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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate researdi. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—^an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modem digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, t 5 ^ography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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CORPUS JURIS 
SECUNDUM 

VOLUME FORTY-EIGHT 


INTERNATIONAL LAW 

This Title includes the customary law recognized by civilized nations as regulating their cmttial re¬ 
lations and intercourse, more particularly in time of peace; its sources, principles, and rules; and its ap¬ 
plication in general. 
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48 C.J.S. 


§ 1 


INTERNATIOXAL LAW 


§ 1. Definition, Nature, and Authority 

International law is that branch of positive law 
which governs the interrelations of sovereign states. 

International law is that branch of positive law 
which governs the interrelations of sovereign 
states.! When the United States declared their 
independence, they were bound to receive the law 
of nations, in its modern state of purity and re- 
finement.2 International law applies on all the 
seas and coasts of the world, and its settled princi¬ 
ples should not be subverted by the exigencies, per¬ 
haps temporary, of a single nation on a particular 
coast.3 If conflicting, international obligations must 
be determined by international law, and not by do¬ 
mestic legislation.^ 

The Charter of the United Nations provides that 
the General Assembly shall initiate studies and 
make recommendations for the purpose of encour¬ 
aging the progressive development of international 
law and its codification.^ 

Sanction, Austin was disposed to deny to in¬ 
ternational law the character of positive law be¬ 
cause of its alleged lack of sanction.^ It is becom¬ 
ing recognized, however, that the sanctions of in¬ 
ternational law are quite as real as, even though 


I they may be less effective than, those of internal 
law." As discussed in Criminal Law § 12, the 
United States congress has the power to define and 
punish offenses against the law of nations. 

Divisions of subject. As to source, international 
law has been divided into customary and conven¬ 
tional, or diplomatic.^ As to subject matter, in¬ 
ternational law is divided into public international 
law and private international law,® the latter com¬ 
prising that body of jurisprudence now gener¬ 
ally referred to by the name “conflict of laws.”!® 
Public international law may be divided into sub¬ 
stantive and remedial, the first treating of the 
rights and interrelations of sovereign states and 
the second of remedies.!! In this work, various 
large branches of international law are treated in 
separate titles specially devoted to those topics. 

§ 2. - Municipal Law Distinguished 

International law is to be distinguished from munic¬ 
ipal law which governs the Internal affairs of a sover¬ 
eign state. 

International law is clearly differentiated from 
that other branch of positive law which governs 
the internal affairs of a sovereign state and which 
is often called “municipal law.”!2 Yet this term 


I. U.S.~U. S, V. The Active, D.C. 
Miss., 24 F.Cas.No.14,420, 3 Wheel. 
Cr. (K T.) 264, 270. 

33 C.J. p 385 notes 1-3. 

“Public international law is the 
body of grenerally accepted principles 
governing: relations among states.’* 
—Wilson Int.L. (Hornbook) § 1. 
Ddfinition by Fennaoieat Conxt of Zn- 
ternational Justice 
“International law governs rela¬ 
tions between independent States. 
The rules of law binding upon States 
therefore emanate from their own 
free will as expressed in conven¬ 
tions or by usages generally accept¬ 
ed as expressing principles of law 
and established in order to regulate 
the relations between these co-exist- 
ing independent communities or with 
a view to the achievement of com¬ 
mon aims.’*—The S. S. Lotus, P.C.I. 

J. , Series A, No. 10, 1927, p 18, quot¬ 
ed in Wilson Int.L. (Hornbook) § 1. 
Jus Feciale 

The classical expression for inter¬ 
national law is Jus Feciale, or the 
law of negotiation and diplomacy-— 
Maine Anc.Li. p 50—33 CJ.J. p 390 
note 28 [a]. 

2- U.S.—Ware v. Hylton, Va., 3 Dali 
199, 281, 1 L.Ed. -568. 

3- XJ.S.—The Marjorie E. Bachman, 
D.C.Mass., 4 F.2d 405, appeal dis¬ 
missed H. S. V. Ritcy, 46 S.Ct 209, 
270 U.S. 666, 70 L.Ed. 789. 


4. Vol. 1 Moore Int.Li. Dig. p 6. 

33 C.J. p 389 note 16. 

5. Charter of United Nations c IV 
art 13. 

& VoL 1 Province of Jurisprudence 
Determined, Campell ed 1873, pp 
177, 1S8, 189, 222, 231, 232. 

33 C.J, p 389 note 17. 

7. Am. Journ. Int.L. p 328—Wilson 
Int.L. (Hornbook) § 5. 

33 C.J. p 389 note 18. 

“It is, happily, true, that there is 
a supremely important and gradual¬ 
ly growing body of rules which gov¬ 
ern the intercourse of civilized na¬ 
tions, to which, in fact, the name of 
‘International Law’ is usually ac¬ 
corded; and, happily also, it is ap¬ 
proaching, by slow though percepti¬ 
ble stages, to a fully articulated le¬ 
gal system, of the juristic type.”— 
Wilson Int.L. (Hornbook) § 4, quot¬ 
ing Jenks New Jurisprudence. 

“No single nation can change the 
law of the sea. That law is of uni¬ 
versal obligation, and no statute of 
one or two nations can create obli¬ 
gations for the world. Like all the 
laws of nations, it rests upon the 
common consent of civilized com¬ 
munities. It is of force, not because 
it was prescribed by any superior 
power, but because it has been gen¬ 
erally accepted as a rule of con¬ 
duct.”—The Scotia, N.Y., 14 Wall., U. 
S., 170, 187, 20 L.Ed. 822. 

8. Story Miscellaneous Writings p 

2 


536, quot Twiss Law of Nations, 
London, 1861, $ 78. 

8. Ind.—Roche v. Washington, 19 
Ind. *53, 55, -81 Am.D. 376. 

33 C.J. p 389 note 20. 

10. U.S.—Hilton V. Guyot, N.T., 16 

S. Ct. 139, 143, 159 U.S. 113, 40 L. 
Ed. 95. 

Conflict of laws see Conflict of Laws 
§ 1 et seq. 

11. Roland R, Foulke in his trea¬ 
tise, Int.L., Philadelphia, 1920, 
adopts this classification. 

12 . U.S.—U. S. V. Forness, C.C-A.N. 

T. , 125 F.2d 928, certiorari denied 
City of Salamanac v, U. S., 62 S. 
Ct. 1293, 316 U.S. 694, 86 L.Ed. 
1764. 

Iowa.—^Winspear v. District Tp. of 
Holman, 37 Iowa 542. 

Or.—Cook V. Port of Portland, 27 P. 

263, 20 Or. 580, 13 L.R.A. 533, 

33 C.J. p 386 note 4—36 C.J. p 961 
note 4*8. 

Position, of secretary or minister 
for foreign affairs regarding inter¬ 
course with other nations is defined 
by international law, not by munici¬ 
pal law of his nation. Under inter¬ 
national law, a minister of foreign 
affairs, in his public character, is 
regular political intermediary be¬ 
tween his state and foreign govern¬ 
ment and has plenary authority to 
represent his state at conferences 
and diplomatic negotiations.—State 
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INTERNATIONAL LAW 


is both inaccurate and misleading, and is likely to 
be confused with the law relating to municipali¬ 
ties, as discussed in the C.J.S. definition Law, also 
36 C.J. p 961 notes 39-47. In the present treatise 
this complement of international law will be desig¬ 
nated as “internal law.” 

Relation between international and municipal law. 
The courts of certain sovereignties have expressly 
announced that international law is a “part” of 
their internal, or municipal, law.i3 This doctrine, 
however, has been challenged,^^ ^nd it has been 
urged by some writers that internal law recog¬ 
nizes the validity of international law and that the 
two systems, like the federal and state law, exist 
side by side, each occupying a distinct field.^5 Thus 
international offenses are recognized as punishable 
independently of the internal law,^® and questions 
of immunity of foreign sovereign powers are de¬ 
termined under international law rather than mu¬ 
nicipal law.i7 

§ 3. History, Sources, and Scope 

The chief (sources of International law are custom, 
treaties, and other Interstate agreements, the decisions 
of International tribunals, the decisions cf national tri¬ 
bunals, the opinions of text writers, and diplomatic pa¬ 
pers. 

The body of rules now known as international 
law has been of slow growth, and has particularly 


§ 4 

developed since the early days of the Sixteenth 
Century.IS The chief sources of international law 
are custom,treaties and other interstate agree- 
ments,20 the decisions of international tribunals, 
the decisions of national tribunals,22 the opinions 
of text writers,23 and diplomatic papers.24 

§ 4. Existence and Identity of States 

a. In general 

b. Citizens and subjects 

c. Government 

a. In Greneral 

A state Is a sovereign political unity and is regarded 
in Internationa! law as having full legal status. 

The status of persons in international law may 
vary as in other branches of law according to their 
rights, liabilities, and disabilities.25 A state is re¬ 
garded as having full legal status.26 Various oth¬ 
er unities are accorded a limited status, such as 
belligerents in time of war, political unities under 
protectorates, etc.27 Only states in the strict sense 
of the word are recognized as full legal persons in 
international law.28 

A state is a sovereign political unity ;29 a body 
politic possessing sovereignty.20 A de facto state, 
possessing all the necessary characteristics required 
by constitutional law for full statehood, may exist. 


of Russia V. National City Bank of 
New York, C.C.A., 69 F.2d 44. 

13. U.S.—Skiriotes v. State of Flor¬ 
ida, 61 S.Ct. 924, SIS U.S, 69, 85 
Li Ed. 1193, rehearing denied €1 S. 
Ct. 1093, 313 U.S. 699, 85 L.Ed. 
1&52. 

33 C.J. p 387 note 7. 

Judicial notice of international law 
see Evidence § 26. 

“International law is generally 
recognized as a part of the law of 
the land, and is accordingly enforced 
by municipal authority.*'—^Wilson 
Int.Li. (Hornbook) § 6. 

Binding effect on congress 

(1) The law of nations is no less 
binding on the congress of the Unit¬ 
ed States than if the limitation were 
written in the Constitution.—Miller 
V. U. S., Mich., 11 Wall. 268, 316, 20 
LEd. 13-5. 

(2) Nevertheless it has been said 
that “international law is not in it¬ 
self binding upon Congress."—U. S. 
V. Siem, C.C.A.Mont, 299 F. 582, 683. 

14. Triepel Droit International et 
Droit Interne, Brunet translation, 
Paris, 1920, p 132 et seq. 

33 C.J. p 387 note 8. 

15. Wharton lBt.Li. Dig., 2d ed. § 
8—^Maine IntL. pp 36-37. 

33 C.J. p 387 notes 9, 10. 


13. U.S.—Respublica v. De Long- 
champs, Pa., 1 DalL 111, 1 L.Ed. 
•59. 

33 C.J. p ‘388 note 12. 

Jurisdiction of United States courts 
of crimes under law of nations see 
Criminal Law § 124. 

17. N.Y.—^Hannes v. Kingdom of 
Roumania Monopolies Institute, 20 
N,Y.S.2d •82'5, 260 App.Div. 189, re- 
argument denied 24 N.Y.S.2d 994, 
260 App.Div. 1006, order resettled 
26 N.Y.S.2d 855, 260 App.Div. 1058. 

Immunity of foreign nation from 
suit see infra § 18. 

13. Wilson Int.L. (Hornbook) § 3. 

33 C.J. p 389 note 24-p 390 note 31, 
p 391 note 39. 

19. U.S.—The Paquete Habana, Fla., 
20 S.Ct. 290, 175 U.S. 677, 44 L.Ed. 
320. 

33 C.J. p 391 note 35. 

20. Tenn.—State v. Muncie Pulp 
Co., 104 S.W. 437, 119 Tenn. 47. 

33 C.J. p 391 note 38. 

2L Wilson IntXi. (Hornbook) $ 4. 

22. U.S.—Hilton v. Guyot, N.Y., 16 
S.Ct. 139, 159 U.S. 113, 40 L.Ed. 95, 

33 C.J. p 391 note 37. 

23. U.S.—^Hilton v. Guyot, supra— 
The Lusitania, D.C.N.Y., 261 F. 
715. 

33 C.J. p 390 note 32-p 391 note 34. 


24. Wilson Int.L. (Hornbook) f t. 

33 C.J. p 391 note 36. 

25. Wilson IntiA (Hornbook) S 8. 

26. Wilson Int.L. (Hornbook) § 6. 

27. Wilson Int.L. (Hornbook) § 6. 

33 CJ. p 392 note 42. 

Belligerency see the C.J.S. title War 

§ 24, also 67 C.J. p 380 note 40 et 
seq. 

28. Wilson IntL (Hornbook) § 7. 

33 C.J. p 392 note 43. 

Status of Indian tribes see Indians § 

9 b. 

26. Wilson IntL. (Hornbook) § i8. 

33 C.J. p 392 note 44. 

O^er deflnltioTiH 

U.S.—Lehigh Valley R. Co. v. State 
of Russia, C.C.AN.Y,, 21 F.2d 396, 
400, certiorari denied 48 S.Ct, 169, 
275 U.S. 571, 72 LEd. 432. 

Tenn.—^Union Bank v. Hill, 3 Coldw. 
325. 

69 C.J. p 16 notes 10, 13-17, p 17 note 
18. 

^'Nation.” and ‘^comnxonwealth.” as 
equivalent terms 

N.Y.—Boissevaln v. Boissevain, 220 
N.Y.S. 579, 581, 129 Misc. 6. 

45 C.J. p 391 note 19 [a]--o9 C.J. p 
16 notes 11. 12. 

36. Wilson Int.L. (Hornbook) | S. 
33 C.J. p 392 note 45. 

Sovereignty see infra IS 10-16, 
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and yet such a state may not have full status in in¬ 
ternational law; this status is acquired at the pres¬ 
ent time on admission to the number of states now 
regarded as constituting the family of nations.^i A 
neutralized state is one which by international 
agreement is bound to abstain from offensive hos¬ 
tilities and from acts which would involve such hos- 
tilities.32 

The status of members of political unions varies 
as the nature of the union is more or less complete; 
such unions include personal unions,real un¬ 
ions,confederations,^^ and federal unions.^® 

When a state resigns the control of a part of its 
sovereign functions to another state, or to other 
states, it is under a protectorate; the degree of 
authority exercised by the protecting state varies 
greatly in different cases.37 

Belligerency and insurgency. When states en¬ 
gage in armed conflict, those thus engaged are 
called “belligerents,” and the laws of war and 
neutrality come into operation.^^ The status of in¬ 
surgency is sometimes admitted in cases when there 
is within a state ^n organized body of men pursu¬ 
ing public ends by force of arms, and temporarily 
beyond the control of the civil authority.^^ 

Status of individuals. Individuals, as such, have 
no international status; it is only as citizens or 
subjects of a sovereign state that they are dealt 
with by international law.^0 

Loss or modification of international status. In¬ 
ternational status once existing may be lost or mod¬ 


ified by merger, cession, or otherwise.^^ 

b. Citizens and Subjects 

Nationality Is determined by the internal law rather 
than by International law. 

Nationals, that is, citizens or subjects, are no less 
necessary to the existence of a state than domain.'*^ 
There can be no state without nationals, but there 
can be nationals without a state.^3 

The law of nationality—^what constitutes it, how 
it is acquired, and how lost—^is a part of internal, 
rather than international, law.^^ When, however, 
theories of internal law as to nationality conflict, in¬ 
ternational complications arise; some countries gen¬ 
erally follow the jus sanguinis, basing nationality 
on descent, while in others the jus soli prevails, 
and those bom within the country are claimed as 
nationals regardless of their ancestry.^5 Still a 
third group combines both systems, and claims as 
nationals those born in the country and those born 
of their nationals abroad.”^® Obviously, under this 
conflict of legal theory, the same individual may be 
claimed as a national by different states, while in 
another state he may be treated as having dual na¬ 
tionality.^'^ Even more serious are the complica¬ 
tions arising from a conflict of theories as to the 
manner of terminating nationality.'*^ A remnant of 
the once prevailing doctrine of perpetual allegiance 
has appeared in the refusal of certain states to rec¬ 
ognize denationalization except wdth their con¬ 
sent.*® The whole subject is urgently in need of 
international adjustment and legislation.^® 


31^ Wilson Int.Li. (Hornbook) | 9. 
Recognition see infra § 5. 

32. Wilson Int.D. (Hornbook) f 15. 

33. Wilson Int.Li. (Hornbook) 9 16. 
33 C,J. p 392 note 48. 

34. Wilson Int-Li. (Hornbook) | 16. 
33 C.J. p 392 note 49. 

35. Wilson Int.Li. (Hornbook) § 16. 
33 OJ. p 392 note 50—12 C.J. p 415 

note 3. 

33. Wilson Int.Ij. (Hornbook) 5 16. 
33 O.J. p 392 note 61. 
xmited States 

U.S.—U. S. V. Belmont, N.Y., 67 S. 

Ct. 768, 301 U.S. 324, 81 KEd. 1134. 
Brazil 

U.S.—SulliviOi V. State of Sao Paulo, 
D.C.N.T., 36 F.Supp. 503, eiffirmed, 
•C.C.A., 122 F.2d 855. 

Mezioo 

N.J.—Molina v, Oomision Reguladora 
del Mercado de Henequen, 103 A- 
397, 91 N.J.Law 882. 

37. Wilson Int.L. (Hornbook) | 17. 

38. Wilson Int.Ii. (Hornbook) § 20. 
ITeutrallty laws see the C.J.S. title 

Neutrality .Laws 9 1 ^t seq, also 
46 CtJ. p 2 note 1 et aeq. i 


War see the C.J.S. title War § 1 et 
seq, also 67 C.J. p 336 note 1 et 
seq. 

39. Wilson Int.Xi. (Hornbook) § 19. 
Civil commotion short of war see the 

C.J.S. title War § 8 , also 67 C.J. p 
344 note 6 et seq. 

40. Triepel Droit International et 
Droit Interne, Brunet translation, 
Paris, 1920, p 20—1 Oppenheim 
Int-L., 2d ed, 1912, p 342. 

33 C.J. p 392 note 56. 

41. Wilson Int.Li. (Hornbook) § 22. 

42. Vol. 1 Oppenheim Int.Li., 3d ed, 
1920, p 465. 

33 C.J. p 412 note 13. 

Aliens see Aliens § 1 et seq. 
Citizens generally see Citizens S 1 
et seq. 

43. In re Deo, 1 Extraterr.Cas. 699. 
33 C,J. p 412 note 14. 

44. Wilson Int.L. (Hornbook) 9 . 49. 
33 C.J. p 412 note 15. 

Acquisition and loss of citizenship 

generally see Citizens §§ 3—17. 

46. U.S.—U. S. V. Wong Kim, Ark., 

18 S.Ct 466, 169 U.S. 649. 
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Philippine.—Dim Teco v. Collector of 
Customs, 24 Philippine 84. 

33 C.J. p 412 notes 16, 17. 
Acquisition of citizenship by: 

‘ Nationality of parents generally 
see Citizens 9 6 . 

Place of birth generally see Citi¬ 
zens 9 4. 

48. Wilson IntD. (Hornbook) 9 49. 
33 C.J. p 412 note 18. 

47. Wilson Int.D. (Hornbook) | 49 
33 C.J. p 412 notes 19, 20. 

4a Vol. 3 Moore' Int.Lu Dig. p 586 
et seq. 

49. Vol. 3 Moore Intlj. Dig, p 607. 
679 et seq. 

33 C.J. p 412 note 22. 

Sa Vol. 1 Oppenheim Intlu, 3d ed, 
1920, p 487. 

33 C.J. p 412 note 23. 

‘‘!nie Hague Conventioai on. Cer¬ 
tain Questions relating to the Con¬ 
flict of Nationality Laws, 1930, aim¬ 
ing to abolish statelessness and dou¬ 
ble nationality, came into force July 
1, 1937, for the states that had rat¬ 
ified or acceded to the Conventions."’ 
—^Wilson IntL. (Hornbook) | 49. 
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P rot eg is arc nonnationals of whom a state as¬ 
sumes protection for one or more purposes but 
this is permissible only with the consent of the 
power to which such persons owe allegiance.^^ 

c. Grovemment 

A government, although it may be only a de facto 
government, is necessary to the existence of a state. 

A state must have a government,^3 although it 
need not be more than de facto of the highest de¬ 
gree,for there are several degrees of what is 
called de facto government.55 One of them is such 
as exists after it has expelled the regularly consti¬ 
tuted authorities from the seats of power and the 
public offices, and established its own functionaries 
in their places, so as to represent in fact the sov¬ 
ereignty of the nation.56 A second kind of gov¬ 
ernment de facto is a government maintained by 
active military power against the authority of an 
established lawful government.^? A third form 
of de facto government exists where a portion of 


S 5 

an existing state revolts, and establishes an inde¬ 
pendent government. If such de facto government 
fails to establish itself permanently, it is regarded 
as illegal from the beginning; if it succeeds, it is 
regarded as both the de facto and de jure govern¬ 
ment from the beginning.53 Grants by a de facto 
government are generally invalid as against a de 
jure one.5® 

§ 5. Recognition of Independence or Bellig¬ 
erency 

A state does not possess international statehood un¬ 
til recognized by other states. Recognition is reserved 
to the political department of a government and, whefi 
accorded, is retroactive and will be accepted as conclu¬ 
sive by the courts of the state according recognition. 

States not yet admitted to the family of nations 
may have all the attributes of states, in the sense 
of public law and from the point of view of po¬ 
litical science, and yet lack international state- 
hood.®0 Sovereignty becomes internationally effec¬ 
tive only when recognized by other states.®^ Rec- 


51. VoL 1 Oppenheim IntL., 3d ed, 
1920, § 295—1 Westlake IntL. pp 
206, 207. 

33 <3.J. p 413 note 24. 

52. France v. Great Britain (“Mus¬ 
cat Dhows Case”) Hagrue Court 
Reports (Scott) p 93. 

33 C,J. p 413 note 25. 

53. Yol. 1 Oppenheim Intli., 3d ed, 
1920, p 127. 

33 CJ. p 413 note 26. 

“Government” defined see 38 C.J.S. 
p OS’S. 

64. U.S,—Williams v. Bruffy, Ya., 
96 U.S. 176, 24 L.Ed. 716—Thor- 
inffton V. Smith, Ala., 8 Wall. 1, 19 
L.Ed. 361. 

55. U.S.—Thorlngton v. Smith, su¬ 
pra. 

“De facto government” defined see 25 
C.J.S. p 1010. 

53. U.S.—^Williams v. Bruflfy, Ya., 96 
U.S. 176, 24 L.Ed, 716. 

S3 C.J. p 413 note 29. 

57. U.S.—Thorington v. Smith, Ala., 
>8 Wall. 1, 19 L.Ed. 361. 

33 C.J. p 413 note 30. 

6a U.S.—Williams v. Bruffy, Va., 
96 U.S. 176, 24 L.Ed. 716. 

83 C.J. p 414 note 31. 

Status of Confederacy during Civil 
War see the Q.J.S. title States § 13, 
also 59 C.J. p 41 note 24 et seq. 

59. U.S.—Coffee v. Groover, Fla., 8 
S.Ct 1, 123 U.S. 1, 81 UEd. 51. 

83 C.J. p 414 note 32. 

60. U.S.—^U. S. V. Hutchings, CC. 
Ya., 26 P.Cas.No.15,429. 

33 C.J. p 393 note 69. 

Wilson Int.Li. (Hornbook) $ 9. 

Recognition of ambassadors and oth¬ 
er public ministers seei Ambassa¬ 
dors and Consuls i a 


“So long, indeed, as the new state 
confines its action to its own citi¬ 
zens and to the limits of its own 
territory, it may well dispense with 
such recognition. But if it desires 
to enter into the great society of 
nations, all the members of which 
recognize rights to which they are 
mutually entitled, and duties which 
they may be called upon reciprocal¬ 
ly to fulfill, such recognition be¬ 
comes essentially necessary to the 
complete participation of the new 
state in all the advantages of this 
society. , . . The new state be¬ 

comes entitled to the exercise of its 
external sovereignty as to those 
states only by whom that sovereign¬ 
ty has been recognized.”—Russian 
Socialist Federated Soviet Republic 
V. Clbrario, 139 N.E, 259, 261, 235 N. 
Y. 255, quoting Wheaton, Int.D. 2d 
ed p 39, and reargument denied 142 
N.E. 296, 236 N.T. 591. 

61. U.S.—U. S. V. Carrillo, D.C.Cal., 
13 F.Supp. 121. 

33 C.J. p 394 note 60. 

“It may be claimed that California 
was an independent nation for a 
short time from the raising of the 
Bear Flag at Monterey to the admis¬ 
sion into the Union, but as a func¬ 
tioning government it never was rec¬ 
ognized by other nations.”—U. S. v. 
Carrillo, supra. 

Bacognitiou gives de facto state in¬ 
ternational status 

N.Y.—^M. Salimoff & Co. v. Standard 
Oil Co. of New York, 186 N.E, 679, 
262 N.Y. 220, 89 A.L.R. 34*5. 

Chinese Nationalist GH>V6mment 
The United States Government in 
July, 1928, recognized as the rightful 
government of China the Nationalist 
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Government of China, with head¬ 
quarters at Nanking, whose military 
forces had been operating under 
General Chang Elai Shek.—Republic 
of China v. Merchants' Fire Assur. 
Corporation of New York, C.C.A. 
China, 49 F.2d 862. 

The Denildn Government in 1920 
was a de facto government which ex¬ 
isted for a short time in the south¬ 
ern part of European Russia and 
was not recogmized by the United 
States Government as either a de 
facto or a de jure government— 
Yoevodine v. Government of Com¬ 
mander-In-Chief of Armed Forces in 
South of Russia, 249 N.Y.S. 644, 232 
App.Div. 204, affirmed 178 N.E. 793, 
257 N.Y. 557. 

Panama was recognized by the 
United States In 1903-—Wilson Int 
li. (Hornbook) § 10. 

Provisional and Soviet Governments 
of Bussia 

(1) The Provisional Government 
of Russia was recognized by the 
United States on March 22, 1917, and 
on Nov, 16, 1933, the United States 
recognized the Soviet Government 

I of Russia. 

U.S.—Guaranty Trust Co. of New 
York V. U. S., 58 S.Ct T85, 304 U. 
S. 126, 82 Ij.Ed. 1224, mandate con¬ 
formed to, C.C.A, U. S. V. Guaran¬ 
ty Trust Co. of New York, 100 F. 
2d 369—State of Russia v. Na¬ 
tional City Bank of New York, C. 
C.A., 69 F.2d 44. 

N.Y.—^Dougherty v. Equitable Life 
Assur. Soc. of U.* S., 193 N.E, 897, 
266 N.Y. 71, reargument denied 195 
N.E. 226, 266 N.Y. 615. 

(2) The Republic of Prance recog^ 
nlzed the Union of Soviet Socialist 
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ognition is the act which gives to a de facto state 
international status,®^ It has been defined as ‘‘the 
assurance given to a new state that it will be per¬ 
mitted to hold its place and rank, in the capacity of 
an independent political organism, among the as¬ 
sociated nations.”®^ jt is the act of the department 
of government intrusted with authority in foreign 
affairs, and makes the parties equal as regards in¬ 
ternational law.®^ 

Recognition is a political act which, when ac¬ 
corded by the authorized political department, will 
be accepted as conclusive by the courts.^5 Recogni¬ 
tion as a dc facto government is sufficient^® 


Recognition is not always absolute; it is some¬ 
times conditional.^^ Political unities, not recog¬ 
nized by the family of nations as having full rights 
to determine their external relations, are regarded 
as having limited status as international persons; 
this limited status may be because recognition has 
never been given, has been qualified or suspended, 
or has been made the subject of special agreement. 
Persons having limited status include states not ad¬ 
mitted to the family of nations, neutralized states, 
members of political unions, protected states, and 
some others, entities under special circumstances, 
as in the case of recognized belligerents.®® 


Republics in October, 1924.—^Banque 
de France v. Equitable Trust Co. of 
New York, D.C.N.Y., 33 F.2d 202, 206. 
Togroslavia 

On April 18, 1946, the United 

States Government recog’nized the; 
Tito Government in Yugoslavia, 
without approving its ‘'policies.”—! 
New York Times, April 19, 1946, Vol. 
XCV No. 32,227. 

Absorption of Sstonia, Ziatvia, and 
Xdthnania by Union of Soviet Social¬ 
ist Republics has been held not to be j 
recognized by the United States Gov¬ 
ernment. 

U.S.—The Maret, C.C. A. Virgin Is¬ 
lands. 145 F.2d 431, 438—The Den¬ 
ny, C.C.A.N.J., 127 F.2d 404—The 
Kotkas, D.C.N.Y., 35 F.Supp. 983. 
N.Y.—In re Gra'uds* Estate, 43 N.Y. 
S.2d 803. 

68. Wilson Int.D. (Hornbook) § 10. 
33 C.J. p 394 note 61. 

“The very purpose of the recogni¬ 
tion is that our nationals may be 
conclusively advised with what gov¬ 
ernment they may safely carry on 
business transactions and who its 
representatives are.”—Guaranty 
Trust Co. of New York v. U. S., '58 
S.Ct, 785, 792, 304 U.S. 126, i82 L. 
Ed. 525, mandate conformed to, C.O. 
A., U. S. V. Guaranty Trust Co. of 
New York, 100 F.2d 369. 

“Recognition of a foreign country 
is not a theoretical problem or an 
exercise in abstract symbolism. It 
is the assertion of national power 
directed towards safeguarding and 
'promoting our interests and those of 
civilization.”—U. S. v. Pink, N.Y., 62 
S.Ot. 552, 570, 315 U.S. 203, 86 L.Bd. 
796. 

63. Vol. 1 Rivier Principes du Droit 
des Gens, Paris, 1896, p. 67. 

Other defiuitioii 

“ ‘Recognition’ is adequately de¬ 
fined as the act by which a state, 
which is already a member of the 
community of nations, signifies that 
it accepts another state as a juristic 
person of international law, with all 
the rights and obligations which the 
law establishes.”—U. S. v. Bank of. 


New York & Trust Co., C.C.A.N.Y., 
77 P.2d 866, 872 dissenting opinion, 
affirmed *56 S.Ct. 343, 296 U.S. 463, SO 
L.Ed. 331. 

64. Wilson Int.D. (Hornbook) § 10. 

65. U.S,—Sullivan v- State of Sao 
Paulo, C.C.A.N.Y., 122 P.2d 355— 
Chemacid, S. A., v. Ferrotar Cor¬ 
poration, D.C.N.Y., 51 F.Supp. 756 
—The Denny, D.C.N.J., 40 F.Supp. 
92, reversed on other grounds, C.C. 
A., 127 F.2d 404, 

N.Y.—^Eckert v. Elmhurst Contract¬ 
ing Co,. 56 N.Y.S.2d 98, 185 Misc. 
108—Anderson v. N. V. Transan- 
dine Handelmaatschappij, 2'8 N.Y. 
S.2d 547, affirmed 31 N.T.S.2d 194, 
263 App.Div. 705, appeal granted 
32 N.Y.S.2d 1014, 263 App.Div. 858, 
affirmed 43 N.E.2d 502, 289 N.Y. 9. 
Pa.—F. W. Stone Engineering Co. v. 
Petroleos Mexicanos of Mexico, D. 
P., 42 A.2d 57, 352 Pa. 12. 

Tex.—Terrazas v. Holmes, 275 S.W. 

392, 115 Tex. 32, 

33 C,J. P 394 note 64. 

Judicial notice of recognition of for¬ 
eign government see Evidence § 
55. 

Questions pertaining to foreign re¬ 
lations as political see Constitu¬ 
tional Daw § 14*5. 

Recognition of immunity from suit 
as conclusive on judiciary see in¬ 
fra § 18 b. 

BecogfiLitloii pending appeal will be 
given effect by appellate court— 
Dougherty v. Equitable Life Assur. 
Soo. of U. S., 193 N.E. -SO?, 266 N.Y. 

I 71, reargument denied 195 N.E. 226, 

I 266 N.Y. 615, and followed in Gold- 
I berg-Rudknowsky v. Equitable Life 
Assur. Soc, of U. S., 195 N.E. 149, 266 
N.Y. 4-51, reargument denied Gold- 
berg-Rudkowsky v. Equitable Life 
Assur. Soc. of U. S., 195 N.E. 226, 
266 N.Y. 615, certiorari denied 56 S. 
Ct 94, 296 U.S. 583, 80 L.Bd, 412, and 
followed in Klochkov v. Petrogradski 
Mejdunarodnl Commercheski Bank, 
195 N.E. 216, 266 N.Y. 596, reargu¬ 
ment denied 195 N.E. 374, 286 N.Y. 
667, and certiorari denied 56 S.Ct 
101, 296 U.S. 583, 80 L.Ed. 412, 
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Courts are free to draw for them, 
selves legal consequences of recogni- 
tion in litigation pending before 
them. 

U. S.—Guaranty Trust Co. of New 
York V. U. S., 58 S.Ct 785, 304 U.S. 
126, 82 L.Bd. 1224, mandate con¬ 
formed to, C.C.A., U. S. V. Guaran¬ 
ty Trust CJo. of New York, 100 P.2d 
369. 

N.Y.—Anderson v. N. V. Transandine 
Handelmaatschappij, 43 N.E.2d 
502, 289 N.Y. 9. 

Recognition as to territory 

Mere fact that the existence of 
the Czechoslovak Republic was rec¬ 
ognized by the United States in Sep¬ 
tember, 1918, does not prove that 
any certain territory was part of 
such republic, and hence in the ab¬ 
sence of any political action recog¬ 
nizing a change of boundaries It 
cannot be assumed that a town in 
Hungary ceased to be enemy terri¬ 
tory by becoming part of such re¬ 
public before the war ended.—Garvin 

V. Diamond Coal & Coke Co., 123 A. 
468, 278 Pa. 469. 

ee. Eng.—^Aksionairnoye Obschest- 
vo, etc., V. Sagor, [1921] 8 K.B. 
633. 

33 C.J. p 396 note 67. 

Zudependeut Irish BepubUo never 
existed as government de facto, and 
Irish Free State could not succeed it. 
—Irish Free State v. Guaranty Safe 
Deposit Co., 222 N.Y.S. 182, 129 Misc. 
551. 

67. U.S.—U. S. V. Pink, N.T., 62 S. 
Ct. '552, 315 U.S. 203, 86 Ii.Ed. 796. 

33 C.J. p 395 note 71. 

68. Wilson Int.L. (Hornbook) $ 11. 
33 O.J. p 89o note 71. 

Recognition: 

By foreign power of existence of 
insurrection see the C.J.S. title 
War S 8, also 67 C.J. p 346 note 
'30 et seq. 

Of belligerency in civil war see 
the C.J.S. title War § 9, also 67 
C.J. p 347 note 49 et seq. 

“The recognition of the Villa fac¬ 
tion in Mexico, as belligerents, could 
not be referred to as any sort of 
recognition of it as a government. 
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Recognition of the belligerency of a revolting 
community by a foreign state is an act of the po¬ 
litical department of the government of the recog¬ 
nizing state, and, if premature or without reason¬ 
able grounds, may be regarded by the parent state 
as cause for war; such recognition gives to the 
recognized revolting community a legal war status 
as regards the recognizing state.Recognition of 
belligerency of a revolting community by the par¬ 
ent state gives the revolting community a general 
war status as regards all states.*^® 

Mode of recognition. Recognition may be for¬ 
mal,but it is not necessarily so, and may be im- 
plied.'^2 It must, however, be extended by a recog¬ 
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nized government,'^ 3 and it may be the collective 
act of several governments acting in concert 

Recognition as retroactive. Recognition is retro¬ 
active, dating from the original assertion of sov¬ 
ereignty, so as to validate the acts of the recog- 

tiizcd eovernment.'^S In this respect it is all one 
whether the foreign government has been recog¬ 
nized as a government de jure or de facto.*^® Rec¬ 
ognition by the United States government of a 
foreign government operates to validate from the 
beginning the decrees of the foreign government 
confiscating and nationalizing property, including 
property within the United States where such prop¬ 
erty is embraced by the foreign decree.^*^ In such 


certainly not a de jure government/ 
and certainly not a recognition of 
the legality of its acts against the 
de jure government of Mexico, nor 
of the validity of its decrees and 
acts respecting private property.”— 
Cia. Minera Tgnacio Rodriguez Ram¬ 
os, S. A. v, Bartlesville Zinc Co., 275 
S.W. 388, 3‘89, 11-5 Tex. 21, 41 A.L.R. 
737. 

“Recognition may rightfully he 
given or withheld by other nations, 
according to their views of their own 
interests, their moral sympathies, 
their ties of blood, or their treaty 
obligations; or according to their 
views of the merits or demerits of 
the revolt, its extent, or probabilities 
of success.”—The Ambrose Light, D. 
C.N.T., 25 P. 408, 419. 

69. U.S.—The Ambrose Light, su¬ 
pra. 

La.—Smith v. Stewart, 21 La.Ann. 

67, 99 Am.D. 709, 

Wilson Int.U (Hornbook) $ 21. 

70. Wilson Int.L. (Hornbook) § 21. 

71. U.S.—^Republic of China v. Mer¬ 
chants' Fire Assur. Corporation of 
New York, C.CA.China, 30 P.2d 
278, 279. 

33 C.J. p 395 note 74. 

72. U.S.—Republic of China v. Mer¬ 
chants' Fire Assur. Corporation of 
New York, supra. 

33 C.J. p 395 note 75. 

“It may be implied, as when a 
state enters In^o negotiations with 
the new state, sends it diplomatic 
agents, receives such agents official¬ 
ly, gives exequaturs to its consuls, 
forms with it conventional rela¬ 
tions.”—Republic of China v. Mer¬ 
chants' Fire Assur. Corporation of 
New York, supra, quoting Moore 
Int.L. Dig. p 73. 

“The mode of recognition is not 
material, provided there be an un¬ 
equivocal act indicating clearly that 
the new state Is dealt with as such 
and is deemed to be entitled to exer¬ 
cise the privileges of statehood in 
the society of nations.”—Russian So¬ 
cialist Federated Soviet Republic v. 


Clbrario, 139 N.E. 259, 261, 235 N.Y. 
255, quoting 1 Hyde Int.L. § 37. 

“Recognition may be a formal 
state act, as by treaty, proclamation, 
declaration, or implied, from the re¬ 
ception or sending of a diplomatic 
agent, the grant of an exequator, 
the official salute of the flag, or other 
act of similar significance.”—Wilson 
Int.L. (Hornbook) § 10. 

73. Vol. 1 Moore Int.L. Dig. p 73. 
33 C.J. p 395 note 76. 

74. Wilson Int.L. (Hornbook) § 10. 
33 O.J. p 395 note 77. 

75. U.S.—U. S. V. Pink, N.Y., 62 S. 
Ct. 552, 315 U.S. 203, 66 L.Ed. 796 
—U. S. V. Belmont, N.Y., 57 S.CU 
758, 301 U.S. 324, 81 L.Ed. 1134— 
Day-Gormley Leather Co. v. Na¬ 
tional City Bank of New York, D. 
C.N.Y,, 8 F.Supp. 503. 

N.Y.—Moscow Fire Ins. Co. v. Bank 
of New York & Trust Co., 20 N.E. 
2d 7-58, 280 N.Y. 286, reargument 
denied 21 N.E.2d 890, 280 N.Y. 848, 
motion denied 24 N.E.2d 4'87, 281 
N.Y. 81*8, affirmed U. S. v. Moscow 
Fire Insurance Co., 60 S.Ct. 725, 
309 U.S, 634, 84 L.Ed. 986, rehear¬ 
ing denied 60 S.Ct. 706, 309 U.S. 
697, 84 L.Ed. 1036—Dougherty v. 
Equitable Life Assur. Soc. of U. 
S., 193 N.E. 897, 266 N.Y. 71, rear¬ 
gument denied 195 N.E. 226, 266 N. 
Y. 615, and followed in Goldberg- 
Rudkowsky v. Equitable Life As¬ 
sur. Soc. of U. S., 195 N.E. 149, 266 
N.Y. 451, reargument denied 195 
N.E. 226, 266 N.Y. 615, certiorari 
denied 56 S.Ct. 94, 296 U.S. 583, 80 
L.Ed. 412, and followed in Kloch¬ 
kov V. Petrogradski Mejdunarodni 
Commercheski Bank, 196 N.E. 216, 
266 N.Y. 596, reargument denied 
195 N.E. 374, 266 N.Y. 667, and 
certiorari denied 56 S.Ct. 101, 296 
U.S. 683, 80 L.Ed. 412—M. Salimoff 
& Co. V. Standard Oil Co. of New 
York, 186 N.E. 679, 262 N.Y. 220, 
89 AJL.R. 345—^Dougherty v. Na¬ 
tional City Bank of New York, 285 
N.Y.S. 491, 157 Misc. 849. 

33 C.J. p 395 note 68. 

70. U.S.—Banque de France v. Bqui- 
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table Trust Co. of New York, D.C. 
N.Y., 33 F.2d 202. 

Eng.—Aksionairnoye Obschestvo, 

etc. V. Sagor, [1921] 3 K.B. 532, 
542, allowing appeal on further 
facts £1921] 1 K.B. 456. 

77. U.S.—U. S. V. Pink, N.Y., 62 S. 

Ct. 552, 315 U.S. 203, 86 L.Ed. 796 
—^U. S. V. Bank of New York & 
Trust Co., 77 P.2d 866, affirmed 56 
S.Ct. 343, 296 U.S. 463, 80 L.Ed. 
331, and followed in C.C.A., U. S. 
V. President and Directors of Man¬ 
hattan, 77 P.2d 881—^Day-Gormley 
Leather Co. v. National City Bank 
of New York, D.C.N.Y., 8 F.Supp. 
503. 

Property embraced by decree 

(1) Russian banking decrees ap¬ 
plied extraterritorially to credit bal¬ 
ance in domestic trust company be¬ 
longing to nationalized Russian 
bank.—Steingut v. Guaranty Trust 
Co. of N. Y., 58 F.Supp. 623. 

(2) Where, after the Royal Neth¬ 
erlands Government issued a decree 
vesting in the state title to claims 
belonging to Netherlands' domicili- 
aries and providing for restitution 
thereof, a subsequently dissolved 
warrant of attachment was issued 
against local personalty of citiaens 
and residents of the Netherlands, 
the right in such personalty came 
within the decree, but the causes of 
action created by bonds issued to 
procure the warrants was governed 
by New York law and was not cov¬ 
ered by the decree.— N. V. Transan- 
dine Handelmaatschappij v. Massa¬ 
chusetts Bonding & Insurance Co., 
40 N.Y.S.2d 499, 181 Misc. 202. 

(3) Where the Commissariat for 
Justice of the Russian Socialist Fed¬ 
erated Soviet Republic had power to 
interpret existing Russian law, the 
official declaration of the commis¬ 
sariat that under the Soviet Govern¬ 
ment's decrees nationalizing insur¬ 
ance business, funds and property of 
Russian insurance companies consti¬ 
tute the property of the state irre¬ 
spective of nature of property and 
whether it was situated within ter- 
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case the national policy is paramount and overrides 
any contrary local public policy of the individual 
states,*^® and the foreign decrees will be fully rec¬ 
ognized and enforced as to local assets, at least 
where no local creditors have an interest. 


The doctrine that recognition is retroactive in ef¬ 
fect and validates previous acts is not without lim- 
itations.S® Recognition does not undo the legal con¬ 
sequences of previous recognitions.^^ 

Unrecognised governments. Until recognition 


ritorial limits of Russia, or abroad, 
was conclusive as far as the Intend¬ 
ed extraterritorial effect of the de¬ 
crees was concerned.—U. S. v. Pink, 
2T.T., 62 S.Ct 652, ZU U.S. 203, 35 JL. 
Ed. 796. 

(4) Other cases.—Moscow Pire 
Ins. Co, of Moscow, Russia, v. Bank 
of New York & Trust Co., 3 N.Y.S.2d 
653, 253 App.Dlv. 844, affirmed 20 
N.B.2d 758, 280 N.Y. 286, reargrument 
denied 21 N.B.2d 890, 280 N.Y. 848, 
motion denied 24 N.B.2d 487, 281 N. 
T. 818, affirmed U. S. v, Moscow Fire 
Insurance Co., 60 S.Ct. 723, 309 U.S. 
624, 84 L.Ed. 896, rehearing- denied 
€0 S.Ct. 706, 309 U.S. 697, 84 L.Ed. 
1036, motion denied 56 N.E.2d 745, 
293 N.Y. 749. 

78. U.S.—U. S. V. Pink, N.T., 62 S. 

Ct. 552. 315 U.S. 203, 86 KEd. 796 

—U. S. V. Belmont. N.Y., 57 S.Ct. 

758, 301 U.S. 324, 81 L.Ed. 1134— 

Steingut v. Guaranty Trust Co. of 

N. Y., D.C.N.Y., 58 P.Supp. 623. 
Contrary decisions in state courts 

(1) Some state courts have re¬ 
fused to give effect, at least as to lo¬ 
cal assets, to conflscatory decrees on 
the ground that such decrees are in 
conflict with the public policy of the 
state.—^Moscow Fire Ins. Co. v. Bank 
of New York & Trust Co., 20 N.E.2d 
T58, 280 U.S. 286, reargument denied 
21 N.E.2d 890, 280 U.S. 848, motion 
denied 24 N.K2d 487, 281 N.Y. 818, 
afltaned U. S. v. Moscow Fire Insur¬ 
ance Co., 60 S.Ct. 725, 309 U.S. 624, 
84 Ii.Ed. 986, rehearing denied 60 
S.Ct 706, 309 U.S. 697, 84 L.Ed. 1036 
—^Dougherty v. Equitable Life As- 
sur. Soc. of U. S., 193 N.E. 897, 266 
N.Y. 71, reargument denied 195 N.K 
226, 266 N.Y. 615, and followed in 
Goldberg-Rudkowsky v. Equitable 
Life Assur. Soc. of U. S., 195 N.E. 
149, 266 N.Y. 451, reargument denied 
195 N.B. 226, 266 N.Y. 615, certiorari 
denied 56 S.Ct 94, 296 U.S. 583, 80 
L.Ed, 412, and followed in Klocbkov 
V. Petrogradski Me5dunarodni Com- 
mercheski Bank, 195 N.E. 216, 266 
N.Y. 596, reargument denied 196 N.E. 
374, 266 N.Y. 667, and certiorari de¬ 
nied 66 S.Ct 101, 296 U.S. 683, 80 
L.Ed. 412—^Vladikavkazsky Ry. Co. v. 
New York Trust Co., 189 N.E. 456, 
263 N.Y. 369, 91 AJL..R. 1426—Bol- 
lack V. Soclete Generale Pour Fa- 
voriser Le Developpement Du Com¬ 
merce Et De L'Industrie En Prance, 
33 N.Y.S.2d 986, 26*3 Ap-p.Div. 601, 
appeal denied 35 N.Y.S.2d 717, 264 
App.Dlv. 767—^Issaia v. Russo-Asi- 
atic Bank, 280 N.Y.S. 735, 165 Misc. 
495—^Weber v, Johnson, 15 N.Y.S.2d 
770, 


(2) In addition, it has been held 
by some state courts that the rule 
announced in the federal cases in 
support of the text applies only in 
connection with cases arising under 
the Litvinow assignment of Russian 
claims to the United States.—Pol¬ 
lack V. Societe Generale Pour Pa- 
voriser Le Developpement Du Com¬ 
merce Et De L’lndustrie Bn France, 
supra. 

(3) Where a government abstracts 
and appropriates to itself a substan¬ 
tial portion of the payment of an 
honest debt of one of its nationals 
to a foreign creditor, an anomalous 
situation is created and doctrines 
ordinarily prevalent in civil litiga¬ 
tion are inapplicable.—Finn v. 
Brown, 12 N.Y.S.2d 150, 257 App.Div. 
51. 

XK>eal policy consistent with national I 
policy i 

(1) Where the local policy is in 
accord with the national policy, the 
decree of a foreign government will 
be enforced.—^Anderson v.. N. V. 
Transandine Handelmaatschappij, 43 
N.E.2d 502, 289 N.Y. 9. 

(2) Netherlands Royal Decree of 
May 24, 1940, vesting In State of 
Netherlands title to cash accounts 
and securities, belongring to natural 
and legal persons domiciled in ter¬ 
ritory of the Netherlands occupied 
by Germany and deposited with 

j American corporations and firms, 
which had for its purpose protection 
i of property against seizure as result 
I of acts of domination by occupying 
enemy forces, was in harmony with 
I “public polled’ of the United States 
and of New York State and would be 
upheld by New York courts under 
principles of “comity.**—^Anderson v. 
N. V. Transandine Handelmaatschap- 
pij, supra. 

(3) Kingdom of the Netherlands 
could vest in it under its decree of 
May 24, 1940, only the title and in¬ 
terest of its nationals and could suc¬ 
ceed only to the rights which its 
nationals possessed.—^In re Van 
Dam*s Estate, 43 N.Y.S.2d 184. 

(4) Where, after the Royal Neth¬ 
erlands Government issued decree 
vesting In the state title to claims 
belonging to Netherlands* domicili- 
aries and providing for restitution 
thereof, a subsequently vacated war¬ 
rant of attachment was procured 
against personalty of citizens and 
residents of the Netherlands, recov¬ 
ery of their counsel fees and dis¬ 
bursements under bond issues to 
procure the warrant would not he 
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denied on ground that the claim was 
the property of the Netherlands Gov¬ 
ernment, and that the Netherlands 
citizens were not the •‘real parties 
in interest.’*—^N. Y. Transandine 
Handelmaatschappij v. Massachu¬ 
setts Bonding & Insurance Co., 40 N. 
Y.S.2d 499, 181 Md. 202. 

Where it appears that compensa¬ 
tion is required, courts will not deny 
recognition to decree.—The Nave- 
mar, C.C.A.N.Y., 102 P.2d 444, opin¬ 
ion supplemented on other grounds 
103 P.2d 783. 

79. U.S.—U. S. V. Pink, N.Y., 62 S. 
Ct 552, 315 U.S. 203, 86 L.Ed. 796 
—U. S. V. Belmont, N.Y., 57 S.Ct 
758, 301 U.S. 324, 81 L.Ed. 1134— 
Steingut v. Guaranty Trust Co. of 
N. Y., D.C.N.Y., 68 F.Supp. 623. 

80. N.Y.—Koninklijke Lederfabrlek 
“Oisterwijk*’ N. V. v. Chase Nat 
Bank of City of New York, 30 N. 
Y.S.2d 518, 177 Misc. 186, affirmed 
32 N.Y.S.2d 131, 263 App.Dlv. 815, 
reargument denied 32 N.y.S.2d 784, 
263 App.Div. 857. 

Acts performed outside territory 
of foreigm g'ovomment cannot be val¬ 
idated by recognition.—^Lehigh Val¬ 
ley R. Co. V. State of Russia, C.C.A. 
N.Y., 21 P.2d 396, certiorari denied 
48 S.Ct 159, 276 U.S. 671, 72 L.Ed. 
432. 

Fact that defense of statute of 
limitations when perfected before 
recognition of a foreign government, 
is a valid defense after such recogni¬ 
tion, is an exception to the general 
rule of retroactivity which recogni¬ 
tion ordinarily brings into play.— 
Steingrut v. Guaranty Trust Co. of 
N. y., D.C.N.Y., 58 F.Supp. 623. 

81. U.S.—^Banco de Espana v. Fed¬ 
eral Reserve Bank of New York, C. 
C.A.N.Y., 114 F.2d 438—Republic 
of China v. Merchants* Fire Assur, 
Corporation of New York, C.C.A. 
China, 49 F.2d 862. 

N.Y.—^Koninklijke Lederfabriek 

“Oisterwijk” N. V. y. Chase Nat. 
Bank of City of New York, 30 N.Y. 
S.2d 518, 177 Misc. 186, affirmed 32 
N.y.S.2d 131, 263 App.Div. 815, re¬ 
argument denied 32 N*Y.S.2d 784, 
263 App.Div. 867. 

Beoognitiou of Soviet GoyeimmexLt 
by imited States validated for many 
purposes Soviet Government’s previ¬ 
ous acts within its own territory, but 
did not affect legal consequences of 
previous recognition of Provisional 
Government attaching to action tak¬ 
en in the United States prior to later 
recognition.—Guaranty Trust Co. of 
New York ▼. U. S., N.T., 58 S.Ct 785, 
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by the political department of the government it 
has been said that the courts must assume that the 
former government continues without change.^^ 
The courts generally will not treat acts or decrees 
of a new and still unrecognized government as the 
acts of a sovereign,83 especially where such acts or 
decrees would, if given effect, work injustice to 
citizens of the state of the forum or where they 
are in conflict with its public policy*^ or would 
work prejudice to the citizens of a friendly pow¬ 


er.85 So the courts have declined to give effect 
to confiscatory decrees of unrecognized govern¬ 
ments or decrees dissolving or nationalizing com¬ 
panies,^ 8 at least as far as local assets are con- 

cerned.87 

According to some authorities, however, the va¬ 
lidity of acts and decrees of a regime, not the sub¬ 
ject of diplomatic recognition, is nevertheless a 
matter to be decided by the courts in an appropri¬ 
ate case.8S Effect may at times be given by the 


304 U.S. 126, 82 L.Bd. 525, mandate 
conformed to, C.C.A., U. S. v. Guar¬ 
anty Trust Co. of New York, 100 F. 
2d 369. 

82. U.S.—The Florida, C.C.A.La., 
133 F.2d 719--L,ehigh Valley R. 
Co. V. State of Russia, C.C.A.N.Y., 
21 P.2d 396, certiorari denied 4*8 S. 
Ct. 159, 275 U.S. 571, 72 L.Ed. 432. 
N.Y.—^M. Salimoff & Co. v. Standard 
Oil Co. of New York, 186 N.E, 679. 
262 N.Y. 220, 89 A.L.R. 345—In re 
Grauds* Estate, 45 N.Y.S.2d 3l'8, 
180 Misc. 558—In re Plaum's Es¬ 
tate, 42 N.Y.S.2d 539, 180 Misc. 
1025—In re Grauds* Estate, 43 N. 
Y.S.2d 803. 

33 C.J. p 394 note 65- 
Actions by or against unrecognized 
governments see infra § 18. 

"‘The courts of this country cannot 
recognize the existence of a govern¬ 
ment which originates In revolution 
or revolt, until it has first been rec¬ 
ognized by the political department 
of the government.'*—Republic of 
China v. Merchants' Fire Assur. Cor¬ 
poration of New York, C.C.A.China, 
30 P.2d 271, 279. 

Bffect of xeGOgrnitiOB. by othex na- 
tloas 

N.Y.—Fred S. James & Co. v. Second 
Russian Ins. Co., 146 N.E. 369. 239 
N.Y. 248, 37 A.L.R. 720, reargu¬ 
ment denied 148 N.E. 713, 240 N.Y. 
■581—Fred S. James & Co. v. Sec¬ 
ond Russian Ins. Co., 203 N.Y.S. 
232, 208 App.Div. 141. 

Abrogation of laws of former gov- 
emment 

(1) The overthrow of French Gov¬ 
ernment as result of German inva¬ 
sion or denial of recognition thereof 
by United States because of its de¬ 
terioration in authority and inde¬ 
pendence after such invasion did not 
ipso facto abrogate laws enacted 
thereby before invasion.—Bercholz v. 
Guaranty Trust Co. of New York, 44 
N.Y.S.2d 148, 180 Misc. 1043. 

(2) The German Invasion of 
France did not render ineffective 
laws, decrees, and regulations there¬ 
tofore put in effect by French Gov¬ 
ernment for stated purpose of con¬ 
serving capital In interest of na¬ 
tional welfare in view of conditions 
brought about by war between 
Franee and Germany.—Bercholz v. 


Guaranty Trust Co. of New York, 
supra. 

Where TTnlted States contin-oed to 
recognize Ita'tviaa Government as a 
continuing governmental agency aft¬ 
er invasion by the Union of Soviet 
Socialist Republics, and United 
States never recognized act by Soviet 
Union, consul general of Soviet Un¬ 
ion could not appear for persons who 
were concededly citizens of inde¬ 
pendent state of Latvia prior to its 
Invasion by Soviet Union, in absence 
of proof that individuals in whose 
behalf consul general sought to ap¬ 
pear had in fact assumed Russian 
citizenship.—In re Grauds’ Estate, 
41 N.Y.S.2d 263, 180 Misc. 552. 

83. U.S,—Fred S. James & Co. v. 
Second Russian Ins. Co., 146 N.E. 
369, 239 N.Y. 248, 37 A.L.R. 720, 
reargument denied 148 N.E. 713, 
240 N.Y. 581—Amstelbank, N. V., 
V, Guaranty Trust Co. of New 
York, 31 N.Y.S.2d 194, 177 Misc. 
548, 

Pa,—David v, Teltscher Magnesit- 
werke Actien Gesellschaft, 35 A. 
2d 346, 348 Pa. 335. 

Tex.—Cia. Minera Ygnacio Rodri¬ 
guez Ramos, S. A., v. Bartlesville 
Zinc Co., 27*5 S.W. 388, 115 Tex. 
21, 41 A.L.R. 737. 

Validity of acts done under seces¬ 
sion governments see the C,J.S. ti¬ 
tle States 5 13, also 69 C.J. p 42 
note 33 et seq. 

84. N.Y.—Johnson v. Briggs, Inc., 
12 N.Y.S.2d 60. 

85. N.Y.—Fred S. James & Co, v. 
Second Russian Ins. Co., 146 N.E. 
369, 239 N.Y. 248, 37 A.L.R. 720, 
reargument denied 148 N.E. 713, 
240 N.Y. 581. 

80. N.Y.—U. S. V. President and Di¬ 
rectors of Manhattan Co., 12 N.E. 
2d 618, 276 N.Y. 396, reargument 
end motion denied 14 N.E.2d 383, 
277 N.Y. 671—Fred S. James & Co. 
V. Second Russian Ins. Co., 146 N. 
E. 369, 239 N.Y. 248, 37 A.LR. 720, 
reargument denied 148 N.E. 713, 
240 N.T. 681—^Hiller v. Russo-Asi- 
atio Bank, 273 N.Y.S. 694, 242 App. 
Div. 688, reversed on other 
grounds 196 N.E. 142, 266 N.Y. 434 
—aroint stock Co. of Volgrekama 
Oil & Chemical Factory v. Na¬ 
tional City Bank of New York, 206 
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N.Y.S. 476, 210 App.Div. 66S, af¬ 
firmed 14*8 N.E. 552, 240 N.Y. 368, 
reargument denied 150 N.E. 532, 
241 N.Y. 509—Bourne v. Bourne, 
204 N.Y.S. 866, 209 App.Div. 419, 
affirmed 148 N.E. 180, 240 N.Y. 172 
—Fred S, James & Co. v. Second 
Russian Ins. Co., 203 N.Y.S. 232, 
208 App.Div. 141—^Hennenlotter v. 
Norwich Union Fire Ins. Soc., 207 
N.Y.S. 588, 124 Misc. 626. 

87. N.Y.—^Vladikavkazsky Ry. Co. v. 
New York Trust Co., 189 N.E. 456, 
263 N.Y. 369, reargument denied 
191 N.E. 581, 264 N.Y. 595—Petrog- 
radsky Mejdunarodny Kommerche- 
sky Bank v. National City Bank of 
New York, 170 N.E. 479. 263 N.Y. 
23, reargument denied Petrograd- 
sky Mejdunarodny Kommerchesky 
Bank v. National City Bank of 
New York, 173 N.E. 867, 254 N.Y. 
863, certiorari denied National City 
Bank of New York v. Petrogrrad- 
sky Mejdunarodny Kommerchesky 
Bank. 61 S.Ct 82, 282 U.S. 878, 76 
L.Ed. 775—Fred S. James & Co. v. 
Rossia Ins. Co. of America, 160 N. 

E. 364, 247 N.Y. 262, reargument 
denied 162 N.E. 602, 248 N.Y. 503— 
Amstelbank, N. V., v. Guaranty 
Trust Co. of New York, 31 N.Y.S. 
2d 194, 177 Misc. 648—Koninklijke 
Lederfabriek “Oisterwijk" N. V. v. 
Chase Nat. Bank of City of New 
York, 30 N.Y.S.2d 518, 177 Misc. 
186, affirmed 32 N.Y.S.2d 131, 262 
App.Div. 815, reargument denied 
32 N.Y.S.2d 784, 263 App.Div. 357 
—In re Grauds* Estate, 43 N.Y.S. 2d 
803. 

88. U.S.—The Denny, C.C.A.N.J., 127 

F. 2d 404. 

N.Y.—^M. Salimoff & Co. v. Standard 
Oil Co. of New York, 186 N.E. 679, 
262 N.Y. 220, 89 A.L.R, 345—Wer- 
fel V. Zivnostenska Banka, 23 N. 
Y.S.2d 1001, 260 App.Div. 747, re- 
argument denied 25 N.Y.S.2d 781, 
261 App.Dlv. 817, reversed on other 
grounds 38 N.E.2d 382,’ 287 N.Y. 91 
— ^Eck V. N. V. Nederlandsch 
Amerlk€ui.nsche Stoomvaart Maat- 
schappij, 62 N.Y.S.2d 867, 183 Misc- 
691—Steinflnk v. North German 
Lloyd S. S. Co., 27 N.Y.S.2d 918, 
176 Misc. 413—^Lowenhardt v. 
Compagnie Generale Transat- 
lantique, 36 N.Y.S. 2d 847—Orn- 
stein r. Compagnie Qenerale 
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courts to the decrees and ordinances of unrecog^- 
nized foreign governments which have notoriously 
an existence as governments de facto. Acts and 
decrees of such unrecognized governments may be 
given effect by the courts where justice and public 
policy require that effect be given.^® The Execu¬ 
tive Department only determines whether it will rec¬ 
ognize the existence of a foreign government as 
lawful.^^ It cannot determine how far the private 
rights and obligations of individuals are affected by 
acts of a body not sovereign or with which the Ex¬ 
ecutive Department will have no dealings; it is not 
a political question, but a judicial question,^^ Nev¬ 
ertheless it has been held that when the fact of 
nonrecognition of a foreign sovereign and nonrec¬ 
ognition of its decrees hy the Executive Depart¬ 
ment is demonstrated, the courts may not examine 
the effect of decrees of the unrecognized sovereign 
and determine rights in property, subject to the ju¬ 
risdiction of the examining court, on the basis of 


those decrees; a policy of nonrecognition when 
demonstrated by the Executive must be deemed to 
be as affirmative and positive in effect as a policy 

of recognition.^^ 

§ 6. Domain 

The domain of a state Includes the land within its 
frontiers, the waterjs inclosed thereby, and the atmos¬ 
phere above. Domain is usually considered essential to 
the existence of a sovereign state. 

The “domain’’ of a state includes more than is 
expressed by the term “territory,’’ for domain com¬ 
prehends not only the land within its frontiers, 
but the vraters inclosed thereby, and the atmosphere 
above.94 Domain is: (1) Territorial. (2) Aquat¬ 
ic. (3) Aerial.^5 

Domain as essential to sovereignty. Domain is 
usually considered essential to the existence of a 
sovereign state.^^ Thus a band of nomads does 
not constitute a state.^7 Writers have not been 


Transatlantique, 31 N.T.S.2d 524, 
affirmed 52 N.Y,S.2d 242—Sabi v. 
lAenderbank Wien Aktiengesell- 
schaft, 30 N.Y.S.2d 608. opinion 
supplemented on other grounds 33 
N.Y.S.2d 764. 

**Juridically, a government that Is 
unrecognized may be viewed as no 
government at all, if the power 
withholding recognition chooses 
thus to view it. In practice, how¬ 
ever, since Juridical conceptions are 
seldom, if ever, carried to the limit 
of their logic, the equivalence is not 
absolute, but is subject to self-im¬ 
posed limitations of common sense 
and fairness.”—Sokoloff v. National 
City Bank of New York, 145 N.B. 
917, 918, m N.Y. 158, 37 A.L,.R. 712. 

89. N.Y.—Sokoloff V. National City 
Bank of New York, supra. 

ISxisteuce of foreign government as 
fact 

Whether or not a foreign govern¬ 
ment exists, clothed with power to 
enforce its authority within its own 
territory, obeyed by the people over 
whom it rules, capable of perform¬ 
ing the duties and fulfilling the ob¬ 
ligations of an independent power, 
and able to enforce its claims by 
military force, is a question of fact. 
—^Wulfsohn V. Russian Socialist 
Federated Soviet Republic, 138 N.B. 
24, 234 N.Y. 372, reargument denied 
139 N.B. 742, 235 N.Y. 579, and error 
dismissed 45 S.Ct. ^9, 266 U.S. 580, 
69 L.Bd. 451. 

Where foreign government confis¬ 
cated oil lands owned In its territory 
by its nationals and sold oil extract¬ 
ed therefrom to defendants, such 
government was guilty of no legal 
wrong under its laws, and former 
owners were not entitled to recover 
in conversion against defendants 


notwithstanding nonrecognition.—M.' 
Salimoff & Co. v. Standard Oil Co. 
of New York, 186 N.B. 679, 262 N.Y. 
220, 89 A.L.R. 345. 

90. N.Y.—Russian Reinsurance Co. 
V. Stoddard, 147 N.B. 703, 240 N, 
Y. 149, reargument denied 148 N. 
B. 757, 240 N.Y. 682—Fred S. 
James & Co. v. Second Russian 
Ins. Co., 146 N.E. 369, 239 N.Y. 248, 
37 A.L.R. 720—Sokoloff v. National 
City Bank of New York, 145 N.B. 
917, 239 N.Y. 168, 37 A.L.R. 712. 

91. N.Y.—^Russian Reinsurance Co. 
V. Stoddard. 147 N.B. 703, 240 N.Y. 
149, reargument denied 148 N.E. 
757, 240 N.Y. 682. 

92 . U.S.—^Banque de France v. Equi¬ 
table Trust Co. of New York, D.C. 
N.Y., 33 P.2d 202. 

N.Y.—^Russian Reinsurance Co. v. 
Stoddard, 147 N.B. 703. 240 N.Y. 
149, reargument denied 148 N.E. 
757, 240 N.Y. 682. 

Everyday transactions of business 
or domestic life are not subject to 
impeachment, although the form 
may have been regulated by the 
command of a usurping government. 
—^In re People, by Beha, 175 N.E. 
118, 255 N.Y. 428—Petrogradsky MeJ- 
dunarodny Kommerchesky Bank v. 
National City Bank of New York, 
170 N.E. 479, 253 N.Y. 23, reargu¬ 
ment denied Petrogradsky Mejdun- 
arodny Kommerchesky Bank v. Na¬ 
tional City Bank of New York, 173 
N.E. 867, 254 N.Y. 363. certiorari de¬ 
nied National City Bank of New 
York V. Petrogrradsky Mejdunarodny 
Kommerchesky Bank, 51 S.Ct 82, 282 
U.S. 878, 75 L.Ed. 775. 

JBlrth certificates depending on au¬ 
thentication by officials of Soviet 
Russia* which then was not recog¬ 
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nized by United States, were suffi¬ 
cient under compensation statute.— 
Werenjchik v. Ulen Contracting Cor¬ 
poration, 240 N.Y.S. 619, 229 App. 
Div. 36, affirmed 173 N.E. 921, 256 N. 
Y. 66. 

Soviet decree restorliig gold stand¬ 
ard was not subject to impeachment 
in determining value of rubles on 
certain date as regards claim against 
Russian insurance company.—In re 
People, by Beha, 175 N.B. 118, 255 
N.Y. 428. 

93. U.S.—The Maret, C.C.A.Virgin 
Islands, 145 P.2d 431. 

Decree nationalizing Estonian ves¬ 
sels 

U.S.—The Maret, supra. 

94. Vol. 1 Oppenheim Int. Ii., Sd ed, 
1920, § 172 et seq. 

33 C.J. p 404 note 60. 

Inviolability of domain see infra §§ 
12-14. 

It now is settled in the ITnited 
States and recognized elsewhere that 
the territory subject to its Jurisdic¬ 
tion includes the land areas under 
its dominion and control, the ports, 
harbors, bays, and other enclosed 
arms of the sea along its coast, and 
'a marginal belt of the sea extending 
from the coast line outward a ma¬ 
rine league, or three geographic 
miles.—^The Vinces, D.C.S.C., 20 F. 
2d 164, affirmed, C.C.A., Gellam v. 
U. S., 27 F.2d 296, certiorari denied 
49 S.Ct. 32, 278 U.S. 636, 73 UEd. 
552—33 C.J. p 404 note 60 [b]. 

95. Wilson Int. U. (Hornbook) % 29. 

96. Vol. 1 Oppenheim Int. Li., 8d ed, 
1920, pp 127, 305. 

33 C.J. p 405 notes 62, 64. 

97- Vol. 1 Oppenheim Int. L., 3d ed, 
1926, pp 127, 306. 

33 C.J. p 404 note 62. 
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in entire agreement as to the status of the Holy 
See, some asserting that the Pope is no longer a 
sovereign's while others strongly suggest the con¬ 
trary.^ ^ Where all the territory of a state is an¬ 
nexed or conquered, such state ceases to exist. i 

§ 7. - Extent, Territoricil, Aquatic, and 

Aerial 

a. In general 

b. Aquatic 

a. In General 

The term “territorial,” as descriptive of natural do¬ 
main, includes the land surface within the boundaries of 
the state, the soil beneath, and, for some purpojses, ves¬ 
sels belonging to the state or its nationals. 

The term “territorial,” as descriptive of national 
domain, includes not only the land surface within 
the state’s boundaries, but also the soil beneath,^ 
and, for some purposes, vessels belonging to the 
state or its nationals,^ and, as considered in Am¬ 
bassadors and Consuls § 12, buildings in foreign 
countries used for residences of diplomatic repre¬ 
sentatives. 

Aerial. The exclusive sovereignty of every na¬ 
tion in the air space above its territory is consid¬ 
ered in Aerial Navigation § 3. 


b. Aquatic 

Aquatic domain Includes the rivers, canals, and lakes 
which water the land, and. In case of nations bordering 
on the sea, it comprehends the maritime belt and cer¬ 
tain gulfs, bays, and straits of the sea. 

Aquatic domain includes the rivers, canals, and 
lakes which water the land, and, in the case of a 
state with a seacoast, the maritime belt, and cer¬ 
tain gulfs, bays, and straits of the sea.** Most of 
the world’s great rivers have been “international¬ 
ized” for purposes of navigation,^ and the tend¬ 
ency is to recognize as “international” those rivers 
which are navigable from the sea.® 

In the case of boundary rivers, the domain of 
the respective states is usually considered as ex¬ 
tending to the thalweg or middle of the main nav¬ 
igable channel.*^ A similar rule applies to bound¬ 
ary lakes and landlocked seas whenever applica¬ 
ble.® The use of such boundary waters is usually 
open to both contiguous countries.® 

Nations bordering on sea. From earliest times 
it has been conceded that the sovereignty of na¬ 
tions bordering on the sea does not stop at the 
shore, but that for some distance at least it ex¬ 
tends over and under the ocean.i® Ordinarily the 
territory of a nation extends into the sea a marine 


98. Yol. 1 Oppenheim Int. L. § 106. 
33 C.J. p 405 note 63. 

99. Status of Holy See 

“There has been much discussion 
from time to time as to the state¬ 
hood of the Holy See. Certainly the 
Pope has been, and is, by the Italian 
Law of Guaranty of May 13, 1871, 
and the treaty between the Holy 
See and Italy of February 11, 1929, 
regarded as having the attributes 
commonly possessed by sovereigns; 
he possesses inviolability; he is ex¬ 
empt from foreign jurisdiction; he 
receives the honors of a sovereign; 
he has the right to send and to re¬ 
ceive diplomatic agents. The area 
of the Vatican City State over which 
the Pope exercises temporal juris¬ 
diction is 108.7 acres.”—^Wilson Int. 
L. (Hornbook) § 8. 

1. N.T.—Nankivel v. Omsk All-Rus¬ 
sian Government, 142 N.E. 569, 237 
N.Y, 150—^Volvodine v. Govern¬ 
ment of Commander-In-Chief of 
Armed Forces in South of Russia, 
249 N.T.S. 644, 232 App.Div. 204, 
affirmed 178 N.E. 793, 257 N.T. 
657. 

33 C.J. p 405 note 64. 

2L U.S.—State of Georgia v. Tennes¬ 
see Copper Co„ 27 S.Ct. 618, 206 
U.S. 230, 51 L.Ed. 1038, 11 Ann.Cas. 
488. 

33 C.J. p 406 note 65. 


Territorial extent of: 

States of United States see the 
C.J.S. title States §§ 14-20, al¬ 
so 59 C.J. p 48 note 72 et seq. 
United States see the C.J.S. title 
United States § 3, also 65 C.J. 
p 1253 note 24 et seq. 

3. U.S.—U. S. V. Flores, Pa., 53 S. 
Ct. 580, 289 U.S. 137, 77 L.Ed. 1086 
—In re Ross, N.Y., 11 S.Ct. 897, 
140 U.S. 453, 35 L.Ed. 681—Corpus 
Juris cited in Delany v. Moraitis, 
C.C.A.Md., 136 F.2d 129, 133—The 
Navemar, C.C.A.N.Y., 90 F.2d 673, 
reversed on other grounds 58 S.Ct. 
432, 303 U.S. 68. 82 L.Ed. 667—In 
re Berue, D.C.Ohio, 54 F.Supp. 252. 

33 C.J. p 405 note 66—25 C J. p 319 
note 60. 

Vessels as part of territory for pur¬ 
pose of criminal jurisdiction see 
Criminal Law § 138 d. 

Ship ia open sea is part of terri¬ 
tory whose flag it carries.—^Fisher v. 
Fisher, 165 N.E. 460, 250 N.Y. 313, 
61 A.L.R. 1523. 

4. Vol. 1 Oppenheim Int. L., 3d ed, 
1920, p. 311. 

5. Vol. 1 Hyde Int. L., Boston, 1922, 
§§ 160-182. 

33 C.J. p 406 note 69. 

6. Wilson Int L. (Hornbook) § 44. 
33 C.J. p 406 note 70. 

7. U.S.—Shapleigh v. Mier, 57 S.Ct 
261, 299 U.S. 468, 81 L.Ed. 356, 113 

263—State of Arkansas v> 
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State of Tennessee, 38 S.Ct. 301. 
246 U.S. 168, 62 L.Ed. 638, L.R.A. 
1918I>, 258—^Whiteside v. Norton, 
Minn., 205 F. 5, 9, 123 C.C.A. 313, 
45 L.R.A.,N.S., 112, certiorari de¬ 
nied 34 S.Ct 603, 232 U.S. 726, 58 
L.Ed. 816, appeal dismissed Norton 
V. Whiteside, 36 S.Ct 97. 239 U.S. 
144, 60 L.Ed. 186—Corfield v. Cor¬ 
yell, C.C.Pa., 6 F.Cas.No.3,230, 4 
Wash.C.C. 371. 

Ill.—Keokuk & Hamilton Bridge Co. 
V. People, 146 Ill. 696, 603, 34 N.E. 
482. 

33 C.J. p 406 note 71. 

Bootriiie of "thalweg,” has refer¬ 
ence to actual or probable use of 
the stream, and does not necessarily 
refer to the line of the greatest 
depth, if it is not the channel gen¬ 
erally used.—State of Minnesota v. 
State of Wisconsin, Minn. & Wis., 40 
S.Ct 813, 262 U.S. 273, 64 LuEd. 658. 
a U.S.—state of Minnesota v. State 
of Wisconsin, supra. 

33 C.J. p 407 note 72. 

9. U.S.—The Apollon, Ga., 9 Wheat 
362, 6 L.Ed. 111. 

33 C.J. p 407 note 73. 

10. "Such control has been, regard¬ 
ed as necessary for the security of 
those living on the coast and as 
proper to assure the full enjoyment 
by them of the land which they in¬ 
habit”—State V. Ruvido, 15 A.2d 3S3* 
295, 137 Me. 1*02. 
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league from its coast line;^^ and, where the coast 
line is indented, the distance is measured from a 
straight line drawn between the extremities of the 
inclosing headlands or fauces terrae, unless the wa¬ 
ters thereby included are of such extent as to form 
part of the open sea.^^ 

Beyond the marine zone the open sea is the com¬ 
mon highway of nations and not subject to exclu¬ 
sive appropriation,^3 although even here a state may 
exercise authority to prevent violation or evasion 
of its laws, such as revenue laws, particularly by 
ships hovering off the three-mile limit, or in touch 
with the shore.^^ 


§ 8. -Acquisition and Cession 

a. In general 

b. Mode of acquisition 

a. In (reneral 

A sovereign power has the right to acquire terri¬ 
tory or domain. 

The right to acquire territory or domain is an in¬ 
cident of sovereignty and the rules governing it 
arose in the Roman law, from which are derived 
the several modes of acquisition.i5 The time when 
acquisition becomes effective is determined by the 
political department of the government, whose ac¬ 
tion will be followed by the judiciary.^® 


11, U.S.—U, S. V. Carrillo, D.C.Cal,. i 
13 P.Supp. 121. 

33 CJ. p 407 note 74. 

Jurisdiction of offenses committed 
within three-mile limit see Crim¬ 
inal Law § 138 b. 

“Grotius laid down the doctrine 
that territorial rights extended over 
as much of the sea as could be de¬ 
fended from the shore. . . • 

Other tests have been suggested but 
this general principle has remained 
dominant through the centuries. In 
1703 Bynkershoefc fixed the limit as 
a marine league or three miles from 
the coast, a distance which was then 
the range of cannon shot . • • 
In spite of the lengthening range of 
artillery this has remained the test 
generally applied to the present 
day,”—State v. Ruvido, 15 A,2d 233, 
295, 137 Me. 102, 

Oonstitntion of California 1849 
art 12, in its boundary description, 
provides that the three-mile limit 
shall be followed, and that the bays 
and harbors along the coast are in¬ 
cluded.—U. S. V. Carrillo, D.C.Cal., 
13 P.Supp. 121. 

la. U.S.—U. S. V, Carrillo, supra. 

33 C.J. p 407 notes 75, 76. 
PetermlnlTig distance between head¬ 
lands 

<1) “While it Is true that by trea¬ 
ties and conventions between the 
powers chiefly in arbitration cases 
the fixation of a 6-mile distance be¬ 
tween headlands of certain bays and 
inlets have at times been agreed 
upon in the settlement of interna¬ 
tional disputes, it cannot be said 
that there is any rule of internation¬ 
al law upon the subject; the whole 
matter resting in the undisputed as¬ 
sertion of Jurisdiction by the power 
possessing the inclosing shore line 
of the bay or inlet in question.”— 
Ocean Industries v. Superior Court of 
California in and for Santa Cruz 
County, 252 P. 722, 726, 200 Cal. 236. 

(2) As between nations, the mini¬ 
mum limit of the territorial Juris¬ 
diction of a nation over tidewaters 
is a marine league from its coast. 


and bays wholly within its territory, 
not exceeding two marine leagues in 
width at the mouth, are within the 
limit. 

Me.—State v. Ruvido, 15 A.2d 293, 
137 Me. 102. 

Mass.—Commonwealth v. Manches¬ 
ter, 25 N.E. 113, 152 Mass. 230, 9 
L.R.A. 236, 23 Am.S.R. 820. 

Particular bodies of water 

(1) Bay of Monterey between its 
headlands and the ocean adjacent to 
a line drawn between these head¬ 
lands for a distance of three nautical 
miles is within the boundaries of 
the state of California and of the 
counties respectively of Santa Cruz 
and Monterey.—Ocean Industries v. 
Superior Court of California in and 
for Santa Cruz County, 252 P, 722, 
200 Cal. 235. 

(2) Chesapeake Bay is wholly 
within territorial Jurisdiction of 
United States,—Ocean Industries v. I 
Superior Court of California in anC 
for Santa Cruz County, supra. 

(3) Delaware Bay, fifteen miles 
wide at mouth, is American terri¬ 
tory. 

U.S.—^The Grange, 1 Op.Atty.Gen. p 
32. 

Me.—State v. Ruvido, 16 A.2d 293, 
137 Me. 102. 

(4) Penobscot Bay, at least with¬ 
in three miles of Seal Island, is 
within territorial limits of state of 
Maine.—State v. Ruvido, supra. 

(5) Sovereignty of United States 
and territory of state of California 
extends three miles to seaward from 
a line drawn from Point Lasuen to 
Point Pirmin, and body of water ly¬ 
ing landward from that line consti¬ 
tutes Bay of San Pedro.—^U. S. v. 
Carrillo, D.C.Cal., 13 P.Supp. 121, 

(6) Other bodies of water see 33 
C.J. p 407 note 75 [aJ-Cc]. 

13. U.S.—Cunard S. S. v. Mellon, 
N.T., 43 S.Ct. 504, 262 U.S. lOO, 67 
UEd. 894, 27 A.L.R. 1306—The 
George and Earl, D.C.N.Y., 30 P.2d 
441—The Vinces, D.aS.C, 20 P.2d 

12 


164, affirmed, C.C.A,, Glllam v. U. 
S., 27 F.2d 296, certiorari denied 
49 S.Ct. 32. 278 U.S. 635, 73 L.Ed, 
552—The Marjorie E. Bachman, D. 

C. Mass., 4 P.2d 405, appeal dis¬ 
missed U. S. V. Ritcy, 46 S.Ct. 209, 
270 U.S. 666, 70 L.Ed. 789. 

33 C.J. p 408 note 77. 

14. U.S.—The Vinces, D.C.S.C., 20 
F.2d 164, affirmed, C.C.A., Gillam 
V. U. S., 27 P.2d 296, certiorari de¬ 
nied 49 S.Ct. 32, 278 U.S. 635, 73 
L.Ed. 552—The Underwriter, C.C. 
A.Conn., 13 P.2d 433, affirmed Maul 
V. U. S., 47 S.Ct. 735, 274 U.S. 601, 
71 L.Ed. 1171—Arch v. U. S., C.C. 
A.Tex., 13 F.2d 382—U. S. v. Ford. 

D. aCaL, 3 P.2d 643—U. S. v. Ben- 
gochea, C.C.A.Pla., 279 P. 537. 

33 C.J. p 408 note 78. 

To whatever extent right of 
search and seizure on high seas ex. 
Ists, it is by virtue of international 
law, and is of vague. Indefinite, and 
conflicting recognition.—U. S. v. 
Ferris, D.C.Cal., 19 F.2d 925. 

Bight to seize and search is not 
limited to any particular distance 
from shore, seizure outside the ter¬ 
ritorial limits being subject only to 
diplomatic considerations, and such 
right to British vessels is not 
affected by the treaty.—The Panama, 
D.C.Tex., 6 F.2d 326. 

Doctrine of constructive presence 
of a foreign vessel within territorial 
limits of the United States should 
be applied with caution, as in ex¬ 
tending the rights of this country 
we are invading those of other na¬ 
tions.—The Marjorie E. Bachman, 
D.C.Mass., 4 F.2d 405, appeal dis¬ 
missed U. S. V. Ritcy, 46 S.Ct. 209, 
270 U.S. 666, 70 L.Ed. 789. 

15. U.S.—^U. S. V. Curtls-Wright Ex¬ 
port Corporation, N.T., 57 S.Ct. 
216, 299 U.S. 304, 81 L.Ed. 265. 

33 C.J. p 409 notes 85, 86. 

le. U.S.—U. S. V. Torba* CaL, 1 
Wall. 412, 17 L.Ed. 636. 

^ 33 C.J. p 409 note 87. 
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b. Mode of Acquisition 

(1) In general 

(2) Cession 

(1) In General 

The acquisition of domain or territory may be accom¬ 
plished by discovery and occupation, conquest, cession, 
accretion, or prescription. 

A state or nation may acquire domain, or terri¬ 
tory by several methods.!*^ 

Discovery and occupation. Discovery and occu¬ 
pation of territory not belonging to another state 
is a recognized mode of acquisition.^^ Occupation 
in addition to discovery is essential.^^ Formal no¬ 
tice of the occupation should be given.^^ 

Conquest^ followed by annexation, is a recognized 
mode of acquiring domain.^i For revenue purpos¬ 
es the conquered territory may, for the time, be 
treated as foreign .22 If not annexed, the territory 
is merely under military occupation, and remains 

foreign.23 


(2) Cession 

Domain may be acquired by cession which results 
In the ceded territory coming under the complete and 
absolute sovereignty of the nation to which it has been 
ceded. 

Domain may be acquired by cession.^^ Cession 
requires a ceding power with authority to alienate, 
and, while that is an incident of sovereignty, the 
internal law may limit its exercise.^5 There has 
been some tendency, manifested particularly after 
the termination of World War I, to make the alien¬ 
ation of territory conditioned on a plebiscite of its 
inhabitants.26 

Any cession, or recession, of jurisdiction by one 
sovereignty to another requires an acceptance in 
order to render it effective, but such acceptance vdll 
be presumed in the absence of a contrary intent.27 

Effect of cession. Ceded territory forthwith 
comes under the complete and absolute sovereignty 
of the nation to which it has been ceded, 2 8 and the 


17 . ^‘SCetliods most commonly ac¬ 
cepted at present are (a) occupation: 
(b) prescription; (c) accretion; (d) 
conquest; (e) cession."—^Wilson Int. 
L. (Hornbook) § 30. 

.accretion 

A state may acquire domain by 
accretion, either avulsion or allu¬ 
vion, natural or artificial.—The Anna,' 
5 C.Rob. 873, 165 Reprint 809—33 C. 
J. p 410 note 94. 

Prescription 

Prescription, as agralnst the claims 
of another state is a recognized mode 
of acquiring domain, even though 
the possession was originally wrong¬ 
ful, and although it has not been 
uninterrupted.—State of Indiana v. 
State of Kentucky, 10 S.Ct. 1051, 136 
U.S. 479, 510, 34 L.Ed. 329—33 C.J. P 
409 note 91-p 410 note 93. 

18. U.S.—^Northwestern Bands of 
Shoshone Indians v. U. S., Ct.Cl., 
65 S.Ct. 690. 324 U.S. 335, 89 L.Ed. 
985, rehearing denied 66 S.Ct. 1010, 
motion denied 65 S.Ct. 1552, 325 
U.S. 840, 89 LuEd. 1966—U. S. v. 
Curtiss-Wright Export Corpora¬ 
tion, N.T., 67 S.Ct. 216, 299 U.S. 
304, 81 L.Ed. 256. 

33 C.J. p 409 note 88. 

It is possible for individuals to 
obtain title by discovery, but such 
an occurrence is rare.—U, S. v. Pul- 
lard-Leo, C.C.A.Hawaii, 133 P.2d 743, 
certiorari denied Pullard-Leo v. U. 
S., 63 S.Ct. 1167, 319 U.S. 748, 87 L. 
Ed. 1703. 

Taking* possession by two indi- 
vidnals of Palmyra Island in 1862 
was as agents of Hawaiian Govern¬ 
ment, so as to perfect title of Ha¬ 
waiian Government.—U. S. r. Ful- 
lard-Lieo, supra. 


19. Vol. 1 Moore Int. L. Dig. p 268. 

33 C.J. p 409 note 89. 

20. Resolutions of Inst. Int. L., Car¬ 
negie ed, 1916, pp 86, 87—^Lau¬ 
sanne Sess., 1888. 

21. U.S.—U. S. V. Huckabee, Ala., 
16 Wall. 414, 21 L.Ed. 457—U. S. 
V. Fullard-Leo. C.C..AHawaii, 133 
P.2d 743, certiorari denied B^illard- 
Leo V. U. S., 63 S.Ct 1157, 319 U. 
S. 748, 87 L.Ed. 1703. 

33 C.J. p 410 note 96. 

22. U.S.—Dooley v. U. S., N.T., 21 
S.Ct 762, 182 U.S. 222, 45 L.Ed. 
1074. 

33 C.J. p 410 note 97. 

23. U.S.—Fleming v. Page, Pa., 9 
How. 603, 13 L.Bd. 276. 

33 C.J. p 410 note 98. 

Effect of military occupation gen¬ 
erally see the C.J.S. title War § 
38, also 67 C.J. p 421 notes 76-80. 

24. Cal.—Ocean Industries v. Supe¬ 
rior Court of California in and for 
Santa Cruz Ck)unty, 252 P. 722, 200 
Cal. 236. 

33 C.J. p 410 note 99. 

Cession by states to United States 
see the C.J.S. titles States § 16, 
also 69 C.J. p 50 note 88 et seq; 
United States § 7, also 65 C.J. p 
1255 note 85 et seq. 

Cession of Alaska and title ac¬ 
quired thereby.—U. S. v. British 

Schooners, 6 Alaska 11. ^ 

Cession of Califo'mla and Oregon 
—Ocean Industries v. Superior 
Court of California in and for 
Santa Cruz Coiaity, 252 P. 722, 200 
CaL 236. 

Cession of Hawaiian islands 

XJ.S.—^U. S. V. Fullard-Leo, C.aA* 
Hawaii, 133 F.2d 743, certiorari de- 
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nied Pullard-Leo v. U. S., 63 S.Ct. 
1157, 319 U.S. 748, 87 L.Ed. 1703. 
Palmyra Island passed to United 
States by cession of Hawaiian Is¬ 
lands.—U. S. V. Pullard-Leo, supra. 

25. Vol. 1 Halleck Int. L., 3d ed, 
1893. p 154. 

33 C.J. p 410 notes 1, 2. 

26. Vol 1 Rivier Principes du Droit 
des Gens, 6th ed, 1896, p 210— 
Woolsey Int.L., 6th ed, 1899, pp 
63. 64. 

33 C.J. p 410 note 3-p 411 note 6. 

Saar Basin was intrusted to the 
League of Nations pending final dis¬ 
position, which after a plebiscite un¬ 
der international supervision, was 
placed under the sovereignty of 
Germany, March 1, 1935,—^Wilson 

Int L. (Hornbook) 5 18, citing Wam- 
baugh Plebiscites since the World 
War p 519. 

27. Pa.—Kiker v. City of Philadel¬ 
phia, 31 A.2d 289, 346 Pa. 624, cer¬ 
tiorari denied 64 S.Ct. 41, 320 U.S. 
741, 88 L.Ed. 439. 

28. U.S.—American Ins. Co. v. 856 
Bales of Cotton, S.C., 1 Pet 611, 
7 L.Ed. 242—Johnson v. McIntosh, 
Ill., 8 Wheat 543, 6 L.Ed. 681—Al¬ 
varez V. U. S., 42 CtCl. 468, affirmed 
30 S.Ct 361, 216 U.S. 167, 54 L.Ed. 
432. 

Ariz.—^Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., 4 P.2d 369, 
89 Ariz. 65, modified on other 
grounds and rehearing denied 7 P. 
2d 264, 39 Ariz. 367. 

Wash.—State v. Department of La¬ 
bor and Industries, 10 P.2d 213, 
167 Wash. 607. 

83 aj. p 411 note 6. 

Change of sovereignty and effect 
thereof see infra § 15. 
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allegiance of its inhabitants and the duty of pro¬ 
tection to them devolve on the new sovereign.29 
While the allegiance of inhabitants of the ceded 
territory changes, their private rights, such as rights 
of property, are generally unaffected by the trans- 
fer,30 although the new sovereign may prescribe 
compliance with formalities as a condition of rec¬ 
ognizing titles.31 The existing private law contin¬ 
ues tmtil altered by the new sovereignty ,^2 not 

always the public law.^^ 

§ 9. Extraterritorial Rights and Jurisdiction 

In the absence of consent, one state may not exer¬ 
cise Jurisdiction within the territorial limits of another 
Independent state. 

The jurisdiction of a nation within its own do¬ 
main is necessarily exclusive and absolute, as con¬ 
sidered infra § 11, and no state can exercise ju¬ 
risdiction as of right within the territorial limits 
of another independent state.34 The Constitution 
of the United States and the laws passed in pursu¬ 
ance thereof have no force in foreign territory un¬ 


less in respect of our own citizens, and operations 
of the nation in foreign territory must be governed 
by treaties, international understandings and com¬ 
pacts, and the principles of international law;^® 
and in instances where the United States has exert¬ 
ed extraterritorial jurisdiction it has been held that 
the federal Constitution has no operation in the 
foreign country in which extraterritoriality has been 
extended,^^ 

The nature, origin, history, and operation of the 
doctrine of extraterritoriality are discussed at 
length in 25 Corpus Juris pages 299-331 inclusive, 
and 5 C.J. page 823 notes 11-18, to which refer¬ 
ence is here made. Reference is also made to the 
C.J.S. titles Adoption of Children § 3 b for the 
extraterritorial law of adoption; Ambassadors and 
Consuls §§ 12, 18 for the privileges, immunities, and 
disabilities of foreign diplomatic officers and con¬ 
suls and consular courts; Conflict of Laws §§ 3-5 
for the recognition or enforcement of foreign law’’, 
comity, and reciprocity, and § 6 b for extraterri- 


29 . U.S.—The Diamond Rings, DL, 
22 S.Ct. 69, 183 U.S. 176. 46 L.Ed. 
138. 

N.M.—Leitensdorfer v. Webb, 1 N.M. 
34 , affirmed 20 How. 176, 15 L.Ed. 
891. 

Acquisition of citizenship by cession 
of territory see Citizens § 11. 

30. U.S.—U. S. V. O’Donnell, 58 S.Ct 
708, 303 U.S. 601, 82 L.Ed. 980— 
Shapleigh v. Mier, Tex., 57 S.Ct. 
261, 299 U.S. 468, 81 L.Ed. 355, 
113 A.L.R. 253—^Plensburger Damp- 
fercompagnie v. U. S., CtCl., 59 P. 
2d 464, certiorari denied U. S. v. 
Flensburger Dampfercompagnie, 62 
S.Ct. 646, 286 U.S. 564, 76 L.Ed. 
1296. 

Tex.—McMullen v. Hodge, 5 Tex. 34. 
Wash.—State v. Department of La¬ 
bor and Industries, 10 P.2d 213, 
167 Wash. 607. 

33 C.J. p 411 note 9. 

31. U.S.—Barker v. Harvey, Cal., 
21 S.Ct. 690, 181 U.S. 481, 46 L. 
Ed. 963. 

33 C.J. p 411 note 10. 

32. U.S.—Shapleigh v. Mier, C.C.A. 
Tex,, 88 P.2d 673, affirmed 67 S. 
Ct 261, 299 U.S. 468, 81 L.Ed. 355, 
113 A.L.R. 258. 

Ariz.—^Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., 4 P.2d 369, 
39 Ariz. 65, modified on other 
grounds and rehearing denied 7 P. 
2d 254, 39 Ariz. 867. 

Wash.—State v. Rainier Nat. Park 
Co., 74 P.2d 464, 192 Wash. 692— 
State v. Department of Labor and 
Industries, 10 P.2d 213, 167 Wash. 
507. 

33 C.J. p 411 note 11—59 aj. p 524 
notes 68, 69. 


33. U.S.—^American Ins. Co. v. 356 
Bales Cotton. S.C., 1 Pet. 511, 542. 
7 L.Ed. 242. 

S3 C.J. p 411 note 12. 

34. Ohio.—Smith v. Smith, 50 N.E. 
2d 889, 72 Ohio App. 203. 

Tex.—Benavidez v. State, 154 S.W. 
2d 260. 143 Tex.Cr. 481, certio¬ 
rari denied Benavides v. State of 
Texas, 62 S.Ct. 794, 315 U.S. 811, 
86 L.Ed. 1210. 

33 C.J. p 397 note 90. 

‘‘Foreigrn sovereign cannot author¬ 
ize his agents to violate the law in 
a foreign jurisdiction, or to perform 
any sovereign or governmental func¬ 
tions within the domain of another 
sovereign, without his consent.”— 
U. S. V. Deutsches Kalisyndikat 
Gesellschaft, D.C.N.T., 31 P.2d 199, 
203. 

Sxtraterritorlal courts 
No nation may institute courts 
within the territory of a sovereign 
state without its consent. 

U.S.—Glass V. The Betsey, Md., 3 
Dali. 6, 1 L.Ed. 485. 

N.Y.—^Miko Jung v. Rokusaburo No- 
vaya, 47 N,Y.S.2d 48. 

Possession of ship 

Sovereign may peaceably and with¬ 
out breach of laws of another state 
take physical possession of a ship 
belonging to one of its nationals 
while in a port of the other state. 
U.S.—^Ervin v. Quintanilla, C.C.A. 
Ala., 99 F.2d 935, certiorari denied 
59 S.Ct- 485, 306 U.S. 635, 88 LuBd. 
1037. 

N.Y.—Fields v. Predionica i Tkanica 
A. D., 37 N.Y.S.2d 874, 265 App.Div. 
132, reargument denied 39 N.Y.S. 
2d 1000, 266 App.Div. 1000, appeal 
denied 39 N.Y.S.2d 1001, 266 App. 
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Div. 1000, appeal dismissed 49 N. 
E.2d 1007, 290 N.Y. 740. 

35. U.S.—U. S. V. Curtiss-Wright 

Export Corporation, N.Y., 67 S.Ct. 
216, 299 U.S. 304, 81 L.Ed. 255. 

N.Y.—In re Blanchard’s Estate, 29 
N.Y.S.2d 359, 176 Misc. 796. 
Jurisdiction of persons beyond ter¬ 
ritorial limits see infra § 11. 

Fifth Amendment to federal Con* 
stitution providing that private 
property shall not be taken without 
just compensation has no extraterri¬ 
torial operation and what another 
country has done in the way of tak¬ 
ing over property of its nationals is 
not a matter for judicial considera¬ 
tion as long as no rights of Ameri¬ 
can nationals, other than as mere 
custodian of a fund so appropriated, 
are Involved.—U. S. v. Belmont, N. 
Y., 57 S.Ct 768, 301 U.S. 324, 81 L. 
Ed. 1134. 

Persons on board private Ameri¬ 
can vessels, whether officers, sailors, 
or passengers, cannot invoke protec¬ 
tion of liberties guaranteed by con¬ 
stitution until brought within actual 
territorial boundaries of United 
States.—Ross v. Meintire, N.Y., 11 
S.Ct 897, 140 U.S. 453, 36 L.Ed. 581 
—In re Berue, D.C.Ohio, 54 P.Supp. 
252. 

United States no longer claims 
extraterritorial rights in China; nor 
do we exercise any such rights.— 
Miko Jung v. Rokusaburo Novaya, 
47 N.Y.S.2d 48. 

30. U.S.—U. S. w Archer, D.C.Cal., 
61 P.Supp. 708—Casement v. 
Squier, D.C.Wash., 46 F.Supp. 296, 
affirmed, C.CA., 138 F.2d 909. 

25 C.J. p 811 note 68. 
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torial domicile; Courts § 91 for extraterritorial ju¬ 
risdiction of courts in civil actions y Criminal Law 
§§ 28, 133-137 for the extraterritorial operation and 
jurisdiction in criminal cases; Divorce §§ 326-337 
for the conclusiveness and effect of foreign divorc¬ 
es; Extradition §§ 24-47 for international extra¬ 
dition; Federal Courts §§ 321, 322 for the United 
States Court for China; and Marriage § 4, also 38 
C.J. p 1276 note 24-p 1279 note 46, as to the 
law governing foreign marriage. 

The exercise of extraterritorial jurisdiction by a 
nation on the seas beyond the three-mile limit for 
the purpose of preventing the violation or evasion 
of its laws is discussed supra § 7 b. 

§ 10. Sovereignty and Its Exercise in General 

Sovereignty Is the supreme political authority of an 
Independent state or nation. 


“Sovereignty' is a term used to express the su¬ 
preme political authority of an independent state 
or nation.37 Sovereignty does not exist where it 
is not supreme.^^ The modern conception of sov¬ 
ereignty is territorial, although there are some sur¬ 
vivals of the older notion of personal sovereignty.^^ 

Sovereignty has been treated as of two kinds— 
external and internal, according to whether it is 
viewed from without or from within.*^0 Internal 
sovereignty is that which is inherent in the people 
of any state, or vested in its rulers by its constitu¬ 
tion or fundamental laws, while external sovereign¬ 
ty consists in the independence of one political so¬ 
ciety with respect to all other political societies^^ 
A federal state enjoys external, but not internal, 


37 . Cal.—^Moore v. Smaw, 17 CaL 
199, 218, 79 Am.D. 123. 

33 C.J. p 395 note 78. 

“Sovereignty Is the supreme pow¬ 
er inherent In a state, by which the 
State Is governed.”—M. Salimoff & 
Co. V. Standard Oil Co., 262 N.T.S. 
693, 700, 237 App.Div. 686, affirmed 

M. SalimofC & Co. v. Standard Oil 
Co. of New York. 186 N.E. 679. 262 

N. T. 220, 89 A.L.R. 345, and quot¬ 
ing 1 Wheaton Int. L., 6th ed, p 42. 

Sovereignty means that decree of 
sovereign makes law 
U.S.—^American Banana Co. v. Unit¬ 
ed Fruit Co., N.T., 29 S.Ct. 511, 213 
U.S. 847, 53 Ii.Ed. 826, 16 Ann.Cas. 
1047—Eastern States Petroleum 
Co. V. Asiatic Petroleum Corpora¬ 
tion, D.C.N.T., 28 F.Supp. 279. 

N.T.—^Moscow Fire Ins. Co. of Mos¬ 
cow, Russia, V. Bank of New York 
& Trust Co., 294 N.Y.S. 648, 161 
Misc. 903, affirmed 1 N.T.S.2d 640, 
253 App.Div. 710 and 1 N.T.S.2d 
641, 263 App.Div. 710, appeal dis¬ 
missed Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 
16 N.E.2d 864, 278 N.T. 709, affilrm- 
ed Moscow Fire Ins. Co. of Mos¬ 
cow, Russia V. Bank of New York 
& Trust Co.. 8 N.Y.S.2d 653, 263 
App.Div. 644, affirmed Moscow Fire 
Ins. Co. V. Bank of New York & 
Trust Co., 20 N.E.2d 768, 280 N.T. 
286, reargument denied 21 N.B.2d 
890, 280 N.T. 848, motion denied 24 
N.E.2d 487, 281 N.Y. 818, affirmed 
U. S, V, Moscow Fire Insurance 
Co., €0 S.Ct. 726, 309 U.S. 624, 84 D. 
Ed. 986, rehearing denied 60 S.Ct. 
706, 309 U.S. 697, 84 L.Ed. 1036, 
motion denied 66 N.E.2d 746, 293 
N.T. 749. 

Treaty making power has been put 
forward as a test of sovereignty; 
but this is not accurate, for treaties 
have been made with entities not 


fully sovereign, such as tribes of 
American Indians and component 
states of the former German Em¬ 
pire.—2 Butler Treaty Making Pow¬ 
er, New York, 1902, c 14—33 C.J. p 
414 note 38. 

When government becomes stock¬ 
holder in corporation, it does not 
exercise its sovereignty as such, but 
acts merely as corporator.—Amtorg 
Trading Corporation v. U. S., Oust. 
& PatApp., 71 P.2d 524. 

38. U.S.—Second Russian Ins, Co. 
V. Miller, C.C.A.N.Y., 297 F. 404, 
affirmed 45 S.Ct. 593, 268 U.S. 652, 
69 L.Ed. 1088. 

39. U.S.—^American Banana Co. v. 
United Fruit Co., N.Y., 29 S.Ct. 611, 
213 U.S. 347, 53 L.Ed. 826, 16 Ann. 
Cas, 1047—^The Underwriter, C.C.A. 
Conn., 13 F.2d 433, affirmed Maul 
V. U. S., 47 S.Ct. 735, 274 U.S. 501. 
71 L.Ed. 1171. 

25 C.J. p 301 note 7 et seq—33 C.J. 
p 406 note 66 [al (3). 

40. U.S.—^U. S. v. Curtiss-Wright 
Export Corporation, N.Y., 67 S.Ct. 
216, 299 U.S. 304, 81 L.Ed. 255. 

N.Y.—M. Salimoff & Co. v. Standard 
Oil Co., 262 N.Y.S. 693, 237 App. 
Div. 686, affirmed M. Salimoff & Co. 
V. Standard Oil Co. of New York, 
186 N.E. 679, 262 N.T. 220, 89 A. 
L.R. 345—^Wuifsohn v. Russian 
Socialist Fed. Sov. Republic, 195 
N.Y.S. 472, 202 App.Div. 421. 

33 C.J. p 396 notes 79, 80. 

41. Wheaton Int. L. p 29. 

“In our dealings with the out¬ 
side world the United States speaks 
with one voice and acts as one, un¬ 
embarrassed by the complications as 
to domestic issues which are in¬ 
herent in the distribution of political 
power between the national govern¬ 
ment and the individual states.”— 
U. S. V. Pink, N.Y., 62 S.Ct 552, 671, 
315 U.S. 203, 86 L.Ed. 796. 
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“Governmental power over inter¬ 
nal affairs is distributed between the 
national government and the several 
states. Governmental power over ex¬ 
ternal affairs is not distributed, but 
is vested exclusively in the national 
government.”—U. S. v. Belmont, N. 
Y.. 67 S.Ct. 758, 760, 301 U.S. 324, 
81 L.Ed. 1134. 

“Congress has power to make all 
laws which shall be necessary and 
proper to carry into execution the 
powers vested by the constitution in 
the government of the United States, 
(article 1, § 8, cl 18;) and the gov¬ 
ernment of the United States has 
been vested exclusively with the 
power of representing the nation 
in all its intercourse with foreign 
countries. It alone can ‘regulate 
commerce with foreign nations,* 
(article 1, § 8, cl. 8;) make treaties 
and appoint ambassadors and other 
; public ministers and consuls (arti¬ 
cle 2, § 2, cl. 2.) A state is ex¬ 
pressly prohibited from entering into 
any ‘treaty, alliance, or confedera¬ 
tion.* Article 1, § 10, ch 1. Thus 
all official intercourse between a 
state and foreign nations is prevent¬ 
ed, and exclusive authority for that 
purpose given to the United States.” 
—U. S. V. Arjona, N.Y., 7 S.Ct, 628, 
630, 120 U.S. 479. 30 L.Ed. 728. 

“State of Sao Paulo as a Federat¬ 
ed State lacks ‘external sovereign¬ 
ty* which the State Department’s 
letter indicates rests in the Federal 
Government (of Brazil) alone.”— 
Sullivan v. State of Sao Paulo, D.C 
N.Y., 36 F.Supp. 503, 604, affirmed, 
C.C.A., 122 F.2d 356. 

State of Yucatan is a member of 
the federated state of Mexico, and 
in external relations the United 
States of Mexico is alone sovereign. 
—Molina v. Comision Reguladora 
del Mercado de Henequen, 103 A. 397, 
91 N.J.Law 382. 
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sovereignty,except as regards federal territory, 

such as colonies.^3 

Sovereignty has also been classified as real or 
artificial,'4'* the former being accompanied by 
force, and the latter not^® 

§11. - Incidents of Sovereignty in Gen¬ 

eral 

Rights which are essential to the existence of su¬ 
preme political authority, including exclusive Jurisdic¬ 
tion within Its territory and equality with other nations, 
are rights or incidents of sovereignty. 

Whatever rights are essential to the existence of 
supreme political authority are rights of sovereign¬ 
ty.**'^ The incidents of sovereignty are those pow¬ 
ers of which a state or nation cannot divest itself 
without materially impairing its efficient action.** * 
Equality. Equality ^f states is an incident of 


sovereignty, for, if one is in right subject to an¬ 
other, the former is not sovereign.*^ Equality in 
this sense means “equality before the law,” and 
not in strength, resources, and influence ;50 nor 
does it require equal voting power in world af- 
fairs,51 for differences of international value are 

obvious.52 

Exclusive jurisdiction within territorial limits. 
The jurisdiction of the nation within its own ter¬ 
ritory is necessarily exclusive and absolute; it is 
susceptible of no limitation not imposed by itself,5^ 
and, as considered supra § 9, no state can exercise 
jurisdiction as of right within the territorial limits 
of another independent state. So the courts of 
one country will not sit in judgment on the acts of 
the government of another country within its own 
territory,54 and this is true of even a revolutionary 


42. Lansing Notes on Sovereignty, 
Washington, 1921, p 33. 

33 C.J. p 396 note 83. 

“A federated state ... Is an 
independent, central organism hav¬ 
ing its own machinery (rouages) 
which absorbs, in the view of Inter¬ 
national law. all the individual 
states which are associated together. 
The federal power has alone and ex¬ 
clusively the enjoyment and exer¬ 
cise of external sovereignty. The 
independence of each associated 
state in this respect is sunk in the 
sovereignty of the federal state.'*— 
Molina v. Comlsion Reguladora del 
Mercado de Henequen. 103 A. 397, 
400. 91 N.J.Law 382, quoting Bonfils 
Droit International Public S 172. 

43. Lansing Notes on Sovereignty, 
Washington, 1921, pp 35, 86. 

33 C.J. p 396 note 84. 

Congressional power over District of 
Columbia see District of Columbia 
§ 2 . 

44. Lansing Notes on Sovereignty, 
Washington, 1921, p 7 et seq. 

45. Lansing Notes on Sovereignty, 
Wcishington, 1921, pp 7, 86. 

33 CJr. p 396 note 86. 

46. Lansing Notes on Sovereignty, 
Washington, 1921, pp 13, 15, 16. 

33 C.J. p 396 note 87. 

47. Cal.—^Moore v. Smaw, 17 Cal. 
199, 218, 79 Am.D. 123. 

Applicability of statute of limita¬ 
tions to sovereign see the C.J.S. 
title Limitations of Actions § 15. 
also 37 C.J. p 710 note 97 et seq. 
Conscription for military service see 
Army and Navy § 21 b. 

Requisition of private property for 
war see the C.J.S. title War §§ 22, 
23, also 67 C.J. p 373 note 28 et 
seq. 

Right of eminent domain see Emi¬ 
nent Domain § 2. 

“Thus the right to declare war, to 


make treaties of peace, to levy tax¬ 
es, to take private property for pub¬ 
lic uses, termed the right of eminent 
domain, are all rights of sovereignty, 
for they are rights essential to the 
existence of supreme political au¬ 
thority.”—Moore v. Smaw, supra. 

“The powers to declare and wage 
war, to conclude peace, to make trea¬ 
ties, to maintain diplomatic relations 
with other sovereignties, if they had 
never been mentioned in the (Unit¬ 
ed States) Constitution, would have 
vested In the federal government as 
necessary concomitants of national¬ 
ity.”—U. S. V. Curtiss-Wright Ex¬ 
port Corporation. N.Y., 57 S.Ct. 216, 
220, 299 U.S. 304, 81 D.Bd. 255. 

48. Cal,—Bogrs V. Merced Min. Co., 
14 Cal. 279, 309. 

49. U.S.—U. S. V. Curtiss-Wright 
Export Corporation, N.T., 57 S.Ct. 
216, 299 U.S. 304, 81 L.Ed. 255. 

Ariz.—Southern Pac. R. Co. of Mexi¬ 
co V. Gonzalez, 61 P.2d 377, 48 
Ariz. 260, 106 A.L.R. 1012. 

33 C.J. p 397 note 96. 

"TTo principle of general law is 
more universally acknowledged, than 
the perfect equality of nations. Rus¬ 
sia and Geneva have equal rights. 
It results from this equality, that 
no one can rightfully impose a rule 
on another, Bach legislates for It¬ 
self. but its legislation can operate 
on itself alone.” 

U.S.—The Antelope, Ga., 10 Wheat. 

66 , 122, 6 L.Ed. 268. 

Ariz,—Southern Pac. R. Co. of Mex¬ 
ico V. Gonzalez, 61 P.2d 377, 382, 
48 Ariz. 260, 106 A.L.R. 1012. 

The xmited Nations is based on the 
principle of the sovereign equality 
of all its members,—Charter of Unit¬ 
ed Nations c 1 art 2 par 1. 

50. Lawrence Int. L, p 241. 

33 C.J. p 397 note 97. 

“In actual practice, inequalities 
exist in the amount of influence 
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exercised by different states.”—^Wil¬ 
son Int. L (Hornbook) § 27. 

51. Vol. 1 Am. Journ. Int. L. p 530. 
33 C.J. p 397 note 98. 

52. Vol. 2 Lorimer Inst. Law of Na¬ 
tions p 260, Vol, 1 Lorimer Inst. 
Law of Nations pp 170, 182, 187. 

53. U.S.—Cunard S. S. Co. v. Mellon, 
N.Y., 43 S.Ct. 504, 262 U.S. 100, 67 
L.Ed. 894, 27 A.L.R. 1306—Branch 
V. Federal Trade Commission, C.C. 
A.I11., 141 F.2d 31—The Vinces, 
D.C.S.C., 20 F.2d 164, affirmed Gil- 
1am V. U. S., 27 P.2d 296, certiorari 
denied 49 S.Ct. 32, 278 U.S, 636, 
73 L.Bd. 552—Dick v. U. S. Lines 
Co., D.C.N.Y., 38 F.Supp. 685. 

N.Y.—^Lament v. Travelers Ins. Co., 
24 N.B.2d 81, 281 N.Y. 362, reargu¬ 
ment denied 26 N.B.2d 808, 282 N. 
Y. 676, motion denied 29 N.E.2d 
939, 284 N.Y. 633—Holzer v. 

Deutsche Reichsbahn-Gesellschaft, 
14 N.B.2d 798, 277 N.Y. 474—M. 
SalimofC & Co. v. Standard Oil 
Co. of New York, 186 N.E. 679, 
262 N.Y. 220, 89 A.L.R. 346—People 
ex rel. Grand Trunk R. Co, v. Gil¬ 
christ, 161 N.E. 432. 248 N.Y. 97— 
Weiss V. Lustig, 58 N.Y.S.2d 547. 
Tex.—Benavidez v. State, 154 S.W. 
2d 260, 143 Tex.Cr. 481, certiorari 
denied Benavides v. State of Texas, 
62 S.Ct 794, 315 U.S. 811, 86 L.Ed. 
1210. 

33 C.J. p 397 note 88. 

Clttzen of United States cannot, in 
absence of treaty, either by use, 
prescription, or otherwise, gain any 
rights under which he can compel 
Republic of Mexico to release any 
of waters Impounded by dam in such 
republic which without such dam 
would flow into United States.—^Allen 
V. California Water & TeL Co., Cat 
App., 157 P.2d 663. 

54. U.S.—U. S, V. Pink, N.Y., 62 
S.Ct. 552, 815 U.S. 203, 86 L.Ed. 
796—U. S. V. Belmont N;Y., 67 
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government if subsequently recognized,5® or of a 
government de facto.56 The courts of one country 
will not examine the acts of a foreign sovereign 
within its own borders in order to determine wheth¬ 


er or not those acts were legal under the municipal 
law of the foreign state.^^ Thus the acts of a 
foreign sovereign in expropriating property within 
its own territory are not reviewable by the courts 


S.Ct, 758. 301 U.S. 324, 81 L.Ed. 
1134—Shapleigh v. Mier, Tex., 57 
S.Ct. 261, 299 U.S. 468, 81 L.Ed. 
355, 113 A.Li.R. 253—U. S. ex rel. 
Schwarzkopf v. Uhl, C.C.A.N.Y., 
137 F.2d 898—Union Shipping & 
Trading Co. v. U. S., C.C.A.N.Y., 
127 F.2d 771—The Navemar, C.C. 
A.2Sr.Y., 102 F.2d 444, opinion sup¬ 
plemented on other grounds 103 P. 
2d 783—The Navemar, C.C.A.N.Y., 
90 F.2d 673, reversed on other 
grounds The Navemar, 58 S.Ct. 
432, 303 U.S. 68, 82 L.,Ed. 667— 
Heine v. New York Life Ins. Co., 

C.C.A.Or., 50 P.2d 382, followed in, 
C.C.A., Herrmann v. New York 
Life Ins. Co., 50 F.2d 387—Stein- 
gut V. Guaranty Trust Co. of N. Y., 
I>.C.N.Y., 58 P.Supp. 623—The Jan- 
ko (The Norektank), D.C,N.Y., 54 
F.Supp. 241—The Manuel Arnus. D. 
C.Tex., 51 P.Supp. 577, affirmed, 
C.C.A., 141 F.2d 685. certiorari de¬ 
nied Compania Transatlantic v. 
The Manuel Arnus, 65 S.Ct. 63, 323 

U. S. 728, 89 L.Ed. 584—Eastern 
States Petroleum Co. v. Asiatic 
Petroleum Corporation, D.C.N.Y., 
28 F.Supp. 279. 

Ariz.—^Wells Fargo & Co., Express, 

S. A.. V. Tribolet, 60 P.2d 878, 46 

Ariz. 311. ' 

K.Y.—^Lament v. Travelers Ins. Co., 
24 N.E.2d 81, 281 N.Y. 162, reargu¬ 
ment denied 26 N.E.2d 808, 282 N. 

T. 676, motion denied 29 N.B.2d 
939, 284 N.Y. 633—Moscow Fire 
Ins. Co. V. Bank of New York & 
Trust Co., 20 N.E.2d 768, 280 N.Y. 
286, reargument denied 21 N.E.2d 
890, 280 N.Y. 848, affirmed U. S. 

V. Moscow Fire Ins. Co., 60 S.Ct. 
725, 309 U.S. 624, 84 L.Ed. 986, 
rehearing denied 60 S.Ct 706, 309 

U. S. 697, 84 L.Ed. 1036, motion 
denied 66 N.E.2d 745, 293 N.Y. 749 
—^Holzer v. Deutsche Reichshahn- 
Gesellschaft, 14 N.E.2d 798, 277 N. 
Y. 474—M. Salimoff & Co. v. Stand¬ 
ard Oil Co. of New York, 186 N.B. 
679, 262 N.Y. 220, 89 A.L.R. 345— 
Wulfsohn V. Russian Socialist Fed¬ 
erated Soviet Republic, 138 N.B. 
24, 234 N.Y. 372, reargument de¬ 
nied 139 N.E. 742, 235 N.Y. 679, 
and error dismissed 45 S.Ct. 89, 266 

U. S. 580, 69 L.Bd. 451—McC^thy 

V. Reichsbank, 20 N.Y.S.2d 460, 259 

App.Div. 1016, appeal granted 22 
N,Y.S.2d 928, 259 App.Div. 809. 

certified question answered 31 N. 
E.2d 508, 284 N.Y. 739, affirmed 31 
N.B.2d 608, 284 N.Y. 739—Holzer 
V. Deutsche Relchsbalm Gresell- 
schaft, 290 N.Y.S, 181, 169 Mlsc. 
830—Stark v. Howe Sound Co., 266 
N.Y.S. 368, 148 Mlsc. 686, affirmed 
269 N.Y.S. 936, 241 App.Div. 637. 

48 O. J.S.—2 


amended on other grounds 271 N. 
Y.S. 1097, 242 App.Div. 668— 

Weiss V. Lustlg, 58 N.Y.S.2d 547— 
Fields V. Predionica i Tkanica A. 

D., 35 N.Y.S.2d 408, reversed on 
other grounds 37 N.Y.S.2d 874. 265 
App.Div. 132, reargument denied 
39 N.Y.S.2d 1000, 265 App.Div. 1000, 
appeal denied 39 N.T.S.2d 1001, 265 
App.Div. 1000, motion granted 49 
N.R2d 1007, 290 N.Y. 740. 

Pa.—David v. Veltscher Magnesit- 
werke Actien Gesellschaft, 35 A. 
2d 346. 348 Pa. 335. 

Tex.—Cia. Minera Ygnacio Rodri¬ 
guez Ramos, S. A., v. Bartlesville 
Zinc Co.. 275 S.W. 388, 115 Tex. 21, 
41 A.L.R. 737. 

33 C.J. p 397 note 91. 

Immunity from suit see infra § 18 b. 

What constitutes acts of foreign 
govenunent 

(1) “Governmental act'" means no 
more than a step physically taken 
by persons capable of exercising the 
sovereign authority of the foreign 
nation.—Banco de Espana v. Federal 
Reserve Bank of New York, C.C.A. 
N.Y., 114 F.2d 438. 

(2) Prima fade the act of presi¬ 
dent of Mexico in expropriating oil 
properties 'in Mexico was the act of 
the Republic of Mexico.—Eastern 
States Petroleum Co. v. Asiatic Pe¬ 
troleum Corporation, D.C.N.Y., 28 P. 
Supp. 279. 

National of foreign sovereign must 
seek relief in courts of its own coun¬ 
try.—Banco de Espana v. Federal 
Reserve Bank of New York, D.C. 
N.Y,, 28 F.Supp. 958, affirmed, C.C.A., 
114 F.2d 438. 

Acts done outside domain 

(1) The rule of the text is inap¬ 
plicable where the acts were done 
outside the territory of the foreign 
sovereign. 

U.S.—The Navemar, D.C.N.T.. 18 F. 
Supp. 153. 

N.Y.—^Moscow Fire Ins. Co. of Mos¬ 
cow, Russia, V. Bank of New York 
& Trust Co., 294 N.Y.S. 648, 161 
Misc. 903, affirmed 1 N.Y.S.2d 640, 
253 App.Div. 710 and 1 N.Y.S.2d 
641, 253 App.Div. 710, appeal dis¬ 
missed Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 
16 N.E.2d 854, 278 N.Y. 709, af¬ 
firmed Moscow Fire Ins. Co. of 
Moscow, Russia v. Bank of New 
York & Trust Co., 3 N.Y.S.2d 653, 
263 App.Div. 644, affirmed Moscow 
Fire Ins. Co. v. Bank of New York 
& Trust Co., 26 N.E.2d 768, 280 N. 
Y. 286, reargument denied 21 N.E. 
2d 890, 280 N.Y. 848, motion denied 
24 N.R2d 487, 281 N.Y. 818, af- 
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firmed U. S. v. Moscow Fire Ins 
Co., 60 S.Ct 725, 309 U.S. 624, 84 
L.Ed. 986, rehearing denied 60 S. 
Ct 706, 309 U.S. 697, 84 L.Ed. 1036, 
motion denied 56 N.B.2d 745, 293 
N.Y. 749. 

(2> Treaty between Spain and 
United States does not warrant 
seizure of Spanish vessel on behalf 
of Spanish Government within Unit¬ 
ed States under treaty with Spain 
July 3, 1902, 33 U.S.St. at L. p 2105. 
—^The Navemar, supra. 

Statement as proof of acts done 

(1) It seems that a statement that 
certain acts had taken place in a 
foreign country, made to federal 
court officially on behalf of a friend¬ 
ly foreign government by its ac¬ 
credited representative, should be ac¬ 
cepted as proof of that fact, espe¬ 
cially when there has been prompt 
acceptance of money payments made 
by federal government on the basis 
of like representation.—Banco de 
Espana v. Federal Reserve Bank of 
New York, C.C.A.N.Y., 114 F.2d 438. 

(2) Where the question is whether 
statute set forth by Yugoslav min^ 
fster is in conformity with fundamen¬ 
tal law of Yugoslavia or whether 
minister was presenting a true copy 
of the statute, statement of the min¬ 
ister Is binding on the court.—Fields 
V. Predionica i Tkanica A, D., 35 N. 
Y.S.2d 408, reversed on other grounds 
37 N.Y,S.2d 874, 265 App.Div. 132, 
reargument denied 39 N.Y.S.2d 1000, 
265 App.Div. 1000, appeal denied 39 
N.Y.S.2d 1001, 265 App.Div. lOOO, mo¬ 
tion granted 49 N.E.2d 1007, 290 N. 
Y. 740. 

55. Tex.—Terrazas v. Donohue, Civ. 
App., 227 S.W. 206. affirmed 275 S. 

W. 398, 115 Tex. 146. 

33 C.J. p 397 note 92. 

5A Eng.—^Akslonairnoye Obschest- 
I VO, etc. V. Sagor, [1921] 3 K.B. 532. 

I N.Y.—^Wulfsohn v. Russian Socialist 
1 Federated Soviet Republic, 138 N. 

E. 24, 234 N.Y. 372. 

57. U.S.—Banco de Espana v. Fed¬ 
eral Reserve Bank of New York, 
aC.A.N.Y., 114 P.2d 438. 

“It should make no difference 
whether the foreign act is, under 
local law, partially or wholly, tech¬ 
nically or fundamentally, illegal. 
... So long as the act is the 
act of the foreign sovereign, it mat¬ 
ters not how grossly the sovereign 
h€Ls transgressed its own laws.*’— 
Banco de Espana v. Federal Reserve 
Bank of New York, aCJLN.Y., 114 

F.2d 438, 444. 
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of another sovereign,even though the act or 
agent or the property later comes within the ju¬ 
risdiction of such courts.5^ The seizure of property 
on the high seas by a sovereign power has the 
same effect as though it had been accomplished 
within the territorial limits of the sovereign.^O 

Jurisdiction of persons beyond territorial limits. 
Stemming from the older notion of personal sov¬ 
ereignty is the doctrine that a citizen is subject 
to the commands of his sovereign although he is 
outside the territorial limits of the sovereign pow¬ 
er. ^ 2 A sovereignty has power to make laws regu¬ 
lating the conduct of its subjects -while beyond the 
limits of its territorial jurisdiction, and, while such 
laws have no extraterritorial effect and hence can¬ 
not be enforced while the subject remains abroad, 
they may be enforced on his return to its jurisdic- 
tion.^2 xhe question whether a law applies to citi¬ 
zens in other countries is a question of construc¬ 
tion rather than of sovereign power.^4 A sover¬ 
eign possesses the power inherent in sovereignty to 
require the return of a citizen, resident elsewhere, 
whenever the public interest requires it, and to pen¬ 
alize him in case of refusal.®5 

In addition, it has been held that a state may im¬ 


pose liabilities, even on persons not within its al¬ 
legiance, for conduct outside its borders that has 
consequences within its borders which the state rep¬ 
rehends, and these liabilities other states will or¬ 
dinarily recognize,^® 

§ 12. - Inviolability of Domain in Gener¬ 

al 

The domain of a state 8s theoretically invioiate, ai- 
thDugh it may be subject to a servitude in favor of an¬ 
other state. 

A state’s domain is theoretically inviolable,®'^ 
and, as considered in Aliens § 33 a, a sovereign 
nation has the power, as inherent in sovereignty 
and essential to self preservation, to exclude aliens 
from its domain. 

Servitudes. Restrictions on the free exercise of 
the jurisdiction of a state in the way of obligation 
to allow a foreign state to do a thing, or in the 
way of obligation to a foreign state to refrain 
from doing something, are considered as servi¬ 
tudes.®® The subject is considered at length in 
33 Corpus Juris pages 402-404 notes 28-59, to which 
reference is made. 

Foreign Agents Registration Act. The Foreign 


53. U.S.—Shapleigh v. Mier, Tex,. 

57 S.Ct 261. 299 U.S. 468. 81 L.Ed. 
355, 118 A.L.R. 253. 

N’.Y.—McCarthy v. Reichsbank, 20 
N.Y.S.2d 450, 259 App.Div. 1016, 
affirmed 31 N.E,2d 508, 284 N.Y. 
739—Stark v. Howe Sound Co., 5 
N.Y.S.2d 551. 254 App.Div. 919, re¬ 
argument denied 7 N.Y.S.2d 99, 255 
App.Div. 737, affirmed 20 N.E.2d 
1007, 280 N.Y. 622, reargument de¬ 
nied 21 N.E2d 885, 280 N.Y. 837, 
certiorari denied 60 S.Ct. 122, 308 
U.S. 593. 84 L.Ed. 496—Stark v. 
Howe Sound Co., 266 N.Y.S, 368, 
148 Misc. 686. affirmed 269 N.Y.S. 
936. 241 App.Div. 637, amended on 
other grounds 271 N.Y.S. 1097, 243 
App.Div. 668. 

Tex,—Terrazas v, Donohue, 275 S.W, 
396, 115 Tex. 46. 

33 C.J. p 397 note 91. 

59. U.S.—Eastern States Petroleum 
Co. V. Asiatic Petroleum Corpora¬ 
tion. D.C.N.Y., 28 F.Supp. 279. 

ea U.S.—The Navemar, C.CJ^^N.Y., 
102 F.2d 444, opinion supplemented 
on other grounds 103 P,2d 783— 
Dinea Sud-Americana v. 7,295.40 
Tons of Linseed, D.C.N.Y., 29 P. 
Supp. 210, affirmed. C.C.A., 108 P. 
2d 765, certiorari denied 60 S.Ct. 
616, 309 U.S. 672. 84 L.Ed. 1018. 

N.Y.—Fields v. Predlonica i Tkanica 
A. D., 37 N.Y.S.2d 874, 266 App.Div. 
132, reargument denied 39 N.Y.S.2d 
1000, 265 App.Div. 1000, appeal de¬ 
nied 39 N.Y.S.2d 1001, 266 App.Div. 


1000, motion granted 49 N.E.2d 
1007, 290 N.Y. 740. 

61. U.S.—^American Banana Co. v. 
United Fruit Co., N.Y., 29 S.Ct. 511, 
213 U.S. 347, 53 L.Ed. 826, 16 Ann. 
Cas. 1047. 

62. U.S.—Blackmer v. U. S.. App. 

D.C., 52 S.Ct 252. 284 U.S. 421, 76 
L.Ed. 375—Branch v. Federal Trade 
Commission, C.C.A.I11., 141 P.2d 

31—The Underwriter, C.C.A.Conn., 
13 F.2d 433, affirmed Maul v, U. 
S., 47 S.Ct. 735. 274 U.S. 601, 71 L. 
Ed. 1171. 

Authority of sovereign to punish for 
criminal acts committed abroad 
see Criminal Daw §§ 115, 133, 138. 
“The law of Nations does not pre¬ 
vent a State from exercising juris¬ 
diction over its subjects travelling 
or residing abroad, since they re¬ 
main under its personal supremacy.*' 
—Blackmer v. U. S., App.D.C., 62 S. 
Ct. 252, 254, 284 U.S. 421, 76 L.Ed. 
375. 

To same effBct In re Letters Roga¬ 
tory from Examining Magistrate of 
Tribunal of Versailles, France, D.C, 
Md., 26 F.Supp. 862. 

OTus soli, jus sanguinis 
The law of the place of one's birth 
as contrasted with jus sanguinis,* 
which is the law* of the place of one's 
descent or parentage, the basis of 
nationality.—Black L. D. 

63. U.S.—Cook V. fait, Md., 44 S.Ct. 
444, 266 U.S. 47, 68 L.Ed. 895— 
U. S. V. Bowman, N.Y., 43 S.Ct. 39, 
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260 U.S. 94, 67 L.Ed. 149—U. S. v. 
Archer, D.C.Cal., 51 F.Supp. 708. 
Ill.—Roth V. Roth, 104 Ill. 36, 44 
Am.R. 81. 

N.Y.—Eckert v. Elmhurst Contract¬ 
ing Co., 56 N.Y.S.2d 98, 185 Misc. 
108, affirmed 61 N.Y.S.2d 730, 186 
Misc. 100. 

Jurisdiction in x^^rsonam 
Jurisdiction over absent citizen is 
a jurisdiction in personam, since he 
is personally bound to take notice 
of the laws that are applicable to 
him and to obey them.—Blackmer v. 
U. S., App.D.C., 62 S.Ct. 252, 284 U. 
S. 421. 76 L.Ed. 375. 

64b U.S.—Blackmer v. U. S., supra 
65. U.S.—Blackmer v. U. S., supra 
68. U.S.—U. S. V. Aluminum Co. of 
America, C.C.A.N.Y., 148 P.2d 416. 

67. Vol. 1 Phlllimore Int. L., Phila¬ 
delphia 1854. p 166. 

33 C.J. p 400 note 17. 

Domain generally see supra §§ 6-8. 

“It is a fundamental idea of sover¬ 
eignty that a nation may say who 
shall cross its borders and when and 
in what manner."—U. S. v. Batre, 
C.C.A.Ariz., 69 P.2d 673, 675. 

“Every government completely 
sovereign in character must possess 
power to prevent from entering its 
confines those whom it detemines to 
be undesirable."—Smith v. New Eng¬ 
land Aircraft Co., 170 N.E. 385, 389, 
270 Mass. 611, 69 A.L.R. 300. 

68 . Wilson Int. L. (Hornbook) $56. 
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Agents Registration Act, sometimes referred to as 
the McCormack Act, 22 U.S.C.A. § 611 et seq, 
which requires certain agents of foreign principals 
to register with the attorney general, formerly with 
the state department, was enacted by the congress 
of the United States on June 8, 1938, and has been 
amended several times.^^ The general purpose of 
the act is to identify agents of foreign principals 
who might engage in subversive acts or in spread¬ 
ing foreign propaganda, and to require them to 
make a public record of the nature of their employ¬ 


ment"^® The act authorizes the attorney general 
at any time to make, prescribe, amend, and rescind 
such rules, regulations, and forms as he may deem 
necessary to carry out the provisions of the act.7^ 

Foreign agents described in the act must dis¬ 
close such information as is required. *^2 Penal 
sanctions attach for willful failure to file a state¬ 
ment when required, or if the registrant willfully 
omits to state any material fact required to be stat¬ 
ed Unless the statute demands the disclosure of 


69. legislation resulted fsom. rec- 
ommexLdatlon of McCormack commit¬ 
tee in 1935.—^Viereck v. U. S., App 
D.C., 63 S.Ct. 661, 318 U.S. 236, 87 
L.Ed. 734. 

“Domestic orgaaiization” 

(1) Where there is concert of ac¬ 
tion among individuals for further¬ 
ing interest of a foreigm government, 
they constitute a “domestic organi¬ 
zation" within meaning of act, not¬ 
withstanding they are organized by 
an agent of such government sent 
here to establish such organization. 
—U. S. V. Kelly. B.C.D.C., 51 P.Supp. 
362. 

(2) Spanish Library of Informa¬ 
tion with which defendant was con¬ 
nected was a “domestic organization*’ 
subsidized by a foreign government, 
within meaning of act, even though 
organization was brought about 
through medium of one Individual. 
—U. S. V. Kelly, supra. 

Agency in fact 

The requirement for registration 
under the act is not limited to agen¬ 
cies created by an express contract, 
but true test is whether agency in 
fact exists.—XJ. S. v. German-Ameri¬ 
can Vocational League, C.C.A.N,J., 
153 F.2d 860, certiorari denied Ger¬ 
man-American Vocational League v. 

U. S., 66 S.Ct. 976, D. A. B. Recrea¬ 
tional Resort v. U. S., 66 S.Ct. 976, 
Bremer v. U. S., 66 S.Ct. 977, Koehn 

V. U. S., 66 S.Ct. 977, Schroeder v. 
U. S., 66 S.Ct. 977, Bertram v. U. S., 
66 S.Ct. 977, Gibbe v. U. S., 66 S.Ct. 
977, Lieblein v. U. S., 66 S.Ct. 978 
and Schmidt v. U. S., 66 S.Ct 978. 

70. U.S.—Viereck v. U. S., App.D.C., 
63 S.Ct 561, 318 XJ.S. 236, 87 L.Ed. 
734—Viereck v. U. S., 139 P.2d 847, 
78 U.S.App.D.C. 279, certiorari de¬ 
nied 64 S.Ct. 787, 322 U.S. 794, 88 
L.Ed. 1083. 

Disclosure of authorship 
Act was designed to bring about 
disclosure of authorship and source 
of that appearing in publications and 
other media of dissemination at in¬ 
stance of foreign governments or 
foreign factions or parties, as well 
as to prevent writings of a character 
seeking to establish a foreign sys¬ 
tem of government in the United 
States, or to secure group action of 


a nature foreign to United States 
mstitutions of government.—^U. S. 
V. Kelly, D.C.D.C.. 51 F.Supp. 362. 
Political inforznatiosL 

Act did not intend to deprive citi¬ 
zens of United States of political In¬ 
formation, even if such information 
should be propaganda of foreign gov¬ 
ernment or foreign principal, but 
congress did intend to bring activi¬ 
ties of persons engaged in dissemi¬ 
nating foreign political propaganda 
out into the open and to make known 
the identity of any person engaged 
in such activities, the source of the 
propaganda and who is bearing the 
expense of its dissemination in the 
United States.—U. S. v. Auhagen, 
D.C.D.C.. 39 F.Supp. 500. 

71. Perm of registration provided 
has the effect of a rule or regula¬ 
tion.—Viereck V. U. S., 130 F.2d 945, 
76 U.S.App.D.C. 262, certiorari grant¬ 
ed in part 63 S.Ct. 202, 317 U.S. 618, 
87 L.Ed. 501, reversed on other 
grounds 63 S.Ct. 561, 318 U.S. 236, 
87 L.Ed. 734. 

Words “carry out” mean to make 
workable.—Viereck v. U. S., 130 F.2d 
945, 76 U.S.App.D.C. 262, certiorari 
granted in part 63 S.Ct. 202, 317 U. 
S. 618, 87 L.Bd. 501, reversed 63 S. 
Ct. 561, 318 U.S. 236, 87 L.Ed. 734. 

72. D.C.—Viereck v. U. S., 139 P.2d | 
847. 78 U.S.APP.D.C. 279, certio¬ 
rari denied 64 S.Ct. 787, 322 U.S. 
794, 88 L.Ed. 1083—Viereck v. U. 
S., 130 F.2d 945, 76 U.S.App.D.C. 
262, certiorari grranted in part 63 
S.Ct. 202, 317 U.S. 618, 87 L.Ed. 
501, reversed on other gn:ounds 63 
S.Ct. 561, 318 U.S. 236, 87 L.Ed. 
734. 

Before amendment in 1942, act re¬ 
quired, and authorized the secretary 
of state to require by regulations, a 
statement of only those activities of 
registrants which were carried out 
in behalf of foreign principals.— 
Viereck v. U. S.. App.D.C., 63 S.Ct. 
661, 318 U.S. 236, 87 L.Ed. 734. 

73. U.S.—Viereck v. U. S., App.D.C., 
63 S.Ct. 661, 318 U.S. 236, 87 L. 
Ed. 734. 

Admissibility and weight and suf- 
ficiency of evidence 
(1) Introduction of book written 
by defendant and relating a story of 
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propaganda in the 1914-1918 war 
and the retention of the book as evi¬ 
dence was not error.—Viereck v. U. 
S., 130 P.2d 945, 76 U.S.App.D.C. 262, 
certiorari granted in part 63 S.Ct. 
202, 317 U.S. 618, 87 L.Ed. 501, re¬ 
versed on other grounds 63 S.Ct. 561, 
318 U.S. 236. 87 L.Ed. 734. 

(2) Evidence that in 1933 and 
1934 defendant acted as a paid con¬ 
sultant of the German consul in 
New York for the purpose of in¬ 
fluencing American public opinion in 
favor of the Hitler regime was ad¬ 
missible, as relevant on the issue 
of whether alleged omissions to dis¬ 
close certain activities were willful, 
and as tending to show that defend¬ 
ant was acting for the same foreign 
principal at the times charged in 
the indictment.—^Viereck v. U. S., 
139 P.2d 847, 78 U.S.App.D.C. 279, 
certiorari denied 64 S.Ct. 787, 322 
U.S. 794, 88 L.Ed. 1083. 

(3) The time interval between the 
acts proved and the acts charged 
affects the weight rather than ad¬ 
missibility of the evidence, and the 
question of admissibility, as of 
evidence that several years previ¬ 
ously defendant had acted for the 
same foreign principal, must rest 
largely in the trial judge’s discre¬ 
tion.—^Viereck v. U. S.. 139 P.2d 847, 
78 U.S.App.D.C. 279, certiorari denied 
64 S.Ct. 787, 322 U.S. 794, 88 L.Ed. 
1083. 

(4) Admitting testimony that a 
weekly report admittedly prepared 
by defendant was physically similar 
to documents in the office of the 
German consul general was not er¬ 
ror, especially in view of a caution¬ 
ary instruction.—Viereck v. U. S., 
139 F.2d 847, 78 U.S.App.D.C. 279, 
certiorari denied 64 S.Ct. 787, 322 
U.S. 794, 88 L.Ed. 1083. 

(5) In prosecution for violation of 
act by failing to disclose a part of 
registrant’s business and activities, 
proof that some five hundred out of 
five hundred and sixty registrants 
answered question regarding nature 
of business like defendant did was 
not admissible for purpose of show¬ 
ing that defendant’s statement was 
consistent with the department of 
state’s interpretation of the act and 
regulations promulgated thereunder 
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information which the agent failed to give, he can¬ 
not be subjected to the statutory penalties.^* 

§ 13. -Entrance of Troops 

The entrance of alien troops upon its territory may 
be prevented or granted by a sovereign state. 

A sovereign state may prevent the entrance of 
alien troops upon its territory, even though their 
purpose is merely transit,'^^ or it ma 3 ' grant the 
right of passage.*^® 

§ 14. -Intervention 

Intervention by one state Into the affairs of another 
state has been justified on various grounds. 

The doctrine of territorial inviolability is applied 
subject to important exceptions, one of which is 
the practice of intervention.'^^ Intervention has 
been justified on various grounds,*^® as, for example, 


to protect nationals,^® to preserve the international 
equilibrium,^® and sometimes on the broad ground 
of humanity.®! 

Collective intervention by "a group of states act¬ 
ing in concert” has been favored by some text writ¬ 
ers as preferable to intervention by a single state 
and as less likely to result in territorial aggrandize- 

ment.®2 

§15. Change of Sovereignty and Effect 
Thereof 

A state which Is formed out of, or which absorbs, 
another state jSucceeds to the international rights and 
obligations of the other state. 

A State which is formed out of, or which ab¬ 
sorbs, another, succeeds to the latter’s international 
rights and obligations.®® Property of the old state 
passes to the new one,®^ and the former’s debts are 
generally assumed by the latter.®® In the absence 


or to prove lack of willfulness of de¬ 
fendant.—Viereck v. U. S., 130 F.2<3 
045, 76 U.S.App.D.C, 262, certiorari 
granted in part 63 S,Ct 202, 317 
TJ.S. 618, 87 L.E(L 601, reversed 

63 S.Ct. 561, 818 U.S. 236, 87 L..Ed. 
734. 

(6) Evidence authoirized jurj' find¬ 
ing that defendant acted as agent 
of a domestic organization subsi¬ 
dized by a foreign government.— 

S, V. Kelly. D.C.D.a, 51 F.Supp, 362. 

74. TJ.S.—^Viereck v. U. S., App.D.C., 
63 S.Ct. 561, 318 U.S. 236, 87 L.Ed. 
734, 

75. Wilson Int.L.. (Hornbook) $ 34. 
33 C.J. p 400 note 20. 

76. U.S.—Tucker v. Alexandroff, 
Pa., 22 S.Ct 195, 183 U.S. 424, 46 
X..Ed. 264. 

33 C.J. p 400 note 21. 

77. VoL 1 OppenheUn 3cl Ed, 

1920, p 222. 

33 C.J. p 401 note 22. 

78. Wilson Int.L. (Hornbook) S 25, 
33 C.J. p 401 note 23. 

“In general, it may be said that 
in actual practice intervention be¬ 
comes a matter of policy. Nonin¬ 
tervention is the duty resting upon 
states as regards one another's af¬ 
fairs. Elach state must judge for 
itself of the propriety of Interven¬ 
tion, or of an agreement to inter¬ 
vene under given conditions, and 
must then abide the consequences. 
In practice it has never been dif¬ 
ficult to find an ostensible reason 
for intervention In the affairs of a 
foreign state, when the wish was 
present."—Wilson IntL. (Hornbook) 

§ 25. 

79. Hodges Doctrine of Interven¬ 
tion, Princeton, 1915, p 58 et seq— 
2 Oppenheim Intlc 3d Ed. 1920, 
p 495. 

33 C.J. p 401 note 24. j 


80. Wilson Int.Ii. (Hornbook) { 26. 
33 C.J. p 401 note 25. 

81. U.S.—Galban v. U. S., 40 Ct.Cl. 
495, affirmed 28 S.Ct 254. 207 U.S. 
679, 52 L.Ed. 349. 

32 C.J. p 401 note 26. 

82. Vol. 2 Oppenheim Int.!*., Sd 
Ed. 1920, p. 229. 

33 C.J. p 401 note 27. 

“Intervention by a body of states 

was usually professedly for the 
highest well-being of all parties con¬ 
cerned, particularly of the state 
subject to the action. The final re¬ 
sults often gave evidence that each 
state expected its own policy would 
in some way be advanced, frequent¬ 
ly at the expense of the state sub¬ 
ject to the intervention.”—^Wilson 
Int.L. (Hornbook) § 25. 

83. VoL 1 Oppenheim Int.L., 3d Ed. 
1920, § 82—1 Moore Int.L.Dig. S 
97—5 Moore Int.L.Dig. § 773. 

Effect of cession of territory see. 
supra § 8 b (2). 

British, government succeeded ex¬ 
isting de jure government in Ireland, 
and not revolutionary organization 
in rebellion.—^Irish Free State v. 
Guaranty Safe Deposit Co., 222 N. 
Y.S. 182, 129 Mlsc. 651. 

84. U.S.—U. S. V, Huckabee, Ala., 
16 Wall. 414, 21 L.Ed. 457—U. S. 
V. Tract of Land, C.C.Ga., 28 F. 
Cas.No.l6,535, 1 Woods 475. 

33 C.J. p 415 note 45. 

“I apprehend it to be clear public 
universal law that any government 
which de facto succeeds to any oth¬ 
er government, whether by revolu¬ 
tion or restoration, conquest or re- 
conquest, succeeds to all the public 
property, to everything in the na¬ 
ture of public property, and to all 
rights in respect to the public prop¬ 
erty of the displaced power, what¬ 
ever may be the nature or origin of I 
the title of such displaced power. J 
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Any such public money in any treas¬ 
ury, any such public property found 
in any warehouse, forts, or arsenals, 
would, on the success of the new 
or restored power, vest ipso facto 
in such power; and it would have 
the light to call to account any 
fiscal or other agent, or any debtor 
or accountant to or of the persons 
who had exercised and had ceased 
to exercise the authority of a gov¬ 
ernment, the agent, debtor, or ac¬ 
countant having been the agent, 
debtor, or accountant of such per¬ 
sons in their character or pretended 
character of a government But 
this right is the right of succes¬ 
sion, is the right of representation, 
is a right not paramount, but de¬ 
rived, I will not say under, but 
through, the suppressed and dis¬ 
placed authority, and can only be 
enforced in the same way, and to 
the same extent, and subject to the 
same correlative obligations and 
rights as if that authority had not 
been suppressed and displaced and 
was itself seeking to enforce It.”— 
U. S. V. McRae, L.R. 8 Eq. 69, quot¬ 
ed in Voevodine v. Government of 
Commander-In-Chief of Armed Forc¬ 
es in South of Russia, 249 N.Y.S. 
644, 649, 232 App.Div. 204, affirmed 
178 N.E. 793, 257 N.Y. 557. 

Debt fine the former government 
may be collected by the conqueror 
in an action of assumpsit.—^U. S. v. 
Smith, C.C.Va., 27 P.Cas.No.16,335, 
1 Hughes 347. 

Irish Free State could not claim 
funds collected by revolutionary or¬ 
ganization for establishment of in¬ 
dependent republic.—^Irish Free 
State V. Guaranty Safe Deposit Co., 
222 N.Y.S. 182, 129 Misc. 661. 

85. Vol. 1 Oppenheim Int.L., 3d ed, 

1920, § 82—1 Moore Int.LuDig. p 

97. 



48 C.J.S. 


INTERNATIONAL LAW 


§ 17 


of an express understanding, however, a conqueror 
assumes no obligations of the conquered state.^® 
The private rights and relations of the people re¬ 
main undisturbed.®'^ A foreign private creditor 
must, of course, press his claim through his own 
government,®® 

The rights and liabilities of a state are not af¬ 
fected by a change in the form or the personnel 
of its government.®® 

§16. Relations between States in General 

A party to International law must maintain rela¬ 
tions with other states. 

A party to international law must maintain rela¬ 
tions with other states.®® The various members of 
the family of nations conduct diplomatic intercourse 
with each other, as discussed in Ambassadors and 


Consuls § 1 et seq, wage war, as is discussed in the 
C.J.S. title War § 1 et seq, also 67 C.J. p 336 note 
2 et seq, and, as discussed in the C.J.S. title Treaties 
§ 1 et seq, also 63 C.J. p 826 note 1 et seq, enter 
into treaties or conventions. 

International conferences and congresses have 
afforded clearing houses for international transac¬ 
tions, much more expeditious and efficient than dip¬ 
lomatic channels ever could provide.®^ 

§ 17. - World Organizations 

In modern times two organizations, the United Na¬ 
tions and the League of Nations, have been created to 
promote International co-operation and to achieve or 
•maintain international peace and security. 

The Charter of the United Nations was adopted 
June 26, 1945, at the United Nations Conference on 
International Organization in San Francisco;®® and 


86. U.S.—^Alvarez v. U. S., 42 Ct.Cl. 
458, affirmed 30 S.CL 361. 216 U.S. 
167, 54 L..Bd. 432. 

33 C.J. p 415 note 47. 

An office ptirclxasea'ble and held 
In perpetuity may have possessed 
a property right under the laws of 
Spain; but. when the office passed 
to, and became an office of, the Unit¬ 
ed States, the right of property 
therein ceased and disappeared and 
It might be abolished without in¬ 
demnity.—^Alvarez v. U. S., supra. 

87. U.S.—Alvarez v. U. supra. 
N.Y.—Application of People, by 

Beha. 243 N.Y.S. 85, 229 App.Div. 
637. reversed on other grounds 
People by Beha v. Russian Rein¬ 
surance Co. of Petrograd, Russia, 
175 N.E. 114, 255 N.Y. 415, 'motion 
denied In re People, by Beha, 177 
N.B. 180, 256 N.Y. 656. Reversed 
on other grounds 176 N.B. 120, 255 
N.Y. 433, motion denied 178 N.B. 
778, 257 N.Y. 544 and 185 N.B. 762, 
261 N.Y. 616 and motion granted 
185 N.B. 766, 261 N.Y. 624 and 
modified on other grounds 188 N. 
E. 17. 262 N.Y. 453. Modified on 
other grounds 175 N.B. 121, 255 
N.Y. 436. 

Tex.—Miller v. Letzerich, 49 S.W.2d 
404. 121 Tex. 248, 85 A.L.R. 451— 
McMullen v. Hodge, 6 Tex. 34— 
Harris v. O’Connor, Civ.App., 185 
S.W.2d 993, error refused—State v. 
Balli, Civ.App., 173 S.W.2d 622. af¬ 
firmed, Sup., 190 S.W.2d 71—Pra- 
goso V. Cisneros. Civ.App., 154 S. 
W.2d 991, error refused—^nales 
V. Clopton, Clv.App., 146 S.W.2d 
933. 

23 C.J. p 416 note 48. 

SXMUxish land grants 

Titles and rights received by Tex¬ 
as inhabitants under land grants 
from Spanish and Mexican govern¬ 
ments. which were part of realty or’ 
•easements or connected servitudes. 


remained intact.—Miller v. Letzer- 
ich. 49 S.W.2d 404, 121 Tex. 248, 86 
A.L.R. 461. 

Valid jndgment rendered by court 
of competent jurisdiction under 
Mexican government in 1834, was' 
not affected by revolution and 
change of government.—Clements v. 
Texas Co., Tex.Civ.App., 273 B.W. 
993. 

88. Eng.—Cook v. Spriggs, [18991 
A.C. 572—West Rand Cent. Gold 
Min. Co.,- Ltd. v. Rex, [1905] 2 
K.B. 391, 6 B.R.C. 885. 

89. U.S.—Guaranty Trust Co. of 
New York v, U. S., N.Y.. 58 S.Ct. 
785. 304 U.S. 126. 82 L.Ed. 1224, 
mandate conformed to, C.C.A.. U. 
S, V. Guaranty Trust Co. of New 
York, 100 P.2d 369—U. S. v. Cur- 
tiss-Wright Export Corporation, 
N.Y., 57 S.Ct. 216. 299 U.S. 304, 
81 L.Ed, 255—^Land Oberoester- 
reich v. Gude. C.C.A.N.Y., 109 P.2d 
635, certiorari denied 61 S.Ct. 30, 
311 U.S. 670. 85 L.Ed. 431—Lehigh 
Valley R. Co. v. State of Russia, 

C. C.A.N.Y., 21 P.2d 396, certiorari 
denied 48 S.Ct. 169, 275 U.S. 671. 
72 L.Bd. 432—Government of 
France v. Isbrandtsen-Moller Co., 

D. GN.Y., 48 F.Supp. 631. 

33 C.J. p 415 note 50.' 

“Changes in the government or 
the internal polity of a state do not 
as a rule affect its position in in¬ 
ternational law. A monarchy may 
be transformed into a republic, or a 
republic into a monarchy; absolute 
principles may be substituted for 
constitutional, or the reverse; but, 
though the government changes, the 
nation remains, with rights and ob¬ 
ligations unimpaired.”—^Lehigh Val¬ 
ley R. Co. V. State of Russia, O.C. 
A.N.Y., 21 P.2d 396, 401, certiorari 
denied 48 S.CL 169, 276 U.S. 571, 72 
L.Bd. 432, Quoting 1 Moore InLL. 
Dig. p 249. 


‘When a revolt succeeds so far as 
to become a de facto government, 
which displaces a de jure govern¬ 
ment, this change merely affects the 
character of the government, but 
does not Interrupt its perpetual suc¬ 
cession.”—Irish Free State v. Guar¬ 
anty Safe Deposit Co., 222 N.Y.S. 
182, 195, 129 Misc. 551. 

9a Vol. 1 Poulke IntL., Philadel¬ 
phia, 1920, § 131 et S€Q. 

33 C.J. p 414 note 33. 

91. Vol. 2 Oppenheim Int.L., 3d ed, 
1920, §§ 483-485—Hershey InLPub, 
L.. New York, 1912, §§ 79, 292, 294. 

Provisions made by United States 
congress with respect to interna¬ 
tional bureaus, congresses, etc., 
see 22 U.S.C.A, § 261 et-seq. 
Conference 

In international law, a personal 
meeting between the diplomatic 
agents of two or more powers, for 
the purpose of making statements 
and explanations that will obviate 
the delay and difficulty attending the 
more formal conduct of negotiations. 

I —^Black L.D. 

Congress 

(1) An assembly of envoys, com¬ 
missioners, deputies, etc., from dif¬ 
ferent sovereignties who meet to 
concert measures for their common 
good, or to adjust their mutual con¬ 
cerns.—Black L.D.—12 C.J. p 502 
note 69. 

(2) In theory a congress may con¬ 
clude a treaty, while a conference 
is for consultation, and its result, 
ordinarily a protocol, prepares the 
way for a treaty; but this is not 
always true.—Bouvier L.D.—12 C.J. 
p 602 note 70. 

92. Charter of United Nations Is 
set out in 31 Am.Bar Assoc., 
Joum., August, 1945, pp 388-399, 
and World Almanac, 1946, pp 115- 
121 . 

Dumbarton Oaks Proposals- will be 
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on October 24, 1945, the Charter came into being 
when the Union of Soviet Socialist Republics de- j 
posited its instrument of ratification.^^ The pur¬ 
pose of the United Nations generally is to main¬ 
tain international peace and securit}’, to develop 
friendly relations among nations, and to achieve 
international cooperation.^^ There are established 
as the principal organs of the United Nations a 
General Assembly, a Security Council, an Econom¬ 
ic and Social Council, an International Court of 

Justice, and a Secretariat^^ 

League of Nations, The League of Nations came 
into being on January 10, 1920.^® The League vot¬ 


ed itself out of existence on April 18, 1946.97 

§18. — Actions by or against Foreign 
Sovereigns or Nations 

a. Actions by foreign sovereigns 

b. Actions against foreign sovereigns 

a. Actions by Foreign Sovereigns 

A recognized sovereign may sue In the courts of 
another sovereign. 

As a rule a sovereign may sue in the courts of 
another,9S subject to the law of the forum,pro¬ 
vided it has been recognized as a sovereign state.^ 


found in 31 Am.Bar Assoa Journ., 
January, 1945, p 4. 

As to the future of the United Na¬ 
tions sec “The Anatomy of Peace” 
by Emery Reeves, Harper & Broth¬ 
ers, 1945, reviewed in 32 Am.Bar 
Assoc.Joum., January. 1946, p 37; 
'TIope or Despair as to the U.N. 
O.,’* 32 Am.Bar Assoc.Journ., Feb¬ 
ruary, 1946, p 63, article by Reg¬ 
inald Heber Smith. 

Universal state 

“It will take many centuries to 
realize the Universal State. But the 
longing for such an organized com¬ 
munity of all nations has already 
revealed itself from time to time 
in the previous history of the world. 
Civilized Europe has already fixed 
her eye more firmly on this high 
aim. . , . Meanwhile unconquer¬ 
able time itself works on unceasing¬ 
ly, bringing the nations nearer to 
one another, and awakening the uni¬ 
versal consciousness of the commu¬ 
nity of mankind; and this is the 
natural preparation for a common 
organization of the world. . . . 
Only in the universal empire will 
the true human State be revealed, 
and In it international law will at¬ 
tain a higher form and an assured 
existence. To the universal empire 
the particular states are related, as 
the nations to humanity.”—Blunt- 
schli Theory of the Stateic 3d ed, 
1895, pp 26, SI, 32. 

93. World Almanac, 1946, p 121. 

94. Charter of United Nations c 1 
art 1. 

95. A chart of the organization is 
reproduced in 31 Am.Bar Assoc. 
Journ., October, 1945, p 514. 

96. World Almanac, 1946, p 312. 
Text of the covenant is reprinted 

in 13 Am.Journ.Int.L.Suppl. pp 
128-139—Wilson Int.L. (Horn¬ 
book) pp 563-576. 

97. New York Times, April 19, 1946, 
VoL XCV No. 32,227. 

98. U.S.—^Land Oberoesterrelch v. 
Gude, C.OJLN.T., 109 F.2d 635, 
certiorari denied 61 S.Ct 30, 311 
U.a 676. 35 L.Bd. 431—Lehigh 


Valley R. Co. v. State of Russia, 

C. G.A.N.T., 21 F.2d 396, certiorari 
denied 48 S.Ct. 159, 275 U.S. 571, 
72 L.Ed. 432—Government of 
France v. Isbrandtsen-Moller Co., 

D. G.N.Y., 48 F.Supp. 631—State of 
Russia V. Bankers* Trust Co., D.C. 
N.Y., 4 F.Supp. 417, affirmed. C.C. 
A., U. S. v. National City Bank 
of New York. 83 P.2d 236, 106 A. 
L.R. 1235, certiorari denied 57 S. 
Ct. 25. 299 U.S. 563. 81 L.Ed. 414. 

N.Y.—Union of Soviet Socialist Re¬ 
publics V. National City Bank of 
New York, 13 N.Y.S.2d 236, 257 
App.Div. 302. 

33 C.J. p 399 note 9—2 C.J. p 1070 
note 47. 

Suits are allowed as a matter of 
comity, not of right, and may be 
disallowed where inconsistent with 
local public policy.—^Russian Social¬ 
ist Federated Soviet Republic v. Ci- 
brario, 139 N.E, 259, 235 N.Y. 255, 
reargument denied 142 N.E. 296, 
236 N.Y. 591. 

Name in which suit brought 

(1) A foreign sovereign or nation 
may sue in the name designating the 
sovereignty.—Sultan of Turkey v. 
Tiryakian, 108 N.B. 72. 213 N.Y. 429 
—1 C.J. p 982 note 67 [b] (3). 

(2) A duly authorized officer or 
representative of such government 
may maintain the action in his own 
name.—Peel v. Elliott, 16 How.Pr., 
N.Y., 481, affirmed 28 Barb. 200, 7 
Abb.Pr. 433. 16 How.Pr. 485—33 C.J. 
p 399 note 9 [b] (1). 

(3) The state of Yucatan has pow¬ 
er to sue in its own behalf, with¬ 
out the action being brought on its 
behalf by the ambassador of the re¬ 
public of Mexico.—State of Yucatan 
V. Argumedo, 157 N.Y.S. 219, 92 
Misc. 547. 

(4) Authority of ambassadors and 
consuls see Ambassadors and Con¬ 
suls §§ 14, 15. 

Necessary parties defendant 
Person originally making bank de¬ 
posit as agent for state of Russia, 
who had no individual interest in 
money deposited and whose agency 
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had been terminated was not nec¬ 
essary party defendant in suit by 
Russian state to recover under sub¬ 
sequent segregation agreement.— 
State of Russia v. Bankers* Trust 
Co., D.C.N.Y., 4 F.Supp. 417, affirmed, 
C.C.A., U. S. V. National City Bank 
of New York, 83 P.2d 236, 106 A.L.R. 
1235, certiorari denied 57 S.Ct. 25, 
299 U.S. 563, 81 L.Ed. 414. 

99. U.S.—In re CompanhSa de Nav- 
egacao Lloyd Brasileiro, D.C.La., 

7 P.2d 235. 

N.Y.—Russian Socialist Federated 
Soviet Republic v. Cibrario, 139 
N.E. 259, 235 N.Y. 265, reargrument 
denied 142 N.E. 296. 286 N.Y. 591. 
33 C.J. p 399 note 10. 

Security for costs 

U. S.—Guaranty Trust Co. of New 
York V. U. S., N.Y., 58 S.Ct. 785, 
304 U.S. 126, 82 L.Ed. 1224, man¬ 
date conformed to, C.C.A., U. S. v. 
Guaranty Trust Co. of New York, 
100 P.2d 369. 

N.Y.—Honduras v. Soto, 19 N.E. 846, 
112 N.Y. 310, 2 L.R.A.,N.S.. 642, 

8 Am.S.R. 744. 

Buies of procedure and decision 
are to be relaxed in favor of for- 
eigrn sovereign only in response to 
some persuasive demand of public 
policy generated by the nature of 
the suitor or of the claim asserted. 
—Guaranty Trust Co. of New York 

V. U. S.. N.Y., 68 S.Ct. 786, 304 U.S. 
126, 82 L.Ed. 1224, mandate confbrm- 
ed to, C.C.A., U. S. V. Guaranty 
Trust Co. of New York, 100 P.2d 369. 
1. U.S.—Guaranty Trust Co. of New 

York V. U. S., N.Y., 68 S.Ct 785, 
304 U.S. 126, 82 L.Ed. 1224, man¬ 
date conformed to, aC.A., U. S. 
V. Guaranty Trust Co, of New 
York, 100 F.2d 369—Land Ober- 
oesterreich v. Gude, C.C.A.N.Y., 
109 P.2d 635, certiorari denied 61 
S.Ct. 30, 811 U.S. 670, 85 L.Bd. 
431—^Republic of China v. Mer¬ 
chants* Fire Assur. Corporation of 
New York, C.C.A.China, 30 P.2d 
278—^Union of Soviet Socialist Re¬ 
publics V. National City Bank of 
New York, D.C.N.Y„ 41 F.Supp^ 
358, 
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Such a suit is not affected by a change in the per¬ 
son of the sovereign.2 

The foreign sovereign so suing is subject to any 
set-off or counterclaim which may be pleaded as a 
defense to its claim in whole or pro tanto;^ but it 
has been held that the bringing of such suit is not 
a waiver of its immunity from suit and does not 
subject it to an affirmative judgment on a counter¬ 
claim, although such judgment would be permissi¬ 
ble in the case of a private suitor.'^ Nevertheless 
there is authority that by bringing suit a foreign 
government submits to the jurisdiction of the court^ 
and impliedly consents to an affirmative adverse 
judgment within the issues presented by its plead¬ 
ings and affecting the subject matter of the ac¬ 
tion.® Where a sovereign invokes the jurisdic¬ 


§ 18 

tion of the court, appears voluntarily, and pleads 
to a counterclaim interposed, contesting the merits 
of the respective claims until judgment is rendered 
against it, the court has jurisdiction, and there is 
both a waiver of immunity and a consent to the 
exercise of the jurisdiction,^ but an execution to 
satisfy the judgment will not be issued where the 
sovereign interposes a plea of immunity to the 
execution.® 

b. Actions against Foreign Sovereigns 

A sovereign state fs not subject to cuit in Its own 
courts or in the courts of a foreign state unless it con¬ 
sents to be sued or waives its Immunit/. 

A sovereign state is not, without its consent, sub¬ 
ject to suit either in its own courts® or in those of 
a foreign state.^® The rule extends to actions in- 


K. Y.—Russian Socialist Federated 
Soviet Republic v. Cibrario, 139 
N.E. 269, 235 N.T. 255, reariTument 
denied 142 N.E, 296, 236 N.Y. 591. 

33 aj. p 399 note 11. 

Recognition of independence see su¬ 
pra § 5. 

Foreign state no longer recognized 
may not sue.—State of Russia v. 
National City Bank of New York, 
C.C.A., 69 F.2d 44. 

Xnstmmentality of unrecognized 
government may not maintain suit. 
—^The Denny. D.C.N.J., 40 F.Supp. 
92, reversed on other grounds, C.C. 
A., 127 F.2d 404. 

Boyal Norwegian Navy, having 
been established as an agency of 
a foreign government constituting 
neither a person nor a corporation, 
had no legal capacity to sue.—Roy¬ 
al Norwegian Navy v. David Smith 
Steel Co., 68 N.Y.S.2d 705, 185 Mlsc. 
880. 

2. U.S.—Land Oberoesterrelch v. 
Gude, C.C.A.N.Y., 109 P.2d 635, cer¬ 
tiorari denied 61 S.Ct. 30, 311 U. 

S. 670, 85 L.Ed. 431. 

N.Y,—^Voevodine v. Government of 
Commander-In-Chief of Armed 
Forces in South of Russia, 249 N. 
Y,S. 644, 232 App.Div. 204, affirm¬ 
ed 178 N.E. 793, 257 N.Y. 667. 

33 C.J. p 399 note 12. 

Becognized government may car¬ 
ary on snit until new government is 
recognized.—Lehigh Valley R. Co. 
V. State of Russia, C.C.AN.Y., 21 F. 
•2d 396, certiorari denied 48 S.Ct. 159, 
376 U.S. 571, 72 L.Ed. 432. 

Nesct successor recognized by onr 
government Is competent to carry 
•on a suit already commenced and 
receive the fruits of it—The Sap¬ 
phire, Cal.. 11 Walt, U.S., 164, 20 

L. Ed. 127. 

Protection against claims of snbse- 
anently recognized govemmen*' 
Defendant paying Judgment t< 
recognized agent of sovereign will 


be protected against claims of pos¬ 
sible subsequently recognized gov- 
2 mment.—^Lehigh Valley R. Co. v. 
State of Russia, C.C.A.N.Y.. 21 F.2d 
396, certiorari denied 48 S.Ct. 159, 
275 U.S. 571, 72 L.Ed. 432. 

3- U.S.—^U. S. V. National City Bank 
of New York, 83 P.2d 236, 106 A. 
L.R 1235, certiorari denied U. S. 
V. National City Bank of New 
York, 67 S.Ct. 25, 299 U.S. 563, 81 
D.Ed. 414. 

33 C.J. p 400 note 13. 

4. U.S.—In re Patterson-MacDonald 
Shipbuilding Co.. CCA.Wash., 293 
P. 192, certiorari denied McLean 
V. Commonwealth of Australia, 44 
S.Ct. 331, 264 U.S. 682, 68 L.Ed. 
860. 

N.Y.—Irish Free State v. Guaranty 
Safe Deposit Co., 212 N.Y.S. 421, 
126 Misc. 269. 

33 C.J. p 400 note 14. 

CoTtnterolaim praying that, if fund 
be adjudged to belong to sovereign, 
it should be on condition, was not 
objectionable, as seeking affirmative 
judgment against sovereign.—Irish 
Free State v. Guaranty Safe Deposit 
Jo., 215 N.Y.S, 256, 127 Misc. 86. 

5. Cal.—^U. S. of Mexico v. Rask, 4 
P.2d 981, 118 Cal.App. 21. 

! Sovereign as body corporate or pri¬ 
vate suitor 

U.S.—Guaranty Trust Co. of New 
York V. U. S., N.Y., 68 S.Ct. 785, 
304 U.S. 126, 82 L.Ed. 1224, man¬ 
date conformed to, C.C.A, U. S. 
V. Guaranty Trust Co. of New 
York, 100 P.2d 369—Dexter & Car¬ 
penter V. Kungllg Jarnvagsstyrel- 
sen, C.C.A.N.Y.. 43 P.2d 705, cer¬ 
tiorari denied 51 S.Ct. 181, 282 U. 
S. 896, 76 L.Ed. 789—The Secun- 
dus, D.C.N,Y., 15 P.2d 713. 
Foreign government bringing 
laim and delivery action to recover 
)atrol boat, and recovering posses 
n’on on filing bond, could not, by 
claiming sovereign immunity, divest 

23 


court of Jurisdiction to hear and de¬ 
termine defenses.—U. S. of Mexico 
V. Rask, 4 P.2d 981, 118 Cal.App. 21. 

By moving in libel proceeding to 
stay sale of vessel, Republic of 
Prance subjected itself to Jurisdic¬ 
tion of district court and was bound 
by court’s decrees.—The Secundus, 
D.C.N.Y., 15 F.2d 713. 

6. CaL—^U. S. of Mexico v. Rask, 4 
P.2d 981, 118 CalApp. 21. 

7. U.S.—^Dexter & Carpenter v. 
Kunglig Jarnvagsstyrelsen, C.C.A 
N.Y., 43 F.2d 705. 708, certiorari 
denied 51 S.Ct. 181, 282 U.S. 896, 
76 L.Ed. 789. 

8. “The clear weight of authority 
in this country, as well as that of 
England and Continental Europe, 
is against all seizures, even though 
a valid Judgment has been render¬ 
ed. To so hold is not depriving our 
own courts of any attribute of ju¬ 
risdiction. It is but recognizing the 
general international understanding, 
recognized by civilized nations, that 
a sovereign’s person and property 
ought to be held free from seizure 
or molestation at all peaceful times 
and under all circumstances.”—^Dex¬ 
ter & Carpenter v. Kunglig Jarn¬ 
vagsstyrelsen, supra. 

9. N.Y.—^Ulen & Co. v. Bank Gospo- 
darstwa Krajowego (National Eco¬ 
nomic Bank) 24 N.Y.S.2d 201, 261 

I App.Div. 1, appeal denied 25 N.Y. 

I S.2d 1002, 261 App.Div. 838. 

I 33 C.J. p 398 note 4. 

Actions by or against: 

States of United States see the C 
J.S. title States §§ 213-234, also 
59 C.J. p 299 note 24 et seq. 
United States see the C.J.S. title 
United States §§ 176-210, also 65 
C.J. p 1402 note 34 et seq. 
Immunity of state from suit in fed¬ 
eral courts see Federal Courts S 
49. 

10. U.S.—Guaranty Trust Co. of 
New York v. U. S., N.Y., 58 S.Ct. 
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755. S04 tJ.S. 124, L.Ed. 1224. 
mandate conformed to. C.C.A., U. 
S. V. Guaranty Trust Co. of New 
York, 100 F.2d 369—Yokohama 
Specie Bank, Limited, v. Cheng- 
ting T. Wang, C.CjLCal., 113 F.2d 
329, certiorari denied Yokohama 
Specie Bank v. Hu Shih, 61 S.Ct. 
71, 311 U.S. 690. 85 L.Ed. 446— 
Dexter & Carpenter v. Kunglig 
Jamvagsstyrelsen, C.C.A.N.Y., 43 

F.2d 705. certiorari denied 51 S. 
Ct. ISl, 2S2 U.S. 896, 75 L.Ed. 789 
—Oliver American Trading Co, v. 
Government of U. S. of Mexico, C. 

C. A.N.Y., 5 F.2d 659—U. S. v. 

Guaranty Trust Co. of N. Y., D.C. 
N.Y., 60 P.Supp. 103—Government 
of France v. Isbrandtsen-Moller 
Co.. D.C.N.Y., 48 P.Supp. 631— 

Sullix^an v. State of Sao Paulo, 

D. C.N.Y., 36 F.Supp. 503, affirmed. 
C.C.A., 122 F.2d 355—Landley v. 
Republic of Panama, D.C.N.Y., 31 
P.Supp. 230. 

Cal.—U. S. of Mexico v. Rask, 4 P. 

2d 981. 118 Cal.App. 21. 

N.J.—Molina v, Comision Regula- 
dora del Mercado de Henequen, 
103 A. 397, 91 N.J.Law 382. 

N.Y.—^Lament v. Travelers Ins. Co., 
24 N.B.2d 81. 281 N.Y. 362, rear- 
grument denied 26 N.E.2d 808, 282 
N.Y. 676, motion denied 29 N.E. 
2d 939. 284 N.Y. 633—Nankivel v. 
Omsk All-Russian Government, 
142 N.E. 569. 237 N.Y. 150—Fields 

V. Predionica i Tkanica A. D., 37 

N.Y.S.2d 874, 265 App.Div. 132, re- 
argument denied 39 N.Y,S.2d 1000, 
265 App.Div. 1000, appeal denied 
39 N.Y.S.2d 1001, 265 App.Div. 

1000, appeal dismissed 49 N.E.2d 
1007, 290 N.Y. 740—Hannes V. 

Kingdom of Roumanla Monopolies 
Institute. 6 N.T.S.2d 960. 169 Mlsc, 
544, modified on other grounds 20 
N.Y.S.2d 825, 260 App.Div. 189, re- 
argrument denied 24 N.Y.S.2d 994, 
260 App.Div. 1006, resettled 26 N. 
Y.S.2d 856. 260 App.Div. 1058— 
Ezra V. Lament, 268 N.Y.S. 222, 
149 Misc. 912, affirmed 271 N.Y.S. 
951, 241 App.Div. 805, affirmed 193 
N.E. 421, 265 N.Y. 635, reargument 
denied 195 N.E. 175, 266 N.Y. 506, 
certiorari denied 55 S.Ct. 923, 295 
U.S. 766, 79 L.Ed. 1707, rehearing 
denied 57 S.Ct. 934, 81 L.Ed. 1367. 

Pa.—F. W. Stone Engineering Co. v. 
Petroleos Mexicanos of Mexico, D. 
F., 42 A.2d 57, 352 Pa. 12. 

Tex,—Corpus Juris cited in Brad¬ 
ford V. Director General of Rail¬ 
roads of Mexico, Civ,App., 278 S. 

W. 251, 262. 

33 C.J. p 393 note 67, p 398 note 5— 
15 C.J. p 794 note 28. 

Counterclaim in suit by foreign sov¬ 
ereign see supra subdivision a of 
this section. 

Reason for rule 

(1) “The immunity of the foreign 
sovereign , • . is founded on an 
implied consent on the part of all 


sovereigns, as a matter of comity, 
to a relaxation of the complete ju¬ 
risdiction which each naturally en¬ 
joys within his own territory."— 
Ulen & Co. V. Bank Gospodarstwa 
Krajowego <National Economic 
Bank), 24 N.Y.S.2d 201, 204, 261 App. 
Div, 1, appeal denied 25 N.Y.S.2d 
1002, 261 App.Div. 838. 

(2) The rule forbidding suit 
against foreign sovereign without 
foreigm sovereign’s consent does not 
rest on comity but is applied be¬ 
cause such suit involves claims of a 
political nature which are not in¬ 
trusted to the municipal courts.— 
Telkes v. Hungarian Nat. Museum, 
38 N.Y.S.2d 419, 265 App.Div. 192. 
appeal denied 39 N.Y.S.2d 986, 265 
App.Div. 992. 

(3) Other cases see 33 C.J. p 398 
note 5 [a]. 

Sovereign as necessary party 

(1) The state courts cannot adju¬ 
dicate any controversy to which a 
foreigrn sovereign government is a 
necessary party unless foreign gov¬ 
ernment, as suitor, asks courts to 
enforce some right claimed by for¬ 
eign government, or voluntarily sub¬ 
mits to courts for adjudication a 
claim which another makes against 
it.—Lament v. Travelers Ins. Co., 24 
N.B.2d 81, 281 N.Y. 862, reargument 
denied 26 N.E.2d 80S. 282 N.Y. 676, 
motion denied 29 N.B.2d 939, 284 
N.Y. 633. 

(2) A foreign government does 
not become a “necessary partjr*' to 
an action, unless issues raised in 
action by the pleadings of the par¬ 
ties in the action cannot be decided 
without presence of foreign govern¬ 
ment.—Lament v. Travelers Ins. Co., 
suprau 

(3) Foreign sovereign held not 
necessary or indispensable party.— 
Lament v. Travelers Ins. Co., su¬ 
pra—Aktieselskabet Dampskibssel- 
skabet Vesterhavet v. W. A. Kirk & 
Co., 44 N.Y,S.2d 6, 180 Misc. 979, af¬ 
firmed 56 N.Y.S.2d 637, 269 App.Div. 
840, appeal granted 58 N.Y.S.2d 342, 
269 App.Div. 936. 

Immunity of domestio and forelgrn 
sovereigns compared 

“Theoretically, therefore, the Im¬ 
munity of the domestic sovereign is 
a matter of right, while that of the 
foreign sovereign is a matter of fa¬ 
vor granted voluntarily by the do¬ 
mestic government. But since the 
favor is reciprocal, the one immuni¬ 
ty is, in practice, as obligatory upon 
the judicial branch as the other.”— 
Ulen & Co. V. Bank Gospodarstwa 
Krajowego (National Economic 
Bank), 24 N.Y.S.2d 201, 204, 261 App. 
Div. 1, appeal denied 25 N.Y,S.2d 
1002, 261 App.Div. 838. 

Debts dne from friendly nation 
cannot be enforced in courts of cred¬ 
itor nation. 

D.<3.—^U. S, V. Securities Corpora- 
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tion General, 4 F.2d 619, 55 App.D. 
C. 256, affirmed White v. Mechan¬ 
ics* Securities Corporation, 46 S- 
Ct. 116, 269 U.S. 283, 70 L.Ed. 276. 
N.Y.—Hannes v. Kingdom of Rou- 
mania Monopolies Institute, 6 N. 
Y.S.2d 960, 169 Misc. 544. modified 
on other grounds 20 N.Y.S.2d 825. 
260 App.Div. 189, reargument de¬ 
nied 24 N.Y.S.2d 994, 260 App.Div. 
1006, resettled 26 N.Y.S.2d 856, 260 
App.Div. 1058. 

United States Constitution giving 
district court jurisdiction of actions 
between citizens of states and for¬ 
eign state is necessarily limited by 
right of sovereign state to plead 
immunity.—Dexter & Carpenter v. 
Kunglig Jamvagsstyrelsen, C.C.A.N. 
Y., 43 P.2d 705, certiorari denied 51 
S.Ct. 181. 282 U.S. 896, 75 L.Ed. 789. 
Effect of existence of war 

(1) A foreign nation at war which 
makes contracts in the United States 
for supplies or equipment for its- 
armies does not thereby divest it¬ 
self of its sovereign character and 
become subject to suit as a pri¬ 
vate individual.—Kingdom of Rou¬ 
manla V. Guaranty Trust Co. oT 
New York, N.Y., 250 P. 841, 162 C. 
C.A. 411, Ann.Cas.l918E 524. 

(2) A foreign sovereign may not 
be sued in personam or quasi in 
rem in the courts of New York, or 
have his property attached in New 
York in an action by a public offi¬ 
cer of such sovereign to recover his 
compensation as such officer, regard¬ 
less of the existence of a state off- 
war between such sovereign and the 
United States.—Telkes v. Hungarian 
Nat. Museum, 38 N.Y.S.2d 419, 265 
App.Div. 192, appeal denied 39 N.Y. 
S.2d 986, 265 App.Div. 992. 

Dack of jurisdiction 

(1) The immunity from process of 
a sovereign Is bottomed on lack of 
jurisdiction in the courts as well 
as on considerations of comity.—^Yo¬ 
kohama Specie Bank, Limited, v. 
Chengting T. Wang, C.C.A.Cal., 113 
P.2d 329, certiorari denied Yokohama 
Specie Bank v. Hu Shih, 61 S.Ct. 71, 
311 U.S. 690, 85 L.Ed. 446. 

(2) The refusal of the United 
States district courts to assume ju¬ 
risdiction is due to principles of in¬ 
ternational comity and general law 
rather than to lack of jurisdiction 
over the subject matter of the suit. 
—^Lyders v. Lund, D.C.C)al., 32 P.2d 
308. 

(3) Foreign sovereign has no in¬ 
herent right to immunity from suits 
in courts of another sovereign.—Pil- 
ger V. U. S. Steel Corporation, 127 
A. 103, 97 N.J.Eq. 102, affirmed 130 
A, 523, 98 N.J.Eq. 665. 

Rule must be administered to pro¬ 
mote justice, and not to prevent a 
private suitor from obtaining en- 
forcement of a just demand.—^PilgtS 
V. U. S. Steel Corporation, supra. 
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volving the sovereign’s property, 

11. U.S.—^Ex parte Republic of 
Peru, La., 63 S.Ct 793, 318 U.S. 
578, 87 L.Ed. 1014—Berizzi Bros. 
Co. V. The Pesaro, N.T., 46 S.Ct 
611. 271 U.S, 562, 70 L.Ed 1088— 
Dexter & Carpenter v. Kunglig 
Jarnvagsstyrelsen, C.C.A.N.T., 43 

F.26 705, certiorari denied 51 S. 
Ct. 181, 2S2 U.S. 896, 75 L.Ed. 789 
—Banque de France v. Equitable 
Trust Co. of New York, D.C.N.T., 
33 F.2d 202—U. S. v. Deutsches 
Kalisyndikat Gesellschaft, D.C.N. 
Y., 31 F.2d 199—^The Bifrost, D.C. 
La., 8 P.2d 361—The Augustine, 
D.C.N.Y., 8 F.2d 287—Piascik v. 
British Ministry of War Trans¬ 
port, D.C.N.Y., 54 F.Supp. 487— 
The Frederick, D.C.N.Y., 43 P. 

Supp. 1015—^Long V. The Tampico, 
D.C.N.Y., 16 P. 491. 

N.Y.—U. S. of Mexico v. Schmuck, 
56 N.B.2d 577, 293 N.Y. 264, re¬ 
heard 62 N.E.2d 64, 294 N.Y. 265 
—^Lamont v. Travelers Ins. Co., 24 
N.E.2d 81, 281 N.Y. 362, reargu¬ 
ment denied 26 N.B.2d 808, 282 N. 
Y. 676, motion denied 29 N.B.2d 
939, 284 N.Y. 633—Fields v. Pre- 
dionica i Tkanica A. D., 37 N.Y.S. 
2d 874, 265 App.Div. 132, reaigu- 
ment denied 39 N.Y.S.2d 1000, 265 
App.Div. 1000, appeal denied 39 N. 
Y.S.2d 1001. 265 App.Div. 1000, 
appeal dismissed 49 N.E.2d 1007, 
290 N.Y. 740—^Hannes v. Kingdom 
of Roumania Monopolies Institute, 
20 N,Y.S.2d 825, 260 App.Div. 189, 
reargument denied 24 N.Y.S.2d 994, 
260 App.Div. 1006, resettled 26 N. 
Y.S.2d 856. 260 App.Div. 1058— 
Ezra V. Lamont, 268 N.Y.S. 222, 
149 Misc. 912, affirmed 271 N.Y.S. 
951, 241 App.Div. 805, affirmed 193 
N.E. 421, 266 N.Y. 635, reargument 
denied 195 N.E. 175, 266 N.Y. 506, 
certiorari denied 65 S^Ct. 923, 295 

U. S. 766, 79 L.Ed. 1707, rehearing 
denied 57 S.Ct 934, 81 L.Bd. 1367 
—^Leavitt v. Dabney, 30 N.Y.Super. 
350. 3 Abb.Pr.,N.S., 469, 37 How. 
Ft. 264. 

Tex. —^Bradford v. Director General 
of Railroads of Mexico, Civ.App., 
278 S.W. 261. 

33 C.J. p 399 note 6. 

Bank aocoxuits 

U.S.—Bradford v. Chase Nat Bank 
of City of New York, D.C.N.Y., 24 
F.Supp. 28, affirmed, C.C.A., Berger 

V. Chase Nat Bank of City of 
New York, 105 P.2d 1001, affirmed 
60 S.Ct 707, 309 U.S. 632, 84 L.Ed. 
990, rehearing denied 60 S.Ct 885, 
309 U.S. 698, 84 L.Bd. 1037, af¬ 
firmed Schram v. Chase Nat Bank 
of City of New York. 60 S.Ct. 
707, 309 U.S. 632, 84 L.Ed. 990, 
rehearing denied 60 S.Ct 885, 309 
U.S. 698, 84 L.Ed. 1037, affirmed 
Warden v. Chase Nat Bank of 
City of New York, 60 S.Ct 707, 
309 U.S. 632, 84 L.Bd. 990, rehear- 
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and to de facto [ governments as 

ing denied 60 S.Ct 885, 309 U.S. 
698, 84 L.Ed. 1037, affirmed Young 
v. Chase Nat. Bank of City of 
New York, 60 S.Ct 707, 309 U.S. 
632, 84 L.Ed. 990, rehearing denied 
60 S.Ct 885, 309 U.S. 698, 84 L. 
Ed. 1037, affirmed Peucht v. Chase 
Nat. Bank of City of New York. 
60 S.Ct 70S. 309 U.S. 632, 84 L.Ed. 
990, rehearing denied 60 S.Ct 886, 
309 U.S. 698, 84 L.Ed. 1037—Auer 
V. Costa, D.C.Mass., 23 F.Supp. 22. 
Court is without Jurisdiction to 
appoint receivers of funds in which 
foreign sovereign had interest o-r to 
issue injunction against disposition 
thereof.—Gallopin v. Winsor, 251 N. 
Y.S. 448, 234 App.Div. 601. 

Vessels of foreign nations 
U.S.—Ervin v. Quintanilla, C.C.A. 
Ala., 99 P.2d 935, certiorari denied 
59 S.Ct 485, 306 U.S. 635, 83 L.Ed. 
1037—The Janko (The Norsktank), 
D.C.N.Y., 54 F.Supp. 241. 

Immunity of vessels of foreign na¬ 
tions in United States admiralty 
courts see Admiralty § 19 a. 
Possession of property by sovereign 

(1) In the United States the sov¬ 

ereign must be in possession.—Re¬ 
public of Mexico V. Hoffman, Cal., 65 
S.Ct 630, 324 U.S. 30, 89 L.Ed. 729 
—The Navemar, N.Y., 58 S.Ct 432, 
303 U.S. 68, 82 L.Ed. 667—The Ka- 
tingo Hadjipatera, D.C.N.Y., 40 P. 
Supp, 546—The Uxmal, D.C.Mass., 40 
F.Supp. 258—^The Navemar, D.C.N. 
Y., 24 F.Supp. 495, reversed on other 
grounds 102 P.2d 444, opinion sup¬ 
plemented on other grounds 103 F.2d 
783—^Bradford v. Chase Nat. Bank of 
City of New York, D.C.N.Y., 24 P. 
Supp. 28, affirmed Berger v. Cffiase 
Nat Bank of City of New York, 105 
P.2d 1001, affirmed 60 S.Ct 707, 309* 
U.S. 632, 84 L.Ed. 990, rehearing 

denied 60 S.Ct 885, 309 U.S. 698, 

84 L.Ed. 1037, affirmed Schram v. 
Chase Nat. Bank of City of New 
York, 60 S.Ct 707, 309 U.S. 632, 
84 L.Ed. 990, rehearing denied 60 
S.Ct 885, 309 U.S. 698, 84 L.Bd. 

1037, affirmed Wardell v. Chase Nat 
Bank of City of New Yorit 60 S. 
Ct 707, 309 U.S. 632, 84 L.Ed. 990, 
rehearing denied 60 S.Ct 885, 309 
U.S. 698, 84 L.Bd. 1037, affirmed 

Young v. Chase Nat. Bank of City 
of New York, 60 S.Ct 707, 309 U. 
S. 632, 84 L.Ed. 990, rehearing de¬ 
nied 60 S.Ct 885, 309 U.S. 698, 84 
L.Bd. 1037, affirmed Peucht v. Chase 
Nat Bank of City of New York, 60 
S.Ct 708, 309 U.S. 632, 84 L.Ed. 990, 
rehearing denied 60 S.Ct 886, 309 
U.S. 698, 84 L.Ed, 1037—^The Nave¬ 
mar, D.C.N.Y., 18 F.Supp. 153—33 
C.J. p 399 note 6 [b] (8), 

(2) A foreign government, to sus¬ 
tain claim of immunity of its ves¬ 
sel from jurisdiction in a court of 
the United States, may rely on ac- 

or 
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well as to recognized and de jure 

tual possession by some act of phys¬ 
ical dominion or control in behalf 
of the foreign government or some 
recognition by vessers officers that 
they are controlling vessel and crew 
in behalf of their government—The 
Navemar, N.Y., 58 S.Ct. 432, 303 U.S. 
68, 82 L.Ed. 667—Republic of Mexico 
v. Hoffman, C.C.A.CaI„ 143 P.2d 854, 
affirmed 65 S.Ct 530. 324 U.S. 30, 89 
L.Ed. 729—The Ljubica Matkovic, 
D.C.N.Y.. 49 F.Supp. 936. 

(3) Evidence that vessel had been 
attached by decree of Spanish gov¬ 
ernment and that Spanish consul in 
New York instructed master to 
await further instructions as re¬ 
gards further use of vessel did not 
support claim of suggestion, filed by 
Spanish ambassador in possessory 
libel by owner of vessel, that vessel 
had been in possession of Spanish 
government, where there was no 
showing of any act of physical do¬ 
minion by government or of recog¬ 
nition by vessers officers that they 
were acting in behalf of that gov¬ 
ernment, since decree of attachment, 
without more, did not operate to 
change possession which, before de¬ 
cree, was admittedly in owner.—The 
Navemar, N.Y., 58 S.CJt. 432, 303 U.S. 
68, 82 L.Ed. 667. 

(4) Evidence that all fourteen ac¬ 
counts of commonwealth of Philip¬ 
pine Islands with bank in New York 
were in name of treasurer of Philip¬ 
pine Islands showed that bank ac¬ 
counts were in possession of com¬ 
monwealth.—Bradford v. Chase Nat. 
Bank of City of New York, D.C.N.Y., 
24 F.Supp. 28, affirmed Berger v. 
Chase Nat. Bank of City of New 
York, 105 F.2d 1001, affirmed 60 S. 
Ct 707, 309 U.S. 632, 84 L.Ed. 990, 
rehearing denied 60 S.Ct 885, 309 U. 
S. 698, 84 L.Ed. 1037, affirmed Schram 
V. Chase Nat Bank of City of New 
York, 60 S.Ct. 707, 309 U.S. 632, 84 
L.Ed. 990, rehearing denied 60 S.C^ 
885, 309 U.S. 698, 84 L.Ed. 1037, af¬ 
firmed Wardell v. Chase Nat. Bank 
of City of New York, 60 S.Ct 707, 
309 U.S. 632, 84 L.Bd. 990, rehearing 
denied 60 S.Ct 885, 309 U.S. 698, 84 
L.Ed. 1037, affirmed Young v. Chase 
Nat Bank of City of New York, 
60 S.Ct 707, 309 U.S. 632, 84 L.Ed. 
990, rehearing denied 60 S.Ct 885, 
309 U.S. 698. 84 L.Ed. 1037. affirmed 
Peucht V, ChSLse Nat. Bank of City 
of New York, 60 S.Ct 708. 309 U. 
S. 632, 84 L.Ed. 990. rehearing denied. 
60 S.Ct 886, 309 U.S. 698, 84 iLsd. 
1037. 

(5) Possession of ship, taken by 
friendly foreign power in American 
waters peaceably, without breach of 
peace or other violation of United 
States laws, supports foreign gov¬ 
ernment’s Immunity from American 
court’s jurisdiction.—^Brvin v. Quin- 
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governments.^- Redress to individuals for acts done JVaivcr of immunity or consent to be sued. A 
by a sovereign in its sovereign capacity presents a foreign sovereign may waive its immunity to suit^^ 


political, not a judicial, question.^3 

tanilla, C.C.A.Ala., 99 F.2d 935. cer¬ 
tiorari denied 59 S.Ct. 455, 306 TJ.S. 
635, 83 L.Ed. 1037. 

(6) “In Eng^land the exemption 
has been universally held to apply 
where the vessel was the property 
of a sovereign and in use as an 
instrument of sovereignty. In the 
United States the further condition 
must exist, except in direct actions 
against the government, that the 
vessel or property was not only 
the property of and an instrumen¬ 
tality of sovereignty of the govern¬ 
ment, but that it was in its pos¬ 
session at the time of the seizure.’* 
—^U. S. of Mexico v. Rask, 4 P.2d 
981, 985, 118 Cal.App. 21. 

Ownership of property by sovereign 

Possession of a vessel by a friend¬ 
ly foreign government is sufficient 
to give vessel immunity from sei¬ 
zure by United States courts, and 
question of ownership is immaterial. 
—The Janko (The Norsktank) D.C. 
X.Y., 54 F.Supp. 241. 

Possession of property in violation 
of internal law 

Immunity from court’s jurisdic¬ 
tion will be denied foreign sover¬ 
eign claiming possession of vessel 
seized under process of such court, 
where such possession was taken or 
is being maintained in breach of 
United States law.—^Ervin v. Quin¬ 
tanilla, C.C.A,Ala., 99 P.2d 935, cer¬ 
tiorari denied 59 S.Ct. 485, 306 U. 

S. 635, 83 KEd. 1037. 

Release of property on filing bond 
U.S.—^The Uxmal, D.C.M8 lss., 40 F. 

Supp. 258. 

33 aj. p 399 note 6 [b] (7). 

Agreement by foreign sovereign 
that its property located in state 
shall be applied on debt of sovereign 
cannot be enforced in state courts 
against such property since agree¬ 
ment amounts to nothing more than 
an engagement of honor.—^Lament v. 
Travelers Ins. Co., 24 N.E.2d 81, 
281 N.Y. 362, reargniment denied 26 
N.E.2d 808, 282 N.Y. 676. motion de¬ 
nied 29 N.E.2d 939. 284 N.Y. 633— 
Fields V. Predionica i Tkanica A. 
D., 37 N.Y,S.2d 874, 265 App.Div. 132, 
reargument denied 39 N.Y.S.2d 1000, 
265 App.Div. lOOO, appeal denied 39 
N.Y.S.2d 1001, 265 App.Div. 1000, 
appeal dismissed 49 N.E.2d 1007, 290 
N.Y. 740. 

Provision of loan agreement lay¬ 
ing charge on certain governmental 
revenues as security for debt creat¬ 
ed by agreement and evidenced by 
plaintiffs bonds issued by agency of 
foreign kingdom and embraced with¬ 
in public debt thereof did not vest 
court with any authority to enforce 
provision.—^Hannes v. Kingdom of 


• or consent to be 

Roumania Monopolies Institute, 6 N. 

T.S.2d 960, 1G9 Misc. 544, modified 
on other grounds 20 N.Y.S.2d 825, 
260 App.Div. ISO, reargument denied 
24 N.Y.S.2d 994. 260 App.Div. 1006, 
resettled 26 N.Y.S.2d 856, 260 App. 
Div. 1058. 

12. N.Y.—^Nankivel v. Omsk All- 
Russian Government, 142 N.E. 569, 
237 N.Y. 150. 

33 C.J. p 399 note 7. 

Recognition see supra $ 5. 

Xiack of recognition by United 
States government does not permit 
suit against de facto government.— 
Nankivel v. Omsk All-Russian Gov¬ 
ernment, supra—Telkes v. Hungari¬ 
an Nat. Museum, 38 N.Y.S.2d 419, 
265 App.Div. 192, appeal denied 39 
N.Y.S.2d 986, 265 App.Div. 992—Voe- 
vodine v. Government of Comman¬ 
der-In-Chief of Armed Forces in 
South of Russia. 249 N.Y.S. 644, 232 
App.Div. 204, affirmed 178 N.E. 793, 
257 N.Y. 557—33 C.J. p 399 note 7 
[a] (1). 

Mere extinction of foreign de facto 
government does not give claimant 
against such government any su¬ 
perior right, as respects right to 
sue; remedies of creditors of pri¬ 
vate corporation do not apply by 
analogy to extinct de facto govern¬ 
ment,—Nankivel v. Omsk All-Rus¬ 
sian Government, 142 N.E, 569, 237 
N.Y, 150—^Voevodine v. Government 
of Commander-In-Chief of Armed 
Forces in South of Russia, 249 N.Y. 
S. 644, 232 App.Div. 204, affirmed 178 
N.B. 793, 257 N.Y. 557. 

Finding of property within state 
belonging to extinct foreigm de facto 
government gives contract claimant 
against such government no enforce¬ 
able legal right to require property 
to be applied to payment of claim. 
—^Voevodine v. Government of Com¬ 
mander-In-Chief of Armed Forces in 
South of Russia, supra. 

13. U.S.—Shaplelgh v. Mier, Tex., 
57 S.Ct. 261, 299 U.S, 468, 81 L.Ed. 
355, 113 A-L.R, 253—^The Navemar, 
C.C,A.N.Y., 90 F.2d 673, reversed 
on other grounds The Navemar, 58 
S.Ct. 432, 303 U.S. 68, 82 L.Ed. 667. 

N.Y.—^Lament v. Travelers Ins. Co., 
24 N.E.2d 81, 281 N.Y. 362, reargu¬ 
ment denied 26 N.E.2d 808, 282 N. 
Y. 676, motion denied 29 N.E.2d 
939, 284 N.Y. 633—Wulfsohn v, 
Russian Socialist Federated Sovi¬ 
et Republic, 138 N.E, 24, 234 N.Y. 
372—^Voevodine v. Government of 
Commander-In-Chief of Armed 
Forces in South of Russia, 249 N. 
Y.S. 644, 232 App.Div, 204, afiSlrmed 
178 N.E. 793, 267 N.Y. 557—Han- 
nes V. Kingdom of Roumania Mo¬ 
nopolies Institute, 6 N.T.S.2d 960, 

26 


sued. Whether a sovereign gov- 

169 Misc. 544, modified on other 
grounds 20 N.Y.S.2d 825, 260 App, 
Div. 1S9. reargument denied 24 N, 

T. S.2d 994, 260 App.Div, 1006, re¬ 
settled 26 N.Y.S.2d 856, 260 App, 
Div. 1058. 

33 C.J. p 393 note 57. 

Claims against state by foreign sub¬ 
jects or citizens see infra § 26. 

14. U.S.—^Ervin v. Quintanilla, C.C, 
A.Ala., 99 F.2d 935, certiorari de¬ 
nied 59 S.Ct. 485, 306 U.S. 635, 83 
L.Ed. 1037—Lyders v. Lund, D.C. 
Cal., 32 F.2d 308. 

33 C.J. p 398 note 5 [f]. 

Association, organized under laws 
of foreign nation which had right 
to operate vessel owned by such na¬ 
tion for its own purposes, was com¬ 
petent to waive immunity from 
process of courts of United States 
and submit to jurisdiction of dis¬ 
trict court, regardless of whether 
vessel had status of a public or pri¬ 
vate vessel.—The Uxmal, D.C.Mass., 
40 F.Supp. 258. 

Foreign sovereign is not reqtiired 
to waive its immunity from suit 
through its ambassador as condition 
precedent to commencement of suit 
by it.—Government of France v. Is- 
brandtsen-Moller Co., D.C.N.Y., 48 P. 
Supp. 631, 

Matters constituting waiver 

(1) Where sovereign of public 
trustee of England granted it the 
capacity to be sued, it voluntarily 
stripped him of his sovereign char¬ 
acter, and waived all privileges of 
that character.—Pilger v. U. S. Steel 
Corporation, 127 A. 103, 97 N.J.Eq. 
102, affirmed 130 A. 523, 98 N.J.Eq. 
665. 

(2) "Where libel was filed against 
steamship and friendly sovereign 
state filed claim to the steamship 
and consistently declared its reli¬ 
ance on immunity from suit both 
before state department and^ In fed¬ 
eral district court, the foreign sov¬ 
ereign state did not waive its im¬ 
munity by applying for extension of 
time within which to answer, by 
taking deposition nor by preserving 
its right to interpose other defenses, 
—^Ex parte Republic of Peru, La., 
63 S.Ct 793, 318 U.S. 578, 87 L.Ed. 
1014. 

15. U.S. —Westfal-Larsen & Co. v. 

U. S., D.C.Cal., 41 F.2d 550—Gov¬ 
ernment of Prance v. Isbrandtsen- 
Moller Co., D.C.N.Y., 48 F.Supp. 
631—^N. V. Stoomvaart Matt- 
schaippij Nederland v. U. S.. D.C. 
Cal., 18 F.Supp. 567. 

Where there was in record at least 
prima facie proof of consent by 
Roumanian government that corpo¬ 
ration might be sued, and there was 
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eminent permits itself to be sued in its own courts 
has no bearing on whether it should be subject to 
suits in the courts of another jurisdiction.^® Con¬ 
sent by a foreign sovereign to be sued does not 
give consent to a seizure or attachment of its prop- 

erty.i7 

A waiver results when the sovereign enters a 
litigation with a general appearance^® and when it 
acts for a time and in a manner entirely consistent 
with such an appearance.^® In determining wheth¬ 
er there has been a general appearance or submis¬ 
sion to the jurisdiction, the intent of the pleader is 
to be determined not by what he says but by the 


nature of what he does.^O Where the sovereign 
has entered a general appearance and submitted 
itself to the jurisdiction of the court, there can be 
no later assertion of immunity and withdrawal.^! 

A sovereign has the power to withdraw consent 
to be sued, where granted by it, at least where such 
consent has been expressed in a statute.®^ 

Persons or ageiicies entitled to immunity of sov¬ 
ereign. Persons, agencies, or instrumentalities rep¬ 
resenting a foreign sovereign are immune from suit 
whether or not their acts are commercial, tortious, 
or criminal, no matter where performed.^3 No one 
else enjoys such immunity.24 A corporation or 


no proof that consent had been with¬ 
drawn, action of special term in re¬ 
fusing jurisdiction of suit on bonds 
of Roumanian corporation on ground 
that corporation was an agency of 
Roumanian government and was en¬ 
titled to immunity was error.—^Han- 
nes V. Kingdom of Roumania Mo¬ 
nopolies Institute, 20 N.Y.S.2d 825, 
260 App.Div. 189, reargument denied 
24 N'.T.S.2d 994, 260 App.Div. 1006, 
resettled 26 N.Y.S.2d 856, 260 App. 
Div. 1058. 

16. U.S.—^Dexter & Carpenter v. 
Kunglig Jarnvagsstyrelsen, C.C.A. 
N.Y., 43 F.2d 705, certiorari denied 
51 S.Ct. 181, 282 U.S. 896, 75 L,Ed. 
789. 

17. U.S.—^Dexter & Carpenter v. 
Kunglig Jarnvagsstyrelsen, supra. 

18. U.S.—The Sao Vicente, C.C.A.N. 
Y., 281 P. Ill, certiorari dismiss¬ 
ed 43 S,Ct. 15, 260 U.S. 151, 67 L.. 
Ed. 179—The Ucavali, D.C.La., 47 
F.Supp. 203—The Uxmal, D.C. 
Mass., 40 F.Supp. 258. 

N.Y.—^Fields v. Predionica i Tkanlca 
A D., 31 N.Y.S.2d 739, 263 App. 
Div. 155. 

19. U.S.—The Sao Vicente, CC.AN. 
J., 295 F. 829. 

Where Immuxiity is set up in an¬ 
swer, a general appearance does not 
waive immunity.—De Simone v. 
Transportes Martimos Do Estado, 
192 N.Y.S. 815, 200 App.Div. 82—33 
CJ. p 398 note 5 [f] (6). 

20. Acts constituting general ap¬ 
pearance 

(1) Where foreign government, in 
libel proceedings took testimony of 
master of steamship for use on trial 
of the cause on the merits, and 
made ex parte motions for exten¬ 
sions of time within which to pre¬ 
sent its pleas and defenses, particu¬ 
larly but not exclusively the de¬ 
fense of sovereign immunity, it en¬ 
tered a general appearance.—The 
Ucayali, D.C.La., 47 F.Supp. 203. 

(2) A foreign government, appear¬ 
ing specially in receiver’s action for 
possession of vessel to suggest de¬ 
lay in taking crew’s depositions 


pending its request that United 
States suggest such government's 
immunity from suit and vessel’s im¬ 
munity from seizure as public ves¬ 
sel in such government’s possession 
under expropriation decree, properly 
claimed immunity and did not in 
fact make a general appearance.— 
Ervin v. Quintanilla, C.C.A.Ala., 99 
P.2d 935, certiorari denied 59 S.Ct. 
485, 306 U.S. 636, 83 L.Ed. 1037. 

(3) An appearance by foreign gov¬ 
ernment’s diplomatic representative 
to advise court of pendency of dip¬ 
lomatic representations that vessel 
seized under process secured by li¬ 
belant in pending suit for posses¬ 
sion thereof was in possession of 
such government and suggest that 
depositions of its crew be not taken 
pending such representations was 
not a general appearance.—^Ervin v. 
Quintanilla, supra. 

(4) Other acts not constituting 
general appearance.—^Ervln v. Quin¬ 
tanilla, supra. 

(5) What constitutes appearance 
generally see Appearances § 12, 

21. U.S.—^Ervin v. Quintanilla, su¬ 
pra—The Ucavali, D.C.La., 47 F. 
Supp. 203. 

33 C.J. p 398 note 5 [f] (8). 

22. N.Y.—De Simone v, Transportes 
Maritimos Do Estado, 191 N.Y.S. 
864, 199 App,Div. 602. 

Xn absence of oircxuustances show, 
ing that corporation was merely in¬ 
strumentality of Roumanian govern¬ 
ment, any attempt at withdrawal of 
the consent would be ineffectual.— 
Hannes v. Kingdom of Roumania 
Monopolies Institute, 20 N.Y.S.2d 
825, 260 App.Div. 189, reargument 
denied 24 N.Y.S.2d 994, 260 App.Div. 
1006, resettled 26 N.Y.S.2d 856, 260 
App.Div. 1068. 

Withdrawal by statute 

Where granted by statute, it may 
withdraw by a subsequent statute. 
—^Hannes v. Kingdom of Roumania 
Monopolies Institute, supra. 

23. U.S.—^U. S. V. Deutsches Kali- 
syndikat Gesellschaft. D.C.N.Y., 31 
F.2d 199. 


Me.—Miller v. Ferrocarrill Del Pa- 
ciflco De Nicaragua, 18 A.2d 688. 
137 Me. 251. 

N.Y.—^Hannes v. Kingdom of Rou¬ 
mania Monopolies Institute, 20 N. 
Y.S.2d 825, 260 App.Div. 189, rear¬ 
gument denied 24 N.Y.S.2d 994, 
260 App.Div. 1006, resettled 26 N. 
Y.S.2d 856, 260 App.Div. 1058. 
Immunity of ambassadors and con¬ 
suls to suit see Ambassadors and 
Consuls § 12. 

*Tn actions against the officials 
of a foreign state not clothed with 
diplomatic immunity, it can be said 
that suits based upon official, au¬ 
thorized acts, performed within the 
scope of their duties on behalf of 
the foreign state, and for which 
the foreign state will have to re¬ 
spond directly or indirectly in the 
event of a judgment, are actions 
against the foreign state. Acts of 
such officials, beyond the scope of 
their authority or in connection 
with their private business, cannot 
be regarded as acts of the foreign 
state, and the official may be sued 
on account of any such acts.”—^Ly- 
ders V. Lund, D.C.Cal., 32 F.2d 308, 
309. 

24. U.S.—^U. S. V. Deutsches Kali- 
syndikat Gesellschaft, D.C.N.Y., 31 
F.2d 199. 

Person performing act 

The immunity of a sovereign 
against suit arising out of the un¬ 
lawful acts of its representatives 
does not extend to those who acted 
in its name, and cannot be set up 
by them as a bar to suits brought 
against them for the doing of such 
unlawful acts.—Pilger v. U. S. Steel 
Corporation, 130 A 523, 97 N.J.Eq. 
665. 

Officers and orew of foreign war¬ 
ship do not enjoy sovereign im¬ 
munity.—^U. S. V. Deutsches Kali- 
syndikat Gesellschaft, D.C.N.Y., 31 
P.2d 199, citing 2 Moore IntL.Dlg. 
pp 573, 685. 

Privately owned vessel is not im¬ 
mune.—^The Nevada, C.C.ACal., 11 
F.2d 611, certiorari denied Bergron 
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association organized by a foreign government for 
commercial objects in which the government is in¬ 
terested does not share the immunity of the sover¬ 
eign. 25 Foreign corporations as such are not en¬ 
titled to immunity, even though their functions may 
include to some extent the performance of public 
duties.26 The immunity of a foreign sovereign is 
not to be extended to a foreign corporation merely 
because some of its stock is held by a foreign state, 
or because it is carrying on a commercial pursuit, 
which the foreign government regards as govern¬ 
mental or public.27 When a foreign sovereign per¬ 
mits its corporate agency to enter into commercial 
contracts it should be obligated to perform its con¬ 
tracts according to the terms thereof, and be sub¬ 
ject to suit for failure to do so.2S 


On the other hand, where the instrumentality is 
not a separate and distinct entity, but a part of the 
foreign sovereignty, it is immune from suit;29 and 
where the Executive Department determines that 
an instrumentality of a foreign government, includ¬ 
ing a foreign corporation conducting a commercial 
enterprise for profit, is immune from suit, the de¬ 
termination is binding on the courts.^O 
Immunity of states not fully sovereign. The doc¬ 
trine of sovereign immunity is not confined to pow¬ 
ers that are sovereign in the full sense of juridi¬ 
cal theory, but naturally is extended to those that, in 
actual administration, originate and change at their 
will the law of contract and property, from which 
persons within the jurisdiction derive their rights.^i 
Accordingly it has been held that the individual 


V. Hellsten, 47 S,Ct. 94. 273 U.S. 700, 
71 KEd. 847. 

Pact tliat interests of foreign 
state were involved did not preclude 
granting of injunction enjoining be¬ 
nevolent association composed of | 
Chinese from disposing of Chinese 
government bonds for which no reg¬ 
istration statement had been made, 
where activities of association in¬ 
cluded systematic and continuous 
solicitation of offers to buy bonds, 
followed by collection and remis¬ 
sion of funds to purchase the se¬ 
curities and ultimate distribution 
thereof In United States through as¬ 
sociation’s aid.—Securities & Ex¬ 
change Commission v. Chinese Con¬ 
sol. Benev. Ass’n, C.C.A.N.T., 120 F, 
2d 738, certiorari denied Chinese 
Consol. Benev. Ass’n v. Securities & 
Exchange Commission, $2 S.Ct 106, 
314 U.S. 618. 86 L.Ed. 497. 

Pnhlio trustee of England, who as 
custodian of enemy property seized 
stock in New Jersey corporation 
owned by German national, is not to 
be regarded as a sovereign as re¬ 
spects jurisdiction of court over 
suit involving ownership of stock.— 
Pilger V. U. S. Steel Corporation, 127 
A, 103, 97 N.J.Ea. 102, affirmed 130 
A, 623, 98 N. J.Eq. 665. 

25. U.S.—U. S. V. Deutsches Kali- 
syndikat Gesellschaft, D.C.N.T., 31 
F.2d 199—Coale v. Soci-^td Co-op. 
Suisse Des Charbons, Basle, D.C. 
N.T., 21 F.2d 180—The Uxmal, D. 
C.Mass., 40 F.Supp. 258. 
Government-owned corporations of 
United States see the C.J.S. title 
United States §§ 66-70, also 65 C 
J. p 1298 note 24 et se<x. 

"A suit against a corporation is 
not a suit against a government 
merely because it has been Incor¬ 
porated by direction of the govern¬ 
ment, and is used as a governmen¬ 
tal agent, and its stock is owned 
solely by the government." 

U.S.—^U. B, V. Deutsches Kallsyndl- 


kat Gesellschaft, D.C.N.T., 31 F.2d 
199, 202. 

N.Y.—^Ulen & Co. v. Bank Gospodar- 
stwa Krajowego (National Eco¬ 
nomic Bank) 24 N.T.S.2d 201, 206, 
261 App.Div. 1. appeal denied 25 
N.T.S.2d 1002, 261 App.Div. 838. 
Acts of private nature 
A distinction exists in some coun¬ 
tries between acts of a private na¬ 
ture which are "jure gestionis” as 
contrasted with acts of a public na¬ 
ture which are "jure imperii,” and 
controversies in the first class may 
sometimes be subject to jurisdic¬ 
tion of local courts while those of 
the other are not.—^Hannes v. King¬ 
dom of Roumania Monopolies In¬ 
stitute, 20 N.T.S.2d 825, 260 App. 
Div, 189, reargument denied 24 N. 
T,S.2d 994, 260 App.Div. 1006. order 
resettled 26 N.Y.S.2d 866, 260 App. 
Div. 1058. 

Bank created by Republic of Po. 
land as a state institution, but as a 
"distinct legal person possessing the 
right of autonomous legal repre¬ 
sentation,” whose stock was owned 
j by the state, municipalities, and 
state and municipal enterprises, was 
not immune from suit on interest 
coupons attached to bonds Issued 
by it and guaranteed by the Polish 
Government.—Ulen & Co. v. Bank 
Gospodarstwa Krajowego (National 
Economic Bank), 24 N.Y.S.2d 201, 
261 App.Div. 1, appeal denied 25 N. 
Y.S.2d 1002, 261 App.Div. 838. 
Corporation wholly owned and con¬ 
trolled by sovereign 
N.Y.—^Hannes v. Kingdom of Rou- 
mania Monopolies Institute, 20 N. 
Y.S.2d 825, 260 App.Div. 189, rear¬ 
gument denied 24 N.Y.S.2d 994, 
260 App.Div. 1006, resettled 26 N. 
Y.S.2d 866, 260 App.Div. 1068. 

26, N.Y.—Hannes v. Kingdom of 
Roumania Monopolies Institute, 
supra. 


syndikat Gesellschaft, D.C.N.Y., 31 
F.2d 199. 

Suit to enjoin anti-trust law viola¬ 
tions was maintainable against for¬ 
eign corporation, in which French 
government owned majority of 
stock.—U. S. V. Deutsches Kalisyndi- 
kat Gesellschaft, supra, 

28. N.J.—Molina v. Comision Regu- 
ladora del Mercado de Henequen, 
103 A. 397, 91 N.J.Law 382. 

28. N.Y.—Holzer v. Deutsche 
Reichsbahn Gesellschaft, 290 N.Y. 
S. 181, 159 Misc. 830. 

Tex.—Bradford v. Director (^neral 
of Railroads of Mexico, Civ.App., 
278 S.W. 251. 

33 C.J, p 399 note 6 [bj (2). 

Rational Railways of Mexico is 
"merely a name” for a system of 
railroads in possession of the Mex¬ 
ican government which has been 
controlled and operated by Mexico 
for national purposes, just as it op¬ 
erates the post office, the customs 
service, or any other branch of 
the national government,—Oliver 
American Trading Co. v. Govern¬ 
ment of U. S. of Mexico, C.C.A.N.Y., 
5 F.2d 659. 

Whether suit Is against sovereign 
is determinable by the essential na¬ 
ture and effect of the proceeding.— 
Pilger V. U. S. Steel Corporation, 
127 A. 105, 97 N.J.Ea. 102, affirmed 
130 A, 623, 98 N.J.Eq. 665. 
Reference by court to ascertain 
status 

N.Y.—^Telkes v. Hungarian Nat. Mu¬ 
seum, 38 N.Y.S.2d 419, 265 App. 
Div. 192, appeal denied 39 N.Y.S. 
2d 986, 265 App.Div. 992—Associ¬ 
ated Metals & Minerals Corpora¬ 
tion V. Petroleos Mexicanos, 48 N. 
Y.S.2d 829. 

30. Pa.—F. W. Stone Engineering 
Co. V. Petroleos Mexicanos of 
Mexico, D. F., 42 A.2d 67, 362 
I Pa. 12. 

I 31. U.S.—Kawananakoa v. Poly- 


27. U.S.—^U. S. V. Deutsches Kali- 

28 



48 aJ.S. 


INTERNATIONAL LAW 


states of a federated state, although not possessing 
external sovereignty, share the immunity of a sov¬ 
ereign power from suit in another country,32 but 
there is also authority which denies sovereign im¬ 
munity to such states.33 

Mode of asserting claim of immunity. In the 
United States a foreign nation may claim immunity 
from suit, or claim property as exempt from sei¬ 
zure, through the executive branch of the govern¬ 
ment, usually the State Department.34 Where the 


§ 18 

claim is recognized and allowed by the executive 
branch of the government it is then the duty of the 
courts to follow the action of the executive branch 
on appropriate suggestion by the attorney general 
of the United States, or other officer acting under 
his direction in such case a sovereign state can¬ 
not be required to sustain in court its claim of im¬ 
munity allowed by the Executive Department.^G 
Where the Executive Department accepts as true 
the statement of facts made by the foreign gov- 


blank, Hawaii, 27 S.Ct. 526, 205 

U. S. 349, 51 L.Ed. 834—Sullivan 

V. State of Sao Paulo, C.C.A.N.T., 
122 F.2d 355. 

32. Constituent states of TTuited 
States of Brazil 

U.S.—Sullivan v. State of Sao Paulo, 
supra. 

External sovereignty see supra § 10. 
Immunity of states of United States 
from suit see the C.J.S. title 
States §§ 213-234, also 69 C.J. p 
299 note 24 et seq. 

33. State of Tncatan of Sepnblic of 
Mexico is not such sovereign state 
as to be Immune from jurisdiction 
of courts of another state.—Molina 
r. Comision Reguladora del Merca¬ 
do de Henequen, 103 A. 397, 91 N.J. 
Law 382. 

34. U.S.—^Republic of Mexico v. 
Hoffman, Cal., 65 S.Ct. 530. 324 U. 
S. 30. 89 L.Ed, 729—The Nave- 
mar, N.T.. 58 S.Ct. 432. 303 U.S. 
68. 82 L.Ed, 667. 

S3 C.J. p 398 note 5 
'*To achieve this immunity the 
device of a suggestion has been uti¬ 
lized. The foreign state makes rep¬ 
resentations to our State Depart¬ 
ment which in turn conveys a sug¬ 
gestion of immunity to the court 
through the representative of the 
United States Government.’*—Sulli¬ 
van V. State of Sao Paulo, D.C.N.Y., 
36 P.Supp. 603, affirmed, C.C.A,, 122 
P.2d 855. 

^'Tliis practice is founded upon the 
policy recognized both by the De¬ 
partment of State and the courts 
that the national Interests will be 
best ' served when controversies 
growing out of the judicial seizure 
of vessels of friendly foreign gov¬ 
ernments are adjusted through dip¬ 
lomatic channels rather than by the 
compulsion of judicial proceedings.” 
U.S.—^Republic of Mexico v. Hoff¬ 
man, Cal., 65 S.Ct. 530, 532, 324 U. 
S. 30, 89 LuEd. 729. 

Pa.—^P. W. Stone Engineering Co. v. 
Petroleos Mexicanos of Mexico, D. 
P.. 42 A.2d 57, 59, 352 Pa. 12. 
Secretary of war is the member 
of the executive department of the 
United States who has the right to 
make suggestions and representa¬ 
tions as to the sovereignty of Com¬ 


monwealth of the Philippine Islands, 
and may approach the court through 
an officer in the secretary’s legal de¬ 
partment who is a member of the 
bar.—Bradford v. Chase Nat. Bank 
of City of New York, D.C.N.Y.. 24 F. 
Supp. 28, affirmed Berger v. Chase 
Nat. Bank of Gity of New York, 
105 F.2d 1001, affirmed 60 S.Ct. 707, 
309 U.S. 632, 84 L.Ed. 990, rehearing 
denied 60 S.Ct. 885, 309 U.S. 698, 84 
L.Ed. 1037, affirmed Schram v. Chase 
Nat. Bank of City of New York, 60 
S.Ct. 707, 309 U.S. 632, 84 L.Ed. 990, 
rehearing denied 60 S.Ct. 885, 309 

U. S. 698. 84 L.Ed. 1037, affirmed 

Warden v. Chase Nat. Bank of City 
of New York. 60 S.Ct. 707, 309 U.S. 
632, 84 L.Ed. 990, rehearing denied 
60 S.Ct. 885, 309 U.S. 698. 84 L.Ed. 
1037, affirmed Young v. Chase Nat 
Bank of City of New York, 60 S.Ct. 
707, 209 U.S. 632, 84 L.Ed. 990. re¬ 
hearing denied 60 S.Ct. 885. 309 U. 
S. 698. 84 L.Ed. 1037, affirmed Feucht 

V. Chase Nat Bank of City of New 
York. 60 S.Ct 708, 309 U.S. 632, 84 
L.Ed. 990, rehearing denied 60 S.Ct 
886. 309 U.S. 698, 84 L.Ed. 1037. 

35. U.S.—Ex parte Republic of 
Peru, La., 63 S.Ct. 793. 318 U.S. 
578, 87 L.Ed. 1014—The Navemar, 
N.Y., 58 S.Ct 432. 303 U.S. 68. 82 
L.Ed. 667—Piascik v. British Min¬ 
istry of War Transport, D.C.N.Y., 
54 F.Supp. 487—The Tassia, D.C.N. 
Y,. 41 P.Supp. 699—^The Maliakos, 
D,C.N.Y., 41 F.Supp. 697—Sullivan 
v. State of Sao Paulo, D.C.N.Y., 
36 P.Supp. 603, affirmed, C.C.A., 
122 F.2d 365. 

Me,—Miller v. Ferrocarrill Del Pa- 
ciflco De Nicaragua, 18 A. 2d 688, 
137 Me. 261. 

N.Y.—U, S. of Mexico v. Schmuck, 
62 N.E.2d 64, 294 N.Y. 265—U. S. 
of Mexico V. Schmuck, 56 N.E.2d 
677. 293 N.Y. 264, reheard 62 N.B. 
2d 64, 294 N.Y. 265—Fields v. Pre- 
dionica i Tkanica A. D., 31 N.Y.S. j 
2d 739, 263 App.Div. 165—^Asso¬ 
ciated Metals & Minerals Corpora¬ 
tion V. Petroleos Mexicanos, 43 N. 
Y.S.2d 829—Fields v. Predionlca i 
Tkanica A.D,, 85 N.Y.S.2d 408, re¬ 
versed on other grounds 37 N.T. 
S.2d 874, 265 App.Div. 132, rear- 
gument denied 39 N.T.S.2d lOOO, 
265 App.Div. 1000, appeal denied 
39 N.Y.S.2d 1001, 265 App.Div. 
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lOOO, appeal dismissed 49 N.B.2d 
1007, 290 N.Y. 740. 

Conrts will not embarrass pollti- 
cal branch of government by assum¬ 
ing an antagonistic jurisdiction. 

U.S.—Republic of Mexi^’o v. Hoff¬ 
man, Cal., €5 S.Ct 530, 224 U.S, 
30, 89 L.Ed. 729. 

N.Y.—U. S, of Mexico v. Schmuck, 
56 N.E.2d 577, 293 N.Y. 264, re¬ 
heard 62 N.E.2d 64. 294 N.Y. 265 
—Associated Metals & Minerals 
Corporation v. Petroleos Mexican¬ 
os, 42 N.Y.S.2d 829. 

Pa.—P. W. Stone Engineering Co. v. 
Petroleos Mexicanos of Mexico, D. 
F., 42 A,2d 57, 352 Pa. 12. 

Allowance of claim by executive 
branch 

(1) Whether or not the executive 
branch of the government appears 
in an action to move dismissal on 
the ground of immunity is not nec¬ 
essarily a test of its attitude toward 
the validity of a claim of immuni¬ 
ty, or Its recognition and allowance 
of the claim; the test should nat¬ 
urally be supplied by the executive's 
representations, not the technical 
nature of its appearance.—Sullivan 
v. State of Sao Paulo, C.C.A.N.Y., 
122 P.2d 355. 

(2) Acts of executive branch held 
to constitute a recognition and al¬ 
lowance of claim.—^Miller v. Perro- 
carrill Del Pausifico De Nicaragua, 
18 A.2d 688, 137 Me. 251. 

(3) Acts of executive branch held 
not to constitute a recognition and 
allowance of claim. 

U.S.—The Secundus, D.C.N.Y., 15 F- 
2d 711. 

N.Y.—^U. S. of Mexico v, Schmuck. 
66 N.B.2d 677. 293 N.Y. 264, re¬ 
heard 62 N.E.2d 64, 294 N.Y. 265— 
Lament v. Travelers Ins. Co., 24 
N.E.2d 81, 281 N.Y. 362, reargu¬ 
ment denied 26 N.E.2d 808, 282 N. 
Y. 676, motion denied 29 N.E.2d 
939. 284 N.Y. 633—Ulen & Co. v. 
Bank Gospodarstwa Krajowego 
(National Economic Bank), 24 N. 
Y.S.2d 201, 261 App.Div. 1, appeal 
denied 25 N.Y.S.2d 1002, 261 App. 
Div. 838. 

36. N.T.—U. S. of Mexico v. 
Schmuck, 62 N.E.2d 64, 294 N.Y 
265. 
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ernment but does not pass on the ultimate legal 
question of immunity, the courts should accept such 
facts as true.37 Nevertheless it has been held that, 
notwithstanding the allowance of the claim of im¬ 
munity by the political branch of the government, 
the judicial branch retains jurisdiction to determine 
any question left open by the political branch for 
decision by the judicial branch.^S 

The foreign government is also entitled as of 
right, on a proper showing, to appear in a pending 
suit, there to raise the jurisdictional question in its 
own name or in that of its accredited and recog¬ 
nized representative.^^ The representative must 


be a duly accredited and recognized representative 
of the foreign sovereign sovereign immunity may 
not be asserted by a private party litigant.^l In 
the absence of recognition of the immunity by the 
State Department, the court has authority to de¬ 
cide for itself whether all the requisites for im¬ 
munity exist,42 that is to say, it is for the courts, 
in the case of seizure of property, to decide whether 
the property when seized was that of a foreign 
government and was of a character and operated 
under conditions entitling it to the immunity in 
conformity to the principles accepted by the depart¬ 
ment of the government charged with the conduct 


37. U.S.—Sullivan v. State of Sao 
Paulo. C.C.A.N.T,, 122 F.2d 355— 
The Janko (The Norsktank), D.C. 
N.Y., 54 F.Supp. 240, supplemented 
on other grounds 54 F.Supp. 241— 
The loannis P. Goulandris, B.C-X. 
Y.. 40 F.Supp. 924. 

38. Consent to he sued 

Where the executive branch does 
not pass on the question whether 
the foreign sovereign had waived 
its immunity and consented to be 
sued, the courts have jurisdiction 
to pass on such matter.—U. S. of 
Mexico V. Schmuck, 62 N.E.2d 64, 
294 N.Y. 265—U. S. of Mexico v. 
Schmuek, 56 N.E,2d 577, 293 N.Y. 

264, reheard 62 N.E.2d 64, 294 N.Y. 

265. 

39. U.S.—^Republic of Mexico v. 
Hoffman, Ol., 65 S.Ct. 530, 324 U. 
S. 30, 89 L.Bd. 729—The Nave- 
mar, N.Y., 58 S.Ct 432, SOS U.S. 
68, 82 L.Ed. 667—The Adriatic, 
Pa., 258 F. 902, 169 C.C.A. 622— 
The Roseric, D.GN.J., 254 F. 154— 
The Florence H., D.C.N.Y.. 248 F. 
1012. 

Me.—^Miller v. Ferrocarrill Del Pa- 
cifico De Nicaragua, 18 A.2d 688, 
137 Me. 251. 

N.Y,—Fields v. Predionica i Tkani- 
ca A.D., 35 N.Y.S.2d 408, reversed 
on other grounds 37 N.Y.S.2d 874, 
265 App.Div. 132, reargument de¬ 
nied 39 N.Y.S.2d 1000, 265 App. 
Div, 1000, appeal denied 39 N.Y. 
S.2d 1001, 265 App.Div, 1000, ap¬ 
peal dismissed 49 N.E.2d 1007, 290 
N.Y. 740. 

33 C.J. p 398 note 5 [e]. 

However, there has been some au¬ 
thority that the suggestion must 
come from or through the State 
Department—Societa Commerciale 
Itallna Di Nav. v. Maru Nav. Co., C. 
C.A.Md., 280 F. 334. 

Special appearance 

(1) Special appearance by foreign 
sovereign may be allowed where the 
papers disclose a prima facie case 
of immunity.—Fields v. Predionica i 
Tkanica A. D., 31 N.Y.S.2d 739, 263 
App.Div. 165, 


(2) On motion for leave to appear 
‘specially as party to, and for dis¬ 
missal of, action to impress trust 
on proceeds of insurance policies 
on vessel, merits and validity of 
plaintiff’s effort to impress such 
trust are not before court for ad¬ 
judication, but it must be assumed 
for purposes of motion that plain¬ 
tiff’s claim that all such proceeds 
should be Impressed with trust in 
plaintiff’s favor is a+ least prima fa¬ 
cie valid.—Aktieselskabet Dampski- 
bsselskabet Vesterhavet v. W'. A. 
Kirk & Co.. 44 N.Y.S.2d 6. 180 Misc. 
979, affirmed 56 N.Y.S.2d 537, 269 
App.Div. 840, appeal granted 58 N. 
Y.S.2d 342, 269 App.Div. 936. 

Usual practice followed by forelgrn 
government which asserts a claim 
of immunity is for the government 
to present a request to the courts 
to decline jurisdiction, on special ap¬ 
pearance for that purpose.—Fields 
V. Predionica i Tkanica A. D., 31 N. 
Y.S.2d 739, 263 App.Div. 155. 

When foreign country has severed 
diplomatic relations with the United 
States, the intercourse thereafter to 
be carried on between the govern¬ 
ments should be conducted exclu¬ 
sively through the State Depart¬ 
ment, in view of Rev.St. § 202, 5 U. 
S.C.A. § 156, and a court, which has 
arrested a vessel of such foreign 
government, cannot entertain unofla- 
cial suggestions made on behalf of 
such government by the recognized 
representative of another foreign 
power in charge of such govern¬ 
ment’s affairs in this country.—The 
Gul Djemal, D.C.N.Y., 296 F. 563, 
affirmed 44 S.Ct 244, 264 U.S. 90, 68 
L.Ed. 574. 

40. U.S.—The Sao Vicente, N.Y., 43 
S.Ct 15, 260 U.S. 151, 67 L.Ed. 179 
—^Lyders v. Lund, D.C.Cal., $2 F. 
2d 308—Kunglig Jamvagsstyrel- 
sen V. Dexter & Carpenter, C.CA.. 
N.Y., 32 F.2a 195, cerUorari denied 
60 S.Ct 32, 280 U.S. 679, 74 L.Ed. 
629—The Secundus, D.C.N.Y., 13 
F.2d 469—Government of France 
V. Isbrandtsen-Moller Co., D.C.N. 
Y., 48 F.Supp. 631. 
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N.Y.—Holzer v. Deutsche Reichbahn 
Gesellschaft 289 N.Y.S. 943, 160 
Misc. 597. 

Power of consul to claim immunity 
see Ambassador and Consuls § 16. 
Where party Is neither sovereign 
nor ambassador, the claim will not 
be recognized unless by diplomatic 
interven^^ion.—Puente v. Spanish 
Nat State, C.C.A.N.Y., 116 P.2d 43. 
certiorari denied 62 S.Ct 57, 314 U. 
S. 627, 86 L.Ed. 504—Kunglig Jarn- 
vagsstyrelsen v. Dexter & Carpenter, 
D.C.N.Y., 300 F. 891. 

Master of foreign ship may not 
claim immunity for vessel.—The 
Gul Djemal, N.Y., 44 S.Ct 244, 264 
U.S. 90. 68 L.Ed. 574. 

Private attorneys of foreign na¬ 
tion may not claim the immunity 
without a showing of authority on 
their part to represent the sover¬ 
eignty of the foreign nation. 

U.S.—Ex parte Muir, 41 S.Ct 185, 
254 U.S. 622, 65 L.Ed. 383. 

Cal.—^U, S. of Mexico v. Rask, 4 
P.2d 981, 118 Cal.App. 21. 

41. U.S.—^Kunglig Jarnvagsstyrel- 
sen V. Dexter & Carpenter, C.C,A. 
N.Y., 32 P.2d 195, certiorari denied 
50 S.Ct 32, 280 U.S. 579, 74 L. 
Ed. 629—Government of Prance v. 
Isbrandtsen-Moller Co., D.C.N.Y.. 
48 F.Supp. 631. 

Me.—^Miller v. Ferrocarrill Del Pa- 
cifico De Nicaragua, 18 A.2d 688, 
137 Me. 251. 

42. U.S.—^Republic of Mexico v. 
Hoffman, Cal., 65 S.Ct 630, 324 
U.S, 30, 89 L.Ed. 729—Ex parte 
Republic of Peru, La., 63 S.Ct 793, 
318 U.S. 678, 87 L.Ed. 1014—The 
Navemar, N.Y., 58 S.Ct 432, 308 
U.S. 68, 82 L.Ed. 667. 

Me.—Miller v. Ferrocarrill Del Pa- 
eifleo De Nicaragua, 18 A.2d 688, 
137 Me. 251. 

N.Y.—^Hannes v. Kingdom of Rou- 
mania Monopolies Institute, 20 N. 
Y.S.2d 825, 260 App.Div. 189, rear- 
gument denied 24 N.Y.S.2d 994, 
260 App.Div. 1006, resettled 26 
N.T.S.2d 856. 260 App.Div. 1058. 
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of foreign relations.^3 In such case, while the 
declaration or suggestion of a representative of the 
foreign nation is entitled to great weight on the 
claim of immunity, it is not conclusive on the 
court the claim must be established by proof. 
The courts should not allow an immunity on new 
grounds which the political branch has not seen fit 
to recognize.'^® Where the suggestion is insuffi¬ 
cient, additional time may be allowed by the court 
for filing a new claim of immunity.^ 7 

The claim of immunity, at least where it is not 
apparent, must be properly and explicitly raised-^S 
and must be clear and unmistakable.'^^ burden 

of proving sovereign immunity is necessarily laid 


§ 19 

on the party who asserts it.50 Nevertheless it has 
been held that, when a sovereign state as such is 
sued, it need not affirmatively assert its immunity,^^ 
and that, where there is no vestige of apparent ju¬ 
risdiction, plaintiff should show jurisdiction by a.U 
leging and proving the sovereign’s consent to be 
sued, and that in the absence of such allegation and 
proof the court, acting on its own motion or on 
appropriate suggestion, may dismiss the com- 

plaint.52 

§19. Remedies 

Differences between states may be resolved by ami¬ 
cable means or nonamtcable measures of redress short 
of war and by war. 


43. U.S.—^Republic of Mexico v. 
Hoffman, Cal., 65 S.Ct, 530, 324 
U.S. 30, 89 L.Bd. 729. 

44. U.S.—The Navemar, N.Y., 58 S. 
Ct 432, 303 U.S. 68. 82 L.Ed. 667. 
“Otherwise actions brought in this 

state against private individuals or 
corporations and In no way affecting 
any interest of a foreign govern¬ 
ment would be subject to dismissal 
whenever a foreign government 
chose to interpose a claim to such 
interest, however unfounded and 
baseless such claim might be.”— 
Aktieselskabet Dampskibsselskabet 
Vesterhavet v. W. A. Kirk & Co„ 44 
N.Y.S.2d 6. 7, 180 Misc. 979, affirmed 
56 N.Y.S.2d 537, 269 App.Div. 840, 
appeal granted 58 N.Y.S.2d 342, 269 
App.Div. 936. 

Declaration of minister of Rou- 
mania that property attached in New 
York was held by Roumanian cor¬ 
poration for governmental use was 
entitled to great weight as a state¬ 
ment of contentions made, but was 
not controlling and did not prevent 
appellate division from weighing 
facts to determine Question of im¬ 
munity, where United States gov¬ 
ernment submitted the Question to 
the appellate division for decision.— 
Hannes v. Kingdom of Roumania 
Monopolies Institute, 20 N.Y.S.2d 
825, 260 App.Div. 189, reargument 
denied 24 N.Y.S.2d 994, 260 App.Div. 
1006, resettled 26 N.Y.S.2d 856, 260 
App.Div. 1058. 

DeclaratioxL held snfficlexit 
U.S.—^Dexter & Carpenter v. Kunglig 
Jarnvagsstyrelsen, C.C.A.N.Y., 43 
P.2d 705, certiorari denied 51 S.Ct. 
181, 282 U.S. 896, 75 L.Ed. 789. 
Declaratioa, held insnfflcieut 
U.S.—The Pesaro, N.Y., 41 S.Ct 308, 
255 U.S. 216, 65 L.Ed. 592—The 
Secundus, D.C.N.Y., 16 F.2d 711. 

45. U.S.—Puente v. Spanish Nat. 

State, C.C.A.N.Y., 116 P.2d 43, cer¬ 
tiorari denied 62 S.Ct 67, 314 U. 
S. 627, 86 L.Ed. 504—Ervin v. 

Quintanilla, C.C.A.Ala., 99 F.2d 
935, certiorari denied 69 S.Ct 485, 


306 U.S. 635, 83 L.Ed. 1037—The 
Uxmal, D.C.Mass.. 40 F.Supp. 258. 
N.Y.—Lament v. Travelers Ins. Co., 
24 N.E.2d 81, 281 N.Y. 3C2. rear¬ 
gument denied 26 N.E.2d SOS, 282 
N.Y. 676, motion denied 29 N.E.2d 
939, 284 N.Y. 633. 

“The filed suggestion, though suf¬ 
ficient as a statement of the con¬ 
tentions made, was not proof of its 
allegations. This court has explicit¬ 
ly declined to give such a suggestion 
the force of proof or the status of 
a like suggestion coming from the 
Executive Department of our gov¬ 
ernment.”—The Navemar, N.Y., 58 
S.Ct 432, 435, 303 U.S. 68, 82 L.Ed. 
667. 

Mere presence of alleged adverse 
claim of kommisaar appointed pur¬ 
suant to laws of Germany would not 
be sufficient to defeat plaintiff’s 
right to judgment in action for price 
of hops sold by plaintiff to defend¬ 
ant prior to confiscation of plain¬ 
tiff’s business by Germany follow¬ 
ing occupation of Sudetenland.— 
Stern v. S. S. Steiner, Inc., 12 N.Y. 
S.2d 44. 

46. U.S.—Republic of Mexico v. 
Hoffman, Cal., 65 S.Ct. 530, 324 
U.S. SO, 89 L.Ed. 729. 

47. U.S.—The Secundus, D.C.N.Y., 
13 F.2d 469. 

48. N.Y.—^Holzer v. Deutsche 
Reichsbahn Gesellschaft, 289 N.Y. 
S. 943, 160 Misc. 597. 

Possibility of interest 

Fact that a foreign government 
may have an Interest in the con¬ 
troversy between a foreign corpo¬ 
ration and another foreign corpo¬ 
ration doing business in the state 
is not enough to lead court to de¬ 
cline jurisdiction, particularly where 
no assertion of sovereign immunity 
has been made.—Rederiet Ocean 
Aktieselskab v. W. A. Kirk & Co., 51 
N.Y.S.2d 665. 

49. N.Y.—^Holzer v. Deutsche 
Reichsbahn Gesellschaft, 289 N.Y. 
S. 943, 160 Misc. 697. 

50. U.S.—Bradford v. Chase Nat. 
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Bank of City of New York, D.C.N. 
Y., 24 F.Supp. 28, affirmed Berger 
V. Chase Nat. Bank of City of 
New York, 105 F.2d 1001, affirmed 
60 S.Ct. 707, 309 U.S. 632, 84 L.Ed. 
990, rehearing denied 60 S.Ct. 885. 
309 U.S. 698, 84 L.Ed. 1037, affirm¬ 
ed Schram v. Chase Nat. Bank of 
City of New York, 60 S.Ct. 707, 309 
U.S. 632, 84 L.Ed. 990, rehearing 
denied 60 S.Ct. 885, 309 U.S. 698, 
84 L.Bd. 1037, affirmed Wardell v. 
Chase Nat. Bank of City of New 
York, 60 S.Ct. 707, 309 U.S. 632, 
84 L.Ed. 990, rehearing denied 60 
S.Ct. 885, 309 U.S. 698, 84 L.Ed. 
1037, affirmed Young v. Chase Nat. 
Bank of City of New York, 60 S. 
Ct. 707, 309 U.S. 632, 84 L.Ed. 990, 
rehearing denied 60 S.Ct. 8S5, 309 
U.S. 698, 84 L.Ed, 1037. affirmed 
Feucht V. Chase Nat. Bank of 
City of New York. 60 S.Ct. 708. 
309 U.S. 632, 84 L.Ed. 990, rehear¬ 
ing denied 60 S.Ct. 886, 309 U.S. 
698, 84 L.Ed. 1037. 

N.Y.—^Holzer v. Deutsche Reichs¬ 
bahn Gesellschaft, 289 N.Y.S. 943, 
160 Misc. 597—^Fields v. Predioni- 
ca i Tkanica A.D., 35 N.Y.S.2d 408, 
reversed on other grounds 37 N.Y. 
S.2d 874, 265 App.Div. 132, reargu¬ 
ment denied 39 N.Y.S.2d 1000, 265 
App.Div. 1000, appeal denied 39 
N.Y.S.2d 1001, 265 App.Div. 1000, 
appeal dismissed 49 N.E.2d 1007, 
290 N.Y. 740. 

51. U.S.—^Puente v, Spanish Nat. 
State, C.C.A.N.Y,, 116 F.2d 43, cer¬ 
tiorari denied 62 S.Ct 67, 314 U.S. 
627, 86 L.Ed. 504. 

“To sue a sovereign state is to 
insult it in a manner which It may 
treat with silent contempt. It Is 
not bound to come into our courts 
and plead its immunity. It is lia¬ 
ble to suit only when its consent is 
duly given.”—^Nankivel v. Omsk All- 
Russian Government, 142 N.E. 569, 
570, 237 N.Y. 150. 

52- U.S.—^Puente v. Spanish Nat. 
State, C.C.A.N.Y., 116 P.2d 43, cer¬ 
tiorari denied 62 S.Ct. 67, 314 U.a 
627, 86 L.Ed. 604. 
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International differences maj* be resolved by 
•amicable means, by nonamicable measures of re¬ 
dress short of war and by war.^^ 

Under the Charter of the United Nations its 
members shall settle their international disputes by 
peaceful means in such a manner that international 
peace and security, and justice, are not endan¬ 
ger ed.^^ The parties to any dispute, the continu¬ 
ance of which is likely to endanger the maintenance 
of international peace and security, shall, first of 
all, seek a solution by negotiation, inquiry, media¬ 
tion, conciliation, arbitration, judicial settlement, 
resort to regional agencies or arrangements, or 
other peaceful means of their own choice,®^ 

§ 20. -Negotiation 

International differences may be settled by negotia¬ 
tion. 

Negotiation is the simplest means of settling 
state differences and that to which states always 
resort before they make use of other means.^® Ne¬ 
gotiations are usually conducted through diplomatic 
channels,57 although more expeditiously, and usu¬ 
ally more satisfactorily, by international conferenc¬ 
es, especially where more than two states are con- 
cemecL58 

§ 21. -Conciliation 

States between which there arises a dispute may 
arrange for a commission to consider and report on their 
differences. 

Where ordinary negotiation fails, the states con¬ 
cerned may arrange for a commission to consider 


and report on their differences, although without 
agreeing to abide thereby.^^ 

§ 22. -Mediation 

Differences between nations may be settled by medi¬ 
ation. 

Mediation involves the intervention of a third 
power, either voluntarily^O or at the request of a 
disputant.51 The United States has expressly de¬ 
clared through its congress, 22 U.S.C.A. § 261, that 
its policy is to adjust and settle its international 
disputes through mediation or arbitration, to the 
end that war may be honorably avoided. 

§ 23. -Arbitration 

Disputes between states may be submitted to arbi¬ 
tration. 

Arbitration requires an agreement, usually in the 
form of a treaty, to submit the controversy to a 
specific tribunal.52 It is a time-honored method 
which has been employed with increasing frequen¬ 
cy in recent years,53 especially since the establish¬ 
ment of the Hague ^‘Permanent Court of Arbitra¬ 
tion” under the Hague Convention of 1907.54 It 
is one of the methods prescribed by the Charter of 
the United Nations.55 

An award to the effect that the marine territory 
of a state is limited to the three-mile zone binds the 
nationals thereof who are likewise entitled to its 
benefits.55 An award when duly made is res judi¬ 
cata ;57 tut this does not prevent, nor is it incon¬ 
sistent with the principle of, international arbitra¬ 
tion to provide for a judicial investigation of fraud 
in obtaining an award.55 


sa Wilson Intli. (Hornbook) §S 
86 - 101 . 

Amicable means of settlement see 
infra §§ 20-23. 

War see the C.J.S. title War § 1 et 
sect, also 67 C.J. p 336 note 2 et 
seq. 

‘Whenever an act done by a sov¬ 
ereign in his sovereign character is 
questioned, it becomes a matter of 
negotiation, or of reprisals, or of 
war."—Wulfsohn v. Russian Social¬ 
ist Federated Soviet Republic, 138 N. 
B. 24, 26, 234 N.Y. 372. 

54. Charter of United Nations c 1 

art 2. 

55. Charter of United Nations o VI 
art 33 par 1. 

50. Vol. 2 Oppenhelm Int.L., 3d ed, 
1920, p 6. 

33 C.J. p 416 note 51. 

Clftlmg for damages are most fre¬ 
quently adjusted by negotiation.— 
McLeod’s Case, 3 Moore Int.Arb. 
2419, 2422—33 aj. p 416 note 54. 


Charter of TTsited Nations, c VJ 
art 33 par 1, provides, among other 
things, for negotiation. 

67. Vol. 1 Oppenheim IntL,, 3d ed, 
1920, § 480. 

“The procedure in case of negotia¬ 
tion is ordinarily as follows: One 
state presents its claim; the other 
replies; if there is then disagree¬ 
ment, a conference or an exchange 
of communications ensues and agree¬ 
ment is reached.”—Wilson InLL. 
(Hornbook) 5 87. 

58. Vol.—1 Oppenhelm Int.L., 3d ed, 
1920, §§ 483-485. 

Arms limitation conference of 
Washington 1921-1922 is a conspicu¬ 
ous instance. 

59. Wilson IntL. (Hornbook) § 89. 
33 C.J. p 416 note 55. 

Charter of United Nations, c VI 
art 33 par 1, prescribes conciliation 
as a method of settling differences. 

60. VoL 2 Oppenheim IntL., 3d ed, 
1920, c 1 (III). 

33 C.J. p 416 note 66, 
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“Third powers have the right to 
offer mediation, and it shall be re¬ 
garded as a friendly act.”—Wilson 
IntL. (Hornbook) § 88. 

Charter of United Nations, c VI 
art 38 par 1, provides for mediation. 

61. Vol. 7 Moore IntUDlg, §§ 1065- 
1068. 

33 C.J. p 416 note 57. 

62. Vol. 2 Oppenheim IntL., 8d ed. 
1920, § 12 et seq. 

63. Wilson Int.L. (Hornbook) 9 91. 
33 C.J. p 416 note 59. 

As the declared policy of the United 
States see 22 U.S.C.A. § 261. 

64. Wilson IntL. (Hornbook) | $1. 
33 C.J. p 416 note 60. 

65. Charter of United Nations c VT 
art 33 par 1. 

66. U.S.—La Ninfa, Alaska, 76 F. 
513, 21 C.C.A. 434. 

67. U.S.—Mexico v. U. S., Scott 
Hague Court Reports 1-53, New 
York, 1916. 

33 C.J, p 416 note 62. 

68. U.S.— La Abra Silver Min. Co. v. 
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§ 24. -Litigation in General 

The International Court of Justice Is the principal 
judicial organ of the United Nations and Is successor 
to the Permanent Court of International Justice created 
by the League of Nations. 

The International Court of Justice is the princi¬ 
pal judicial organ of the United Nations and it is 
to function in accordance with the statute annexed 
to the charter, which is based on the Statute of the 
Permanent Court of International Justice and forms 
an integral part of the Charter of the United 
Nations.^^ The International Court of Justice con¬ 
sists of fifteen members, no two of whom may be 
nationals of the same state. The seat of the court 
shall be established at The Hague, but the court 
may set and exercise its functions elsewhere when¬ 
ever the court considers it desirable.^O 

§ 25. -Coercion 

The various coercive measures used to settle in¬ 
ternational disputes, such as the severance of diplo¬ 
matic relations, retorsion and reprisal, embargo 
and pacific blockade, and war itself, are considered 
in the C.J.S. title War § 1 et seq, also 67 Corpus 
Juris page 336 note 1 et seq, and 33 Corpus Juris 
pages 415-417 notes 51-78. 

§ 26. Claims against State by Foreign Sub¬ 
jects or Citizens 

a. In general 

b. Jurisdiction 

c. Conclusiveness and effect of decision 

of commissioners 

a. In Gheneral 

Claims of citizens of the United States against for> 
eign governments are sometimes the subject of treaty 
provisions. 
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Claims of citizens of the United States against 
foreign governments usually, at least, are not de¬ 
termined by municipal but by international law;*^^ 
such claims have frequently been the subject of 

treaty provisions.^2 

While the United States has the power to make 
such disposition of claims of its citizens against 
other governments as may be necessary for the 
peace and welfare of the country, and may, as be¬ 
tween its citizens and the other government, en¬ 
tirely extinguish them,'*^ there is authority for the 
view that such claims are property rights of the 
citizens,and under the constitution cannot be 
taken or destroyed by the government without com- 

pensation.'^S 

Arbitration. While it seems that the United 
States has power to submit to arbitration the claim 
of one of its own citizens against a foreign govern¬ 
ment,*^® it must be done with due regard to the 
rights of the citizen*^? and ample provision made 
for him to be heard and to present the evidence 
on which he relies.*^® 

Interest for detention. The United States is not, 
in the absence of statute, liable for interest for the 
detention of money received by it to be distributed 
to claimants.'^^ 

b. Jurisdiction 

Claims against foreign governments ordinarily are 
submitted to commissioners or some similar body for 
determination. 

Claims against foreign governments ordinarily 
have been submitted to commissioners or some tri¬ 
bunal of arbitration to determine their validity and 
amount,®® and, generally speaking, neither the state 
nor federal courts have any jurisdiction with regard 
to claims against foreign governments except as to 
the adju<itment of conflicting rights of different 


U. S., Ct.Cl., 20 S.Ct. 168, 175 U. 
S. 423, 44 223—Frelingrliuy- 

sen V. U. S. ex rel. Key, D.C., 3 S. 
Ct 462, 110 U.S. 63, 28 L.Ed. 71. 

€9. Charter of United IJ’ations c 
XIV art 92. 

Actions by or against foreign sover¬ 
eigns or nations see supra § 18. 
The Statute of the International 
Court of Justice is set out in 31 Am. 
Bar Assoa Joum., August, 1946, pp 
400-406. 

Pexmaiient Court of International 
justice and Hague Tribunal are con¬ 
sidered in Wilson Int. L. (Hornbook) 
5 93—33 C.J. p 416 notes 64, 65. 

70- The members of the Internation¬ 
al Court of Justice and terms of 
office are listed in 82 Am. Bar As¬ 
soc. Journ., March, 1946, p 140. 

480.J.S.-^ 


71. U.S,—Hubbell v. U. S., 16 CtCl. 
546. 

63 C.J. p 850 note 62. 

72. D.C—Doerschuck v. Mellon, 65 
F.2d 741, 60 App.D.C. 383. 

63 C.J. p 850 note 63. 

Money paid as trust fund for claim¬ 
ants 

Money paid into United States 
treasury by Mexican Government un¬ 
der Special Claims Convention pro¬ 
viding for en bloc settlement of spe¬ 
cial claims against the Mexican 
Government is a trust fund, of which 
claimants are beneficiaries.—^Ameri- 
can-Mexican Claims Bureau v. Mor- 
genthau, D.GD.C., 26 P.Supp. 904. 

73. U.S.—Meade v. U. S., 2 CtCl. 
224, affirmed 9 Wall. 691, 19 Li.Ed, 
687, 7 CtCl. 161, 
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Butler Treaty-Making Power §§ 442, 
443. 

74- U.S.—Meade v. U. S., supra. 

63 C.J. p 850 note 65. 

75. U.S.—^Meade v. U. S., supra. 

63 C.J. p 850 note 66. 

7$. U.S.—The Armstrong v. U. S., 
Dev.CtCl. §§ 20, 21. 

77- U.S.—The Armstrong v. U. S., 
Dev.CtCl. §§ 23, 24. 

79. U.S.—^The Armstrong v, U. S., 
Dev.CtCl. |§ 16-18. 

79. U.S.—^U. S. ex rel. Angarlca de 
la Kua V. Bayard, D.C., 8 S.Ct. 1156, 
127 U.S. 251, 32 D.Eld. 159. 

63 C.J. p 861 note 84. 

80. D.C.—^Doerschuck v. Mellon, 55 
F.2d 741, 60 App.D.a 383. 

63 C.J. p 860 note 7*0. 
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§ 26 

claimants after the amount and validity of the claim 
have been established by some other tribunal.^^ 
There are instances in which the courts of this 
country have been clothed with jurisdiction to de¬ 
termine the merits of claims against a foreign gov- 
ernment,S2 their jurisdiction does not exist un¬ 
less conferred by congress,and as a rule the cas¬ 
es in which it has been conferred are those in 
which the United States for political purposes has 
assumed to pay such claims.^^ 

After the amount and validity of the claim have 
been established by commissioners, however, the 
rights of different claimants to the whole or any 
part of the amount thereof usually may be settled 
by the ordinal*}^ judicial tribunals.^5 

c. Conclosiveness and Effect of Decision of 
Commissioners 

The decision of the commissionei^ Is conclusive and 
final on all matters within their Jurisdiction. 

The decision of commissioners appointed pursu¬ 
ant to, or as a result of, a treaty to determine the 
amount and validity of claims is final and conclu¬ 


sive on all matters within their jurisdiction and au¬ 
thority,^^ whether of law or fact;^7 but ordinarily 
their authority is restricted to determining the 
amount and validity of claims as against the other 
government,®^ and their decision is not conclusive 
as to the rights of different claimants among them¬ 
selves.®^ 

The United States may, although the commis¬ 
sioners have rendered their decision, treat with the 
other nation for a retrial of the case, as where it 
is alleged that some of the claims presented were 
fraudulent, and may, pending such negotiations, 
withhold from claimants the amounts already re¬ 
ceived by the United States for distribution;^® or 
it may authorize the bringing of a suit in the name 
of the United States to try the question of fraud, 
and, if the claims are shown to be fraudulent, may 
authorize the return of any moneys paid to, and 
remaining in the custody of, the United States,®^ 
and the secretary of state may properly refuse to 
pay over to claimants money received on an award 
made by commissioners while litigation over con¬ 
flicting claims is pending.®^ 


HTTEBNATIOKAI. offense. See International 
Law § 2. 

nfTEBNMENT. An interning; state of being in¬ 
terned;! used of foreign troops of a belligerent 
coming into neutral territory.^ Internment of sea¬ 
men at outbreak of hostilities see the C.J.S. title 
Seamen § 74, also 56 C.J. p 971 notes 86-88; and 


of enemies within belligerent territory see the C. 
J.S. title War § 12, also 67 C.J. p 352 notes 14-20. 

INTERNXJNOIO. A minister of a second order, 
charged with the affairs of the papal court in coun¬ 
tries where that court has no nuncio.® 

INTEBNTJNOIX7S. A messenger between two par- 


si. U.S. —Comegrys v. Vasse, Pa., 1 

Pet 193, 7 L.Bd. 108. 

63 C.J. p 850 notes 71, 72. 

Jurisdiction of court of claims see 

Federal Courts § 334. 

Foreign clfttxos as l}etween foreign¬ 
ers 

United States and state courts owe 
no duty to undertake proceeding to 
settle foreign claims as between for¬ 
eigners.—Application of People, by 
Beha, 243 N.T.S. 35, 229 App.Div. 637, 
reversed on other grounds People by 
Beha v. Russian Reinsurance Co. of 
Petrograd, Russia, 175 N.E. 114, 255 
N.T. 416, motion denied In re Peo¬ 
ple. by Beha., 177 N.E. 180, 256 hT.T. 
655. Reversed on other grounds 175 
N.B. 120, 255 N.T. 433, motion de¬ 
nied 178 N.E. 778, 257 N.Y. 544 and 
186 N.B. 762, 261 N.Y. 616 and mo¬ 
tion granted 186 N.E. 766, 261 N.Y, 
624 and modified on other grounds 
188 N.E. 17, 262 N.Y. 453. Modified 
on other grounds 176 N.E. 121, 255 
N.Y. 436. 


82. U.S,—Ex parte U. S., 17 Wall. 
439, 21 L..Ed. 696, 9 Ct.CL 38. 

63 C.J. p 850 note 73. 

83. Butler Treaty-Making Power S 
444. 

84. Butler Treaty-Making Power § 
444. 

85. U.S.—Comegys v. Vasse, Pa., 1 
Pet. 193, 7 L.Ed. 108. 

63 C.J. p 851 note 76. 

86. U.S,—^Butler v. Goreley, Mass., 
13 S.Ct 84, 146 U.S. 303, 36 L.Ed. 
981. 

63 C.J. p 851 note 77. 

87. Pa,—^Yard v. Cramond, 6 Rawle 
18. 

sa U.S.—Comegys v. Vasse, Pa., 1 
Pet. 193, 7 L..Ed. 108. 

63 C.J. p 851 note 79. 

89. U.S,—^Williams v. Heard, Mass., 
11 S.Ct. 885, 140 U.S. 529, 35 L..Ed. 
660. 

63 C.J. p 851 note 80. 

90, U.S.—^Frelinghuysen v. U. S. ex 
rel Key, D.C., 3 S.Ct. 462, 110 U.S. 
63, 28 L.Ed. 71. 
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91. U.S.—La Abra Silver Min. Co. 
V. U. S., 20 S.Ct. 168, 175 U.S. 423, 
44 UEd. 223, 35 Ct,Cl. 623. 

92. U.S.—Bayard v. U. S. ex i^l. 
White, D.C., 8 S.Ct. 1223, 127 U.S. 
246, 32 L.Bd. 116. 

63 O.J. p 851 note 83. 

1. Webster New Int D. 

* 

2. Bouvier L. D. 

“Internment is not a punisliment 
for crime, but simply an appropriate 
means agreed upon for the tempo¬ 
rary care of alien forces who seek 
asylum in neutral territory. . . . 
Internment, in many respects, closely 
resembles the temporary confinement 
necessary to the exclusion or de¬ 
portation of aliens, both being means 
! respectively employed for the execu¬ 
tion of laws— B. treaty in the one case, 
and an act of Congress in the other." 
—^Ex parte Toscano, D.C.CaL, 208 P. 
938, 941. 


3; Black L. IX 
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ties; a go-between; applied to a broker, as the 
agent of both parties.^ 

INTEE PAEES NON EST POTESTAS.5 

INTER PAETES. See Inter 46 C.J.S. p 1107 note 
40. 

INTEEPBLAOION. In Spanish law, demand; ap¬ 
peal for protection.® 

INTEEPELLATE. To address with a question, es¬ 


pecially when formal and public; ori^ally used 
with respect to proceedings in the French legisla¬ 
ture; also used with reference to questions by the 
court to counsel during an argument,^ 

INTEEPELLATION. In the civil law, the act by 
which, in consequence of an agreement, the party 
bound declares that he will not be bound beyond a 
certain time.® 

INTEEPLEA. See Interpleader § 2. 

7. Black L. D. 

8. Black Lu l>m 


4. Black la, D. no one is the more powerful.”— 

5. A maxim meaning “Among equals Peloubet Leg. Max. 

6. Escriche Dlccionario. 
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INTERPLEADER 

This Tide includes remedies for protection of persons holding property or liable for debts, etc., the 
right to which is in controversy between others, by compelling such claimants to litigate their rights be¬ 
tween themselves, more particularly bills of interpleader, actions for interpleader, and rules or orders for 
substitution of one such claimant as defendant in an action bought by the other; nature and scope of 
the remedy in general; grounds of such proceedings and defenses thereto; by and against whom and as 
to what property, debts, rights, claims, etc., they may be maintained; procedure therein; judgments and 
orders therein and operation thereof; and costs in such proceedings. 

Matters not in tills Title, treated elsewhere in tliis work, see DescriptiTe-Word Tn d wt 


Analysis 

L NATTJBE AND SCOPE OF EEMEDY, §§ 1-7 
n. RIGHT TO REMEDY, §§ 8-19 
nX PROCEEDINGS AND RELIEP, §§ 20-^0 


Sub-Analysis 

1. NATURE AND SCOPE OF REMEDY—p 37 
§ 1. At common law—p 37 

2. In equity—p 38 

3. Statutory proceedings—^p 40 

4. -Action of interpleader—^p 40 

5. - Substitution of parties—^p 41 

6. -Concursus—p 41 

7. Proceeding in nature of interpleader—^p 42 

IL RIGHT TO REMEDY—p 44 

§ 8. Existence of other remedy—^p 44 

9. Property and rights subject—^p 45 

10. Persons entitled—^p 46 

11. Persons who may be compelled to interplead—^p 47 

12. Grounds for relief—^p 48 

13. -Identity of subject matter of claims—49 

14. -Nature and ground of claims—50 

15. - Privity of title between claimants—^p 53 

16. -Interest or independent liability of person in possession or debtor—^p 55 

17. - Particular conflicting claims—^p 61 

18. Defenses and grounds of opposition—^p 64 

19. Effect of consent to interpleader—^p 65 

m. PROCEEDINGS AND RELIEF—p 66 

§ 20. In general—^p 66 

21. Jurisdiction—^p 66 

22. - Retention for other relief—^p 68 

23. Time to sue, limitations, and laches—^p 69 

24. Parties—^p 70 


See also descriptive word index in the back of this Volume 

36 


I1 


48 C. jr. S. INTERPLEADER 

UL PEOCBBBINGS AOT) EELEBP—Continued 

§ 25. Process and appearance—^p 72 

26, Deposit or payment into court—p 74 

27. Injunction—76 

^ ^28. Pleading; bill, complaint, or petition—p 78 

29. Cross bill or answer claiming interpleader—p 83 

30. Affidavit denying collusion—^p 83 

31. Application for substitution of parties—^p 84 
- 32. Answer, plea, cross bill, or counterclaim by claimant against stakeholder—p 84 

33. Replication or reply by stakeholder—^p 85 

34. Demurrers and motions by claimants—p 85 

35. Pleadings between claimants—^p 86 

36. - In statutory proceedings for substitution of parties—88 

37. Issues, proof, and variance—^p 89 

38. Objections, waiver, and amendments—^p 90 

39. Dismissal before hearing—^p 90 

40. Evidence—^p 91 

41. - On issues between claimants—^p 92 

42. Trial or hearing—^p 94 

43. -Issues between claimants—^p 95 

44. Judgment, decree, or order—^p 96 

45. -Against complainant—^p 97 

46. -In favor of complainant—p 98 

47. -Determining rights between claimants—p 100 

48. Proceedings after order of statutory substitution—103 

49. Appeal—^p 103 

50. Costs and fees—^p 103 

See also descriptive word index in the hack of this Volniae 


1 NATUEE AND SCOPE OF REMEDY 


§ 1, At Common Law 

The existence of Interpleader at common law is of 
very limited application. 

The right to grant interpleader is not dependent 
alone on statutory authority.^ It exists in certain 
cases at common law,^ but is of very limited appli- 
cation.^ The right existed in detinue, as discussed 
in Detinue § 18, and has been extended to a few 


other forms of action,^ such as quare impedit, and 
writs of right of ward.^ The remedy of inter¬ 
pleader was made available in Pennsylvania, at an 
early date, in common-law actions by scire facias 
or by motion and rule introduced as ancillary to 
the common-law action,® and statutory remedies of 
interpleader have been held not to abolish that 
method of administering relief.^ 


1. Pa.—Hlllegass v. Strohecker, 22 
PaJDist. 636. 

Interpleader as equitable remedy see 
infra § 2. 

2. N.Y.—^Brockport Nat. Bank v. 
Webaco Oil Co., 12 N.Y.S.2d 652, 
267 App.Div. 68, reargument de¬ 
nied 14 N.Y.S.2d 496, 267 App.Div. 
1043. 

33 CJ. p 419 notes 3, 6, 7. 

3. Midi.—Maxim v. Shotwell, 176 
N.W. 414, 209 Mich. 79. 


Tex.—^Hall v. San Jacinto State 

Bank, Civ.App., 265 S.W. 506. 
Wash.—Fuglede v. Wenatchee Dist. 

Co-op. Ass’n, 235 P. 790, 134 Wash. 

350, 39 A.L.R. 953. 

Xn England *'prior to the Act of 
1 and 2 William IV, c. 68 (1830-31), 
there was ... no interpleader 
in law, as distinguished from equity, 
except in actions of detinue,^’— 
Frank C, Sriedaker & Co, v. Wayne 
Title & Trust Co., 20 A,2d 819, 823, 
145 Pa.Super. 66. 
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4. Pa—^Russell v. Pottsville 35^rst 
Presb. Church, 65 Pa 9. 

33 C.J. p 419 note 6. 

5. Pa—Russell v. Pottsville First 
Presb. Church, supra 

33 C.J. p 419 note 7. 
e. Pa—Frank C. Snedaker & Co. v. 
Wayne Title & Trust Co., 20 A2d 
819, 145 PaSuper. 65—^B^sher v. 
Stevens Coal Co., 7 A.2d 573, 136 
PaSuper. 394. 

7. Pa—Fisher v. Stevens Coal Co., 
I supra 
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§ 2. In Eqiiit 7 

Interpleader is an equitable remedy In which a per¬ 
son, who owes or is in possession of money or property 
in which he disclaims any title or interest but which is 
claimed by two or more persons, prays that the claim¬ 
ants be compelled to state their several claims, so that 
the court may adjudge to whom the matter or thing in 
controversy belongs. The office or function of the rem¬ 
edy Is to protect one against conflicting claims and dou¬ 
ble vexation with respect to one liability. 

Interpleader is an ancient^ and well-established^ 
equitable remedy,^® which was in existence before 
the enactment of interpleader statutes,and which 
is maintainable independently of statute under gen¬ 
eral equity jurisdiction.^^ Jt is the peculiarly ap¬ 
plicable remedy where a fund or property owed by, 
or in the possession of, complainant is claimed by 
more than one person.^s 


A bill of interpleader is a bill exhibited where 
two or more persons severally claim the same debt, 
duty, or thing from complainant under different ti¬ 
tles or in separate interests; and he, not claiming 
any title or interest therein himself, and not know¬ 
ing to which of claimants he ought of right to ren¬ 
der the debt or duty or deliver the property, is ei¬ 
ther molested by an action brought against him or 
fears that he may suffer injury from their con¬ 
flicting claims, and therefore prays that they may 
be compelled to interplead, and state their several 
claims so that the court may adjudge to whom the 
matter or thing in controversy belongs.^^ Com¬ 
plainant is a disinterested or indifferent stakehold¬ 
er who simply prays that the hostile claimants be 
required to cease from troubling him and to settle 
their dispute among themselves.^5 


8. U.S,—^Klaber v. Maryland Casual¬ 
ty Co.. C.C.A.Neb.. 69 F.2d 934, 106 
A.L 1 .R. 617—Buxton v. Acadian Pro¬ 
duction Corporation, D.C.La., 85 P. 
Supp. 543 . 

9. U.S.—^Dee v. Kansas City Life 

Ins. Co.. C.C.A.I11.. 86 P.2d 813— 
Boice V. Boice. D.C.N.J., 48 P. 

Supp. 183. affirmed, C.C.A., 135 P. 
2d 919—^Metropolitan Life Ins. Co. 
V. Mason, D.C.Pa., 21 F.Supp. 704. 
Before United States Oonstitiitiozi 

was adopted, a familiar basis for ex¬ 
ercise of extraordinary powers of 
courts of equity was avoidance of 
risk of loss ensuing from demands 
in separate suits of rival claimants 
to the same debt or legal duty.— 
State of Texas v. State of Florida, 
Fla, & Tex., 59 S.Ct. 563, 306 U.S, 398, 
83 L.Ed. 817, 121 A.L.R, 1179. 

10. U.S.—standard Surety & Casual¬ 
ty Co. of New York v. Baker, C.C. 
A.MO., 105 F.2d 678—Bankers Life 
Co. V. Doering, D.C.Mlnn., 54 P. 
Supp. 302. affirmed, C.C.A., Doering 
V. Buechler, 146 P.2d 784—^Ameri¬ 
can Surety Co. of New York v. 
Marshall, D.C.M 0 ., 29 F.Supp. 946, 
motion overruled 30 F.Supp. 588— 
Eagle, Star & British Dominions 
V. Tadlock, D.C.Cal., 14 F.Supp. 
933. 

Ariz.—Schwartz v, Durham, 80 P.2d 
453, 62 Ariz. 256. 

Cal.—^Williams v. Gilmore, 125 P.2d 
639, 51 CaLApp.2d 684. 

Pla.--^urtis v. Albritton, 132 So. 677, 
101 Fla. 853—Jax Ice & Cold Stor¬ 
age Co. v. South Florida Farms 
Co., 109 So. 212, 91 Fla. 593, 48 
A.D.R. 957, followed In Central 
Farmers* Trust Co. v. Davis, 132 
So. 695, 101 Fla. 832. 

Ill.—^Hatzenbuhler v. Modern Wood¬ 
men of America, 27 N.E.2d 663, 
306 Ill.App. 601. 

Iowa.—Corpus Juris quoted in Kelly, 
Shuttleworth & McManus v. Cen¬ 
tral Nat. Bank & Trust Co. of Des 
Moines, 248 N.W. 9, 15, 217 Iowa 


725, supplemental opinion 250 N. 
W. 171, 217 Iowa 725. 

La.—Corpus Juris cited in Guy L. 
Deano, Inc., v. Seraphim, App., 170 
So. 378, 379. 

Mo.—Corpus Juris quoted in W. A. 
Ross Const. Co. v. Chiles, 130 S.W. 
2d 524, 528, 344 Mo. 1084—Baden 
Bank of St. Louis v. Trapp, App., 
ISO S.W.2d 755—Prudential Ins. 
[ Co. of America v. Sheehan, App., 
133 S.W.2d 1060—Mutual Life Ins. 
Co. of Baltimore, Md., v. Burger, 
App., 50 S.W.M 765. 

Ohio.—Bankers* Life Co. v. Waters, 
177 N.B. 530, 39 Ohio App. 343. 

Or.—Corpus Juris cited in New Am¬ 
sterdam Casualty Co. v. Hyde, 34 
P.2d 930, 935. 148 Or. 229, rehear¬ 
ing denied 35 P.2d 980, 148 Or. 229. 
Pa,—Prank C. Snedaker & Co. v. 
Wayne Title & Trust Co., 20 A.2d 
819, 145 Pa.Super. 65—Allegheny 
County V, Simon, Com.Pl., 90 
Pittsb.Leg.J. 101. 

S.C.—Corpus Juris quoted in Symmes 

V. Graham, 166 S.E. 269, 270, 167 
S.C. 290. 

Tex.—Continental Nat. Bank of Port 
Worth V. Smith, Com.App., 286 S. 

W. 163—Wall V. Wall, Civ.App., 
181 S.W.2d 817—Gulf Pipe Line 
Co. V. Warren, Civ.App., 45 S.W. 
2d 719, 

Wash.—Puglede v. Wenatchee Dist. 
Co-op. Ass*n, 235 P. 790, 134 Wash. 
350, 39 A.L.R. 953. 

S3 C.J. p 419 note 10. 

11 - Conn.—Century Indemnity Co. v. 

Kofsky, 161 A. 101, 115 Conn. 193. 
Ohio.—^Bankers* Life Co. v. Waters, 
177 N.B. 630, 39 Ohio App, 343. 
Before Federal Interpleader Act 
U.S.—^Dee v. Kansas City Life Ins. 
Co., C.C.A.I11., 86 F.2d 813—Boice 
V. Boice, D.C.N.J., 48 F.Supp. 183, 
affirmed, C.C.A., 135 P.2d 919— 
Metropolitan Life Ins. Co. v. 
Mason, D.C.Pa., 21 F.Supp. 704. 

12. U.S.—Standard Surety & Cas¬ 
ualty Co. of New York v. Baker, 
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C.C.A.MO., 105 F.2d 578—Anieri- 
can Bonding Co. of Baltimore v. 
Albert & Davidson Pipe Corpora¬ 
tion, D.C.N.J., 52 F.Supp. 486. 

13. U.S.—Frankfort Distillery v. 

Dougherty Distillery Warehouse 
Co., D.C.Pa.. 31 P.2d 217, affirmed, 
C.C.A., Dougherty Distillery Ware¬ 
house Co. V. Frankfort Distillery, 
31 P.2d 220. 

N.Y.—Pinkel v. Affom Holding Cor¬ 
poration, 4$ N.Y.S.2d 378. 

Ohio.—^Bankers* Life Co. v. Waters, 
177 N.E. 530, 39 Ohio App. 348. 

14. Iowa.—Corpus Juris quoted la 
Kelly, Shuttleworth & McManus v. 
Central Nat, Bank & Trust Co. of 
Des Moines, 248 N.W. 9, 16, 217 
Iowa 725, supplemental opinion 250 
N.W. 171, 217 Iowa 725. 

Mo.—Corpus Juris quoted in W. A. 
Ross Const. Co. v. Chiles, 130 S. 
W.2d 624, 628, 344 Mo. 1084— 

Baden Bank of St. Louis v. Trapp, 
App., 180 S.W.2d 755. 

N.J.—Bew V. Hannum, 147 A. 408. 

33 C.J. p 420 note 12. 

Bill in nature of interpleader see 
infra § 7. 

Grounds for relief see infra §S 12-17. 
mteinreatioa distinguished 
“Interpleader** differs from “inter¬ 
vention,** since one who on his own 
application is permitted to Intervene 
in an action becomes a party to it, 
but one who is required to interplead 
becames a party only to interpleader 
issue which results from the order 
directing the interpleader, and does 
not thereby become a party to orig¬ 
inal action, notwithstanding inter¬ 
pleader issue should be tried under 
same number and term.—^Prank C. 
Snedaker & Co. v. Wayne Title & 
Trust Co., 20 A.2d 819, 146 Pa.Super. 
65, 

15. U.S,—State of Texas v. State of 
Florida, Fla. & Tex., 59 S.Ct 563, 
306 U.S. 398, 83 L.Ed. 817, 121 A. 
XuR. 1179—Standard Surety & Cas- 
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The remedy by interpleader is based on the the¬ 
ory that conflicting claimants should litigate the 
matter among themselves without involving the 
stakeholder in their dispute,and that the party 
seeking interpleader discharges his obligation com¬ 
pletely by paying or offering to pay the money 
claimed into court.^*^ The office or function of the 
remedy of interpleader is to protect one against 
conflicting claims and double vexation with respect 
to one liability,IS but it is not to protect against 
double liability's 

An interpleader proceeding is solely for the bene¬ 
fit of the debtor or the person who has contracted 


to pay the money and not for the advantage of the 
rival claimants unless both claimants claim specific 
property which cannot be replaced when delivered 
to one of them.20 There is no duty resting on a 
debtor to enforce interpleader between his credi- 
tors.21 

Deposit in court of larger amount. The fact 
that a larger deposit than the sum admitted to be 
due is brought into court with a view to obtaining 
an injunction against certain actions at law does 
not alter the real character of the suites 

Proceeding in rem. It has been held that a bill 
of interpleader is not a proceeding in rem, S3 hut 


ualty Co. of New York v. Baker, D. 
CMo., 26 F.Supp. 956. 

K.J.—Urban v. Karl J. Olson, Inc., 13 
A.2d 221, 127 N.J.Eq. 311. 

16. U.S.—Cramer v. Phoenix Mut. 
Life Ins. Co. of Hartford, Conn., C. 
C.A. Iowa, 91 F.2d 141, certiorari 
denied 58 S.Ct. 141. 302 U.S. 739, 82 
L.Ed. 671. rehearing denied 58 S. 
Ct 263, 302 U.S. 778. 82 L.Ed. 602, 
certiorari denied Cobum v. Phoenix 
Mut. Life Ins. Co. of Hartford, 
Conn., 58 S.Ct. 141. 302 U.S. 739. 82 
L.Ed. 671, rehearing denied Coburn 
V. Phoenix Mut. Life Ins. Co., 58 S. 
Ct 263. 302 U.S. 778, 82 L.Ed. 602, 
certiorari denied Cramer v. wEtna 
Life Ins. Co., 58 S.Ct. 141, 302 U.S. 
739, 82 L.Ed. 571, rehearing denied 
58 S.Ct. 263, 302 U.S. 778, 82 L.Ed, 
602, certiorari denied Coburn v. 
iEtna Life Ins. Co., 58 S.Ct. 141, 
302 U.S. 739, 82 L.Ed, 571, rehear¬ 
ing denied 68 S.Ct. 263, 302 U.S. 
778, 82 L.Ed..602—Klaber v. Mary¬ 
land Casualty Co., C.C.A.Neb., 69 
P.2d 934, 106 A,L.R. 617—Buxton 
r. Acadian Production Corpora¬ 
tion, D.C.La., 35 F.Supp. 643. 

Fla.—New York Life Ins. Co. v. 
Bancroft, 164 So. 515, 122 Fla. 10— 
Curtis V. Albritton, 132 So. 677, 
101 Fla. 8*53—Jax Ice & Cold Stor¬ 
age Co. V. South Florida Farms 
Co., 109 So. 212, 91 Fla, 593, 48 
A.L.R. 957, followed in Central 
Farmers* Trust Co. v. Davis, 132 
So. 695, 101 Fla. 832. 

Iowa.—Corpus Juris quoted in Kel¬ 
ly, Shuttleworth & McManus v. 
Central Nat Bank & Trust Co. of 
Des Moines, 24*8 N.W. 9, 15, 217 
Iowa, 725, supplemental opinion 
260 N.W. 171, 217 Iowa, 725. 

Mo.—Corpus Juris quoted in W. A. 
Ross Const Co. v. Chiles, 130 S.W. 
2d '524, .528, 344 Mo. 1084. 

S.C.—Corpus Juris quoted in 
Symmes v. Graham, 166 S.E. 269, 
270, 167 S.C. 290. 

Tex.—Radford v. Hutto, Civ.App., 113 
S.'W’.2d ‘563—Gulf Pipe Line Co. v. 
Warren, Civ.App., 45 S.W. 2d 719. 

Utah.—^Maycock v. Continental Life 
Ins. Co., 9 P.2d 179, 79 Utah 248. 

33 C.J. p 419 note 11. 


17. N.Y.—American Motorists Ins. 
Co. V. Oakley, 14 N.Y.S.2d 883, 172 
Misc. 319. 

la. U.S.—State of Texas v. State of 
Florida, Fla. & Tex., 59 S.Ct 563, 
306 U.S. 398, 83 L.Ed. 817, 121 
AL.R. 1179—Dee v. Kansas City 
Life Ins. Co., C.C.A.I11., 86 F.2d 813 
—^National Fire Ins. Co. v. San¬ 
ders, CC.ATex., 38 F.2d 212—^Kan¬ 
sas City Life Ins. Co. v. Jones, D. 
C.Cal., 21 F.Supp. 159—Metropoli¬ 
tan Life Ins. Co. v. Segaritis, D.C. 
Pa., 20 F.Supp. 739. 

Ala.—Pratt v. First Nat Bank of 
Fayette, 9 So.2d 744, 243 Ala. 261 
—^Alexander City Bank v. Home 
Ins. Co. of New York, 108 So. 369, 
214 Ala. 544. 

Cal.—Corpus Juris cited in Hancock 
Oil Co. V. Independent Distributing 
Co., 150 P.2d 463, 470, 24 Cal.2d 
497. 

Fla.—^Paul V. Harold Davis, Inc., 20 
So.2d 795, 1-55 Fla. 638—Curtis v. 
Albritton, 132 So. 677, 101 Fla. 853 
—Jax Ice & Cold Storage Co. v. 
South Florida Farms Co., 109 So. 
212, 91 Fla, 593, 48 A.L.R. 957, 
followed in Central Farmers* Trust 
Co. V. Davis, 132 So. 695, 101 Fla. 
832. 

Md.—Chas. H. Steffey, Inc. v, Ameri¬ 
can Bank Stationery Co., 155 A. 
306, 161 Md. 124. 

Mo.—Granite Bituminous Paving Co. 
V. Stange, 37 S.W.2d 469, 225 Mo. 
App. 401. 

N.Y.—^American Motorists Ins. Co. v. 
Oakley, 14 N.Y.a2d 883, 172 Misc. 
319. 

Pa.—Fisher v. Stevens Coal Co., 7 
A2d 573,* 136 Pa.Super. 394. 

Tenn.—W oodard v. Metropolitan 
Life Ins. Co., 24 S.W.2d 888, 160 
Tenn. 325. 

Tex.—Radford v. Hutto, Civ.App., 
113 S.W.2d 663—Great Southern 
Life Ins. Co. v. Kinney, Civ.App., 
276 S.W. 741. 

33 C.J. p 419 note 11 fa], p 438 note 
42. 

Avoidance of unjust consequences 
Origin and continued existence of 
interpleader rest in necessity of 
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avoiding unjust consequences and to 
extricate blameless from unconscion- 
ible positions.—Continental Nat. 
Bank of Fort Worth v. Smith, Tex. 
Com.App., 286 S.W. 163. 

19. U.S.—^National Fire Ins. Co. v. 
Sanders, C.C.ATex., 38 P.2d 212. 

Ala.—Pratt v. First Nat. Bank of 
Fayette, 9 So.2d 744, 243 Ala. 261 
—.Alexander City Bank & Home 
Ins. Co. of New York, 108 So, 369, 
214 Ala. 544. 

Cal.—Corpus Juris cited in Hancock 
Oil Co. V. Independent Distributing 
Co., 150 P.2d 463, 470, 24 CaL2d 
497. 

Fla.—Paul V. Harold Davis, Inc., 20 
So.2d 795, 155 Fla. 538. 

Md.—Chas. BL Steffey, Inc., v. Amer¬ 
ican Bank Stationery Co., 155 A. 
306, 161 Md. 124. 

N.Y.—^American Motorists Ins. Co. v. 
Oakley, 14 N.Y.S.2d 883, 172 Misc. 
319. 

Tenn.—Newsum v. Interstate Realty 
Co., 278 S.W. 56, 152 Tenn, 302. 

S3 C.J. p 438 note 42. 

Under Fed. Roles of Civ. Fxoo., 
rule 22(1), 28 U.S.C.A following § 
723 c, authorizing interpleader of 
persons having claims which may 
expose plaintiff to double or multiple 
liability, the “double or multiple lia¬ 
bility** must be on same obligation, 
and plaintiff which was not under 
the same obligation to any two 
claimants against it could not rely 
on rule.—Standard Surety & Casual¬ 
ty Co. of New York v. Baker, D.C. 
Mo., 26 F.Supp. 956. 

20. Pa.—^Metropolitan Life Ins. Co. 
V. Doty, 14 A.2d 878, 140 Pa.Super. 
581. 

21. Del.—Mutual Life Ins. Co. v. 
Rodney, 114 A, 163, 12 Del.Ch, 294. 

22. N.J.—Ter Knile v. Reddick, Ch., 
39 A. 1062. 

23. Fla.—Brown v. Marsh, 123 So. 
762, 98 Fla. 253. 

Nev.—Rutherford v. Union Land & 
Cattle Co., 213 P. 1045, 47 Nev. 21. 
N.Y.—^Hanna v. Stedman, 130 N.E. 
'566, 230 N.Y. 326—^Devoy v. Nelles, 
1*89 N.Y.S. 492, 197 App.Div. 628. 
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there is also authority which holds that it is a 
proceeding in rem,24 

Suit commenced in another form. "WTiere the 
proper parties are before the court, and the issues 
are such as to justify it, the proceeding may be 
treated as a bill of interpleader, although begun in 
another form.25 

§ 3. Statutory Proceedings 

Statutes providing fop interpleader are remedial and 
should be liberally construed. 

Statutes providing for interpleader are remedi- 
al26 and must be liberally construed.27 The court 
should, if possible, hold that later statutes on the 
same subject supplement, rather than supplant, earli¬ 
er legislation.^^ 

§ 4. -Action of Interpleader 

In the absence of a clear expression of legislative 


intent to the contrary, a statute providing for inter¬ 
pleader dods not supersede the ordinary equitable rem¬ 
edy, and as a general rule the statute is merely a substi- 
{ tute for the original bill in equity and Is governed by 
j the same doctrines and principles. 

A proceeding in which one owing a debt claimed 
by several persons files a petition or application 
making the respective claimants parties to the pro¬ 
ceedings, brings the money into court, and prays 
for a determination of the true ownership of the 
fund and that applicant be released from further 
liability is expressly permitted by statute in a num¬ 
ber of jurisdictions.29 Unless the statute clearly 
provides otherwise, it does not supersede the or¬ 
dinary equitable remedy.^ As a general rule, the 
statute is merely a substitute for the original bill 
in equity and is governed by the same doctrines and 
principles,and its function or purpose, like that 
of the original bill in equity, is to protect one 
against conflicting claims and to avoid a multiplicity 

of snits.32 


Tenn.—Corpus Taxis cited la John 
Weis, Inc., v. Reed, 118 S.W.2d 677, 
680, 22 Tenn.App. 90. 

Tex.—Washington Life Ins. Co. v. 
Gooding, 49 S.W. 123, 19 Tex.Civ. 
App. 490. 

33 C.J. p 420 note 17. 

CauceUatiou of vendor’s lieu 
Where the money has been de¬ 
posited in court, an Interpleader ac¬ 
tion by a purchaser of land within 
the state, subject to vendor’s lieu 
notes, against claimants of the bal¬ 
ance due, in so far as it involves a 
judgment canceling and releasing 
the vendor’s lien, is an action in rem. 
—^Williams v. Simon, Tex.Civ.App., 
23o S.W. 257. 

24. N.J,—^Union Trust & Hudson 
County Nat, Bank v. Kyle, 124 A. 
455, 96 N.J.Eq. 125. 

Pa.—Metropolitan Life Ins. Co. v. 

Schultz, 21 Pa.Dlst. & Co. 687. 
Service of process or notice in for¬ 
eign jurisdiction see infra § 25. 

25. N.H.—^Day v. Washburn, 51 A. 

474, 76 N.H. 203. ' 

‘33 C.J. p 420 note, 15. 

26b U.S.—^Mailers v. Equitable Life 
Assur, Soc. of U. S., C.C.A.I11., 87 
P.2d 233, certiorari denied 67 S.Ct. 
786, 301 U.S. 685, 81 L.Ed. 1343. 
Cal.—Hancock Oil Co. of California 
V. Independent Distributing Co., 
150 P.2d 463, 24 Cal,2d 497. 

27. Cal.—Hancock Oil Co. of Cali¬ 
fornia V. Independent Distributing 
Co., supra. 

Liberal construction of statutes pro¬ 
viding for an action in the nature 
of a bill of interpleader see infra 

5 7 . 

28b U.S.—Mailers v. Equitable Life 
Assur. Soc. of U. S., C.aA.111., 87 
P.2d 233, certiorari denied 67 S. 
Ct. 786, 301 U.S. 685, 81 -KEd. 1343. 


29. Mont.—Union Bank & Trust Co. 
of Helena v. State Bank of Town¬ 
send, 62 P.2d 677, 103 Mont 260 
—^Anderson v. Red Metal Min. Co., 
93 P. 44, 36 Mont 312. 

Neb.—^Provident Savings & Loan 
Ass’n V. Booth, 293 N.W. 293, 138 
Neb. 424—Citizens* Nat Bank of 
Wisner v. McNamara, 231 N.W. 
781, 120 Neb. 252. 

Pa.—Fisher v. Stevens Coal Co., 7 
A.2d 673, 136 Pa.Super. 394. 
Applicability of civil procedure rules 
aud practice act 

Pa.—^Levitt v. Miller, Com.Pl., 28 
Del.Co. 517—^Ambruch v. G. C. U., 
Russian Brotherhoods of U. S. A., 
Com.Pl., 31 Luz.Leg.Reg. 353, 8 
Som.Leg.J. 384, 52 Tork Leg.Rec. 
44—Colonial Trust Co. v. Pair Ha¬ 
ven Building & Loan Ass’n, Com. 
PI., *89 Pittsb.Leg.J. 468—County 
Trust Co. V, Zambano, Com.Pl,, 24 
West Co. 195. 

30. Iowa.—Equitable Life Ins. Co. 
of Iowa V. Johnston, 269 N.W. 767, 
222 Iowa 687, 108 A.L.R. 257. 

N.T.—Brockport Nat. Bank v. Web- 
aco Oil Co., 12 N.Y.S.2d 652, 257 
App.Dlv. 68, reargument denied 14 
N,Y.S.2d 495, 257 App.Div. 1043. 
Pederal Interpleader Act 

(1) The Federal Interpleader Act 
does not enlarge the remedial func¬ 
tion of interpleader.—^Dee v. Kansas 
City Life Ins. Co., C.C.A.I11., 86 P.2d 
813—Boice v. Boice, D.C.N,J., 48 F. 
Supp. 183, affirmed, C.C.A., 136 F.2d 
919. 

(2) The cause of action for strict 
interpleader is not confined by the 
limiting phrases of statutory inter¬ 
pleader.—^Massachusetts Mut. Life 
Ins. Co. V. Murdoch, D.C.Or., 56 F. 
Supp. 500. 

3L Conn.—Century Indemnity Co. 
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V. Kofsky, 161 A. 101, 115 Conn. 
193. 

Mass.—Conway v. Kenney, 172 N.E. 
888. 273 Mass. 19. 

Neb.—^Provident Savings & Loan 
Ass’n V. Booth, 293 N.W. 293, 138 
Neb. 424. 

N.Y.—McNevin v. Metropolitan Life 
Ins. Co., 290 N.Y.S. 44, 160 Misc. 
468. 

33 C.J. p 421 note 28. 

Enlarging jurisdiction of eqtiity 
The rules of civil procedure gov¬ 
erning interpleader by defendants 
have no purpose or intent to enlarge 
the jurisdiction of equity courts, and 
their jurisdiction in interpleader re¬ 
mains as before, to wit, the deter¬ 
mination of rights to property or 
money claimed by two or more per¬ 
sons in the hands or possession of a 
person claiming no right or property 
therein.—^Prudential Ins. Co. of 
America v. GrabowskI, 19 A.2d 572, 
144 Pa.Super. 243. 

32. U.S.—Mutual Life Ins. Co. of 
New York v. Egeline, D.C.Cal., SO 
F.Supp. 738. 

CaL—^HAncock Oil Co. of California 
r. Independent Distributing Co*., 
160 P.2d 46‘3, 24 Cal.2d 497. 

Pa.—Orhowski v. Metropolitan Life 
Ins. Co., 189 Au 752, 126 Pa.Super. 
121 . 

Wis.—Milwaukee County v. H. Neid- 
ner & Co., 263 N.W. 468, 220 Wis. 
185, modified on other grounds 265 
N.W. 226, 220 Wis. 186, motion de¬ 
nied 266 N.W. 23*8, 220 Wls. 1«85. 

33 C.J. p 421 note 30. 

Changing rights of olalmants 

The purpose of interpleader is to 
give the stakeholder protection, and 
not to change the rights of claim¬ 
ants. Consequently, the filing of a 
federal interpleader and the payment 
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§ 5. - Substitution of Parties 

Under some statutes the purposes of a bill of Inter¬ 
pleader in equity may be accomplished by substituting 
other claimants for the original defendant In an action 
for the recovery of money or property In the posscjsslon 
of the original defendant. 

Some statutes authorize the court in its discre¬ 
tion, on the application of defendant, in certain 
classes of actions, and on his depositing in court the 
amount of the debt, or delivering the property or 
its value to such person as the court may direct, to 
substitute as defendant any person not a party to 
the action who claims the same debt or property 
and to‘discharge defendant making the application 
from liability to either party, purpose of 
such a statute is to provide a short, simple, and con¬ 
venient method of accomplishing the purposes of 
a bill of interpleader in equity,34 namely, to avoid 
a multiplicity of suits and to afford protection 
against conflicting claims,3 5 and to enable a party 
who has been sued on a contract as to which he ad¬ 
mits full liability as to the amount thereof to place 
in positions of adversaries the real parties at inter- 
est.36 Xhe remedy thus furnished by the statute is 
a substitute for the remedies formerly used;37 it is 
merely concurrent and cumulative, and it does not 
supersede the remedy by bill or action of interplead- 
er.38 Where, however, a stakeholder has availed 
himself of the right under the local practice of 


filing an interpleading answer, a subsequent inde¬ 
pendent action of interpleader in the same court 
cannot be maintained.39 

An order for the substitution of claimants as 
parties can be made only in the actions in -which, or 
under the circumstances where, it is expressly or 
impliedly authorized by statute,40 and, as a gen¬ 
eral rule, the same doctrines and principles -which 
govern the applicability of a bill or action of in¬ 
terpleader govern the applicability of the statutory 
substitute.4i A statutory order of interpleader 
should not be granted by a court having no equity 
powers, where the relief virtually amounts to set¬ 
ting aside a judgment in a former action, but the 
remedy of the party should be by action in eq- 
uity.43 

§ 6. -Concursus 

Under the Louisiana practice, a suit In which the 
holder of a fund deposits it in court and cites claimants 
to come and litigate among themselves their rights there¬ 
to Is termed a concursus. The proceeding is substan¬ 
tially an interpleader between all parties interested. 

In the civil law “concurso” or “concursus” means 
the litigation, or opportunity of litigation, between 
various creditors, each claiming, it may be, ad¬ 
versely to one another, to share in a fund or an 
estate, ^3 the object of the proceedings being to 


thereunder of the money into the' 
district court In Texas did not op¬ 
erate to bring: it under the dominion 
of Texas law so as to make Texas 
exemption statutes applicable, where 
fund had previously been garnished 
elsewhere.—^Armour Fertilizer Works 
T. Sanders, C.C.A.Tex., 63 F.2d 902, 
certiorari granted Sanders v. Armour 
Fertilizer Works, 54 S.Ct, 34*5, 290 
T7.S. 623, 73 KEd. 543, affirmed 54 S. 
CL 677, 292 U.S. 190, 78 L.Ed. 1206, 
31 A.I 1 .R. 950, rehearing denied 54 
S.CL 855, 292 TJ.S. 612, 78 L.Ed, 1472. 

83. Ala—Scott V. Parker, 113 So. 
495, 216 Ala. 321. 

Cal.—^Toutz V. Farmers* & Mer¬ 
chants’ NaL Bank of Los Angeles, 
160 P. 855, 31 Cal.App. 370. 

MonL—Union Bank & Trust Co. of 
Helena v. State Bank of Townsend, 
■62 P.2d 677, 103 Mont 260--Zun- 
chich V. Security Building & Loan 
Ass’n, 278 P. 1011, 85 MonL 341. 
W-T.—^Nathan v. Bernstein, 293 N.T. 
fi. 733, 252 App.Div. 497—New- 
combe v. Ostrander, 17'7 N.T.S. 
391, 107 Misc. 672, affirmed 179 
N.T.S. 938, 190 App.Div. 922—Howe 
Mach. Co. V. aifford, 66 Barb. 597 
—Schuyler v. Hargous, 26 N.T.Su- 
per. 6T3—^Johnston v. Lewis, 4 
Abb.Pr.,N.S., l-SO—Tynan v, Oade- 
nas, 3 How.Pr.,N.S., 78—Fletcher 
V. Troy Sav. Ban^ 14 How.Pr. 383. 


N.D.—Boeker v. Keck, 272 N.W. 183, 
67 N.D. 344. 

33 C.J. p 421 note 3T. 

34- Ala—^Jennings v. Pro-vldent 

Life & Accident Ins. Co., 22 So.2d 
319, 246 Ala 689—First Nat. Bank 
V. Burch, 188 So. 869, 237 Ala 680 
—Gunter & Co. v. Bankers Mortg. 
Building & Loan Ass’n, 167 So. 266, 
232 Ala 95—Stewart v. Sample, 53 
So. 182, 168 Ala 270. 

36. MonL—Union Bank & Trust Co. 
of Helena v. State Bank of To-wn- 
send, 62 P.2d €77, 103 MonL 260— 
Zunchich v. Security Building & 
Loan Ass’n, 278 P. 1011, 85 Mont. 
341. 

33 C.J. p 421 note 39. 

36. Cal.—^Toutz v. Farmers’ & Mer¬ 
chants’ NaL Bank, 160 P. 855, 81 
CaLApp. 370. 

37- Miss.—^McAlister v. Sanders, 66 
So. 249, 107 Miss. 283. 

33 C.J. p 422 note 46. 

sa Ala—First NaL Bank v. Burch, 
188 So. 859, 237 Ala 680—^Foshee 
V. Board of Education of Houston 
County, 183 So. -441, 236 Ala. 457. 

Iowa-—^Equitable Life Ins. Co. of 
Iowa v. Johnston, 269 N.W. 767, 
222 Iowa 687, 108 A.L.R. 267. 

33 C.J. p 422 notes 47-60. 

39. Tex.—^Nixon v. Malone, Civ.App., 
95 S.W. 577. 


40. N.T.—^Boskowitz v. Boskowitz, 
109 N.T.S. 490, 124 App.Div. 849— 
Sullivan v. Crowe, 76 N.T.S. 98, 
72 App.Div. 6—^Montague v. Jewel¬ 
ers’ & Tradesmen’s Co., 58 N.T.S. 
715, 41 App.Div. 530—^Lane v. Ne-w 
Tork Life Ins. Co., 9 N.T.S. 52, 56 
Hun 92—Brennan v. Liverpool & 
London & Globe Ina Co., 12 Hun 
63. 

N.D.—Boeker v. Keck, 272 N.W. 183, 
67 N.D. 344. 

Wis.—^Baxter v. Day, 40 N.W. 675, 73 
Wis. 27, 9 Am.S.R. 761. 

33 C.J. p 422 note 41. 

41. Ala—Pratt v. First Nat. Bank 
of Fayette, 9 So.2d 744, 243 Ala 
261—^Poshee v. Board of Education 
of Houston County, 183 So. 441,' 
236 Ala 467. 

33 C.J. p 422 note 53. 

Pacts Justifyiaig resort to equity 
The statutory remedy of substitu¬ 
tion of parties applies only when 
the facts would authorize a resort to 
a bill of interpleader in equity.—^H. 
C. Schrader Co. v. A. Z. Bailey Gro¬ 
cery Co., 74 So. 749, 15 AlaApp. 647. 

42. N.T.—Harvey v. Raynor, 66 N. 
T.S. 490, 32 Misc. 639. 

33 C.J. p 422 note 54. 

43. La—Corpus Juris cited in, Seal 
V. Gano, 107 So. 473, 474, 160 La 
636. 

12 C.J. p 896 notes 86-38. 
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assemble in one accounting all claimants of the 
fund^^ The term is used, under the Louisiana 
practice, to designate a suit in which the holder of 
the fund deposits it in court and cites claimants to 
come and litigate among themselves their rights 
thereto.-^s xhe proceeding is substantially an in¬ 
terpleader between all parties interested, that they 
may all be brought in court at one time and all 
rights determined in one suit^® Statutes provid¬ 
ing for concursus are equitable in nature,^ and 
their validity has been upheld.'^ ^ 

The act providing for concursus proceedings by 
a debtor was adopted to avoid a multiplicity of 
suits,and it contemplates a proceeding leading 
to one judgment which finally adjudicates all the 
issues between all the parties-^® It was designed 
for the specific purpose of permitting a debtor who 
has money in his possession which is claimed by 
two or more persons to deposit the money in the 
registry of the court and thereby relieve himself of 
further liability without litigating contradictorily 
the claim of each creditor,and the theory under¬ 


lying the statute is that the dispute concerning the 
funds should be litigated among conflicting claim¬ 
ants without involving the stakeholder.52 Claims 
for labor or materials against a contractor and the 
surety on his bond may be determined in a statu¬ 
tory concursus proceeding which is expressly ap¬ 
plicable to these claims.®^ 

Concursus may be invoked only if there are two 
or more claimants or creditors.®^ 

§ 7. Proceeding in Nature of Interpleader 

A bill in the nature of a bill of interpleader is d^- 
tinguished from a bill of interpleader proper In that 
the complainant need not be without interest in the sub¬ 
ject matter which is claimed by two or more persons, 
and he may seek some affirmative equitable relief. 

A bill in the nature of a bill of interpleader is 
distinguished from a bill of interpleader proper, 
as discussed supra §§ 2-4, in that there are grounds 
of equitable jurisdiction other than the mere right 
to compel defendants to interplead, and complain¬ 
ant may seek some affirmative equitable relief.55 
In other words, although personal interest deprives 


44. Lia-—^Miller v. Bonner, 111 So. 
776, 163 I»a. ZZ2 —Corpus O’uris dt- 
sd iu Seal v. Gano, 107 So. 473, 
474, 160 La. 636. 

12 O.J. p 336 note 36. 

45. La.—^New York Life Ins. Co. v. 
Borsett, 92 So. 737, 152 La. 67— 
State V. Jackson, 69 So. 751, 137 
La. 931. 

Baalkmptcy prooeedingu Iteld not 
ooncursus 

U.S.—C. C. Hartwell Co. v. Miller, 
aaA.La., 266 F. 273. 

40. Miss.—^Hartford Accident & In- 
denanity Co. v. Natchez Inv. Co., 
136 So, 497, 161 Miss. 198, appeal 
dismissed Hartford Accident & In¬ 
demnity Co. V. Bunn, 52 S.Ct 354, 
285 U.S. 169, 76 L.Ed. 685, motion 
denied 52 S.Ct. 466. 76 L.Ed. 1301. 

47. La.—^Phelps v. State, App., 1 So, 
2d 806. 

48. La.—Seal v. Gano, 107 So. 473, 
160 La. 636—Schroeder v. Nichol¬ 
son, 2 La. 350. 

48. La.—^Amerada Petroleum Corpo¬ 
ration V. State Mineral Board, 14 
So.2d 61, 203 La. 473—Hennington 
V. Petroleum Heat & Power Co. of 
Louisiana, 193 So. *583, 194 La. 188. 
50. La.—^Amerada Petroleum Corpo¬ 
ration y. State Mineral Board, 14 
So.2d 61, 203 La. 473—Hennington 
V, Petroleum Heat & Power Co. of 
Louisiana, 193 So. 583, 194 La. 188. 
SI- La.—^Irion v. Standard Oil Co. of 
Louisiana, 6 So.2d 143, 199 La. 363. 
fHmiiajy Statement of rule 
Main purpose of statute is to af¬ 
ford remedy to stakeholders and oth¬ 
ers in possession of funds, ownership 
nf which ifl In serious dispute, to re¬ 


lieve themselves of liability in con¬ 
nection with possession of such 
funds and avert danger of having to 
pay out amount more than once by 
depositing money into court and pro¬ 
voking controversy in which rights 
of all claimants may be judicially 
foreclosed.—^United Gas Public Serv¬ 
ice Co. V. Eaton, La.App., 153 So. 
702, 

52. La.—^Phelps v. State, App., 1 So. 
2 d 806, 

53- U.S.—Continental Casualty Co. 
V. Caldwell, C-CA-La., 120 P.2d 
742. 

La.—Graphic Arts Bldg. Co. v. Un¬ 
ion Indemnity Co., Ill So. 470, 163 
Lsu 1—Seal v. Gano, 107 So. 473, 
160 La. 636. 

Statute held not repealed 
La,—Mahoney v. Louisiana Highway 
Commission, 97 So. 582, 164 La. 
383. 

54. La.—Toles v. Metropolitan Life 
Ins. Co., App., 166 So. 172. 

Claim for labor and material fur¬ 
nished contractor 

La.—Guess & Albin v. Worman, 
App., 162 So. 662—^Albin v. Har¬ 
vey & Jones, App., 162 So. 658. 

55. U.S.—State of Texas v. State 
of Florida, Fla. & Tex., 59 S.Ct. 
563, 306 U.S. 398, 83 L.Ed. 817, 121 
A.L.K. 1179—Railway Express 
Agency v. Jones, C.C.A.I11., 106 
F.2d 341—Pacific Mut. Life Ins. 
Co. V. Lusk, D.C.La., 46 P.2d 505— 
Corpus Juris cited in Standard 

I Surety & Casualty Co. of New 
York V. Baker, D.C.Mo., 26 P.Supp. 
956, 9'5-8—Worcester County Trust 
Co. V. Long; D.C.Mass., 14 F.Supj). 
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754, reversed on other grounds, C. 
C.A., Riley v. Worcester County 
Trust Co., 89 F.2d 59, certiorari 
granted Worcester County Trust 
Co. V. Riley, 57 S.Ct 931, 301 U.S. 
678, 81 L.Ed. 1338, affirmed 58 S. 
Ct 185, 302 U.S. 292, 82 L.Ed. 268 
—Smith V. Mosier, C.C.N.Y., 169 F. 
430. 

Ala.—Finn v, Missouri State Life 
Ins. Co., 132 So. 632, 222 Ala. 413. 
Ark.—^American Co. of Arkansas v. 
Wheeler, 26 S.W.2d 116, 181 Ark. 
444. 

Ga.—Corpus Juris cited in Wight v. 
Ferrell, 3 S.B.2d 736, 738, 188 Ga. 
200 . 

Miss.—Corpus Juris cited In Sun¬ 
flower Compress Co. v. Staple Cot¬ 
ton Co-op. Ass'n, 103 So. 802, 80.3, 
139 Miss. 200. 

Mo.—W. A. Ross Const Co. v. Chiles, 
130 S.W.2d 524, 344 Mo. 1084— 
Corpus Juris cited in State ex rel. 
Reid V. Barrett 118 S.W.2d 33, 36, 
234 Mo.App. 684. 

N.J.—Mandon v. Rugg, 29 A. 2d 315, 
132 N.J.Eq. 538—Urban v. Karl J. 
Olson, Inc., 13 A.2d 221, 127 N.J. 
Eq. 311. 

Okl.—Corpus Juris cited in Bank of 
Earlsboro v. J. E. Crosbie, Inc., T7 
P.2d 647, 550, 182 Okl. 327. 

33 C.J. p 423 note 59, p 424 notes 68— 
70. 

Plea or hill held in nature of inter¬ 
pleader 
(1) Generally. 

U.S.—^Laws v. New York Life Ins. 
Co., C.C.A.Pla., 81 P.2d 841, modi¬ 
fied on other grounds 82 F.2d 811. 
Ala.—^Phillips V. Sipsey Coal Min ting 
Oo., 118 So. 513, 218 Ala. 296. 
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complainant of a right to a strict bill of interplead¬ 
er, as considered infra § 16, it does not defeat the 
right to a bill in the nature of interpleader,^® and 
where there are two or more claimants to the fund 
or property, complainant may have recourse to the 
bill to ascertain and establish his own rights, 
even though, at the same time, he seeks to defeat 
all of the claims against himself.58 The relief 

sought must be equitable relief,^9 other than merely 
relief against a multiplicity of suits,6® and the in¬ 
terest of plaintiff in a bill in the nature of inter¬ 
pleader must not be an interest which he hopes or 
expects to acquire as a result of the litigation, but 
must be a subsisting, vested, equitable interest®! 
The fact that a partial claim of complainant to the 
fund in dispute is of legal cognizance will not pre¬ 
vent him from maintaining such bill provided the 
right to jury trial is preserved,and it is not es¬ 
sential that there should be a legal doubt as to 
plaintiffs rights.^^ A bill of strict interpleader can¬ 


not be treated as a bill in the nature of a bill of 
interpleader, as this would be essentially equivalent 
to allowing a new cause of action by amendment.®^ 
Ordinarily, a bill in the nature of a bill of inter¬ 
pleader and a bill of interpleader, aside from the 
distinction as to the interest of plaintiff, are gov¬ 
erned by the same general principles.^s a bill in 
the nature of interpleader invokes the equitable 
principles underlying interpleader,®® and statutes 
which expressly permit the filing of a bill in the 
nature of a bill of interpleader have been held not 
to modify the fundamental principles of equity on 
which bills of interpleader rest®"^ The object and 
grounds of jurisdiction of a bill in the nature of 
interpleader are to guard against the depletion of 
the fund at the expense of plaintiffs interest and 
to protect him and other parties to the suit from 
the jeopardy resulting from the prosecution of nu¬ 
merous demands, to only one of which tlie fund is 
subject.®® 


(2) Under statute.—Alexander 

City Bank v. Home Ins. Co. of New 
York, 108 So. 369, 214 Ala. 544. 

SS. U.S,—^Hunter v. Federal Life 
Ins. Co., C.C.A.Ark., Ill F.2d SSI- 
Standard Surety & Casualty Co. 
of New York v. Baker, C.C.A.MO., 

105 P.2d 578—Corpus Juris cited 
in Klaber v. Maryland Casualty 
Co., C.C.A.Neb., 69 P.2d 934, 940, 

106 A.L.R. 617—Corpus Juris cited 
in John Hancock Mut. Life Ins. 
Co. V. Kegan, D,C.Md., 22 F.Supp. 
326, 329, 

Ala.—Dowling v. Sollie & Sollie, 176 
So. 340, 234 Ala. 630—Wilkes v. 
Teague, 140 So. 347, 224 Ala. 283. 
Mo.—^W. A. Ross Const. Co. v. Chiles, 
130 S.W.2d 524, 344 Mo. 1084— 
State ex rel. Reid v. Barrett, 118 S. 
W.2d 33, 234 Mo.App. 684. 

N.Y.—Svenska Taendsticks Pabrik 
Aktlebolaget v. Bankers Trust Co., 
196 N.E. 748, 268 N.Y. 73. 

67- U.S.—State of Texas v. State of 
Florida, Fla. & Tex., 59 S.Ct 563, 
306 U.S. 398, 83 L.Bd. 817, 121 A. 
L.R. 1179—Corpus Juris cited in 
John Hancock Mut. Life Ins. Co. v. 
Kegan, D.C.Md„ 22 F.Supp. 326, 
329. 

Ala.—Corpus Juris cited In Dowling 
V. Sollie & Sollie, 176 So. 340, 841, 
234 Ala. 630—Phillips v. Slpsey 
Coal Mining Co., 118 So, 513, 218 
Ala. 296. 

Colo.—Corpus Juris cited in Midland 
Life Ins. Co. v. First Nat. Bank of 
(Las Animas, 22 P.2d 860, 861, 92 
Colo. 568. 

33 C.J. p 423 note 60. 

In action by nonresident aliens 
against American banks to recover 
stocks pledged as collateral by bank¬ 
rupt corporation defendants could 
maintain proceeding against bank¬ 


rupt’s trustee in nature of inter¬ 
pleader on broad equitable principles, 
although statutory interpleader rem¬ 
edies were not available.—Svenska 
Taendsticks Fabrik Aktiebolaget v. 
Bankers* Trust Co. of New York, 268 
N.Y.S. 186, 239 App.Div. 467, affirmed 
196 N.E. 748, 268 N.Y. 73. 

Bill seeking to dotermlne com¬ 
plainant’s liability to the respective 
defendants, no question being raised 
between them, is not strictly a bill 
of interpleader, and while the issues 
may he determined on a bill in the 
form of a bill of interpleader, in the 
absence of objection, it must be 
treated as a bill in equity to deter¬ 
mine complainant’s own rights. 

Colo.—Corpus Juris cited in Midland 
Life Ins. Co. v. First Nat. Bank of 
Las Animas, 22 P.2d 860, 861, 92 
Colo. 5»>8. 

Ill.—Central la v. Norton, 140 Hl.App. 
46, 54. 

58, U.S.—Fleming v. Phoenix Assur. 
Co., C,C.A.Ala„ 40 F.2d 38, cerUo- 
rarl denied Phoenix Assur. Co. v. 
Fleming, 61 S.Ct, 76, 282 U.S. 869, 
73 L.Ed. 768. 

69^ U.S.—Standard Surety & Casual¬ 
ty Co. of New York v. Baker, D.C. 
Mo., 26 F.Supp. 956—John Hancock 
Mut. Life Ins. Co. v. Kegan, 22 F- 
Supp. 326. 

Ala.—Missouri State Life Ins. Co. v. 
Robertson Banking Co., 134 So. 
«00, 223 Ala, 177. 

Ga.—Corpus Juris quoted ia Phillips 
V. Kelly, 167 S.E. 281, 283, 176 Ga. 
111 . 

Mich.—Rosewame v. D. Karle Co., 
209 N.W. 824, 236 Mich. 41—State 
Sav. Bank of Vassar v. Michigan 
Sav. Bank, 209 N.W. 929. 236 Mich. 
37. 

33 C.J. p 423 note 63- 
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60. U.S.—Standard Surety & Casu¬ 
alty Co. of New York v. Baker, D. 
C.Mo., 26 F.Supp. 956. 

Ga.—^Wight V. Ferrell, 3 S.E.2d 736, 
1S8 Ga. 200. 

61. Ga.—Campbell v. Trust Co. of 
Georgia, 28 S.E.2d 471, 197 Ga. 37, 
152 AL.R. 1111—Corpus Juris 
quoted iu Phillips v. Kelly, 167 S. 

B. 281, 2S3, 176 Ga. 111. 

33 C.J. p 423 note 61. 

62. U.S.—Sherman Nat. Bank v. 
Shubert Theatrical Co., D.C.N.T., 
238 F. 225, affirmed 247 F. 256, 159 

C. C.A. 350. 

63. N.Y.—Dom v. Fox, 61 N.Y. 264. 

64. N.J.—Maxwell v. Winans, 125 A. 
38, 96 N.J.Eq. 178—Stevens v. Rob¬ 
inson, 118 A 273, 94 N.J.Eq. 30. 

65. Mo.— W. A. Ross Const. Co. v. 
Chiles, 130 S.W.2d 524, 344 Mo. 
1084. 

33 C.J. p 424 notes 66, 67. 

66. Ala.—Finn v. Missouri State 
Life Ins. Co., 132 So. 632, 222 Ala. 
413. 

Mo.—State ex rel. Reid v. Barrett, 
118 S.W.2d 33, 234 Mo.App. 684, 
N.J.—Mandon v. Rugg, 29 A2d 315, 
132 N.J.Eq. 538. 

67. Ala.—Harden v. Barbaree, 192 
So. 268, 238 Ala. 619—Riddick v. 
American Employers Ins. Co. of 
Boston, Mass., 182 So. 45, 236 Ala. 
323—^Marcus v. People’s Sav. 
Bank, 151 So. 467, 227 Ala. 576— 
Missouri State Life Ins. Co. v, 
Robertson Banking Co., 134 So. 
800, 223 Ala. 177—Finn v. Missouri 
State Life Ins. Co., 132 So. 632, 222 
Ala. 413. 

68. U.S.—State of Texas v. State of 
Florida, Fla. & Tex., 59 S.Ct. 563, 
30$ U.S. 398, 83 Ii.Ed. 817, 121 A 
L.R. 1179. 
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Statutes providing for an action in the nature of 
a bill of interpleader, being remedial, are to be fa¬ 
vorably construed.®^ Some statutes provide for 
actions which are termed ''actions in the nature of 


bills of interpleader” but are of the same character 
as statutory actions for interpleader and are so con¬ 
sidered in this treatise* 


IL BIGHT TO BEMEDY 


§ 8, Existence of Other Remedy 

An interpleader U allowed only where It appears 
that the remedy is necessary and that the petitioner has 
no adequate remedy at (aw. 

An interpleader is allowed only where it appears 
that the remedy is necessary.’^'"' It should be made 
to appear that complainant has no adequate remedy 
at law, for a bill of interpleader will not be en¬ 
tertained where he has a clear and unembarrassed 
legal remedy,or, having had such a remedy, has 
neglected to avail himself of it until too late.'^^ Ji 
has been held not to be fatal to a bill of interplead¬ 
er that plaintiff has another equitable remedy which 
may be regarded as more convenient or less trou¬ 
blesome to pursue hut, Avhere plaintiff may have 


full relief in another suit pending against him in 
which all claimants are parties, he must resort to 
that remedy,*^^ and it has also been held that in¬ 
junction may be granted to restrain one of claim¬ 
ants who has not pleaded in the original suit from 
maintaining an action against the stakeholder, so 
that a bill of interpleader is not necessary in such 
a case.*^^ An executor or administrator cannot file 
a bill of interpleader or a bill in the nature of a 
bill of interpleader against the creditors and dis¬ 
tributees of the estate and an adverse claimant of 
the assets, where a bona fide defense against the 
claim, although unsuccessful, will protect him 
against the creditors and distributees.'^® 


Bisk of loss resulting from threat- | 
ened prosecution of multiple claims | 
must be appraised in the light of the 
cir'’umstances as they are in good 
faith alleged and shown to exist at 
the time when the suit was brought. 
—State of Texas v. State of Florida, 
supra. 

69. Conn.-^Brown v. Clark, 68 A. 
1001, 80 Conn. 419, 

70. Tex.—^Wall v. Wall, Civ.App., 
1«1 S.W.2d 817, 

35 C.X p 424 note 76. 

Attempt at agreement 
A showing of no undue delay on 
complainant's part in seeking to 
make an equitable division of mon¬ 
ey by agreement was a prerequisite 
to his coming into equity in action 
in the nature of an interpleader to 
determine the rights of the parties 
to the money-—Harden v. Barbaree, 
199 So. 689, 240 Ala. 458—Harden v, 
Barbaree, 192 So. 268,-238 Ala. S19, 
daims to foiuid money 
In action to recover possession of 
money allegedly found in which oth¬ 
er claimants intervened claiming 
ownership of the money, the entry 
of interpleader hy defendant chief of 
police was improper, since the chief 
of police had a definite right to cus¬ 
tody of the money against all claim¬ 
ants who were unable to prove right 
to possession.—^Niederlehner v. 
Weatherly, 54 N.E.2d 312; 73 Ohio 
App. 33, appeal dismissed *51 N.E. 
2d 1016, 142 Ohio St. 366. 

71. U.S.—^Bllaber v, Maryland Cas¬ 
ualty Co., C.C.A.Neb., 69 F.2d 934, 
106 A.X.II. 617. 

Md.- 77 <Jetz V. Johnston, 123 A, 74, 

' 143 Md. 


Mo.—Bentrup v. Johnson, 14 S.W.2d i 

•537, 223 Mo.App. 299. j 

N.Y.—^K’athan v. Bernstein, 299 N.T. j 

S. 733, 252 App.DiV. 497. 

S.C.—j®tna Casualty & Surety Co. v. 

Yonce, 187 S.B. 536, ISI S.C. 369. 
Tex,—^T\’all V. Wall, Civ.App., 181 S. 

W.2d 817. 

33 C,J. p 424 note 77. 

Bill in nature of interpleader 

The rule applies to a bill in the 
nature of interpleader.—-W. A. Boss 
Const. Co. V. Chiles, 130 S.W.2d 524, 
344 Mo. 1084. 

3^iens for services of attorneys in 
procuring judgments constitute no 
basis for Interpleader between as¬ 
signees of judgment garnishing cred¬ 
itor and themselves, where judgment 
debtor by appropriate application to 
court may relieve himself from dual 
liability.—Jax Ice & CJold Storage Co. 
v. South Florida Farms Co., 109 So. 
212, 91 Fla. 593, 48 A.L.B. 957, fol¬ 
lowed in Central Farmers' Trust Co. 
v. Davis, 132 So. 695, 101 Fla. 832, 
Actions against building contractor 

(1) Suit under statute against 
general contractor for post office 
building, and contractor’s sureties, 
for money due materialman by sub¬ 
contractor, was not suit to recover 
amount due by general contractor to 
subcontractor, and hence general 
contractor was not entitled to bill 
of interpleader by way of equitable 
• defense, since any unpaid laborers 
and materialmen could intervene in 
such suit.—U. S., to Use of Deacon 
Bros. V. Starrett Bros. & Eken, D.C. 
Pa., 18 F.Supp. 671. 

(2) Wliere bill of interpleader by 
owner of building against contractor 
iwho did not complete construction of 
the building, and against materiegi- 

44. 


men whose claims had not been paid, 
showed no conflicting claims to the 
fund owing by the owner of the 
building, or confusion as to the pri¬ 
orities of the materialmen, or doubt 
as to the order in which payment 
should be made, and, on the whole, 
the provisions of the mechanics' lien 
law appeared to control the situa¬ 
tion, a motion to strike the bill 
would be granted, since the owner of 
the building had an adequate reme¬ 
dy at law.—Grazdayka v. Gernat, 16 
A.2d 819, 128 N.J.Bq. 432. 

72. Tenn.—Carroll v. Parkes, 1 
Baxt. 269. 

Time to sue, laches, and limitations 
see infra § 23. 

73. Ill.—Curtis V. Williams, 35 IlL 
App. 518. 

33 C.J. p 425 note 79. 

74. XJ.S.—corpus Juris cited in Mu¬ 
tual Life Ins, Co. of New York v. 
Egeline, D.C.Cal., 80 F.Supp’. 738, 
741. 

Ala.-^Foshee v* Board of Education 
of Houston County, 183 So. 441, 
• 236 Ala. 457. 

Mo.—^Baden Bank of St -Louis v. 

Trapp, App., 180 S.W.2d 755. 

N.J.—G. P. Parmer Coal & Supply 
Co. V. Albright 104 A. 224, *89 N. 
J.Eq. 283. 

PsL.—^Prudential Ins. Co. of America 

V. Moore, 14 A.2d 277, 339 Pa. 13. 
Tex.—Wall v. Wall, qiv.App., 181 S- 

W. 2d 817. 

33 C.J. p 425 note 80« 

75. N.J.—G. P. Farmer Coal & Sup-r 
ply Co. V, Albright 104 A, 224, 89 
N.JJBq. 283. 

76; N.H.—^Barrett Cady» 96 A. 

.325., 78 N.H. 60. 

^ 33 C.J. p 425 note 8^ 
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Statutes permitting relief by interpleader do not 
substitute that remedy for any existing remedy 
equally efficacious."'^ If an adequate remedy is giv¬ 
en by statute other than by a bill of interpleader, 
that remedy must be resorted to,78 unless the stat¬ 
ute is permissive and intended to supplement and 
not to supersede the bill of interpleader."^ It is 
not ground for abating an action of interpleader 
that all the parties might have been interpleaded in 
an action in another county already brought against 
complainant by claimant.SO 

Inadequate remedy. Where an alternative reme¬ 
dy does not furnish complete and adequate relief, the 
right to interpleader is not barred thereby.Sl The 
existence of a defense against one of claimants 
which the stakeholder has the right to waive does 
not bar the remedy of interpleader.82 

§ 9. Property and Rights Subject 

The existence or claimed existence of a specific and 
definite fund or other property in the posscjssion of one 
person is a necejssary condition precedent to the remedy 
of interpleader. 


§ 9 

The existence or claimed existence of money or 
other property in possession of one person is a nec¬ 
essary condition precedent to the remedy of inter- 
pleader.^3 This thing, debt, or duty, must be spe¬ 
cific and definite.*^ A certificate of bank deposit is 
property subject to interpleader proceedings^S but 
it is not subject to interpleader under a statute pro¬ 
viding for interpleader in an action against a bank 
to recover for moneys on deposit.88 Money depos¬ 
ited in a savings bank is ^'money or other property 
in the hands or possession” of the bank within a 
statute authorizing interpleader with relation there- 
to.S7 Interpleader does not lie to decide for which 
of two school districts land is taxable.S8 

Particular conflicting claims are discussed infra 

§ 17. 

Conctirsus, Under statutory concursus for the 
determination of claims for labor and materials 
against a contractor doing public work, the bond 
furnished by the contractor represents the fund on 
and against which the rights of the creditors for 


77. Conn.—McLay , v. Montowese 
Brick Co., 108 A. 664, 94 Conn. 193. 

78. Ala.—Foshee v. Board of Educa¬ 
tion of Houston County, 183 So. 
441, 236 Ala. 457. 

Iowa.—Hoyt v. Gtouge, 101 N.W. 464, 
12'o Iowa 603. 

Mo.—Baden Bank of St. Louis v. 

Trapp, App,, 180 S,W.2d 755. 

Pa,—^Prudential Ins. Co. of America 
V. Moore, 14 A.2d 277, 339 Pa. 13. 
33 C.J. p 425 note 82. 

79. Iowa.—^Equitable Life Ins. Co. 
of Iowa V. Johnston, 269 N.W. 767, 
222 Iowa 687, 108 A.L.B, 257. 

33 C.J. p 425 notes 83, 85. 

Bank deposits 

(1) Statutory remedy to determine 
title to bank deposit does not ex¬ 
clude bank’s remedy by interpleader. 
—First- Nat. Bank v. Reynolds, 143 
A, 266, 127 Me. 340, 60 A.L.R. 712. 

(2) The provision of the Banking’ 
Law that notice to bank or trust 
company of adverse claim to deposit 
shall not be effectual to cause bank; 
or trust company to recognize ad¬ 
verse claimant unless he also pro¬ 
cures restraining order or other ap¬ 
propriate process or executes a bond 
was not intended to supplant inter¬ 
pleader but on the contrary to,give 
banks additional protection.—Com¬ 
munity Volunteer Fire Co. of Nim- 
monsburg v. City Nat Bank of Bing¬ 
hamton, 14 N.y.S.2d 306, 171 Misc, 
102T—^Back v. Bowery Sav. Bank, i 
294 N,T.S. «1‘8. 162 Misc. 403. 

, 80. Tex.—^Rochelle v. Pacific Ex¬ 
press Co., 120 S.W. 543, 56 TexCiv. 
App. Ml. ' 


81- U.S.—^Hunter v. Federal Life 
Ins. Co., C.C.A.Ark-, 111 P.2d 551. 
Tex—^Huhberd v. Crude Oil Market¬ 
ing & Trading Co., Civ.App., 119 S. 
W.2d 161, error refused. 

33 C.J. p 425 note 88. 

B3med3r at law held inadequate 
Alsu—^Alexander City Bank v. Home 
Ins. Co. of New York, 108 So. 369, 
214 Ala. 544, 

Colo.—Engineers* Const. Corpora¬ 
tion V. Tolbert, 223 P. 56, 74 Colo. 
'542. 

Iowa—Equitable Life Ins. Qo. of 
Iowa v. Johnston, 269 N.W. 767, 
222 Iowa 687, 108 A.L.R. 257. 

82. N.Y.—Grell v. Globe & Rutgers 
Fire Ins. Co., 67 N.T.S. 253, 5*5 App. 
Div. 612. 

33 C.J. p 426 note 89. 

83. N.J.—^Mandon v. Rugg, 29 A.2d 
315, 132 N.J.Bq. 638. 

33 C.J. p 426 note 92. 

ZTegotiahle note after transfer by 
complainant cannot be the subject 
of an interpleader suit—^Hollopeter 
& Post V, Saenz, 182 So. 906, 133 
Fla, 279. 

Deposits in aUfferent Txaiks 
An action by an administrator 
against different banks holding de¬ 
posits of decedent's funds and heirs 
to determine the ownership of the 
deposits is not an action of inter¬ 
pleader.—^Meriden Trust & Safe De- I 
posit Co. V. Miller, 90 A- 228, 88 
Conn. 157. ; 

Determina^n of x«^erty liable for 
tax 

A petition seeking to have other 
property than that held by petitioner 
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bear part of a tax is not properly 
brought as an interpleader proceed¬ 
ing.—Millen Hotel Co. v. Chastalne, 
188 S.E. 4, 183 Ga. 172. 

84- Tenn.—^Whitehouse Bank v. 
Baldridge, 183 S.W. 158, 134 Tenn. 
7. 

Contract for sale of gas 
Where owner and operator of gas 
lease together entered into contract 
for sale of gas which directed buy¬ 
ers to make settlement direct to 
owner and operator as the interest 
of each was shown in the contract, 
and thereafter operator gave buyer 
notice that he had a lien against 
payments then due or that might 
become due to owner in future under 
the contract for money advanced in¬ 
cident to operating gas wells, opera¬ 
tor's claim was to a "specific fund", 
so as to entitle buyers to interplead. 
—^Warner v. Nordan & Morris, Tex 
Civ.App., 158 S.W.2d 850, error re¬ 
fused. 

85- Ala.—^Johnson v. Blackmon, 78 
So. 891, 201 Ala. 537. 

'86. N.Y.—Blessing v. First Nat 
Bank, 230 N.Y.S. 446. 132 Misc. 514. 

87- Conn.—Brown v. Clark, 68 A. 
1001, 80 Conn. 419. 

88. Ill.—^People v. Calloway, 176 
N.E. 912, 344 Ill. 488. 

Validity of school district’s 
tion proceedings is not assailable in 
suits to determine district entitled 
to school taxes.—^Plemmons Inde¬ 
pendent School List V. Stinnett In¬ 
dependent School Dist., TexOom. 
« S.W.2d 812. 
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the particular work are to be regulated and en¬ 
forced;^ 

Replevin, Interplea is said to be unknown in re- 
plevin9<^ and cannot be treated as an interven¬ 
tion,although interpleader is expressly provided 
-for by statute in some jurisdictions.^2 

§ 10. Persons Entitled 

A bill of Interpleader can be filed only by one In pos¬ 
session or control of the fund or thing in dispute, but 
under some statutes a bill in the nature of interpleader 
may be filed by claimant. The party seeking interplead¬ 
er must be free from blame in causing the controversy. 

A bill of interpleader can be filed only by one in 
possession or control of the fund or thing in dis¬ 
pute;®^ consequently it is too late to file the bill 
after the fund has been paid over to one of claim¬ 
ants.^^ However, it has been held that, where 
plaintiff has paid over the money under a claim of 
right to which he was bound to submit, he may 
nevertheless maintain the bill of interpleader,95 and 
that a bank is not precluded from asking for an in¬ 
terpleader by the fact that it has permitted part of 
the fund to be deposited in other banks where it 
admits its liability therefor.96 The party seeking 
relief must show some right to the relief sought.^*^ 
A grantee has no right to require judgment credi¬ 


tors of the grantor, who have not levied executions, 
to litigate with the grantee the question whether 
the property was subject to executions which they 
might levy. 98 The right to interpleader to deter¬ 
mine claims to a specific property or fund is not 
affected by the existence of other distinct claims in 
favor of one of claimants based on a wrongful act 
of the stakeholder.89 Under a court rule forbidding 
a solicitor or counsel for plaintiff to appear or be 
heard for either of defendants, as well as under 
general principles of equity, where a bill was not 
filed by plaintiff corporation for its protection but 
by its attorney of record at the expense and for 
the benefit of one of claimants after the other had 
recovered judgment in an action in defense of 
which the same attorney had appeared, the bill 
should not be maintained.^ 

Particular conflicting claims are discussed infra § 
17, and parties to interpleader proceedings, infra 
§ 24. Right and duty of warehouseman to inter¬ 
plead is considered in the C.J.S. title Warehouse¬ 
men and Safe Depositaries § 53, also 67 CJ. p 536 
notes 72-84. 

Complainant a wrongdoer. The party seeking 
interpleader must be free from blame in causing 
the controversy,2 and, where it appears that he 


89. IT.S.—Continental Casualty Co. 

V. Camwell. C.C.A.L.a., 120 P.2d 742, 
La.—Seal v. Gano, 107 So. 473, lOO 
La. 636. 

9a Mo.—Charlsworth v. Jacob, 24 
S.W.2d 671, 224 Mo.App. 1014. 

91. Mo.—^Browning: v. Randol, 69 
MoA.pp. 594. 

92. UTacossity for oompUaaice witli 
statutory regulremeuts 

Where defendant does not tender 
the property Into court, and cannot 
because he has lost the rig:ht of pos¬ 
session, he is not entitled to an order 
of interpleader, where the statute 
requires tender of the property.— 
Pelham Hod Elevating Co. v. Bag- 
galey, 12 N.Y.S. 218. 

Substitution of parties in replevin 
see the C.J.S. title Replevin § 92, 
also 64 C,J. p 465 notes 27-38. 

93. N.J.—^Mandon v. Rugg, 29 A.2d 
815, 132 N.J,Eq. 53«. 

N.T.—Nathan v. Bernstein, 299 N.Y. 

S. 733, 252 App.Dlv. 497. 

Tex.—Oorpns jrnxls quoted in Ben¬ 
nett V. Smead, Civ.App., 180 S.W. 
2d 663, 664. 

33 C.J. p 426 note 99. 

Obligor on pledged note 
In a suit on pledged notes, the 
obligor is the proper person to in¬ 
terplead the pledgor.—Thaxton v. 
Whitesides, Tez.Civ.App., 54 S.W.2d 
1059. 


94. N.Y.—Mason v. Rice, 82 N.Y.S. 
641, 85 App.Dlv. 315. 

33 CJ. p 426 note 1. 

95. Conn.—^Nash v. Smith, 6 Conn. 
421, 

96. Ala.—^Enterprise Lumber Co. v. 
Dothan First Nat. Bank, 61 So. 
930, 181 Ala.. 388. 

Mo.—^Bathgate v. Chula Exch. Bank, 
205 S.W, 875, 199 MoApp. 683. 
Duty of bank to interplead 
Although bank, when sued by 
plaintiff who asserted adverse claim 
to another's deposit in bank, had the 
right, under Iowa Rules of Civil 
Procedure, to interplead two claim¬ 
ants, such rules did not make it 
bank's duty to do so, since only 
duty owed by bank to plaintiff after 
notice was to hold the deposit for 
such time as would enable plaintiff, 
by proceeding diligently, to tie up 
deposit by legal action and plain¬ 
tiff not having so moved, hank had 
not breached that duty.—Gendler v. 
Sibley State Bank, D.C.Iowa, 62 P. 
Supp. 806. 

97. Mass.—Stone v. Reed, 25 N.B. 
49, 152 Mass. 179. 

33 C.J. p 426 note 4. 

Compensated trustee did not have 
such interest in property held by it 
under trust indenture to which an-t 
other claimed paramount title un¬ 
der the will of a third person to 
that of donor of trust, aa permitted 
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trustee to maintain petition in na¬ 
ture of petition for interpleader.— 
Campbell v. Trust Co. of Georgia, 28 
S.E.2d 471, 197 Ga, 37, 152 A.L.R. 
1113. 

98. Ga.—Price v. Aldred, 93 S.E. 
403, 147 Ga. 258. 

99. Mass.—Salisbury Mills v. Town¬ 
send, 109 Mass. 115. 

1- Mass.—^Provident Inst, for Sav. 

V. White, 116 Mass. 112. 
a Ala.—^Pratt v. First Nat. Bank 
of Payette, 9 So.2d 744, 243 Ala. 
261—First Nat. Bank v. Burch, 
188 So. 859, 237 Ala. 680. 

N.Y.—^American Motorists Ins. Co. 
V. Oakley, 14 N.Y.S.2d 883, 172 
Misc. 319—McNevin v. Metropoli¬ 
tan Life Ins. Co., 290 N.Y.S. 44, 160 
Misc. 468. 

Va.—^Bell Storage Co. v. Harrison, 
180 S.E. 320, 164 Va. 278, lOO A.L.R. 
419. 

Zusuranoe proceeds 
Where controversy over proceeds 
of insurance policy arose out of 
failure of company to substitute sub¬ 
stituted defendants as beneficiaries 
at request of insured without pro¬ 
duction of policy, rule that Inter¬ 
pleader will not be allowed where 
claim of substituted defendant arose 
out of wrong of original defendant 
did not apply.—'McDonald v. Mc¬ 
Donald, 102 So. 38. 212 Ala. 137, 36 
A.LuR. 761. 
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stands in the relation of a wrongdoer with respect 
to the subject matter of the suit or to any of claim¬ 
ants, he cannot have relief by interpleader.^ 

Action by claimants. An interpleader proceeding 
cannot be maintained by one of several claimants 
of a fund in the hands of a third person,4 or by a 
creditor against different persons who are liable in 
the alternative depending on the existence of an un¬ 
certain state of facts.® In exceptional cases where 
no adequate remedy at law is available, claimant 
may have relief in equity in an action which in fact 
is in the nature of an interpleader,® Where there 
are two claimants for a fund which by mutual con¬ 
sent is deposited with a bailee to aw^ait the deter¬ 
mination of the court as to who is the owner, a 
suit by one of such claimants against the other and 
the bailee to determine the title to such fund is 
in the nature of a suit in equity, and is really a case 
of interpleaderj 

Some statutes authorizing procedure in the nature 
of interpleader include provisions for actions by one 
of claimants against the debtor or holder of the 
property and other claimants.^ Such a statute does 
not apply where plaintiff alone asserts a right hos¬ 
tile to the person in possession and control of the 
fund.^ 

Concursus, The Louisiaiu statutes which per¬ 
tain to remedies of persons who have claims aris¬ 
ing out of construction work, accord the right to 
a concursus to persons having claims against the 
contractor for labor and materials,iO and to the 
public authorities if the construction work was pub¬ 
lic,^! or to the owner if the construction work was 
private.i 2 Claimant is entitled to concursus even 


§ 11 

though the contractor has been paid in full if the 
pa>Tnent was not made in accordance with the con¬ 
tract, ^3 oj. if the payment was made after the claim 
w^as filed.1^ 

A surety for a public contractor cannot maintain 
an action under the Louisiana concursus statute.^® 

§ 11. Persons Who May Be Compelled to 
Interplead 

Interpleader cannot be maintained unless It is shown 
that the claimant sought to be brought In is In exist¬ 
ence and capable of interpleading. The duty of claim¬ 
ants to provoke concursus Is governed by the statutes. 

Interpleader cannot be maintained unless it is 
shown that claimant sought to be brought in is in 
existence and capable of interpleading.^® A bill 
of interpleader may be maintained against more 
than two persons where each claims the same prop¬ 
erty in a different and distinct right.^^ Particular 
conflicting claims are considered infra § 17; the 
right to interplead judgment creditors, infra § 23; 
and interpleader against bankruptcy trustee, in 
Bankruptcy § 359. 

Irresponsibility for costs. While, on a motion 
for an interpleader, the irresponsibility of a party 
proposed to be interpleaded to respond in costs is 
not controlling, it is a circumstance to be consid- 
ered.i® 

Concursus. Under the Louisiana statutes, a sub¬ 
contractor seeking recovery for materials furnished 
a contractor doing public work must provoke con¬ 
cursus if another claim has been filed,i® but one 
who has furnished materials to a contractor doing 
private work need not assert his claim in a con- 


3. Ala.—Corpus Juris cited in First 
Nat. Bank v. Burch, 188 So. 869. 
864, 237 Alsu 680. 

Fla-—^Kehl v. Mlsimi Title & Abstract 
Co., 196 So. 610, 143 Fla- 9—^Florida 
Fast Coast By. Co. v. Eno, 128 So. 
622, 99 Fla. 887, 70 AL.R. 506. 
N.J,—^Union Trust & Hudson County 
Nat. Bank v. Kyle, 124 A. 455, 96 
N.J.E<i. 125. 

33 C.J. p 427 note 12, p 445 note 
98-99. 

4. Mo.—^Bentrup v. Johnson, 14 S. 
W.2d 537, 223 Mo.App. 299. 

33 C.J. p 426 note 5. 

5. Ga-—^Price v. Vlrginia-Carolina 
Chemical Co., 71 S.E. 4, 136 Ga. 
175. 

e. Mo.—^Bentrup v. Johnson, 14 S. 

W.2d 637, 223 Mo.App. 299. 

All parties interested sts proper par¬ 
ties in an equity suit see Equity 
$ 133. 

7. S.C.—Corpus Juris quoted in 


Symmes v. Graham, 166 S.E. 269, 
270, 167 S.C. 290. 

33 C.J. p 420 note 16. 

8. Ala.—Corpus Juris cited in First 
Nat. Bank of Clsinton v. McKee, 
161 So. 444, 445, 227 Ala. 673. 

33 C.J. p 424 note 74. 

9- Conn.—^Ackerman v. Union & 
New Haven Trust Co., 96 A. 149, 
90 Conn. 63. 

33 C.J. p 424 note 75. 

10. U.S.—Continental Casualty Co. 
V. Caldwell, aUA-La., 120 F.2d 
742—^Maryland Casualty Co. v. 
Glaasell-Taylor & Robinson, D.C, 
liSU, 61 F.Supp. 828. 

11. U.S.—Continental Casualty Co. 
V. Caldwell, C.C.A.La., 120 F.2d 742. 

12. U.S.—^Maryland Casualty Co. v. 
Glassell-Taylor & Robinson, D.C, 
Da., 61 F.Supp. 828. 

13. La.—Sacco v. Koepp, 126 So, 62, 
169 La. 789. 

14. La.—Seal r. Gano, 107 So. 478, 
160 I.a. 626. 


15. U.S.—Continental Casualty Co. 
V. Caldwell, C.CA.L€u. 120 F,2d 
742. 

16. Mo.—Corpus Juris quoted in 
Brown v. Curtin, 52 S.W.2d 387, 
392, 330 Mo. 1156. 

33 C.J. p 427 note 13. 

17. N.T.—^Travellers' Ins. Co. v. 
Healey, 28 N.Y.S. 478, reversed on 
other grounds 33 N.Y.S. 911, 86 
Hun 524. 

TJ^er specific startute 
Interpleader will lie in an action 
at law under Act of March 11, 1836, 
P.Ij. p 76, even though there are 
more than two claimants to the fund. 
—Smeltzer v. Walker, 37 PaDist. & 
Co. 648. 

18. N.T.—Burritt v. Press Pub. Co., 
49 N.Y.S. 201, 25 App.Div. 14L 

19. La.—American Creosote Works 
V. P, Olivier & Son, 144 So. 136, 175 
La. 651—^Levingston Supply O). v. 
American Employers Ins. App., 

> 198 So. 411. 
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cursus proceeding.®® Where claims have been filed 
against the money due a contractor constructing 
public works, the contractor cannot sue the repre¬ 
sentative of the public authorities without provok¬ 
ing a concurstts.®^ 

§ 12. Groimds for ReKef 

A debtor or person in possession of property may 
be entitled to the remedy of interpleader where two 
or more perjsons make claim to the debt or property. 

Where two or more persons severally claim un¬ 
der different titles, derived from a common source, 
the same debt or thing from another who, not claim¬ 
ing any title or interest therein himself, and not 
under independent liability to either of the claim¬ 
ants, and not knowing to which of the claimants he 
ought of right to render the debt or duty claimed, 


or to deliver the property in his custody, is either 
molested by an action or actions brought against 
him or fears that he may suffer injury from the 
conflicting claims of the parties, such debtor or 
persons in possession is entitled to the remedy of 
interpleader.22 Statutory provisions authorizing in¬ 
terpleader in actions at law do not require the 
grant of such remedy in all cases where it is prayed, 
but only where some probable matter is shown to 
the court to believe that the suggestion is true.23 
A party seeking interpleader under a statutory pro¬ 
vision must bring himself within the terms of the 
statute but, if he does so, that is sufiicient.25 
The right of defendant to interpleader does not de¬ 
pend on the form of the complaint or the judgment 
it demands.®® 

Essential elements. The equitable remedy of in- 


20 . La.—Central Lumber Co. v. 
American Employers Ins. Co., App., 
15 So.2<a 229—^Levingston Supply 
Co. V. American Employers Ins. 
Co,, App., 198 So. 416—Baton 
Rouge Sash & Door Works v. Spe- 
dale, App., 198 So. 420. 

21. La.—^Mahoney v. Louisiana 
Highway Commission, 97 So. 582, 
154 La. 383. 

22. U.S.—Pacific Mut Life Ins. Co. 
V. Lusk, D.C.La., 46 P.2d 505— 
Massachusetts Mut. Life Ins. Co. 
V. Murdoch, D.C.Or., 56 P.Supp. 600 
—^Massachusetts Mut Life Ins. Co. 
V. Weinress, D.C.I11., 47 F.Supp. 
626—^Penn Mut. Life Ins. Co. v. 
Meguire, D.C.Ky., 13 F.Supp. 967— 
Turman Oil Co. v. Lathrop, D.C. 
Okl., 8 P.Supp. 870. 

Ala.—^Pirst Nat. Bank v, Bxirch, 188 
So. 859, 237 Ala. 680—Corpus Juris 
cited in. Mars v. Lining, 165 So. 
207, 208, 231 Ala. 446—^Anniston 
Lumber & Mfg. Co. v. Kirkland, 
124 So. 207, 220 Ala. 148. 

Ariz.—Schwartz v. Dodd, 110 P.2d 
650, 57 Ariz. 32. 

Colo.—Johnson v. National Sugar 
Mfg. Co., 297 P. 995, 88 Colo. 404. 
Fla.—^Paul V. Harold Davis, Inc., 20 
2d 795, 155 Fla. 538—Florida East 
Coast Ry. Co. v, Bno, 128 So. 622, 
99 Fla. 887, 70 AL.R. 606—^Brown 
V. Marsh, 123 So. 762, 98 Fla. 253. 
Ga.—Smith v. Folsom, 9 S.B.2d 824, 
190 Ga. 460. 

HI.—Chicago Title & Trust Co. v. 
Guild, 56 N.E.2d 669, 323 IlLApp. 
608—Williams v. Northern Trust 
Co„ 44 N.B.2d 333, 316 Ill.App. 148 
—^Hatzenbuhler v. Modern Wood¬ 
men of America, 27 N.E.2d 563, 305 
Ill.App. 601—^National Rose Co. v, 
Mundet Cork Corporation, 10 N.E. 
2d 2X7, 291 I11.APP. 464. 

Md.—^Miller v. Massachusetts Mut. 
Life Ins. Co., 36 A.2d 517, 183 Md. 
19—^McDonald T« Real Estate i 


Board of Baltimore City, 142 A. 
261, 165 Md. 377. . 

Mo.—Corpus Juris cited iu Geitz v. 
Blank, App., 108 S.W.2d 1066, 1069 
—Corpus Juris cited in Prudential 
Ins. Co. of America v. Sheehan, 
App., 100 S.W.2d 57, 60—Cbrpus 
Juris q.v.oted in Granite Bituminous 
Paving Co. v. Stange, 37 S.W.2d 
469, 471. 472, 225 Mo.App. 401. 

N.J.—County Park Commission of 
Camden County v. Bigler, 1 A2d 
935, 124 N.J.Eq. 878. modified on 
other grounds Camden County 
Park Commission v. Bigler, 11 A. 
2d 86, 127 N.J.Ba. 4—Bew v. Han- 
num. Err. & App., 147 A. 408. 

N.T.—White v. Bank of Angola, 223 
N.T.S. 608, 130 Mlsc. 99—Stinson 
V. 6-8 West Fifty-Seventh Street 
Corporation, 215 N.Y.S. 252, 127 
Misc. 69. 

Ohio.—^Waters v. Carlett, 176 N.E, 
665, 123 Ohio St. 632. 

Or,—Corpus Juris quoted in Nieder- 
meyer, Inc. v. Pehl, 67 P.2d 1086, 
1089, 163 Or. €56. 

Pa.—Slaymaker v. Snyder County 
State Bank, 162 A. 217, 808 Pa. 
271—Appeal of Klmmell, 96 Pa. 
Super. 488—^Romig v. West Mil- 
ton State Bank, 26 Pa.Dist. & Co. 
41—^Knights of Columbus v. Leska, 
1 Pa.Dist. & Co. 274—Allegheny 
County v. Simon, Com.Pl., 89 
Pittsb.Leg.J. 131. 

R.L—^Industrial Trust Co. v, Colt, 
128 A. 200, 46 R.I. 319. 

Tenn.—^Lebanon Bank & Trust Co. 
V. Grandstaff, 141 S.W.2d 924, 24 
Tenn. App. 162, 

Tex.—^Employers’ Casualty Co. v. 
Rockwall County, 35 S.W.2d 690, 
120 Tex. 441, reformed 38 S.W,2d 
1098, 120 Tex. 441—Wilke v. Finn, 
Com.App., 39 S.'V^.2d 836—Corpus 
Juris cited ia Greenwall v. Ligon, 
ComALpp., 14 S.W.2d 829, 832— 
Texas State Bank & Trust Co. v. 
Patee, Civ.App,, 111 S.W.2d 1157 
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—Corpus Juris quoted in Van 
Slyck V. Dallas Bank & Trust Co., 
Civ.App., 45 S.W.2d 641, 642—^West 
Lake Hunting & Pishing Club v. 
Dunahoe, Clv.App., 22 S.W.2d 542 
—Great Southern Life Ins. Co. v. 
Kinney, Civ.App., 276 S.W. 741— 
Continental Nat. Bank of Port 
Worth V. Smith, Civ.App., 273 S. 
W. 657, eiffirmed, Com.App., 286 S. 
W. 163. 

33 C.X p 427 note 24. 

23. Pa.—^Maxwell r. Philadelphia 
Fire Department Relief Ass’n, 10 
A.2d 857, 138 Pa.Super, 356—Sar- 

, gent V. Hancock Mut Life Ins. Co., 
49 PeuSuper. 239. 

24. Pa.—Guthrie r. BYanklln Fire 
Ins. Co. of Philadelphia, 16 Pa. 
Dist. & Co. 629—Stencel v, Grover, 
Com.Pl., 31 Liuz.Leg.Reg. 208. 

25. Mich.—Galling v, McClelland, 
18 N.W.2d 838, 311 Mich. 815. 

Minn.—^Metropolitan Nat Bank v. 
Hennepin County Sav. Bank, 183 
N.W. 821, 149 Minn. 367. 

Mont.—^Doggett v. Johnson, 265 P. 
673, 82 Mont 21. 

Pa.—^McKinley v. Mutual Life Ins. 
Co. of New York, 123 A. 304, 278 
Pa. 300. 

Federal interpleader statute 

U.S.—^Railway EJxpress Agency v. 
Jones, C.C.AI11., 106 P.2d 341. 

Coucursus proceeding 
La,—^Bickham v. Womack, 160 So. 
431, 181 La. 837—Shreveport Pro¬ 
ducing & Refining Corporation v. 
City pf Shreveport 143 So. 5, 176 
La. 61—Cassard v. Woolworth, 115 
So. 766, 166 La. 571—State ex rel. 
Bean v. Caddo Crude Oil PUrchas-* 
ing Corporation, App., 189 So. 338. 

26. N.Y.—^Morgan v. Sagamore Dev. 
Co.. 184 N.Y.S. 811» 192 App.Div, 
475. 
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terpleader depends on and requires the existence of 
four elements: 1, The same thing, debt, or duty 
must be claimed by both or all the parties against 
whom the relief is demanded. 2. All their adverse 
titles or claims must be dependent, on or be de¬ 
rived from, a common source. 3. The person ask¬ 
ing the relief, that is, plaintiff, must neither have 
nor claim any interest in the subject matter. 4. 
He must have incurred no independent liability to 
either of the claimants, that is, he must stand per¬ 
fectly indifferent between them, in the position 
merely of a stakeholder.27 Some of these elements 
are not necessary, however, under various statutes 
and rules of civil procedure.28 Where one or more 


§ 13 

of the essential elements are wanting, interpleader 
may not be used to delay, impair, or defeat the 
rights of a judgment creditor.^^ 

§ 13. -Identity of Subject Matter of 

Claims 

Except as otherwise provided by statute, interplead- 
er does not lie unless the fund, thing, or duty to which 
the parties make adverse claims is one and the same. 

Except as otherwise provided by statute or rules 
of civil procedure,as a general rule the fund, 
thing, or duty to which the parties make adverse 
claims must be one and the same,3i and, as consid¬ 
ered infra § IS, derived from the same source. It 


27. XJ.S.—Klaber v. Maryland Cas¬ 

ualty Co., C.C.A.N'eb., 69 F.2d 934, 
106 A.L..R. 617—^Massachusetts 

Mut. Life Ins. Co. v. Murdoch, D. 
C.Or., 56 P.Supp, 500—^Penn Mut. 
Life Ins. Co. v. Meguire, D.C.Ky., 
13 P.Supp. 967. 

Cal.—Hancock Oil Co. of California 
V. Independent Distributing: Co., 
150 P.2d 463, 24 Cal.2d 497. 

Fla.—^Paul V. Harold Davis, Inc., 20 
So.2d 795, 155 Pla. 538. 

Ga.—Campbell v. Trust Co. of Geor¬ 
gia. 28 S.B.2d 471. 197 Ga. 37, 152 
A.L.R. HIT—Wight v. Ferrell, Z 
S.E.2d 736. 188 Ga. 200. 
m.—Chicago Title & Trust Co. v. De 
Lasaux, 168 N.E. 640, 336 Ill. 522 
—Chicago Title & Trust Co. v. 
Guild, 66 N.E.2d 669, 323 Ill-App. 
608—^National Rose Co. v. Mundet 
Cork Corporation, 10 N.B,2d 217, 
291 I11.APP. 464—PrudenUal Ins. 
Co. of America v. Ostrom, 274 IlL 
App. 241. 

Md.—^Miller v. Massachusetts Mut. 
Life Ins. Co., 36 A.2d 617, 183 Md. 
19—Chas. H. Steffey, Inc., v. 
American Bank Stationery Co., 155 
A. 306, 161 Md. 124. 

Mo.—Granite Bituminous Paving Co. 
v. Stange, 37 S.W.2d 469, 225 Mo. 
App. 401—Smith v. Nicholson, 289 
S.W. 849. 221 Mo.App. 428, certio¬ 
rari quashed State ex rel. Bradley 
V. Trimble, 289 S.W. 922, 316 Mo. 
97. 

Neb.—^Farming Corporation v. Bridge¬ 
port Bank, 202 N.W. 911, 113 Neb. 
323. 

N.J.—Equitable Life Assur. Soc. v. 
Kelsey, 199 A. 590, 124 N.J.Eq. 38 
—^Republic Casualty Co. v. Pisch- 
mann, 134 A. 179, 99 N.J.Eq. 768. 
N.T.—^American Motorists Ins. Co. v. 
Oakley, 14 N,T.S.2d 883, 172 Misc. 
319. 

Tex.—Gillespie v. Citizens Nat. Bank 
of Weatherford, Civ.App., 97 S.W, 
2d 310—^Bmery v. Emery, Civ.App., 
97 S.W,2d 274, error dismissed. 

28. CaL—Hancock OU Co. of Cali¬ 
fornia y. Independent Distrihuting 
Co., 150 P.2d 463, 24 CaL2d 497. 
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Pederal interpleader statute 
U.S.—Railway Express Agency v. 
Jones, C.C.A.I11., 106 P.2d 341— 
Metropolitan Life Ins. Co. v. Ma¬ 
son, C.C.A.Pa., 98 P.2d 668—Mas¬ 
sachusetts Mut. Life Ins. Co. v. 
Weinress, D.C.Ill., 47 P.Supp. 626 
—^Eagle, Star & British Dominions 
V. Tadlock, D.C.Cal., 14 F.Supp. 
933. 

Ztnles of dvil procedure 

(1) Federal—Girard Trust Co. v. 
Vance, D.C.Pa.. 4 F.Pv.D. 255. 

(2) Iowa,—Gendler v. Sibley State 
Bank, D.C.Iowa, 62 F.Supp. 805. 

(3) Pennsylvania.—Clyde v. First 
Nat. Bank of Chester, Pa.Com.Pl., 33 
Del.Co. 282—Colonial Trust Co. v. 
Pair Haven Building & Loan Ass'n, 
Pa.Com.Pl, 89 Pittsb.Leg.J. 468. 

(4) Texas.—Security State Bank 
of Pharr v. Shanley, Tex.Civ.App., 
182 S.W.2d 136. 

29. Tex.—Gillespie v. Citizens Nat. 
Bank of Weatherford, Civ.App., 97 
S.W.2d 310. 

3a Cal—Hancock Oil Co. of Cali¬ 
fornia V. Independent Distributing 
Co., 160 P.2d 463, 24 Cal2d 497. 
Federal interpleader statute 
U.S.—^Metropolitan Life Ins. Co. v. 

Mason, C.C.A,Pa., 98 P.2d 668. 

Sales of civil procedure 

(1) Federal.—Girard Trust Co. v. 
Vance, D.C.Pa., 4 P.R.D. 255. 

(2) Pennsylvania,^—Clyde v. First 
Nat. Bank of Chester, Pa.Com.Pl, 33 
DelCo. 282. 

31. U.S.—^Metropolitan Life Ins. Co. 
V. Mason, D.C.Pa., 21 P.Supp. 704, 
vacated on other grounds, C.CA.., 
98 F.2d 668. 

Ala.—^Finn v. Missouri State Life 
Ins. Co., 132 So. 632, 222 Ala. 413. 
Ill—City Nat. Bank & Trust Co. of 
Chicago V. Dunham, 28 N.R2d 812, 
306 IllApp. 354. 

Mich.—^Rosewarne v. D. Karle Co., 
209 N.W. 824, 236 Mich. 41. 

Mo.—Ck>rpu8 Juris quoted in City of 
- St. Charles v. Wabash Ry. Co., 
App., 66 S.W.2d 665, 658, modified 

49 


on other grounds State ex rel City 
of St. Charles v. Becker, S3 S.W.2d 
583, 336 Mo. 1187. 

N.J.—Leader Holding Corporation v. 
McLintock. 191 A. 768. 121 N.J.Eq. 
542—Shiftman v. Left, 182 A. 865, 
119 N.J.Eq. 369. 

N.Y.—^Williamsburgh Sav. Bank v. 
Bernstein. 12 N.E.2d 551, 277 N.T. 
11—Strauss v. Grande Malson De- 
Blanc, 260 N.Y.S. 368, 237 App.Div, 
83, reargument denied 260 N.Y.S. 
981, 237 App.Div. 817—Clark v. 
Childs, 256 N.Y.S. 69, 234 App.Div. 
561—^Wood-Dolson Co. v. Leonett 
Realty Co.. 238 N.Y.S. 342, 227 App. 
Div. 552. 

Okl—Local Pederal Savings & Loan 
Ass’n of Oklahoma City v. Carlock, 
148 P.2d 466, 194 OkL 199. 

Pa.—^Kratz v. First Nat Bank of 
Lansdale, Com.Pl., 55 Montg.Co., 
.322. 

Tenn.—^Henegar v. Brannon, 137 S.W,. 

2d 889, 24 Tenn.App. 1, 

33 C.J. p 428 note 29. 

Where subject of interpleader is 
chose in action, identity of the thing- 
claimed by both defendants must be 
determined in each particular case, 
not by general rules, but by the na¬ 
ture, constitution, and incidents of* 
the debt, demand, or duty itself.— 
B^delity & Casualty Co. of New York 
V. Trusewicz, 17 A.2d 81, 128 N.J.Eq. 
467. 

Claims held identical 

(1) Bill for interpleader filed by in¬ 
surer to have court determine wheth¬ 
er proceeds of life policy were pay¬ 
able under option providing for pay¬ 
ment of one hundred dollars per 
month to insured’s widow and re¬ 
mainder at her death to insured’s 
brother and sister or under option 
previously elected providing for 
monthly payments of twenty-five 
dollars to widow and remainder to 
insured’s brother and sister was not 
dismissible on ground that benefici¬ 
aries did not claim the same debt, 
duty, or thing from insurer.—^Miller 
V. Massachusetts Mut Life Ins. Co., 
36 A.2d 517,183 Md. 19. 
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is no objection to the remedy of interpleader, how¬ 
ever, that each of the claimants claims only part of 
the fund where all together claim an amount in 
excess of the whole fund,^^ Where the demand of 
one claimant, if valid at all, is against the other 
claimant personally, and not on the fund in dis¬ 
pute, an interpleader is not proper.33 Where claims 
are for the same amount, that circumstance goes 
far to determine identity, but is not sufficient of it¬ 
self to determine identity, since the amount may be 
the same and the debt different 34 

The form of the proceedings pending against the 
debtor or person in possession is not necessarily 
conclusive on the question of identity of the thing 
or debt claimed.35 

Claims in different amounts. It has been held 
that, where the claims are of different amounts, 
they can never be identical but there is also au¬ 
thority to the contrary.37 Where one claimant has 
joined two causes of action and the other sues on 
only one of them, there is no abuse of discretion 
in refusing an order of interpleader, even though 
defendant offers to bring in the amount claimed by 

both claimants.38 

Interpleader by insurer. The remedy of inter¬ 
pleader by a beneficial association to determine the 
claims of original and substituted beneficiaries of 
insured has been sustamed.39 On the other hand. 


it has been held that, where an insurance company 
has exposed itself to liability by issuing two succes¬ 
sive policies, it is not entitled to interpleader.40 

§ 14. - Nature and Ground of Claims 

a. In general 

b. Necessity of conflicting claims 

c. Doubt or dispute as to rights of 

claimants 

d. Assertion of claims against debtors or 

persons in possession 

a. In General 

In order that Interpleader may be maintained the 
conflicting claims must be of the same nature and char, 
acter. 

The conflicting claims must be of the same nature 
and character,41 but, as considered infra subdivi¬ 
sion c of this section, their validity need not be 
shown. The withdrawal by some claimants of their 
claims does not affect the right of the stakeholder 
to have the others interplead.42 

A bill of interpleader may be entertained, al¬ 
though it is not absolutely necessary for the pro¬ 
tection of complainant.43 

One claim legal, the other equitable. It is gen¬ 
erally held that it is no objection to a bill of inter¬ 
pleader that the claim of one defendant is legal and 
that of the other equitable.44 


(2) other cases.—^Hubberd v. 
Crude Oil Marketing & Trading Co., 
Tex.Civ.App,, 119 S.W.2d 161, error 
refused. 

Contracts for commissions 

(1) Rival brokers, claiming same 
commission, may be interpleaded,— 
Stinson v. 6-8 West Fifty-Seventh 
Street Corporation, 215 N.T.S. 252, 
127 Misc. 69. 

(2) Where vendor notified several 
brokers that it desired to sell its 
property, and one broker procured 
contract for sale with written agree¬ 
ment providing for commissions, 
separate claims for commissions, by 
such broker and by another broker 
which allegedly interested a pros¬ 
pect in the property and registered 
prospect's name with vendor, were 
not conflicting claims for same thing, 
so as to entitle vendor to interplead 
brokers to determine their rights to 
commissions.—Carrier Corporation v. 
Bed worth, 4 A.2d 277, 125 N.J.Eq. 163. 

(3) Where one broker claimed 
that he was entitled to unpaid bal¬ 
ance of commission for services in 
negotiating sale for complainant and 
second broker claimed same amount 
on ground that it was portion of first 
broker's commission to which sec¬ 
ond broker was entitled under agree¬ 
ment with first broker, both brokers 


were claiming same thing, and com¬ 
plainant's right to decree of inter¬ 
pleader against them could not be 
defeated on ground that claims were 
independent.—Equitable Life Assur. 
Soc. V. Kelsey, 199 A- 590, 124 N.J 
Eq. 38. 

(4) Other cases see 33 C.J. p 42-8 
note 29 [c]. 

32. Md,—^Phillips v. Taylor, 129 A. 
18, 148 Md. 167. 

Mo,—G-ranite Bituminous Paving Co. 
V. Stange, 37 S.W.2d 469, 226 Mo. 
App. 401. 

Pa.—Clarke v. Real, 163 A. 454, 10-5 
Pa.Super. 102—Stevens v. Citizens 
Nat Bank of Ashland, 47 Pa.Dist 
& Co. 255, 9 Sch.Reg. 211. 

33 C.J. p 429 note 31. 

33. La,—Dixie Homestead Ass'n v. 
Redden, App., 21 So.2d 194. 

Va—Nicholas v. Harrisonburg 

Building & Supply Co., 24 S.E.2d 
452, 181 Va, 207. 

33 C.J. p 429 note 32. 

G>eiiexal interest of creditor is not 
sufiiclent to support a claim of inter¬ 
pleading claimant—Catts v. Sipsey 
Coal Mining Co., 102 So. 89*5, 212 Ala 
421. 

34. DeL—Graham v. Smyrna Nat 
Banlt 113 A. 325, 2 W.W.Harr. 17. 
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35. Conn.—^Nash v. Smith, 6 Conn. 
421. 

33 C.J. p 429 note 38, 

36. Conn.—Graham v. Smyrna Nat 
Bank, 118 A. 325, 2 W.W.Harr. 17. 

33 C.J. p 429 note 34. 

37. N.T.—^Dom V. Fox, 61 N.T. 264. 
33 C.J. p 429 note 35. 

38. N.T.—Carroll v. Demarest, 53 N. 
T.S. 1028, 42 App.Div. 165. 

39. N.T.—^McCormick v. Supreme 
Council C. B. L., 39 N.T.S. 1010, 6 
App:Div. 175. 

33 C.J. ‘p 429 note 39. 

4Qi Colo.—Midland Life Ins. Co, v. 
First Nat. Bank, 22 P.2d 860, 92 
Colo. 558. 

N.T.—^American Motorists Ins. Co. v. 
Oakley, 14 N.T.S.2d 883, 172 Misc. 
319. 

33 C.J. p 429 note 40. 

41. Ala—^McDonald v. McDonald, 
102 So. 38, 212 Ala 137, 36 A.L.R. 
761. 

33 C.J. p 429 note 43. 

42. Ala—^Enterprise Lumber Co, v. 
Dothan First Nat Bank, 61 So. 
930, 181 Ala 388. 

43. N.J.—Lozier v. Van Saun, 8 N. 
J. 325. 

44,. Ala—Oorpus JtixUi eitea la 
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b. Necessity of Conflicting Olaiins 

The existence of two or more adverse claimants to 
the fund or thing in dispute Is e^ential to the main¬ 
tenance of a bill of interpleader. 

It is essential to the right to file the bill that there 
be two or more claimants to the fund or thing in 
dispute,^5 through separate and different interests.^® 
The claims must be “adverse’^ before relief can be 
granted,47 and the parties sought to be interpleaded 
must be in a position to make effective claims 48 

Interpleading cannot be ordered unless the claims 
threatening complainant negative each other; if 
one can be legally enforced without implying the 
other^s invalidity, there is nothing to be settled by 
interpleader.48 Where the only question is as to 
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the liability of the holder of the fund to a single 
person, interpleader does not lie;58 and there is no 
occasion for an interpleader where the fund is 
sufficient to meet the demands of all claimants.®^ 

c. Doubt or Dispute as to Eights of Claimants 

To maintain a bill of interpleader the plaintiff must 
be ignorant of the rights of the claimants or there must 
be some doubt as to which claimant Is entitled to the 
fund or property. 

A bill of interpleader will lie only where plaintiff 
standing in the position of a stakeholder is ignorant 
of the rights of the different claimants,®2 or where 
there is some doubt, at least, as to which of them 
is entitled to the fund, so that he cannot safely pay 
it to either.®^ It must appear that the stakeholder, 


Catts V. Sipsey Coal Mining Co., 
102 So. «95, 896, 212 Ala. 421. 

33 C.J. p 430 note 55. 

45. XJ.S.—Klaber v. Maryland Cas¬ 
ualty Co., C.C.A.Neb., 69 P.2d 934, 
106 A.Li.R. 617—Standard Surety 
& Casualty Co. of New York v. 
Baker, D.C.Mo., 26 P.Supp. 956. 
Ariz.—Schwartz v. Dodd, 110 P.2d 
550, 57 Ariz. 32. 

Conn.—Commercial Discount Co. v. 
Town of Plainfield, 180 A. 3li, 120 
Conn. 274. 

Ga.—Millen Hotel Co. v. Chastaine, 
188 S.B. 4, 1S3 Ga. 172. 

Ill.—City Nat. Bank & Trust Co. of 
Chicago V. Dunham, 28 N.E.2d 812, 
306 Ill,App. 354. 

Mo,—W. A. Ross Const. Co. v. Chiles, 
130 S,W,2d 524, 344 Mo. 1084— 
'state ex rel. St, Louis Cooperage 
Co. V. Green, App., 92 S.W.2d 930. 
N-.X—ShifCman v. Leff, 132 A, 865, 
119 N.J.Eq. 369. 

Tex.—Texas Prudential Ins. Co. v. 
Turner, Civ.App., 127 S.W.2d '563, 
error dismissed—Emery v. Emery, 
Civ.App,, 97 S.W.2d 274, error dis¬ 
missed. 

33 C.J. p 430 note 48. 

Compensated trustee of trust ere- ^ 
ated by voluntary agreement could 
not maintain suit to compel inter¬ 
pleader between beneficiary of trust 
created by settlor’s predeceased hus¬ 
band, which had been terminated by 
settlor under provisions of the prior 
trust, and executrix of settlor’s de¬ 
ceased son who did not claim under, 
but antagonistically to, trust agree¬ 
ment, under will of settlor’s prede¬ 
ceased husband.—Cfimpbell v. Trust 
Co. of Georgia, 28 S.E,2d 471, 197 
Ga. 37, 152 A.L.R. 1111. 

Deposit into court 
Jurisdiction of interpleader suits 
cannot be conferred by depositing in 
court’s registry funds over which 
there are no conflicting claims.— 
American Nat. Ins. Co. v. Richards, 
La.App., 181 So. 603. 

40. Md.—Wilmer t. Philadelphia & 


Reading Coal & Iron Co., 93 A. 

157, 124 Md. 599. 

33 CJ. p 430 note 49. 

47. N.J.—^Vltagliano v. Tomassi, 156 

A. 828, 109 N.J.Eq. 262—Maxwell v. 

Winans, 125 A. 38, 9$ N.J.Eq. 178. 
N.Y.—McNamara v. Knights of Co¬ 
lumbus. 201 N.T.S. 235, 206 App. 

Div. 364. 

33 C.J. p 430 note 50. 

Pederal statute, 28 U.S.C.A. § 41 
(26), authorizing bill of interpleader 
by insurance company, is remedial, 
and is to be liberally construed to 
cover any adverse claims against 
proceeds of policies, no matter on 
what grounds urged, and its terms 
are not to he interpreted as meaning 
only adverse claims of those pre¬ 
tending to be beneficiaries of insured. 
—Sanders v. Armour Fertilizer 
Works, Tex., 54 S.Ct. 677, 292 XJ.S. 
190, 78 L.Ed, 1206, 91 A.L.R. 950, 
rehearing denied 54 S.Ct. *855, 292 XT. 
S, 612, 78 L.Ed. 1472—National Fire 
Ins. Co, V. Sanders, C.O.A.Tex., 38 
F.2d 212—^Metropolitan Life Ins. Co. 
V. Segaritis, D.C,Pa., 20 P.Supp. 739. 
Claims held adverse 

(1) Claim of insured to fire insur¬ 
ance proceeds after destruction of 
insured property was adverse to 
claim of creditor of insured who gar¬ 
nished insurer as respected right of 
insurer to interplead claimants in 
federal court, since each claimed pro¬ 
ceeds to exclusion of other.—Sanders 
V. Armour Fertilizer Works, Tex., 54 

i S.Ct. 677, 292 XJ.S. 190, 78 L.Ed. 1206, 
91 A.L.R. 969, rehearing denied 54 S. 
Ct. 856, 292 U.S. 612, 78 L.Ed. 1472. 

(2) Where judge to whom inter¬ 
pleader action by insurer was first 
submitted concluded that insured 
had effected a change of beneficiaries 
prior to his death and that designat¬ 
ed beneficiary was not entitled to 
proceeds of life policy, but judge | 
hearing the case on subsequent sub- ! 
mission concluded that insured had 
not succeeded in changing benefici¬ 
aries, conclusion was warranted that 
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insurer was justified In bringrlng in¬ 
terpleader action and asserting that 
there were adverse claimants to pro¬ 
ceeds of policy, as against contention 
of designated beneficiary that she 
was only real claimant to the pro¬ 
ceeds.—Hunter v. Federal Life Ins. 
Co., C.C.AArk., Ill p.2d 551. 

(3) Other cases. 

XJ.S.—^National Fire Ins. Co. v. San¬ 
ders, C.C.A.Tex., 98 F.2d 212. 

Tex.—^Hubberd v. Crude Oil Market¬ 
ing & Trading Co.. Civ.App., 119 S. 
W.2d 161, error refused. 

Tax claims 

Interpleader suit against officials 
of two states making conflicting 
claims for inheritance and succes¬ 
sion taxes on estate of decedent, if 
regarded as brought against the offi¬ 
cials as Individuals, was not main¬ 
tainable under federal interpleader 
statute, 28 U.S.C.A. § 41 f26), since 
officials as Individuals had no ad¬ 
verse claims or demands and real 
claimants, the states, were not be¬ 
fore the court.—Riley v. Worcester 
Cmnty Trust Co., C.C.A-Mass., 89 F. 
2d 59, affirmed Worcester County 
Trust Co. V. Riley, 58 S.Ct. 185, 302 
U.S. 292, 82 L.Ed. 268. 

48. Conn.—Pigott v. Donovan, 99 A. 
1047, 91 Conn. 444. 

33 C.J. p 430 note 51. 

49. Mich.—Moore v. Bamheisel, 8 
N.W. 531, 45 Mich. 500. 

N.Y.—McNevin v. Metropolitan Life 
Ins. Co., 290 N.Y.S. 44, 160 Misc. 
468. 

50l Conn.—Grand Lodge A. O. U. W. 

V. Bums, 80 A 157, 84 Conn. 356. 
33 C.J. p 430 note 53. 

51. Mich.—Fidelity & Deposit Co. 
of Maryland v. Cody, 270 N.W. 739, 
27-8 Mich. 435, 108 A.L.R, 1243. 

N.Y.—Lopez V. Kellogg, 72 N.Y.S. 
562, 65 App.Div. 214. 

52. Ga.—Cannon v. Williams, 22 S. 
E.2d 838, 194 Ga. 808. 

33 C.J. p 430 note 57. 

53. ¥.3.—^State of Texas v. State of 
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not knowing* to which of the daimants he ought of lous or invalid, an application for an order to inter¬ 
right to render the debt or duty, fears that he may plead should be denied.^^ 

suffer some injury from their conflicting claims.^^ ^ stakeholder need not decide disputed questions 
A mere assertion of claim by another, without fact.^® If a claim is clearly founded in law, it 
alleging anything whatever on which to base it, is niust be paid and interpleader will not lie;®i but 

not enough to sustain an interpleader.^^ There ^ valid doubt respecting a question of law with 

must be a reasonable ground of uncertainty as to reference to a stakeholder's obligation to pay the 
which claimant is entitled to the fund,56 and a fund to one of several claimants is sufficient to jus- 

bona fide controversy between rival claimants.®* tify interpleader.®2 The remedy is so beneficial and 

Where the petitioner may be discharged from all li- just that any reasonable doubt as to the right to 
ability by paying the money to one of the claimants, interpleader will be resolved in favor of the 
an interpleader will not be sustained.®^ Where it stakeholder.®^ 

appears that the claim of the third person is frivo- It is not incumbent on defendant, in order to ob- 


Florida, Pla. & Tex., 59 S.Ct. 563, 
306 U.S. 398, LuEd. 817, 121 A. 
L..R. 1179. 

Ala.— CorptLS cited in Steele v. 

First Nat Bank of Mobile, 171 So. 
353, 354, 233 Ala. 246. 

Ga.—^Knight v. Jackson, 11*8 S.E. 661, 
156 Ga. 16o. 

Mo.—Baden Bank of St Louis v. 
Trapp, App., 180 8.^.2d 755—^Mer¬ 
edith V. Meredith, 148 S.W.2d 611, 
235 Mo.App. 1010—Geitz v- Blank, 
App., 108 S.W.2d 1066. 

N.T.—^Wood-Dolson Co. v. Leonett 
Realty Co., 238 N.T.S. 342, 22*7 App. 
Div. 552—Martin v. Barker, 211 N. 
T.S. 696, 125 Misc. 486. 

Tex,—Gillespie v. Citizens Nat Bank 
of Weatherford, Civ.App., 97 S.W. 
2d 310—^McCormick v. Southwest¬ 
ern Life Ins. Co., Civ.App., 35 S.W, 
2d 502. 

33 C.J. p *430 note 58, 

54. Iowa.—^Hoyt v. Gouge, 101 N.W. 

464, 125 Iowa 603. 

33 C.J. p 431 note 59. 

SB. Ky.—Fraim v. Fourth & First 
Nat Bank, 272 S,W. 412, 209 Ky. 
145. 

N.J.—^London Assurance v. Bigelei- 
sen, 39 A.2d 494, 135 N.J.Eq. *564. 
N.Y.—^Rosen v. Equitable Life Assur. 
Soc. of IT. S., 33 N.Y.S.2d 910, 263 
App.Div. 1015, reversed on other 
grounds 45 N.B.2d 899, 289 N.T. 
33.3—Johnson v. Briggs, Inc., 12 N. 
T.S.2d 60. 

33 C.J. p 431 note 60. 

$0. Ga.—^Lassiter y. Bank of Daw¬ 
son, 11 S.E.2d 910, 191 Ga, 208— 
Smith V. Folsom, 9 S.B.2d *824, 190 
Ga. 460—^Daniel v. Citizens & 
Southern Nat Bank, 185 S.E. 696, 
182 Ga. 384, followed in Daniel v. 
First Nat Bank, 185 S.E. 710, 132 
Ga. 409. 

N.J.—^London Assurance v. Bigelei- 
sen, 39 A.2d 494, 135 N.J.Eq. 5.64— 
Leader Holding Corporation v. Mc- 
Lintock, 191 A. 768, 121 N.J.Eq. 
•542. 

N.T.—McNamara v. Knights of Co¬ 
lumbus, 201 N.Y.S. 235, 206 App. 
Div. 364—^Lateer r. Prudential Ins. 
Co., 72 N.T.S. 255, 54 App.Div. 423 
—Community Volunteer Fire 


of Nimmonsburg v. City Nat Bank 
of Binghamton, 14 N.Y.S.2d 306, 
171 Misc. 1027—^Johnson v. Briggs, 
Inc., 12 N.Y.S.2d 60. 

Tex.—Finn v. Metropolitan Life Ins. 
Co., Civ.App., 16 S.W.2d 922, af¬ 
firmed Wilke V. Finn, Com.App., 
39 S.W.2d 536. 

33 C.J. p 431 note 61. 

57- N.Y.—^Perkins v. Montgomery, 
70 N.Y.S. 136. 

58^ IJ.S,—^New York Life Ins. Co. v. 
Valz, C.C.A.Pla., 141 P.2d 1014— 
Penn Mut Life Ins. Co. v. Me- 
guire, D.C.Ky., 13 F.Supp. 967. 

Fla.—Miller v. Kokanour, 20 So.2d 
797. 

Ga.—Lassiter v. Bank of Dawson, 11 
S.E.2d 910, 191 Ga. 208. 

33 C.J. p 431 note 6’3. 

Pact that insurer knew, or by or¬ 
dinary diligence conld have known, 
to whom and in what proportions 
amount of certificate was payable 
defeated right to interpleader.—Roy¬ 
al Neighbors of America v. Lowary, 
D.C.Mont, 46 P.2d *565. 

State depository having state 
funds on deposit when state treasur¬ 
er was suspended by governor and 
another treasurer appointed was not 
entitled to maintain interpleader to 
determine to whom state money 
should be paid, since depository 
could discharge obligation to state ^ 
by accounting for funds to new ap¬ 
pointee.—^Daniel v. Citizens & South- ; 
em Nat. Bank, 185 S.E. 696, 182 Ga. I 
384, followed in Daniel v. First Nat. | 
Bank, 185 S.E. 710, 182 Ga, 409. 

59. Ala,—Commonwealth Ins; Co. of 
New York v. Terry, 159 So. 822, | 
230 Ala, 125. 

Ga,—^Knight v. Jackson, 118 S.E. 561, 
156 Ga. 165. 1 

N.Y.—Loeb V. Bank of Manhattan 
Co., 18 N.Y.S,2d 497. 

33 C.J. p 432 note 64. j 

60. Ga.—Cannon v. Williams, 22 S. 
E.2d 838, 194 Ga. *808—Daniel v., 
Citizens & Southern Nat. Bank, 
185 S.E. 696, 182 Ga. 384. 

Md.—^McDonald v. Real Estate Board 
of Baltimore City, 142 A. 261, 155 , 

Md. 377. ' 


Mo.—Concordia Fire Ins. Co. v. Alex¬ 
ander, App., 60 S.W.2d 687. 

N.Y.—Pell & Tibbits v. Bedford, 263 
N.Y.S. 32, 238 App.Dlv. 856. 

Tex.—^Employers* Casualty Co. v. 
Rockwall County, 36 S.W.2d 690, 
120 Tex. 441—^McCormick v. South¬ 
western Life Ins. Co., Civ.App., 
35 S.W.2d 502. 

33 C.J. p 432 note 65. 

61. Ga.—Cannon v. Williams, 22 S. 
E.2d ‘838, 194 Ga. 808. 

Mo.—Cobb V. George P. Mosher Real 
Estate Co., App., 257 S.W. 1'51. 
N.J.—London Assurance v. Blgelei- 
sen, 39 A.2d 494, 135 N.J.Eq. 564. 
33 C.J* p 432 note 66. 

62. Ala,—CJorpus Juris cited in 
Commonwealth Ins. Co. of New 
York V. Terry, 159 So. 822, 825, 230 
Ala. 125. 

Mo.—Concordia Fire Ins. Co. v. Alex¬ 
ander, App., 50 S.W.2d 687. 

Tex.—^Employers’ Casualty Co. v. 
Rockwall Coimty, 35 S.W.2d 690, 
120 Tex. 441, reformed 38 S.W.2d 
1098, 120 Tex. 441. 

33 C.J. p 432 note 67. 

Reasonable doubt as to construc¬ 
tion of a statute on which rights of 
respective claimants depend may be 
sufidcient to justify interpleader.— 
Melton V. American Surety Co., Tex. 
Civ.App., 240 S.W. 674-—33 CJ. p 
432 note 68. 

Effect of Judgment 

Insured’s obtaining of Judgment in 
action at law for loss under fire pol¬ 
icy did not defeat insurer’s right to 
bill of interpleader on showing that 
law was unsettled as to whether 
claims of persons to proceeds other 
than insured were valid.—Common¬ 
wealth Ins. Co. of New York v. Ter¬ 
ry, 159 So. 322, 230 Ala. 125. 

63. U.S.—Massachusetts Mut. Life 
Ins. Co. V. Weinress, D.C.I11., 47 P. 
Supp. 626. 

Tex.—Security State Bank of Pharr 
V. Shanley, Civ.App., 182 S.W.2d 
136—^Hubberd v. Crude Oil Mar¬ 
keting & Trading Co., Civ.App., 119 
S.W.2d 151, eiTor refused—Gilles¬ 
pie T. Citizens- Nat,’ Bank of 
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tain a substitution of parties, to show that the claim 
of the party to be substituted is valid,^^ It is not 
necessary that the stakeholder shall be liable to two 
judgments, or that a claimant will probabty suc¬ 
ceed in establishing his claim.®^ The debtor has a 
right to regard as hazardous to his financial inter¬ 
ests claims which are prosecuted under the solemn 
sanction of legal proceedings in the courts and 
it has been held that, after the stakeholder has ac¬ 
tually been forbidden by one of the claimants to 
pay over the fund to another, or after suits have 
actually been instituted against him by the several 
claimants for the same fund, debt, or dut 3 % he is 
not bound to exercise any judgment on the matter 
whatever, as to who is, or who is not, entitled, and 
is permitted to discharge himself by invoking the 
aid of the court in his bill.^^ 

Failure of claimant to obtain legal relief asked 
for, when not conclusive of the validity of the 
claim, does not bar interpleader.^^ a third party 
claimant cannot defeat a motion for an interpleader 
on the ground that his own claim has no reason¬ 
able foundation.70 It is no bar to relief that com¬ 
plainant believed one of the claimants to be entitled 
to the fund.*^^ 

(L Assertion of Olaiins against Debtors or Per¬ 
sons in Possession 

In order to Justify Interpleader a person must claim 
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the res and assert a claim which It would be hazardous 
to disregard. 

In order to justify interpleader, a person must 
both claim the res and assert a claim which it would 
be hazardous to disregard.72 Nevertheless, a bill 
of interpleader may be filed, although the holder of 
the fund in dispute has not been sued or has been 
sued by only one of the conflicting claimants 
and a bill may be filed, although plaintiff is not 
threatened by suit.'*^ The fact that one of the 
claimants might not be entitled to maintain the par¬ 
ticular form of action he has begun against the 
stakeholder does not preclude the right to inter¬ 
pleader, since he might bring the proper form of 
action on failure in the first.’^S Jt is immaterial 
whether or not in one suit the different claimants 
could adjust their differences.^^ 

§15* - Privity of Title between Claim¬ 

ants 

Unless otherwfee provided by statute, in order that 
a debtor or person in possession of property may In¬ 
terplead, the adverse titles or claims must be depend¬ 
ent on, or be derived from, a common source. 

In order that a debtor or person in possession of 
property may interplead under equitable rules, the 
adverse titles or claims must be dependent on, or be 
derived from, a common source.'^^ Some authori¬ 
ties are exacting in the requirement that, in order 


Weatherford, Civ.App., 97 S.W.2d 
310—Great Southern Life Ins. Co. 
V. Kinney, Clv.App., 27S S.W. 741— 
Continental Nat. Bank of Port 
Worth V. Smith, Civ.APp., 273 S.W. 

• 657, affirmed Com.App., 286 S.W. 
163. 

33 C.J. p 432 note 69. 

^ . Minn,—^Metropolitan Nat. Bank 
V. Hennepin County Sav. Bank, 
183 N.W. 821, 149 Minn. 367. 
Jurisdiction, of federal court to en¬ 
tertain bill of interpleader is not de¬ 
pendent on merits of the claims of 
defendants.—^Hunter v. Federal Life 
Ins. Co., C.€.A.Ark., Ill P.2d 551— 
Massachusetts Mut. Life Ins. Co. v. 
Weinress, D.C.I11., 47 P.Supp. 626— 
Harris v. Travelers Ins, Co., L.C.Pa., 
40 P.Supp. 154—^Metropolitan Life 
Ins. Co. V. Segaritls, D.CPa., 20 P. 
Supp. 739. 

JEtank or trust company as inter¬ 
pleader under statute 

Under provision of statute provid¬ 
ing that in actio/is against bank or 
trust company to recover for mon¬ 
eys on deposit therewith court may 
■on. petition and notice and without 
proof as to merits of claim make 
^rder amending proceedings by mak¬ 
ing adverse claimants parties de¬ 
fendant and proceed to determine 
rights and ‘ interests of serefal par¬ 


ties, a bank, in order to obtain in¬ 
terpleader of adverse claimants, 
need show only that an adverse 
claim has been made without col¬ 
lusion on its part, and the strength 
or weakness of the claim is not con¬ 
trolling.—Community Volunteer Pire 
Co. of Nimmonsburg v. City Nat. 
Bank of Binghamton, 14 N.Y.S.2d 
306, 171 Misc. 1027. 

65. Wash.—Daulton v. Stuart, 70 P. 
1096, 30 Wash. 662. 

33 C.J. p 433 note 71. 

66. N.T.—^Pouch V. Prudential Ins. 
Co,, 97 N.E. 731, 204 N.T. 281, Ann. 
Cas.l913C 1191. 

33 C.J. p 433 note 72. 

67. N.T.—Sexton v. Home Fire Ins. 
Co., '54 N.Y.S. 862, 35 App.Div. 170. 

33 C.J, p 433 note 73. 

68; Mo.—Smith v. Grand Lodge A. 
O. U. W., 101 S.W. 662, 124 Mo. 
App. 181. 

33 C.J, p 433 note 74. 

69. N.Y.—Schweiger v. German Sav. 
Bank, 57 N.Y.S. 356, 27 Misc. 123. 

33 CJ. p 433 note 75. 

70. N.T.—Butler v. Atlantic Trust 
Co., 59 N.Y.S. 814, 28 Misc. 42. 

7L U.S.—Hunter v. Federal Life 
Ins, Co., C.C.A.Ark,, 111 P.2d 651. 
N.H.—^Page Belting Oo. v. Prince, 91 
A. 961, 77 N.H. 309. 
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72. N.T.—Cosgriff y. Hudson City 
Sav. Inst., 52 N.Y.S. 189, 24 Misc. 
4, 27 N.Y.Civ.Proc. 263. 

33 C.J. p 433 note 79. 

Demand of receiver to impound 
fund in bank's hands was demand of 
court, and he was not a “claimant” 
in interpleader sense.—Continental 
Nat. Bank of Fort Worth v. Smith, 
Tex,Com.App., 286 S.W. 163. 

73. U.S.—^National Pire Ins. Cc. v. 
Sanders, C.C.A.Tex., 38 P.2d 212— 
Metropolitan Life Ins. Co. v. Seg- 
aritis, D.C.Pa., 20 P.Supp. 739. 

Ill.—^Noble V. Carruthers, 235 Ill. 
App. 1. 

Md.—Chas. H. Steffey, Inc., v. Amer¬ 
ican Bank Stationery Co., 155 A. 
306. 161 Md. 124. 

33 C.J. p 433 note 80. 

74. Wash.—Daulton v. Stuart, 70 P. 
1096, 30 Wash. 562. 

75. Ga.—Watters v. Lanford, 78 S. 
E. 847, 140 Ga. 249. 

Mo.—Corpus Juris quoted in. Phillips 
V. Alford, App., 90 S.W. 2d 1060, 
1069. 

76. Tex.—^Nixon v. Malone, Civ. 
App., 95 S.W. 577. 

77. U.S.—^Metropolitan Life Ins. Co. 
v. Mason, D.C.Pa., 21 P.Supp, 704, 
vacated on other grounds, C.C.A. 
98 P.2d 668. 
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to make a proper case for a bill of interpleader, 
there must be a prhnty of estate, title, or contract 
between defendant claimants, and that, if one of the 
defendants claims under title paramount, there is 
an absence of privity and the suit cannot be main¬ 
tain ed.7 8 What is meant is that the conflicting ti¬ 
tles and claims are so wholly independent of, unre¬ 
lated, and antagonistic to, each other as to destroy, 
contradict, or defeat the right by "which the one 
asking for the interpleader holds possession of the 
thing in controversy.*^^ To the rule requiring priv¬ 
ity the exception is stated that the finder of per¬ 
sonal property is entitled to the remedy by inter¬ 
pleader, the remedy in such case being available at 
common law.^® 

When there is no privity between claimants, 
where their titles are independent, not derived from 
a common source, but each asserted as wholly para¬ 
mount to the other, the stakeholder is obliged, in 
the language of the authorities, to defend himself 
as well as he can against each separate demand. 
Thus, the holder or claimant of a paramount and 
adverse title cannot be brought in to interplead by 


a tenant with the landlord,by a vendee with the 
vendor,S3 by a trustee with the beneficiaries,S4 by 
an agent with his principal,S5 by a debtor with his 
creditor,S6 by a bank with a depositor,or by a 
bailee with his bailor.SS 

Where a person is in possession of property as 
bailee to which the bailor himself has no possessory 
title but is merely a tortious possessor, and the 
rightful owner demands it of the bailee, the bailee 
cannot compel the rightful owner and the bailor to 
interplead, but he must defend himself as best he 
can at law and is not entitled to the assistance of 
a court of equity to try merely legal titles in a con¬ 
troversy between different parties where there is 
no privity of contract between him and the alleged 
rightful owner,*89 but the hardship of the case has 
frequently been adverted to by the authorities.^^ 

Where privity exists. When the adverse titles of 
the claimants are derived from the same source, it 
is sufficient to authorize interpleader.^^ Thus the 
required privity exists, authorizing interpleader, 
where claimant asserts title derived from the bail¬ 
or,or from the principal, or from a landlord.^^ 


Ala.—^McDonald v. McDonald, 102 So. 

38, 212 Ala. 137, 36 AL.R. 761. 
Fla.—Corpus Juris cited ia Florida 
East Coast Ry. Co. v. Eno, 128 So. 
622, 626, 99 Fla. 887, 70 A.L.R. 506. 
Mich.—Corpus Juris cited la Ford 
Motor Co. V. Hunt, 2-26 N.W. 218, 
219, 247 Mich. 538. 

Mo.—City of St Charles v. Wabash 
Ry. Co., App., 65 S.W.2d 655, mod¬ 
ified on other grounds State ex rel. 
City of St. Charles v. Becker, 83 
S.W.2d 583, 336 Mo. 1187. 

33 C.J. p 433 note 84. 

Claims derived from commou source 

(1) Adverse' claims between sub¬ 
contractors were derived from com¬ 
mon source, as respects principal 
contractor’s right to maintain inter¬ 
pleader.—Granite Bituminous Paving 
Co. V. Stange, 37 S.W.2d 469, 225 Mo. 
App. 401. 

(2) Other cases. 

Ala.—Steele v. First Nat, Bank, 171 
So. 353, 233 Ala. 246. 

Me.—First Nat. Bank v. Reynolds, 
143 A. 266, 127 Me. 340. 60 A.L.R. 
712. 

N.J.—Republic Casualty Co. v. 
Fischmann, 184 A. 179, 99 N.J.Eq. 
758. 

33 C.J. p 433 note 84 [b]. 

Pexivatioii from stakeholder 
It Is not necessary that rights of 
claimants be derived from the stake¬ 
holder or custodian of the fund, but 
it is sufficient If the claim or title 
comes to, or is derived from, onej 
who has a claim against complainant 
or who Is in privity of contract with 
him.—^Pequannock & Wayne Building - 


& Doan Ass’n r. Pritchard, 12 A. 2d 
359, 127 N.J.Eq. 200—Republic Cas¬ 
ualty Co. V. Fischmann, 134 A. 179, 
99 N.J.Eq. 73*8. 

78. Fla.—^Jax Ice & Cold Storage 
Co. V. South Florida Farms Co., 
109 So. 212, 91 Fla. 593, 48 A.L.R. 
957, followed in Central Farmers’ 
Trust Co. V, Davis, 132 So. 695, 101 
Fla. 832. 

Me.—First Nat. Bank v. Reynolds, 
143 A. 266, 127 Me. 340, 60 AJL^R. 
712. 

33 O.J. p 434 note 85. 

79. Mo.—McGinn v. Interstate Nat. 
Bank, 166 S.W. 345, 178 Mo.App. 
347. 

33 C.J. p 434 note 86. 

‘‘To put the idea iu slightly differ- 
ent words, in order that interpleader 
will lie, it must appear that the 
claimants agree that the fund or 
property in dispute came lawfully 
into the hands of the stakeholder; 
in the case of a bank, that the de¬ 
positor had authority to make the 
deposit; in the case of a bailment, 
that the bailor rightfully placed the 
property in the hands of the bailee,” 
—First Nat Bank v. Reynolds, 143 
A. 266, 269, 127 Me. 340, 60 A.D.R. 
712. 

80. Mo.—Lavelle v. Belliu, 97 S.W. 
200, 121 Mo.App. 442. 

81. Ind.—Northwestern Mut, L. Ins. 
Co. V. Kidder, 70 N.B. 489, 162 Ind. 
382, 66 L.R.A. 89, 1 Ann.Cas. 509. 

33 C.J. p 434 note 89. 

82. U.S.—Standley v. Roberts, Ind. 
T., 59 F. 836, 8 C.C.A. 305. 

33 C.J. p 434 note 90. 
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83. Wis.—Baxter v. Day, 40 N.W. 
675, 73 Wis. 27, 9 Am.S.a. 761. 

33 C.J. p 434 note 91. 

84. U.S.—^Moore Printing Typewrit¬ 
er Co. V. National Sav. & Trust 
Co., 31 App.D.C. 452, affirmed 31 
S.Ct 64, 218 U.S. 422, 64 D.Bd. 
1093. 

85. Vt.—Johnson v. Adams, 73 A. 
1076, 82 Vt 398. 

33 C.J. p 434 note 93. 

86. N.Y.—U. S. Trust Co. v. Wiley,. 
41 Barb. 477. 

33 C»J. p 435 note 94. 

87- N.Y.—German Sav, Bank v. 

Friend, 20 N.Y.S. 4’34, 61 N.Y.Su- 
per. 400. 

33 C.J. p 435 note 95. 

88. N.J.—^Maxwell v. Winans, 125 
98, 96 N.J.Eq. 178. 

33 C.J. p 435 note 96. 

89. N.J.—Morristown First Nat. 
Bank v. Bininger, 26 N.J.Eq. 346. 

33 C.J. p 435 note 97. 

90- U.S.—Bartlett v. Sultan of Tur¬ 
key, C.C.N.Y., 23 F. 257, 23 Blatchf. 
196. 

91. Ala.— Corpus Juris cited iu. 
Steele v. First Nat Bank, 171 So^ 
353, 355, 233 Ala. 246. 

3'3 C.J. p 435 note 1. 

92. Vt—Johnson v. Adams, 73 A-. 
1076, 82 Vt 398. 

33 C.J. p 435 note 2. 

93. Fla.—Sammis v. L'Bngle, 19 Fla.. 
800. 

Vt—Johnson v. Adams, 73 A. 1076;. 
82 Vt 398. 

84. Cat—^Hancock Oil Co. of OalL- 



48 C.J.S. 


INTERPLEADER 


Qaimants to a fund derive their title from the same 
source, where one claims as the assignee of the le¬ 
gal title and the other as the equitable assignee of 
the same assignor.95 It has been held that, where 
a tenant has always paid rent to an adverse claim¬ 
ant supposing him to be the agent of the landlord, 
he may have interpleader between the two.^® 

Relaxation of rule. The requirement that there 
be privity of estate, title, or contract between claim¬ 
ants, or that their claims must be derived from a 
common source, is not inherently necessary to the 
proper administration of the remedy, and there has 
been a disposition to relax the rigidity of the rule in 
this regard.^*^ The validity of the rule has been 
regarded as doubtful in ordinary actions of inter¬ 
pleader,nevertheless some courts have not been 
inclined to relax the rule in the absence of statu¬ 
tory permission.^^ 

Statutory modifications. In some jurisdictions by 
statute or rules of civil procedure interpleader may 
be maintained, although the titles or claims of the 
conflicting claimants have not a common origin or 
are not identical, but are adverse to, and independ¬ 
ent of, one another.! Such statutes abrogate the 


§ 16 

common-law requirement that all the adverse titles 
or claims must be dependent on, or be derived from, 
a common source, and, therefore, privity between 
the conflicting claimants need not be shown,2 

§16. - Interest or Independent Liability 

of Person in Possession or Debtor 

a. In general 

b. Favoring or colluding with particular 

claimant 

c. Double liability 

d. Independent liability to particular 

claimant 

e. Amount of claim disputed 

f. Admission of liability 

a. In G-eneral 

In order that a person may maintain a bill of Inter¬ 
pleader, as distinguished from a bill In the nature of 
interpleader, he must be Indifferent between the con¬ 
flicting claims. 

Except as otherwise provided by statute or rules 
of civil procedure,2 in order that a person may 
maintain a bill of interpleader, he must occupy the 
position of a stakeholder, ^ although, as considered 


fornia v. Independent Distributing 
Co., 150 P.2d 463, 24 Cal.2d 497. 

33 C.J. p 43t) note 5. 

^Deceased landlord 

Tenant whose landlord, allegedly 
the owner of life estate in leased 
premises, had died was not precluded 
from maintaining interpleader suit 
against rival claimants to rent on 
grround that tenant could not implead 
landlord and try title to land in an 
equity proceeding; since, if case in¬ 
volved a trial of title to land derived 
from different sources, trial court 
could, under statute, remove case of 
rival claimants to a court of law, and 
tenant would not be a party to ease 
so removed.—Maulsby v. Scarboi> 
ough, 16 A.2d «97, 179 Md, 67. 

&5. N.Y.—Crane v. McDonald, 23 N. 

R 991, 118 N.Y. 648, 2 Silv.A. 341. 
S0. N.Y.—Seaman v. Wright, 12 
Abb.Pr. 304. 

.97. Md.—Phillips v. Taylor, 129 A. 
18, 14-8 Md. 157. 

Mo.— Corpus Juris cited In Granite 
Bituminous Paving Co. v. Stange, 
37 S.W.2d 469, 473, 226 Mo.App. 
401—^McGinn v. Interstate Nat. 
Bank, 166 S.W. 346, 178 Mo.App. 
347. 

N.J.—Camden Safe Deposit & Trust 
Co. V. Barbour, 176 A 313, 117 N.J. 
Eq. 401, 97 AL.R. 993. 

Pa.—Clyde v. E^rst Nat Bank of 
Chester, 33 DeLCo. 282. 

Fact that one is subject to two or 
more judgments and thus to double 
greater liability, if and when but 
one obligation has been entered into, 


is sufficient without a showing of 
privity.—^Marine Midland Trust Co. 
of New York v. Irving Trust Co., D. 
C.N.Y., 56 P.2d 385, appeal dismissed, 
C.C.A., Marine Midland Trust Co. of 
New York v. Bybro Corporation, 68 
P.2d 165. 

Depositary 

Pact that claims of depositor and 
adverse claimant to funds on deposit 
were independent of, and adverse to, 
each other, and that there was no 
privity between claimant and depos¬ 
itor, did not preclude depositary 
bank from compelling such parties 
to interplead their respective claims. 
—Bergen County Nat. Bank of Hack¬ 
ensack V, Sheriff of Bergen County, 
191 A 560, 121 N.J.Eq. 617. 

98, Mo.—^McGinn v. Interstate Nat. 
Bank, 166 S.W. 345, 178 Mo.App. 
347. 

33 C.JT. p 435 note 9. 

99. Me.—^Pirst Nat, Bank v. Reyn¬ 
olds, 143 A. 266, 269, 127 Me. 340, 
60 A.L.R. 712, 

‘"There are very few well-consid¬ 
ered cases, either in England or 
America, in which the rule has been 
disregarded or even relaxed. When 
such appears to be the case, careful 
examination, in almost every in¬ 
stance, discloses that the decision is 
based upon a statute."—^Pirst Nat 
Bank v. Reynolds, supra, 

1. U.S.—^Metropolitan Life Ins. Co. 

v. Mason, C.C.AFa., 9'8 P.2d 663. 
Buies of civil procedure 

(1) Pederal.—Girard Trust Co. v. 
Vance, D.C.Pa., 4 F.R.D. 265. 
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(2) Texas.—Security State Bank 
of Pharr v. Shanley, Tex.Civ.App., 
182 S.W.2d 136. 

2. Cal.—Hancock Oil Co. of Califor¬ 
nia V. Independent Distributing 
Co., 150 P.2d 463, 24 Cal.2d 497. 

Xntexpleading landlord by texuant 
Cal.—Hancock Oil Co. of California 
V. Independent Distributing Co., 
supra, 

3. Xu Pennsylvania 

(1) Under Rules of Civ. Proc., 
rule 2306 (c) (1), the court shall not 
deny the petition merely because 
“the defendant has an interest in the 
action.”—Stevens v. Citizens Nat. 
Bank of Ashland, 47 Pa.Dist. & Co. 
255, 9 ScAReg. 211. 

(2) Formerly it was necessary that 
the interpleader be a disinterested 
person.—Schlessinger v. H. B. Smith 
Co., ISO A 297, 300 Pa. 154—Fisher v. 
Stevens Coal Co., 7 A.2d 573, 186 Pa- 
Super. 394—Petrik v. National Slovak 
Union, 7 A.2d 60, 136 Pa.Super. 308— 
Fidelity Trust Co. v. William Penn 
Trust Co., 167 A 469, 110 Pa.Super. 
91—^Ninth Bank & Trust Company 
V. Spector, 19 Pa.Dist. & Co. 532— 
Parker v. Swarthmore Chautauqua 
Ass’n, 10 Pa,Dist, & Co. 547, 18 Del. 
Co. 206—^Fronefteld v. Pennsylvania 
Co. for Insurances on Lives, Com. 
PI., 32 DeLCo. 283—Kratz v. First 
Nat. Bank of Lansdale, Com.PL, 55 
Montg.Co. 322—33 CJ. p 436 note 12. 
d. U.S.—^Dee v. Kansas City Life 

Ins. Co., aC.A.IlL, 86 F.2d 813— 
Pearson v. Holden, D.O.Mass., 68 
F.2d 1050—Pacido Mut. Life Ins. 
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supra § 7, a bill or action in the nature of inter¬ 
pleader may be maintained notwithstanding an in¬ 
terest of plaintiff or complainant in the subject mat¬ 
ter of the claims. 

It is of the essence of a bill of interpleader that 


the party claiming the remedy shall be, and con¬ 
tinue entirely, indifferent between the conflicting 
claims.5 The bill will not lie where plaintiff as¬ 
serts an interest in any part of the fund or other 
thing in dispute,^ and it is entirely immaterial at 


Co. V, Lusk, D.C.L.a., 46 F.2d 505— 
Calloway v. Miles, C.C.A.Ky., 30 
F.2d 14. 

Ala.—Pratt r. First Nat, Bank of 
Fayette, 9 So.2d 744, 243 Ala. 261 
—Missouri State Life Ins. Co. v. 
Robertson Banking Co., 154 So. 
800, 223 Ala. 177—Finn v. Mis¬ 
souri State Life Ins. Co., 132 So. 
632, 222 Ala. 413, 

Ariz.—Hill v. Favour, «4 P.2d 575, 52 
Ariz. 661. 

Fla.—Kehl v. Miami Title & Abstract 
Co., 196 So. 610, 143 Fla. 9. 

Ill.—^Trust Co. of Chicago v. Jack- 
son Park Bldg. Corporation, 25 N. 
E.2d 616, 303 IlLApp. 531. 

Mass.—Savage v. McCauley, 16 N.E. 
2d 639, 301 Mass. 162—Conway v. 
Kenney, 172 N.E. ‘888, 273 Mass. 19. 
Mich.—Gogebic Auto Co. v. Board of 
Road Com'rs of Grogebic County, 
290 KW. 898, 292 Mich. 536. 

Miss.—Sunflower Compress Co. v. 
Staple Cotton Co-op Ass'n, 103 So. 
802, 139 Miss. 200. 

Mo.—-W. A. Ross Const. Co. v. Chiles, 
130 S.W.2d 524, 344 Mo. 1084— 
Bentrup v. Johnson, App., 287 S. 
W. '877. 

N.J.—^Police and Firemen’s Pension 
Fund Commission of Teaneck Tp. 
y. Sgariga, 42 A.2d 205, 136 N.J. 
Eq. 377. 

Okl.—^Local Federal Sav. & Loan 
Ass'n of Oklahoma City v. Stokes, 
155 P.2d 975, 194 OkL 677—Bank 
of Earlboro v. J. B. Crosbie, Inc., 
77 P.2d 547, 32 Okl. 327. 

Or.—^Hooper v. Carlson, 293 P. 410, 
134 Or. 241. 

Tenn.—^Memphis Cold Storage Ware¬ 
house Co, V. Woodson, 1 Tenn.APP. 
340. 

W.Va.—Elder v. Gibson, 155 S.B. 662, 
109 W.Va. 582. 

33 C.J* p 436 note 10* 

5. U.S.—^Treinles v. Sunshine Min¬ 
ing Co., Idaho, 60 S.Ct. 44, 308 U. 
S. 66, 84 !L.Ed. 85, rehearing de¬ 
nied 60 S.Ct. 464, 309 U.S. 693, 84 
•L.Ed. 1034—^Federal Life Ins. Co. 
V. Tietsort, C.aA.111., 131 F.2d 448, 
certiorari denied De Jong v. Tiet¬ 
sort, 63 S.Ct. 762, 318 U.S. 768, ‘87 
L.Ed. 1139. 

Ala.—^Pratt v. First Nat. Bank of 
Fayette, 9 So.2d 744, 243 Ala. 261 
—^First Nat. Bank v. Burch, 188 
So. '859, 237 Ala. 680—^Missouri 
State Life Ins. Co, v. Robertson 
Banking Co., 134 So. 800, 223 Ala. 
177. 

Fl€u—Kehl V. Miami Title & Abstract 
Co., 196 So. 610, 143 Fla. 9—Jax 
Ice & Cold Storage Co, y. South. 


Florida Farms Co., 109 So. 212, 91 
Fla. 593, 48 A.L.R. 957. 

Ga.—Millen Hotel Co. v. Chastaine, 
188 S.E. 4, 183 Ga. 172. 

Ill.—City Nat. Bank & Trust Co. of 
Chicago V. Dunham, 2*8 N.B.2d 812. 
306 IlhApp. 354. 

Mo.—Brown v. Curtin, 62 S.W.2d 387, 
330 Mo. 1156—Cobb v. George F. 
Mosher Real Estate Co., App., 257 
S.W. 1-51. 

Pa.—^Fisher v. Stevens Coal Co., 7 A. 

2d '573, 136 Pa.Super. 394. 

Va.—Bell Storage Co. v. Harrison, 
180 S.B. 320, 164 Va. 278, 100 A. 
L.R. 419. 

WasK—Stusser v. Mut. Union Ins. 

Co., 221 P. 331, 127 Wash. 449. 
W.Va,—^Arnold v. Arnold, 24 S.E.2d 
102, 125 W.Va. 314, 144 A.L.R. 1172. 
33 C.J. p 436 note 11. 

e. U.S.—Sanders v. Armour Fertil¬ 
izer Works, Tex., 54 S.Ct. 677, 292 
U.S. 190, 78 L.Ed. 1206, 91 A.L.R. 
950, rehearing denied 54 S.Ct. 855, 
292 U.S. 612, 78 L.Ed. 1472—Bux¬ 
ton V. Acadian Production Corpora¬ 
tion, D.C.La,, 33 F.Supp. 543—^John 
Hancock Mut. Life Ins. Co. v. Ke- 
gan, D.C.Md., 22 F.Supp. 326. 

Ala,—Riddick v. American Employ¬ 
ers Ins. Co. of Boston, Mass., 182 
So. 45, 236 Ala, 323—^Missouri 5tate 
Life Ins. Co. v. Robertson Bank¬ 
ing Co., 134 So. 800, 223 Ala. 177— 
Phillips V. Sipsey Coal Mining Co., 
118 So. 513, 218 Ala, 296. 

Ariz.—Hill v. Favour, 84 P.2d 575, 52 
Ariz. 561. 

Ga-—Phillips v. Kelly, 167 S.B. 281, 
176 Ga, 111. 

La.—Guy L. Deano, Inc., y. Sera¬ 
phim, App., 170 So. 378. 

Mo.—^Brown v. Curtin, 63 S.W.2d 387, 
330 Mo. 1156—Cobb v. George F. 
Mosher Real Estate Co., App., 267 
S.W. 1*51. 

N.J.—Tipula V. Garfield Mill, 170 A. 
228, 11-5 N.J.Eq. 246—Maxwell v. 
Winans, 125 A. 38, 96 N.J.Eq. 178. 
Tenn.—Bank of Commerce & Trust 
Co. V. Dye, 1 Tenn.App. 486. 

33 C.J. p 436 note 12. 

Stakeholder held without interest 
Tex.—Warner v. Nordan & Morris, 
Civ.App., 15'8 S.W.2d 860, error re¬ 
fused. 

33 C.J. p 436 note 12 [a]. 

Broker’s oommissions 

(1) Where , vendor merely listed 
property for sale with one broker 
and by written contract recognized 
second broker as procuring cause of 
sale and promised to pay second bro¬ 
ker commission, vendor was not a 
mere ‘‘stakeholder” so as to be enti- 
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tied to interplead both brokers in ac¬ 
tion by one to recover commission.— 
Local Federal Savings & Loan Ass’n 
of Oklahoma City v. Carlock, 148 P. 
2d 466, 194 Okl. 199. 

(2) Where, after broker under 
owner’s listing of realty negotiated 
with purchaser, owner contracted 
with another broker who sold prop¬ 
erty, in broker’s action for commis¬ 
sion owner was not entitled to im¬ 
plead other broker and discharge it¬ 
self from further liability on the 
commission.—^Local Federal Sav. & 
Loan Ass"n of Oklahoma City v. 
Stokes, 155 P.2d 976, 194 Okl. 677. 

(3) Other cases see 33 C.J. p 436 
note 12 [d]. 

Insurer’s interest in having court 
determine which of two options for 
payment of proceeds of life policy 
successively elected by insured was 
valid, so that proceeds might be paid 
in proper amounts to the proper par¬ 
ties, was not such an interest as 
would bar maintenance of bill.—^Mil¬ 
ler V. Massachusetts Mut. Life Ins. 
Co., 36 A.2d 517, 183 Md. 19. 

Where Insurer as pledgee claimed 
share of policy as against assignee 
thereof and as against insured’s es¬ 
tate, insurer's bill of interpleader 
was not maintainable.—Missouri 
State Life Ins. Co. v. Robertson 
Banking Co., 134 So. 800, 22'3 Ala. 
177. 

Personal representatives 

(1) Administrator is vested with 
exclusive legal title to decedent’s 
personalty and is not mere stake¬ 
holder, and therefore cannot main¬ 
tain interpleader against distribu¬ 
tees’ demands.—^Elder v, Gibson, 156 
S.B. 662, 109 W.Va. 582. 

(2) Other cases see 33 C.X p 436 
note 12 [b]. 

Tenant bringing Interpleader 
against landlord and another must 
not deny landlord’s title, since he 
would no longer be a disinterested 
stakeholder.—Hancock Oil Co. of Cal¬ 
ifornia V. Independent Distributing 
Co., 150 P.2d 463, 24 Cal.2d 497. 

Trustee 

(1) Trustee has such Interest in 
property held hy it under trust in¬ 
denture to which another claims pa]>- 
amount title under will of third per¬ 
son to that of donor of trust, as pre¬ 
cludes trustee to have claimant un¬ 
der will interplead with trustee.— 
Campbell v. Trust Co. of Georgia, 28 
S.E.2d 471, 197 Ga. 87, 152 A.L.R. 
1111 . 
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what stage of the controversy such interest in the 
litigation appears.*^ To maintain a bill of inter¬ 
pleader the case must be such that plaintiff can pay 
or deposit the money or property into court and be 
absolutely discharged from all liability to either of 
defendants and thus pass utterly out of the contro- 
Tersy, leaving it to proceed between the several 
claimants.^ Plaintiff is not precluded from filing a 
bill of interpleader by defending a suit brought 
against him by one of the claimants to the fund if 
the defense is not persisted in too far.^ 

The interest in the subject matter which will be 
sufficient to deny plaintiff the right to bring a strict 
bill of interpleader must be a substantial contested 
right,and must be in the very thing or fund it¬ 
self, which is the subject matter of the suit.n It is 
no objection to a bill of interpleader that plain¬ 
tiffs chance of success in the litigation respecting 
other property not in suit must be increased by the 
success of one rather than of the other of the par¬ 
ti es.i^ While the assertion of a charge, lien, or 
claim on the very thing or fund itself, which is 
admitted by the claimants to be valid, may not de¬ 


feat interpleader,13 such a claim disputed by the 
claimants of the fund is such an interest as bars 
the right to the remedy.i'^ Plaintiff cannot ad¬ 
just his own claims against the matter in contro¬ 
versy and ask defendants to interplead as to the re- 
mainder.i5 

The practice of the court should be liberal in per¬ 
mitting interpleader by persons standing in the sit¬ 
uation of stakeholders having no interest in the 
fund, but desiring only to be protected against liti¬ 
gating questions in which they are not intereste»l 
and on which they do not have full in formation. 

h. Favoring or Colluding with Particular 
Claimant 

A party seeking to interplead must act in good faith 
and may not favor, or act in collusion with, one of the 
claimants. 

A party seeking the remedy of interpleader must 
act in good faith ;17 he should not by any act on his 
part have caused the embarrassment of conflicting 
claims and the peril of double vexation.i* He must 
occupy an impartial position as to the issue he seeks 
to have litigated.i3 Plaintiff in a bill of interplead- 


(2) Suit, which was denominated 
eua interpleader suit, by trustees 
named to wind up affairs of corpora¬ 
tion, against one of the trustees as 
an individual and others for direc¬ 
tion as to whom sum realized from 
sale of realty should be paid, was 
not maintainable as a bill of inter¬ 
pleader because trustee was both 
plaintiff and defendant—Arnold v. 
Arnold, 24 S.E.2d 102, 126 W.Va. 314, 
144 A.L,It 1172, 

Where two employees of real es¬ 
tate broker were claiming: commis¬ 
sion for sale of realty, broker was 
not a mere “stakeholder.*'—Paul v. 
Harold Davis, Inc., 20 So.2d 795, loo 
Fla. 638. 

7. Vt.—Wing: V. Spaulding:, 23 A. 
$1'5, 64 Vt 83. 

33 C.J. p 437 note 13. 

8. N.Y.—Bassett v. Leslie, 25 N.E. 
386, 123 N.T. 396. 

9u N.J.—Maxwell v. Leichtman, 65 
A. 1007, 72 N.J.Eq. 780, amrmed 
71 A. 1134, 75 N.J.Eci. 294. 

33 C.J. p 437 note 16. 

Time to sue, laches, and limitations 
see infra § 23. 

lO. U.S.—McNamara v. Provident 
Sav. Life Assur. Soc., La., 114 P. 
910, 52 O.O.A. 530. 

Allegation of forgery 

Where six persons each claimed 
to be owner and holder of one note 
executed by plaintiff, plaintiff's right 
to concursus was not barred because 
of allegation of forgery in suit to 
restrain executory process of one of 
the parties on note.—Cassard v. 
Woolworth, 116 So. 765, 165 La. 671. 


11. Tenn.—Corpus Juris quoted in 
Memphis Cold Storage Warehouse 
Co. V. Woodson, 1 Tenn.App. 340, 
•344, 345. 

33 C.J. p 437 note 17. 

Interest in a legal question does 
not bar interpleader.—Security 
Trust & Savings Bank v. Carlsen, 
271 P, 100, 205 Cal. 309, 60 AA..R. 
630. 

Insurer admitting liability on life 
policy providing for payment of in¬ 
terest on proceeds for life to wife, 
by whom insured was killed, and for 
payment of principal of proceeds to 
insured's sons, was “disinterested 
stakeholder," entitled to file inter¬ 
pleader against claimants to pro¬ 
ceeds notwithstanding request for 
determination, before deposit was 
made, of question whether wife had 
forfeited right to interest in pro¬ 
ceeds by feloniously taking life of 
insured.—Equitable Life Ins. Co. of 
Iowa V. Johnston, 269 N.W. 767, 222 
Iowa 6'87, 108 A.L.R. 257. 

12. N.T,—Oppenheim v. Wolf, 3 
Sandf.Ch. 571. 

13. Tenn.—Corpus Juris quoted in 
Memphis Cold Storage Warehouse 
Co. V. Woodson, 1 Tenn,App. 340, 
344, 345. 

33 C.J. p 437 note 19. 

XTiLder statute 

Mont.—^Rocky Mountain Elevator Co. 
V. Bammel, 81 P.2d 673, 106 Mont. 
407. 

14. Va.—^Bell Storage Co. v. Harri¬ 
son, rSO S.B. 320, 164 Va, 278. 

33 C,J. p 427 note 20. 
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15. Pla.—Lowry v. Downing Mfg. 
Co., 87 So. 65, 80 Pla. 745. 

le. N.J.—Prudential Ins. Co. of 
America v. Gleim, 24 A.2d 511, 131 
N.J.Eq. 215—Fidelity & Casualty 
Co. of New York v. Trusewiez, 17 
A.2d 81, 128 N.J.Eq. 467-^Bergen 
County Nat. Bank of Hackensack 
V. Sheriff of Bergen County, 191 
A. 560, 121 N.J,Eq. 517—Trust Co. 
of New Jersey v. Biddle, 164 A. 
583, 112 N.J.Eq. 347—Leber v. 

Ross, 113 A, 606, 92 N.J.Eq. 535— 
Lozier's Ex'rs v. Van Saun's 
Adm'rs, 3 N.J.Eq. 325. 

17. Tex.—Gulf Pipe Line Co. v. 
Warren, Civ.App., 45 S.W.2d 719. 

33 C.J. p 438 note 26. 

18. U.S.—Calloway v. Miles, CCA. 
Ky., 30 P.2d 14. 

Ala.—First Nat, Bank v. Burch, 18 S 
So.* 859, 237 Ala- 680. 

Pla.—Jax Ice & Cold Storage Co. v. 
South Florida Farms Co., 109 So. 
212, 91 Fla. 593, 48 AL.R. 957, fol¬ 
lowed in Central Farmers’ Trust 
Co. V, Davis, 132 So. 695, 101 Pla. 
832. 

Mo.—State ex reL Mutiial Aid Union 
v. Allen. 250 S.W. 366, 298 Mo. 231 
—State ex reL SL Louis Cooperage 
Co. V. Green, App., 92 S.W.2d 930. 
N.Y.—Svenska Taendsticks Fabrik 
Aktiebolaget v. Bankers Trust Co., 
196 N.E. 748, 268 N.Y. 73—Ameri¬ 
can Motorists Ins. Co. v. Oakley, 
14 N.Y.S.2d 883, 172 Misc. 319. 

19t Ill.—Hatzenbuhler v. Modern 
Woo.dmen of America, 27 N.E. 2d 
663, 305 IlLApp, SOL 
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er must not have lent himself in any way to fur¬ 
ther the claim of either party to the fund in con¬ 
troversy, or to aid one in obtaining the possession 
thereof to the exclusion of the other,20 although a 
defendant whom the party seeking interpleader has 
favored is not entitled to assert such fact as an ob¬ 
jection to interpleader.2i 

The holder of a fund or property is not entitled 
to interpleader where he has himself instigated the 
claim of one of the parties but the mere fact 
that the stakeholder has caused a claimant to be 
made a party is no bar to the remedy.23 Although 
plaintiff has been partial and favorable to one of 
the defendants before bringing suit, where he has 
tendered all the money involved into court, the rem¬ 
edy is not barredJ^ A party denying and contest¬ 
ing the right of one of the claimants to share in 
the money due is not entitled to relief by way of 

interpleader.25 

Complainant should be free of any collusion with 
any of the claimants and a claimant cannot en¬ 
ter into collusion with the stakeholder or debtor for 
the purpose of having his claim tried and satisfied 
as in interpleader suit^*^ Where defendant’s an¬ 
swer is filed by the same solicitor who drew the 
bill, it creates a strong presumption of collusion.28 

A cross complaint asserting title in codefendants 


and denying the title of plaintiff is not a complaint 
in interpleader, but a complaint in intervention.^^ 

Indemnity from claimant. A mere stakeholder is 
justified if there is the slightest doubt or risk aris¬ 
ing from conflicting claims, in calling on the per¬ 
son really interested on either side to indemnify him 
against such risk, and, if he refuses or neglects to 
do so, in filing a bill of interpleader in equity 
but the acceptance of an indemnity from either 
claimant destroys the character of impartiality arid 
entitles the other to a dismissal of the bill.^i 

c. Double Liability 

A party who !s liable to both clalmante may not 
bring a bill of interpleader. 

The object of a bill of interpleader is not to pro¬ 
tect a party against a double liability, but against 
a double vexation in respect of one liability, as con¬ 
sidered supra § 1, and hence a complainant cannot 
have an order that defendants interplead when one 
important question to be tried is whether by rea¬ 
son of his own act he has rendered himself liable to 
each of them.32 Interpleader does not lie where 
the circumstances of the case show that plaintiff 
is liable to both claimants.^^ A complainant stand¬ 
ing in the situation of an innocent stakeholder may 
avail himself of an interpleader when a recovery 


Md.—^Maaisby v. ScarborouiT^ 16 A. 

2d 897, 179 Md. 67. 

Tex.—Gulf Pipe Line Co. v. Warren, 
Civ.App.. 45 S.W.2d 719. 

Va.—Bell Storage Co. v. Harrison, 
180 S.B. 320, 164 Va. 278, 100 AL. 

R. 419. 

W.Va.—^Arnold v. Arnold, 24 S.B.2d 
102, 125 W.Va. 314, 144 AL.R. 1172 
—^Aftios V. Angottl, 88 S.E. 1094, 
78 W.Va. 448, dissenting opinion 94 

S. B. 944, 78 W.Va. 448. 

Partiality not shown 

Md.—Miller v. Massachusetts Mut. 
Life Ins. Co., 36 A2d 517, 183 Md. 

19. 

N.J.—^Arion Building Sc Loan Ass’n 
V. Schweickhart, 182 A 854, 119 
N.J.Eq. 434. 

Tex.—^Armington v. Gilcrease Oil 
Co., Civ.App., 190 S.W.2d 587. 

32 aJ. p 436 note 11 [c]. 

20. Md.—Miller v. Massachusetts 
Mut Life Ins. Co., 36 A2d 517, 183 
Md. 19. 

Mo.—Cobb V. George F. Mosher Real 
Estate Co., App., 257 S.W. 151. 
N.J.—^Police and Piremen^s Pension 
Fund Commission of Teaneck Tp. 
V. Sganga, 42 A2d 205, 136 N.J.Eq. 
377. 

Tex.—Gulf Pipe Line Co. v. Warren, 
Civ.App., 45 S.W.2d 719. 

3*3 C.J. p 438 note 28. 

21. Tex.—^Williams v, Simon, Civ. 
App., 235 S.W. 267. 


22. W.Va.--Amos v. Angotti, 88 S.E. 
1094, 78 W.Va. 448, dissenting 

opinion 94 S.E. 944, 78 W.Va. 448. 
33 O.J, p 438 note 29. 

22. Mo.-—State v. Allen, 250 S.W. 
366, 298 Mo. 231. 

24. Tex.—^Williams v. Simon, Civ. 

I App., 23o S.W. 257. 

Defendant’s payment of part of 
conmtission to brokers did not de¬ 
prive it of right to interplead them 
in another broker’s action for same 
commission, where defendant offered 
to pay entire amount into court— 
Stinson v. 6—8 West Fifty-Seventh 
Street Corporation, 215 N.T.S. 2*52, 
127 Misc. 69. 

25. Ga.—Manufacturers’ Finance 
Co. V. W. L. Jones Co., 81 S.E. 
1033, 141 Ga. 619. 

33 C.J. p 438 note 32. 

26. Ill.—Hatzenbuhler v. Modem 
Woodmen of America, 27 N.E.2d 
■563, 305 I11.APP. 501. 

Affidavit denying collusion see infra 
§ 30. 

Collusion between predecessor in 
interest of plaintiff and a claimant, 
to which plaintiff is not a party, 
does not bar his right to interplead¬ 
er.—Wehle V. Bowery Sav, Banlc, 40 
N.T.Super. 97. 

27. Mo.—Karabacek v. Richards, 
166 S.W. 777, 249 Mo. 608. 

33 C-J. P 438 note 33. 
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28. N.C.—Quinn v. Patton, 37 N.C. 
48. 

29. Cal.—^Toung v. Colyear, 201 P. 
623, 54 CalApp. 232. 

30. N.T.—^Marvin v. EUwood, 11 
Paige 365. 

3L Tex.—Trammell v. J. M. Guffey 
Petroleum Co., 94 S.W. 104, 42 Tex. 
Civ.App. 455. 

33 C.J. p 4*38 note 39. 

32, Colo.—-Midland Life Ins. Co. v. 
First Nat. Bank, 22 P.2d 860, 92 
Colo. 658. 

Ga.—Corpus Jhiris cited in Gardner 
V. Haas, Howell & Dodd, 173 S.E. 
863, »864, 178 Ga. 685. 

Mich.—^Ford Motor Co. v. Hunt, '226 
N.W. 218, 247 Mich. 538. 

N.T.—^McNevin v. Metropolitan Life 
Ins. Co., 290 N.T.S. 44, 160 Misc. 
468. 

Tenn.—Newsum v. Interstate Realty 
Co., 278 S.W. 56, 1*52 Term. 302. 

33 C.J. p 438 note 4'3. 

33. Fla.—^Paul v. Harold Davis, 
Inc., 20 So.2d 79*5, 155 Fla. 538. 

Mo.—^National Lumber Co. v. Hodia- 
mont Bank, App., 49 S.W. 2d 223. 
Pa.—^Fisher v. Stevens Coal Co., 7 
A2d 673, 136 Pa.Super. 394—^Kratz 
V. First Nat. Bank of Lansdale, 
Com.PL, 65 Montg.Co. '322, 

33 C.J. p 439 note 44. 
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against him by one claimant of the fund might not 
protect him against a recovery by another claim¬ 
ants^ 

d. Independent Liability to Particular Claim¬ 
ant 

Unless otherwise provided by statute, Interpleader 
will not lie where the stakeholder has Incurred Inde* 
pendent liability to either of the claimants. 

Except as otherwise permitted by statute or rules 
of civil procedure, S5 interpleader will not lie where 


the stakeholder has incurred some personal obli¬ 
gation to either of the claimants, independent of the 
title or the right to possession, because such claim¬ 
ant would in that event have a claim against him 
which could not be settled in a litigation with the 
other claimant.36 The fact that plaintiff contends 
that his personal agreement was obtained by the 
fraud or misrepresentation of the claimant does not 
make a case of exception to this rule.^^ Where the 
stakeholder has assumed inconsistent obligations, a 
bill of interpleader will not lie.^ 


34. N.C.—^Van Dyke v. ^tna. Life 
Ins. Co., 93 S.R 444, 174 N.C. 78. 

33 C.J. p 439 note 45. 

35. N.Y.—Stinson v. 6-8 West Fif¬ 
ty-Seventh Street Corporation, 215 
N.Y.S. 252, 127 Misc.* 69. 

Sales of civil procedure 

Tex.—Security State Bank of Pharr 
V. Shanley, Clv.App., 182 S.W.2d 
136. 

36- U.S.—^Dee v. Kansas City Life 
Ins. Co., C.aA.IlL, 86 P.2d 813. 

Ala.—^Pratt v. First Nat. Bank of 
Fayette, 9 So.2d 744, 243 Ala. 261 
—Ck>rpTLS Juris dted la Finn v. 
Missouri State Life Ins. Co., 132 
So. 632. 634, 222 Ala. 413. 

Cal.—Corpus Juris quoted ia Han¬ 
cock Oil Co. of California v. In¬ 
dependent Distributing: Co., 150 P. 
2d 463, 467, 24 CaL2d 497--Securi- 
ty Trust & Savingrs Bank v. Carl- 
sen, 271 P. 100, 24)5 CaL 309, 60 A. 
L.R. 630. 

Fla.—Kehl v. Miami Title & Ab¬ 
stract Co., 196 So. 610, 143 Fla. 9— 
Florida East Coast Ry. Co. v. Eno, 
128 So. 622, 99 Fla. 887, 70 A.L.R 
506. 

Ga.—Wight V. Ferrell, '3 S.E.2d 736, 
188 Ga. 200. 

Ill.—^Kimbell Trust & Savings Bank 
V. Olsen, 239 Ill.App. 609. 

Md.—Chas. H. Steffey, Inc., v. Amer¬ 
ican Bank Stationery Co., 155 A. 
306, 161 Md. 124. 

Mich,—State Sav. Bank of Vassar v. 
Michigan Sav. Bank, 209 N.W. 929, 
236 Mich. 37. 

Mo.—Hyer v. Boyd, 133 S.W.2d 1036, 
234 Mo.App. 492. 

N.J.—^Fidelity & Casualty Co. of 
New York v. Trusewicz, 17 A.2d 
81, 128 N.J.Ed. 467. 

N.Y.—^Wagner v. Suffolk County 
Trust Co., 44 N,Y.S.2d 115, 266 
App.Div. 967. 

Ohio.—William V, Ebersole Co. v. 
Payton, 31 Ohio N.P.,N,S., 190. 

Pa.—^Fisher v. Stevens Coal Co., 7 
A.2d 573, 136 Pa.Super. 394—Cor¬ 
pus Juris cited in Parker v. 
Swarthmore Chautauqua Ass’n, 10 
Pa.Dist. & Co. 547, 648, 18 DeLCo. 
206—Clyde v. First Nat. Bank of 
Chester, Com.PL, 33 DeLCo. 282. 

Tex.—^Farmers State Bank of Merid¬ 
ian V- National Fire Ins. Co. of 


Hartford, Conn., Clv.App., 169 S.W. 
2d 54*5—Travelers Ins. Co. v. Nelle, 
Civ.App., 115 S.W.2d 988, error dis¬ 
missed. 

32 C.J. p 439 note 46. 

^Tndependent obligation . . . 

must be such that the litigation be¬ 
tween the defendants will not deter¬ 
mine it."—First Nat. Bank v. Reyn¬ 
olds, 143 A, 266, 268. 127 Me. 340, 60 
A.L.R. 712. 

Independent liability shown 

(1) Lumber company accepting 
assignment to bank of invoice for 
lumber shipment drawn by seller’s 
agent as seller could not interplead 
bank and seller, since, by acceptance, 
lumber company incurred independ¬ 
ent liability, requiring it to pay 
bank, although it was also bound to 
seller.—^National Lumber Co. v, Ho- 
diamont Bank, Mo.App., 49 S.W.2d 
223. 

(2) Where, after insurer had been 
served with garnishment writ issued 
out of county district court and in¬ 
surer had filed answer admitting is¬ 
suance of policy but denying all lia¬ 
bility thereunder, insured instituted 
action against insurer in another 
county district court, which rendered 
judgment for insured and an inter¬ 
vener, which judgment had been af¬ 
firmed and had become final, insurer 
was precluded from interpleading 
the intervener in the garnishment 
proceeding, since the final judgment 
for intervener rendered insurer in¬ 
dependently liable to the intervener. 
—Farmers State Bank of Meridian v. 
National Fire Ins. Co. of Hartford, 
Conn,, Tex.Civ.App., 169 S.W.2d 545. 

Independent liability not shown 
(1) Where makers gave indorsee 
who surrendered demand note a new i 
demand note payable to indorsee or 
order, and, on death of original 
payee, his administrator claimed 
fund represented by notes on 
grounds that original payee’s trans¬ 
fer of money to makers rendered 
payee’s estate insolvent and that, at 
time of such payee’s transfer of note 
to indorsee, payee was incapable of 
understanding effect of transaction 
and that transaction was without 
consideration, there would be no val¬ 
id "independent liability’* from mak- 
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ers to payee of second note which 
could prevent makers’ interpleader 
action, if administrator’s claims 
were established.—Gairing v. Mc¬ 
Clelland, 18 N.W.2d 838, 311 Mich. 
315. 

(2) Other cases. 

Cal.—^Hancock Oil Co. of California 
V. Independent Distributing Co., 
150 P.2d 463. 24 Cal.2d 497. 

Ga.—Smith v. Folsom, 9 S.E.2d 824, 
190 Ga. 460. 

Mo.—Concordia Fire Ins. Co. v. Alex¬ 
ander, App., 50 S.W.2d 687. 

Brokers’ ooxoaulssious 
Landowner was not entitled to 
maintain interpleader against broker 
claiming balance of commission un¬ 
der express agreement with land- 
owner and against person who list¬ 
ed land with broker at request of 
landowner who claimed amount of 
commission agreed to be paid broker 
and also asserted claim agrainst bro¬ 
ker for one-half commissions earned 
in transactions, exceeding amount 
which broker had agreed to accept 
as commission.—'Leader Holding 
Corporation v. McLintocfc, 191 A. 
768. 121 N.J.Eq. 542. 

Z]id3pe3ident liability of trustee 
State court’s opinion, finding that 
I trustee was guilty of calculated ef¬ 
fort to avoid compliance with state 
court’s decree, fastened a "liability” 
on trustee, and precluded him from 
maintaining interpleader action 
against settlor, settlor’s wife, and 
another in federal court after the 
opinion was handed down, although 
such action was brought before en¬ 
try of final decree in state court con¬ 
forming to the opinion.—Boice v, 
Boice, D.C,N.J., 48 P.Supp. 1S3, af¬ 
firmed, C.C.A., 35 P,2d 919. 

37. U.S.—Standley v. Roberts, Ind. 
T., 69 F. 836, 8 C.C.A. 305, 

Tex.—Corpus Juris quoted ia Trav¬ 
elers Ins. Co. V. Nelle, Civ.App., 
115 S.W,2d 988, 991, error dis¬ 
missed. 

38. U.S.—^Young r. Miller, App., 182 
S.W. 822. 

33 C.J. p 440 note 48. 

Under Pennsylvania Rules of Civ. 
Proc., rule 2306, the court may deny 
the petition if defendant has admit¬ 
ted the claim of, or subjected him- 
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Plaintiff may assume an obligation to one of de¬ 
fendants by conduct, although no express promise 
is made.8^ The act of an agent which is not bind¬ 
ing on the stakeholder does not create an inde¬ 
pendent liability such as to bar interpleader.^® An 
independent liability of plaintiff to one of the de¬ 
fendants may arise from the very nature of the 
original relation subsisting between them but the 
mere fact that a contractual relation exists between 
complainant and one of the claimants to a fund un¬ 
der which the fund is required to be paid to such 
claimant does not of itself defeat the right of in¬ 
terpleader where there is privity between the claim¬ 
ants.*^^ 

e. Amotint of Olalm Disputed 

Unless otherwise permitted by (statute, complainant 


48 C.J.S. 

in interpleader may not question the amount of the 
claim. 

Except as statutes or rules of civil procedure may 
otherwise provide, jg an undeviating rule that, 
where complainant raises any question as to the 
amount of the claim which is the subject of liti¬ 
gation, this alone will be fatal to the right to main¬ 
tain a bill of interpleader.44 Where an understand¬ 
ing has been entered into between the parties by 
which the amount may afterward be settled, the 
court may take jurisdiction of a bill of interplead- 
er.45 

While a bill of strict interpleader is not defeated 
by a mere presentation of an issue touching the 
amount for which complainant is liable,4® or by an 
unfounded claim to more than is due, made, not in 
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self to independent liability to, 
plaintiff or any claimant, with 
knowledge that an inconsistent 
claim would later be asserted 
against him by any known or un¬ 
known person.—Leach v. Brothers, 
44 Pa.Dist. & Co. 438. 

39’. Mo.—^United Rys. Co. v, O’Con¬ 
nor, 132 S.W. 262, 153 Mo.App. 
12 - 8 . 

4a U.S.—U. S. V. Levinson, CC.A. 
N.T., 267 F. 692, reversed on oth¬ 
er grounds Levinson v. U. S., 42 
S.Ct 27'5, 258 U.S. 198, 66 UEd. 
563. 

33 O.J. !p 440 note 50. 

Ga.—Wight T. Ferrell, 3 S.E.2d 
736, 188 Ga. 200. 

Bailee could not maintain inter¬ 
pleader suit to compel bailor and 
another to set up their respective 
claims to subject matter bailed since 
there was an independent personal 
liability of bailee to his bailor with 
respect to subject of bailment.— 
Wight V. Ferrell, supra—33 C.J. p 
439 note 46 E©]. 

Principal and agent i 

Generally, an agent cannot inter¬ 
plead his principal except when 
claim of third party is derivative 
under, and not antagonistic to, that 
of principal.—Security State Bank 
of Pharr v. Shanley, Tex.Civ.App., 
182 S.W.2d 136—33 CaJ. p 439 note 46 
CU. 

4fl. U.S.—Metropolitan Life Ins, Co. 
V. Segaritis, D.C.Pa., 20 F.Supp. 
739—Penn Mut Life Ins. Co. v. 
Meguire, I>.C.Ky., 13 F.Supp. 967. 
Cal—Hancock Oil Co. of California 
V. Independent Distributing Co., 
150 P.2d 463, 24 Cal.2d 497. 

Mo.—Granite Bituminous Paving Co. 
V. Stange, 37 S.W.2d 469, 225 Mo. 
App, 401—^Love v. Biartford Life 
Ins. Co., 132 S.W. 335, 1-53 Mo.App. 
144. 

Pa.—Maxwell v. Philadelphia Fire, 


Department Belief Ass'n, 10 A.2d 
857, 138 Pa.Super. 356. 

Contractual obligation of bank to 
pay money deposited does not defeat 
right to maintain interpleader to de¬ 
termine conflicting claims to deposit. 
Me.—^First Nat. Bank v. Reynolds, 
143 A. 266, 127 Me, 340, 60 A.L.R. 
712. 

N.J.—Bergen County Nat. Bank of 
Hackensack v. Sheriff of Bergen 
County, 191 jL 560, 121 N.J.Eq. 
517. 

Pa.—Stevens v. Citizens Nat. Bank 
of Ashland, 47 Pa.Dist. & Co. 255, 
9 .Sch.Reg. 211. 

43. Mo.—Williams v. People’s Bank 
[ of Springfield, App., 257 S.W. 193. 

N.T.—Goodman v. New York Life 
Ins. Co., 28 N.Y.S.2d 860, 177 Misc. 
14. 

Zn Fesnsylvania 

(1) Under Rules of Civ. Proc., rule 
2306 o (1), the petition shall not be 
denied merely because defendant as¬ 
serts that he is not liable in whole 
or in part—^Prudential Ins. Co, of 
America v, Moore, 14 A2d 277, 339 
Pa. 13. 

(2) Formerly a dispute as to the 
amount of the claim barred inter¬ 
pleader,—^Appeal of Brldesburg Mfg. 
Co., 106 Pa. 276—Fidelity Trust Co. 
V, William Penn Trust Co., 167 A. 
469, 110 Pa.Super. 91—^Zajenckovsky 
V. National Slovak Soc. of U. S. A., 
Com.Pl., 35 Luz.Leg.Reg. 415. 

Under Federal Interpleader Act, 28 
U,S.C.A. § 41 (28), there must be no 
dispute regarding amount of liabil¬ 
ity.—Connecticut General Life Ins. 
Co. of Hartford, Conn. v. Taw, D.C. 
N.Y., 63 F2d 684. 

44. U.S,—Connecticut General (Life 
Ins. Co. of Hartford, Conn. v. Taw, 
D.C.N.T., t)3 F.2d 6‘84—Heinemann 
V. Heinemann, C.C.A.Tenn,, 60 F. 
2d 696—Pacific Mut. Life Ins. Co. 
V. Lusk, D.C.La., 46 P.2d 505—U. 
S., to Use of Deacon Bros., v. Star -1 
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rett Bros. & Eken, D.C.Pa., 18 F. 
Supp. 67L 

Ala.—Finn v. Missouri State Life 
Ins. Co., 132 So. 632, 222 Ala, 413 
—Sovereign Camp, W. O. W., v. 
Partridge, 127 So. 50*5, 221 Ala. 75. 
Md.—Getz V. Johnston, 123 A. 74, 
143 Md. 543. 

Mich.—Rosewame v. D. Karle Co., 
209 N.W. 824, 236 Mich. 41. 

Miss.—Penn. Mut. Life Ins. Co. v. 
Williams, 140 So. 875, 163 Miss. 
324. 

Mo.—Corpus Juris quoted In Thomas 
V. American Central Ins. Co., App., 
297 S.W, 982, 983. 

Mont.—Security State Bank of Roy 
V. Melchert, 216 P. 340, 67 Mont. 
535. 

Ohio.—Palk v. Security Savings & 
Loan Co., 7 N.K2d -OeS, 64 Ohio 
App. 395. 

Tenn.—^Newsum v. Interstate Realty 
Co., 278 S.W. 56. 152 Tenn. 302. 
33 C.J. p 440 note 54. 

What oonstitntes dispute 

(1) Insurer’s claim of right to de¬ 
duct amount of semiannual premium 
due on policy for deduction of un¬ 
paid portion of premium for current 
insurance year as provided for in 
policy was not denial of full liabili¬ 
ty.—Equitable Life Ins. Co, of Iowa 
V. Johnston, 269 N.W. '767, 222 Iowa 
687, 108 AJL..R. 257. 

(2) Surety’s bill of interpleader 
which admitted liability for full pe¬ 
nal amount of broker’s bond was not 
dismissable as attempt to litigate 
extent of liability, since there was no 
controversy over liability to be liti¬ 
gated in that surety’s liability was 
limited to penal amount of bond.— 
Fidelity & Deposit Co. of Maryland 
V. Cody, 270 N.W. 739, 278 Mich. 435, 
108 AL.R. 1243, 

45. N.T.—^Finley v. American Exch. 
Bank, 11 How.Pr. 468. 

40. N.J.—'Steyens v. Robinson, 118 
A. 273, 94 N.j.Eq. 30. 
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good faith, but merely to defeat the right to in¬ 
terplead,^'^ if the issue is real and substantial and 
conflicting testimony renders a finding of fact dif¬ 
ficult and uncertain, the bill fails.^S 

f. Admission of Liability 

Unless permitted by statute, the plaintiff In Inter¬ 
pleader may not deny his liability to someone. 

Except as otherwise provided by statute or rules 
of civil procedure,49 it is essential to the mainte¬ 
nance of the remedy of interpleader that plaintiff 
does not dispute his liability to someone,and that 
the only question to be litigated is the right of the 
different claimants to the thing in question.5i The 


amount of the debt or fund owing as claimed by 
at least one of the parties must be conceded by 

plaintiff.52 

§ 17. -Particular Conflicting Claims 

Interpleader has been allowed as to various particular 
conflicting claims. 

The application of the general rules, respective- 
ly, to particular conflicting claims has been dis¬ 
cussed supra §§ 8-16. In addition, in many cases 
interpleader has been sustained as to particular 
claims without specific discussion of the various 
rules, or on a holding that the case met the re¬ 
quirements of all of them,53 such as cases sustain- 


47. Mo.—^Novlnger Bank v. St. 1 

Louis Union Trust Oo., 189 S.W. 
826, 196 Mo.App. 335. 

48. N.J.—Stevens v. Robinson, 118 
A. 273, 94 N.J.Eq. 30. 

49. In PennslyvaaLia 

(1) Under Rules of Civ. Proc., rule 
2306 o (1), the petition shall not he 
denied merely because defendant as¬ 
serts that he is not liable in whole 
or in part.—^Prudential Ins. Co. of 
America v. Moore, 14 A.2d 277, 339 
Pa. 13. 

(2) Formerly a dispute as to 
plaintifTs liability barred Interplead¬ 
er.—Prudential Ins. Co. of America 
V. Grabowski, 19 A.2d 572, 144 Pa, 
Super. 243. 

50. U.S.—EUaber v. Maryland Casu¬ 
alty Co., C.C.A.Neb., 69 F.2d ‘ 934, 
106 A.L.R. 617. 

Pla.—^Jax Ice & Cold Storage Co. v. 
South Florida Farms Co., 109 So. 
212, 91 Fla. 593, 48 A,L.R. 937, 
followed in Central Farmers’ 
Trust Co. V. Davis, 132 So. 695, 101 
Fla. *832. 

Qa.—^Whetstone v. New York Life 
Ins. Co., 169 S.E. 352, 177 Ga. 24. 
N.T.—Groodman v. New York Life 
Ins. Co., 28 N.Y.S.2d 860, 177 Misc. 
14. 

Wash.—Stusser v. Mutual Union 
Ins. Co.. 221 P. 331, 127 Wash. 449. 
33 C.J. p 441 note 59. 

51. N.Y.—Bernstein v. Hamilton, 49 

N.Y.S. 932, 26 App.Div. 206— 

Fletcher v. Troy Sav. Bank, 14 
How.Pr. 383. 

52. U.S.—Smith v. Mosier, C.C.N.Y., 
169 F. 430. 

53. Particular eonflictiag claims 

(1) Where tenant sued original 

landlord for return of security after 
property was sold subject to lease, 
original landlord’s motion to have 
present landlord, who claimed dam¬ 
ages for breach of covenant, substi¬ 
tuted as defendant, under Civ. Prac. 
Act I 287, was granted to avoid mul¬ 


tiplicity of actions and motions, 
present landlord claiming benefit of 
security.—^Pollack v. Jackson, 209 N. 

T. S. 120, 124 Misc. 608. 

(2) Pipe line company holding oil 
royalties accruing from a govern¬ 
mental subdivision comprising a 
drilling unit, part of which acreage 
belonged to the state, properly in¬ 
stituted interpleader proceeding to 
clarify claims of state and others to 
royalties.—Phelps v. State, La-App., 
1 So.2d 806. 

(3) Oil and gas lessee had right 
under statute to seek court’s permis¬ 
sion to deposit rentals and royalties 
under lease in registry of court and 
implead all persons asserting inter¬ 
est therein.—^United Gas Public 
Service Co. v. Eaton, La.App., 163 
So, 702. 

(4) Where fees arising from issu¬ 
ance of certificates of title to auto¬ 
mobiles were claimed by county, and 
by highway department, county tax 
assessor and collector in whose cus¬ 
tody fees were, were justified in fil¬ 
ing an interpleader to determine 
proper disposition of fund.—State v. 
Glass, Civ.App., 167 S.W.2d 296, er¬ 
ror refused, 170 S.W.2d 470, 141 Tex. 
S3. 

(5) Other cases. 

U. S.—^Globe Indem. Co. v, Puget 
Sound Co., aC.AN.Y., 149 P.2d 
805. 

CaL—Camp v. Oakland Mortgage & 
Finance Co., 298 P. 974, 212 Cal. 
433—Camp v. Oakland Mortgage & 
Finance Co., 17 P.2d 151, 128 Cal. 
App. 238—^Moss V. Bowman, 3 P. 
2d 377, 116 CalApp. 720. 

Ill.—Chicago Title & Trust Co, v. 
De Lasaux, 168 N.E. 640, 336 IlL 
522—Nelson v. Weiner, 10 N.E.2d 
1893, 292 I11.APP. 632. 

Ky ,—^Kiavinedus v. Maglia, 94 S.W. 

2d 675, 264 Ky. 276. 

Mo,—Bentrup v. Johnson, 14 S.W.2d 
•537, 223 Mo.App. 299. 

N.H.—Ross V. Eaton, 6 A2d 762, 90 
N.H. 271. 

N.Y.—Glenville Woolen Co. v, Rip¬ 
ley, 29 N.Y.Super. 530. 
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Pa—Main Line Acceptance Co. v. 

Koff, Com.Pl., 38 Montg.Co. 30. 

33 C.J. p 444 note 95 [a]—26 C.J. p 

737 note 92. 

Certification by hank of check or 
note 

(1) Where checks delivered to 
payee as part payment for purchatse 
of realty were certified at drawer’s 
request, and drawee bank refused 
payment at request of drawer who 
contended that payee had breached 
contract and committed waste, bank 
should be permitted to interplead 
drawer as defendant in payee’s ac¬ 
tion on checks and thereby compel 
payee and drawer to litigate which 
of them was entitled to money set 
aside and held by hank for payment 
of checks.—^Welch v. Bank of Man¬ 
hattan Co., 35 N,Y.S.2d 894, 264 App. 
Div. 906. 

(2> Where drawee bank certified 
check but stopi>ed pasunent thereof 
on receiving notice from payee that 
holder had illegally obtained posses¬ 
sion of check, and drawer’s trustee 
in bankruptcy and holder instituted 
separate actions to recover amount 
of check from bank, motion of bank 
for interpleader was granted, since 
determination of question whether 
holder was lawful owner of check 
would determine both actions.—Llop 

V. First Nat. Bank of Dryden, 35 N. 
Y.S.2d 867, 178 Misc. 436. 

(3) Bank, notified by maker that 
note certified by bank was obtained 
by payee without consideration, was 
entitled to Interplead maker as de¬ 
fendant in payee’s action on certifi¬ 
cation.—Greenberg v. World Ex¬ 
change Bank, 237 N.Y.S. 200, 227 
App.Div. 413. 

Where olaimB against surety ex¬ 
ceed total penalty stipulated in bond 
given to protect individual members 
of public who deal with principal, 
surety may interplead claimants in 
equity to prorate total penalty on 
claims established,—^New Amster¬ 
dam Casualty Oo. v. Hyde, -34 F.2d 
930, 148 Or. 229, rehearing denied 35 
P.2d 980, 148 Or. 229. 
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ing the right to interpleader of an agent to deter¬ 
mine title to property intrusted to his possession 
of an attorney to determine the right to a fund col¬ 
lected by him of a bailee against his bailor and 
one who claims in privity of title with the bailor 
of a bank against claimants of money on deposit,57 
although the right of a bank to require the holder 
of a check to interplead with a drawer who has or¬ 
dered payment stopped has been denied of a 
bank against claimants of the collateral pledged to 
secure the bank's loan;^^ of a corporation to de¬ 
termine title to its stock®® or to sums due on cou¬ 
pons of its bonds of a debtor or holder of a 
fund against the creditor or o^v^er and assignees 
of a debtor against his creditor’s trustee in bank¬ 


ruptcy and an assignee;®* of an employer of sev¬ 
eral contractors claiming in the aggregate a sum in 
excess of the whole amount due;®^ of an executor 
or administrator against adverse claimants under a 
legacy which fails to describe the legatee with ex¬ 
act accuracy,®® or against adverse claimants where 
the decree ordering distribution would not protect 
him;®® and of an impartial stakeholder summoned 
as garnishee to bring in other claimants of the 
fund.®7 

Further, various cases have sustained the right 
to interpleader of an insurance company or bene¬ 
ficial association against claimants of death bene¬ 
fits;®® of an insurance company against claimants 


54, N'.T.—San Fernando Heights 
Lemon Co. v. Fruit Auction Co., 
174 N.T.S. 156. 

33 C.J. p 441 note 63. 

55, Fla.—Sammia t. L’Fngle, 19 
Fla. 800. 

Ohio.—Goddard v. Leech, Wright 476. 

58. Ga.—Southern Ry. Co. v. Miller, 
150 S.E. 100, 40 Ga.App. 448. 

33 C.J. p 441 note 65. 

Carxieir 

Ga.—Southern Ry. Co. v. Miller, 150 
S.B. 100, 40 aa.App. 448. 

33 C.J. p 441 note 65 [f]. 

Holder in escrow 

Cal.—Security Trust & Savings Bank 

V. Carlsen, 271 P. 100, 205 Cal. 309, 
60 A.L,R. 630. 

Neb.—Farming Corporation v. 
Bridgeport Bank, 202 N.W. 911, 
113 Neb. 323. 

Tex.—Roberts v. Bludworth, Civ. 

App., 295 S.W. 210. 

33 C.J. p 441 note 66 [d], p 442 note 
66 Cb]. 

57. XJ.S.—Gendler v. Sibley State 
Bank, D.C.Iowa, 63 F.Supp, 80*5. 
N.J.—Camden Safe Deposit & Trust 
Co. V. Barbour, 176 A. 313, 117 N. 
J.Eq. 401. 97 A.L.R. 993. 

Pa.—Stevens v. Citizens Nat. Bank 
of Ashland, 47 Pa.Dist. & Co. 255, 
9 Sch.Reg, 211. 

R.I.—Old Colony Co-op. Bank v. 

Burger, 7 A.2d 725, 63 R.L 223. 

33 C.J. p 442 note 66. 

Cartificate of deposit 

Mo.—^Phillips V. Alford, App., 90 S. 

W. 2d 1060. 

Receiver of insolvent national bank 
IT.S.—Schram v. Houtteman, D.C. 
Mich., 50 F.SUpp. 119. 

Where deposit is made by custo¬ 
dian or trustee of money in which 
other persons have beneficial own¬ 
ership and bank has notice of con¬ 
flicting claims by such persons to 
the money, it may maintain bill of 
interpleader to require them to set¬ 
tle such claims among themselves.— 
Lebanon Bank & Trust Co. v. Grand- 


staff, 141 S.W.2d 924, 24 Tenn.App. 
162. 

Farticnlar claimants 

(1) Executor of deceased depos¬ 
itor and donee.—^Trenton Sav. Fund 
Soc. V. Byrnes, 160 A. 831, 110 N.J. 
Eq. 617. 

(2) Husband and wife.—^Kohanski 
V. First Nat. Bank, Nanticoke, 53 Pa. 
Dist. & Co. 629, 38 Luz.Leg.Reg. 269. 
Stranger 

Bank which accepts deposit can¬ 
not ordinarily deny depositor's title 
or require him to interplead with a 
stranger for the deposit.—I..ebanon 
Bank & Trust Co. v. Grandstaff, 141 
S.W.2d 924, 24 Tenn.App. 162. 

58. S.C.—^Loan & Savings Bank v. 
Farmers’ & Merchants’ Bank, 54 S. 
E. 364, 74 S.C. 210, 114 Am.S.R. 
991. 

59- N.J.—Trust Co. of New Jersey 
V. Biddle, 164 A, 583, 112 N.J.Eq. 
.347. 

60. Cal,—Perkins v. Benguet Con¬ 
sol. Mining Co„ 133 P.2d 70, 56 Cal. 
App.2d 720, certiorari denied Ban¬ 
quet Consol. Mining Co. v. Perk¬ 
ins, 63 S.Ct. 1435, 319 U.S. 774, 87 
L.Ed. 1721, rehearing denied 64 
S.Ct. 429, 320 U.S. 803, 815, 88 L, 
Ed. 485, reheard 141 P.2d 19, 60 
Cal.App.2d ’845, certiorari denied 
64 S.Ct. 429, 320 U.S. 803, 815, 88 
L.Ed. 48*5. 

Idaho,—Tobias v. Wolverine Min. 

Co., 17 P.2d 338, 52 Idaho 576. 

33 C.J, p 442 note 68. 

61. N.Y.—^Hirsch v. Military-Naval 
Corp., 138 N.Y.S. 1076. 

62. N.Y.—Siegel v. Goldstone, 133 
N.Y.S. 463, 75 Misc, 469. 

33 CJ. p 442 note 70. 

63. N.Y.—^Reichardt v. American 
Platinum Works, 94 N.Y.S. 384, 47 
Misc. 660. 

64. N.J.—Packard v. Stevens, 46 A. 
260, 58 N.J.Eq. 489. 

65. Mass.—Morse v. Stearns, 131 
Mass. 389. 


66. Mass.—^New York Security 
Bank V. Callahan, 107 N.B. 385, 
220 Mass. 84. 

33 C.J. p 442 note 74. 

67. Ala.—^Alexander City Bank v. 
Home Ins. Co. of New York, 10 S 
So. 369, 214 Ala. 544. 

Miss.—McPherson v. Matthews, 108 
So. 494, 143 Miss. 299. 

Pa.—Schwartz v. Schwartz, 44 Pa» 
Dist. & Co. 357. 

33 C.J. p 442 note 75. 

88. U.S.—John Hancock Mut. Life 
Ins. Co. V. Kegan, D.C.Md., 22 F. 
Supp. 326. 

Cal.—^Mutual Life Ins. Co. of New 
York V. Henes, 47 P.2d 613, 8 Cal. 
App.2d 306. 

La.—Benedict v. Grand Lodge, K. 

P., App., 148 So. 280. 

Mo.—^Prudential Ins. Co. of America 
V. Sheehan, App., 100 S.W.2d 57. 
N.Y.—^Mercandande v. Prudential 
Ins. Co. of America, 16 N.Y.S.2d 
475, 2*58 App.Div. 283, reargument 
denied Mercandande v. Prudential 
Ins. Co., 17 N.Y.S.2d 1021, 268 App. 
Div. 10*55—Suarez v. Metropolitan 
Life Ins. Co., 45 N.Y.S,2d 175, 180 
Misc. 637—^Weisman v. Metropoli¬ 
tan Life Ins. Co., 7 N.Y.S.2d 665, 
affirmed 10 N.Y.S.2d 414, 266 App. 
Div. 914. 

Pa.—McKinley r. Mutual Life Ins. 
Co. of New York, 123 A, 304, 278 
Pa. 300—^Maxwell v. Philadelphia 
Fire Department Relief Ass’n, 10 
A.2d 857, 138 PaSuper. 366—Rzasa 
V. Jarosz, 186 A. 264, 122 PaSuper. 
387 — Kaezmarek v. Marc, Com.Pl., 
39 Lack.Jur. 93. 

33 O.J. p 442 note 76. 

Fasrtiotilar claimants 

(1) Donee of policy and adminis¬ 
trator of insured’s estate.—^Miller 
V. Gulf Life Ins. Cc., 3 So.2d 619, 
148 Fla 1. 

(2) Executrix and insured’s as¬ 
signee.—Texas Life Ins. Co. v. Val¬ 
ley View Nat. Bank, Tex.Civ.App., 
44 S.W.2d 1045. 

(3) Named beneficiary of life pol- 
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foir a fire loss;®^ of a beneficiary of an insurance 
policy against claimants asserting rights to part of 
the funds ;70 of a judgment debtor to determine to 
whom to pay the debt;*^! of a mortgagee to de¬ 
termine claims to the surplus proceeds of the sale 
under the mortgage of a mortgagor to deter¬ 
mine adverse claims to the fund, *'^3 of an owner 
against a contractor and others claiming a fund due 


on a building contract,*^^ or against claimants of 
mechanics^ liens, “^5 |)ut as to the latter there is au¬ 
thority to the contrary of an owner against rival 
brokers claiming the commission for making a sale 
or renting the property where the circumstances are 
such that there can be a liability for only one com¬ 
mission;'?'^ of the party liable on commercial pa- 


Icies and sole beneficiary under in¬ 
sured's will.—^National Life & Acci¬ 
dent Ins. Co. V. Bryant, Tenn.App., 
179 S.W.2d 937. 

(4) Original beneficiary and alleg¬ 
ed substituted beneficiary.—Mutual 
Life Ins. Co. of Baltimore, Md., v. 
Burger, Mo.App., 50 S.W.2d 765. 

(5) Original beneficiary and one 
claiming as assignee.—Southern Ins. 
Co. V. Fordham, 124 So. 492, 155 
Miss. 445. 

(6) Receiver of insured's assignee 
and insured's sole surviving heir.— 
New York Life Ins. Co. v. Bancroft, 
164 So. 515, 122 Fla. 10. 

Facility of payment danse 

(1) Under a policy, such as an in¬ 
dustrial policy, providing that the 
amount due shall be payable to a 
named beneficiary, unless payment 
be made under the "facility of pay¬ 
ment" clause which gives insurer 
an option to pay certain other per¬ 
sons, insurer Is entitled to inter¬ 
pleader where there are conflicting 
claims to the amount due. 

TT.S.—^Metropolitan Life Ins. Co. v. 

Segaritis, D.C.Pa., 20 F.Supp. 739. 
La.—Wickes v. Metropolitan Life 
Ins, Co., App., 170 So. 48. 

N.J.—^Prudential Ins. Co, of America 
V. Gleim, Ch., 22 A.2d 346. 

Tenn.—^Butler v. Fowler, App., 188 
S.W.2d 612. 

(2) There is also, however, some 
authority to the contrary.—Calloway 
V. Miles, C.C.A.Ky., 30 P.2d 14. 

<3) Where no beneficiary is named 
in policy having a facility of pay¬ 
ment clause, insurer may bring in¬ 
terpleader. 

N.J.—Prudential Ins. Co. of America 
V. Gleim, 24 A.2d 511, 131 N.J.Ea. 
215. 

Pa—Orhowski v. Metropolitan Life 
Ins. Co., 189 A. 752, 125 Pa.Super. 
121 . 

69. U.S.—Century Ins. Co. v. First 
Nat. Bank, C.C.ATex., 102 P.2d 
726, certiorari denied First Nat. 
Bank v. Century Ins. Co., 60 S. 
Ct. 84, 308 U.S. 570, 84 L.Bd. 478. 
N.D.—Reinfce v. Northwestern Fire 
& Marine Ins. Co., 189 N.W. Ill, 48 
N.D. 1105. 

Pa—Clarke v. Real, 159 A. 454, 105 
PaSuper. 102. 

PartiotOar claimants 

(1) Husband claiming sole owner¬ 
ship and wife asserting half owner¬ 
ship of goods insured.—Concordia 


Fire Ins. Co. v. Alexander, Mo.App., 
50 S.W.2d 687. 

(2) Insured and attaching credi¬ 
tors.—Fleming v. Phoenix Assur. 
Co., C.C.AAla., 40 P.2d 38, certiorari 
denied Phoenix Assur. Co. v. Flem¬ 
ing, 51 S.Ct. 76, 282 U.S. 869, 75 L. 
Ed. 768. 

(3) Insured and lienholder.—At¬ 
well V. Western Fire Ins. Co. of 
Fort Scott, Kan., 163 So. 27, 120 Fla 
694. 

70. Where welfare department was 
designated as beneficiary of group 
policy in lieu of plaintiff in consider¬ 
ation of relief furnished to insured, 
and after insured's death there was 
a balance due on policy above the 
amount retained by welfare depart¬ 
ment, which balance was claimed by 
plaintiff, and the administratrix of 
insured who claimed to be his legal 
wife, the department was entitled 
to file bill of interpleader.—^Boden 
V. Arnstein, 66 N.E.2d 65, 293 N.Y. 
99. 

71. Ala.—Corpus Juris cited in 
Commonwealth Ins. Co. of New 
York V. Terry, 159 So. 822, 825, 
230 Ala 125. 

Ark.—Gilbert v. Missouri Pac. R. 

Co., 185 S.W.2d 558. 

La—virion v. Standard Oil Co. of 
Louisiana 6 So.2d 143, 199 La 
363. 

N.Y.—^First Nat. Ins. Co. of America 
V. Lerner, 275 N.Y.S. 224, 242 App. 
Div. 850. 

Pa—^Van Billiard v. Croft & Allen 
Co., 153 A. 655, 302 Pa 349. 

Tex—^Van Slyck v. Dallas Bank & 
Trust Co., Civ.App., 46 S.W.2d 641. 
33 C.J. p 443 note 78, 

Third party tort-feasor against 
whom employee recovered judgement 
for injuiries was entitled to require 
employee, employee's attorneys, and 
employer, to interplead, for purpose 
of determining who was entitled to 
payment of judgment, notwithstand¬ 
ing employee’s transfer of judgment 
to his attorneys, where employer 
had right of subrogation for com¬ 
pensation payments and medical ex¬ 
penses.—Johnson v. Harbison-Walk- 
er Mining Co., 183 S.B. 791, 181 Ga. 
630. 

72- R.I.—^East Greenwich Sav. Inst. 

V. Shippee, 40 A. 872, 20 R.L 660. 
Reversal of decree 

Where, subsequent to sale of 
mortgaged property on foreclosure, 
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foreclosure decree was reversed by 
supreme court and various parties 
thereafter asserted conflicting claims 
in respect of money received by 
mortgagee from sale, mortgagee was 
entitled to institute interpleader 
suit to determine parties entitled to 
fund.—^Niedermeyer, Inc., v. Fehl, 57 
P.2d 1086, 153 Or. 656. 

73. S.D.—Frederick y, Nuzum, 160 
N.W. 65, 38 S.D. 72. 

33 C.J. p 443 note 80, 

74. Fla.—Florida East Coast Ry. 
Co. V. Bno, 128 So. 622, 99 Fla 887, 
70 A.L.R. 506. 

Ill.—^Nelson v. Urban, 236 DLApp. 
447. 

N.Y.—^Morgan v. Sagamore Develop¬ 
ment Co., 184 N.Y.S. 311, 193 App. 
Div. 475, followed in Morgan v. 
Hamilton, 184 N.Y.S. 313, 193 App. 
Div. 960. 

33 C.J. p 443 note 81. 

Where owner contracted with con¬ 
tractor for certain improvements on 
her house, including installation of 
oil burner and contractor became 
financially embarrassed and another 
installed the burner, and owner paid 
for all the work, except for oil bur¬ 
ner, and assignee of contractor and 
one who installed burner brought 
separate actions at law against own¬ 
er, and it was apparent that owner 
had acted in good faith and might be 
compelled to pay twice for the burn¬ 
er, she had a right to bring suit to 
determine the rights of the respec¬ 
tive parties.—Rambaut v. Otto, 7 A. 
2d 861, 126 N.J.Eq. 39. 

Cononrsns proceedixtg 
La.—^French Market Homestead 
Ass'n V. Usner, 129 So. 202, 170 
La. 783—Hanchey v. Kildair, App., 

6 So.2d 203. 

33 C.J. p 443 note 81 [bl. 

75. N.J.—^Brunetti v. Grandi, 104 A. 
139, 89 N.J.Eq. 116. 

33 C.J* p 443 note 82. 

76. Ill.—^Heilman v, Schneider, 75 
ni. 422. 

Md.—^Ammendale Normal Inst. v. 
Anderson, 17 A. 1030, 71 Md. 128. 

77. Ala—Gunter & Co. v. Bankers 
Mortg. Building & Loan Ass'n, 167 
So. 266, 232 Ala 95. 

Ill.—^Noble V. Carruthers, 235 HI. 
App. 1. 

N.J.—^Equitable Life Assur. Soc. v. 
Kelsey, 199 A. 690, 124 N.J.Eq. 
38. 

N.Y.—Vought, Campbell, Ward & Co. 
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per against claimants of the proceeds of a re¬ 
ceiver against claimants of funds arising from a 
sale under order of court of a surety on a 
bond;^® of a tenant against his landlord and oth¬ 
ers in privity with the landlord of a trustee to 
determine who is entitled to the proceeds of a 
sale^- or to other property held in trust and 
of a vendee against his vendor and a third person 
claiming the property.^^ 

Interpleader has also been allowed to determine 
the distribution of rents and profits in the hands of 
a receiver in a suit to quiet title to determine 
the right to the proceeds of a sale between the for¬ 
mer owner and a lien claimant;^® and to determine 
which claimant is entided to a reward^*^ or a prize 
publicly offered.S8 

A dispute as to what individuals are authorized 
to act for a corporation does not present a case for 


^ interpleader when a debt due the corporation is 
sought to be recovered.^^ 

Particular claims under statutes. Some statutes 
provide for the remedy of interpleader in the case 
of specific classes of conflicting claims.®^ 

§ 18. Defenses and Grounds of Opposition 

Various matters, Including estoppel and waiver, may 
constitute a defense or ground of opposition to an ap¬ 
plication or complaint for an interpleader. 

The absence of one or more of the particular req¬ 
uisites essential to maintenance of the remedy of 
interpleader, considered supra §§ 8-16, may, of 
course, be interposed as a defense, or in opposition 
to a complaint or application for an interpleader. 
In addition, various other matters have been held 
to constitute, or not to constitute, a defense or 
ground of opposition.^^ A new party will not be 


V. Rowland, 25 N.Y.S.Sd 816. 261 
App.Div. 971—Salamon v. Brook, 
lyn Sav. Bank, 44 N.T.S.2d 420, 180 
Misc. 841—Steinfeld v. Goess, 9 N. 
Y.S.2d 460. 

Pa.—Clyde v. First Nat. Bank of 
Chester, 33 Del.Co. 282. 

33 C.J. p 443 note 84. 

78. Ga.—^McKinney v. Daniels, 68 S. 
E. 1095, 136 Ga. 157. 

33 C.J. p 443 note 85. 

PlatDLtiff ezeentinir note indorsed 
to hank could compel bank and payee 
both claimingr indebtedness to inter¬ 
plead and have court determine to 
whom plaintiff owed claim.—^Fourth 
Nat, Bank v. Lattimore, 148 S.E. 396, 
168 Ga. 647. 

79. N.Y.—Winfield v. Bacon, 24 
Barb. 154. 

33 C,J. p 444 note 86. 

8a Mich.—Fidelity & Deposit Co. 
of Maryland v. Cody, 270 N.W. 
739, 278 Mich. 436, 108 A.L.R. 1243. 
81. Ga.—^Ball v. Madden, 78 S.E. 

26, 139 Ga. 727. 

33 C.J. p 444 note 87. 

Who are in privity see supra § 15. 
S2. Mo.—^Novinger Bank v, St. Lou¬ 
is Union Trust Co., 189 S.W. 826, 
196 Mo.App. 335. 

83. Mo.—^Novinger Bank v. St. Lou¬ 
is Union Trust Co., supra. 

33 C.J. p 444 note 89. 

84:. Neb.—Jaques v. Dawes, 92 N.W. 

670, 3 Neb. (Unoff.) 752. 

33 C.J. p 444 note 90. 

85. Conn.—^Humphrey v. Gerard, 83 
A. 210, 85 Conn. 434. 

86. Minn.—Schuler v. T, M. McCord 
Co., 81 N.W. 547, 79 Minn. 39. 

33 C.J. p 444 note 92. 

87. U.S.—^Unlon Pac. B. Co. v. Be- 

lek, D.C.Neb., 211 F. 699. I 

Minn.—Burkee v. Matson, 130 N.W. { 


1025, 114 Minn. 233, 34 L.R.A.,N. 
S., 924. 

N.J.—Union County v. Hopkins, 123 
A. 365, 95 N.J.Ea. 444. 

Pa.—Childers v. Crawford County, 
28 Pa.Co. 377. 

Va.—^Johnson v. Perkins, 186 S.E. 

60, 166 Va. 654. 

33 C.J. p 444 note 93. 

Bill in e<itiit 7 to secure proper dis¬ 
tribution 

Pa.—^Peoples Trust Co. v. Davis, 6 
Pa.Dlst, & Co. 431. 

88. Or.—Statesman Pub. Co. v. Fol- 
tln, 167 P. 782, 87 Or. 65. 

33 C.J. p 444 note 94. 

89. N.Y.—Koninklijke Lederfabriek 
*'Oisterwijk” N. V. v. Chase Nat. 
Bank of City of New York, 30 
N.Y.S.2d 618, 177 Misc. 186, af¬ 
firmed 32 N,Y.S,2d 131, 263 App. 
Div. 815, reargument denied 32 N. 
Y.S.2d 784, 263 App.Div. 857. 

90. Insurance companies nnder fed¬ 
eral statute 

XJ.S.—Sanders v. Armour Fertilizer 
Works, Tex,, 54 S.Ct 677, 292 U. 
S. 190, 78 L.Ed. 1206, 91 A.L.R. 
950, rehearing denied 64 S.Ct. 856, 
292 U.S. 612, 78 L.Ed. 1472—Met¬ 
ropolitan Life Ins. Co. v. Mason, 
C.C.A.Pa., 98 P.2d 668—^Dee v. Kan¬ 
sas City Life Ins. Co., C.C.A.I11., 
86 P.2d 813—Globe & Rutgers Fire 
Ins. Co. of New York v. Brown, D. 
C.La., 62 R2d 164—National Fire 
Ins. Co. V. Sanders, C.C.A.Tex., 38 
P.2d 212—^Ross V. International 
Life Ins. Co., C.C.A.Tenn., 24 P. 
2d 345—Kansas City Life Ins. Co. 
V. Adamson, D.C.Tex., 24 P.2d 107 
—^Massachusetts Mut Life Ins. 
Co. V. Weinress, D.C.I11., 47 F. 
Supp, 626—^John Hancock Mut. 
Life Ins. Co. v. Kegan, D.C.Md., 
22 P.Supp. 326—^Penn Mut. Life 
Ins. Co. V. Meguire, D.C.Ky., 13 P. 
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Supp. 967—^Penn Mut. Life Ins. Co. 
V. Henderson, D.C.Pla., 244 F. 877. 
Banks and trust companies 

(1) Some statutes provide that in 
all actions against any bank or trust 
company to recover for moneys on 
deposit claimants may be made par¬ 
ties defendant.—Community Volun¬ 
teer Fire Co. of Nimmonsburg v. 
City Nat. Bank of Binghamton, 14 N. 
Y.S.2d 806, 171 Misc. 1027. 

(2) Provision applies to any bank 
or trust company and deposits in na¬ 
tional banks are included.—Commu¬ 
nity Volunteer Pire Co. of Nimmons¬ 
burg V. City Nat. Bank of Bingham¬ 
ton, supra. 

Trust companies 

N.Y.—Gaudy v. Com Exchange Bank 
Trust Co., 249 N.Y.S. 139, 139 
Misc. 712. 

33 C.J. p 446 note 96 [cL 
Savings banks 

N.Y.—Sasanow v. Williamsburg Sav. 
Bank, 9 N.Y.S,2d 782, 266 App.Div. 
928, motion granted 10 N.Y.S.2d 
673, 256 App.Div. 922. 

91. Matters not constituting de¬ 
fense or ground of opposition 

(1) Where contract for sale of gas 
entered into by owner and operator 
of gas lease required both owner 
and operator to give a bond or oth¬ 
er security to buyers if any ques¬ 
tions were raised as to their rights 
to receive payments pursuant to 
the contract, and owner failed to 
furnish buyers a bond or other se¬ 
curity when question arose as to 
his right to receive payments under 
the contract, owner could not com¬ 
plain because money due under the 
contract was paid by buyers Into 
registry of the court.—Warner v. 
Nordan & Morris, Tex.Civ.App., 168 
S.W.2d ^50, error refused. 

(2) Brokeni* agreement, after 



48 C.J.S, 


INTERPLEADER 


substituted on the motion of defendant when the 
same issues could not be tried as might be tried 
without substitution,^2 or when the presence of the 
stakeholder is required for a determination of the 
rights between claimants.23 Defendants cannot 
complain that complainant is not liable on the con¬ 
tract under which the fund arises,24 or that the 
holder of the fund has a defense against one of 
the claims which it has a right to waive.25 

It is no objection to an order substituting claim¬ 
ant to property that it has deteriorated in value 
pending the proceedings, since claimants might have 
taken appropriate proceedings to prevent such a 
loss, as, by proceedings to have the property sold.26 

Estoppel and waiver. A stakeholder may be es¬ 
topped to maintain the remedy of interpleader,27 
provided the usual elements of estoppel are pres- 
cnt.28 Not every act of intermeddling on the part 
of the stakeholder is sufficient to deprive it of the 
right to interpleader.29 The acts of officers of a 
corporation in their individual capacities and indi¬ 
vidual interest do not preclude the maintenance of 
interpleader by the corporation> That banks which 


§ 19 

issued certificates of deposit might protect them¬ 
selves against conflicting claims thereon does not 
deprive the holder thereof of the right to require 
claimants to interplead.2 The right of the owner of 
a building erected by a contractor to pay into court 
the money due under the contract for distribution 
among those who have filed legal stop notices is un¬ 
affected by his failure to give notice to the contrac¬ 
tor of the stop notices served.^ 

Where the holder of property defends an action 
for possession without availing himself of the priv¬ 
ilege given by statute of calling in another claim¬ 
ant, he waives the protection given by such statute 
and is remitted to his common-law liability.^ 

§ 19. Effect of Consent to Interpleader 

Where the parties interplead and try the Issues 
raised, they cannot afterward object that it is not a 
proper case for interpleader. 

Where defendants interplead without objection 
and go to trial on the issues, it is too late to raise 
the objection that the case is not a proper one for 
interpleader,5 although it has been held that be- 


commission was earned, to accept 
postponed payments, was without 
consideration and did not deprive 
owner of right to interplead brokers 
in action by another broker’s as¬ 
signees for same commission.—Stin¬ 
son V. 6--8 West Fifty-Seventh Street 
Corporation, 216 N.T.S. 252, 127 

Misc. 69. 

(3) In stock pledgee’s ancillary 
suit in nature of interpleader 
against pledgor’s bankruptcy trus¬ 
tee, who filed equity suit against 
pledgee to set aside preference, and 
against third party who filed action, 
claiming conversion, against pledgee, 
the fact that trustee had not been 
restrained from prosecution of equi¬ 
ty suit was ineffective to bar inter¬ 
pleader suit.—^Marine Midland Trust 
Co. of New York v. Irving Trust 
Co., D.C.N.T., 56 P.2d 385, appeal 
dismissed, C.C.A., Marine Midland 
Trust Co. of New York v. Bybro 
Corporation, 58 P.2d 165. 

(4) Other cases.—Gulf Refining 
Co. V. Evans, Lia.App., 181 So. 666. 

Statute authoxiziiig Judgment 
debtors to pay Judgment to clerk of 
court did not give insurer right to 
pay proceeds of fire policy Into court 
so as to defeat bill of interpleader, 
where insurer had notice that sev¬ 
eral persons claimed proceeds.—Com¬ 
monwealth. Ins. Co. of New York v. 
Terry, 159 So. 822, 230 Ala. 126. 
Goncursus proceeding 

(1) In concursus proceeding by 
owner to discharge mechanics’ liens, 
surety on defaulting contractor’s 
bond was entitled to defend as 

48 C.J.S.-n5 


against owner, on the ground that 
latter made advanced payments tc 
contractor, in view of Act 1922 No, 
939 § 6. —Cook V. Ruston Oil Mills 
& PertUizer Co., 109 So. 534, 161 La. 
876. 

(2) The fact that owner fails to 
record building contract and require 
bond thereby rendering himself per¬ 
sonally liable for material and labor 
claims and subjecting his property 
to a lien and privilege as provided 
by statute could not affect his right 
to provoke a concursus as provided 
by statute where liens have been 
filed against the building.—^Hanchey 
V. Kildair, La.App., 6 So.2d 203. 

(3) Payment by highway commis¬ 
sion of highway contractor without 
deducting amount of recorded claim 
did not deprive claimant of right to 
assert claim in concursus proceeding 
or to participate in common fund-— 
Bickham v. Womack, 160 So. 431, 181 
La. 837. 

SSL N.Y.—Carroll v. Demarest, 58 N. 

Y.S. 1028, 42 App.Div. 155. 

33 C.J. p 445 note 1. 

93. N.Y.—Fanning v. Supreme 
Council C. M. B. A., 70 N.Y.S. 437, 
61 App.Div. 190, 32 N.Y.Civ.Proc. 
82, 

33 C.J. p 445 note 2. 

94. Pla.—^Lowry v. Downing Mfg. 
Co., 74 So. 626, 73 Pla, 635. 

33 C.J. p 445 note 4. 

96. N.Y,—Grell v. Globe & Rutgers 
Fire Ins. Co., 67 N.Y.S. 253, 65 
App.Div. 612. 

33 C.J. p 446 note 6. 
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96. U.S.—^Huxley v, Pennsylvania 
Warehousing & Safe Deposit Co., 
Pa., 184 P. 705, 106 C.C.A. 659. 

97. Mo.—Smith v. Grand Lodge A. 
O. U. W.. 101 SW. 662, 124 Mo. 
App. 181. 

33 C.J. p 445 note 7. 

Laches see infra § 23. 

98. IlL—^Dickinson v. Griggsville 
Nat Bank, 70 N.B. 593. 209 Ill. 
350. 

33 C.J. p 446 note 8 [a]. 

99. Mo.—Smith v. Grand Lodge A. 
O. U. W., 101 S.W. 662, 124 Mo. 
App. 181. 

33 C.J. p 445 note 9. 

1. Ala.—^Dothan Nat. Bank v. En¬ 
terprise Lumber Co., 64 So. 613, 
186 Ala. 228. 

33 C.J, p 445 note 10. 

2. Ala.—Johnson v. Blackmon, 78 
So. 891, 201 Ala. 637. ' 

3. N.J.—^Keupler v. Bisele, 83 A. 
999, 79 N.J.Eq. 480, 483, 651. 

4. Ala.—^Behr v. Gerson, 11 So. 115, 
95 Ala. 438—^Powell v. Robinson, 
76 Ala. 423. 

5. Cal.—^Victor Camp W..W. v. Rut¬ 
ledge, 65 P. 1105, 133 Cal. 640. 

33 C.J. p 446 note 15. 

Consent as affecting jurisdiction of 
court see infra § 21. 

Objections to pleadings and waiver 
thereof see infra § 38. 

’When ... all parties come 
in, and, without objection, make up 
their pleadings and litigate their 
claims ... all consent to the 
remedy sought, and to the payment 
into court and consequent dismissal 
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fore the entry of a decree of interpleader, defend¬ 
ant may raise the objection at the hearing even 
though it has not been taken in the pleadings or 
other prior proceedings,® Where plaintiff merely 


consents to an order of interpleader, but the inter¬ 
pleader does not take place and is not required by 
the court, no rights are waived,^ 


m. PROOESDINGS AETD RELIEF 


§ 20. In General 

A bill of interpleader ordinarily Involves two suits* 
one between the party seeking it and the claimants as to 
whether they shall Interplead, and the other, if inter¬ 
pleader is granted, between the rival claimants to the 
fund. 

When a bill of interpleader is filed, it calls for 
at least one, and perhaps two, litigations, one be¬ 
tween plaintiff and all the defendants, as to wheth¬ 
er they shall interplead; the other between the de¬ 
fendants if the order goes for plaintiff.® In this 
respect the practice is the same in actions of inter¬ 
pleader.® An interpleader may be obtained on mo¬ 
tion only by compliance with the terms of the stat¬ 
ute authorizing it.^® The proceeding on a bill of 
interpleader is controlled by the equity practice,^^ 
and the filing of an interpleader and the payment 
of the fund into court do not affect the rights of 
claimants.^® After the entry of an order of inter¬ 


pleader, it has been held that the action becomes an 
equitable one,^® and that, where the statutes do not 
prescribe the practice to be followed after the 
entry of the order, the equity practice should be 
followed, as far as practicable.^^ On the other 
hand, it has also been held that, if the case is one 
which presents only legal issues, it is not changed 
in character by substitution, but proceeds according 
to law unless some equitable defense which invokes 
the equity powers of the court is interposed.^® 

§ 21. Jurisdiction 

Jurisdiction of interpleader ordinarily lies; In a court 
of chancery or other court exercising equitable powers. 
While jurisdiction of parties and subject matter is es¬ 
sential, the absence of a formal order of interpleader 
will not deprive the court of Its jurisdiction In an other¬ 
wise proper case. 

A court which has equity jurisdiction has juris¬ 
diction to hear and determine interpleas.^® Under 


as to plaintiff.”—^Knapp v. B. Nicoll 
& Co.. 296 P. 655, 657, 112 Cal.App. 
187. 

6. Vt.—^Wingr V. Spaulding, 23 A- 
615, 64 Vt. S3. 

33 C.J. p 446 note 16. 

7. Conn.—McCormick v. Warren, 50 
A. 740, 74 Conn. 234. 

8- U.S.—Turman Oil Co. v. Lathrop, 
D.aOkl., 8 P.Supp. 870. 

Mo.—^Moore v. John J. Dowling 
Realty Co., App., 166 S.W.2d 238— 
Meredith v. Meredith, 148 S.W.2d 
611, 235 Mo.App. 1010— Corpus Ju¬ 
ris cited ia Lafayette-South Side 
Bank & Trust Co. v. Siefert, 18 
S.W.2d 572, 573, 223 Mo.App. 431. 
Tenn.— Corpus Juris quoted iu John 
Weis, Inc. v. Reed, 118 S.W.2d 677, 
681, 22 Tenn.App. 90. 

33 C.J. p 446 notes 19, 20. 

9. Cal.—San Francisco Sav. Union 
V. Long, 65 P. 708, 123 Cal. 107. 

10. U.S.— Corpus Juris quoted in 
Connecticut General Life Ins. Co. 
of Hartford, Conn. v. Yaw, D,C.N. 
Y., 53 P.2d 684, 686. 

N.Y.—Bullowa V. Provident Life & 
Trust Co., 109 N.Y.S. 1058, 126 
App.Div. 545—Cramer v. Travelers 
Ins. Co., 40 N.Y.S.2d 934, 180 Misc. 
464. 

Interpleader on affidavit 
The suggestee in an order of sug¬ 
gestion may by the affidavit pre¬ 
scribed by the code interplead those 
setting up adverse claims to the 
funds in his hands.—Town of Sum- 


mersville ex rel. McCue v. Cooper, 
21 S.E.2d 669, 124 W.Va. 417. 
Procedure held to constitute effec¬ 
tive interpleader 

Colo.—Mosquito Gold Mines v. Lon- 
don-Butte Gold Mines Co., 45 P. 
2d 175, 96 Colo. 536. 

11. Tex.—Wall v. Wall, Civ.App., 
181 S.W.2d 817. 

12. U.S.—Sanders v. Armour Fer¬ 
tilizer Works, Tex., 64 S.Ct. 677, 
292 U.S. 190, 78 L.Ed. 1206, 91 
A.L.R. 950, rehearing denied 54 S. 
Ct. 855, 292 U.S. 612, 78 L.Ed. 1472 
—Glasser v. Rogers, D.C.N.Y., 59 
P.Supp. 986—Kansas City Life Ins. 
Co. V. Jones, D.C.Cal., 21 F.Supp. 
159. 

13. Ala.—^Fourth Nat. Bank v. 
Woolfolk, 125 So. 217, 220 Ala. 344. 

Mo.—Prudential Ins. Co. of America 
V. Sheehan, App., 133 S.W.2d 1060. 
33 C.J. p 422 note 44. 
l»&w and equity 

In a statutory interpleader suit, 
the court must work out the inter¬ 
ests of the claimants to the money 
involved on principles recognized in 
law and equity.—Jennings v. Provi¬ 
dent Life & Acc. Ins. Co., 22 So.2d 
319, 246 Ala. 689—Gunter & Co. v. 
Bankers Mortg. Building & Loan 
Ass'n, 167 So. 266, 232 Ala. 95. 

Principles of equity govern the 
rights of the parties. 

Cal.—Williams v. Gilmore, 125 P.2d 
539, 51 Cal.App.2d 684. 
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Conn.—Century Indemnity Co. v. 

Kofsky, 161 A. 101, 115 Conn. 193. 
Minn.—Brajovich v. Metropolitan 
Life Ins. Co.. 248 N.W. 711. 189 
Minn. 123. 

Tex,—Harrell v. Sunylan Co., 97 S. 
W.2d 686, 128 Tex. 460. 

14. N.Y.—Greenblatt v. Mendelsohn, 
92 N.Y.S. 963, 46 Misc. 654. 

Order of priority 

An interpleader action against par¬ 
ties asking judgments directing pay¬ 
ment to them of fund paid into 
court by plaintiffs was not within 
civil practice rule relating to ac¬ 
tions to enforce or foreclose liens, 
but action In equity to determine or¬ 
der of priority of parties’ claims.— 
Newark Fire Ins. Co. v. Brill, 296 N. 
Y.S. 707, 251 App.Div. 399. 

15. Mass.—Barnett v. Greenfield, 1 
N.E.2d 11, 294 Mass. 148. 

Mont.—^Anderson v. Red-Metal Min¬ 
ing Co., 93 P. 44, 36 Mont. 812. 

16. U.S.—General Exporting Co. v. 
Star Transfer Line, C.C.A.Mich., 
136 F.2d 329. 

Ark.—Gilbert v. Missouri Pac. R. 

Co., 185 S.W.2d 658. 

Jurisdiction of federal courts over 
interpleader; 

As affected by citizenship of par¬ 
ties and coparties see Federal 
Courts §§ 63, 66, 68. 

As to .claims to insurance proceeds 
see Federal Courts § 310 c (4) 
(c). 

Jurisdiction of bankruptcy court 



48 C.XS. 


INTERPLEADER 


§ 21 


some statutes jurisdiction of interpleader is not lim¬ 
ited to any particular court.^^ Under some statutes 
there is concurrent jurisdiction in law and in eq¬ 
uity in interpleader,18 and resort to a court of eq¬ 
uity is unnecessary.i9 In the exercise of its equi¬ 
table powers the court in an interpleader action 
may, it has been held, determine liens, rights, or 
priorities under maritime law.20 

In order to warrant an interpleader, the court 
must have jurisdiction of the parties making ad¬ 
verse claims to the subject matter in controversy ;2i 
but, where jurisdiction otherwise sufficiently ap¬ 
pears, it is not essential that the court secure ju¬ 
risdiction of the subject matter of the controversy 
by means of a formal order of interpleader.^^ it 
is not essential that a bill of interpleader be brought 
in the same court in which an action against com¬ 
plainant is pending.23 it is immaterial to the juris¬ 
diction of the court over the fund in controversy 
in interpleader whether it had jurisdiction to ren¬ 
der a personal judgment against one of the claim¬ 
ants in a proceeding in which the present plaintiff 
in interpleader was sought to be charged.24 The 
court does not have jurisdiction over persons who 
are not parties to the proceeding,25 or who have 
not been brought within the jurisdiction of the 
court26 Under the Federal Judicial Code, 26 U.S. 


C.A. § 41 (26), the district court is empowered to 
issue its process for claimants who are citizens of 
different states,27 but the statute does not confer 
jurisdiction on the court over cross defendants 
against whom a personal judgment is sought by a 
cross bill filed by a codefendant.28 

Consent, The fact that a debtor may have a stat¬ 
utory defense to proceedings pending against him 
does not bar the jurisdiction of the court when the 
debtor appears and consents to such jurisdiction to 
determine to whom the debt should be paid.29 The 
fact that one of the claimants consents by answer 
to interplead does not give the court jurisdiction to 
require another claimant to do so.20 While plain¬ 
tiff, by consenting to the substitution of a new de¬ 
fendant on application of the original defendant, 
does not waive the right to demur to the pleading 
of the new defendant, as discussed infra § 38, he 
divests the court of jurisdiction over the original 
defendant.2i 

Appointment of commissioner to sell. Where in¬ 
terpleader is within the jurisdiction of the court, 
the parties are before it, the fund in its custody, 
and the point decided within the issues, the court 
has jurisdiction to appoint a commissioner to sell 
the property and hold the proceeds.22 


over Interpleader see Bankruptcy i 
S 29 a. I 

CoTirt of law 

(1) It has been held that on en¬ 
try of an order of interpleader an 
action becomes one in equity so as 
to divest a court of law of jurisdic¬ 
tion to determine which of the 
claimants is entitled to a fund in 
controversy.—Spiro v. Einziger, 50 
N.Y.S.2d 85, 182 Misc. 120. 

(2) Where a defendant is sued for 
the same debt by different parties 
in two different courts, one of which 
has equity jurisdiction and the oth¬ 
er has not, the application by de¬ 
fendant for an order of interpleader 
to the court having no equity juris¬ 
diction, and whose jurisdiction of 
the action would thereby be ousted, 
is properly denied, and defendant re¬ 
manded for the relief sought to the 
court which has such jurisdiction.— 
Wells V. Corn Exch. Bank, 87 N.Y. 
S. 480, 43 Misc. 377. 

PoUows analogy of law 

Jurisdiction of courts of equity to 
compel an interpleader follows to 
some extent analogy of the law.— 
Kelly, Shuttleworth & McManus v. 
Central Nat. Bank & Trust Co. of 
Des Moines, 248 N.W. 9, 217 Iowa 
725, supplemented on other grounds 
250 N.W. 171, 217 Iowa 725. 

17. N.Y.—^Ebriedman v. North Side 
Sav. Bank, 9 N.T.S.2d 470, 170 
Misc. 17. 


18. Pa.—Smeltzer v. Walker, 37 Pa. 
Bist. & Co. 548. 

CoTirt of common pleas 

(1) The court of common pleas 
has jurisdiction to administer equi¬ 
table relief in interpleader proceed¬ 
ings by bill in equity, but simple 
and convenient method of adminis¬ 
tering such relief in common-law 
action by motion and rule is still re¬ 
tained.—Fisher v. Stevens Coal Co., 
7 A.2d 573, 136 Pa.Super. 394. 

(2) Insurance company, against 
which both executrix of deceased in¬ 
sured and bank, as pledgee of in¬ 
sured, asserted claims to proceeds 
of policy, had right to insist that 
it be sued in common pleas court 
and to have it determined by that 
court to whom it was liable.—^First 
Nat. Bank, to Use of Wilson, v. Get¬ 
ty, 179 A. 764, 118 Pa.Super. 326. 

19. Ala.—Greene v. Rolston, 147 So. 
628, 226 Ala. 446. 

20. U.S.—Eagle. Star & British Do¬ 
minions V. Tadlock, B.C.Cal., 14 F. 
Supp. 933. 

21. Mo.—^Wabash R. Co. v. Planni- 
gan, 75 S.W. 691, 95 Mo.App. 477, 
error dismissed 24 S.Ct. 224, 192 

U.S. 29, 48 L.Ed. 328. 

Tenn.—Corpus Juris quoted la John 
Weis, Inc. v, Reed, 118 S.W.2d 677, 
681, 22 Tenn.App. 90. 

22. Mo.—Stewart v. Kane, App., Ill 
S.W.2d 971—^Farmers' & Laborers* 
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Co-op. Ins. Ass’n of Audrain Coun¬ 
ty V. Bank of Centralia, 56 S.W.2d 
606, 227 Mo.App. 1068. 

23. Ark.—Chicago, R. I. & P. R. 
Co. v. Moore, 123 S.W. 233, 92 Ark. 
446. 

33 C.J. p 446 note 27. 

^4. Wash,—Smith v. Dement, 170 P. 
555, 100 Wash. 139. 

25. U.S.—Kohler v. Kohler, C.C.A. 
Mont, 104 F.2d 38. 

26. Iowa.—Gary v. Northwestern 
Masonic Aid Ass’n, 60 N.W. 27, 
reheard 53 N.W. 1086, 87 Iowa 25. 

Process and appearance see infra § 
25. 

27. U.S.—^Agricultural Ins. Co. v. 
The Lido of Worcester, Inc., D.C. 
Mass., 63 F.Supp. 799. 

28. U.S.—Stitzel-Weller Distillery 

V. Norman, D.C.Ky., 39 F.Supp. 
182. 

29. Cal.—Water Supply Co. v. Sar- 
now, 82 P. 689, 1 Cal.App. 479. 

33 C,J, p 446 note 31, 

Consent to interpleader generally 
see supra § 19. 

30. Mo.—^Wabash R. Co. v. Flannl- 
gan, 76 S.W. 691, 95 Mo.App. 477, 
error dismissed 24 S.Ct, 224, 192 
U.S. 29, 48 L.Bd. 328. 

31. N.T.—Midler v. Lese, 91 N.T.S. 
148, 45 Misc. 637. 

32. Mo.—Griswold ▼. Haas, 177 S. 

W. 728, 191 Mo.App. 97. 
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A court commissioner lacking power to act as a 
court in session has been held to be without pow¬ 
er to grant an order of interpleader.^^ 

Nonresidents. Where an interpleader is regard¬ 
ed as one in rem, involving specific property locat¬ 
ed in the jurisdiction, and involving the parties only 
as an incident to their claim to the property, the 
fact that a claimant is a nonresident will not pre¬ 
clude a suit of interpleader but, where the pro¬ 
ceeding is not regarded as one in rem, it has been 
said that there is no way to compel a nonresident 
claimant to come in and interplead.25 Assuming 
that a claim on an assigned insurance policy is 
property within the state, although the insurance 
policy itself is not within the state, the remedy of 
the insurance company, where the legal representa¬ 
tives of deceased and the assignee of the policy 
both claim the proceeds thereof, and the assignee 
is a nonresident, is by a bill of interpleader.S6 
Where the proceeds of a life insurance policy have 
not been paid into court, the court has no such ju¬ 
risdiction of the funds as will enable it to compel 
a nonresident claimant to abandon his suit in the 
jurisdiction of his domicile and subject his claim 
to the judgment of the court in interpleader.^^ 
Where, without objection to the jurisdiction of the 
court over a nonresident claimant, the rights of 
the parties to a fund are adjudicated, the stake¬ 
holder cannot complain.28 a court having juris¬ 
diction of the person of a claimant in one state has 
jurisdiction to issue a restraining order against the 
maintenance of an action in another state on the 
claim in controversy.^^ 

Claimants not residing in county. Where the 
stakeholder resides in one county, in which an ac¬ 
tion has been begun by one of the claimants, and 
both claimants reside in another, a court in the 
latter county has jurisdiction of an interpleader 
proceeding.^® If the residences of claimants are 


in different counties, a petition for an interpleader 
may be filed in the county of the residence of ei¬ 
ther;^! and, where several of the claimants are 
residents of one county, and a counterpart is sent 
to another county and serv^ed on another claimant, 
and the latter admits jurisdiction, the court of the 
first county will be deemed to have jurisdiction of 

the interpleader.^^ 

The proper court to entertain a concursus is that 
wthin the territorial jurisdiction of which the prop¬ 
erty involved is situated and most of the parties 
reside.43 It has been held that a receiver of a con¬ 
tractor may not compel persons having claims for 
labor and materials to litigate such claims in re¬ 
ceivership proceedings pending in a parish other 
than that in which the road involving the claims is 
located, and may compel litigation of such claims 
only by concursus in the parish wherein the road is 
situated but that, where no concursus is pro¬ 

voked, the court in which the receivership pro¬ 
ceedings are pending has jurisdiction to determine 
the merits of plaintiff^s demands in his suit against 
the state highway commission and claimants for 
labor and materials.^^ 

Testing jurisdiction. Notwithstanding the rule 
that plaintiff in a bill of interpleader has no interest 
beyond obtaining a decree that the bill has been 
properly filed, plaintiff does have the right to test 
jurisdiction by filing exceptions to the decree.^® 

§ 22. - Retention for Other Relief 

If a bill cannot be sustained as a strict bill of In¬ 
terpleader, the court may grant proper relief under a gen¬ 
eral prayer supported by an allegation of facts sufficient 
to show the rights of the partleis. 

Where the bill contains a general prayer for re¬ 
lief and alleges facts sufficient to enable the court 
to see what are the rights of the parties, the bill 
will be retained and the proper relief will be grant- 


33 . Wis.—state ex rel. Nelson v. 
Grimm. 263 N.W. 583, 219 Wis. 
630, 102 A.L.R. 220. 

34. Tex.—Gibson v. National Life & 
Accident Ins. Co., Civ.App., 294 
S.W. 923, affirmed National Life & 
Accident Ins. Co. v. Gibson, Com. 
App., 1 S.W.2d 583. 

Interpleader as a proceeding: in rem 
see supra § 2. 

35. IlL—Mead v. Mead, 206 Ill.App. 
327. 

36. N.Y.—Gleason v. Northwestern 
Mut. Life Ins. Co., 97 N.B. 35. 203 
N.Y. 507. 

37. Pa.—Walsh v. Khali, 2 Pa.Dist 
97, 6 Kulp 483. 

38. Tex.—^Royal Neighbors of 


America v. Fletcher, Civ.App., 230 
S.W. 476. 

39. Minn.—Wilser v. Wilser, 156 N. 
W. 271, 132 Minn. 167. 

Injunction agrainst interpleader gen¬ 
erally see infra § 27. 

40. Ga.—^Millsap v. Waco Mercan¬ 
tile Co., 88 S.E. 673, 145 Ga. 95. 

Tenn.—Corpus Juris quoted in John 
Weis, Inc. v. Keed, 118 S.W.2d 677, 
681, 22 Tenn.App, 90. 

41. Tenn.—Corpus Juris quoted in 
John Weis, Inc. v. Reed, 118 S.W. 
2d 677, 681, 22 Tenn.App. 90. 

33 C.J. p 447 note 45. 

42. Tenn.—John Weis, Inc., v. Reed, 
118 S.W.2d 677, 22 TenmApp. 90. 

43. La.—State v. Jackson, 69 So. 
751, 137 La. 931. 
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Parish court may render personal 
judgment against contractor and 
surety, notwithstanding their for¬ 
eign domicile, if plaintiff was enti¬ 
tled to form a concursus under Act 
1918 No. 224 for claim against con¬ 
tractor.—Seal V. Gano, 107 So. 473, 
160 La. 636. 

44. La.—^Mahoney ▼. Louisiana 
Highway Commission, 97 So. 582, 
154 La. 383. 

45. La.—^Mahoney ▼. Louisiana 
Highway Commission, supra. 

46. N.H.—United Life & Accident 
Ins. Co. V. North Atlantic Securi¬ 
ties Corporation, 133 A. 447, 32 N. 
H. 321, 



48 C.J.S. 


INTERPLEADER 


ed, although the bill cannot be sustained as a strict 
bill of interpleader.^^ The bill, however, will not 
be retained to grant relief which can be obtained 
in an action at law,^8 and on dismissal of the bill 
on demurrer the court has no authority to hold and 
distribute the fund,'*^ 

§ 23. Time to Sue, Limitations, and Laches 

One who seeks relief by interpleader should proceed 
with reasonable diligence, and Interpleader may be barred 
by laches. 

A stakeholder should use reasonable diligence to 
bring the contending claimants into court.50 Plain¬ 
tiff need not await actual institution of independent 
suits against him before filing a bill of interplead¬ 
er,and it has been held that he should file his 
interpleader within a reasonable time after a dis¬ 
pute has arisen without waiting until he is sued.52 
He may be barred from relief by undue delay^S or 
laches;®^ but where applicant acts with reasonable 
diligence in view of all the circumstances, the rem¬ 
edy is not barred,®® A railroad receiving property 


§ 23 

as bailee from one not the owner is entitled on de¬ 
mand by the true owner to a reasonable time for 
filing a bill of interpleader.®® Interpleader has 
been denied w'here there were two actions pending 
against movant at the time of his motion.®^ It has 
been held no objection, however, to a bill of inter¬ 
pleader that other suits in equity or actions at law 
are pending against complainant where none of the 
pending suits or actions could determine the rights 
of all parties.®® 

Before or after answer, A bill of interpleader 
filed before answer has been held to be timely.®® 
While the statutes authorizing substitution of de¬ 
fendant generally require the application therefor 
to be made before answer, such requirement ex¬ 
tends only to cases strictly within the terms of the 
statute,®® and under some statutes the court may, 
in its discretion, order a substitution in a proper 
case, for good cause shown, after answer.®^ An 
application is made in proper time although an un¬ 
verified answer has been served and returned, and 


47. Mo.— CorptLS Juris guoted in 
Bentrup v. Johnson, 14 S.W.2d 527, 
541, 223 Mo.App. 299. 

33 C.J. p 468 note 14. 

Federal Interpleader Act 
A greneral contractor's complaint 
in Interpleader action was not dis- 
missible under Federal Interpleader 
Act as liberalized by federal rule, 
notwithstanding In outcome none of 
defendants was entitled to specific 
fund in court, where complaint al¬ 
leged facts showing that general 
contractor was exposed to hazard of 
multiple claims under subcontract, 
and subcontractor’s materialmen by 
their counterclaims brought issues 
Involved under general contractor’s 
bond into the case.—F. H. McGraw 
& Co. V. Sherman Plastering Co., D. 
C.Conn.. 60 F.Supp. 604, affirmed, C. 
C.A., P. H. McGraw & Co. v. Milcor 
Steel Co.. 149 P.2d 301, certiorari de¬ 
nied P. IL McGraw & Co. v. John T. 
B. Blackburn Inc., 66 S.Ct. 92 and 
.^tna Casualty & Surety Co. v. Mil¬ 
cor Steel Co., 66 S.Ct. 92. 

4Sm U.S.—^Killian v, Ebbinghaus, B, 
C., 4 S.Ct 282, no U.S. 568, 28 
B.Bd. 246. 

49. Ala.—^Modern Order of Prsetori- 
ans V. Merriman, 85 So. 473, 204 
Ala, 197. 

60. U.S.—^Royal Neighbors of Amer¬ 
ica V. Liowary, D.C.Mont, 46 P.2d 
535. 

33 C.J. p 447 note 58. 

51. U.S.—State of Texas v. State 
of Florida, Fla. & Tex., 59 S.Ct 
533, 806 U.S. 398, 83 BEd. 817, 
121 A.Ii.IL 1179. 

52. Ark.—Dennis t. Eauitable Life 


Assur. Soc„ 88 S.W.2d 76, 191 Ark. 
825. 

53. Pa,—^Dotterer v. Nothstein, 

Com.Pl., 20 Lehigh Co.L.J. 188, 57 
York Leg.Dec. 145. 

Twelve months 

Insurer withholding payment for 
more than twelve months after proof 
of loss could not secure interplead¬ 
er and avoid liability for interest as 
damages.—^Royal Neighbors of 
America v. Lowary, B,C.Mont., 46 F. 
2d 565. 

Action held brought within reason¬ 
able time 

Or.—^Milton Warehouse Co. v. 
Basche Sage Hardware Co„ 34 P. 
2d 338, 147 Or. 563. 

54. U.S.—^Royal Neighbors of Amer- ' 
lea V, Lowary, B.CMont., 46 F.2d 
565. 

Laches held shown 

(1) Generally.—^U. S. Land & In¬ 
vestment Co. V. Bussey, 7 N.Y.S. 
495, 4 Silv.Sup. 612—33 C.J. p 447 
note 58 [a]. 

(2) Where trustee continued to 
litigate in state court for many 
months, despite pendency of action 
in another state, and until ruUng 
was entered against him, trustee 
was guilty of “laches” precluding 
relief In federal court by interplead¬ 
er and injunction against prosecu¬ 
tion of suits in state courts.—^Boice 
V. Boice, D.C.N.J., 48 F.Supp. 183, 
affirmed, C.aA, 135 P.2d 919. 

55. U.S.—Connecticut General Life 
Ins. Co. of Hartford, Conn., v. 
Yaw, B.C-N.Y., 63 P.2d 684. 

33 C.J. p 447 note 60. 
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Bemedy held uot barred by laches 

(1) Generally.—Connecticut Gen¬ 
eral Life Ins. Co. of Hartford, Conn. 
V. Yaw, supra—33 C.J. p 447 note 60 
[a]. 

(2) Suit of first wife of insured to 
establish right to proceeds of en¬ 
dowment life policy based on in¬ 
sured’s wrongful change of benefi¬ 
ciary and attempted transfer of pol¬ 
icy to second wife was not barred 
by laches where suit was commenc¬ 
ed within one year after discovery 
of change of beneficiary although di¬ 
vorce decree requiring insured to 
constitute first wife irrevocable ben¬ 
eficiary of policy in accordance with 
property settlement agreement was 
entered more than six years before 
commencement of action.—^Mutual 
Life Ins. Co. of New York v. Franck, 
50 P.2d 480, .9 Cal.App.2d 528. 

Se, Tex.—Smith v. Texas & N. O. 
B. Co.. 127 S.W. 866, 60 TexCiv. 
App. 127. 

57. N.Y.—Melnlck v. Jewish Nat. 
Workers’ Alliance of America, 21 
N.Y.S.2d 98. 

I 58. Mich.—Grand Haven School Dis¬ 
trict No, 1 V. Weston, 31 Mich. 
85. 

33 C.J. p 447 note 59. 

69. U.S.—Connecticut General Life 
Ins. Co. of Hartford, Conn,, v. 
Yaw, B.C.N.Y., 53 F.2d 684. 

60. N.Y.—^Best v. New York City 
Waterfront Co., 143 N.Y.S. 814, 168 
App.Div. 556. 

33 C.J. p 448 note 69. 

61. Wis.—Merriam v. Homer, 66 N. 
W. 808, 92 Wis. 664. 

33 (XJ. p 448 note 70. 
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the court has refused to compel the acceptance of 

such answer.62 

After judgment A stakeholder's resort to inter¬ 
pleader is ordinarily too late when filed after judg¬ 
ment has been rendered against him in favor of one 
claimant to the fund,®3 especially where the stake¬ 
holder had notice of conflicting claims prior to ren¬ 
dition of the judgment and neglected the opportuni¬ 
ty to implead the adverse claimants in the suit 
wherein judgment was entered,®^ and after judg¬ 
ments are obtained against the stakeholder by two 
claimants he becomes liable on both judgments and 
it is too late for interpleader.®^ Interpleader, how¬ 
ever, may be allowed after entry of judgment by 
confession,®® or pending appeal from a judgment,®7 
or where the judgment entered was a mere nullity.®® 
It has also been held that, where a decree ordering 
distribution by an executor has been rendered, the 
executor, as against the distributees and third par¬ 
ties, who are not bound by the decree of distribu¬ 
tion, but are claiming the estate, can file a bill of 
interpleader, both as executor and individually;®® 
and that any fact which clearly proves it to be 
against conscience to execute a judgment at law, 
and of which the injured party could not have 
availed himself in a court of law, or of which he 


might have availed himself, but was prevented from 
doing so by fraud or accident unmixcd with fault 
on his part, may authorize a court of equity to in¬ 
terfere.'^® 

§ 24. Parties 

Plaintiff or complainant in a bill of interpleader Is 
ordinarily the stakeholder and he continues to be a sub> 
stantial and necessary party until he has fully rendered 
the debt, duty, or other thing required of him, after 
which the litigation proceeds among the claimants. All 
persons claiming an interest in the fund or property in 
dispute should be Joined as parties defendant. 

Plaintiff or complainant in a bill of interpleader 
is ordinarily the debtor or holder of the fund or 
thing in dispute and he continues to be a substan¬ 
tial and necessary party until he has fully ren¬ 
dered the debt, duty, or other thing required of 
him, after which the litigation proceeds among 
claimants.'^i The proceedings between defendants 
after the bill has been sustained as one of inter¬ 
pleader are such that each one becomes a complain¬ 
ant and all the others defendants with respect to 
him,*^2 and two adverse claimants to a fund, who 
are joined as defendants to a bill of interpleader, 
occupy, as between themselves, the position of com¬ 
plainant and defendant.*^® 

All persons claiming an interest in the fund or 


62. N.Y.—Howe Mach. Co. v. Gif¬ 
ford. 66 Barb. 597. 

63. Cal.—Troy v. Troy, 16 P.2d 290, 
127 Cal.App. 489. 

La.—Corpus Juris cited in Victor v. 
Lewis, 161 So. 597, 598, 182 La. 
243—American Surety Co. of New 
York V. Brim, 144 So. 727, 175 
959. 

Md.—Phillips V. Taylor, 129 A. 18. 
148 Md. 157. 

Tex.—Farmers State Bank of Meri¬ 
dian V. National Fire Ins. Co. of 
Hartford, Conn., Civ.App., 169 S. 
W.2d 545—Corpus Juris cited in 
Nash V. McCallum, Civ.App., 74 
S.W.2d 1046, 1047. 

Wash.—Corpus Juris cited ia Amer¬ 
ican Surety Co. of New York v. 
Grays Harbor County, 60 P.2d 10, 
12, 187 Wash. 164. 

33 C.J. p 448 note 62. 

Bstahlished claim 

(1) Claimant who has been put to 
test of trial by surety and has es¬ 
tablished his claim may not be la¬ 
ter impleaded by surety in inter¬ 
pleader suit and compelled to prove 
claim again with other adverse 
claimants.—^American Surety Co. of 
New York v. Ryan, 170 So. 34, 185 
La, 678—Victor v, Lewis, 161 So. 
697, 182 La. 243. 

(2) Unsigned judgment obtained 
against surety on qualifying bond 
of Insurance company on judgment 
against ancillary receiver of insur¬ 


ance company which was obtained 
on answers to interrogatories by 
ancillary receiver was insufficient 
to “establish” claim so as to pre¬ 
clude joinder of claimants in con- 
cursus proceeding subsequently com¬ 
menced by surety on qualifying 
bond.—^American Surety Co, of New 
York V. Ryan, supra, 

(3) Judgment creditor of surety 
on insurance company's qualifying 
bond was properly joined in concur- 
sus proceeding commenced by sure¬ 
ty subsequent to entry of judgment, 
where judgment specifically stated 
that it should not be executory 
against surety for any amount in 
excess of balance of penalty of bond 
In hands of surety as of date of 
judgment.—^American Surety Co. of 
New York v. Ryan, supra. 

64. Tex.—Farmers State Bank of 
Meridian v. National Fire Ins. Co. 
of Hartford, Conn., Civ.App., 169 
S.W,2d 645—Nash v. McCallum, 
Civ.App., 74 S.W.2d 1046—United 
Producers* Pipe Line Co. v. Brit¬ 
ton, Civ.App., 264 S.W. 576. 
Wash.—^American Surety Co. of New 
York V. Grays Harbor County, 60 
P.2d 10, 187 Wash. 164. 

65- Miss.—Yarborough v. Thomp¬ 
son, 11 Miss. 291, 41 Am.D. 626. 

33 C.J. p 448 note 63. 

66- Md.—Phillips v. Taylor, 129 A- 
18, 148 Md. 157. 
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67. Tex.—^Ligon v. Greenwall. Civ. 
App., 1 S.W.2d 325, reversed on 
other grounds Greenwall v. Ligon, 
Com.App., 14 S.W.2d 829. 

68- Psu—^Kistler v. Thompson, 8 
Lack.Jur. 341. 

69. Cal.—Fox v. Sutton, 69 P. 939, 
127 Cal. 515. 

70. Mo.—Cheever v. Hodgson, 9 Mo. 
App. 566. 

71- Pa.—^Dempsey v. First Nat 
Bank of Scranton, Com.Pl., 46 
Lack.Jur. 121. 

33 C.J. p 448 note 73. 

Persons entitled to remedy of Inter¬ 
pleader see supra § 10. 

Persons who may be compelled to 
interplead see supra § 11. 
Claimant named on bankbook 
In bank's interpleader proceeding 
to determine title to bank account 
originally opened by testator, as be¬ 
tween claimant whose name was 
added to passbook and legatee, per¬ 
son whose name was added to pass¬ 
book was real plaintiff in all essen¬ 
tial respects.—New Hampshire Sav. 
Bank v. McMullen, 185 A. 168, 88 N. 
H. 123. 

72. Tenn.—John Weis, Inc., v. Reed, 
118 S.W.2d 677, 22 TenmApp. 90. 

73. U.S.—Penn Mut. Life Ins. Co. 
V. Union Trust Co., aC.Cal., 83 F. 
891- 



48 C.J.S. 


INTERPLEADER 


§ 24 


property in dispute, whether in their own right or 
as the lawful representatives of others, should be 
joined as parties defendant.74 Defendants, how¬ 
ever, cannot object that a third person was not 
made a party where his absence cannot affect their 
rights.'^^ Interpleader to determine the claims of 
the parties brought in will not be refused on the 
ground that another claimant who may be made a 
party by order of court is not made a party in the 
first instanced® A person who has no claim to the 
subject matter of litigation should not be made a 
party,and where defendant disclaims any inter¬ 
est in the funds deposited in court, he has no fur¬ 
ther legal standing in the interpleader suitJ^ 


Qaimant, who has been brought into the inter¬ 
pleader by motion and rule or scire facias, does not 
become a party to the original action,*^9 although 
if the rule is made absolute he becomes a party to 
the interpleader issue.^O 

In comnwn-law procedure it is defendant who is 
to be protected, and who must make the suggestion 
to show that claimant is in privity with plaintiff, 
state his w'illingness to pay the money to the one 
found entitled to the recovery, and pray substitu- 
tion.si 

In statutory proceedings for substitution of de¬ 
fendants, parties interested in the result are prop¬ 
erly made parties defendant,S2 but persons having 


74. U.S.—Roberts v. Metropolitan 
Life Ins. Co., C.C.A.Ill.. 94 F.2d 
277, certiorari denied 58 S.Ct. 764. 
303 U.S. 660, 82 L.Ed. 1119—Smith 
V. Metropolitan Life Ins. Co., C.C. 
A.I11., 94 F.2d 277, certiorari de¬ 
nied 58 S.Ct 1039. 304 U.S. 570. 
82 L.Ed. 1535—Massachusetts 
Bonding & Ins. Co. v. Daniels, D. 
C.I11.. 35 F.Supp. 653. 

Cal.—Van Orden v. Golden West 
Credit & Adjustment Co., 9 P.2d 
572, 122 Cal.App. 132. 

Mo.—Bentrup v. Johnson, 14 S.W.2d 
537, 223 Mo.App. 299. 

N.T.—Sasanow v. Williamsburg Sav. 
Bank, 9 N.Y.S.2d 782, 256 App.Div. 
928, motion granted 10 N.Y.S.2d 
673, 256 App.Div. 922. 

Ohio.—^Arnold v. Val Decker Pack¬ 
ing Co„ App., 42 N.E.2d 698— 
Falk v. Security Savings & Loan 
Co., 7 N.E.2d 668, 64 Ohio App. 
395. 

Tex.—Great Southern Life Ins. Co. 

V. Kinney, Civ.App., 276 S.W. 741. 
33 C.J. p 449 note 75. 

Bankruptcy trustee attacking as¬ 
signment of debt was entitled to be 
party to interpleader action by show¬ 
ing reasonable foundation for claim. 
—^Hood Rubber Co. v. BanQue Beige 
Pour I’Etranger, 219 N.Y.S. 639, 219 
App.Div. 464. 

Children of deceased owner 

In a suit by executrix of deceased 
husband’s estate, who claimed, under 
will, the right to possession of stock 
transferred by deceased to trustees 
by trust deed which provided that 
children of deceased should receive 
stock on trust’s termination, where¬ 
in trustees sought to interplead all 
children of deceased, deceased’s chil¬ 
dren were “necessary parties” to the 
action, and trial court could not en¬ 
ter judgment in favor of executrix 
without having children joined as 
parties to the action.—Chaison v. 
Chaison, Tex.Civ.App., 136 S.W.2d 
239, error refused. 

Mem1>ers of unincorporated associa. 
tion 

In action by membership cor];>ora- 


<^ion against bank to recover banh 
deposit standing in name of prede¬ 
cessor unincorporated association or 
ganized to provide fire protection for 
village, bank was entitled to inter¬ 
plead four members of unincorporat¬ 
ed association asserting claim to 
proportionate share of deposit.— 
Community Volunteer Fire Co. of 
Nimmonsburg v. City Xat. Bank of 
Binghamton, 14 N',Y.S.2d 306. 171 
Misc. 1027. 

Bxtension or annexation of school 
district 

(1) Extension of school district or 
city can be assailed only in pro¬ 
ceeding to which state is party.— 
Plemmons Independent School Dist. 
V. Stinnett Independent School Dist., 
Tex.Com.App., 59 S.W.2d 812. 

(2) Members of county school 
board, ordering annexation of ter¬ 
ritory in school district to another 
district, are not necessary parties to 
suit to determine district entitled to 
school taxes.—Plemons Independent 
School Dist. V. Stinnett Independent 
School Dist., Tex.Civ.App., 46 S.W.2d 
734, affirmed Plemmons Independent 
School Dist. V. Stinnett Independent 
School Dist., Com.App., 59 S.W.2d 
812. 

(3) School district, to which ter¬ 
ritory In another district was an¬ 
nexed, was not required to make 
the state a party to a suit to deter¬ 
mine the district entitled to school 
taxes in order to defend validity of 
annexation order.—Plemons Inde¬ 
pendent School Dist. V. Stinnett In¬ 
dependent School Dist., Tex.Civ.App., 
46 S.W.2d 734, affirmed Plemmons 
Independent School Dist, v. Stinnett | 

! Independent School Dist., Com.App., 
59 S.W,2d 812. 

75. Ala.—Gibson v. Goldthwaite, 7 

Ala. 281, 42 Am.D. 592. 

76. N.Y.—American Press Ass’n v. 

Brantingham, 68 M.Y.S. 285, 57 

App.Div. 399. 

77. Mo.—Farmers* & Merdhants’ 
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Bank V. Robinson, 70 S.W. 372, 96 
Mo.App. 385. 

Wash.—Spokane Sav. Bank v. Gillis, 
14 P.2d 20, 169 Wash. 426. 

13 C.J. p 449 note 78. 

Broker, giving bond for compli¬ 
ance with Corporate Securities Act, 
was not necessary party to surety’s 
action in nature of interpleader to 
prorate amount of bond among vari¬ 
ous claimants, presence of all par¬ 
ties before court being unnecessary 
to establish plaintiff’s liability to de¬ 
fendants.—Coast Surety Corporation 
V. White, 57 P.2d 951, 14 Cal.App.2d 
35. 

Minor heir of insrured, murdered 
by beneficiary, was neither necessary 
nor proper party to insurer's inter¬ 
pleader suit against benefic»ary and 
administrator.—Cooper v, Krisch, 18 
S.W.2d 909, 179 Ark. 952. 

78. U.S.—Helis v. Vallee, D.C.La., 
34 F.Supp. 467, affirmed. C.C.A., 
Gordon v. Vallee, 119 P.2d 118, 
certiorari denied 62 S.Ct. 85, 314 

U. S. 644, 86 L.Ed. 517. 

79. Pa.—Frank C. Snedaker & Co. 

V. Wayne Title & Trust Co., 20 A. 
2d 819, 145 Pa.Super. 65, 

80. Pa.—Frank C. Snedaker & Co, 
V. Wayne Title & Trust Co., supra. 

81. Pa.—Russell v. Pottsville First 
Presb. Church, 65 Pa, 14. 

82. N.Y.—^American Trust & Sav¬ 
ings Bank v. Thalheimer, 51 2J^.Y. 
S. 813, 29 App.Div. 170. 

33 C.J. p 449 note 62, 

Substitution of more than one claim¬ 
ant 

Code 1907 § 6050, providing for in¬ 
terpleader, permits substitution of 
more than one claimant at least 
where their claims are derived from 
common source, although statute 
uses singular number, 5 1 providing 
.hat singular includes plural.—Mc¬ 
Donald v. McDonald, 102 So. 38, 212 
Ala, 137. 36 A.LA 761. 
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no interest in the litigation shoold not be inter- 
pleaded.^^ An order making a third person a party 
makes such person an ^*interpleader/^ although the 
order designates him as a ‘‘substitute.”^^ 

In a coficursiis proceeding to require the parties 
to litigate their rights to a fund, all parties in in¬ 
terest should be cited but claimants cited are not 
prejudiced by failure to cite other claimants.^^ 
Each claimant in a concursus proceeding occupies 
a dual position of plaintiff and defendant with ref¬ 
erence to the other claimants.^'^ 

Bringing in by amendment It has been held that 
a bill cannot be so amended as to bring in a new 
party whose claim was unknown at the time of fil¬ 
ing the original bill.^ 

Intervention, In proceedings in interpleader, a 
third party claiming interest in the fund may be 
permitted to intervene,even though the original 
pleadings do not indicate the existence of his claim 
or name him as a party to the action but inter¬ 
vention will be denied where applicant lacks a le¬ 
gal or equitable interest.®^ 

Defects and objections. A bill of interpleader is 


open to objection for misjoinder of parties com¬ 
plainant.^ 2 Under some statutes a defect of par¬ 
ties is waived by a failure to demur to the bill. 
Where defendant neither demurs to, nor denies, 
the bill, it is too late, after decree discharging 
plaintiff, to object that other parties were not made 
defendants.^"^ 

§ 25. Process and Appearance 

As a general rule personal service of process within 
the Jurisdiction on persons interpleaded is necessary, un¬ 
less they make a genera! appearance in the proceeding. 

In accordance with the view that a bill of inter¬ 
pleader is not a proceeding in rem, as discussed 
supra § 2, jurisdiction on a bill of interpleader is 
acquired by service of process on one or more lo¬ 
cal defendants,and, with respect to defendants 
who are not resident in the county in which the pro¬ 
ceeding is instituted, by sending counterpart proc¬ 
ess to the coimty of their residence.^® Personal 
service of process is ordinarily held to be neces- 
sary,^'^ and personal service outside of the juris¬ 
diction,^^ or service by publication,^9 has been held 
to be insufficient 


83- N.T,—Greenwald v. State Bank, 
207 N.Y.S. 214, 124 Misc. 176, af¬ 
firmed 208 N.T.S. 870, 218 App. 
Div. 810. 

84. N.C.—^Maynard v. Virginia Life 
Ins. Co., 44 S.E. 405, 132 N.C. 711. 

85. La.—Miller v. Bonner, 111 So. 
776, 163 La, 332—State ^r. Jackson, 
69 So. 751, 137 La. 931. 

86. La.—^Natchitoches Sweet Pota¬ 
to Co. V. Perfection Curing Co., 96 
So. 808, 153 La. 916. 

87. La.—^Amerada Petroleum Corpo¬ 
ration V. State Mineral Board, 14 
So.2d 61, 203 La. 473—^Hennington 
V. Petroleum Heat & Power Co. of 
Louisiana, 193 So. 583, 194 La. 188. 

88. Mich.—Michigan & Ohio Plaster 
Co. V, White, 5 N.W. 1086, 44 Mich. 
26. 

Pa.—^Appeal of Wolf, 7 A. 163, 4 Pa. 
Cas. 307. 

Amendment of pleadings generally 
see infra § 38. 

89. U.S.—^American Surety Co. v. 
Calcasieu Oil Co., D.C.La., 8 P. 
Supp. 939. 

Cal.—County of Tuba v. Adams & 
Co., 7 Cal. 35—Van Orden v. Gold¬ 
en West Credit & Adjustment Co., 
9 P.2d 572, 122 CahApp. 132. 

Okl.—Corpus Juris cited in Bank of 
Earlsboro v. J. E. Crosbie, Inc., 
77 P.2d 547, 650, 182 OkL 327, 

33 C.J. p 450 note 93. 

90. N.T.—Stem v. Newton, 39 N.T. 
S.2d 593, 180 Misc. 241. 

Alien property custodian 
In action to recover possession of 


securities held In an account with 
copartnership in the name of a 
French general partnership, which 
was allegedly an enemy national, the 
alien property custodian was enti¬ 
tled to intervene as defendant, where 
the alien property custodian alleged 
that he had issued an order vesting 
in the alien property custodian the 
securities sought by plaintiff.—Stern 
V. Newton, supra, 

91. Miss.—Williams v. General In¬ 
surers, 7 So.2d 876, 193 Misc. 276. 

State 

In interpleader suit, the supreme 
court was without authority to make 
an exception, in favor of the state, 
to the rule requiring one to have 
an interest in property involved in 
equity suit in order to authorize 
intervention, so as to allow the state 
Insurance commissioner to intervene 
in a suit in order to bring a non¬ 
resident party thereto within reach 
of injunction which was sought in 
the petition, for intervention.—^Wil¬ 
liams V, General Insurers, supra. 

92. Ala.—^Marcus v. People’s Sav. 
Bank, 161 So. 467, 227 Ala. 675. 

Claimants and stakeholder 
Persons claiming an interest in 
fund are improperly Joined as par¬ 
ties complainant with stakeholder 
in interpleader proceeding.—^Marcus 
V. People’s Sav. Bank, supra. 

93- Mo.—Scott-Force Hat Co. v. 

Hombs, 30 S.W. 183, 127 Mo. 392. 
94. N.EC.—Supreme Commandery tJ. 
O. G. C. V. Donaghey, 69 A. 263, 
74 N,H. 466. 


N.T.—^Edison Illuminating Co. v. 
Horace E, Prick Co., 131 N.T.S. 
125, 146 App.Biv. 605. 

95. Tenn.—^John Weis, Inc. v. Reed, 
118 S.W.2d 677, 22 Tenn.App. 90. 
Betnm of service should be defi¬ 
nite in respect of all essential facts. 
—National Refrigerator and Table 
Co. V. Tafflin, 6 Pa.Dist & Co. 711. 

96- Tenn.—John Weis, Inc., y. Reed, 
118 S.W.2d 677, 22 Tenn.App. 90. 

97- N.T.—^Johnson ▼, Briggs, Inc., 
12 N.T.S.2d 60. 

Pa.—^National Refrigerator and Ta¬ 
ble Co. V. Tafflin, 5 Pa.Dist- & Co. 
711. 

33 C.J. p 450 note 98. 
maimant 

Under some rules of procedure a 
petition for interpleader is not to be 
served on claimant, as he does not 
participate in the hearing on the 
petition, but a copy of the petition 
must be served on plaintiff.—Clyde 
V. First Nat. Bank of Chester, Pa. 
Com.Pl., 38 Del.Co. 282. 

Defective service of process in in¬ 
terpleader has been held ground for 
extension of time within which 
claimant may file a required bond.— 
National Refrigerator and Table Co. 
V. Tafflin, 6 Pa.Dist. & Co. 711. 

98. Iowa.—Gary v. Northwestern 
Masonic Aid Ass’n, 50 N.W. 27, re¬ 
heard 53 N.W. 1086, 87 Iowa 26. 

33 C.J* p 450 note 99. 

Jurisdiction generally see supra § 

21 . 

99. Ohio.—Connecticut Mut. Life 


72 



48 C.J.S. 


INTERPLEADER 


It has been held that in a bill of interpleader de¬ 
fendant is chargeable with notice of a cross peti¬ 
tion filed against him by another defendant before 
the answer day designated in the served summons 
issued on the petition of the stakeholder.! Where 
the court acquires jurisdiction of the parties under 
the original bill of interpleader by service of proc¬ 
ess on the local defendants, counterpart process may 
be issued on a cross bill and served on a codefend¬ 
ant in a different county.^ 

Notice of a motion for interpleader, under stat¬ 
utes providing therefor, must be given to the third 
party claimant as well as to plaintiff,^ in the man¬ 
ner prescribed by the statute.-* 

Under some statutes the citation served on an 
interpleaded defendant under a plea in the nature 
of interpleader must state the date of the filing of 
plaintiff’s petition, the names of all the parties to 
the suit, the nature of plaintifFs demand, and the 
nature of the demand of the interpleader against 
the interpleaded defendant.® 

On a concursus, it has been held to be unneces¬ 
sary for defendants to ask for a citation of plain¬ 
tiffs in their answer, since one bringing suit under 
such procedure is required to take notice of the na¬ 
ture of the defense set up against his demands with¬ 
out the necessity of citing him.® 

Appearance. The consent of an interpleaded de¬ 
fendant to the granting of an order of interpleader 
constitutes an appearance and submission to the 
jurisdiction of the court, which makes service of 
summons unnecessary.^ Where a nonresident of 
the state interpleads in accordance with an order 
therefor, it is held that he thereby makes a general 
appearance;® but there is also authority for the 
contrary view that the appearance of a party im¬ 


§ 25 

pleaded after order substituting him for defend¬ 
ant over his objection is not voluntary.® He may 
appear especially for the purpose of attacking the 
order and defeating the jurisdiction sought to be 
obtained over his person, and he does not thereby 
w^aive any rights;!® but it is also well settled that, 
if a party would retain the benefit of his objection 
to the jurisdiction over his person, he must keep 
out of the case for all purposes except to make that 
objection.!! When, therefore, any action is taken 
in the case, clearly beyond the purposes of the spe¬ 
cial objection, it will, like a general appearance, op¬ 
erate as a waiver of the special objection, even 
in cases where the party may not have intended 
it to have that effect.!^ One claimant who has 
brought an action of assumpsit has no standing to 
object that the other claimant to the fund had not 
been personally served with the rule to appear and 
answer,!® especially if the record shows that he 
was present in court and represented by counsel,!^ 
On failure of defendant to appear after being duly 
summoned in an interpleader proceeding, the alle¬ 
gations of the bill may be taken as true against 
him.!® 

At common law, where defendant in detinue 
pleaded that the chattel was held by him as bailee 
or depositary, that it was claimed by a third person 
in privity with plaintiff, and that he was willing 
to deliver it to the party who was legally entitled 
to it, a process of garnishment issued to compel 
such third person to appear and defend or else dis¬ 
claim his title.!® Under the common-law proce¬ 
dure an appearance on the interpleader issue does 
not effect an appearance in the original action, and 
an appearance in the original action does not con¬ 
stitute an appearance on the interpleader issue.!^ 


Ins. Co. V. Berman, 7 Ohio N.P.,N. 
S.. 145. 

33 C.J. p 450 note 1. 

!• Neb.—Provident Savingrs and 

Loan Ass*n v. Booth, 293 N.W. 293, 
138 Neb. 424. 

Z, Tenn.—John Weis, Inc. v. Heed, 
118 S.W.Sd 677, 22 Tenn.App. 90. 

a. N.T.—O’Connor v. Lock, 133 N. 
Y.S. 320, 148 App.Dlv. 765, 3 N.T. 
Civ.Proc.,N.S., 145—^Roberts v. Van 
Horne, 47 N.T.S. 448, 21 App.Div. 
369. 

4. N.T.—Devoy v. Nelles, 189 N.T. 
S. 492, 197 App.Div. 628—Johnson 
V. Briggs, Inc., 12 N.T.S.2d 60. 

6- Tex.—Coombs v. Jackson, Civ. 

App., 238 S.W. 992. 

Citatioxi held stUfideut 

Tex.—Coombs v. Jaoksoa, supra. 


0. La.—^Hanchey v. Kildair, App., 6 
So.2d 203. 

Xlaterial and labor claimants 

Where contractors sued owners 
for balance allegedly due under 
building contract and owners in 
their answer provoked a concursus, 
material and labor claimants were 
not required to cite the contractors 
since in a concursus proceeding all 
claimants are both plaintiffs and de¬ 
fendants, each asserting and oppos¬ 
ing the claims of all others without 
any special pleadings to that effect. 
—^Hanchey v, Kildair, supra, 

7. N.T,—Greenblatt v. Mendelsohn, 
92 N.T.S. 963, 46 Misc. 654. 

8. Ind.—Hall v. Craig, 25 N.B. 538, 
125 Ind. 523. 

33 C.J. p 450 note 10. 

9. Ala.—H, C. Schrader Co. v. A. Z. 
Bailey Grocery Co., 74 So. 749, 

i 15 Ala.App. 647. 

n 


10- D.C.—^Dexter v. Lichliter, 24 
A.pp.B.C. 222. 

33 C.J. p 450 note 12. 

11. D.C.—^Dexter v. Lichliter, supra. 

12. D.C.—^Dexter v. Lichliter, supra, 

13. Pa.—Paugh v. Delaware County 
Trust, Safe Deposit & Title Ins. 
Co., 62 Pa.Super. 523. 

14. Pa.—Paugh V. Delaware County 
Trust, Safe Deposit & Title Ins. 
Co., supra. 

15. Md.—^Hopkins v. Easton Nat. 
Bank of Maryland, 187 A. 874, 171 
Md. 130. 

16. Pa.—^Russell v. Pottsville First 
Presb. Church, 65 Pa. 14. 

Interpleader at common law see su¬ 
pra § 1. 

17. Pa.—Fraiik C. Snedaker & Co. 
V. Wayne Title & Trust Co., 20 
A.2d 819, 145 Pa.Super. 65. 
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§ 26. Deposit or Payment into Court 

a. In general 

b. Effect of pa>ment or deposit 
a. In General 

On an Interpleader the stakeholder may deposit the 
fund or property into court, and ordinarily he is required 
to make, or to offer to make, such a deposit. 

Ordinarily one seeking an interpleader may^^ 
and should^® pay or deposit the fund or property in¬ 
to court, or offer so to do;^^ but failure to com¬ 
ply with this duty may be waived by going to trial 
on the merits without objection.^! Under some 
statutes a deposit of the fund in court, or the giv¬ 
ing of a bond, is a condition precedent to the exer¬ 
cise of the jurisdiction to grant the relief of inter- 
pleader,22 and where the facts are such that the 
stakeholder cannot comply with the statutory re¬ 
quirements interpleader will be denied.23 In some 
jurisdictions, however, it has been held that the de¬ 
posit in court is not a condition precedent to an or¬ 
der for interpleader,24 but, if the fund is not 
brought into court on filing the bill, the court may 
order plaintiff to bring it in on the application of 
either of defendants,^^ and may refuse to allow 
plaintiff to proceed until this is done.^s it has 
been said that complainant does not have to tender 


the fund into court, since the court may compel 
the deposit as a condition precedent to granting the 
relief sought.27 

Amount deposited. To entitle a party to release 
from liability on delivery of funds or property in 
controversy, ordinarily he should pay or deposit it 
all into court,28 and it has been held that an in¬ 
crease of the amount deposited to the required fig¬ 
ure is ineffectual where such additional deposit is 
not made until after service of notice of interplead- 
er.29 Where claimant presents no affidavit on the 
question of the amount to be paid into court, and his 
counsel appears and consents to the payment into 
court, he cannot complain of the amount fixed.20 

Where only a portion of the fund is in dispute, 
the residue should be paid to the rightful owner at 
once and not retained in court until the termina¬ 
tion of the litigation.3i Where part of the total 
sum has properly been paid over to those entitled 
thereto, only the balance need be deposited in 
court.22 Where the stakeholder is required to make 
periodic payments, deposit of the whole fund may 
be improper, and under such circumstances the re¬ 
quirement may be met by paying part into court 
and offering to make further payments as re- 

quired.23 


18. PsL—Levitt V. Miller. Com.PL, 
28 DeLCo. 517. 

18. Ill,—City Nat. Bank & Trust 
Co. of Chicago v. Dunham, 28 N.E. 
2d 812. 306 IlLApp. 354. 

Mich.—Fidelity & Deposit Co. of 
Maryland v. Cody. 270 N.W. 739, 
278 Mich. 435, 108 A.L.R. 1243. 
Mo.—Corpus Juris cited iu. Brown v. 
Curtin, 52 S.W.2d 387, 393, 330 
Mo. 1156—Cobb v. George F. 
Mosher Real Estate Co., App., 257 
S.W. 151. 

33 C.J. p 450 note 20. 

320. Mo.—Brown v. Curtin, <52 S.W. 

2d 387, 330 Mo. 1156. 

2L Mo.—Brown v. Curtin, supra. 

22. U.S.—Edner v. Massachusetts 

Mut. Life Ins. Co., aC.A.Pa., 138 
F.2d 327—Connecticut General 

Life Ins. Co. of Hartford, Conn. v. 
Yaw, D.C.N,Y., 53 F.2d 684—Penn 
Mut. Life Ins. Co. v. Henderson, 
D.aFla., 244 F. 877. 

23. U.S.—^Bolce v. Boice, D.CN.J., 
48 F.Supp. 183, affirmed, C.C.A., 135 
F.2d 919. 

^ack of physical possession. 

Where trustee retained legal title 
to stock certificates comprising trust 
a.ssets, although he fraudulently per¬ 
mitted physical possession thereof 
to pass to settlor, he could not ten¬ 
der full estate covered by the trust 
into registry of federal court, and 
hence could not maintain interplead¬ 


er under federal statute against set-' 
tlor, settlor’s wife, and another to 
determine right to dividends from 
stock comprising part of the trust 
assets.—Boice v. Boice, supra. 

24. Conn,—^Phoenis Ins. Co. v. 

Carey, 68 A, 993, 80 Conn. 426. 

33 C.J* p 4ol note 23. 

Control of court or petitioner 

It has been held not to be materi¬ 
al where the money is, as long as it 
is in the control of either the court 
or petitioner.—Smith v. Nicholson, 
289 S.W, 349, 221 Mo.App, 428, cer¬ 
tiorari quashed State ex rel. Bradley 
V. Trimble, 289 S.W. 922, 316 Mo. 97. 

25. Conn,—^Phoenix Ins. Co. v. 
Carey, 68 A. 993, 80 Conn. 425. 

33 C.J. p 451 note 2^. 

20. Miss.—^Blue v. Watson, 59 Miss. 
619. 

27. Ala,—^Baldwin v. Constantine, 
108 So. 345, 214 Ala. 446. 

28. N.T.—Mason v. Rice, 82 N.T.S. 
541, 85 App.Div. 316. 

Pa.—^Zajenckovsky v. National Slo¬ 
vak Soc. of U. S. of A,, Com.Pl., 
84 Lu 2 .Leg.Reg. 215. 

Commission 

Real estate brokers, depositing in 
registry of court, money deposited 
on purchase price were not entitled 
to* deduct their commission.—Free¬ 
man & Freeman v. Seeling, 123 So. 
132, IX La.App. 69. 
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28. U.S.—Connecticut General Life 
Ins. Co. of Hartford, Conn., v. 
Yaw, D.aN.Y., 53 F.2d 684. 

30. N.Y.—Lane v. Equitable Life 
Assur. Soc., 92 N.Y.S. 877, 102 App. 
Div. 470. 

31. Md.—Zihlman v. Zihlman, 23 A. 
1093, 75 Md. 372. 

N.Y.—Feldman v. Grand Lodge A. O. 
U. W., 19 N.Y.S. 73, 22 N.Y.Clv. 
Proc. 165—Koenig v. New York 
Life Ins. Co., 14 N.Y.Civ.Proc. 269. 

32. Mich.—^tna Life Ins. Co. v. 
Mallory, 289 N.W. 302, 291 Mich. 
701. 

33. Md.—^Miller v. Massachusetts 
Mut. Life Ins. Co., 36 A.2d 517, 183 
Md. 19. 

Proceeds of insurance policy 
Where there was a dispute be¬ 
tween beneficiaries as to which ef 
two options for payment of proceeds 
of life policy successively elected by 
insured was valid, but in any event 
insurer was obligated to retain pro¬ 
ceeds and make partial monthly pay¬ 
ments, payment into court of total of 
payments due under option provid¬ 
ing for larger monthly payments and 
proffer of further payments from 
month to month entitled insurer to 
maintain hill for inteipleader with¬ 
out paying into court net proceeds 
of policy.—Miller v. Massachusetts 
Mut Life Ins, Co., supra. 



48 C. J. S. 


INTERPLEADER 


26 


Concursiis. Ordinarily a concursus is available 
only where there is money or property in the pos¬ 
session or control of the court,and where the 
stakeholder declares in his pleading that he depos¬ 
its the fund in court, but fails to do so, he does not 
bring about a concursus.^^ It has been held, how¬ 
ever, in a suit involving liability on a note, that, 
where there are several alleged notes outstanding 
and the question is which one is genuine, there may 
be a concursus proceeding to determine who is the 
owner of the genuine note without a deposit of the 
amount of the note in court, where all claimants 
and all notes are before the court,36 and that, from 
a legal viewpoint, there is no difference in such a 
case between having the amount due in the regis¬ 
try of the court and having all of the notes before 
the court.37 In a concursus proceeding by the own¬ 
er of a building against a contractor, his surety and 
lienors, plaintiff is not required to deposit the bal¬ 
ance due under the contract where completion of 
the building will require more than the amount of 
such balance.38 The owner may not be compelled, 
in a concursus proceeding, to pay into court the 
amount which its treasurer required the contractor 
to pay to him on a personal debt, the owner not 
being responsible for its treasurer’s act in collect¬ 
ing his own debt from the contractor.39 

b. Effect of Payment or Deposit 

Payment or deposit of the fund or property Into court 
ordinarily constitutes an admission by the stakeholder 
that he is liable to someone, and on determination that 
he has no Interest in the fund and has incurred no In¬ 
dependent liability he may be discharged. 


By paying or depositing money or property into 
court on an interpleader, the stakeholder admits his 
liability to some of the named claimants,and 
waives any defenses which he may have to the 
claims of the adverse claimants."*^ The payment 
into court is not an admission of the claim of a 
particular claimant, however, but only that the 
stakeholder is indebted in the amount deposited 
to someone.^ 2 The payment into court does not 
waive the right of any claimant to the fund,^3 or in 
any way alter the rights of the respective claim¬ 
ants,^ ^ the claims against the original defendant 
being converted into claims against the fund on 
deposit.*^5 ^ decree of interpleader and the pay¬ 

ment of the money into court do not constitute an 
execution of contract between complainant and 
some of the claimants barring the right of other 
claimants of the fund to be heard.^® A deposit does 
not operate to divest the title of one not an original 
party to the proceeding who subsequently inter¬ 
venes and claims the fund.**^ 

In custodia legis, A proper deposit with the clerk 
in an action of interpleader passes into the custody 
of the law, and the court in which the suit is 
pending alone has authority over it, which can be 
exercised only by proceedings in such pending 
cause.‘^3 The court’s jurisdiction over it cannot be 
invaded by scire facias proceedings in any other 
court.'*3 The fund being in the possession of the 
court, although it was accumulated by the parties 
by dishonorable means, the court will require an 
honorable settlement between claimants.56 The 


34. La.—Seal v. Gano, 107 So. 473, 
leo La. 636. 

35. La.—^Freyhan v. Berry, 21 So. 
911, 49 La.Aiin. 305. 

38. La.—Cassard v. Woolworth, 115 
So. 7o5, 16*0 La. 571. 

37- La.—Cassard v. Woolworth, su¬ 
pra. 

38. La.—^Natchitoches Sweet Potato 
Co. V. Perfection Curing: Co., 96 
So. 308. 153 La. 916. 

38. La.—^Minden Presbyterian 

Church ▼. Lambert, 120 So. 61, 167 
La. 712. 

40^ Nev.—^Rutherford v. Union 
Land & Cattle Co., 213 P. 1045, 47 
Nev. 25. 

4L U.S.—Carter v. Thornton, C.C.A, 
Ark., 93 F.2d 529—^Lawrence v. 
Travelers* Ins, Co., I>.C.Pa., $ P. 
Supp. 428. 

Neb.—Brown v. Bhlers, 267 N.W. 

156, 130 Neb. 91*8. 

33 O.J. p 451 note 39. 

N.J.—Supreme Conclave, I. O. 
H. V. Dailey, 47 A. 277, 61 N.J.E(x. 
146. 

33 C.J. p 451 note 40. 


43. Pa.—Stockbergrer v, Maa&, 183 
A, 439, 121 Pa.Super. 216, followed 
in Corson v. Raphael, 194 A. 528, 
12'8 Pa.Super. 435. 

44. Ind.—^Asher v. Craig:, 190 N.E. 
446, 99 Ind.App. 538. 

Proceeds of benefit certificates 

(1) Rights of rival claimants to 
proceeds of benefit certificates are 
determined by their situation at 
time of insured’s death, and their 
rights are not altered by society’s 
payment of fund into couil.—Asher 
V. Craig, supra. 

(2) Although fraternal beneficial 
association filed interpleader, admit¬ 
ted its liability on beneficial certifi¬ 
cates and paid amount due thereon 
into court, rights of claimants were 
unchanged and disposal of funds 
was required to be made according 
to rules of association and law of 
the state.—Stasevicius v. Slauzis, 19 
A.2d 569, 144 Pa.Super. 421. 

45. U.S.—Dugas v. American Sure¬ 
ty Co. of New York, La., 57 S.Ct 
615, 300 U.S. 414, 81 L.Ed. 720, re¬ 

75 


hearing denied 67 S.Ct 787, 301 U. 
S. 712, 81 L.Ed. 1365. 

Pa.—Stasevicius v. Slauzis, 19 A.2d 
569, 144 Pa.Super. 421. 

48. U.S.—^Unlon Pac. R. Co. v- Bel- 
ek, D.C.Neb., 211 P. 699. 

33 C.J. p 451 note 27. 

47. Nev.—^Rutherford v. Union 
Land & Cattle Co., 213 P. 1045, 47 
Nev. 21. 

48. Conn,—Shelton v, Wolthausen, 
69 A. 1030, 80 Conn. 599, 125 Am. 
S.R. 131. 

Payment without legal justificatiou 
Where the fund has been paid into 
court, although without legal justifi¬ 
cation, it will be considered to be in 
court for the purposes of the bill, 
which may thereupon be sustained. 
—Sioux Falls Sav. Bank v. Lien, 85 
N.W. 924, 14 S.D. 410. 

48- Conn.—Shelton v. Wolthausen, 
69 A. 1030, 80 Conn. 599, 125 Am.S. 
R. 131. 

50. D.C.—Gilmore v. Devlin, 11 D.C. 
306, appeal dismissed 2 S.Ct. 424» 
108 U.S. 165, 27 L.Ed. 683- 
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stakeholder may be made the bailee of the fund 
pending the litigation.^! Where defendant’s ef¬ 
fort, under the statute, to require interpleader is 
abortive, the fund paid into court is not in custodia 
legis and plaintiff acquires no lien thereon.^^ 
Discharge of stakeholder. On payment or de¬ 
posit of the fund or property into court, the stake¬ 
holder may be discharged from liability,53 and he 
may cease to be a party to the action.54 Such a 
deposit must be made, however, before the stake¬ 
holder is entitled to a discharge,^5 and he is enti¬ 
tled to release only to the extent of the sum actu¬ 
ally paid into court.58 The party interpleading 
claimants is not entitled to a discharge on paj^ment 
into court of the amount he admits to be due where 
one of claimants seeks a recovery of a greater sum 
from him.57 Where the clerk of court is under no 
duty to receive the money or property, the stake¬ 
holder cannot relieve himself from responsibility 
by voluntarily placing it in the hands of the clerk.®^ 


Concursus, By paying or depositing funds or 
property into court, in concursus proceedings, the 
depositor disclaims his ownership of the fund or 
property,^^ parts with all jurisdiction or control 
over and by the very act of deposit admits 
ownership to be in others.®! Under such circum¬ 
stances he may not later withdraw the deposit, 
or subsequently obtain credit for the amount paid 
on judgments obtained prior to the concursus pro¬ 
ceedings and satisfied without reservation subse¬ 
quent to the commencement of the concursus pro- 
ceedings.®^ The amount deposited by an owner 
seeking to file a concursus proceeding of claims rel¬ 
ative to construction costs of his building consti¬ 
tutes an unliquidated sum subject to attack by the 
contractor and any claimant®^ 

§ 27. Injunction 

Injunctive process may Issue In Interpleader suits 
to restrain prosecution of other proceedings pending de« 
termination of the Interpleader. 


51. N.T.—^Van Wagoner r. Buckley, 
133 N.Y.S. 599, 148 App.Div. '808. 

52. Ala.—A. Z. Bailey Grocery Co. 
V. Commercial Sav. Bank & Trust 
Co., 83 So. 11, 17 Ala-App. 173. 

53. Cal.—^Heilman Commercial 

Trust & Savings Bank v. Alden, 
275 P. 794, 206 Cal. 592—Williams 

V. Gilmore, 125 P.2d 539, 51 Cal. 
App.2d 6S4. 

Fla.—Florida East Coast By. Co. v. 
Eno, 128 So. 622, 99 Fla, 887, 70 
A.Li.R. 506—Brown v. Marsh, 123 
So. 762, 98 Fla. 253. 

Kan.—Guy v. Modem Woodmen of 
America, 280 P. 756, 128 Kan. 745. 
Mo.—Corpus Juris cited in. State ex 
rel. Bennett v. Becker, 76 S.W,2d 
363, 367, 335 Mo. 1177. 

N.Y.—Empire Engineering Corp. v. 

Mack, 111 N.B. 475. 217 N.Y. 85. 
Okl.—Wilson v. Berryhill, 73 P.2d 
449, 181 Okl. 213. 

Tex.—^Davis v. Supreme Lodge K. P. 
Ins. Department, Civ.App., 31 S. 

W. 2d 359, error refused. 

Order or decree discharging stake¬ 
holder see infra S 46. 

Slfective payment 
Although payment of the fund was 
made into the court's registry and 
not directly to claimants, it was an 
effective payment under the statute. 
—Dugas V. American Surety Co. of 
Nfew York, La., 57 S.Ct 515, 300 U. 
S. 414. «1 L.Bd. 720, rehearing de¬ 
nied 57 S.Ct 787, 301 US. 712, 81 
L.Ed. 1365. 

Protection from dual Uahillty 

Where crew war risk insurer de¬ 
posited proceeds of policy in registry 
of court and cited respective claim¬ 
ants to assert their rights against 
fund, thereby protecting itself 
against dual payment. Insurer was 
not obligated to take advantage of 


policy provision for insurer's protec¬ 
tion by having an administrator of 
insured seaman's estate appointed 
before paying proceeds of policy.— 
Continental Ins. Co. v. Madonia, 18 
So.2d 310, 205 La. 828. 

Bents and royalties 
Where lessees' complaint in inter¬ 
pleader alleged conflicting claims be¬ 
tween lessors and partnership claim¬ 
ing that lessors held in trust for 
partnership, lessors and partnership 
were required to answer and, if each 
agreed that his claim concerned 
right to rents and royalties, lessees 
should be discharged from liability 
on payment of their obligations un¬ 
der the lease.—Hancock Oil Co. of 
California v. Independent Distribut¬ 
ing Co., 150 P.2d 463, 24 Cal.2d 497. 

54, Cal.—^Heilman Commercial 

Trust & Savings Bank v. Alden, 
275 P. 794, 206 Cal. 592—Van Or- 
den V. Golden West Credit & Ad¬ 
justment Co., 9 P.2d 572, 122 Cal. 
App. 132. 

Mo.—State ex rel. Bennett v. Becker, 
76 S.W,2d 363, 335 Mo. 1177. 

Okl.—^Wilson v. Berryhill, 73 F.2d 
449, 181 Okl. 213. 

On disclaimer of any interest in 
fund and its payment into court, the 
original defendant, or stakeholder, in 
reality drops out of the case.— 
Waples V. Police Beneficiary Ass’n, 
41 A.2d 342, 156 Pa.Super. 592. 

55. N.Y.—^McMahon v. Seamen’s 

Sav. Bank, 1 N.Y.L.Rec. 214. 

Payment to referee insufficient 
Discharging plaintiff in interplead¬ 
er, where no order directing plain¬ 
tiff to pay money into court had been 
made otherwise than by directing 
bank, which was not a party, to pay 
sum deposited to referee, was im¬ 
proper.—^Van Orden v. Golden West 
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Credit & Adjustment <3o., 9 P.2d 572, 
122 Cal.App. 132. 

Deposit of check 

Judgment was properly rendered 
against plaintiffs In an action of in¬ 
terpleader for amount of surplus 
held by them as trustees under mort¬ 
gage, through their agent and attor¬ 
ney, where attorney, instead of de¬ 
positing fund in court to await deci¬ 
sion merely deposited his personal 
check, which thereafter became 
worthless because of attorney's 
death before check was cashed.—^Mc¬ 
Creary V. Falconer, 44 P,2d 803, 3 
Cal.2d 335. 

50. Wash.—^Bellingham Bay Boom 
Co. V. Brisbols, 44 P. 140, 14 Wash. 
144, reheard 46 P. 23*8, 14 Wash. 
173. 

57. Miss.—^Williams r. Penn Mut. 
Life Ins. Co., 133 So. 649, 160 Miss. 
408. 

58. Mont.—Doggett v, Johnson, 26'5 
P. 673, -82 Mont. 21. 

Bailee 

A clerk who receives such money 
without statutory authority, and 

without a court order, is a mere 
bailee.—Doggett v, Johnson, 265 P. 
673, 82 Mont. 21. 

69. La—^American Surety Co. of 

New York v, Ryan, 170 So. 34, 186 
La. 678. 

6(X La.—^American Surety Co. of 

New York v. Ryan, supra, 

01, La—^American Surety Co. of 

New York v. Ryan, supra 
62, La—^American Surety Co. of 

New York v. Ryan, supra 
08. La—^American Surety Co. of 

New York v. Ryan, supra 
04. La—French Market Homestead 
Ass'n V. Usner, 129 So, 902, 170 
La 783. 
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A court properly granting an interpleader may 
enjoin claimants before it from prosecuting pro¬ 
ceedings or actions in other courts pertaining to the 
claims interpleaded,^5 whether such other proceed¬ 
ings may be an action at law,a summary pro¬ 
ceeding by executory process,®*^ a proceeding in eq¬ 
uity,^ or an action in admiralty and, as dis¬ 
cussed in Courts § 543 b, the authorization of in¬ 
junctive relief afforded by the federal Interpleader 
Act modifies the prohibition against federal courts 
enjoining state court proceedings. State statutes 
providing that writs of injtmction granted to stay 
proceedings in suit or execution on judgment shall 
be returnable to, and tried in, the court where such 
suit is pending or such judgment was rendered, do 
not preclude a court in which interpleader suit is 
pending from enjoining collection of judgments ren¬ 
dered in favor of claimants in other courts.*^^ The 
court, however, is not bound to give relief by in¬ 


junction,and the question whether a restraining 
order shall issue against the maintenance of an ac¬ 
tion in another state by one of claimants rests 
largely in the discretion of the trial court.72 In¬ 
junctive relief will be denied where tmnecessary or 
improper,73 and where the pleadings fail to show 
a proper case for interpleader, injunction will be 
denied.^^ 

It has been held that an injunction will issue only 
on bringing the fund into court, and that a tem¬ 
porary injunction commanding plaintiff to retain 
possession of the fund pending the action may be 
modified on proper application so as to require 
payment into court.'^S The injunction will not be 
dissolved on the application of one of claimants 
where there is nothing to prevent claimants from 
establishing their claims in the interpleader pro¬ 
ceeding.'^'^ A judgment dissolving a temporary in- 


65. XJ.S.—state of Texas v. State of 
Florida, Pla. & Tex., 59 S.Ot. *563, 
306 U.S. 398, 83 L.Ed. 817, 121 A.L. 
R. 1179—Eagle Star & British 
Dominions v. Tadlock, D.C.Cal., 14 
F.Supp. 933. 

Ark.—Corpus Juris quoted la 
Squires v. New Amsterdam Casu¬ 
alty Co., 60 S.W.2d 185, 186, 1*87 
Ark. 467. 

Pla.—MMer v. Gulf Life Ins. Co., 3 
So.2d 519, 148 PJa. 1—Brown v. 
Marsh, 123 So. 762. 98 Fla. 253. 
Iow8u—Elqui table Life Ins. Co. of 
Iowa V. Johnston, 269 N.W. 767, 
222 Iowa 687, 108 A.L.R. ,257. 

Md.—^Horner v. Lehman, 100 A. 285, 
130 Md, 276, 

N.J.—Camden County Park Commis¬ 
sion V. Bigler, 192 A. 43'8, 122 N. 
J.Eq. 74—Bew v. Hannum, 147 A. 
408. 

Tex.—Gillespie v. Citizens Nat. Bank 
of Weatherford, Civ.App., 97 S.W. 
2d 310—Van Slyck v, Dallas Bank 
& Trust Co., Civ.App., 45 S.W.2d 
641. 

33 C.J. p 462 note 47. 

Entire litigatiou in one action 

Complainant In an Interpleader 
suit may enjoin proceedings in an¬ 
other court against him for the same 
debt, fund, or duty, so that the en¬ 
tire litigation may he drawn into one 
principal action.—Rochelle v. Pacific 
Express Co,, 120 S.W. 543, 66 Tex. 
Civ.App. 142—33 C.J. p 447 note 52. 
Execution of judgment 
The court may temporarily enjoin 
the execution of a judgment ren¬ 
dered in another court against the 
stakeholder in order that the fund 
may be preserved for proper distrib¬ 
ution among those entitled thereto.— 
Melton V. American Surety Co., Tex. 
Civ.App., 240 S.W. 674. 

Eotice of proposed restralniiig order 
In ancillary equitable interpleader 


suit commenced by defendant by bill 
of complaint, service on plaintiff’s 
attorney, in replevin action, of four 
days’ notice of proposed submission 
of order restraining replevin action 
pendente lit,e, was sufficient, al¬ 
though no subp<Bna was served.— 
Marine Midland Trust Co. of New 
York V. Eybro Corporation, C.C.A.N. 
Y., 58 P.2d 165. 

One claimant may enjoin the ad¬ 
verse claimant from prosecuting an 
action against him.—Horner v. Leh¬ 
man, 100 A. 285, 130 Md. 275—33 CJ. 
p 452 note 51. 

Freserration of rights 

The rights of the respective par¬ 
ties are as effectually preserved in 
the interpleader suit as if the litiga¬ 
tion restrained had been permitted 
to continue.—Royal Ins. Co. v. Si¬ 
mon, 174 A. 444, 20 DeLCh. 297. 

ea Ark.—Corpus Juris quoted in 
Squires v. New Amsterdam Casu¬ 
alty Co., 60 S.W.2d 185, 186, 187 
Ark, 467. 

Pla.—Curtis v, Albritton, 132 So. 677, 
101 Fla. 853. 

33 C.J. p 452 note 47. 

67. La.—Cassard v. Woolworth, 115 
So. 766, 165 La. 571. 

Promissory note | 

Court properly enjoined executory 
process on note pending the deter¬ 
mination in concursus proceeding of 
which of the six parties owned the 
genuine note.—Cassard v. Wool- 
worth, supra. 

60. U.S.—Corpus Juris cited in 
Eagle, Star & British Dominions v. 
Tadlock, D.C.Cal., 14 F.Supp. 933, 
936. 

32 C.J. p 111 note 88. 

69- U.S.—Eagle, Star & British 
Dorninions v. Tadlock, supra. 

70- Tex.—Gillespie v. Citizens Nat. 

n 


Bank of Weatherford, Civ.App., 97 
S.W.2d 310. ■ 

71. U.S.—State of Texas v. State of 
Florida, Fla & Tex,, 59 S.Ct. 563, 
306 U.S. 39*8, 83 L.Ed. 817, 121 A.L. 
R. 1179. 

72. Minn.—Wilser v. Wilser, 156 N* 
W. 271, 132 Minn. 167. 

73. La—American Surety Oo. of 
New York v. Brim, 147 So, IS, 176 
La 867. 

Disposition of all Issues 
Where decree and summary Judg¬ 
ment in interpleader action would 
dispose of all issues between the 
parties, complainant’s motion for In¬ 
junction to restrain defendants from 
commencing, continuing or prosecut¬ 
ing any action against complainant 
pending disposition of interpleader 
action would be denied.—^Helis v. 
Vallee, D.C^La, 34 F.Supp. 467, af¬ 
firmed Gordon v. Vallee, 119 P.2d 
118, certiorari denied 62 S.Ct 85, 
314 U.S. 644, 86 L.Ed. 517. 

74. N.Y.—^New England Mutual 
Life ina Co. v. Odell, 2 N.T.S. 873, 
50 Hun 279. 

33 C.J. P 452 note SO¬ 
TS. Ark.—Corpus OToxis quoted in. 
Squires v. New Amsterdam Casu¬ 
alty Co., 60 S.W.2d 185. 186, 187 
Ark. 467, 

33 C.J. p 452 note 4*8. 

76. Conn.—^Pheenix Ina Co. v. 
Carey, 68 A. 993, 80 Conn. 42$. 

77. U.S.—^American Bonding Co. of 
Baltimore v. Albert & Davidson 
Pipe Corporation, D.C.N.J., 52 F. 
Supp. 486. 

General denial 

A preliminary injunction will not 
be dissolved on the filing of an 
davit by one claimant denying every¬ 
thing in the moving papers except 
that there is another claimant, since 
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junction has been held not to operate on the merits 
of the case.’^* 

An injunction bond issued in an interpleader suit 
should not be canceled, so as to defeat an action 
thereon, where the court determines that there is 
no ground for kiterpleaderJ® 

§ 28. Pleading; Bill, Complaint, or Petition 

a. In general 

b. Bill, complaint, or petition 
a. In Greneral 

in the absence of appropriate pleadings. Interpleader 
cannot be sustained. 

In the absence of appropriate pleadings, inter¬ 
pleader ordinarily cannot be sustained,although 
it has been said that so long as substantial rights 
of the parties are not invaded, and the issues are 
so framed that they can be made the basis of an 
equitable decree, the turn which the pleadings take 
is not very material.^i The general rules as to the 
construction of pleadings apply in interpleader cas- 

es.S2 

A strict bill of interpleader involves two suits, as 
discussed supra § 20, and there may be two sets of 
pleadings: (1) Those having reference only to the 
right of plaintiff to compel defendants to inter- 
plead.82 (2) The several complaints of defend¬ 
ants, in which their respective rights to the subject 
in controversy are set up.^^ 

A hill in the nature of an interpleader is one in 
which complainant asks some relief over and above 


a mere injunction against suits by contesting par¬ 
ties, and states facts which entitle him to such re¬ 
lief independent of the fact of adverse claims by 
several defendants,and on such a bill it is not 
essential to jurisdiction that plaintiff state a cause 
of action,^® but it is enough that the pleadings state 
facts sufficient to challenge judicial inquiry.S*? Such 
a bill merely permits the trial of independent eq¬ 
uitable issues in addition to the interpleader, it 
does not dispense with the interplea.^s A petition 
in the nature of a bill of interpleader does not nec¬ 
essarily involve two separate pleadings,^® although 
the better practice might be to require them.2® 

b. Bill, Complaint, or Petition 

(1> In general 

(2) Complainant’s status and interest 

(3) Claimants and nature of their claims 

(4) Offer to bring fund or property into 

court 

(5) Prayer 

(6) Verification 

(1) In General 

To be sufficient a bill, complaint, or petition of In* 
terpleader, or In the nature of Interpleader, must show 
the existence of the requisites entitling the pleader to 
such remedy. 

To authorize an interpleader according to the 
equity practice, thtxe must be a bill for that pur- 
pose.2t To be sufficient a bill, complaint, or peti¬ 
tion of interpleader, or in the nature of interplead¬ 
er, must show the existence of all the requisites en¬ 
titling the pleader to such remedy.92 The bill or 


that is the ground for the injunction. 
—Ireland v. Kelly, 47 A. 51, 60 N.J. 
Eq. 308. 

TSb Mo.—^Brown v. Curtin, 52 S.W. 
2d 387, 330 Mo. 1156. 

79- Mo.—^Meredith v, Meredith, 143 
S.W.2d 611, 235 Mo.App. 1010. 

90. Ala.—Greene v. Greene, 125 So. 
640, 220 Ala. 395. 

Ga.—Jones v. Lula Bank, 70 S.E. 640, 
135 Ga. 680. 

Tenn.—Corpus Juris quoted lu John 
Weis, Inc., v. Reed, 11*8 S.W.2d 677, 
680-681, 22 Tenn-App. 90. 
Appropriate pleading’s enumerated 
Pleadings in Interpleading pro¬ 
ceeding consist of naiT or statement, 
plea and replication, and are not 
within provisions of statute.—^Fred¬ 
ericks V. Carson, 9T Pa.Super. 258. 
Xuterpleader on motion of court 
Pa.—County Trust Co. v. Zambsmo, 
Com.Pl., 24 Westmoreland Co.L.J. 
195. 

Petitiou treated as complaint in in¬ 
terpleader 

Mont.—Union Bank 4b Truat Co, of 


Helena v. State Bank of Town¬ 
send, 62 P.2d 677, 103 Mont. 260. 
insertion in summons and com¬ 
plaint of name of additional party as 
defendant at request of plaintiff did 
not constitute an interpleader.—^Boe- 
ker V. Keck, 272 K.W. 183, 67 N.D. 
344. 

9L Fla.—Bourne v. State Bank of 
Orlando & Trust Co., 142 So. 810, 
106 Fla. 46. 

82. Tenn.—Corpus Juris quoted in 
John Weis, Inc., v. Reed, irs S.W. 
2d 677, 6*81, 22 TenmApp. 90. 

33 C.J. p 452 note 62. 

83. Cal.—San Francisco Sav. Union 
V. Long, 53 P. 708, 123 Cal. 107. 

Tenn,—Corpus Juris quoted in John 
Weis, Inc.,’ v. Reed, 118 S.W.2d 677, 
680, 22 Tenn.App. 90. 

84. Cal.—San Francisco Sav. Union 
V. Long, 55 P, 708, 123 Cal. 107. 

Tenn.—Ck>rpU8 Juris quoted in John 
Weis, Inc. v. Reed, 118 S.W.2d 677, 
680-681, 22 Tenn.App. 90. 

8B. N.J.—^Mandon v. Rugg, 29 A.2d 
315, 132 N.J.Bq. 533. 

Distinction between strict Inter¬ 
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pleader and bill in nature of inter¬ 
pleader see supra S 2. 

80. OkL—Bank of Earlsboro v. J. B. 
Crosbie, Inc., 77 P.2d 647, 182 Okl. 
327. 

87. Okl.—^Bank of Earlsboro v, J. B. 
Crosbie, Inc., supra. 

Bill held sufficient as one in na¬ 
ture of interpleader.—^Bank of Earls¬ 
boro V. J, E. Crosbie, Inc., supra. 

88. Mo.—Brown v, Curtin, 52 S.W. 
2d 387, 336 Mo. 1156. 

89. Ga.—Estill v. Bstill, 94 S.E. 304, 
147 Ga, 35*8. 

Tenn.—Corpus Juris quoted In John 
Weis, Inc. v. Reed, 118 S.W.2d 677, 
680, 22 TenmApp. 90. 

9a Ga.—Bstill V. Etill, 94 S.E. 304, 
147 Ga. 358. 

Tenn.—Corpus Juris quoted in John 
Weis, Inc. V. Reed, 118 S.W.2d 677, 
680—681, 22 Tenn.App. 90. 

9L Mo.—Wabash R. Co. v. Flanni- 
gan, 75 S.W. 691, 95 Mo.App, 477 
[writ of error dismissed 24 S.Ct. 
224, 192 U.S. 29, 48 L.Ed. 228]. 
98, U.S.—Klaber v. Maryland Casu- 
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similar pleading should sufficiently aver that plain¬ 
tiff has no adequate remedy at law93 Where the 
controversy is otherwise well pleaded as one in in¬ 
terpleader, the stakeholder's bill need not in its al¬ 
legations forecast the result of the trial of claim¬ 
ant seeking an equitable lien on the fund or prop- 
erty.^^ 

(2) Complainant's Status and Interest 

As a general rule the bill or similar pleading should 
show plaintiff’s or complainant’s possession of the fund 
or property, that he is an Indifferent stakeholder, and 


that he cannot determine, without hazard to himself, to 
which of the several claimants the fund or property be¬ 
longs. 

Generally speaking, the bill or similar pleading 
should show plaintiff’s or complainant's possession 
of the fund or property,95 in such relation thereto 
as to entitle him to the relief,96 that he is an in¬ 
different stakeholder,^^ that he is reasonably uncer¬ 
tain which claim is rightful,and that he cannot 
determine, without hazard to himself, to which of 
several claimants the fund or property belongs.®^ 


alty Co.. C.C.A.Neb., 69 F.2a 934, 
106 A,L.R. 617. 

Fla.—^New York Life Ins. Co. v. Ban¬ 
croft. 164 So. 515, 122 Fla. 10. 
Mich.—Fidelity & Deposit Co. of 
Maryland v. Cody, 270 N.W. 739. 
278 Mich. 435, 10‘S A.L.R. 1243— 
Ford Motor Co. v. Blair, 244 N.W. 
167, 259 Mich. 167. 

Or.—Mutual Life Ins. Co. of New 
York V. Collier, 88 P.2d 285. 161 
Or. 817—^North Pacific Lumber Co. 
V. Lang & Co., 42 P. 799, 28 Or. 
246. 

33 C.J. p 452 note 65. 

Broadly speaidng it is suffieient if 
the bill pleads facts showing that 
there are hostile claimants aaaerting 
rights in the same propeiijy it fund 
in which the pleader has no Interest | 
other than the discharge of his duty. 
—^Trust Co. of New Jersey v. Biddle, 
164 A. 583, 112 N.J.Eq. 847. 

Averments held sufflcient 

(1) Generally. 

Ala.—.A.nniston Lumber & Mfg. Co. 
V. Kirkland, 124 So. 207, 220 Ala. 
148. 

Cal.—Hancock Oil Co. of California 
V. Independent Distributing Co., 
150 P.2d 463, 24 Cal.2d 497. 

Colo.—Mosquito Gold Mines v. Lon- 
don-Butte Gold Mines Co., 45 P.2d 
175, 96 Colo. 536—Mason v. Le 
Clair Mines Co., 296 P. 543, 83 
Colo. 3*81. 

na.—Morgan v. Wells, 179 So. 422, 
131 Fla. 150. 

Mo.—Smith V. Nicholson, 289 S.W. 
349, 221 Mo.App. 428, certiorari 

quashed State ex rel. Bradley v. 
Trimble, 289 S.W. 922, 316 Mo. 97. 
Mont.—State ex rel. State Bank of 
Townsend v. District Court of 
First Judicial Dlst. in and for 
Lewis and Clark County, 25 P.2d 
396, 94 Mont. 551. 

N.J.—Camden County Park Commis¬ 
sion V. Bigler, 192 A. 438, 122 N. 
J.Eq. 7‘4. 

Wls.—^Foljahn v. Wiener, 289 N.W. 

609, 233 Wis. 359. 

^3 C.J. p 452 note 65 [a]. 

(2) As to bank deposits. 

Ala.—Harden v. Barbaree, 199 So. 
689, 240 Ala. 458. 

Md.'—Hopkins v. Easton Nat. Bank 
of Maryland, 187 A. 874, 171 Md. 
130. 


Miss.—^Jones v. Walsh, 11 So.2d 908, 
194 Miss. 247. 

(3) As to brokers’ commissions. 
.41a.—Marx v. Lining, 165 So. 207, 

231 Ala. 445. 

Ill.—Chicago Title & Trust Co. v. 
Guild, 56 N.E,2d 659, 323 Ill.App. 
608. 

Pa.—Smeltzer v. Walker, Corn-PL. 37 
Pa.Dist. & Co. 548. 

(4) As to insurance proceeds. 

Ala.—Williams v. American Nat. Ins. 

Co., 165 So, 240, 231 Ala. 440— 
Commonwealth Ins. Co. of New 
York V. Terry, 159 So. 822, 230 Ala. 
125. 

N.Y.—^Hasberg v. Moses, 78 N.Y.S. 
751, 39 Misc. 25, affirmed Hasberg 
V. Mutual Life Ins. Co., 80 N.Y.S. 
867, 81 App.Div. 199. 

Or.—^Mutual Life Ins. Co. of New 
York V. Collier, 88 P.2d 285, 151 Or. 
317. 

Tex.—^Wyatt v. Wyatt, Civ.App., 104 

S. W.2d 887, error dismissed. 

33 C.J. p 452 note 65 [a] (2), (3). 

(5) As to rent.—Geitz v. Blank, 
Mo.App., 108 S.W.2d 1066. 

Averments held insufficient 

U.S.—Continental Casualty Co, v. 
Caldwell, aC.A.La., 120 F.2d*742— 
Klaber v. Maryland Casualty Co., 
C,C.A,Neb., 69 F.2d 934, 106 A.L.R. 
617. 

Ala.—Taylor v. White, 188 So. 232, 
237 Ala. 630—Riddick v. American 
Employers Ins. Co. of Boston, 
Mass., 182 So. 45, 236 Ala. 323. 
N.Y.—^Johnson v. Briggs, Inc., 12 N. 

T. S.2d 60, 

Pa,—^Prudential Ins. Co. of America 
V, Grabowski, 19 A.2d 572, 144 Pa.' 
Super. 243. | 

W.V€L—United Fuel Gas Co. v. Cald¬ 
well, 153 S.E. 107, 109 W.Va. 85. 
33 C.J. p 452 note 65 [b], [c]. i 

93. N.Y.—^Brown v. Arbogast & 
Bastian Co., 147 N.Y.S. 998, 162 
App.Div. 603. 

W.Va.—^Elder v. Gibson, 155 S.E. 662, 
109 W.Va. 582. 

Where existence of adequate legal 
remedy clearly appeared from the 
facts alleged by complainant seeking 
interpleader, the complaint was in¬ 
sufficient.—^Brown v. Arbogast & 
Bastian Co., 147 N.T.S. 998, 162 App. 
Div. 603. ‘ 


94. Fla.—^Atwell v. Western Fire 
Ins. Co. of Fort Scott, Kan., 163 
So. 27, 120 Fla. 694. 

95. Tex.—Bennett v. Smead, Civ. 
App., 180 S.W.2d 663. 

33 C.J. p 4o3 note 66. 

93. Mass.—Stone v. Reed, 25 N.K 
49. 152 Mass. 179. 

33 C.J. p 453 note 67. 

97. U.S.—Standard Surety & Casu¬ 
alty Co. of New York v. Baker, D. 
C.Mo., 26 P.Supp. 956. 

Mich.—Fidelity & Deposit Co. of 
Maryland v. Cody, 270 N.W. 739, 
278 Mich. 435, 108 A.L.R. 1243. 

98- W.Va.—United Fuel Gas Co. v. 
Caldwell, 153 S.B. 107, 109 W.Va. 
85. 

33 C.J. p 454 note 93. 

Allegations held sufficient 
Petition alleging that decedent 
had left with petitioner a letter in¬ 
structing him to turn over money 
that decedent had on deposit with 
petitioner to a specified person after 
his death, that the specified person 
claimed the money as a gift and had 
notified petitioner to pay it to no 
one else, that the administratrix had 
claimed the fund for administration, 
and that petitioner held it in trust 
as a stakeholder and could not safe¬ 
ly pay it to either party, showed 
conflicting claims of such doubt as 
to render “interpleader” proper.— 
Cannon v. Williams, 22 S.R2d 838, 
194 Ga. 808. 

99. Or.—^Mutual Life Ins. Co. of 
New York v. Collier, 88 P.2d 286, 
161 Or. 317. 

Material allegation 

One of the material allegations of 
a bill of Interpleader is that appli¬ 
cant cannot determine without haz¬ 
ard to himself to which of rival 
claimants the thing in question be¬ 
longs.—^Martin v. Barker, 211 N.Y.S. 
696, 125 Misc.Hep. 486. 

Beal character of risk 

A defendant seeking an interplead¬ 
er must show a real doubt as to 
plaintiff’s right to recover and that 
the risk of deciding between rival 
claimants Is a real and not an imag¬ 
inary one, and the mere fact that a 
demand or assertion of a claim has 
been made is not enough.—Johnson 
V. Briggs, Inc., 12 N.Y.S.2d 69. 
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It has been held that complainant must show that 
he is subject, at least, to the annoyance of two 
threatened suits for the same property,! but it has 
also been held to be unnecessary to allege that suit 
has been commenced or threatened against the 
stakeholder.2 

Complainant in a strict bill of interpleader should 
admit the true amount owing,^ should state in his 
bill that he claims no beneficial interest in the sub¬ 
ject matter himself,'* and should show affirmatively 
that he stands in the position of a mere stakehold- 
.er and is wholly indifferent between the claim¬ 
ants,^ by stating his own rights so as to negative 
any such interest;® and should admit, or at least 
not deny, title in either of the claimants,*^ although 
he need not affirmatively show apparent title to be 
in either claimant.® An averment that one of the 
claimants is entitled to the fund, however, is not 
fatal where no one is misled thereby.® 

In the case of interpleader under statutes ex¬ 
tending the right to interplead to claimants, the bill 
need not show complainant’s lack of interest in the 
subject matter,!® although a bill by claimant should 
state a case for interpleader by the. stakeholder if 
he elected to file such bill, since under the remedial 
statute claimant becomes the actor and relieves the 
stakeholder of the necessity of filing a bill in his 


own behalf.!! Where claimant becomes the actor, 
his bill should aver that he owns the fund, not 
merely that he claims it,!® ^nd should set up his 
title with the same certainty that he would employ 
if brought in by the stakeholder.!® 

A bill in the nature of a bill of interpleader, 
which states substantial grounds of equitable juris¬ 
diction other than the fact that there are conflict¬ 
ing claims set up to the fund, need not allege that 
complainant is indifferent between the contesting 
parties.!^ Such a bill, however, is defective where 
it contains no sufficient allegations respecting com¬ 
plainant’s ownership of the fund or any specific 
portion thereof,!® and a bill by a garnishee, show¬ 
ing on its face that some of the defendants have 
obtained judgments of condemnation against com¬ 
plainant, and failing to show equitable causes for 
avoiding the judgments, cannot be sustained as a 
bill in the nature of a bill of interpleader.!® 

Negativing collusion. It has been held that it 
is not necessary in the bill to deny the existence of 
collusion but it has been held that an answer in 
the nature of a petition for interpleader was prop¬ 
erly stricken where neither therein nor in the affi¬ 
davit attached thereto was there any statement neg¬ 
ativing collusion,!® 


1. Ala,—^First Nat Bank v. McKee, 
ISl So. 444, 227 Ala, 578. 

Soaliie vexation 

A tenant must allege facts show¬ 
ing reasonable probability of double 
vexation.—Hancock Oil Co. v. Inde¬ 
pendent Distributing Co., 150 P.2d 
463, 24 Cal.2d 497, 

2. Wash.—Daulton v, Stuait, 70 P. 
1096, 30 Wash. 562. 

3. Or.—Hooper v, Carlson, 293 P. 
410, 134 Or. 241—Radford v. Un¬ 
ion First Nat Bank, 142 P. S62, 71 
Or. 84, 

4. Fla,—New Tork Life Ins. Co. v, 
Bancroft, 164 So. 515, 132 Fla, 10. 

Oa.—Corpus Juris cited in Phillips 
V, Kelly, 167 S.E. 281, 282, 176 Ga, 
111 . 

Mich,—^Fidelity & Casualty Co. of 
Maryland v. Cody, 270 N.W. 739, 
278 Mich. 435, 108 AL.R. 1243. 

Or.—^Mutual Life Ins. Co, of New 
York V. Collier, 88 P.2d 285, 161 
Or. 317. 

33 C.J. p 453 note 78. 

5. U.S.—Continental Casualty Co. v. 
Caldwell, C.C.ALa,, 120 F.2d 742 
—^lOaber v. Maryland Casualty 
Co., C.C.ANeb., 69 F,2d 934, 106 A 
L,R. 617. 

Al€i.—^Steele v. First Nat Bank, 171 
So. 353, 238 Ala. 246—First Nat 
Bank v. McKee, 151 So, 444, 227 
Ala. 673. 


Fla.—^New York Life Ins. Co. v. Ban¬ 
croft, 164 So. 515, 122 Fla. 10. 
Ga.—Corpus Juris cited in Phillips 
V. Kelly, 167 S.E. 281, 282, 176 Ga. 
111 . 

33 C.J, p 453 note 73. 

Allegations held suffloient 
Cal.—^Hancock Oil Co. of California 
V. Independent Distributing Co., 
150 P.2d 463, 24 Cal.2d 497, 
Demurrable defect 
Bank's bill seeking to interplead, 
showing that bank was not stake¬ 
holder between parties was demur¬ 
rable.—Bank of Bay Biscayne v. Pul¬ 
ler, 115 So. 530, 94 Fla. 1226. 

S. N.J.—^Williams v. Matthews, 20 
A 261, 47 N.J.Eq. 196. 

33 C.J. p 453 note 74. 

7. N.J.—Illingsworth v. Rowe, 28 A 
456, 52 N.J.Ba. 360. 

33 C.J. p 453 note 75. 

8. Ala.—Steele v. First Nat Bank, 
171 So. 353, 233 Ala. 246. 

Bill held sufficient 
Bill of interpleader which suffi¬ 
ciently disclosed claim of respective 
parties, doubt as to proper course to 
be pursued by complainants, and 
hazard of any action on complain¬ 
ants’ part without authoritative 
sanction was sufficient as against 
contention that complainants were 
required to show apparent title to 
the property in question in either of 
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the adverse claimants.—Steele y. 

First Nat Bank, supra. 

9. N.H.—^Page Belting Co. y. Prince, 
91 A 961, 77 N.H. 309. 

10. Ala.—^Flrst Nat Bank v. McKee, 
151 So. 444, 227 Ala. 573. 

11. Ala.—First Nat Bank v. Mc¬ 
Kee, supra—^Pinn v. Missouri State 
Life Ins. Co., 132 So. 632, 222 Ala. 
413. 

12. Ala.—^First Nat. Bank v. McKee, 
151 So. 444, 227 Ala. 573. 

13. Ala.—First Nat Bank y. Mc¬ 
Kee, supra. 

14. U.S.—^Hunter v. Federal Life 
Ins. Co., C.C.AArk., Ill P.2d SSI- 
Marine Midland Trust Co. of New 
York V. Irving Trust Co., D.C.N. 
T., 56 P.2d 385, appeal dismissed, 
C.C.A, Marine Midland Trust Co. 
of New York v. Bybro Corpora¬ 
tion, 68 P.2d 166. 

Ala.—^Wilkes v. Teague, 140 So, 347, 
224 Ala. 283. 

33 C.J. P 453 note 78. 

15. Ala.—^Harden v. Barbaree, 192 
So. 268, 238 Ala. 619. 

18. Md.—^Home Ins. Co. v. Caulk, 
38 A 901, 86 Md. 8'86. 

17. Ind.—^Nofsinger v. Reynolds, 62 
Ind. 218. 

18. Ga.—^Washington Loan & Bank¬ 
ing Co. V. Polly Beach Corp.. 

S.E. 207, 154 Ga. 368. 
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(3) Qaimants and Nature of Their Claims 

The bill or similar pieadlng should show the ex¬ 
istence of adverse claims to the same fund or property, 
of a connected or dependent character or derived from a 
common source, and should state the natpre and char¬ 
acter of the claims with sufficient particularity to enable 
the court to determine the necessity of Interpleader for 
the complainant’s protection. 

The bill should show the existence of adverse 
claims to the fund or thing in dispute,that each 
defendant claims a right for which he may inter¬ 
plead,that the same fund or thing is claimed by 
the several parties against whom relief is sought ,21 
and that all adverse claims are connected or de¬ 
pendent ,22 or that one is derived from another or 
from a common source.23 Where a statutory right 
to interpleader is based on a showing that the right 
to the fund or property is claimed by, or supposed 
to belong to, some person not a party to the ac¬ 
tion, the application for interpleader should con¬ 
tain an averment to such effect.^^ 

The bill should state distinctly the nature and 
character of the conflicting claims,25 or at least 
such showing should be made in the affidavit ac¬ 
companying the pleading of the stakeholder.26 The 
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bill cannot be maintained where plaintiff alleges 
that neither of defendants has any right or title to, 
or any interest in, the subject matter of the ac- 
tion.27 The bill should set forth sufficient of the 
nature, character, and foundation of the claims to 
enable the court to determine whether or not an 
interpleader is essential to complainant’s protec¬ 
tion ;28 but beyond meeting such requirement he 
need not set out the opposing claims with particu- 
larity.29 It has been held that it is insufficient to 
allege that rival claims have been made for a fund 
or property without further showing that a bona 
fide controversy exists between the rival claim- 
ants,20 and that the claims are sufficiently well 
founded to raise a doubt making it hazardous for 
the stakeholder to determine the respective rights 
without resort to interpleader ,21 but, that if the 
averments are sufficient to show the existence of 
doubts such that it would be dangerous for com¬ 
plainant to determine them for himself, the com¬ 
plaint need not go further and state facts showing 
that both adverse claims are well founded .22 No 
right of interpleader lies if the bill shows conclu¬ 
sively on its face that one claimant has a clear right 
to the fund;23 and, where the petition for inter- 


Affidavit denying collusion see in -1 
fra § 30. I 

19- U.S.—Standard Surety & Casu¬ 
alty Co. of New York v. Baker, 
D.C.MO., 26 F.Supp. 956. 

Or.—^Mutual Life Ins. Co. of New 
York V. Collier, 88 P.2d 285, 161 
Or. 317. 

83 O.J. p 453 note 82. 

Allegations keld sufficient 

Insurer’s bill of interpleader which 
alleged that fire policy covered fur¬ 
niture of any member of insured^s 
family and that insured’s wife 
claimed title to furniture destroyed 
and had demanded payment of insur¬ 
ance on furniture to her stated cause 
of action, since husband, as a mat¬ 
ter of law, was not entitled to pro¬ 
ceeds of policy if wife owned fur¬ 
niture.—Commonwealth Ins. Co. of 
New York v. Terry, 159 So. 822, 230 
Ala. 125. 

20- U.S.—^Klaber v. Maryland Casu¬ 
alty Co.. C.C.A.Neb., 69 F.2d 934, 
106 A.L.R. 617. 

2L Ariz.—^Kenney v. Miami Bank, 
170 P. «66, 19 Ariz. 338. 

Fla.—^New York Life Ins. Co. v. Ban¬ 
croft, 164 So. 515, 122 Fla. 10. 
Mich.—Fidelity & Deposit Co. of 
Maryland v. Cody, 270 N.W. 739, 
278 Mich. 435, 108 A..LiR. 1243. 
Or.—^Mutual Life Ins. Co. of New 
York V. Collier, 88 P.2d 285, 161 
Or. 317. 

W.Va.—United Fuel Gas Co. v. Cald¬ 
well, 153 S.B. 107, 109 W.Va. 85. 
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Positive allegation requisite 
In action of interpleader, plaintiff 
must allege positively that conflict¬ 
ing claims to substantially the same 
thing, fund, debt, or duty are set up 
by defendants.—Williamsburgh Sav. 
Bank v. Bernstein, 12 N.E.2d 551, 
277 N.Y. 11, 

22. Fla.—New York Life Ins. Co. v. 
Bancroft, 164 So. 51'5, 122 Fla. 10. 

Mich.—Fidelity & Deposit Co. of 
Maryland v. Cody, 270 N.W. 739, 
278 Mich. 435, 10*8 A.D.R. 1243. 

23. Ala.—Kyle v. Mary Lee Coal & 
Railway Co., 20 So. 851, 112 Ala, 
606. 

Fla.—^New York Life Ins. Co. v. Ban¬ 
croft, 164 So. 515, 122 Fla. 10. 

Mich.—^ITidelity & Casualty Co. of 
Maryland v. Cody, 270 N.W. 739, 
278 Mich. 435, 108 A.L.R. 1243. 

24. Pa.—^B, & S, Motor Transporta- ! 

tion Co. V. World Fire & Marine; 
Ins. Co., 92 Pa.Super. 235. j 

25. Mont.—Corpus CTuris cited la! 
State ex rel. State Bank of Town¬ 
send V. District Court of First Ju¬ 
dicial Dist. in and for Lewis and 
Clai-k County, 25 P.2d 396, 399, 94 
Mont. 551. 

33 C.J. p 464 note 87. 

26. N.Y.—Sulzberger v. Seklir, 138 
N.Y.S. 691, 153 App.Div. 749. 

33 C.J. p 454 note 88. 

27. Ala.—Crass v. Memphis & C. R. 
Co., 11 So. 480, 96 Ala. 447. 

Mo.—Corpus Juris quoted-ia Brown 
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V. Curtin, 62 S.W.2d 387, 393, 330 
Mo. 1156. 

33 C.J, p 433 note 62. 

28. Ga.—Knight v. Jackson, 118 S. 
E. 661, 156 Ga. 165. 

29. Mo.—^Novinger Bank v» St. 

Louis Union Trust Co., 189 S.W. 
826. 196 Mo.App. 335. 

33 C.J. p 454 note 89. 

30. N.Y.—Stevenson v. New York 
L. Ins. Co., 41 N.Y.S. 964, 10 App. 
Diy. 233—Nassau Bank v. Yandes, 
44 Hun 55—^Perkins v, Montgom¬ 
ery, 70 N.Y.S. 136. 

3L N.Y.—Stevenson v. New York 
Life Ins, Co., 41 N.Y.S. 964, 10 App. 
Div. 233. 

Bill not demurrable as showing lack 
of doubt 

A bill of interpleader, alleging 
that plaintiffs accepted lease in good 
faith and took possession of land 
under belief that defendant lessor 
owned it and that another defendant 
apparently owned premises, but 
knew of and ratified lease long be¬ 
fore rent was due, was not demur¬ 
rable as showing on its face that 
latter claimant was so clearly enti¬ 
tled to rent money as to exclude 
bona fide reasonable doubt to con¬ 
trary.—Geitz V. Blank, Mo.App., l^S 
S.W.2d 1066. 

32. Cal.—Fidelity Savings & Loan 
Ass’n V. Rodgers, 182 P. 426, 180 
Cal. 683. 

33. Mo.—^Lafayette-South Side Bank 
ic Trust Co. V. Siefert, 18 S.W.2d 
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pleader does not disclose any right or cause of ac¬ 
tion in one claimant, it is proper to dismiss the pe¬ 
tition as to such claimant.34 

A bill in the nature of interpleader which is 
otherwise sufficient may be sustained, although it 
lacks an averment that there are two or more claim¬ 
ants in existence capable of interpleading and claim¬ 
ing a right to the fund or property.35 Such a bill 
need not set forth details of the claims, but may 
state their nature merely in a general way;35 and 
the bill need not show an apparent title in either of 
defendants to the thing, debt, or duty involved.37 

(4) Offer to Bring Fund or Property into 
Court 

Where the fund or property Is not In court, a bill 
or similar pleading seeking Interpleader should, as a 
general rule, offer to bring it in. 

Unless the fund or property is brought into 
court, it has generally been held that the bill should 
offer to bring it in,38 or, where land is the subject 
of controversy, should aver the preparation and 
execution of deeds and readiness to deliver them 
into court for the use of the grantee found enti¬ 
tled thereto.39 

In a concurso proceeding by the ow-ner against a 
building contractor, its surety and lienors, where 
the petition shows that the completion of the build¬ 
ing will require more than the balance due under 
the contract, it is not defective for failure to al¬ 
lege the deposit of such balance in court,^® 


(5) Prayer 

The prayer for relief should ask that the claimants 
be required to interplead and set forth their respective 
claims, and may seek an injunction. 

The prayer for relief should be that claimants 
set forth their several titles and interplead and set¬ 
tle and adjust their demands between themselves.^i 
The bill also generally prays an injunction to re¬ 
strain the proceedings of the claimants, or either of 
them, at law until the right is determined,^2 ju 
which case there must be a distinct prayer for the 
process of injunction.^3 in a bill of interpleader, 
strictly so-called, plaintiff should seek no other re¬ 
lief against either of defendants."*^ A bill in the 
nature of interpleader is defective where it does 
not seek affirmative equitable relief as to an inter¬ 
est claimed by the petitioner.^® 

(6) Verification 

It has been held that a bill of Interpleader should be 
verified by the affidavit of complainant. 

It has been held that a bill of interpleader should 
be verified by the affidavit of complainant.*® Un¬ 
der a statutory system of pleading, however, a 
pleading asking that parties be required to litigate 
their claims need not be verified unless within one 
of the classes of pleadings prescribed by statute 
requiring verification.*"^ Where verification is re¬ 
quired, an affidavit to an amendment stating mere¬ 
ly that the facts therein were not omitted from the 
original pleading or set up in the amendment for 
the purpose of delay, but not stating that they were 
true, is not sufficient.*® 


572, 223 Mo.App. 431—Goggin v. 
Mutual Aid Union, App., 243 S.W. 
244. 

34. Ga.—^Alston v. McQonigal, 176 
S.E. 632, 179 Ga. 617. 

35. U.S.—^Hunter v. Federal Life 
Ins. Co., C.C.A.Ark., Ill F.2d 551. 

38. Ill.—^National Rose Co. v. Mun- 
det Cork Corporation, 10 N.E.2d 
217, 291 I11.APP. 464. 

Complaint held snfficlent 

Where complaint in nature of bill 
of interpleader alleged that two de¬ 
fendants claimed money due under 
conditional sales contract for instal¬ 
lation of icebox, and that one de¬ 
fendant had brought suit against 
successor to buyer’s Interest in ice¬ 
box and that the other defendant 
was threatening to bring suit 
against successor for same money, 
denial of motion made by defendant 
who had brought such suit to dis¬ 
miss complaint and dissolve injunc¬ 
tion restraining prosecution of any 
suit based on contract was proper.— 
National Rosa Co. t« Mundet Cork 


Corporation, 10 N,E.2d 217, 291 Ill. 
App. 464. 

37. Wis.—Poljahn v. Wiener, 289 N. 
W. 609, 233 Wis. 359. 

38. Mo.—^Browan v. Curtin, 62 S.W. 
2d 387, 330 Mo. 1156. 

Okl.—^Winemiller v. Stewart, 267 P. 

288, 125 Okl. 230. 

33 C.J. p 455 note 96. 

39. N.H.—^Farley v. Blood, 30 N.H. 
354. 

40. La.—^Natchitoches Sweet Potato 
Co. V, Perfection Curing Co., 96 
So. 808, 153 La. 916. 

Concursus generally see supra $ 6. 

41. W.Va.—Chartiers Oil Co. v. 

Moore’s Devisees, 49 S.E. 449, 56 
W.Va. 654. 

33 C.J. p 455 note 3. 

42. Conn.—^Phoenix Ins. Co. v. 

Carey, 68 A. 993, 80 Conn. 426. 

33 C.J. p 435 note 4. 

43. Md.—^Union Bank v. Eerr, 2 Md. 
Ch. 460. 

33 C.J. p ^5 note 5. 
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44. N.J.—^Illingsworth v. Rowe, 28 
A. 456, 62 N.J.Eq. 360. 

33 C.J. p 46o note 6. 

Pleading held insufficient 
A purchaser of realty subject to 
mortgage, who claimed that convey¬ 
ance was fraudulent as to creditors 
of an ancestor in title, did not state 
a good cause of action for an inter¬ 
pleader, where he did not ask mere¬ 
ly to pay money into court, but de¬ 
manded relief wholly separate from 
that, and was not asking to be re¬ 
lieved from contesting issues which 
did not concern him.—Angers v. 
Sabatinelli, 293 N.W. 173, 235 Wis. 
422, 128 A.L.R. 1491. 

45. Ga.—Phillips v. Kelly, 167 S.E. 
281, 176 Ga, 111. 

48. Ala.—Crass v. Memphis & Q. R. 

Co., 11 So. 480, 96 Ala. 447. 

Ill.—Schneider v. Seibert, 50 Ill. 284. 

47. Tex.—^Nixon v. Malone, Civ. 
App., 95 S.W. 577. 

4& Ga—Washington Loan & Bank¬ 
ing Co. V. Polly Beach Corp., 114 
8.E. 207, 154 Qa, 366. 
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§ 29 . Cross Bill or Answer Claiming Inter¬ 
pleader 

Under a system of pleading which permits a defend- 
ant to request affirmative equitable relief, a defendant 
in an action may request Interpleader. 

Under modern systems of pleading, where the 
defendant may set up demands for affirmative eq¬ 
uitable relief, and the rights of all parties to the 
suit in the subject matter thereof may be adjudi¬ 
cated and fully protected, defendant is entitled, in 
a proper case, to the equitable remedy of the in¬ 
terpleader, and may set up in his answer as de¬ 
fensive pleading the facts and circumstances which 
entitle him to such remcdy.^S Under strict equity 
practice and under statutes so providing, interplead¬ 
er is an original bill, and is not the proper subject 
of a cross bill.^o but if a cross bill contains all the 
substantial allegations of a bill of interpleader, it 
seems that it may be treated as an original bill of 
interpleader.51 As considered in Detinue § 18, de¬ 
fendant in a detinue action at common law could 
interplead rival claimants to the fund or property. 

The essential averments of an answer seeking the 


remedy of interpleader arc the same as those for an 
original bill;52 and the answer must concede lia¬ 
bility and the fact that defendant has no beneficial 
interest in the fund or property claimed,and 
must be accompanied by a deposit of, or an offer to 
deposit, the fund or property in court,^^ 

§ 30. Affidavit Den 3 dng Collusion 

A sworn statement that there is no collusion between 
the interpleader and any of the claimants must generally 
be included in or accompany the interpleader's pleading. 

In order to prevent interpleader proceedings be¬ 
ing resorted to for the purpose of giving one claim¬ 
ant an advantage over others,it is generally re¬ 
quired that a bill of interpleader be accompanied by 
an affidavit of complainant that there is no collusion 
between him and any of the parties defendant,56 
unless the bill avers noncollusion, and is sworn to,57 
but this is not required in every jurisdiction.5S Un¬ 
der a statute requiring the petition for interplead¬ 
er to be verified, and to show that plaintiff is free 
from collusion with either party, it is sufficient if 
collusion is denied in the affidavit verifying the pe- 
tition.59 


49. Kan.—Bussey v. Praetorians 
Life Ins. Co., 27 P.2d 275, 138 Kan. 
S75. 

La.—Hanchey v. Baidair, App., 6 So. 
2d 203. 

Mo.—Hyer v. Baker. 130 S.W.2d 516. 
g.O.—Symmes v. Graham, 166 S.E. 
269, 167 S.C. 290. 

Tex.-^oxpus Juris cited lu Hubberd 
V. Crude Oil Marketing & Trading 
Co., Civ.App., 119 S.W.2d 161, 163, 
error refused. j 

33 C.J. p 457 note 43. j 

Bight to jury trial 

Trustee could not contend that is¬ 
sues raised by defendants* pleadings 
were triable without jury and, as 
trustee was entitled to trial by jury, 
pleadings failed to state cause of ac¬ 
tion in interpleader, where pleadings 
expressly stated that defendants 
were acting by virtue of order of 
bankruptcy court grranting permis¬ 
sion to make trustee party defendant 
in action, ajid by acting under order 
defendants bound themselves to con¬ 
sent to jury trial.—Svenska Taend- 
sticks Fabrik Aktlebolaget v. Bank¬ 
ers Trust Co., 196 N.B. 748, 26*8 N.T. 
73. 

50. U.S.—Foss V. Denver First Nat. 
Bank, C.C.C 0 I 0 ., 3 F. 185, 1 Mc¬ 
Crary 474. 

Ill.—Curtis V. Williams, 3*5 Ill.Api>. 
518. 

Mont—State ex rel. Bedord v. Dis¬ 
trict Court of Ninth Judicial Dlst. 
in and for Glacier County, 114 P. 
2d 265, 112 Mont 192—Security 
State Bank of Roy v. Melchert, 216 
P. 340, 67 Mont 536. 

51. U.S.—^Foss v. Denver First Nat 


Bank, C.C.C 0 I 0 ., 3 F. 135, 1 Mc¬ 
Crary 474. 

Ill.—Curtis V. Williams, 35 Ill.App. 
51S. 

Mont,—Security State Bank of Roy 
V. Melchert, 216 P. 340, 67 Mont 
•535. 

52. Ark,—Squires v. New Amster¬ 
dam Casualty Co., 60 S.W.2d 185, 
187 Ark, 467. 

Xu action of detinue 
Pa.—Russell v. Pottsville First 
Presb. Church, 65 Pa. 14. 

53. Ark.—Squires v. New Amster¬ 
dam Casualty Co., 60 S.W.2d 185, 
187 Ark. 467. 

Mont—Security State Bank of Roy 
V. Melchert, 216 P. 340, 67 Mont, 
535. 

Pacts alleged are admitted by 
pleader, where defendant filed an¬ 
swer consisting of a general demur¬ 
rer and general denial, and thereaft¬ 
er filed a complete cross action in 
the nature of a bill of interpleader, 
without waiving or withdrawing the 
general denial, and defendant was 
not therefore deprived of right to 
maintain bill of interpleader.—Hub¬ 
berd V. Crude Oil Marketing & Trad¬ 
ing Co„ Tex.Civ.App., 119 S.W.2d 161, 
error refused. 

54. Ark,—^Squires v. New Amster¬ 
dam Casualty Co., 60 S.W.2d 185, 
187 Ark. 467. 

In. aotioa of detinue 
Ala.—^Hooper v. Farmers* Union 
Warehouse Co., 105 So. 725, 21 Ala. 
App. 91, certiorari granted Bx 
parte Farmers* Union Warehouse 
Co., 105 So. 723, 213 Ala. 448. 
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55. Fla—Brown v. Marsh, 123 So, 
762, 98 Fla. 253. 

33 C.J. p 455 note 12 [a]. 

56. Fla.—Brown v. Marsh, supra. 

33 C.J. p 455 note 12. 

Affidavit required of each party 
Where two or more parties seek 
to interplead conflicting claimants to 
funds or property in their hands, 
each must file the affidavit required 
by statute.—Town of Summersville 
ex rel. MeCue v. Cooper, 21 S.E.2d 
669, 124 W.Va. 417—33 C.J. p 456 
note 12 [c3. 

Interpleader by company 

If the bill is filed by an officer on 
behalf of the company, he must an¬ 
nex a like affidavit, and add that to 
the best of his knowledge and be¬ 
lief the company does not collude 
with defendant.—^Hechmer v. Gilli- 
gan, 28 W.Va. 750—33 C.J. p 456 
note 15. 

Whether affidavit was filed with 
clerk or c han c el lor was immaterial, 
where affidavit was before chancellor 
on demurrer to bill and went into 
permanent record.—Brown v. Marsh, 
123 So. 762, 98 Fla. 253. 

57. Ill.—Byers v. Sansom-Thayer 
Commn. Co., Ill Ill.App. 575. 

Tenn.—^Whitehouse Bank v. Bald¬ 
ridge, 183 S.W. 158, 134 Tenn, T. 

68. Conn.—Green*s Farms Consoci- 
ated Presb. Soc. v. Staples, 23 
Conn. 544—^Nash v. Smith, 6 Conn. 
421. 

59. Ga.—^Andrews v. Travelers' Ins. 
Co., 89 S.EI 522, 145 Ga. 472. 
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a case in his bill which shows that one of defend¬ 
ants is entitled to the debt or duty, both defend¬ 
ants may demur; the one on the ground that com¬ 
plainant has a perfect defense at law against his 
claim, and the other on the ground that complain¬ 
ant has neither a legal nor an equitable defense to 
his claim, and has therefore no right to call on him 
to interplead with a third person who claims with¬ 
out right.^^ Where the bill shows affirmatively that 
neither of defendants is entitled to the money, a 
demurrer by either of them will be sustained.^® If 
the bill states a proper case for interpleader as 
between part of defendants, but fails as to another, 
a demurrer to the whole bill is too broad, and it 
should be confined to the defective part of the 
bilL^i However, it has been held that in the case 
of a misjoinder of parties and subject matter, a 
demurrer is proper, but the court should dismiss 
only as to the parties and matter improperly 
joined.92 The fact that the money has not been 
paid into court and the bill contains no offer to 
bring it in has been considered good ground for de- 
murrer,93 but other authorities hold the contra¬ 
ry and it has been held that the omission to 
offer to bring the fund into court must be specifi¬ 
cally assigned, in order that the proper amendment 
may be made, and a general demurrer will not 
do.^5 Failure to file an affidavit of noncollusion 
with any of the defendants is held by many au¬ 
thorities to be ground for demurrer;^® but this is 
denied by others.^*^ 

On a demurrer or exceptions, all the facts well 


pleaded in the bill for interpleader are to be taken 
as true.^S The court will not consider the allega¬ 
tions of the answer in support of the bill but must 
determine the issue from the bill alone.^® A mo¬ 
tion by claimant for judgment on the pleadings 
against complainant submits the whole case, so that 
a judgment dismissing the movant^s answer, coun¬ 
terclaim, and cross petition is not premature, al¬ 
though the fund has not been paid into court.^ 

Amendment after demurrer sustained. Leave to 
amend may be given on sustaining a demurrer.2 

Aitswer after demurrer overruled. On overrul¬ 
ing a demurrer, a pro confesso cannot be taken and 
a decree rendered against defendant to interplead, 
until he has had an opportunity to answer.^ How¬ 
ever, it has been held that defendant waives his 
objection to the ruling on the demurrer by filing an 
answer.^ 

Motion to make more definite. Where the alle¬ 
gations of the complaint are not as full and clear 
as could be desired, the remedy is not by demur¬ 
rer but by motion that the complaint be made more 
definite and certain.® 

§ 35. Pleadings between Claimants 

Each claimant must plead his claim to the fund, 
and the sufficiency of his claim may usqaily be tested by 
demurrer or motion to dismiss. 

Each defendant, after a decree in favor of com¬ 
plainant, occupies the position of plaintiff, and 
must state his own claim and answer that of the 
other;® the claim of one who has not filed any 


special demurrer or exception.—^Nix¬ 
on V. Malone, Tex.Clv.App., 96 S.W. 
577. 

89. N.Y.—Bassett v. Leslie, 26 N.E. 
2S6, 128 N.Y. 396. 

33 C.J. p 457 notes 48, 49. 

90. Conn.—Union Trust Co. v. 
Stamford Trust Co., 43 A. 555, 72 
Conn. S6. 

N.C.—Barker v. Swain, 57 N.C. 220. 
33 C.J. p 457 note 50. 

91. Tenn.—State Ins. Co. v. Gen- 
nett, 2 Tenn-Ch, 82. 

92. Md.—Getz v. Johnston, 123 A. 
74, 143 Md. 643. 

93. Md.—Barroll v. Foreman, 39 A. 
273, Md. 675. 

33 C.J. p 457 note 53. 

94. Conn.—^Nash v. Smith, 6 Conn. 
421. 

33 C.J. p 457 note 64. 

95. Tex.—^Williams ▼, Wrigrht, 20 

Tex, 499. 

90. Fla.—^Brown v. Marsh, 123 So. 

762, 98 Fla. 253. 

33 C.J. p 457 note 66. 

97^. Conn.—Green's Farms Consoci- 


ated Presb. Soc. v. Staples, 23 
Conn. 644—^N'ash v. Smith, 6 Conn. 
421. 

98. Mo.—Goggin v. Mutual Aid Un¬ 
ion, App., 243 S.W. 244. 

33 C.J. p 458 notes 63—66. 

99. Mich.—Grant Bros. Auto Co. v. 
Cotter, 126 N.W. 839, 161 Mich. 
521. 

1. Ky.—Hahn v. Supreme Lodge of 
Pathfinder, 125 S.W. 259, 136 Ky. 
823. 

2 . Cal.—^Hancock Oil Co. of Califor¬ 
nia V. Hopkins. 150 P.2d 463, 24 
Cal,2d 497. 

N.C.—Clarke v. Wlneke, 4 S.E.2d 523, 
216 N.C. 238. 

33 C.J. p 458 note 67. 

3. Ala.—Crass v. Memphis & C. R. 
Co., 11 So. 480, 96 Ala. 447. 

Mo.—Granite Bituminous Paving Co. 

V. Stange, App., 8 S.W.2d 1087. 

4i Mo.—Granite Bituminous Paving 
Co. V. Stange, supra. 

5. N.Y.—Crane v. McDonald, 23 N. 

E. 991, 118 N.Y. 648. 

33 C.J. p 458 note 69. 

6L U.S.—^Equitable Life Assur. Soc. 
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of U. S., V. Kit, D.C.Pa., 22 F.Supp. 

* 1022 . 

Mo.—Ciorpns Jtiris cited in State v. 
Becker, 76 S.W.2d 363, 367, 335 Mo. 
1177. 

N.J.—Corpus Jnris quoted in Israel 
V. Baker, 139 A. 526, 627; 101 N.J. 
Eq. 699. 

W.Va.—Corpus Juris cited in United 
Carbon Co. v. Presley, 29 S.E.2d 
466, 468, 126 W.Va. 636. 

Vt.—^Howland v. Barre Sav. Bank & 
Trust Co., 88 A. 732, 87 Vt 181. 
Timeliness of answer 

(1) Claimants* answers objecting 
to contractor’s bond were held time¬ 
ly, where filed within ten days after 
claimants were cited in concurs© 
proceeding.—Cook v. Huston Oil 
Mills & Fertilizer Co., 127 So, 347, 
170 La. 10. 

(2) A statute providing that 
claimant who failed to answer with¬ 
in the time required by law would be 
estopped to claim the fund did not 
bar claimant who filed late, but be¬ 
fore a defauK had been entered 
against him.—Prudential Ins. Co. of 
America v, Johnson, La.App., 168 So. 



48 C.J.S. 

pleading cannot be allowed.^ Each claimant's plead¬ 
ing must set forth a cause of action for the prop¬ 
erty or fund which is the subject of the action;^ 
and claimant cannot assert a claim against the 
other claimants which does not relate to the fund 
or property that is the subject of the suit.^ The 
claims to the fund or property may be, and usual¬ 
ly are, set up in the answer to the bill or complaint 
of the stakeholder.iO Such answer is then in the 


§ 35 

nature of a cross complaint,and should be served 

on each defendant .12 

Further pleadings. Under the practice prevailing 
in some jurisdictions, it is held not necessary for 
the pleadings of claimants to answer each other 
but each should state his claims plainly, clearly, 
and distinctly, and as far as he can take issue with 
the claims of the others and an issue is suffi¬ 
ciently made by the filing of antagonistic claims.^® 
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381—^American Nat. Ins. Co. v. Cook, 
130 So. 667, 14 La.App. 665. 

(3) Statutory provision that fail¬ 
ure of those cited in concursus pro¬ 
ceeding to appear and answer with¬ 
in time required by law shall estop 
them from claiming money was held 
not to estop or cut oft those cited on 
failure to answer within time al¬ 
lowed defendant in civil suit to an¬ 
swer.—American Surety Co. of New 
Tork V. Ryan, 170 So. 34, 183 La. 678. 

(4) Where interlocutory decree of 
interpleader had been entered, one 
of interpleaded defendants which 
had up to that time failed to appear 
still had right to appear at any time 
before final decree and file Its answer 
to bill and present its defense.— 
Hopkins v. Easton Nat. Bank of 
Maryland, 187 A. 874, 171 Md. 130. 

(5) Court rule that the failure 
timely to file a claim shall be deemed 
a waiver of the claim will be strict¬ 
ly enforced In the absence of strong 
equities in favor of claimant—Con¬ 
way V. Cron, 185 A. 657, 14 N.J.Misc. 
479. 

( 6 ) Where an equitable petition 
was filed and an order made au¬ 
thorizing plaintiff to pay into court 
the fund in controversy and be dis¬ 
charged and requiring defendants to 
interplead, failure of one defendant 
to file an answer until after call of 
the docket at the appearance term 
and entry of default as to him did 
not put him in default as to his co¬ 
defendant with whom he was ordered 
to interplead, where no time limit 

been fixed in the order.—Smith 
V. Horton, 87 S.E. 655, 144 Ga. 496. 
Claianauts entiiled to opportiinity to 
plead 

■vsr.va.—United Carbon Co. v. Pres¬ 
ley, 29 S.B.2d 466, 126 W.Va. 636. 

7 , La.—Natchitoches Sweet Potato 
Co. V. Perfection Curing Co., 96 
So. 808, 135 La, 916. 

’ Interest renotmced hy failure to 
answer.—United Life & Accident 
Ins. Co. V. North Atlantic Securities 
Corporation, 133 A. 447, 82 N.BL 321 . 

8 . Ala.—^Lokey v. Ward, 154 So. 

>802, 228 Ala. 559—^Whitman v. 

Whitman, 142 So. 413, 23*5 Ala. 113. 

Cal.—^Mutual Life Ins. Co. of New 
York V. Franck, 50 P.2d 480, 9 Cal. 
App.2d 528, 


La.—Bertoniere v. Savoure, 113 So. 
459,. 163 La. 1073. 

Pa,—Pul forth v. Prudential Ins. Co. 
of America, 24 A.2d 749, 14 7 Pa- 
Super. 516—Dempsey v. First Nat. 
Bank of Scranton, Com.Pl., 46 
Lack.Jur. 121. 

Wis.—Foljahn v. Wiener, 2*89 N.W. 

609, 233 Wis. 359. 

Offer to do equity 
Claimant’s pleading was held not 
to be defective for failure to offer 
to do equity, where under the plead¬ 
ings and evidence the court could 
adjust equities between the parties. 

—Sanders v. Grand Lodge A. O. U. 
W., 153 Ill.App. 7, affirmed 92 N.E. 
962, 246 Ill. 555. 

9. Cal.— Corpus 3‘uris cited in Van | 
Orden v. Golden West Credit & 
Adjustment Co., 9 P.2d 572, 578, 
122 Cal.App. 132. 

Iowa.—Kauffman v. Phillips, 134 N. 

W. 575, 154 Iowa 542. 

33 C.J, p 459 notes 7, 8. 

Creditors of claimant to the fund 
may litigate their claim to the fund 
even though claimant has withdrawn 
his claim and they do not have a 
Judgment against claimant.—Public¬ 
ity Building Realty Corporation v. 
Hannegan, C.C.A.MO., 139 F.2d 583. 

la U.S.—Corpus Juris cited in 
Equitable Life Assur. Soc. v. Kit, 
D.CPa., 22 F.Supp. 1022, 1023. 

Cal.—San Francisco Sav. Union v. 

Long, 55 P. 708, 123 Cal. 107. 

Pl£U— Corpus Jtiks quoted in Bourne 
v. State Bank of Orlando & Trust 
Co., 142 So. 810, 813, 106 Fla. 46, 
Cross bill is not necessary 
U.S.—^McNamara v. Provident Sav. 
Life Assur. Soc., La., 114 F, 910, 
52 C.C.A. 530. 

Ill.—^Prudential Ins. Co. of America 
V. Cahill, 52 N,R2d 481, 321 IlL 
App. 45. 

Other appropriate pleading 

Where the claim of claimant under 
a bill of interpleader is not set out 
In the original bill or in his answer 
thereto, claimant must then state | 
. his claim by further appropriate 
pleadings and have process served 
on the other claimants.—John Weis. 
Inc., V, Reed, 118 S.W.2d 677, 22 
Tenn.App. 90. 

11 . Ala,— Corpus JUzis cited in Har- 
den^'y. Barbaree. 192 So. 268, 269, 
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238 Ala. 519—Corpus Juris cited 
in S'eele v. First Nat. Bank, 171 
So. 353. 355, 233 Ala 246. 

Cil.—Knapp V. B. Nicoll & Co., 296 
P. 655, 112 Cal.App. 187. 

Fla.—Corpus Juris cited iu Bourne 
V. State Bank of Orlando & Trust 
Co., 142 So. 810, 813. 106 Fla 46. 

33 C.J. p 459 note 2. 

12 . Cal.—San Francisco Sav. Union 
V. Long, 55 P. 708, 123 Cal. 107— 
Knapp v. B. Nicoll & Co., 296 P. 
655, 112 CaL.App. 187. 

N.T.—New Netherland Bank of New 
York V. Boucheron Co., 203 N.Y.S. 
766, 122 Misc. 600. 

Tenn.—Corpus Juris cited iu John 
Weis, Inc. v. Reed, 118 S.W.2d 677, 
681, 22 Tenn.App. 90. 

Order directing service 
Where there has been no compli¬ 
ance with an order of interpleader 
that an amended copy of the com¬ 
plaint be served by plaintiff on the 
interpleaded defendant, judgment 
entered on such defendant's failure 
to appear on the day set is void.— 
Cross & Brown Co. v. Ludin Realty 
Co., 154 N.Y.S. 26, 90 Misc. 606. 

13. Fla—Corpus Juris quoted in 
Bourne v. State Bank of Orlando 
& Trust Co., 142 So. 810, 813, 106 
Fla 46. 

Ill.—Prudential Ins. Co. of America 
V. Cahill, 52 N.E.2d 481, 321 Ill. 
App. 45. 

La—Graphic Arts Bldg. Co. v. Union 
Indemnity Co., Ill So. 470, 183 La 
1 . 

Pa—Carlisle Deposit Bank & Trust 
Co. V. Hoffer, 35 PaDlst. & Co. 157. 
33 C.J. p 459 note 10. 

14. Ga—Estill v. Elstlll, 94 S.E. 304, 
147 Ga. 35-8. 

15. Ga.—Estill v. Estill, supra 
Mo.—Durst V. Townes, 31 S.W.2d 

583, 224 Mo.App. 675, certiorari 
quashed State ex rel. Silverforb v. 
Smith, Sup., 43 S.W.2d 1054. 

Denial of denials 

Where interpleaded claimants de¬ 
nied the material averments con¬ 
tained in statement of claim filed in 
original action, original plaintiff was 
not obliged to file an answer denying 
the denials, or reaffirming her previ- 
■>\xa averments.—Garland v. Craven, 
41 A.2d 140, 156 PiSuper. 351. 
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Under the rules existing in some jurisdictions, each 
claim is deemed denied by the other claimants.^® 
The other claimants may interpose an answer or a 
plea in bar to a claim.^’^ 

Demurrer io claim. The sufficiency of a claim to 
the fund or property that is the subject of the ac¬ 
tion as set forth in claimant's pleading may be test¬ 
ed by a demurrer or motion to dismiss by the oth¬ 
er claimants,^® .but there is also authority holding 
that demurrer is not available.^® 

Motion for judgment on pleadings. In an ap¬ 
propriate case, a motion for judgment on the plead¬ 
ings will lie,20 but on such motion, claimant cannot 
rely on an admission contained in the stakeholder's 

pleading.2i 

§ 36 . -In Statutory Proceedings for Sub¬ 

stitution of Parties 

On the substitution of an adverse claimant for the 
stakeholder defendant, the plaintiff should serve an 
amended complaint setting forth the substitution and his 
claim to the fund deposited. 


In statutory substitution proceedings, after de¬ 
fendant stakeholder has secured an order substi¬ 
tuting as defendant another claimant to the fund 
and has withdrawn from the litigation, plaintiff 
should apply for leave to serve a supplemental com- 
plaint,22 which should contain substantially the al¬ 
legations of the former complaint,23 and such fur¬ 
ther allegations as are necessary to show the facts 
preceding the making of the order of interpleader, 
the substitution of the new defendant, and the dis¬ 
charge of the original defendant by depositing the 
amount of the debt in court,24 the substituted de¬ 
fendant's claim to the money,25 and a cause of ac¬ 
tion against him in favor of plaintiff,^® and should 
demand a judgment that plaintiff is entitled to the 
amount deposited,27 and that he recover his costs.23 
Within the time prescribed by law to answer a 
complaint, the substituted defendant should answer 
the supplemental complaint, and thus present the 
issues to be tried.29 One interpleaded as defend¬ 
ant may plead a full statement of claim,®0 and 
must allege every fact necessary to support claim 


10. La,—^Temple v. Forgy Hanson & 
McCorkle, App., 151 So. 435. 

Pa.—Coleman v. Shenandoah Life 
Ins. Co., 24 A2d 146, 147 Pa.Super. 
242. 

17. Cal.—San Francisco Sav. Union 
V. Long, 55 P. 708, 1*23 CaL 107— 
Knapp V. B. Nicoll & Co., 296 P. 
655, 112 Cal.App. 187. 

Fla,—^Bourne v. State Bank of Orlan¬ 
do & Trust Co., 142 So. 810, 106 
Fla, 46. 

Ohio.—^Arnold v. Yal Decker Packing 
Co., App., 42 N.E.2d 698. 

Bfitect as evidence 
A sworn denial of the allegations 
of a cross hill has the same effect 
as evidence as though contained in 
an answer to an original bill.—^Penn 
Mut. Life Ins, Co. v. Union Trust 
Co.. C.C.Cal., 83 P. 891. 

Answer reguired 

The cross complaint of one claim¬ 
ant which alleges that another 
claimed some Interest or lien on the 
fund, is a proceeding in rem, and is 
sufficient to compel the other claim¬ 
ant to answer.—^New Albany Nat. 
Bank v. Brown, 114 N.B. 486, 63 Ind. 
App. 391. 

Interest In fond 

The answer of one claimant to an¬ 
other’s cross complaint must show 
the former’s interest in the fund.— 
New Albany Nat. Bank v. Brown, 114 
N.E. 486, 63 Ind.App. 391. 

18. Ala.—Catts v. Sipsey Coal Min¬ 
ing Co., 102 So. 895, 212 Ala. 421. 
Fla—Bourne v. State Bank of Or¬ 
lando & Trust Co., 142 So. 810, 106 
Fla 46. 

Ga-r-Freemau v. Atlanta Police Re¬ 


lief Ass’n, 12 S.B.2d 616, 191 Ga 
200, transferred, see 8 S.E.’2d 711, 
62 Ga.App. 523---Cobb V. Daughtry, 
2 S.E.2d 638, 188 Ga 70—Bonner 
V. Merchants’ Bank of McRae, 149 
S.E. 133, 168 Ga 782. 

Ill.—^National Rose Co. v. Mundet 
Cork Corporation, 10 N.E. 2d 217, 
291 I11.APP. 464. 

Mo.—Hughes v. Ball, 144 S.W'.2d 125. 
N.T.—^Morgan v. Sackett, 16 N.Y.S. 
2d 583, 172 Misc. 855. 

Question of fact cannot be raised 
by demurrer.—^New Albany Nat. 
Bank v. Brown, 114 N.E. 486, 63 Ind. 
App. 391—33 C.J. p 460 note 14. 
Procedure available 
Interpleaded claimant’s statement 
may be attacked only by motion to 
strike off, a rule for more specific 
statement, or by an answer raising 
a question of law, in lieu of demur¬ 
rer.—Sigora v. Metropolitan Life 
Ins. Co., 45 A2d 254, 158 Pa.Super. 
498—^Hamilton v. Police Beneficiary 
Ass’n, 40 A.2d 152, 156 Pa.Super. 210. 

19. Md.—Scott V. Harden, 137 A 
523, 153 Md. 14. 

Mass.—Athol Sav, Bank v. Bennett, 
89 N.E. 632, 203 Mass. 480. ' j 
Motion to dismiss on evidence 
When an Interpleader proceeding 
is being heard finally on its merits, 
there is no practice in equity analo¬ 
gous to, or in the nature of, a mo¬ 
tion for a nonsuit and the parties 
should present evidence they wish 
to present or definitely submit case 
for final disposition on evidence 
which has been introduced so that 
the record will be complete when 
trial justice makes his decision and 

8S 


when the case comes to the supreme 
court on appeal.—^Rhode Island Hos¬ 
pital Trust Co, V. Gilleney, 199 A. 
691, 61 R.I. 23. 

20. Mo.—Hughes v. Ball, 144 S.W. 
2d 125. 

Issue not raised by pleadings can- 
i not be considered on a motion for 
I judgment on the pleadings.—^Day 
Stores V. Southern Broadcasting Cor¬ 
poration, La.App., 1 So.2d 99. 

21- La.—Prudential Ins. Co. of 

America v. Johnson, App., 172 So. 
662. 

22. N.T.—Greenblatt v. Mendelsohn, 
92 N.Y.S. 963, 46 Misc. 564. 

23. N.Y.—Greenblatt v, Mendelsohn,, 
supra. 

24. N.Y.—Greenblatt v, Mendelsohn,, 
supra. 

25. N.Y.—Sayer v. Bieme, 79 N.Y. 
S. 696, 78 App.Div. 491. 

26. N.Y.—Sayer v. Bieme, supra^ 

27. N.Y.—Greenblatt v. Mendelsohn,. 
92 N.Y.S. 963, 46 Misc. 664. 

28- N.Y.—Greenblatt v. Mendelsohn,, 
supra. 

29- N.Y.—Greenblatt v. Mendelsohn,, 
supra. 

30. Ala.—^McDonald v. McDonald, 
110 So. 291, 215 Ala. 179— H, C. 
Schrader Co. v. A Z. .Bailey Gro¬ 
cery Co., 74 So. 749, 15 Ala. 647. 
VerifloatloxL 

The statement of claim by a party 
brought in as defendant need not 
conclude with a verification, or to^ 
the country.—Caston v. Turner, 48- 
So. 721, 95 Miss. 303. 
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of It is not necessary for him to make a - 

part of his pleading a contract relating to the 
fund in controversy which has been pleaded by 
plaintiff and the original defendant,^^ 

Demurrer, The complaint served after an or¬ 
der of interpleader, being by its own terms not 
only a supplemental but an amended pleading, is 
clearly a substitute for the original complaint, and 
therefore subject to demurrer by the substituted de- 
fendant^^ Irrelevant matter in the statement of 
claim of the substituted defendant, stating sub¬ 
stantially and clearly his right, should be disre¬ 
garded, and is not ground for demurrer.34 

§ 37. Issues, Proof, and Variance 

As between the stakeholder and the claimants, the 
only issue Is the right to Interplead; as between the 
claimants, the issue is who is entitled to the fund. 

The only question which can be litigated between 
the stakeholder and claimants is the right to com¬ 
pel interpleader.35 Interpleader being granted, com¬ 
plainant cannot be heard as to his liability, since 
his bill assumes that he is merely a stakeholder and 
stands impartial between claimants,^® and cannot 


urge the claims of certain impleaded defendants 
against others,^7 or object to any ruling or decision 
made in the action affecting alone their rights as 
between themselves,38 or take any part in the argu¬ 
ment of the questions involved between defend- 
ants.^9 Claims of defendants against plaintiff can¬ 
not be put in issue in the interpleader suit;^® the 
amount of the fund or matter in the hands of com¬ 
plainant, on which hostile claims are alleged to 
have been made, must be taken to be as stated by 
complainant, and cannot be controverted by the 
answers for the purpose of having it adjudicated,^^ 
but a claimant may be permitted to proceed at law 
to establish his right to that part of his demand 
which is not in controversy with the other defend- 
ants.‘^2 Where defendant has appeared and ad¬ 
mitted complainant's right to file the bill, his claim 
cannot be barred without directing an issue between 
claimants unless he disclaims.^ ^ 

Between clahnants, the question to be determined 
in an interpleader proceeding is, to whom does the 
fund or property belong All claims to the 
funds, both legal and equitable, and all issues, may 
be considered and determined,^5 provided they are 


31. Ala.—McDonald v. McDonald, 
110 So. 291. 215 Ala. 179. 

33 C.J. p 460 note 27. 

32. Ind.—Irvin v. Ratliff, 94 Ind. 
583. 

33. N.T.—Sayer v. Beime, 79 N*.T. 
S. 696, 78 App.Div. 491. 

34. Miss.—Gaston v. Turner, 48 So. 
721, 95 Miss. 303. 

35. Ala.—Pratt v. First Nat Bank 
of Fayette, 9 So.2d 744, 243 Ala. 
261. 

Mo.—Hyer v. Baker, 130 S.W.2d 516, 
transferred, see, App., 128 S.W.2d 
1067. 

Or.—Milton Warehouse Co. v, Basche 
Sag-e Hardware Co., 34 P.2d 338, 
147 Or. 563. 

33 C.J. p 461 note 50. 

Source of funds 

Fact that deposit in part repre¬ 
sented proceeds from form of gam¬ 
bling and that money was tainted 
with illegality was not available on 
motion to interplead.—Community 
Volunteer Fire Co. of Nimmonsburg 
V. City Nat Bank of Binghamton, 14 
N.T.S.2d 306, 171 Misc. 1027. 

38. U.S.—corpus Juris cited in Pa¬ 
cific Mut Life Ins. Co. v. Lusk, 
D.C.La., 46 F.2d 605, 609. 

La.—Phelps v. State, App., 1 So.2d 
806. 

33 C.J. p 461 note 63. 

Counsel 

Under express rules in chancery 
in some jurisdictions, no solicitor or 
counsel for plaintiff may appear, 
or be heard, or act for, or in behalf 


of, any or either of defendants.— 
Provident Sav. Inst v. White, 116 
Mass. 112—33 C.J. p 462 note 87. 

37. Cal.—Terry v. Southwestern 
Bldg, Co., 185 P. 212, 43 Cal. 366. 

38. Minn.—St Louis Life Ins. Co. 
V. Alliance Mut Life Ins. Co., 23 
Minn. 7. 

39. Mass.—Savage v. McCauley, 16 
N.B.2d 639, 301 Mass. 162. 

33 C,J. p 461 note 56. 

40. Cal.—^Heilman Commercial Trust 
& Savings Bank v. Alden, 275 P. 
794, 206 Cal. 592. 

La.—Phelps v. State, App., 1 So.2d 
806. 

33 C.J. p 461 note 57. 

Under statute so providing claims 
of lienors against owner completing 
building after default by contractor, 
based on contention that some of 
work was not covered by original 
contract, could be considered in con- 
cursus proceeding by owner.—Cook 
V. Ruston Oil Mills & Fertilizer Co., 
109 So. 634, 161 La. 876. 

41. Md.—Wilmer v. Philadelphia & 
Heading Coal & Iron Co., 93 A. 
167, 124 Md. 699, 608. 

33 C.J. p 461 note 58. 

42. N.T.—City Bank v. Bangs, 2 
Paige 670. 

43. Mo.—^McFarland v. McCreath, 
36 Mo.App. 112. 

Vt—^Brattleboro First Nat. Bank v. 
West River R. Co., 46 Vt. 633. 

44. Ala.—Catts v. Slpsey Coal Min¬ 
ing Co., 102 So. 895, 212 Ala. 421. 

Fla.—^Florida Bast Coast Ry. Co. v. 
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Eno, 128 So. 622, 99 Fla. 887, 70 
A.L.R. 506. 

Mont.—Davis v. Claston, 268 P. 787, 
82 Mont. 574. 

Pa.—^First Nat. Bank in Greensburg 
V. Travelers Ins. Co., Com.Pl., 27 
Westmoreland Co.L.J. 75. 

Tex.—Corpus Juris cited in Bolton 
V. Baldwin, Civ.App., 57 S.W.2d 
957, 959. 

33 C.J. p 461 note 61, p 462 notes 67- 
70. 

Independent suits 

Claimants to fund deposited with 
court by debtor cannot maintain in¬ 
dependent suit against each other 
in relation thereto.—^Waters v. Cor- 
lett, 176 N.E. 565, 123 Ohio St. 632. 

45. U.S.—Roberts v. Metropolitan 
Life Ins. Co.. C.C.A.I11., 94 P. 2 d 
277, certiorari denied 58 S.Ct. 764, 
303 U.S. 660. 82 L.Bd. 1119—Smith 
v. Metropolitan Life Ins. Co., 94 
P.2d 277, certiorari denied 58 S. 
Ct 1039, 304 U.S. 570, 82 L.Ed. 
1535—^American Surety Co. v. Cal¬ 
casieu Oil Co., D.C.La., 3 F.Supp. 
939. 

Conn.—^Bishop v. Groton Sav. Bank, 
114 A. 88 , 96 Conn. 325. 

Mont.—^Rocky Mountain Elevator Co. 
V. Bammel, 81 P.2d 673, 106 Mont. 
407. 

N.Y.—^Zies V. New York Life Ins. 
Co., 261 N.Y.S. 709, 237 App.Div. 
367, reargument denied 265 N.Y.S. 
890. 

Pa.—^Albert M. Greenfield & Co. v. 
Roberts, 6 A.2d 642, 135 Pa.Super. 
328. 
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raised by the pleadings,^® and under some statutes 
a court may determine any controversy between 
the parties if this can be done without prejudice 
to the rights of others,^7 but other decisions hold 
that the issues must be limited to claims against 
the fund.48 It has been held that claimant has no 
interest in, and cannot question the validity of, a 
link in another claimant’s claim where the only per¬ 
sons whose rights are involved by such link are the 
stakeholder or a third party,but he may put in 
issue the capacity of another claimant to sue.^O 

§ 38. Objections, Waiver, and Amendments 

Formal objections may be cured by amendment or are 
waived by going to a hearing on the merits. 

The courts are generally liberal in permitting 
amendments to the pleading in an interpleader ac- 
tion.51 An amendment to the pleadings may be 
made after issue is joined and at any time before 
verdict.52 An objection to the bill which goes rath¬ 
er to its form than to its substantial equity may 
be cured by amendmcnt.53 Where the bill has been 
fully tried, the right to maintain it depends on 
the proof and not on the pleadings, which, if not 
correct, may be made so by amendment.^^ Where 
a bill of interpleader is defective for want of an 
affidavit alleging no collusion between the parties, 


the defect can be corrected by leave to amend, and 
the filing of a new bill, with the necessary affida¬ 
vit,or by filing a written affidavit as a part of 
the bill, including the necessary statement.®^ 

Waiver. Objections that complainant did not an¬ 
nex an affidavit that there was no collusion between 
him and any of claimants,®^ that complainant did 
not offer to bring the property in controversy into 
court, that the respective claims of defendants 
were not set out,®^ that the bill showed that one of 
defendants was entitled to the debt,®^ and that aft¬ 
er defendants had interpleaded no replication was 
filed®! are formal objections which are waived by 
going to a hearing on the merits. 

Irregularities in the mode of substitution of de¬ 
fendant may be waived by the substituted party, 
as may also objections to plaintiff’s pleading after 
substitution.®® Plaintiff, by consenting to the sub¬ 
stitution of a new defendant on application of the 
original defendant, does not waive the right to de¬ 
mur to the pleading of the new defendant.®^. 

§ 39. Dismissal before Hearing 

A voluntary dismissal Is permissible before answer; 
the bin will be involuntarily dismissed where It appears 
on its face that interpleader is not proper. 

Before defendants have interpleaded, or the court 


Any relevant fact bearing on own¬ 
ership and distribution of funds In¬ 
volved may be raised and legality 
and validity of right or title of all 
claims thereto Is Involved, if denied 
or questioned.—United Gas Public 
Service Co. v. Eaton, La.App., 153 
So. 702. 

46. Kan.—Taylor v, American Home 
Life Ins. Co., 22 P.2d 459, 137 
Kan. 862. 

La.—Bertonlere v. Savoure, 113 So. 
459, 163 La. 1073—Guess & Albin 
V. Worman, App., 162 So. 662. 
Evidence must conform to pleadings 
La.—^Temple v. Forgy Hanson & Mc- 
Corkle, App., 151 So. 435. 

Mass.—Barnett v. Greenfield, 1 N.E. 

2d 11, 294 Mass. 148, 

Pa.—Saxton v. Morris, 79 A 131, 229 
Pa. 343—Coleman v, Shenandoah 
Life Ins. Co., 24 A2d 146, 147 Pa. 
Super. 242. 

47. Neb.—Provident Savings & 
Loan Ass’n v. Booth, 293 N.'W'. 293, 
138 Neb. 424. 

33 C.J. p 462 note 65. 

48. U.S.—^Massachusetts Bonding & 
Ins. Co. V. Daniels, D.C.I11., 35 P. 
Supp. 653. 

Ala.—^Baker v, Baldwin County 
Bank, 168 So. 141, 232 Ala. 359. 
La.—Standard Oil Co. of Louisiana 
v. Futral, 16 So.2d 65, 204 La. 
215. 


49. U.S.—^Hirschmann v. Bank of 
Dassel, C.C.AMinn., 21 P.2d 263. 

33 C.J. p 462 note 63. 

Defenses waived by stakeliolder 
cannot be urged by another claim¬ 
ant.—Prudential Ins, Co. of America 
V. Tutalo, 178 A 859, 65 R.I. 160. 

50. S.C.—^Patterson v. Pagan, 18 S. 
C. 684. 

Insurable Interest 
Adverse claimants of fire policy 
proceeds were entitled to raise ques¬ 
tion of defendant’s lack of insura¬ 
ble Interest in insured residence, 
where validity of policy was not In¬ 
volved.—^Union Cent. Life Ins. Co. v. 
Harp, 14 So.2d 643, 208 La. 806, 
transferred, see. App., 8 So.2d 129. 
5L Ala,—Commonwealth Ins. Co. of 
New York v. Terry, 159 So. 822, 
230 Ala. 125. 

Adding additional party 
Allowance of amendment to bill of 
interpleader, joining another as par¬ 
ty defendant. Is unobjectionable, al¬ 
though no notice is given other de¬ 
fendants.—^United Life & Accident 
Ins. Co. V, North Atlantic Securities 
Corporation, 133 A 447, 82 N.H. 321. 

52. La.— J. Watts Kearny & Sons 
V. Perry, 141 So. 13, 174 La. 411. 
Amended answers filed after the 
order of interpleader are not too 
late.—^Estill v. Estill, 94 S.E, 304, 
147 Ga, 358. 


53. Ga.—^Estill v. Estill, supra. 

La.—Continental Ins. Co. v. Madon- 
la, 18 So.2d 310, 205 La. 828. 

33 C.J. p 460 notes 33, 37. 

54. N.H.—Page Belting Co. v. 

Prince, 91 A 961, 77 N.H. 309. 

55. Md.—^Home Life Ins. Co. v. 

Caulk, 38 A 901, 86 Md. 385. 

56. Md.—^Home Life Ins. Co. v. 

Caulk, supra, 

33 C.J. p 460 note 36. 

57. Mo.—Brown v. Curtin, 62 S.W. 
2d 387, 330 Mo. 1156. 

33 C.J. p 460 note 40. 

58. Mass.—Cobb v. Rice, 130 Mass. 
231. 

59. Mass.—Cobb v. Rice, supra. 

60. N.C.—Supreme Lodge K. H. v. 
Selby, 69 S.E. 51, 153 N.C. 203. 

61. Mass.—Cobb v. Rice, 130 Mass. 
231. 

62. Ala.—^Lokey v. Ward, 154 So. 
802, 228 Ala. 559. 

Mont.—State ex rel. Bedord v. Dis¬ 
trict Court of Ninth Judicial Dist. 
in and for Glacier County, 114‘P. 
2d 265, 112 Mont. 192. 

33 C.J. p 461 note 47. 

63. N.Y.—Greenblatt v. Mendelsohn, 
92 N.Y.S. 963, 46 Misc. 664. 

33 C.J. p 461 note 48. 

64. Ala.—Coleman v. Chambers, 29 
So. 58, 127 Ala. 615. 
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has ordered them to interplead, complainant is en- ) 
titled to dismiss his bill,65 but he is not entitled to 
take a voluntary dismissal after answers have been 
filed.®® Where the bill shows affirmatively that the 
case is not a proper one for interpleader, and it 
appears that it is not amendable so as to state a 
proper case, it may be dismissed on motion for 
want of equity,®"^ and it may be dismissed as to a 
particular defendant who cannot properly be re¬ 
quired to interplead,®® but a bill which sufficiently 
shows a cause for interpleader will not be dis¬ 
missed,®^ and where the bill can be amended to 
state proper grounds for the remedy, it should not 
be dismissed on demurrer, without giving an oppor¬ 
tunity therefor.*^® Where there is a real and sub¬ 
stantial issue as to the amount owed by the stake¬ 
holder, the bill will be dismissed.*^! Where a party 
to a concursus proceeding is dismissed therefrom 
on an exception of no cause of action, he ceases to 


§ 40 

be a party to the suit, and is without authority to 

file a rule in the proceeding.'^^ 

§ 40. Evidence 

The stakeholder has the burden of proving the fact 
entitling him to interplead. 

The burden is on the stakeholder to prove thi 
facts which entitle him to interplead he musi 
show affirmatively that his attitude is that of a dis¬ 
interested stakeholder,'^'^ and cannot cast on claim¬ 
ants the burden of settling the question with re¬ 
gard to which of them he has obligated himself. 
He is not required to establish the validity of the 
adverse claims, but simply to show that the whole 
or part of the debt is claimed adversely by de¬ 
fendants without collusion on his part.^® General 
rules as to the admissibility'^'^ and weight and suf¬ 
ficiency'*® of evidence apply. Where it appears 
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65. N.H.—Barrett v. Cady, 96 A., 
325, 78 N,H. 60. 

66 . Ill.—Union Indemnity -Co. v. 
Jeschke, 267 IlLApp. 113. 

La.—United Order of Odd Fellows 
of Louisiana, District Grand Lodge 
No. 21, Bureau of Endowment v. 
Porea, App., 173 So. 543. 

67. Ill.—Prudential Ins. Co. of 

America v. Ostrom, 274 IlLApp. 
241. 

33 C,J. p 462 note 74. 
dismissal of answer and oonnter- 
claim 

The dismissal of a bill of inter¬ 
pleader carried with it the dismis¬ 
sal of the answer and counterclaim. 
Fla.—Hollopeter & Post v, Saenz, 
182 So. 906, 133 Fla. 279. 

Ga.—Daniel v. Citizens & Southern 
Nat. Bank. 185 S.E. 696, 182 Ga. 
384, followed In Daniel v. First 
Nat Bank, 185 S.B. 710, 182 Ga. 
409. 

68 . Cal.—Los Angeles v. Amidor, 73 
P. 1049, 140 Cal. 400, 

Where court lacks jurisdiction 
over claimants, the court may per¬ 
mit the stakeholder to pay the 
money to one of claimants, on his 
furnishing indemnity, and dismiss 
the bill, leaving the parties to liti¬ 
gate before the proper tribunal.— 
Perkins v. Trippe, 40 Ga. 225. 
Dismissal as to all 

On holding a complaint In the na¬ 
ture of a bill of interpleader Insuffi¬ 
cient on demurrer by part of de¬ 
fendants, the suit may be dismissed 
as to all, where the object of the 
suit would be frustrated unless the 
demurring defendants are required 
to interplead.—Union Trust Co. v. 
Stamford Trust Co., 43 A. 555, 72 
Conn. 86 . 

69. U.S.—^Marine Midland Trust Co. 
of New York v. Irving Trust Co., 


D.C.N.T., 56 P.2d 385, appeal dis¬ 
missed. C.C.A., Marine Midland 
Trust Co, of New York v. Eybro 
Corporation, 58 F.2d 165. 

Pa.—Allegheny County v. Simon, 
Com.Pl.. 90 Pittsb.Leg.J. 101. 
Answer conceding superior title 
in another claimant does not war¬ 
rant the dismissal of the bill where 
claimant changes his position in his 
answer to the amended bill.—Marine 
Midland Trust Co. of New York v. 
Irving Trust Co.. D.C.N.T., 56 P.2d 
385, appeal dismissed, C.C.A., Ma¬ 
rine Midland Trust Co. of New 
York V. Eybro Corporation, 68 P.2d 
165. 

Dismissal without prejudice is er¬ 
ror.—^Alley V. Adams County, 76 Ill. 
101 . 

70. Ala.—^IModem Order of Prsetori- 
ans V. Merriman, 85 So. 473, 204 
Ala. 197. 

71. N.J.—Urban v. Karl J. Olson, 
Inc,, 13 A,2d 221, 127 N.J.Eq. 311. 

Dispute not shown 
U.S.—^Hunter v. Federal Life Ins. 
Co., C.C.A.Ark., Ill F.2d 551. 

72. La.—State v. Jackson, 82 So. 
213, 145 La. 250. 

73. U.S.—Dee v. Kansas City Life 
Ins. Co., C,C.AI11., 86 F.2d 813— 
Massachusetts Mut. Life Ins. Co. 
V. Murdoch, D.C.Or., 66 F.Supp. 
500. 

N.Y.—^American Motorists Ins. Co. v. 
Oakley, 14 N,Y.S.2d 883, 172 Misc. 
319. 

N.C.—Maynard v. Virginia Life Ins. 

Co., 44 S.E. 405, 132 N.C. 711. 
Tenn.—John Weis, Inc., v, Reed, 118 
S.W.2d 677, 22 Tenn.App. 90. 
Allegations admitted need not be 
proved.—Driver v. International Air 
Race Ass’n of America, 129 P.2d 
771, 64 Cal.App.2d 614. 
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74- Mo.—Greene v. Davis, 96 S.W. 

318. 118 Mo.App. 636. 

75. Fla.—Jax Ice & Cold Storage 
Co. V. South Florida Farms Co., 
109 So. 212, 91 Fla. 593, 48 AL.R 
957, followed in Central Farmers' 
Trust Co. V. Davis, 132 So. 695. 
101 Fla. 832—Fogg v. Goode, 82 
So. 614, 78 Fla. 138. 

76- Cal.—^Williams v. Gilmore, 125 
P.2d 539, 51 Cal.App.2d 684. 

N.Y.—Supreme Lodge K, L. H. v. 
Staff, 160 N.y.S. 1052. 

77- Md.—Miller v. Massachusetts 
Mut. Life Ins. Co.. 36 A.2d 517. 183 
Md. 19. 

33 C.J. p 463 notes 16, 17. 

78. Bvidenoe held sufficient 
Tex.—McCormick v. Southwestern 
Life Ins. Co., Civ.App,. 35 S.W.2a 
502. 

33 C.J. p 463 note 19 [a], 

Evidence held insuffleieut 
Mo.—Cobb V. George P. Mosher Real 
Estate Co., App.. 257 S.W. 151. 

33 C.J. p 463 note 19 fbl. 

Good faith or collusion 

(1) The authority of the court to 
order an interpleader cannot be af¬ 
fected by a mere allegation of bad 
faith or collusion when the proof 
submitted satisfactorily shows that 
such claim is not well founded.—U. 
S. Mortg. & Trust Co. v. Vermilye & 
Power, 130 N.Y.S. 303. 72 Misc. 375. 

( 2 ) That complainant has acted in 
good faith is apparent from the fact 
that before filing his complaint he 
offered to pay either of the adverse 
claimants who would enter into a 
bond to Indemnify him against such 
payment.—Crane v. McDonald, 23 N. 
B. 991, 118 N.Y. 648, 2 Silv.A. 34L 

(3) Evidence held to show good 
faith.—Goggln v. Mutual Aid Union, 
Mo.App., 264 S.W. 729. 
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§ 41 

from the answer that defendants claim the fund in 
dispute, no other evidence of that fact is requiredJ^ 

§ 41 . -- On Issues between Claimants 

Each claimant has the burden of proving his own 
claim by a preponderance of the evidence, and cannot 
recover on the weakness of an adverse claim. 

Both claimants are in the position of a plaintiff 
in possessory actions, and must recover on the 


strength of their own title rather than on the weak¬ 
ness of that of the adversary and each claim¬ 
ant has the burden of establishing his own claim 
by a preponderance of the evidence,but one in¬ 
terposing an affirmative defense to a claim has the 
burden of proving such matter.S2 The answers of 
defendants may be read against one another.^^ 
General presumptions and inferences of fact ap¬ 
ply,as do the general rules with regard to the 


(4) Evidence held not to show col¬ 
lusion.—Cook V. Ruston Oil Mills & 
Fertilizer Co., 127 So. 847, 170 La. 
10 . 

79. Ill.—Morrill v. Manhattan Life 
Ins, Co., 82 Ill.App. 410, affirmed 
5S N.E. 656, 183 Ill. 260. 

33 C.J. p 463 note 20. 

80. Fla.—Bourne v. State Bank of 
Orlando & Trust Co., 142 So. 810, 
106 Fla. 46. 

IlL—Prudential Ins. Co. of America 
V. Cahill, 62 N.E.2d 481, 321 Ill. 
App. 45. 

Ind.—^Elliott V. Metropolitan Life 
Ins. Co.. App., 64 N.E.2d 911. 

Mo.—State ex rel. Bennett v. Beck¬ 
er. 76 S.W.2d 363, 335 Mo. 1177— 
Craft V. Miller, App., 72 S.W.2d 
806. 

Mont.—State v. Banking* Corporation 
of Montana., 241 P. 626, 74 Mont 
491. 

N.J,—^Union County v. Hopkins, 123 
A. 365, 95 N.J,Eq, 444. 

K.T.—^Willat Film Corporation v. 
Central Union Trust Co. of New 
York, 222 N.Y.S. 671. 221 App.Div. 
180—Morgan v. Sackett, 16 N.Y.S. 
2d 683, 172 Misc. 855. 

N.C.—Lockhart v. Pilot Life Ins. Co., 
136 S.B. 243, 193 N.C. 8. 

Pa.—Waples v. Police Beneficiary 
Ass’n. 41 A.2d 342, 156 Pa.Super. 
692—Garland v. Craven, 41 A.2d 
140, 156 Pa.Super. 351. 

R.I.—Rhode Island Hospital Trust 
Co. V. Gllleney, 199 A. 691, 61 R. 
L 23. 

Tenn.— Corpus Juris quoted in John 
Weis. Inc. v. Reed, 118 S.W.2d 677. 
681, 22 Tenn.App. 90. 

Vt.—Corpus Jnris cited in Swanton 
Sav. Bank & Trust Co. v. Shapiro, 
154 A. 661, 662, 103 Vt 846. 

33 C.J. p 464 note 23, 

Disclaimer filed by one defendant 
did not make out a case for either 
of other defendants.—Prudential Ins. 
Co. of America v. Cahill, 52 N.E.2d 
481, 321 IlLApp. 45. 

Claimant is defendant with regard 
to other claims and plaintiff with re¬ 
gard to his own.—^Hennington v. Pe¬ 
troleum Heat & Power Co. of Louisi¬ 
ana, 198 So. 583, 194 La. 188. 

Designation in decree of one claim¬ 
ant as plaintiff did not put burden 
of proof on her or relieve other 
claimant of burden of showing right 


to account.—Wetzel v. Collins, 185 
A. 117, 170 Md. 383. 

81. U.S.—Howells State Bank v. 

Novotny, C.C.A.Neb., 69 F. 2 d 32—| 
Provident Mut. Life Ins. Co. of 
Philadelphia v. Bennett, D.C.Iowa, 
58 F.Supp. 72—^New York Life Ins. 
Co. V. Cross, D.C.N.Y., 7 F.Supp. 
130—^Metropolitan Life Ins, Co. v. 
Dunne, D.C.N.Y., 2 F.Supp. 165. 
Ala.—McCall v. Morgan, 14 So. 2d 
374, 24-4 Ala. 472—Phillips v. Phil¬ 
lips, 198 So. 132, 240 Ala. 148. 

Ind-—Elliott V. Metropolitan Life 
Ins. Co., App., 64 N.E.2d 911— 
Beene v. Gibraltar Indus. Life Ins. 
Co., App., 63 N.E.2d 299. 

IOW 8 U—Shepherd v. Pacific Mut. Life 
Ins. Co., 300 N.W. 556, 230 Iowa 
1304. 

Mass.—Finegan v. Prudential Ins. 
Co. of America, 14 N.E.2d 172, 300 
Mass. 147, 116 A.L.R. o3‘5. 

Mo.—^New York Life Ins. Co. v. 
Wright, 88 S.W.2d 403, 229 Mo. 
App. 950. 

N.J.—^Woehr v. Travelers Ins. Co. of 
Hartford, Conn., 34 A.2d 136, 134 
N.J.Eq. 38—Union County v. Hop¬ 
kins, 123 A, 365, 95 N.J.Eq. 444. 
N.Y.—Suta V. Zapotochny, 4 N.Y.S. 

2d 217, 254 App.Div. 172. 

Ohio.—Niederlehner v. Weatherly, 54 
N.E!,2d 312, 73 Ohio App. 33, appeal 
dismissed 51 N.B.2d 1016, 142 Ohio 
St 366. 

Okh—^Wells V. U. S. Fidelity & Guar¬ 
anty Co., 77 P.2d 716, 182 Okl. 290. 
Pa.—Shepler v. Pennsylvania R. Co., 
'5 A.2d 667, 334 Pa. 257—Fidelity 
Trust Co. V. Travelers Ins. Co., 181 
A. 594, 320 Pa. 161—Garland v. 
Craven, 41 A.2d 140, 166 Pa. Super. 
351—^Fulforth r. Prudential Ins. 
Co. of America, 24 A 2d 749, 147 
Pa.Super. 516—^Pashuck v. Metro¬ 
politan Life Ins. Co., 188 A 614, 
124 Pa,Super. 406—^Wysocki v. 
Pinkus & Sons, Com.Pl., 41 Lack. 
Jur. 76, 

S.C,—York V. Sumner, 11 S.E.2d 864, 
195 S.C. 413. 

Tex.—^Travelers Ins. Co. v. Nelle, 
Civ.App., 115 S,W.2d 98*8, error dis¬ 
missed. 

Neither claimant has primary bur¬ 
den of proof 

N.H.—Ross V. Eaton, 6 A 2d 762, 90 
N.H, 271. 


C.A.I11., 75 F.2d 664, certiorari de¬ 
nied 65 S.Ct. 831, 295 U.S. 749, 79 
L.Ed. 1694. 

Ill.—Farmers & Merchants Bank of 
Vandalia v. Holland, 32 N.E.2d 987. 
309 IlLApp. 193. 

La.—C. R. Cummins, Inc. v. Couch 
Const. Co., App., 152 So. 86 . 
Mental incapacity 

U.S.—^Howells State Bank v. Novot¬ 
ny, C.C.ANeb., 69 F.2d 32. 

La.—^Bonnette v. Bonnette, App., 161 
So. 616. 

Mo.—Pendler v. Roy, 68 S.W.2d 459, 
231 Mo. 1083. 

One who denies right of named 
beneficiary to receive the proceeds 
of a life policy has the burden of 
showing that the beneficiary is not 
entitled thereto.—^Zolintakis v. Or- 
fanos, C.C.AUtah, 119 P.2d 671, cer¬ 
tiorari denied Orfanos v. Zolintakis, 
62 S.Ct. 62, 314 U.S. 630, 86 L.Ed. 
506. 

Burden on party pleading Issue 
La.—^Temple v. Porgy Hanson & 
McCorkle, App., 151 So. 435. 

83. Fla.—^Bourne v. State Bank of 
Orlando & Trust Co., 142 So. 810, 
106 Fla. 46. 

Iowa.—Calendro v. American & For¬ 
eign Ins. Co., Hartford Fire Ins. 
Co.. Intervener, 289 N.W, 485, 227 
Iowa 829. 

33 C.J. p 464 note 29. 

Discovery 

The rule that, where a discovery 
is sought, the answers, In so far 
as responsive to the interrogatories, 
can be overcome only by two wit¬ 
nesses or by one witness and cor¬ 
roborating circumstances, applies to 
bills of interpleader where one de¬ 
fendant seeks a discovery from an¬ 
other defendant—^Perkins v. Mor¬ 
gan, 83 S.E. 705, 107 Ga. 835. 

84. U.S.—Toomey v. Toomey, C.C.A. 
Ill., 98 P.2d 736. 

La.—Sumner v. Grand Lodge, K, P. 
of Louisiana, App., 147 So. 747— 
Grand Lodge, General Grand In¬ 
dependent Order of Brothers and 
Sisters of Love & Charity, etc. v. 
Randall, App., 147 So, 748—Grand 
Lodge, Knights and Ladies of 
Honor of America v. Randall, 
App., 147 So. 749. 

Okl.—^National Life St Accident Ins, 
Co. V. Reese, 96 P.2d 1068, 186 
OkL 133. 


82. U.S.—Solomon v, Benjamin, C. 
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burden of going forward with the 
likewise, as do the general rules 

S.C.—^Hodge V. Sovereigrn Camp, W. 
O. W., 146 S.E. 226, 148 S.C. 369. 

85. Ill.—Thompson v. Metropolitan 
Life Ins. Co., 47 N.E,2d 879, 318 
IlLApp. 235, 

Kan.—Loveless v. Ott, 250 P. 324, 
121 Kan. 728. 

La.—Sumner v. Grand Lodge, K. P. 
of Louisiana, App., 147 So. 747— 
Grand Lodge, General Grand In¬ 
dependent Order of Brothers and 
Sisters of Love & Charity, etc., v. 
Randall, App., 147 So. 748—Grand 
Lodge, Knights and Ladies of 
Honor of America v. Randall, 
App., 147 So. 749. 

Pa.—McFadden v. Equitable Life As- 
sur. Soc. of U. S., 41 A.2d 624, 
351 Pa. 570. 

33 C.J. p 464 note 25. 

86. Colo.—Poster v. Kragh, 103 P.2d 
480, 106 Colo. 249. 

Fla,— Corpxis Juris cited iu Bourne 
V. State Bank of Orlando & Trust 
Co., 142 So. 810, 814, 106 Fla. 
46. 

La.—Fidelity Homestead Ass’n v. 
Kennedy & Anderson, 105 So. 64, 
158 La. 1059. 

Tenn.— Corpus Juris quoted In John j 
Weis. Inc., v. Reed, 118 S.W.2d 
677, 681, 22 TenmApp. 90. 

Bvidenoe held admissible 

TJ.S.—Doering v. Buechler, C.C,A, 
Minn., 146 P.2d 784—Howells 
State Bank v. Novotny, C.C.A.Neb., 
69 F.2d 32. 

Idaho.—In re Idaho Mut. Ben. Ass'n, 
53 P.2d 1171, 56 Idaho 272. 

Ill.—Sohio Corporation v. Gudder, 
32 N.E.2d 148, 375 Ill. 622. 

La.—^Prudential Ins. Co. of America 
V. Johnson, App., 172 So, 562. 

Mich.—^Meyers v. Ermolik, 3 N.W.2d 
276, 301 Mich. 284. 

Mo.—^National Life & Accident Ins. 
Co. of Nashville, Tenn., v. Lay, 
39 S.W.2d 1070, 225 Mo.App. 705. 

N.M.—McClendon v. Dean, 117 P.2d 
250, 45 N.M. 496. 

N.Y.—^Willat Film Corporation v. 
Central Union Trust Co. of New 
York, 222 N.Y.S. 671, 221 App.Div. 
180. 

Pa.—Cody v. Metropolitan Life Ins. 
Co., 5 A.2d 887, 334 Pa. 137— 
Beaver Trust Co. v. Northwestern 
Mut. Life Ins. Co., 148 A, 471, 298 
Pa. 322—^Waples v. Police Benefi¬ 
ciary Ass*n, 41 A.2d 342, 156 Pa. 
Super. 592—Coleman v. Shenan¬ 
doah Life Ins. Co., 24 A.2d 146, 147 
Pa.Super. 242. 

Wash.—Gillingham v. Phelps, 119 P. 
2d 914, 11 Wash.2d 492. 

33 C.J. p 464 note 26 [a]. ' 

Evidence held inadmissible 

U.S.—Toomey v. Toomey, C,C.AI11., 
98 F.2d 736—^Deutser v. Marlboro 
Shirt Co., aC.A.Md., 81 P.2d 139. 
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evidence,85 and, the admissibility86 and weight and sufficiency^'^ of 

with regard to the evidence. 


La.—Gulf Refining Co. v. Evans, 
App., 181 So. 666 . 

Mo.—New York Life Ins. Co. v. 
Wright, 88 S.W.2d 403, 229 Mo. 
App. 950. 

Pa.—Cody v. Metropolitan Life Ins. 

Co., 5 A.2d 887, 334 Pa. 137. 

Utah.—Obradovich v. Walker Bros. 
Bankers, 16 P.2d 212, 80 Utah 5S7. 

87. U.S.—Lincoln Nat. Life Ins. Co. 
V. Horwich, C.C.A.I11., 115 F.2d 892 
—Provident Mut. Life Ins. Co. of 
Philadelphia v. Bennett, D.C.Iowa, 
58 F.Supp. 72—Bankers Life Co. v. 
Doering, D.C.Minn., 54 F.Supp. 302. 
affirmed, C.C.A., Doering v. Buech¬ 
ler, 146 F.2d 784—Metropolitan 
Life Ins. Co. v. Skov, D.C.Or., 51 
F.Supp. 470—Mutual Life Ins. Co. 
of New York v. Illinois Nat. Bank 
of Springfield, Ill., D.C.Mich., 34 
F.Supp. 206, affirmed Mackie v. 
Mackie, C.C.A., 126 P. 2 d 469—New 
York Life Ins. Co. v. Cross, D.C. 
N.Y., 7 F.Supp. 130. 

Ala.—^McRee v. Russell, 194 So. 827, 
239 Ala. 343. 

Conn.—Carroll v. Shetucket Realty 
I Co.. 174 A. 64, 118 Conn. 715. 

Fla.—Corpus Juris cited ia Bourne 
V. State Bank of Orlando & Trust 
Co.. 142 So. 810, 814, 106 Fla. 46. 
Ill.—Prudential Ins. Co. of America 
V. Cahill, 52 N.E.2d 481, 321 Ill. 
App. 45—^Kalschinski v. Illinois 
Bankers Life Assur. Co., 35 N.E.2d 
705, 311 IlLApp. 181—Chicago Ti¬ 
tle & Trust Co. V. Szymanski, 7 N. 

E. 2d 608, 289 IlLApp. 600. 

La.—Standard Oil Co. of Louisiana 
V. Futral, 15 So.2d 65, 204 La. 215. 
Mich.—Chrysler Corporation v. 

Hardwick, 1 N.W.2d 43, 299 Mich. 
696. 

Mo.—Craft v. Miller, App., 72 S.W.2d 
806. 

Tenn.—Jamison v. Metropolitan Life 
Ins. Co., 145 S.W.2d 553, 24 Tenn. 
App. 398—Corpus Juris quoted in 
John Weis, Inc. v. Reed, 118 S.W. 
2d 677, 681, 22 Tenn.App. 90. 

Tex.—Wyatt v. Wyatt, Civ.App., 63 
S.W.2d 268, error dismissed. 

33 O.J. p 464 note 27. 

Evidence held sufficient 
(1) To support findings. 

U.S.—^Nye v. Mutual Ben. Life Ins. 
Co., C.C.A.N.Y.. 148 P.2d 509— 
Kohler v. Kohler, C.C.A.Mont., 104 

F. 2d 38—Nance v. Hilliard. C.C.A, 
Mo.. 101 F.2d 957—Clark v. Sover¬ 
eign Camp, W. O. W., C.C.A.OkL, 
91 F,2d 619—^Fort Atkinson Loan 
& Investment Co. v. Merchandise 
Bank & Trust Co. of Chicago, Ill., 
C.C.A.Wis., 89 F.2d 942—Deutser 
V. Marlboro Shirt Co., CC.A.Md., 
81 F.2d 139—Solomon v. Benjamin, 
aC.A.IlL. 75 F.2d 664, certiorari 
denied 55 S.Ct. 831, 295 U.S. 749, 
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79 L.Ed. 1694—Spiro State Bank 
V. Bankers’ Nat. Life Ins. Co., C.C. 
A.Ark., 69 F.2d 185—Howells State 
Bank v. Novotny, C.C.A.Neb., 69 P. 
2d 32—^Holt V. Russell, C.C.A.Miss., 
30 P.2d 597, certiorari denied Rus¬ 
sell V. Holt. 49 S.Ct 351, 279 U.S. 
856, 73 L.Ed. 997—^Woodmen of the 
World Life Ins. Soc. v. Irick, D.C. 
S.C., 5S F.Supp. 202, affirmed C.C. 
A., Irick V. Irick, 150 P.2d 514— 
Commonwealth Life Ins. Co. v. 
Lowry, D.C.Fla., 41 F.Supp. 1. 
Ark.—Horn v. Cole. 156 S.W.2d 7S7. 
203 Ark. 361. 

Cal.—Penn. Mut. Life Ins. Co. v. 
Bank of America Nat. Tru.st & 
Savings Ass’n, 54 P.2d 453, 5 Cal. 
2d 288—Mutual Life Ins. Co. of 
New York v. Franck, 50 P.2d 4SO, 

9 Cal. App. 2d 52S—Peterson v. 
Chorley, 284 P. 956, 103 Cal.App. 
7S3. 

Fla.—Rariden v. Jason, 189 So. 410, 
138 Fla. 145. 

Ga.—^Edmiston v. Whitney Land Co., 
32 S.E.2d 259, 198 Ga. 546—Wash- 
bum v. Washburn, 4 S.E.2d 35, ISS 
Ga. 468. 

Ill.—Thompson v. Metropolitan Life 
Ins. Co., 47 N.E.2d 879, 318 ULApp. 
235—^Thomas v. Morris, 41 N.E.2d 
990, 314 IlLApp. 570—Metropolitan 
Life Ins. Co. v. Davis, 15 N.E.2d 
874, 295 IlLApp. 582. 

Ind.—^Elliott V. Metropolitan Life 

Ins. Co., App., 64 N.E.2d 911. 

Kan.—Obrist v. Grand Lodge of 

Kansas, A, O. U. W.. 256 P. 955. 
123 Kan. 616. 

La.—^American Surety Co. of New 
York V. Ryan, 170 So. 34, 185 La. 
678—^National Life & Accident Ins. 
Co, V. Turner, App., 174 So. 646— 
C. R. Cummins, Inc., v. Couch 
Const. Co., App., 152 So. 86 . 

Miss.—^Planters Lumber Co, v. 

Plumbing Wholesale Co., 181 So. 
140. 

Mont.—^Rocky Mountain Elevator Co. 
v. BammeL 81 P.2d 673, 106- Mont. 
407. 

Mo.—^Farmers* & Laborers* Co-op. 
Ins. Ass’n of Audrain County v. 
Bank of Centralia, 56 S.W.2d 606, 
227 Mo.App. 1068. 

N.H.—^New Hampshire Sav. Bank v. 
National Rockland Bank, 41 A.2d 
760, 93 N.H. 326. 

N.J.—Philadelphia Life Ins. Co. v. 
Mooney, 176 A. 166, 117 N.J.Eq. 
448. 

N.Y,—Callaghan v. Rogers, 24 N.Y. 
S.2d 390, 260 App.Div. 1050, rear¬ 
gument denied 26 Nr.Y.S.2d 998, 261 
App.Div. 826, appeal denied Calla¬ 
ghan V. Ruskay, 32 NJE3.2d 834, 
285 N.Y. 855—Mutual Life Ins. Co 
of New York v, Holley, 8 N.Y.S.2d 
697, 255 App.Div. 1032, reversed on 
other grounds 20 N.E.2d 776, 280 
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i 42. Trial or Hearing 

Claimants are entitled to a hearing on the question 
whether Interpleader jshould be granted, but the hearing 
houid be limited to that issue. 


As between the stakeholder and claimants, the 
hearing is limited to the stakeholder's right to in¬ 
terplead,^^ and that issue should be determined be- 


N. T. 330, 124 A.L.R. 1356— Finger 
V. Treitler. 52 N.Y.S.2d 841. 

>kl.—^Xational Life & Accident Ins. 
Co. V. Reese, 96 P,2d 1058, 186 
Okl. 133. 

)r.—Baker Loan & Trust Co. v. 
Portland Cattle Loan Co., 18 P.2d 
599. 141 Or. 524. 

>a.—Arcutt V. Brotherhood of Loco¬ 
motive Firemen and Enginemen. 
43 A.2d 599, 157 Pa.Super. 385— 
Smith V. John Hancock Mut. Life 
Ins. Co.. 27 A.2d 450. 150 Pa.Su- 
per. 97—Fulforth v. Prudential 
Ins. Co. of America, 24 A.2d 749. 
147 Pa.Super. 516—Petrik v. Na¬ 
tional Slovak Union, 7 A.2d 60, 
136 Pa.Super. 308—Tomilio v. Pis¬ 
co. 187 A. 86 , 123 Pa.Super. 423— 
Williams v. Brobst, Com.Pl., 32 
Luz.Leg.Reg. 386. 

5.C.—Hodge V. Sovereign Camp, W. 

O. W., 146 S.E. 220, 148 S.C, 369. 
5.D.—Mutual Life Ins. Co. of New 

York V. Brown, 275 N.W. 505, 65 
S.D. 540. 

Cex.—Edgar v. Rhode Island Ins. 
Co., Civ.App., 181 S.W.2d 824— 
Moore v. Moore, Civ.App., 146 S.W. 
2d 1090, error dismissed, judgment 
correct—Withers v. Armstrong, Civ. 
App., 142 S.W. 932—Sharp v. 
American Nat. Ins. Co., Civ.App., 
126 S.W.2d 50—Ahern v. McLaugh¬ 
lin. Civ.App.. 112 S.W.2d 1101. 

Jtah.—Obradovich v. Walker Bros. 

Bankers, 16 P.2d 212. SO Utah 687. 
iTa.—Fidelity & Deposit Co. of Mary¬ 
land V. Moore, 14 S.E.2d 307, 177 
Va. 341. 

iVash.—Gillingham v. Phelps, 119 P. 
2d 914, 11 Wash.2d 492—Sun Life 
Assur. Co. of Canada v. Sutter, 95 

P. 2d 1014, 1 Wash,2d 285, 125 A,L. 

R. 1089. 

( 2 ) To show claimant entitled to 
und. 

J.S.—^Holt V. Russell, C.C.A.Miss., 30 
F.2d 597, certiorari denied Russell 
V. Holt, 49 S.Ct. 351, 279 U.S. 856. 
73 L.Ed. 997—Provident Mut. Life 
Ins. Co. of Philadelphia v. Ben¬ 
nett, D.C.Iowa, 68 F.Supp. 72—Mu¬ 
tual Life Ins. Co. of New York v. 
O’Donnell, D.C.Ill., 29 F.Supp. 
1010. 

irk.—Reilly v. Henry, 60 S.W.2d 
1023, 187 Ark. 420. 

^1.—Mundt V. Connecticut General 
Life Ins. Co., 95 P.2d 966, 36 Cal. 
App.2d 416. 

ra.—^Adcock V. Mandeville Mills, 185 

S. E. 288, 182 Ga. 244. 

11.—Metropolitan Life Ins. Co. v. 
Davis. 15 N,E.2d 874, 295 Ill.App. 
682—Kimbell Trust & Savings 
Bank v. Olsen, 239 Ill.App. 609. 
a.—^Prudential Ins. Co. of America 
V. Johnson, App., 176 So. 625. 
lass.—Finegan t. Prudential Ins. j 


Co. of America, 14 N.E.2d 172, 300 
Mass. 147, 116 A.L.R. 535. 

Mich.—Golembieski v. Golembieski, 9 
N.W.2d 44, 305 Mich. 160—Chrys¬ 
ler Corporation v. Hardwick, 1 N. 
W.2d 43, 299 Mich. 696. 

N.J.—Goldberg v. Hudson County 
Nat Bank, 197 A. 20, 123 N.J.Eq. 
269. 

N.Y.—Finger v. Treitler, 52 N.Y.S.^d 
841. 

Pa.—Beaver Trust Co. v. Northwest¬ 
ern Mut. Life Ins. Co.. 14S A. 471, 
298 Pa. 322—Sookiasian v. Swift & 
Co., 100 Pa.Super. 69. 

R.I.—Prudential Ins. Co. of America 
v. McMahon, 199 A. 305, 60 R.I. 
446. 

Vt—Swanton Sav. Bank & Trust Co. 
v. Shapiro, 154 A. 661, 103 Vt 345. 

(3) To show claimant entitled to 
only part of fund.—New York Life 
ins. Co. V. Cross, D.C.N.Y., 7 F.Supp. 
130. 

(4) To show mental capacity. 

U.S.—Prudential Ins. Co. of America 

V. Moore, C.C.A.I11., 145 F.2d 580. 
certiorari denied 65 S.Ct 686 , 324 

U. S. 849. 89 L.Ed. 1409. 

Ala.—McRee v. Russell, 194 So. 827, 
239 Ala. 343. 

Ark.—Imler v. Williams, 117 S.W.2d 
1053, 196 Ark. 287. 

Ill.—Thompson v. Metropolitan Life 
Ins. Co., 47 N.E.2d 879, 318 Ill.App. 
235. 

La.—Bonnette v. Bonnette, App., 161 
So. 616. 

Mo.—Fendler v. Roy, 58 S.W.2d 459, 
331 Mo. 1083. 

<5) To show mental incapacity. 
U.S.—Howells State Bank v. Novot¬ 
ny, C.C.A.Neb., 69 P.2d 32. 

Iowa.—.iEtna Life Ins. Co. of Hart¬ 
ford, Conn., V. Morlan, 264 N.W. 
58, 221 Iowa 110. 

Mich,—Mutual Life Ins. Co. of New 
York v. Hughes, 291 N.W. 39, 292 
Mich. 644. 

Evidence held insnfSLcleiit 

( 1 ) To support finding. 

Cal.—Pacific Mut. Life Ins. Co. v. 
Cleverdon, 108 P.2d 405, 16 Cal. 2 d 
788—Van Orden v. Golden West 
Credit & Adjustment Co., 9 P. 2 d 
572, 122 Cal.App. 132. 

Ga.—^Adcock v, Mandeville Mills, r8'5 
S.E. '288, 1*82 Ga. 244. 

Mont.—Davis v. Claxton, 268 P. 787, 
82 Mont 574. 

N.Y.—^Russ V. Russ, 189 N.B. 729, 
263 N.Y. 625, reargument denied 
191 N.E. 510, 264 N.Y. 453—Miller 

V. Fellenstein, 19 N.Y.S.2d 959, 259 
App.Div. 867. 

(2) To establish claim. 

U.S.—Spiro State Bank v. Bankers* 
Nat Life Ins. Co., C.C.A.Ark., -69 
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F.2d 185—^Acacia Mut. Life Ins. 
Co. V. Bathurst, D.C.N.J., 28 F. 
Supp. 781. 

Conn.—Pouzzner v. Brethauer, 174 A. 
257, 119 Conn. 22. 

Ill.—Meyers v. Supreme Forest 

ViToodmen Circle, 26 N.E.2d 713, 
304 Ill..App. 582. 

Iowa.—Shepherd v. Pacific Mut. Life 
Ins. Co., 300 N.W. 556, 230 Iowa 
1304. 

Kan.—Sinclair Refining Co. v. Long, 
32 P.2d 464, 139'Kan. 632. 

La.—Smith v. Metropolitan Life Ins. 
Co., App., 196 So. 83—Madison v. 
Sun Life Assur. Co. of Canada, 
App., 191 So. 336. 

Mo.—Prudential Ins. Co. of America 
V. Sheehan, App., 133 S.W.2d 1060 
—Gnelcow v. Metropolitan Life 
Ins. Co., App., 108 S.W.2d 621, 
opinion quashed State ex rel. Gne- 
kow V. Hostetter, 105 S.W.2d 928, 
340 Mo. 1177—New York Life Ins. 
Co. V. Wright, 88 S.W.2d 403, 229 
Mo.App. 950. 

N.J.—Woehr v. Travelers Ins. Qo. of 
Hartford, Conn., 34 A.2d 136, 134 

K. J.Eq. 38—Goldberg v. Hudson 
County Nat Bank, 197 A. 20, 123 
N.J.Eq. 269, 

N.Y.—Mutual Life Ins. Co. of New 
York V. Holley, 8 N.Y.S.2d 429, 
255 App.Div. 338, reargument de¬ 
nied 8 N.Y.S.2d 697, 255 .App.Div. 
1032. reversed on other grounds 20 
NE.2d 776, 280 N.W. 330. 124 A. 

L. R. 1386—Mutual Life Ins. Co. v. 

Gervasini, 33 N.T.S.2d 278, 178 

Misc. 121, affirmed Mutual Life 
Ins. Co. of New York v. Gervasini, 
38 N.Y.S.2d 362, 265 App.Div. 847. 

Ohio.—Union Central Life Ins. Co. v. 
Mac Bralr, 31 N.E.2d 172, 66 Ohio 
App. 144. 

Pa.—Fidelity Trust Co. v. Travelers 
Ins. Co., 181 .A. 594, 320 Pa. 161— 
Waples V. Police Beneficiary Ass’n, 
41 A.2d 342, 156 Pa.Super. 592— 
Garland v. Craven. 41 A.2d 140, 156 
Pa.Super. 351—Pashuck v. Metro¬ 
politan Life Ins. Co., 188 A. 614, 
124 Pa.Super. 406. 

Tenn.—Jamison v. Metropolitan Life 
Ins. Co., 145 S.W.2d 553, 24 Tenn. 
App. 398. 

Tex.—Cole v. Browning, Civ.App., 
187 S.W.2d 588. 

88. U.S.—Turman Oil Co. v. Lath- 
rop, D C Okl., 8 F.Supp. 870. 

Ill.— ^ity Nat. Bank & Trust Co. of 
Chicago V. Dunham, 2*8 N.B.2d 812, 
306 Ill.App. 354. 

Interpleader alleging one of two 
defendants has no title cannot com¬ 
plain that such defendant is prema¬ 
ture in meeting issue at first oppor¬ 
tunity.—Brown v. Curtin, 52 S.W.2d 
387, no Mo. 1156. 
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fore trying the issues between daimants.^^ Claim¬ 
ants are entitled to a hearing on the issue,^0 but 
whether evidence must be taken depends on wheth¬ 
er the allegations of the bill are denied or whether 
claimants have set up matter in bar of interplead¬ 
er.^^ On such a hearing, the court will not pass 
on the merits of the claims to the funds, but will 
determine whether there are in fact adverse claims 
which are not merely colorable, frivolous, or col- 
lusive.^2 The court has some discretion in deter¬ 
mining whether or not to permit interpleader.^S 

Where the stakeholder has deposited the fund in 
court, a general verdict against him for that amount 
is improper.3^ 

§43. -Issues between Claimants 

The court in disposing of the questions in dispute 


between the claimants Is at liberty to adopt any recog¬ 
nized method of trial. 

The court cannot stop after determining that the 
cause is one for interpleader, but must proceed to 
determine the rights of claimants.^S If the plead¬ 
ings of claimants disclose agreement as to facts 
conclusive of their rights, the case may be dis¬ 
posed of on the pleadings,^® but if an issue of fact 
is made up, the issue must be tried.^*^ 

There seems to be no settled practice as to the 
mode of proceeding on an issue of fact between 
claimants and the court in disposing of the ques¬ 
tions in dispute is at liberty to adopt any recog¬ 
nized method of trial which will best accomplish 
justice in the particular case.^® The court may try 
the matter itself;^ it may refer the matter to a 
referee or a master it may in a proper case certi- 


S9. Fla.—Brown v. Marsh, 123 So. 
762, 98 Fla. 253. 

Ill.—Trust Co. of Chicago v. Jackson 
Park Bldg. Corporation, 25 N.E.2d 
616, 303 Ill.App. 631. 

90. Del.—Royal Ins. Co., Limited v. 
Simon, 172 A. 258, 20 Del.Ch. 15o. 

91. Cal.—^Williams v. Gilmore, 126 
P. 2 d 639, 51 Cal.App.2d 684. 

33 C.J. p 462 notes 81, 82. 

When answer denies facts on 
which the bill depends as a bill of 
interpleader, plaintiff is put to his 
proof before the case is ready for a 
decree as to whether or not respond¬ 
ents should be required to inter¬ 
plead.—Radford v. Union First Nat. 
Bank, 142 P. 362, 71 Or. 84—33 C.J. 
p 461 note 61. 

Answers read together 

The fact that defendant’s answer 
to the bill denied the allegrations that 
other defendants claimed the fund, | 
that it did not know to whom to pay 
it, and that it had always been will¬ 
ing to pay it to the person entitled 
thereto, did not prevent the hearing 
of the cause on the bill and answers, 
where it appeared by the answers of 
other defendants that they claimed 
the fund.—Morrill v. Manhattan Life 
Ins. Co., 55 N.E. 656, 183 Ill. 260. 

Pailnre to take Issue with bill ren¬ 
dered it unnecessary for plaintiff to 
introduce evidence to support allega¬ 
tions in bill, and limited the contro¬ 
versy to contest between claimants. 
—Bank of Earlsboro v. J. E. Crosbie, 
Inc., 77 P.2d 647, 182 Okl. 327. 

92. N.T.—^Amstelbank, N. V., v. 
Guaranty Trust Co. of New York, 
31 N.Y.S.2d 194, 177 Misc. 648— 
Koninklijke Lederfabriek *‘Oister- 
wijk” N. V. V. Chase Nat. Bank of 
City of New York, 30 N.Y.S.2d 518, 
177 Misc. 186, affirmed 32 N,Y.S.2d 
131, 263 App.Div. 815, reargument 
denied 32 N.Y,S.2d 784, 263 App. 
Div. '367—Osborne v. Banco Ale¬ 


man-Antioqueno, 29 N.Y.S.2d 236, 
176 Misc. 664—^Anninger v. Hohen- 
berg, 18 N.Y.S.2d 499. 172 Misc. 
1046. 

Pa.—Main Line Acceptance Co. v. 

Koff, Com.PL, 58 Montg.Co. 30. 

33 C.J. P 461 note 52. 

93. Del.—Coca-Cola International 
Corporation v. New York Trust 
Co., 2 A.2d 290, 22 Del.Ch. 344. 

N.Y.—Koninklijke Lederfabriek 

“Oisterwijk” N. V. v. Chase Nat. 
Bank of City of New York, 30 N. 
Y,S.2d 518, 177 Misc. 186, affirmed 
32 N.Y,S.2d 131, 263 App.Div. 815, 
reargument denied 3*2 N'.Y.S.2d 784, 
263 App.Div. 857. 

94. U.S.—Century Ins. Co. v. First 
Nat. Bank, C.C.A.Tex., 102 F.2d 
726, certiorari denied First Nat. 
Bank V. Century Ins. Co., 60 S.Ct. 
84, 308 U.S. 570, 84 L.Ed. 478. 

93. Mo.—Moore v. John J. Dowling 
Realty Co., App., 166 S.W.2d 238. 
Statutory substitutiou proceedings 
Where the fund is deposited in 
court in statutory substitution pro¬ 
ceedings, the right thereto is deter¬ 
mined as in a suit of interpleader.— 
O’Brien v. Massachusetts Grand 
Lodge A. O. U. W., Ill N.E. 955, 223 
Mass. 237—33 C.J. p 462 note 86 . 

Excluding mention of stakeholder 
to jury was held to be proper.— 
Staunton v. Provident Life & Acci¬ 
dent Ins. Co., 42 N.E.2d 687, 69 Ohio 
App. 27. 

93 . Vt.—Howland Bros. & Cave v. 
Barre Sav. Bank & Trust Co., 88 
A. 73'2, 87 Vt. 181. 

97. Pa.—Moll V. Travelers Ins. Co„ 
Com.Pl., 47 Lack.Jur. 33. 

Vt.—Howland Bros. & Cave v. Barre 
Sav. Bank & Trust Co., 88 A. 732, 
87 Vt. 181. 

98. Vt.—^Howland Bros. & Cave v. 
Barre Sav. Bank & Trust Co., su¬ 
pra. 

33 G.J. p 463 notes 5, 6. 
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Statute may fix procedure 
Pa.—Robins Furniture Co. v. Mahon¬ 
ing Savings & Loan Ass’n, 86 
Pittsb.Leg.J. 391. 

Trial as in equity 

When the issue to be determined 
is equitable in character, it should be 
tried as in equity.—Taylor v. Perk¬ 
ins, 157 S.W. 122, 171 Mo.App. 246— 
33 C.J. p 462 note 85. 

99. Mich.—Fidelity & Deposit Co. 
of Maryland v. Cody, 270 N.W. 739, 
2T8 Mich. 435, 108 A.L.R. 1243. 

N.J.—Kirtland v. Moore, 2 A, 269, 40 
N.J.Eq. 106. 

33 C.J. p 463 note 91. 

Order of proceedings is within the 
discretion of the trial court. 

Pa.—Edmunds v. Barascope Corpo¬ 
ration, 158 A. 303, 104 Pa.Super. 
173. 

Utah.—Nunnelly v. First Federal 
Bldg. & Loan Ass’n, 159 P.2d 141. 
Claimants may be designated as 
plaintiff and defendant 
Pa.—Sigora v. Metropolitan Life Ins. 

Co., 45 A.2d 254, 158 Pa.Super. 498. 
Right to open and close 
N.J.—Rowe V. Hoagland, 7 N.J.Eq. 
131. 

21 C.J. p 583 note 55 [b]. 

1 . Ohio.—Goddard v. Leech, W’^right 
476. 

Idatter left to claimants 

The court may leave it to defend¬ 
ants to prepare the case between 
themselves as they may be advised. 
—State Ins. Co. v. Gennett, 2 Tenn. 
Ch. 100. 

Commission to take testimony may 
be granted.—National Bank of Com¬ 
merce V. Irwin, 97 N.Y.S. 234. 

2. Pa. — Wysocki v. Pinkus & Sons, 
Com.Pl., 41 Lack.Jur. 76. 

Reference to commissioner held un^ 
authorized 

La.—^In re U. S. Fidelity & Guaranty 
Co., 150 So. 840. 178 La. 87. 
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fy the case to the law side of the court and award 
a feigned issue or the court may direct the par¬ 
ties to proceed by bill in the court of chancery.'^ 

Where the court tries the matter, it may, as in 
equity cases generally, submit the issues to a ju¬ 
ry,5 and in such case, the jury's verdict is merely 
advisory,^ but under some statutes a jury trial may 
be mandatory^ 

Where the evidence on an issue is in conflict, the 
question is one of fact for the jury or the court 
sitting as a trier of the facts,^ but where there is 
no evidence on an issue or the evidence is suscepti¬ 
ble of only one reasonable conclusion, it is a ques¬ 
tion of law for the court.^ Where the matter is 
submitted to a jury, the jury should be properly 
instructed.^® 

Findings and verdict Findings should be con¬ 
strued reasonably!! and consistently with each oth- 
er,!2 A verdict which makes an award of the 
fund is proper; the verdict need not be against anj^- 
one.!5 An informality in the verdict will not ren¬ 
der it null where the intention is clear in view of 
the instructions of the court.!^ 


§ 44. Judgment, Decree, or Order 

Where In Interpleader proceedings the stakeholder 
deposits money Into court, the relief granted should be 
based on recognized principles respecting the ownership 
of, and right to, money. Interest should not be charged 
against the stakeholder after proper payment by him of 
the fund Into court. 

In interpleader cases the court should dispose of 
the money in its keeping on equitable principles, 
that is, not necessarily principles peculiar to the ad¬ 
ministration of equity, but such principles as are 
customarily recognized and enforced in both courts 
of law and equity with respect to the ownership of, 
or the right to, money;!® and, where no occasion 
therefor is present, the court need not resort to 
remedies which are peculiar to the court of chan¬ 
cery.!® A decree dismissing complainant and grant¬ 
ing interpleader should be made only after a proper 
case is made at the interlocutory hearing ;!7 but, 
where defendants or claimants do not contest com¬ 
plainant's right to file the bill, this preliminary de¬ 
cree may be made without the taking of testimony.!^ 
The failure of a judgment in an interpleader suit 
to provide for its enforcement does not invalidate 


3. Pa,—^Pauffh V. Delawajre County 
Trust & Title Ins. Co., 62 Pa,Su- 
per. 523. 

33 C.J. p 463 note 96. 

4. N.Y.—Balchen v. Crawford, 1 
Sanaf.Ch. 380. 

5. Ill.—Metropolitan Life Ins. Co. v. 
Davis, 15 N.E.2d 874, 295 IlLApp. 
582. 

Kan.—^Loveless v. Ott, 250 P. 324, 
121 Kan. 728. 

5. C.—Symmes v. Graham, 166 S.B. 
269, 167 S.a 290. 

6 . Ind.—^Ketcham v. Brazil Block 
Coal Co., 88 Ind. '515. 

Me.—^Mutual Ben. Life Ins. Co. v. 
Leighton, 136 A. 288, 126 Me. 591. 

7. Pa,—^Prywara v. Bohach, Com. 
PI., 34 Luz.Leg.Reg. 129—^Ambruch 
r. G. C. U. Russian Brotherhoods 
of U. S. A., Com.PL, 31 £Luz.Leg. 
Reg. 353, S Som.Leg.J. 384, 52 
York Leg.Rec. 44. 

8 . Ky.—^Burton v. Ott, 11 S.W. 2 d 
700, 226 Ky, 647. 

Mo.—^National Life & Accident Ins. 
Co. of Nashville, Tenn., v. Lay, 39 
S.W.2d 1070, 225 Mo.App. 705— 
Durst V. Townes, 31 S.'W’.2d 583, 
224 Mo.App. certiorari 

quashed State ex reL Silverforb v. 
Smith, Sup., 43 S.W.2d 1054, 

N.H.—^New Hampshire Sav. Bank of 
McMullen, 185 A. 158, 88 N.H. 123. 
N.J.—^Union Central Life Ins. Qo. v. 
Elizabeth Trust Co., 182 JL 181, 
119 N.J.Bq. 505. 

Okl.—Miller v. MUler, 29 P.2d 62, 
167, OkL 166. 

Pa.—Cody v. Metropolitan Life Ins. 
Co., 5 A.2d 887, .334 Pa. 137—-Vis- 


nik V. Mance, 191 A. 127, 326 Pa, 
399—Pulforth v. Prudential Ins. 
Co. of America. 24 A.2d 749, 147 
Pa, Super. 516—Coleman v. Shen¬ 
andoah Life Ins. Co., 24 A.2d 146, 
147 Pa,Super. 242—^Petrik v. Na¬ 
tional Slovak Union, 7 A.2d 60, 136 
Pa.Super. 308—^Mocan v. Nejak, 190 
A. 208, 126 Pa, Super. 149—Paglia- 
rulo V. Lippolis, 173 A. 709, 114 
Pa,Super. 53—^Horowitz v. Dobrin, 
85 Pa, Super. 29—Saba v. McEl- 
walne, '57 Pa.Super. 369—^Pennell 
V. Bainbrldge, Com.PL, 47 Dauph. 
Co. 224—^Pasco v. Torsella, Com. 
PL, 34 Luz.Leg.Reg. 194. 

S.C,—^Hodge V. Sovereign Camp, W. 

O. W., 146 S.E. 220, 148 S.C. 369. 
Tex.—^Wyatt v. Wyatt, Civ.App., 68 
S.W.2d 268, error dismissed. 
Demurrer to evidence will be over¬ 
ruled where the evidence is conflict¬ 
ing.—^Loveless v. Ott, 250 P. 824; 121 
Kan. 72 8 . 

Bvideuce held suffleient to maJke 
Issue for jury. 

Ky,—Burton v. Ott, 11 S.W.2d 700, 
226 Ky. 647. 

Tenn.—^National Life & Accident Ins. 
Co. V. Yates, 64 S.W.2d 524, 16 
TenmApp. 344. 

Bvideuce held insufOLoient to make 
issue for jury.—Visnik v. Mance, 191 
A, 127, 326 Pa. 399. 

9. Ga.—Cannon v. Williams, 22 S.E. 

2d 838, 194 Ga, 808. 

Ky.—Gordon v. Gordon, 163 S.W.2d 
454, 291 Ky, 244. 

N.C.—Lockhart v. Pilot Life Ins. Co., 
136 S.B. 243, 193 N.C. 8 . 

Pa,—^Majors v. Majors, 33 A.2d 442, 
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153 Pa.Super, 175, affirmed 37 A,2d 
■528, 349 Pa. 334—Clarke v. Real, 
1-59 A. 464, 105 Pa.Super. 102— 
Weidner v. Aetna Life Ins. Co., 
Com.Pl., 20 Lehigh Co.L.J. 334. 
Tenn.—Jamison v. Metropolitan Life 
Ins. Co., .145 S.W.2d 653. 24 Tenn. 
App. 398. 

33 C.J. p 463 note 98. 

ICL Ala.—Coleman v. Chambers, 29 
So. 58, 127 Ala. 616. 

Pa,—Cody v. Metropolitan Life Ins. 
Co., 5 A.2d 887, 834 Pa, 137. 

11. N.Y.—Willat Pilm Corporation 
V. Central Union Trust Co. of New 
York, 222 N.Y.S. 671, 22i App.Div. 
180. 

Failure to find held immaterial to 
the issue.—^House v. Brackins, Tex. 
CiT.App., 130 S.W.2d 917. 

12. Cal.—^Mutual Life Ins. Co. of 
New York v. Franck, 50 P.2d 480, 

9 Cal.App,2d 628. 

13. Ga,—Smith v. Folsom, 9 .S.E.2d 
824, 190 Ga, 460. 

14. Fa,—Schweitzer v. Williams, 43 
Pa,Super. 202. 

15. Ala,—McDonald v. McDonald, 
102 So. 38, 212 Ala. 137, 38 A.L.R. 
761. 

IB. Ala.—^McDonald v. McDonald, 
supra. 

17. Ga.—Smith v. Horton, «? S.B. , 
655, 144 Ga. 496—Schwartz v. Mon- 
sees, ‘83 S.E. 6*70, 142 Ga. T34. 

13. N.Y.—City Bank y. Bangs, 2 
Paige 670. 

33 C.J. p 464 note 87* 
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it since the power to enforce adjudicated rights 
follows as a matter of law.^^^ 

Interest. Where a bill of interpleader is prop¬ 
erly filed, the payment of the money into court ,20 
or a proper offer to do so, the stakeholder being 
at all times ready to do so ,21 stops the running of 
interest; but if the fund is not paid into court at 
the proper time it is proper to compute interest up 
to the rendition of the final decree .22 A claimant 
in interpleader, who is allowed the full amount to 
which he is entitled, cannot allege as error that the 
holder of the fund in controversy was not required 
to pay interest on it, as the interest would inure 
only to the benefit of the other claimant.23 Loss 
of interest to the successful claimant resulting from 
the detention of the money cannot be recovered 
from the defeated cl aimant.24 On the substitution 
of a defendant, plaintiff, on recovery of evidences 
of indebtedness sued for, is not entitled to interest 
from the substituted party.25 

§ 45. -Against Complainant 

Ordinarily the only relief granted against a compiain- 


ant In interpleader Is to have the action dismissed; but 
under some circumstances affirmative relief may be 
granted against him. 

If a bill of interpleader will not lie it should be 
dismissed,26 in which case the decree of dismissal 
ordinarily should be rendered without any decision 
by the court as to the right to the fund in dispute. 2 7 
and without prejudice to the rights of the com¬ 
plainant or stakeholder in any future litigation with 
the claimants.23 

Usually the only relief a defendant or claimant 
can have in an action of interpleader against com¬ 
plainant is to have the action dismissed ;23 and it 
is not proper to render a personal judgment against 
complainant in addition to requiring him to pay the 
fund in controversy into court^O In some cases, 
however, it has been held proper to grant affirma¬ 
tive relief against complainant, at least where the 
parties have by their pleadings and proceedings 
submitted for decision the issues relating to such 
affirmative relief and a stakeholder who active¬ 
ly participates in the litigation seeking to defeat one 


19. Tex.—Jaresh v. Jaresh, Civ. 
App., 179 S.W.2d 533. 

20. Cal.—■Williams v. Gilmore, 125 
P.2d 539, 51 Cal.App.2d 684. 

N.Y.—^American Motorists Ins. Co. v. 
Oakley, 14 N.Y.S.2d 833, 172 Misc. 
319. 

33 C.J. p 467 note 79. 

Interest In cononrstLS proceeding* 
Where an owner who is compelled 
to complete a building by reason of 
the default of the contractor files a 
concursus proceeding to liquidate his 
claims against the contractor and 
surety, as well as the respective 
claims of the workmen and material- 
men, and deposits funds in court, he 
is not required to pay interest on 
the deposit from the date of the fil¬ 
ing of the concursus proceeding; in¬ 
terest runs only from the date of 
final judgment.—French Market 
Homestead Ass*n v. Usner, 129 So, 
202, 170 La. 783. 

21. N.C.—Supreme Lodge K. H. v. 
Selby, 69 S.R 61, 153 N.C. 203. 

22. CaL—Conner v. Bakersfield 
Bank, 190 P. 801, 183 CaL 199. 

33 C.J. p 467 note 81. 

23. N.T.—^Windecker v. Mutual Life 
Ins. Co., 43 N.T.S. 368, 12 App. 
Div. 73. 

24. Ala.—^Henderson v. First Nat 
Bank, 159 So. 212, 229 Ala. 658. 

33 C.J. p 467 note 34. 

Wyo.—^Kinney v. Hynds, 49 P. 
403, 52 P. 1081, 7 Wyo. 22. 

2& Fla.—Walnright v, Connecticut 
Fire Ins. Co., 74 So. 3, 73 Fla. 130, 
33 C.J. p 464 nota 39. 

48 0. JJS.-7 


Dismissal before hearing see supra 
§ 39. 

27. N.T.—Marvin v. Ellwood, 11 
Paige 365. 

28. N.T.—Shaw V. Coster, 8 Paige 
339, 35 Am.D, 690. 

Bights against tort-feasor 

Where, in trial of action of inter¬ 
pleader, court finds that rights of 
parties rest in action for conversion, 
it may dismiss such action as to in¬ 
terpleaded parties without prejudice 
to their rights against tort-feasor.— 
Covlin V. Volochenko, 204 N.W. 892, 
53 N.D. 6. 

29. Cal.—^Los Angeles v. Amidor, 73 
P. 1049, 140 Cal. 400. 

33 C.J. p 464 note 4-2. 

30. Ky,—Millett v. Swift, 128 S.W. 
312, 13'8 Ky. 408. 

S3 C.J, p 466 note 76 [a]. 

Payment of money into court as 
stopping running of interest see 
supra § 44. 

Where the money has been de¬ 
posited, the decree should direct the 
payment of the fund to the success¬ 
ful claimant and should not grant a 
personal judgment against plaintiff. 
—^Hartford Fire Ins. Co. v. Land- 
reneau, 140 So. 52, 19 La.App. 230. 
Decree pro confesso or defaiOt judg¬ 
ment 

(1) A claimant is not entitled to a 
decree pro confesso against the 
stakeholder because of the stake¬ 
holder's failure to appear at the trial 
where there is no issue against the 
I stakeholder requiring his presence. 
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—Savage v. McCauley, 16 N.E.2d 639, 
301 Mass. 162. 

(2) Where the stakeholder is re¬ 
leased on depositing the fund into 
court, a default Judgment cannot be 
taken against him, particularly 
where no summons has been served 
on him on the cross petition of a 
claimant,—^Arnold v. Val Decker 
Packing Co., Ohio App., 42 N.E.2d 
698. 

31. Cal.—^Blnapp v. B. Nicoll & Co., 
296 P. 655, 112 Cal.App. 187. 

Colo.—^Midland Life Ins. Co. v. First 
Nat. Bank, 22 P;2d 860, 92 Colo. 
558. 

^o.—State ex rel. City of St. Charles 
V. Becker, 83 S.W.2d 583, 336 Mo. 
1187. 

Retention of bill for other relief see 
supra § 22. 

Personal judgment not resulting in. 
prejudice 

A complainant in interpleader who 
has not deposited the fund in court 
is not prejudiced by a decree which 
gives personal judgment against him 
for the fund involved Instead of 
merely directing him to make dis¬ 
tribution in accordance with the 
findings.—Coyne v. Spellacy, 83 P.2d 
715, 12 Cal.2d 284. 

Direction, to distribute money 

Where the bill is not strictly a bill 
of interpleader, and complainant 
does not tender the money into 
court, and is not discharged, a judg¬ 
ment may be entered against him 
directing distribution of the money. 
—^Nashville Trust Co. v. Williams, 15 
TenmApp. 443. 
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of the claimants has been held subject to a person¬ 
al judgment against him.*® 

§ 46. -In Favor of Complainant 

It Interpleader Is properly filed, the usual relief 
granted Is to dismiss the plaintiff from the case and 
direct the defendants to Interplead; but on a bill In the 
nature of a bill of Interpleader the plaintiff may have 
affirmative relief. The granting of interpleader alwayjs 
rests In the sound discretion of the court. 

If the claimants agree that the bill is properly 
filed, or the fact appears by the pleadings and 
proofs, it is usually ordered or decreed that, on 
bringing the money or other thing into court, the 
interpleader complainant, that is, the stakeholder 


or party seeking relief by way of interpleader, shall 
be dismissed from the case^^ and that defendants 
or claimants shall interplead.^^ That settles the 
case as far as complainant is concerned,35 and or¬ 
dinarily this is the only decree which can be en¬ 
tered in his favor and against the claimants in a 
strict interpleader suit,^^ complainant not being enti¬ 
tled to affirmative relief in such a’suit.^*^ A com¬ 
plainant in interpleader, however, as discussed in¬ 
fra § 50, may be entitled to an award for costs and 
fees; and, on a bill in the nature of a bill of inter¬ 
pleader, plaintiff or complainant may have affirma¬ 
tive relief.^^ Although it is the better practice to 


32. Ind.—^Blreig v. Palmer Nat. 
Bank, 111 N.B. 31, 67 Ind.App. 677. 

33. Colo.—€k)irpiis Juris g.iioted in 
Midland Life Ins. Co. v. First Nat. 
Bank, 22 P.2d 860, 861, 92 Colo. 
558. 

Fla.—Brown v. Marsh, 123 So. 762, 
98 Fla, 253. 

Pa.—Fisher v. Stevens Coal Co., 7 
A.2d 573, 136 Pa,Super. 394. 

Tenn.—Corpus Juris cited in Leba¬ 
non Bank & Trust Co. v. Grand- 
staff, 141 S.W.2d 924, 928, 24 Tenn. 
App. 162. 

33 C.J. p 464 notes 45, 46. 

Delivery ot property or its value 
Where, in an action to recover a 
chattel, defendant seeks to substi¬ 
tute in his stead a third person who 
also claims the chattel, the order of 
substitution, where so provided by 
statute, should require the origrinal 
defendant to deliver the property or 
its value to such person as the court 
directs.—O’Connor v. Lock, 133 N.Y. 
S. 320, 14i8 AppJDiv. 765, 3 N.Y.Civ. 
Proc.,N.S. 145. 
msnffLcient payment 
An order discharging- a stakehold¬ 
er on payment in court of a sum 
less than the claim of one of the 
claimants is erroneous.—^Helene v. 
Com Exch. Bank, 89 N.T.S. 310, 96 
App.Dlv. 392. 

Postponement of dismissal nntii per- 
foxmance of required, act 
Where policy required insurer to 
erect monument for insured, Inter¬ 
pleader suit brought by insurer to 
determine beneficiary would not be 
dismissed until satisfactory evidence 
of erection of monument was filed.— 
Woodmen of the World Life Ins. Soc. 
V. Irick, D.C.S.C., 58 F.Supp. 202. 
Affirmed C.C.A., Irick v. Irick, 160 
P.2d 514. 

34. Cal.—^Van Orden v. Golden West 
Credit & Adjustment Co., 9 P.2d 
5-72, 122 Cal.App. 132. 

Md.—^Hopkins v. Easton Nat. Bank 
of Maryland, 1*87 A. 374, 171 Md. 
130. 

Pa.—^Fisher v. Stevens Coal Co., 7 A- 
2d 573, 136 Pa.Super. 394. 


Tenn.—Corpus Juris cited in Leba¬ 
non Bank & Trust Co. v. Grand- 
staff, 141 S.W.2d 924, 928, 24 Tenn. 
App. 162. 

W.Va,—United Carbon Co. v. Pres¬ 
ley, 29 S.E.2d 466, 126 W.Va. 636. 
33 C.J. p 465 note 55. 

JorisdictiosLal requirement 
Before the court acquires jurisdic¬ 
tion to dispose of the property or 
fund as between the defendants 
there must be an order directing the 
parties to interplead.—^Meredith v. 
Meredith, 148 S.W.2d 611, 235 Mo. 
App. 1010—Granite Bituminous Pav¬ 
ing Co. v, Stange, Mo.App., 8 S.W. 
2d 1087. 

35. U.S.—^Metropolitan Life Ins. Co. 

V. Skov, B.aOr., 61 F.Supp. 470. 
Colo.—Corpus Juris quoted in Mid¬ 
land Life Ins. Co. v. First Nat. 
Bank, 22 P.2d 860, 861, 92 Colo. 
558. 

Md.—^Maulsby v. Scarborough, 16 A. 

2d 897, 179 Md. 67. 

Mo.—Granite Bituminous Paving Co. 

V. Stange, App., -8 S.W.2d 1087. 
Pa—^Alessi v. Metropolitan Life Ins. 

Co., 6 PaDist. & Co. 710. 

33 C.J. p 466 note 47. 

Protection of insurer 

(1) Insurer in proceeding to deter¬ 
mine rights to life insurance fund, 
having cited all persons who might 
have an interest or might claim an 
interest in fund, was entitled to 
judgment protecting it.—^In re Sun 
Life Assur. Co. of Canada, LaApp., 
155 So. 399. 

(2) In interpleader suit by life in¬ 
surer, it was held that the meaning 
of a temporary injunction restrain¬ 
ing defendants ‘‘from instituting or 
prosecuting any suit or other pro¬ 
ceedings against the plaintiff in this 
or any other court” was doubtful and 
that the injunction should be re¬ 
formed so as merely to enjoin de¬ 
fendants from bringing other suits 
on the policy, but allowing them to 
assert claims in the interpleader 
suit.—Gibson v. American United 
Life Ins. Co., Tex.Civ.App., 14*2 S.W. 
2d 693. 


Absence of formal order 
Granting petition for intervention 
under statute, followed by appear¬ 
ances of substituted parties, dis¬ 
charged original defendant from lia¬ 
bility to plaintiff, although no for¬ 
mal order was made, and one of sub¬ 
stituted defendants was thereafter 
permitted to, or did, withdraw from, 
and made no defense to, suit.—Cloud 
V. Dean, 102 So. 437, 212 Ala, 305. 
Monthly payments of rent 

Where there were rival claimants 
to the rent from a tenant, and thn 
tenant brought interpleader, it was 
held that the decree of interpleader 
should have required tenant, pend¬ 
ing final determination of suit be¬ 
tween defendants, each month to pay 
rent to clerk of circuit court— 
Maulsby v. Scarborough, 16 A.2d 897, 
179 Md. 67. 

36. Colo.—Ck>rpns Juris quoted In 
Midland Life Ins. Co. v. First Nat. 
Bank, 22 P.2d 860, 861, 92 Colo. 
568. 

33 C.J. p 465 note 48. 

37. Colo.—Corpus Juris quoted lu 
Midland Life Ins. Co. v. First Nat 
Bank, 22 P.2d *860, 861, 92 Colo. 
558. 

33 C*J. p 465 note 49. 

38. Colo.—Corpus Juris quoted In 
Midland Life Ins. Co. v. First Nat 
Bank, '22 P.2d 860, 861, 92 Colo. 
5'58. 

Okl.—^Bank of Earlsboro v, J. E. 
Crosbie, Inc., 77 P.2d -547, 182 Okl. 
.327. 

Cancellation of liens and encum¬ 
brances 

(1) Owner may by bill in nature 
of interpleader against all claimants 
of mechanics’ liens have all liens 
and encumbrances against him aris¬ 
ing out of transaction canceled.— 
Baldwin v. Constantine, 108 So. 345, 
214 Ala, 446. 

(2) Under a statute providing 
that, pending trial of issue in con- 
cursus proceeding, lien of subcon¬ 
tractors remains in full force and 
effect, an order of trial court cancel¬ 
ing liens was held erroneous.—Cook 
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enter a separate decree or order of interpleader, 
it is sufficient if the decree actually entered amounts 
to the same thing.^0 

A decree of interpleader should not be entered 
until all the defendants have had an opportunity to 
admit or contest the right of plaintiff to maintain 
his bill, either after summons or after the passage 
of an order to show cause.'^^ The order should re¬ 
quire an interpleaded defendant to appear and an¬ 
swer the complaint in the same time that a defend¬ 
ant is required to answer a summons 

Discretion of court. The order of interpleader is 
not in any sense a matter of right. The granting of 
such an order is always in the discretion of the 
court,43 and even where the case is a proper one 
for interpleader, so that judgment would have to 
be given to that effect in an action therefor, it is 
still within the discretion of the court to remit the 
party to his action and refuse relief on summary ap¬ 
plication but the court must exercise a judicial 


and not an arbitrary discretion,^^ and, where facts 
are set forth sufficient to bring the case within the 
statute, the relief should be granted.46 

Operation and effect. The effect of an order for 
the substitution of parties is to compel the substi¬ 
tuted defendant and plaintiff to litigate between 
them the right to the money paid into court,47 An 
order of interpleader in no manner determines the 
merits of the adverse claims, but simply permits the 
stakeholder to pay the money into court and retire 
from a contest in which he has no interest.48 The 
decree to interplead is interlocutory at least as be¬ 
tween the claimants; it is subject to revision and 
correction, and it may be reviewed, before final de¬ 
cree, as having been improvidently and prema¬ 
turely passed,43 the vacation of such an order on 
application an^ cause shown being within the court’s 
discretion. 5 

Return of fund to, complainant. Ordinarily no 
part of the fund can be returned to complainant^i 


V. Ruston Oil Mills & Fertilizer Co., 
109 So. 634, 161 La, 876. 

39. Mich.—People’s Sav. Bank v. 
Look, 54 N.W. 629, 95 Mich. 7. 

40. Mich.—^People’s Sav. Bank v. 
(Look, supra. 

Jadgments upheld 

(1) Notwithstanding the absence, 
before the case went to final judg¬ 
ment, of a prior entry of an inter¬ 
locutory Judgment of interpleader 
and a filing of the respective claims 
of the parties, it was held that a 
final judgment could stand where it 
accorded to the parties all that they 
could have obtained in the action un¬ 
der claims filed by them or on their 
behalf.—Barnes v. Church, 173 A- 
226, 118 Conn. 521. 

(2) A judgment entry was held 
sufficient to show that the parties 
were plaintiffs and claimants, substi¬ 
tuted for defendant by intervention 
under statute, and that they had 
joined issue on their claims to the 
funds, even though claimants’ plea 
was not shown by the record.—Cloud 
V. Dean, 102 So. 437, 212 Ala. 305. 

41. Del.—Royal Ins. Co., Limited v. 
Simon, 17*2 A. 258, 20 Del.Ch. 155. 

Md.—Miller v. Massachusetts Mut. 
Life Ins. Co., 36 A.2d 617, 183 Md. 
19. 

No relief until expiration of time to 
answer 

On a bill or action for interplead¬ 
er, plaintiff is not entitled to an or¬ 
der grranting the relief prayed for 
until the time to answer has ex¬ 
pired.—Washington Life Ins. Co. v. 
Lawrence, 28 How.Pr.,N.Y., 435— 
Aymer v. Gault, 2 Paige, N.Y., 284. 

42 . N.Y. — Cross & Brown Co. v. 


Ludin Realty Co., 154 N.Y.S. 26, 90 
Misc. 606. 

43. Colo.—Corpus jrnris Q.uoted in 
Midland Life Ins. Co. v. First Nat. 
Bank, 22 P.2d 860, 92 Colo. 558. 

Pa.—^Maxwell v. Philadelphia Fire 
Department Relief Ass’n, 10 A.2d 
857, 138 Pa.Super. 356—Stevens v. 
Citizens Nat. Bank of Ashland, 47 
PauDist. & Co. 25*5, 9 Sch.Reg. 211 
—Sink V. Straitwell Coal Co., 1 
Pa.Dlst & Co. 653. 

33 C.J. p 465 note 60. 

44. Colo,—Corpns Juris quoted In 
Midland Life Ins. Co. v. First Nat. 
Bank, 22 P.2d 860, *92 Colo. 558. 

N.Y.—Barry v. Mutual Life Ins. Co., 
53 N.Y. 536. 

45. Pa.—^Maxwell v. Philadelphia 
Fire Department Relief Ass’n, 10 
A.2d -857, IS® Pa.Super. 356—Or- 
howski V. Metropolitan Life Ins. 
Co., 189 A, 752, 125 Pa.Super. 121. 

33 C.J. p 466 note 62. 

46. Pa.—Orhowski v. Metropolitan 
Life Ins. Co., supra. 

33 C.J. p 466 note 62. 

47. U.S.—^Liberty Oil Co, v. Condon 
Nat. Bank, aC.A.Kan., 271 F. 928, 
reversed on other grounds 43 S.Ct. 
118, 260 IT.S. 235, 67 L.Ed- 232. 

33 C.J. p 466 note 5*3. 

48. N.D.—^Reinke v. Northwestern 
Fire & Marine Ins. Co., 189 N.W. 
Ill, 48 N.D, 1106. 

Consent to judgment 

Where a defendant in interpleader 
consents to the judgment of inter¬ 
pleader, a decree which excludes him 
from participating in the fund, in¬ 
stead of merely requiring him to in¬ 
terplead, is erroneous.—^Mason v. 
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Le Clair Mines Co., 296 P, 543, 88 
Colo. 381. 

49. Md.—^Hopkins v. Easton Nat. 
Bank of Maryland, 187 A. 874, 171 
Md. 130. 

Mass.—Conway v. Kenney, 172 N.E. 
888, 273 Mass. 19. 

Pa.—^Leach v. Brothers, 44 Pa.Dlst. 
& Co. 438. 

33 C.J. p 465 note 47 [b], p 466 note 
65. 

Amendment to embrace principal 
Interlocutory decree of interplead¬ 
er bringing claimants into court was 
amendable to embrace alleged prin¬ 
cipal of agent who had deposited 
fund in dispute if alleged principal 
should claim an interest in fund.— 
Hopkins v. Easton Nat. Bank of 
Maryland, 187 A. 874, 171 Md. 130. 
AnunlmeiLt at instance of surety 
Where the surety on administra¬ 
tor’s bond was brought into assump¬ 
sit action against administrator by 
interpleader filed by administrator, 

' surety had right to appear in the tri- 
{al court at the same term Judgment 
j had been entered against the admin¬ 
istrator, and to move to annul the 
proceedings.^Charlotton v. Gordon, 
200 S.B. 740, 120 W.Va. 615. 

50. N.Y.—^Barry v. Mutual 'Life Ins. 
Co., 53 N.Y. 636. 

Grounds for vacation. 

Whether such order is vacated for 
Irregnilarity or because improvident¬ 
ly granted or on new facts and cir¬ 
cumstances being shown is not ma¬ 
terial.—^Barry v. Mutual Life Ins. 
Co., supra. 

5L U.S.—^Union Pac. R. Co. v. Bel- 
ek, D.C.Neb., 211 F. 699, 

, 33 C.J. p 467 note 9L 
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or judgment rendered in his favor therefor.®^ It 
has been held, however, that when neither claimant 
establishes title the fund should be left in the hands 
of the stakeholder,®^ and also that, when it is 
against public policy to award the fund to either of 
the claimants, the court will adjudge that it be re¬ 
turned to plaintiffs after paying the costs of the 
proceeding.®^ 

§ 47. -Determining Rights between 

Claimants 

After the defendants have Interpleaded, the court 
may dispose of the entire controversy between the par¬ 
ties with respect to the fund or property In controversy, 
the particular relief to be granted depending on the 
pleadings of the parties and the facts of the case. 

When the power of the court has been properly 
invoked in interpleader proceedings, and the issues 
between the adverse claimants are ripe for adjudi¬ 
cation, the court may dispose of the whole contro¬ 
versy, decree to each of the claimants the portion 
of the fund belonging to him, and make a final de¬ 
cree settling the respective rights of all the par¬ 


ties.®® In some cases it is proper to make such 
final disposition at the time of the hearing on the 
bill of interpleader when the court determines the 
question of interpleader,®® and, where sufficient ap¬ 
pears on the pleadings to enable the court to ad¬ 
judge between defendants, it will proceed at once ;®7 
if, however, on the discharge of complainant the 
case is not ripe for hearing between the claimants 
the court should order an action or an issue formed 
between them as to their respective rights to the 
fund and render its final decree after a trial.®® The 
court ordinarily should decree the rights of the par¬ 
ties only with respect to the particular fund or prop¬ 
erty which is the subject matter of the litigation,®^ 
and should decree the turning over of the fund to 
the successful claimant rather than a personal 
money judgment against the unsuccessful claim¬ 
ant.®® To entitle a claimant to a decree he must 
have a title or lien, legal or equitable, with respect 
to the fund deposited,®^ and it is not sufficient that 
he has a claim against the other claimant inde¬ 
pendent of the fund ;®2 and he must establish some 


52. CaL—^Terry ▼. Southwestern 
Bldg-. Co., 185 P, 212, 43 Cal.App. 
3S6. 

Utah.—^McGuire v. Tremonton State 
Bank, 164 P. 434, 43 Utah 381. 

53. Tex.—Carranza v. Hicks, Civ. 
App., 190 S,W. 540. 

54. Kan.—Taft v. Hyatt, 180 P. 213, 
105 Kan. 35, rehearing denied 181 
P. 661, 105 Kan. 85. 

55. Ala.—^Phillips v. Sipsey Coal 
Mining Co., 118 So. 513, 218 Ala. 
296. 

m.—Brennan v. Persselli, 266 Ill 
App. 441, affirmed 187 N.E. 820, 
353 UL 630- 

•La.—^Miller v. Bonner, 111 So. 776, 
163 La. 332. 

Mich.—^Meyers v. Ermolik, 3 N.W. 

•2d 276, 301 Mich. 284. 

Mont.— First Nat. Bank v. Conner, 
278 P. 143, 85 Mont. 229. 

Pa.—^Arcutt v. Brotherhood of Lo¬ 
comotive Firemen and Enginemen, 
43 A.2d 599, 157 Pa.Super. 385. 
Tex.— Corpus Juris cited in Bolton v. 
Baldwin, Civ.App., 67 S.‘W'.2d 967, 
959, error dismissed. 

33 O.J. p 466 note 76. 

Recovery of interest by one claim¬ 
ant against another see supra § 
44. 

Statute held applicable to interplead¬ 
er 

Statute providing that a court may 
determine any controversy between 
the parties before it when it can be 
done without prejudice to the rights 
of others may apply to issues in a 
hill of interpleader.—^Provident Sav¬ 
ings & Loan Ass’n v. Booth, 293 N. 
W. 293, 138 Neb. 424. 


Allowance of set-olf 
Where the court has assumed ju¬ 
risdiction under the statute, for the 
purpose of distributing the fund, it 
has the power to grant full relief, 
including the allowance of a proper 
set-off against any particular claim 
growing out of any contract which 
entitles a claimant to pursue the 
fund.—^American Surety Co. v. Cal¬ 
casieu Oil Co., D.C.La., 3 F.Supp. 939. 

56. Fla.—Brown v. Marsh, 123 So. 
762, 9-8 Fla. 353. 

33 C.J. p 466 note 71. 

57. Fla.—-Wainrlght v. Connecticut 
Fire Ins. Co., 74 So. 8, 73 Fla. 130. 

33 C.J, p 466 note 72. 

58. Ga.—Charleston «& W. O. R. Co. 
V. Wooten, '77 S,E. 572, 139 Ga. 489. 

33 C.J. p 466 note 75. 

Termination of suit pursuant to 
compromise 

The court can terminate the suit 
pursuant to relevant terms of val¬ 
id compromise agreement between 
rival claimants,—^McNally v. Rinn, 
181 A. 675, 169 Md. 399. 

59. U.S.—^Lawyers Trust Co, v. W. 
G, Maguire & Co., D.C.Del., *2 F.R, 
I>, 310. 

Ill.—City of Staunton v. Cole & 
Fauber, 254 Ill,App. 377. 

33 C.J. 'p 46'8 note 5, 

Return of property deposited in es¬ 
crow 

Where claimants had deposited 
funds and property in escrow under 
an agreement whereby if their dis¬ 
pute was not settled within a spec¬ 
ified time they were to receive hack 
whatever each deposited, in inter¬ 
pleader by the escrowee it was held 
that the court would merely decree 
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return of the deposited property to 
each without deciding the dispute 
which originally gave rise to the es¬ 
crow agreement.—^Northern Trust 
Co. V. McDowall, 29 N.E.2d ‘865, 307 
IlLApp. 29. 

Money not *dn court” 

Although defendant had physically 
paid money into court in mistaken 
expectation that his motion for in¬ 
terpleader would be granted, yet, it 
having never been legally consid¬ 
ered *‘in court,** it could not be di¬ 
rected to be paid to plaintiff. 

Cal.—Corpus Juris cited in Van Or- 
den V. Golden West Credit & Ad¬ 
justment Co., 9 P.2d 572, 576, 122 
CaL App. 132. 

N.Y.—Oddo V. Smith, 133 N.T.S. 4. 
Validity of attachment 
In action of contract wherein de¬ 
fendant interpleaded party who had 
summoned defendant as trustee in 
another action, allowing verdict for 
such party was held error, since va¬ 
lidity of attachment of such party 
could not be tried In interpleader 
proceedings.—^McGee v. Springfield 
Inst, for Sav., 1 N.E.2d 13, 294 Mass. 
212 . 

60. Ala.—Lokey v. Ward, 164 So. 
80'2, 228 Ala. 659. 

N.Y.—^Mason v. Metropolitan Life 
Ins. Co., 9 N.Y.S.2d 639, 256 App. 
Div. 118. 

61. N.J.—Standard Container v. Da-^ 
vid T. Houston Co., 34 A. 2d 417,. 
134 N.J.E(i. 117. 

62. N.J.—Standard Container v. Da¬ 
vid T. Houston Co., supra. 

Successful defeudaut indebted to co- 
defexLdaut 

A decree must be in fa,vor of the 
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right in himself, and not merely the absence of any 
right in another.^s None of the parties to the con- 
cursus proceedings has the right to obtain a judg¬ 
ment against the debtor, contradictorily with him 
alone or with his consent only, recognizing his lien 
on the funds, when such judgment might be said to 
bind the other claimants as being the law of the 
case.®^ 

The particular relief to be awarded as between 
claimants depends on the facts and circumstances 
of the case,65 and must be consistent with the alle¬ 
gations and prayer of the bill, and the issues sub¬ 


mitted by the answers.®^ The court may so shape 
its decree as to do complete equity between the par- 
tics.^*^ It is not bound to award the fund or other 
thing in dispute wholly to him who has the legal 
title,68 and where the fund deposited is distributa¬ 
ble among several claimants, but is insufficient to 
pay all, the court may direct a pro rata distribu¬ 
tion among them,69 or, if particular claimants are 
entitled to priority over others, may provide for 
first payment to the claimants having the priori- 
ty.70 Where the successful claimant is an executor 
or administrator, the court may direct payment to 


defendant who is the owner of the 
fund even if he is indebted to his co¬ 
defendant.—Standard Container v. 
David T. Houston Co., 34 A.2d 417, 
134 N.J.Eq. 117. 

63. Mass.—Savage v. McCauley, 16 
N.B.2d 639. 301 Mass. 162. 

N.Y.—Reiffln v. Independent Order 
Brith Abraham, 255 bT.T.S. 69, 142 
Misc. 569. 

64. La.—^Amerada Petroleum Cor¬ 
poration V. State Mineral Board, 
14 So.2d 61, 203 La. 473—^Henning- 
ton V. Petroleum Heat & Power 
Co. of Louisiana, 193 So. 583, 194 
La. 188. 

Judgment on oonfession before trial 
In concursus proceeding where 
motion to obtain judgment against 
fund involved based on judgment of 
confession by alleged debtor had 
been referred to trial of the concur¬ 
sus matter, judgment denying de¬ 
mand for judgment on the confes¬ 
sion before the trial of the concur- | 
sus matter was improper.—^Hennlng- 
ton V. Petroleum Heat & Power Co. 
of Louisiana, supra. 

65. U.S.—Century Ins. Co. v. First 
Nat. Bank, C.C.A.Tex., 102 P.2d 
726, certiorari denied First Nat. 
Bank v. Century Ins. Co., 60 S.Ct. 
84, 308 U.S. 570, 84 'KEd. 478. 

Ala.—^American Life Ins. Co. of Ala¬ 
bama V. Carlton, 184 So. 171, 236 
Ala. 609. 

Ark.—Gilbert v. Missouri Pac. R. 

Co., ISS S.W.2d 558. 

Cal.—Van Orden v. Golden West 
Credit & Adjustment Co., 9 P.2d 
•572, 122 Cal.App. 132. 

Ga.—Savannah Bank & Trust Co. v. 
Meldrlm, 25 S.B.2d 567, 195 Ga. 
765. 

•La.—^Bickham v. Womack, 160 So. 
431, 181 La. 837—Toomer v. Price, 
122 So. 856, 168 La. 578. 

Md.—McNally v. Rinn, 181 A. 675, 
169 Md. 399. 

Mich.—^Minnesota Mut. Life Ins. Co. 
V. Schlanger, 278 N.W. 821, 284 
Mich. 207—^Union & People’s Nat 
Bank v. Anderson-Campbell Co., 
240 N.W. 19, 256 Mich. 674, 80 A. 
L.R. ‘584. 

Or.—^Mutual Life Ins. Co. of New 


York V. Collier, 88 P.2d 285, 161 
Or. 317. 

Pa.—^E. & S. Motor Transportation 
Co. V. World Fire & Marine Ins. 
Co., 92 Pa.Super. 235—Scialpi v. 
Fusco, Com.Pl., 32 Luz.Leg.Reg. 
359. 

Tex.—-Grand Lodge Colored K P. of 
Texas v. Watson, Civ.App., 145 S. 
W.2d 601. 

33 C.J. p 466 note 75. 

Value of property 
‘When in an action of detinue to 
recover possession of property seem¬ 
ingly of value to the plaintiff, the 
named defendant does not wish to 
defend, but interpleads a third per¬ 
son, who ... is required to 
appear and state the nature of his 
claim, and he does so and establish¬ 
es his claim, he is thereupon enti¬ 
tled to the property irrespective of 
its actual value to him."—^Baker v. 
Bank of Milton, 200 S.B. 346, 120 
W.Va. 788. 

Amounts paid by surety 
In interpleader action between 
surety and principal's assignee, sure¬ 
ty was held entitled to court costs 
and interest incurred in connection 
with judgment, which surety had 
been obliged to pay for principal.— 
Lincoln County v. B. I. Du Pont De 
Nemours & Co., 32 S.W.2d 292, 224 
Mo.App. 1183. 

Claim filed by county on behalf of 
state 

An award of the fund to a county 
to be applied to taxes due the state 
was held not improper on the ground 
that the state had made no appear¬ 
ance where the county had express¬ 
ly filed its claim on behalf of the 
state,—Savannah Bank & Trust Co. 
v. Meldrim, 25 S.E.2d 567, 19'5 Ga. 
765. 

Bond for repayment on reversal 
It has been held proper to direct 
payment to a claimant on his execu¬ 
tion of a bond for repayment if judg¬ 
ment should be reversed.—^Bonner v. 
Merchants’ Bank of McRae, 149 S. 
E. 133, 168 Ga. 782. 

68. Ill.—Heath v. Hurless, 73 HL 
823. 

S3 C.J. p 468 note 97. 
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Judgments held within pleadings 
Conn.—Podzunas v. Prudential Ins. 
Co. of America, 7 A.2d 857, 125 
Conn. 581. 

Ga.—Meldrim v. Meldrim, 7'8 S.R 
1089, 140 Ga. 400. 

67. U.S.—Brown v. Home Life Ins. 
Co. of New York, D.C.OkL, 3 F.2d 
661. 

33 C.J. p 467 note 78. 

68. Fla.—^Wainright v. Connecticut 
Fire Ins. Co., 74 So. 8, 73 Fla. 130. 

33 C.J. p 467 note 77. 

69. Ala.—Alexander City Bank v. 
Home Ins. Co. of New York, 108 
So. 369, 214 Ala. 544. 

La.—Fidelity Homestead Ass’n v. 
Kennedy & Anderson, 105 So. 64, 
158 La. 1059. 

Mich.—Fidelity & Deposit Co. of 
Maryland v. Cody, 270 N.W. T39, 
278 Mich. 435, 108 A.L,R. 1243. 
Bqual division of insurance proceeds 
Where fraternal society member’s 
legal wife, second wife by void mar¬ 
riage, and woman whbm member had 
tried to designate as new beneficiary, 
claimed proceeds of certificate, but 
none was entitle thereto, and none 
had been solicitous for member's 
welfare but each had conferred ben¬ 
efits on member, court divided pro¬ 
ceeds equally among the three.— 
Starosta v. Kaszubinska, 300 N.Y.S. 
67’5, 165 Misc. 240. 

70. Ala.—^Alexander City Bank v. 
Home Ins. Co. of New York, 108 
So. 369, 214 Ala. 544. 

N.J.—^Pfeifer v. Reiman, 161 A. 825, 
10 NJ.Mlsc. 898. 

Okl.—^Bank of Earlsboro v. J. E. 
Crosbie, Inc., 77 P.2d 547, 182 Okl. 
327. 

Division among preferred creditors 
Where several claimants are enti¬ 
tled to priority over the others, and 
the amount available is insufficient 
to pay such prior claims, so that 
there would in no event be any over¬ 
plus available to pay a different 
claimant, the latter is not concerned 
in the division which is to be made 
among those having priority, and it 
is unnecessary, as far as he is con¬ 
cerned, for the decree to specify the 
, division to be made.—^Savannah 
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him, to be then distributed by him as directed by 
the court of administration or by the terms of the 
will, without specif^ung the ultimate shares to be 
received by persons interested in the estateJ^ If 
public policy forbids the award of the fund to par¬ 
ticular claimants, the court will of its own motion 
refuse the relief asked by themJ^ 

Accounting, While the court, in a proper case, 
may require a party to an interpleader proceeding 
to account,'^3 ordinarily it is not the province of 
the court to permit a general accounting between 
the claimants and decree the pa 3 ment of the bal¬ 
ance found due out of the money brought into 
court.74 Defendants who fail in establishing any 
right to the fund are not entitled to an account, 
from a defendant whose claims are allowed, of the 
amount and origin of those claims.'^^ 

Disclaimer or failure to proceed, A bill of inter¬ 


pleader necessarily admits the indebtedness of com¬ 
plainant, and if one of two parties defendant with¬ 
draws all claim to the fund,76 or fails to inter¬ 
plead or proceed and is defaulted,77 the other, if 
he has answered, is entitled to the fund deposited 
in court, and complainant has no right to dispute 
his claim. However, where it appears that certain 
of the claimants are in fact entitled to a portion of 
the fund, their mere failure to claim it does not 
entitle the remaining claimants to such portion.78 

Entry, The rules of practice in the particular 
jurisdiction respecting the procedure to be followed 
in connection with the entry of the decree must be 
observed.79 

Effect and conclusivencss of decree, A final val¬ 
id decree determining the rights of the claimants 
ends the whole litigation.60 An order in an action 
of interpleader is not conclusive against claimants 


Bank & Trust Co. v. Meldrim, 25 S. 
B.2d 667. 195 Ga. 765. 

71. U.S.—Prudential Ins. Co. of 
America v. Tomes, D.C.Neb., 4-5 P. 
Supp. 353. 

N.J.—Goldberg v. Hudson County 
Nat. Bank, 197 A. 20, 123 N.J.Eq. 
269. 

Tex—^Jaresh v. Jaresb, Civ.App., 179 
S.W.2d 533. 

33 C.J. p 468 note 6 [a]. 

Ijozap-snm payment of compensa¬ 
tion 

Where compensation insurance 
carrier pending action against rail¬ 
road for damages for death made 
compensation payments pursuant to 
agreement for refund out of moneys 
recovered by administrator, the 
court in subsequent interpleader 
brought by railroad paying into 
court an amount of judgment great¬ 
ly in excess of insurance carrier’s 
liability had authority to order a 
lump-sum payment to administrator 
for benefit of deceased’s beneficiaries 
as against contention that work¬ 
men’s compensation commission had 
exclusive power to order such a 
lump-sum payment.—Gilbert v. Mis¬ 
souri Pac. R. Co., Ark., 135 S.W.2d 
558. 

72. U.S.—^Unlon Pac. R. Co. v. Bel- 
ek, D.C.Neb., 211 P. 699. 

33 aJT. p 467 note 88. 

73. Ala—^Phillips v. Slpsey Coal 
Mining Co., 11'8 So. 513, 21*8 Ala. 
'296. 

74. Ill.—^Dyas v. Dyas, 83 N.B. 229, 
281 Ill, 367—Northern Trust Co. v. 
McDowall, 29 N.E.2d 365, 307 Ill. 
App. 29. 

Acooimting had in other proceedings 
WThere one of parties to inter¬ 
pleader suit involving ownership of 
certain wheat was not party to par¬ 
tition suit in which proceedings for 


accounting were had involving same 
property, it was held not proper for 
court in interpleader suit to pass on 
items of such accounting, except as 
to item of taxes.—^Milton Warehouse 
Co. V. Basche Sage Hardware Co., 
34 P.2d 338, 147 Or. 563. 

75. U.S.—Seth Spring & Sons v. 
South Carolina Ins. Co., S.C., 8 
Wheat. 268, 5 HEd, 614. 

76. Miss.—^Knight v. Yarborough, 
15 Miss. 179. 

Pa.—Quakertown & E. R. Co. v. 
Guarantors’ liiability Indemnity 
Co. of Pennsylvania, 58 A. 277, 209 
Pa. 121. 

Improper delay 

Where one of the defendants an¬ 
swers, disclaiming interest, any im¬ 
proper delay in preparing the cause 
for hearing will authorize the other 
defendant who has answered to ap¬ 
ply for the money if there is any 
fraudulent purpose or collusion.— 
Michigan & Ohio Plaster Co. v. 
White, 5 N.W. 1086, 44 Mich. 25— 
33 C.J. p 468 note '8. 

77. Ala.—^Lokey v. Ward, 154 So. 
802, *228 Ala. '559. 

33 C.J. p 468 note 9. 

In statutory proceedings, where 
the party interpleaded fails to ap¬ 
pear and set up claim, Judgment may 
be awarded to plaintiff.—^McAlister 
V. Sanders, 65 So. 249, 107 Miss. 283. 
Supplemental complaint 
Where a substituted defendant 
fails to plead to the supplemental 
complaint within the time required, 
or to obtain an extension of time 
therefor, plaintiff may enter a de¬ 
fault judgment and apply for an or¬ 
der directing the payment to him of 
the fund.—Greenblatt v. Mendelsohn, 
92 N.Y.S. 963, 46 Misc. 554. 
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78. Md.—^Hambleton v. Rhind, 38 A. 

40, 86 Md. 305. 

79. Original suit 

An order for the payment of the 
fund out of court after the trial of 
an issue between plaintiff in the 
original action and third parties, 
claimants, must be made in the orig¬ 
inal suit, and not in the issue found 
under the order of Interpleader.— 
Stewart v. Smith, 1 Phila., Pa, 171. 
Failure to frame feigued issue 

WTiere an interpleader order for a 
feigned issue is obtained, and plain¬ 
tiff’s counsel, without having a 
feigned issue framed, issues a scire 
facias against claimant, with subse¬ 
quent rules to file an affidavit of de¬ 
fense and to plead, a judgment ob¬ 
tained against claimant is irregular. 
—Gelber v. Western Nat Bank, 5*3 
Pa.Super. 155. 

80. Mo.—^Duke V. Duke, 93 Mo.App. 

244. 

Action by clerk 

The court having ordered a bal¬ 
ance of the money paid into court 
remaining in the clerk’s hands to be 
paid to one of the claimants, his re¬ 
sort to an Independent action to de¬ 
termine to whom he shall pay the 
same is misconceived and irregular. 
—Shelton v. Wolthausen, 69 A. 1030, 
80 Conn. 599, 125 Am.S.R. 131. 
Implied findings 

Where beneficiary’s right to pro¬ 
ceeds of life policies was attacked on 
ground that beneficiary had obtained 
change of beneficiary either through 
exercise of undue influence or by 
reason of mental incompetence of 
insured, findings sufficient to invali¬ 
date change of beneficiary on one or 
both of those grounds were implied 
in decree against beneficiary.—Sav¬ 
age V. McCauley, 16 N.B.2d *639, 301 
Mass. 162. 
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who were not made parties.^i Where interpleader 
proceedings are deemed to be in rem, a decree can 
be entered which will be binding on a nonresi- 
dent.^2 ^ decree in personam, however, cannot be 
entered against a claimant who was not served with 
process and over whose person jurisdiction has not 
otherwise been obtained.^3 xhe stakeholder, having 
brought the fund into court and obtained an order 
to interplead, has no interest authorizing him to 
move to vacate the decree between claimants.^^ 

§ 48. Proceedings after Order of Statutory 
Substitution 

Proceedings after an order of statutory substi¬ 
tution, in so far as they are similar to those gov¬ 
erning interpleader generally, have been considered 
supra §§ 36-47. 

Examine Pocket Parts for later cases. 

§ 49. Appeal 

Review of interpleader proceedings is discussed 
in appropriate places in Appeal and Error, and ref¬ 
erence may be made to the index to that title in 5 
C.J.S. pp 1798, 1799, sub verbo ^^Interpleader”, 

Examine Pocket Parts for later cases. 

§ 50. Costs and Fees 

a. In general 

b. In favor of complainant 

c. Against complainant 

d. As between claimants 


a. In General 

In the absence of statute on the subject, the rules 
governing costs In interpleader proceedings are similar 
to those applicable in other cases. Security for costs 
may sometimes be required. 

It has been said that the rules governing costs in 
a litigation to determine the ownership of a fund in 
the registry of the court are not different from the 
rules applicable in other cases.^® In jurisdictions in 
which the matter of costs and fees in interpleader 
or similar proceedings is regulated by statute, the 
terms of the statutes control.^s 

It has been held that complainant’s application for 
costs should be made before the decree discharg¬ 
ing him, and that after such decree has been en¬ 
tered the court has no power to make any allow¬ 
ance to him for costs.S*^ The decree directing de¬ 
fendants to interplead and discharging complainant 
ordinarily may provide for costs to the latter and 
reserve all further directions as to costs.^S An 
order allowing costs is to be construed to give ef¬ 
fect to the intention of the court as determined by 
the language of the order.89 Omission to tax costs 
either for or against a party to a bill of interpleader 
has been held equivalent to a decision that no costs 
should be taxed.®® 

Security for costs. In some jurisdictions, a claim¬ 
ant who is made defendant in ordinary cases of 
interpleader cannot be required to give security" for 
costs, although he may be a nonresident, when there 
is nothing to justify a presumption that he is act¬ 
ing in bad faith but in other jurisdictions se¬ 
curity may be required from a claimant who is a 
nonresident.®2 In the absence of a statute requir- 


ai. IT.T.—^Reynolds v. .®tna Life 
Ins. Co., 39 N.Z.S. 885, 6 App.Div. 
254. 

One not party to concnrstis pro¬ 
ceeding could not be required to pay 
Into court money received from 
building contractor.—^Minden Pres¬ 
byterian Church V. Lambert, 120 So. 
61, 167 La. 712. 

82. N.J.—^Union Trust & Hudson 
County Nat Bank v. Kyle, 124 A. 
465, 96 N.J.Eq. 125. 

Nature of interpleader as proceeding 
in rem see supra § 2. 

88. N.J.—National Bank of New 
Jersey v. White, 116 A. 633, 93 N. 
J.Eq. 109. 

33 C.J. p 468 note 8. 

84. Mo.—^Lippman v. Warren, 68 S. 
W. 226, 94 Mo.App. 486. 

85. Tex.—Kirkpatrick v. Great 

American Ins, Co., Clv.App., 299 S. 
W. 943. 

Tee for gaardian ad litem 
An allowance may be made out of 


the fund in controversy of a fee for 
the guardian ad litem of minor 
claimants. 

U.S.—^Hunter v. Federal Life Ins. 

Co., C.C.A.Ark„ 111 P.2d 551. 

Ala.—Collins v. Baxter, 164 So. 61, 
231 Ala. 247. 

86. Ala.—^Phillips v. Sipsey Coal 
Mining Co., 118 So. 513, 218 Ala. 
296. 

Mass.—Chartrand v. Chartrand, 3 N. 

E.2d 828, 295 Mass. 293. 

Pa.—^Maxwell v. Philadelphia Fire 
Department Relief Ass’n, 10 A.“2d 
857, 138 PfiLSuper. 256. 

33 C.J. p 472 note 92. 

The federal interpleader act does 
not indicate that rules as to costs 
and attorney's fees in statutory in¬ 
terpleader should be different from 
those prevailing in ordinary equity 
interpleader.—Mutual Life Ins. Co. 
of New York v. Bondurant, C.C.A. 
Ky., 27 F.2d 464, certiorari denied 
Bondurant v. Mutual Life Ins. Co. 
of New York, 49 S.Ct. 30, 278 U.S. 
630, 73 L.Ed. 648. 
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Amount of commissioner’s fees held 
excessive 

La.—Pontchartrain Apartments v. 
Maryland Casualty Co., 129 So. 
671, 171 La. 67. 

87. Ark.—^Temple v, Lawson, 19 
Ark. 148. 

33 C.J. p 472 note 77. 

88. N.Y.—Balchen y. Crawford, 1 
SandtCh. 380, 

89. N.Y.—^Bowery Sav. Bank v. 
Mahler, 45 N.Y.Super. 619. 

33 C.J. p 472 note 93. 

90. Conn.—Union Trust Co. v. 
Stamford Trust Co., 43 A. 655, 72 
Conn. 86. 

91- Pa.—Smith v. Stoddart, 14 
Phila. 133—^Linton v. Pollock, 6 
Pa.Co. 243. 

92- Mo.—^Blasland - Parcels - Jor¬ 
don Shoe Co. v. Hicks, 70 Mo,App. 
801. 
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ing such security, a third person substituted as de¬ 
fendant cannot be required to give security for 
costs, S3 although a nonresident and not responsi- 
ble.S4 

b. In Tavor of Complainant 

(1) In general 

(2) Attorney’s fees 

(1) In General 

Where interpleader proceedings are properly brought, 
the complainant is ordinarily, although not invariably, 
entitled to his costs, either out of the fund In controversy 
OP from some of the defendants. 


As a general rule, where a suit or action of in¬ 
terpleader is properly brought, complainant or the 
stakeholder is entitled to costs,s 5 which may be al¬ 
lowed out of the fund deposited in court, if the 
property so deposited is of such a nature that it is 
available for the payment of costs,S6 or against 
some of the claimants or parties made defendants 
in the bill.37 It has been held, particularly under 
statutes in effect so providing, that the allowance 
of such costs is discretionary with the court.38 
Complainant may be allowed a lien on the fund or 
property for his costs®3 if he has acted honestly 
and promptly.! 


93. U.S.—Gross & P. Mtg. Co. v. 
Gerhard, C.C.Pa., 11 P.Cas.No.5,S43. 

N.Y.—McHugh V. Astrophe, 20 N.Y. 
S. 877, 878, 1 Misc. 218, reversed on 
other grounds 22 N.T.S. 79, 2 Misc. 
478. 

94. U.S.—Gross & P. Mfg. Co. v, 
Gerhard, C.C.Pa., 11 P.Cas.No.5,843. 

N.Y.—McHugh V. Astrophe, 20 N.Y. 
S. 877, 878, 1 Misc. 218, reversed 
on other grounds 22 N.Y.S. 79, 2 
Misc. 47*8. 

95. U.S.—^Treinles v. Sunshine Min¬ 
ing Co., C.C.A.Idaho, 99 F.2d 651, 
affirmed 60 S.Ct 44, 30*8 U.S. 66, 84 
Ii.Eld. 85, rehearing denied 60 S. 
Ct. 464, 309 U.S, 693, 84 X.,Ed. 1034 
—^Mutual Life Ins. Co. of New 
York V. Bondurant, C.C.A.Ky., 27 
P.2d 464, certiorari denied, Bon¬ 
durant V. Mutual Life Ins. Co. of 
New York, 49 S.Ct. 30, 278 U.S, 630, 
7’3 L.Bd. 548—Edner v. Massachu¬ 
setts Mut. Life Ins. Co., D.C.Pa., 
59 P.Supp. 688—Texas Co. v. 
Xavier, D.C.S.C., 54 P.Supp. '72*2— 
Equitable Life Assur. Soc. of U. 
S. V. Kit, D.C.Pa., 22 P.Supp. 1022 
—^American Surety Co. of New 
York V. Calcasieu Oil Co., D,C.La., 
2 P.Supp. 200. 

BCawali.—^Kapaia Store v. Henriques, 
33 Hawaii 557. 

Me.—First Nat Bank v. Reynolds, 
143 A. 266, 127 Me. 340, 60 A.L.R 
712. 

Mo.—Oldham v. McKay, 138 S.'W.2d 
735, 235 Mo.App. 348. 

Tex.—^Wilke v. Finn, Com.App., 39 
S.W.2d 838—^Halloran v. Abilene 
State Bank, Oiv.App., 15 S.W.2d 
1056. 

33 C.J. p 469 note 35. 

Costs conditioned on performance of 
act 

Where fraternal benefit policy re¬ 
quired insurer to erect monument 
it was held that costs in interplead¬ 
er suit brought by insurer to deter¬ 
mine beneficiary would not be al¬ 
lowed until satisfactory evidence of 
erection of monument was filed.— 
Woodmen of the World Life Ins. 
Soc. V. Irick, D.C., 58 P.Supp. 202, 


affirmed, C.C.A., Irick v, Irick, 160 
■p.2d 514. 

Clerk’s fee 

Pact that interpleader plaintiffs 
brought proceedings under federal 
interpleader act, instead of in state 
court, did not defeat right to clerk's 
fee.—^Mutual Life Ins. Co. of New 
York V. Bondurant, C.C.A.Ky., 27 F. 
2d 464, certiorari denied Bondurant 
V. Mutual Life Ins. Co. of New York, 
49 S.Ct 30, 278 U.S. 630, 73 L.Ed. 
548. 


Warehouse Co. v. Basche-Sage 
Hardware Co., 34 P.'2d 978, 979, 147 
Or. 663. 

Tenn.—^National Life & Accident 
Ins. Co. V. Bryant, App., 179 S.W. 
2d 937. 

Tex.—Comer v. Farrell, Qiv.App., 48 
S.W.2d 462, error dismissed—^Lig- 
on V. Greenwall, Civ.App., 1 S.W.2d 
325, reversed on other grounds 
Greenwall v. Ligon, Com.App., 14 
S.W.2d 829. 

33 C.J. p 469 note 35, p 470 note '53. 


Extra allowance 

Where no other relief is given 
plaintiff than an order for inter¬ 
pleader, and the value of the prop¬ 
erty is not involved, an extra allow¬ 
ance based on such value has been 
held improper.—Beebe v. Mead, 92 
N.Y.S. 51, 101 App.Div. 600. 
Concursns ^ 

(1) Costs may be allowed to the 
party provoking concursus proceed¬ 
ings.—French Market Homestead 
Ass’n V. Usner, 129 So. 202, 170 La. 
783—Pulton Bag & Cotton Mills v. 
Fernandez, La.App., 165 So. 476. 

(2) The costs in concursus pro¬ 
ceeding may he taxed by the su¬ 
preme court.—Standard Oil Co. of 
Louisiana v. Putral, 15 So.2d 65, 204 
La. 216. 

96. U.S.—Continental Life Ins. Co. 
V. Sailor, D.C.Cal., 47 P.2d 911— 
Metropolitan Life Ins. Co. v. 
Dunne, D.C.N.Y., 2 P.Supp. 165. 
Ala.—^Morris v. Waldrop, 106 So. 172, 
213 Ala. 435. 

Pla.—Corpus (Turis cited ia. Brown v. 
Marsh, 123 So. 762, 764, 9:8 Fla. 
253. 

Me.—First Nat. Bank v. Reynolds, 
143 A. 266, 127 Me. 340, 60 A.L.R. 
712. 

Md.— Corpus Juris cited in Hopkins 
V. Easton Nat. Bank of Maryland, 
187 A. 874, '877, 171 Md. 130. 

N.X—^Prudential Ins. Co. of America 
V. Fidelity Union Trust Co., 143 
A. 318, 103 N.J.Eq. 279. 

N.Y.—^American Motorists Ins. Co. v. 
Oakley, 14 N.Y.S.2d '883, 172 Mlsc- 
319. 

Or.—Corpus Juris cited in Milton 
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97. Or.—Corpus Juris cited in Mil- 
ton Warehouse Co. v. Basche-Sage 
Hardware Co., 34 P.2d 978, 979, 147 
Or. 563. 

33 C.J. p 470 note 36. 

Burden of costs as ultimately fall¬ 
ing on unsuccessful claimant see 
infra subdivision d of this section. 
Parties resisting claim 

Plaintiff is entitled to costs 
against parties resisting his claim.— 
American Savings & Loan Ass’n v. 
Sawicki, 275 P. 717, 150 Wash. 436. 

98. U.S.—^Eagle Star & British Do¬ 
minions V. Tadlock, D.C.Cal., 22 F. 
Supp. 645. 

On a bill in the nature of inter¬ 
pleader costs are in the discretion 
of the court, and are not necessarily 
given to plaintiff, although his bill 
is sustained.—^Bedell v. Hoffman, 2 
Paige (N.Y.) 199. 

Abuse held, not shown in denial of 
costs 

Mass.—Chartrand v. Chartrand, 3 N. 
E.2d 8'28, 295 Mass. 293. 

Pee for bond given in compliance 
with federal interpleader act was not 
allowed to complainant—Edner v. 
Massachusetts Mut. Life Ins. Co., D. 
C.Pa., 59 F.Supp. 688, 

99. U.S.—Edner v. Massachusetts 
Mut Life Ins. Co., supra—Stitzel- 
Weller Distillery v. Norman, D.C. 
Ky., 39 P.Supp. 182. 

L Or.—Corpus Juris cited in Mil- 
ton Warehouse Co. v. Basche-Sage 
Hardware Co., 34 P.2d 978, 979, 147 
Or. 563. 

33 C.J. p 470 note 87, 
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Under some statutes it has been held that costs or 
expenses cannot be allowed complainant in inter¬ 
pleader.2 Even in jurisdictions in which costs or¬ 
dinarily are allowable to complainant or the stake¬ 
holder, he is entitled to his costs out of the fund, 
only in those cases in which the bill of interpleader 
is necessarily and properly filed^ as against both 
claimants.** Costs should not be allowed to com¬ 
plainant where proceedings have been irregular as 
to the payment of the fund into court and entry of 
a decree allowing the interpleader.5 A complain¬ 
ant who has a substantial controversy vnth the oth¬ 
er parties,® or who delays the trial of the issues be¬ 
tween the claimants and conducts himself in such 
manner as to show that he is encouraging one of 
the parties and hindering the other,^ does not occu¬ 


py the position of a disinterested stakeholder so 
as to be entitled to costs. 

(2) Attorney’s Fees 

While the authorities are not in entire accord, it Is 
generally considered that a comprfainant who properly 
brings interpleader proceedings is entitled, in the sound 
discretion of the court, to a reasonable allowance for 
attorney's fees. 

It has been judicially observed several times that 
the authorities are not in entire accord on the ques¬ 
tion of the allowance of attorne/s fees in inter¬ 
pleader proceedings.® According to many authori¬ 
ties, complainant or the part}' seeking relief by in¬ 
terpleader is entitled to an attorney’s fee commensu¬ 
rate with the services of his counsel in the cause,^ 
whereas in some jurisdictions, sometimes by virtue 


2 . Pa.—^Maxwell v. Philadelphia 
Fire Department Relief Ass’n, 1C 
A.2d 857, 138 Pa.Super. 256. 

8. U.S.—Kentucky Distilleries & 
Warehouse Co. v. ‘Louisville Pub¬ 
lic W'arehouse Co., C.C.A.Ky., 19 
F.2d •868. 

Colo.—^Jenkins v. Metropolitan Life 
Ins. Co., 155 P.2d 772. 

N.T.—^Bedell v. Hoffman, 2 Paige 
199. 

Tex.—Security State Bank of Pharr 
V. Shanley, Civ.App., 182 S.W.2d 
136—Coirptis Juris cited in Conti¬ 
nental Nat. Bank of Fort Worth v. 
Smith, Civ.App., 273 S.W. 657, 660, 
affirmed, Com.App., 286 S.W. 163. 
Colorable claim required 

Costs are not allowed as matter 
of course; it must appear, before 
fund may be taxed with costs, that 
at leaist colorable claim is present,— 
American United Life Ins. Co. v. 
Luckman, D.C.Cal., 21 F.Supp. 39. 
Konjoinder of party 
Where complainant leaves unpro¬ 
tected, by not making him a party, 
one who should have been primarily 
protected, and compels the filing of 
€uaother bill, he will not be allowed 
his costs.—^Palmer v. Elliott, 4 Bdw, 
(N.T.) 643. 

detention of improper bill 

Where a bill of interpleader, which 
in strictness should have been dis¬ 
missed, was retained because such 
dismissal would be contrary to jus¬ 
tice and prejudicial to both parties, 
costs should not be allowed to com¬ 
plainant.—^Blair V. Porter, 13 N.J.E(i. 
267. 

4 . Tex.—Corpus Juris cited in Con¬ 
tinental Nat. Bank of Fort Worth 
y. Smith, Civ.App., 273 S.W. 657, 
660, affirmed, Com.App., 2'86 S.W. 
163. 

<83 C.J. p 470 note 39. 

5. Me,—Giardiner Sav. Inst. v. 
Emerson, 40 A, 351, 91 Ma 535. 

6. U.S.—Century Ins. Co. ▼. First 


Nat. Bank of Hughes Springs, 
Tex., C.C.A.Tex., 133 P.2d 789. 

7. Tex.—Gulf Pipe Line Co. v. War¬ 
ren, Civ.App., 45 S.W.2d 719. 

3. Cal.—Los Angeles Trust & Sav¬ 
ings Bank v. Ward, 239 P. 847, 197 
Cal. 103. 

Pla.—Brown v. Marsh, 123 So. 762, 98 
Fla. 253. 

Hawaii.—^Manufacturers Life Ins. 
Co. V. von Hamm-Yoiing Co., 34 
Hawaii 288. 

Tenn.—Inter-Southern Life Ins. Co. 
V. McDaniel, 19 S.W.2d 269, 159 
Tenn. 478. 

9- U.S.—Hunter v. Federal Life Ins. 
Co., C.C.A.Ark., Ill P.‘2d 551—Koh¬ 
ler V. Kohler, C.C.A.Mont., 104 P. 
2d 38—^Treinies v. Sunshine Min¬ 
ing Co., C.aA.Idaho, 99 P.2d 651, 
affirmed 60 S.Ct. 44, 308 U.S. 66, 
84 L.Ed. 85, rehearing denied 60 
S.Ct. 464, 309 U.S. 693, 84 L.Ed. 
1034—Massachusetts Mut. Life 
Ins. Co. V. Morris, C.C.A.Cal., 61 
F.2d 104—Allen v. Hudson, C.C.A. 
Ark., 35 F.2d 330—Mutual Life 
Ins. Co. of New York v. Bondur- 
ant, C.C.A,Ky., 27 F.2d 464, certio¬ 
rari denied Bondurant v. Mutual 
Life Ins. Co. of New York, 49 S.Ct. 
30, 278 U.S. 630, 73 L.Ed. 548— 
Texas Co. v. Xavier, D.C.S.C., 54 P. 
Supp. 722—General American Life 
Ins. Co. V. Jackel, D.C.La,, 42 P. 
Supp. 475—First Nat. Bank v. Bak¬ 
er, D.C.La., 16 F.Supp. '869—^Ameri¬ 
can Surety Co. of New York v. 
Calcasieu Oil Co., D.C.La., 2 F. 
Supp. 200. 

Ala.—^McLeod v. Brown, 98 So. 470, 
210 Ala. 491. 

Fla.—Corpus Juris cited iu Brown 
V. Marsh, 123 So. 762, 764, 98 Pla. 
253. 

Miss.—^Hartford Accident & Indem¬ 
nity Co. V. Natchez Inv. Co., 132 
So. 635, 161 Miss. 198, suggestion 
of error overruled 135 So. 497, 161 
Miss. 198, appeal dismissed Hart¬ 
ford Accident & Indemnity Co. v. 

105 


Bunn. 52 S.Ct. 354. 255 U.S. 169, 
76 L.Ed. 685, motion denied 52 S. 
Ct 456, 76 L.Ed. ISOl. 

Mo.—Oldham v. McKay, 138 S.W.2d 
735, 235 Mo.App. 348. 

Tenn.—Corpus Juris <iuoted in Inter- 
Southern Life Ins. Co. v. McDaniel, 
19 S.W.2d 269, 270, 159 Tenn. 478— 
Butler V. Fowler, App., ISS S.W.2d 
61’2—Memphis Cold Storage Ware¬ 
house Co. v, Woodson, 1 Tenn. 
App. 340, 

Tex.—Drane v. Jefferson Standard 
Life Ins. Co., 161 S.Vr.2d 1057, 139 
Tex. 101—Employers* Casualty Co. 
V. Rockwall County, 35 S.W.2d 690, 
120 Tex. 441, reformed on other 
grounds 38 S.W.2d 1098. 120 Tex. 
441—^Wilke v. Finn, Com.App., 39 
S.W.2d 836—Armington v. Gil- 
crease Oil Co., Civ.App., 190 S.W. 
2d 587—Corpus Juris cited in Vas- 
slliades v. Theophiles, Civ.App., 
115 S.W.2d 1220, 1221—American 
Nat. Ins. Co. v. Wolfe, Civ.App., 
115 S.W.2d 700, error dismissed— 
Texas State Bank & Trust Co. v. 
Patee, Civ.App., Ill S.W;2d 1157 
—^Houston Lighting & Power Co. 

V. Liberty Pipe Line Co., Civ.App., 
71 S.W. 2d 393, error refused— 
Comer v. Farrell, Civ.App., 48 S. 

W. 2d 452, error dismissed—^Texas 
Life Ins. Co. v. Valley View Nat. 
Bank, Civ.App., 44 S.W. 2d 1045— 
Shaw* V. Shaw, Civ.App., 28 S.W.2d 
173, error dismissed—^Halloran v. 
Abilene State Bank, Civ.App., 15 S. 
W.2d 1056—Texas Auto Co. v. Ar- 
better, Civ.App., 1 S.W.2d 334, er¬ 
ror dismissed—Corpus Juris cited 
in Continental Nat. Bank of Fort 
Worth V. Smith, Civ.App., 273 S.W. 
657, 660, affirmed, Coin.App., 286 S. 
W. 163. 

33 C.J. p 470 note 43, p 469 note 35 
Ea3. 

Couditioxial aUowaxLce 
Where fraternal benefit policy re¬ 
quired insurer to erect monument, 
attorney’s fees In interpleader suit 
brought by insurer to determine ben- 
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of the tenns of the statutes, it has been held that 
attorney’s fees ordinarily cannot be allowed to com¬ 
plainant in an interpleader action.^® 

In the absence of statute, the allowance of attor¬ 
neys fees to complainant, even where permissible, 
is not a matter of right,ii but rests in the sound 
discretion of the court.^^ Such an allowance does 
not necessarily follow a finding that the bill has 
been properly filed as interpleader there must 


be, in addition, a showing in the particular case of 
persuasive basic facts,so that, in the final analy¬ 
sis, the particular facts of the case control, includ¬ 
ing the relationship of the parties and the responsi¬ 
bility for the conditions and controversy.An 
allowance will not be made where there was no 
real reason or necessity for the filing of the bill^® 
or where the interpleader stiit was necessitated by 
complainant’s own fault and costs have been de- 


eficiary would not be allowed until 
satisfactory evidence of erection of 
monument was filed.—^Woodmen of 
the World Life Ins. Soc. v. Irick, 
D.C.S.C., 58 F.Supp. 202, affirmed, O. 
C.A., Irick v. Irick, 150 F.2d 514. 
Tees as costs 

(1) It has been said that “attor¬ 
ney's fees to pay the representatives 
of a true stakeholder are allowed, 
when allowed at all, by way of court 
costs.**—Continental Nat. Bank of 
Port Worth v. Smith, Tex.Com.App., 
286 S.W. 163, 165. 

(2) However, where insurer inter¬ 
pleaded claimants to proceeds of pol¬ 
icy, judgment deducting insurer's 
attorney's fees from interpleaded 
fund. Instead of taxing attorney's 
fees as court costs, was held proper. 
—^Wilke V, Finn, Tex.Com.App., 39 
S.W.2d 836. 

Prospective operation, of statute 
Where attorney’s fees were not 
allowable under the statutes exist¬ 
ing at the time of the bringing of a 
bill in the nature of a bill of inter¬ 
pleader. they were held not allowa¬ 
ble under an amendment to the com¬ 
plaint filed after the enactment of 
the statute.—Phillips v. SIpsey Coal 
Mining Co., 118 So. 513, 218 Ala. 296. 
Prayer for relief 

(1) It has been held that an al¬ 
lowance of attorney's fees to the 
stakeholder can be made only pur¬ 
suant to a proper prayer in his 
pleading,—Great Council L O. R. M. 
V. Adams, Tex.Civ.App., 75 S.W. 560. 

(2) However counsel fees were 

held allowable to complainamt in in¬ 
terpleader without specific prayer 
therefor where bill showed case of 
interpleader under circumstances fix¬ 
ing responsibility for suit on defend¬ 
ants.—^Inter-Southem Life Ins. Go. 
V. McDaniel. 19 S.W.2d 269, 159 

Tenn. 478. 

IOl Cal.—^Pacific Gas & Electric Co. 
V. Nakano, 87 P.2d 700, 12 Cal.2d 
711, 121 A.L.R. 417—^Los Angeles 
Trust & Savings Bank v. Ward, 
239 P. 847, 197 Cal. 103—Van Or- 
den V. Golden West Credit & Ad¬ 
justment Co., 9 P.2d 572, 122 Cal. 
App. 132—^Peterson v. Chorley, 284 
P. 956, 108 CaLApp. 788. 

33 GJ. p 470 note 46. 

In Pennsylvania 

(1^ It was hekl» under the then 


existing statutes, that ordinarily the 
court could not allow attorney's fees. 
—^Metropolitan Life Ins. Co. v. Doty, 
14 A.2d 878, 140 Pa.Super. 581—Max¬ 
well V. Philadelphia Fire Depart¬ 
ment Relief Ass'n, 10 A.2d 857, 138 
Pa.Super. 356—^Metropolitan Life 
Ins. Co. V. Doty, 35 Pa,Dist. & Co. 
331—Taggart v. Norris to wn-Penn 
Trust Co., 21 Pa.Dist. & Co, 418. 

(2) Although Interpleader Act, 
1836, does not provide for counsel 
fee for petitioner or stakeholder, 
fee may be allowed where constitu¬ 
tion and by-laws of beneficial socie¬ 
ty so provide.—Prywara v. Bohach, 
Com.Pl., 34 Luz.Leg.Reg. 131. 

(3) Under the Act of May 21, 1943, 
P.L. 471, 12 P.S. § 583, the court is 
authorized to allow counsel fees in 
specified interpleader cases; but 
this statute has been held inapplica¬ 
ble to a proceeding which was insti¬ 
tuted before the effective date of 
such act, and in which insurance in¬ 
volved was not paid into court.— 
MePadden v. Equitable Life Assur. 
Soc. of U. S., 41 A.2d 624, 351 Pa. 
570. 

U. Tenn,—Woodard v. Metropolitan 
Life Ins. Co., 24 S.W.2d 888, 160 
Tenn. 326. 

Bight to allow "costs” to com¬ 
plainant filing interpleader does not 
of itself include right to allow coun¬ 
sel fees.—Inter-Southern Life Ins. 
Co. V. McDaniel, 19 S.W.2d 269, 159 
Tenn. 478. 

12. Ala.—Collins v. Baxter, 164 So. 
61, 231 Ala. 247. 

Mass.—Chartrand v. Chartrand, 3 N. 

E.2d 828, 295 Mass. 293. 

Tenn.—Woodard v. Metropolitan 
Life Ins, Co., 24 S.W.2d 888, 160 
Tenn. 325—^Inter-Southern Life 
Ins. Co. V. McDaniel, 19 S.W.2d 
269, 159 Tenn. 478—^Lebanon Bank 
& Trust Co. V. Grandstaff, 141 S. 
W.2d 924, 24 Tenn.App. 162—^Dun¬ 
can V. Penn Mut. Life Ins. Co., 65 
S.W.2d 882, 17 TenmApp. 62. 

13. Tenn.—Woodard v. Metropolitan 
Life Ins. Co., 24 S.W.2d 888, 160 
Tenn. 325—Inter-Southern Life 
Ins. Co. V. McDaniel, 19 S.W.2d 
269, 159 Tenn. 478. 

14. Tenn.—^Inter-Southem Life Ins. 
Co. V. McDaniel, supra. 

15. Tenn.—^Inter-Southem Life Ins. 
Co. V. McDaniel, supra. 
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Cirenmstanees held to justify denial 
of fees 

(1) Generally. 

U.S.—Continental Life Ins. Co. v. 

Sailor, D.aCal., 47 F.2d 911. 

Fla.—Brown v. Marsh, 123 So. 762, 
98 Fla. 253. 

Mass.—Chartrand v. Chartrand, 3 N. 

E.2d 828, 295 Mass. 293. 

Tenn.—^Duncan v. Penn Mut. Life 
Ins. Co., 66 S.W.2d 882, 17 Tenn. 
App. 62. 

(2) A complainant who delays the 
trial of the issues between the 
claimants and conducts himself in 
such manner as to show that he 
is encouraging one of the parties 
and hindering the other has been 
held not to occupy the position of a 
disinterested stakeholder so as to 
be entitled to attorney's fees.—Gulf 
Pipe Line Co. v. Warren, Tex.Civ. 
App., 45 S.W.2d 719. 

(3) It has been held that attor¬ 
ney's fees cannot be awarded where 
complainant has deducted the 
amount claimed before depositing 
the fund in court, since in such case 
the exact res in controversy is cor¬ 
am non judice, and the court is de¬ 
prived of the opportunity to deter¬ 
mine whether under all of the cir¬ 
cumstances the fee may be taken 
and what part ought to be taken.— 
Continental Nat. Bank of Port 
Worth v. Smith, Tex.Com.App., 286 
S.W. 163. 

Buty to assert claim 

Attorney's fees have been denied 
where the defendants were, on the 
one hand, the successful claimants, 
and, on the other, an executor who, 
although unsuccessful^^ was under a 
duty to assert the claim and did.— 
Prudential Ins. Co. of America v. Fi¬ 
delity Union Trust Co., 143 A. 818, 
103 N.J.Eq. 279. 

16. U.S.—American United Life Ins. 
Co. V. Luckman, D.C.Cal., 21 P. 
Supp. 39. 

Tenn.—Woodard v. Metropolitan Life 
Ins. Co., 24 S.W,2d 888, 160 Tenn. 
326—Winter-Southern Life Ins. Co. 

I V. McDaniel, 19 S.W.2d 269, 169 
Tenn. 478. 

Tex,—Security State Bank of Pharr 
V. Shanley, Clv.App., 182 S.W.2d 
136. 

17. Colo.—Jenkins v. Metropolitan 
Life Ins. Co., 155 P.2d 772. 

W.Va.— Union Mut. Life Ins. Co. v. 
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flicd, in the discretion of the court, where com¬ 
plainant unreasonably delayed in bringing the suit.^^ 
To entitle the stakdiolder to attorney’s fees there 
must be no denial of the fact or amount of liabil¬ 
ity;^® and, where it develops that complainant has 
a substantial,20 although not a direct,2l interest in 
the result of the litigation, his solicitor’s fees should 
not be allowed from the fimd. It has been held 
that counsel fees will not be allowed out of the fund 
brought into court, where defendants are free from 

fraud.22 

The attorney’s fees, where allowable, may be, 
and usually are, allowed out of the fund in con¬ 
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troversy,^® but this is not necessarily the casc,^^ 
and a complainant may be denied such an award 
out of the fund on deposit where by his pleading 
he has requested merely that such fees be taxed as 
costs further, notwithstanding its allowance in 
the first instance out of the fund in controversy, it 
may eventually fall on the claimant who was in 
the wrong and made the litigation necessary, as 
discussed infra subdivision d of this section. 

Amount The allowance for attorney’s fees 
should be a reasonable fee for necessary servic- 
es,26 and it has been said that under ordinary cir¬ 
cumstances there is no justification for seriously de- 


Lindamood, 152 S.E. 821, 108 W. 
Va, 594. 

“Except where the Interpleader 
seeks aid or instruction in execu¬ 
tion of a trust, or has been placed 
in a position of stakeholder by pur¬ 
poseful action of the claimants of 
the fund, to be entitled to his solici¬ 
tor’s fees, he must not only be free 
from blame or responsibility for the 
complication which calls for this 
remedy, but it must appear that 
those beneficially entitled to the 
fund, or those through whom they 
claim, have in more or less degree 
been so responsible.”—^Inter-South¬ 
ern Life Ins. Co. v. McDaniel. 19 S. 
W.2d 269, 272, 159 Tenn. 478. 
Wrongful refusal to pay 

A bank which wrongfully refused 
to pay over a fund to a receiver was 
held not entitled to attorney’s fees 
in interpleader proceedings later 
brought by it where, if it had paid 
over the money as reouired, it could 
not have thereafter become a stake¬ 
holder; the events subsequent to its 
wrongful refusal to pay over the 
fund were the direct and proximate 
consequences of its own wrong.— 
Continental Nat. Bank of Fort 
Worth V. Smith, Tex.Com.App., 286 
S.W. 168. 

Opportunity to pay In prior suit 
A complainant in interpleader was 
held not entitled to attorney’s fees 
where it had been an original de¬ 
fendant in a prior suit and could 
have been fully protected by paying 
over the money in such prior suit.— 
Continental Nat. Bank of Fort 
Worth V. Smith, supra. 

18. U.S.—New York Life Ins. Co. v. 
Bldoggia, D.C.Idaho, 15 F.2d 126. 

Delay held not unreasonable so as to 
bar attorney’s fees 
U.S.—Equitable Life Assur. Soc. of 
U. S. V. Kit, D.C.Pa., 22 F.Supp. 
1022. 

19. U.S.—First Nat. Bank v. Baker, 
D.C.La., 16 F.gupp. 869. 

20. U.S.—Century Ins. Co. v. First 
Nat. Bank, aC.A.Tex., 102 F.2d 
728. certiorari denied First Nat 


Bank v. Century Ins. Co., 60 S.Ct 
84, 308 U.S. 570, 84 L.Ed. 478. 

Fla.— Corpus Juris cited in Brown 
V. Marsh, 123 So. 762, 764, 98 Fla. 
253. 

N.J.—^English v. Warren, 54 A. 860, 
65 N.J.Eq. 30. 

21. U.S.—Groves v. Sentell, La., 14 
S.Ct 898, 153 U.S. 465, 38 L.Ed. 
785. 

Fla.— Corpus Juris cited in Brown v. 
Marsh, 123 So. 762, 764, 98 Fla. 
253. 

22. Fla.— Corpus Juris cited in 
Brown v. Marsh, 123 So. 762, 764, 
98 Fla. 253. 

33 C.J. p 470 note 45. 

23- U.S.—^New York Life Ins. Co. 
V. Miller, C.C.A.Ark., 139 F.2d 657 
—Terry v. Supreme Forest, Wood¬ 
man Circle, D.CXTenn., 21 F.2d 158 
—Stitzel-Weller Distillery v. Nor¬ 
man, D.C.Ky., 39 F.Supp. 182— 
General American Life Ins. Co. v. 
Sutch, D.C.Pa., 31 F.Supp. 192. 

Colo.—Foster v. Kragh, 103 P.2d 480, 
106 Colo. 249. 

Fla.—^Miller v. Gulf Life Ins. Co., 

3 So.2d 519, 148 Fla. 1—McKinnon 
V. Reliance Ins. Co., 161 So. 699, 
113 Fla. 370. 

Hawaii—Manufacturers Life Ins. 

Co. V. von Hamm-Young Co., 34 
Hawaii 288, 

Me,—^Pirst Nat Bank v. Reynolds, 
143 A 266, 127 Me. 340, 60 AL.R. 
712. 

Mo.—Concordia Fire Ins. Co. v. Al¬ 
exander, App., 50 S.W.2d 687. 

Or.—^Niedermeyer, Inc., v. Pehl, 57 
P.2d 1086, 153 Or. 656. 

Tenn.—^National Life & Accident 
Ins. Co. V. Bryant, App., 179 S.W. 
2d 937—^Lebanon Bank & Trust Co. 
V. Grandstaff, 141 S.W.2d 924, 24 
Tenn.App. 162. | 

Tex.—^Briden v. Osborne, Civ.App., 
184 S.W.2d 860—Simpson v. Clay¬ 
ton, Civ.App., 146 S.W.2d 604, er¬ 
ror dismissed—Grand Lodge Col¬ 
ored K. P. of Texas v. Watson. 
Civ.App., 145 S,W.2d 601—Comer 
V. Farrell, Civ.App., 48 S.W.2d 452, 
error dismissed—Ligon v. Green- 
wall, Civ.App., 1 S.W,2d 325, re¬ 

107 


versed on other grounds Greenwall 
V. Ligon, Com.App., 14 S.W.2d 829 
—Middleton v. Moore, Civ.App., 
289 S.W. 1045—Seamans Oil Co. v. 
Guy, Civ.App., 239 S.W. 696. re¬ 
versed on other grounds 276 S.W. 
424, 115 Tex. 93. 

Tabu or charge 

Attorney’s fees may be made a 
lien or charge on the fund or prop¬ 
erty in controversy, effective at least 
as between the parties. 

U.S.—^Edner v. Massachusetts Mut 
Life Ins. Co., D.C.Pa., 59 F.Supp. 
688—Stitzel-Weller Distillery v. 
Norman, D.C.Ky., 39 F.Supp. 182. 
Tex.—Shaw v. Shaw, Civ.App., 28 
S.W.2d 173, error dismissed 

24. Tex.—Briden v. Osborne, Civ. 
App., 184 S.W.2d 860. 

25. Tex.—Briden v. Osborne, supra. 
Season for rule 

He cannot complain of a judgment 
awarding him relief according to 
his pleadinga—^Briden v. Osborne, 
supra. 

26. U.S.—^Mutual Life Ins. Co. of 
New York v. Bondurant, C.C.A.Ky., 

i 27 F.2d 464, certiorari denied Bon¬ 
durant V. Mutual Life Ins. Co. of 
New York, 49 S.Ct. 30, 278 U.S. 
630, 73 L.Ed. 548. 

Ala.—^McLeod v. Brown, 98 So. 470, 
210 Ala 491. 

Fla— Brown v. Marsh, 123 So. 762, 
98 Fla 253. 

Me.—First Nat Bank v. Reynolds, 
143 A 266, 127 Ma 340, 60 A.L.R. 
712. 

Pa—^Prywara v. Bohach, Com.Pl., 34 
Luz.Leg.Reg. 131. 

Tex.—Wright v. Grand Lodge Bl. P., 
Civ.App.. 173 S.W. 270. 

Allowances held reasonable or prop- 
er 

U.S.—Hunter v. Federal Life Ins. 
Co.. C.C.AArk., Ill F.2d 551— 
Kohler v. Kohler, C.C.AMont, 104 
F.2d 38—^Prudential Ins. Co. of 
America v. Tomes, D.GNeb., 45 P. 
Supp, 353—^Elrst Nat Bank v. 
Baker, D.C,La, 16 F.Supp. 869. 
Ark.—Gilbert v, Missouri Pac. R. 
Co., 185 S.W.2d 558. 
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pleting the fund deposited in court by a stakehold¬ 
er through the allowance of large fees to his coun- 
seL27 Where suit is brought against the stake¬ 
holder, who thereupon brings in the adverse claim¬ 
ant, the amount to be allowed him as attorneys fees 
should not exceed what would have been allowed 
if there had been an independent suit in interplead¬ 
er initiated by the stakeholder.^s The maximum 
amount allowable for the fees of complainant’s at¬ 
torney is the amount asked for in complainant’s pe¬ 
tition,29 and an agreement between the attorneys 
for the respective parties for payment of an amount 
in excess of that asked for in the petition has been 
held ineffective.29 

Concursus, Attorneys fees are sometimes allow¬ 
able in concursus proceedings.^! Thus, under the 
statutes, the attorney of the owner in a concursus 
proceeding is entitled to attorney’s fees.22 How¬ 
ever, attorney’s fees for provoking a concursus are 


not allowed in all cases and in cases falling un¬ 
der statutes making the allowance of such fees de¬ 
pendent on compliance with certain conditions, such 
as a prior amicable demand, attorney’s fees for pro¬ 
voking the concursus will not be allowed if the con¬ 
ditions of the statute have not been met.24 

The court should fix a tentative fee at the time 
the petition for concursus is filed by the owner,25 
and this may be reduced thereafter.26 The fee is 
not limited to any specified percentage of the 
amount recovered.27 

c. Against Complainant 

While under some circumstances a complainant seek¬ 
ing relief by interpleader may be held liable for costs, the 
general rule is that a mere stakeholder who properly 
brings interpleader Is not liable for costs or attorney’s 
fees. 

A mere stakeholder who properly brings inter¬ 
pleader ordinarily is not liable for costs^s or at- 


Md.—^Maulsby v. Scarborough, 16 A. 
2d 897, 179 Md. 67. 

Pa.—^Marjiand Casualty Co. v. Cap- 
lan, 29 Pa.Dist. & Co. 134. 

Tex.—^Hubberd v. Crude Oil Market¬ 
ing & Trading Co., Civ.App., 119 S. 
W.2d 161, error refused. 

Anowaace increased by appellate 
court 

XJ.S.—Globe Indem. Co. v. Puget 
Sound Co.. C.C.A.N,T„ 149 P.2d 
805. 

Services oxl appeal 

(1) It was held that an addition¬ 
al fee for services in the appellate 
court should not be allowed.—^Mem¬ 
phis Cold Storage Warehouse Co. v. 
Woodson, 1 Tenn.App. 340. 

<2) Where circuit court of appeals 
determined that insurance company 
had not made sufficient compliance 
with interpleader act, and thereafter 
insurance company gave bond in 
compliance with the act, the insur¬ 
ance company was not entitled to an 
allowance for fees of attorneys on 
appeal to the circuit court of ap¬ 
peals.—^Edner v. Massachusetts Mut 
Life Ins. Co., D.C.Pa., 59 P.Supp. 
688 . 

87. TJ.S.—Hunter v. Federal Life 
Ins. Co., aC.A.Ark., Ill F.2d 551. 
XTo necessity for great skill 

The institution of a suit in Inter¬ 
pleader, Including the depositing of 
the fund In court and the procuring 
of an order of discharge of the 
stakeholder from further liability, 
usually does not Involve any grreat 
amount of skill, labor, or responsi¬ 
bility and the amount allowed for 
attorney's fees should therefor be 
modest.—^Hunter v. Federal Life Ins. 
Co., supra. 

Xnsuranoe interpleader 

One court has said ‘*we ordinarily 


allow an attorney fee of $150 in the 
insurance interpleader cases.”—^Bd- 
ner v. Massachusetts Mut Life Ins. 
Co., D.C.Pa., 59 F.Supp. 688. 

28. TJ.S.—New York Life Ins. Co. v. 
Miller, C.C.A.Ark., 139 F.2d 657. 

29. Tex—Texas Life Ins. Co. v. 
Valley View Nat. Bank, Civ.App., 
44 S.W.2d 1045. 

30. Tex—Texas Life Ins. Co. v. 
Valley View Nat Bank, supra. 

31. La.—C. R. Cummins, Inc., v. 
Couch Const. Co., App., 152 So..86. 

32. La.—^Toung v. Barelli, 125 So. 
258, 169 La. 319—^Hanchey v. Kil- 
dalr, App., 6 So.2d 203. 

Provision for fees in building con¬ 
tract 

An owner bringing concursus 
against the contractor and others 
has been held entitled to attorney's 
fees where the building contract 
provided that, if the owner, through 
any fault of the contractor, should 
be forced to employ an attorney 
with reference to the contract, the 
contractor should be liable for such 
attorney's fees.—^Favalora v. Bour¬ 
geois, 114 So. 119, 164 La. 521. 

33. La.—^Uvalde Rock Asphalt Co. 
V. City of Shreveport, 136 So. 28, 
172 La. 991. 

33 C.J. p 470 note 48. 

Improper deduction of fees 
In concursus proceeding, building 
association which joined material- 
men claiming liens, the contractor, 
and surety on his bond, and paid 
amount due on contract into court, 
was not entitled to deduct attor¬ 
ney's fees from amount due; but 
the surety was not entitled to com¬ 
plain of deduction by plaintiff of at¬ 
torney's fees from amount so paid, 
on ground that claims of material- 
men must first be satisfied, in ab¬ 
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sence of claim that amount is ex¬ 
cessive.—^Fidelity Homestead Ass'n 
V. Kennedy & Anderson, 105 So. 64, 
158 La. 1059. 

Unsuccessful attempt to bring oon- 
cnrsuB 

A party to a pending suit who 
attempts, but fails, to bring con¬ 
cursus proceedings is not entitled 
to attorney's fees.—Tilly v. Bauman, 
139 So. 762, 174 La. 71. 

34. La.—^Uvalde Rock Asphalt Co. 
V. City of Shreveport, 136 So. 26, 
172 La. 987—Uvalde Rock Asphalt 
Co. V. City of Shreveport, 136 So. 
23, 172 La. 977. . 

35. La.—^French Market Homestead 
Ass'n V. Usner, 129 So. 202, 170 
La. 783. 

36. La.—^French Market Homestead 
Ass’n V. Usner, supra—^Toung v. 
Barelli, 126 So. 258, 169 La. 319. 

37. La.—^French Market Homestead 
Ass’n V. Usner, 129 So. 202, 170 
La. 783. 

Pees held reasonable or proper 
Lsu—^Pontchartrain Apartments v. 
Maryland Casualty Co., 129 So. 
671, 171 La. 67—French Market 
Homestead Ass’n v. Usner, 129 So. 
202, 170 La. 783—Bell v. Lieber, 
126 So. 871, 169 La. 731. 

38. Tenn.—^Butler v, Fowler, App., 
188 S.W.2d 612. 

Tex—Texas Life Ins. Co. v. Valley 
View Nat. Bank, Civ.App., 44 S.W. 
2d 1045—Texas Auto Co. v. Arbet- 
ter, Civ.App., 1 S.W.2d 334, error 
dismissed. 

33 C.J. p 470 note 54. 

Reversal as between defendants 
Where the decree between defend¬ 
ants is reversed on appeal, but the 
dismissal of complainant is sus¬ 
tained, the judgment for costs will 
not run Against him.—^Long v. San 
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torney’s fees,39 and even though a bill of interplead¬ 
er is not properly brought, yet where the suit has 
been suffered to go on by a tacit consent to the so¬ 
lution of the questions pending, and has thus been 
made to serve the interest of all parties, costs there¬ 
of will not be taxed against plaintiff.^o Under some 
circumstances, however, the complainant or party 
seeking relief by interpleader may be held liable 
for costs.^^ Thus, where it appears that complain¬ 
ant acted collusively or in bad faith, the costs of 
the successful claimant may be taxed against him 
and, where a bill of interpleader is dismissed as 
improperly filed, defendants are entitled to their 
costs, ^3 except under special circumstances.**^ If 
defendants answer when they might have demurred 
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successfully they can be allowed only such costs as 
might have been allowed on demurrer.^3 

d. As between Claimants 

As between claimants, the burden of costs and at¬ 
torney's fees of the successful parties ordinarily will fall 
on the claimant who made the false claim and thus made 
the interpleader proceedings necessary. This Is not, 
however, an invariable rule. 

Ordinarily the successful claimant is not required 
to pay costs*6 or attorney’s fees*^ but rather is en¬ 
titled to costs**3 and, at least under statutes in effect 
so providing, reasonable attorney’s fees.^3 As be- 
tvreen claimants, the general rule is that the costs 
of all successful parties should eventually be taxed 
against the person who made the false claim and 
thus made a bill of interpleader necessary,50 and 
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Francisco Super, Ct., 60 P. 464, 127 
Cal. 686. 

CoucTursus 

(1) Owner provoking concursus 
proceeding against building contrac¬ 
tor and surety is not primarily 
bound for all costs.—^French Market 
Homestead Ass’n v. Usner, 129 So. 
202, 170 La. 783. 

(2) The language of the inter¬ 
pleader act relieving the interplead¬ 
er of the necessity of paying any 
costs in the “proceedings” means 
the proceedings instituted .by the 
stakeholder and has reference only 
to the costs incurred subsequent to 
the filing of such proceeding.— 
Woodson V. Provident Life & Acci¬ 
dent Ins. Co., LauApp., 6 So,2d 387. 

(3) Where Insurer was first made 
a defendant in action on policy, in¬ 
surer was liable for costs incurred 
up to time insurer filed Interpleader 
and deposited in registry of court 
proceeds of policy sued on.—Wood- 
son V. Provident Life & Accident 
Ins. Co., supra. 

(4) A person who was without in¬ 
terest in the matter was not en¬ 
titled to raise the question whether 
insurer filing a bill of interpleader 
should pay the costs incurred before 
the filing of the bill.—^Morris v. 
Metropolitan Life Ins. Co., La.App., 
187 So. 678. 

39- Tex.—^American Nat Ins. Co. v. 

Wolfe, Civ.App., 115 S,W.2d 700, 

error dismissed—Texas Life Ins. 

Co. V. Valley View Nat Bank, Civ. 

App., 44 S.W.2d 1045. 

40- II.I,—Greene v. Mumford, 4 It 

I. 313. 

41- Failure to be diligent or impar¬ 
tial 

Complainant may be taxed with 
costs where it has not exercised 
that degree of diligence and impar¬ 
tiality which the law requires In 
order to secure for itself the bene¬ 
fits conferred on a mere stakeholder 
under a proper bill of interpleader. 


—National Life & Accident Ins. Co. 
V. Thompson, Tex.Civ.App., 153 S.W. 
2d 322, error refused. 

Assertion of right to fund 

Auctioneers asserting right to re¬ 
tain deposit as against vendor were 
held not mere stakeholders so as to 
be exempt from liability for costs 
to vendor who brought suit to re¬ 
cover purchase money against auc¬ 
tioneers.—Cohn V. Valentine, 263 P. 
846, 88 CaLApp. 430. 

Pnnd consisting of state revenue 
Where the fund consists of state 
revenue, and the state is not, and 
cannot be made, a party, costs may 
be adjudged against the stakehold¬ 
er.—Louisville & N. R. Co. v. Coul¬ 
ter, 59 S,W. 513, 22 Ky.L. 1023—33 
C.J. p 470 note 57. 

42. Mich,—Michigan & Ohio Plaster 
Co. V. White, 5 N.W. 1086, 44 Mich. 
25. 

33 C.J. p 471 note 68. 

43. N.T.—Shaw v. Coster, 8 Paige 
339. 

44. Vt.—Wing V. Spaulding, 23 A. 
615, 64 Vt. 83. 

33 C.J. p 471 note 60. 

45. N.T,—Shaw v. Coster, 8 Paige 
339, 35 Am.D. 690. 

N.C,—Quinn v. Patton, 37 N.C. 48. 

46. Costs out of compensation 
award 

Claimant awarded compensation in 
Judgment in concursus proceeding 
wherein costs were taxed against 
adverse claimant is not required to 
pay costs incurred by adverse claim¬ 
ant from compensation deposited in 
registry of court by employer.—^Pul¬ 
ton Bag & Cotton Mills v, Fernandez, 
La.App., 166 So. 476, 

47. Hffeot of bond for fees 
Notwithstanding a bond covering 

attorney’s fees has been given by a 
claimant to whom the fund had been 
paid, where Judgment sustaining the 
payment to such claimant is ren¬ 
dered a provision for attorney’s fees 
against the successful claimant is 
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improper.—Great Council L O. R. M. 

V. Adams, TexCiv.App., 75 S,W. 560. 

48- Prima facie entitled to costs 
A claimant in interpleader, when 
successful, is prima facie entitled to 
his costs.—Brown v. Thompson, 7 
Terr.L. 479. 

Success in part 

(1) When a claimant is successful 
in part he is entitled to costs prior 
to the ordering of the issue and to 
his subsequent costs incidental to 
the portion of his claim as to which 
he succeeded, but must pay the cost 
of the portion as to which the op¬ 
posite party succeeds.—^Brown v. 
Thompson, supra. 

(2) Where a claimant is success¬ 
ful in part, but he bases his claim 
on a false ground and a false state¬ 
ment of facts rendering proceedings 
necessary which, if he had stated 
the facts truthfully, might have 
been quite unnecessary, the court 
may in the exercise of its discretion 
order him to pay the costs of such 
unnecessary proceedings.—^Brown v. 
Thompson, supra. 

Xu J^uisiaua 

The Interpleader Act makes no 
provision for the payment of costs 
as between claimants to a deposited 
fund, but it is customary for costs 
to be paid out of such funds.— 
Standard Oil Go. of Louisiana v. 
Hightower, App., 3 So.2d 472. 

49. OkL—^Bank of Earlsboro v. J. 
E. Crosbie. Inc., 77 P.2d 547, 182 
Okl. 327. 

50. HawaiL—^Manufacturers Life 
Ins. Co. V. von Hamm-Toung Co., 
34 Hawaii 288. 

Md.—Corpus Juris cited in Hopkins 
V. Easton Nat. Bank of Maryland, 
187 A. 874, 877, 171 Md. 130. 
N.J.—<llty of Bayonne v. Hill, 185 
A. 545, 100 N.J.BQ. 479, afiirmed 
City of Bayonne v. Doherty, 138 
A. 927, 101 N.J.Bq. 737. 

33 aj. p 471 note 62. 
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such person ordinarily must pay the costs of the 
successful claimants,and also the costs^^ and at¬ 
torney’s fees^S of complainant; and, where the 
complainant’s costs or attorney’s fees have been, or 
are to be, taken out of the fund, the successful 
claimant is entitled to a decree against defendant 
in fault for the costs and attorney’s fees so taken 
out, as well as for his own costs.®^ However, 
costs®® or attorney’s fees®® are not always allowed 
to claimants recovering a share of the fund depos¬ 
ited, nor are costs®*^ or attorney’s fees®® always 


charged against the losing claimant. It has been 
held that the prevailing defendant will not be al¬ 
lowed costs and attorney’s fees where the fund was 
not created by such defendant;®® and it is some¬ 
times directed that each of the claimants pay his 
own costs.®® 

A losing claimant who has not created the fund 
ordinarily is not entitled to recover his costs, ex¬ 
penses, and attorney’s fees from the fund on de¬ 
posit.® ^ A claimant cannot have costs as against 


51. Tex.—^Thomas v. Rea, Civ.App., 
14 S.W.2<i 906, error refused. 

33 C.J. p 472 note 92 [a]. 

52. Mich.—Star Transfer Line v. 
General Exporting Co., 13 N.W.2d 
217, 308 Mich. 86, certiorari denied 
General Exporting Co. v. Star 
Transfer Line, 65 S.Ct 66. 323 U.S. 

724, 89 L.Ed. 581. 

Mo.—Spicer v. New York Life Ins. 
Co., 167 S.W.2d 457, 237 Mo.App. 

725. 

Tex.—^Bouldin v. Warren, Civ.App., 
274 S.W. 276. 

ApportlonmeiLt among nnsnocessful 
claimants 

Where there are several unsuc¬ 
cessful claimants, each may be re¬ 
quired to pay a portion of complain¬ 
ant’s costs.—^Milton Warehouse Co. 
V. Basche-Sage Hardware Co., 34 P. 
2d 978, 147 Or. 563. 

53. Ala.—^McLeod v. Brown, 98 So. 
470, 210 Ala. 491. 

Pla.—Corpus Juris cited In Brown v. 
Marsh, 123 So. 762. 764, 98 Pla, 
253. 

Md.—Corpus Juris cited in Hopkins 

V. Easton NaL Bank of Maryland, 

187 A. 874, 877, 171 Md. 130. j 

Mo.—Spicer v. New York Life Ins.' 
Co., 167 S.W.2d 467, 237 MoA.pp. 
725. 

Tenn.—Corpus Juris quoted in Inter- 
Southern Life Ins. Co. v. McDan¬ 
iel, 19 S.W.2d 269. 270. 159 Tenn. 
478. 

Tex.—^Briden v. Osborne, Civ.App., 
184 S.W.2d 860—Comer v. Farrell, 
Civ.App., 48 S.W.2d 452, error dis¬ 
missed—Chancellor V. Chancellor, 
Civ.App.,. 23 S.W.2d 761, error fe- 
fused—^Halloran v. Abilene State 
Bank, Civ.App., 15 S.W.2d 1056— 
Bouldin v. Warren, Civ.App., 274 
S.W. 276—Corpus Juris cited in 
Continental Nat. Bank of Port 
Worth V. Smith, Civ.App., 278 S. 

W. 667, 660, aflOrmed, Com.App., 
286 S.W. 163. 

33 C.J. p 470 note 43. 

54. U.S.—^Board of Ed. of Raleigh 
County, W. Va,, v. Winding Gulf 
Collieries, aC.A.W.Va., 152 P.2d 
382. 

Tex.—Comer v. Parrell, Civ.App., 48 
S.W.2d 452, error dismissed—^Mid¬ 
dleton V. Moore, Ciy.App., 289 S.W. 
1045. 


W.Va,—Swiger v. Hayman, 48 S.E. 
839, 56 W.Va. 123, 107 Am.S.R 
899, 3 Ann.Cas. 1030. 

55. Kecessity of framing of issue 

The winning party in interpleader 
proceedings is entitled to costs only 
where an issue has been actually 
framed and a judgment entered in 
his favor; he cannot be allowed 
such costs where the other party 
has abandoned the proceeding before 
the framing of an issue.—Trades¬ 
mens Nat. Bank & Trust Co. v. Aron, 
35 Pa.Dist. & Co. 360. 

56. Mo.—Craft v. Miller, App., 72 
S.W.2d 806. 

Trial and Judgment required 

A claimant in interpleader pro¬ 
ceedings is entitled to a counsel fee 
only where there has been an actual 
trial of the issue and title has been 
found in claimant and a verdict and 
judgment have been entered in his 
favor.—^Tradesmens Nat. Bank & 
Trust Co. V. Aron, 35 Pa.Dist. & Co. 
360. 

Coucursus proceedings 

(1) One who furnished material 
to a contractor, and who wa^ 
brought into a concursus proceeding 
by the owner, is not entitled to re¬ 
cover his attorney's fees.—Favalora 
V. Bourgeois, 114 So. 119, 164 La. 
521. 

(2) Court, in concursus proceed¬ 
ings to adjust claims of materialmen 
and subcontractors under contrac¬ 
tor’s bond, may not allow attorneys’ 
fees to materialmen and subcontrac¬ 
tors for attorneys representing their 
separate interests.—^Hartford Acci¬ 
dent & Indemnity Co. v. Natchez 
Inv. Co., 132 So. 535, 161 Miss. 198, 
suggestion of error overruled 135 So. 
497, 161 Miss. 198, appeal dismissed 
Hartford Accident & Indemnity Co. 
V. Bunn, 62 S.Ct 354, 285 U.S. 169, 
76 L.Ed. 685, motion denied 62 S.Ct. 
456, 76 L.Bd. 1301. 

57. Beasouable ground for claim 
Where the fund was ordered to be 

paid to one of defendants, but the 
other defendant had a reasonable 
ground for making his claim, which 
depended on a difficult question of 
law, no costs were given against 
him.—^People's Sav. Bank v. Wilcox, 
3 A. 211, 15 R.I. 268, 2 Am.S.R. 894. 

no 


Waiver 

By failing to follow appropriate 
procedure the successful claimant 
may waive any right he might oth¬ 
erwise have had to recover attor¬ 
ney’s fees from the unsuccessful 
claimant—^Bdgar v. Rhode Island 
Ins. Co., Tex.Civ.App., 181 S.W.2d 
824. 

Costs agalxLSt minor heirs 
Where, in an action to determine 
the respective rights of the minor 
heirs and the widow of a decedent 
to a beneficiary fund, the decree is 
modified in favor of the widow on 
her appeal, costs will not be allowed 
against the minor heirs.—Catholic 
Ben. Assoc, v. Priest 9 N.W. 481, 46 
Mich. 429. 

Payment from fund in controversy 

Costs may be charged against the 
fund Instead of being taxed against 
one of the claimants. 

La,—Standard Oil Co. of Louisiana 
V. Putral, 16 So.2d 65, 204 La. 216 
—Standard Oil Co. of Louisiana 
V. Hightower, App., 3 So.2d 472. 
Tenn.—Stansbury v. Bank of Amory, 
13 Tenn.App, 673. 

58. Mich.—Star Transfer Line v. 
General Exporting Co., 13 N.W. 2d 
217, 308 Mich. 86, certiorari denied 
General Exporting Co. v. Star 
Transfer Line, 65 S.Ct 66, 323 U.S. 
724, 89 L.Ed. 581. 

Good faith 

The successful claimant was de¬ 
nied an award of attorney’s fees 
I against the unsuccessful claimant 
where no lack of good faith on the 
part of the unsuccessful claimant 
was established.—Edgar v. Rhode Is¬ 
land Ins. Co., Tex.Civ.App., 181 S.W. 
2d 824. 

59. U.S.—Guardian Life Ins. Co. v. 
Rosenbaum, C.C.A.Pa., 280 P. 861. 

60. Mont.—^Rocky Mountain Eleva¬ 
tor Co. V. Bammel, 81 P.2d 673, 106 
Mont 407. 

N.J.—Prudential Ins. Co. of America 
V. Fidelity Union Trust Co., 143 
A. 318, 103 N.J.Eq. 279. 

61. U.S.—^American Water Works & 
Electric Co, v. Allegheny Trust 
Co., D.C.Pa., 43 P.Supp. 103, af¬ 
firmed, aC.A„ 125 P.2d 651. 

Unjust claim as cause of suit 
The losing party is not entitled to 
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another claimant where it appears that neither is 
entitled to the fun<L®2 

Amount atid items. Counsel fees awarded to a 
claimant must be reasonable.®3 Xhe losing defend¬ 
ant, although chargeable with the costs of his ac¬ 
tion against complainant for the fund, may not be 
charged with the costs of an action by the other 

claimant to which he was not a oartv.®^ Where 

claimant to which he waq nnt a nar+v 64 

claimant to which he wpq nnt a nar+v 64 I 

cl%inaant_to_whiria_he. was, toat 1 


a party to the proceedings until the filing of the 
interpleader bill is not chargeable with costs of the 
proceedings incurred before he became a party, 
even though final decision was adverse to him.®® 

Costs of appeal. The unsuccessful claimant may 
be charged with appeal costs,®® or, in some cases, 
costs on appeal may be equitably adjusted among 

the clajmants.67 Costs of an imnrooer insertion of 

+hA r*1 QiTTiQrife 67 r'ncfc on imcAf+'irkn n't 

+hA r*l aiTMQrife 67 r'ncfc nt on imcAf+'irkn n't 


INTEBPOLATE. To insert words in a complete 
document.! 

INTEEPOLATION. The act of interpolating; al¬ 
so the words interpolated.^ 

INTEEPOSE. To intrude; to step in between par¬ 
ties at variance; to mediate; to intervene.^ 

Phrases employing the word are set out in the 
note.^ 

INTERPOSITA PERSONA. Jxl Spanish law, one 
who acts for another.® 

INTERPRET, To construe; to seek out the mean¬ 
ing of language;® to look for the meaning and sig¬ 
nificance behind the expressed words.^ It has been 
said that to interpret a legal writing is, first, to 


collect the intent, in order to discover the writer^s 
meaning; second, to ascertain that that meaning 
is expressed sufficiently.® 

The word is sometimes used in another sense as 
meaning to translate orally from one tongue to an¬ 
other.® 

INTERPRETACION. In Spanish law, construc¬ 
tion; exegesis, of which three forms are recognized, 
namely, autentica, as that expressed in a statute by 
the legislature; usual, or that which follows cus¬ 
tom and precedent; and doctrinal, or that of com¬ 
mentators. To this might be added judicial or that 
expressed in the judgments of courts.^® 

INTERPRETARE ET OONCORDARE LEGES 
LEGIBUS EST OPTIMUS INTERPRETANDI 
MODUS.ll 


counsel fees where the only cause 
of the interpleader suit is his unjust 
claim to property in the hands of 
plaintiff.—Cobb v. Klee, 130 Mass. 
231. 

62. Mass.—Savage v. McCauley, 16 
N.K2d 639. 301 Mass. 162. 

63. N.J.—^Travelers' Ins. Co. v. Mor¬ 
ris. 169 A. 835. 115 N.J.Bq. 142. 

64. Ga.—^Morgan v. Perkins, 21 S.E. 
574. 94 Ga. 353. 

65. Md.—^McDonald v. Real Estate 
Board of Baltimore City, 142 A. 
261. 155 Md. 377. 

66. Tex.—^Kirkpatrick v. Great 

American Ins. Co., Civ.App., 299 S. 
W. 943. 

Costs in county court 

Where justice court denied, but 
county court allowed, interpleader 
attorney's fee from fund in contro¬ 
versy. interpleader could recover of 
one entitled to fund costs incurred 
in county court in adjudicating ques¬ 
tion of its right to fees.—^Kirkpat¬ 
rick V. Great American Ins. Co., su¬ 
pra. 

failure to disclose fiduciary charac¬ 
ter 

Failure of a claimant's pleading to 
disclose the fiduciary character of 


his Interest, where it is shown by 
his testimony, does not deprive him 
of the right to costs on appeal 
against the other claimant.—^Ladies 
of Modem Maccabees v. Daley, 131 
N.W. 1127, 166 Mich. 542. 

67. Or.—^Milton Warehouse Co. v. 
Basche-Sage Hardware Co., 34 P. 
2d 978, 147 Or. 563. 

68. Md.—^Hopkins v. Easton Nat 
Bank of Maryland, 187 A. 874, 171 
Md. 130. 

1. Black Li.D, 

2. Black L.D. 

3. La.—^Kemp v- Stanley, 15 So. 2d 
1, 8. 204 La 110. 

4. Phrases construed 

(1) “Interpose a defense" in an 
action, in a strictly narrow sense, 
is to plead it or set it up by answer. 
—^Rosa V. Butterfield, 33 N.Y. 665, 
667. 

(2) “Prohibit • . . interposing 
the defence" held to mean that a 
specified defense was prohibited 
whether It was set up in the answer 
or resorted to at the trial.—Curtis 
V. Leavitt, 16 N.T. 9. 154. 

5. Escriche Diccionaric. 

6. Black L.D, 


7. N.T.—^Broderick v. Marcus, 261 
N.T.S. 625, 631, 146 Misc. 240. 
a N.T.—In re Smith's Will, 172 N. 
K 499, 601, 254 N.T. 283—In re 
Tund's Estate, 274 N.T.S. 831, 836. 
152 Misc. 785. 

9. Black L.D. 

10. Escriche Diedonario. 

33 C.J. p 473 note 3 la]. 

"Ih Spanish jurispmdenoe, the in¬ 
terpretation of laws is divided into 
the authentic, the customary, and 
the doctrinal.”—^Houston v. Robert¬ 
son, 2 Tex. 1, 26—^33 CJ. p 473 note 
13 [a]. 

“Authentic interpretation of laws” 
see 7 C.J.S. p 1289 note 61, “cus¬ 
tomary interpretation of laws” see 
25 C.J.S. p 73 notes 67, 68, and 
“doctrinal interpretation of laws” 
see 27 C.J.S. p 1309 note 80. 

IL A maxim meaning “To interpret 
and reconcile laws so that they har¬ 
monize is the best code of construc¬ 
tion,”—^Bouvier LuD. 

Applied in Stoughter*s Case, 3 
Coke 168a, 169a, 77 Reprint 728. 
Similarly rendered 

“To interpret, and lin such a way 
as] to harmonise laws with laws, is 
the best mode of interpretation.**<— 
Black LJX 
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INTERPBBTATIO OHAETAETTM BENIGNE PA- 
CIENDA EST UT EES 3VEAGIS VALEAT 
QXJAH PEREAT.12 

INTEEPEETATIO FTENBA EST UT EES MAGIS 
VALEAT QUAM PEEBAT.13 

IKTEEPEETATION. The act of making intelli¬ 
gible what was before not nnderstood, ambiguous, 
or not obvious the art of finding out or collect¬ 
ing the intention of a writer, either from his words, 
or from other conjectures, or from both;^5 the art 
of find in g out or ascertaining the true sense of any 
form of words that is, the sense which their au¬ 
thor intended to convey,and of enabling others 
to derive from them the same idea which the author 
intended to convey the ascertainment of the au¬ 
thor's intention either from the meaning of the 
words employed, their combination, context, or even 
by conjecture, and serving the purpose of render¬ 
ing intelligible that which was ambiguous or not 
understood;^3 the method by which the meaning of 
language is ascertained the process of applying 
to words or symbols used the ordinary legal stand¬ 


ard to detemdne their sense ;2i the use of some 
other signs or marks, besides the words of the 
speaker or writer, in order to collect his meaning 32 

The term has been compared with, and distin¬ 
guished from, ^^construction" see 16 C.J.S. p 1513 
note 56. 

Literal interpretation. A term applied where the 
intention is collected only from the words used.33 

Mixed interpretation. A term applied where the 
words, although they do express a person's inten¬ 
tion when they are rightly understood, yet are in 
themselves of doubtful meaning, and recourse to 
conjectures is necessary to find out in what sense 
they are used.34 

Rational interpretation. A term applied where 
the words do not express a person's intention per¬ 
fectly, but either exceed or fall short of it, so that 
it must be collected from probable or rational con¬ 
jectures only.36 

Other phrases employing the word are set out 
in the note.26 


12. A maxim meaning "Charters (or 
deeds) are to he interpreted liberally, 
so as rather to validate than nullify 
the transaction."—Trayner iLeg.Max. 

Applied in Clarke v. Sigua Iron Co„ 
Pa.. 51 P. 310, 312, 26 C.<XA. 423— 
35 C.J. p 473 note 5 [a]. 

Similarly rendered 
"The Interpretation of deeds is to 
be liberal, that the thing may rather 
have effect than faiL"—^Black Li.D. 

13. A maxim meaning “Such an in¬ 
terpretation is to be adopted that 
the thing may rather stand than 
falL"—Black UJ>. 

14. Mont—^Ming v. Pratt, 56 P, 279, 
280, 22 Mont 262. 

15. N.T.—Tallman v. Tallman, 23 N, 
Y.S. .734, 742, 3 Misc. 465. 

16. Me.—^Roberts v. Portland Water 
Dist, 126 A. 162, 163, 124 Me. 63. 

33 C.X p 473 note 10. 

Keoesslty and difficulty 
The need for interpretation, the j 
difficulties accompanying it and the 
governing principles have been dis¬ 
cussed.—People V, Buffalo, 11 N.Y.S. 
314, 316, 67 Hun 577—^5 CJT. p 473 
note 10 [a]. 

Similarly expressed 

(1) The discovery and representa¬ 
tion of the true meaning of any 
signs used to convey ideas.—Black 
L,.D. 

(2) The art or process of discov¬ 
ering and expounding the meaning of 
a statute, will, cohtract, or other 
written document—^Black L.!). 

C3) The mere finding of the true 


sense of the special form of words 
used.—Jones v. Morris Aqueduct, 36 
N.XTfaw 206, 209. 

(4) "An interpretation consists in 
ascertaining the meaning of the 
words used."—^Adney v. Kraus, I'SS 
N.W.' 988, 990, 174 Wis. 610. 

(5) The object of an "interpreta¬ 
tion" of a written instrument always 
is or should be to reach the actual 
intention of the parties as that in¬ 
tention is expressed in the writing. 
—Laclede Constr. Co. v. J. T. Moss 
Tie Co., 84 S.W. 76, 87, 18'5 Mo. *25. 

17. N.T.—^Hilleary v. Skookum Root 
Hair Grower Co., 23 N.Y.S. 1016, 
1017, 4 Misc. 127. 

Similarly expressed, 

The determination of the meaning 
of a writing.—In re Sutro's Estate, 
72 P. 827, 139 CaL 87, 89. 

18. N.T.—^Hilleary v. Skookum Root 
Hair Grower Co., 23 N.Y.S. 1016, 
1017, 4 Misc. 127. 

53 C.J. p 473 note 12. 

Classification 

"Interpretation" Is said to be ei¬ 
ther "legal," which rests on the same 
authority as the law itself, or "doc¬ 
trinal," which rests on its intrinsic 
reasonableness. Legal interpreta¬ 
tion may be either "authentic,” when 
it is expressly provided by the legis¬ 
lator, or "usual," when it is derived 
from unwritten practice. Doctrinal 
interpretation may turn on the 
meaning of .words and sentences, 
when it is called "grammatical," or 
on the intention of the legislator, 
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when it is described as "logical,"_ 

Black L.D. 

19. Ohio.—^Hane v. Kintner, 145 N. 

E. 326, 329, 111 Ohio St 297. 

! 20. Mont—Ming v. Pratt, 56 P. 2'79, 

I 280, 22 Mont 262. 

01. U.S.—^Pressed Steel Car Co. v. 
Union Pac. R. Co., C.C.A.N.T., 297 

F. 788, 790. 

22. N.Y,—Purdy v. People, 4 Hill 
384, 412. 

23. Tallman v. Tallman, 23 N.Y.S. 
734, 74-2, S Misc. 465. 

Literal statutory interpretation see¬ 
the C.J.S. title Statutes §§ 323, 
325, also 69 C.J. p 964 notes 47, 6‘8,. 
69. 

24. N.Y.—^Tallman v, Tallman, su¬ 
pra. 

25. N.Y.—^Tallman v, Tallman, su¬ 
pra. 

28. Phrases construed 

(1) "Artful interpretation," (inter- 
pretatio vafer), that by which the in¬ 
terpreter seeks to give a meaning- 
to the text other than the one he- 
knows to have been intended.—^Black. 
L.D. 

(2) "Authentic interpretation," in 
the civil law, is the interpretation, 
of laws given by the legislator him¬ 
self, which is obligatory on the- 
courts.—^Black L.D. 

(5) Close interpretation (interpre- 
tatio restricta), is adopted if just 
reasons, connected with the forma¬ 
tion and character of the text, in¬ 
duce us to take the words In their- 
narrowest meaning, generally called 
"literal Interpretation."—Black L.D,, 
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INTEBPEETATIO TAUS m AMBIGUIS SEM- 
PEB FIENDA EST, UT EVITETUB laTCON- 
VENIENS ET ABSXJBBUM.27 

INTEBPBETE, In Spanish law, interpreter, trans¬ 
lator, 

INTEBPBETEE. One who interprets, explains, or 
expounds; one who translates;29 specifically, a 
person sworn at a trial to interpret the evidence of 
a forei^er or a deaf and dumb person to the 
court ;20 a person frequently appointed in foreign 
ports, to facilitate commercial intercourse between 
strangers and the inhabitants.^! 

Administration of oath through interpreter see 
the C.J.S. title Oaths and Affirmations § 5, also 46 
C.J. p 841 note 90 [b]. Appointment, purposes of 
employment, qualifications, and admissibility in evi¬ 
dence of translated testimony see the C.J.S. titles 
Acknowledgments § 68 notes 79-81, § 79 notes 56- 
58, Agency § 6 note 77, Army and Navy § 56 a (3) 
note 73, Courts § 141, Criminal Law § 337 notes 93, 
94, §§ 720, 965, 1006, 1439 a notes 28-32, Deposi¬ 
tions § 67 a notes 42-49, § 75 o. Evidence §§ 207, 
280, 351 d note 70, Trial § 42, also 64 C.J. p 71 
notes 22-28, and Witnesses §§ 326, 613, also 70 
C.J. p 492 note 58-p 496 note 96, p 1122 notes 40- 
42. For other references see the title index to 
Criminal Law sub verbo Interpreters, and the De¬ 
scriptive-Word Index. 

INTEBBECrlTUM. An interval between reigns; the 
period which elapses between the death of a sov¬ 


ereign and the election of another; the vacancy 
which occurs when there is no govemment.ss 

INTEBBOGATOIBE. In French law, an act which 
contains the interrogatories made by the judge to 
the person accused, on the facts which are the ol>- 
ject of the accusation, and the ans^wers of the ac 

cused.33 

INTEBBOCxATOBIES. The ordinary meaning ot 
the word in common discourse is a question.3^ 
While in the common-law courts it has no fixed, 
certain and invariable meaning, and a writing is 
not necessarily required,25 the usual technical 
meaning of the word in a court of equity is a ques¬ 
tion in writing.26 

In its technical sense, it has been defined as 
a set or series of written questions drawn up for 
the purpose of being propounded to a party in eq- 
uity, a garnishee, or a witness whose testimony is 
taken on deposition; a series of formal written 
questions used in the judicial examination of a 
party or a witness.37 

As used with reference to depositions see gener¬ 
ally Depositions §§ 47-50. 

For other specific uses of the word see Admiral¬ 
ty §§ 141, 142, Contempt § 82, Discovery §§ 55-68, 
Equity §§ 212, 214, 339, 340, 469, 525, Federal 
Courts §§ 133 g, 134 a, and Garnishment § 213. For 
other references see the title indexes to Depositions 
and to Discovery, also the Descriptive-Word Index* 

Phrases employing the word are set out in the 

note.28 


(4) “Customary interpretation,” in 
the civil law, also called “usual in¬ 
terpretation,” is that which arises 
from successive or concurrent deci¬ 
sions of the court on the same sub¬ 
ject matter, having regard to the 
spirit of the law, jurisprudence, 
usages, and equity; it is distin¬ 
guished from “authentic interpreta¬ 
tion.”—Black L.I>. 

(5) “Extensive interpretation, (in- 
terpretatio extensiva), called also 
“liberal interpretation,” is that 
which adopts a more comprehensive 
signiflcation of the word than “close 
interpretation.”—Black Li.D. 

<6) “Extravagant interpretation,” 
(interpretatio excedens), that which 
substitutes a meaning evidently 
beyond the true one, and therefore 
not a genuine interpretation.—Black 
'E.D. 

(7) “Free or unrestricted interpre¬ 
tation” (interpretatio soluta), that 
which proceeds simply on the gen¬ 
eral principles of interpretation in 
good faith, not bound by any specific 
or superior principle.—^Black 1»J>. 

480.J.S.~8 


(8) “Interpretation clause,” as re¬ 
ferring to a section of a statute 
which defines the meaning of certain 
words occurring frequently in other 
sections.—Black L.D. See also the 

C. J.S. title Statutes § 315, also 59 C. 
J. p 948 notes 90-98. 

(9) “Ltiberal interpretation” see 
the C.J.S, title Statutes § S23, also 
33 C.J. p 473 note IT. 

(10) “Limited or restricted inter¬ 
pretation” (interpretatio limitata), 
that which occurs when we are influ¬ 
enced by other principles than the 
strictly hermeneutic ones.—Black L. 

D. 

(11) “Predestined interpretation,” 
(interpretatio predestinata). that in 
which the interpreter, laboring un¬ 
der a strong bias of mind, makes 
the text subservient to his precon¬ 
ceived views or desires, hence it in¬ 
cludes artful Interpretation.—Black 
L.D. 

27. A maxim meaning “In cases of 
ambiguity, such an interpretation 
should always be made, that what is 
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inconvenient and absurd may be 
avoided.”—^Black LuD. 

28. Escriche Diccionarlo. 

29. Webster New Int.D. 

30. Black L.D. 

**Witness’’ distingnislied 

He is to be distinguished from a 
witness whose testimony he inter¬ 
prets, and is to be sworn.—People v. 
Lem Beo, 64 P. 265, 266, 132 CaL 199. 

3L Mass,—^Amory v. Pellowes, 5 
Mass. 219, 226. 

32. Black L.D. 

33. Black L.D. 

34. N.J.—State V. Ludlow, S N.J. 
Law 904, 905. 

35. N.J.—State V. Ludlow, supra. 

36. N.J.—State v. Ludlow, supra. 

37. Black L.D. 

38. Phrases construed 

(1) “Cross interrogatories,” those 
which are interposed by the party 
adverse to the one calling the wit¬ 
ness.—Black L.D. 

(2) “Direct interrogatories,” those 
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HTTEREOCxATORIO. In Spanish law, a set of 
questions prepared in behalf of a party to a cause 
for presentation to, and answer by, a witness.^^ 

IN TEEEOEEM. Defined generally see 42 C.J.S. 
p 491 note 42-p 492 note 43. As the term is used in 
phrases see references set out in the note.^® 

IN TEEEOEEM POPTJLI. See In 42 C.J.S. p 491 
note 42. 

INTEEET7PCION. In Spanish law, discontinuance 
of possession which may be either natural (actual) 
or civil (constructive), as by demand or suit on the 
part of another.^ 1 

INTEEEXJPT. To break into, or between to dis¬ 
turb; to prevent from proceeding to stop or 
hinder by breaking in or upon *,^4 to interfere with 
the course, current, or motion of.45 

The term is synonymous with '‘obstruct.”4S 

Interrupted, In its ordinary significance, hin¬ 
dered, stopped from proceeding ;47 broken into, hin¬ 
dered, or stopped.48 In its primary significance the 
word refers to a complete cessation, although by 
context it may indicate that it includes imperfect 
service.49 

As indicating an obstruction to the use of an 
easement see Easements § 13. 


Phrases employing the word are set out in the 
note.®® 

INTEEEUPTIO. Latin, interruption; a term used 
in both the civil and common law of prescription.® i 

INTEEEUPTIO MULTIPLEX NON TOLLIT 
PEJESCEEPTIONEM SEMEL OBTENTAM.®^ 

INTEEEUPTION. The act of interrupting, or 
breaking in upon; a breach or break, caused by the 
abrupt intervention of something foreign ;®3 inter¬ 
position; intervention; obstruction caused by 
breaking in upon any course, current, progress, or 
motion ;®4 the state of being interrupted.®5 

Interruption of running of statutes of limitation 
with reference to criminal prosecutions see Crim¬ 
inal Law § 228 and other references in Descrip¬ 
tive-Word Index following that title, sub verbo 
^‘Limitation of prosecution;^^ and with reference to 
civil actions see the C.J.S. title Limitations of Ac¬ 
tions §§ 216-242, also 37 C.J. p 985 note 12-p 1034 
note 27. 

In Scotch law “interruption” is described as the 
true proprietor’s claiming his right during the 
course of prescription.®® 

Phrases employing the word are set out in the 
note.®7 


which are put on behalf of the party 
calling a witnesa—Black L.D. 

(3) “Interrogatories to jury” see 
the aj.S. title Trial §§ 528-573, also 
64 C.J. p 1112 note 19-p 1189 note 
61. 

(4) “Leading interrogatories” see 
Depositions § 48 b. 

39- Escriche Diccionario, Suplemen- 
to. 

33 C.J. p 474 note 27. 

40. Phrases 

(1) “Conditions in terrorem” see 
the C.J.S. title Wills § 992. also 69 C, 
J. p 672 note 5-p 67‘3 note 19. 

(2) “In terrorem doctrine” see 27 
C.J.S. p 1311 in Pocket Parts. 

41- Escriche Diccionario. 

42. La.—^Achee v. Caillouet, 1 So.2d 
530, 536, 197 La. 313. 

43. Ala.—Brown v. State, 46 Ala. 
175, 181. 

44. Ala.—Brown v. State, supra. 

La.—^Achee v. Caillouet, 1 So.2d 630, 

536, 197 La. 313. 

45. La.—^Achee v. Caillouet, supra. 

48. S.D.—State v. Knudson, 131 N. 
W. 400, 401, 27 S.D. 400. 

47. Ala—^Browu v. State, 4$ Ala 
17*5, 181. 


48. La—^Achee v. Caillouet, 1 So.2d 
530. 536, 197 La 313. 

49. N'.Y.— ^Zimmerman v. Roessler & 
Hasslacher Chemical Co., 284 N.T. 
S. 409, 415, 246 App.Dlv. 306. 

50. Phrases construed | 

(1) “In ease wireless should be in- | 
terrupted,” as referring to an inter¬ 
ruption for the duration of war, and 
not to temporary delays arising from 
natural causes.—^Zimmerman v. 
Roessler & Hasslacher Chemical Co., 
supra 

(2) “Interrupted or disturbed,” ap¬ 
plied to a school, construed as refer¬ 
ring as much to preventing the as¬ 
sembly as to breaking it up after 
it is assembled.—^Douglass v. Barber, 
28 A. 805, 18 R.I. 459, 460. 

(3) “Interrupted service,” as 
meaning not only a total cessation 
of a service once begun, but any 
service falling short of service rea¬ 
sonably suited to the purpose in¬ 
tended.—^Atlanta Standard Teh Co. 
V. Porter, 43 S.B. 441, 442, 117 Ga 
124. 

51. Black L.D. 

82. A maxim meaning “Frequent in¬ 
terruption does not take away a pre¬ 
scription once secured.”—^Black L.D. 
Similarly reudereU 
“Repeated interruptions do not 
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defeat a prescription once obtained.” 
—Bouvier L.D. 

53. La.—^Achee v. Caillouet, 1 So.2d 
580, 536, 197 La 313. 

54. Webster New Int.D. 

65- La—^Achee v. Caillouet, supra. 

56. Black L.D. 

57. Phrases construed 

(1) “Interruption of business” as 
an element to be considered in ac¬ 
tions to recover for loss of profits 
see Damages § 42 b. 

(2) “Interruption of commerce” 
see’ Commerce § 54 note 16. 

(3) “Interruption of continuity” 
see Adverse Possession S§ 127, 134, 
140-161. 

(4) “Interruption of possession” 
see Adverse Possession S 141. 

(’5) “Interruption of use” in con¬ 
nection with the establishment of 
easements generally by prescription 
see Basements §§ 68-70; with refer¬ 
ence to the establishment of high¬ 
ways by prescription see Highways § 
8; and with reference to prescrip¬ 
tive water rights see the C.J.S. title 
Water § 161, also 67 C.J. p 941 note 
37-p 943 note 74. 

(6) “Unavoidable interruption,” as 
meaning an interruption that cannot 
or could not be avoided, in a particu- 



48 C.J.S. 


INTER SE OR INTER SE8E—INTERSECTION 


INTER SE or INTER SESE. See Inter 46 C J.S. 
p 1107 note 40. 

INTERSECT. Literally, to cut into or l)etween.58 
The word has been defined as meaning to cross 
to cut across; to cut apart, to separate by inter¬ 
vening;^^ to cut or divide into parts, Ijing or pass¬ 
ing across to divide into parts to divide or 
separate (two things) by passing between them.®^ 
The word “intersect” ordinarily imports the inter¬ 
section of one line with another,®^ and normally 
implies a crossing,® ^ but sometimes it is construed 
in the sense of “joining” or “touching,” or “coming 
in contact with,” or “entering into.”®® Its true 
sense must be ascertained by a full reference to 
the context in which it appears.®^ 

^^tersect” has been compared with “cross” see 
25 C.J.S. p 10 note 10, and “intersecting^' has been 
construed as synonymous with “entering into,” 
“joining,” and “touching.”®® 

Intersecting method. A method used in survey¬ 
ing for determining the center of a section of land, 
pursued by running straight lines from the quarter 
comer on the east to the quarter comer on the 
west, and from the quarter corner on the south to 
the quarter comer on the north, side of the sec¬ 
tion, the center being the points where these two 
lines cross.®® 


Other phrases employing the word are set ont in 
the note."® Still other phrases as to which more 
recent adjudications have not been found see 33 C. 
J. p 474 note 57-p 475 note 63. 

INTERSECTION. A place of crossing the di¬ 
viding line between two things; the place where 
two things intersect or cross the point or line 
in which one line or surface cuts into another;^® 
the point where two lines or the lines in the two 
surfaces cross each other."* ^ 

Intersection as a word specifically defined in con¬ 
nection with streets and highways see Highways 
§ 1 c, and the C.J.S. title Municipal Corporations 
§ 1653, also 33 C.J. p 475 notes 70, 71; as a mining 
term see the C.J.S. title Mines and Minerals § 
3, also 40 C.J. p 824 note Sl-p 825 note 67, For 
a discussion of the law of road as to vehicles at 
intersection see Highways § 237, and for motor¬ 
ist’s liability for injuries in connection with inter¬ 
sections see the C.J.S. title Motor Vehicles §§ 350- 
370, also 42 C.J. p 959 note 28-p 1005 note 12. 

For other specific uses of the term consult the 
Descriptive-Word Index. 

Phrases employing the word are set out in the 
1 note."^® Other phrases as to which more recent ad- 


lar connection to "be determined on 
the facts by a jury in view of a stat¬ 
utory provision making *‘any irre¬ 
sistible superhuman cause” suffi¬ 
cient g^round for avoiding liability.— 
Kirby v. Western Union Telegraph 
Co., 55 N.W. 759, 762, 4 S.D. 105, 46 
Am.S.R. 765, 30 UILA. 612. 

(7) “Without break or interrup¬ 
tion,** as equivalent to “over any two 
or more such roads continuously” 
see 17 C.J.S. p '2S7 note 53. 

C8) ‘Without interruption or turn¬ 
ing aside,’* statutory requirement in 
Louisiana in execution of noncupa-1 
tive will see the C.J.S. title Wills § 
318, also 68 C.J. p 734 note -89. 

58. Tex.— Thrush v. Lingo Lumber 
Co., Civ.App., 262 S.W. 551, 653. 

33 C.J. p 474 note 50. 

59. Conn.—^Atwood v. Connecticut 
Co., 74 A. *899, 901, 82 Conn. 539. 

60. Ohio.—Matter of Prohibition, 18 
Ohio Cir.Ct.N.S., 674, 677. 

Similaxly expressed 

(1) To cut into; to cut into an¬ 
other. 

—Goss V. Williams, 145 S.E. 169, 
173, 196 N.C. 213. 

Va.—Mapp V. Holland, 122 S.E. 430, 
431, 138 Va. 519, 37 A.L.R. 478. 
<2) To cut into one another.—^Mat¬ 
ter of Prohibition, 18 Ohio Cir.Ct., 
N.S., 574, S77. 


(3) To cut or cross mutually.— 
Thrush V. Lingo Lumber Co., Tex. 
Civ.App., 262 S.W. 551, 553—33 C.J. 
p 474 note 51. 

61. Ohio.—Matter of Prohibition, 18 
Ohio Cir.Ct,N.S., 574, 577. 

62. Ohio.—^Matter of Prohibition, 
supra. 

68. Ont.—Weston v. Smythe, 10 
OntL. 1, 5 OntW.R. 537, 538. 

64. N.J.—Reddelds v. Redflelds, Ch., 
13 A. 600, 602. 

33 GJ. p 474 note 65. j 

65. Cal.—^Ades v. Brush, 152 P.2d 
519, 525, 66 Cal.App.2d 436. 

66. N.C.—Manly v. Abemethy, 83 S. 
E. 343, 344, 167 N.C. 220. 

N.C.—^Manly v. Abemethy, su¬ 
pra. 

^ N.C.—Fowler v. Underwood, 137 
S.E. 155, 156, 193 N.C. 402. 

69. Iowa.—Gerke v. Lucas, 60 N.W. 
538, 639, 92 Iowa 79. 

Compared with “bisecting method” 
see 11 C.J.S. p 350 note 72. 

70. Phrases construed 

(1) “Intersecting boundary,** con¬ 
strued to include a turnpike road 
within the meaning of a statute de¬ 
fining a block of. ground for taxa¬ 
tion purposes to be an area bounded 
by intersecting avenues, streets, or 
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alleys, etc.—Coulson v. Baltimore, 71 
A. 990, 991, 109 Md. 271. 

<2) “Intersecting highways** and 
“intersecting roads’* see Highways § 

1 c notes 7 and 8. 

(3) “Intersecting street” see the 
C.J.S. titles Motor Vehicles §§ 350- 
370, also 42 CJ. p 959 note 27-p 1005 
note 12; and Municipal Corporations 
§ 1653, also 33 C.J. p 475 note 62 [a]. 

71. N.T.—Godfrey v. New York, 93 
N.Y.S. 899, 903, 104 App.Div. 357. 

“Crossing** defined see 25 GJ.S. p 
10 notes 17-28. 

72. Ont—Weston v. Smythe, 10 
OntL. 1, 5 OntW.R, 537, 53*8. 

73- N.C.—Goss V. Williams, 145 S.E. 

169, 173, 196 N.C. 213. 

Va.—Mapp V. Holland, 122 S.E. 430, 
431, 138 Va 519, 37 A.L.R. 475. 

74. N.Y.—Godfrey v. New York, 93 
N.Y.S. 899, 903, 104 App.Div. 357. 

75. Phrases construed. 

(1) “At the intersection of the is¬ 
suing line,” construed to mean any 
point on the issuing line where a 
passenger can continue his direct 
journey by taJking another car.— 
Charbonneau v. Nassau Electric R. 
Co., 108 N.Y.S. 105, 109, 123 App.Dlv, 
531. 

(2) “Intersection of railway 
tracks” used as descriptive of a rail- 



INTERSECTlOJ^—mTEBTAL 
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judications liave not been found see 33 C.J. p 475 
notes 72-79. 

INTEESPHTAL. Between spines.*^® 

rCTTERSTATE. Between places or persons in dif¬ 
ferent states; between two or more states; con¬ 
cerning or affecting two or more states politically 

or territoriaUy.77 

For reference to particular applications and spe¬ 
cific uses of the word see the phrases listed in the 
following note and consult the Descriptive-Word 
Index. 

Phrases emplo 3 dng the word are listed in the 
note.78 Other phrases as to which more recent ad¬ 
judications have not been found see 33 C.J. p 475 
note 85-p 476 note 97. 

INTERSTIOIAL ABSOEPTION. In medical juris¬ 
prudence, a technical term applied to a ease where 


a limb is shortened either from a fracture of the 
bone, or from the absorption of the extremity or 
neck of the femur or thigh bone, a result frequent¬ 
ly arising from a violent contusion.*^^ 

INTERUEBAN. Going between, or connecting, 
cities or towns.®® 

Phrases employing the word are set out in the 
note.®^ 

UTTEEITSURIO. In Spanish law, interest for a 
certain time.®2 

Interusiirio dotal. Interest accruing to a woman 
for delay in restoring her dos.®® 

INTEEYAIu Any dividing tract in space, time, or 
degree.®^ 

Computation of time in general see the C.J.S. 
title Time § 8, also 62^ C.J. p 962 note 46-p 963 
note 63. 


way crossing*.—^Atchison, T. & S, F. 
R. Co. V. Kansas City, M. & O. R. 
Co., 70 P. 939, 940, 67 Kan. 569. 

(3) "*Point of intersection” see tb® 
C.J.S. title Motor Vehicles § 362, also 
42 C-J. “P 97o notes 8, 9. 

(4) ‘‘Street intersection” distin- 
gruished from ‘‘street crossing” see 
25 C.J.S. p 11 note 32. 

70. Webster New IntB. 

“Zuterspinal lesion” 

Held to mean evidence of pressure 
on a nerve root in the spinal canal. 
—Traut V. Pacific Mut. JLife Ins. Co., 
63 N.R2d 262, 269, 321 Ill.App. 374. 

77. Black L.D. 

78. Phrases construed 

(1) ‘‘Interstate bridges” see Com¬ 
merce ‘5 75 notes 66-71. 

(2) ‘‘Interstate business” see 12 C. 
J.S. p 798 note 77. 

(3) ‘‘Interstate commerce” see 
Carriers § 121 notes 96, 97, § 567 note 
20, and Commerce § 13, and other 
references in the index to Commerce 
sub verbo “Interstate commerce.” 

(4) “Interstate Commerce Act” 
see Carriers § 24 b notes 47, 48, §§ 
2'o4 xn, >350, 388, 392, 395, 623 a, and 
Commerce § 47 note 61, § 80 notes 58, 
59, § 90 notes 97-13, §§ 93, 131, 146. 

(6> “Interstate Commerce Com¬ 
mission” see Carriers §§ 278 b, 2*83 a, 
and Commerce §§ 141-148, and other 
references in indexes to both titles 
sub verbo “Interstate Commerce 
Commission.” 

(6) “Interstate extradition” see 
Extradition §§ 2-23. 

(7) “Interstate ferries” see Com¬ 
merce § 133 b note 33, and Ferries 
S 1 note 12. 

(8) “Interstate highways” sec 

Commerce S 4'5 note 19. i 


(9) “Interstate law,” defined as 
that branch of private international 
law which affords rules and princi¬ 
ples for the determination of con¬ 
troversies between citizens of differ¬ 
ent states with respect to mutual 
rights or obligations, in so far as 
they are affected by the diversity of 
their citizenship or by diversity in 
the laws or institutions of the sev¬ 
eral states.—^Black LuD.—33 C.J. P 
387 note 9 [a]. 

(10) “Interstate passengers” and 
“interstate passenger transporta¬ 
tion” see Carriers §§ 17, 581, 274, 275 
notes 77-82, 877 notes 27-30, 887 note 
23, ’888 a note 34, b note 40, 921, and 
Commerce § 95. 

(11) “Interstate passes” see Car¬ 
riers §§ 623 a, 634 notes 21-23. 

(12) “Interstate pipe lines” see 
Carriers § 11 notes 73, 74, and Com¬ 
merce § 82. 

(13) “Interstate property,” appor¬ 
tionment of value in determining 
rate see Carriers § '580 notes >82—84. 

(14) “Interstate radio” see Com¬ 
merce S 81 note 81. 

(15) “Interstate railroads” see the 
C.J.S. titles Commerce § 78, and 
Railroads § 425, also 51 C.J. p 1023 
note 55-p 1036 note 10. 

(16) “Interstate rates” see Car¬ 
riers §§ 580, 681, 587 a (1) notes 68, 
69. 

(17) “Interstate shipment,” de¬ 
scribed as turning over of a com¬ 
modity by a shipper to a common 
carrier to he transported from one 
state to another under a contract of 
shipment—State v. Public Serv. 
^omrnn., 189 S.W. ST7, 3'78, 269 Mo. 
33. See also Commerce § 90 notes 
14-16, § 93, ajQd references In title 
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index to Carriers sub verbo "Inter¬ 
state shipments.” 

(18) “Interstate telegraphs and 
telephones” see Commerce $ 81. 

(19) “Interstate trade,” see Com¬ 
merce § 2 in Pocket Parts. 

(20) “Interstate traffic,” see Com¬ 
merce § 2 in Pocket Parts. 

(21) “Interstate train” see Com¬ 
merce § 39 notes 49-53. 

(22) “Interstate transaction,” as 
distinguished from “intra-state 
transaction,” contemplates a con¬ 
signor without and a consignee 
within a state.—^Hogan v. Intertype 
Corp., 206 S.W. 58, 59, 136 Ark. 52. 

(23) “Interstate transportation” 
see Commerce §§ 2.3, 90, 91 a, 

79. Pa.—^Halre v. Reese, 7 Phila. 
138, 141. 

80. Webster New IntD. 

81. Phrases construed 

(1) “Interurban electric railway” 
as not within jurisdiction of Inter¬ 
state Commerce Commission see 
Commerce § 142 a. 

(2) “Interurban line” as not en¬ 
gaged in interstate commerce see 
Commerce $ 47. 

(3) “Interurban railroad” defined 
see the C.J.S. title Street Railroads § 
4, also 60 C.J. p 158 note 40—p 160 
note 49. For other specific applica¬ 
tions of the term consult the De¬ 
scriptive-Word Index sub verbo In¬ 
terurban Railroads. 

, (4) “Interurban railway passenger 

I traffic” see the C.J.S. title Street 
Railroads S 4, also 60 C.J. p 159 note 
46 [a], 

82. Escriche Diccionario, 

83. Escriche Diccionario. 

84. Century D. 
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INTERVAL-IN TESTAMENTIS PLENIUS, ETC, 


Regular intervals. Intervals that conform to a 
prescribed rulers and are not occasional or spas¬ 
modic. 

Other phrases employing the word are set ont in 
the note.S7 

INTEEVALE. A tract of low ground between hills 
or along the banks of a stream, usually alluvial land 
enriched by the overflowing of the river, or fertiliz¬ 
ing deposits of earth from the adjacent hill.^S 

INTERVENCION, In Spanish law, the appearance 
of an indispensable party named by a judge or oth¬ 
er authority.^® 

INTERVENE. To come in or between to in- 
terpose.91 The tenn is equivalent to ^^elapse” see 
28 C.J.S. p 1051 note 32, and “expire” see 35 C.J.S. 
p 214 note 81. 

“Intervene” with reference to judicial proceeding 
see the C.J.S. title Parties § 53, also 47 C.J. p 94 
notes 76, 77 and 33 C.J. p 476 notes 15, 16. 
Intervening. Coming betw’een.92 
Phrases employing the word are set out in the 
note.93 Still other phrases as to which more re¬ 
cent adjudications have not been found see 33 C.J. 
p 476 notes 19-23. 

INTERVENER. One who intervenes.^'* 

As a legal term employed in civil actions gener¬ 
ally see the C.J.S. title Parties § 53, also 47 C.J. p 
94 note 75 and 33 C.J. p 476 note 25; as used in 
equitable actions see Equity § 161, and in inter¬ 


pleader in attachment proceedings see Attachment f 
339 in Pocket Parts. 

INTERVENTION. The act or fact of interven¬ 
ing; any interference that may affect the interest 
of others; interposition.^^^ 

Intervention and third opposition generally see 
Executions § 165; in proceedings for distribution 
of proceeds of execution sales see Executions § 252 
e (3). Intervention in civil suits generally see the 
C.J.S. title Parties § 53, also 33 CJ. p 477 notes 
29-34; in equitable actions see Equity §§ 160- 
163; in federal practice see Federal Courts § 123 
e (3). As the terra is used with reference to inter¬ 
ference between two or more states see Interna¬ 
tional Law § 14. For reference to other particular 
applications of the term see the Descriptive-Word 
Index. 

INTERVERTEBRAL. Between vertebrse.®® 

INTER VIVOS. See Inter 46 C.J.S. p 1107 note 40. 

INTESTABILIS. Latin, a witness incompetent to 
testify.^! 

INTESTABLE. One who has not testamentarj’ 
capacity; for example, an infant, lunatic, or person 
civilly dead.^8 

INTESTACY. See Descent and Distribution § 1 d 
notes 2-5. 

IN TESTAMENTIS PLENIUS TESTATORIS IN- 
TENTIONEM SCRI7TAMUR.99 


85. U.S.—Hanifen v. Armitage, C.C. 

Pa.. 117 P. 845, S50. I 

86. Cal.—In re Tribune Publishing 
Co. of Palo Alto, 10.8 P. 667, 668, 
12 CaLApp. 754. 

87. Phrases construed 

(1) "*An interval of not less than 
fourteen days*' is equivalent to say¬ 
ing that fourteen days must inter¬ 
vene or elapse between the two 
dates.—In re Railway Sleepers Sup¬ 
ply Co., *29 Ch,D. 204, 207. 

(2) “At intervals,** as equivalent 
to “from time to time,*’ “now and 
then,’* and “occasionally” see 7 C.J. 
S. p 162 note 61. 

(3) “Interval appendectomy” see 6 
C.J.S. p 73 in Pocket Parts. 

(4) “Intervals of publication’* see 
the C.J.S. title Newspapers § 7, also 
46 C.J. p 26 note 84-p 27 note 91. 

88. N.S.—Gould V. Dodd, 31 N.S. 
193, 194. 

89. Escriche Diccionario. 

90. La.—^Kemp v. Stanley, 16 So.2d 
1, 8, 204 La. 110. 

33 C.J. p 476 note 14. 


Utersl meaning 

“Literally, to intervene means, as 
the derivation of the word indicates 
[inter, between, and venire, come], 
to come between.**—Rocca v, Thomp¬ 
son, Cal., 32 act. 207, 210, 223 U.S. 
317, 56 L.Ed. 453. 

91. La.—^Kemp v. Stanley, 15 So.2d 
1, 8, 204 La. 110. 

92. Wyo.—Lemos v. Madden, 200 P. 
791, 795, 28 Wyo. L 

33 C.J. p 476 note l-S. 

93. Phrases construed 

(1) “Intervening act” see the C.J. 
S. title Negligence § 111, also 45 C. 
J. p 930 note 39—p 933 note 66. 

(2) “Intervening cause,” in gener¬ 
al see 14 C.J.S, p 43 note 25-p 44 
note 32; specifically see Carriers § | 
755 notes 18, 19, and other referenc¬ 
es In the Descriptive-Word Index 
sub verbo Intervening Cause. 

(3) “Intervening damages’* defined 
see Damages § 2 note 76. 

<4) “Intervening estate” defined 
see Estates § 1 a; as to eftecr on 
merger see S 125. 
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(5) ‘‘Intervening impossibility,” as 
compared with, or distinguished 
from, “fortuitous event” see 31 C.J. 
S. p 473 note 30, and “reasons or 
causes beyond one’s control” see 14 
C.J.S. p 51 note 37, 

(6) “Intervening or Intermediate 
carrier” see the C.J.S. titles Car¬ 
riers §§ 418-427, and Railroads § 924, 
also 52 C.J. p 62-5 note 18-p 626 note 
21 . 

(7) “Intervening tide lands,” de¬ 
scribed as the space between the 
harbor reserve and the high-tide 
line.—State v. Forrest, 39 P, 6S4, 685, 
11 Wash. 227. 

94. Century D. 

95. Webster New Int-D. 

96. Webster New IntD. 

Phrases construed 

(1) “Intervertebral disk” see 26 C. 
J.S. p 1329 note 24 in Pocket Parts- 

(2) “Intervertebral fibrocartilage” 
see 36 C.J.S. p *737 in Pocket Parts. 
97- Black L.D. 

98. Black L.D. 

99- A maxim meaning “In wills we 
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m TESTAMENTIS PLENIUS VOLTTNTATES 
TESTANTIUM nTTEEPEETANTUB.! 

m TESTAMENTIS EATIO TAOITA NON DEBET 
CONSIDERARI, SED VERBA SOLXTM SPEC- 
TARI DEBENT; ADEO PER DIVINATIO- 
NEM MENTIS A VERBIS RECEDERE DU¬ 
RUM EST.2 

INTESTATE, See Descent and Distribution § 1 d. 

Phrases employing the word are set out in the 
note.2 

INTESTATO. Latin, in the civil law, intestate; 
without a will.'* 

INTESTATUS, Latin, in the civil and old English 
law, an intestate; one who dies without a wilL^ 

INTESTATUS DECEDIT, QUI AUT OMNINO 
TESTAMENTUM NON FECIT AUT NON JU¬ 
RE FECIT, AUT ID QUOD FECERAT REP- 
TUM IRRITUMVE FACTUM EST, AUT NE¬ 
MO EX EG H.aERES EXSTITIT.6 

INTESTINE, As a noun, the alimentary canal; es¬ 
pecially that part of the digestive tube below or be¬ 
hind the stomach, extending to the anus.7 In its 
nontechnical sense the word includes all of the nu¬ 
merous internal organs of the human anatomy hav¬ 
ing their place within the abdominal cavity,8 and 
includes the bowels, entrails, and viseera.9 

The word ‘‘intestine” has been held synonymous 
with “viscera.”!® 


Used in biology in a wide sense to include the 
whole enteron see 30 C.J.S. p 260 note 80. 

As an adjective, depending upon the internal con¬ 
stitution of a body or entity; internal; inward; on 
the inside, within; opposed to external.!! 

IN THE, See 42 C.J.S. p 483 note 82 (50)-(67) 
for the judicial construction of various phrases em¬ 
ploying these words. 

IN THEATRUM, CUM COMMUNE SIT, RECTI 
TAMEN DICI POTEST EJUS ESSE OUM 
LOCUM QUIQUE OCCUPAVIT.!^ 

INTIMA. The inner coat or layer of the aorta.!^ 

INTIMACION. In Spanish law, notice, as of an or¬ 
der.!^ 

INTIMACY. Close and familiar acquaintance.!^ 
According to its context the term may convey the 
idea of an improper relation, an intimacy at least 
disreputable and degrading.!® It has been com¬ 
pared with “acquaintance” and “familiarity^^ see 1 
C.J.S. p 915 note 4, and has been distinguished from 
“familiarity” see 35 C.J.S. p 737 note 40. 

INTIMATE, As a verb, the word has been defined 
as meaning to make known by indirect means or 
words; hint or suggest; indicate; point out;!7 and 
has been distinguished from “designate” see 26 C.J. 
S. p 1239 note 29. 

As an adjective, the word is capable of an inno¬ 
cent meaning, and is also capable of use in a de¬ 
famatory sense.!® It has been defined as meaning 


more especially seek out the inten¬ 
tion of the testator.”—^Black L.D. 
Similarly rendered 
“In (the construction of) wills we 
are chiefly to seek for the intention 
of the testator.”—^Trayner Legr.Max. 

1. A maxim meaning “In wills the 
intention of testators is more espe¬ 
cially regarded.”—Black flLi.D. 
Similarly rendered 

“A will shall receive a more lib¬ 
eral construction than its strict 
meaning, if alone considered, would 
permit.”—Broom Leg.Max. 

2. A maxim meaning “In wills an 
unexpressed meaning ought not to 
be considered, but the words alone 
ought to be looked to; so hard is it 
to recede from the words by guess¬ 
ing at the intention.”—Black L».D. 

3. Phrases consttmed 

(1) “Intestate laws” see Descent 
and Distribution § 1 d. 

(2) “Intestate succession” see De¬ 
scent and Distribution Sic, 

4. Black L.D. 

& Black L.D. 


6. A maxim meaning **A person dies 
intestate who either has made no 
testament at all or has made one 
not legally valid; or if the testa¬ 
ment he has made be revoked, or 
made useless; or if no one becomes 
heir under it”—^Black L.D. 

Similarly rendered 

“He dies intestate who either has 
made no will at all or has not made 
it legally, or whose will which he 
had made has been annulled or be¬ 
come ineffectual, or to whom there 
is no living heir.”—Bouvier L.D. 

7. U.S.—U. S. V. White, 8 CtCust. 

App. 115, 116. 

8. As used by the layman 

While all of the internal organs 
of the human anatomy located in the 
abdominal cavity have technical 
names by which they are known to 
the professional man, yet to the lay¬ 
man they are all included within the 
general comprehensive term of “in¬ 
testines.”—^Hampton v. -State, 89 So. 
421, 426, 50 Fla. 5-5. 

9. Fla.—^Hampton v. State, supra. 
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10 Fla.—^Hampton v. State, supra. 

11. Fla.—^Hampton v. State, supra. 

12. A maxim meaning “in a thea¬ 
tre, for the time being, it may be 
correctly said that each one owns 
the seat that he occupies.”—^Peloubet 
Leg.Max. 

13. Mo.—W oellfle v. Connecticut 

Mut. Life Ins. Co. of Hartford, 
Conn., App., 112 S.W.2d 865, 870. 

“Aorta” defined see 3 C.J.S. p 142’2 
notes 60, 61. 

14. Escriche Diccionarlo. 

16. Mass.—McCarty v. CoflBin, 32 N. 

E. 649, 157 Mass. 478. 

Vt —Foster v. Hanchett, 35 A. 316, 
317, 68 Vt 319, 54 Am.S.R. 886. 

16. Pa.—Collins v. Dispatch Pub. 
Co., 25 A. 546, 547, 152 Pa. 187, 34 
Am.S.B. 636. 

17. Century D. 

18. Iowa.—Arnold v. Lutz, 120 N.W. 
121, 141 Iowa «96. 
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close in friendship or acquaintanceconfidential; 
familiar; also close; complete; direct; near; thor¬ 
ough; 20 and, in a defamatoiy sense, as meaning 
having illicit sexual intercourse .21 

Phrases employing the word are set out in the 

note .22 

INTIMATION. A conclusion from something 
said;23 a mere hint; an obscure or indirect sug¬ 
gestion; a remote or ambiguous reference.24 

In the civil law, a notification to a party that 
some step in a legal proceeding is asked or will be 

taken.25 

In Scotch law, a formal written notice drawn by 
a notary, to be served on a party against whom a 
stranger has acquired a right or claim.26 

INTIMIDATE. To inspire with fear;27 to make 
fearful;28 to overawe or make afraid;29 to re¬ 
strain by threats.20 The term does not imply nec¬ 


essarily physical violence or spoken threats.^i A 
hostile and demonstrative mob may intimidate by 
display of force, even though no actual force is 

used.32 

INTIMIDATION. The word “intimidation” is nei¬ 
ther a technical word nor a vocabulum artis, having 
a necessary meaning in a bad sense; it is a word 
in common use, and is often employed in its popu¬ 
lar sense.23 Although it is said that “intimidation” 
cannot be defined,34 as relates to law it has a defi¬ 
nite meaning.35 It signifies putting in fear;33 the 
act of making one timid or fearful, by a declaration 
of an intention or determination to injure another 
by the commission of some unlawful act;37 the 
use of violence or threats to infiiience the conduct 
or compel the consent of another.38 In order to 
constitute intimidation it is not necessary that there 
should be any direct threat or actual act of vio- 
lence.39 There may be a moral intimidation inde¬ 
pendent of threats or violence, or physical injury to 


19. Cal.—^Atkins Corporation v. 
Tourny, 57 P.2d 480, 484, 6 Cal.2d 
206. 

33 C.J. p 47'8 note 72. 

20. Cal.—^Atkins Corporation v. 
Tourny, supra. 

Mont.—State v. Leakey, 120 P. 234, 
239, 44 Mont 364. 

21. Okl.—Crosslands v. Hamilton, 
262 P. 196, 198, 128 Okl. 213. 

22. Phrases constraed 

(1) "Intimate acquaintance,” con¬ 
strued and distinguished from "ac¬ 
quaintance” see 1 C.J.S. p 915 notes 
4, 

(2) "Intimate acquaintanceship” 
as related to admissibility of opinion 
of a layman on mental sanity.—State 
V. Penna, 90 P. 787, 789, 35 Mont 
535. 

(3) "Intimately mixing,” as equiv¬ 
alent to "a thorough admixture” and 
"premixing.”—^James v. Clayton, ! 
Cust & Pat App., 90 P.2d 337, 343. 

(4) "Intimate relation” distin¬ 
guished from "confidential relation” 
see 15 C.J.S. p 823 note 97. 

(5) "Intimate together,” as mean¬ 
ing criminally Intimate.—-Wilcox v. 
Moon, 22 A. 80, 82, 63 Vt 4'81. 

(6) "Too intimate with the hired 
man,” as imputing unchastity.— 
Arnold v. Lutz, 120 N.W, 121, 141 
Iowa 596. 

23. Pa.—^Miller v. Miller, 3 Serg. & 
R. 267, 270, 8 Am.D. 651. 

24. Ala.—^Alexander v. Smith, 61 So. 
68, 70, 180 Ala. 541. 

25. Black L.D. 

26. Black L.D. 

27. Conn.—^Levy & Devaney v. In¬ 
ternational Pocketbook Workers* 


Union, 1*58 A. 795, 796, 114 Conn. 
819. 

Ga.—Long v. State, 12 Ga. 293, 320— 
Cox V. State, 167 S.E. 220, 46 Ga. 
App. 210. 

N.J.—Bayonne Textile Corporation v. 
American Federation of Silk 
Workers, Ch., 168 A. 799, 805, 114 
N.J.Eq. 307. 

Phrase constmed 

"Intimidating, alarming, and dis¬ 
turbing,** as used in a statute, has 
been held to imply the use of physi¬ 
cal force or menace, and to involve 
a breach of the peace.—Embry v. 
Commonwealth, 79 Ky. 439, 441. 

28. Ga.—Long v. State, 12 Ga. 293, 
320—Cox V. State, 167 S.E. 220, 46 
Ga,App. 210. 

29. Conn.—Levy & Devaney v. In¬ 
ternational Pocketbook Workers’ 
Union, 158 A. 795, 796, 114 Conn. 
319. 

N.J.—Bayonne Textile Corporation v. 
American Federation of Silk 
Workers, 168 A, 799, 805, 114 N.J. 
Eq. 307. 

30- Ark.—Southwick v. State, 189 S. 
W. 843, 844, 126 Ark. 188. 

31. “Pear may he inspired without 
physical violence or spoken threats.'* 
Conn.—^Levy & Devaney v. Interna¬ 
tional Pocketbook Workers* Union, 
158 A. 795, 796, 114 Conn. 319. 

N.J.—^Bayonne Textile Corporation v. 
American Federation of Silk 
Workers, 16'8 A. 799, 805, 114 N.J. 
Eq. 307. 

32. Pa.—O’Neil v. Behanna, 37 A. 
843, 182 Pa. 236, 243, 61 Am.S.R 
702, 38 D.R.A. 382. 

33. Eng.—O’Connell v. Reg., 11 Cl 
& F. 153, 235, 8 Reprint 1061. 
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34. U.S.—^Union Pac. R Co. v. Reuf, 
C.C.Neb., 120 F. 102, 121. 

35. Ga.—Shehany v. Lowry, 152 S. 
E. 114, 115, 170 Ga. 70. 

La.—^Pray v. Pray, 55 So. 666, 667, 
128 La. 1037. 

N.D.—Corpus O'nris quoted in State 
V. Russell, 264 N.W, 532, 539, 66 
N.D. 272. 

36. Ga.—Shehany v. Lowry, 152 S.E. 
114, 115, 170 Ga, 70. 

N.D.—Corpus Juris quoted in State 
V. Russell, 264 N.W. 532, 539, 66 
N.D. 372. 

33 C.J. p 478 note 97. 

37. N.D.—Corpus Juris quoted In 
State V. Russell, 264 N.W. 532, 539, 
66 N.D. 272. 

33 C.J. p 478 note 98. 

Two kinds of coercion denoted 
The word "intimidation” denotes 
two kinds of coercion; First, a 
threat by word or act of an individ¬ 
ual, or by a combination of persons, 
to do something unlawful, reason¬ 
ably calculated to compel the person 
threatened to do or not to do some¬ 
thing; second, request or persuasion 
by or on behalf of a combination of 
persons to do or not to do something, 
resulting in coercion of the will 
from the mere force of numbers.— 
Allis-Chalmers Co. v. Iron Molders’ 
Union No. 126, C.C.Wis., 150 F. 155, 
173. 

38. Ark.—Southwick v. State, 189 S. 
W. ‘843, 844, 126 Ark. 188. 

Ga.—Shehany v. Lowry, 152 S.B. 114, 
115, 170 Ga. 70. 

N.D,—Corpus Juris quoted iu State 
V. Russell, 264 N.W. 632, 639, 66 
N.D. 272. 

39. Mass.—^Vegelahn v. Guntner, 44 
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person or property.^^ It is enongli if the mere at¬ 
titude assumed is intimidating,and this may he 
sho'wm by all of the circumstances of the case.‘^2 
Intimidation is one of the means which may be 
employed in effecting duress^3 or coercion, as stated 
in 14 C.J.S. p 1307 note 50. 

The term has been held synonymous with “put¬ 
ting in £ear,”^4 and ^‘threat” see the C.J.S. title 
Threats and Unlawful Communications § 1, also 33 
C.J. p 478 note 99 [c]; and has been compared with 
“force” see 36 C.J.S. p 1138 note 29. 

For specific applications of the term see the C.J. 
S. titles Forcible Entry and Detainer § 17 a, b note 
21, §§ 18, 111 b; Rape §§ 15, 49, 74, 82, also 52 C. 
J. p 1024 notes 3-17, p 1058 notes 25-30, p 1095 
notes 26-28, p 1115 notes 98-1; Release § 28, also 
53 C.J. p 1225 note 73; Trade Unions § 15, also 63 
C.J. p 664 note 49-p 670 note 24; Witnesses §§ 
410, 621, also 70 C.J. p 690 notes 35-37, p 1144 note 
93-p 1145 note 1; and other references in the De¬ 
scriptive-Word Index, 

INTITLIi. An old form of "entitle.”^® 

INTO. The word ^finto,” has been the subject of 
judicial determination.^ 6 It signifies to the inside 
of j47 -within.48 It expresses entrance, or a passage 
from the outside of a thing to its interior parts.^^ 
It follows verbs expressing motion, as “come into 
the house,” “go into the church,” etc.^O 


The term has been held equivalent to, or synony¬ 
mous with, “at” see 7 C.J.S. p 153 note 22, “inside 
or see 44 C.J.S. p 335 note 26 (1), and no.”5i The 
word “from” has been distinguished from “into’^ 
see 37 C.J.S. p 1383 note 47, as has the word 
“through.”52 While, in ordinary use, “into” is dis¬ 
tinguished from “within,”53 the context may show 
in a particular case that they have been used in the 
same sense.®^ Phrases as to which more recent ad¬ 
judications have not been found see 33 C.J. p 479 
notes 14-25. 

INTOL and UTTOL. In old records, toll or custom 
paid for things imported and exported, or bought 
in or sold out. 5 5 

INTOTiERABLE. Insufferable; insupportable; un¬ 
bearable.® 5 

m TOTO ET PARS CONTINETUR.57 

INTOXICANT. See Intoxicating Liquors § 1. 

INTOXICATE. A term which relates generally to* 
the use of strong drink, and defined as meaning to* 
become inebriated or drunk.58 

Medically speaking, to intoxicate means to poison,, 
and is derived from the Latin word “intoxico,” 
translated “to poison.”®^ 

As an adjective, the word has been defined as 
meaning intoxicated; inebriated; drunk; overex¬ 
cited; transported.® 0 


N.B. 1077, 1078, 167 Mass. 92, 67 
Am.S.R. 443, 35 L.R.A. 722. 

33 O.J. p 479 note 1. 

40. Mass.—^Vegelahn v. Guntner, 

supra. 

33 C.J. p 479 notes 3-5. 

41. N.Y.—Kayser v. Fitzgrerald, 178 
N.Y.S. 130, 134, 109 Misc. 27. 

42. Mo.—^Lobse Patent Door Co. v. 
Fuelle, 114 S.W. 997, 1004, 215 Mo. 
421, 128 Am.S.R. 492, 22 L.R.A.,N. 
S., 607. 

S3 C.J. p 479 note 7. 

43. Mich.—Clement v. Buckley Mer¬ 
cantile Co., 137 N.W. 667, 660, 172 
Mich. 243. 

Neb.—First Nat. Bank of David City 
V. Sargent, 91 N.W. 59'5, 597, 65 
Neb. 594. 

Or.—Schoellhamer r. Bometsch, 38 
P. 344, 347, 26 Or. 394. 

Tex.—Goodrum v. State, Clv.App.. 
158 S.W.2d 81, 85—S. H. Kress & 
Co. V. Rust, Civ.App., 97 S.W.2d 
997, 1000. 

^Duress" defined see Contracts § 

168. 

44. Ga.—Shehany v. Lowry, 152 S. 
B. 114, 115, 170 Ga. 70—Johnson 
V. State, 67 S.E, 1066, 1 Ga.App. 
729. 


45. Black L,D. 

^'ZutitiUeaL in the canse^" as inden- 
tifying the suit in which an affida¬ 
vit was taken to he used.—^Hill v. 
McBurney Oil & Fertilizer Co., 38 
S.E. 42, 43, 112 Ga. 788, 62 L.R.A. 
398—33 C.J. p 479 note 8 [a]. 

46. Ala.—^Home Guano Co. v. Inter¬ 
national Agricultural Corp., 85 So. 
713. 716, 204 Ala. 274. 

47. U.S.—U. S. ▼. Collins, D.C.La., 
254 P, 869, 872. 

48. U.S.—U. S. V. Collins, supra. 

Vt.—^Blodgett V, Central Vermont R. 

Co., 73 A. 690, 691, 82 Vt 269. 

49. U.S.—U. S. V. Collins, D.C.La„ 
254 F. 869, 872. 

50. U.S.— TJ, S. V. Collins, supra, 

51. U.S.—U. S. V. Alaska Consoli¬ 
dated Canneries, D.C.Wash., 2 F.2d 

■ 614, 616. 

Mich.—People v. Klammer, 100 K.W. 

600, 601, 137 Mich. 399. 

62 G.J. p 1072 note 37. 

52. Mass.—Choate v. Burnham, 7 
Pick. 274, 278. 

sa, Mich.—^People r. Klammer, 100 
N.W. 600, 601, 137 Mich. 399. 
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Wash.—State v. Warburton, 166 P- 
615, 617, 97 Wash. 242. 

54- Wash,—State v. Warburton, su¬ 
pra, 

55. Black L.D. 

56. Webster New Int.D. 

Phrases construed 

(1) “Intolerable cruelty” see 25 C.. 
J.S. p 17 note 65, also Divorce § 25 
a note 90. 

(2) “Intolerable indignities” see- 
42 C.J.S. p 1364 note 26 (2). 

(3) “Intolerable severity,” as sub¬ 
stantially Identical with “extreme- 
cruelty.”—Blain v. Blain, 46 Vt. 638, 
544. 

57. A maxim meaning “In the- 
whcle the part also is contained,”— 
Black L.D. 

Similarly rendered 
“A part is included in the whole,”’ 
—Bouvier D.D. 

58. Ga.—^Rlng v. Ring, 38 S.B. 330, 
331, 112 Ga, 854. 

69- Mo,—State v. Rowe, 24 S.W.2d. 

1082, 1038, 324 Mo. 863. 

60. Cal.—^Knickrihm v. Hazel, 40 P.. 
2d 306, 309, 3 Cal.App.2d 721. 
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Intoxicated 

Affected by an intoxicant drunk ;62 drunk 
from use of spirituous liquor;®^ under the influence 
of an intoxicating liquor;®'^ under the influence of 
an intoxicating liquor or drug;65 also emotionally 
wrought up.®® 

In a strict sense, the term ^^intoxicated” may be 
applied to any mental exhilaration, however slight, 
produced by alcohol, even though it is not percepti¬ 
ble by any outward and visible signs,®'^ except pos¬ 
sibly pleasurable excitement;®® but for most pur¬ 
poses, in order for a person to be intoxicated, it is 
not necessary for him to be so much under the in¬ 
fluence of intoxicating liquor as to be mentally and 
physically incapable of taking care of himself,®® as 
in some way appears as by evincing a disposition to 
violence'^® or by becoming stupefied and inactive,7i 
so that the condition attracts observation and be¬ 
comes known to others or gives them reason to be¬ 
lieve that it exists.72 


The term has been held to be synonymous with 
“drunk” see 28 C.J.S. p 539 note 26, and equivalent 
to, or synonymous with, the expressions “under the 
influence of any liquor,” “under the influence of in¬ 
toxicating liquor,” and “under the influence of liq¬ 
uor’^ see 43 C.J.S. p 379 notes 5-9. 

Phrases employing the word are set out in the 

note.73 

Intozicatiou 

A broad and comprehensive term,”4 having differ¬ 
ent meanings to different persons.^o The lexicc^ra- 
phers are not in entire agreement in their definition 
of the word, and the courts are not in harmony with 
respect thereto.'^® However, it has been held that it 
is not a technical term needing expert testimony to 
explain or define it.77 

In the absence of any controlling definition, the 
word should be given a reasonable interpretation, 
having reference to the purpose of the instrument 
in which it is used.'^® It has been defined as drunk- 


01. Cal.—Taylor v. Joyce. 41 P.2d 
967, 968, 4 Cal.App.2d 612—Knick- 
rihm v. Hazel. 40 P.2d 305, 309, 

3 Cal.App.2d 721. 

Oa.—Progressive Life Ins. Co. v. j 
Smith, 30 S.B.2d 411, 417, 71 Ga. 
App. 157. 

62. Ind.—Hughes v. State, 98 N.E. 
839, 841, 50 Ind.App. 617. 

63. Ga.—Ring v. Ring, 38 S.E. 330, 
331, 112 Ga, 854. 

S3 C.J. p 479 note 35. 

64. Cal.—Taylor v, Joyce, 41 P.2d 
967, 968, 4 Cal.App.2d 612. 

Ga.—Progressive Life Ins. Co. v. 
Smith, 30 S.E.2d 411, 417, 71 Ga. 
App. 157. 

65. Cal.—^Knickrihm v. Hazel, 40 P. 
2d 305, 309, 3 Cal.App.2d 721. 

WhezL other than, liquor is indicated 
When it is said that a man is in¬ 
toxicated the meaning is that his 
condition has been produced by the 
drinking of intoxicating spirituous 
liquor and no additional word or ex¬ 
pression is used or needed to con¬ 
vey the full and unambiguous idea; 
but, when any other idea is intended 
to be conveyed by the term ‘‘intoxi¬ 
cated," other words are always used, 
and are necessary to be used. It 
is sometimes said that a person is 
intoxicated with opium, or with 
ether, or with laughing gas, but 
it is always felt and understood 
that such is an unusual and forced 
use of. the word “Intoxicated," and 
that addition to it is needful in or¬ 
der to prevent misapprehension of 
the sense in which the word is em¬ 
ployed.—State V. Kelley, 47 Vt 294, 
296. 

66. Cal.—^Knickrlhm v. Hazel, 40 P. 
2d 305, 309, 3 Cal.Ai^.M 721. 


S7. Ark.—St. Louis, I. M. & S. Ry. 
Co. V. Waters, 152 S.W. 137, 139. 

105 Ark. 619. 

H-T.—People v. Weaver, 177 N.Y.S 
71, 74, 188 App.Div. 395. 

68. Ark.—St. Louis, I. M. & S. Ry 
Co. V. Waters, 152 S.W. 137, 139. 

106 Ark. 619. 

69. Ark.—St Louis, I. M. & S. Ry. 
Co. V. Waters, supra. 

Cal.—Corpus Juris quoted iu Tracy 
V. Brecht. 39 P.2d 498, 501, 3 Cal. 
App.2d 105. 

Fla.—Zee v. Gary, 189 So. 34, 36, 
137 Fla. 741. 

Ga.—Progressive Life Ins. Co. v. 
Smith, 30 S.B.2d 411, 417, 71 Ga. 
App. 157. 

K.T.—People v. Weaver, 177 N.T.S. 

71, 74, 188 App.Div. 395. 

33 C.J. p 479 note 34 [al (2). 

70. Fla.—Zee v. Gary, 189 So. 34, 
36, 137 Fla. 741. 

71. Ark.—St. Louis, I. M. & S. Ry. 
Co. V. Waters, 152 S.W. 137, 139, 
105 Ark. 619. 

72. Ark.—St. Louis, I. M. & S. Ry. 
Co. V. Waters, supra. 

K.Y.—People v. Weaver, 177 N.Y.S. 

71, 74, 188 App.Div. 395. 

W.Va.—^Halstead v. Horton, 18 S.B. 
953, 956, 38 W.Va. 727. 

78. Phrases construed 

(1) “Excessively intoxicated” see 
Drunkards § 1 b note 45. 

(2) “Habit of getting Intoxicat¬ 
ed” see 29 C.J,S. p 757 note 33 (6) 
in Pocket Parts. 

(3) “In an intoxicated condition,” 
as eqviivalent to ‘‘under the influence 
of liquor*’ see 43 C.J.S. p 379 note 9 
(5). 

(4) “Intoxicated by liquor.” a 
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commonly used expression indicat¬ 
ing nothing as to degree, meaning 
much or very little.—Brehony v. 
Pottsville Union Traction Co., 66 A. 
1006, 218 Pa. 123. 

(5) “Intoxicated condition,” as 
meaning that a person is in such a 
state that he is Incapable of giving 
the attention to what he is doing 
which a man of prudent and reason- 
a]>le attention would give.—Kenney 
V. Rhinelander. 50 N.Y.S. 1088, 1090, 
28 App.Div. 246. 

(6) “Intoxicated person,” as mean¬ 
ing one apparently under the influ¬ 
ence of liquor, whose manner is 
unusual or abnormal, and whose in¬ 
ebriated condition is reflected in his 
walk or conversation, whose ordi¬ 
nary judgment and common sense 
are disturbed, or whose will power 
Is temporarily suspended, whose 
senses are obviously destroyed or 
distracted by the use of intoxicating 
liquors.”—Lafler v. Fisher, 79 N.W. 
934, 935, 121 Mich. 60. 

74- Ky.—Columbia L. Ins. Co. v. 
Tousey, 153 S.W. 767, 770, 152 Ky. 
447—^National Council K. L. S. v. 
Wilson, 143 S.W. lOOO, 1002, 147 
Ky. 293. 

Tex.—International & G. X. R. Co. v. 
Davis. Civ.App., 84 S.W. 669, 670. 

75. Iowa.—State v. Baughn, 143 K. 
W. 1100, 1101, 162 Iowa 308, 50 
L.RA.,N.S., 912. 

33 C.J. p 802 note 4. 

76. N.Y.—People v. Weaver, 177 N. 
Y.S. 71, 74, 188 App.Div. 395. 

77. Ky.—Louisville & H. R. Co. v. 
Palls City Ice & Beverage Co., 61 
S.W.2d 639, 640, 249 Ky. 807. 91 
A.L.R. 509. 

78. N.Y.—People v. Weaver, 177 N. 
Y.S. 71, 77, 188 App.Div. 395. 
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enness; mebriety; inebriation; the act of inebri¬ 
ating. or the state of being inebriated; the act of 
intoxicating or making drunk; the state of being 
intoxicated or drunk,79 

There are degrees of intoxication varying all the 
way from slight stimulation to complete coma, and 
it is only at some point along the line between the 
two extremes that the loss of control of the mental 
faculties occurs.^® According to some definitions, the 
word may be applied to any mental exhilaration, 
however slight, produced by alcohol, without regard 
to its effect on the judgment or reasoning process¬ 
es;®^ but, in its common-sense and conservative 
meaning, the term implies undue or abnormal exci¬ 
tation of the passions or feelings, or the impairment 
of the capacity to think and act correctly and effi¬ 
ciently, and suggests a loss of the normal control of 
one’s faculties an abnormal mental or physical 
condition due to the influence of alcoholic liquors;®® 
the state produced by drinking too much of an al¬ 
coholic liquid.®^ 


In medicine the term means a poisoning, as by a 
spirituous or narcotic substance,®® such as by the 
use of opium, hashish, or the like,®® but in its pop¬ 
ular use the term is restricted to alcoholic intoxica¬ 
tion.®'^ 

The term has been held synonymous with ^^deliri- 
um” see Insane Persons § 2, ^^drunk” see 28 C.J.S. 
p 539 note 26.1 in Pocket Parts, ^‘drunkenness” see 
Drunkenness § 1 b note 26, “infatuation” see 43 
C.J.S. p 371 note 3, and nearly synonymous with 
“inebriation” and “inebriety” see 43 C.J.S. p 40 
note 14. 

Intoxication as a defense to crime see Criminal 
Law §§ 65-71, and as not of itself constituting 
negligence, or relieving others from the obligation 
of care see the C.J.S. titles Motor Vehicles §§ 265, 
395, also 42 C.J. p 898 note 8-p 899 note 14 and p 
1049 notes 74, 75, and Negligence §§ 11, 12, also 
45 C.J. p 700 note 76-p 701 note 79 and p 704 
notes 6-9. 


79. Ga.—Ringr v. Ring, 28 S.B. 330, 
231. 112 Ga. 854. 

Plirasd 

“State of intoxication** see Drunk¬ 
ards § 1 b note 44. 

80. Cal.—Corpus Juris quoted in 
Tracy v. Brecht, 39 P.2d 498, 501, 
3 Cal.App.2d 105. 

Ga,—Progrressive Life Ins. Co. v. 
Smith, 30 S.E.2d 411, 417, 71 Ga, 
App. 157, 

33 cor. p 479 note 34 [a]. 

Degrrees of intoxication described 
Pa,—Elkin v. Buschner, 16 A. 102, 
104. 

33 CJ. p 802 note 8 fa]. 

81. N.T.—^People v. Weaver, 177 N. 
T.S. 71, 74, 188 App.Div. 395. 

The term includes partial as well 
as total intoxication.—^International I 


& G. N. R. Co. V. Davis, Tex.Civ. 
App., 84 S.W. 669, 670. 

Any de^ee of intoxication 
It does not necessarily mean a 
drunken stupor or drunkenness.— 
Hackbart v. Rohrigr, 287 N.W. 665, 
668. 136 Neb, 825. 

82. N.Y.—People v. Weaver, 177 N. 
T.S. 71, 74, 188 App.Div. 395. 

Similarly expressed 
Ala,—^Wadsworth v. Dunnam, 18 So. 
697, 699, 98 Ala, 610. 

83. Cal.—^Frisvold v, Leahy, 60 P. 
2d 151, 153, 16 Cal.App.2d 752. 

Ga,—^Progressive Life Ins. Co. v. 
Smith, 30 S.B.2d 411, 417, 71 Ga. 
App. 157. 

Similarly expressed 
Ala.—^Wadsworth v. Dunnam, 13 So. I 
697, 699, 98 Ala. 610. 

33 C.J. p 803 note 16 [a], | 


84- N.Y.—^People v. Weaver, 177 N. 

T.S. 71, 74, 188 App.Div. 395. 

33 C.J. p 803 note 17. 

Similarly expressed 
Ala,—^Wadsworth v. Dunnam, 13 So. 
597, 699, 98 Ala. 610. 

85. Ga.—Ring v. Ring, 38 S.E. 330, 
331, 112 Ga, 864. 

86. Ga,—^Ring v. Bing, supra. 
Drags 

Intoxication from the voluntary 
use of any drug, taken to gratify 
the appetite, is considered in law 
the same as Intoxication from the 
voluntary use of liquor.—Common¬ 
wealth V. Detweiler, 78 A. 271, 272, 
229 Pa, 304. 

87- Ga,—^Ring v. Ring, 38 S.E. 330, 
331, 112 Ga. 854. 
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INTOXICATING LIQUORS 

This Title includes regulation and prohibition of manufacture, sale, or use of intoxicating liquors; 
rights of property and traffic in such liquors; liabilities for injuries from the sale, use, etc., thereof; 
prevention of unlawful dealings therein; and violations of liquor laws, and prosecution and punishment 
thereof as public offenses. 

fttatters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 


L DEFINTriOlfS, §§ 1-19 

n. POWER TO CONTROL AND VALIDITY OP REGULATIONS, §§ 20-57 

m. LOCAL OPTION, §§ 58-98 

A. In General, §§ 58-70 

B. Submission op Question to Popular Vote, §§ 71-95 

C. Repeal of Local Option, §§ 96-98 

rV. PERMITS, LICENSES, AND TAXES, §§ 99-190 

A. In General, §§ 99-141 

B. Proceedings to Obtain License or Permit, §§ 142-166 
C Bonds op Dealers, §§ 167-173 

D. Revocation or Suspension op Per^uts or Licenses, §§ 174-180 

E. Fees and Taxes, §§ 181-190 

V. REGULATION OP TRAPPIO, §§ 191-213 

VI. OFFENSES, §§ 214-285 

A. In General, §§ 214-236 

B. Unlawful Sales, Gifts, or Loans, §§ 237-268 

C. Persons Liable, Persons Entitled to Prosecute, and Defenses, §§ 269-285 
Vn. PENALTIES AND ACTIONS THEREFOR, §§ 286-304 

Vni. CRIMINAL PROSECUTIONS, §§ 305-383 

A. In General, §§ 305-306 

B. Indictment or Information, §§ 307-338 

C. Evidence, §§ 339-374 

D. Trial, §§ 375-378 

E. Appeal and Error, Sentence, Punishment, and Costs, §§ 379-383 
IX. SEARCH, SEIZURE, AND PORFEITURE, §§ 384-404 

X. ABATEMENT AND INJUNCTION, §§ 405-429 

XL CIVIL DAMAGE LAWS, §§ 430-485 

XIL RIGHTS OF PROPERTY AND CONTRACTS, §§ 486-498 

See also descriptive word index in the back of this Volume 
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INTOXICATING LIQU0B8 

Sub-Analysis 


48 C.J.S. 


I. DEmrrpioNs---p 135 

§ 1. Intoxicating liquor—135 

2. Beverage—p 136 

3. Bitters—^p 136 

4. Drinks—p 136 

5. - Soft drinks—^p 136 

6. Fermented liquor—^p 137 

7. Fruits preserved in spirits—^p 137 

8. Liquor or liquors—^p 137 

9. Malt liquor—138 

10. Medical, toilet, and culinary preparations—^p 138 

11. Spirituous liquor; ardent spirits—^p 139 

12. Vinous liquor—139 

13. Particular liquors or beverages—p 140 

14. Miscellaneous terms—147 

15. -Dramshop, etc.—^p 147 

16. -Importation—151 

17. -Territory—^p 151 

18. -Transportation—^p 151 

19. -Other terms—^p 151 

H. POWEE TO CONTEOL AND VALIDITY OP EEOTJLATIONS—p 154 

§ 20. In general—^p 154 

21. Federal control—^p 154 

22. -Force and effect of twenty-first amendment to federal constitution—^p 155 

23. -Force and effect of eighteenth amendment to federal constitution—p 156 

24. -Concurrent power and appropriate legislation—^p 158 

25. -The National Prohibition Act in general—^p 159 

26. -Validity of act—^p 159 

27. - Construction of act—^p 160 

28. -Effect upon existing federal statutes—^p 161 

29. State control under concurrent power—^p 161 

30. -Effect of federal amendment and legislation upon preexisting statutes— 

p 162 

31. -Repugnant or conflicting state legislation—^p 162 

32. -Necessity for state legislation—^p 163 

33. State power under police power generally—p 164 

34. -Nonintoxicants—p 168 

35. Validity and effect of particular state provisions—169 

36. -Prohibition—^p 170 

37. -Local option—^p 171 

38. -Licensing laws—^p 171 

39. -Regulation of sale of liquor—^p 175 

40. -Taxation of liquor traffic—^p 177 

41. - Criminal and penal statutes—^p 179 

42. - Search, seizure, and forfeiture laws—p 181 

43. -Laws for abatement of, or injunctions against, liquor nuisances—^p 183 

44. -Civil damage laws—^p 184 

45. -Laws affecting property and contracts—^p 184 

46. Powers of the territories—p 184 

47. Powers of political subdivisions of state—^p 184 


See also descriptive word index in the back of this Volume 
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INTOXICATING LIQUORS 


n. POWER TO COOTROL AND VALIDITY OF REGULATIONS—Continued 

§ 48. - Delegation of municipal authorit}’—p 185' 

49. - Extent of powers in general—p 185 

50. - Power to prohibit sale—p 187 

51. - Power to license or tax—p 189 

52. -Power to prescribe punishment for violations—191 

53. - Concurrent regulation by state and municipalities—p 192 

54. -Conflict of ordinance with general law—-p 193 

55. -Revocation of grant of power—p 195 

56. Amendment and repeal of liquor laws—^p 195 

57. War-time prohibition—p 196 

in. LOCAL OPTION—p 196 

A. In Geneeal—^ p 196 

§ 58. Nature and extent of option—p 196 

59. Statutory provisions—^p 197 

60. Laws subject to adoption—^p 198 

61. Consent of local authorities or voters—^p 198 

62. Evidence of adoption—p 198 

63. Operation and effect of adoption—^p 198 

64. -Effect on existing licenses or privileges—p 199 

65. -Effect on prior liquor laws—^p 199 

66. -Time of taking effect —p 199 

67. -Territory affected—^p 200 

68. Effect of change of boimdary or name—p 200 

69. Effect of incorporation of municipality after election—^p 201 

70. Effect of rejection—^p 201 

B. Submission op Question to Popular Vote—^ p 201 

§ 71. In general—^p 201 

72. District or territory in which election may be ordered—^p 202 

73. Successive elections—^p 202 

74. Application for election—^p 203 

75. -Filing application—^p 203 

76. -Signers of application—p 203 

77. -Form and contents—^p 205 

78. -Proceedings on application—^p 206 

79. -Review of proceedings—p 207 

80. Order for election—^p 207 

81. Notice of election—209 

82. - Posting or publication of notice—^p 210 

83. -Proof of notice—^p 210 

84. Election—^p 211 

85. -Time of holding—^p 211 

86. -Conduct of election—^p 212 

87. - Contesting election—^p 214 

88. -Collateral impeachment of election—^p 218 

89. Determination and declaration of result—^p 219 

90. - Count and canvassing of votes—p 219 

91. -Majority required—^p 219 

92. - Certifying and recording result—^p 219 

93. -Order declaring result—^p 220 

See also descriptive word index in the back of this Volume 
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INTOXICATING LIQUORS 

m. LOCAL OPTION'^ontiimed 

B. Submission op Question to PoPuiiAR Vote—C ontinued 

§ 94. Publication of result—220 
95. Resubmission after defective or invalid election—221 

C Repeal op Local Option— 221 
§ 96. In general—^p 221 

97. Submission of repeal to popular vote—p 222 

98. Operation and effect of repeal—p 222 

IV. PERMITS, LICENSES, AND TAXES—p 223 
A. In General—223 

§ 99. Definition and nature—^p 223 

100. Power and authority to grant—^p 223 

101. -Municipal ordinances—^p 224 

102. -Boards or officers authorized—^p 224 

103. -Repeal of license laws—^p 225 

104. Form and validity—226 

105. -Not created by parol or implication—^p 226 

106. -Validity—p 226 

107. -Collateral attack—^p 227 

108. Construction and effect in general—p 227 

109. Nature and scope of rights conferred—p 227 

110. - Subjection to existing laws—p 230 

111. -Effect of subsequent laws—^p 230 

112. -Restriction as to place—^p 231 

113. -Character or quantity of sales—^p 231 

114 -Conditions imposed—^p 232 

115. Duration—^p 232 

116. Renewal—^p 233 

117. Persons protected—^p 235 

118. -Principal and agent—^p 235 

119. -Master and servant—^p 235 

120. -Partners—^p 236 

121. Persons and occupations subject—p 236 

122. -Brokers and agents—^p 236 

123. -Clubs or associations—^p 237 

124. -Hotels—p 238 

125. -Manufacturers—^p 238 

126. -Physicians and druggists—^p 239 

127. -Public agents—^p 239 

128. -Wholesalers—^p 239 

129. Necessity of obtaining—^p 239 

130. -Number of licenses required—p 240 

131. -Wrongful refusal or neglect to grant—^p 241 

132. -Impossibility of obtaining license—^p 241 

133. - Performance of conditions without license—^p 241 

134. Eligibility for permit or license—^p 241 

135. -Persons—^p 241 

136. -Places—^p 244 

137. -Nature of traffic—^p 246 

138. Transfer of license—^p 246 
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IV. PERMITS, LICENSES, AND TAXES—Continued 

A. In General—C ontinued 

§ 139. Powers and liabilities of officers—247 

140. -Fees and compensation—247 

141. -Responsibility for grant or refusal of license—247 

B. Proceedings to Obtain License or Permit—^ p 247 

§ 142. In general—^p 247 

143. Application for license—247 

144. -Withdrawing and renewal of application—^p 248 

145. -Affidavit of applicant—^p 248 

146. -Notice of application—p 248 

147. Assent to, or recommendation of, application—p 249 

148. -Consent of property owners—^p 249 

149. Remonstrances—^p 250 

150. -Withdrawals—^p 251 

151. Hearing—^p 251 

152. -Time for hearing—p 252 

153. - Questions considered—^p 252 

154. -Discretion of licensing authorities—^p 252 

155. -Procedure on hearing—^p 255 

156. - Evidence—^p 255 

157. -Grant or refusal of license—^p 257 

158. " Costs—p 259 

159. Judicial revision of acts of licensing authorities in general—p 259 

160. Mandamus to compel issuance of license—^p 262 

161. Injunction—^p 265 

162. Appeal and review—^p 265 

163. -Appeal—^p 265 

164. -Certiorari to review proceedings—^p 269 

165. -Review in equity of refusal of permit—^p 270 

166. Setting aside in equity—^p 271 

C Bonds or Dealers—^ p 272 

§ 167. In general—^p 272 

168. Necessity and duty to give—^p 273 

169. Form and requisites—p 273 

170. Approval and filing—^p 273 

171. Breach of condition—^p 273 

172. Liability of sureties—^p 275 

173. Actions for breach—^p 275 

D. Revocation or Suspension op Permits or Licenses—^ p 277 
§ 174. In general—^p 277 

175. Grounds—^p 279 

176. Effect of subsequent legislation—^p 287 

177. Procedure—^p 287 

178. Review—^p 299 

179. Restraining or compelling action of licensing authorities—^p 308 

180. Effect of revocation—^p 308 

R Fees and Taxes— ^p 309 

§ 181. In general—p 309 
182. Amount—^p 313 


See also descriptive word index in the back of this Volume 
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IV. PEEMITS, LICENSES, AND TAXES—Continued 

E. Fees aio) Taxes— Continued 

§ 183. - Pro rata fee for short term—p 314 

184. - Classification of municipalities—314 

185. Lev>" and assessment—314 

186. Lien on property—316 

187. Payment and collection—^p 316 

188. Disposition of moneys collected—^p 318 

189. Refunding or recovery—^p 319 

190. Rebate on surrender of license or certificate—^p 322 

V. REaULATION OF TRAFFIC—p 323 

§ 191. In general—^p 323 

192. Statutory provisions in general—^p 324 

193. Municipal regulations in general—^p 327 

194. Character and arrangement of premises—^p 327 

195. - Display of licenses—^p 328 

196. - Screens and other obstructions to view—p 328 

197. Conduct of business in general—p 328 

198. -Employment of particular persons—^p 330 

199. - Orderly conduct—^p 330 

200. Admittance of and sales to particular persons—^p 331 

201. Nature and description of liquors—^p 331 

202. Purpose of sale—^p 331 

203. Quality and purity of liquors—p 331 

204. Quantity sold—p 332 

205. Registration and report of sales—^p 332 

206. Sundays, holidays, and other days and times—^p 332 

207. - Hours of closing—p 333 

208. Transportation, importation, and exportation—333 

209. Other regulations—^p 334 

210. Druggists and physicians—^p 335 

211. Public dispensaries or agencies—^p 335 

212. - Officers and agents—^p 335 

213. Partial or special prohibitions—^p 337 

VI, OFFENSES—p 338 

A In General— ^p 338 

§ 214. In general—^p 338 

215. Applicability of laws and ordinances—p 339 

216. Liquors prohibited—p 341 

217. - Description and properties—^p 342 

218. - Ingredients in food and drink—^p 343 

219. - Ingredients in medicinal preparations—^p 344 

220. Manufacture of liquors, or advertising or manufacturing means therefor— 

344 

221. - Possessing or permitting on premises apparatus for manufacture—p 347 

222. Receiving, keeping, storing, or possessing—p 348 

223. - Keeping or possessing liquor for unlawful sale—p 354 

224. Being a common seller—^p 356 

225. Carrying on business of liquor selling—p 356 

226. Keeping disorderly house—^p 357 


See also descriptive word index in the back of this Volume 
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VL OFFEKSES—Continued 

A. In General—C ontinued 

§ 227. Keeping place for unlawful sale or liquor nuisance—357 

228. Keeping tippling house—360 

229. Permitting drunkenness—360 

230. Permitting gaming—p 360 

231. Employment or admission of prohibited persons—^p 361 

232. Maintaining screens or other obstructions to view—p 361 

233. Letting premises for unlawful use—^p 361 

234. Transportation, importation, or exportation—^p 361 

235. Distinct and continuing offenses—^p 368 

236. Grade of offenses—370 

B. Unlawful Sales, Gifts, or Loans —^p 370 

§ 237. In general—^p 370 
23%. What constitutes sale in general—p 372 

239. Barter or exchange—^p 373 

240. Gift or loan—^p 373 

241. Payment in rent—^p 374 

242. Pa 3 mient in services or in kind—p 374 

243. Sale on credit—^p 374 

244. Devices to conceal sale—^p 374 

245. Acting as agent of or aiding another—^p 374 

246. Knowledge and intent of seller—^p 375 

247. Place of sale in general—^p 376 

248. - Local option district—^p 377 

249. - Shipments C. O. D.—^p 377 

250. Sales without or not authorized by license—^p 377 

251. - Producers or manufacturers—p 378 

252. - Druggists or physicians—^p 378 

253. - Sale by licensee not authorized by license—p 379 

254. - Sale without giving bond—^p 380 

255. Physician’s prescription—^p 380 

256. Selling or keeping open at prohibited times—^p 380 

257. Sales or gifts to prohibited persons—p 381 

258. - Drunkards or intoxicated persons—p 381 

259. - Minors—^p 381 

260. - Sailors and soldiers—382 

261. - Students—^p 382 

262. Sales or gifts at prohibited places—382 

263. - Vicinity of churches and schools—p 383 

264. Sales for prohibited purposes—^p 383 

265. Sales in prohibited quantities—p 384 

266. Serving with meals—p 384 

267. Soliciting or receiving orders for or advertising intoxicants—^p 384 

268. Other offenses—^p 385 

C Persons Liable, Persons Entitled to Prosecute, and Defenses —^p 386 

§ 269. Persons liable in general—^p 386 

270. Principal or master, and agents or servants in general—^p 386 

271. -Liability of principal or master for acts of agents or servants—p 387 

272. - Personal liability of servant or agent—^p 388 

273. - Several liability of master and servant—^p 389 
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VL OrFENSES—Contimied 

C Pbesons Liable, Persons Entitled to Prosecute, and Defenses—C ontinued 

§ 274. Clubs and their officers, servants, and members—p 389 

275. Corporations and their officers and servants—390 

276. Druggists and physicians—p 391 

277. Husband and wife—^p 391 

278. Landlord and tenant—p 393 

279. Partners—^p 393 

280. Producers or manufacturers—^p 394 

281. Persons aiding and abetting—^p 394 

282. Purchasers—^p 396 

283. Joint sales and joint liability—^p 397 

284. Persons entitled to prosecute—^p 397 

285. Defenses—p 397 

Vn. PENALTIES AND ACTIONS THEREFOR—p 399 
§ 286. Penalties imposed—^p 399 

287. Nature and form of remedy—^p 400 

288. Grounds of action—^p 400 

289. Defenses—^p 400 

290. Persons entitled to sue—p 400 

291. Persons liable—^p 401 

292. Jurisdiction and venue—^p 401 

293. Time to sue and limitations—^p 401 

294. Parties—^p 401 

295. Process and appearance—^p 401 

296. Pleading—^p 401 

297. Evidence—^p 402 

298. Amount recoverable—p 402 

299. Trial—p 402 

300. Judgment—p 402 

301. Execution—^p 402 

302. Appeal and error—p 403 

303. Costs—^p 403 

304. Disposition of penalties recoverable—^p 403 

Vm CRIMINAL PROSECUTIONS—p 403 

A. In General—^ p 403 

§ 305. In general—^p 403 
306. Preliminary proceedings—404 

B. Indictment or Information—^ p 407 

§ 307. Requisites and sufficiency in general—p 407 

308. Allegations as to particular elements of offense—^p 410 

309. - Character or occupation of accused—^p 410 

310. - Intent—p 410 

311. -Knowledge or notice—^p 410 

312. - Place of offense—^p 411 

313. -Time of offense—^p 411 

314. - Purpose of sale or other act—p 412 

315. -Violation of local regulations—^p 412 

316. -As to local option laws—p 413 


See also descriptive word index in the back of this Volume 

130 


48 C. J. S. INTOXICATING LIQUORS 

Vm. ORIMIKAL PEOSECUTIONS—Contimied 

B. l2TDiara£ENT OE Inpormation—C ontinued 

§ 317. Allegations as to liquor—415 

318. -Description and properties—p 416 

319. -Quantity—^p 419 

320. - Price—^p 419 

321. Designation or description of other party to transaction— p 419 

322. -When sales made to prohibited persons—419 

323. Negativing defenses—^p 419 

324. -License or authority—^p 419 

325. Negativing exceptions—^p 420 

326. -Under national prohibition act—^p 421 

327. Description of particular offenses—^p 421 

328. -Carrying on business—^p 421 

329. -Acts and omissions in conduct of business in general—^p 422 

330. -Illegal manufacture or possession of apparatus for manufacture—422 

331. -Illegal transportation, importation, or exportation—^p 426 

332. -Keeping for sale or other possession—^p 431 

333. - Selling or keeping open at prohibited times—^p 438 

334. -Maintaining place for imlawful sale or keeping—p 439 

335. -Leasing building to be used for unlawful sales—^p 440 

336. -Maintaining liquor nuisance—^p 440 

337. - Sale or gift—^p 443 

338. Issues, proof, and variance—452 

C Evidence —^p 464 

§ 339. Presumptions and burden of proof in general—^p 464 

340. Admissibility in general—^p 467 

341. Weight and sufficiency in general—^p 469 

342. Rules applied to evidence of particular offenses—^p 471 

343. -Being common seller—^p 471 

344. -Carrying on business—p 471 

345. -Keeping place or maintaining nuisance—^p 472 

345. -Keeping, possession, storage, and delivery—^p 476 

347. -Letting premises for unlawful use—^p 491 

348. -Manufacturing or possessing appliances therefor—^p 491 

349. - Sale, gift, furnishing, or disposal in general—^p 501 

350. -Sales or prescriptions by druggists and physicians—p 509 

351. - Sales without license—^p 509 

352. -Selling or keeping open at prohibited time—^p 510 

353. - Soliciting or taking orders—p 511 

354. -Transportation or importation—^p 511 

355. -Violation of local option law—p 517 

356 . -Other offenses—p 519 

357. Rules applied to evidence of particular facts—^p 519 

358. -Character and reputation of accused’s place—p 519 • 

359. -Character, occupation, or marriage of accused—p 520 

350. -Connection of accused with offense—^p 523 

351. -Description, character, and condition of purchaser or other party to 

transaction—p 530 

352. -Efforts to avoid detection—p 531 

363. -Knowledge and intent generally—p 532 

354 . -License or authority in general—p 536 
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VUL CRIMINAL PROSEGXJTIONS—Continned 
C Evidence —Continued 

§ 365, - Internal revenue license—538 

366. - 0\^Tiership or possession of liquors and appliances—^p 540 

367. - Ownership, proprietorship, or possession of house or place—p 546 

368. - Place of offense—p 547 

369. - Place of the drinking’—p 547 

370. -Time of offense—^p 547 

371. - Properties and kind of liquor—^p 547 

372. - Quantity of liquor—^p 556 

373. - Other incriminating facts—p 556 

374. Rules applied to evidence of particular matters of defense—p 556 

D. Tbta3>-p 559 

§ 375. In general—p 559 

376. Questions for court and jury—p 560 

377. Instructions—p 575 

378. Verdict and findings—^p 587 

E. Appeal and Error, Sentence, Punishment, and Costs —^p 588 

§ 379. Appeal and error—^p 588 
380. Sentence and punishment—^p 589 
331. Costs—p 602 

382. Requiring security from person convicted—602 

383. Lien or distress for fine and costs—^p 602 

TX. SEARCH, SEIZURE, AND FORFEITURE—p 603 
§ 384. In general—^p 603 

385, Statutory provisions—^p 603 

386, Grounds for seizure and forfeiture—^p 604 

387, Property subject to search, seizure, and forfeiture—^p 604 

3S8. -Vehicles and conveyances—^p 606 

389. -Real property—^p 612 

390. -Documents—^p 613 

391. Places subject to search—p 613 

392. Search of person—^p 614 

393. Information, complaint, or affidavit—^p 615 

394. Search warrant and execution and return thereof—p 627 

395. Status of property under seizure—^p 652 

396. Care of property seized—^p 653 

397. Proceedings for forfeiture—^p 653 

398. - Notice to, and rights of, claimants—^p 667 

399. -Judgment and enforcement thereof—^p 668 

400*. -New trial and review—^p 670 

401. -Costs—^p 671 

402. Injunction against condemnation—^p 672 

403. Disposition and recovery of property seized—^p 672 

404. Liability for unlawful searches, seizures, and forfeitures—j> 683 

X ABATEMENT AND INJUNCTION—p 684 
§ 405. In general—^p 684 

406. Statutory provisions—p 684 

407. Nature of remedy—^p 685 


See also descriptive word index in the back of this Volume 

132 



48 C. J. S. INTOXICATING LIQUOBS 

X. ABATEMENT AND INJUNCTION—Continxied 

§ 408. Nuisance or business subject to abatement or injunction—686 

409. Effect of discontinuance of business—p 688 

410. Who may maintain proceedings—^p 689 

411. Against whom proceedings may be broiight—p 690 

412. Grounds for abatement or injunction—p 690 

413. Defenses—^p 690 

414. Actions—^p 691 

415. -Jurisdiction and venue—^p 692 

416. - Parties—^p 692 

417. - Process and appearance—p 693 

418. - Preliminary or temporary injunction—^p 693 

419. - Pleading—^p 695 

420. - Evidence—^p 698 

421. -Trial or hearing—^p 701 

422. -Relief awarded in general—p 703 

423. -Abatement—^p 703 

424. - Injunction—^p 703 

425. -Judgment and enforcement thereof—^p 708 

426. - Contempt proceedings for violation of injunction—p 708 

427. -Appeal—p 715 

428. - Costs—p 716 

429. Summary proceedings—^p 716 

XI. CIVIL DAMAGE LAWS—p 716 

§ 430. In general—p 716 

431. Statutory provisions—^p 717 

432. Nature of remedy—p 718 

433. Grounds of action—^p 718 

434. - Illegality of sale—^p 719 

435. - Injuries to person—^p 719 

436. - Injuries to property—p 720 

437. - Injuries to means of support—p 720 

438. - Mental suffering and disgrace—^p 720 

439. - Care of intoxicated person—^p 721 

440. - Sale contrary to notice—p 721 

441. - Sales to minors—^p 721 

442. Furnishing intoxicants and resulting intoxication as cause of injury—p 722 

443. Defenses—^p 723 

444. - License—^p 723 

445. - Consent to sale—^p 723 

446. - Contributory act or negligence—p 724 

447. - Release or discharge—^p 724 

448. Jurisdiction and venue—p 724 

449. Time to sue and limitations—^p 725 

450. Persons entitled to sue; parties plaintiff—^p 725 

451. - Husbands and wives—^p 725 

452. - Parents and children—^p 726 

453. - Joinder of plaintiffs—726 

454. Persons liable; parties defendant—^p 727 

455. - Master and servant and principal and agent—^p 727 

456. - Immediate and remote seller—p 727 

457. - Joint tort-feasors—727 
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XL CIVIL DAMAGE LAWS—Continued 
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496. -Accounts including other items—^p 748 

497. Recovery of money paid for liquor—^p 749 

498. Recovery of damages—^p 749 

See also descriptive word index in the back of this Volume 
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§ 1. Intoxicating Liquor 

Except as It may be defined by statute, Intoxicating 
liquor has been held to include any liquor intended for 
use as a beverage, or capable of being so u|sed, which 
contains such a proportion of alcohol that it will produce 
intoxication when imbibed in such quantities as it is 
practically possible for a man to drink. 

In the absence of a statutory definition, the term 
“intoxicating liquor” is understood to include any 
liquor intended for use as a beverage or capable of 
being so used which contains such a proportion of 
alcohol that it will produce intoxication vrhen im¬ 
bibed in such quantities as it is practically possible 
for a man to drink,^ without regard to the name of 
the liquor.2 It has also been defined as a beverage 
containing an alcoholic content of one half of one 
per cent, or more,3 the percentage of alcohol in 
the liquor determining its strength and intoxicating 
power.An intoxicating liquor may consist of a 
mixture of liquors.5 

Fitness for beverage purposes is an essential at¬ 
tribute of intoxicating liquor,® and, notwithstand¬ 
ing a liquor contains the requisite amount of alco¬ 
hol, it is not an intoxicating liquor if it is unfit for 
beverage purposes,*^ although the mere fact that it 


is impalatable does not prevent it from being an 
intoxicating liquor.® 

Determination of intoxicating quality. In de¬ 
termining the intoxicating quality of any liquor in 
dispute it is permissible to show the proportion of 
alcohol contained therein;^ if this is very great, 
the courts may hold, without further evidence, that 
the liquor is “intoxicating;”!® if extremely small, 
they may hold that it is not within the meaning of 
that term.!! Otherwise the question must be de¬ 
termined on testimony as to whether or not the 
liquor in question can and does actually produce 
intoxication when taken as a beverage.!^ 

As defined by, or included in, statute. When the 
term “intoxicating** is defined by statute, the courts 
are bound by it and can neither enlarge nor restrict 
its signification; and any liquor which is named or 
plainly included in the statute must be held intoxi¬ 
cating as a matter of law, without inquiry into its 
actual properties, and even though, as a matter of 
fact, it is not capable of producing intoxication in 
the average man,!® ^ls where the statute specifical¬ 
ly designates malt beverage or liquor as being in¬ 
cluded within the term “intoxicating liquor,** as 


1. Cal.—Corpus Juris quoted in 
People V. Haney, 279 P. 1054, 1055, 
100 Cal.App. 295. 

Ohio.—State v. Nunlist, 9 Ohio N.P., 
N.S., 103. 

Tex.—Coleman v. State, 18 S.W.2d 
162, 163, 112 Tex.Cr. 635. 

33 C.J. p 491 note 4. 

Similar defiuitiou 

“A liquor intended for use as a 
beverage, or capable of being so 
used, containing alcohol, obtained 
either by fermentation or distilla¬ 
tion, or both, in such a proportion as 
would produce intoxication when 
drunk to excess.” 

Ga.—Roberts v. State, 60 S.E. 1082, 
1086, 4 Ga.App. 207. 

Okl.—P. W. Woolworth Co. v. State, 
113 P.2d 399, 403, 72 Okl.Cr. 125. 

2. Tex.—Coleman v. State, 18 S.W. 
2d 162, 112 Tex.Cr. 635. 

33 C.J. p 491 note 4 [a]. 

Particular liquors or beverages see 
infra § 13. 

3. Cal.—^People v. Rosseau, 279 P. 
819, 820, 100 CaLApp. 245. 

4. N.Y.—People v. Crilley, 20 Barb. 
246, 248. 

2 C.J. p 1027 note 79 [b]. 

5. Kan.—State v. Reynolds, 47 P. 
673, 5 Kan.App. 616. 

33 C.J. p 491 note 4 [d]. 

6. Pa.—Commonwealth v. Gardner, 
96 Pa.Super. 460, appeal denied 
147 A. 627, 297 Pa. 498. 


7. Mass.—Commonwealth v. Bren¬ 
nan, 159 N.B. 633, 262 Mass. 180— 
Commonwealth r. Sookey, 128 N. 
B. 788, 236 Mass. 448. 

33 C.J. p 491 note 4 [e]. 

8. Vt.—Shaw V. Carpenter, 54 Vt. 

155, 162, 41 Am.R. 837. I 

33 C.X p 491 note 4 [f]. | 

9. R.I.—State V. Hughes, 16 A. 911, 
16 R.I. 403. 

10. N.Y.—^Prussia v. Guenther, 16 
Abb.N.Cas. 230. 

Judicial notice of intoxicating qual¬ 
ities of beverages see Evidence § 
75 and Criminal Law § 537. 

]^iquor held ‘‘intoxicating liquor*’ 
Liquor containing alcohol by vol¬ 
ume of four and four tenths per cent 
and by weight three and fifty-two 
hundredths per cent, and which was 
nine and eight tenths per cent proof. 
—People V. Smith, 14 N.B.2d 82, 368 
Ill. 328. 

IL Ohio.—Graham v. State, 9 Ohio 
N.P.,N.S., 174—State v. Nunlist, 9 
Ohio N.P.,N.S., 103. 

33 C.J. p 491 note 7. 

A beverage containing less than 
one half of one per cent of alcohol 
is not an intoxicating liquor. 

Ohio.—State v. Nunlist, supra. 

12. IlL—Godfreidson v. People, 88 
Ill. 284—Hewitt v. People, 87 Ill. 
App. 367, affirmed 67 N.E. 1077, 
186 111. 336. 


13. N.D.—State v. Fargo Bottling 
Works Co., 124 N.W. 3 87, 19 N.D. 
396, 26 L.R.A..N.S.. 872, followed 
in State v. American Bottling 
Ass'n, 124 N.W. 396, 19 N.D. 344. 
Utah.—Corpus Juris cited in Riggins 
V. District Court of Salt Lake 
County, 51 P.2d 645, 657, 89 Utah 
183. 

33 C.J. p 492 note 9. 
power of legislature 

The legislature has wide discre¬ 
tion in defining intoxicating liquor. 
—Wilson V. State, 266 N.W. 614, 130 
Neb. 752. 

Under prohibition acts 

The National Prohibition Act, 27 
U.S.C.A. § 4, provided that, when 
used in that title, the word “liquor” 
or the phrase “intoxicating liquor"* 
should be construed to include alco¬ 
hol, brandy, whisky, rum, gin, beer, 
ale, porter, and wine, and, in addi¬ 
tion thereto, any spirituous, vinous, 
malt, or fermented liquor, liquids, 
and compounds, whether medicated, 
proprietary, patented, or not, and by 
whatever name called, containing 
one half of one per cent or more of 
alcohol by volume, which were fit 
for use for beverage purposes.— 
Heitler v. U. S., aC.A.m., 280 P. 
703. 

(2) A like definition has been 
made in some of the state prohibi¬ 
tion acts.—People v. Cioppi, 153 NJE3. 
604, 322 IlL 353. 
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used in the statute.!^ The same rule applies where, 
by statute, liquors containing any alcohol or a cer¬ 
tain percentage of alcohol are declared to be in- 

toxicating.iS 

§ 2. Beverage 

The word “beverage,” with refation to intoxicating 
liquor, means a liquor that is capable of being drunk, 
and includes an intoxicating beverage. 

The word “beverage,” as used in the statutes re¬ 
lating to intoxicating liquors, means a liquor that 
is capable of being drunk,and, in determining 
whether a liquor is capable of being used as a bev¬ 
erage, the test applied is not limited to the case 
of an average individual with average tastes.^^ 
The liquid may, in some small degree, be laxative 
and classified as a medicine, but nevertheless capa¬ 
ble of use as a beverage-^^ The term “beverage” 
includes an “intoxicating beverage.”^^ 

‘^Alcoholic heverag^* has been held to mean and 
include “alcoholic spirits,”^® and to include liquor, 
wine, beer, and cideras distinct types of alco¬ 
holic beverages.22 "Alcoholic beverage” has been 
distinguished from “intoxicating liquor,” as a bev¬ 
erage may be alcoholic in that it contains some al¬ 
cohol, and yet not be intoxicating.^^ 

§ 3. Bitters 

Bitters are Intoxicating liquors. If they are capable 
of being used as a beverage and contain ^sufficient alco¬ 
hol to produce Intoxication when so used. 


The various infusions called “bitters,” contain¬ 
ing alcohol together with bitter herbs, barks, or 
other medicinal ingredients, have been held subject 
to laws regulating the sale of intoxicating liquors, 
if, notwithstanding the presence of the medicinal 
ingredients, they are capable of being used 'as bev¬ 
erages and contain sufficient alcohol to produce in¬ 
toxication when so used,24 but not if they are in¬ 
capable of being used as drinks and where the al¬ 
cohol is merely a necessary preservative or vehicle 
for the other constituents.^® 

§ 4. Drinks 

The word "drinks,” as used with relation to Intoxi¬ 
cating liquor, means an alcoholic beverage. 

The word “drinks” in a statute regulating intox¬ 
icants means an alcoholic beverage.^® 

§ 5. - Soft Drinks 

"Soft drink” is a general term, meaning any nonal¬ 
coholic drink, and includes all nonalcoholic beverages. 

“Soft drink” is a general term, including innu¬ 
merable beverages made up of various compounds.27 
It has been defined as any nonalcoholic drink,28 
such as lemonade, soda water, ginger ale, tea, etc.^^ 
The term includes all nonalcoholic beverages, and 
is commonly understood to mean such beverages as 
contain a small percentage of alcohol, but not a 
sufficient quantity to produce intoxication those 


14, Idaho.—^Ex parte Speer, 23 P.2d 
239. 63 Idaho 293, 88 A,L.R. 1086. 

Vt.—State V. Van Ness, 199 A. 769, 
109 Vt. 392, 117 A.L.R. 415. 

33 C.J. p 492 note 9 [c]. 

“Malt liquor** defined see Infra § 9. 

15. Ark.—Seibert v. State, 180 S.W. 
990, 121 Ark. 258. 

3$ C.J. p 492 note 10. 

16- Cal.—Corpus Juris cited in Peo¬ 
ple V. Buonocore, 238 P. 812, 813, 
73 Cal.App. 208. 

“Beverage** defined generally see 10 
C.J.S. p 852 note 9-p 353 note 27. 
As used in the Eighteenth Amend¬ 
ment to the federal Constitution it 
was employed in its ordinary mean¬ 
ing of a liquid for drinking.—^Pal- 
staff Corp. V. Allen, D.C.Mo., 278 P. 
643. 

Synonymous with "liquor” 

Ark.—^Rinehart v. State, 268 S.W. 
364, 366, 162 Ark. 620. 

17. Iowa—State v. National Sel- 
right Assoa, 185 N.W. 146, 192 
Iowa 629. 

18. Me,—State v. Gauthier, 118 A. 
380, 121 Me. 622. 

19. N.C.—State v. Southern Express 
Co., 91 S.E. 706, 707, 173 N.C. 753. 
"Intoxicating beverage” includes, 

as named in the statute, “spirituous, 


vinous, fermented or malted liquors 
or intoxicating bitters.**—State v. 
Southern Express Co., supra. 

20- Ky.—O. Hurley Co. v. Mar¬ 
tin, 101 S,W.2d 657, 660. 267 Ky. 

I 182. 

Spirituous liquors generally see in¬ 
fra § 11. 

21. N.T.—People v. Tretneck, 22 N. 
T.S.2d 720, 721, 175 Misc. 41. 

22. N.y^—^People v. Tretneck, supra. 

23. U.S.—^Premier-Pabst Sales Co. 
V. McNutt, D.C.Ind., 17 P.Supp. 
708, 714. 

24. Miss.—^Klng v. State, 58 Miss. 
737, 38 Am.R, 344. 

33 C,J. p 498 note 18. 

“Bitters** defined generally see 11 
C.J.S. p 351 note 12. 

"Xntoxioating bitters” 

**Thls term has been held to in¬ 
clude those bitters, beverages, or 
decoctions in which the distinctive 
character and effect of intoxicating 
liquors are present, so that it may 
be used as a beverage, notwithstand¬ 
ing' the other ingredients it may 
contain. If, however, it can be so 
used as a beverage, though the oth¬ 
er ingredients are medicinal and pre¬ 
dominate, and alcohol is used to pre¬ 
serve these medicinal ingredients, 
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and serve as a vehicle for them, 
then it may or may not be included, 
depending upon the evidence in each 
particular case.’*—^Marks v. State, 48 
So. 864, 868, 159 Ala. 71, 138 Am.S. 
R. 20. 

25. Ala.—Marks v. State, supra. 
Miss.—^King v. State, 68 Miss. 737, 

38 Am.B. 344. 

33 C.J. p 493 note 18. 

26. Wis.—^Pennell v. State, 123 N. 
W. 116, 141 Wis. 35. 

27. U.S.—Phez Co. v. U. S., D.C.Or., 
25 P.2d 1011, 1012, affirmed, C.C.A., 
TJ. S. V. Phez Co., 28 P.2d 106. 

28. U.S.-—Phez Co. v, U. S., D.C.Or., 
25 P.2d 1011, 1012, affirmed, C.C.A., 
U. S. V. Phez Co., 28 P.2d 106. 

Defined by government expert 

“A potable or drinkable nonintox¬ 
icating manufactured or compound¬ 
ed sweet beverage, seiwed cold in 
bottles or in glasses.**—Phez Co. v. 
IT, S., D.C.Or., 25 P.2d 1011, 1012, af¬ 
firmed, C.C.A., U, S. V. Phez Co., 28 
P.2d 106. 

89. U.S.—Phez Co, v. U. S., D.C.Or., 
25 P.2d 1011, 1012, affirmed, C.C.A., 
U. S. V. Phez Co., 28 P.2d 106. 

Ky.—Bradford v. Jones, 135 S.W. 
290, 142 Ky, 82-0. 

I sa U.S.—Phez Co. V. V. S.. D.C.Or 
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alcoholic decoctions invented to take the place of 
intoxicating drinks, such as malt mead and near 
beer.^^ 

Ginger ale has been defined as a temperance 
drink prepared from sugar and water, flavored with 

ginger, and colored.32 

§ 6. Fermented Liqiior 

The term “fermented liquor” Is applied to liquor 
which is produced by the process of alcoholic fermenta¬ 
tion. 

The term “fermented liquor” is applicable to liq¬ 
uor which contains alcohol produced by the process 
of alcoholic fermentation.32 In popular language 
alcohol is the intoxicating principle of fermented 

liquor.34 

§ 7. Fruits Preserved in Spirits 

The phrase “fruits preserved in spirits” meanjs fruit 
preserved in a fluid containing alcohol for the purpose 
of resisting fermentation and decay. 

The phrase “fruits preserved in spirits,” as used 
in the intoxicating liquor statutes, has been held to 
mean fruits preserved in a surrounding fluid which 
contains alcohol for the purpose of resisting fer¬ 
mentation and decay.^5 


§ 8. Liquor or Liquors 

The term “liquor” means a instilled alcoholic bev¬ 
erage, and Is generally understood as meaning intoxicate 
ing liquor, particularly when It Is preceded by the ad« 
jective “alcoholic.” 

The term “liquor” has been defined as a distilled 
alcoholic beverage and, unless a different mean¬ 
ing is given to it by statute,27 ordinarily is under¬ 
stood as meaning intoxicating liquor^S of all kinds, 
whether spirituous, vinous, malt, or alcoholic,^^ 
such as brandy, whisky, rum, gin, beer, and wine 
and also decoctions, solutions, tinctures, and like 
fluids in great variety,^! although, as has been held, 
it may be used in a special sense to define spirits 
or distilled beverages, in contradistinction to those 

that are fermented.42 

Alcoholic liquor. The term “alcoholic liquor” 
has been defined as meaning intoxicating liquor 
intoxicating or spirituous liquors intoxicating 
liquors which can be used as a beverage, and 
which, when drunk to excess, will produce intoxi- 
cation.'iS it has also been defined as a liquor, liq¬ 
uid, or drink made or used for beverage purposes 
containing alcohol,^® and as defined by some stat¬ 
utes, a liquor which contains more than a certain 
per cent of alcohol.^7 words “alcoholic liq- 


25 F.2d 1011, 1012, affirmed, C.C. 
A., U. S. V. Phez Co., 28 P.2d 106. 

31, Ky .—Bradford v. Jones, 135 S. 
W. 290, 142 Ky. 820. 

32. Kan.—Lrlncoln Center v. Linker, 
53 P. 787, 788, 7 Kan.App. 282. 

Pa.—In re Ginger Ale, 6 Pa.Dist, & 
Co. 586, 587. 

S3. U.S.—Eureka Vinegar Co. v. Ga¬ 
zette Printing Co., C.C.Ark., 36 P. 
570, 572. 

Fermented liquors as; 

Including ale, beer, cider, and 
wine see infra § 13. 

Not “spirituous" see infra § 11. 

34. U.S.—Eureka Vinegar Co. v. Ga¬ 
zette Printing Co., C.C.Ark., 35 F. 
570, 572. 

2 C.J. p 1028 note 84. 

35. U.S.—Voight V. Mihalovitch. C. 
C.S.B., 125 F. 78. 

3$. N.Y.—People v. Tretneck, 22 N. 

T.S.2d 720, 721,. 176 Misc. 41. 
“Liquor" defined generally see the 
C.J.S. definition Liquor, also 87 C. 
J. p 1265 notes 87-91. 

37. W.Va.—State v. Dennison, 101 
S.B. 468, 85 W.Va. 261. 

33 C.J. p 495 note 69. 

Statute xequixing ‘liquors” to be 
ooustrued. as embracing all malt and 
brewed drinks, whether or not intox¬ 
icating.—State V. Dennison, 101 S.E. 
458, 85 W.Va. 261. 

38. Ala.—Corpus Juris quoted in 
Newton v. State ex rel. Attorney 
General, 175 So. 563, 664, 234 JJa, 


91, certiorari denied Newton v. 
State, 175 So. 564, 234 Ala. 522— 
Corpus Juris cited in London v. 
State, 108 So. 587, 214 Ala. 673. 
Del.—State v. Gulcz 3 mski, 120 A. 

88, 89, 2 W.W.Harr. 120. 

Ga.—Wooten v. State, 170 S.E. 392, 
47 Ga.App, 301—Shefton v. State, 
161 S.E. 281, 44 Ga.App. 303— 
Weston V. State, 156 S.E. 321. 42 
Gra.App. 414. 

Pa,—Wilt V. Kelper, 2 Pa,DIst. & Co. 
675. 577. 

33 C.J. p 495 note 66. 

Fxliua facie the word 'liquor" im¬ 
plies intoxicating liquor.—Shahan v, 
Hardwick, 118 S.E. 575, 30 Ga.App. 
628. 

39. Ala.—Corpus Juris quoted in 
Newton v. State ex rel. Attorney- 
General, 175 So. 563, 564, 234 Ala. 
91, certiorari denied Newton v. 
State, 175 So. 564, 234 Ala. 522. 

33 C.J. p 495 note 67—37 GJ. p 1265 
note 92. 

40. Neb.—^Dolan v. McLaughlin, 64 
N.W. 1076, 46 Neb. 449. 

N.T.—Bolivar v. Monnat, 248 N.T.S. 

722, 232 App.Div. 33. 

N.C.—State v. Giersch, 4 S.B. 193, 98 
N.C. 720. 

37 C.J. p 1265 note 92. 

4X. N.C.—State V. Giersch, supra. 

37 C.J. p 1265 note 92. 

42. U.S.—^Hollender v. Magone, N. 

Y., IS S.Ct. 932, 149 U.S. 686, 37 
■ L.Ed. 860. 


Neb.—Luther v. State, 120 N.W. 125, 
128, 83 Neb. 455, 20 L.RJL,N.S., 
1146. 

N.C.—State v. Brittain, 89 N.C. 674, 
576. 

Xdquor, In common speech, ordi¬ 
narily does not include beer.—^Lea v. 
State, 181 S.W.2d 851, 353, 181 Tenn. 
378. 

43. U.S.—U. S. V. Kinsel, D.C. 
Wash., 263 F. 141, 142. 

“Intoxicating liquor” sTuonjmous 
U.S.—U. S. V. Kinsel, supra. 

“Alcoholic liquor” is a general hut 
comparatiTely new term not in such 
common use as spirituous, vinou.«. 
malt, and intoxicating liquors — 
Marks v. State. 48 So. 864, 868, 159 
Ala. 1, 133 Am.S.R. 20. 

44. U.S.—U. S. V. Kinsel, D.C. 
Wash., 263 F. 141, 142. 

“Spirituous liquor" defined generally 
see infra § 11. 

“Intoadoating or spirituous liquor” 
synonymous 

U.S.—U. S. V. Kinsel, D.C.Wash., 263 
F. 141, 142. 

45. Okl.—^F. W. Woolworth Co. v. 
State, 113 P.2d 399, 403, 72 Okl. 
Cr. 125. 

2 C.J. p 1029 note 92. 

43. Ala.—^Brandon v. State, 134 So. 
890, 891, 24 Ala.App. 289. 

47. Cal.—^People v. Mueller, 143 P. 
750, 761, 168 CaL 626, L.K.A.m5B 
738. 
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uors” have been held to incltide raw alcohol but 
specially denatured alcohol, being unpotable, is not 
an **alcoholic liquor^’ within the statutes^^ 

§ 9. Malt Liquor 

“Malt liquor” Is an alcoholic beverage or liquor pro¬ 
duced by the fermentation of malt. 

^'Malt liquor” is a general term for an alcoholic 
beverage or liquor produced merely by the fermen¬ 
tation of malt,as distinguished from liquors ob¬ 
tained by the distillation of malt or mash.^^ The 
term "'malt liquors,” in its common and popular 
usage, includes such liquors as beer, ale, porter, and 
stout, but not distilled liquors, although malt may 
enter into their composition,and is clearly inap¬ 
plicable to wines and cider.53 A malt beverage of 
such composition that it will, of itself, under certain 
conditions, generate alcohol, is potentially a malt 

liquor.54 

§ 10. Medical, Toilet, and Culinary Prepara¬ 
tions 

Medical, toilet, and culinary preparations have been 
classed as Intoxicating llquoHs, within the Intoxicating 
liquor statutes, where they are capable of being used as 
beverages and contain a percentage of alcohol which 
will produce intoxication when they are drunk to ex¬ 
cess. 

Under some of the regulatory or prohibitory stat¬ 
utes relating to intoxicating liquors, a specific ex¬ 
ception to the operation of the statute, is made in 


the case of medicinal preparations, patent, patented, 
and proprietary medicines, toilet, medicinal, and an¬ 
tiseptic preparations, and solutions and flavoring 
extracts and syrups which are unfit for use for 
beverages.55 Moreover, even in the absence of 
such an exception, it has generally been held that 
compounds which are distinctively known and used 
as drug, medicinal, toilet, or culinary preparations 
are not intoxicating liquors, within the statutes, 
no matter how large a proportion of alcohol they 
may contain, where they cannot practically be tak¬ 
en as a beverage for the sake of the alcohol which 
they contain because of their repulsive taste or 
smell, because the effect of the alcohol is counter¬ 
acted by the other ingredients, or because of their 
systemic effects if taken in excess doses.^6 On the 
other hand, such preparations have been regarded 
as alcoholic liquors,®*^ or as intoxicating liquors, 
within the meaning of such statutes, if they are 
capable of being used as beverages and contain a 
percentage of alcohol which will produce intoxi¬ 
cation if they are drunk to excess, although they 
may contain other constituents which either sepa¬ 
rately or in conjunction with alcohol possess useful 
properties for medicinal or other purposes.^^ 

According to some decisions, whether or not the 
buyer intended to use the compound as a beverage, 
and the knowledge and intention of the seller in 
this connection, are to be considered in determin¬ 
ing whether it is to be classed as an intoxicating 
liquor, 53 but other cases have held expressly to the 


A beverasre havingf less tlias. the 
statutory alcoholic coutent, where 
the phrase is used and defined in 
the statute as containing a stated 
percentage of alcohol, is not an “al¬ 
coholic liquor.’*—^Village of Martha- 
ville v. Chambers, 66 So. 193, 135 La. 
767. 

4a Ark.—C. J. Lincoln Co. v. State, 
183 S.W. 173, 175, 122 Ark, 204. 

49. U.S.—M. H. McCarthy & Co, v. 
Doran. D.C.Mass., 43 F.2d 659. 

50. Ark.—^Logi v. State, 240 S.W. 
400, 401, 153 Ark. 317. 

Tex.—^Ex parte Towixsend, 144 S.W. 
628. 64 Tex.Cr. 350, Ann.Cas.l914C 
814. 

33 C.J. p 495 note 53 [a]. 

“IMEalt beverage,” defined by stat¬ 
ute as “all fermented beverages of 
any name or description manufac¬ 
tured . . . from malt, wholly or 
in part, or from any substitute 
therefor.*’—State v. Van Ness, 199 A. 
759, 765, 109 Vt. 392, 117 A.L.R. 
415. 

Iffalt liquors are the product of a 
process by which grain is steeped in 
water to the point of germination, 
the starch of the grain being thus 


converted into saccharine matter, | 
which is kiln dried, then mixed with j 
hops, and, by a further process of 
brewing, made into a beverage.— 
Marks v. State, 48 So. 864, 169 Ala. 
71. 133 Am.S.R. 20—33 C.J. P 495 
note 63. 

51. U.S.—Sarlls v. U. S., Ark., 14 
S.Ct. 720, 721, 152 U.S. 670, 38 D. 
Ed. 556. 

Ark.—Logi v. State, 240 S.W. 400, 
401, 153 Ark. 317. 

52. Ala.—^Marks v. State, 48 So. 864, 
159 Ala. 71, 133 Am.S.R. 20. 

33 C.J. p 495 note 54. 

53. Ala.—Allred v. State, 8 So. 56, 
89 Ala. 112. 

N.Y.—People v. Schwartz, 169 N.T. 
S. 964, 183 App.Div. 367, afllrmed 
121 N.E. 884, 224 N.Y. 647. 

33 •C.J. p 495 note 54. 

Cider and wine generally see infra S 
13. 

54. Wash.—State v. Hemrich, 161 
P. 79. 93 Wash. 439, L.R.A.1917B 
962. 

‘UlSalt beverage,” ^small brew,” aud 
'^uear beer,” as synonymous terms 
Va,—Commonwealth v. Henry, 65 S. 
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E. 570, 672, 110 Va. 879, 26 L.R.A., 
N.S., 883. 

55. Ind.—^Ellwanger v. State, 180 N. 
B. 287, 203 Ind. 307. 

N.C.—State v. Barksdale, 107 S.E. 
505, 181 N.C. 621. 

56. Okl.—^P, W. Woolworth Co. v. 
State, 113 P.2d 399, 403, 72 Okl. 
Cr. 125. 

33 C.J. p 492 note 14. 

57. Ala.—Brandon v. State, 134 So. 
890, 24 Ala.App. 289, certiorari de¬ 
nied 134 So. 892, 24 Ala.App. 292. 
l^emon and vanilla extracts, made 

or used for beverage purposes, con¬ 
taining alcohol, are “alcoholic liq¬ 
uors’* within the statute.—^Brandon 
V. State, supra. 

68. U.S.—Burtnett v. U. S.. C.C.A. 
Kan., 62 F.2d 452. 

Ind.—Carson v. State, 182 N.E. 246, 
204 Ind. 208. 

Ohio.—Ballabanos v. State, 15 Ohio 
App. 620. 

Okl.—^P. W. Woolworth Co. v. State, 
113 P.2d 399, 403, 72 Okl.Cr. 125, 

33 C.J. p 492 note 14. 

59. U.S.—Massei v. U. S., C.C.A.Va., 
^ 295 F. 683, certiorari denied 44 
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contrary.^* Some statutes have been held to in¬ 
clude drug^ and medicines which are unfit to be 
used as beverages, provided only they contain alco- 
hol.6i 

Jamaica ginger, an essence or extract of ginger 
diluted in a large percentage of alcoholic liquor 
and capable of producing intoxication, although 
generally used for cooking and medicinal purpos¬ 
es, has been held to be an intoxicating liquor, with¬ 
in the liquor laws, when it is sold and used for 
beverage purposes.®^ 

§11. Spirituous Liquor; Ardent Spirits 

"Spirituous liquor*' has been defined as an intoxicat¬ 
ing liquor produced by distillation or by rectifying, com¬ 
pounding, or otherwise treating or using distilled alco¬ 
holic fluids In distinction from fermented or brewed 
intoxicating beverages. The term ^ synonymous with 
"ardent spirits." 

“Spirituous liquor** has been defined as “any in¬ 
toxicating liquor produced by distillation or by rec¬ 
tifying, compounding or otherwise treating or us¬ 
ing distilled alcoholic fluids in distinction from fer¬ 
mented or brewed intoxicating beverages.** xhe 
term “spirituous liquors** is not synonymous with 


5 12 

the term "intoxicating liquors,** nor generally can 
the two expressions be used interchangeably. All 
spirituous liquor is intoxicating; but there are va¬ 
rieties of intoxicating liquor which cannot properly 
be described as spirituous,®^ The latter term is 
properly restricted to such liquors as are produced 
by the process of distillation,®® although under the 
provisions of some statutes its signification is ex¬ 
tended to cover liquors which are not etymological¬ 
ly within its meaning,®® and has been held to in¬ 
clude any liquor usable as a beverage which con¬ 
tains alcohol obtained either by fermentation or 
distillation or both.®*^ 

Ardent spirits. The term "ardent spirits** is 
synonymous with “spirituous liquors,”®® and means 
liquors obtained by distillation,®® and, under some 
statutes, includes all mixtures, preparations, and 
liquids which will produce intoxication.'^® 

§ 12. Vinous Liquor 

"Vinous liquor" is Hquop made from the fermented 
juice of grapes, fruits, or berries. 

“Vinous liquor,** ex vi termini, means liquor made 
from the fermented juice of the grape but it 
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S.Ct, 404, 264 XT.S. 592, 68 Ii.Ed. 
865. 

Ala.—Corpus Juris cited in. Brandon 
V. State. 134 So. 890, 891, 24 Ala. 
App, 289, certiorari denied 134 So. 
892, 24 Ala.App. 292. 

Ind.—-Carson v. State, 182 N.E. 246, 
204 Ind. 208—^Ellwanger v. State, 
180 N.E. 287. 203 Ind. 307. 

Md.—Powell V. State, 18 A.2d 587, 
179 Md. 399. 

Miss.—^Toungr v. State, 102 So. 161, 
137 Miss. 188, 36 A.L..R. 717. 

Tex.—^Holliman v. State, 299 S.W. 

249, 108 Tex.Cr. 92. 

33 C.J. p 493 note 15. 

60- U S.—^Burtnett v. U. S., C.C.A. 

Kan., 62 P.2d 452. 

33 C.J. p 493 note 16. 

Extract of ginger 

Where substandard fluid extract 
of ginger contained more than one 
half of one per cent of alcohol by 
volume, and was fit for beverage 
purposes, facts that it was medicat¬ 
ed or proprietary compound, and 
was not purchased for beverage 
purposes, were immaterial.—^Burt- 
nett V. U. S., supra. 

61. Conn.—State v. Gray, 22 A. 
675, 61 Conn. 39. 

33 C.J. p 493 note 17. 

62. U.S.—Ex parte Sharp, I).C.Okl., 
13 P.2d 651, 652. 

Colo.—^McLean v. People, 180 P. 676, 
677, 66 Colo. 486. 

Ind.—Ellwanger v. State, 180 N.E. 
287, 203 Ind. 307. 

Ky.—^Elliott V. Commonwealth, 240 
S.W. 61. 63, 194 Ky. 676. 


Mich.—People v. Philpott, 188 N.W. 

497, 498, 219 Mich. 156. 

Miss.—^Toung v. State, 102 So. 161. 

137 Miss. 188, 36 A.L.K. 717. 

Ohio.—Ballabanos v. State, 15 Ohio 
App. 520. 

Tex,—Davis v. State, 292 S.W. 1109, 
106 Tex.Cr. 425. 

33 C.J. p 492 note 14 CaJ (1). 

Pit for beverage purposes 

(1) Fluid extract of ginger con¬ 
taining more than one-half of one 
per cent of alcohol by volume, and 
fit for beverage purposes, that had 
to be diluted with water before it 
could be drunk. 

U.S.—^Burtnett v. U. S.. C.C.A.Kan., 
62 F.2d 452. 

Ind.—Carson v. State, 182 N.E. 246, 
204 Ind. 208. 

(2) Fluid extract of ginger, con¬ 
taining over eighty-one per cent of 
alcohol by volume and ready for hu¬ 
man consumption when diluted with 
water.—^U. S. v. Nomel Products Co., 
D.C.N.Y., 41 F.2d 544, reversed on 
other grounds, C.C,A-, 47 P.2d 675. 

63. Mont.—State v. Centennial 
Brewing Co., 179 P. 296, 297, 65 
Mont. 600. 

33 C.J. p 494 note 36. 

“Spirituous,” as applied to liq¬ 
uors, means containing, or of the 
nature of, alcoholic spirit; alcohol¬ 
ic; ardent; as spirituous liquors.— 
Kenny v. Commonwealth, 277 N.W. 
480, 481, 211 Ky. 349. 

I “Distilled spirits” include alcohol, 
i brandy, whisky, gin, rum, etc.—La- 
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mantia v. State, 113 S.W.2d 186, 133 
TexCr. 573. 

64- Ala.—Marks v. State, 48 So. 

864, 159 Ala. 71, 133 Am.S.R. 20. 
33 C.J. p 494 note 37. 

65. Tex—Corpus Juris quoted in 
Buie V. State, 83 S.W.2d 996, 997, 
128 TexCr. 657. 

33 C.J. p 494 note 38. 

66. W.Va—State v. Good, 49 S.E. 
121, 56 W.Va. 215. 

67. Ga.—Roberts v. State, 60 S.E. 
1086, 4 Ga.App. 207. 

Okl.—^P. W. IVoolworth Co. v. State, 
113 P.2d 399, 403, 72 Okl.Cr. 125. 
Particular liquors as spirituous or 
nonspirituous see infra § 13. 

68. U.S.—U, S. V, Ellis, D.C.Ark.. 51 
F. 808. 

Mont.—State v. Centennial Brewing 
Co., 179 P. 296, 55 Mont. 500. 

5 C.J. p 279 note 10 [b]. 

69. U.S.—Sarlls v. U. S.. Ark.. 14 
S.Ct. 720, 152 U.S. 570, 572, 38 L.. 

; Ed. 556. 

5 C.J. p 279 note 10. 

According to their general ac¬ 
ceptation, the words “ardent spirits” 
designate a liquid containing alco¬ 
hol.—^Bragg v. Commonwealth, 112 
S.B. 609, 610, 133 Va. 645. 

70. Va.—^Bragg v. Commonweeilth, 
supra. 

5 C.J. p 279 note 11. 

71. Ala.—Marks v. State, 48 So. 864, 
159 Ala. 7‘1, 133 Am.S.R. 20. 

33 C.J. p 495 note 57. 

Particular liquors heid vinous see 
infra § 13. * 
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may include wines made from fruits or berries by 
a like process of fermentation, when sugar and al¬ 
cohol are added The term has also been broadly 
defined to mean liquor which has undergone fer¬ 
mentation.^^ 

§ 13. Particular Liquors or Beverages 

Judicial definitions and descriptions of particular 
liquors or beverages having alcoholic, spirituous, or in> 
toxicating qualities, some of which definitions follow the 
common acceptation, are given In alphabetical sequence 
in this {section. 

Absinthe, The common name of a highly aro¬ 
matic liqueur of an opaline-green color and bitter 
taste, prepared by ‘‘steeping in alcohol or strong 
spirit bitter herbs/’ chiefly wormwood.*^^ 

Alcohol. Unless it is otherwise declared by stat¬ 
ute, alcohol ordinarily is included in the term “in¬ 
toxicating liquor,’*75 It is the basis of all intoxicat¬ 
ing drinks,but pure alcohol is rarely used as a 


beverage.'^^ Alcohol has been held to be a spiritu¬ 
ous liquor,*^8 or at least it is the essential element 
of all spirituous liquors.’^^ It has been held, how¬ 
ever, that alcohol is not an ardent spirit, as used 
in a regulatory statute,^® nor is it a vinous liquor.^i 

Ale. Ale is usually regarded as intoxicating,82 
and has been defined as an intoxicating beverage 
produced by the fermantation of barley, wheat, and 
other farinaceous substances a certain liquor, 
made from malt, and containing a certain percent¬ 
age of alcohol, sufficient to render it intoxicating.84 
It is a fermented liquor,but generally is not a 
spirituous liquor^® or “spirits,’'87 although it has 
been held to be within the phrase “strong or spiri¬ 
tuous liquor,” as used in a statute.88 

Beer. “Beer” has been defined as an intoxicat¬ 
ing beverage or liquor,8J> dependent, under some 
statutes, on its alcoholic content being of a pre¬ 
scribed percentage.^® When the word “beer” is 


72. Ala.—^Marks v. State, supra— 
Hinton v. State, SI So. 563, 132 
Ala. 29. 

73. Del.—State v. Coverdale, 77 A. 
754, 24 Del. 555. 

33 C.J. p 495 note 59. 

74. U.S.—Erhardt v. Steinhardt, N. 
T., 14 S.Ct. 775, 153 U.S. 177, 182, 
38 L,Ed, 678. 

Absintbe as a llq,tietir, as that term 
is ordinarily understood.—^U. S. v. 
Luyties, C.C.N.Y,, 124 F. 977, af¬ 
firmed 130 P. 333, 64 C.C.A, 579. 
“Boonekamp bitters” distlngnislied 
The proprietary preparation known 
by this name held not substantially 
similar to absinthe.—^Erhardt v. 
Steinhardt, N.Y„ 14 S.Ct, 776, 153 
U.S. 177, 182, 38 L.Ed. 678. 

75. Ark.—Bums v. State, 13 S.W.2d 
820, 821, 179 Ark. 1—C. J. Din- 
coin Co. V. State, 183 S.W. 173, 
122 Ark. 204. 

Ind-—^Barker v. State, 183 N’.B. 551, 
204 Ind. 230. 

Wash.—State v. Ebel, 13 P.2d 1091, 
169 Wash. 326. 

33 C.J. p 492 note 11—2 C.J. p 1027 
note 82. 

‘‘Alcohor’ defined generally see 3 C. 

J.S. p 509 notes 65—68. 

Alcoholic: 

Beverage see supra § 2, 

Diquor see supra § 8. 

Distinctions 

^‘Intoxicating liquor'* ^Ithin stat¬ 
ute may mean pure alcohol as dis¬ 
tinguished from those intoxicating 
liquors listed such as brandy, whis¬ 
ky, etc.—Price v. Russell, D.C.Ohio, 
296 P. 263, 266—2 CJ. p 1027 note 82 
[d]. 

Wood alcohol has been held no 
included within the term “intoxicat 
ing liquor."—^Pabor v. Green, 47 A 


391. 392, 72 Vt. 117—70 C.J. p 1198 
note 5. 

76. U.S.—^Eureka Vinegar Co. v. 
Gazette Printing Co,, C.C.Ark., 35 
P. 570, 672. 

2 C.J. p 1028 note 84 [a]. 

77. Ala.—Marks v. State, 48 So. 
864, 868, 159 Ala. 71, 133 Am.S.R. 
20 . 

2 C.J. p 1028 note 89 [d]. 

78- Ala.—Marks v. State, supra. 

33 C.J. p 492 note 11, p 494 note 36 
Cb]. 

Spirituous liquor generally see su¬ 
pra § 11. 

79. Ill.—Bennett v. People. 30 HI. 
389, 395. 

2 C.J. p 1027 note 83. 

80. Ark.—C. J. Dincoln Co. v. State, 
183 S.W. 173, 174, 122 Ark. 204— 
State V. Martin, 34 Ark. 340, 841. 

81. Miss.—^Demly v. State, 12 So. 
22, 70 Miss. 241, 20 D.R.A. 645. 

33 C.J. p 495 note 60. 

Vinous liquor generally see supra S 
12 . 

82. U.S.—Jacob Ruppert v, CalEey, 
N.Y.. 40 S.Ct. 141, 150, 261 U.S. 
264, 64 L.Ed. 260—Mulane v. U. S., 
C.C-A,N.D„ 20 P.2d 903. 

2 C.J. p 1029 note 2 [a]. 

“Ginger ale*’ defined see supra § 5. 

83. N.Y.—^Nevin v. Dadue, 3 Den. 
437, 438. 

84. N.J.—Murphy v. Montclair Tp., 
39 N.J.Daw 673, 676. 

85. N.Y,—Nevin v. Ladue, 8 Den. 
487, 438. 

Fermented liquor generally see su¬ 
pra § 6. 

Ale as not wine see Wine infra this 
section. 

86. N.H.—State v. Adams, 61 N.H. 
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668—^Walker v. Prescott, 44 N.H. 
511. 

33 C.J. p 494 note 89— 2 C.J. p 1030 
note 3. 

87. Ky.—Gnadinger v. Common- 
weath, 4 Ky.L. 514, 616. 

N.Y.—People v. Crilley, 20 Barb. 246, 
248. 

58 C.J. p 1301 note 66. 

88. N.Y.—Bau v. People. 63 N.Y. 
277. 

33 C.J. p 494 note 39 [a]. 

Ale not originally classed as ‘Strong 
liquor” 

N.Y.—People v. Crilley, 20 Barb. 246. 
248. 

89. U.S.—Mulane v. U. S., C.C.A.N. 
D., 20 F.2d 903—U. S. v. Standard 
Brewery, D.C.Md., 260 P. 486, 487. 

Colo.—^Moffltt V. People, 149 P, 104, 
107, 59 Colo. 406. 

Del.—State v. DaPieri, 102 A. 77, 78, 
6 Boyce 597. 

Neb.—^Hackbart v. Rohrig, 287 N.W. 
665, 136 Neb. 825. 

N.Y,—Commissioners of Excise of 
Tompkins County v. Taylor, 21 N. 
Y. 173, 175—People v. Hart, 24 
How.Pr. 289—^People v. Wheelock, 
3 Park.Cr. 9, 14. 

Tenn.—King v. State, 174 S.W.2d 
463. 

Tex.—Henson v. State, 280 S.W. 592, 
693, 103 Tex.Cr. 123—Johnson v. 
State, 194 S.W. 143, 81 Tex.Cr. 174. 
7 C.J. p 1024 note 39 [b]. 

‘^Sakd” compared 

U.S.—U. S. V. Nishimiya, N.Y., 137 
P. 396, 398, 69 C.C.A. -588. 

90. U.S.—Chapman v. Boynton, D. 
C.Kan., 4 F.Supp. 43. 

Tex—Bell v. State, 154 S.W.2d 650, 
651, 142 TexCr. 390. 

Beer having alcoholic content of 
four and one hundredths per cent by 
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used without any qualifying word, or without re- 
'Striction or qualification, it is understood to mean 
a malted and fermented, hence an intoxicating, 
beer.It is a malt intoxicating liquor, or, as oth- 
-erwise stated, an intoxicating malt liquor.92 It is 
a fermented93 but not a vinous®^ liquor. It has 
been held that beer is not a spirituous liquor,95 but 
there is also authority to the contrary,96 and strong 
heer has been held within the phrase “strong and 

spirituous liquors.”97 

“Lager beer” is a malt liquor made by fermen¬ 
tation,96 or, as defined by statute, a malt beverage 
•containing one half of one per cent or more of al¬ 
cohol by volume, and not more than four per cent 
of alcohol by weight.99 It is generally regarded as 
intoxicating,! and under some statutes is expressly 


declared to be an intoxicating liquor.* From the 
standpoint of its intoxicating efifect or quality, lager 
beer has been held to be a “spirituous liquor,” since 
it contains alcohol,^ although considered from the 
standpoint of its origin, or process of manufac¬ 
ture, as a fermented, and not a distilled, liquor it 
has been held not included in the term “spirituous 
liquor.”^ 

“Near beer” is a term of common currency, used 
to designate all that class of malt liquors which 
contain so little alcohol that they will not produce 
intoxication, although drunk to excess.^ It has 
been specifically defined as a beverage intended as 
a substitute for beer and in reality a malt liquor 
an imitation of beer,7 the sale of which has been 
said to furnish extraordinary opportunities for vio- 


^olume and fit for beverage purpos- 
•es is “intoxicating liquor.’*—Antor- 
zfck V. City of Lakewood, 165 N.E. 
740, 31 Ohio App. 417. 

Beer containing five per cent al¬ 
cohol is an “intoxicating liquor*’ 
within statute making it a misde¬ 
meanor for any person to sell or 
dispose of intoxicating liquor to a 
minor or an habitual drunkard or 
intoxicated persons.—^Wald v. State, 
•ex rel. Robinson, 111 S.W.2d 553, 
196 Ark. 1180. 

A malt beverage containing three 
and fifty-three hundredths per cent 
alcohol by weight is “beer’* within a 
statute defining “beer** as a malt 
beverage containing one-half of one 
per cent or more of alcohol by vol¬ 
ume, and not more than four per 
■cent of alcohol by weight—^McChris- j 
ty V. State, 134 S.W.2d 295, 138 Tex. 
Cr. 78. I 

:91. Tex.—Henson v. State, 280 S.W. 
692, 694, 103 Tex.Cr. 123—Moreno 
V. State, 143 S.W. 156, 169, 64 Tex. 
Cr. 660, Ann.Cas.l914C 863. 
Fermented liquor generally see su¬ 
pra § 6. 

Malt liquor generally see supra S 9. 
:Similar definition 

*‘A malt and fermented liquor con¬ 
taining more or less alcohol.’*—^Wil¬ 
liams V. State, 77 S.W. 697, 72 Ark. 
19. 

*.92. Colo.—Moffitt V. People, 149 P. 

104, 107, 69 Colo. 406. 

Del.—State v. Li Fieri, 102 A. 77, 6 
Boyce 697. 

N.Y.—People v. Wheelock, 3 Park.Cr. 
9, 14. 

'Tex.—^Johnson v. State, 194 S.W. 
143, 81 Tex.Cr. 174—Moreno v. 

State, 143 S.W. 156, 169, 64 Tex. 
Cr. 660, Ann.Cas.l914C 863. 
iTntoxicating liquor generally see su¬ 
pra § 1. 

;Sian11arly expressed 

“The court will take judicial no- 
^tice , . . that ’beer* is the usual 


name for a malt liquor, and that it 
is intoxicating.'*—State v. Li Fieri, 
102 A. 77, 78, 6'Boyce, DeL, 597. 

*CBeer*’ is a term of general cur¬ 
rency used to designate any and all 
of that class of malt liquors within 
the purview of a statute respecting 
sale of beer without a permit.—^Wil¬ 
liams V. State, Ga.App., 36 S.E.2d 
839. 

93. Mo.—State v. Burk, 131 S.W. 
883, 151 Mo.App. 188, 195. 

Tex.—^Henson v. State, 280 S.W. 592, 
694, 103 Tex.Cr. 123. 

7 C.J. p 1024 note 39. 

Fermented liquor generally see su¬ 
pra § 6. 

**Be6r is a fermented beverage 
manufactured from malt.’*—^People 
V. Tretneck, 22 N.Y.S.2d 720, 721. 175 
Mlsc. 41. 

94. U.S.—Sarlls v. IT. S., Ark., 14 S. 
CL 120, 152 U.S. 570, 38 L.Ed. 656. 

Miss.—Collotta v. State, 70 So. 460, 
110 Miss. 448. 

33 C.J. p 495 note 61. 

Distinguished from ‘‘vinous liquor*' 
Miss.—Collotta v. State, 70 So. 460, 
461, 110 Miss. 448. 

Beer as not wine see Wine infra this 
section. 

95. Miss.—Collotta v. State, 70 So. 
460, lie Miss. 448. 

33 C.X p 494 note 43, 

9a N.Y.—^Blatz v. Rohrbach, 22 N. 
B. 1049, 116 N.Y. 460. 6 L.R.A. 
669. 

33 C.J. p 494 note 46. 

97. N.Y.—^Tompkins County v. Tay¬ 
lor, 21 N.Y. 173. 

33 C.J. p 494 note 45 [b3. 

9a U.S.—Sarlls v. U. S., Ark., 14 S. 

Ct, 720, 152 U.S. 676, 38 L.Ed, 556. 
Ark,^—-Waller v. State, 38 Ark. 666, 
660. 

N.Y.—^People ex rel. Land v. O’Reil¬ 
ly, 114 N.Y.S. 268, 261, 129 App. 
Div. 622. 


Similar definition 

“A fermented liquor made chiefly 
of malt."—U. S. V. Ducoumau, C.C. 
Ala., 54 F. 138, 139. 

99. Tex.—McChristy v. State, 134 S. 

W.2d 295, 138 Tex.Cr. 78. 

1. Ind.T.—U. S. V. Cohn, 62 S.W. 38. 
46. 2 Ind.T. 474. 

Dependent on intoxicating qualities 
“Lager beer falls within the term 
intoxicating liquors* if the use of 
it is ordinarily attended with entire 
or partial intoxication. . . . 
Whether such Is the fact is to he 
decided by the jury."—People v. Zei- 
ger, 6 Park.Cr., N.Y., 365, 359, 360. 
a Mass.—Commonwealth v. Chap- 
pel, 116 Mass. 7. 

a N.C.’—State v. Giersch, 4 S.E. 193, 
98 N.C. 720. 

33 C.J. p 494 note 46 [al. 

4. U.S.—Sarlls v. U. S., Ark., 14 S. 
Ct 720, T22, 152 U.S. 570, 38 L.Ed. 
576. 

Ala.—^Tinker v. State, 8 So. 856, 856, 
90 Ala. 647. 

5. Ga.—Cassidy v. State, 72 S.E. 
939, 941, 10 Ga.App. 123. 

La.—Shreveport Ice & Brewing Co. 
V. Brown, 54 So. 923, 924, 128 La. 
408. 

N.C.—State v. Dannenberg, 66 S.E. 
301, 302, 161 N.C. 718, 26 L.R.A.. 
N.S., 890. 

Va.—Commonwealth v. Henry, 65 S. 
E. 570, 572, 110 Va. 879, 26 L.R.A.. 
N.S., 883. 

7 C.J. p 1025 note 49 Ce]. 

Synonymous with “malt beverage” 
see supra § 9. 

Synonymous with “small brew" 

Va—Commonwealth v. Henry, su¬ 
pra 

6. Ga—^Howard v. Acme Brewing 
Co., 83 S.B. 1096, 143 Ga 1. 

7. Ga—^Manus v. State, 66 S.E. 
1037, 7 GaApp. 377—Campbell v. 
City of Thomasville, 64 S.E. 815, 
818, 6 GaApp. 212. 
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lation of the prohibition laws* because it is made 
by those who make beer, sold by those who sell beer, 
and drunk by those who drink beer; "it looks like 
beer, smells like beer, and tastes like beer.”* 

"Small brew,*’ is used to designate a class of 
beer in which alcohol appears in varying propor¬ 
tions, and which may or may not be used as a bev¬ 
erage, or may or may not contain alcohol in such 

Benedictine, A cordial or liquor resembling char¬ 
treuse distilled at Fecamp in Normandy.^^ 

Booze, In present-day speech, intoxicating liq- 

uor.^2 

Brandy, A liquor made chiefly in France, and 
extracted from the lees of wine.^* It is an intoxi¬ 
cating liquor,and also has been held to be includ¬ 
ed in the term “spirituous liquor**^5 or “spirits.”^® 

Chartreuse, A certain drinkable manufactured 
by that branch of the Carthusian order living near 
Grenoble in La Grande Chartreuse, that is, the 
monastery occupied by the father superior it 
has been specifically defined as a highly esteemed 
tonic cordial obtained by the distillation of various 
aromatic plants, especially nettles, growing on the 


Alps;i* a liqueur composed of distilled spirits and 
extracts from certain plants subjected to an elabo¬ 
rate process of manufacture at the Grand Char¬ 
treuse of the Carthusian Monks.^* 

Cider, Hard or fermented cider is an intoxicat¬ 
ing drink or beverage;*® a distinct type of alco¬ 
holic beverage.*^ If the statutes regulating the sale 
of intoxicants expressly include “fermented liq- 

ifnfe /M“ in f Arme marlA fn ‘^-fAi-mAnf- 

ed cider,” these terms will cover the sale of hard 
cider,** but not the sweet or unfermented apple 
juice.** If, however, the law prohibits or regulates 
the sale of “cider” by name, without any qualify¬ 
ing adjective, it must be held applicable to all cider, 
without regard to the stage of fermentation or to 
its intoxicating properties, and hence will include 
sweet cider.*^ 

Cider, it has been held, is not a vinous liquor,** 
but there is also authority to the contrary.** Cider 
generally is not classed as a “spirituous liquor,”*7 
although hard cider has been defined as fermented 
cider, a concededly strong, spirituous drink.** 

“Preserved sweet cider” is dder without alco¬ 
holic content and in which the possibility of the 
natural development of alcohol has been prevented 


& N.C.—State v. Dannenberg, 66 S. 
B. 801. 803. 151 N.C. 718. 26 L.R.A.. 
N.S.. 890. 

9. Ariz,—^Brown v. State, 152 P. 5T8, 
583, 17 Ariz. 314. 

N.C.—State v. Dannenberg, 66 S.E. 
301. 303, 151 N.a 718, 26 L.R.A., 
N.S., 890. 

Sow made 

"The liquid Is made by mixing ar¬ 
ticles and having it brewed until 
beer is produced, and then, by a sys¬ 
tem of evaporation, its alcoholic 
strength is reduced to’* the desired 
or required strength.—Shreveport 
Ice & Brewing Go. v. Brown, 64 So. 
923. 128 La. 408. 

10. Va.—Commonwealth v. Henry, 
65 S.B. 570, 572, 110 Va 879, 26 
L.R.A.,N.S., 883. 

68 C.J. p 775 note 98 [c]. 

11. U.S.—^A. Bauer & Co. v. La So- 
ci€t§ Anonyme de la Distillerie de 
la Liqueur Benedictine de I’Ab- 
baye de Fecamp, Ill., 120 P. 74, 75, 
56 C.C.A. 480. 

Ohio.—La SocietS Anonyme de la 
Distillerle de la Benedictine v. Mi- 
calovitch, Fletcher & Co., 36 Alb. 
L.J. 364. 365. 

7 C.J. p 1045 note 98 [a]. 

Chartreuse see Chartreuse infra this 
section. 

12. Wash.—Tennant v. P. C, Whit¬ 
ney & Sons, 234 P, 666, 669, 133 
Wash. 581. 

13. Jacob Ii.D. 


I ''Jackass braady” is not a liquor 
known to the law.—^People v. Spag- 
noll, 208 P. 185, 187, 58 Cal.App. 154. 

14. Ga.—Snider v. State, 7 S.E. 631. 
81 Ga. 753. 765, 12 Am.S.R. 350. 

9 C.J. p 319 note 99 [a], 

15. Minn.—State v. Tisdale, 55 N. 
W. 903, 64 Minn. 106. 

Vt,—State V. Munger, 16 Vt. 290, 
295. 

9 C.J. p 319 note 99—33 C.J. p 494 
note 36 [d]. 

Spirituous liquor see supra § 11. 

16. Tenn.—Caswell v. State, 2 
Humphr. 402, 403. 

"Brandies and other spirits” 
U.S.—U. S, V. Julius Wile Bro. & Co., 
N.T., 130 F, 331, 333, 64 C.C.A. 677 
—S. V. Luyties, C.C.N.T.. 124 
P. 977, affirmed 130 P. 333, 64 C.C. 
A, 579. 

58 C.J. p 1301 note 73. 

17. U.S.—^Baglin v. Cusenier, C,C.N. 
T., 156 F. 1016, 1017. 

II C.J. p 382 note 32. 

18. U.S.—Bauer v. Order of Carthu¬ 
sian Monks, Ill., 120 P. 78, 79, 66 
C.C.A. 484. 

19. U.S.—Nicholas v, U. S., C.C.N. 
T.. 122 P. 892, 893. 

20. U.S.—^Monroe Cider Vinegar & 
Fruit Co. V. Riordan, D.C.N.Y., 274 
F. 736, 737. 

"‘Cider” defined generally see 14 C. 
J.S. p 1118 note 62-p 1119 note 84. 
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"Hard cider** defined generally see 
14 CJ.S. p 1119 notes 74-76. 

21. N.Y.—^People v. Tretneck, 22 N. 
T.S.2d 720, 175 Misc. 41. 

“Itiquor” distingroislied 

Cider, as the fermented Juice of 
apples, has been distingruished from 
liquor, as a distilled alcoholic bev¬ 
erage.—^People V. Tretneck, supra. 
“Whisky” distinguished 
Va.—^Donithan v. Commonwealth, 64 
S.B. 1050, 109 Va 845. 

22. Mich,—^People v. McCoy, 187 N. 
W. 338, 217 Mich, 675. 

33 C.J. p 496 note 60. 

23. U.S.—^Eureka Vinegar Co. v. 
Gazette Printing Co., C.C.Ark., 36 
P. 670. 

33 C.J. p 495 note 60. 

24. Vt.—State v. Spaulding, 17 A. 
844, 61 Vt 605. 

33 C.J. p 495 note 51. 

25. Ill.—Feldman v. State, 1 Ill. 
App. 460. 

W.Va—State v. Oliver, 26 W.Va 
42, 63 Am.R. 79. 

Cider as not wine see Wine infra this 
section. 

26. Del.—State v. Coverdale, 77 A. 
754, 24 Del. 666, 

27. N.H.—State v. Adams, 61 N.H, 
568. 

33 C.J.. p 494 note 41. 

28. U.S.—^Monroe Cider Vinegar & 
Fruit Co. V. Riordan, D.aN.Y., 
274 P. 736, 737. 
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through treatment or the use of some sort of pre- 
servative.29 It has been held that if the cider is 
preserved by the only known practicable process, 
by adding benzoate of soda, and is not and cannot 
become intoxicating while it remains fit for bev¬ 
erage purposes, it is preserved sweet cider but, 
on the other hand, it has been held that if the pre¬ 
servative retards, but does not prevent, the devel¬ 
opment therein of substantially the normal maxi¬ 
mum of alcohol it is not preserved sweet cider, al¬ 
though known in the trade as such.^i 

Cordial, A cordial may be an intoxicating liq- 
uor.32 ^^Cordial’^ has been included within the 
term “beverage”^^ and also within the term “spir- 
its,”34 such as ‘'common store cordial,” which is 
sweetened whisky, sold as a spirituous liquor.^s 
“Cordial” has been held to include the liquor cordial 
known as “benedictine,”^® and may or may not in¬ 
clude vermuth.37 

“Peppermint cordial” is a liqueur commonly 
known as creme de menthe^^ and is a spirituous 
liquor.3 9 


§ 13 

Corn liquor, A vernacular term, by common ac¬ 
ceptance and use meaning “com whisky,”40 and 
used interchangeably therewith to indicate the grain 
out of which the liquor was distilled.4l 
Gin, Gin is a distilled alcoholic spirit, made from 
rye and barley, flavored with juniper berries or 
turpentine an alcoholic beverage containing for¬ 
ty per cent of alcohol by weight.43 It is an intoxi¬ 
cating liquor,44 and has also been held to be within 
the term “spirituous liquor”45 or “spirits.”40 
A “gin fizz” cannot be called a liquor per se, since 
it is a mixture which is not made by a standard 

formula.47 

Home-brew, A name coined for a malt liquor, 
which is made in the home and which contains all 
the intoxicating properties of beerj48 home-brewed 
beer that is intoxicating.49 
Hootch, “Hootch” is a word, used in the ver¬ 
nacular, to designate intoxicating liquor illicitly dis¬ 
tilled for beverage purposes a spirituous liquor, 
illegally distilled or manufactured.^i It is a broad¬ 
er term than, and includes, com whisky. 5 2 As used 


29. U.S.—^U. S. V. Dodson, D.C.Cal., 
268 F. 397. 

30. U.S.—^Hildick Apple Juice Co. v. 
Williams. D.C.N.Y., 269 F. 184. 

31. U.S.—U. S. v. Dodson, D.C.Cal., 
268 F. 397. 

32. Ala.—^Wadsworth v. Dunnam, 23 

So. 699, 117 Ala. 661. 

Test 

On the issue as to whether or not 
a cordial is intoxicating, the test 
is not whether it is “reasonably sus¬ 
ceptible of being used as an intoxi¬ 
cating beverage.*'—^Wadsworth v. 
Dunnam, 23 So. 699, 117 Ala. 661. 

^‘Qdnseng Cordial is not what is 
generally known as intoxicating liq¬ 
uor, such as whisky, brandy, gin and 
the like, nor, on the other hand, is it 
what is generally and properly 
known sis medicine, or as a toilet 
or culinary article recognized as 
such in standard authority . . . 

such as tincture of gentian, pare¬ 
goric, bay rum, cologne, essence of 
lemon and the like, which, though 
containing alcohol and capable of 
producing intoxication, are not in¬ 
toxicating liquors, bitters or bever¬ 
ages within prohibition statutes.**— 
Wadsworth v. Dunnam, 13 So. 597, 
698, 98 Ala. 610. 

33. U.S.—In re Gourd, C.C.N.T., 49 
F. 728, 729. 

34. U.S.—U. S. V. Julius Wile Bro. 
& Co., N.Y., 130 F. 331, 333, 64 C. 
C.A. 677. 

35. Del.—State v. Bennet, 3 Del. 
666, 666, 667. 

<*CK>dfrey’8 cordial’’ distinguished 
Del.—State v. Bennet, supra. 


36. U.S.—In re Gourd, C.aN.T., 49 
F, 728, 729. 

“Benedictine** defined see Benedictine 
supra this section. 

“Benedictine cordial” 

U. S.—In re Gourd, C.C.N.T., 49 F. 
728, 729. 

37. U.S.—U. S. V. Julius Wile Bro. 
& Co., N.Y., 178 F. 269, 270, 101 
C.C.A. 574—Taylor v. Treat, C.C.N. 
Y., 153 F. 656, 657. 

“Vermuth” defined see 'Vermuth infra 
this section. 

38- U.S.—In re Gourd, aaN.Y., 49 
F. 728, 729. 

39- Del.—State v. Bennet, 3 Del. 
565. 

40- Ga.—Wilburn ▼. State, 68 S.E. 
460, 8 Ga,App. 28. 

Okl.—Kolar v. State, 232 P. 449, 29 
Okl.Cr. 76. 

Va.—^Mullins v. Commonwealth, 79 
S.E. 324, 327, 116 Va. 945. 

“Corn whisky’* defined see Whisky in¬ 
fra this section. 

41. Va.—^Mullins v. Commonwealth, 
supra. 

13 C.J. p 1237 note 44. 

42. Ky.—^Dr. C. Bouvier Specialty | 
Co. V. James, 118 S.W. 381, 133 Ky. 
580. 

Gin as “notoriously strong alcoholic 
spirits” 

Ky.—^Dr. C. Bouvier Specialty Co. v. 
James, supra. 

An attractive drink as a beverage 
when diluted and sweetened, with 
the slight flavor of buchu leaves 
added.—^Dr. C. Bouvier Specialty Co. 

V. James, 118 S.W. 381, 133 ICy. 680 
— 2S CJ. p 707 note 12. 
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43. La.—^Leiser v. ThomEis, App., 
150 So. 670. 

44. Ga.—Snider v. State, 7 S.B. 631, 
81 Ga. 753, 755, 12 Am.S.R. 350. 

Mass.—Commonwealth v. Peckham, 

2 Gray 514, 515. 

45. Vt—^State V. Munger, 15 Vt 
290, 295. 

Spirituous liquor generally see su¬ 
pra § 11. 

46. Tenn.—Caswell ▼. State, 2 
Humphr. 402, 403. 

47. Okl.—Maladin v. State, 113 P.2d 
201, 202, 72 Okl.Cr. 80. 

48. KAn.—City of Topeka v. Heber- 
ling, 6 P.2d 816, 817, 134 Kan. 
330. 

49. Ind.—^Zimmerman v. State, 161 
N.E. 297, 200 Ind. 61. 

As not “beer” within statute 

Home-brew is not “beer” within 
liquor control act which states that 
term “beer” shall not be Inclusive of 
any beverage designated by label or 
otherwise hy any other name than 
beer.—Bell v. State. 154 S.W.2d 650, 
142 Tex.Cr. 390. 

50. Mo.—State v. Barr, 34 S.W.2d 
477, 326 Mo. 1095—State v. Grif¬ 
fith, 279 S.W. 135, 138, 311 Mo. 630. 

51. Mo.—State v. England, 12 S.W. 
2d 37, 38, 321 Mo. 633—State v. 
Cook, 3 S.W.2d 366, 318 Mo. 1233. 

52. Mo.—State v. McCowan, 56 S.W. 
2d 410, 331 Mo. 1214—State v. 
Wright, 280 S.W. 703, 706, S12 
Mo. 626—State v. Pinto, 279 S.W. 
144, 147, 312 Mo. 99. 

“Com whisky” defined see Whisky in¬ 
fra this section. 



.§ 13 

in the statutes, ''intoxicating liquor** does not al¬ 
ways include "hootch,** but the latter term always 
includes "intoxicating liquor,**53 and the terms 
"hootch,** "moonshine,** and "corn whisky,*’ are 
not synonymous,54 except where they are used to¬ 
gether, without a disjunctive or conjunctive, to de¬ 
scribe the same kind of liquor.55 

Jake, A low colloquialism applied to a liquor re¬ 
puted to be composed of a mixture of Jamaica gin¬ 
ger and some other beverage or beverages.53 The 
word "Jake** is presumably derived from, or a cor¬ 
ruption of, the word "Jamaica.**®? Its intoxicating 
character and alcoholic content vary in any case 
with the percentage of alcohol contained in the mix¬ 
ture, of which there is no fixed percentage.®^ 

Liqueur, A liqueur is a cordial ;®3 a liquor com¬ 
posed of alcohol, water, sugar, and different aro¬ 
matic substances.®® It has been included within 
the term '‘spirits.’*®^ 
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Moonshine. The term "moonshine** has a Well' 
understood popular meaning®^ as illegal liquot;®^ 
liquor which has been smuggled®^ or illicitly dis^ 
tilled or produced;®® an intoxicating liquof illicitly 
distilled for beverage purposes;®® a spirituous liq¬ 
uor illegally distilled or manufactured.®? It is a 
name applied to other liquors than corn whisky,®3 
and is a broader term than, and includes, corn whis¬ 
ky.®® Moonshine is generally understood to mean 
an intoxicating liquor;?® but as used in the statutes 
"intoxicating liquor’* does not always include 
"moonshine.”?! It has been held that moonshine 
whisky is green, raw whisky, and something dif¬ 
ferent from rye, bourbon, or Scotch whisky.?^ 

"Shiny** is a contraction or a derivative of the 
word “moonshine.**?® 

Porter, "Porter** is the name of a variety of 
beer,?4 and is defined as a malt liquor of a dark 
brown color, moderately bitter, and possessing ton- 


Intoxicating liqtjobs 


ZUesrally maatiifactiLred com whis¬ 
ky is “hootch.”—State v. Buckner 
Mo., 80 S.W.2d 167—State v. Wood, 
11 S.W.2d 1040, 321 Mo. 540. 

53. Mo.—State v. Clark, 289 S.W. 
963, 220 Mo.App. 1308. 

54. Mo.—State v. Howard, 23 S.W. 
2d 11, 14, 324 Mo. 145—State v. 
Kroeger, 13 S.W.2d 1067, 321 Mo. 
1063—State v. Bo&srs, App., 49 S. 
W.2d 269. 

55. Mo.—State y. Brown, 262 S.W. 
710, 711, 304 Mo. 78. 

55. Okl.—Skelton v. State, 239 P. 

189, 190, 31 Okl.Cr. 343. 

“Jamaica ganger” defined see supra S 

10 . 

57. Okl.—Skelton v. State, supra. 
**Jake” aa synonymotis with Jamaica 

fifinfirer 

Tex.—Inness v. State, 288 S.W. 1084, 
1085, 106 Tex.Cr. 401. 

58. OkL—Skelton v. State, 239 P. 
189, 190, 31 Okl.Cr. 343. 

59. U.S.—U. S. V. Three Hundred 
Casks of Juniper Cordial, D.CXCal., 
28 P.Cas.No.16,511. 

“Cordial” defined see Cordial supra 
this section. 

60. U.S.—U. S. V. Three Hundred 
Casks of Juniper Cordial, supra. 

Iiiqueur as includingr: 

Absinthe see Absinthe supra this 
section. 

Chartreuse see Chartreuse supra 
this section. 

Vermuth see Termtah infra this 
section. 

01. XT.S.—S. V. Julius Wile Bro. 
& Co., N.T., 130 P. 331, 333, 64 C. 
C.A 5*77. 

62. Wis.—Kannenberg v. State, 214. 
H.W. 366, 366, 193 Wis. 476. 


“The term *aioonshine’ merely 
characterizes the liquor as of secret 
origritt, a term formerly used to de¬ 
note unlawful manufacture, and by 
reason thereof presumably made at 
night.”—State v. Tiering, 2*21 N.W. 
681, 175 Minn. 475. 

63. Ky.—^Kenny v. Commonwealth, 
277 S.W. 480, 211 Ky. 349. 

Mo.—State v. Wright, 230 ’S.W. 703, 
706, 312 Mo. 626. 

64. Ky.—Kenny v. Commonwealth, 
277 S.W. 480, 481, 211 Ky. 349. 

Or,—State v, Edwards, 210 P. 1079, 
1081, 106 Or. 58, 

Wash.—State v. Bogdon, 248 P. 66, 
140 Wash. 68. 

Wis.—^Kannenberg r. State, 214 N.W. 
365, 193 Wis. 476. 

Smuggled spirits; so-called as be¬ 
ing brought in or taken away at 
night,—State v. Edwards, 210 P. 
1079, 1081, 106 Or. 58. 

65. Ky.—^Kenny v. Commonwealth, 
277 S.W. 480, 4'81, 211 Ky. 349. 

Mont,—State v. Charette, 242 P. 843, 
75 Mont, 78. 

Wash.—State v. Bogdon, 24*8 P. 66, 
140 Wash. 68. 

Wis.—Kannenberg v. State, 214 N.W. 
365, 193 Wis. 476. 

'UUCooushine whisky^’ 

Ky.—^Kenny v. Commonwealth, 277 
S.W. 4*80, 481, 211 Ky. 349. 

Md.—Weller v. State, 132 A 624, 626, 
150 Md. 278. 

Or.—^State v. Edwards, 210 P. 1679, 
1081, 106 Or. 58. 

The term ‘teooushiue^ or “moon¬ 
shine whisky” Is indifferently exn- 
ployed, where the Illicit distillation 
is from grain.—Weller v. State, 132 
A 624, 626, 150 Md. 276. 
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*Offoonshlne liquor” and “moon¬ 
shine whisky” have little practical' 
difference in meaning.—State v. Wil¬ 
ley, 125 S.B. 83, 85, 97 W.Va. 2-53. 

06. Mo.—State v. Barr, 34 S.W.2'd’. 
477, 326 Mo. 1095v 

67. Mo.—State v. Cook, 8 S.W.2® 
365, 318 Mo. 1233*—State v. Brown*, 
262 S.W. 710, Til, 804 Mo-. 78. 

W.Va.—State v. Willey, 125 S.E. 83, 
84, 97 W.Va 263*. 

Illicitly mannfaeturerd adoohcollc liq¬ 
uor 

Ala.—Chaney v. State, 111 So. 188, 21 
AlaApp. 625. 

68. Mo.—State v. Randolph, 39 S.W. 
2d 769. 

69. Mo.—State v. Randolph, supra— 
State V. Wright, *280 S.W. 703, 706, 
812 Mo. 626. 

Illegal com whisky is “moon- 
shina”—State v. Buckner, Mo., 80 S. 
W.2d 167. 

70. Minn.—^Jakula v. Starkey, 200 
N.W. 811, 812, 161 Minn. 58. 

Xn common speech, “an intoxicat¬ 
ing beverage containing more alco¬ 
hol than is legally permitted in such 
beverages.”—State v. Tremont, 200 
N.W. 93, 94, 160 Minn. 314. 

71. Mo.—State v. Clark, 3*89 S.W. 
963, 220 Mo.App. 1308. 

72. U.S.—U. S. V. Golden, D.C.Minn., 
1 P.2d 543, 547. 

73. Ala—Chaney v. State, 111 So. 
188, 21 AaApp. 625. 

74. Minn.—State v. Quinlan, 41 N. 
W. *299, 300, 40 Minn. 55. 

Neb.—^Kerkow v. Bauer, 18 N.W. 27, 
29, 15 Neb. 150. 

N.T.—Blatz v. Rohrbach, 22 N.B. 
1049. 116 N.T. 450, 451. 6 KR-A, 
669. 
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ic and intoxicating qualities ^ certain liquor, 
made from mah, containing a certain percentage of 
alcohol.*^® It is a fermented liquor made from malt¬ 
ed grain,'^■7 and is an intoxicating liquor^S but is not 
a spirituous liquor. 

Rum, Rum is a species of spirituous liquor 
specifically, spirit distilled from the juice of sugar 
cane in any form, commonly from the refuse juice 
left from sugar making, but often from molasses, 
as especially in countries where the sugar cane is 
not produced.^^ 

Sake, Sak6 is a Japanese beverage manufactured 
from rice by a peculiar process of fermentation ,^2 
somewhat similar to that employed in making 
beer,and has points of similarity to both wine 
and beer. 84 It is amber colored, has a sweet taste, 
has no bead, and is always heated before being 

drunk.85 

Schnapps, "Schnapps” is a word of German 
derivation and as used in Germany and Holland it 


signifies a drain of drink of some alcoholic bever¬ 
age,86 and this is said to have been probably its 
primary signification ;8'7 but it has become an Eng¬ 
lish word by use and adoption's and has long been 
used to designate gin manufactured at Schiedam^^ 
and as a name for Holland gin.®6 

Shinney or Shinny, "Shinney” or "shinn/' is 
a word which, in certain localities,6^ is said to be 
but another name for a home-made intoxicating- 

whisky. 9 2 

Vermuth. The word "vermuth” has been defined 
as a liqueur,98 a sort of mild cordial.94 "Vermuth’"' 
has been distinguished from "wine”95 and, under 
some statutes, has also been distinguished from 
"cordial” or "liqueur.”96 

Whisky. "Whisky* is a generic term,^*^ with a 
\’’ery definite, special,98 well-defined, and well-known 
meaning,99 common in the United States,^ as de¬ 
noting an alcoholic beverage a well-known, dis¬ 
tilled, spirituous, and intoxicating liquor^ of high 


75. W.Va.—State v. Oliver, 26 W. 

Va. 422, 426, 53 Am.R. 791. 

78. N.J.—Murphy v. Montclair Tp., 
39 N.J.Law 673, 676. 

77. Minn.—State v. Quinlan, 41 N. 
W. 299, 300, 40 Minn. 65. 

78. U.S.—Jacob Ruppert v. Caffey, 
N.Y., 40 S.Ct. 141, 150, 251 U.S. 
264, 64 L.Ed. 260. 

79. Minn,—State v. Quinlan, 41 N. 
W. 299, 300, 40 Minn. 65. 

N.H.—State v. Adams, 51 N.H. 568. 

80. Ala.—Marks v. State, 48 So. 864, 
159 Ala. 71, 133 Am.S.R. 20—Grant 
V. State, 73 Ala. 13, 14, 

Mass.—Commonwealth v. Odlin, 23 
Pick. 275, 276. 

Vt—State V. Munger, 1>5 Tt. 290, 293. 
''Spirituous liquor" defined see su- 
l>ra 5 11. 

"Spirits” as including ram 
Tenn.—Caswell v. State, 2 Humphr. 
402, 403. 

81. Century D. 

82. U.S.—Stratton v. Komada & Co., 
C.C.Cal., 148 P. 125, 126—U. S. v. 
Nishimiya, N.Y., 137 P. 396, 39'8, 
69 C.C.A. 688. 

"The name—6ak6—is apparently 
arbitrary and not descriptive and 
conveys little or no intelligence to 
the mind.”—^U. S. v. Nishimiya, su¬ 
pra, 

83. U.S.—^U. S. V. Nishimiya, supira. 

84. U.S.— V. S. V. Nishimiya, supra. 
Contrasted with "wine” 

U.S.—Stratton v. Komada ^ Co., C.C. 
Cal., 148 F. 125, 126—Nishimiya v. 
U. S., C.C.N.Y., 131 P. 650, 651. 

85. U.S.—U. S. V. Nishimiya, N.Y., 
187 P. 396, 398, 69 C.Q.A. 588. 
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8S. N.Y.—Wolfe V. Burke, 7 Lans. 
151, 155. 

.56 C.J. p 137 note 36. 

87. Cal.—Burke v. Cassin, 45 Cal. 
467, 479, 13 Am.R. 204. 

88. N.Y.—Wolfe V. Burke, 7 Bans. 
151, 155. 

89. Cal.—Burke v. Cassin, 45 Cal. 
467, 479, 13 Am.R. 204. 

90. N.Y.—^Wolfe v. Burke, 7 Bans. 
151, 135. 

91. La.—State v. McClinton, 94 So. 
141, 152 La. 632, 634. 

57 C.J. p 1146 note 9. 

92- La.—State v. McClinton, supra. 
57 C.J. p 1146 note 10, 

Derivation of word 
A suggestion that the word "shin¬ 
ny” is an elaboration of the term 
"shiny” which in turn is a contrac¬ 
tion of the word "moonshine,” which 
suggestion was not pressed, was not 
accepted by the court.—Chaney v. 
State, 111 So. 188, 21 Ala.App. 625. 

“Shine,” an intoxicating liquor.— 
Washington v. State, 98 So. 603, 86 
Fla. 319. 

93. U.S.—Taylor v. Treat, C.C.N.Y., 
153 F. 656, 657. 

94. U.S.—Taylor v. Treat, supra. 

67 C.J. p 235 note 44. 

95. U.S.—U, S. V, Julius Wile, Sons 
& Co., N.Y., 17*8 F. 269. 270, 101 C. 
C.A. 574—Taylor v. Treat, C.C.N. 
Y., 153 P, 656, 657, 668. 

67 C.J. p 235 note 43. 

9S. U.S.—U. S. V, Julius Wile, Sons 
& Co., N.Y., 178 P. 269, 270, 101 C. 
C.A. 574. 

97. U.S.—U. S. V. Quantity of Ex¬ 

tracts, Bottles, etc., D.C.Pla,, 64 F. 
2d 643, 644. 


Tex.— Corpus Juris quoted in Ram¬ 
sey V. State, 104 S.W.2d 858, 859, 
13'2 Tex.Cr. 411. 

9a U.S.—Singer v. U. S., C.C.A.N. 
J., 278 P. 415, 418. 

Tex.—Ramsey v. State, 104 S.W.2d 
858, 859, 132 Tex.Cr. 411. 

99. N.Y.—^People ex rel. Thomsen v. 
Commissioner of Correction of 
New York City, 188 N.T.S. 46, 52. 
115 Misc. 331. 

Okl.—Gulley v. State, 293 P. 1113. 
1114, 49 Okl.Cr. 254—Latta v. 

State. 200 P. 651, 19 Okl.Cr. 441. 
Tex.—Ramsey v. State. 104 S.W.2d 
858, 859, 132 Tex.Cr. 411. 

1. Fla—Prese v. State, 2 So. 1, 4. 

I 23 Fla. 267. 

2. N.Y.—^People ex rel. Thomsen v. 
Commissioner of Correction of 
New York City, 188 N.Y.S. 46, 

115 Misc. 331. 

a U.S.—Albert v. U. S., aC.A.Ohio. 
281 P. 611, 612. 

Ga—Gentry v. State, 11 S.R2d 39, 
40, 63 GaApp. 273. 

N.H.—State v. York, 65 A. 685, 686, 
74 N.H. 125, 13 AnaCas. 116. 

Tex.—^Willmott v. State, Cr., 20 S. 

W.2d 787, 7S8. 

68 C.J. p 256 note 71. 

"Xatoxicating liquor*’ and “whisky” 
synonymous 

U.S.—U. S. V. Jones, D.C.I11., 298 F. 
131, 133. 

Mo.—State v. Vamon, 174 S.W,2d 
146, 148. 

Tex.—^Wilcoxson v. State, Or., 91 S. 
W. 581—Rutherford v. State, 90 
S.W. 172, 173, -49 Tex.Cr. 21. 
Synonymous with, ’‘intoxicant” 
U.S.—Allshouse v. S., fi.aA.Pa, 
38 P.2d 234, 23$. 
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§ 13 

alcoholic content^ It has been defined as a dis¬ 
tillation of grain an alcoholic,® spirituous,^ and 
intoxicating® liquor distilled from grain, such as 
barley, maize, wheat, rye, etc.,^ or from potatoes,^® 
or from com and vegetables more specifically an 
alcoholic liquid obtained by the distillation of the 
mash of fermented grain with a specific gravity 
corresponding approximately to an alcoholic 
strength of forty-four to fifty per cent by weight, 
fifty to fifty-eight per cent by volume the prod¬ 
uct of sound grain distilled at a low temperature 
so as to retain in the distillation the congeneric 
properties of the grain, the oil, the flavor, the high¬ 
er alcohols and aldehydes, the esters, acids, and 
salts, and aged and matured for not less than four 
years in charred oak barrels. 

However, while whisk}’- is a distilled liquor usu¬ 
ally made from grains, it may be made by com¬ 
pounding alcohol with water, flavoring, and color¬ 
ing materials alcohol diluted with water and 
mixed with other elements or ingredients,^^ of 
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which the alcohol alone is intoxicating.^® Ordina¬ 
rily it is classed as a stimulant.^^ 

The term “whisk>^' has been distinguished from 
“beer,”i® “imitation whisky,’'^® “intoxicating bit¬ 
ters, ’’20 **malt liquors,”21 “medicine or drugs,”22 and 
“neutral spirits.”22 

“Bourbon whisky” is a liquor containing all the 
congeneric substances obtained by distillation from 
a fermented mixture of grain, of which Indian corn 
forms the chief part;24 a Kentucky product made 
principally out of corn with sufficient rye and bar¬ 
ley malt added to distinguish it from straight corn 
whisky.2 5 

“Corn whisky” is the distillation from the corn 
grain ;2® whisky made of com or a product of 
corn.27 It is sometimes referred to colloquially as 
“corn”28 or as “white mule.”29 “Corn whisky” in¬ 
cludes intoxicating liquor, but'the term “intoxicat¬ 
ing liquor” does not always include corn liquor.®® 
It has been distinguished from “moonshine whis¬ 
ky,”21 and from “hootch” and “moonshinei”®^ al- 
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4. U.S.—Singer v. U. S., C.C.A.N.J., 
278 P. 415, 418. 

SimiLur deflxdtiosLS 

( 1 ) “A distilled beverage contain¬ 
ing more than 3.2 per cent of alcohol 
by weight.*'—State ex rel. Adams v. 
Chase, Pla., 179 So, 419, 420—Mc¬ 
Leod V. Sebring, 173 So. 153, 154, 127 
Pla. 441, 

(2) “An alcoholic beverage con¬ 
taining a large percentage of alco¬ 
hol,” more than two and seventy-five 
hundredths per cent—People ex rel, 
Thomsen v. Commissioner of Con- 
rection of New York City, 188 N.Y.S. 
46, 52, 115 Misc. 331. 

5. Ala.—^Watson v. State, 55 Ala. 
158, 160. 

6 . Tex.—^Willmott v. State, Cr., 20 
S.W.2d 787. 788. 

7. Pla.—Prese v. State, 2 So. 1, 4, 
23 Pla. 267. 

6'8 CJT. p 256 note 75. 

Whislcy tnclTiaed la **spixits” 

Tenn.—Caswell v. State, 2 Humphr. 
402, 403. 

S, U.S.—Allshouse v. TJ. S., C.C.A. 

Pa., 38 F.2d 234, 235. 

Mo.—State v. Varnon, 174 S.'W’.2d 
146, 148. 

Mont—State v. Sedlacek, 239 P. 1002, 
1005, 74 Mont 201. 

68 C.J. p 258 note.76. 

9. Wis.—Brlfflt V. State, 16 N.W. 39, 
58 Wis. 39, 43, 46 Am.K. 621. 

6'8 C.J. p 256 note 77. 

Similar defiaitloas 

(1) “A distilled spirit from grain 
reduced by water to potable strength 
from which most of the fusel oil has 
been removed by rectification.”— 
Woolner & Co. v. Renntck, C 5 .NJ:)., , 
no P. 662, 664. 


(’2) ”A potable beverage of intoxi¬ 
cating quality made from the ardent 
spirit distilled chiefly from grain.”— 
Weller v. State, 132 A. 624, 626, 150 
Md. 278. 

(3) “A spirit distilled from grain.” 
Mo.—State v. Williamson, 21 Mo. 
, 496, 498. 

Or.—State v. Carmody, 91 P. 446, 
448, 50 Or. 1, 12 L.R.A.,N.S., S28. 

10 . Fla.—Frese v. State, 2 So. 1, 4, 
23 Fla. 267. 

11 . Tex.—^Aston v. State, Cr., 49 ’S. 
W. 385. 

la U.S.—Singer v. XT. S., C.aA.N.J., 
278 P. 415, 417. 

Tex.—Corpus Juris quoted ia Ram¬ 
sey V. State, 104 S.W.2d 858, 859, 
122 Tex.Cr. 411. 

13. U.S.—^Wodlner & Co. v. Rennick, 
C.C.N.D., 170 P. ‘662, 664. 

14. Minn.—State v. Viering, 221 N. 
W. 681, 175 Minn. 475. 

15. Ala.—^Marks v. State, 48 So. '864, 
159 Ala. 71, 82, 133 Am.S.R 20. 

18. Mass.—Commonwealth v. Mor¬ 
gan, 21 N.E. 369, 149 Mass. 314, 
316. 

68 C.J. p 256 note 86 . 

17. N.T.—^Bolivar v. Monnat, 248 N. 
T.S. 722, 727, 232 App.Div. 33. 

Whisky as not food see Food § 1. 

18. Or.—estate v. Carmody, 91 P. 
446, 44*8, 50 Or. 1 , 1'2 L.R.A.,N.S., 
828. 

“Ohook beer*’ as not whisky 
Ark.—^Winston v. State, 233 S.W. 
770, 771, 149 Ark. 506. 

19. U.S.—Woolner & Co. v, Rennick, 
C.C.N.D., 170 F. 662, -664. 
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20. Ala.—^Marks v. State, 48 So. 864, 
868 , 159 Ala, 71, 133 Am.S.R. 20. 

“Bitters” see supra § 3. 

21 . Ala,—Marks v. State, supra. 
“Malt liquors'* see supra § 9. 

22. Md.—^Kloch V. Burger, 58 Md. 
576, 678. 

Medical, toilet, and culinary prepara¬ 
tions see supra § 10. 

23. U.S.—^Woolner & Co. v. Rennick, 
C.C.N.D., 170 P. 662, 664. 

45 C.J. p 1390 note 20 [b]. 

24. U.S.—^U. S. V. Fifty Barrels of 
Whiskey, D.C.Md., 165 F. 966, 967, 
971. 

25. D.C.—^Levy v. Url, 31 App.D.O. 
441, 445. 

28. Md.—Weller v. State, 132 A. 

624, 150 Md. 278. 

27. Mo.—State v. Pinto, 279 S.W. 

144, 148, 312 Mo. 99. 

28. N.C.—^Newsome v. Western Un¬ 
ion Tel. Co., 66 S.B, '863, 864, 144 N. 
C. 178. 

29. Mo.—State v. Pinto, 279 S.W. 

144, 148, 312 Mo. 99. 

30k Mo.—State v. Clark, 289 S.W. 

963, 220 Mo.App. 1308. 

31. Mo.—State v. Boggs, App., 49 S. 
W.2d 269. 

32, Mo.—State v. MeCowan, 56 S.W. 
2d 410, 412, 331 Mo. 1214—State v. 
Howard, 23 S.W.2d 11, 14, 324 Mo. 
146—State v, Kroeger, 18 'S.W.2d 
1067, *1069, 321 Mo. 1063—State v. 
Bilyeu, 296 S.W. 104, 105—State 
V. Pinto, 279 S.W. 144, 147, 312 Mo. 
99—State v. Boggs, App., 49 S,W. 
2d 269. 
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though those terms have sometimes been applied 
thereto,33 and "com whisk/’ and "moonshine com 
whisk/’ have been held to be synonymous terms.34 

"Rye whisk/’ is the distillation from rye grain ;35 
"pure rye whisky” is a whisky which is made sole¬ 
ly from malted rye.36 # 

"Scotch whisk/’ is an intoxicating liquor made 
from malted barley.37 

White mule. The term "white mule” qualifies the 
real name of liquor, and is an appellation meaning 
"contraband liquor.”38 

Wine. Wine is one of the oldest concoctions 
known to history ;39 a well known form of vinous 
liquor;^® a liquor produced by fermentation.^^ It 
has been defined as the fermented juice of the 
grape a spirituous liquor resulting from the fer¬ 
mentation of grape juice ;^3 and, in loose usage, the 
juice of the grape, whether or not fermented.'*^ 
"Spirituous liquor” has been held not to include 
wine,45 but there is also authority to the contrary.46 
Generally speaking, wine is included in the term 
"intoxicating liquor.”^^ 

In a broader sense the term may include a prep¬ 
aration of other fmit or vegetables by fermenta- 
tion,^3 the expressed juice of ripe fruits contain¬ 
ing sugar, which causes it readily to undergo fer- 
mentation,^3 the fermented juice of certain fruits 


resembling in many respects the wine obtained from 
grapes, but distinguished therefrom by naming the 
source whence it is derived, as ginger wine, goose¬ 
berry wine, currant wine, etc.®® Some chemists ap¬ 
ply the term “wine” to any saccharine solution, the 
sugar of which has been wholly or partially changed 
into alcohol.®^ The term “wine” is distinguished 
from, and does not include, ale,®3 beer,®3 cider, 
or nonintoxicating fruit juices.®® 

"Still wine” is a wine that is not sparkling or ef¬ 
fervescent ;®3 a fermented product of the juice of 
grapes or other fruit, which improves with age, 
drunk for purposes of exhilaration, and capable of 
producing intoxication.®^ 

§ 14. Miscellaneous Terms 

Definitions of miscellaneous terms are given in¬ 
fra §§ 15-19. 

Examine Pocket Parts for later cases. 

§ 15. - Dramshop, Etc. 

a. In general 

b. Barroom; bar; bartender 

c. Blind tiger; blind pig; honky-tonk 

d. Dispensary; liquor shop or store 

e. Saloon 

f. Tippling shop or house 


83. Mo.—State v. Barr, S4 S.W.2d 
477, 326 Mo. 1096—State v. Griffith, 
279 S.W. 135, 138, 311 Mo. 630. 
“This hell-broth, commonly called 
hootch, moonshine, corn whisky.”— 
State V, Morris, Mo., 279 'S.W. 141, 
144. 

34. Mo.—State v. Martin, 292 S.W. 
39, 41. 

35. Md.—Weller v. State. 132 A. 624, 
150 Md. 278. 

36. D.C.—^Levy v. IJrl, 31 App.D.C. 
441, 445. 

Whisky which oontains neutral 
spirits and only fifty per cent of real 
rye whisky is not pure rye whisky.— 
Levy V. Uri, supra. 

37. D.C.—Levy v. Uri, supra 

38. Ind.—Sloan v. State, 141 N.E. 
321, 193 Ind. 625. 

Common knowledge that “white 
mule” is com whisky see Criminal 
Law § 535. 

39. U.S.—U. S. V. Silvia, D.CWyo., 
28 F.2d 73. 

4a Cal.—^People v. Mueller, 143 P. 

750, 751, 168 Cal. 6*26. 

OkL—Peretto v. State, 23$ P. 870, 31 
Okl.Cr. 319. 

“Vinous liquor** see supra § 12. 

41. U.S.—Sarlls v. U. S., Ark., 14 S. 

Ct. 720, 152 U.S. 570, 676, 38 UEd. 

556. 


Ind.—State v. Moore, 5 Blackf. 118. 
Tenn.—Caswell v. State, 2 Humphr. 
402, 403. 

“Fermented liquor” see supra § 6. 

42- Ind.—Burzo v. State, 130 N.E. 
796, 797, 191 Ind. 319. 

69 C.J. p 1306 note 22. 

Similar definitions 

(1) “The fermented juice of the 
undried grape.”—U. S. v. Sweet Val¬ 
ley Wine Co., D.C.Ohio, 208 F. 85, 87. 

(2) “A product of the fermenta¬ 
tion of the juice of grapes.**—^People 
V, Tretneck, 22 N.Y.S.2d 720, 721, 
175 Misc. 41. 

43- Ala.—^Hinton v. State, 31 So. 
563, 564, 132 Ala. 29. 

44- U.S.—U. S. V. Silvia, D.C.Wyo., 
28 F.2d 73. 

45- U.S.—Sarlls v. U. S., Ark., 14 
act. 720, 152 U.S. 570, 676, 38 L. 
Ed. 6-56. 

69 aJ. p 1306 note 37. 

Wine as not “spirits” 

Tenn.—Caswell v. State, 2 Humphr. 
402, 403. 

6'8 C.J. p 1301 note 69. 

46. N.C.—State v. Giersch, 4 S.B. 
193, 98 N.a 720. 

33 CJ. p 494 note 44. 

47. U.S.—^In re Riverbank Canning 
Co., Gust & PaLApp., 95 F.2d 327. 
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An “intoxicating liquor** by statute 
Ohio.—Blatnik v. State, 154 N.E. 814, 
23 Ohio App. 137. 

48. Ind.—State v. Moore, 5 Blackf. 
118. 

N.Y.—People v. Crilley, 20 Barb. 246, 
248. 

49. Ill.—^Feldman v, Morrison, 1 Ill. 
App. 460, 463. 

50. U.S.—State v. Rosasco, 205 P. 
290, 296, 103 Or. 343. 

69 C.J. p 1306 note 28. 

51. Ill.—^Feldman v. Morrison, 1 HI. 
App. 460. 463. 

52. N.Y.—^People ▼. Crilley, 20 Barb. 
246, 247. 

53. U.S.—Sarlls v. U. S., Ark., 14 S. 
Ct 720, 152 U.S. 570, S72, 38 L.Ed. 
556. 

Ill.—Feldman v. Morrison, 1 IlLApp. 
460, 462. 

54. N.Y.—People v. Tretneck, 22 N. 
Y.S.2d 720, 721, 175 Misc. 41. 

69 C.J. p 1306 note 33. 

55. W.Va.—State v. Dennison, 101 
S.E. 458, 460, «5 W.Va. 261. 

56. Webster New IntD. 

57. U.S.—U. S. V. Komada & Co., 
Cal., 162 F. 465, 468, 89 C.C.A. 385. 

Distinguished from “sak4” 

U.S.—^U. S. T. Komada & Co., supra. 



§ 15 

a. In Geneial 

A dramshop is a place where spirituous or Intoxicat¬ 
ing liquors are sold by the dram or drink. The related 
terms “dramshop keeper," “alehouse," “beer garden," 
“drinking shop," “grogshop," and “wine room" are also 
defined in this subdivision. 

A dramshop is a place where spirituous or intox* 
icating liquors are sold by the dram or drink a 
place, within the meaning of the liquor laws, where 
spirituous, vinous, or malt liquors are retailed in 
quantities less than a gallon.®^ In a generic sense, 
^'dramshop” may mean the liquor traffic general- 
ly.^® A dramshop is commonly called a ‘‘saloon,’^<51 
and, vice versa, the term "saloon” has been used 
as synonymous with "dramshop but the word 
"saloon” has a much broader meaning.^3 

Dramshop keeper. As defined by statute, a per¬ 
son permitted by law, being duly licensed, to sell in¬ 
toxicating liquors in any quantity, either at retail 
or in the original package, not exceeding a specified 
quantity.®^ 

Alehottse, A place where liquor is sold to be 
drunk on the premises.®^ 

Beer garden, A garden where beer and other 
liquors are sold and served at tables.®^ 

Drinking shop, A place where liquors are sold, 
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bartered, or delivered to be drunk on the preniis- 

es.®7 

Grogshop. A place where liquors are sold in 
such quantities as to be drunk upon the premises 
where sold.^^ 

Wine room. A place ostensibly established for 
the sale of wines.^^ The term has been employed 
also to designate a place kept in connection with, 
or as a part of, a saloon; a place which patrons of 
a saloon may use for private tippling purposes in¬ 
stead of drinking at the bar, and in which a portion 
of the business of the saloon is carried 

b. Barroom; Bar; Bartender 

A barroom is a place or room where Intoxicating liq¬ 
uors are sold to be drunk on the premisejs. A bar Is a 
counter or room from which liquors or refreshments are 
dispensed; and a bartender is one who serves patrons 
with drinks and refreshments. 

The term "barroom” has acquired a well-under- 
stood meaning'^^ as a place from which intoxicat¬ 
ing liquors are to be sold;'^^ ^ room containing a 
bar or counter at which liquors are sold;*^^ a place 
where intoxicating liquors are sold to be drunk on 
the premises a house licensed to sell liquors in 
small quantities to be drunk on the spot.*^5 jt is 
synonymous with "tavern”'^® and "tippling house, 
but not with "dispensary.”^^ 
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sa Ark—Wolfe v. State, 153 S.W. 

1102, 107 Ark. 33. 

33 C.J. p 496 note 74. 

Similar definitions 

(1) “A place where liquors are 
sold.”—^McCormick v. Brennan, 224 
HLApp. 251, 254. 

(2) Other definitions see 33 C.J. p 
496 note 74 [a]. 

Sistingnlshed Arom <niiiffet" 
ni—McCormick ^r. Brennan, supra, 
“Buffet” defined see 12 C.J.S. p. 376 
note 1. 

59. m.—Hewitt V. People, 57 N.B. 
1077, 1078, 186 IlL 33-6. 

33 C.J. p 496 note 74 [b]. 

60. Ill.—People v. Harrison, 61 N. 
B. 99, 191 Ill. 257, 265. 

61. Ark.—Wolfe v. State, 165 S.W. 
1102, 107 Ark. 33. 

33 O.J. p 496 note 75. 

82; Ala,—0*Byme v, Henley, 50 So. 
83, 84, 161 Ala. 620, 23 L.H.A.,N. 
S., 496. 

B3. Ark.—Snow v. State, 9 S.W. 306, 
60 Ark 657. 

33 C.J. p 49*6 note 76. 

“Saloon” defined see infta subdivi¬ 
sion e of this section. 

64. Mo.—State v. Boarman, App., 
193 S.W. 930, 931. 

33 C.J. p 498 note 74 [c]. 

85. Wharton IxLiex 
aa Webster New IntB. 


Similarly expressed 

“The words ‘beer garden* must be 
understood to mean a place where 
intoxicating liquors are given away 
or sold.”—State v. Hall, 123 N,W. 
251, 252, 141 Wis. SO. 

67. Or.—^Portland v. Schmidt, 6 P. 
221, 225. 13 Or. 17. 

Synonymotis tonus 

(1) “Barroom.**—^In re Schneider, 
8 P. 289, 290, 11 Or. 288. 

(2) “Tavern.**—^In re Schneider, 8 
P. 289, 11 Or. 288, 297. “Tavern” de¬ 
fined see Innkeepers Sib. 

68. Ga.—^Leesburg v, Putnam, 29 S. 
E. 602, 103 Ga, 110. 

28 C.J. p 827 note 43. 

69. Ga,—^Barker v. State, 43 S.B. 
744. 746, 117 Ga, 428. 

TO. Colo.—Ellis V. People, 88 P. 461, 
38 Colo. 516—Walker v. People, 37 
P. '29, 30, 6 Colo.App. 37. 

71. Ela.—Christopher v. Charles 

Blum Co., 82 So. 765, 766, 78 Fla, 
240. 

72. Ala.—Griel Bros, Co. v. Mabson, 
60 So, 876, 878, 179 Ala. 444, 43 li. 
RJL,N,S„ 664. 

7 C.J. p 930 note 19. 

73. Ga.—^Leesburg v. Putnam, 29 S. 
B. 602, 603, 103 Ga. 110, *68 Ain.S. 
R. 'SO. 

Similar definition 
“A room with a bar where liquors 
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and refreshments are served.**— 
Leesburg v. Putnam, supra. 

74. XJ.S.—^Mustard v. El wood, Alas¬ 
ka, 223 F. 225, 227, 138 C.C.A. 467. 

Fla.—Christopher v. Charles Blum 
Co., 82 So. 765, 766, 78 Fla. 240. 
Similar definition 

A place for the sale of intoxicat¬ 
ing liquors by retail for consump¬ 
tion at the place of sale.—^Beiser v. 
State, 4 S.E. •257, 268, 79 Ga. 326— 
7 C.J. p 930 note 22. 

In case of a social olnbi “a room in 
which liquors are kept with the In¬ 
tention to furnish them to be drunk 
on the premises.*'—City of Spokane 
V. Baughman, 103 P. 14, 17, 54 Wash. 
315—7 aJ. p 930 note 22 [a] (2). 

75. Or.—^In re Schneider, 8 P. 289, 
290, 11 Or. 283. 

78. Or.—^In re Schneider, supra. 

7 C.J. p 930 note 24. 

“Tavern** defined see Innkeepers S 1 
b. 

77. Ga.—Kolman v. State, 58 S.E. 
1070, 1071, 2 Ga.App. 648. 

7 O.J. p 930 note 2*5. 

“Tippling house** defined see infra 
subdivision f of this section. 

78. Ga.—^Leesburg v. Putnam, 29 S. 
B. 602, 103 Ga. 110, 114, 68 Am.S.R. 
'80. 

7 O.J. p 930 note 18 [a], 

*T>ispensary” defined see infra sub¬ 
division d of this section. 
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Bar, A barrier or counter from which liquors 
and food are passed to customers, hence the por¬ 
tion of the room behind the counter where the liq¬ 
uors for sale are kept;'^9 an inclosed place of a 
tavern, inn, or coffeehouse, where the landlord or 
his servants deliver out liquors and wait on custom¬ 
ers;^® a room or counter where liquors or re¬ 
freshments are dispensed, as in a public house.^i 
Bartender, One who works in a saloon serving 
the patrons with drinks and refreshments.S2 

c. Blind Tiger; Blind Pig; Honky-Tonk 

A ‘'blind tiger” or “blfnd j>lg” is a place where in¬ 
toxicating liquors are sold on the sly In violation of law. 
A “honky-tonk” Is a low drinking rasort. 

A “blind tiger** or “blind pig” is a place where 
intoxicating liquors are sold on the sly in viola¬ 
tion of law;S2 a place where, in defiance of law, 
intoxicating liquors are kept for illegal sale and 
a keeper of a blind tiger is a person engaged in the 
unlawful sale of intoxicating beverages.^5 Jt has 
been defined by statute as a place in which intoxi¬ 
cating liquors are sold by any device whereby the 
person selling or delivering the liquor is concealed 
from the person buying or receiving it and as a 
place, in prohibition territory, where spirituous, malt, 
or intoxicating liquors are kept for sale, barter, ex¬ 
change, or habitual giving away as a beverage in 
connection with any business conducted at such 
place.^*^ 


Blind pig, A term used in common speech and 
synonymous with blind tiger.^^ 

Honky-tonk. A low drinking resort^S 

d. Dispensary; Liquor Shop or Store 

A “dispensary” Is a place where Intoxicating liquor 
is sold under government authority; a “liquor shop” is 
a house where spirituous liquor Is kept and sold; and a 
“liquor store” is a place where intoxicating liquor Is 
sold under legal authority. 

A “dispensary** is a place where intoxicating liq¬ 
uor is sold under government authority.®® A sa¬ 
loon has been distinguished from a dispensary.®^ 

Liquor shop. A house where spirituous liquors 
are kept and sold.® 2 

Liquor store. A place wherein intoxicating liq¬ 
uors of all kinds are sold at retail under proper 
authority of the law, and where also soft drinks, 
etc., might be sold.®® 

e. Saloon 

A saloon Is a place where intoxicating liquors are 
sold at retail and consumed or drunk. 

As a word of modem origin,®^ the term “sa¬ 
loon** has a very definite general meaning,®5 which 
is well-known,®® and generally understood®*^ as a 
place where intoxicating liquors are sold®® at re¬ 
tail,®® and consumed^ or drunk a building or 


79 . Ga.—^Leesburg: v. Putnam, su- j 
pra. 

30. N.C.—Latta v. BeU, 30 S.E. 1-5, 

16, 1'22 N.C. 641. j 

31. Ga.—'Lieesburg v. Putnam, 29 S. 
B. 602, 603, 103 Ga, 110, 68 Am. 
S.R. 80. 

7 C.J. p 91'8 notes 14. 15. 

32. Mont—Scliwanekamp v. Mod¬ 
ern Woodmen of America, 120 P. 
806, 44 Mont 526, 631. 

7 O.J. p 930 note 30. 

33. Ill.—^People V. Simmons, 161 N. 
B. 716, 717, 330 Ill. 494. 

8 C.J. p 1124 note 30. 

84. Ala—^Allison v. State, 55 So. 
453, 454, 1 AlaApp. 206. 

35. Ind.—State v. Tabler, 72 N.E. 

1039, 1040, 34 Ind.App. 393, 107 
Am. S.R. 268. 

Ky.—Rush V. Commonwealth, 47 S. 
W. '586, 587, 20 Ky.L, 775. 

88. Tex.—Pitch v. State, 12? S.W. 

1040, 58 Tex.Cr. 366, 375. 

87. La.—estate v. Doremus, 68 So. 

605, 137 La. 266. 

8 C.J. p 1124 note 3*2 [a]. 
doimeotloiL with business 

This statutory definition applies 
only to a place where some business 
is conducted in prohibition territory. 


and not to a private residence where 
no business is carried on.—State v. 
Doremus, 68 So. 605, 137 La 266— 
State V. Mackie, 67 So. 25, 136 La 
341. 

88L Ill,—^People v. Simmons, 161 N. 

B. 716, 717, 330 Ill. 494. 

89. Ala—^Nix v. State, App., 22 So. 
2d 449, 450. 

Ark.—^Missouri Pac. R. Co. v. Price, 
133 S.W.2d 645, 199 Ark. 346. 

90l Ga—Barnesville v. Means, 57 S. 

E. 422, 428, 12»8 Ga 197. 

18 C.J. p 1278 note 21. 

“Dispensary” generally see 27 C.J. 

S. p 843 notes 12, 13. 

91- Ga—Leesburg v. Putnam, 39 S. 
E. 602, 103 Ga 110, 113, 68 Am.S. 
R. ’80. 

7 C.J, p 930 note 18. 

92. Tenn.—Wooster v. State, 6 

Baxt, 533, 634. 

93. Ind.—^Home Brewing Co. v. 
Kaufman, 133 N.B. 842, 843, 78 Ind. 
App. 462. 

94. N.T.—^Babb v. Elsinger, 147 K. 
Y.S. 98, 99. 

I “Saloon” defined generally see the C. 
i J.S. definition “Saloon,” also 55 C. 
j J. p 1344, note 31-p 1345 note 59, 

I The use of the term “saloon.” has 
I now 1>eoome general, although it is 
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used only in this country.—^Babb v. 

Elsinger, supra 

95. N.T.—^Doherty v. Monroe Eck¬ 
stein Brewing Co., 187 N.T.S, 633, 
636, 115 Misc. 175. 

Wash.—The Stratford, Inc. v. Seattle 
Brewing & Malting Co., 162 P. 31, 
33, 94 Wash, 125, X..R.A1917C, 931. 

98. N.T.—Babb v. Elsinger, 147 N. 
T.S, 98, 99. 

97. N.Y.—^Doherty v. Monroe Eck¬ 
stein Brewing Co., 187 N.Y.S. 633, 
636, 115 Misc. 175. 

55 C.J. p 1345 note 64. 

98. Md.—Standard Brewing Co. v. 

Weil, 99 A 661, 663, 129 Md. 487, 
L.R.A1917C 929, Ann.Cas.l918D 

1143. 

Wash.—The Stratford, Inc. v. Seattle 
Brewing & Malting Co., 162 P. 31, 
33, 94 Wash. 125, L.R.A191‘7C 931. 

65 C.J. p 1346 note 65. 

99- Or.—State v. Baker, 92 P, 1076, 
59 Or. 381, 387, 13 L.E.A,N.S., 

1040. 

55 C.J. p 1346 note 66. 

1. N.J.—^Proprietors' Realty Co. v. 
Wohltmann, ll^ A, 410, 411, 95 N. 
J.Liaw 303. 

55 C.J. p 1345 note 67. 

2. Ill.—^People V. De Geovanni, 157 
N.B. 195, 197, 326 Ill. 230. 

55 C.J. p 1345 note 69. 
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place where liquors are kept for sale at retail;^ 
a place for retailing spirituous liquors a place to 
which the general public has access where liquors 
are sold by the drink, over a bar, to be drunk upon 
the premises.5 In its popular sense, a saloon is a 
room rather than a building with several rooms,^ 
although it may include more than one room but 
it does not include an inclosed park in which in¬ 
toxicating liquors are sold.^ 

Although a distinction has been recognized be¬ 
tween a saloon and a bar^ or a barroom,^® the 
term “saloon” is generally used as being synony¬ 
mous with “bar,”11 barroom,!^ drinking bar,i3 
drinking saloon,l^ or grogshop.i® 

Liquor saloon, A shop or room wherein is kept 
a varied assortment of liquors which are sold by 
the glass, drink, or at retail.i® 

Temperance saloon, A common designation for 
places where nonintoxicating drinks and other re¬ 
freshments are kept for sale.i*7 


f. Tippling Shop or House 

A tippling shop or house Is a place or house where 
liquor Is sold and drunk on the premises; a place ir> 
which liquor is sold in drams or small quantities. 

The term “tippling shop” by a well-defined legal 
meaning,!^ as well as under a statute regulating 
liquor kept and sold for tippling purposes,!^ is a 
place where liquor is sold and drunk on the prem¬ 
ises,a place in which liquors are sold in drams 
or small quantities,^! and where men are accus¬ 
tomed to tipple.22 It has been held to include a 
modern common saloon, where liquors are kept and 
sold as a beverage and drunk at the bar,23 and ei¬ 
ther a licensed or an unlicensed saloon.24 

Tippling house. The term “tippling house” has 
a definite and well-understood meaning in the com¬ 
mon law, and in common language25 as a place 
where intoxicating liquors are sold and drunk,^3 
where people tipple or drink intoxicants at the 
place a place of public resort where spirituous, 
fermented, or intoxicating liquors are sold and 
drunk in small quantities ;28 a common drinking 


3. Or.—state v. Baker, 92 P. 1076, 
50 Or. 381, 384, 13 L.R.A.,N.S.. 
1040. 

55 O.J. p 1346 note 71. 

4. Tex,—^McMurtry v. State, 43 S.W. 
1010. 1012, 38 TexCr. 521. 

55 C.J. p 1346 note 79. 

5. Colo.—Lendholm v. People, 136 
P. 70, 65 Colo. 467. 

55 C.J. p 1346 note 80. 

Familar definitioxLS 

(1) **A place devoted to the sale 
at retail and the drinking of intoxi¬ 
cating beverages of various kinds.” 
—^Levy V. Johnston, 224 Ill.App. 300, 
305. 

(2) “A place devoted to the retail¬ 
ing and drinking of Intoxicating liq¬ 
uors.”—[Leesburg v. Putnam, 29 S.E. 
602, 603, 103 Ga. 110, 68 Ain.S.R. 80— 
55 C.J. p 1346 note 80. 

e. III.—^Malkan v. City of Chicago, 
75 N.R 648, 551, 217 Ill. 471, 2 L. 

R. A.,N.S., 488, 3 Ann.Cas. 1104. 

7. Or.—State v. Baker, 92 P. 1076, 
1078, 50 Or. 381, 13 L.E..A.,N.S., 
1040. 

8. Conn.—State v. Barr, 39 Conn. 40, 
44. 

9. Ala.—Greil Bros. Co. v. Mabson, 
60 So. 876, 878, 179 Ala. 444, 43 
L.R.A.,N'.S., 664. 

Colo.—^Lendholm, 136 P. 70, 55 Colo. 
467. 

10. U.S.--In re Bradley, D.CAla., 
225 P. 307, 309. 

Ala.—Griel Bros. Co. v. Mabson, 60 
So. 876, 179 Ala. 444, 43 L.B.A.,N. 

S. , 664. 

11. Colo.—^Lendholm ▼. People, 136 
P. 70, 65 Colo. 467. 

55 OJ. p 1345 note 68. 


12. Ala.—O'Byme v. Henley, 50 So. 
83. ‘84, 161 Ala 620, 23 L.R.A.,N.S., 
496. 

55 C.J. p 1345 note 70. 

13. N.Y.—Babb v. Elslnger, 147 N. 

T.S. 98, 99. 

14. Ill.—Malkan v. Chicago, 75 N.E. 
•548, 551, 217 Ill. 471, 479, 2 L.R.A., 
N.S., 488, 3 AnmCas. 1104. 

55 C.J. p 1346 note 74. 

15. Ala.—O'Byrne v. Henley, 50 So. 
83, 84, 161 Ala 620, 23 L.R.A.,]Sr. 
S., 496. 

Miss.—^Halloran v. Jacob 'Schmidt 
Brewing Co., 162 N.W. 1032, 1086, 
137 Minn. 141, L.R,A.1917E 777. 

55 C.J. p 1346 note 75. 

“Grogshop” defined see supra sub¬ 
division a of this section. 

la N.Y.—Gibbs v. Arras, 118 N.E. 
857, 858, 22’2 N.Y. 332, L.R.A.1918P 
826, Ann.Cas.l918D 1141. 

17. Iowa—Clinton v. Grusendorf, 
45 N.W. 407, 408, 80 Iowa 117. 

la Me.—State v. McNamara 69 Me. 
133, 135. 

S.D.—^Yankton v. Douglass, 66 N.W. 
923, 924, 8 S.D. 441. 

Uterally, a “tippling shop” is a 
place where liquor is.,,drunk habitu¬ 
ally, in small quantities, without 
reference to the place where pur¬ 
chased.—State V. McNamara 59 Ma 
133, 136, 136. 

19. Me.—State v. McNamara supra 

2<X Me,—State v. McNamara, supra 
This view oonsisteiit •with definition 
of lezioographers 
Me,— ^State v. McNamara supra 

ISO 


Similar definition 

A tippling shop Is a building or 
room wherein intoxicating liquors 
are habitually sold to be drunk on 
the premises.—Yankton v. Douglass, 
66 N.W. 923, 924, 8 S.D. 441. 
“Drinking house” equivalent 
Me.—State v. McNamara 69 Me. 133, 
135. 

21. S.D.—^Yankton v. Douglass, 66 
N.W. 923, 924, 8 S.D. 441. 

22. 'S.D.—^Yankton v. Douglass, su¬ 
pra 

23. Okl.—^Territory v. Robertson, 92 
P. 144, 145, 19 Okl. 149. 

62 C.J. p 1013 note 77. 

24. Okl.—Territory v. Robertson, 92 
P. 144, 145, 19 Okl.. 149. 

62 C.J. p 1013 note 78. 

25. Ky.—Morrison v. Common¬ 
wealth, 37 Ky. 218, 219. 

2a Okl.—Territory v. Robertsoa 92 
P. 144, 145, 19 Okl. 149. 

27. Okl.—Territory y, Robertson, 
supra 

28. Ga—^Mohrman v. State, 32 S.E. 
143, 105 Ga 709, 714, 70 Am.S.R. 
74, 43 L.R.A. 398. 

18 C.J. p 1243 note 87. 

Conducting tippling house as offense 
see infra $ 228. 

Tippling house as disorderly house 
see Disorderly Houses § 4 f (3). 
Common tippling house 
A statutory phrase meaning a 
house commonly resorted to for 
drinking purposes, and which com¬ 
monly becomes disorderly.—^Dunna- 
way v. State, 8 .Yerg,, Tenn., 350, 
852. 
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house, kept for lucre and gain, where all people 
may, if they will, resort and drink ad libitum.29 

As used “in a legislative sense,” the term has 
been distinguished from “dramshop.”30 

§16. -Importation 

Importation, within the National liquor laws, Is the 
bringing of liquor into the country from the outside. 

The term “importation,” as used in the National 
liquor laws, in its ordinary sense, means bringing 
intoxicating liquor into the country from the out¬ 
side,and it is not essential that the entry be 
through a customs house.32 Where intoxicating liq¬ 
uors were carried by vessels through the territorial 
waters of the United States and brought into its 
ports and harbors, such carrying constituted “trans¬ 
portation” and “importation,” prohibited by Eight¬ 
eenth Amendment and National Prohibition Act,33 
although such liquors were carried only as sea 
stores.34 

§ 17. -Territory 

The term '^territory,” when used with reference to 
territory subject to the jurisdiction of the United States, 
means the regional areas of land and adjacent waters 
over which the United States claims and exercises 
dominion and control as a sovereign power. 

The term “territory,” as used in an intoxicating 
liquor statute, in the phrase “the United States and 
all territory subject to the jurisdiction thereof,” 
means the regional areas of land and adjacent wa¬ 
ters over which the United States claims and exer¬ 
cises dominion and control as a sovereign power.35 
It includes such land areas, the ports, harbors, bays, 
and other inclosed arms of the sea along the coast 
and a marginal belt of the sea extending from the 
coast line outward a marine league, or three geo¬ 


graphical miles.36 It covers and is confined to the 
physical territory of the United States,37 and does 
not apply to domestic merchant ships outside the 
waters of the United States, whether on the high 
seas or in foreign waters,3S but does apply to for¬ 
eign merchant ships when within the territorial wa- 
ers of the United States.39 

§ 18. -Transportation 

Transportation means carrying about or from one 
place to another. 

Transportation, in its ordinary sense, compre¬ 
hends any real carrying about or from one place 

to another.'*0 

§ 19. - Other Terms 

Various other terms related to the law of Intoxicating 
liquors, which have been made the subject of judicial 
definition or construction, are given in alphabetical se¬ 
quence in this section. 

Bootleg, The word “bootleg” has a well-under¬ 
stood meaning, and imports the peddling and ille¬ 
gal sales of intoxicating liquor,and has been spe¬ 
cifically defined as meaning to carry liquor about 
on the person and sell it in places where the sale 
of liquor is prohibited.'*^ 

Bootlegger, In ordinary speech, the term “boot¬ 
legger” is understood as referring to one engaged 
in the unlawful disposition of intoxicating liquor as 
a business,^3 as implying more than mere posses¬ 
sion of prohibited liquors.^^ It has been specifically 
defined as meaning a person who sells intoxicating 
liquors on the sly, not from any particular business 
location, but carrying his wares in his bootleg, in 
his pockets, or keeping them in some flitting hole 
in the wall of easy access to himself and hard of 
discovery to the officers of the law one who car- 


*29. U.S.—Werner v. Washington, C. 
C.D.C., 29 F.Cas.No.l7,416a. 

'30. Mo.—City of Joplin v. Jacobs, 
96 S.W. 219, 119 Mo.App. 134. 

31. U.S.—Cufard S.S. Co., Ltd. v. 
Mellon, If.Y., 43 S.Ct. 504, 506, 507, 
262 U.S. 100, 67 L.Ed. 894, 27 A.L. 
R. 1306. 

Xfc was so used In the Sighteenth 
Amendment to the federal Constitu¬ 
tion.—Cunard S.S. Co., Ltd. v. Mel¬ 
lon, supra. 

*32. U.S.—Cunard S.'S. Co., Ltd. v. 

Mellon, supra. 

:33. U.S.—Cunard S.S. Co., Ltd. v. 

Mellon, supra. 

S4- U.S.—Cunard S.S. Co., Ltd. v. 

Mellon, supra. 

33 C.J. p 494 note 35. 

:35« U.S.—Cunard S.S. Co., Ltd. v. 

Mellon, supra. 


38- U.S.—Cunard S.S. Co., Ltd. v. 

Mellon, supra. 

37- U.S.—Cunard S.S. Co., Ltd. v. 

Mellon, supra. 

38. U.S,—Cunard S.S. Co., Ltd. v. 

Mellon, supra. 

39. U.S.—Cunard S.S. Co., Ltd. v. 

Mellon, supra. 

4a U.S.—Cunard S.S. Co., Ltd. v. 

Mellon, supra. 

^‘Transportation 

Defined generally see the CJ.S. 
definition Transportation, also 
63 C.J. p 799 note 1—p 801 note 
30. 

As element of particular offenses 
see infra $ 234. 

As employed is. the Sighteenth 
Amendment to the federal Constitu¬ 
tion, the term “transportation” was 
used in its ordinary sense.—Cunard 
S:S, Ltd. V. Mellon, supra- 
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41. Ind.—^Lamar y. State, 130 N.E. 
114, 190 IndL 235. 

42. Neb.—Knothe v. State, 211 N.W. 
619, 621, 115 Neb. 119. 

43. Iowa—State v. Speedling, 201 
N.W. *561, 199 Iowa 1218—Hath¬ 
away V. Benton, 154 N.W. 474, 476, 
172 Iowa 299—Barr v. Neel, 131 N. 
W. 650, 651, 161 Iowa 458. 

Wash.—State v. Goforth, 216 P. 882, 
S-Sa, 126 Wash. 56. 

44. Ala—Grimes v. State, 128 So. 
120, 121, 23 AlaApp. 511. 

45. Kan.—Scriven v. City of Leba¬ 
non, 162 P. 307, 309, 99 Kan. 602, 
L.R.A.1917C 460. 

Neb.—Knothe v. State, -211 N.W. 619, 
621, 115 Neb. 119- 
definitions 

(1) “One who commonly sells or 
peddles Intoxicating liquor.”—Me- 
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ries about and sells intoxicating liquor in places 
where it is prohibited;^® a person who unlawfully, 
and for his personal gain, engages in a sale of pro¬ 
hibited liquors;^one who engages in the illegal 
sale or handling of intoxicating liquor in territory 
where its sale is prohibited,and is not restricted 
to one who peddles liquor.^® “Bootlegger” has been 
distinguished from “jointist”®® 

Bootlegging^ The term “bootlegging'’ has been 
held to imply the commission of an offense against 
the state or the United States and has been de¬ 
fined as meaning the possession of intoxicating liq¬ 
uor, the selling of whisky or other intoxicating 
liquors contrary to law,®3 the use, possession, or 
transportation of liquor in violation of the law,®^ 
and, under some statutory definitions, the solicita¬ 
tion of orders for the sale of such liquors.55 

Distiller. A person whose occupation is to ex¬ 
tract spirits by distillation.®® 

DisHUery. A place or building where alcoholic 
liquors are distilled or manufactured the place 
where spirits are distilled, not the tail of the worm 
or the still itself, but the distillery premisesbut 
not every place where the process of distillation is 
used.®® Depending on the context or purpose of 


its use in the particular case, the term has been 
held not to include a building in which the business 
of manufacturing paraffin oil is carried on,®® a fac¬ 
tory for distilling resin oil,®^ or a building erected 
for distilling purposes, but lying inactive or un¬ 
used. The term has been distinguished from 
“still.”63 

Intoxicant. An intoxicating agent ;®^ that which 
intoxicates;®® any liquor intended to be used as a 
beverage, which contains sufficient alcohol to pro¬ 
duce intoxication when taken in such quantities as- 
may practically be drunk.®® 

Joint In common speech, where the unlawful 
sale of intoxicating liquor is carried on.®^ 

Liquor dealer. One who carries on the business- 
of selling intoxicating liquors, either at wholesale 
or retail, and irrespective of whether the liquor sold 
is produced or manufactured by himself or by oth¬ 
ers,®® but there must be more^than a single sale.®^ 

A “retail liquor dealer” is a dealer in intoxicating 
liquor who sells to individuals for consumption 
one who sells to persons or customers for purpos¬ 
es of consumption;'^^ one who sells by small quan¬ 
tities, to suit customers, liquors which generally are 
bought in larger amounts or, as defined by stat- 


MuUen v. State, 265 S.W. 5-82, 683, 
98 TexCr. 229. 

(2) “One who carries liquor about 
on his person for sale in violation of 
law.”—Wallace v. State, 155 So, 197, 
170 Miss, 457. 

46. Or.—Stevens v. Wilber, 300 P. 
329, 331, 136 Or. 599. 

47. Ala,—Grimes v. State, 128 So, 
120, 122, 23 Ala.App. 511—Ballard 

V. State, 121 So. 502, 23 AIa.App. 

50. 

Ky.—Johnson v. Commonwealth, 

222 S.W. 106, 111, 188 Ky. 891. 
Xia.—^Hardy t. Commercial Standard 
Ins. Co., 134 So. 407, 403, 172 La. 
500. 

KT.—Kammerer v. Sachs, 227 N.T.S. 

641, 643, 131 Misc. 640. 

Tex—^Medlock v. State, 185 S.W. 566, 
668, 79 TexCr. 322. 

48. Tex.—Hammond v. State, 137 S. 

W. 2d 1025, 138 Tex.Cr. 841. 

49. Tex.—^Hammond v* State, su¬ 
pra. 

5D. Kan.—Scriven v. City of Leba¬ 
non, 162 P. 307, 309, 99 Kan. 602, 
L.R.A.1917C 460. 

Neb.—^Knothe v. State, 211 N.W. 610, 
621, 116 Neb. 119. 

Wash.—State v. Goforth, 216 P, 882, 
883, 126 Wash. 56. 

“Jointist” see infra § 26'8. 

51. Pa.—Commonwealth y, Pezzner, 
78 Pa.Super. 286, 288. 


52. Miss.—Wallace v. State, 155 So. 
197, 170 Miss. 457. 

53. Pa.—Commonwealth v. Pezzner, 
78 Pa.'Super, 286, 288. 

54. Pa.—Commonwealth v. Cicere, 
128 A. 446, 448, 282 Pa. 49'2, 

55. Iowa.—State v. Speedling, 201 
N.W. 661, 199 Iowa 1218. 

56. Ala.—Johnson v. State, 44 Ala. 
414, 416. 

18 C.J. p 1288 note 27. 

57. N.T,—Atlantic Dock Co. v. Lib¬ 
by, 46 N.Y. 499, 502. 

18 C.J. p 1288 note 29. 

Illicit distillery 

A distillery carried on without a 
compliance with the provisions of 
the law relating- to taxes on spiritu¬ 
ous liquors,—^U. S. v. Johnson, C.C. 
Ga., 26 F. 682, 684. 

58. U.S.—U. S. v. Blaisdell, D.C.N. 
T., 24 F.Cas.No.14,608, 3 Ben. 132. 

59. U.S.—C. S. V. Swan, D.O.Cal., 16 
P.2d 598, 699, 

N.Y.—^Atlantic Dock Co, v. Libby, 45 
N.T. 499, 602. 

60. N.Y.—Atlantic Dock Co. y, Lib¬ 
by, supra. 

61. N.Y.—^Atlantic Dock Co. v. 
Leavitt, 50 Barb. 136, 141, affirmed 
64 N.T. 36. 

62. Ill.—Aetna Ins. Co, y. Maguire, 
•51 Ill. 342, 845. 

63. D.S.—U. S. V. Blaisdell, D.CJST. 
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Y., 24 F.Cas.No.14,608, 3 Ben. 132, 
138. 

“Still” defined see 3tm infra this 
section. 

64. Miss.—^Pope v. State, 67 So. 177> 
178, 108 Miss. 706. 

'UCntoxicating liquor” syuouyiuoiLs 
Vt.—In re McLaughlin, 4 A. 862, 58 
Vt. 136, 139. 

“Intoxicating liquor” defined see su¬ 
pra § 1. 

65. Miss.—^Pope v. State, 67 So. 177, 
178, 108 Miss. 706. 

68. Tex.—Murray v. State, 120 S.W. 
437, 56 Tex.Cr. 438, 439—^Mason v. 
State, 119 S.W. 852, 863, 5-6 Tex.Cr. 
261. 

67. Wash.—State v. Niccoli, 197 P. 
923, 924, 11-5 Wash. 643—State v. 
Burgess, 191 P. 636, 636, 111 Wash. 
537. 

68. Black (L.D. 

37 C.J. p 1'266 note 96. 

69. Tex.—^Mansfield v. State, 17 Tex. 
App. 468, 472. 

37 C.J. p 1266 note 97. 

70. La.—State v, Cunningham, 58 

So. 558, 560, 130 La. 749, L.R.A. 
1915B 389. 

71. Tenn.—State v. Tarver, 11 Lea 
658, 660. 

72. Tenn.—Webb r. 'State, 11 Lea 
662, 665—State y. Xiowenhaught, 11 
Lea 13, 16. 

54 C.J. p 737 note 45. 
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ute, one who sells in quantities less than a pre¬ 
scribed amount.'^S 

Malt, As a noun, barley or other grain steeped 
in water and dried in a kiln, thus forcing ger¬ 
mination, until the saccharine principle has been 
evolvedJ^ As an adjective, relating to, containing, 
or made with, maltJS 

Mash, As used in brewing and distilling, crushed 
malt, or meal of rye, wheat, corn, etc., steeped and 
stirred in hot water to form wort;76 crushed or 
ground grain or malt, or a mixture of such infused 
to produce wortJ^ 

Mash tub. In brewing, a large tub used in mak¬ 
ing mash or wort.^^ 

Moonshine business, A term which refers to the 
unlawful manufacture or sale of spirituous liq- 
uors.*^^ 

Moonshiner, A person engaged in an illicit trade 
at night, as a smuggler; specifically, in the Unit¬ 
ed States, one engaged in illicit distilling.^^ 

Patrol limits, A term used in connection with 
the enforcement of liquor laws, as denoting the 
limits within which intoxicating liquors cannot be 
sold, is of uncertain meaning, depending on the lo¬ 
cality in which it is used,®i 

Proof, The act of testing the strength of alco¬ 
holic spirits also the degree of strength, as high 
proof, first, second, third, and fourth proof.^^ 


§ 19 

Still. An instrument or device capable of sep¬ 
arating alcohol from any liquid containing alco¬ 
hol a vessel, boiler, or copper used in distilling 
liquids, especially alcoholic liquors. 

‘^Moonshine still’* is any mechanism, apparatus, 
or device kept or maintained in any desert, secluded, 
secret, or solitary place, away from the observa¬ 
tion of the general public, for the purpose of dis¬ 
tilling liquor in such placets 

Tipple, As a noun, liquor, drink.^? As a verb, 
to drink intoxicating liquor to drink, as strong 

liquors, in luxury or excess to drink spirituous 
or strong drink habitually and, as used in some 
statutes in connection with “sell,” it has been held 
to mean the retailing of liquor in small quantities 
to be drunk on the premises.^^ 

Tippling sale, according to the definition it seems 
to have acquired under certain “whisky statutes,” is 
a retail sale, ^2 a sale of intoxicants to be drunk at 
the place of sale.^3 

Wash, A fermented wort from which spirit is 
distilled a fermented wort ready for distilla¬ 
tion and the extraction of the spirituous liquor.^^ 

Wort, Essentially a dilute solution of sugar, 
which by fermenting produces alcohol and carbon 
dioxide 6 liquid malt extract or malt syrup in 
solution;®*^ mashes after the malt, or other active 
ingredient, has been added and, according to 
the decisions on the question, the liquid product 


73. U.S.—U. S. V. Morfew, D.C.Ark., 

136 P. 491, 493—U. S. v. Columbia 
JBYuit Products Co,, D.C.Pa., 10 P. 
Supp. 873, 874—^U. S, v. Jackson, 
CC.Va., 26 F.Cas,No.l5,465, 1 

Hughes 631. 

Ala,—Bryant v. State, 46 Ala. 302, 
303. 

Ind.—Daniels v. State, SO N.E. 74, 79, 
150 Ind. 348. 

Tex.—Cassidy v. State, 126 S.W. 600, 
58 Tex.Cr. 454. 

54 C.J. p 737 note 45 Ca]-Cc]. 

74. TJ.S.—^Hollender v. Magone, CC. 
N.T., 38 P. 912, 916. 

38 O*J« p 620 note 33. 

75. Webster New Int.D. 

'*Malt liquor’' defined see supra $ 9. 

76. Ark.-~Neal v. State, 242 S.W. 
678, 579, 1*54 Ark. 324. 

Neb.—Sommers v. State, 199 N.W. 
649, 551, 112 Neb. 311—Blevins v. 
State, 190 N.W. 489, 490, 109 Neb. 
183. 

*WVort” defined see Wert infra this 
section. 

77- Neb.—Blevins v. State, supra. 

73. Webster New IntJX 
38 aJ. p 1383 note 23. 


79. N.C.—State v. Tuten, 42 S.B. i 
443, 131 N.C. 701. 

41 C.J. p 211 note 35. 

SO. Webster New Int.D. 

81. Minn.—State v. Schraps, 106 N. 
W. 106, 107, 97 Minn. 62. 

48 C.J. p 420 note 38. 

82. U.S.—^Louisville Public Ware¬ 
house Co. V. Collector of Customs, 
Ky., 49 F. 561, 568, 1 C.C.A. 371. 

50 C.J. p 721 note 24. 

83. U.S.—Louisville Public Ware¬ 
house Co. V. Collector of Customs, 
supra. 

■50 C.J. p 721 note 25. 

84. Or.—State v. 'Scott, 249 P. 817, 
■818, 119 Or. 446. 

“Still” defined generally see the C.J. 
S. definition Still, also 60 C.J. p 33 
note 65-p 34 note 80. 

SB. Cal.—People v. Calvert, 269 P. 
969, 971, 93 CaLApp. 568. 

86. W.Va.—State v. Cook, 111 S.E. 
595, 90 W.Va. 600. 

41 C.J. p 211 note 36. 

87. Webster New IntD. 

88. Mo.—City of Joplin v. Jacobs, 
96 S.W. 219, 119 Mo.App. 134- 

I C2 C.J. p 1012 note 64. 
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89. Webster D. 

62 C.J. p 1013 note 65. 

90. S.D.—^Yankton v. Douglass, 66 
N.W. 923, 924, 8 S.D. 441. 

91. Tenn.—^Dobson v. State, <S Lea 
271, 274. 

62 C.J. p 1012 note 64 [b]. 

92. Tenn.—J. W. Kelly & Co. v. 
State, 132 S.W. 193, 196, 123 Tenn. 
516. 

93. Tenn.—J. W. Kelly & Co. v. 
State, supra. 

62 C.J. p 1013 note 72. 

94. Ark.—^Neal v. State, 24'2 S.W. 
578, 579, 164 Ark. 324. 

95. Or.—Pack v. State, 241 P. 690, 
392, 116 Or. 416. 

96. Ark.—Neal v. State, 242 S.W. 
578, 579, 154 Ark. 324. 

97. Mich.—Secretary of State v. 
Potter, 233 N.W, 3S0, 252 Mich. 
460. 

S8. Ark.—^Neal v. State, 242 S.W. 

578. 579. 154 Ark. 324. 

99. Or.—^Pack v. State, 241 P. 890^ 
392, 116 Or. 416. 
contrasted 

Or.—Pa<5k Y, WWW 
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from the brewing of barley alone or barley in com- | sweet infusion of malt which ferments and forms 
bination with other cereals and, likewise, the 1 beer;2 wash.® 

n. POWEB TO CONTEOL AOT) VALIDITT OP EEGULATIOITS 


§ 20. In General 

There Is no such natural or Inherent right to deal 
in intoxicants as to remove the liquor traffic from the 
sphere of legislative control. 

There is no natural or inherent right to manu¬ 
facture, sell, transport, or in any manner use, pos¬ 
sess, or deal in intoxicants, in any such sense as 
to remove the liquor traffic from the legitimate 
sphere of legislative control.'* The sale of intoxi¬ 
cating liquors is in a class by itself,^ since it is af¬ 
fected with a public interest;® and it has been 
held that it is not a lawful business except as au¬ 
thorized by express legislation of the state.The 
right to engage in the liquor traffic is a mere fran¬ 
chise which the state may grant or withhold at 
will.® 


§ 21. Federal Control 

In general, prior to the Eighteenth Amendment to 
the federal Constitution the states had the exclusive 
right to regulate or prohibit the sale or manufacture of 
Intoxicants. 

Aside from the distinctive war powers of con¬ 
gress,^ prior to the Eighteenth Amendment to the 
federal Constitution the several states had the exclu¬ 
sive right, in the exercise of the police power, to 
regulate or prohibit the sale or manufacture of in¬ 
toxicants within their borders,^® such power being 
in general denied to the United States, except as in¬ 
cidental to some other power conferred on it by the 
Constitution.!! However, congress had power to 
enact police regulations applicable in those districts 
and places over which it has direct or exclusive ju- 


1. Mich.—Secretary of 'State v. Pot¬ 
ter, 233 N.W. 380, 381, 252 Mich. 
460. 

71 C.J. p 1620 note 71. 

2. Ark.—Neal v. State, 242 S.W. 578, 
579, 1-54 Ark. 324. 

3. Ark.—^Neal v. State, supra. 

4. U.S.—Lrambert v. Yellowley, C.C. 

A.N.Y., 4 F.2d 915, affirmed 47 S. 
Ct. 210, 272 U.S. 581, 71 L.Ed. 422, 
49 A.L.R. 675—Premier-Pabst 

Sales Co. v. McNutt, D.C.Ind., 17 
P.Supp. 708—Premier-Pabst Sales 
Co. V. State Board of Equalization, 
D.C.CaL, 13 F.Supp. 90. 

Ala.—State ex rel. Wilkinson v. 
Murphy, 186 So. 487, 237 Ala. 332, 
121 A.L.R 283. 

Ariz.—Stanton v. Superior Court in 
and for Graham County, 103 P.2d 
952, 5’5 Ariz. 514. 

Ark.—-Cook v. Glazer*s Wholesale 
Drug Co., 189 S.W.2d -897—McCar- 
roll V. Clyde Collins Xiiquors, 13'2 

S.W.2d 19, 198 Ark. 896—Blum v. 
Ford, 107 S.W.2d 340, 194 Ark. 393. 

Cal.—People v. Jemnez, 121 P.2d 543, 
49 Cal.App.2d Supp. 739—Empire 
Vintage Co. v. Collins, 105 P.2d 
391, 40 Cal.App.2d 612—Three G. 
Distillery Corporation v. Johnson, 
103 P.2d 429, 39 CaLApp.2d 431— 
State Board of Equalization of 
California v. Superior Court in 
and for City and County of ‘San 
Francisco, 42 P.2d 1076, 5 Cal.App. 
•2d 374. 

Colo.—Colacino v. People, 252 P. 3-50, 
•80 Colo. 417. 

Del.—United Cigar-Whelan Stores 
Corporation v. Delaware -Liquor 
Commission, 16 A.2d 442, 2 Terry 
74. 

Ga.—Galssert v. State, 197 -SJE. 54, 
67 Ga.App. 842, reversed on other 


grounds 198 S.E. 675, 186 Ga. 599, 
conformed to 199 S.E. 62, 58 Ga. 
App. 471, vacated on other grounds 
199 S.E. 62, 68 Ga.App. 471. 

Ill.—People V. Smith, 14 N.B.2d 82, 
368 IlL 328—O’Connor v. Rathje, 
12 N.E.2d 878, 368 Ill. 83—CJorptis 
Juris cited in Great Atlantic & Pa¬ 
cific Tea Co. v. Mayor and Com¬ 
missioners of Danville, 11 N.E.’2d 
388, 392, 367 Ill. 310, 113 A.L.R. 
1386—Klopp V. Benevolent Protec¬ 
tive Order of Elks, Lodge No. 281, 
33 N.E.2d 161, 309 IlLApp. 146. 
La.—City of De Ridder v. Mangano, 
171 So. 826, 186 La. 129—State v. 
Morton, 162 So. 71*8, 182 La. 8S7. 
Md,—Miller v. State, 198 A. 710, 174 
Md. 362. 

Mo.—State v. Wipke, 133 ■S.W.2d 364, 
345 Mo. 283, followed in State v. 
Ruebling, 133 S.W.2d 360—Hann v. 
Fitzgerald, 119 S.W.2d 808, 342 Mo. 
1166—State ex rel. Klein v. Bal- 
siger, App., 151 S.W.^d 521, certio¬ 
rari quashed to bring up record 
State ex rel. Klein v. Hughes, 173 
S,W.2d 877, 351 Mo. 651. 

N.J.—Zicherman v. Driscoll, 45 A.2d 
620, 133 N.J.Law 586—Galne v. 

Burnett, 4 A,2d 37, 122 N.J.Law 
,39, affirmed -8 A.2d 604, 123 N.J. 
Law 317. 

N.M.—^Alamogordo Imp. Co. v. Pren- 
dergast, 109 P.2d 254, 45 N.M. 40. 
N.Y.—Yates v. Mulrooney, 281 N.Y. 

S. 216, 245 App.Div. 146. 

N.D.—Thielen v. Kostelecky, '287 N. 

W. 513, -69 N.D. 410, 124 A.L.R. 820. 
S.D.—State v. Kramer, 206 N.W. 468, 
49 S.D. 56. 

Tenn.—-'State ex rel. Major v. Cum¬ 
mings, 1-58 S.W.2d 713, 178 Tenn. 
378, 139 A.L.R. 837—-State ex rel. 
Sapersteln v. Bass, 162 S.W.2d 236, 
177 Tenn. 609. 


Tex.—^Anderson v. State, Civ.App., 
181 S.W.2d 78. 

Utah.—^Utah Mfrs.’ Ass’n v. Stewart, 
23 P.2d 229, 82 Utah 198. 

Vt.—State ex rel. Billado v. Whee- 
lock, 45 A.2d 430. 

33 C.J. p 499 note 30. 

Absence of vested right in license to 
manufacture or sell intoxicating 
liquors see Constitutional Law § 
224. 

5. N.J.—Conover v. Burnett, 193 A. 

686, 118 N.J.Law 483. 
e. Va.—Commonwealth v. Anheu¬ 
ser-Busch, Inc., 26 S.E.2d 94, 181 
Va. 678. 

7. Ga.—Owens v. Rutherford, 36 S. 
B.2d 309. 

Different from other occupations 
The liquor traffic Is placed under 
the ban of law, and it is therefore 
differentiated from all other occupa¬ 
tions and is separated from the nat¬ 
ural rights, privileges, and immuni¬ 
ties of the citizen.—State v. Wipke, 
133 'S.W.2d 364, 346 Mo. 283, fol¬ 
lowed in State v. Ruebling, 133 S.W. 
2d 360. 

8. Md.—Miller v. State, 198 A. 710, 
174 Md. 362. 

9. U.S.—Hannah v. Clyne, D.C.Ill., 
263 P. 599—Griesedieck Bros. 
Brewery Co. v. Moore, D.C.Mo., 262 
F. 682, appeal dismissed, C.C.A., 
277 P. 1019. 

War-time prohibition see infra § 57. 

10. U.S.—Hannah v. Clyne, D.C.I11., 
268 P. 599. 

33 C,J. p 499 note 34. 

IL Mass.—Commonwealth ▼. Nick¬ 
erson, 128 N.E. 273, 236 Mass. 281, 
10 A.L.R. 1568. 

Power under interstate commerce 
clause see Commerce $ 28. 
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risdiction, and hence had constitutional authority to 
regulate or prohibit the traffic in intoxicating liq¬ 
uors therein.i2 

Revenue powers. The federal government, in 
the exercise of its authority to raise revenue for 
its proper purposes, had power to impose a license 
tax or duty on the manufacture and sale of intoxi¬ 
cants, although the same business was a subject of 
police regulation by the states.^^ However, it was 
held that a license granted under the United States 
internal revenue laws to carry on the business of a 
liquor dealer in a particular state did not confer 
on the licensee the power to carry on the business 
in violation of a state prohibitory law, or relieve 
him from the duty of procuring any license re¬ 
quired by the laws of the state.^^ 

§ 22. - — ■ Force and Effect of Twenty-First 
Amendment to Federal Constitution 

The Twenty-First Amendment to the Constitution 
does not deprive the federal government of authority to 
legislate with respect to Intoxicating liquors within Its 
constitutional powers, and it prohibits the Importation 
of liquors into a state in violation of its laws. 

Under the Twenty-First Amendment to the fed¬ 
eral Constitution, which repealed the Eighteenth 
Amendment,i5 the transportation or importation of 
intoxicating liquors into any state, territory, or 


possession of the United States, for delivery or 
use therein, in violation of the laws thereof, is pro¬ 
hibit ed.^ 6 This amendment does not deprive the 
federal government of its authority to legislate with 
respect to intoxicating liquors within its constitu¬ 
tional powers and while the amendment per¬ 
mits the states to enact laws concerning the trans¬ 
portation within, or the importation into, the states 
of intoxicating liquors, as discussed infra § 33 b, 
it does not give the states exclusive jurisdiction 
over the liquor traffic.^® 

While, under the Twenty-First Amendment, con¬ 
gress has no power to impose a penalty for the vio¬ 
lation of state liquor laws,congress does have the 
power to enact legislation to execute the amend¬ 
ment and penalize its violation.20 

Effect on commerce clause and powers fhereun^ 
der. While the Twenty-First Amendment does not 
repeal the commerce clause in so far as interstate 
commerce in intoxicating liquors is concerned,21 
and does not deprive the national government of all 
authority to legislate in respect of interstate com¬ 
merce in intoxicants,22 it does qualify the commerce 
clause,23 and abrogates the right to free importa¬ 
tion of intoxicating liquors into a state in viola¬ 
tion of its laws.2^ 

Regulation and prohibition of interstate com- 


12. U.S.—^Endleman v. U. S,, Alas- 

86 F. 456, 30 O.C.A. 186. 

33 C.J. p 499 note 37. 

13. U.S,—^U. S. V. Riley, C.C.K.T., 27 
F.Cas.No.1'6,164, « Blatchf. 204. 

14. U.S.—^McCormick & Qo. v. i 
Brown, W.Va., 52 S.Ct 522, 286 U. 
S. 131, 76 I..Ed. 1017, 87 A.L.R. 448 
—^McCormick & Co. v. Brown, D. 
C.W.Va., 58 F.2d 994—Wylie v. 
■State Board of Equalization of 
California, D.C.CaL, 21 F.Supp. 
604. 

33 C.J. p 499 note 38. 

15. U.S.—U. S. V. Constantine, Ala., 
66 S.Ct. 223, 296 U.S. 287, SO L. 
Ed. 233, followed in U. S. v. Kes- 
terson, Okl., 5-6 S.Ct. 229, 296 U.S. 
299, 80 L.Ed. 241—Old Monastery 
Co. y. U. S., C.C.A.S.a, 147 P.2d 
906, certiorari denied 66 S.Ct. 44. 

Retrospective effect of repeal of 
Eigrbteenth Amendment see Con¬ 
stitutional Law 5 40. 
xa Reasofiableness of state’s regn- 
latioa. 

The constitutional amendment 
prohibiting the transportation or im¬ 
portation of intoxicating liquor into 
any state, territory, or possession 
for delivery or use therein, in vio¬ 
lation of the laws thereof, cannot be 
limited to importations which, in the 
opinion of the court, violate a rea¬ 
sonable regulation of the liquor traf¬ 


fic, as this would involve, not the 
construction of the amendment, but 
a rewriting of it.—^Mahoney v. Jo¬ 
seph Triner Corporation, Minn., 58 
S.Ct. 952, 304 U.S. 401, 82 L.Ed. 1424. 

17. U.S.—Collins v. Bowles, Em. 
App., Ky., 152 P.2d 760—Barnett v. 
Bowles, Em.App., Miss., 151 P.2d 
77—Old Monastery Co. v. U. S., C. 
C.A.S.C., 147 F.2d 906, certiorari 
denied 66 S.Ct. 44. 

Powers euuuierated 
U.S.—Taub V. Bowles, Em,App., 149 
P.2d 817. 

18. U.S.—Brown v. Jatros, D.C. 

Mich., 55 F.Supp. 542. 

19. Tax whioh Is penalty 

Act of congress imposing so-called 
special excise tax of one thousand 
dollars on persons conducting retail 
liquor business contrary to state law 
was held unenforceable, since repeal 
of Eighteenth Amendment, as violat¬ 
ing state’s police power by imposing 
‘^penalty” as distinguished from 
’’tax.”—^U. S. V. Constantine, Ala., 56 
S.Ct. 223, 296 U.S. 287, 80 L.Ed. 233. 
followed in U. S. v. Kesterson, OkL, 
66 S.Ct. 229, 296 U.S. 299, 80 L.Ed. 
241. 

2Qi U.S.—Hayes v* U. S., C.C.A.Okl., 
112 F.2d 417, 

Okl.—Harris v. State, 122 F.2d 401, 
74 OkLCr. 13. 
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21. U.S.—^Pacific Fruit & Produce 
Co. V. Martin, B.C-TVash., 16 F. 
Supp. 34. 

22. U.S.—^U. S. V. Frankfort Distil¬ 
leries, Colo. & Kan., 63 S.Ct. 661, 
324 U.S. 293, 89 L.Ed. 951—Jatros 
V. Bowles, C.C.A.Mich., 143 F.2d 
453—^Hayes v. U. S., C.C.A.Okl., 112 
F.2d 417—Arrow Distilleries v. 
Alexander, C.C.A., 109 F.2d 397, 
certiorari denied 60 S.Ct 1095, 310 
U.S. 646, 84 L.Ed. 1412, motion 
granted 61 S.Ct. 55, 311 U.S. 613, 
8’5 L.Ed. 389—William Jameson & 
Co. V. Morgenthau, D.C.D.C., 25 P. 
Supp. 771—^Joseph Triner Corpora¬ 
tion V. Arundel, D.C. Minn., 11 F. 
Supp. 146. 

Okl.—Harris v. State, 122 P.2a 401, 
74 Okl,Cr. 13. 

23. US.—Dunn v. U. S., C.C.A.OkL, 

I 9« P.2d 119, 117 AL.R. 1302. 

24. U.S,—State Board of Equaliza¬ 
tion of California v. Young's Mar¬ 
ket Co., Cal., 57 S.Ct 77, 299 U.S. 
59, 81 L.Ed. 38, rehearing denied 
57 S.Ct 229, 299 US, 623, 81 UEd. 
468—Dunn v. U. S., C,C.A,Okl., 98 
F.2d 119—Joseph S. Pinch & Co. v. 
McBIittrick, D.C.Mo., 23 F.Supp. 
244—-Wylie v. State Board of 
Equalization of California, D.C. 
CaL, 21 F.Supp. -604—General Sales 
& Liquor Co. v* Becker, D.UMo., 
14 F.SUPP. 348. 
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mercc in intoxicating Kquors generally see Com¬ 
merce §§ 99, 100, 

Particular federal statutes. The principles stated 
above have been applied in determining the validity 
of particular federal statutes relating to intoxicat¬ 
ing liquors.25 Thus, the Federal Alcohol Adminis¬ 
tration Act has been held to be constitutional, 
and a valid exercise of the powers to regulate com¬ 
merce and protect the revenue.^*^ The regulatory 
device of license or permits employed by this act 
has been held to be an obvious and reasonable de- 

vice.28 

§ 23. -Force and Effect of Eighteenth 

Amendment to Federal Constitution 

a. In general 

b. Powers of congress 

a. In G^eral 

The Eighteenth Amendment, until iffs repeal, was 
the paramount taw of the United States and of the 
states. 

The Eighteenth Amendment to the federal Con¬ 
stitution, which has since been repealed by the 


Twenty-First Amendment, as discussed supra § 22, 
was constitutionally adopted and was valid,29 and 
was, during its existence, the paramount law both 
of the United States and of the states on the sub¬ 
jects covered by it.20 This amendment was adopt¬ 
ed for the purpose of establishing prohibition as a 
national policy reaching every part of the United 
States and affecting transactions which were es¬ 
sentially local or intra-state, as well as those per¬ 
taining to interstate or foreign commerce.21 It was 
operative throughout the United States,22 and ter¬ 
ritories subject to the jurisdiction of the United 
States,22 and, within those limits, bound all legis¬ 
lative bodies,24 courts,35 public officers,2® and indi- 

viduals.27 

It superseded or restrained the operation of all 
provisions of the federal constitution and of the 
earlier amendments thereto, in so far as such pro¬ 
visions were in conflict with its commands ;22 but 
in enacting appropriate laws to enforce this amend¬ 
ment, congress and the states were required to con¬ 
form to any applicable provision of the federal Con¬ 
stitution that was not restrained in its operation by 

the amendment.2d 


25. IT.S.—Arrow Distilleries v. 
Alexander, O.O.A, 109 P.2d 397, 
certiorari denied 60 S.Ct. 100^5, 510 
U.S. 646, 84 L.Ed. 1412, motion 
grranted 61 S.Ct 55, 311 U.S. 613, 
•85 X..Bd. 389. 

Tlie Z(ig.Tior SiiforceinCT.t Act ot 
1936 is not unconstitutional on 
ground that It Imposes penalties for 
violation of state law contrary to 
federal Constitution, since penalty 
imposed is for a violation of the act 
and not for violation of the state 
law. 

U.S.—Hayes r. U, S., aC.AOkl., 112 
F.2a 417. 

OkL—Harris v. -State, 122 P.2d 401, 
74 OkLCr. 13. 

26. U.S .—Arrow Distilleries v. 
Alexander, 109 P.2d 397, certiorari 
denied 60 S.Ct 1096. 310 U.S. 646, 
84 Ij.Ed. 1412, motion granted 61 
S.Ct 55, 311 U.S. 613, 85 KEd. 389. 

27. Act restiiLg on two ipowers 
The Federal Alcohol Administra¬ 
tion Act need not as a whole rest 
on a single power of congress.—^Ar¬ 
row Distilleries v. Alexander, supra. 

28 . U,S.—Arrow Distilleries v. 
Alexander, supra. 

29. U.S.—U. S. V. Sprague, D.C.Jf. 
J., 51 S.Ct. 220, 282 U.S. 716, 76 U. 
Ed. 640, 71 JLTj.R. 1381— Ex parte 
Dillon, D.C.Oal., 262 F. 563, af¬ 
firmed Dillon V. Gloss, 41 S.Ct 510, 
256 U.S. 368, 65 L.Ed. 994. 

Manufacture and sale of intoxicating 
liquors as proper subject of 
amendment of federal Constitu¬ 
tion see Constitutional Law { 6. i 


30. Fla.—^Haile v. Gardner, 91 So. 
376, 82 Fla. 355. 

33 C.J. p 500 note 41. 

31. U.S.—U. S. V. Lanza, Wash., 43 
S.Ct 141, 260 U.S. 377, 67 L.Ed. 
314. 

32. U.S.—State of Rhode Island v. 
Palmer, Mass., Ky., N.J., Wis., 
Mo., 40 S.Ct 486, 5'88, 253 U.S. 
350, 64 L.Ed. 946. 

33. Puerto Hico 

U.S.—Ramos v. U. S., C.C.APuerto 
Rico, 12 P.-2d 761. 

84u U.S.—■'State of Rhode Island v. 
Palmer, Mass., Ky., N.J., Wis., Mo., 
40 S.Ct 486, 588, 253 U.S. 350, 64 
L.Ed. 946. 

Pa.—Commonwealth v. Alderman, 
119 A, 551, 2’75 Pa. 483. 

35. N.T,—People v. Wade, 214 N.Y. 

S. 187, 126 Misc. 574, opinion sup¬ 
plemented 214 H.T.S. 781, 126 Misc. 
762, reversed on other grounds 217 
N.T.S. 486, 127 Misc. 593. 

33 C.J. p 600 note 45. 

33. U.S.—State of Rhode Island v. 
Palmer, Mass., Ky., N.J., Wis., Mo., 
40 S.Ct 486, 588, 253 U.S. 350, 64 
L.Bd. 946. 

Pa.—Commonwealth v. Alderman, 
119 A. 661, 276 Pa. 483. 

37. U.S.—State of Rhode Island v. 
Palmer, Mass., Ky., N.J., Wis., Mo., 
40 KCt 486, 588, 253 U.S. 350, 64 
L.Ed. 946. 

Pa.—Commonwealth v. Alderman, 
119 A. 561, 275 Pa. 483. 

Bigrht to practice medicine 

(1) The Eighteenth Amendment 
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was not Intended to put an end to 
the use of intoxicating liquors for 
medicinal purposes.—^Lambert v. 
Tellowley, D.C.N.Y., 291 F. 640, re¬ 
versed on other grounds, C.C.A., 4 
F.2d 915, affirmed 47 S.Ct 210, 272 

U. S. 681, 71 L.Bd. 422, 49 A.L.R. 575. 
(2) However, the right to practice 

medicine was subject to the power 
of congress to maJce laws necessary 
and proper for carrying into execu¬ 
tion the Eighteenth Amendment.— 
Lambert v. Yellowley, N.Y., 47 S.Ct 
210, 272 U.S. 681, 71 L.Ed. 422, 49 

AL. R. 576—83 C.J. p 600 note 51 [a]. 

33. Mont.—State v. Hill County 
Dist Ct, 194 P. 308, 58 Mont -684. 
Operation of constitutional amend¬ 
ments generally see Constitutional 
Law S 4-2 b. 

Sffect as to particular provisions 

(1) The prohibitions of the Eight¬ 
eenth Amendment were not subject 
to the commerce clause or to the 
Fifth, Tenth, and Fourteenth 
Amendments to the federal Consti¬ 
tution; but those provisions were 
restrained in. their operation in so- 
far only as they severally were in¬ 
consistent with the Eighteenth 
Amendment—Hall t. Moran, 39 So. 
104, 81 Fla. 706. 

(2) The right to due process of 
law was not abrograted by this 
amendment.’—U. S. v. Crossen, D.C. 
Pa., 264 F. 459. 

39. U.S.—U. S. v. Freund, I>.C. 

Mont, 290 F. 411. 

S3 C.J. p 500 note 49u 
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Of its own force it invalidated all acts of con¬ 
gress^® and all state or territorial laws, whether 
organic or statutory,which authorized or sanc¬ 
tioned what it prohibited. 

b. Powers of Congress 

The Eighteenth Amendment, until its repeal, con¬ 
ferred on congress full police power to enforce pro¬ 
hibition. 

Practically the effect of the Eighteenth Amend¬ 
ment was to confer on congress the same powers to 
deal with the manufacture, sale, and transportation 
of intoxicating liquors intra-state as it formerly pos- 
sessed inter-state,^2 and also to confer on con¬ 
gress, as to these matters, the same police powers, 
within the several states, which the several states 
themselves enjoyed, within their own territorial lim¬ 
its, before the adoption of this amendment and if 
congress could not effectively enforce the Eighteenth 
Amendment, except by the exercise of the police 
power, it could exert such power.'*^ The power 
conferred on congress was plenary in its nature, 
and committed to congress the discretion to de¬ 
termine the legislation necessary and appropriate 
to enforce the provisions of this amendment and 
unless the enactment had no substantial relation to 
the enforcement of the constitutional prohibition, 
a court had no power to determine the wisdom of 
the enactment or challenge the manner of the ex¬ 


ercise by congress of the authority and discretion 
confided to it."^® So far as congress was concerned, 
the amendment was a grant of power and not a re¬ 
striction or curtailment of existing powers.^*^ 

Effect on powers wider commerce clause. The 
power of congress to regulate or to prohibit the 
transportation of intoxicating liquors in interstate 
commerce was fully covered by the commerce clause 
of the Constitution, and that power was not taken 
away or curtailed by the Eighteenth Amendment.^^ 

Implied powers. Under the constitutional pro¬ 
vision, giving congress power to make all necessary 
and proper laws for carrying into execution the 
powers vested in it, which provision is discussed 
generally in Constitutional Law § 68 b, congress 
has implied power to adopt any means which are 
appropriate and adapted to effectuate an express ob¬ 
ject, as long as such means are not prohibited, but 
are consistent with the Constitution, and these im-. 
plied powers extended to the enforcement of the 
Eighteenth Amendment, as well as to other parts 
of the Constitution.^® 

Disposal of liquor manufactured before amend¬ 
ment. Under the Eighteenth Amendment, congress 
could prohibit the disposal, for beverage purposes, 
of liquors manufactured before such amendment 
became effective.^® 


40. U.S.—^McCormick & Co. v. 

Brown, D.C.W.V€l, 58 F.2d 994. 

22 C.J. p 500 note 50. 

Effect of Eigrhteenth Amendment on 
Webb-Kenyon Act see Commerce 
§ 100 . 

Statute held not conflicting 
Ga.—^Ryman v. Liesf, 176 S.B. 403, 
179 Ga. 534. 

41. Colo.—Gavin v. People, 244 P. 
912, 79 Colo. 189. 

33 C.J. p 500 note 51. 

Effect of federal amendment and 
legislation on preexisting statutes 
see infra § 30. 

42. U.S.—State of Rhode Island v. 
Palmer, Mass., Ky., N.J., Wis., Mo., 
40 S.Ct. 486, 588, 253 U.S. 350, 64 
L.Ed. 946. 

33 C.J. p 500 note 54. 

Particular powers 

(1) Under the Eighteenth Amend¬ 
ment, congress had power to prevent 
or regulate the sale of denatured al¬ 
cohol which wajs not usable as a 
beverage.—^U. S. v. Glidden Co., C.C. 
A.Ohio, 119 P.2d 235, certiorari de¬ 
nied Glidden Co. v. U. S., 62 S.Ct. 
182, two cases, 314 U.S. 678, 86 L. 
Ed. 542—Keman v. Campbell, D.C. 
N.Y., 36 F.2d 778, affirmed, C.C.A., 
36 P.2d 779. 

(2) It was within the power of 
congress to make the possession of 


intoxicating liquor a crime, although 
possessed for some purpose other 
than use as a beverage.—^Hovermale 
V. U. S., C.C.A.W.Va.. 6 P.2d 586. 

(3) Congress could prohibit all 
sales of intoxicating liquor, if suit¬ 
able provision was made for nonbev¬ 
erage sales.—Sherman v. U. S., C.C. 
A,Mich., 10 F.2d 17. 

(4) Congress had power to estab¬ 

lish standard for determining wheth¬ 
er liquor is intoxicating for purpose 
of carrying out the provisions of the 
Eighteenth Amendment—U. S. v. 
Hill. D.C.Md., 1 P.2d 954. i 

(5) Congress had power to con¬ 
fiscate cars which contained liquor, 
without consideration of owner^s 
lack of knowledge.—U. S. v. Hum- 
berd, D.C.Kan., 30 P.2d 413, reversed 
on other grounds, C.C.A., C. I. T. 
Corporation v. U. S., 37 F.2d 890. 
Alcohol for industrial purposes 

The Eighteenth Amendment did 
not empower congress to prohibit 
use of alcohol for industrial purpos¬ 
es.—^McGill V. Mellon, D.C.Mass., 5 
F.2d 262. 

43. U.S.—^Lambert v. Tellowley, N. 

Y., 47 S.Ct 210, 272 U.S. 581, 71 

L.Bd. 422, 49 A.L..R. 575—U. S. v. 

Gaffney. ^aA.N.Y., 10 F.2d €94 

—Remus v. U. S., C.C.A.Ohio, 291 

F. 513, certiorari denied 44 S.Ct 

180, 263 U.S.-717, 68 D.Ed. 522. 
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N’.Y.—People V. Conti, 216 N.Y.S. 

442, 127 Misc. 244. 

33 C.J. p 500 note 56. 

44. U.S.—Piel Bros. v. Day, D.CN. 
y., 278 F. 223, affirmed, C.C.A, 281 
F. 1022, appeal dismissed 44 S.Ct 
335, 264 U.S. 599, 68 L.Ed. 869. 

45. U.S.—Street v. Lincoln Safe De¬ 
posit Co., D.C.N.y., 267 F. 706, re¬ 
versed on other grounds 41 S.Ct. 
31, 254 U.S. 88, 65 L,Ed. 151, 10 
A.L.R. 1548. 

46. U.S.—U. S. v. Freund, D.C. 
Mont, 290 F. 411. 

33 C.J. p 500 note 58* 

47. Va.—^Pollard v. Commonwealth, 
110 S.B. 354, 182 Va. 576. 

Xiixnltation on power of states 
Conn.—State v. Torello, 124 A. 375, 
100 Conn. 637. 

48. Va.—^Pollard v. Commonwealth, 
110 S.E. 354, 132 Va. 576. 

; 49. U.S.—^Lambert v. Yellowley, N. 
Y., 47 S.Ct 210. 272 U.S. 581. 71 
L.Ed. 422—Selzman v. U. S., Ohio, 
45 S.Ct. 674, 268 U.S. 466, 69 L. 
Ed. 1054—^James Everard’s Brew¬ 
eries V. Day, N.Y., 44 S.Ct. 628, 
265 U.S. 645, 68 L.Ed. 1174—U. S. 
V. Gaffney, CCA..N.Y,, 10 F.2d 694. 
S3 C.J. p 601 note 62. 

59. U.S.— State of Rhode Island v. 
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Traffic in nonintoxicants. Under the Eighteenth 
Amendment, congress had no power to prohibit traf¬ 
fic in nonintoxicating liquor within the states.^^ 

§ 24. - Concurrent Power and Appropri¬ 

ate Legislation 

The “concurrent power” to enforce the Eighteenth 
Amendment granted by the amendment to congress and 
the several states was a separate, independent power 
vested in each to provide appropriate means for en¬ 
forcement. 

By the express terms of the Eighteenth Amend¬ 
ment, congress and the several states were given 
concurrent power to enforce it by appropriate leg¬ 
islation.®^ It has been said that the words “con¬ 
current power,*^ as used in this amendment, meant 
a power conferred by the amendment which existed 
continuously in the federal and state legislatures, and 
was equal in each, and by means of which both coop¬ 
erated for the enforcement, through appropriate leg¬ 
islation, of the prohibitions of the amendment 
and also, that the words meant a power continuously 
existing for efiScacious ends to be exerted in sup¬ 
port of the main object of the amendment and mak¬ 
ing contribution to the same general aim according 
to the needs of the state, even though congress also 
had exerted the power reposed in it by the amend¬ 
ment by enacting enforcing legislation operative 
throughout the extent of its territory.®^ 

These words did not mean a joint power,®® to be 
executed both by congress and the several states,®® 
but a separate, independent power in each,®*^ which 
neither could make exclusive by first legislating for 
the enforcement of this amendment,®® or by first 
prosecuting under their respective enforcement 
laws.®® There was nothing in the meaning of the 


term “concurrent,as contained in the Eighteenth 
Amendment, making the right of the states to pass 
appropriate legislation to enforce that amendment 
any more restricted than the power conferred on 
congress to effect the same result, except that the 
law of the state could affect only those within the 
state boundaries.®® 

The term “concurrent power” in the amendment 
did not require that congressional legislation there¬ 
under should be approved or sanctioned by indi¬ 
vidual states before becoming effective,®i or author¬ 
ize congress or the states to defeat or thwart the 
prohibition contained in this amendment,®® but only 
required congress to provide appropriate means for 
enforcement of the amendment.®® The term did not 
imply a surrender by either congress or the several 
states to the other of the power to legislate.®^ 

This amendment, in providing for concurrent 
power to legislate, was based on the principle that 
the same conduct might be an offense against the 
state and also against the nation.®® 

Supremacy between federal and state power and 
laws. It has been said that the powers of congress 
and of the state legislatures were, under the Eight¬ 
eenth Amendment, independent, and, while both 
were subject to the organic law, and while acts 
of congress had nation-wide, territorial application, 
neither was, within a state, paramount,®® and that 
the federal law took precedence over state laws 
only in so far as they conflicted with it.®7 

The words “appropriate legislation,** as used in 
this amendment, meant such legislation as would 
tend to make this constitutional provision complete- 


Falmer, Mass., Ky., N.J., Wis., 
Mo., 40 S.Ct. 486, 688, 253 U.S. 350, 
64 L.Ed. 946. 

51. Me.—State v. Gauthier, 118 A. 
880, 121 Me. 522. 

State power as to traffic in nonintox¬ 
icants see infra § 84. 

52. U.S.—James Everard’s Brewer¬ 
ies V. Day, N.Y., 44 S.Ct 628, 266 
U.S. 545, 68 L.Ed. 1174. 

N.T.—U. S. V. Sumner, 211 N.Y.S. 
706, 125 Misc. 658, affirmed 214 
N.Y.S. 930, 216 AppJDiv. 782. 

Pa.—^Hazle Drug Co. v. Wilner, 131 
A. 286, 284 Pa. 361. 

3$ O.J. p 499 note 32. 

53. Conn.—State v. Ceriani, 118 A. 
816, 96 Conn. 130. 

64L U.S.—U. S. V. McCann, D.a 
Conn., 281 P. 880. 

33 CJ. p 501 note 67. 

Necessity for state legislation see 
infra § 82. 

55. U.S.—James Everard*s Brewer-, 


les V. Day, N.Y., 44 S.Ct. 628, 265 
U.S. 645, 68 L.Ed. 1174. 

33 C,J. p 501 note 68. 

56. Ga.—Cooley v. State, 110 S.B. 
449, 162 Ga. 469. 

57. U.S.—Gerber v. Schofield, D.C. 
Pa., 43 F,2d 222, reversed on oth¬ 
er grounds, C.C.A., 43 P.2d 226. 

Mo.—Ex parte Gounis, 263 S.W. 988, 
304 Mo. 428. 

S3 C.J. p 601 note 70. 

58. Ga.—Cooley v. State, 110 S.E. 
449, 152 Ga. 469. 

59. Ga.—Cooley v. State, supra, 

6a Tex.—^Bx parte Gilmore, 228 
S.W. 199, 88 Tex.Cr. 529. 

61. U.S.—James Everard^s Brewer¬ 
ies V. Day, N.Y., 44 S.Ct 628, 265 
U.S. 645, 68 Ii.Ed. 1174—State of 
Rhode Island v. Palmer, Mass., 
Ky., N.J., Wis., Mo., 40 S.Ct 486, 
688, 253 U.S. 360, 64 L.Ed. 946. 

62. U.S.—State of Rhode Island v. 
Palmer, supra—^Ex parte Crook- 
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shank, D.C.Cal., 269 P. 980. appeal 
dismissed 42 S.Ct 45, 257 U.S. 
664, 66 L.Ed. 424. 

Me.—State v. Gauthier. 118 A. 380, 
121 Me. 522. 

63. U.S.—State of Rhode Island v. 
Palmer, Mass., Ky., N.J., Wis., 
Mo., 40 S.Ct 486, 688, 253 U.S. 350, 
64 L.Ed. 946. 

64. Mass.—In re Opinion of Jus¬ 
tices, 133 N.E. 453, 239 Mass. 606. 

65. U.S.—Gerber v. Schofield, D.C. 
Pa., 43 P.2d 222, reversed on other 
grounds, C.C.A., 43 P.2d 226. 

33 C.J. p 601 note 77. 

66. Me.—State v. Gauthier, 118 A. 
380, 121 Me. 622. 

83 C.J. p 601 note 79. 

67. N.Y.—^People v. Poley, 118 N.Y. 
S. 270, 113 Misc. 244. 

N.C.—State v. Hammond, 125 S.E. 
402, 188 N.a 602. 
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ly operative and effective.68 They did not override 
settled principles of constitutional law concerning 
the enactment of statutes,69 and they afforded no 
foundation for any kind of legislative action by 
the states, except such as heretofore had been un¬ 
derstood and practiced.*^® 

Power to define ^'intoxicating liquor” It was 
held that^ as the express concurrent power of the 
congress and the several states to enforce the 
Eighteenth Amendment did not include concurrent 
power to define the subject matter of the amend¬ 
ment, the definition of “intoxicating liquors” enact¬ 
ed by congress was controlling to make the organic 
prohibitions uniformly effective wherever they were 
applicable but there was authority directly to 
the contrary,'72 and the contention that the defini¬ 
tion of intoxicating liquor contained in the Volstead 
Act read itself into a state statute and, without valid 
state legislation, became in effect, a part of the stat¬ 
ute, was expressly denied.73 

§ 25. — The National Prohibition Act in 
General 

The National Prohibition Act, commonly known as 
the Volstead Act, was enacted to enforce the Eighteenth 
Amendment, and was operative within the territorial lim¬ 
its of the United Statejs, with the exception of the 
Panama Canal Zone. 

The National Prohibition Act, commonly known 
as the Volstead Act,'^^ which was subsequently ren¬ 
dered inoperative by the Twenty-First Amendment, 
as discussed infra § 26, was a comprehensive stat¬ 


§ 26 

ute enacted to enforce the Eighteenth Amendment 
to the federal Constitution,*^® and to prevent the 
manufacture and sale of intoxicating liquors for 

beverage purposes.^® 

Having been enacted to carry out the provisions 
of a constitutional amendment applicable to all the 
states and territories, this act was binding on all 
the states and the officers and inhabitants thereof,^^ 
even in states which failed to enact enforcement 
legislation.'^® Jt was more binding than a state’s 
own laws, since the state cannot amend or repeal 
federal laws.'^9 It was operative throughout the 
territorial limits of the United States, with the ex¬ 
press exception of the Panama Canal Zone.®® It 
did not apply to domestic vessels when outside the 
territorial waters of the United States;®! but it 
did apply to all merchant vessels, whether foreign 
or domestic, when within those waters, save as the 
Panama Canal Zone exception provided otherwise.®^ 
This act was a prohibition statute solely, and lim¬ 
ited and regulated existing rights or privileges, and 
did not confer any rights.®® 

The procedural features of the act were not of 
their own force controlling in the various states.®^ 

§ 26. -Validity of Act 

Prior to the Twenty-First Amendment, which ren¬ 
dered those acts inoperative, the Volstead Act and its 
amendment, and particular provisions thereof, were held 
valid. 

Since the validity of the National Prohibition Act 
and the amendment thereto depended on the power 
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68. U.S.—State of Rhode Island v. 
Palmer, Mass., Ky., N.X, Wis., 
Mo., 40 S.Ct 486, 688, 263 U.S. 
350, 64 Li.Ed, 946. 

33 C.J. p 501 note 81. 

69. Mass.—In re Opinion of Jus¬ 
tices, 133 N.B. 453, 239 Mass. 606. 

70. Mass.—^In re Opinion of Jus¬ 
tices, supra. 

71. Fla.—^Wood v. Whitaker, 89 So. 
118, 81 Fla. 653—Johnson v. State, 
89 So. 114, 81 Fla. 783. 

33 C.J. p 501 note 84. 

72. Me.—State v. Gauthier, 118 A. 
380, 121 Me. 622. 

33 C.J. p 601 note 85. 

73. Me.—State v. Gauthier, supra. 

33 C.J. p 502 note 86. 

74. U.S.—State of Rhode Island v. 
Palmer, Mass., Ky., N.J., Wis., 
Mo., 40 S.Ct. 486, 688, 263 U.S. 
350, 64 l4.Ed. 946. 

33 C.J. p 334 note 44. 

75- U.S.—^Donnelley v, U. S., 48 S. 

Ct 400, 276 U.S. 605, 72 L.Ed. 676. 
33 O.J. p 334 note 46, 


Effect of definition of ^'intoxicating' 
liguor*’ 

Me.—State v. Gauthier, 118 A. 380, 
121 Me. 522. 

33 C.J. p 502 note 87 [al. 

78. U.S.—U. S. V. Tugrinovich, Or., 
41 S.Ct 551, 256 U.S. 450, 65 L.. 
Ed. 1043. 

77. N.T.—Parrelly v. Wells, 189 N. 
Y.S. 34, 116 Misc. 632. 

Any place within state where in¬ 
toxicating liquor was illegally sold 
was a public nuisance under the act. 
—U. S. V. Sumner, 211 N.Y.S. 705, 
125 Misc. 658, affirmed 214 N.Y.S. 
930, 216 App.Div. 782. 

78. N.Y.—^Boliver v. Monnat, 224 N. 
Y.S. 635, 130 Misc. 660. 

Zdmitations on state’s powers 

State could not refuse process of 
its courts to prosecute actions au¬ 
thorized by Volstead Act and could 
not forbid its officers exercising 
powers or performing duties con¬ 
ferred and imposed thereby; and 
state could not nullify provision of 
National Prohibition Act authorizing 
district attorney to sue to abate 
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liquor nuisance in state court—^U. S. 
V. Sumner, 211 N.Y.S. 705, 125 Misc. 
658, affirmed 214 N.Y.S. 930, 216 App. 
Div. 782. 

79. N.Y.—^U. S. V. Sumner, supra, 

80. U.S.—Cunard SS. Co., Ltd. v. 
Mellon, N.Y., 43 S.Ct 604, 262 U. 
S. 100, 67 L.Ed. 894, 27 A.L.R. 
1306. 

33 C.J. p 502 notes 89, 90. 

Puerto Bico 

U.S.—Ramos v. U. S., C.C.APuerto 
Rico, 12 F.2d 761. 

81. U.S.—Cunard SS. Co.. Ltd. v. 
Mellon, N.Y., 43 S.Ct 504. 262 U. 
S. 100, 67 L.Ed. 894, 27 A.L.R. 
1306. 

82. U.S.—Cunard SS. Co., Ltd. v. 
Mellon, supra. 

83. Cal.—^Ex parte Hixson, 214 P. 

677, 61 CaLApp. 200, dismissed 

Hixson V. Oakes, 44 S.Ct 614, 265 
U.S. 254, 68 L.Ed. 1006. 

33 C.J. p 502 note 93. 

84. Cal.—^Ex parte Brambinl, 218 P. 
669, 192 CJaL 19, error dismissed 
Brambini v. U. S., 46 S.Ct 461, 
267 U.a 584, 69 IxEd. 799, 



INTOXICATING LIQUOBS 


48 C.J.S. 


1 26 

granted congress by the Eighteenth Amendment, the 
repeal of that amendment by the Twenty-First 
Amendment rendered the act and its amendment in- 
■operative.^5 Prior to the Twenty-First Amend¬ 
ment, the National Prohibition Act, or Volstead 
Act,^^ and the amendment thereto,**^ were held val¬ 
id against numerous and various attacks on its con¬ 
stitutionality. 

Particular provisions of the Volstead Act and 
the amendment thereto were held valid as reason¬ 
ably adapted to the enforcement of the Eighteenth 
Amendment, including provisions defining ‘‘in¬ 
toxicating liquor,and provisions as to the sale 
of denatured alcohol where the purchaser intended 
to use it for beverage purposes,^® as to the posses- 

sion^i and the transportation^^ of intoxicating liq¬ 
uors, as to the power of the commissioner of in¬ 
ternal revenue to issue and revoke permits for the 
manufacture or sale of liquor,9^ as to what should 
constitute a nuisance,and as to proceedings to 
enjoin a nuisance.^® Other provisions which were 
held valid on the same ground included provisions 


permitting only spirituous and vinous liquors to be 
prescribed for medicinal purposes,provisions re¬ 
quiring a physician prescribing alcohol to have se¬ 
cured a permit from the commissioner of internal 
revenue, 97 to have given bond,^^ to employ only 
official forms supplied by the commissioners except 
in emergencies,99 and to keep a record of his pre¬ 
scriptions,^ and provisions limiting the number of 
prescriptions which a physician should make^ or 
the dosage of alcohol which a physician might pre¬ 
scribe.® 

In so far as the Prohibition Act was inconsistent 
with subsequent federal legislation it was super¬ 
seded by the later statute.'^ 

§ 27. -Construction of Act 

The Volstead Act was required to be liberally con¬ 
strued so as to prevent the use of intoxicating liquor as 
a beverage. 

Under a specific provision to that effect in the 
Volstead Act, which has since been rendered in¬ 
operative by the Twenty-First Amendment, as dis- 


85. tr.S.—TJ. S. V. Gibson, D.C.N.C., 
5 P.Supp. 153, affirmed TJ. S. v. 
CHiambers, 54 S.Ct. 434, 291 U.S. 
217, 78 KEd. 763. 89 A.L.R. 1510, 
followed in, C.C.A.Ala., Hutchens 
V. TJ. S., 68 P,2d 1006, C.aA.1^. 
Comerz v. U, S., 60 P.2d 1002. C. 
C.A.Iia., Cossiboin v. TJ. S., 69 P. 
2d 1002, aCA-La., Goldberg v. TJ. 
a, 69 F.2d 1005. C.C.A.Tex, Mar¬ 
tino V. TJ. S., 69 F.2d 1010 and 
C.C.AAla.. Miller v. U. S., 69 P. 
2d 1011. 

88. TJ.S.—^Druggan v. Anderson, HI., 
46 S.Ct 14, 269 U.S. 36, 70 Lr.Ed. 
151—Carnahan v. U. S., C.C.A.Mo„ 
35 P.2d 96, 67 A.I..R, 1035, certio¬ 
rari denied 60 S.Ct 238, 281 U.S. 
723, 74 L.Ed. 1141. 

33 C.J. p 502 notes 94, 95. 

87. U.S.—Lambert v. Tellowley, N, 
T., 47 S.Ct. 210, 272 U.S. 681, 71 
UEd. 422, 49 A.L.R. 575. 

88. U.S.—TT. S. V. Spallo, D.C.Mo., 
48 F.2d 891—U. S. v. A Quantity of 
Contraband Liquor and Miscellane¬ 
ous Articles, D.C.Pa., 47 P.2d 321— 
Carnahan v. U. S.. C.C.A.M 0 ., 35 P. 
2d 96, 67 A.L.It 1035, certiorari de¬ 
nied 50 S.Ct 238, 281 U.S. 723, 74 
L.Bd. 1141—Gunnoe v. U. S., C.C. 
A.W.Va., 34 P.2d 12—Myers v. U. 
S., C.aA.Neb., 15 P.2d 977—Selig- 
man v. Bowers, D.C.N.T., 4 P.2d 
1011, appeal dismissed 46 S.Ct 
473, 271 U.S. 642, 70 L.Ed. 1127. 

Cal.—Shell Oil Co. v. Superior Court 
in and for Los Angeles County, 
2 P.2d 801, 213 Oat 696, 

Oa.—Chatham Motor Co. v. Griffith, 
122 as, m, 157 09. m. 


TTse of wine for sacramental pur¬ 
poses 

U.S.—Shapiro v. Lyle, D.C.Wash., 30 
F.2d 971, appeal dismissed, C.C.A., 
36 P.2d 1021. 

80. U.S.—State of Rhode Island v. 
Palmer, Ky., Mass., Mo., N.J., 
Wis., 40 act 486, 688, 253 U.S. 

350. 64 L.Ed. 946. 

33 C.J. p 602 note 96. 

90. U.S,—Selzman v. U. S., Ohio, 45 

S.Ct 574, 268 U.S. 466, 69 L.Ed. 

1054. 

91. U.S.—Scaffidi v. U. S., C.C.A. 
Mass., 37 F.2d 203—Riggs v. U. S., 

C. C.A.W.Va., 14 P.2d 5, certiorari 

denied 47 S.Ct 110, 273 U.S. 719, 
71 L.Ed. 857 and Riggs v. Work¬ 
man, 47 S.Ot 110, 273 U.S. 719. 

71 L,Ed- 857—Keen v. U. S„ C.C. 

A.Mo., 11 P.2d 260—Gatterdam v. 
U. S., C.C.A,Ky.. 5 P.2d 673—Jor¬ 
dan V. U. S., C.C.A,Idaho, 299 P. 
298, 

33 C.J. p 602 note 97. 

92. U.S.—Street v. Lincoln Safe I>e- 
posit Co., D.aN.T., 267 P. 706, re¬ 
versed on other grounds 41 S.Ct 
31, 264 U.S. 88, 65 L.Bd. 161— 
Comeli v. Moore, D.C.Mo., 267 P. 
466, affirmed 42 S.Ct 176, 267 U. 
S. 491, 66 L.Ed. 332. 

93. U.S.—Sehnltzler v. Tellowley, 

D. C.N.Y., 290 P. 849. 

94. U.S.—U. S. V. Lockhart H.C. 
Neb., 33 P.2d 597—U. S. v. Amer¬ 
ican Brewing Co., D.C.Pa., 1 P.2d 
1001—S. V. Boynton, D.C.Mich., 
297 P. 261. 

Wis.—U. S. V. Richards, 229 N,W, 
667, 201 Wis. 130. 

33 <XJ. p 502 note 1. 
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95 . U.S.—Simon v. U. S., C.C.A.Har 

wall, 62 P.2d 13—U. S. v. Lock¬ 
hart D.C.Neb.. S3 P.2d 697— 
Schlieder v. U. S.. C.C.A.La, 11 P. 
2d 345—Wedel v. U. S., C.C.A.Cal.. 
2 F.2d 462—^Peter Hand Co. v. 
U. a, C.C.A.I11., 2 P.2d 449—U. 

S. V. Schwartz, D.C.Mass., 1 P.2d 
718. 

Wis.—U. S. V. Richards, 229 N.W. 

657, 201 Wis. 130. 

33 O.J. p 502 note 2. 

98. U.S.—^James Everard*s Brewer¬ 
ies V. Day, N.T., 44 S.Ct 628, 265 
U.S. 545, 68 L.Ed. 1174. 

33 C.J. p 502 note 8. 

97. U.S.—U. S. V. Freund, D.C. 
Mont, 290 P. 411. 

9a U.S.—^U. S. V. Freund, supra 

99. U.S.—^U, S. V. Preund, supra. 

1. U.S.—^U, S. V. Preund, supra, 
a U.S.—^Lambert v. Tellowley, N. 

T. , 47 S.Ct 210, 272 U.S. 681, 71 
LuEd. 422, 49 A.L.R. 575. 

Contra U. a v. Preund, D.C.Mont, 
290 P. 411. 

3. U.S.—^Lambert v. Tellowley, N. 
T., 47 S.Ct 210, 272 U.S. 581, 71 
L.Ed. 422, 49 A.L.It 575—Price v. 
Bussell, D.C.Ohio, 296 P. 263. 
Before the rule was settled by the 

supreme court there were some cas¬ 
es to the contrary.—^D. S. v. Preund, 
D.aMont, 290 P. 411—33 C.J. p 502 
note 9. 

4. Tariff act superseded provisions 
of any prior prohibition statute In¬ 
consistent therewith.—Charles Zim¬ 
merman Sons Co. V. Ferguson, D.C. 
Mich., 16 F.2d 604, rehearing denied 
IS P.2d 125. 



48 C.J.S. 

cussed supra § 26, all the provisions thereof were 
required to be liberally construed to the end that 
the use of intoxicating liquor as a beverage would 
be prevented but this provision was held not to 
justify courts in extending the prohibitive provi¬ 
sions of the act beyond what was plainly stated, or 
in omitting language which would change its plain 
meaning.^ 

§ 28. - Effect on Existing Federal Stat¬ 

utes 

The National Prohibition Act repealed existing fed¬ 
eral legislation to the extent that such legislation was 
lncoh|sistent with it. 

The provision of the National Prohibition Act, 
which act has since been rendered inoperative by 
the Twenty-First Amendment, as is dicussed supra 
§ 26, that all provisions of law that were incon¬ 
sistent therewith were repealed only to the extent 
of such inconsistency, and that the regulations 
therein providing for the manufacture or traffic in 
intoxicating liquors should be construed as an ad¬ 
dition to existing laws, was only declaratory of the 
general law concerning repeals by implication.^ 
ITie provision that this act should not relieve any 
person from any liability, civil or criminal, hereto¬ 
fore or hereafter incurred under existing laws, was 
interpreted in view of the constitutional provision 
contained in the Eighteenth Amendment and the 
provisions of this act intended to make that amend¬ 


§ 29 

ment effective.^ Under the act of congress supple¬ 
mental to the National Prohibition Act, the laws 
relating to intoxicating liquor in force when the 
latter act was enacted and not in conflict with such 
act were continued but such act was not applica¬ 
ble to a prosecution under an indictment filed prior 
to the enactment of such supplemental act.^^ 

§ 29. State Control under Concurrent Power 

The Eighteenth Amendment was not the source 
of the states’ power to adopt prohibitory measures, and 
it did not deprive them of such power. 

The Eighteenth Amendment to the federal con¬ 
stitution, which has since been repealed, as dis¬ 
cussed supra § 22, was not the source of the power 
of the states to adopt and enforce prohibitory meas¬ 
ures,since they had such power under their in¬ 
herent police power, as discussed infra § 33; and 
state prohibitory laws, whether enacted before or 
after the amendment, derive their force from the 
power originally belonging to the states and pre¬ 
served to them by the Tenth Amendment.^^ The 
states did not, by the adoption and ratification of 
the Eighteenth Amendment, surrender any of the 
powers theretofore possessed by them to prescribe 
effective prohibition of the liquor traffic,but only 
the power to permit such traffic.^^ While they ac¬ 
corded to the federal government power to enforce 
the absolute prohibition of the liquor traffic through¬ 
out the territorial limits of the United States, 
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B. U.S.—Herbert v. Anstine, C.CA. 
Md., 37 F.2d 662—U. S. v. Good¬ 
win, D.aCaL, 1 F.2d 36. 

N.Y.—Gass V. Wetmore, 264 N.T.S, 
658, 238 App.Div, 398, affirmed 191 
N.E. 616, 624 N.T. 663, reargument 
denied and amended 191 N.E. 636, I 
264 N.T. 704, reargument denied 
193 N.E. 328, 265 N.T. 678, certio¬ 
rari denied 56 S.Ct 108, 293 U.S. 
666, 79 Li.Ed. 668, petition granted 
55 S.Ot. 208, rehearing denied 55 S. 
Ct. 212, 293 U.S. 632. 79 L.Ed. 717 
—^Tenck v. Lawson, 232 N.Y.S. 
449, 225 App.Div. 198. 

33 C.J. p 602 note 10. 

Construction of forfeitxire provisions 
see infra § 385. 

Segnlatioxis within mXe 

Prohibition law and regulations 
were construed and administered 
sensibly to attain statutory purpose. 
—Herrman v. Lyle, D.C.Wash., 41 P. 
2d 769. 

e. U.S.—^U. S. ex rel. Soeder v. 
Crossen, D.C.Pa., 264 F, 459. 

7. U.S.—U. S. V. Stafoff, D.C.Mo., 
268 F. 417, affirmed 43 S.Ct. 197, 
260 U.S. 477, 67 L.Bd. 368. 

33 C.J. p 502 note 13. 

Effect of Eighteenth Amendment and 

48 C U 


Volstead Act on preexisting state 
statutes see infra § 30. 

Alaska Dry Act held not repealed 
U.S.—Stan worth v. U. S., C.C. A. Alas¬ 
ka, 45 F,2d 158—^Peterson v. U. S., 
C.C.A.Alaska, 297 P. 1000. 

8. U.S.—U. S. V. Yuginovich, Or., 41 
S.Ct. 551, 256 U.S. 450, 65 L.Ed. 
1073. 

9. U.S.—Benton v. U. S., C.C.A.N.C., 
80 F.2d 162, certiorari denied 56 
S.Ct. 497, 297 U.S. 705, 80 L.Bd. 
993. 

10. U.S.—U. S. V. McKenzie, D.G 
Mich., 283 F. 667. 

11. U.S.—McCormick & Co. v. 

Brown, W.Va., 62 S.Ct. 522, 286 
U.S. 131, 76 L.Ed. 1017, 87 A.L.R. 
448. 

Ark.—Kyzer v. State, 13 S.W.2d 603, 
178 Ark. 1167. 

N.J.—Snyder v. Morgan, 154 A. 625, 
9 N.J.Misc. 293. 

N.C.—State v. Hammond, 126 S.E. 
402, 188 N.C. 602. 

N.D.—State v. Severin, 228 N.W. 199, 
58 N.D. 792. 

Pa.—Commonwealth v. Gardner, 147 
A. 627, 297 Pa. 498. 

Tenn.—State ex rel. Major v. Cum¬ 
mings. 168 S.W.2d 713, 178 Tenn. 
378, 139 A.L.R. 837. 
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W.Va.—State v. Moore, 122 S.E. 147, 
95 W.Va. 604. 

33 C.J. p 503 note 19. 

12. U.S.—^McCormick & Co. v. 

Brown, W.Va., 52 S.Ct. 622. 286 
U.S. 131, 76 L.Ed. 1017, S7 A.L.R. 
448. 

N.C.—State v. Jaynes, 153 S.B. 410, 
198 N.a 728. 

Pa.—Commonwealth v. Gardner, 147 
A. 527, 297 Pa. 498. 

33 C.J. p 503 note 21. 

13. U.S.—^Dugan v. Bridges, D.C.N. 
H., 16 F.Supp. 694, appeal dis¬ 
missed 57 S.Ct. 668, 30 U.S. 684. 
81 L.Ed. 887. 

N.C.—State v. Jaynes, 153 S.E. 410. 
198 N.C. 728. 

Tex.—^Pord v. State, Civ.App., 209 
S.W. 490. 

W.Va.—State v. Moore, 122 S.E. 147, 
95 W.Va. 604. 

33 C.J. p 503 note 22. 

14. U.S.—Ex parte Crookshank, D.C. 
Cal., 269 F. 980, appeal dismissed 
42 S.Ct. 45, 257 U.S. 664, 66 LEd. 
424. 

15. U.S.—^U. S. V. Lanza, Wash., 43 
S.Ct. 141, 260 U.S. 377, 67 I*Ed- 
314. 

33 OJ. p 603 note 24. 
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§ 29 

they still retained the same right to themselves, 
within their own boundaries,^^ subject to the lim¬ 
itation that legislation by them could not conflict 
wdth the Eighteenth Amendment or federal legis¬ 
lation passed pursuanc thereto.^^ 

Notwithstanding the Eighteenth Amendment, the 
states could enact new laws as to intoxicating liq¬ 
uors which tended to effectuate and not defeat the 
provisions of the Eighteenth Amendment and fed¬ 
eral legislation enacted thereunder and they 
could enact any laws on the subject as long as they 
did not undertake to declare that lawful which the 
amendment or congressional act declared unlaw¬ 
ful, or seek to legalize that which the amendment 
declared illegal.^9 The only privilege of which they 
were deprived by the amendment was that they 
could not enact or enforce laws which would be 
inimical to or tend to defeat the amendment or 
acts of congress passed by virtue of it^® 

Constitutional restrictions. While, prior to the 
Eighteenth Amendment, the power of the states to 
enact prohibitory laws was subject to some restric¬ 
tions arising out of the federal constitution, chiefly 
the commerce clause ,21 the amendment put an end 
to such restrictions,^^ and they were left free to 
enact prohibitory laws applying to all transactions 
within their limits.23 


§ 30. -Effect of Federal Amendment and 

Legislation on Preexisting Statutes 

state provisions which were not inconsistent with the 
Eighteenth Amendment and the National Prohibition Act 
were not repealed or superseded thereby. 

The provisions of state liquor laws, which were 
not inconsistent with the Eighteenth Amendment 
and the National Prohibition Act, but which tended 
fairly to the enforcement of such amendment, were 
not repealed or superseded by such amendment or 
act, but remained unimpaired and could be enforced 
by the state courts,^4 for such provisions, if they 
would constitute appropriate legislation for the en¬ 
forcement of such amendment if enacted after its 
adoption, were no less appropriate because in ex¬ 
istence at the time of its adoption.^5 Qn the other 
hand, all the provisions of state liquor laws which 
sanctioned what the Eighteenth Amendment pro¬ 
hibited or which were repugnant to or in conflict 
with, the National Prohibition Act were superseded 
or repealed.^® 

§31. - Repugnant or Conflicting State 

Legislation 

state legislation which was repugnant to the Eight¬ 
eenth Amendment was invalid and unenforceable. 

Where state legislation was repugnant to, or in 
conflict with, the Eighteenth Amendment,27 or with 
federal legislation for its enforcement, 2 ^ such state 


16. U.S.—Colonial Drug & Sales Co. 
V. Western Products Co., C.C.A. 
Colo.. 54 P.2d 216. 

Conn.—State v. Torello, 124 A, 375, 
100 Conn. 637, 

33 O.J. p 503 note 25. 

17. N.T,—People v. Vandewater, 164 
N.B, 864, 250 N.Y, 83. 

N.C.—State v. Hammond, 125 S.B. 
402, 188 N.C. 602. 

Tenn.—State ex rel. Major v. Cum¬ 
mings. 158 S.W.2d 713, 178 Tenn. 
378. 139 A.L.R. 837. 

33 O.J. p 503 note 26. 

18. Ind.—^Ellwanger v. State, 180 N. 
E. 287. 203 Ind. 307. 

Tex.—Gu«?e v. State, 260 S.W. 852, 
97 Tex.Cr. 212. 

33 C.J. p .i>0u note 31. 

18. Wash.—State v. Montgomery, 
209 P. 1099, 121 Wash. 617. 

20. Wash.—State v. Montgomery, 
supra—State r. Jewett, 207 P. 3, 
120 Wash. 36. 

21. U.S.—U. S. V. Lanza, Wash., 43 
S.Ct. 141, 260 U.S. 377, 67 L.Ed. 
314—McCormick & Co. v. Brown, 
D.aw.Va., 68 F.2d 994. 

Pa.—Commonwealth v. Gardner, 147 
A. 527, 297 Pa. 498. 

22. U.S.—U. S. V. Lanza, Wash., 43 
S.Ct. 141, 260 U.S. 377, 67 L.Ed. 
314. 


Pa.—Commonwealth v. Gardner, 147 
A. 527, 297 Pa. 498. 

23. U.S.-—U. S. V. Lanza, Wash., 43 
S.Ct. 141, 260 U.S. 377, 67 L.Ed. 
314. 

24. U.S.—McCormick & Co. v. 
Brown, W.Va., 62 S.Ct. 522, 286 U. 
S. 131, 76 L.Ed. 1017, 87 A.L.R. 
448. 

Ala.—Greenwood v. Abernathy, 152 
So. 33, 228 Ala, 26—Miller v. State, 
96 So. 718, 19 Ala.App. 229, certio¬ 
rari denied Ex parte Miller, 96 So. 
719, 209 Ala. 553. 

Fla.—Carroll v. Merritt, 109 So. 630, 
91 Fla. 893. 

Ga.—Abbott V. State, 125 S.E. 723, 
33 Ga.App. 146. 

La.—State v. McDonald, 160 So. 75, 
second case, 181 La. 549. 

Md.—Weisengoff v. State, 123 A, 
107, 143 Md. 638, affirmed Molinari 
V. State of Maryland, 44 S.Ct. 179, 
263 U.S. 685, 68 L.Ed. 606. 

Mich.—People v. Avery, 211 N.W. 
349, 236 Mich. 649. 

Tenn.—Dittbemer v. State, 291 S.W. 
839, error dismissed Dittburner v. 
State of Tennessee, 48 S.Ct, 38, 
275 U.S. 576, 72 L.Ed. 435. 

Tex,—^Knott v. State, 274 S.W. 978, 
100 Tex.Cr, 468—Goforth v. State, 
269 S.W. 98, 99 Tex.Cr. 211— 
Hughes V. State, 268 S.W. 960, 
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99 Tex.Cr. 244—Welk v. State, 260 
S.W. 1118, 96 Tex.Cr. 653—Belcher 
V. State, 258 S.W. 816, 96 Tex.Cr. 
561—^Madsen v. State, 264 S.W. 
955, 95 Tex.Cr. 439. 

33 C.J. p 503 note 35. 

Effect on preexisting federal legisla¬ 
tion see supra § 28. 

More stringent state laws were 
not superseded, and the federal 
amendment and legislation granted 
no right to violate the state law.— 
Colonial Drug & Sales Co. v. West¬ 
ern Products Co., CC.A.C 0 I 0 ., 64 F. 
2d 216. 

25. U.S.—Vigliotti v. Common¬ 
wealth of Pennsylvania, Pa., 42 
S.Ct. 330, 258 U.S. 403, 66 L.Ed. 
686 . 

33 C.J. p 604 note 86. 

26. U.S.—State of Rhode Island v. 
Palmer, Ky., Mass., Mo., N.J., 
Wis., 40 S.Ct 486, 688, 253 U.S. 
360. 64 L.Bd. 946. 

33 C.J. p 504 note 37, 

27. Conn.—State v. Cerianl, 113 A. 
316, 96 Conn. 130. 

33 O.J. p 604 note 38. 

28. N.J.—Katz V. Eldredge, 117 A. 
841. 97 N.XLaw 123, 98 N.J.Law 
125. 

33 C.J. p 504 note 39. 
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legislation was invalid and unenforceable. A state 
liquor law was not, however, invalidated because it 
did not coincide with federal legislation,29 but for 
this result to follow there must have been a re¬ 
pugnancy or conflict of such a nature that the two 
acts could not be reconciled or consistently stand 
together.20 It was held that only state legislation 
having the effect of defeating prohibition could be 
said to conflict with federal legislation and leg¬ 
islation which was an aid to the amendment and the 
federal legislation and not inconsistent with, or re¬ 
pugnant to, it was valid.22 State legislation was 
not required to be as comprehensive as federal,23 
or provide the same penalties^^ or procedure.25 
Thus the fact that a state statute had a broader 
scope than the federal legislation,36 or that the 
penalty imposed was more27 or less38 severe than 
that provided by federal legislation would not in¬ 
validate the statute. 

While, except with respect to penalties, a state 
could not legislate more liberally than congress,29 
or authorize what congress forbade,^® it could leg¬ 
islate more rigorously^i and it could forbid and 


provide penalties for acts not prohibited by con¬ 
gress, ^2 such as possession of liquor, ^2 even in one’s 
own home,although it was also held that a state 
statute regulating the possession of intoxicating liq¬ 
uors could not abridge the privilege expressly con¬ 
ferred by the federal law as to the possession of 
intoxicating liquors in the bona fide residence of a 
person where such liquors were lawfully obtained 
and were used only for the family purposes stated 
in the federal act.^5 

Partial conflict. The fact that some provisions of 
a state statute were in conflict with the federal stat¬ 
ute did not render inoperative provisions w^hich 
were genuinely appropriate for the enforcement of 
the amendment.^® It was held, however, that a 
person could not be committed in a state court for 
the violation of a state statute which contained one 
exception exculpating him, although the exception 
was in conflict with the federal law on the sub¬ 
ject. 

§ 32. -- Necessity for State Legislation 

While the states had the duty of enforcing the Eight- 


29. N.D.—State v. Severin, 228 N. 
W. 199, 58 N.D. 792. 

Ohio.—State v. Graham, 30 Ohio N. 
P.,N.S., 387. 

Tex.—Brown v. State, 276 S.W. 438, 
101 Tex.Cr. 495—Mathis v. State, 
260 S.W. 603, 97 Tex,Cr. 222—Lee 

V. State, 255 S.W. 425, 95 TexCr. 
654—Griffin v. State, 255 S.W. 173, 
95 Tex.Cr. 588—^Reich v. State, 251 
S.W. 1072, 94 Tex.Cr. 449—Lott v. 
State, 251 S.W. 1070, 94 TexCr. 
630. 

Vt.—State V. Lucia, 157 A, 61, 104 
Vt. 53. 

33 C.J. p 504 note 40. 

30. Mass.—Commonwealth v. Dze- 
wiacin, 147 N.E. 582, 262 Mass. 
126. 

Vt.—State v. Lucia, 157 A, 61, 104 
Vt. 53. 

33 C.J. p 504 note 41. 

31. La.—State v. McDonald, 160 So. 
75, second case, 181 La. 549. 

33 C.J. p 504 note 42. 

32. U.S.—^Premier-Pabst Sales Co. v. 
McNutt, D.aind., 17 F.Supp. 708. 

Ala.—Tranum v. Stringrer, 113 So, 
541. 216 Ala. 522. 

Del.—State v. Fahey, 126 A. 730, 2 

W. W.Harr. 504. 

Wash.—State v. Booher, 268 P. 167, 
148 Wash. 149, appeal dismissed 
Booker v. State of Washingrton, 49 
S.Ct. 417, 279 U.S. 822. 73 L.Ed. 

976. 

33. La.—State v. Roberson, 106 So. 
728, 160 La. 155. 

33 O.J. p 504 note 4S. 


34. Vt.—State v. Lucia, 157 A. 61, 
104 Vt 53. 

33 C.J. p 504 note 44. 

35. Fla.—^Johnson v. State, 89 So. 
114, 81 Fla. 783. 

Me.—State v. Gauthier, 118 A. 380, 
121 Me, 522. 

Xn California 

The Wriffht Act adopted the penal 
provisions of the Volstead Act but 
did not thereby adopt the procedural 
features of the federal act.—Ex 
parte Brambini, 218 P. 669, 192 Cal. 
19, error dismissed Brambini v. U. 
S., 45 S.Ct 461, 267 U.S. 584, 69 L. 
Ed. 799—People v. Pagni, 230 P. 
1001, 69 Cal.App. 94—People v. Silva, 
227 P. 976, 67 CaLApp. 351. 

36. U.S.—^McCormick & Co. v. 

Brown, W.Va., 62 S.Ct 622, 286 
U.S. 131, 76 L.Ed. 1017, 87 A.L.R. 
448—^Van Oster v. State of Kan¬ 
sas, Kan., 47 S.Ct 133, 272 U.S. 
466, 71 L.Ed. 354, 47 A.L.a 1044. 

37. Cal,—^People v. Wood, 264 P. 
298, 88 CaLApp. 621. 

Tex—Brodus v. State, 50 S.W.2d 289, 
121 TexCr. 156. 

33 C.J. p 605 note 46. ' 

38. La,—State v. Patterson, 107 So. 
106, 160 La. 269. 

33 C.J. p 605 note 47. 

39. U.S.—^McCormick & Co. v. 
Brown, W.Va., 52 S.Ct 622, 286 
U.S. 131, 76 L.Ed. 1017, 87 A.L.R. 
448—^Ex parte Crookshank, D.C. 
Cal,, 269 F. 980, appeal dismissed 
42 S.Ct 45. 267 U.S. 664, 66 L.Ed. 
424. 


40. Tex—^Ex parte G'lmore, 228 S. 
W. 199. 88 TexCr. 529. 

33 C.J. p 505 note 50. 

41. U.S.—McCormick & Co. v. 

Brown, W.Va., 52 S Ct. 522, 286 U. 
S. 131, 76 L.Ed. 1017, 87 A.L.R. 
448. 

Ky.—Pulliam v. Commonwealth, 278 
S.W. 134. 211 Ky. 766. 

N.C.—State v. Jaynes, 153 S.E. 410, 
198 N.C. 728—State v. Lassiter, 
151 S.E. 721. 198 N.C. 3.')2—State 
V. Hammond, 125 S.E. 402, 188 N. 
C. 602. 

N.D.—State v. Severin, 228 N.W. 199, 
58 N.D. 792. 

Vt.—State V. Lucia, 157 A, 61, 104 
Vt 53. 

33 C,J. p 505 note 51. 

Smaller percentagre of alcohol re- 
(inixed 

U.S.—Chapman v. Boynton, D.C.Kan„ 

4 F.Supp. 43—Richmire v. Leg^^, 

, D.C.Ga., 3 F.Supp. 787. 

42. Pa.—Commonwealth v. Lichter, 

1 PaDist & Co. 709, 2 WashCo. 
100, 70 Pittsb.Leg.J. 433. 

33 C.J. p 505 note 52. 

43. Wash.—State v. Tubbs, 246 P. 
932, 139 Wash. 338. 

44. Vt.—State v. Lucia, 157 A, 61, 
104 Vt 53. 

45. Fla.—Spooner v. Curtis, 96 So. 
836, 85 Fla. 408. 

33 C.J. p 505 note 53. 

46. Pa.—Commonwealth v. Lichter, 
1 Pa.Dist & Co. 709, 2 Wash.Co. 
100, 70 Pittsb.Leg.J. 433. 

33 C.J. p 505 note 66. 

47. N.C.—State v. Barksdale, 107 S. 
E. 505. 181 N.a 62L 
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eenth Amendment, they were not required to have a 
prohibitory law, or any law, on Intoxicating liquor. 

While the states as well as the federal govern¬ 
ment had the duty of enforcing the Eighteenth 
Amendment,no state was required to have a pro¬ 
hibitory law, or any law, on the subject of intoxi¬ 
cating liquor,^® but the state could leave the liquor 
problem provision to the care of federal courts and 
officers.stl 

§ 33. State Power tinder Police Power Gen¬ 
erally 

a. In general 

b. Under Twenty-First Amendment 


a. In General 

Under their inherent police power, the several statejs 
have the right to prohibit, regulate, or restrain the use, 
manufacture, and sale of intoxicating liquors, and for 
this purpose may appoint, and delegate this power to, 
state otneers or agencies, or each state may vest In itself 
or its agency the exclusive right to sell Intoxicants. 

Under their inherent police power, the several 
states have the right to prohibit, regulate, or re¬ 
strain the use, manufacture, and sale of intoxi¬ 
cants,and to deprive intoxicating liquors of their 
character as property and, in the exercise of 
this power, subject to the limitations and restric¬ 
tions imposed by the Constitution of the United 


48. Ala.—Tranum v. Stringer, 112 
So. 541, 216 Ala. 522. 

Mass.—Goulis v. Stone, 140 N.E. 294, 
246 Mass. 1. 

49. N.M.—State v. Armstrong, 242 
P. 333. 31 N.M. 220. 

N.Y.—-People v. Conti, 216 N.Y.S. 
442, 127 Misc. 244. 

Ohio.—State v. Graham, 30 Ohio NT. 

P.,N.S.. 387. 

33 C.J. p 505 note 56. 

50. Me.—State v. Gauthier, 118 A. 
380, 121 Me. 522. 

51. U.S.—Colonial Drug & Sales Co. 
V. Western Products Co., C.C,A. 
Colo., 54 P.2d 216—Midwest Bev¬ 
erage Co. V. Gates, D.C.Ind., 61 F. 
Supp. 688—^Wylie v. State Board of 
Equalization of California, D.C. 
Cal., 21 P.Supp. 604—^Premier- 
Pabst Sales Co. v, McNutt, D.C. 
Ind., 17 F.Supp. 708—Shore v. 
Cross, D.C.Conn., 7 P.Supp. 70—. 
Chapman v. Boynton, D.C.Kan., 4 
F.Supp. 43. 

Ala.—State ex reL Wilkinson v, Mur¬ 
phy. 186 So. 487, 237 Ala. 332, 121 
A,L.R. 283. 

Alaska.—^In re Naka's License, 9 
Alaska 1. 

Ariz.—Stanton v. Superior Court in 
and for Graham County, 103 P.2d 
952, 65 Ariz. 514. 

Cal.—^Three G. Distillery Corporation 
V. Johnson, 103 P.2d 429, 39 Cal. 
App.2d 431—Kaname Tokaji v. 
State Board of Equalization, 67 P. 
2d 1082, 20 Cal.App,2d 612. 

Colo.—Houston v. Gilman, 66 P.2d 
40, 98 Colo. SOI. 

Conn.—State v. Zazzaro, 20 A.2d 737, 
128 Conn. 160. 

Fla—State ex rel. First Presbyteri¬ 
an Church of Miami v. Puller, 183 
So. 726, 134 Fla 212. 

111.—O'Connor v. Rathje, 12 N.E.2d 
878, 368 Ill. 83, transferred, see 19 
N.E.2d 96, 298 Ill.App, 489—Great 
Atlantic & Pacific Tea Co. v. May¬ 
or and Commissioners of Danville, 
11 N.B.2d 388, 367 HI. 310, 113 A.L. 
R. 13 S 6—City of Fairfield v. Pap¬ 
pas, 199 N.E. 292, 362 IlL 80— 
City oi Litchfield v. Thorworth. 


169 N.B. 265, 337 Ill. 469—Klopp v. ' 
Benevolent Protective Order of 
Elks, Lodge No. 281, 33 N.E.2d 
161, 309 I11.APP. 145. 

Ind.—^Pry v. Rosen, 189 N.E. 375, 
207 Ind. 409, appeal dismissed 
Rosen v. Fry. 55 S.Ct. 143, 293 

U. S. 526, 79 L.Ed. 636—Department 
of Treasury v. Midwest Liquor 
Dealers. 48 N.E.2d 71, 113 Ind.App. 
569. 

Iowa.—State v. Arluno, 268 N.W. 
179, 222 Iowa 1. 

La—State v. Gardner, 6 So.2d 132, 
198 La 861 —State v. Emerson, 2 
So.2d 212, 197 La. 783—State v. 
Morton, 162 So. 718, 182 La. 887. 
Miss.—^Lindsey v. City of Louisville, 
125 So. 558, 156 Miss. 66. 

Mo.—State v. Kennedy, 123 S.W.2d 
118, 343 Mo. 786. 

Mont.—State v. Andre, 64 P.2d 666, 
101 Mont. 366. 

N.J,—Board of Com'rs of Town of 
Phillipsburg v. Burnett, 14 A.2d 
633, 125 N.J.Law 157—Township 
of Dover v. Van Kirk, 9 A.2d 796, 
123 N.J.Law 507. 

N.M.—^Alamogordo Imp. Co. v. Pren- 
dergast. 109 P.2d 254, 45 N.M. 40— 
Floeck V. Bureau of Revenue, 100 
P.2d 226, 44 N.M. 194. 

N.Y.—Calvary Presbyterian Church 

V. State Liquor Authority, 281 N. 
T.S. 81, 245 App.Div. 176, affirmed 
Trustees of Calvary Presbyterian 
Church V. State Liquor Authority, 
200 N.E, 288, 270 N.Y. 497—People 
v. Vitale, 272 N.Y.S. 503, 151 Misc. 
720—Silberglied v. Mulrooney, 270 
N.Y.S. 290, 150 Misc. 261. 

N.D.—Thielen v. Kostelecky, 287 N. 

W. 513, 69 N.D. 410, 124 A.L.R. 
820. 

Ohio.—Neil House Hotel Co. v. City 
of Columbus, 68 N,E.2d 665, 144 
Ohio St. 248—State ex rel. Zu- 
gravu V. O'Brien, 196 N.E. 664, 
130 Ohio St 23—Hockett v. State 
Liquor License Board, 16 Ohio N. 
P.,N.S., 417—Graham v. State, 9 
Ohio N.P.,N.S., 174. 

Pa.—Crane v. Pennsylvania Liquor 
Control Board, Com.Pl., 60 Dauph. 
Co. 401. 

Tenn.—^Henderson v. Grundy Coun¬ 
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ty Beer Committee, 141 S.W.2d 
901, 176 Tenn. 397—Clark v. State 
ex rel. Bobo. 113 S.W.2d 374, 782, 
172 Tenn. 429. 

Tex.—Kelly v. State. 138 S.W.2d 
1075, 139 Tex.Cr. 156. 

Utah.—Corpus Juris cited in Utah 
Mfrs.’ Ass'n v, Stewart, 23 P.2d 
229, 232, 82 Utah 198. 

Vt.—State ex rel. Billado v. Whee- 
lock, 46 A.2d 430. 

Va.—Dickerson v. Commonwealth, 24 
S.E.2d 550, 181 Va. 313, affirmed 
64 S.Ct. 464, 321 U.S. 131, 88 L. 
Ed. 605. 

Wash .—Ajax v. Gregory, 82 P.2d 
660, 177 Wash. 465, 

33 C.J. p 505 note 69. 

Effect of Eighteenth Amendment see 
supra § 29. 

General control within power 

Under the general police power, 
the legrislature's control over traffic 
in intoxicating liquors Is a general 
control and is not limited to a con¬ 
sideration as to whether the pro¬ 
posed sale be made for consumption 
on or off the premises.—^United Ci- 
gar-Whelan Stores Corporation v. 
Delaware Liquor Commission, Del., 
15 A,2d 442, 2 Terry 74. 

Possession of articles for manufac¬ 
ture 

The legislature has the power tc 
prohibit the possession of- articles 
to be used in the manufacture of In¬ 
toxicating liquors. 

Or.—Pack v. State. 241 P. 390, 116 
Or. 416. 

Tex.—Edge v. State. 276 S.W. 1010, 
101 Tex.Cr, 324. 

Nonbeverage alcohol 

The state may, within its police 
power, regulate nonbeverage alcohol, 
as well as alcohol made for bever¬ 
age purposes, where such nonbever¬ 
age alcohol is regarded as potential¬ 
ly available for beverage uses.— 
Pennsylvania Liquor Control Board 
V. Publicker Commercial Alcohol Co., 
32 A.2d 914, 847 Pa. 666. 

52. Ill.—People v. Alfano, 153 N.E. 
729, 322 HL 384. 

Me.—^In re Opinion of the Justices, 
> 174 A. 853, 132 Me. 613. 
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States or of the respective state,the state leg¬ 
islatures have the power to enact any and all laws 
for the suppression of intemperance and the min¬ 
imizing of the evils resulting from the traffic in 
intoxicating liquors by totally prohibiting or by re¬ 
stricting and licensing the manufacture and sale 
thereof, and to make such provisions to enforce and 
prevent evasion of such laws as seem expedient.54 

In accordance with these rules, the state legisla¬ 


tures may regulate or prohibit the transportation 
or shipment of intoxicants,^^ or prohibit their im¬ 
portation, ^ 6 their manufacture, even for the use of 
the manufacturer,57 their gift,®^ except for certain 
specified purposes,^^ and their possession®^ when 
unlawfully acquired,®^ or the possession thereof in 
excess of a specified quantity.®^ They may also 
fix the prices at which intoxicating liquors may be 
sold.®^ However, it has also been held that the 


53. R.I.—C. Tisdall Co. v. Board of 
Aldermen of City of Newport, 188 
A. 648, 57 R.I. 96. 

33 C.J. p 506 note 60. 
power lield not limited 

Provision in constitutional liquor 
amendment permitting the serving 
of wine and beer with meals furnish¬ 
ed in good faith to patrons of ho¬ 
tels, restaurants, and other public 
eating places does not limit power 
previously given to legislature to 
regulate sale of wines and beers.— 
Parents v. State Board of Equaliza¬ 
tion, 36 P.2d 437, 1 Cal.App.2d 238, 
followed In Wagner v. State Board 
of Equalization, 36 P.2d 441, 1 Cal. 
App.2d 757. 

Bepeal of prohibition clause 

Under its police power, state leg¬ 
islature can regrulate and prohibit 
traffic in intoxicating liquors, not¬ 
withstanding repeal of prohibition 
clause of state constitution.—Rig¬ 
gins V. District Court of Salt Lake 
County, 61 P.2d 645, 89 Utah 183. 

54. U.S.—McCormick & Co. v. 
Brown, D.CW.Va., 58 P.2d 994— 
General Sales & Liquor Co. v. 
Becker, D.C.Mo., 14 F.Supp. 348— 
Premier-Pabst Sales Co. v. State 
Board of Equalization, D.C.Cal., 13 
P.Supp. 90—Shore v. Cross, D.C. 
Conn., 7 P.Supp. 70. 

Ala.—State ex rel. Wilkinson v. 
Murphy, 186 So. 487, 237 Ala. 332, 
121 A.L.R. 283. 

CaL—Sandelin v. Collins, 33 P.2d 
1009, 1 Cal.2d 147, 93 A.L.R. 956 
—^People V. Jemnez, 121 P.2d 543, 
49 Cal.App.2d Supp. 739. 

Ill.—People V. Alfano, 153 N.B. 729, 
322 UL 384. 

Ind.—Gmeiner v. State, 149 N.E. 728, 
197 Ind. 43. 

Kan.—Johnson v. Board of Corners 
of Reno County, 76 P.2d 849, 147 
Kan. 211. 

La.—City of Bogalusa v. Gullotta, 
169 So. 309, 181 La. 159. 

Miss.—^Alexander v. Graves, 173 So. 

417, 178 Miss. 683. 

Mo.—State v. Privitt, 39 S.W.2d 756, 
327 Mo. 1194. 

Mont.—State v. Andre, 54 P.2d 666, 
101 Mont. 366. 

N.J.—Franklin *Stores Co. v. Bur¬ 
nett, 1 A.2d 25, 120 N.J.Law 696. 
N.M.—Alamogordo Imp. Co. v. Pren- 
dergast, 109 P.2d 254, 45 N.M. 40. 
N.Y.—^Marks v. Bruckman, 9 N.Y.S. 


2d 947, 170 Misc. 709—People v. 
Vitale, 272 N.Y.S. 603, 151 Misc. 
7-20. 

Or.—State v. Raper, 149 P.2d 165, 174 
Or. 252. 

Pa.—Commonwealth v. Stofchek, 185 
A. 840, 322 Pa. 513—Appeal of 

Spankard, 10 A.2d 899, 138 Pa.Su- 
per. 251—Appeal of Fraternal Or¬ 
der of Orioles, Chester Nest No. 
158, Com.Pl., 31 Del.Co. 78—Com¬ 
monwealth V. Twenty-nine Cases 
of Whiskey, Quar.Sess., 21 Lehigh 
CO.L.J. 269. 

S.D.—City of Pierre v. Siewert, 261 
N.W. 42, 63 S.W. 485. 

Utah.—^Utah Mfrs.* Assh v. Stewart, 
23 P.2d 229, 82 Utah 198. 

Va.—Dickerson v. Commonwealth, 24 
S.E.2d 550, 181 Va. 313, affirmed 
64 S.Ct 464, 321 U.S. 131, 88 L. 
Ed. 605. 

Wash.—State ex rel. Thornbury v. 
Gregory, 70 P.2d 788, 191 Wash. 
70. 

Wis.—^Weinberg v. Kluchesky, 294 N. 

W. 530, 236 Wis. 99. 

33 C.J. p 506 note 60. 

Power over traffic in municipalities 
The legislature has power to reg¬ 
ulate or prohibit the liquor traffic in 
municipalities and to take control 
of such traffic away from munici¬ 
palities.—^Pleasant Grove City v. 
Lindsay, 125 P. 389, 41 Utah 164. 

Necessity of approval of voters 
The general assembly has the in¬ 
herent power to prescribe the condi¬ 
tions on which it may permit the 
sale of alcoholic beverages other 
than wine and beer within a town 
with or without the approval of the 
majority of the qualified voters with¬ 
in the town.—Cundiff v. Jeter, 2 S.B. 
2d 436, 172 Va. 470. 

Classification of occupations 

State has right to classify vari¬ 
ous occupations relating to liquor.— 
Dugan V. Bridges, D.C.N.H., 16 F. 
Supp. 694, appeal dismissed 67 S.Ct, 
668, 300 U.S. 684, 81 L.Ed. 8-87. 

Appointment of administrator 
The general assembly in the Alco¬ 
holic Control Act had power to au¬ 
thorize a designated individual to 
administer all purely executive mat¬ 
ters pertaining to the business and 
to tell such administrator that it is 
his duty, in order to promote public 
convenience and advantage, to re¬ 
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strict the issuance of permits.—Cook 
V. Glazer's Wholesale Drug Co., Ark., 
189 S.W.2d 897. 

Persons engaged in liquor business 
or about to become engaged therein 
do so with full knowledge of power 
of legislature to make further regu¬ 
lations of the business as its judg¬ 
ment dictates.—Cowan v. City of St. 
Petersburg, 6 So.^d 269, 149 Fla 
470, 139 A.L.R. 750—State ex rel. 
First Presbyterian Church of Miami 
V. Fuller, 182 So. 888, 133 Fla 654, 
rehearing denied 183 So. 726, 134 
Fla 212. 

55. Del.—^Darling Apartment Co. v. 
•Springer, 15 A.2d 670, affirmed 22 

A. 2d 397, 137 AjL.R. 803. 

33 C.J. p '507 note 61. 

56. U.S.—Crane v. Campbell, Idaho, 
38 S.Ct 98, 245 U.S. 304, 62 L.Ed. 
304. 

33 C.J. p 507 note 62. 

57. Minn.—State v. Hosmer, 175 N. 
W. 688, 144 Minn. 342. 

33 C.J. p 507 note 63. 

5& Ky.—^Frank Pehr Brewing Co. 

V. Commonwealth ex rel. Oates, 
178 S.W.2d 197, 296 Ky. 667. 

56. Ky.—Simpson v. Common¬ 
wealth, 244 S.W. 912, 196 Ky. 403 
—Commonwealth v. Wells, 244 S. 

W. 675, 196 Ky. 263, 

eo. Ind.—Ver Wilst v. State, 161 N. 

B. 249, 200 Ind. 30. 

Pa—Commonwealth v. Stofchek, 185 
A. 840, 322 Pa 518. 

Vt,—^Billado v. Wheelock, 45 A.2d 
430—State v. Lucia 157 A. 61, 104 
Vt 53. 

33 C.J. p 507 note 65. 

81. Ga—^Toung v. State, 144 S.E. 

726, 167 Ga 165. 

33 O.J. p 507 note 66. 

62. Wash.—Seattle v. Brookins, 167 
P. 940, 98 Wash. 290. 

33 C.J. p 507 note 67. 

63. Maximum price of beer 

The statute fixing maximum price 
of beer, sold by county liquor control 
board to licensed dealers, is not un¬ 
constitutional, but is essentially a 
mere police regulation of trade or 
occupation in which there is a pub¬ 
lic interest—^Fowler v. Harris, ’200 
A. 825, 174 Md. 398, 
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legislature may not prohibit a citizen from having 
in his possession intoxicants for his own use,®^ or 
for keeping in his possession, for another, such in- 

toxicants.^5 

Cojitrol by state agencies. The state may dele¬ 
gate its power to regulate the liquor traffic to mu¬ 
nicipal corporations, as discussed infra § 47, and 
may validly appoint, or delegate such power to, 
state officers or agencies, such as control commis¬ 
sions or boards;^® and rules adopted by the state 
agency pursuant to and within valid statutory au¬ 
thority are to be considered as the act of the state.®^ 
The power of such agencies is determined by the 
constitutional provision or statute creating them 
and delegating powers to them;®S and such an 
agency is precluded from performing any acts be¬ 
yond the scope of the authority conferred on it 
by law,69 although the agency may have some dis¬ 
cretion in its performance of the objects which the 
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statute was designed to accomplish.*^® Where such 
a state agency is created by constitutional provi¬ 
sion, the legislature cannot impair its jurisdiction 
as determined by the constitutional provision 
but the legislature may prescribe the procedure^by 
which the agency’s jurisdiction is to be exercised.72 

State stores or dispensaries. Under statutes so 
providing, the sale of intoxicating liquors by pri¬ 
vate individuals is entirely prohibited, and the ex¬ 
clusive right to sell such liquors is vested in the 
state itself, acting through designated officers or 
public agents, or in its municipalities, at public of¬ 
fices or stores, sometimes called ‘'dispensaries,” the 
profit of the business accruing to the state or mu¬ 
nicipality, and the conduct of the dispensaries be¬ 
ing surrounded with more or less severe restric- 
tions.'^9 Although there has been some authority 
to the contrary,74 such statutes have been held to 
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64. Fla.—^Ex parte McClellan, 79 So. 
762, 76 Fla. 348. 

33 C.J. p 507 note 68. 

65. W.Va.—State v. Gilman, 10 S.B. 
283, 33 W.Va. 146, 6 L.R.A. 847. 

66. N.J.—Franklin Stores Co. v. 
Burnett. 1 A.2d 25, 120 N.J.Law 
596. 

N.Y.—Sllberglied v. Mulrooney, 270 
N.Y.S. 290, 150 Misc. 251. 

Pa.—^Premier Cereal & Beverage Co. 
V, Pennsylvania ^Alcohol Permit 
Board, 140 A. 858, 292 Pa. 127. 
Tenn,—McQueen v. McCanless, 187 
S.W.2d 630, 182 Tenn. 453. 

Va.—Commonwealth v. Anheuser- 
Busch, Inc., 28 S.E.2d 94, 181 Va. 
678. 

Extent of authority and discretion 

(1) Under "police power," the 
state may vest wide discretion and 
regulatory authority concerning al¬ 
coholic liquor traffic in delegated 
agencies, but such discretion may 
not be extended so as to grant them 
absolute and arbitrary power over 
citizens* lives, liberty, and property 
In violation of federal Constitution. 
—^Alcoholic Beverage Control Board 
V. Hall, 180 S.W.2d 293, 297 Ky. 432. 

(2) Under constitutional amend¬ 
ment giving legislature full power 
and authority to control and regulate 
Intoxicating liquors for beverage 
purposes, legislature could authorize 
state liquor board to employ legal 
counsel, as against contention that 
furnishing of legral counsel and as¬ 
sistants to board was official duty 
of the attorney general.—Taylor v. 
State, 109 P.2d *879, 62 Idaho 212. 
Prior control in mnnlclpalities 

Xilquor Control Act establishing 
state commission to regulate liquor 
traffic was valid even If constitu¬ 
tional amendment vesting such con¬ 
trol in municipalities was not re¬ 


pealed by prohibition amendments.— 
City of Klamath Palls v. Oregon 
Liquor Control Commission, 29 P.2d 
564, 146 Or. 83. 

67. N.Y.—Silberglied v. Mulrooney, 
270 N.Y.S. 290, 150 Misc. 251. 

68. N.J.—Franklin Stores Co. v. 
Burnett, 1 A.2d 25, 120 N.J.Law 
596. 

Construction 

Provisions of Liquor Control Act 
relating to authority of inspector for 
Liquor Control Board must be strict¬ 
ly construed.—^Anderson v. Houch- 
ins, Tex.Civ.App., 99 S.W.2d 1029. 
Complete control 

Under constitutional provision 
vesting in liquor control commis¬ 
sion complete "control** of alcoholic 
beverage traffic, "control** meant to 
regulate and to govern.—Noey v. 
City of Saginaw, 261 N.W. 88, 271 
Mich. 695, 

Pow-ep as to particular regulations 
(1) The statute fixing maximum 
size for containers of beer at sixty- 
four ounces does not authorize state 
board of equalization to make rules 
and regulations with respect to sizes 
smaller than the sixty-four-ounce 
maximum; and the statute dealing 
with wholesale selling price of beer, 
publication of prices, and the main¬ 
tenance of such prices and provid¬ 
ing, immediately following a penal 
provision designed to prevent viola¬ 
tion of the effective posted prices, 
that state board of equalization 
adopt other rules and regulations 
which will foster and encourage the 
orderly wholesale marketing and 
wholesale distributing- of beer does 
not authorize a rule of the board fix¬ 
ing sizes of containers for beer, since 
the doctrine of "ejusdem generis'* 
applies and the rules authorized are 
those having to do with stabilization 
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of wholesale prices of beer.—^Adolph 
Coors Co. V. Corbett, Cal.App., 123 
P.2d 74. 

(•2) Rule regulating transportation 
of unstamped alcoholic beverages 
and requiring a bond is valid as 
against challenge to authority of 
commissioner of finance and taxa¬ 
tion to promulgate such rule and is 
not violative of any constitutional 
right.—McQueen v. McCanless, 187 S. 
W.2d 630, 182 Tenn. 453. 

69. Ohio.—State ex rel. Fisher v. 
Ferguson, 50 N.E.2d 992, 142 Ohio 
St. 179. 

70. Not arbitrary discretion 

State liquor authority has certain 
discretion in determining what will 
best promote public good and further 
objects of statute relating to intoxi¬ 
cating liquors, but discretion is not 
an arbitrary one,—Yates v. Mul¬ 
rooney, 281 N.Y.S. 216, 245 App.Div. 
146. 

71. Cal.—Irvine v. State Board of 
Equalization, 104 P.2d 847, 40 Cal. 
App.2d 280. 

72. Cal.—Irvine v. State Board of 
Equalization, supra, 

75. Ala—State ex rel. Wilkinson v. 
Murphy, 186 So. 487, 237 Ala. 332, 
121 A:L.R. 283. 

Pa—Commonwealth v. Stofehek, 186 
A. 840, affirming 180 A. 84, 118 Pa 
Super. 412. 

33 C.J. p 507 note 71. 

Municipal franchise 

A statute granting to a city an 
exclusive right to sell liquor, and 
providing for the election of a pub¬ 
lic officer to conduct such sale, con¬ 
fers a franchise on the city.—Union- 
town V. State, 39 So. 814, 145 Ala 
471, '8 Ann.Cas. 320. 

74. U.S.—Donald v. Scott, C.C.S.C., 
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be valid,*^5 and within the police power of the 
state.*^® A provision forbidding the possession of 
liquor unless acquired prior to the creation of the 
state liquor store system, or purchased from the 
state liquor stores, has been held to be a valid ex¬ 
ercise of the police power.77 

Federal lands. State statutes with respect to in¬ 
toxicating liquors apply only within the jurisdic¬ 
tion of the state,7S and they do not apply to terri¬ 
tory over which the state has granted exclusive 
jurisdiction to the federal government,79 except 
to the extent that the state has reserved powers 
with respect to such territory in its grant.^® This 
rule is not affected by the Federal Assimilative 
Crimes Act, 18 U.S.C.A. § 468.^1 However, where 
the state has ceded land to the United States for 
reclamation purposes, it does not thereby cede ex¬ 


clusive jurisdiction over it for all purposes, and re¬ 
tains the right to regulate liquor business on such 
land;S2 and this is particularly so where the fed¬ 
eral government does not claim to have exclusive 
jurisdiction over the land for all purposes.^3 

b. Under Twenty-First Amendment 

Under the Twenty-First Amendment to the federal 
Constitution the states have broad regulatory powers 
over the liquor traffic, including power as to the trans¬ 
portation or importation of liquors into the state. 

The Twenty-First Amendment to the federal 
Constitution bestows on the states broad regula¬ 
tory power over the liquor traffic.^^ It does not 
deprive the states of the power to prohibit the 
manufacture, transportation, sale, or possession of 
intoxicants,^^ or, a fortiori, of the power to regu¬ 
late or impose conditions on traffic in intoxicating 


67 F. 854, affirmed 17 S.Ct 262, 165 
U.S. 107, 41 L.Ed. 648. 

33 C.J. p 508 note 73. 

75. Pa.—Commonwealth v. Stof- 
chek, 185 A. 840, 322 Pa. 513. 

S.D.—City of Pierre v. Siewert, 261 
N.W. 42, 63 S.D. 485. 

Utah.—Utah Mfrs.* Ass*n v. Stewart, 
23 P.2d 229, 82 Utah 198. 

Wash.—Ajax v. Gregory, 32 P.2d 
560, 177 Wash. 465. 

33 C.J. P 598 note 72. 

Partiotilar objections 

(1) State liquor stores are not 
“works of internal improvement,** 
within section of Constitution pro¬ 
hibiting state from engaging in such 
works or lending money or credit in 
aid thereof; and the state govern¬ 
ment does not engage in private en¬ 
terprise In violation of Constitution 
by establishing Its own stores for 
sale of intoxicating liquors; and the 
question of profit and loss in opera¬ 
tion of state liquor stores is imma¬ 
terial in determining constitutional¬ 
ity of act establishing them.—State 
ex rel. Wilkinson v. Murphy, 186 So. 
487, 237 Ala. 832, 121 A.L.R. 283. 

(2) Statute prohibiting sale of 
liquor by private Individuals and 
providing for sale by state through 
system of liquor stores was held not 
unconstitutional as providing for 
support of state by means other than 
taxation of property or by license 
tax designated in Constitution.— 
State V. Driscoll, 54 P.2d 571, 101 
Mont. 348. 

7a Ala.—State ex rel. Wilkinson v. 
Murphy, 186 So. 487, 237 Ala. 332, 
121 A.L,R. 283. 

DeL—United Cigar-Whelah Stores 
Corporation v. Delaware 'Liquor 
Commission, IS A.2d 442, 2 Terry 
74. 

Mont.—State v. Andre, '54 P.2d 566, 
101 Mont. 366. 

Pa.—Commonwealth v. Stofchek, 186 
A. 840, 822 Fa. 518. 


77. Pa.—Commonwealth v. Stof¬ 

chek, 180 A. 84, 118 Pa.Super. 412, 
affirmed 1S5 A. 840, 322 Pa. 513. 

78. U.S.—Collins v. Tosemite Park 
& Curry Co., Cal., 58 S.Ct. 1009, 
304 U.S. 518, 82 L.Ed. 1502. 

79. U.S.—Collins v. Tosemite Park 
& Curry Co., supra. 

Military reservation 

Oklahoma statute prohibiting 
transportation of intoxicating liquor 
into the state without a permit, and 
authorizing a permit for transporta¬ 
tion of liquor into Oklahoma only 
for scientific, mechanical, medicinal, 
industrial or sacramental purposes, 
is inapplicable to liquor imported in¬ 
to Port Sill military reservation lo¬ 
cated within exterior boundaries of 
Oklahoma, and the Oklahoma law 
does not justify seizure of interstate 
shipment of liquor to the reserva¬ 
tion.—Johnson v. Yellow Cab Trans¬ 
it Co., Okl., 64 S.Ct. 622, 321 U.S. 383, 
88 L,Ed. 814. 

80. U.S.—Collins V. Tosemite Park 
& Curry Co., Cal., 58 S.Ct. 1009, 
304 U.S. 518, 82 L.Ed. 1502. 

81. U.S.—Crater Lake Nat. Park Co. 
V. Oregon Liquor Control Commis¬ 
sion, D.C.Or., 26 P.Supp. 363. 

82. N.M.—'State v. Mimms, 92 P.2d 
993, 43 N.M. 318, certiorari denied 
Mims V, State of New Mexico, 60 
S.Ct. 382, 30‘8 U.S. 626, 84 L.Ed. 
622, rehearing denied 60 S.Ct. 512, 
309 U.S. 694, -84 L.Ed. 1035. 

83. N.M.—State v. Mimms, 92 P.2d 
993, 43 N.M. 318, certiorari denied 
Mims V. State of New Mexico, 60 
S.Ct. 382, 308 U.S. 626, 84 L.Ed. 
522, rehearing denied 60 S.Ct. 512, 
309 U.S. 694, 84 L.Ed. 1035. 

84. U.S.—U. S. V. Frankfort Distil¬ 
leries, Colo. & Kan., 65 S.Ct. 661, 
324 U.S. 293, 89 L.Ed. 951—State 
Board of Equalization v. Toung*s 
Market Company, Cal., 57 S.Ct. 77, 
299 U.S. 59, 81 L.Bd. 38—^Wylie v. 
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State Board of Equalization of 
California, D.C.Cal., 21 P.Supp. 604. 
Del.—^Ajax Distributors v. Springer, 
Ch., 22 A.2d 838, affirmed, Sup., 28 
A.2d 309. 

S.C.—One Hundred Second Cavalry 
Officers Club v. Heise, 21 S.B.2d 
400, 201 S.C. 68. 

Purpose of provision, of Twenty- 
First Amendment prohibiting trans¬ 
portation or importation of intoxi¬ 
cating liquors into any state in vio¬ 
lation of state law was intended to 
enlarge rather than to restrict pow¬ 
ers of states to control intoxicating 
liquors.—Riggins v. District Court 
of Salt Lake County, 51 P.2d 645, 89 
Utah 183. 

Degree of regulation authorized 
The amendment authorizes not 
only prohibition by the states, but 
also a lesser degree of regulation, 
as requiring licenses and payments 
of fees.—Brown v. Jatros, D.C.Mich., 
55 P.Supp. 542—^Joseph S. Pinch & 
Co. V. McKittrick, D.C.Mo., 23 F. 
Supp. 244, affirmed 59 S.Ct. 256, 305 
U.S. 395, •83 L.Bd. 246. 

85. U.S.—Zlffrin, Inc., v. Reeves, 
Ky., 60 S.Ct. 163, 308 U.S. 132, 84 
L.Ed. 128—Hayes v. U. S.. C.C.A. 
Okl., 112 F.2d 417. 

Conn.—Francis v. Fitzpatrick, 30 A. 
2d 552, 129 Conn. 619, 145 A.L.R 
•505. 

Ohio.—^Frankenstein v. Leonard, 16 
N.E.2d 424, 134 Ohio St. 251— 
'State ex reL Superior Distributing 
Co. V. Davis, 7 N.E.2d 652, 132 Ohio 
St. 308. 

Pa.—^Appeal of Spankard, 10 A.2d 
899, 138 PaSuper. 251. 

Utah,—Riggins v. District Court of 
Salt Lake County, 51 P.2d 645, 89 
Utah 183. 

W.Va.—State v. McClung, 182 S.E. 

865, 116 W.Va 591. 

Original powers 

Right of states since repeal of 
Eighteenth Amendment to federal 
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liquors;^® and it gives the states the power to for¬ 
bid, or regulate, or impose conditions on the trans¬ 
portation or importation of intoxicating liquors in¬ 
to the state.S7 Accordingly, under the Twenty- 
First Amendment, states may enact l-iws reason¬ 
ably appropriate to effectuate their full police con¬ 
trol over traffic in intoxicating liquor,^ and may 
exercise large discretion as to the means to be 
employed in protecting their people against the evil 
incident to intoxicants but the power of the 
states is nevertheless subordinate to the constitu¬ 
tional guaranties, such as that of the equal pro¬ 
tection of the laws.^® 

Territorial jurisdiction; federal loids. The 
Twenty-First Amendment does not increase the ter¬ 
ritorial jurisdiction of the states,^! and does not 


empower a state to prohibit or impose conditions 
on or regulate the liquor traffic in territory which 
is within the exclusive jurisdiction of the United 

States.92 

§ 34. -Nonintoxicants 

A state legislature may regulate or prohibit traffic In 
nonintoxicating beverages of such nature as to lend 
themselves to evasions of the law as to intoxicants. 

Although a state legislature may not, by statute, 
make an intoxicating liquor out of a beverage which 
is not in fact intoxicating,®3 it may regulate or 
prohibit the manufacture of, or traffic in, beverages 
not in fact intoxicating but which are of such a 
nature as to lend themselves to evasions of the 
law as to intoxicants.®^ It has been said, however, 


Constitution to regulate use or im¬ 
portation of liquors within their ju¬ 
risdictions is incident of powers 
originally belonging to states and 
reserved to them by Tenth Amend¬ 
ment to federal Constitution.—Com¬ 
monwealth V. Stofchek, 185 A. 840, 
322 Pa. 513. 

86. U.S.—^Ziffrin, Inc., v. Reeves, 
Ky., 60 S.Ct 163, 308 U.S. 132, 84 
Li.£d. 128—Johnson v. Yellow Cab 
Transit Co., C.C.A.Okl., 137 P.2d 
274, affirmed 64 S.Ct. 622, 221 U.S. 
383, U L.Bd. 814. 

Conn.—Francis v. Fitzpatrick, 30 A. 
2d 552, 129 Conn. 619, 145 A.L.R. 
605. 

Ohio.—State ex rel. Superior Dis¬ 
tributing Co. V. Davis, 7 N.E.2d 
652, 132 Ohio St. 308. 

Pa.—^Appeal of Spankard, 10 A-2d 
899, 138 Pa.Super. 251, 

87. U.S.—State Board of Equaliza¬ 
tion of California v. Young's Mar¬ 
ket Co., Cal., 57 S.Ct 77, 299 U.S. 
59, 81 •li.Bd. 38, rehearing denied 
State Board of Equalization of 
State of California v. Young's 
Market Co., 57 S.Ct 229, 299 U.S. 
623, 81 L.Ed. 458—^Johnson v. Yel¬ 
low Cab Transit Co., C.C.A.Okl„ 
137 P.2d 274, affirmed 64 S.Ct. 622, 
321 U.S. 383, 88 L.Ed. 814. 

Ark.—Hardin v. Spiers, 152 S.W.2d 
lOlO, 202 Ark. 804. 

N.C.—State v. Epps, 197 S.E. 580, 
213 N.a 709. 

Zntent as immaterial 

The legislature may make impor¬ 
tation of intoxicating liquor into the 
state without a permit a crime, re¬ 
gardless of intent with which such 
liquor is imported.—^Harris v. State, 
122 P.2d 401, 74 OkLCr. 13. 

Equality of oompetition with domes¬ 
tic liquor 

A state may forbid all importa¬ 
tions of liquor which do not comply 
with conditions prescribed by state 
laws, if the state allows imported 
liquor to compete with domestic oni 


equal terms.—^Auto City Brewing 
Co. V. Gruich, 3 N.W.2d 290, 301 
Mich. 320. 

88. U.S.—Ziffrin, Inc., v. Reeves, 
Ky., 60 S.Ct. 163, 308 U.S. 132, 84 
L.Ed. 128—Taub v. Bowles, Em. 
App., 149 P.2d 817, certiorari de¬ 
nied 66 S.Ct. 39. 

Conn.—Francis v. Fitzpatrick, 30 A. 
2d 662, 129 Conn. 619, 145 A.L.R. 
503. 

89. U.S.—^Ziffrin, Inc., v. Reeves, 
Ky., 60 S.Ct. 163, 308 U.S. 132, 84 
L.Ed. 128. 

Power to regulate ordinary business¬ 
es compared 

The scope of the legislature's pow¬ 
er to regulate the business of manu¬ 
facturing, trainsporting, selling, or 
possessing intoxicants is much 
broader than in the case of the reg¬ 
ulation of an ordinary lawful busi¬ 
ness essential to the conduct of hu¬ 
man affairs.—Francis v. Fitzpatrick, 
30 A.2d 552, 129 Conn. 619, 145 A.L. 
R. 505. 

90. Conn.—^Francis v, Fitzpatrick, 
supra. 

91. U.S.—Collins v. Yosemite Park 
& Curry Co., Cal., 58 S.Ct 1009, 
304 U.S. 518, 82 L.Ed. 1502. 

Within state only 
The Twenty-First Amendment 
grants power to a state to regulate 
traffic in intoxicating liquor only to 
extent that such liquor is transport¬ 
ed or imported for delivery or use 
within such state.—^During v. Val- 
ente, 46 N.Y.S.2d 385, 267 App.Div. 
383. 

92. U.S.—^Johnson v. Yellow Cab 
Transit Co., C.C.A.Okl., 137 F.2d 
274, affirmed 64 S.Ct 622, 321 U. 
S. 383, 88 L.Ed. 814. 

Amendment held inapplicable 

Where exclusive jurisdiction is in 
the United States, without power in 
the state to regulate alcoholic bev¬ 
erages, the Twenty-First Amend¬ 
ment is not applicable.—Collins v. 
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Yosemite Park & Curry Co., Cal., 58 
S.Ct 1009, ‘304 U.S. 518, 82 L.Ed. 
1502. 

93. Iowa.—State v. Stickle, 131 N. 
W. 5, 151 Iowa 303. 

33 C.J. p 519 note 86. 

94. U.S.—^Lambert v. Yellowley, C. 
C.A.N.Y., 4 P.2d 915, affirmed 47 
S.Ct 210, 272 U.S. 681, 71 L.Ed. 
422, 49 A.L.R 575. 

Cal.—^Ex parte Simmons, 260 P. 684, 
199 Cal. 590. 

Idaho.—Ex parte Speer, 23 P.2d 239, 
63 Idaho 293, 88 A.L.R. 1086. 

Ind.—^Fry v. Rosen, 189 N.E. 375, 207 
Ind. 409, appeal dismissed Rosen v. 
Fry, 65 S.Ct 143, 293 U.S. 526, 79 
L.Ed. 636. 

N.Y.—Berger v. Quinn, 268 N.Y.S. 
514, 149 Misa 545. 

Ohio.—State v. Graham, 80 Ohio N. 
P^N-.S., 387--State v. Walder, 10 
Ohio N.P.,N.S., 497. 

Pa.—Commonwealth v. Lichter, 1 Pa. 
Dist & Co. 709, 2 Wash.Co. 100, 
70 Pittsb.Leg.J. 433. 

Tex.—^Johnson v. State, 17 S.W.2d 
1074, 112 Tex.Or. 628. 

W.Va.—Hinebaugh v. James, 192 S. 
B. 177, 119 W.Va. 162, 112 A.L.R. 
69. 

Wis.—Pelkowski v. State, 197 N.W. 

935, 183 Wis. 322. 

‘33 C.J. p 520 note 87. 

Zdght beer 

Authority of state under its police 
power to regulate manufacture and 
use of light beer is to be determined 
by nature of such beer rather than 
by general characterization given to 
it by lawmaking body; and, since 
police power of state to regulate 
manufacture, sale, and use of Intox¬ 
icating liquors is not limited to liq¬ 
uors which are in fact intoxicating, 
but extends to kindred nonintoxicat¬ 
ing liquors, under police power, state 
can regulate sale and use of light 
beer, even if such beer is nonintoxi¬ 
cating.—^Riggins Y, District Court of 
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that it may be that, in a perfectly plain and strong 
case where the legislature has undertaken by statute 
to prohibit the sale or giving away of a perfectly 
harmless beverage, one that can produce no harm¬ 
ful effect on the public health, safety, or morals, 
the courts would hold such an act to be an unrea¬ 
sonable exercise of the police powen^s 

§ 35. Validity and Effect of Particular State 
Provisions 

Various statutes prohibiting, restricting, or regulat¬ 
ing the liquor traffic have been held to be valid. Including 
statutes prohibiting or restricting the Importation of 
Squors from other states. 


In accordance with the rules as to the powers 
of a state imder its police power, and under the 
Twenty-First Amendment to the federal Constitu¬ 
tion, as discussed supra § 33, to prohibit, restrain, 
or regulate the numerous phases of the liquor traf¬ 
fic with respect to its own territory, various statutes 
prohibiting, restricting, or regulating the liquor 
traffic, in addition to those considered infra §§ 36- 
45, have been held to be valid®® or invalid;®*^ and 
if valid they must be given effect.®^ Statutes prohib¬ 
iting or restricting the importation of liquors from 
other states have been held valid,®® even though 
such statutes are discriminatory.^ 


;ta,lt Lake County, 51 P.’2d 645, 89 
Jtah 183—33 C.J. p 520 note 87 [b]. 

Alcobolio content insufficient to pro¬ 
duce intoxication 

Legrlslature may fix alcoholic per¬ 
centage below that which is in fact 
intoxicating; and statute was held 
not unconstitutional because estab¬ 
lishing that one half of one per cent 
by volume constitutes liquor intoxi¬ 
cating.—Ver Wilst V. State, 161 N.E. 
249, 200 Ind. 30—38 C.J. p 620 note 
87 [a]. 

95. Fla.—Fine v. Moran, 77 So. 633, 
74 Fla. 417. 

96, U.S.—Wallace v. Ford, D.O.Tex., 
21 F.Supp. 624—Dugan v. Bridges, 
D.C.N.H., 1*6 F.Supp. 694, appeal 
dismissed 67 S.Ct 66'8, 300 U.S. 
684, 81 L.Ed. 887, 

Colo.—City and County of Denver v. 
People, 88 P.2d 89, 103 Colo. 665, 
appeal dismissed City and County 
of Denver v. People of State of 
Colorado, 69 S.Ct. 1044, 307 U.S. 
615, 83 L.Ed. 1496, rehearing de¬ 
nied 60 S.Ct 69, 308 U.S. 633, 84 
L.Ed. 627. 

Del.—^Ajax Distributors v. Springer, 
Ch., 22 A.2d 838, affirmed. Sup., 28 
A.2d 309. 

Pa.—Commonwealth v. Stofchek, 186 
A. «40, 322 Pa. 613. 

R.L—^Baginski v. Alcoholic Beverage 
Commission, 4 A.2d 265, 62 B.L 
176. 

Surety bonds 

■Liquor control act, which provided 
that surety bonds required by act 
should be written by corporate sure¬ 
ty company which has complied with 
statutory provisions relating to cor¬ 
porate surety companies, was held 
not unconstitutional.—^Barnett v. 
Siewert, 268 N.W. 425, 64 S.D. 507. 
Storage of liquor for medicinal use 
Amendment to statute, whereby it 
was made unlawful for a carrier to 
hold or store liquor consigned to 
the holder of a medicinal permit for 
a longer period than a cei^ain num¬ 
ber of hours, was not so unreason¬ 
able as to be unconstitutional, where 
legislature was empowered by con¬ 


stitution to regulate the manufac¬ 
ture, sale, possession, and transpor¬ 
tation of intoxicating liquor.—^Elli¬ 
son V. Texas Liquor Control Board, 
TexCiv.App., 164 S.W.2d 322, error 
refused. 

Extension of cr^it to retail dealers 

Section of statute providing that 
no stockholder of a corporation man¬ 
ufacturing or wholesaling alcoholic 
liquor shall lend money or otherwise 
extend credit to any permittee hold¬ 
ing a retail liquor permit issued by 
liquor control commission includes 
within its scope any credit dealings, 
even though the transaction has no' 
relation to liquor business, and such 
section is constitutional and is not 
“arbitrary and unreasonable.”—State 
V. Zazzaro, 20 A.2d 737, 128 Conn. 
160. 

97. Fair trade and price fixing 

Where statute providing for fair 

trade contracts and minimum resale 
prices for intoxicating liquors left 
prices to be fixed by distributors and 
provided for no hearing and there 
was no legislative finding of neces¬ 
sity therefor or provision made for 
any finding of necessity and statute 
gav^ no indication that it was passed 
to promote public health, safety, 
morals or welfare, the statute was 
unconstitutional.—Scarborough v. 

Webb’s Cut Rate Drug Co., 8 'So. 2d 
913, 150 Fla. 754. 

XzLvalid in part 

A regulation of state liquor com¬ 
mission requiring a club licensed to 
sell liquor to furnish two keys for 
entrance to club’s premises a.t any I 
time was valid in requiring key for 
use of the commission and its own 
agents, but invalid in requiring key 
for local chief of police.—^Manchest¬ 
er Press Club v. State Liquor Com¬ 
mission, 200 A. 407, '89 N.H. 442, 116 
A.L.R. 1093. 

98. Failnre of officers to perform 
duty 

Under statute so providing, if any 
of enumerated officers shall fail or 
refuse to perform duty required by 
provisions of prohibition laws, he 
shall be removed from office by pre¬ 
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scribed procedure.—Grimes v. State, 
S3 P.2d 410, 65 OkhCr. 99. 

99. Permit as prerequisite 
Under the Twenty-First Amend¬ 
ment, the statute prohibiting impor¬ 
tation of intoxicating liquor into the 
state without a permit, and provid¬ 
ing for issuance of permit for im¬ 
portations of liquor for specified 
purposes. Is not unconstitutional. 
U.S.—Hinkle v. U. S., C.C.A.Ark.. 115 
F.2d 217—Epps V. U. S., C.aA.Okl., 
112 P.2d 931—Hayes v. U. S., CC. 
A.Okl., 112 P.2d 417. 

Okl.—Harris v. State, 122 P.2d 401, 
74 OkLCr. 13. 

Pee charged by resident importers 
Validity of statute providing that 
all alcoholic beverages imported into 
state should be purchased and 
handled by resident importers was 
not affected by importers’ require¬ 
ment that nonresident brewers 
should pay each importer a fee for 
execution of contract to handle their 
products, since that was a matter of 
contract between them.—^Premier- 
Pabst Sales Co. v. MdN’utt, D.C.Ind., 
17 F.Supp. 708. 

1. U.S.—^Premier-Pabst Sales Cor¬ 
poration V. Grosscup, D.C.Pa., 12 
F.'Supp. 970, affirmed Premier- 
Pabst Sales Co. v. Grosscup, 56 S. 
Ct. 764, 298 U.S. 226, 80 L.Ed. 1165. 
xmzeglBtered brands 
The statute providing that no li¬ 
censed manufacturer or wholesaler 
shall import a brand of intoxicating 
liquor containing more than twenty- 
five per cent of alcohol by volume 
ready for sale without further proc¬ 
essing, unless such brand shall be 
duly registered in the patent ofiice, 
although discriminating in favor of 
liquor processed within state as 
against liquor processed elsewhere, 
and in favor of registered brands 
as against unregistered brands, is 
valid, even as to a corporation hav¬ 
ing a valid license and a stock of 
liquors in the state, when the stat¬ 
ute was passed, as the state had 
power to terminate the license.—^Ma¬ 
honey V. Joseph Triner Corporation, 
Minn., 68 S.Ct. 962. 304 U.S. 401, -82 
L.Ed. 1424. 



Construction, Rules governing the construction 
of statutes generally have been held to apply to 
statutes prohibiting, restricting, or regulating the 
liquor traffic.^ Thus, where there are inconsisten¬ 
cies between several statutes, the most recent stat¬ 
ute is controlling.^ 

§ 36. -Prohibition 

The manufacture and sale of intoxicating liquors may 
be prohibited by constitutional or statutory provisions. 

A prohibition against the manufacture and sale 
of intoxicating liquors may be effected by the adop¬ 
tion of a constitutional prohibition to that effect^ 
Such a provision repeals and annuls all existing 
laws which permit such manufacture and sale un¬ 
der licenses or other restrictions.^ It limits the 
power of the legislature so that a statute disregard¬ 
ing the constitutional prohibition and enacting a 
licensing system would be void.® However, an act 
prohibiting the sale of liquor under a penalty un¬ 
til the seller has given bonds is not a licensing 
act,7 and a statute permitting the sale of liquor for 
medicinal and mechanical purposes is not repug¬ 
nant to a constitutional provision forbidding the 
grant of licenses.^ 

Where the constitution prohibits the manufacture 
and sale of liquors ''to be used as a beverage,” this 
does not impliedly license such manufacture and 
sale for other purposes, and the legislature has 
power to go beyond the terms of the constitution, 
and prohibit the traffic for other purposes.^ A 
constitutional provision that no license to traffic 
in intoxicating liquors should thereafter be grant¬ 
ed in the state, but that the general assembly might. 


by law, provide against evils resulting therefrom, 
applies as well to the wholesale as to the retail 
trade.i^^ It does not by implication prevent the en¬ 
actment of prohibitory legislation.il It does pro¬ 
hibit any statute authorizing licenses to be granted; 
but a law which provides for an assessment or tax 
on the business of trafficking in intoxicating liquors 
is not a license law.12 A statute making it unlaw¬ 
ful to have in possession intoxicating liquors, ex¬ 
cept that a person of age may possess for the per¬ 
sonal use of himself and faimily a certain quantity 
of intoxicants, does not violate a constitutional pro¬ 
vision against the manufacture and sale of intoxi¬ 
cating liquors.i-5 

By statute, A state statute absolutely prohibit¬ 
ing, within the limits of the state, the manufac¬ 
ture and sale of intoxicating liquors as a beverage 
is a lawful exercise of the police power of the state, 
and is not open to constitutional objection, either 
on considerations of natural right or of the specific 
limitations of state power.i^ Such a statute is not, 
if confined to persons and property fully within the 
jurisdiction of the state, invalid as a regulation of 
foreign or interstate commerce, as discussed in 
Commerce § 99, or for conflict with the United 
States internal revenue laws, even though it pre¬ 
vents persons holding government licenses from 
continuing in the business for which they were li¬ 
censed. ^5 It is immaterial how long the liquor 
business has been carried on in the state or how 
much money has been invested in it,i® since, as 
appears in Constitutional Law § 224, there is no 
vested right in such traffic. 

Where a prohibition statute so provides, it must 


2. Construction of several acts to- 
ffetlier 

Three acts dealing with alcoholic 
liquors enacted in the same year 
must be read as one act, and any¬ 
thing contained in later acts differ¬ 
ing from former acts will be given 
effect, and definitions in last act con¬ 
flicting with definitions in first or 
second act control.—Lucchesi v. 
State Board of Equalization, 31 P. 
2d 800, 137 Cal.App. 478. 

3. Fla.—State ex rel. Atlantic Ice & 
Coal Co. V. Weems, 1*66 So. 453, 
122 Fla. 702. 

4. Colo.—^People v. Denver, 1*53 P. 
630, 60 Colo. 370. 

33 C.J. p 510 note 90. 

5. R.I.—State V, Tonks, 5 A, 636, 15 
R.I. 385. 

33 C.J. p 510 note 91. 

e* R.I.—State V. Tonks, supra. 

83 C.J. p 510 note 92. 

7. Mich.—^Lrangley v* Ergensinger, i3 
Mich. 814, I 


8. Mich.—^People v. Collins, 3 Mich. 
343. 

9. R.I,—State V. Kennedy, 17 A. 61, 
16 R.I. 409—State v. Kane, -6 A. 
783, 15 R.I. 395. 

10. Ohio.—^^Senior v. Ratterman, 11 
N.B. 321, 44 Ohio St 661, 671. 

11. Ohio.—Gordon v. State, 23 N.E. 
63, 46 Ohio St 607, -6 L.R.A. 749. 

12. Ohio.—^Anderson v. Brewster, 9 
N.E. 683, 44 Ohio St 576. 

33 C.J. P 510 note 98. 

13- Fla.—^Marasso v. Van Pelt, i81 
So. 529, 77 Fla, 432. 

14. Ind.—^Ver Wilst v. State, 161 N. 

B. 249, 200 Ind. 30. 

Iowa.—Corpus Juris cited in State v. 
Arluno, 268 N.W. 179, 184, 222 
Iowa 1. 

La.—State v. Leggett, 110 So. 6‘56, 
162 La. 353—^State v. Pete, 9*6 So. 
81'8, 163 La. 943. 

Mo.—State v, Griffith, 279 «.W. 135, 
311 Mo. 630. 


Pa.—Commonwealth v. Gardner, 96 
Pa.Super. 450, appeal denied 147 A. 
627, *297 Pa, 498. 

33 C.J. p 610 note 1. 

XCedielual preparations excepted* 

Prohibition statute which permits 
bona fide drug stores, bona fide gen¬ 
eral stores, and bona fide grocery 
stores to sell patent medicines con¬ 
taining certain amount of alcohol 
and prohibits proprietors of soft 
drink parlors and others from sell¬ 
ing such, Is not void.—People v. 
Lewis, 149 N.E. 817, 819 Ill. 154. 

Possession for personal use 
Act prohibiting possession of in¬ 
toxicating liquors for personal use is 
constitutional.—Colaclno v. People, 
252 P. 350, 80 Colo. 417. 

15- Dak.—^Territory v, O'Connor, 41 
N.W. 746, 5 Dak. 397, 3 L.R.A. 355. 
38 C.J. p 511 note €. 

18. N.Y.—Berger v. Quinn, 268 N-Y- 
S. 514, 149 Misc- 645- 



be liberally construed,^7 and such a provision places 
the act, for purposes of construction, on a plane 
with that class of statutes commonly termed remedi¬ 
al statutes but the plain terms of the statute can¬ 
not be evaded.i5 

§ 37. - Local Option 

A local option law authorizing divisions of the state 
to decide by popular vote whether a prohibitive or re¬ 
strictive liquor law should apply is a valid exercise of the 
legislative power. 

A local option law, authorizing the municipal di¬ 
visions of the state to decide by popular vote wheth¬ 
er or not a prohibitive or restrictive liquor law 
should be in force in their limits, is a valid and con¬ 
stitutional exercise of the legislative power, provid¬ 
ed it is a complete enactment in itself, requiring 
nothing further to give it validity, and depending 
on the popular vote for nothing but a determina¬ 
tion of the territorial limits of its operation.^O Such 
statutes have been held not to be invalid because 
they fail to provide for notice to interested per- 
sons,2i or because they were adopted at a time 
when many voters were absent .22 As an incident 


to the power to enact such a statute, the legisla¬ 
ture may prohibit the wholesale and retail traffic 
in liquors in dry territory,23 although the legisla¬ 
ture may permit wholesale traffic in dry territory 
for shipments into wet territory.^^ 

Unifonnity, Although a general local option law 
may be adopted in some parts of the state and re¬ 
jected in others, it is not for that reason lacking 
in the “uniformity” required by the constitution, 
provided it is submitted in the same way to all the 
counties or other divisions of the state, nor does 
it fall within the inhibition of private, local, or 
special laws.^s Moreover, since, in the absence of 
constitutional restraint there is no great underly¬ 
ing principle of natural right and justice which 
forbids the legislature to enact laws for a particu¬ 
lar locality different from those applicable to other 
portions of the state, or which prohibits it from 
suspending the operation of general laws as to any 
particular locality, a local option law cannot be de¬ 
clared invalid on any such ground.26 

§ 38. - Licensing Laws 

The ^tate legislature may provide for a licensing 


17. N.J,—State v. Medinkowitz, 139 
A. 401, 5 N.J.Mlsc. S44. 

18. N.J.—State V. Medinkowitz, su¬ 
pra. 

18. N.J.—State V. Medinkowitz, su¬ 
pra. 

20. Ark.—Tarbroufirh v. Beardon, 
177 S,W,2d 38, 206 Ark. 553. 

Ky.—^Hawkins v. Walton, 112 S.W,2d 
661, 271 Ky. 487—^Meeks Motor 

Freight v. Falls City Brewing Co., 
104 S.W.2d 421, 268 Ky. 

La.—^Perot v. Police Jury of Natch¬ 
itoches Parish, 22 So.2d 666, 208 
La. 1—State v. Hardy, 6 So. 2d 
330, 198 La. 1048. 

Tenn.—^Akers v. State, 187 S.W.2d 
281, 176 Tenn. 674—Corpus Juris 
guoted iu Clark v. State ex rel. 
Bobo, 113 S.W.2d 374, 377, 172 
Tenn. 429, dissenting opinion 113 
S.W.2d 782, 172 Tenn. 429. 

33 C.J. p 611 note 8* 

Constitutional autliority for statute 

(1) Liquor control bill, authoriz¬ 
ing voters of county or municipality 
to determine whether sale or manu¬ 
facture of liquor should be legalized, 
does not violate constitutional 
amendment repealing prohibition.— 
Boyles v. Barbour County Court, 182 
S.E. 868, 116 W.Va. 689. 

(2) The provision of the consti¬ 
tutional amendment for the enact¬ 
ment of laws providing for local op¬ 
tion elections authori-zes the statu¬ 
tory provisions defining beer and 
providing for the forms of ballot to 
be used in elections involving the 
different classes of liquor.—Akers vi 


Remington, Tex.Civ.App., 115 S.W.2d 
714, error dismissed. 

Delegation of legislative power 

(1) Statute authorizing counties 
to prohibit sale of liquors or certain 
liquors by local election is not un¬ 
constitutional as unlawful delega¬ 
tion of legislative power.—Martin v. 
Board of Sup’rs of Winston County, 
178 So. 315, 181 Miss. 363—33 C.J. 
p 511 note 8 [a]. 

(2) This has been held to be true 
because legislature, in delegating to 
political subdivisions its police pow¬ 
er to regulate liquor traffic did not 
surrender such power, inasmuch as 
legislature thereafter at any time 
could change, alter, or recall the 
power so delegated.—State v. Card- I 
ner, 5 So.2d 132, 198 La. 861. 

(3) The same has been held to be 
true of statutes authorizing munici¬ 
palities to permit the sale of liquors 
under certain conditions.—Stewart 
V. State, 174 So. 579, 179 Miss. 31. 

(4) A local option system devised 
pursuant to constitutional author¬ 
ity was not void as contrary to con¬ 
stitutional provision that power of 
suspending laws shall be exercised 
only by legislature, or as delegation 
of legislative power.—Letcher v. 
State, 73 S.W.2d 100, 126 Tex.Cr. 
593. 

Subsequent changes in law 

Under constitutional provision 
prohibiting the open saloon and em¬ 
powering legislature to regulate the 
manufacture, sale, possession, and 
transportation of intoxicating liquor, 
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a statute amending the liquor con¬ 
trol act by changing regulations 
with respect to issuance of permits 
to pharmacies to dispense liquor for 
medicinal purposes and providing 
for issuance of permits to physi¬ 
cians to write prescriptions, was not 
unconstitutional as imposing on peo¬ 
ple in dry areas more onerous bur¬ 
dens, penalties, and forfeitures than 
existed at the time local option was 
adopted in such dry area.—^Ellison 
V. Texas Liquor Control Board. Tex 
Civ.App., 154 S.W.2d 322, error re¬ 
fused. 

21. Ark.—^Tarbrough v. Beardon, 
177 S.W.2d 38, 206 Ark. 553. 

22. Voters iu armed, forces 
Ark.—Shay v. Welch, 191 S.W.2d 253 

—Lienhart v. Burton, 181 S.W.2d 
468, 207 Ark. 539. 

23. Ky.—^Meeks Motor Freight v. 
Falls City Brewing Co., 104 S.W. 
2d 421, 268 Ky. 213. 

24. Ky.—Meeks Motor Freight v. 
Falls City Brewing Co., supra. 

25. Ind.—Gordon v. Corning, 92 N. 
E. 69. 174 Ind. 337. 

33 C.J. p 512 note 9. 

26. Mich.—^People v. Shuler, 98 N. 
W. 986, 136 Mich. 161. 

33 C.J. p 512 note 10. 

Difference in offenses 

Local option system Is not void 
because the sale of liquors in dry 
territory is a felony, and sale ol 
liquor without a license in wet terri¬ 
tory is a misdemeanor.—Letcher v. 
State, 73 S,W.2d 100, 126 Tex.Cr. 
593. 
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system for the granting or revocation of licenses for the 
sate of liquor, may limit the number of licenses which 
may be granted, and may delegate control of the Issu¬ 
ance and cancellation of licenses to a state agency. 

In the exercise of its power to regulate the traf¬ 
fic in intoxicating liquors, discussed supra § 33, the 
legislature of a state may lawfully, and without vi¬ 
olating the constitutional guaranties securing the 
just rights of the individual, provide a system for 


the granting of licenses to sell such liquors, impos¬ 
ing proper conditions and restrictions on the grant¬ 
ing of such licenses, prescribing the qualifications 
necessary to secure them, making it a punishable of¬ 
fense to sell without a license, and providing for 
the forfeiture or revocation of licenses for due 
cause,even though the conditions coupled with 
the license are so burdensome that the business can- 


27 - tr.S.—McCormick & Co. v. 
Brown, W.Va., 52 S.Ct. 522, 2S6 

U. S. 131, 76 L.Ed. 1017, 87 A.L.R. 
448'—McCormick & Co. v. Brown, 
B.CW.Va., 58 F.2(i 994—Wylie v. 
State Board of Equalization of 
California, D.C.Cal., 21 F.Supp. 
604. 

Del.—^United Cigar-Whelan Stores 
Corporation v. Dela'ware ’Liquor 
Commission, 15 A.2d 442, 2 Terry 
74. 

Fla.—State ex rel. Atlantic Ice & 
Coal Co. V. Weems, 166 So. 453, 
122 Fla. 702. 

Ga.—Owens v. Rutherford, 36 S.E.2d 
309. 

Ill.—Paoli V. Mason, 69 N.E.2d 499, 
325 IlLApp. 197. 

Mont.—Montana Beer Retailers' Pro¬ 
tective Ass'n V. State Board of 
Equalization, 25 P.2d 128, 95 Mont. 
30. 

N.M.—^Ploeck V. Bureau of Revenue, 
100 P.2d 225, 44 N.M. 194. 

N.Y.—^Yates v. Mulrooney, 281 N.Y. 
S. 216, 245 App.Div. 146—Bushell 

V. City of New York, 274 N.Y.S. 
957, 242 App.Div. 36$, aflarmed 195 
N.B. 179, 266 N.Y. 616—Berger v. 
Quinn,. 268 N.Y.S. 514, 149 Mlsc. 
545—^Fitzgerald Bros. Brewing Co. 
V. Meyers, 10 N.Y.S.2d 968. 

Ohio.—State v. Bloomfield, 11 Ohio 
N.P.,N.S., 321. 

Pa.—Pennsylvania Liquor Control 
Board v. Publicker Commercial Al¬ 
cohol Co., 32 A.2d 914, 347 Pa. 555 
—^Appeal of Oriole, 22 A. 2d 611, 
146 Pa.Super. 464—^Appeal of 
Spankard, 10 A.2d 899, 138 Pa. 
.Super. 251—^In re Aquilani's Li¬ 
cense, 32 Pa.Dlst & Co. 348—Al¬ 
toona Beverage & Ice Co. v. Penn¬ 
sylvania Alcoholic Permit Bd., 11 
Pa.Dist & Co. 60—Commonwealth 
V. Cohen, Com.Pl,, 46 Dauph. 394, 
reversed on other grounds 14 A,2d 
362, 140 Pa.Super. 361. 

Utah.—^Riggins v. District Court of 
Salt Lake County, 51 P.2d 645, 89 
Utah 183. 

W.Va.—^Hinebaugh v. James, 192 S. 
E. 177, 119 W.Va. 162, 112 A.L.R. 
59. 

Wis.—^Pelkowski v. State, 197 N.W. 

. 935. 183 Wis. 322. 

33 C.J. p 512 note 12- 

Constmction 

- (1) Licensing statutes should be' 
construed so as to carry out their 
cdear purpose of protecting the,wel¬ 
fare,* health, and morals of the peo-. 


pie.—Commonwealth v. Hildebrand, 
11 A.2d 688. 139 Pa.Super. 304— 

Appeal of St. Patrick’s R.C.B. Ass’n, 
50 Pa-Dist. & Co. 123—In re Bailor’s 
License, 42 Pa.Dist. & Co. 411—^Ap¬ 
peal by Saint Marco Soc. from Deci¬ 
sion of Pennsylvania Liquor Control 
Board, Quar.Sess., 35 Berks CO.L.J. 
239—^Appeal of Esper, Quar.Sess., 2 
Fay.L.J, 23—33 C.J. p 529 note 64 
W. 

(2) Such statutes should be con¬ 
strued so as to render them valid 
if possible.—State v. Petrushansky, 
36 A.2d 533, 183 Md. 67. 

(3) All parts of the statute must 
be considered in connection with the 
particular provision empowering, au¬ 
thorizing, and directing the liquor 
control board to issue licenses to 
qualified applicants as therein pro¬ 
vided.—State ex rel. McCarten v. 
Harris, 115 P.2d 292, 112 Mont 344. 

A coiistltution.al amendment pro¬ 
viding for the licensing of the liq¬ 
uor traffic does not change the poli¬ 
cy of the state so as to place the 
liquor business on the same basis 
as other callings, but, on the con¬ 
trary, places further burdens and 
restrictions on the traffic.—^Ex parte 
Scott, 15 Ohio N.P.,N.S., 321—Meyer 
v. O’Dwyer, 16 Ohio N.P.,N.S., 129. 
Act held prohibitory as well as reg. 

ulatory 

Md.—Hill V. State, 197 A. 795, 174 

Md. 137. 

Cancellation and reissnance of per¬ 
mits 

Statute relating to regulation of 
sale and distribution of alcoholic 
beverages within state, although it 
provided for cancellation of out¬ 
standing beer wholesalers' permits 
before their expiration under terms 
of statute under which they were 
issued, and authorized issuance of 
new permits on only slightly dif¬ 
ferent qualifications than those pre¬ 
viously required, is a valid exercise 
of police power.—^Midwest Beverage 
Co. V. Gates, D.C.Ind., 61 F.Supp. 
688 . 

Conditions held reasonable 

(1) The conditions, imposed by 
.statute permitting manufacture of 
whisky only on condition that*lt be 
sold to an indicated class of cus¬ 
tomers and transported in definitely 
specified ways, are not unreasonable 
and are clearly appropriate for ef¬ 
fectuating the policy of limiting, 
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traffic Jn order to minimize the well- 
known evils and secure payment of 
revenue.—^Ziffrin, Inc. v. Reeves, Ky., 
60 S.Ct. 163, 308 U.S. 132, 84 L.Ed. 
128. 

(2) Statute requiring motor car¬ 
riers of alcoholic beverages to have 
transporter’s license and making a 
common carrier’s license from divi¬ 
sion of motor transportation a pre¬ 
requisite to eligibility for transport¬ 
er’s license does not contravene fed¬ 
eral Constitution, notwithstanding it 
prevented an authorized interstate 
contract carrier from continuing an 
established business of transporting 
exports of liquor, since a licensed 
common carrier is under stricter 
control than an ordinary contract 
carrier and may be intrusted /with 
privileges forbidden to, the latter.— 
Ziferin, Inc., v. Reeves, suprA 
Excej^ted purposes 
Although the constitution forbids 
the manufacture, sale, etc., of in¬ 
toxicating liquor except for certain 
purposes, the legislature has power 
to impose a restrictive regulation on 
the manufacture, sale, etc., of such 
liquors for the excepted purposes 
by requiring the persons who so at¬ 
tempt to manufacture and sell to 
procure a permit.—Ramsey v. State, 
'250 S.W. 674, 94 Tex.Cr. 429. 

legislative iuteutioii. 

U.S.—Collins V. Bowles, Em.App.. 
152 F.2d 760. 

Ariz,—Stanton v. Superior Court in 
and for Graham County, 103 P.2d 
952, 66 Ariz. 514. 

Md.—^Federico v. Bratten, 30 A.2d 
776, 181 Md. 507. 

Pa.—Commonwealth r. Lyons, 16 A. 

2d 861, 142 Pa.Super. 64. 

Fartioular statutes held valid 
Me.—State v. Webber, 133 A. 738, 
126 Me. ?19. 

R.I.—C. Tisdall Co. v. Board of Al¬ 
dermen of City of Newport, 188 A. 
648, 67 R.I. 96. 

Wis.—State v. Coubal, 21 N.W.2d 
381. 

Bemissiou of part payment on. sur¬ 
render 

It is within the power of the gen¬ 
eral assembly, in the absence of con¬ 
stitutional limitations, to remit a 
proportionate fraction of the tax 
paid for the privilege of dealing in 
intoxicating liquors, on a surrender 
of the privilege before the expira¬ 
tion of the license.—State v. County 
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not be conducted successfully thereunder.^s The 
fact that the director or administrative agency mis¬ 
uses the licensing power or violates the controlling 
statutes does not affect the validity of the statute 
providing for licenses.29 The legislature retains 
the right to amend the requirements and conditions 
at any time without invading the constitutional 
rights of permittees or licensees.^® 

The licensing of persons to sell liquor is not an 
exercise of the taxing power of the state to raise 
revenue, but of the police power.^i Therefore the 
fixing of the fees for licenses is not governed by the 
constitutional provisions regulating taxation, such 
as those requiring equality and uniformity;32 and 
ihe disposition of the collected fees is not governed 
by the constitutional provisions regulating taxa- 
tion.22 The amount to be paid as a license fee rests, 
in the absence of a constitutional restriction, in the 
discretion of tlie legislature, and it may be made 
so high as to operate as an effective restriction on 
the business, or even, so as to be practically prohib- 
itive.2^ There must be, however, no unjust or ar¬ 


§ 38 

bitrary discrimination as to the privileges granted 
by the license or the amount of the fee payable 
therefor between individuals of the same class or 
doing business in the same locality,25 although it 
is competent for the legislature to classify the mu¬ 
nicipal corporations of the state according to their 
organization or population, fixing different fees for 
the several classes, so that the fees will be higher in 
cities than in villages or will vary with the size of 

the population.25 

Limitations on number of licenses. The number 
of licenses which may be granted in a given local¬ 
ity or territory may be limited by statute.27 A stat¬ 
ute limiting the number of licenses has been held 
to apply to all licenses not yet issued at the effec¬ 
tive date of the statute, including licenses applica¬ 
tions for which were pending.28 

Control by state agencies generally. The state 
may delegate to an officer or agency, such as a 
board or commission, the power to control the is¬ 
suance or cancellation of licenses or permits in ac¬ 
cordance with the statutes and such agency may 
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Com*rs of Fairfield County, 121 A. 
800, 99 Conn. 378, 

To wliom pa 3 rmen.t made 

The power to license the traific in 
intoxicating liquors, and to impose 
a license tax on dealers, Includes 
the power to provide for its col- I 
lection by designating some public 
officer to whom the tax or fee" shall 
be paid.—In re Lawrence, 11 P. 217, 
69 Cal. 608—33 C.J. p 670 note 70. 

28. Wis.—einberg v. Klluchesky, 

294 N.W. 630, 236 Wis. 99. 

29. Ind-—^Fry v. Rosen, 189 N.E. 

375, 207 Ind. 409, appeal dismissed 
Rosen v. Fry, 65 S.Ct. 143, 293 

U.S. 526, 79 L.Ed. 636. 

30. U.S.—Shore v. Cross, D.C.Conn., 
7 F.Supp. 70. 

31. Iowa.—Soursos v. Mason City, 
296 N.W. 807, 230 Iowa 157. 

32. Ind.—^Fry v. Rosen, 189 N.B. 

375, 207 Ind. 409, appeal dismissed 
Rosen v. Fry, 55 S.Ct 143, 293 

U.S. 526, 79 L.Ed. 636. 

33 C.J. p 513 note 14. 

33. Payment into Uqxior revolving 
fund 

Statute requiring all moneys from 
liquor license fees, permits, and op¬ 
eration of state liquor stores to be 
paid into liquor revolving fund was 
held not to violate constitutional 
provision requiring all “taxes” col¬ 
lected for state purposes to be paid 
into state treasury, since constitu¬ 
tional provision has reference to 
property taxes.—Ajax v. Gregory, 32 
P.2d 660, 177 Wash. 465. 

34. N.D.—Corpus Juris cited in 
Fylken v. City of Minot, 264 N.W. 


728. 732, 66 N.D. 251, 103 A.L.R. 
320. 

33 C.<T. p 568 note 45. 

35. Ill.—People V. Harrison, 61 N.E. 
99, 191 Ill. 257. 

33 C..T. p 513 note IS. 

Statutes held invalid 

Provisions of statute, if applied 
so as to authorize cancellation of 
liquor wholesaler's distributing li¬ 
censes, because of failure of nonres¬ 
ident brewer from which it made 
its purchases to procure a license 
as required by statute, was uncon¬ 
stitutional.—^Pacific Fruit & Produce 
Co. V. Martin, D.C.Wash., 16 F.Supp. 
34. 

Statutes held not discriminatory 
U.S.—State Board of Equalization of 
California v. Young’s Market Co., 
57 S.Ct. 77, 299 U.S. 59, 81 L.Ed. 
38, rehearing denied State Board 
of Equalization of State of Cali¬ 
fornia V. Young’s Market Co., 57 
S.Ct 229, 299 U.S. 623, 81 L.Ed. 
458. 

Conn.—Francis v. Fitzpatrick, 30 A. 
2d 662, 129 Conn. 619, 146 A.L.R 
605. 

33 C.J. p 513 note 13 fa]. 

36. Minn.—^Kelly v. Faribault 35 N. 
W. 720, 83 Minn. 9. 

83 C.J. p 669 note 56. 

37. Ohio.—^Ex parte Scott 15 Ohio 
N.P.,N.S., 321—^Meyer v. O’Dwyer, 
15 Ohio N.P.,N.S., 129. 

Pa.—^Appeal of Spankard, 10 A.2d 
899, 138 Pa.Super. 251—^Yuengling 
Realty Co. v. Basarob, 49 Pa.Dist 
& Co. 449, 9 Schuyl.Leg.Reg. 276— 
In re Castle Del Giudici Society's 

173 


Liquor License, Quar.Sess., 90 
Pittsb.Leg.J. 538. 

Utah.—Riggins v. District Court of 
Salt Lake County, 61 P.2d 645, 89 
Utah 183. 

33 C.J. p 512 note 12 [b]. 

Particular statutes held valid 
Pa.—Seagrave Social Club's License, 
37 Pa.Dist & Co. 575, 53 York Leg. 
Rec. 185—^National Club v. Liquor 
Board, Quar.Sess., 25 Erie Co. 373. 
Construction 

The statute must be so construed 
as to give effect to the avowed leg¬ 
islative intention of limiting the 
number of retail liquor licenses.—^In 
re Application of Polish Nat Alli¬ 
ance Lodge No. 2006, 43 Pa.Dist. & 
Co. 337—^Appeal of Red Rose Lodge 
No. 16, 43 Pa.Dist & Co. 204. 

38. Pa.—^Appeal of Spankard, 10 A. 
2d 899, 138 Pa.Super. 251. 

Quota filled pending appeal 
Pa.—^Appeal of Spankard, supra. 

39. Ariz.—Stanton v. Superior Court 
in and for Graham County, 103 P. 
2d 952, 55 Ariz. 514. 

Conn.—^Murphy v. Bergin, 171 A. 
433, 118 Conn. 249. 

Ky.—^Reeves v. Simons, 160 S.W.2d 
149, 289 Ky. 793. 

Miss.—Stone v. Parish, 23 So.2d 911. 
Ohio.—State ex rel. Zugravu v. 
O'Brien, 196 N.E. 664, 130 Ohio St 
23—State ex rel. Gutter v. Haw¬ 
ley, App., 44 N.E.2d 815. 

Pa.—^In re Parson-Marnattl Post No, 
95, 54 PaDist & Co. 127—Appeal 
of Shindor, 19 Pa.Dist & Co. 596, 
82 Pittsb.Leg.J. 78. 
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be given the power to make rules and regulations 
not inconsistent with the statute creating it.^® The 
legislature, however, in creating such agency and 
granting it powers, must observe all applicable con¬ 
stitutional provisions and the powers of the 
agency as a branch of the executive department, 
and of the courts in reviewing the agency’s deci¬ 
sions, must be kept within the scope of their re¬ 
spective constitutional functions.^2 

Where a state agency, such as a commission or 
board, is created by constitutional provision for the 
purpose of controlling the issuance and cancellation 
of licenses, its powers and jurisdiction are deter¬ 
mined by the constitutional provision and cannot be 
impaired by the legislature;^^ but the legislature 
may prescribe the procedure by which the agency’s 
jurisdiction is to be exercised.**^ 

Territoricl jurisdiction; federal lands. The li¬ 
censing laws of a state are enforceable only within 
the jurisdiction of the state, and are not enforce¬ 
able within territory over which the federal gov¬ 
ernment has exclusive jurisdiction.'^6 

Permits to transport liquor. The state may, with¬ 
in its police power, provide that liquor may not be 
transported within the state unless a permit there¬ 
for has first been secured and the state’s admin¬ 


istrative agency as to intoxicating liquors may adopt 
reasonable regulations controlling the issuance of 
licenses for such purpose.^S 

Restriction to particular classes, A license law 
will not be held invalid because it restricts the right 
to obtain licenses to persons in a particular class, 
where such classification is not unreasonable.'^^ 
Thus it has been held not improper to restrict the 
right to obtain licenses to such persons as are shown 
to be of good moral character and of good reputa¬ 
tion in the community,or to citizens,5i or male 
citizens,52 or to persons who have not previously 
employed women as waitresses in their saloons or 
bars,^3 or to persons engaged in the liquor busi¬ 
ness prior to a specified date.54 

Requiring assent of neighbors, A statutory pro¬ 
vision that a license shall not be granted unless ap¬ 
plicant obtains the recommendation or consent of 
a certain number or class of persons residing in his 
neighborhood, or a majority or other proportion 
of the citizens or voters in the ward or district 
where he proposes to carry on business, has been 
held a lawful and proper police regulation, and not 
objectionable on constitutional grounds.^5 

Requirement as to nonresidents. Statutes, or reg¬ 
ulations of state agencies, requiring nonresidents to 


40. Pa,—^Appeal of Shlndor, supra. 

41. Statute held valid 

Mich.—Johnson v. Liquor Control 
Commission. 254 N.W. 657, 266 

Mich. 682. 

42. Blfirht of review ffeueraliy 

The provision in the alcoholic bev¬ 
erage control law that determina¬ 
tions of the state liquor authority, 
made within the scope of its powers, 
are not subject to review unless 
they fall within the five classifica¬ 
tions set forth in the alcoholic bev¬ 
erage control law, is constitutional. 
—Roden v. New York State Liquor 
Authority, 18 N.T.S.2d 69, 258 App. 
Div. 1076. 

Provisioii for trial de aovo 

(1) The requirement of a trial 
de novo, in section of the statute 
providing that on appeal from de¬ 
cision of liquor control commission 
trial shall be de novo, is constitu¬ 
tional.—^De Mond v. Liquor Control 
Commission, 30 A,2d 647, 129 Conn. 
642. 

(2) But, the amendment adding 
provision that trial on appeal to 
common pleas court from liquor 
control commission’s revocation or 
suspension of tavern permit shall be 
de novo and that court, after hear¬ 
ing, may reverse or affirm wholly or 
partly or modify or revise commis¬ 
sion’s decision, would be unconstitu¬ 
tional, if construed as transferring 


to such court function of making en¬ 
tirely independent inquiry and de¬ 
termining whether permit should be 
revoked on basis of court’s own con¬ 
clusions.—Cripps V. Liquor Control 
Commission, 37 A.2d 227, 130 Conn. 
693—^De Mond v. Liquor Control 
Commission, supra, 

43. Cal.—Irvine v. State Board of 
Equalization, 104 P.2d 847, 40 Cal. 
App.2d 280. 

Pinalty of decisions 
Provision of statute which at¬ 
tempts to limit the finality of deci¬ 
sions of the state board of equali¬ 
zation and provides for review by 
court, violates constitutional grant 
of exclusive power to the board to 
license the manufacture, importation 
and sale of intoxicating liquors.— 
Covert V. State Bd. of Equalization, 
CaLApp., 162 P.2d 717. 

44. Cal.—^Irvine v. State Board of 
Equalization, 104 P.2d 847, 40 Cal. 
App.2d 280. 

45. U.S.»—Collins v. Yosemite Park 
& Curry Co., Cal., 58 S.Ct. 1009, 
304 IT.S. 618, 82 L.Ed. 1502. 

46. tJ.S.—Collins V. Yosemite Park 
& Curry Co., supra. 

Tasc on federal property or instnu' 
mentality 

Liquor law, in subjecting manu -1 
facturer to payment of license fee 
on account of alcohol manufactured 
from raw material belonging to fed-^ 
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eral government, does not uncon¬ 
stitutionally impose tax on govern¬ 
ment or on means employed by gov¬ 
ernment in exercise of government’s 
powers, since liquor law is not a 
“tax statute,” and license fee is not 
a “tax” but a “regulatory fee.”— 
Pennsylvania Liquor Control Board 
V. Publicker Commercial Alcohol 
Co., 32 A.2d 914, 347 Pa. 666. 

47. Ky.—Commonwealth v. Wil¬ 
liams, 163 S.W.2d 985, 287 Ky. 
489. 

48. Ky.—Commonwealth v. Wil¬ 
liams, supra. 

49. Ky.—Beacon Liquors v. Martin, 
131 S.W.2d 446, 279 Ky. 468. 

50. Ohio.—^Ex parte Scott, 15 Ohio 
N.P.,N.S., 321—Meyer v. O’Dwyer, 
15 Ohio N.P.,N.S., 129. 

33 C.J. p 513 note 17. 

51. Cal.—Kaname Tokaji v. State 
Board of Equalization, 67 P.2d 
1082, 20 Cal.App.2d 612. 

52. Ind.—^Welsh v. State, 26 N.E. 
883, 126 Ind. 71, 9 L.R.A. 664. 

33 C.J. p 513 note 18. 

53. Cal.—Foster v. Board of Police 
Comrs., 37 P. 763, 102 Cal, 483, 41 
Am.S.R. 194. 

54. Ohio.—^Meyer v. O’Dwyer, 15 
Ohio N.P.,N.S., 129. 

55. Ky.—^Beacon Liquors v. Martin, 
131 S.W.2d 446, 279 Ky, 468. 

33 C.J. p 513 note 16. 
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have permits or licenses in order to engage in the 
liquor business in the state, and to meet other con¬ 
ditions, have been held valid but such statutes 
have also been held invalid where the method of 
enforcement of the requirement is improper,57 

§ 39. -Regulation of Sale of Liquor 

The legislature may regulate the sale of liquor by 
such reasonable restrictions and requlremenlji as are 
necessary to protect the public safety, health, and morals 
from the evils of the liquor traffic. 

Even though the sale of intoxicating liquor is 


permitted in the state, the legislature may, under 
the general police power, regulate it by such rea¬ 
sonable restrictions and requirements as are neces¬ 
sary to protect the public safety, health, and mor¬ 
als against the evils likely to result from the traf¬ 
fic,® S provided, of course, such regulations do not 
contravene any provision of the constitution of the 
state®^ or conflict with the Constitution of the Unit¬ 
ed States.®® Thus the legislature in enacting regu¬ 
lations cannot resort to classifications that are 
wholly arbitrary and without reasonable relation to 
public welfare.®! The regulations of a state agency 


56. U.S.—^Kukaitis v. Fitzgerald, D. 
€.Mich., 18 F.Supp. 1000. 

Mich.—^Auto City Brewing Co. v. 
Gruich, 3 N.W.2d 290, 301 Mich. 
320. 

SsEtraterritorial operation 

State statute requiring out-of- 
state liquor manufacturers to obtain 
certificate of approval and imposing 
requirements to obtain such certifi¬ 
cate was held not invalid as operat¬ 
ing extraterrltorially.—Dugan v. 
Bridges. D.C.N.H., 16 F.Supp. 694. 

57. Cancellation, of resident’s li¬ 
cense 

Provision of statute that nonresi¬ 
dent brewers selling to licensees 
within state must obtain wholesal¬ 
ers' license, if enforced by canceling 
local wholesaler's license because of 
failure of nonresident brewer from 
which it made purchases to obtain 
license, was held unconstitutional.— 
Pacific Fruit & Produce Co. v. Mar¬ 
tin, D.C.Wash., 16 F.Supp. 34. 

58. U.S.—^Dugan v. Bridges, D.C.N. 
H., 16 F.Supp. 694, appeal dismiss¬ 
ed 57 S.Ct. 668, 300 U.S. 684, 81 
Li.Ed. 887—General Sales & Liquor 
Co. V. Becker, D.C.Mo., 14 F.Supp. 
348—Premier-Pabst Sales Corpora¬ 
tion V. Grosscup, D.C.Pa„ 12 F. 
Supp. 970, affirmed Premier-Pabst 
Sales Co. v. Grosscup, 66 S.Ct 754, 
298 U.S. 226. 80 L.Ed. 1156. 

Del.—United Clgar-Whelan Stores 
Corporation v. Delaware Liquor 
Commission, 15 A.2d 442, 2 Terry 
74. 

Ill.—O'Connor v. Rathje, 12 N.E.2d 
878, 368 Ill. 83, transferred, see 
198 N.E.2d 96, 298 IlLApp. 489. 
Ind.—Doyle v. Clark, 41 N.E.2d 949, 
220 Ind. 271, appeal dismissed 
Clark V, Doyle, 63 S.Ct 62, 317 
U.S. 590, 87 L.Bd. 483. 

Iowa.—State v. Ajrluno, 268 N.W. 179, 
222 Iowa 1. 

Mo.—State v. Kennedy, 123 S.W.2d 
118, 343 Mo. 786—State v. Tallo. 
274 S.W. 466, 808 Mo. 684. 

Neb.—State ex rel. Johnson v. Hash, 
13 N.W.2d 716, 144 Neb. 495. 

Pa.—Commonwealth v. Stofchek, 186 
A. 840, 322 Pa. 513. 

Tenn.—McCanlesa t. Klein, 188 S.W. 
2d 745. 


Wis.—Weinberg v. Kluchesky, 294 

N.W. 530. 236 Wis. 99—Kroeplin 

v. Milwaukee County, 190 N.W. 

454, 180 Wis. 424. 

33 C.J. p 513 note 20. 

General supervision of hnsiness 

Persons licensed to sell intoxi¬ 
cants may be subjected to such su¬ 
pervision and control, in the con¬ 
duct of their business, as will tend 
to preserve good order, prevent vio¬ 
lations of the law, discourage intem¬ 
perate drinking, and minimize the 
dangers to the community or the 
harm to individuals resulting from 
the traffic in liquors.—^Ex parte Lew¬ 
insky. 63 So. 577, 66 Fla. 324, 50 L. 
R,A.,N.S., 1156—33 C.J. p 515 note 
31. 

Selling price 

Right of retail liquor dealer to 
determine price at which he would 
sell his commodities was held sub¬ 
ject to legitimate exercise of police 
power.—Joseph Triner Corporation 
V. McNeil, 2 N.E.2d 929, 363 Ill. 559, 
104 A.L.R. 1435, affirmed McNeil v. 
Joseph Triner Corporation, 67 S.Ct. 
139, 299 U.S, 183, 81 L.Ed. 109, 106 
A.L.R. 1476. 

Sale for medicinal purposes 

Right of a physician to use his 
judgment as to amount of intoxi¬ 
cants or pain-relieving medicine, 
such as liquor, that a patient should 
use in a given period cannot super¬ 
sede the right of the people in their 
judgment to care for and protect, 
foster and develop, conditions and 
morals of the community inevitably 
placing its imprint on those who by 
force of circumstances happen to be 
reared in such community.—^Kelly v. 
State, 138 S.W.2d 1075, 139 Tex.Cr. 
156. 

trse of signs 

Statute prohibiting maintenance 
upon outside of buildings In which 
alcoholic beverages were sold at re¬ 
tail, alcoholic beverage signs having 
area of more than a certain number 
of square inches and signs using 
such words as “saloon" or “bar¬ 
room,” is valid exercise of police 
power; and no inherent right ex¬ 
ists to use signs in advertising sale 
of liquor on establishment where 
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it is being sold.—Premler-Pabst 
Sales Co. v. State Board of Equali¬ 
zation, D.C.Cal., 13 F.Supp. 90. 

59. Okl.—Cotton Club v. Oklahoma 
Tax Commission, 158 P.2d 707, 195 
Okl. 403. 

33 C.J. p 514 note 21. 

Sale fox medicinal purposes 

The legislature had authority to 
enact statute prohibiting the pre¬ 
scribing of more than one pint of 
whisky in one day to a person as 
against contention that the statute 
was violative of the bill of rights 
of the Texas constitution as an In¬ 
vasion of a field of action resting 
in the trained and discretionary 
power of a physician.—Kelly v. 
State, 138 S.W.2d 1075, 139 Tex.Cr. 
156. 

Validation by subsequent amendment 
of constitution 

Colo.—Golden v. People ex rel. Bic¬ 
ker. 74 P.2d 715. 101 Colo. 381. 

60. U.S.—Joseph Triner Corporation 
V. Arundel, D.C.Minn., 11 F.Supp. 
145. 

Okl.—Cotton Club v. Oklahoma Tax 
Commission, 168 P.2d 707, 195 Okl. 
403. 

Pa.—Commonwealth v. Lichter, 1 Pa. 
Dist. & Co. 709, 2 Wash.Co. 100, 
70 Pittsb.Leg.J. 433. 

33 C.J. p 514 note 22. 

Beer manufactured in discriminatory 
states 

A statute prohibiting local dealers 
in beer from selling any beer man¬ 
ufactured in a state, which by its 
laws discriminates against local 
beer, and directing the local liquor 
control commission to declare what 
states discriminate against local 
beer, is constitutional.—Indianapolis 
Brewing Co. v. Liquor Control Com¬ 
mission of State of Michigan, 59 S. 
Ct 254, 305 U.S. 391, 83 L.Ed. 243. 
Selling price 

Statute held not unconstitutional 
as to provision for minimum mark¬ 
up resale price.—Reeves v, Simons, 
160 S.W.2d 149, 289 Ky. 793. 

61. U.S.—Shore v. Cross/ D.CConn., 
7 F.Supp. 70. 

StartUffces lield not discriminatory 
U.S.—Shore v. Cross, supra. 
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for the regulation of the intoxicating liquor traffic 
are valid provided such regulations are within the 
terms of a valid statute which the agency was cre¬ 
ated to administer.®2 

Places of sale. Under the general police power, 
the legislature may require a licensed dealer in liq¬ 
uors not to sell in any place other than that speci¬ 
fied in his bond;®3 and a statute prohibiting the 
sale of liquor in certain specified localities will not 
be held unconstitutional merely because its appli¬ 
cation is limited and not general.®^ Thus the leg¬ 
islature may prohibit such sales in places where, 
by reason of the character of the place itself or of 
the neighborhood, the traffic is likely to be unusu¬ 
ally dangerous or detrimental to the morals or good 
order of the community.^5 ^ constitutional pro¬ 
vision that the legislature may enact laws regulat¬ 
ing the sale of alcoholic or spirituous liquors as a 
matter of police regulation does not imply that it 
may not enact a law forbidding the sale or keeping 
for sale of malt liquors in a place where the sale 
of intoxicating liquors is prohibited.66 

Quantity sold. The legislature as a matter of po¬ 
lice regulation may forbid the sale of liquor by 
small measure or in quantities less than a certain 

minimum.®^ 

Sales to particular persons. The legislature may 
validly prohibit the sale of intoxicants to those 
classes of persons who are peculiarly liable to be 


injured or demoralized by their use, such as minors, 
habitual drunkards, and persons already under the 
influence of liquor.®® 

Days and hours for closing. No constitutional 
objection may be successfully urged against laws 
forbidding the sale of liquor on Sundays, election 
days, and other holidays,®^ or restricting the sale 
to certain hours of the daytime, or requiring sa¬ 
loons to be closed during the hours of the night'^®' 

Inspection, Laws providing for the official in¬ 
spection of liquors and the exaction of a fee for 
such inspection are valid,*^! as are laws subjecting 
liquor dealers to police surveillance, so far as to 
give police officers the right and power at all times 
to enter upon their premises for the purpose of 
ascertaining the manner in which the business is 
conducted.'^^ 

Displaying license. It is competent to require 
that a dealer in intoxicating liquors shall have his 
license posted and displayed in a conspicuous place 
on the premises.'^® 

Screen law, A law providing that on Sundays, 
and at other times when liquor saloons are required 
by law to be kept closed, no screen, curtain, or 
other obstruction shall be so placed as to prevent a 
clear view of the interior of the premises is a valid 
police regulation, and not open to objection on con¬ 
stitutional grormds.7^ 


Conn,—^Murphy v. Bergin, 171 A, 
43S. 118 Conn. 249. 

Pa.-—Commonwealth y, Katz, 31 Pa. 
Dist, & Co. 356. 

62. TJ.S.—^Zukaitis v. Pitzgerald, D, 
C,Mich., 18 F.Supp. 1000. 

Fxtrohases on oredlt 
Control commission's regulation 
prohibiting allowance or giving of 
credit by manufacturers of beer to 
any wholesaler was void since pro¬ 
vision in statute that every sale of 
alcoholic liquor made In state liquor 
stores and by specially designated 
distributors shall be for cash only, 
impliedly recognizes extension of 
credit In other relationships.—^Zukai- 
tls V. Fitzgerald, supra. 

63. Mich.—^People v. Brown, 48 N. 
W. 168, 85 Mich. 119, 

64. Fla,—State ex rel, Dixie Inn v. 
City of Miami, 24 So.2d 705. 

38 O.J’. p 514 note 24* 

65. Ill.—Corpus Juris cited in Great 
Atlantic & Pacific Tea Co. v. May¬ 
or and Commissioner of Danville, 
11 N.E.2d 388, 391, 367 lU. 310. 

33 C.J. p 514 note 25. 

Cigar stores 

DeL—^United Cigar-Whelan Stores 
Corporation v. Delaware Dlquor 
Commission, 15 A.2d 442, 2 Terry 
74. 


66. La.—State v. McCue, 75 So. 100, 
141 La. 417. 

67. N.C.—State v. Johnson, 86 S.E. 
788, 170 N.C. 685. 

33 C.J. p 514 note 27. 

68. Mich.—^People v. Thompson, 126 
N.W. 466. 161 Mich. 391. 

33 C.J, p 614 note 28. 
luteut 

To make the sale of intoxicants 
to minors and inebriates unlawful, 
regardless of intent, is a reasonable 
regulation as long as the act 
amounts only to a misdemeanor.— 
Hershorn v. People, 113 P.2d 680, 108 
Colo. 43. 139 A.L.R. 297. 

69- Ariz.—State v. Blazlnsi, 120 P.2d 
395, 58 Ariz. 346. 

33 O.J. p 615 note 29. 

70. Ky.—Cassidy v. Drake, 166 S. 

W. 1032, 164 Ky. 26. 

33 C. J- p 615 note 30. 

Commission’s regulation held valid 
Del.—^Darling Apartment Co. v. 
Springer, 22 A,2d 897, 137 A.L.R. 
803. 

Statute held valid and noudiscrim- 
inatory 

The statute which limits the time 
for keeping open “Class A" licensed 
liquor premises which sell intoxicat¬ 
ing liquors only in the original pack¬ 
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ages or containers, to 9 KM., but 
which permits “Class B" licensed 
liquor premises dealing in intoxicat¬ 
ing liquors consumed by the glass 
only on the premises, and In the 
original package or container, in 
quantities of not more than one quart 
at any one time, to be consumed oif 
the premises, until 1 A.M., is not 
“unreasonable,” “arbitrary,” “oppres¬ 
sive,” or “discriminatory,” as to one 
operating under a “Class A” license. 
—State V. Reidel. 15 N.W.2d 161. 245 
Wis. 467—State v. Potokar, 15 N-W. 
2d 168, 245 Wis. 460—Weinberg v. 
Kluchesky, 294 N.W. 630, 236 Wls. 
99. 

71. TJ.S.—^Zukaitis v. Fitzgerald, D.. 
C.Mich., 18 F.Supp. 1000. 

Ark.—^McCarroll v. Clyde Colllna 
Liquors, 132 S.W.2d 19, 198 Ark.. 
896. 

33 C.J, p 615 note 33. 

72. Mass.—Commonwealth v. Ducey, 
126 Mass. 269. 

33 C.J. p 515 note 34. 

73. K.T.—^Farley v. Barrick, 108 N*. 
E. 417, 214 N.Y. 212. 

33 C.J. p 615 note 85. 

74. Mich.—^Robison v. Haug, 88 N.. 
W. 668. 71 Mich. 88. 

33 C.J. p 515 note 36, 
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Employment of women or children. It is a rea¬ 
sonable and proper exercise of the power of police 
regulation to forbid the employment of women in 
barrooms or drinking saloons, as waitresses, danc¬ 
ers, or otherwise,75 or to make it unlawful to per¬ 
mit or employ children to work in or about any 
place of amusement where intoxicants are soldJ® 

Exclusion of womm and children, A statute or 
ordinance prohibiting the presence of women or 
children, or the serving of liquor to them, in wine 
rooms, bars, or saloons, especially if it applies only 
to the late hours of the evening or night, is a valid 
and constitutional police regulation.77 

§ 40. -Taxation of Liquor Traffic 

The legislature may impose a tax on the business 
of manufacturing or selling intoxicating liquors. 

As a measure for the regulation or restriction of 
the traffic in intoxicating liquors, the legislature of 
a state has constitutional power to impose a tax on 
the business of manufacturing or selling such liq¬ 
uors, 78 to enforce the collection of such taxes from 
the persons on whom they are assessed, by distress, 
by the imposition of penalties for delinquency, or 


by the arrest of the delinquent,7^ and to make it a 
penal offense for any person to engage in the busi¬ 
ness without first paying the tax imposecL^O The 
legislature may delegate the power to make regula¬ 
tions for the enforcement and collection of the tax 
to a state agency,and reasonable tax regulations 
promulgated by such agency within the scope of 

its powers are valid and enforceable.-^^ 

Although some statutes imposing taxes on intoxi^ 
eating liquors are revenue acts,S3 others are pri¬ 
marily for the purpose of regulation rather than 
for revenue, 84 and hence are to be considered, with 
reference to constitutional provisions, as police reg¬ 
ulations rather than as tax laws.85 Tax acts en¬ 
acted as revenue measures and tax acts enacted pri¬ 
marily for liquor control are not inconsistent, and 
both may be given effect and enforced at the same 
time.88 

From the standpoint of constitutional restrictions 
or limitations a liquor tax law is to be regarded as. 
imposing the tax on the business or occupation of 
liquor selling, and not on the individuals who may 
engage in it,87 or on their stock in trade or other 
property,88 or on the sales which they make.89 


75. Cal.—People v. Jemnez, 121 P. 
2d 543, 49 Cal.App.2d Supp. 739. 

12 C.J, p 919 note 37 [b]. 

76. Ind.—Krstovich v. State, 117 N. 
E, 209, 186 Ind. 556, 

La.—State v. Rose, 51 So. 496, 125 
La. 462, 26 L.R.A.,N.S., 821. 

77. U.S.—Cronin v. Adams, Colo., 
24 S.Ct 219, 192 U.S. 108, 48 L.Ed, 
365. 

12 C.J. p 919 note 37 [a]—33 C.J. p 
515 note 39. 


79. Tenn.—^East Tennessee Brewing 
Co. V. Currier. 150 S.W. 541, 126 
Tenn. 535. 

33 C.J. p 516 note 41. 

80. Tenn.—Diamond v. State, 131 S. 
W. 666, 123 Tenn. 348. 

33 C.J. p 516 note 42. 

81. Ga.—Southland Ice Co. v. Doy- 
al, 184 S.B. 295, 181 Ga. 797. 

82. Ga.—^Southland Ice Co. v. Doy- 
aJ, supra. 


E.2d 836. 369 lU. 214. 117 A-LJEL 
683. 

Ky.—Shannon v. Esbeco Distilling 
Corporation, 120 S.W.2d 745, 275 
Ky. 51. 

33 C.J. p 516 note 43. 

Prohibitive taxes 

The limitation that legislature- 
cannot under guise of tax law de¬ 
stroy or prohibit a business is not 
applicable to business of manufac¬ 
turing or selling intoxicating liquor,, 
since there is no natural or inherent 
rigpht to engage in such business- 
or occupation and it is within right 
of legislature to regulate or prohibit 
such business.—^Barnes v. Stout, 276- 
N.W. 920, 65 S.D. 592. 

86. HI.—^Bardon v. Nudelman, 15 N.. 

I E.2d 836, 369 IlL 214, 117 A.L.R. 

683. 

87. ‘ La.—^Hodgson v. New Orleans,. 
21 La.Ann. 301. 

Pa,—^Appeal of Durach, 62 Pa, 491, 

88. Tenn.—^Kurth v. State, 5 S.W,. 
693, 86 Tenn. 134. 

33 C.J. p 516 note 45, 

Property tax restrictions 

The tax imposed by statute pro¬ 
viding for collection of tax on ell- 
imported distilled spirits was an- 
“excise'* tax, and not a “property 
tax" within constitutional provisloni 
restricting tax rate on property, and 
therefore constitutional provision 
was not violated by imposition of 
that tax.—Scott v. State, 2 S.E.2d 
65, 187 Ga, 702. 

89. Ga.—Bohler v. Schneider, 49 Gau 
195. 


78. U.S.—Oldetyme Distillers v. 

Gordy, D.C.Md., 17 F.Supp. 424. 
Ind.—Department of Treasury v. 

Midwest Liquor Dealers, 48 N.B. 

. 2d 71, 113 Ind.App. 569. 

La.—State v. Cusimano, 174 So, 352, 
187 La, 269. 

Ohio.—State v. Graham, 30 Ohio N. 
P.,N.S.. 387—Hulbert v. Roth, 11 
Ohio N.P.,N.S., 177. 

Tenn.—Lindsey v. William Gerst 
Brewing Co., 73 S.W.2d 703. 168 
Tenn. 62. 

33 C.J. p 515 note 40. 

Statutes in pari materia must be 
construed together.—State ex rel. 
Superior Distributing Co. v. Davis, 
7 N.E.2d 652, 132 Ohio St. 308. 

Tax ou gaUouage and ou gross re- 
ceiptsv 

A part of excise tax levied on 
privilege of selling intoxicating liq¬ 
uors could be based on gallonage 
and paid by purchasing, aflaxing, and 
canceling stamps, and the other part 
levied on gross receipts.—Barnes v. 
Stout, 276 N.W. 920, 65 S.D. 592. 

48 C. J.S.-12 


83. Cal.—^Empire Vintage Co. v. 
Collins, 105 P.2d 391, 40 CaLApp.2d 
612. 

Taxation aud regulatioii as distinct 

It has been held that the power 
to “tax" intoxicating liquors as per¬ 
sonal property of the owners is sep¬ 
arate and distinct from the power 
to '‘regulate" the manufacture, deal¬ 
ing in and handling of the intoxi¬ 
cating liquors.—^Three G Distillery 
Corporation v. Los Angeles County, 
116 P.2d 143, 46 CaLApp.2d 498. 
Bzoise tax 

Statute imposing tax on each pint 
of distilled spirits sold at retail was 
held valid as “excise tax" to raise 
revenue.—State Tax Commission v. 
Hughes Drug Co., 293 S.W. 944, 219 
Ky. 432. 

84. Ill.—^Department of Finance of 
Illinois for Use of People v. Wai- 
kasas. 17 N.E.2d 232, 297 Ill.App. 
635. 

33 C.J. p 516 note 43. 

85. Ill.—^Bardon v. Nudelman, 15 N. 
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Further, such a statute is to be distinguished from 
a licensing law, and, although the constitution of 
the state may prohibit the grant of licenses to sell 
liquor, this will not prevent the legislature from 
laying a tax on the business, with the primary ob¬ 
ject of raising revenue and the secondary object of 
restricting or discouraging the business.^® The leg¬ 
islature cannot, under a constitutional provision au¬ 
thorizing the imposition of license, occupation, and 
excise taxes, impose a license tax per gallon on 
every person engaged in the business of manufac¬ 
turing, owning, storing, and removing distilled spir¬ 
its from bonded warehouses, payable on such re¬ 
moval, as such tax is not an occupation or excise 
tax, but a tax on the property itself.91 
Uniformity. Constitutional provisions as to uni¬ 
formity of taxes apply to taxes on intoxicating liq¬ 
uors.^ 2 This requirement, however, does not pre¬ 
vent the classification of occupations, and a statute 
imposing a tax on the business of liquor selling is 
not unconstitutional because the state permits oth¬ 
er occupations to be pursued without taxation, or 
because the liquor dealer is required to pay his tax 
in advance, while milder terms are imposed on oth¬ 
er vocations which also are taxed.23 Moreover, 
while it is necessary that all persons pursuing the 
same occupation in the same way should be taxed 


alike, it is permissible for the legislature to divide 
liquor dealers into different classes, and discrimi¬ 
nate between them with respect to the amount of 
taxation imposed, if the classification is based on 
proper and reasonable grounds of distinction,34 such 
as the difference between manufacturing and retail 
selling,®^ or as to the character of the liquors dealt 
in,2^ or with reference to the locality where the 
business is carried on^^ or to the relative volume 
of business done, the tax being graduated accord¬ 
ing to the amount of sales made by the particular 
dealer.33 Similar distinctions may be made where 
the tax is imposed directly on the goods dealt in,93 
but not so as to discriminate against the products 
of other states^ or so as to grant a total exemption 
to some classes of liquors while others are taxed ;2 
and it has been held that the tax may not be based 
solely on the quantity of liquor without any regard 
for the value thereof,3 although there is also au¬ 
thority to the contrary.** 

Reciprocal or retaliatory taxes. Statutes impos¬ 
ing reciprocal or retaliatory taxes, under which the 
tax on liquors from other states is equivalent to 
the tax imposed by such other states on similar im¬ 
ports from the taxing state, have been held to be 
valid^ and have been held to be within the require- 


90. Ohio,—Anderson v. Brewster, 9 
K.E. 683, 44 Ohio St 576. 

33 CJ. P 516 note 47. 

91. U.S.—^Preiberg Co. v. Dawson, 
D-CKy., 274 F. 420, affirmed 41 S. 
Ct 272, 255 U.S. 288, 65 L.Ed. 638. 

Ky.—Craig v. Taylor, 232 S.W. 395, 
192 Ky. 36. 

92. Ark.—Cooper v. Hot Springs, 

111 S.W. 997, 87 Ark, 12. « 

93. Ark.—Cooper v. Hot Springs, 
supra. 

33 C.J. p 516 note 50. 

94. Ark.—Cooper v. Hot Springs, 
supra. 

33 C.J. p 516 note 51. 

Method, of sale 

The statute requiring both the 
manufacturer and distributor of 
malt beverages to pay a tax of seven 
cents per gallon when selling in 
bulk or seven-eighths of a cent per 
pint or fraction thereof when selling 
in containers of less than one gal¬ 
lon was not unconstitutional on 
ground that classification was arbi¬ 
trary.—State ex rel. Southern Brew¬ 
ing Co. V. Long, 181 So. 421, 132 
Fla. 450. 

95. Ky.—State Tax Commission v. 
Hughes Drug Co., 293 S.W. 944, 
219 Ky. 432. 

33 C.J. p 516 note 51, 


96, Ark.—Cooper v. Hot Springs, 
111 S.W. 997. 87 Ark. 12. 

33 C.J. p 516 note 52. 

97. U.S.—Monllor & Boscio v. San- 
cho, C.C.A.Puerto Rico, 136 F.2d 
114. 

33 C.J. p 516 note 53. 

ClassificatioxL of municipalities 
It is competent for the legisla¬ 
ture to classify the municipal cor¬ 
porations of the state, according to 
their form of organization, or ac¬ 
cording to their population, fixing 
different rates of taxation for the 
several classes, so that taxes shall 
be higher in cities than in villages, 
or shall increase in proportion to 
the number of inhabitants.—Kelly v. 
Faribault, 85 N.W. 720, 83 Minn. 9— 
33 C.J. p 569 note 56. 

98, Pa.—^Allentown v. Gross, 19 A. 
269, 132 Pa, 319. 

33 C.J. p 516 note 54. 

99. U.S.—Monllor & Boscio v. San- 
cho, C.C.A.Puerto Rico, 136 P.2d 
114. 

33 C.J. p 516 note 65. 

FortiflcatioxL of wise 

Puerto Rico excise tax on dis¬ 
tilled spirits as applied to spirits 
used in fortification of wine is not 
void for lack of uniformity and 
equality of taxation.—Monllor & 
Boscio V. Sancho, supra. 

1. U.S.—Walling v. People of State 
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of Michigan, Mich.. 6 S.Ct 454, 116 
U.S. 446. 29 L.Ed. 691. ' 

33 C.J. p 516 note 55. 

2. Mo.—State v. Bengsch, 70 S.W. 
710, 170 Mo, 81. 

33 C.J, p 516 note 56. 

3. Pa.—Commonwealth ex rel. De¬ 
partment of Justice V. A. Overholt 
& Co., 200 A, 849. 331 Pa. 182. 

4. Ad valorem constitutional provi¬ 
sion amended 

The statute imposing tax of one 
dollar per gallon on all Imported dis¬ 
tilled spirits was not unconstitution¬ 
al because the tax imposed was not 
an ad valorem tax. where constitu¬ 
tional requirement that taxes on 
property should be ad valorem was 
stricken prior to enactment of stat¬ 
ute.—Scott v. State, 2 S.E.2d 66, 187 
Ga. 702. 

5. Ohio.—State ex rel. Superior Dis¬ 
tributing Co. V. Davis, 7 N.E.2d 
652, 132 Ohio St. 308. 

Delegation of legislative power 
Such a statute does not violate 
the constitutional provision vesting 
legislative power in the general as¬ 
sembly on the ground that the ap¬ 
plication of the act depends on the 
local brewers and whether they sell 
their products in the taxing state, 
since question whether the statute 
applies to alcoholic beverages im¬ 
ported from another state is merely 
a ^‘question of fact" to be determin- 
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ment of uniformity.® 

Texes on federal lands or instrumentalities. A 
state statute imposing a license tax will not apply 
to federal instrumentalities, which are immune from 
the tax by the federal Constitution, notwithstanding 
a federal statute providing that no person shall be 
relieved from liability for a state sales or use tax 
on the ground that the tax is levied within a fed¬ 
eral area.*^ While state provisions with respect to 
intoxicating liquors ordinarily do not apply to ter¬ 
ritory over which the state has no jurisdiction, as 
discussed supra § 35, where a state, in ceding land 
to the federal government, reserves the right to 
tax, provisions imposing an excise tax on liquors 
will applyS even though the federal government has 
an interest in the profits from the sales of liquors 
and will thereby be affected by the tax.^^ Moreover, 
where a state cedes land to the federal government 
for reclamation purposes and exempts the land 
from taxation during the government’s tenure, such 
exemption does not apply to one granted a liquor 
concession on such land so as to relieve him from 
the liquor licensing tax,iO at least if such express 
exemption is not found in the statute ceding the 
land.^^ 

Tax on illegal liquor business. The state has 
power to tax the liquor traffic, even though it is 
carried on in violation of a municipal ordinance^^ 
or in territory that has voted dry under the local 
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option law,l5 although there is ako authority to the 
contrary on the latter point^^ 

Tax as lien on property. The legislature has 
power to make a liquor tax a lien on the premises 
where the business is carried on, although owned by 
another person and merely leased by the liquor sell¬ 
er, provided the owner leased his property for that 
very purpose or had actual or constructive knowl¬ 
edge that it was to be used for that purpose,^ 5 but 
it has been held that the lien does not attach if 
the owmer was ignorant of the use to which the 
property was to be put and had contracted against 
such use.^® Moreover it has been held to be com¬ 
petent to make the lien of the tax paramount to all 
other liens or encumbrances, whether created by 
mortgage or otherwdse.^^ 

§ 41. -Criminal and Penal Statutes 

Within constitutional limits, the state legislature 
may prescribe the punishment for violations of Its liquor 
laws, and may facilitate prosecutions therefor by chang¬ 
ing the common-law rules of evidence and pleading and 
eliminating Jury trials in prcsecuttons for minor offenses. 

It is constitutionally competent for the legisla¬ 
ture of a state to provide for the enforcement of 
its prohibitive or restrictive liquor law^s by declar¬ 
ing the punishment of persons illegally engaging 
in the traffic, or conducting it in an unlawful man¬ 
ner, by fine, imprisonment, or other penalties,but 
in doing so it must not violate constitutional pro- 
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ed by the local liquor commission, 
—Ajax Distributors v. Springer, Del. 
Ch., 22 A.2d 838, affirmed. Sup., 28 
A.2d 309. 

6. Del.—^AJax Distributors v. 
Springer, supra. 

Frovisioiis of other states 

Provisions of Pennsylvania reci-- 
procal tax statute, imposing tax on 
liquors imported into Pennsylvania 
can play no part in determining 
whether Delaware retaliatory taxa¬ 
tion statute imposing tax on liquors 
imported into Delaware is abitrary 
and unreasonable.—^Ajax Distribu¬ 
tors V. Springer, supra, 

7. U.S.—U. S. V. Query, D.C.S.C., 37 
F.Supp. 972, affirmed, C.C.A., Query 
V. U. S., 121 F.2d 631, certiorari 
denied 62 S.Ct 295, 314 U.S. 685, 
86 L.Ed. 648, certiorari granted 62 
S.Ct. 1036, 316 U.S. 653, 86 L.Ed. 
1733, vacated on other grounds 62 
S.Ct. 1122, 316 U.S. 486, 86 L.Ed. 
1616. 

8. U.S.—Collins v. Tosemite Park & 
Curry Co., Cal., 58 S.Ct. 1009, 304 
U.S. 618, 82 L.Ed. 1602. 

9. U.S.—Collins v. Yosemlte Park 
& Curry Co., supra. 

10. N.M.—State v. Mimms, 92 P.2d 
993. 43 N.M. 318, certiorari denied 


Mims V, State of New Mexico, 60 
S.Ct, 382, 308 U.S. 626, 84 L.Ed. 
522, rehearing denied 60 S.Ct, 512, 
309 U.S. 694, 84 D,Ed, 1035. 

11. N.M.—State v. Mimms, 92 P.2d 
993, 43 N.M. 318, certiorari denied 
Mims V. State of New Mexico, 60 
S.Ct, 382, 308 U.S, 626, 84 L.Bd. 
522, rehearing denied 60 S.Ct. 512, 
309 U.S. 694, 84 L.Ed, 1035. 

12. Ohio,—Con well v. Sears, 61 N.E. 
165, 66 Ohio St. 49. 

33 C.J. p 516 note 48. 

13. Ohio.—^Reider v. Davis, 10 Ohio 
N.P.,N.S., 177, 

33 C.J. p 615 note 40 [d]. 

14. Tex.—State v. Texas Brewing 
Co.. 157 S.W. 1166, 10|6 Tex. 121. 

33 aJ. p 515 note 40 [d]. 

15. Iowa.—^Hopkins v. Lee, 143 N. 
W. 1002, 162 Iowa 165. 

33 C.J. p 569 note 63. 

16. ’ Ohio.—Foley v, Roth, 8 Ohio N. 
P..N.S., 425. 

17. La.—State v. Southern Pac. Co., 
68 So. 819, 137 La. 435, L.R.A. 
1915F 1140. 

33 C.J. p 569 note 64. 

18. U.S.—^McCormick & Co. v. 
Brown, W.Va., 52 S.Ct. 522, 286 U. 
S. 131, 76 'KEd, 1017, 87 A.L.R. 
448. 


Cal.—People v. Jemnez, 121 P.2d 543, 
49 Cal.App.2d Supp. 739. 

Del.—State v, Fahey, 126 A. 730, 2 
W.W.Harr. 504. 

Ind.—Wallace v. State. 149 N.E. 57, 
196 Ind. 509. 

Mo.—State v. Combs, 273 S.W. 1037. 
Tex.—Wyble v. State, 147 S.W.2d 
243, 40 Tex.Cr. 23—Adams v. State, 
272 S.W. 177, 100 Tex.Cr. 164. 

33 C J. p 516 note 57. 

Violation of Kooai Option Xaw 
The legislature may prescribe pen¬ 
alties for violation of local option 
law varying from penalties in effect 
in local option territory prior to 
adoption of state-wide prohibition.— 
Wilcoxson V. State, 116 S.W.2d 40-6, 
134 Tex.Cr. 691—Wilcoxson v. State, 
116 S.W.2d 404, 134 TexCr. 588. 

Denial of power to suspend sentenc- 
es 

(1) The legislature may deny the 
courts the power to suspend sentenc¬ 
es of liquor law violators.—Madjor- 
ous V. State, 149 N.E. 393, 113 Ohio 
St. 427, certiorari denied Madjorus 
V. State, 46 S.Ct. 471, 270 U.S. 662, 
70 L.Ed. 787. 

(2) Such legislation is not invalid 
by reason of being limited to of¬ 
fenders over a certain age.—Rambo 
V. State, 258 S.W. *827, 96 TexCr. 
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\'isions,^3 such as those against excessive fines and 
cruel and unusual punishments,20 and it must clear¬ 
ly define the ofifense and prescribe the punish- 

ment.2i 

V 

More specifically, it is competent for the legis¬ 
lature to declare an offense and punish the main¬ 
tenance of a liquor nuisance ;22 the refusal by a 
licensee to allow an authorized inspection of the li¬ 
censed premises ;23 the ownership,24 operation,25 
and possession26 of distilling apparatus, or posses¬ 
sion of material for the purpose of manufacturing 


intoxicating liquorthe possession's for' sale,29 
or the transportation^® of intoxicating liquors; and 
the employment of women in mixing drinks.21 The 
legislature cannot, however, delegate its power to 
define liquor offenses to an administrative board.22 
If a criminal or penal statute punishing violations 
of state liquor laws is open to more than one con¬ 
struction, one of which would sustain its validity, 
while the other would render it void or of doubtful 
validity, the courts will adopt such construction as 
sustains its validity.23 


Davis v. State, 246 S.W. 395, 
93 Tex.Cr. 192. 

Statute authoriziiig same penalties 
for illegal possession as for illegal 
sale, transportation, and manufao- 
ture has been held valid.—Pulliam v. 
Commonwealth, 278 S.W. 134, 211 
Ky. 766. 

Statute authorizing' more severe 
penalty for importing and transport¬ 
ing intoxicating liquor into the state 
than the penalty imposed for trans¬ 
porting it within the state has been 
held valid. 

tJ.'S.—Hayes v. XT. S., C.C.A.Okl., 112 
F.2d 417. 

OM.—Harris v. State, 122 P.2d 401, 
74 OkLCr. 13. 

19. Neb.—State v. McFarland, 175 
N.W. 663, 104 Neb. 42. 

NM.—State v. Martinez, 149 P.2d 
124, 48 N.M. 232, 155 A.L.R. 811. 
OkL—Ex parte Brown, 116 P, 1113, 
6 OkLCr. 134. 

Constitutional provision fixing 
minimum penalties for violation of 
liquor laws prevents the legislature 
from changing the minimum punish¬ 
ment, but it does not limit the legis¬ 
lature in fixing the maximum pun¬ 
ishment—^Baldwin v. State, 2^6 P» 
795, 40 OkLCr. 7—^Taylor v. State, 
261 P. 978, 38 OkLCr. 350—Ex parte 
Smith, 218 P. 708, 24 OkLCr. 416—33 
C.J. p 616 note 57 [f]. 

Bespousibility for acts of agent 
Statute providing that it shall not 
be necessary to show knowledge of 
the principal to convict for acts of 
an agent, clerk, or servant, is not un¬ 
constitutional.—^People V. Falk, 141 
N.E. 719, 310 Ill. 282. 

Solicitation of orders in dry terri¬ 
tory 

A statute making it unlawful to 
solicit orders for intoxicating liquors 
in prohibition territory, through cir¬ 
culars, is not unconstitutional as in¬ 
fringing the power of congress, un¬ 
der the federal Constitution to es¬ 
tablish post offices and designate 
what shall be excluded from the 
mails.—^Zinn v. State, 114 S.W. 227, 
88 Ark. 273. 

Statute held not invalid 
Acts 1921 p. 372, m'lking it a crime 
unlawfully to manufacture mash, is 


not invalid, as not being In harmony 
with Const. Amendm. XVIIL—^Jack- 
son V. State, 254 S.W. 531, 160 Ark. 
198. 

20. Mich.—^People v. Haug, 37 N.W. 
21, 63 Mich. 549. 

33 C.J. p 517 note 69. 

Prescribed punishment not excessive 
Mo.—State v. Combs, 273 S.W. 1037. 

21. Statute h^d not iu'vaUd 
Ind.—Evans v. State, 154 N.E. 280, 

198 Ind. 487. 

22. Ill.—State V. Zimmerman, 148 
N.E. 5, 317 Ill. 197. 

Ind.—Eisenshank v. State, 150 N.E. 
365, 197 Ind. 463—^Michopoulos v. 
State, 149 N.E. 564, 197 Ind. 231— 
Thompson v. State, 167 N.E. 34'5, 
'89 Ind-App. 555, transfer denied In 
re Petition to Transfer Appeals, 
174 N.E. 812, 202 Ind. 365. 

Mont.—State v. District Court of 
Eighteenth Judicial District in 
and for Hill County, 251 P. 137, 
77 Mont 361, 49 A.L.R. 627. 
Utah.—State v. Kallas, 94 P.2d 414, 
97 Utah 492. 

Laws for abatement of, or injunc¬ 
tions against, liquor nuisances see 
infra § 43. 

23. Tex,—^Plainos v. State, 100 'S. 

, W.2d 367, 131 Tex.Cr. 516, 

24- Colo.—Gavin v. People, 244 P. 
912, 79 Colo. 189. 

25. Colo.—Gavin v. People, supra. 

26. Colo.—Gavin v. People, supra, 

^ Ind.—Evans v. State, 154 N.E. 280, 
198 Ind. 487—Le Juste v. State, 
150 N.E. 791, 197 Ind. 327. 

OkL—^Houston v. State, 277 P. 687, 
43 OkLCr. 181—^Kemp v. State, 248 
P: 1116, 35 OkLCr. 128. 

’27. Or.—Pack v. State, 241 P. 390, 
116 Or. 416, 

"Tex,—Burt v. State, 277 S.W. 124, 
102 Tex.Cr, 17. 

2S. 'Jnd.—Csallo v. State, 154 N.E. 
671. 198 Ind. 693—Guetling v. 

State,' 152 N.E. 166, 198 Ind. 284— 
Thompson v. State, 167 N.E. 346, 
89 Ind.App. 555, transfer denied 
In re Petition to Transfer Appeals, 
.174 N.E. 812. 202 Ind. 365. 

Mich.—^People v. Burt, 210 N.W. 97, 
23'6 Mich, 62—^People v, Stambos- 
va, 178 N.W. 226, 210 Mich. 43'6. 
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Exemption of clergymen, priests, 
or rabbis from the statute prohibit¬ 
ing possession of liquor, reflects 
sound public policy within legisla¬ 
ture's power.—State v. Stack, 277 P. 
856, 162 Wash. 284, adhered to 2'80 
P. 930, 162 Wash. 284. 

Pailure to provide for disposition 
of Uqnor on hand when act went in¬ 
to force was held not to render stat¬ 
ute invalid.—Guetling v. State, 152 
N.E. 166, 198 Ind. 284. 

29. N.C,—State v. Langley, 183 S. 
E. 626, 209 N.a 178. 

Under constitutional amendment 
prohibiting manufacture, sale, bar¬ 
ter, and exchange of intoxicating liq¬ 
uor and authorizing legislature to 
enact laws to enforce amendment, an 
act making it unlawful to possess 
intoxicating liquor for sale is au¬ 
thorized.—^Price V. State, 109 S.W.2d 
198, 133 Tex.Cr. 162. 

30. Ind.—Eller v. State, 149 N*E. 62, 
196 Ind. 562. 

Mass.—Commonwealth v. Dzewlacin, 
147 N.E. 582, 252 Mass. 126. 

Pa.—Commonwealth v. Klein & 
Goodstein, 81 Pa.Super. 651. 

31. Cal.—^People v. Jemnez, 121 P. 
2d 543, 49 CaLApp.2d Supp. 739. 

32. N.T.—^People v. Kyan, 195 N.E. 
822, 267 N.Y. 133, followed in Peo¬ 
ple V. Grant, 196 N.E, 553, 267 N. 
Y. 508, which affirmed 275 N.Y.S. 
74, 242 App.Div. 310. 

33. Neb.—Liske v. State, 230 N.W, 
503, 119 Neb. 540. 

Tex.—Edge v. S'tate, 276 S.W. 1010, 
101 T€X.Cr. 324. 

Va.—Miller v. Commonwealth, 2 S, 
E.2d 343, 172 Va. 539. 

Ctonrt will substitute <<more” for 
“less,” in statute fixing penalty for 
first violation of Prohibition Act as 
fine of not “less" than five hundred 
dollars, in view of context clearly 
showing legislative intent, and thus 
sustain the validity of the act— 
Claypool V. McCauley, 283 P. 7'51, 131 
'Or. 371. 

Statute not prescribing place, of 
imprisonment was held valid where 
place was prescribed in other stat¬ 
utes.—Le Juste v. State, 160 N.E. 
791, 197 Ind.‘ 327—Guetling v. State, 
148 N.E. 146, 196 Ind. 543. 
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Rules of evidence. Statutes intended to facili¬ 
tate prosecutions under the liquor laws, by chang¬ 
ing the common-law rules of evidence, as by admit¬ 
ting indirect proof, or making given facts presump¬ 
tive evidence of the essential elements of the crime 
charged, are valid, if they do not infringe the con¬ 
stitutional rights of accused by depriving him of his 
right of trial by jury, or of his exemption from be¬ 
ing compelled to testify against himself, or of his 
right to be confronted with the witnesses against 

him, or otherwise.34 

Lazos relating to pleading. The legislature has 
the power to authorize the joining of separate of¬ 
fenses in separate counts in the same indictment or 
complaint,^5 and to simplify the forms of indict¬ 
ment or complaint under the liquors laws, by au¬ 
thorizing the omission of such particulars or aver¬ 
ments as are not necessary to inform accused sub¬ 
stantially of the nature and cause of the charge 
against him,but this cannot be carried so far as 
to deprive him of his right to know of what he is 
alleged to be guilty and the exact nature of the 
charges against him.37 

Right of trial by jury. A statute is not invalid 


because it makes no provision for trial by jury in 
prosecutions for petty offenses under the liquor 
laws;28 nor is a statute invalid which authorizes 
a magistrate or other inferior court to try offenses 
against the liquor laws, without a jury, in the first 
instance, provided it also gives accused a free and 
unhampered right of appeal to a court which tries 
by jury.^9 Also, a jury is not constitutionally nec¬ 
essary in proceedings, as for contempt, for the pun¬ 
ishment of a person who has violated an injunc¬ 
tion restraining him from liquor law violations.'^® 

Rule as to place of sale. A statute providing that 
the place where a delivery of liquor is made in the 
state shall be construed to be the place of sale 
thereof, and that any place to which any person 
shall ship any liquor for the purpose of delivering 
the same to a purchaser shall be construed and held 
to be the place of sale, is not invalid as to ship¬ 
ments within the state,^^ but is invalid as to inter¬ 
state shipments.'*^ 

§ 42. - Search, Seizure, and Forfeiture 

Laws 

Statutes authorizing search, seizure, and forfeiture 


Statute held valid 
l^.Y.—People ex rel. Majewski v. 
Dunn, 282 N.Y.S. 899, 246 App.Div. 
571. * 

Tex.~Wyble v. State, 147 S.W.2cl 
243, 140 Tex.Cr. 23. 

34. Ind.—Manley v. State, 149 N.E. 
51, 196 Ind. 629. 

Term.—Hall v. State, 270 S.W. 84, 
151 Tenn. 416. 

33 C.J. p 517 note 60. 

Possession as evidence of guilt 

(1) In a number of cases, stat¬ 
utes making the possession of intox¬ 
icating liquors, even in small 
amounts, prima facie or presumptive 
evidence of intent to sell, or other 
elements of guilt in prosecutions for 
violation of state liquor laws have 
been sustained as valid. 

Pla.—Shelton v. Coleman, 187 So. 
266, 136 Pla. 625. 

N.C.—'State v. Langley, r83 S.E. 526, 
209 N.C. 178. 

Okl.—Canady v. State, 151 P.2d *817. 
S.D.—State v. Mason, 227 N.W. 73, 
55 S.D. 611. 

Tex.—^Ross v. State, 273 S.W. 582, 
100 Tex.Cr. 295—Sullivan v. State, 
273 S.W. 666, 100 Tex.Cr. 419— 
Reynosa v. State, 272 S.W. 452, 
100 Tex.Cr. 218—Stoneham v. 
•State, 268 S.W. 166, 99 Tex.Cr. 64 
—^Newton v. State, 267 S.W. 272, 
98 Tex.€r. 582. 

Va.—^Miller v. Commonwealth, 2 S. 

E.2d 343, 172 Va. 639. 

Wash.—State v. Stump, 132 P.2d 727, 
16 Wash.2d 140. 

S3 C.J. p 617 note 60 [j] (1). 


(2) Similarly, a statute placing on 
the possessor the burden of proving 
a satisfactory explanation has been 
held valid.—State v. Lewis, 216 P. 
337, 67 Mont 447. 

(3) The courts in such cases have 
adopted the view that the legislature 
cannot be controlled by a judicial 
standard of rationality.—State v. 
Mason, 227 N.W. 73, 55 S.D. 611. 

(4) However, another line of au¬ 
thority has taken the view that the 
courts must apply the test of rea¬ 
sonableness to such statutes, and 
that a statute having the effect of 
mailing mere possession of a small 
quantity of liquor prima facie evi¬ 
dence of criminal intent is invalid-— 
State V. Kelly, 15 N.W.2d 554, 218 
Minn, 247. 

(5) Apart from these divergent 
views, a statute making possession 
conclusive evidence of gruilt is clear¬ 
ly invalid.—State v. Jackson, 131 S. 
E. 11, 100 W.Va, 543—’State v. Sixo, 
87 S.E. 267, 77 W.Va. 243. 

Statute, making fluids destroyed 
to prevent seizure prima facie in¬ 
toxicating liquors intended for un¬ 
lawful purposes, was held not to be 
invalid.—Roberts v. People, 243 P. 
544, 78 Colo. 555. 

Prior offenses 

Law authorizing state in liquor 
prosecution to give evidence of sim¬ 
ilar offenses committed before date 
alleged in indictment and not barred 
by limitations, but barring prosecu¬ 
tion after conviction or acquittal, 

181 


was held valid.—Buford v. State, 111 
So. 850, 146 Miss. 66. 

Reputation as violator 

(1) Statute authorizing state to 
prove the general reputation of ac¬ 
cused as a violator of the prohibi¬ 
tion laws was held valid.—Barrack v. 
Commonwealth, 12S S.E. ’638, 142 Va, 
596—Anthony v. Commonwealth, 128 
S.E. 633, 142 Va 577—33 C.J. p 517 
note 60 [b]. 

(2) Such statute does not apply, 
however, in prosecutions for offenses 
committed prior to its enactment— 
Parker v. Commonwealth, 122 S;E. 
360, 139 Va 585. 

35. Ill.—People V. Montgares, 180 
N.E. 419, 347 Ill. 562. 

36. Ill.—^People v. Montgares, su- * 
pra 

33 O.J. p 317 note 61. 

37. Me.—State v. Learned, 4*7 Me. 
426. 

33 C.J. p 617 note 62. 

38. Vt.—State v. ConUn, 27 Vt. 218. 
33 C.J. p 51'8 note 6o. 

39. Ala—Frazier v. State, $6 'So. 
879, 11 AlaApp. 2S5. 

33 C.J. p 518 note 67. 

40. U.S.—Eilenbecker v. Plymouth 
County Dist. Ct, Iowa, 10 S.Ct 
424, 134 U.S. 31, 33 L.Ed, 801. 

41. U.S.—West Virginia v. Adams 
Express Co., W.Va., 219 F. 794, 
135 C.C.A. 464, L.RA.1916C 291. 

33 C.J. p 517 note 63. 

42. U.S.—^Adams Express v. Ken¬ 
tucky, Ky., -27 S.Ct 606, 206 U.S 
129, 51 L.Ed. 987. 
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of contraband liquors and property used in connection 
with liquor law violations are valid when framed with 
due regard to the constitutional protection of persons and 
property against arbitrary and unreasonable proceedings. 

Statutes authorizing the issuance of warrants to 
search for liquors alleged to be kept illegally for 
sale or other disposition, and directing their seizure 
when found, are valid when framed with due re¬ 
gard to the constitutional protection of persons and 
property against arbitrary and unreasonable pro- 
ceedings.'^s Thus, statutes authorizing the sum¬ 
mary seizure of contraband liquors^^ and vehicles, 
without a warrant, have been held valid. Further, 


provisions frequently found in such statutes for the 
forfeiture or destruction of liquor lawfully seized, 
or for the seizure and forfeiture of specific prop¬ 
erty used in connection with liquor law violations,^7 
such as vehicles illegally used in transporting liq¬ 
uor,48 have been held valid when framed with due 
regard for the constitutional rights of the persons 
adversely affected by such seizure, forfeiture, or 
destruction. 

Such statutes are not invalid because the inter¬ 
est of an innocent owner,49 or because the in- 


43 , III.—People V. Lavendowski, 

160 N.E. 5S2, 329 Ill. 223—People 
V. De Geovanni, 157 N.E. 195. 326 
Ill. 230—People v. Billerbeck. 153 
N.E. 5S6, 323 III. 48—People v. 
Zalapi, 152 N.E. 500. 321 Ill. 484. 

Ind.—Bobruk v. State, 181 N.E, 157, 
203 Ind. 516. 

La.—State v. Norris, 109 So. 787, 161 
La, 988, error dismissed Norris v. 
State of Louisiana, 47 'S.Ct. 590, 
274 U.S. 719, 71 L.Ed. 1323, fol¬ 
lowed in State v. Norris, 109 So. 
789, 161 La. 995. 

Miss.—^Loeb v. State, 98 So. 449, 133 
Miss. SS3. 

Mo.—State v. Struce, 1 S.W.2d 841. 
Mont.—State v. District Court of 
Seventh Judicial Dist. in and for 
Dawson County, 230 P. 10'89, 1091, 
71 Mont. 570, followed in 230 P. 
1091, 71 Mont. 577. 

33 C.J. p 518 note 68. 

Issuance of warrant is judicial 
matter, and the lesrislature cannot 
make evidence adduced on issue of 
probable cause conclusive on the Ju¬ 
dicial officer authorized to issue the 
warrant.—^Wallace v. State, 157 N.E. 
6-57, 199 Ind. 317, followed Drybread 
V. State, 165 N.E. 923, 88 Ind.App. 
719, Turk v. State, 167 N.E. 919, 89 
Ind.App. 716, and Schenk v. State, 
167 N.E. 919, 89 Ind.App. 716. 

£zempt!on of liquors used for sac¬ 
ramental purposes has been held 
not to render the statute invalid as 
violating the constitutional provi¬ 
sion prohibiting the giving of any 
preference to any religious denom¬ 
ination or mode of worship,—^People 
V. Marquis, 125 N.E. 757, 291 Ill. 121. 

44. Ala.—Tranum v. Stringer, 11-3 
So. 541, 216 Ala. 522. 

33 C.J. p 518 note 69. 

Statuto anthorizing prohibition 
officer and his deputies to detect and 
seize intoxicating liquor on premises 
of one licensed to sell nonintoxicat¬ 
ing beverages was held valid.—State 
V. Pinsky, 187 N.W. 201, 176 Wls. 
481. 

45. Ala.—Tranum v. Stringer, 113 
So. -541, 216 Ala. 622. 

Wis,—Wilder v. Miller, 208 N.W. 866, 
190 Wis. 136 


46. Ark.-Cole v. State, 222 S.W. 
1060, 144 Ark. 533. 

Conn.—Pickett v. Marcucci’s Liq¬ 
uors. 151 A. 52-6, 112 Conn. 169. 
Ill.—People V. Lavendowski, 160 N. 

E. 582, 329 Ill. 223. 

Pa.—Commonwealth v. One Dodge 
Sedan Engine No. DR12716, Man¬ 
ufacturer’s No. 36SS402, 14 A.2d 
600, 141 Pa.Super. 34. 

33 C.J. p 518 note 70. 

Not criminal statute 
Conn.—^Pickett v. Marcucci’s Liq¬ 
uors, 151 A. 526, 112 Conn. 169. 
Statute conferring jurisdiction on 
particular court to direct disposition 
of liquor seized in criminal proceed¬ 
ings in another court was held with¬ 
in legislature’s power.—Pickett v. 
Marcucci’s Liquors, supra. 

47. U.S.—Von Oster v. State of 
Kansas, Kan., 47 S.Ct. 133, 272 U. 
S. 465, 71 L.Ed. 354, 47 A.L.R. 1044. 

Ky.—Moore v. Commonwealth, 168 
S.W.2d 342, 293 Ky. 55—Froedge v. 
Commonwealth ex rel. Pursley, 
158 S.W.2d 426, 289 Ky. 16'8—Rick¬ 
man V. Commonwealth, 265 S.W. 
452, 609. 204 Ky. 848. 

Mass.—Reale v. Judges of Superior 
Court of the Commonwealth 163 
N.R 893, 265 Mass. 135. 

Pa,—Commonwealth v. Bowers, 155 
A. 605, 304 Pa. 253—Common¬ 

wealth V. One Plymouth Coach, 
Quar.Sess., 28 Del.Co. 93. 

Utah.—Hemenway & Moser Co. ▼. 

Punk, 106 P.2d 779, 100 Utah 72. 
Va.—^Jones v. Commonwealth, 126 S. 

E. 238, 141 Va. 459. 

33 C.J. p 518 note 73. 

State cannot provide that all prop, 
erty a man has, although not con¬ 
nected with liquor nuisance, should 
be forfeited.—^Froedge v. Common¬ 
wealth ex rel. Pursley, 153 S.W. 2d 
426, 289 Ky. 168—Rickman v. Com¬ 
monwealth, 265 S.W. 452, 204 Ky. 
848, dissenting opinion 265 S.W. 609. 
Property reasonably adapted for use 
Statutes declaring any unregis¬ 
tered still or distilling apparatus 
and all personal property found in 
same building or on the premises to 
be unlawful property and providing 
for seizure and forfeiture thereof 
are not unconstitutional, when au- 


I thorlty therein to seize and forfeit 
is limited to articles that are rea¬ 
sonably adaptable for use in connec¬ 
tion with operation of the illicit 
still.—Patrick v. Driscoll, 41 A.2d 
202, 132 N.J.Law 478. 

48. U.S.—Oster v. State of Kansas, 
Kan., 47 S.Ct. 133, 272 U.S. 465, 71 
L.Ed. 354, 47 A.L.R. 1044—Nation¬ 
al Bond & Investment Co. v. Gib¬ 
son, D.C.Kan., 6 P.2d 288, error 
dismissed Gibson v. National Bond 
& Investment Co., 47 S.Ct. 471, 273 
U.S. 668, 71 L.Ed. 831. 

Fla.—State v. Dubose, 11 So.2d 477, 
152 Fla. 304—Scarborough v. New- 
some, 7 So.2d 321, 150 Fla. 220. 
Iowa.—State v. Kelsey, 220 N.W. 324, 
206 Iowa 356. 

Kan.—State v. Morris, 257 P. 731, 124 
Kan. 143. 

Mass.—Commonwealth v. Certain 
Motor Vehicle, 159 N.E. 613, 261 
Mass. 504, 61 A.L.R. 548. 

N.C.—C. I. T. Corporation .v. Bur¬ 
gess, 153 S.E. 634, 199 N.C. 23. 
Pa.—Commonwealth v. Bowers, 155- 
A. 605, 304 Pa. 253—Common-^ 

wealth V. One Dodge Sedan Engina 
No. DR12716, Manufacturer’s No.. 
36SS402, 14 A.2d 600, 141 Pa.Super. 
34—Commonwealth v. One Stude- 
baker Sedan, 14 A.2d 198, 140 Pa. 
Super. 197—Commonwealth v. One 
Dodge Sedan, 34 Pa.Dist. & Co.. 
301, 1 Fay.L.J. 205, 86 Pittsb.Leg. 
J. 591, 9 Som.Co. 170—Common¬ 
wealth V. Oldsmobile Sedan, Quar. 
Sess., 53 York Leg.Rec. 35. 

S.D.—Western Chevrolet Co. v^ 
Zehnpfennig, 229 N.W. 307, ^6 S. 

D. 451. 

Tex.-*-Phariss v. Kimbrough, Civ.. 
App., 118 S.W.2d 661, error re¬ 
fused. 

Va.—Jones v. Commonwealth, 12’6 S. 

E. 238, 141 Va. 459. 

33 C.J. p 518 note 71. 

Statute uot requiring proof of ac... 
tual movement of vehicle held valid. 
—^Parrish v. State, 128 So. 785, 221 
Ala. 312. 

49. Iowa.—State v. Kelsey, 220 N.. 
W. 324, 206 Iowa 356. 

Kan.—State v. Morris, 257 P. 731,. 
124 Kan. 143. 
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terest of an innocent mortgagee or lienor,^0 is 
not preserved from forfeiture, at least, where the 
offense involved was committed by one intrusted 
by the owner or lienor with the possession and use 
of the property forfeited ;5i nor are they rendered 
invalid by reason of the fact that complainant in 
forfeiture proceedings is given a pecuniary interest 
in the result.52 Seizure and forfeiture statutes are 
invalid, however, where the owner of the property 
involved, or other person adversely affected, is not 
given notice and an opportunity to be heard before 

forfeiture.52 

Relief from forfeiture is purely a matter of leg¬ 
islative grace,54 and the legislature may attach such 
conditions thereto as It deems fit.^S A statute af¬ 
fording relief against forfeiture must not, howev¬ 


er, violate any constitutional guaranties.^^ 

§ 43. - Laws for Abatement of, or In¬ 

junctions against, Liquor Nuisances 

Statutes declaring places used for the illegal sale, 
keeping, op manufacture cf intoxicating liquors com¬ 
mon nuisances and authorizing the abatement of such 
places, or an injunction against such use thereof, are 
valid. 

Statutes providing that buildings, tenements, or 
other places used for the illegal sale, keeping, or 
manufacture of intoxicating liquors shall be deemed 
common nuisances and treated as such, and au¬ 
thorizing the abatement of such places or an injunc¬ 
tion against such use thereof, and providing for 
the enforcement of such injunction, are valid and 
constitutional.®^ Such statutes are within the po- 


N.C.—C. I. T. Corporation v. Bur¬ 
gess, 153 S.E. 634, 199 N C. 23. 

Pa.—Commonwealth v. Bowers, 155 
A. 605, 304 Pa. 253—Common¬ 

wealth V. One Studebiker Sedan, 
14 A.2d 198. 140 Pa.Super. 197— 
Commonwealth v. One Dodge Se¬ 
dan, 34 Pa Dlst. & Co. 301, 1 Pay. 
L.J. 205, 86 Pittsb.Leg.J. 591, 9 
Som.Co. 170—Commonwealth v. 
Oldsmoblle Sedan, Quar.Sess., 53 
York LegRec. 35. 

Va.—Jones v. Commonwealth, 126 S. 
E. 238, 141 Va. 459. 

SO. Kan.—State v. Morris, 257 P. 
731, 124 Kan. 143, 

N.C.—C. I. T. Corporation v. Bur¬ 
gess, 153 S.E. 634, 199 N.C. 23. 

33 C.J. p 518 note 72. 

Statute held invalid 

Statute declaring automobiles un¬ 
lawfully transporting intoxicating 
liquor to be nuisances, subject to 
forfeiture, with no provision for 
preservation of rights of innocent 
mortgagee, held inval id.—National 
Bond & Investment Co. v. Gibson, D. 
C.Kan., 6 F.2d 288, error dismissed 
Gibson v. National Bond & Invest¬ 
ment Co., 47 S.Ct. 471, 273 U.S. 668, 
71 L.Ed. 831. 

'51. U.'S.—Van Oster v. State of 

Kansas, Kan., 47 S.Ct. 133, 272 U. 
S. 465. 71 L.Ed. 354, 47 A,L.R. 1044. 
Kan.—State v. Morris, 257 P. 731, 
124 Kan. 143. 

N.C.—C, I. T. Corporation v. Bur¬ 
gess, 153 S.E. 634, 199 N.C. 23. 
Ignorance or opposition to illegal 
nse 

“The law does not go beyond con¬ 
stitutional power in depriving an 
•owner of property which he has him¬ 
self intrusted to the control of an¬ 
other because of the fault of that 
ot‘''‘>' or of any successive person in 
•control before the owner has re¬ 
gained actual possession, although 
4hat owner is ignorant of the use 
imade of his property, is opposed to 
such use, in no way has consented to 


it, at the moment of the illegal use 
is entitled, as against the offender, 
to the return of the property and is 
seeking to regain actual possession.’* 
—Commonwealth v. Certain Motor 
Vehicle, 159 N.B. 613, ^IS, 261 Mass. 
504, 61 AL.R. 548. 

52. Ky.—Proedge v. Commonwealth 
ex rel. Pursley, 158 S.W.2d 426, 
289 Ky. 168. 

53. Del.—State v. Rose, 132 A. 864, 
3 W.W.Harr. 168, 45 A.L.R. 85. 

La.—Cornman v. Conway, 151 So. 
620, 178 La. 367—Finance Security 
Co. V. Conway, 146 So. 22, 176 La 
456. 

33 C.J. p 618 note 76. 

Personal notice not necessary 
S.D.—^Western Chevrolet Co. v. 
Zehnpfennig, 229 N.W. 307, 56 S. 
D. 451. 

Destruction without notice 

Statute, under which vessels not 
belonging to the owner of the liquor 
which they contain may be seized 
and destroyed, without any notice to 
the owner of such vessels, is inval¬ 
id.—Clement v. Rabbach, 115 N.Y.'S. 
162, 62 Misc. 27. 

54. Va.—Jones v. Commonwealth, 
126 S.E. 238, 141 Va. 459. 

55. Va—Jones v. Commonwealth, 
supra. 

58. Va—C. I. T. Corporation v. 
Commonwealth, 149 S.E. 523, 163 
Va 57, 

57. Cal.—^U. S. V. Ackerman, 295 P. 
811, 211 Cal. 408. 

Ga—Davis v. Stark, 31 S.E.2d 59’2, 
198 Ga. 223. 

Idaho.—State v. Sawtooth Men’s 
Club, 85 P.2d 695, 59 Idaho 616. 
Ill.—State V. Zimmerman, 148 N.B. 
5, 317 Ill. 197. 

Mass.—^Reale v. Judges of Superior 
Court of the Commonwealth, 163 
N.E. 893, 265 Mass. 135. 

Mich.—^People ex rel. Dougherty v. 
Holschuh, 209 N.W, 158, 235 Mich. 
272—People ex rel. Dougherty v. 
Hildebrandt, 209 N.W. 160, 235 
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Mich. 278—People v. Donovan, 200 
N.W. 357, 22-8 Mich. 520. 

Mont—State v. District Court of 
Eighteenth Judicial D’strict In and 
for Hill County, 251 P. 137, 77 
Mont 361, 49 A.L R. 627. 

N.Y.—U. S. V. Siriannl, 250 N.Y.S. 77. 
140 Misc. 124. 

Ohio.—Gabriel Bldg. Co. v. State ex 
rel. Birrell, XS6 N.E. 5, 125 Ohio St 
642. 

Okl.—Ivey v. State, 223 P. 401, 26 
OklCr. 184. 

Pa.—Commonwealth v. James J. 
Cochran Post No. 251 of V. P. W. 
of U. S., 38 A.2d 250, 350 Pa. Ill 
—Commonwealth v. Dietz, 132 A. 
572, 285 Pa. 511, followed in Com¬ 
monwealth V. Artz, 132 A. 575, 285 
Pa. 521—Commonwealth v. Guzzi, 
8 Pa.Dist, & Co. 760, 27 Lack.Jur. 
106, 75 Pittsb.Leg.J. 337. 

Tex.—Hetrick v. State, Civ.App., 87 
S.W.2d 887. 

Utah.—Corpus Juris cited in Riggins 
V. District Court of Salt Lake 
County, 51 P.2d 645, 659, 89 Utah 
183. 

33 C.J. p 519 note 78. 

Criminal statutes punishing mainte¬ 
nance of liquor nuisances see su¬ 
pra § 41. 

Power to declare nuisance 

The legislature has plenary power 
to declare premises where intoxicat¬ 
ing liquor is unlawfully manufac¬ 
tured, kept, or sold, common nui¬ 
sances. 

Ind—Michopoulos v. State, 149 N.E. 
564, 19'7 Ind. 231. 

Utah.—State v. Kallas, 94 P.2d 414, 
97 Utah 492. 

Wis.—U. S. V. Richards, 229 N.W. 
657, 201 Wis. 130. 

Statute assessing sum against build¬ 
ing h^d invalid 

Neb.—State v. McFarland, 175 N.W. 
663, 104 Neb. 42. 

Provision for enforcement of injunc¬ 
tion 

(1) Provision grranting power to 
court to enforce injunction by such 
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lice power of the state, being designed to protect 
public health, safety, and morals.®^ It is not fatal 
to the validity of such statutes that the interest 
of innocent persons in the property may be im¬ 
pair ed,®^ or that they authorize the closing of the 
premises found to constitute a nuisance for all pur¬ 
poses, legal and illegal, for a fixed period of time,®® 
or that they do not require a bond to be given for 
the institution of the proceeding for abatement.®^ 
However, the failure of such statute to provide an 
opportunity for an innocent ov-mer to be heard has 
been held fataL®2 

§ 44. - Civil Damage Laws 

civil damage laws giving certain cla|sses of persons 
sustaining injuries from the acts of an intoxicated per¬ 
son a right of action against the person who sold or 
gave him the liquor are valid. 

The so-called “civil damage” laws, which provide 
that certain classes of persons, relatives, or per¬ 
sonal representatives, on sustaining injuries from 
the acts of an intoxicated person, or in consequence 
of his intoxication, habitual or occasional, shall have 
a right of action in damages against the person or 
persons who, by selling or giving him liquor, pro¬ 
duced such intoxication, or contributed thereto, 
have been held valid.®^ 

§ 45 . -Laws Affecting Property and 

Contracts 

A law restricting or entirely prohibiting the manu¬ 
facture or sale of intoxicating liquor is not invalid as 
impairing or destroying any vested right of property 
either in the liquor itself or in the property devoted to 
the traffic in liquor. 


A law restricting or entirely prohibiting the man¬ 
ufacture or sale of intoxicating liquor is not inval¬ 
id as impairing or destroying any vested right of 
property either in the liquor itself or in the prop¬ 
erty devoted to the traffic in liquor.®4 It is within 
the power of the legislature to provide by law that 
no action of any kind shall be maintained for the 
recovery of the price of liquors illegally sold, or 
for the recovery of the possession or of the value 
of liquors kept for sale in violation of law;®® but 
it has been held doubtful whether a statute should 
be held valid which closes the courts of the state 
to all actions for the price of liquors sold in an¬ 
other state or country, particularly in its application 
to cases where the vendor was ignorant of the buy¬ 
er’s intention to make an illegal use of the goods 
sold, or, if he knew of it, did nothing to further 
or facilitate its execution.®® 

§ 46. Powers of the Territories 

Under congressional grants of legislative power ta 
the territories, It is within their power to regulate or 
prohibit the manufacture of, and traffic in, intoxicating! 
liquors. 

Under congressional grants of legislative power 
to the territories, it is within their power to regu¬ 
late or prohibit the manufacture of, and traffic in, 
intoxicating liquors,®^ and to adopt measures rea¬ 
sonably appropriate to carry out the powers grant¬ 
ed.®® 

§ 47. Powers of Political Subdivisions of 
State 

In the absence of specific constitutional restrictions,. 


measures and means as in its judg¬ 
ment may be deemed necessary to 
j)revent further violations of the in¬ 
junction was held not to invalidate 
such statute.—State v. Richardson, 
278 P. 752, 128 Kan. 627. 

(2) Provision for punishment of 
persons failing to obey injunction 
does not invalidate such statute, as 
such punishment is not for crimi¬ 
nal offense.—Commonwealth v. 
James J. Cochran Post No. 251 of 
V. F. W. of U. S., 38 A.2d 250, 350 
Pa, 111. 

J&eglslature oonld authorize liquor 
control commission to prosecute all 
civil suits that might be necessary 
to make its control of Intoxicating 
liquors effective.—Riggins v. Dis¬ 
trict Court of Salt Lake County, ol 
P.2d 645, 89 Utah 183. 

58. Mass.—Reale v. Judges of Su¬ 
perior Court of the Commonwealth, 
163 N.E. '893, 265 Mass. 135. 

Pa.—Commonwealth v. James J. 
Cochran Post No. 251 of V. F. W. 
of U. S., 38 A.2d 250, 350 Pa. Ill- 


Commonwealth V. Dietz, 132 A. 
572, 286 Pa. 611, followed in Com¬ 
monwealth V. Artz, 132 A. 675, 285 
Pa, 521. 

Tex.—Hetrick v. State, Civ.App., 87 
S.W,2d 887. 

59. Cal.—U. S. V, Ackerman, 295 P. 
811, 211 Cal. 408. 

60. Mont,—State v. Mercier, 225 P. 
802, 70 Mont. 333. 

61. Utah.—Riggins v. District 

Court of Salt Lake County, *51 P.2d 
645, 89 Utah 183. 

62. Va.—McNelis v. Commonwealth, 
198 S.E. 493, 171 Va. 471. 

63. Ill.—Gibbons v. Cannaven, *60 N. 
B,2d 254, 326 IlLApp. 337, affirmed 
66 N.E.2d 370, 393 Ill. 376—Hyba 
V. C. A. Homeman, Inc,, 23 N.E. 
2d 564, 802 IlhApp. 143. 

33 C J. p 619 note 81. 

64. Miss.—Corpus Juris cited in 
Martin v. Board of Supervisors of 
Winston County, 178 So. 315, 321, 
181 Miss. 363. 

33 C.J. p 519 notes 82, 83. 
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Exclusive bottling rights 

The fact that the statute took: 
away the exclusive right of distillery 
warehouseman to bottle spirits in 
bond does not render it invalid.— 
'Stiles V. Simon, C.C.A.Ky., 290 F.. 
865. 

65. Me.—^Barrett v. Delano, 14 A.. 
2 ' 88 . 

'33 C.J, p *519 note 84. 

66. N.H.—Opinion of Justices, 25 N. 
H. 537. 

33 C.J. p 519 note 85. 

67. U.S.—Bacardi Corporation of 

America v. Domenech, Puerto Rico, 
•61 S.Ct. 219, 311 U.S. 150, S5 L.Ed.. 
98. 

33 C.J. p 520 note 89. 

interdiction of Importation or ex-* 
portation of intoxicating liquor held 
within power of territorial legisla¬ 
ture.—Bacardi Corporation of Amer¬ 
ica V. Domenech, supra. 

68. U.S.—Bacardi Corporation of 

America v. Domenech, supra. 
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the state legislature may empower its municipalities or 
other local subdivisions to regulate or prohibit traffic in 
intoxicating liquors, and In the absence of express au¬ 
thority, such power is comprehended within the scope of 
a grant of police or general welfare powers. 

In the absence of specific constitutional restric¬ 
tions, it is competent for the lepslature of a state 
to empower its various municipal corporations, or 
other local subdivisions, to enact ordinances, each 
operative within the corporate or local limits, for 
the prohibition or regulation of the traffic in intox¬ 
icating liquors,®^ but limitations on the legislative 
power in this regard may be found in the consti¬ 
tution of the state,70 as, where it forbids the leg¬ 
islature to pass any act regulating the internal af¬ 
fairs of cities or towns,71 or requires that all laws 
of a general nature shall be uniform in their oper- 
-ation.72 In the absence of any express authority 
or any express prohibition of authority, the control 
of liquor traffic has been held to be comprehended 
within the scope of the police or general welfare 
powers granted to municipal corporations or other 
local subdivisions by their charters or by general 
•statutes,73 or constitutional provisions.7^ Until a 
grant of exclusive power to cities to regulate the 
liquor traffic is accepted and exercised by a given 


city, the general law regulating the sale of liquor 
remains in force therein.75 

§ 48. - Delegation of Municipal Author¬ 

ity 

A legislative grant of power to a municipal cor¬ 
poration, officer, or body to prohibit or regulate the sale 
of liquor cannot be delegated by the municipality to any 
other body or individual. 

Power granted by the legislature to a municipal 
corporation, officer, or body to prohibit, regulate, 
or license the sale of liquor, cannot be delegated by 
the municipality to any other body or individuaI.7S 

§ 49. -Extent of Powers in General 

Municipal corporations and other political subdivi¬ 
sions have only such powers to regulate or prohibit liquor 
traffic as are expressly conferred on them by their char¬ 
ters or by statute or are fairly implied therein. 

With respect to the enactment of ordinances pro¬ 
hibiting or regulating the traffic in liquors, munici¬ 
pal corporations and other political subdivisions 
have been consistently held to have such powers, 
and only such powers, as are expressly conferred 
on them by their charters or by statute, or such as 
are necessarily or fairly implied in, or incident to, 
the powers expressly granted,77 and further it has 


69. Fla.—state ex rel. First Pres¬ 
byterian Church of Miami v. Ful¬ 
ler, 182 So. 888, 133 Fla. 054, re¬ 
hearing denied 183 So. 726, 134 
Fla. 212. 

Ill,—Great Atlantic & Pacific Tea 
Co. V. Mayor and Commissioners 
of Danville, 11 N.E.‘2d 388, 367 Ill, 
310, 113 A.D.R. 1386. 

Xra.—State v. Emerson, 2 So.2d 212, 
197 La. 783. 

Mass.—Commonwealth v. Baronas, 
189 N.E. 62, 285 Mass. 321. 

Tenn.—McCanless v. Klein, 18'8 S.W, 
2d 745, 182 Tenn. 631—^Henderson 
V. Grundy County Beer Committee, 
141 S.W.2d 901, 176 Tenn. 397— 
Wright V. State, 106 'S.W.2d 866, 
171 Tenn. 628. 

33 C.J. p 521 note 95. 

Retail liqnor traffic is peculiarly 

subject to local regulation.—Thielen 

V. Kostelecky, 287 K.W. 513, 69 N.D. 

410, 124 A.L.R. 820. 

70. Idaho.—State v. Frederic, 155 
9*77, 28 Idaho 709. 

S3 C.J. p 621 note 96. 

71. K.J.—State v. Camden, 40 N.J. 
Law 1-56. 

33 C.J. p '521 note 97. 

72. Ohio.—Bronson v. Oberlin, 41 
Ohio St. 476, 52 Am.R. 90. 

73. Fla.—Cowan v. City of St. Pe¬ 
tersburg, € So.2d 269, 149 Pl€U 470. 
139 A,L.R. 750—Sloan v. Hutching- 
son, 163 So. 61, 120 Fla. 747—Titts- 


worth V. Akin, 159 So. 779, 118 
Fla, 454. 

Ill.—Retail Liquor Dealers Protec¬ 
tive Ass’n of Illinois v. Schreiber, 
47 N.E.2d 462, 382 Ill. 454—Apper- 
son V. Hartford Accident & Indem¬ 
nity Co., 54 H.B.2d 671, 322 IlLApp. 
485. 

Mass.—Commonwealth v. Baronas, 
189 N.E, 62, 285 Mass. 321. 

Mo.—^Zinn v. City of Steelville, 173 
S.W.2d 398, 351 Mo. 413—State v. 
White, 263 S.W. 192. 

Nev.—Ex parte Sloan, 217 P. 233, 47 
Nev. 109. 

N.M.—Clovis V. Dendy, 297 P. 141, 
35 N.M. 347. 

N.T.—In re Siracusa, 212 N.T.S. 400, 
125 Misc. 882. 

S.C.—Arnold v. City of Spartanburg, 
•23 S,E.2d 735, 201 S.C. 523, fol¬ 
lowed in Davis v. Smith, 23 S.E. 
2d 741, 201 S.C. 639. 

Wis.—'State ex rel. Higgins v. City 
of Racine, 264 N.W. 490, 220 Wis. 
107. 

33 C.J. p 520 note 94. 

Police or general welfare powers as 
authorizing prohibition of sales 
see infra § 50. 

Powers inherent in municipal cor¬ 
porations permit them reasonably to 
regulate sale of intoxicating liquors. 
—State ex rel. Floyd v. Noel, 169 So. 
549, 124 Fla. 852. 

Amendment of charter eliminating 
[power to license, regulate, and limit 
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the liquor traffic, did not preclude 
exercise of police power.—^Ex parte 
Sloan, 217 P. 233, 47 Nev. 109. 

Authority to prevent vice, drunlE- 
enness, and immorality, to preserve 
public peace and good order, does 
not in itself give any authority to 
regulate or prohibit traffic in intox¬ 
icating liquor.—Treasurer of City of 
Plainfield v. Pereira, 180 A. 68'8, 13 
N.J.Misc. 698. 

74. U.S.—Ex parte Crookshank, D. 

C. Cal., 269 F. 980, appeal dismissed 
Crookshank v. Stone, 42 S.Ct 45, 
•257 U.S. *664, 66 L.Bd. 424. 

33 C.J. p 521 note 99. 

75. Colo.—^Mueller v. People, 48 P. 
965, 24 Colo. 251. 

75. Wis.—^Little Chute v. Van 

Camp, 117 N.W. 1012, 136 Wis. *526, 
128 Am.S.R. 1100. 

33 C.J, p 521 note 2. 

77. U.S.—Travis v. Jackson, D.C. 
La., 26 P.2d >373—Shore v. Cross, 

D. C.Conn., 7 F.Supp. 70. 

Fla.—City of Miami v. Kichinko, 22 
So.2d 6*27—City of Miami Beach v. 
•State ex rel. Patrician Hotel Co., 
200 So. 213, 145 Fla. 715—Sloan v. 

' Hutchingson, 163 So. 61, 120 Fla. 
747. 

Ga.—Thomas v. Ragsdale, 3 S.E.2d 
&67, 188 Ga. 238—^McKown v. City 
of Atlanta, 190 S.E. 571, 184 Ga. 
221 . 

HI.—Great Atlantic & Pacific Tea Co. 
V. Mayor and Commissioners of 
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been held that their charters or enabling acts will 
be construed wnth a reasonable degree of strictness 
in this particular.'^ In the absence of any express 
authority or any express prohibition, however, the 
regulation or prohibition of liquor traffic has been 
held to be comprehended within the scope of a grant 
of police or general welfare powers, as discussed 
supra § 47. Unless it is otherwise provided by the 
legislature,express authority to regulate or pro¬ 
hibit liquor traffic operates as a limitation on the 
police or general welfare powers,^® and if express 
power to control the sale of liquor is given to a 
city, village, or town, this will exclude any similar 
authority on the part of the county in which the 
municipality is situated.^! If the statute designates 


the municipal board or officers who are to be vested 
with the authority of the municipality in this re¬ 
gard, its terms are to be taken as absolutely ex- 

clusive.^2 

When a municipal corporation is invested with 
power to license or regulate the sale of intoxicating 
liquors, while it may be given express authority to 
make all such ordinances as may be necessary to 
make the primary grant of authority effectual, 
such authority will be implied in an 3 ’’ case,S4 and 
applicants for licenses may be required to obtain 
the consent of adjoining property owners.^® Xhe 
ordinances are valid if they are fairly within the 
scope of such express or implied authority,^® and 


Danville, 11 N,E.2d 388, 367 Ill. 
310, 113 A.L.R. 1386—Walgreen 

Co. V. Lenane, 2 N.E.2d 894, 363 
Ill. 628—City of Fairfield v. Pap¬ 
pas, 199 N.B. 292, 362 Ill. SO—City 
of Litchfield v. Thorworth, 169 N. 
E. 265, 337 Ill. 469—Apperson v. 
Hartford Accident & Indemnity 
Co., 54 N.E.2d 571, 322 Ill.App. 485 
—^IrValgreen Co. v. Garland, 45 N. 
E.2d 545. 316 Ill.App. 635. 

Ky. —Elswick V. Commonwealth, 261 
S,W. 249, 202 Ky. 703. 

La.—Perot v. Police Jury of Natchi¬ 
toches Parish, 22 So.2d 666, 

’La. 1—State v. Jordan, 20 So.2d 
54-3, 207 La. 78—City of Minden v. 
David Bros. Drug Co., 197 So. 505, 
195 La. 791—City of De Ridder v. 
Mangano, 171 So, 826, 186 La. 129. 
Minn,—State v. Anderson, 206 N.W. 
51, 16'5 Minn. 150. 

Miss.—Green v. Alcorn County, 6 ’So. 
2d 130, 192 Miss. 468—Alexander v. 
Graves, 173 So. 417. 178 Miss, 583. 
MonL—City of Bozeman v. Merrell, 
261 P. 876. 81 Mont. 19. 

N.J.—City of Orange v. Cecere, 39 
A.2d 432, 132 N.J.Law 238—Treas¬ 
urer of City of Plainfield v. Perei¬ 
ra, 180 A. 688, 13 N.J.Misc. 698, 
Okl.—Ex parte Moore, 6 P.2d 1077, 
63(Okl.Cr. 14. 

Tenn'.--Perry v. Sevier County Beer 
Com.’i ^ssion, 184 S.W.2d 32, 181 
Tenn. ' 69'6—^Wright v. State, 106 
S.W.2d 866, 171 Tenn. <628. 

Tex.—Eckert v. Jacobs, Civ.App., 142 
S.W.2d 374—Ex parte Taylor, 296 
S.W. 528, 107 Tex.Cr. 342. 

Va.—Barber v. City of Danville, 141 
S.B. 126, 149*Va. 41'8—Campbell v. 
City of Danville, 122 S.E. 120, 138 
Va. 817. 

Wis.—State ex rel. Torres v. Krawc- 
zak, 259 N.W. 607, 217 Wis. SOS- 
City of Janesville v. Heiser, 246 
N.W. 701, 210 Wis. 626—Hack v. 
City of Mineral Point, 233 N.W. 
82, 203 Wis. 215. 

33 C.J. p 621 note 3. 

The word “regulate,” as used in 
statute conferring the authority to 
“regulate” the retail sale of alcohol! 


and alcoholic beverages, has a broad 
meaning.—Thielen v. Kostelecky, 287 
N.W. 513, 69 N.D. 410, 124 A.L.R. 
830. 

Prohibition or regulation as discre¬ 
tionary 

If the statute confers on the mu¬ 
nicipality power either to prohibit 
or to license and regulate the sale of 
liauor, it is a matter wholly within 
the discretion of the municipal au¬ 
thorities whether the one or the oth¬ 
er form of ordinance shall be adopt¬ 
ed.—^Malkan v. City of Chicago, 76 
N.E. 548, 217 Ill. 471, 2 L R.A..N.S., 
488—Schwuchow v. City of Chicago, 
68 lit 444. 

Neither federal nor state prohibi¬ 
tion law’s extend regulatory power of 
municipalities.—City of Milwaukee 
V. Meyer, 224 N.W. 106, 198 Wis. 411. 

78. Va.—Barber v. City of Danville, 
141 'S.E, 126, 149 Va. 418. 

33 C.J, p 522 note 4. 

Bnle by “home rule” cities favored 
“Reason and common sense sug¬ 
gest the wisdom of leaving the mat¬ 
ter of the sale of liquor, its regula¬ 
tion and control, to the greatest ex- 
I tent consistent with the Constitu- 
' tion and general laws in the hands 
of the people of such (home rule) 
cities whose interests are intimate¬ 
ly and vitally affected by it.”—Triti- 
co V. Texas Liquor Control Board, 
Civ.App., 126 S.W.2d 738, 741, re¬ 
versed on other grounds 128 S.W.2d 
379, 133 Tex, 388. 

79. Fla,—Bailey v. Poitier, 97 So. 
311, 86 Fla. 160. 

80. La.—City of Minden v. David 
Bros. Drug Co., 197 So. 605, 195 
La. 791. 

33 C.J, p 522 note 4 [a]. 

81- Tenn.—^Huffer v. State, 162 S. 
W.2d 381, 178 Tenn. 644—Wright 
V. State, 106 S.W.2d 866, 171 Tenn. 
628. 

33 C.J. p 622 note 6. 

82. N.J.—Feathers tone v. Lambert- 
ville, 14 A. 599, 60 N.J.Law 50’7. 
Wis.—Glentz v. State. 38 Wis. 649. 
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83. Tenn.—State ex rel. Sapersteln 

V. Bass, 162 S.W.2d 236, 177 Tenn. 
609. 

84. Minn.— Corpus Juris quoted in 
City of Duluth v. Cerveny, 16 N. 

W. 2d 779, 783, 218 Minn. 611. 
N.D.— Corpus Juris quoted in Thie¬ 
len V. Kostelecky, 287 N.W. 513, 
617, 69 N.D. 410, 124 A.L.R. S’20. 

33 C.J. p 522 note 8. 

Power to exercise so’und discretion 
is implicit in the statutory power to 
regulate.—^State ex rel. Major v. 
Cummings, 158 S.W.2d 713, 178 Tenn. 
378, 139 A.L.R 837—State ex rel. 
Saperstein v. Bass, 152 S.W.2d 23’6, 
177 Tenn. 609. 

85. Ill.—Martens v. People, 67 N.B. 
*871, 186 Ill. 314. 

Mo.—^Kansas City v. Flanders, 71 
Mo. 281. 

Consent of property owners general¬ 
ly see infra § 148. 

80. Fla.—Sloan v. Hutchingson, 168 
So. 61, 120 Fla. 747. 

Ill.—City of Chicago v. Murphy, 144 
N.B. 802, 313 Ill. 98. 

Minn.— Corpus Jnzis quoted in City 
of Duluth v, Cerveny, 16 N.W.2d 
779, 783, 218 Minn. 511. 

N.D.— Corpus Juris quoted in Thie¬ 
len V. Kostelecky, 287 N.W. 513, 
617, 69 N.D. 410, 124 A.L.R. 820. 

33 C.J. p 622 note $ Ca]-[e], p 62*3 
note 9. 

Search, seizure, and forfeiture ordi¬ 
nance 

(1) A search, seizure, and forfei¬ 
ture ordinance has been held to be 
within the scope of authority con¬ 
ferred on a municipality.—City of 
Duluth V. Cerveny, 16 N.W. 2d 779, 
218 Minn. 511. 

(2) However, a municipal corpora¬ 
tion has been held to be without au¬ 
thority to prescribe the court proce¬ 
dure in forfeiture proceedings.—In 
re Siracusa, 212 N.Y.S. 400, 125 Misc. 
882. 

(3) It has been held that on revo¬ 
cation of permit for sale of malt 
beverages, the city could not law- 
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are not unreasonable, unjust, or unduly oppres- 
sive,S7 or unfairly discriminatory.S^ 

§ 50. - Power to Prohibit Sale 

a. In general 

b. Partial prohibition 

a. In General 

Municipal corporations and other political subdivi¬ 
sions have only such power to prohibit the sale of in¬ 
toxicating liquors as is expressly conferred on them by 
their charters or by statute, or such as is fairly implied 
therein. 


In respect of ordinances prohibiting the sale of 
intoxicating liquors, municipal corporations and 
other political subdivisions have such powers and 
only such powers as are expressly conferred on 
them by their charters or by statute, or such as are 
necessarily or fairly implied in, or incident to, the 
powers expressly granted^a In the absence of any 
specific grant of authority or any express restric¬ 
tion, the prohibition of the sale of intoxicating liq¬ 
uors is comprehended within the scope of the local 
police or general welfare powers.^® However, the 
grant by charter or general statute, of power or 
authority to “regulate,” “license,” or “tax,”9l or 


fully destroy or confiscate licensee’s 
sign.—McKown v. City of Atlanta, 
190 S.E. 571, 184 Ga. 221. 

Ordinance forlj'ddrng musical en- 
tertainment and dancing in bars held 
within scope of authority.—Zlnn v. 
City of Steelville, 173 S.W.2d 398. 
351 Mo. 413. 

Begnlating sales for medicinal 
purposes has been held outside the 
scope of authority.—City of Minden 
V. David Bros. Drug Co., 197 'So. 
505, 195 La. 791. 

Ordinance prescribing mle of evi¬ 
dence has been held not within the 
scope of authority.—State v. Lassi¬ 
ter, 4 So.'2d 814, 19S La. *742. 

87. Fla.—Tit ts worth v. Akin, 159 
So. 779, 11‘8 Fla. 454. 

Ill.—Great Atlantic & Pacific Tea 
Co. V. Mayor and Commissioners 
of Danville, 11 N.E,2d 388, 367 Ill. 
310, 113 AL.R. 1386. 

La.—City of De Ridder v. Mangano, 
171 So. 826, 186 La. 129. 

Minn.—Corpus Juris g.uoted in City 
of Duluth V. Cerveny, 16 N.W.2d 
779. 783, 218 Minn. 511. 

N.D.—Corpus Juris q.uoted in Thie- 
len V. Kostelecky, 287 N.W. olS, 
517, •69 N.D. 410, 124 AL.R. 820. 
Tex.—Tritico v. Texas Liquor Con¬ 
trol Board, Civ.App., 126 S.W.2d 
738, reversed on other grounds 128 
S.W.2d 379, 133 Tex, 388. 

33 C.J. p 523 note 10. 

Ord'nance forbidding employment 
of women in bars has been held not 
unreasonable.— City of De Ridder v. 
Mangano, 171 So. 826, 186 La. 129. 

Ordinance forbidding music in 
bars has been held not unreason¬ 
able.—City of De Ridder v. Mangano, 
supra. 

Ordinance barring liquor dealers 
from engaging in mercantile or drug 
business on the same premises was 
held not unreasonable.—^Tittsworth 
V. Akin, 159 So. 779, 118 Fla. 454. 

Ordinance prohibiting possession 
of liq.uor in park, dance hall, or oth¬ 
er public place was held not unrea¬ 
sonable.—Commonwealth v. Baronas, 
189 N.E. 62, 285 Mass. 321. 


88. Fla.—Cowan v. City of St. Pe¬ 
tersburg, 6 So.2d 269, 49 Fla. 470, 
139 AL.R. 750—State ex rel. Floyd 
V. Noel, 169 So. 549, 124 Fla. 852— 
Tittsworth v. Akin, 159 'So. 779, 118 
Fla. 454. 

Minn.—Corpus Juris quoted in City 
of Duluth V. Cerveny, 16 N.W.2d 
779, 783, 218 Minn. 511. 
N.D.—Corpus Juris quoted in Thie- 
len V. Kostelecky, 287 N.W. 513, 
517, 69 N.D. 410, 124 A.L.R. 820. 
S.C.—Arnold v. City of Spartanburg, 
23 S.E.2d 735, 201 S.C. 523, fol¬ 
lowed in Davis v. Smith, 23 S.E.2d 
741, 201 S.C. 539. 

33 C.J. p 524 note 11. 

8D. Fla.—Mears v. Stone, 10 So. 2d 
487, 151 Fla. 760. 

Ill.—Great Atlantic & Pacific Tea 
Co. V. Mayor and Commissioners of 
Danville. 11 N.E.2d 3S8, 367 Ill. 
310, 113 AL.R. 1386—City of Fair- 
field V, Pappas, 199 N.E. 292, 362 
Ill. 80—City of Litchfield v. Thor- 
worth, 169 N.E. 265, 337 Ill. '469. 
La.—State v. Warren, 6 So.2d 558, 
199 La. 494—State v. Emerson, 2 
•So.2d 212, 197 La. 783—State v. 
Bonner, 190 So. 621, 193 La. 387. 
Miss.—Green v. Alcorn County, 6 So. 

2d 130, 192 Miss. 468. 

Wis.—Town of Blooming Grove v. 
McSherry, 251 N.W. 444, 213 Wis. 
404—Hack V. City of Mineral 
Point, 233 N.W. 82, 203 Wis. 215. 
33 C.J. p 524 note 17. 

hCunicipality's lack of power to li¬ 
cense sale of intoxicating liquors by 
reason of paramount law of state 
and nation does not destroy the force 
of a statute authorizing the munici¬ 
pality to prohibit the sale of such 
liquors “unless thereto duly li¬ 
censed.”—State V- Anderson, 206 N. 
W. 51, 165 Minn. 150. 

Manner of enao-fcment 

(1) Local governing authority had 
power to pass ordinance at meeting 
held on day after local option elec¬ 
tion pursuant to resolution adopted 
%t previous regrular meeting, at 
which election was called, without 
giving notice of second meeting.— 
State y. Bonner, 190 So. 621, 193 La. 
387. 


(2) The passage of ordinance, be¬ 
fore promulgation of local option 
election, at which such ordinance 
was authorized, was mere informal¬ 
ity not invalidating ordinance, which 
provided that it should not take ef¬ 
fect until date subsequent to such 
promulgation.—State v. Bonner, su¬ 
pra. 

Ordinance held inv^d 
Ill.—City of Fairfield v. Pappas, 199 
N.E. 292, 363 Ill. SO. 

90. Cal.—People v. Draper, 22 P.2d 
604, 134 Cal.App., Supp. 787. 

Fla.—^Mears v. Stone, 10 So.2a 487, 
151 Fla. 760. 

La.—City of Lafayette v. Deep, 106 
So. 654, 160 La. 5. 

Minn.—State v. Hope, 3 N.W.2d 499, 
212 Minn. 319—^"State v. Anderson, 
206 N.W. 51. 16-5 Minn. 150. 

Mont.—State v. Police Court of City 
of Hardin, 285 P. 178, 87 Mont. 17 
—State V. Police Court of City of 
Hardin. 285 P. 181, 87 Mont. 23. 
N.M.—City of Clovis v. Dendy, 29*7 
P. 141, 35 N.M. 347. 

N.Y.—People v. Coulides, 265 N.T. 
S. 765, 148 Misc. 292—^People v. 
Fenton, 259 N.Y.S, 913, 144 Misc. 
710. 

Police or general welfare powers as 
authorizing control of liquor traffic 
generally see supra § 47. 

Police powers axe not inherent in 
local governing authority.—Thomas 
V. Ragsdale, 3 S.E.2d 567, IS8 Ga. 
238. 

91. Ill.-^orpus Juris cited in Great 
Atlantic & Pacific Tea Co. v. May¬ 
or and Commissioners of Danville, 
11 N.E.2d 388, 391, 367 Ill. 310, 113 
AL.R. 1386. 

La.—City of De Ridder v. Mangano, 
171 So. 826, 186 La. 129. 

33 C.J. p 524 note 1-5, 

Requiring local license 

Provision of Dram-Shop Act that 
state commission shall not direct is¬ 
suance of license to sell alcoholic 
liquor at retail unless applicant shall 
have first obtained local license for 
same premises has been held not to 
authorize city or kindred municipal¬ 
ity to prohibit sale of liquor within 
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the grant of power or authority to ^‘restrain”^^ 
the sale of intoxicating liquors within its limits does 
not confer power totally to prohibit such sale. On 
the other hand, authority to prohibit the sale of 
intoxicating liquors includes authority to enact or¬ 
dinances reasonably adapted to making prohibition 
effective,such as an ordinance prohibiting the 
keeping of intoxicating liquors for sale.94 Also, 
authority to prohibit the sale of intoxicating liq¬ 
uors includes the power to regulate by the impo¬ 
sition of conditions and restrictions.^^ If the cor¬ 
porate powers conferred on a municipality are broad 
enough to authorize an ordinance declaring any 
place where intoxicating liquors are sold or kept 
for sale to be a nuisance, and authorizing the abate¬ 
ment of such places, such ordinance is valid.^® 


b. Partial Prohibition 

Where the requisite power exists, munfclpalities may 
prohibit the sale of intoxicating liquors in certain areas 
or places, or at certain times, or to certain persons. 

The state may confer on municipalities the power 
to prohibit the sale of intoxicating liquors in cer¬ 
tain areas or places,^and such regulations may be 
promulgated under the municipal police power,^^ 
or by virtue of specific power to regulate the sale 
of intoxicating liquors,^^ or under the general pow¬ 
ers of home rule municipalities, which possess all 
powers not denied them by the constitution and 
general statutes.^ Municipalities are of necessity 
vested with a broad discretion in establishing pro¬ 
hibited areas or places,^ and their exercise of pow¬ 
er will be sustained unless the action complained of 
was arbitrary, unreasonable, and a clear abuse of 
power.^ A municipality may prohibit sales of in¬ 


corporate limits by refusing to en¬ 
act any ordinance for licensing and 
regulating such sale.—City of Fair- 
field V. Pappas, 199 N.E. 292, 362 
IlL 80. 

Number of licenses required see in¬ 
fra § 120. 

92. Pla.—^Memaugh v. Orlando, 27 
So. 34, 41 Pla. 433. 

33 C.J. p 524 note 16, 

93. La.—State v, Emerson, 2 So.2d 
212, 197 La. 7*83. 

94. La,—State v. Lassiter, 4 So.2d 
814, 198 La. 742—State v. Emerson, 
2 So.2d 212, 197 La. 783. 

95. Cal.—Ex parte Iverson, 250 P. 
$81, 199 Cal. 582. 

93. III.—City of Herrin v. Fatima, 
230 IlLApp. 221. 

33 C.J. p '519 note 79. 

97. Fla.—State ex rel. Dixie Inn v. 
City of Miami, 24 So.2d 705—State 
ex rel. First Presbyterian Church 
of Miami v. Puller, 187 So, 148, 
136 Fla. 788—State ex rel. First 
Presbyterian Church of Miami v. 
Fuller, 183 So. 726, 134 Fla. 212.’ 
Miss.—^Alexander v. Graves, 173 So. 
417, 178 Miss. 583. 

Tenn.—^Howard v. Christmas, 17'6 S. 
W.2d 821, 180 Tenn. 519—Madison 
v. City of MaryvUle, 121 S.W.2d 
540, 173 Tenn. 489. 

Charter provisions are regnlatory 
in nature, and not In the nature of 
prohibition laws.—^Tritlco v. Texas 
Liquor Control Board, Civ.App., 126 
S.W.2d ‘738, reversed on other 
grounds 128 S.W.2d 379, 133 Tex. 38-8. 

Cteueral mles of frtatntoxy con- 
stmotlon apply In construing such 
grants of power.—^Alexander v. 
Graves, 173 'So. 417, 178 Miss. 583. 

9a N.Iil—^Alamogordo Improve¬ 
ment Co. V. Prendergast, 109 P,2d 
264, 45 N.M. 40. 


Va.—Repass v. Town of Richlands, 
178 S.E. 3, 163 Va. 1112. 

9a Pla—State ex rel. Floyd v. Noel, 
169 So. 549, 124 Pla. 852. 

Ill,—Great Atlantic & Pacific Tea 
Co. V. Mayor and Commissioners 
of Danville, 11 N.E.2d 388, 367 Ill. 
310, 113 A,L.R. 1386. 

Tenn.—State ex rel. Saperstein v. 
Bass, 152 S.W.2d 236, 177 Tenn. 
609. 

33 aj. p 522 note 8 [a] (3>. 

L Tex.—Eckert v. Jacobs, Civ.App., 
142 S,W,2d 374—Tritlco v. Texas 
Liquor Control Board, Civ.App., 
126 S.W.2d 738, reversed on other 
grounds 128 S.W.2d -379, 133 Tex. 
388—^Pitre v. Baker, Civ.App., Ill 
S.'W.2d 359, error dismissed, 
latent to impose limitation on 
powers of home rule city will not be 
read into a statute by mere implica¬ 
tion.—Tritico v. Texas Liquor Con¬ 
trol Board, Civ.App., 126 S.W.2d 738, 
reversed on other grounds 128 S.W. 
2d 379, 133 Tex. 388. 

Not limited by zoning pow’er 
Statutes conferring power to zone 
territory for certain purposes were 
not exhaustive of power of home 
rule municipality to zone its terri¬ 
tory for the purpose of the sale of 
liquor.—Pitre v. Baker, Tex.Civ.App., 
Ill S.W.2d 359, error dismissed. 

Dealer engaging in business with 
Icnowledge of power of municipality 
to regulate liquor business could not 
complain of destruction of business 
by municipality’s exercise of power. 
—Pitre V. Baker, supra. 

2. Miss.—^Alexander v. Graves, 173 
So. 417, 178 Miss. 583. 

Tenn.—Howard v. Christmas, 176 S. 
W.2d 821, 180 Tenn. 519—State ex 
rel. Major v. Cummings, 168 S.W.2d 
713, 178 Tenn, -378, 139 A.L,R. 837— 
State ex rel. Saperstein v. Bass, 152 
S.W.2d 236, 177 Tenn. 609. 
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Tex.—Tritico v. Texas Liquor Con¬ 
trol Board, Civ.App., 126 S.‘W'.2d 
738, reversed on other grounds 128 
S.W.2d 379, 133 Tex. 388. 

3. Tex.—^Eckert v. Jacobs, Civ.App., 
142 S.W.2d 374—Tritico v. Texas 
Liquor Control Board, Civ.App., 12'6 
S.W.2d 738, reversed on other 
grounds 128 S.W.2d 379, 133 Tex. 
388. 

33 C.J. p '523 note 10 [a]. 

Fact that much of business Ois- 
triot is excluded from the district 
wherein liquor may be sold has been 
held not to render the ordinance void 
as arbitrary and unreasonable.— 
Tritico V. Texas Liquor Control 
Board, supra. 

Continuance of existing businesses 
Ordinance was held no^ rendered 
invalid by a provision authorizing 
those already legally engaged in 
business in the areas to continue 
such business.—^Eckert v. Jacobs, 
Tex.Civ.App., 142 S.W.2d 374. 

Those persons whose property was 
left outside of such area have no 
valid basis of complaint.—State ex 
rel. Major v. Cummings, 158 S.W.2d 
713, 178 Tenn. 378. 139 A.L.R. 837— 
State ex rel. Saperstein v. Bass, 152 
S.W.2d 236, 177 Tenn, 609. 

Officials, by attempting to author¬ 
ize violation of a valid zoning ordi¬ 
nance prohibiting sale of beer in de¬ 
fined areas, or by failure to enforce 
such ordinance, did not render or¬ 
dinance invalid or inoperative.— 
Eckert v. Jacobs, Tex.Civ.App., 142 
S.W.2d 374. 

Ordinances held valid 

Tenn.—State ex rel. Major v. Cum¬ 
mings, 158 S.W.2d 713, 178 Tenn. 
378, 139 A.L.R. 837—-State ex rel. 
Saperstein v. Bass, 152 S.W.2d 236, 
m Tenn. 699. 

Tex.—3E2ckjer.t v, Jacobs, Civ.App., 142 
S.W.2d 374. 
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toxieating liquors in places which are unlicensed,^ 
or where, by reason of the character of the place 
itself or of the neighborhood, the traffic may be det¬ 
rimental to the morals or good order of the com¬ 
munity,^ as in places of amusement where females 
attend as waitresses.® Under the ordinary grants 
of power to municipal corporations to make ordi¬ 
nances to license, regulate, or control the traffic in 
intoxicating liquors, it is also competent for such 
bodies to prohibit the sale of liquor to minors, ha¬ 
bitual drunkards, or other persons whose protec¬ 
tion is deemed specially necessary.*^ 

Time of sale. It is clearly competent for a mu¬ 
nicipality or other local subdivision, under such 
general grant of authorit}--, to ordain that all places 
where intoxicating liquors are sold shall be closed 
on Sunday, and to prohibit, under penalties, the 
sale of liquor on that day,® and also on election 
days,® and to require that all such places shall close 
their doors and cease doing business at a designated 
hour of the night, and remain closed until a des¬ 
ignated hour of the following morning,!® in the 
absence of a statute providing otherwise.!! It is 
equally competent for the municipality to fix dif¬ 
ferent hours for different types of establishments 


where there is a reasonable basis for such classifi- 
cation.!2 However, an ordinance which unreason¬ 
ably limits the hours of business is invalid.!® 

§ 51. -Power to License or Tax 

a. In general 

b. License fees 

a. In General 

Subject to constitutional restrictions, It fs competent 
for the legislature to confer on municipalities or other 
local subdivisions power to license or tax the manufac¬ 
ture, sale, or distribution of intoxicating liquors, and such 
authority carries with it implied power to make reason¬ 
able and proper regulations governing the issuance of 
licenses. 

A municipal corporation or other local subdivi¬ 
sion has no inherent power to license or tax the 
manufacture, sale, or distribution of intoxicating 
liquors;!^ such power resides in the state legisla¬ 
ture.!® Subject, however, to constitutional restric¬ 
tions, it is competent for the legislature to confer 
such power on municipalities or other local sub¬ 
divisions, and, if adequate authority is granted, 
they may provide for the issuance of liquor licenses 
and prohibit unlicensed transactions.!® Although 


4. La.—Shreveport v. Nejln, 73 So. 
313, 140 La. 509. 

33 C.J. p 525 note 19. 

5. Ill.—Great Atlantic & Pacific 
Tea Co. V. Mayor and Commission¬ 
ers of Danville, 11 N.E.2d 388, 367 
Ill, 310, 113 A.'L.H. 1386. 

Ztefreslmieut saloon or restaurant 

N.H.—State v. Clark, 28 N.H. 176, 61 
Am.D. 611. 

33 C.J. P 525 note 20. 

e. Cal.—Ex parte Hayes, 33 P. 337, 
98 Cal. 555, 20 L.R.A. 701. 

7. Ky.—Commonwealth v. Price, 94 
S.W. 32, 123 Ky. 163, 29 Ky.L. 593, 
13 Ann.Cas. 489. 

33 C.J. p 624 note 18. 

8. N.D.—Pylken v. City of Minot, 
264 N.W. 728, 6*6 N.D. 251, 103 A. 
L.R. 320. 

Ohio.—City of Akron v. Scalera, 19 
N.E.2d 279, 135 Ohio St. 65—City 
of Coshocton v. Saba, 8 N.E.2d 572, 
55 Ohio App. 40. 

33 C.J. p 624 note 12. 

^K-onlntozicatlnfir” 'beer and wine 

S.C.—Arnold v. City of Spartanburg, 
23 S.E.2d 735, 201 S.C. 523, fol¬ 
lowed in Davis v. Smith, 23 S.E.2d 
741, 201 S.C. 539. 

9- Ill.—Schwuchow v. City of Chi¬ 
cago, 6*8 Ill. 444. 

33 C.J. p 524 note 13. 

10. Fla.—Cowan v. City of St. Pe¬ 
tersburg, 6 So.2d 269, 149 Fla. 470, 
139 A.L.R. 760—State ex rel. Floyd 
V. Noel, 169 So. 549, 124 Fla, 852. 

tZ C.J. p 524 note 14. 


11. Tenn.—Perry v. Sevier County 
Beer Commission, 184 S.W.2d 32, 
181 Tenn. 696—Wright v. State, 
106 S.W.2d 866, 171 Tenn. 628. 

12. Fla.—Casey v. City of Miami 
Beach, 193 So. 827, 141 Fla. 793— 
•State ex rel. Floyd v. Noel, 159 So. 
549, 124 Fla. 852. 

13. Tenn,—^Ward v. Greeneville, 8 
Baxt, 228, 35 Am.R. 700. 

33 C.J, p 523 note 10 [c]. 

14. Ark.—Walker v. Pierce, 94 S.W. 
2d 693, 192 Ark, 797. 

Ky.—Commonwealth for Use and 
Benefit of City of Hazard v. Day, 
152 S,W.2d 597, 287 Ky. 176. 

La.—State v. Jordan, 20 So.2d 54-3, 
207 La. 78. 

N.C.—Asheville v. Means, 29 N.C. 
406. 

W.Ya.—Brackman’s, Inc., v. City of 
Huntington, 27 S.E.2d 71, 126 W. 
Va. 21. 

33 C.J, p 525 note 22. 

15. S.C.—Southern Liquor Distribu¬ 
tors et al. v. Daniel, 183 S.E. 765, 
179 S.C. 219. 

Statute expressly denying power 
S.C.—Ex parte Fields, 183 S.E. 770, 
179 'S.C. 169—Southern Liquor Dis¬ 
tributors V. Daniel, 183 S.E.^765, 
179 S.C. 219. 

Wash.—Century Brewing Co. v. City 
of Seattle, 32 P.2d 1009, 177 Wash. 
579. 

13. Cal.—^Los Angeles Brewing Co. 
V. City of Los Angeles, 48 P.2d 65, 
8 Cal.App.2d 375, followed in Bo¬ 
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hemian Distributing Co. v. City of 
Los Angeles, 48 P.2d 75, 8 Cal. 
App.2d 762. 

Ga.—^Tate v. Seymour, 154 S.E. 598, 
181 Ga. 801—Daus v. Macon, 30 S. 
E. 670, 103 Ga. 774—Collier v. 
State, 187 S.E. 843, 54 Ga.App. 346. 
Ill.—City of Fairfield v. Pappas, 199 
N.E. 292, 362 Ill 80. 

Kan.—Johnson v. Board of Com'rs 
of Reno County, 75 P.2d 849, 147 
Kan. 211. 

Ky.—City of Somerset v. Newton, 82 
S.W.2d 306, 259 Ky. 195. 

Miss,—Lindsey v. City of Louisville, 
125 So. 558, 156 Miss. 56. 

S.C.—Southern Liquor Distributors 
et al. V. Daniel, 183 S.E. 765, 179 
S.C. 219. 

Tenn.--Wright v. State, 106 S.W.2d 
866, 171 Tenn. 628. 

Wis.—Kugler v. City of Milwaukee. 

243 N.W. 481, 208 Wis. 251. 

33 C.J. p 525 note 23, p 529 note 68- 

Such delegated power is dormant 
and affords no authority to issue li¬ 
censes until it is called into life and 
put into operation by appropriate 
legislation by the municipal authori¬ 
ties.—^Hall V. City of Kewanee, 39 
N.E.2d 1009, 379 Ill. 176—33 C.J. p 
529 note 70. 

Enactment of licensing ordinance 
is legislative function, not a judicial 
act.—^Harvey v. Dean, 62 IlLApp. 41. 

‘*Iiicense” and “permit, »» as used in 
statute conferring authority, have 
substantially the same meaning.— 
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the word "license” is the appropriate term to use in 
making such a grant of power, yet the intention 
to confer such authority on municipal corporations 
may be inferred from the employment of other 
terms, such as "regulate,” "restrain,” or "tax,”^7 
and authority to license may be predicated on a 
delegation of police powers.^^ 

Ordinances enacted pursuant to such authority 
must be complete and certain,and of uniform 
operation,^® and must not conflict with the general 
laws of the state, discussed infra § 54, or exceed 
the legislative grant of powers,^! as reasonably con¬ 
strued in accordance with the legislative intent .^2 
A liquor license ordinance which contains invalid 
provisions is not to be accounted wholh* void, if 
enough remains, after eliminating the invalid por¬ 
tions to constitute a complete and effectual enact- 

ment.23 

Authority to enact a licensing ordinance carries 
with it the implied power to make reasonable and 


proper regulations governing the issuance of li¬ 
censes,and to prescribe penalties for violations 
of such ordinances, as discussed infra § 52. The 
governing authority may limit reasonably the num¬ 
ber of licenses to be issued,25 the areas where li¬ 
censees may conduct business,26 the types of places 
eligible for licenses,27 and may require applicants 
to obtain the consent of adjoining property owners 
as discussed infra § 148. 

Revocation of license. Where a municipal cor¬ 
poration is to be regarded as having authority to 
grant licenses, it has authority to impose the condi¬ 
tion that the licenses when granted shall be subject 
to forfeiture or revocation on a violation by the 
licensee of any statute or ordinance regulating the 
sale of liquor.28 

b. License Fees 

A municipality, having the power to license liquor 
traffic, has the power to exact a* lice.nse fee and to fix 
the amount thereof within reasonable limits In the ab* 
sence of a statute providing otherwise. 


Collier v. State, 18*7 S.E. 843, 54 Ga. 
App. 346. 

17. N.C.—State v. Stevens, 19 S.E. 
861, 114 N.C. 873. 

33 C.J. p 525 note 26. 

18. U.S.—Midwest Beverage Co. v. 
Gates, D.C.Ind., 61 P.‘Supp. 688, 

Ga.—Owens v. Rutherford, 36 S,E.2d 
309. 

19. Wis.—Kugler v. City of Milwau¬ 
kee, 242 N.W. 481, 208 Wis. 251. 

33 C.J. p *530 note 75. 

DoratioiL of license held Axed by 
ordinance.—Town of Ferriday v. 
Smith, La.App., 8 So.2d 106. 

Q-ianting* of license discretionary 
It Is competent for the legislature 
to make the granting of a license 
discretionary without prescribing 
standards or rules of action.—John¬ 
son v. Board of Com’rs of Reno 
County, 75 P.2d 849, 147 Kan. 211. 

20. Ill.—Great Atlantic & Pacific 
Tea Co. v. Mayor and Commission¬ 
ers of Danville, 11 N.E 2d 388, 367 
Ill. 310, 113 A.L.R. 1386. 

Ky.—City of Somerset v. Newton, 82 
S.W.2d 306, 259 Ky. 195. 

33 C.J. p ‘530 notes 71 [a], 76. 
Protecting established vendors held 
discriminatory 

In ordinance prohibiting licenses 
in certain area, provision protecting 
vendors who were established with¬ 
in prohibited area when ordinance 
was passed was invalid as arbitrary 
and discriminatory.—State ex rel. 
First Presbyterian Church of Miami 
v-. Puller, 187 So. 148, 136 Fla. 788. 

Ordinance held not d’scrlminatory, 
although under its terms only hotels 
liaving one hundred or more guest 
rooms could obtain license and there 


was only one such hotel within the 
city.—Levi v. State ex rel. Palm 
Court Hotel, 187 So. 600, 136 Fla. 
806. 

21. Ill.—Apperson v. Hartford Ac¬ 
cident & Indemnity Co., 54 N.E.2d 
571, 332 I11.APP. 485. 

Ky.—Commonwealth for Use and 
Benefit of City of Hazard v. Day, 
152 S.W.2d 597, 287 Ky. 176—City 
of Somerset v. Newton, '82 S.W.2d 
30-6, 259 Ky. 195. 

W.Va.—Brackman's, Inc. v. City of 
Huntington, 27 'S.E.2d 71. 126 W. 
Va. 21. 

33 C.J. p 530 note 77. 

22. Kan.—Johnson v. Board of 
Com'rs of Reno County, 75 P.2d 
849, 147 Kan. 211. 

Mo.—Fischbach Brewing Co. v. City 
of St. Louis, 95 S.W.2d 336, 231 
Mo.App. 793. 

Authority to require bond 

Amended statute failing to include 
old provision which authorized mu¬ 
nicipality to require licensee’s bond 
could not be construed as including 
the omitted provision, so as to au¬ 
thorize city to enact ordinance re¬ 
quiring such bonds.—^Apperson v. 
Hartford Accident & Indemnity Co., 
54 N.E.2d 571, 323 Ill.App. 48‘5. 

Strict coustruction 

(1) A statute granting such pow¬ 
ers will be strictly construed in re¬ 
spect of the kinds or classes of mu¬ 
nicipal corporations included in it.— 
People V. Thornton, 67 N.E. 841, 186 
Ill. 162. 

(2) Such statutes will also be con¬ 
strued strictly in respect of the par¬ 
ticular officers, boards,, or other cor¬ 
porate authorities who are empow¬ 
ered to grant the licenses.—^Hartig 
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V. Seattle, 102 P. 408, 63 Wash. 432— 
33 C.J. p 52d note 2o> 

23. Ind.—^Wagner v. Garrett, 20 N. 
B. 706, 118 Ind. 114. 

33 C.J. p 530 note i9» 

24. N.D.—Thielen v. Kostelecky, 

287 N.W. 513, 69 N.D. 410, 124 A. 
L.R. 820. 

3'3 C.J. p 525 note 27. 

25. Fla.—City of Miami Beach v. 
State ex rel. Patrician Hotel Co., 
200 So. 213, 145 Fla. 716. 

N.M.—Alamogordo Imp. Co. v. Pren- 
dergast, 109 P.2d 254, 45 N.M. 40. 
Tenn.—State ex rel. Saperstein v. 
Bass, 152 S.W.2d 236, 177 Tenn. 
609. 

33 C J. p 512 note 12 [b], p 522 note 

8 rel. 

Xiimitatioii not unreasonable 

(1) Limiting the number of re¬ 
tail liquor stores to one for every 
five hundred persons in the munici¬ 
pality was not unreasonable.—Thie¬ 
len V. Kostelecky, 287 N.W. 513, 69 
N.D. 410, 124 A.L.R. 820. 

(2) Limiting retail liquor licenses 
to twenty-six in town of one thou¬ 
sand was held to be within the 
town’s power.—Bjordal v. Town 
Board of Town of Delavan, 284 N.W. 
534, 230 Wis. 543. 

26. Fla.—City of Miami Beach v. 
State ex rel. Patrician Hotel Co., 
200 So. 213, 145 Fla. 716. 

33 C.J. p 530 note 71. 

Partial prohibition see supra § *50. 

27. Ill.—Great Atlantic & Pacific 
Tea Co. v. Mayor and Commission¬ 
ers of Danville, 11 N.E.2d 388, 367 
Ill. 310, 113 A.L.R. 1386. 

28. Tenn.—Howard v. Christmas, 
176 •S.W.2d 821, 180 Tenn. 519. 

3<3 C.J. p 526 note 35. 
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A municipal corporation or political subdivision 
having the power to issue licenses also has author¬ 
ity to exact a license fee,^^ and to provide for the 
collection of the license fee, as by designating the 
person to whom it shall be paid.^^ While it has 
no power to charge more or less than the sum fixed 
by a general statute or charter provision,in the 
absence of such statute or charter provision, a mu¬ 
nicipality may fix the amount within reasonable 
limits ;32 that is to say, the amount rests in the 
discretion of the municipality, which may fix it by 
ordinance,23 or by popular vote, or otherwise.24 

Where a municipality by its charter or a general 
statute possesses full control over the liquor traffic, 
it may fix the license fee in any sum within its 
absolute discretion, even though the amount fixed is 
prohibitory or unreasonable,^^ but if a municipality 
is given authority only to license the business, not 
to prohibit or suppress it altogether, its discretion 
as to the amount of the fee to be charged is lim¬ 
ited, and an ordinance fixing such a fee as would 
be unreasonably great or practically prohibitory 
would be invalid.33 The exaction of license fees 
although primarily intended only as a measure of 
police regulation, may legitimately be made a means 
of raising revenue for general purposes, if nothing 
to the contrary appears in the state laws, and if the 


fees exacted are not unreasonably great.37 The 
amount which a municipal corporation may exact as 
a license fee is not limited to the mere expense of 
issuing the license, but may include the cost of mu¬ 
nicipal supervision of the business, and be such as 
to place a reasonable restriction on the number of 
licenses and the character and responsibility of the 

licensees.28 

Differc7itial and discriminating rates. A munici¬ 
pal liquor license ordinance is not invalid because it 
fixes differential rates for license fees, based on a 
reasonable and proper principle of classification, 
and does not discriminate between persons in the 
same class.23 The fact that a license tax imposed 
by a city on dealers in liquors is higher than the 
tax on dealers in other commodities does not ren¬ 
der the tax invalid because discriminative.^^ 

§ 52. -Power to Prescribe Punishment 

for Violations 

A municipality ordinarily has the power to prescribe 
the penalties or punishment for violations of ordinances 
relating to intoxicating liquors. 

Authority to prohibit, license, or regulate liquor 
traffic includes the power to prescribe the penalty or 
punishment for violations of proper ordinances en¬ 
acted in pursuance of such authority.*^! The pun- 


29. Cal.—^Los Angeles Brewing Co.. 
V. City of Lios Angeles, 4S P.2d 65, 

8 Cal.App.2d 375, followed in Bo¬ 
hemian Distributing Co. v. City of 
LfOs Angeles, 48 P.2d 76, 8 Cal.App. 
2d 762. 

X.D.—Fylken v. City of Minot, 264 
N.W. 728, 66 N.D. 251, 103 A.D.K. 
320. 

33 C.J. p 525 note 28. 

Bzpress authority 

* Mo.—John Bardenheier Wine & Liq¬ 
uor Co. V. City of St. Louis, 135 
S.W.2d 345, 345 Mo. 637. 

Persons subject to tax 

A municipality may impose a li¬ 
cense tax on liquor wholesaler locat¬ 
ed or doing business within its ju¬ 
risdiction, but cannot impose a tax 
on the privilege of transporting al¬ 
coholic beverages into the munici¬ 
pality by licensed wholesaler having 
incidental right to transport such 
beverages as he Is authorized to 
sell from his licensed place of busi¬ 
ness to licensed retailers in his own 
trucks.—Commonwealth, for Use and 
Benefit of City of Hazard v. Day, 
152 S.W.2d 697, 287 Ky. 176. 

Business license tax on beer 
wholesalers was held within power 
of municipality.—Collier v. State, 
187 S.E. 843, 64 Ga.App. 346. 

30. Cal.—^Amador County v. Kenne¬ 
dy, 11 P. 757, 70 Cal. 468—In re 
Lawrence, 11 P. 217, 69 Cal. 60S. 


3L La.—City of New Orleans v. 
Old Reliable Distributors, 166 So. 
141, 184 La. 466. 

Mo.—John Bardenheier Wine & Liq¬ 
uor Co. V, City of St. Louis, 135 S. 
W.2d 345, 345 Mo. 637. 

33 C.J. p 526 note 30. 

Amount of fees and taxes in gener¬ 
al see infra § 182. 

32. N.D.—Fylken v. City of Minot, 
264 N.W. 728, 66 N.D. 251, 103 A. 
L,R. 320. 

33 C.J, p 525 note 28, p 530 note 73. 
Fees held not unreasonable 
Me.—Donahue v. City of Portland, 
15 A.2d 287, 137 Me. 83. 

33. N.D.—Corpus Juris cited In 
Fylken v. City of Minot, 264 N.W. 
728, 732, 66 N.D. 261, 103 A,L.R. 
320. 

33 O.J. p 568 note 49. 

Bxercise of discretion will be dis¬ 
turbed only in case of manifest 
abuse. 

Ind.—Schmidt v. City of Indianapo¬ 
lis, 80 N.B. 632, 168 Ind. 631, 120 
Am.S.R. 385, 14 L.R.A.,N,S., 787. 
N.D,—Corpus Juris cited in Fylken 
V. City of Minot, 264 N.W. 728, 
732, 66 N.D. 251, 108 A.L.R. 320. 

34. Wis,—State v. Hinkel, 111 N.W. 
217, 131 Wis, 103. 

33 C.J. p 568 note 60. 

35. N.IVL—Stalick v. Gallup, 168 P. 
707, 23 N.M. 405. 

33 C.J. p 568 note 52. 
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36. Ala,—^Ex parte Sikes, 15 So. 522. 
102 Ala. 173. 24 L.R.A. 774. 

33 C.J. p 569 note 53. 

37. Mich.—^Kitson v. Ann Arbor, 26 
Mich. 325. 

33 C.J. p 526 note 32. 

33. N.D.—Corpus Juris cited in Fyl¬ 
ken V. City of Minot. 264 N.W. 728, 
732, 66 N.D. 251, 103 A.L.R. 320. 
33 C.J. p 569 note 54. 

39. Cal.—Los Angeles Brewing Co. 
V. City of Los Angeles, 48 P.2d 
65, 8 Cal.App.2d 379, followed in 
Bohemian Distributing Co. v. City 
of Los Angeles, 48 P.2d 75, 8 Cal 
App.2d 762. 

33 C.J. p 526 note 33. 

40. Fla.—Lachman v. Walker, 42 
So. 461, 52 Fla. 297. 

33 C.J. p 526 note 34. 

Higher fees for victualers serv¬ 
ing intoxicants, than for those not 
serving intoxicants, were held not 
discriminatory.—Donahue v. City of 
Portland, 15 A.2d 287, 137 Me. S3. 

41. Ala.—^Russell v. City of Bess¬ 
emer, 97 So. 149, 19 Ala.App. 270. 

Minn.—State v. Hope, 3 N.W.2d 499, 
212 Minn. 319. 

Wis.—^Town of Blooming Grove v. 
MeSherry, 251 N.W. 444. 213 Wis. 
404. 

33 C.J. p 526 note 37, p 530 note 74. 

By virtue of its police power, a 
municipality may punish violations 
of a proper liquor ordinance. 
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§ 53 

ishment prescribed for violations of ordinances as 
to liquor traffic must not only be reasonable in it- 
self,^2 must be fixed with due regard to con¬ 
stitutional and general statutory provisions.^s 

§ 53. - Concurrent Regulation by State 

and Municipalities 

A municipal ordinance and a state statute relating 
to liquor traffic may both be operative and effective, 
although they cover the same ground, define the same 
or similar offenses, or make similar regulations, if there 
is no irreconcilable repugnancy between them. 

A legislative grant of authority to a municipal 
corporation to enact ordinances in relation to the 
liquor traffic does not repeal or supersede the gen¬ 
eral laws of the state on the same subject, but must 
be exercised in conformity therewith,unless the 
grant to the municipality is explicitly made exclu¬ 
sive and a general law of the state in relation 
to the liquor traffic has been held not to repeal or 
supersede a legislative grant of authority to a mu¬ 
nicipal corporation in relation to the same sub¬ 


ject,^ ^ unless it is clearly intended to be exclu- 
sive.'*^ Hence, a municipal ordinance and a state 
statute relating to liquor traffic may both be oper¬ 
ative and effective, although they cover the same 
ground, define the same or similar offenses, or make 
similar regulations, if there is no irreconcilable re¬ 
pugnancy between them.^S Municipalities are with¬ 
out power, however, to adopt ordinances which 
might, in any way, interfere with legislative en¬ 
actments subsequently passed in carrying out a par¬ 
ticular policy of the legislature in respect of liquor 
traffic.^® Whether the legislature has undertaken 
to occupy exclusively the field of legislation relat¬ 
ing to liquor traffic is to be determined'in every 
case on an analysis of the statute and of the facts 
and circumstances on which it was intended to op- 
erate.5<^ 

Concurrent licenses or taxes. While the state 
may retain exclusive power to grant liquor licens- 
es,5i where proper authority therefor exists, both 
the state and a municipality may exercise concur- 


Ga.—^Brown v. City of Valdosta, 172 
S.R 72. 48 Ga.App. 125. 

N.J.—Treasurer of City of Plainfield 

V. Pereira, 180 A. 688, 13 N.J.Misc. 
698. 

xr&der its sreneral autliozity to tm- 
poso penalties for violations of ordi¬ 
nances, a municipality may enact an 
ordinance imposing penalties for 
violations of its liquor ordinances, 
—City of Janesville v. Helser, 246 
N.W. 701, 210 Wis. 526. 

Penal ordinance not conformiucr to 
mandate of electors in local option 
election was held invalid.—State v. 
Peed, 177 So. 252, 188 La, 402, fol¬ 
lowed in State v. Lawrence, 177 So. 
255, 188 La. 410, State v. Leather- 
man, 177 So. 255, 188 La. 411, and 
State V. Weil, 177 So. 369, 188 La. 
430. 

42. CaL—^Ex parte Simmons, 235 P. 
1029, 71 CaLApp. 522. 

43. Cal.—^Ex parte Simmons, supra. 
La.—Town of Waterproof v. Towles, 

156 So. 211, 180 La. 168. 

Wis.—Town of Blooming Grove v. 
MeSherry, 251 N.W. 444, 213 Wis, 
404. 

33 C.J. p 626 note 38. 

Penalty not contained in ordinance 
cannot be supplied by resort to state 
law.—^Walker v. City of Radford, 165 
S.E. 503, 169 Va. 899. 

44. Colo.—^Walker v. People, 135 Pi 
794, 55 Colo. 402. 

33 C.J. p 526 note 39, 

Amendment and repeal of liquor 
laws generally see infra § 56. 

45. Mo.—State v, Binswanger, 98 S. 

W. 103, 122 Mo.App. 78. 

33 C.J. p 527 notes 41, 42, 

48. Ala.—Gandy v. City of Birming¬ 


ham, 17 So.2d 421, 31 Ala.App. 313, 
certiorari granted 17 So. 2d 425, 
245 Ala. 1, certiorari denied 17 So. 
2d 426, 245 Ala. 441. 

Cal.—^Ex parte Simmons, 250 P. 684, 
199 Cal. 590—^Ex parte Iverson, 
250 P. 681, 199 Cal. 582. 

La.—City of Bogalusa v. Gullotta, 
159 So, 309. 181 La, 159. 

Minn,—State v. Anderson, 206 N.W. 
61, 165 Minn. 150—^State v. Denter, 

198 N.W. 430, 159 Minn. 189. 
Repeal of state prohibition laws 

did not of Itself render void city or¬ 
dinance prohibiting liquor nuisance. 
—City of Bozeman v. Merrell, 261 P. 
876, 81 Mont. 19. 

Pact that liquor traffic may he of 
state-wide concern was held not to 
deprive city of power to act under 
its powers-—^Haclc v. City of Mineral 
Point. 233 N.W. 82, 203 Wis. 216. 

police powers of cities tinder 
home-mle amendment to constitu¬ 
tion and statutes were held not re¬ 
stricted by general liquor law.—^Eck¬ 
ert V. Jacobs, Tex.Clv.App., 142 S.W. 
2d 374. 

47. Cal .—Ex parte Simmons, 236 P. 
1029, 71 Cal.App. 622. 

48. Cal.—^Ex parte Simmons, 250 P. 
684, 199 Cal. 590, 

Pla.—Combs v. Lake City, 112 So. 
51, 53 Pla. 585. 

Ill.—City of Litchfield v. Thorworth, 
169 N.E, 265, 337 Ill. 469. 

Kan.—^EZansas City v. Rodman, 255 
P. 39. 123 Kan. 394, 

La,—State v. Warren, 6 So.2d 658, 

199 La, 494—City of Bogalusa v. 
Gullotta, 169 So. 309, 181 La. 159. 

Mich.—Mallach v. City of Mt. Mor¬ 
ris. 284 N.W. 600, 287 Mich. 666. 

192 


Minn.—State v. Anderson, 206 N.W. 
61, 165 Minn. 150. 

Neb.—Bodkin v. State, 272 N.W. 547, 
132 Neb. 635. 

N.J.—City of Orange v. Cecere, 39 A. 

2d 432, 132 N.J.Law 238. 

Tex.—^Eckert v. Jacobs, Civ.App., 142 
S.W.2d 374. 

Va,—^Repass v. Town of Richlands, 
178 S.B. 3, 163 Va, 1112. 

33 C.J. p 526 note 40. 

A state license to sell intoxicating 
liquors does not protect holder from 
such police regulations affecting 
trade as are not unreasonable or op¬ 
pressive.—State ex rel. Major v. 
Cummings, 168 S.W.2d 713, 178 Tenn. 
378, 139 A.L.R. 837. 

Ordinance not xmreasonable 

So long as the requirements of 
the ordinance are not in themselves 
pernicious as being unreasonable or 
discriminatory, both may stand.—Ex 
parte Iverson, 260 P. 681, 199 Cal. 
582. 

Dancing in licensed premises 

The constitutional provision, giv¬ 
ing state commission control of liq¬ 
uor traffic, and statute enacted pur¬ 
suant thereto, do not deprive city of 
power to prohibit dancing in estab¬ 
lishments licensed to sell liquor.— 
Mallach v. City of Mt. Morris, 284 N, 
W. 600, 287 Mich. 666. 

49. W.Va.—^Brackman*s Inc., v. City 
of Huntington, 27 S.E.2d 71, 126 
W.Va. 21. 

50. Cal.—^Ex parte Iverson, 260 P. 
681, 199 Cal. 582—Ex parte Sim¬ 
mons, 235 P. 1029, 71 CahApp. 522. 

I 51. Del.—^Boyer v. Delaware Liquor 
Commission, 173 A, 622, 6 W.W. 
' Harr. 224. 
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rent power to ^ant such licenses,52 and, on the 
same principle, the fact that the state imposes a 
liquor license tax or a tax on the sale of intoxi¬ 
cating liquor does not preclude a city from impos¬ 
ing an additional tax.5^ However, where a state 
constitutional provision^^ or statute^S makes the 
state’s taxing power in the premises exclusive, po¬ 
litical subdivisions of the state have no power to 
impose any such taxes. 

Concurrent penalties. Where the power to regu¬ 
late the traffic in liquors is concurrent in the state 
and a municipal corporation, the grant of authority 
to the latter not having been made exclusive, the 
same unlawful act may constitute a punishable of¬ 
fense both under the state statute and the munici¬ 
pal ordinance, and proceedings may be taken against 
the offender under either,®5 unless the general law 
of the state expressly forbids such a duplication 
of criminal responsibility,®^ or the municipal ordi¬ 
nance would be contrary to, or inconsistent with, 
the state statute.® ^ An ordinance is not inconsist¬ 
ent with general law merely because the penalties 
provided in the former are less than those provided 
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in the latter ;®5 nor is it invalid because it pro¬ 
vides penalties in excess of those provided by stat¬ 
ute.®^ Where the ordinance does not undertake to 
punish precisely the same acts as those punishable 
under the state statute, the fact that the penalty 
for the violation of the ordinance differs from that 
fixed by the state law is immaterial.®! 

A municipal corporation cannot, however, in the 
absence of express legislative authority, enact a 
valid ordinance for the punishment of an offense 
against the liquor laws which constitutes an of¬ 
fense against a penal statute of the state,®^ 

§ 54. —— Conflict of Ordinance with Gen¬ 
eral Law 

A municipality may not enact an ordinance which 
wouid contravene or be inconsistent with the constitution 
of the state, or of the United States, or with any general 
statute. 

No municipality may enact an ordinance, under 
claim of legislative authority, which would con¬ 
travene or be inconsistent with the constitution of 
the state®® or with the Constitution of the United 
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Mont.—State ex rel. Wiley v. Dis¬ 
trict Court of Sixteenth Judicial 
Dist., 164 P.2d 368. 

52. Ariz.—^Barrett v. State, 36 P.2d 
260, 44 Ariz. 270, followed in Ma¬ 
her V. State, 36 P.2d 1118, 44 Ariz. 
351. 

Wash.—State v. Larkin, 228 P. 289, 
130 Wash. 531, reheard 232 P, 696, 
132 Wash. 698. 

33 C.J. p 627 note 43. 

Number of licenses required see in¬ 
fra § 130. 

53. Mich.—Wolf V. Lansinff, 19 N. 
W. 38, 63 Mich. 367. 

33 C.J. p 527 note 44. 

54. Power to license and regtilate i 

(1) Constitutional provision giv- 
ingr state exclusive power to license, 
and regrulate manufacture, sale, pur¬ 
chase, possession, transportation, 
and disposition of intoxicating liq¬ 
uor within state was held to take 
away from political subdivisions 
right to impose license tax for pur¬ 
pose of revenue on any such busi¬ 
ness.—^Los Angeles Brewing Co. v. 
City of Los Angeles, 48 P.2d 71, 8 
Cal.App.2d 891, followed in Bohemi¬ 
an Distributing Co. v. City of Los 
Angeles, 48 P.2d 75, 8 CalA.pp.2d 
762 and Zobelein v. Dominguez, 48 
P.2d 76, 8 Cal.App.2d 761. 

(2) It has been held, however, that 
such provision does not deprive po¬ 
litical subdivisions of the power to 
levy a personal property tax on in¬ 
toxicating liquors.—^Three G. Distil¬ 
lery Corporation v. Los Angeles 
County, 116 P.2d 143, 46 Cal.App.2d 
498. 


55. Okl.—Oklahoma City v. Grigs¬ 
by, 41 P.2d 697, 171 Okl. 23. 

56. Ala.—^Russell v. City of Besse¬ 
mer, 97 So. 149, 19 AlcuApp. 270. 

Ark.—^Williams v. City of Pocahon¬ 
tas, 288 S.W. 390, 172 Ark. 1177. 

La.—City of Lafayette v. Deep, 106 
So. 654, 160 La. 5. 

Minn.—City of Duluth v. Evans, 197 
N.W. 737, 158 Minn. 450. 

Neb.—State v. Hauser, 288 N.W. 618, 
137 Neb. 138. 

Nev.—Ex parte Sloan, 217 P. 233, 47 
Nev. 109. 

N.J.—City of Orange v. Cecere, 39 
A.2d 432, 132 N.J.Law 238—Treas¬ 
urer of City of Plainfield v. Perei¬ 
ra, 180 A 688, 13 N.J.Misc. 698. 

Okl.—^Ex parte Moore, 6 P.2d 1077, 
63 Okl.Cr. 14. 

Or.—^Miller v. Hansen, 269 P. 864, 
126 Or. 297. 

Va.—Campbell v. City of Danville, 
122 S.E. 120, 138 Va. 817. 

33 C.J. p 527 note 46, 

57. Ind.—Cooper v. Greenfield, 81 N. 
E. 66, 169 Ind. 14—Clevenger v. 
Bushville, 90 Ind. 258. 

58- Cal.—^Ex parte Simmons, 235 P. 
1029, 71 CaLApp. 522—Olivieri v.' 
Police Court of City of Bakersfield, 
216 P. 44, 62 CaLApp. 91. 

33 C.J. p 527 note 47. 

OrdinazLoe held not inconsistent 

Cal.—^Bx parte Iverson, 250 P. 681, 
199 Cal. 682. 

N.Y.—^People v. Fenton, 259 N.T.S. 
913, 144 Misc. 710. 

59. Minn.—City of Duluth v. Ev¬ 
ans, 197 N.W. 737, 158 Minn. 460. 
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Okl.—Ex parte Moore, 6 P.2d 1077, 
53 Okl.Cr. 14. 

60. La.—City of Lafayette v. Deep, 
106 So. 654, 160 La. 5. 

Wash.—State v. Larkin, 228 P. 289, 
130 Wash, 531, reheard 232 P. 695, 
132 Wash. 698. 

61. Cal.—^Ex parte Simmons, 250 P. 
684, 199 Cal. 590. 

Ky.—City of Plneville v. Davis, 294 
S.W. 766, 220 Ky. 95. 

62. Ga.—Marshall v. City of Grif¬ 
fin, 161 S.E. 622, 173 Ga, 782— 
Smith V. Chapman, 143 S,E. 422, 
166 Ga. 479. 

33 C.J. p 527 note 48. 

Ordinances held not covered by state 
law 

Ga.—^Watkins v. Simmons, 175 S.E. 
493, 179 Ga, 162—Stafford v. City 
of Valdosta, 174 S,E. 810, 49 Ga. 
App. 243, transferred, see 172 S.E. 
461, 178 Ga, 224—Brown v. City of 
Valdosta. 172 S.E. 72, 48 Ga.App. 
125—Bell V. City of Valdosta, 171 
S.E. 672, 47 Ga,App. 808. 

33 C.J. p 527 note 48 Ea]]. 

83. Mont—City of Bozeman v. Mer- 
rell, 261 P. 876, 81 Mont 19, 

Tex.—^Tritico v. Texas Liquor Con¬ 
trol Board, Civ.App., 126 S.W. 2d 
738, reversed on other grounds 128 
S.W.2d 379, 133 Tex. 388—Ex parte 
Taylor, 296 S.W. 628, 107 Tex.Cr. 
342. 

33 C.J. p 527 note 49. 

Ordinances held Tralid 
Del.—Boyer v. Delaware Liquor 
Commission, 173 A, 522, 6 W.W. 
Harr. 224. 
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States.®^ Thus, if the constitution entirely pro¬ 
hibits the manufacture and sale of intoxicants, a 
city cannot lawfully license or authorize their 
sale.®® Such ordinances must also conform to the 
constitutional guaranties of due process of law and 
protection of private rights.®® 

Further, municipal ordinances on this subject 
must not be in conflict or inconsistent with stat¬ 
utes on the same subject, and cannot set aside, lim¬ 
it, or enlarge the statute law, unless the power of 
the municipality to do so can be shown in express 
terms or by necessary implication.®'^ In determin¬ 


ing whether such conflict or inconsistency exists, 
the test has been held to be whether or not the 
ordinance permits or licenses that which the statute 
forbids or prohibits, and vice versa.®® The mere 
fact that the ordinance imposes more stringent reg¬ 
ulations than those imposed by the statute has been 
held not to create a conflict;®® nor does mere lack 
of uniformity in detail give rise to a conflict.*^® An 
ordinance inconsistent with a state statute on the 
same subject cannot be enforced during the life 
of the statute,but it is not deemed to be re¬ 
pealed,*^2 and, on repeal of the state statute, the 
ordinance may be given full effect.*^®. 


Mich.—Mallach v. City of Mt. Mor¬ 
ris. 284 N.W. 600, 287 Mich. 666. 

Ohio.—White v. City of Findlay. 141 
N.B. 218, 108 Ohio St 475. 

64m Ordinances held valid 

U.S.—Hixson v. Oakes. Cal., 44 S.Ct 
514, 265 U.S. 254, 68 L.Ed. 1005. 

Mass.—Commonwealth v. Baronas, 
189 N.E. 62, 285 Mass. 321. 

Ohio.—White v. City of Findlay, 141 
N.E. 218, 108 Ohio St 475. 

Va.—Robertson v. City of Hopewell, 
154 S.F. 598, 155 Va. 1009. 

Ordinance held invalid 

U.S.—Baucum v. Jackson, D.C.La., 
35 F.2d 248. 

65- Kan.—State v. Leavenworth, 13 
P. 691, 36 Kan. 314. 

33 C.J. p 527 note 51. 

66. Ill.—^Baldwin v. Smith, 82 Ill. 
162. 

33 C.J. p 528 note 52. 

67. Ark.—^Walker v. Pierce, 94 S.W. 
2d 693. 192 Ark. 797. 

Cal.—^Ex parte Simmons, 235 P. 1029, 
71 Cal.App. 522—People v. De Fer¬ 
rari, 219 P. 1048, 63 Cal.App. 671 
—Olivieri v. Police Court of City 
of Bakersfield, 216 P. 44, 62 Cal. 
App. 91—People v. Draper, 22 P.2d 
604, 134 Cal.App.Supp. 787. 

Del.—Boyer v. Delaware Liquor 
Commission, 173 A, 622, 6 W.W. 
Harr. 224. 

Ga.—^Walker v. Mayor and Council 
of Carrollton, 200 S.E. 268, 187 Ga. 
237. 

Ill.—Great Atlantic & Pacific Tea Co. 

V. Mayor and Commissioners of 
Danville, 11 N.E.2d 388, 367 Ill. 
310, 113 A.L.R. 1386—Walgreen 

Co. V. Lenane, 2 N.E.2d 894, 363 
Ill. 628—^Apperson v. Hartford Ac¬ 
cident & Indemnity Co., 54 N.B.2d 
571, 322 Ill. App. 485—Walgreen 

Co. V. Garland, 46 N.E.2d 545, 316 
I11.APP. 635. 

Ky.—Dunn v. Central City, 148 S.W. 
2d 347, 285 Ky. 482—City of Mor- 
ganfield v. Wathen, 261 S.W. 12, 
202 Ky. 641. 

Md.—Callahan v. State, 197 A. 589, 
174 Md. 47—Thomas v. State, 197 
A. 296, 173 Md. 676. 


Mich.—^Noey v. City of Saginaw, 261 
N.W. 88, 271 Mich. 595. 

Mo.—Fischbach Brewing Co. v. City 
of St. Louis, 95 S.W.2d 335, 231 
Mo.App. 793. 

Mont.—City of Bozeman v. Merrell, 
261 P. 876, 81 Mont. 19. 

N.J.—Treasurer of City of Plainfield 

V. Pereira, ISO A. 688, 13 N.J.Misc. 
698. 

Ohio.—Neil House Hotel Co. v. City 
of Columbus, 58 N.E.2d 665, 144 
Ohio St. 248—State ex rel. Cozart 
V. Carran, 11 N.E.2d 245, 133 Ohio 
St. 60—Spisak v. Village of Solon, 
39 N.E.2d 531, 68 Ohio App. 290. 
Okl.—Sparger v. Harris, 131 P.2d 
1011, 191 Okl. 583. 

Pa.—Commonwealth v. Laboranti, 29 
Pa,Dist. & Co. 508. 

Tex.—Tritico v. Texas Liquor Con¬ 
trol Board. Clv.App., 126 S.W.2d 
738, reversed on other grounds 128 
S.W.2d 379, 133 Tex 388—Ex parte 
Taylor, 296 S.W. 528, 107 TexCr. 
342. 

W.Va.—Brackman's Inc., v. City of 
Huntington, 27 S.E.2d 71, 126 W. 
Va. 21. 

Wis,—State ex rel. Torres v. Kraw- 
czak, 259 N.W. 607, 217 Wis. 593. 
33 C.J. p 528 note 53, p 550 note 78. 

Special statutes subsequently en¬ 
acted. relating to licensing of sale 
of liquor, control the more general 
provisions of statutes authorizing 
cities generally to license businesses 
and occupations and will be regard¬ 
ed as an exception to, or qualifica¬ 
tion of, the prior general statutes.— 
State ex rel. Wiley v. District Court 
of Sixteenth Judicial Dist., Mont., 
164 P.2d 358. 

PaUure to prescribe penalty 
Where the legislature has confer¬ 
red on a city power to pass an ordi¬ 
nance for the regulation and sale of 
intoxicating liquors, and has pre¬ 
scribed what shall constitute the 
penalty for a violation thereof, an 
ordinance for the regulation of in¬ 
toxicating liquors, failing to pre¬ 
scribe penalties within the limits 
fixed by the legislature, is void.—^Ex 
parte Sweetman, 90 P. 1069, 5 Cal. 
App. 577—33 C.J. p 528 note 54. 
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Ordinance held valid 
Ill.—City of Litchfield v. Thorworth, 
169 N.E. 266, 337 Ill. 469. 

Minn.—City of Duluth v. Cerveny, 16 
N.W.2d 779, 218 Minn. 611—State 

V. Anderson, 206 N.W. 51, 165 

Minn. 150. 

Mo.—State ex rel. Klein v. Balslger, 
App., 151 S.W.2d 621, certiorari 
quashed State ex rel. Klein v. 
Hughes, 173 S.W.2d 877, 351 Mo. 
651. 

Ohio.—City of Akron v. Seal era, 19 
N.E.2d 279, 135 Ohio St. 65. 

Tenn.—^Howard v. Christmas, 176 S. 

W. 2d 821, 180 Tenn. 619. 

Tex.—^Eckert v. Jacobs, Civ.App., 142 
S.W.2d 374—Tritico v. Texas Liq¬ 
uor Control Board, Civ.App., 126 
S.W.2d 738, reversed on other 
grounds 128 S.W.2d 379, 133 Tex 
388. 

Va,—^Repass v. Town of Richlands, 
178 S.E. 3, 163 Va. 1112. 

Wis.—^Town of Blooming Grove v. 
MeSherry, 251 N.W. 444, 213 Wis. 
404. 

33 C.J. p 628 note 63 [b]. 

68. Ohio.—State ex rel. Cozart v. 
Carran, 11 N.E.2d 246, 133 Ohio St. 
50. 

Statute fixing hours of sale 
It has been held that an ordinance 
which attempts to restrict the hours 
of sale beyond the limitations con¬ 
tained in a statute, or regulation 
adopted pursuant to a statute, bar¬ 
ring sales between certain hours, is 
void as in conflict with such statute 
or regulation. 

Mich.—^Noey v. City of Saginaw, 261 
N.W. 88, 271 Mich. 695. 

Ohio.—^Neil House Hotel Co. v. City 
of Columbus, 68 N.B.2d 665, 144 
Ohio St. 248. 

Contra City of Coshocton v. Saba, 
8 N.E.2d 572, 65 Ohio App. 40. 

69. Cal.—^Ex parte Iverson, 250 P. 
681, 199 Cal. 682. 

70. Neb.—Bodkin v. State, 272 N.W. 
647, 132 Neb. 635. 

71. Cal.—^People v. Draper, 22 P.2d 
604, 134 CaLApp.Supp. 787. 

72. Cal.—^People v. Draper, supra. 

73. CaL—People v. Draper, supra. 
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§ 55. -Revocation of Grant of Power 

The state legislature may revoke the power which 
it has delegated to municipal corporations to regulate or 
prohibit liquor traffic. 

The state legislature has undoubted power to re¬ 
voke the authority which it has delegated to mu¬ 
nicipalities to regulate or prohibit liquor traffic.*<4 
Such power exists, even though the delegation of 
authority to the municipalities was made by the per¬ 
mission of a state constitutional provisionJ^ it 
has been held, however, that the revocation of spe¬ 
cific powers to deal with the liquor traffic does not 
deprive the municipality of power to deal with such 
traffic under a more general grant of power nor 
does the repeal of the state prohibition law by it¬ 
self have the effect of revocation.^? Where the 
provisions of a local option law are adopted in a 
county, a city in such county, previously invested 
with full and exclusive power to regulate the sale 
of intoxicating liquors, is thereby divested of all 
authority to make ordinances regulating or legaliz¬ 
ing such sale.?S 

§ 56. Amendment and Repeal of Liquor 
Laws 

The legislature or municipal authority having power 


§ 56 

to enact liquor laws and ordinances has power to amend 
or repeal them, and may do so either expressly or by 
implication. 

The legislature or municipal authority having 
power to enact liquor laws and ordinances has pow¬ 
er to amend or repeal them.?® In the absence of 
constitutional authorization, such power cannot be 
delegated to the electors or any body or authori- 
Amendment or repeal may be either express 
or implied,SI and whether or not an act has been 
impliedly amended or repealed is primarily a ques¬ 
tion of legislative intent.^^ ^ statute revising the 
whole subject of a former statute, and evidently 
intended as a substitute for it, repeals the earlier 
statute by implication.83 Thus the adoption of pro¬ 
hibition by constitutional enactment, or by statute, 
or the passage of a new statute providing a general 
system for licensing or regulating the traffic in liq¬ 
uors, repeals all inconsistent provisions in statutes 
or municipal charters and the ordinances adopted 
under them.84 

Where two legislative acts are repugnant to, or in 
conflict with, each other, the one last passed, be¬ 
ing the latest expression of the legislative intent, 
will impliedly amend or repeal the earlier act,^^ 


74. Fla.—State ex rel. First Pres¬ 

byterian Church of Miami v. Ful¬ 
ler, 182 So. 888, 13S Fla. 554, re¬ 
hearing denied 183 So. 726, 134 ' 
Fla. 212. ' 

Ill.—City of Fairfield v. Pappas, 199 
N.E. 292, 362 Ill, 80—Apperson v. 
Hartford Accident & Indemnity 
Co., 64 N.K2d 571, 322 Ill.App. 
485. 

Wis.—Hack V. City of Mineral Point, 
233 N.W. 82, 203 Wis. 215. 

Oeneral statute as superseding or 
repealing grant of power to mu¬ 
nicipality see supra § 53. 

Amendment or repeal of liquor laws 
generally see infra § 56. 

XdcensixLg power withdrawn 

Mont.—State ex rel. Wiley v. Dis¬ 
trict Court of Sixteenth Judicial 
Dist, 164 P.2d 358. 

UoexLSiiLg power not withdrawn 

Ga.—Collier v. State, 187 S.E. 843, 
54 Ga.App. 346. 

75. Colo.—^Parsons v. People, 76 P. 
666, 32 Colo. 221. 

33 C.J. p 528 note 55. 

75. Wash.—Century Brewing Co. v. 
City of SeatUe, 82 P.2d 1009, 177 
W€Lsh. 579. 

77. Wis.—^Town of Blooming Grove 
V. McSherry, 251 N.W. 444, 213 
Wis, 404—^Hack v. City of Min¬ 
eral Point, 233 N.W. 82, 203 Wis. 
215. 

78. XJ.S.—Kuthe v. Farrington, D.C. 
Or., 176 F. 579. 

33 C.J. p 528 note 67. 


79. La.—State v. Watkins, 147 So. 
8, 176 La. 837. 

33 C.J. p 528 note 58. 

Power to revoke grant of power to 
municipality see supra § 65, 
Repeal of: 

License laws see infra § 103. 

Local option see infra §§ 96—98. 

80. La.—State v. Watkins, 147 So. 
8, 176 La. 837, followed in State v. 
Malone, 147 So. 11, 176 La. 846, 
State V. Antee, 147 So. 11, 176 La. 
847, City of Shreveport v. Malone, 
147 So. 12, 176 La. 848, City of 
Shreveport v. Capps, 147 So. 12, 
176 La. 849, State v. Richardson, 
147 So. 346. 176 La. 1054, and State 
V. Washburn, 147 So. 489, 177 La, 
27. 

81. Ga.—Crisp v. Head, 199 S.E. 
219. 187 Ga, 20. 

Ky.—City of Morganfield v. Wathen, 
261 S.W. 12, 202 Ky. 641. 

Pa.—^Appeal of Oriole, 22 A.2d 611, 
146 Pa,Super. 464. 

Statute held not expressly or im¬ 
pliedly repealed 

Ark.—Southwestern Distilled Prod¬ 
ucts V. State ex rel. Butt, 160 
S.W.2d 208, 203 Ark. 624. 

Md.—^Lewis v. Gsell, 36 A.2d 702, 
183 Md. 123. 

Pa.—^Appeal of Wagner, Quar.Sess., 
19 Lehigh Co.L.J. 417. 

32. Ark.—Southwestern Distilled 
[ Products V. Trimble, 132 S.W.2d 
1 196. 198 Ark. 970. 

195 


Mo.—State v. Malone, App., 192 S. 
W.2d 68. 

N.Y.—^People v. Lerner, 60 N.Y.S.2d 
117. 

Pa.—^Appeal of Oriole, 22 A.2d 611, 
146 Pa.Super. 464. 

Xiegislatnre presumably intended 
to change law by amendment, the 
contrary not appearing.—Crystal 
Brook Farm v. Control Comers of 
Derby. 168 A. 912, 106 Vt 8. 

83. Fla.—Mechlow v. Vocelle, 22 So. 
2d 631—City of Miami v. Kichinko, 
22 So.2d 627—Singer v. Scarbor¬ 
ough. 20 So.2d 126—^Langston v. 
Lundsford, 165 So. 898. 122 Fla. 
813. 

Ill.—Great Atlantic & Pacific Tea 
Co. V. Mayor and Commissioners 
of Danville, 11 N.E.2d 388, 367 
IlL 310, 113 AL.R. 1386—City of 
Fairfield v. Pappas, 199 N.E. 292, 
362 Ill. 80. 

Ky.—City of Morganfield v. Wathen, 
261 S.W. 12, 202 Ky. 641. 

I Pa.—^Appeal of Oriole, 22 A.2d 611, 
146 Pa.Super. 464. 

84. Ky.—Craig v. Renaker, 257 S. 
W. 1018, 201 Ky. 576. 

33 C.J. p 528 note 56. 

85. Fla.—City of Miami v. Kichin¬ 
ko, 22 So.2d 627—^Langston v. 
Lundsford, 165 So. 898, 122 Fla. 
813—State ex rel. Muldon v. Mc¬ 
Carthy, 165 So. 700, 122 Fla. 519. 

Ga.—Crisp v. Head, 199 SJ5. 219, 
187 Ga. 20. 
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to the extent of the conflict or repugnancy,*® since 
there is no implied repeal on the ground of incon¬ 
sistency or repugnancy where there is no incon¬ 
sistency or repugnancy between the acts in ques¬ 
tion.*^ As a general rule, when part of a liquor 
law is repealed by an amendatory act, the provi¬ 
sions retained are regarded as a continuation of 
the former law, while those omitted are treated as 
repealed.** 

A local option lazv does not repeal the laws au¬ 
thorizing the grant of licenses from the date of its 
passage, but only from the time of its adoption by 
the particular municipality.** 

§ 57. War-Time Prohibition 

Under its war powers congress may establish national 
prohibition during war, and continue it after the cessa¬ 
tion of active hostilities and during the demobilization 
period, and may limit or prohibit the use of food ma¬ 
terials for the production of Intoxicating beverages. 

Under its war powers, congress may establish na¬ 
tional prohibition during war, and continue it after 
the cessation of active hostilities and during the de¬ 


mobilization and adjustment period prior to the re¬ 
turn to a peace status,** and may limit or prohibit 
the use of food materials for the production of in¬ 
toxicating beverages.*^ The war power over in¬ 
toxicating liquors extends to the enactment of laws 
which will not merely prohibit the sale of intoxi¬ 
cating liquors but wiU effectually prevent their 
sale.** In order to make either regulation or pro¬ 
hibition effective congress may prescribe a defini¬ 
tion of intoxicating beverages,** and the definition 
provided by the Volstead Act, namely, certain types 
of beverages containing one half of one per cent 
or more of alcohol by volume, was held not arbi¬ 
trary,* ^ and rendered it immaterial whether such 
beverages were intoxicating.*® 

Repeal. The War-Time Prohibition Act was not 
repealed by adoption of the Eighteenth Amend¬ 
ment, by its terms to become effective one year aft¬ 
er its ratification, on the theory that it impliedly 
guaranteed liquor dealers a year of grace;*® nor 
was it repealed, as to offenses already committed, 
by the National Prohibition Act*^ 


in. LOCAL OPTION 


A. IN GENERAL 


§ 58. Nature and Extent of Option 

Local option, with respect to intoxicating liquors, 
is intended to confer on the people of a locality the power 
to decide whether liquor shall or shall not be sold in 
such locality. 


Local option, with respect to intoxicating liquors, 
is intended to confer on the people of a locality the 
power to decide whether liquor shall or shall not 
be sold in such locality,** and the enactment of a lo- 


IlL—City of Fairfield y. Pappas, 199 
N.EJ. 292, 362 Ill. 80. 

86. Ga.—Crisp v. Head, 199 S.B. 
219, 187 Ga. 20. 

Md.—Callahan v. State, 197 A. 589, 
174 Md. 47—Thomas v. State, 197 
A, 296, 173 Md, 676. 

87. IJ.S.—^Bevington v, U. S., C.C.A. 
Iowa, 35 P.2d 584, certiorari de¬ 
nied 50 S.Ct 237, 281 IJ.S. 721, 74 
L,Bd. 1140. 

Ark.—Southwestern Distilled Prod¬ 
ucts V. Trimble, 132 S.W.2d 196, 
198 Ark. 970. 

La,—State v. Cusimano, 174 So. 352, 
187 La, 269. 

Pa,—^Borough of Klingston v. Kala- 
nosky, 38 A2d 393, 155 Pa,Super. 
424—^Appeal of Oriole, 22 A.2d 611, 
146 Pa,Super. 464—^In re Shibe, 
177 A. 234, 117 Pa.Super. 7—Com¬ 
monwealth V. Cohen, 31 Pa,Dist. & 
Co. 491. 

88. Mo.—State ex reh Klein v. 
Hughes, 173 S.W.2d 877, 351 Mo. 
651. 

89. IlL—^Zarreseller v. People, 17 
Ill. 101. 

sa U.S.—^DryJfoos v, Edwards, D.C. 


K.Y., 284 P. 696, affirmed 40 S.Ct. 
106, 251 xr.S, 146, 64 L.Ed. 194. 
War-Time Frohibitloxi Act 

(1) Act held valid.—Ruppert v. 
Caffey, N.T., 40 S.Ct. 141, 251 U.S. 
264, 64 L.Ed. 260—33 C.J. p 619 notes 
7, 8. 

(2) Effect on state liquor laws.— 
State V. Fisher, Del., Ill A. 432— 
33 C.J. p 618 note 97 (e). 

9L U.S.—^Maresca v. U. S., C.C.A. 
N.Y., 277 P. 727, certiorari denied 
42 S.Ct. 183, 257 U.S. 657, 66 L.Ed. 
420. 

33 C.J. p 618 note 96. 

92. U.S.—Ruppert v. Caffey, N.Y., 
40 S.Ct. 141, 251 U.S. 264, 64 L. 
Ed. 260. , 

93. U.S.—^Ruppert v. Caffey, supra, 
33 C.J. p 619 note 98. 

94. U.S.—^Ruppert v. Caffey, supra, 
33 C.J. p 619 note 8. 

95. U.S.—^Ruppert v. Caffey, supra. 
Prior to legislative dafinitioii, 

(1) Prior to the adoption of the 
legislative definition contained in the 
Volstead Act, some authorities held 
that the War-Time Prohibition Act 
did not prohibit the manufacture 
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and sale of beer, wine, and other 
liquors which were not intoxicating 
in fact.—^U. S. v. Petts, D.O.Mass., 
260 F. 663—33 C.J. p 619 note 2. 

(2) Other authorities, however, 
took a contrary view.—^U. S. v. Berg- 
ner & Engel Brewing Co., D.C.Pa,, 
260 P. 764—U. S. V. Pittsburg Brew¬ 
ing Co., D.C.Pa,, 260 P. 762. 

96. N.Y.—Hamilton v. Kentucky 

Distilleries & Warehouse Co.. Ky. 
& N.Y., 40 S.Ct 106, 251 U.S. 146, 
64 L.Ed. 194. 

33 C.J. p 619 note 10. 

97. U.S.—Vincent! v. U. S., C.C.A, 
Md., 272 P. 114, certiorari denied 
41 S.Ct. 538, 256 U.S. 700, 65 L,Ed. 
1178, and 42 S.Ct 47, 267 U.S, 
634, 66 L.Ed. 408. 

33 C.J. p 619 note 11* 

98. La,—State v. Monsour, 17 So. 
2d 307, 205 La, 272. 

H.Y.—People v. Brush, 71 N.B. 781, 
179 N.Y. 93. 

38 C.J. p 129 note 50 [b] (3). 
‘^Prohibition” compared 

As applied to the traffic in alco¬ 
holic beverages, there is no sub¬ 
stantial distinction between, 'local 
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cal option statute does not give the people of any 
section or division of the state an unrestricted right 
to determine what kind of liquor law they will have 
or the limits of its operation; both with respect to 
the terms of the law and the boundaries of the elec¬ 
tion districts the legislative permission must be 
strictly followed.^® 

§ 59. Statutory Provisions 

Local option statutes, existing In many jurisdictions, 
authorize elections to determine by popular vote whether 
or not the sale of Intoxicating liquor shall be permitted. 

In a number of jurisdictions, statutes, known as 
local option laws, have been in force, such statutes 
generally being so framed as to prohibit or strin¬ 
gently restrict the sale of intoxicating liquors, un¬ 
der penalties, with a provision that the various mu¬ 
nicipalities, counties, districts, or the like might sev¬ 
erally hold elections to determine, by popular vote, 
whether they desire the law to be enforced within 
their limits,^ special provision for such enactments 
sometimes being contained in state constitutions.^ 

Such statutes sometimes prescribe the precise 
form of the question or questions to be submitted 
to the voters,3 direct the manner of conducting the 
election and the proceedings preliminary thereto,^ 
and often provide that such elections shall not be 
held more often than at certain intervals® in the 
identical territory.® It has been held that local 
option statutes must be strictly complied with, since 


§ 59 

they are penal in nature,^ but provisions which are 
not jurisdictional, or which do not relate to some 
material matter which might affect substantial 
rights of the parties, are not mandatory, and fail¬ 
ure to observe or comply with such provisions does 
not render an election invalid.-® They are frequent¬ 
ly made applicable to the entire state, although par¬ 
ticular municipal divisions may be excepted from 
their operation, in order to save local laws already 
in force.® 

A constitutional provision requiring the legis¬ 
lature to frame and submit such a statute does not 
repeal existing laws although it may leave the form 
of the statute to be enacted to the discretion of the 
legislature.^® The right to hold an election on the 
question of permitting the sale of liquor may be 
granted to a municipality by its charter where that 
is not forbidden by the constitution.^^ The enact¬ 
ment of a state-wide local option law does not effect 
any material change in existing municipal charters 
which authorize the licensing or permit the prohi¬ 
bition of the sales of intoxicating liquors, until its 
provisions are made specially applicable to a par¬ 
ticular locality by a majority vote of the electors 
thereof in favor of prohibition.^® 

Statutes in aid of enforcement The power to 
legislate for the efficient enforcement of local op¬ 
tion laws is not taken away from the legislature 
after the adoption of local option, and, if new of- 


option” and ‘'prohibition/' since “lo¬ 
cal option” means the prohibition of 
the sale and traffic in such beverages 
and “prohibition” of the sale of 
such beverages results only in local 
option.—^Neff v. Moberly, 177 S.W.2d 
7, 296 Ky. $19. 

Privilege 

Local option Is not right of towns, 
but is rather privilege lying wholly 
in gift of legislature, which may 
wholly withhold it or grant it in 
limited degree.—Shore v. Cross, D.C. 
Conn,, 7 F-Supp. 70. 

99. Tenn.—Chadrick v. State, 137 S. 

W.2d 234, 175 Tenn. 680. 

33 C.J. p 619 note 13. 

Statute construed 

La.—Shaw v. Police Jury of Beaure¬ 
gard Parish, 12 So.2d 810, 202 La. 
774. 


1 . Ky.—Long v. Smith, 136 S.W.2d 
789, 281 Ky. 612. 

Ohio.—^Prohibition Petition in Tole¬ 
do, 7 Ohio App. 222. 

33 C.J. p 619 note 14. 

Statutes construed 
Provisions of Acts 1935 No. 108, 
in so far as not Inconsistent with 
Initiated Act No. 1 of 1942, govern¬ 


ing local option elections, are not 

repealed by the Initiated Act. 

Ark.—^Hughes v. State, 189 S.W.2d 
713—Winfrey v. Smith, 189 S.W.2d 
616. 

Tenn.—^Akers v. State, 137 S.W.2d 
281, 175 Tenn, 674. 

Statute h^d not invalid 

Ga.—Sanders v. Mason, 29 S.B.2d 
780, 197 Ga, 522—^Thacker v. Mor¬ 
ris, 26 S.B.2d 329, 196 Ga. 167. 

Ill.—People V. Smith, 14 N.E.2d 82, 
368 lU. 328. 

2. Ky.—^Rodgers v. Campbell, 101 S. 
W,2d 937, 267 Ky. 261, 

S3 OtaJ. p 620 note 15. 

3. Tex.—Flowers v. Shearer, Civ. 
App., 107 S.W.2d 1049, error dis¬ 
missed. 

33 C.J. p 620 note 16. 

4. Ark.—Shay v. Welch, 191 S.W.2d 
253. 

33 C.J. p 620 note 17. • 

5- Ky.—Long v. Smith, 136 S.W.2d 
789, 281 Ky. 512. 

33 C.J. p 620 note 18. 

9. Ky.—^Long v. Smith, supra. 

7. Tex.—^Flowers v. Shearer, Civ. 
App., 107 S.W.2d 1049, error dis¬ 
missed. 

Construction of penal statutes gen¬ 
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erally see the C.J.S. title Statutes 
S 389, also 59 C.J. p 1112 note 16 
-p 1121 note 62. 

8. Ky.—Kelly v. Gnielle, 183 S.W.2d 
39, 298 Ky. 450—Hawkins v. Wal¬ 
ton, 112 S.W.2d 661, 271 Ky. 487. 

9. Tex.—Stephens v. State, 133 S. 
W.2d 130, 138 Tex.Cr. 43, followed 
in Davis v. State, 133 S.W.2d 132, 
first case, 138 Tex.Cr. 17. 

33 C.J. p 620 note 19. 

10. Ky.—Commonwealth v. Bot¬ 
toms, 67 S.W. 493, 22 KyX. 410. 

33 C.J. p 620 note 20. 

Constitutional requirement of enact¬ 
ment of law submitting questions 
of local option to voters as not 
self-executing see Constitutional 
Law § 49. 

11. Ky.—^Lafferty v. Huffman, 35 S. 
W. 123, 99 Ky. 80, 18 Ky.L. 17, 32 
L.R.A 203. 

Minn.—Thune v. Hetland, 131 N.W. 
372, 114 Minn. 395. 

12. Fla.—O'Higgins v. Andreu, 7 So. 
2d 469, 150 Fla. 330. 

Tex.—Stephens v. State, 133 S.W.2d 
130, 138 Tex.Cr. 43, followed in 
Davis V. State. 133 S.W.2d 132. 
first case, 138 Tex.Cr. 17. 

33 O.J. p 620 note 22, 
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fenses grow out of the violation of this law that 
cannot be covered by the law alread 3 " in existence, 
the legislature may pass such additional laws as 
are necessary to meet the situation.^3 

Amefidment, The legislature, in amending the 
provisions of a local option law, cannot affect terri¬ 
tory’’ in which the law is already in force.^4 

§ 60. Laws Subject to Adoption 

If the limitation of the prohibition under the election 
is fixed by the law, it cannot be changed by the sub¬ 
mission of a different proposition to the vote of the 
electors. 

A local option election is not valid, nor its re¬ 
sult effective, unless the question to be voted on 
was submitted to the people in the same form in 
which it was enacted by the legislature, any mate¬ 
rial variation being fatal to the proceedings. 
Thus, if the limitation of the prohibition under the 
election is fixed by the law, it cannot be changed 
by the submission of a different proposition to the 
vote of the electors.^® 

§ 61. Consent of Local Authorities or Voters 

Election under local option statutes is considered 
infra §§ 84-88 

Examine Pocket Parts for later cases. 

§ 62. Evidence of Adoption 

When it is necessary to prove such fact, the adoption 
of local option in a particular district must be proved 
by proper evidence. 

As discussed in Criminal Law § 551 d (2) bb, 
in some jurisdictions it has been held that the courts 
may take judicial notice of the fact that the local 
option law has become operative by popular vote in 
a particular district; but in others the contrary 


rule obtains. When it is necessary to prove such 
fact, it must be done by such evidence as is com¬ 
petent and sufficient under special statutory re¬ 
quirements or under the general rules of evidence.^7 
It is a general rule that, in proceedings under a lo¬ 
cal option law, such as a prosecution for a violation 
of it, the fact of the law being in force being duly 
proved, it is not necessary for the state to present 
evidence that each of the necessary preliminary 
steps was taken, or of their regularity, this being 
presumed from the proof of the general result,^8 
although it is open to defendant, in such a case, to 
impeach the validity of the law by a succe‘:sful at¬ 
tack on any of the proceedings which were essential 
prerequisites to the due putting of the law in 
force.i3 

§ 63. Operation and Effect of Adoption 

Where the voters of a district adopt local option, 
the restrictive liquor law ordinarily remains in operation 
until repealed by a subsequent superseding election. 

Where an election on the question of local option 
results in favor of its adoption, the effect is to put 
the prohibitive or restrictive liquor law into active 
operation in the district or territory affected,20 to 
continue until another election in the same terri¬ 
tory has resulted otherwise^i or until the local op¬ 
tion law is repealed and annulled by a subsequent 
constitutional or general statutory provision enact¬ 
ing a different system for the sale of liquor, as 
discussed infra § 96. Thereafter any sale of liquor 
made within the district, save in accordance with 
such exceptions as may be set forth in the act, be¬ 
comes a punishable offense.22 A right of action to 
recover the statutory penalty for infractions of a 
liquor dealer's bond is not terminated by the taking 
effect of the local option law before the trial of the 
action.23 A local option election held subsequent 


13. Minn.—parte Miller. 147 N. 
W. 660, 126 Minn. 5. 

33 C.J. p 620 note 23. 

14. Tex.—^Ex parte Elliott, 72 S.W. 
837, 44 Tex.Cr. 575. 

33 C.J. p 621 note 24. 

15. La.—State v. Richards, 17 So. 
2d 567, 205 La. 410. 

Pa.—^Appeal of Kittanning Country 
Club, 198 A. 91, 330 Pa. 311. 

33 C.J. p 621 note 25. 

16. Ky.—^Reynolds v. Common¬ 

wealth, 40 S.W. 969, 106 Ky. 87, 20 
Ky.L. 1681. 

33 C.J. p 621 note 26. 

17. Tex.—^McChristy v. State, 145 S. 
W.2d 873, 140 Tex.Cr. 476. 

33 C.J. p 621 note 28. 

18. Ky.—^Hawkins v. W€dton, 112 S. 
W.2d 661, 271 Ky. 487. 


Tex—Taylor v. State, 168 S.W. 2d 
817, 143 TexCr. 354—Dabney v. 
State, 146 S.W.2d 1000, 141 TexCr. 
16. 

33 aj. p 621 note 29. 

19. N.J.—^Miller v. Montclair, 108 A. 
926, 93 N.J.Law 472. 

33 C.J. p 622 note 30. 

20. Pla.—State ex rel Atlantic Ice 
& Coal Co, V. Weems, 166 So. 463, 
122 Fla. 702. 

33 C.J. p 622 note 31. 

Ordinance held valid 
La.—Shaw v. Police Jury of Beaure¬ 
gard Parish, 12 So.2d 810, 202 La. 
774. 

Fart wet and part dry 
An area may be a "dry area” as 
to the sale of whiskey and other 
alcoholic beverages containing more 
than a certain percent of alcohol 
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by weight, and at the same time a 
"wet area" as to beer and those 
liquors which do not contain more 
than the specified percent of alco¬ 
hol by weight.—Tillerson v. State, 
169 S.W.2d 602, 143 TexCr. 473, fol¬ 
lowed in 159 S.W.2d 503, 143 TexCr. 
476—^Whitmire v. State, 94 S.W.2d 
742, 130 TexCr. 372. 

21. Fla.—O’Higgins v. Andreu, 7 So. 
2d 469, 150 Fla. 330. 

Tex—^Powell v. Smith, Civ.App., 90 
S.W.2d 942. 

83 C.J. p 622 note 32. 

22. Wash.—State v. Robinson, 121 
P. 848, 67 Wash. 425. 

33 C.J. p 622 note 33. 

28. Ind.—American Surety Co. v. 
State, 98 N.E. 829, 50 Ind.App. 
476. 

33 C.J. p 622 note 36. 
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to the one under which a prosecution is based, 
which also results in favor of prohibition, does not 
nullify, supersede, and set aside the prior election,24 

Suspension and revival. Local option statutes 
may be suspended and subsequently revived by stat¬ 
utory or constitutional provisions.25 

§ 64. -Effect on Existing Licenses or 

Privileges 

The adoption of prohibition In any district or mu¬ 
nicipality, under the local option law, will revoke and 
annul any existing and unexpired licenses or privileges 
for the sale of liquor. 

The adoption of prohibition in any district or 
municipality, under the local option law, will re¬ 
voke and annul any existing and unexpired licenses 
or privileges for the sale of liquor, so that a li¬ 
cense or permission granted before the adoption of 
the law will be no protection to one who makes a 
sale after it.26 If the law contains an express sav¬ 
ing of vested rights, this will embrace previously 
acquired rights to sell by virtue of licenses already 
taken out and paid for, but will give no right either 
to obtain a new license or to sell without a li- 
cense.^^ 

§ 65. -Effect on Prior Liquor Laws 

A local option law, when duly adopted and put In 
force In any given district, constitutes the exclusive 
system for the regulation of liquor selling In that lo¬ 
cality, and has the effect to repeal, or at least to suspend 
during its continuance, all previous laws and provisions 
of taws which are inconsistent with its terms. 

A local option law, when duly adopted and put in 
force in any given district, constitutes the exclu¬ 
sive system for the regulation of liquor selling in 


§ 66 

that locality, and has the effect to repeal, or at least 
to suspend during its continuance, all previous laws 
and provisions of laws which are inconsistent with 
its terms.^S Thus, if the licensing system was in 
force at the time of the adoption of local option, no 
person thereafter has a right to obtain a license, 
and all authority previously existing in corporate 
bodies or boards of officers to grant licenses is 
taken away.29 The penal clauses of prior laws are 
also suspended or abrogated; and hence no act 
with relation to intoxicating liquors, done after the 
adoption of the local option law, can be held a vio¬ 
lation of any prior statute; if punishable at all, it 
must be punished as an offense against the local 
option law ;30 but, if the law provides that it shall 
not affect localities in which the sale of liquor is 
already prohibited by law, it saves from repeal or 
suspension any prohibitory statutes in force in those 
places.^^ 

§ 66. -Time of Taking Effect 

The time when local option laws take effect depends 
on statutory provisions. 

The time when local option laws take effect de¬ 
pends on statutory provisions.^2 Tbe statute may 
provide that the local option law shall go into effect 
immediately on an election being held and result¬ 
ing in a majority in its favor,33 or at a designated 
time thereafter,34 or, as is more frequently the 
case, after due promulgation or publication of the 
result of the election, in which event a due and 
sufficient publication is a condition precedent to the 
taking effect of the law.35 it is also competent for 
the local authorities to decide that the law shall 
take effect, as to their district, at some future time, 


24. Tex.—Johnson v. State, 109 S.W. 
936, 53 Tex.Cr, 339. 

33 C.J. p 622 note 36. 

25. Ala.—^Humphries v. State, 183 
So. 685, 2$ Ala.App. 307. 

Fla.—O’Higgins v. Andreu, 7 So.2d 
469, 150 Fla. 330—State ex rel. 
Hoffman v. Powell, 159 So. 508, 118 
Fla. 296. 

Tex.—Wilcoxson v. State, 116 S.W.2cl 
404, 134 Tex.Cr. 588—Whitmire v. 
State, 94 S.W.2cl 742, 130 Tex.Cr. 
372. 

26. Ky.—Commonwealth v. Jarrell, 
5 S.W. 763, 9 Ky.L. 572. 

33 C.J. p 622 note 37. 

27. Idaho.—State v. Jordan, 112 P. 
1049. 19 Idaho 192. 

33 C.J. p 622 note 38. 

28. Miss.—Winterton ▼, State, 3 So. 
735, 65 Miss. 238. 

33 C.J. p 622 note 39. 

Xiooal option, statute held invalid 
Tenn.—^Akers v. State, 137 S.W.2d 
281, 175 Tenn. 674. 


Ordinance held invalid 

Pa.—^Appeal of Kittanning Country 

Club, 198 A. 91, 330 Pa. 311. 
Quantity 

When the law contains a provision 
that it shall not interfere with the 
manufacture or sale of domestic 
wines or cider, it does not take from 
the local authorities the power, un¬ 
der the general law, to issue a li¬ 
cense to retail domestic wines in 
Quantities less than a quart—Brown 
V. State, 4 S.E. 256, 79 Ga. 473. 

Exceptions 

Where the law contains excep¬ 
tions in favor of certain classes of 
persons, such as druggists or man¬ 
ufacturers, their rights and respons- I 
ibilities remain as under the exist¬ 
ing statutes, unaffected by the adop¬ 
tion of the local option law.—^New 
South Brewing & Ice Co. v. Common¬ 
wealth, 96 S.W. 805, 123 Ky. 443, 29 
Ky.L. 873—33 C.J. p 623 note 43. 

29. Fla.—State ex rel. Atlantic Ice 
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& Coal Co. V. Weems, 166 So. 453, 
122 Fla. 702. 

Pa—O’Donnell v. Pennsylvania Liq¬ 
uor Control Bd., Super., 45 A. 2d 
369. 

33 C.J. p 623 note 40. 

30. Ky.—Stroud v. Commonwealth, 
165 S.W.2d 172, 291 Ky. 588. 

33 C.J. p 623 note 41. 

31. Ala.—^Hauser v. State, 60 So. 
549, 6 Ala.App. 31. 

33 C.J. p 623 note 42. 

32. Ky,—^Hodge v. Commonwealth, 
11 Ky.Op. 645. 

Tex.—Miller v. Tucker, Civ.App., 114 
S.W.2d 307. 

33. Ala.—Olmstead v. Crook, 7 So. 
776, 89 Ala. 228. 

33 C.J. p 623 note 46. 

34. Conn.—^Appeal of Young, 103 A. 
639, 92 Conn. 516. 

33 C.J. p 623 note 47. 

35. Ky.—^Adams v. Wakefield, 190 
S,W,2d 701, 301 Ky. 85, 

33 C.J. p 623 note 48* 
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if authority for such a course can be found in the 
statute.^® The power of the legislature to pass lo¬ 
cal option laws carries with it the right to fix a 
time when licenses shall cease in towns voting no 
license, and commence in towns voting in favor 
of license; and the legislature may change sjich 
dates, unless the constitutional prohibition of laws 
impairing the obligation of contracts is violated 
thereby.27 

§ 67. -Territory Affected 

Where a local option election is held in one of the 
larger divisions of the state, such as a county voting as 
a unit, the result Is binding on all the smaller divisions 
involved within Its limits, such as cities or towns. 

Under some statutes, all the area of a state is 
‘Vet*^ except that which has been determined to be 
''dry.”^8 Where a local option election is held in 
one of the larger divisions of the state, such as a 
county or a parish, the result is binding in all the 
smaller divisions included within its limits, such as 
cities or towns. Hence, if the vote in the larger 
division as a whole results in favor of adopting 
the law, prohibition must be enforced in the cities 
and towns, although their votes, if separately con¬ 
sidered, would show a majority against it,39 but 
if a smaller division itself votes independently on 
the question its vote determines the question for 
the territory therein regardless of the vote in the 
larger division^o or in the county as a whole.**! 

Where the boundaries of an election district are 
unsettled or so uncertain that the limits of the 
territory supposed to be included cannot be ascer¬ 
tained, the election in such district is invalid and 
has no effect on the law,42 


§ 68. Effect of Change of Boundary or Name 

The change of the boundaries, or of the name, of a 
district ordinarily does not effect a change of Its status 
under local option statutes. 

Where a local option law is in force in an en¬ 
tire district, and a portion of the district is cut 
off and joined to other territory under a new name, 
the law still remains operative through the part 
not thus severed,43 and also remains in force in 
the new district.*^ The fact that additional terri¬ 
tory is added to a subdivision of a state does not 
operate to change an area from “wet” to “dr/’ or 
vice versa as established in the original territory 
by an election, in the absence of another vote.**^ 
It has been held that, where a new county is cre¬ 
ated in part from “dr/’ territory and in part from 
“wet” territory without any statutory provisions as 
to whether it shall be “wet” or “dry” until a lo¬ 
cal option election is held, the whole of such new 
county becomes subject to the license system until 
the voters shall vote the county “dry;”46 but, on 
the other hand, it has also been held that, if a new 
subdivision of the state or county is formed out of 
part of a dry one and part of a wet one, the por¬ 
tion formerly dry remains so, and the portion for¬ 
merly wet remains so.‘*7 

Clvange of name or character. Where an election 
is held under a local option act in a subdivision, 
and afterward the name or character of the sub¬ 
division is changed by law, this does not have the 
effect of repealing the local option law therein.*^3 

Change of boundary after submission and before 
election. After an election has been ordered in a 
subdivision of a state or cotmty, a change of its 


38. La.—Avoyelles ParisU Police 
Jury V. Descant, 29 So. 976, 106 
La. 512. 

37. N.Y.—^People v. Bashford, 112 
N.T.S. 502, 128 App.Div. 351, 

38. Tex,—Sanders v. State, 157 S. 
W.2d 910, 143 Tex.Cr. 216. 

ZK>cal option territory 
Del.—State v. Burton, 86 A. 739, 
27 DeL 169. 

Va.—Armstead v. Commonwealth, 74 
S.E. 399, 113 Va. 765. 

Territory attached for judicial pur¬ 
poses 

A county may hold a local option 
election within its own bounds with¬ 
out in any manner aitecting any 
territory attached to it for judi¬ 
cial purposes.—Green v. State, 144 
S.W.2d 892, 140 Tex.Cr. 296. 

39. La,—^Drew v. Town of Zwolle, 
Sabine Parish, 171 So. 69, 185 La. 
867. 

Ohio.—State ex rel. Olympia Athletic 


Club V. Department of Liquor Con¬ 
trol, 194 N.E. 11, 129 Ohio St. 140. 
33 C.J. p 624 note 51. 

40. Ky.—May v. Ferguson, 122 S. 
W. 208, 135 Ky. 411. 

33 C.J. p 624 note 52. 

Separate election to repeal local op¬ 
tion in city or town see infra 5 
97, 

Successive elections see infra S 73. 

41. Ark.—Scaramuzza v. McLeod, 
183 S.W.2d 56, 207 Ark. 855. 

42. Tex.—^Ex parte Waits, Cr., 64 S. 
W. 254—Stewart v. State, 153 S. 
W. 1151, 69 Tex.Cr. 384. 

43. Md.—Jones v. State, 10 A. 216, 
67 Md. 266. 

33 C.J. p 624 note 56. 

44. Md.—^Higgens v. State, 1 A. 876, 
64 Md, 419. 

33 C.J. p 624 note 57. 

Effect of subsequent election 
Where a township, subject to a 
local option act, is divided into two 
townships, a subsequent majority 
vote of the whole original township 


against the grant of liquor licenses 
does not prevent such licenses being 
granted in one of the new townships, 
where the majority vote was favor¬ 
able to such licenses.—Bunting v. 
Witherow, 15 Pa.Dist. 334. 

45. Tex.—^Houchins v. Plainos, 110 
S.W.2d 549, 130 Tex. 413—^Midway 
Liquor Co. v. State, Civ.App., 138 
S.W.2d 909, error dismissed, judg¬ 
ment correct—Goodie Goodie Sand¬ 
wich V. State, Clv.App., 138 S.W.2d 
906, error dismissed, judgment 
correct—^Hawthorne v. Texas Liq¬ 
uor Control Board, Civ.App., 113 S. 
W.2d 577—Griffin v. State, 128 S. 
W.2d 1197, 137 Tex.Cr. 231—Ex 
parte Fields, Cr., 86 S.W, 1022. 

48. Idaho.—^American Falls v. West, 
142 P. 42, 26 Idaho 301. 

47. Fla.—Wilkins v. State, 78 So. 
623, 75 Fla, 483. 

48. N.C.—State v. Cooper, 8 S.E. 
134, 101 N.C. 684. 

Tex.—Talley v. Benson, Civ.App., 96 
S.W.2d 94. 
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boundaries will not exclude the voters in territory 
detached thereby from the right to vote on the 
question or exclude the detached territory from the 
result of the election.'*^ 

§ 69. Effect of Incorporation of Municipality 
after Election 

Where a town is Incorporated from part of a district 
under local option, there is a conflict as to the necessity 
of holding an election to determine its status. 

It has been held that, under a local option law, 
where, after an election has been had putting in 
effect prohibition in a certain district, a town is 
incorporated from a part of such district, it may 
license the sale of liquor therein, as it could had it 
been incorporated before the election, it not being 
necessary first to have a local option election there¬ 


in but there is also authority to the con¬ 
trary.^ 

§ 70. Effect of Rejection 

If the election results In the rejection of the local op¬ 
tion law, the previously existing statutes regulating the 
sale of liquor remain in full force and effect without be¬ 
ing affected by the mere fact of the election. 

If the election results in the rejection of the lo¬ 
cal option law, the previously existing statutes, reg¬ 
ulating the sale of liquor, remain in full force and 
effect without being affected by the mere fact of 
the election.52 Thg police power of a municipality, 
and the authority thereunder to restrict or prohib¬ 
it the sale of liquor, are not limited by the fact that 
at an election under the local option law a majority 
of the electors of the municipality may have voted 
in favor of license.^s 


B. SUBMISSION OF QUESTION TO POPULAR VOTE 


§71. In General 

The local option statutes usually provide that, on 
the performance of certain preliminary conditions, an 
order for a local option ele^lon shall be made by a 
designated authority. 

The statutes on the subject generally provide that, 
on the performance of certain preliminary condi¬ 
tions, usually including the filing of a sufficient pe¬ 
tition, an order for a local option election shall be 
made by a designated authority, ordinarily a local 
court, but in some jurisdictions the county commis¬ 
sioners or board of supervisors.®^ As a rule this 


authority has no discretion in the matter beyond a 
determination of the legal sufficiency of the peti¬ 
tion; but there is no constitutional objection to a 
statute which makes it the duty of such authority 
to decide whether the circumstances have arisen 
which require an election to be held.®® The juris¬ 
diction of the court or other authority with regard 
to the calling of an election is wholly dependent on 
statute,®® and the proceedings in the submission of 
the question to a popular vote must be in compli¬ 
ance with the statute.®^ 

It has been held that an election cannot be held 


49. Tex.—Hill v. Howth, 111 S.W. I 

649. 101 Tex. 620. j 

50. Wash.—State v, Donovan, 112 

P. 260, 61 Wash. 209. ! 

33 O.JT. p 625 note 64. 

61. Wis.—State v. Handell. 165 N. 

W. 301, 166 Wis. 573. 

33 O.J. p 625 note 65. 

52. Miss.—^Boswell r. State, 12 So. 
446, 70 Miss. 395. 

33 C.J. p 625 note 66. 

Bleotlon prior to statute 
Fla.—Coleman v. State ex rel. Race, 
159 So. 504, 118 Fla, 201. 

53. Wis.—Johnson v. Town Board 
of Wyocena, 1 N.W.2d 796, 239 
Wis. 461. 

33 O.J. p 625 note 67. 

Extent of power of electors 

Statute which authorized electors 
of town to determine by ballot 
whether or not retail liquor licenses 
should be issued did not vest in the 
electors the full determination of 
town policy with respect to licenses, 
and, although the electors by a neg¬ 
ative vote might deprive the town 
board of i>ower to grant licenses, an 


aflirmative vote would be a mere au¬ 
thorization, and would leave unim¬ 
paired the provisions of statute giv¬ 
ing town boards the power but not 
requiring them to issue licenses.— 
Johnson v. Town Board of Wyocena, 
supra. 

Betail druggist 

Retail druggist was held not en¬ 
titled to license to sell alcoholic bev¬ 
erages without a physician's pre¬ 
scription as a registered pharmacist, 
notwithstanding voters of city voted 
affirmatively on question whether li¬ 
censes should be granted for sale of 
alcoholic beverages in packages not 
to be drunk on premises, where vot¬ 
ers voted in negative on another 
question whether licenses should be 
granted in city for sale of all alco¬ 
holic beverages.—^Walenz v. Alco¬ 
holic Beverages Control Commission, 
7 N.E.2d 581, 297 Mass. 133. 

54. S.C.—State v. Jennings, 60 S.E. 

699, 79 S,C. 246, 

33 C.J. p 625 note 68. 

65. N.J.—^Paul V. Gloucester County 
I Cir. Ct., 15 A. 272, 60 N.J.Law 686, 

1 1 D.R.A. 86. 


56. Ark.—Phillips v. Mathews, 155 
S.W.2d 716, 203 Ark. 100. 

67, Pa.—Appeal of Kittanning 
Country Club, 198 A. 91, 330 Pa. 
311—^In re Simons* License, 25 Pa. 
Dish & Co. 231. 

C#las8es of elections 

Statute construed and held to au¬ 
thorize two distinct classes of local 
option elections, with reference to 
beer and other liquors respectively. 
—Flowers v. Shearer, Tex.Civ.App., 
107 S.W.2d 1049, error dismissed. 
Election expenses 

Under statute providing that local 
option elections should be held in 
accordance with general election 
laws "With costs borne by county and 
allowed by fiscal court, election was 
not invalid for lack of authority of 
fiscal court to provide funds because 
county budget was adopted without 
providing for it, since cost was a 
necessary governmental expense and 
it became duty of county to provide 
the necessary funds to meet that ex¬ 
pense.—Neff V. Moberly, 177 S.W.2d 
7, 296 Ky. 819—Cassady v. Jewell, 
105 S.W.2d 810, 368 Ky. 643, 
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where the proposition cannot be submitted to all 
the voters eligible to vote.58 On the other hand, it 
has also been held that the fact that the duties of 
a soldier in the armed forces of the country, or a 
person engaged in work necessary to the defense 
of the country, prevent him from presenting him¬ 
self at the proper time and place to cast his ballot 
does not render a local option election violative of 
a constitutional provision that all elections shall 
be free and equal.^^ 

§ 72. District or Territory in Which Election 
May Be Ordered 

The territory in which elections may be ordered 
usually is prescribed by local option statutes, and, where 
not restricted by constitutional provisions, the voting 
unit may be fixed without reference to existing municipal 
or county boundariesu 

The district or territory in which an election may 
be ordered to be held usually is fixed by the legis¬ 
lature in local option laws.^0 Unless restricted by 
constitutional provisions, the legislature is not re¬ 
quired, in legislating on subjects involving the pre¬ 
scribing of areas or districts where local option 
elections may be held, to adhere to boundary lines 
of counties or townships, and may authorize resi¬ 
dents of noncontiguous territory to act as a unit in 


voting on local option.®^ Although a city has 
ceased to exist as a municipal corporation, it may 
still exist for the purpose of holding a local option 
election to vote on the question of making it law¬ 
ful to sell intoxicating liquors within its area where 
it originally had voted dry.^^ An election may be 
had in an area containing separate divisions in 
which the sale of liquor is already prohibited be¬ 
cause of proximity to schools 

§ 73. Successive Elections 

Where the statute so provides, a local option elec¬ 
tion cannot be called within a certain time after the 
date of the declaration of the result of a previous elec¬ 
tion. 

The statutes frequently prohibit the calling of 
a local option election within a certain time after 
the date of the declaration of the result of a pre¬ 
vious election,®^ but after the expiration of such 
time it has been held that another election may be 
called even though the statute does not expressly 
authorize a second election.®^ As a general rule 
the fact that previous elections have been held in 
smaller areas within a county or other unit will not 
bar a subsequent election in the larger unit under 
statutory requirements that a prescribed time shall 
elapse between elections.^® Under some statutes, 


sa N.Y.—In re Brown, 54 N.Y.S.2d 
497. 

Members of armed forces were 
held not to have been deprived of 
right to vote on question.—^Applica¬ 
tion of Luther, 57 N,Y.S.2d S-Tl, 185 
Misc. affirmed 59 N.T.S.2d 386, *269 
App.Biv. 965. 

69. Ky.—Cantrell v. Adams, 183 S. 
W.2d 492, appeal dismissed 65 S. 
Ct 588, 324 U.S. 821, 89 L.Ed. 1391 
—Kobs V. Ross, 182 S.W,2d 340, 
298 Ky. 267—B:arloftis v. Helton, 
178 S.W.2d 959, 297 Ky. 463, ap¬ 
peal dismissed 64 S.Ct. 1269, 32’2 
U.S. 713, 88 L.Ed. 1555. 

eo. Ark.—Scaramuzza v. McLeod, 
183 S.W.2d 55, 207 Ark. '855. 

Ill.—People V. -Smith, 14 N.E.2d 82, 
368 Ill. 328. 

La.—^Pennix v. Webster Parish Po¬ 
lice Jury, 178 So. 390, 188 La. 902 
—^Kelly V. Rapides Parish Police 
Jury, 168 So. 96, 184 La. 903—Man- 
Iscalco V. Police Jury of Caddo 
Parish, App., 162 So. 242. 

Pa.—^In re Simons* License, 25 Pa. 

Dist. & Co. 231. 

‘'Any political subdivision” 

Although towns and cities ordi¬ 
narily are not classed as political 
subdivisions of counties, the areas 
of justice’s precincts, towns, and 
cities are included in phrase *'any 
political subdivision thereof** in lo¬ 
cal option amendment.—Houchiiis v. 


Plainos, 110 S.W;2d 549, 130 Tex. 
413. 

61. Ill,—People V. Smith, 14 N.E.2d 
82, 368 Ill. 328. 

Constitutional provision that leg¬ 
islature shall provide by general law 
for township organization does not 
negative the right of self-govern¬ 
ment in townships with respect to 
local option.—^People v. Smith, su¬ 
pra. 

Noncontiguous territory 
The legislature may authorize res¬ 
idents of noncontiguous territory to 
act as a unit in voting on the propo¬ 
sition of whether intoxicating liq¬ 
uors shall be sold, since the constitu¬ 
tion does not forbid such action.— 
People V. Smith, supra. 

62. Tex.—^Houchins v. Plainos, 110 
S.W.2d 549, 130 Tex. 413. 

Effect of former election involving 
part of territory see infra 5 73. 

63. La.—^Lafitte v. Police Jury of 
De Soto Parish, 163 So. 33, 183 La. 
262, 

64. Election wbioh results In tie 
vote is nevertheless an ‘‘election** 
within statute prohibiting another 
election within two years from the 
previous one.—^Broadhurst v. Hawk- 
ips, 3 S.E.2d 905, 188 Ga. 816. 
Different questions 

(1) Under a statute providing that 
there shall be no subsequent elec- 
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tlon on the same issue within a year, 
it has been held that the issue of 
whether all alcoholic beverages shall 
be prohibited or legalized would not 
preclude an election on issue of sale 
of nonintoxicating beer.—Mitchell v. 
McCharen, Tex.Civ.App., 119 S.W.2d 
676, cause dismissed as moot Mc¬ 
Charen V. Mitchell, Sup., 121 S.W.2d 
1055. 

(2) Under some statutes local op¬ 
tion questions are divided into 
grroups and the restriction on resub¬ 
mitting within a specified period ap¬ 
plies only to questions in the same 
group.—^In re Wilson, 290 N.Y.S. 849, 
248 App.Div. 464. 

65. Ga.—^Wharton v. State, 21 S.B. 
•2d 258, 67 Ga,App. 645. 

OS. Ky.—^Franklin v. Purslful, 173 
S.W.2d 131, 295 Ky. 222—Bennett 
V. Day, 113 S.W.2d 3'8, 271 Ky. 676. 
La.—Frazier v. Police Jury of Winn 
Parish, 195 So. *536, 194 La. 1049. 
Beasou for rule 

‘Tf . . . [contestant's] con¬ 

tention were accepted as correct, two 
wards of the parish, by holding elec¬ 
tions every six months, could pre¬ 
vent a parish-wide local option elec¬ 
tion.**—^Perot V. Police Jury of 
Natchitoches Parish, La., 22 So.2d 
666 , 668 . 

"Territory affected” 

A statute providing for county lo¬ 
cal option elections, stating that at 
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although a cotinty, city, or town has voted against 
prohibition in a local option election, any subdi¬ 
vision included within its limits can by separate 
election determine the question for its own area.®^ 

§ 74, Application for Election 

Where a statute requires an application or petition 
for a local option election. It is a jurisdictional pre¬ 
requisite. 

An application or petition for an election re¬ 
quired by a local option law is a jurisdictional pre¬ 
requisite without such a petition, sufficient in 
respect to form and signatures, the authorities have 
no power to order an electiqn and none can be le¬ 
gally held.®® 

§ 75. —r- Filing Application 

Where the statute so requires, due filing of the ap¬ 
plication is a condition precedent to the holding of a 
valid local option election. 

Where the statute requires the application for an 
election to be filed with some designated officer or 
authority, and especially where it provides that this 


§ 76 

must be done a certain number of days before the 
election, or before the making of an order there¬ 
for, the due filing of the application is a condition 
precedent to the holding of a valid election.^® On 
the other hand, where the statute does not in terms 
require the filing of the petition, an election will 
not be held to be invalid because of a failure to file 
the petition."^ 

Under a statute providing that the petition may 
consist of one or more separate units, where sep¬ 
arate vmits are presented to the clerk at the same 
time and in the same bundle the clerk’s treatment 
of the outside unit as a wrapper for the petition as 
a whole and indorsing thereon his receipt thereof 
has been held to be a sufficient filing of all the 
units.'^® An order reciting that a petition has been 
properly filed is evidence of that fact.^® 

§76. - Signers of Application 

statutory provisions with respect to the qualifications 
and number of persons signing a petition for a local 
option election usually have been held to be mandatory. 
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least two years shall elapse before 
another election on same subject 
may be held in “territory affected,” 
uses quoted words as meaning the 
territory covered by previous peti¬ 
tion and in which previous election 
was held, and hence county, includ¬ 
ing township which voted dry with¬ 
in two years, could vote at election 
on same subject within two years 
from election in such township.— 
Yarbrough v. Beardon, 177 S.W.2d 
38, 20rS Ark. «53. 

‘‘Same territory” as used in stat¬ 
ute was held to mean identical ter¬ 
ritory.—^Franklin v. Pursiful, 173 S. 
W.2d 131, 295 Ky. 222. 

67. Ky.—^Morgan v. •Stephens, 136 S. 
W.2d 791, 281 Ky. 617—Long v. 
Smith, 136 S.W.2d 789, 281 Ky. 512. 

Right of city or town to hold subse¬ 
quent election to repeal local op¬ 
tion adopted at county-wide elec¬ 
tion see infra i 97. 

68. Tex.—Powell v. Bond, Clv.App., 
150 S.W.2d 337. 

33 C.J. p 625 note 70. 

69. La—^Felder ▼. Police Jury of 
Livingston Parish. 21 So.2d 724, 
207 La 550—Waggoner v. Grant 
Parish Police Jury, 14 So.2d 856, 
203 La 1071. 

Pa—Corpus Juris quoted iu In re 
Kemmerer'a License, 27 PaDist. & 
Co. 149, 154. 

•33 0;J. p 625 note 71. 

Petition held sulllolent 
Miss.—^Day v. Board of Supers of 
Covington County, 186 So. 251, 184 
Miss. 611. 

Submission of suAcient iretltlon 
(1) Where a petition, correct in 
form and properly filed, is presented, 


It has been held that it must be ac¬ 
cepted as prima facie evidence of 
its sufficiency.—In re Sale of Intox¬ 
icating Liquors, 15 Ohio N.P.,N.S., 
367—In re Sale of Intoxicating Liq¬ 
uors, 12 Ohio N.P.,N.S., 449. 

(2) It has also been held, how¬ 
ever, that a petition shall not be 
taken as prima facie evidence of 
such facts, except on the failure of 
any person, who is an elector, to ask 
to be heard thereon.—In re Jones 
Law Petition, 30 Ohio Cir.Ct. 697, 11 
Ohio Cir.Ct.,N.S., 351. 

70. Ill.—^People v. Wanek, 89 N.B. 

708, 241 IlL 529. 

33 C.J. p 625 note 72. 

Petition held duly filed 

N.T.—In re Wilson, 290 bT.T.S. 849, 

•248 App.Div. 464. 

Pa.—Appeal of Wilson, 41 A.2d •445, 

157 Pa.Super. 55. 

Time of filing 

(DA petition that is filed with 
the court clerk need not be filed on a 
regular county court day.—Winstead 
V. Clarke, 108 S.W.2d 518, 269 Ky. 
594. 

(2) Other cases see 33 C.J. p 625 
note 72 [b]. 

Time for refiling 

A second petition covering the 
same and contiguous territory may 
be filed witkin the statutory period 
prohibiting such reapplication, 
where the original petition was de¬ 
clared insufficient because of errors 
or irregularities of a technical na¬ 
ture.—^In re Sale of Intoxicating Liq¬ 
uors, 15 Ohio N.P.,N,S., ZQl, 

I What constitutes filing 
I (1) Statutory provision that peti¬ 
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tion shall be filed with clerk of coun¬ 
ty court was sufficiently complied 
with where a petition was delivered 
to county judge, who, in turn, direct¬ 
ed clerk of county court to file the 
petition.—Morgan v. Walker, 158 S. 
W.2d 5, 289 Ky. 92. 

(2) Tender of a petition to the 
town clerk outside of his office and 
before office hours has been held to 
be a proper filing.—Constable v. 
Neish, 282 N.T.S. 872, 157 Misc, 91. 

<3) Other cases see 33 C.J. p 625 
note 72 £a]. 

Words “file” and ‘*lodge” as used 
in such a statute have been held to 
be synonymous.—^Wilson v. Law¬ 
rence, 103 S.W.2d 965, 268 Ky. 179. 

71. La.—Drew r. Town of Zwolle, 
Sabine Parish, 171 So. 59, 185 La. 
8-67. 

33 C.J. p 626 note 72 [dj. 

72. Ky.—Wilson v. Lairrence. 103 
S.W.2d 955, 268 Ky. 179—Rodgers 
V. Campbell, 101 •S.W.2D 937. 267 
Ky. 261. 

73. Ky.—Goodwin v, Anderson, 106 
S.W.2d 152, 269 Ky. 11. 

ILodged by 00*03:0 

Where court order calling local op¬ 
tion election stated that petition re¬ 
questing election was lodged and re¬ 
ceived by court, the fact that county 
court records did not show that peti¬ 
tion was lodged with the county 
court clerk, as required by statute, 
did not invalidate election, in ab¬ 
sence of any showing that petition 
was not lodged with county court 
clerk.—^Epperson v. Harper, 112 S. 
W.2d 45, 271 Ky. 326. 
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When the statutes prescribe that the petition shall 
be signed by a certain number of persons, or by a 
g^ven percentage of the voters of the district, its 
sufficiency with respect to signatures is essential to 
the validity of the election, and it has generally 
been held that compliance with the law in this par¬ 
ticular must appear affirmatively in the proceed¬ 


ings.7^ The provisions of the statute with respect 
to the qualifications of the persons signing the pe¬ 
tition,75 and their number, whether it is a fixed 
number or a certain percentage of the qualified vot- 
ers,*^® are mandatory. Under some statutes the 
names of the signers must be signed in full and the 
signing of the names by initials is insufficient.^? 


74, Ky.—Skaggs v. Pyffe, 98 S.W. 

id 884, 266 Ky. S37. 

03 C.J. p 626 note 73. 

Aflbrlng by aaotker 

(1) In the absence of a statute to 
the contrary, the application need 
not he signed in person by the peti¬ 
tioner, it being sufficient if his name 
is signed for him, at his direction, 
and in his presence. 

Ky.—Widick v. Pursifull, 187 S.W.2d 
447, 299 Ky. 773. 

L-a.—Waggoner v. Grant Parish Po¬ 
lice Jury, 14 So,2d '855, 203 La. 
1071. 

Miss.—Martin v. Board of Sup'rs of 
Winston County, 178 So. 31‘5, 181 
Miss. 363. 

N'.Y.—In re Layman, *299 N.T.S. 222, 
164 Mlsc. 558. 

33 C.J. p -626 note 73 [c] (2). 

(2) It has also been held sufficient 
where the name was signed by an¬ 
other with express authorization giv¬ 
en beforehand, even though It was 
not signed in the voter’s presence.— 
Waggoner r. Grant Parish Police Ju¬ 
ry, supra, 

(3) A signature not made at the 
voter’s direction or in his presence, 
however, has been held to be void.—- 
In re Layman, supra. 

(4) The signature of the name of 
a voter affixed to a petition without 
his knowledge or consent is Invalid. 
—Waggoner v. Grant Parish Police 
Jury, supra. 

(5) Where the law requires a 
written petition of one third of the 
qualified electors “signed by them¬ 
selves,” names attached to the pe¬ 
tition by third persons, although 
with the consent of the persons 
named, cannot be counted.—^Fergu¬ 
son V. Monroe County, 14 So. 81, 71 
Miss. 524. 

aeuxOneness of signatrires 
In determining whether petition 
had requisite number of sigrnatures, 
county Judge’s conclusion that cer¬ 
tain signatures should be stricken as 
not genuine based on his comparison 
of signatures on petition with those 
on registration books of county was 
not entitled to weight, in absence of 
showing that county judge was suf¬ 
ficiently acquainted with signatures 
to qualify as an expert—Widick v. 
Pursifull, 187 S.W.2d 447, 299 Ky. 
778. 

Time of eligibility 

(1) Where the statute authorizes 
an election to be called when a cer-, 


tain per cent of the county’s legal 
voters have made application by 
written petition, it is sufficient if 
the persons signing were qualified 
voters at the time they signed, and 
the court cannot speculate whether 
they will maintain that status until 
the time of the election.—Bennett v. 
Moore, 157 S.W.2d 515, 203 Ark. 511. 

(2) Under some statutes the qual¬ 
ifications of the electors are deter¬ 
mined as of the time of the hearing 
on the petition.—^Moffett v. Board of 
•Sup’rs of Attala County, 179 So. 352, 
181 Miss. 419. 

75. Ky.—Skaggs v. Pyffe, 98 S.W.2d 
■884, 266 Ky. 337. 

33 C.J. p 626 note 74. 

County elections 

(1) Where a county-wide local op¬ 
tion election is authorized, the qual¬ 
ified electors of a city may join with 
voters of other portions of the coun¬ 
ty in signing the petitions.—^Perot v. 
Police Jury of Natchitoches Parish, 
La., *22 So.2d 666. 

(2) Voters living and voting in 
territory previously rendered dry by 
district election are qualified to sign 
petition for holding of general elec¬ 
tion on issue whether entire county 
shall adopt prohibition. 

Ky.—Widick v. Pursifull, 187 S.W. 

2d 447, 299 Ky. 773. 

La.—Perot v. Police Jury of Natchi¬ 
toches Parish, supra. 

(3) In a county-wide election the 
petition need not be signed by the 
requisite number of voters in each 
subdivision. 

[ La.—Frazier v. Police Jury of Winn 
Parish, 195 So. 63'5, 194 La. 1049. 
Miss.—Sparks v. Reddoch, 18 So.2d 
450, 196 Miss. 609. 

Bagistered voters 

(1) In the absence of a statute to 
the contrary, it is not necessary that 
the person signing the petition be a 
registered voter. 

Ky.—^Branstetter v. Heater, 108 S.W. 
2d 1040, 269 Ky. 844—Cassady v. 
Jewell, 105 S,W.2d 810, 268 Ky. 
643. 

N.T.—Application of Foote, 22 N.Y. 

S.2d 885, 175 Misc. 60. 

Pa.--Magsam v. Wible, 29 Pa.Dist & 
Co. 707—Chelsea County Club v. 
Delaware County Com’rs, Com.Pl„ 
27 Del.Co. '27—Sprowls v. County 
Com’rs, Com.Pl., 17 Wash.Co. 198, 
•51 York Leg.Rec. 206. 

(2) Where the statute so requires, 
however, the signers must .be regis- 
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^ tered voters.—^Aukamp y. Diehm, '8 
A.2d 400, 836 Pa. 118. 

Signers of prior invalid petition 
are not disqualified to sign a subse¬ 
quent petition.—^Application of Luth¬ 
er, 57 N.Y.*S.2d 871, 185 Misc. 921, af¬ 
firmed 59 N.Y.S.2d 386, 269 App.Div. 
965. • 

76. La.—Waggoner v. Grant Parish 

Police Jury, 14 So-2d 865, 203 La. 

1071. 

33 C.J. p 627 note 75. 

New petition 

Where names were obtained to a 
petition for a local option election 
which was to be held on a certain 
date, and thereafter petition was 
abandoned, and a new petition was 
filed, leaving blank date of election, 
and sheets of names were taken 
from first petition and attached to 
the second petition, and on basis of 
second petition election was set for 
a subsequent date, petition was in¬ 
valid.—^Morgan v. Walker, 158 S.W. 
2d 5, 289 Ky. 92. 

Qualified electors; absence in armed 

forces 

Ark.—Samuels ▼. Robins, 192 S.W. 

2d 109. 

Strik in g of certain names from the 
page of a local option petition be¬ 
cause of irregularities did not ren¬ 
der the entire page void, and other 
signatures appearing on the page 
could be counted.—Application of 
Johnston, 22 N.Y.S.2d 891, 175 Misc. 
6i—^Application of Foote, 22 N.Y.S. 
2d 'SS'S. 175 Misc. 60. 

Votes cast 

(1) Within the statute requiring 
a petition to have the signatures of 
a certain per cent of the votes cast 
for governor at the last preceding 
election, a vote is cast only when a 
ballot is marked as provided by stat¬ 
ute, and the delivery of a ballot to 
the voter does not constitute casting 
a vote.—In re Layman, 299 N.Y.S. 
222, 164 Misc. 558. 

(2) “Highest vote cast for any of¬ 

fice,” has been held to mean the 
highest vote cast for any office to 
which one candidate is elected.— 
Hoover v. Blair -County Com’rs, 48 
Pa.Dist. & Co. 199—Murray v. Horn¬ 
er, 29 Pa.Dlst. & Co. 166—Hunt v. 
Kane, 28 Pa.Dist & Co, *639, 84 
Pittsb.Leg.J. 649—Banks v. Shearer, 
24 Pa.Dist. & Co. 650, disapproving 
Commonwealth ex rel. v. Bush, 22 
Pa.Dist. & Co. 106. , , 

77. N.Y.—Application of Johnston, 
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Also, under some statutes, the names must be signed 
in ink, and names written in lead pencil are insuf¬ 
ficient.’-* 

§77. - Form and Contents 

The form and substance of a petitioni when pre¬ 
scribed by statute, must be adhered to in all essential 
particulars. 

If the statute prescribes the form of the petition, 
or what statements it shall contain, it must be ex¬ 
actly followed in all essential particulars." ^ Where 
the statute so requires, the petition must be prop¬ 
erly authenticated^O and it should be signed by the 


person getting the signatures to it, although in the 
absence of express statutory requirement such per¬ 
son need not verify the petition.^^ It has been 
held that the form of authentication prescribed b}’' 
statute must be substantially followed,^^ and that 
the signatures of voters appearing on a page of the 
petition which is not properly authenticated cannot 
be counted in determining whether or not the peti¬ 
tion is sufficient.S3 If the law does not prescribe 
the requisites of such a petition, it is sufficient if 
it expresses in an intelligible manner the desire of 
the petitioners that a local option election be held.^'* 
An election will not be invalidated by trifling er- 


22 K.Y.S.2d 891, 17« Misc. -64—Ap¬ 
plication of Poote, 22 N.T.S.2d S85, 
175 Misc. 60. 

78. N.Y.—Application of Luther, 57 
N.Y;S.2d 871, 185 Misc. 921, af¬ 
firmed 59 N'.Y.S.2d 386, 269 App., 
Div. 965—^Application of Johnston,' 
22 N.Y.S.2d 891, 175 Misc. 64—In 
re Brown, 54 N.Y.S.2d 497. 

79. N.Y.—In re Bush, 15 N.Y.S.2d 
513, 173 Misc. 66. 

Ohio.—In re Lounsberry, 13 Ohio N. 
P.,N.S., 582. 

Pa.—Prangley v. Diehm, 51 Pa.Dist. 
& Co. 108, 48 Lanc.L.Rev. 515, 67 
York Leg.Rec. 105—Murray v. 
Horner, 29 Pa.Dist. & Co. 165—In 
re Kemmerer’s License, 27 Pa.Dist, 
& Co. 149. 

38 C.J. p 627 note 77. 

Address of sigiier 

(1) Where the statute so reauires, 
the petition must state the address 
of each signer.—In re Bush, l-o N.Y. 
S.2d 513, 173 Misc. 66—33 C.J. p 626 
note 73 [f]. 

(2) A failure to state the address¬ 
es, however, is not fatal where the 
statute is merely directory.—Cassa- 
dy V. Jewell, 105 S.W.2d 810, 268 Ky. 
643—Skaggs v. Fyffe, 98 S.W.2d '884, 
266 Ky. 337. 

(3) A failure to state the street 
or street number of the post office 
addresses of the signers has been 
held not to be fatal where they can 
readily be identified without a more 
specific address.—Boyles v. Barbour 
County Court, 182 S.E. 868, 116 W. 
Ya. 689. 

(4) Failure to designate the elec¬ 
tors" election district was held to be 
Immaterial.—Application of Poote, 
22 N.Y.S.2d 885, 175 Misc. 60—In re 
Bentley, 291 N.Y.S. *207, 160 Misc. 
706, affirmed Bentley v. 'Simmons, 
295 N.Y.S. 605, 251 App.Div. 773. 

(5) A petition for submission to 
voters of question whether alcoholic 
beverages should be sold in town 
constituting single election district 
coterminous with town boundaries 
was not invalid because of failure to 
state election district, town or city 
wherein various signers resided in 


view of reference therein to each 
signer as residing at particular ad¬ 
dress in such town.—^Application of 
Luther, 57 N.Y.S.2d 871, 185 Misc. 
921, affirmed 59 N.Y.S.2d 386, 269 
App.Div. 965. 

Bate of signing 

The omission of the date of sign¬ 
ing has been held to be immaterial. 
Ky.—Cassady v. Jewell, 105 S.W.2d 
810, 268 Ky. 643—Skaggs v. Fyffe, 
98 S.W.2d 884, 266 Ky. 337. 

N.Y.—^Application of Johnston, 22 N. 
Y.S.2d 891, 175 Misc. 64—In re 
Bentley, 291 N.Y.S. 207, 160 Misc. 
706, affirmed 295 N.Y.S. 603, 251 
App.Div. 773. 

petition following wording of the 
statute was sufficient.—State v. Bon¬ 
ner, 190 So. 621, 193 La. 387. 
Statement of proposition 
A statute providing that issues at 
local option election shall be stated 
in petition clearly authorizes some 
latitude of statement—^Hutson v. 
•Smith, 191 S.W,2d 779. 

To whom addressed 

(1) In the absence of a statute to 
the contrary, the petition need not 
be addressed to an official by name 
or to a particular judge.—In re Sale 
of Intoxicating Liquors, 12 Ohio N. 
P.,N.S., 449, affirmed 20 Ohio Cir.Ct, 
N.S., 26. 

(2) Petition held properly ad¬ 
dressed to the court—Bennett v. 
Moore, 157 S.W.2d 515, 203 Ark. 511. 
Sa N.Y.—In re Bush, 15 N.Y.S.2d 

513, 173 Misc. 66—In re Bentley, 
•291 N.Y.S. 207, 160 Misc. 706, af¬ 
firmed Bentley v. Simmons, 295 N. 
Y.S. 603, 251 App.Div. 773. 

81. Pa.—^Prangley v. Diehm, 61 Pa. 
Dist & Co, 108, 48 Lanc,L.Rev. 616, 
57 York Leg.Rec. 106—^Hoover v. 
Blair County ComTs, 48 PaDist. & 
Co. 199. 

An incorrectly dated jurat on an 
affidavit relating to the circulation 
of a petition may be amended to 
show the correct date.—^Hoover v. 
Blair County Corners, supra 
Veriflcatioii held unnecessary 
Ark.—Winfrey v. Smith, 189 S.W.2d 
•615. 


82. N.Y.—^Application of Johnston, 
22 N.Y.S.2d 891, 175 Misc, 64—Ap¬ 
plication of Poote, 22 N.Y.S.2d 885, 
175 Misc. 60—In re Bush, 15 N.Y. 
'S.2d 513, 173 Misc. 66—In re Lay¬ 
man, 299 N.Y.S. 222, 164 Misc. 558. 

Subscribing witnesses 

(1) Where the statute so requires, 
each subscribing witness must give 
the address from which he last reg¬ 
istered.—Application of Johnston, 22 
N.Y.S.2d 891, 175 Misc. 64—Applica¬ 
tion of Poote, 22 N.Y.S.2d 885, 175 
Misc. 60. 

(2) The giving of street addresses 
in a small village is unnecessary.— 
Application of Foote, supra 

(3) The giving of the election dis¬ 
trict in which the witness last voted 
is insufficient—Application of John¬ 
ston, supra—^Application of Poote, 
supra 

(4) Addresses of certain authenti¬ 
cating witnesses were held to be 
sufficiently given, and surplusage in 
the giving of such addresses was 
disregarded.-Application of John¬ 
ston, supra 

(5) Mere technical errors in the 
giving of the witness' address is not 
necessarily fatal.—^Application of 
Poote, supra 

(6) The petition must be con¬ 
strued as it appears on its face and 
cannot be supplemented with proof 
that a person authenticating it reg¬ 
istered as a voter under another 
name,—^In re Bush, 15 N,y.S.2d 513, 
173 Misc. 66. 

(7) A person signing the petition 
cannot witness his own signature.— 
Application of Poote, supra—In re 
Layman, 299 N.Y.S. 22*2, 164 Misc. 
558. 

(8) Although the better practice is 
to employ some other notary public, 
a person signing the petition may 
take the affidavit of witnesses.—^Ap¬ 
plication of Poote, supra« 

83. N.Y.—^Application of Johnston, 
22 N.Y.S.2d 89.1, 176 Misc. 64. 

84. Tex.—Akers v. Remington, Civ. 
App., 116 S.W.2d 714, error dis¬ 
missed. 

33 aj. p 627 note 78. 
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rors or omissions in the petition or by unimportant 
irregularities.85 Where a petition has been acted 
on and an election ordered by the designated au¬ 
thority, the presumption is that the petition was in 
due and legal form, and that it was signed by the 
requisite percentage of the qualified voters, and, 
in the absence of any evidence to the contrary, that 
presumption is sufficient.^^ 

Several petitions. Where the statute does not 
in terms require that only one petition shall be 
signed by all the requisite number of voters, as 
long as the several copies of such a petition are 
substantially alike in their statement of the propo¬ 
sition to be submitted, and the total number of 


signers of all of them constitutes the requisite num- 
ber of voters, there is a sufficient compliance with 
the law,S7 Under some statutes each and all of the 
sheets of the petition must be properly authenticat¬ 
ed.^^ 

§ 78. -Proceedings on Application 

statutory directions as to the proceedings to be taken 
on a petition for a local option election must be sub¬ 
stantially followed. 

The directions of the statute as to the proceedings 
to be taken on a petition for a local option election, 
when it is duly filed,and the statutory directions 
governing the officials in their examination of the 
petition or in finding and declaring the result,^^ 


Petliioii held snfilcieat 
Ark.—Bennett v. Moore, 157 S.W.2d 
615. 203 Ark. 511. 

Ky.—^Morgan v. Walker, 15*8 S.W.2d 
5, 289 Ky. 92. 

33 C.J. p -627 note 78 [a}. 

85. Ark.—^Winfrey v. Smith, 189 S. 
W.2d 815. 

Ill.—People V. Smith, 14 N.B.2d 82, 
388 Ill. 328. 

Ky.—Hessler v. Garner, 99 S.W.2d 
461, 266 Ky. 507. 

33 CJ. p 627 note 79. 

Patent defects 

The commissioners' court had Ju¬ 
risdiction Independent of petition to 
order local option election, and the 
court’s action with full kjiowledge 
of defects apparent on face of peti¬ 
tion in ordering election, constitut¬ 
ed a waiver of apparent defects in 
the petition.—Hutson v. Smith, Tex. 
Civ.App., 191 S.W.2d 779. 

86. Ohio.—Dalrymple v. State, 26 
Ohio Cir.Ct v62. 

87. Ark-—^Bennett v. Moore, 157 S. 
W.2d 515, 203 Ark. 611. 

Ky.—Wilson v. Lawrence, 103 S.W. 
2d 955, -268 Ky. 179—Rodgers v. 
Campbell, 101 S.W.2d 937, 267 Ky. 
•261. 

83 C.J. p 62^ note 73 [d]. 

Captions 

It was sufficient where each unit 
was properly captioned at the top of 
the front page and the other leaves 
were attached by clips or fasteners. 
—Hessler v. Gamer, 99 S.W,2d 461, 
266 Ky. 507. 

Binding together 

(1) Failure to fasten the petitions 
together by metal fasteners, or oth¬ 
erwise than by means of a rubber 
band around them, when presenting 
them to the police jury was held no.t 
to render the petition insufficient.— 
Shaw v. Police Jury of Beauregard 
Parish, 12 So.2d 810, 202 La. 774. 

(2) Failure to bind single sheets 
together and to number them con¬ 
secutively was held not to render the 
l>etition invalid.—Application of 


Johnston, 22 N.Y.S.2d 891, 175 Misc. 
64. 

Numbering 

(1) Provisions of the general elec¬ 
tion law as to consecutive number¬ 
ing of different sheets of petition 
was held to be inapplicable to a pe¬ 
tition for a local option election.— 
Application of Luther, 57 N.Y.S.2d 
871, 185 Misc. 921, affirmed 59 N.Y.'S. 
2d 386, 269 App.Div. 965. 

(2) If petition was defective with 
respect to being properly serially 
numbered, it was not thereby ren¬ 
dered a nullity.—^Hutson v. Smith, 
Tex,Civ.App., 191 S.W.2d 779. 

sa N.Y.—^Application of Foote, 22 
N.T.S.2d 8-85, 175 Misc. 60. 

88. Ark.—Phillips v. Mathews, 155 
S.W.2d 716, 203 Ark. 100. 

Ky.—Terrill v. Taylor, 112 S.W.2d 
658, 271 Ky, 475. 

N.T.—In re Bentley. 291 N.Y.S. 207, 
160 Misc. 706, affirmed Bentley v. 
Simmons, 295 N.Y.S. 603, 251 App. 
Div. 773. 

33 O.J. p 627 note 81. 

Action at succeeding term 
A statute requiring that, after a 
petition has been filed, action on it 
must not be taken until the succeed¬ 
ing term of court is mandatory.— 
Bennett v. Moore, 157 S.W,2d 615, 
203 Ark. 511. 

Proceedings judicial in character 
The proceedings growing out of 
the filing of a petition for an elec¬ 
tion are judicial in character.—In re 
Sale of Intoxicating Liquors, 12 Ohio 
N.P.,N.S., 449, affirmed 20 Ohio Cir. 
et.,N.S., 26—33 aj. p 627 note 81 
[a]. 

TTltra vires pro'vision contained in 
the resolution of the police jury, 
which was separable from the other 
parts of the resolution, did not In¬ 
validate the entire resolution.— 
Frazier v. Police Jury of Winn Par¬ 
ish, 196 Bo, 53-5, 194 La. 1049. 

da La.—State ex rel. Cavanaugh v. 
Police Jury of Vernon Parish, 
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' App., 173 So. 468, rehearing re¬ 
fused 174 So. 128. 

Miss.—Costas v. Board of Sup’rs of 

Lauderdale County, 22 So.2d 229. 
Pa.—^Hoover v. Blair County Com’rs. 

48 Pa.Dist. & Co. 199. 

33 C.J. p 627 note 82. 

Changes 

County commissioners have no 
right to change the form of the 
question from that contained in the 
petition-—Hoover v. Blair County 
Com’rs, supra. 

33ntr7 on minutes 

(1) A formal resolution by board 
of county commissioners was not re¬ 
quired to be placed on the minutes, 
where board of commissioners pro¬ 
ceeded as though such resolution 
had been adopted and duly entered.— 
Appeal of Wilson, 41 A.2d 445, 157 
Pa.Super. 65. 

(2) Where the minutes of the pro¬ 
ceedings of the board were signed 
each day before adjournment, the 
adjudication on the sufficiency of the 
proceedings was valid even though 
the order of the board was not en¬ 
tered on the minutes until two days 
after it was made.—Moffett v. Board 
of Supervisors of Attala County, 173 
So. 352, m Miss. 419. 

Method of determining sufficiency 

The commissioners’ court could 
adopt any means it thought right 
and proper to ascertain the qualifica¬ 
tions of the signers of the petition,— 
Akers v. Remington, Tex.Civ.App.,. 
115 S.W.2d 714, error dismissed. 
Voters’ list 

Wh«e voters* list, certified by act¬ 
ing sheriff, duly delivered to and 
accepted, certified, and spread on 
proper record by county clerk, and 
printed for election officials’ use, but 
not sworn to by any officer, was not 
conclusive evidence of listed voters’ 
qualifications, circuit court, in pro¬ 
ceeding to call county election on 
question of manufacture and sale of 
Intoxicating liquors, had right to ac¬ 
cept list as at least prlma facie 
showing of Identity and number of 
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.usually are mandatory and disregard of them will 
invalidate the election. Where the petition is found 
to be sufficient, it is proper to direct that an elec¬ 
tion be held,and it is erroneous to refuse to call 

an election. 92 

Hearing on petition. Persons opposing a call for 
a local option election are entitled to a reasonable 
opportunity to present proof as to the sufficiency 
of the petition,93 but the persons questioning its 
sufficiency are not entitled to a postponement in 
order to get petitioners to withdraw their names.9^ 

§79. - Review of Proceedings 

In some Jurisdictions the official determination of the 
sufficiency of a petition may be reviewed by an appeal 
or by a writ of certiorari. 

It has been held that the determination of the 
officials charged with determining whether a peti¬ 


tion is sufficient or has been signed by the required 
number of persons may be reviewed, at the instance 
of parties who have a proper standing for that pur- 
pose, either on appeals or certiorari ;96 but there 
is also authority to the contrary.9 7 In a suit to 
enj*oin the holding of a local option election, compe¬ 
tent, relevant, and material evidence is admissi- 
ble.98 

§ 80. Order for Election 

An order calling a local option election must be In 
substantial compliance with the statute requiring that 
it be made. 

Where the legislature has authorized a local op¬ 
tion election to be held and has vested jurisdiction 
in a specified court or other authority to call it 
and has prescribed the manner of calling it, an 
order calling99 or denying! an election which is in 


qualified electors in determining 
sufficiency of petition.—Shay v. 
Welch, Ark., 191 S.W.2d 2*53. 

91. Ark.—Shay v. Welch, supra— 
Bennett v. Moore, 1'57 ‘S.W.‘2d 516, 
203 Ark. 511. 

Ky.—^Hessler v. Garner, 99 S.W.2d 
461, 266 Ky. 507—Skaggs v. Fyffe, 
98 S.W.2d 884, 266 Ky. 357. 

La.—Perot v. Police Jury of Natchl- ’ 
toches Parish, 22 So.2d 666. | 

Troud 

Signatures to the petition were 
held not to have been procured by 
fraud where there was no testimony 
that the signers, in the absence of 
the representations complained of, 
would not have signed the petition. 
—Bennett v. Moore, 157 S.W.2d 516, 
203 Ark. 511. 

92 . Ky.—Widick v. Pursifull, 187 
S.W.2d 447, 299 Ky. 773. 

La.—Perot v. Police Jury of Natchi¬ 
toches Parish, 22 So.2d -666—Feld¬ 
er V. Police Jury of Livingston 
Parish, 21 So.2d 724, 207 La. 560— 
Waggoner v. Grant Parish Police 
Jury, 14 So.2d 866, 203 La. 1071— 
State ex rel. Cavanaugh v. Police 
Jury of Vernon Parish, App., 173 
So. 468, rehearing refused 174 So. 
128. 

Power to inquire into the sufficien¬ 
cy of the petition, and into the qual¬ 
ifications of the signers thereto, does 
not affect the mandatory duty to call 
the election if the petition is found 
to be in proper form and properly 
signed.—State ex rel. Motlow v. 
Clark, 114 S.W.2d 800, 173 Tenn. '81. 

93. Ky.—^McAuliflCe v. Helm, 163 S. 
W. 1091, 167 Ky. 626—May v. Dun¬ 
can, 163 S.W. 1089, 167 Ky. 686. 

33 C.J. p 627 note 83. 

Delay 

Under a statute requiring county 
board of supervisors to submit pe¬ 
tition to a vote “immediately,*' board 
may delay its decision in orden to 


■afford opportunity to itself and oth¬ 
ers to examine and* clarify petitions 
and to check their sufficiency.—Cos¬ 
tas V. Board of Sup'rs of Lauderdale 
County, 15 So.2d 366. 196 Miss. 104, 
154 A.L.R. 863, suggestion of error 
sustained on other grounds, 16 So. 
2d 378, 196 Miss. 104. 

Q-enuineness of signatures 

It was proper to Inquire whether 
persons whose names appeared on 
petitions had actually signed, and 
such proof could be made at hearing 
by testimony of circulators of peti¬ 
tions as to genuineness of signatures 
in their presence.—Winfrey v. Smith, 
189 S.W,2d 615. 

Procedure was held to be governed 
by the provisions of the election law. 
—In re Bentley, 291 N.Y.S. 207, 160 
Mlsc. 706, affirmed Bentley v. Sim- 
■mons, 296 N.Y.’S. 603, 251 App.Div. 
773. 

Time to file objections 

Failure to file objections to peti¬ 
tion within the time fixed by statute 
precludes a review of the sufficiency 
of the petition.—Bentley v. Sim¬ 
mons, 295 N.Y.S. 603, 251 App.Div. 
773—In re Layman, 299 N.Y.S. 222, 
164 Misc. 558. 

Jurisdiction 

On application to the supreme 
court for an order to show cause 
why a petition should not be de¬ 
clared null and void, the court has 
summary jurisdiction to determine 
questions of law or fact.—^In re 
Layman, supra. 

Parties 

In a proceeding to declare null and 
void a petition for the submission 
to the electors of certain local op¬ 
tion questions, the state liquor au¬ 
thority is a necessary party.—^In re 
Layman, supra. 

94. Ky.—McAuliffe v. Helm, 163 S. 
W. 1091, 157 Ky. 626—May v. Dun¬ 
can, 163 S.W. 1089, 157 Ky. 586. 
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96. Miss.—Ferguson v. Monroe 
County, 14 So. 81, 71 Miss. 624. 

33 C.J. p 627 note 85. 

Appeal must be timely taken 
Ark.—Van Gundy v. Caudle, 177 S. 
W.2d 740, 206 Ark. 781. 

96. Miss.—Mohundro v. Board of 
Sup’rs of Tippah County, 165 So. 
124, 174 Miss. 512. 

33 C.J. p 627 note 86. 

97. Mo.—State v. Wooten, 122 S.W. 
1103, 139 Mo,App. 231. 

33 C.J. p 627 note 87. 

98. Ark.—^Bennett v. Moore, 157 S. 
W.2d 515, 203 Ark. 511. 

99. Ky.—Neal v. Manning, 158 S. 
W.2d 129, 289 Ky. 199. 

Miss.—Brand v. Board of Sup'rs of 
Newton County, 21 So.2d 579. 

Tex.—Caffee v. Lieb, Civ.App., 107 
S.W.2d 406. 

33 C.J. p 628 note 88. 

A parish police jury’s meeting pur¬ 
suant to its resolution, adopted at 
regular meeting at which it called 
local option election, that it would 
meet on day after such election and 
open ballot boxes, canvass returns, 
and declare result, was not special 
meeting, but regular meeting, at 
which ordinance prohibiting sale of 
liquors of certain alcoholic content, 
as authorized by voters, was proper¬ 
ly passed, although no call for, or 
notice of, meeting for such purpose 
was issued.—State v. Bonner, 190 So. 
621, 193 La. 387. 

Appeal from, and review of, order 

(1) Person aggrieved by order was 
held to be entitled to appeal there¬ 
from, notwithstanding the statute 
did not specifically authorize an ap¬ 
peal.—Swilling v. Biffie, 93 S.W.2d 
328, 192 Ark. 608. 

(2) Other causes see 33 C.J. p 628 
note 88 [d]. 

1. La.—State ex reL Cavanaugh v. 
Police Jury of Vernon Parish, 
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violation of any of the mandatory provisions of the 
statute is void. Accordingly, to be valid, the or¬ 
der must be timely made^ by the court, person, 
board, or other authority to whom this power is 
confided,2 but the mere fact that the order recites 
that it was made by the court, while the statute 
confers the authority on the judge, is not enough to 
avoid the election, where the order is signed by the 
judge.-* 

Form and contents. The order for holding a lo¬ 


cal option election should show the facts essen¬ 
tial to jurisdiction, at least as far as concerns the 
existence and sufiSciency of the petition on which 
it is based,5 and should set forth the question or 
proposition to be submitted to the voters in such 
exact accordance with the statute that no false or 
misleading issue may be presented to them.® It 
should designate with precision the district or di¬ 
vision in and for which the election is to be held,*^ 
should be directed to the officers authorized by law^ 


App., 173 So. 468, reheaxing re-1 
fused 174 So. 128. 

2. Ark.—^Phillips v. Mathews, 155 
S.W.2d 716, 203 Ark. 100. 

33 C.J. p 628 note 88 [a]. 

At or dnrhxsr re^ar term of court 
(DA statute requiring that the 
order be made on a day of the reg¬ 
ular court of the county is manda¬ 
tory.—^Hinton v. Stewart, 113 S.W. 
2d 1150, 272 Ky. 162. 

(2) If regular term of court is in 
session when petition for election 
is filed with clerk, order calling elec¬ 
tion may be made on that day, or 
during that term, or at the next 
regular term of the court.—CJampbell 
V. Mason, 106 S.W.2d 100, 269 Ky. 
128—Cassady v. Jewett, 105 S.W.2d 
810. 268 Ky. 643. 

<3) Under such a statute an or¬ 
der made at a called term of court 
is invalid.—^Hinton v. Stewart, 113 
S.W.2d 1150, 272 Ky. 162—Cassady 
V. Jewell, 105 S.W.2d 810, 268 Ky. 
643. 

(4) The court lacked jurisdiction 
at a special term to enlarge the 
call so as to embrace territory not 
included in original order.—^Ray v. 
Spiers, 136 S.W.2d 750, 281 Ky. 549. 

(5) There is nothing in such a 
statute prohibiting the judge out of 
term time from directing the order 
to be placed on the order book at a 
regular term of eourt.—Steele v. 
Perry County. Ky., 187 S.W.2d 302. 

(6) Although the judge may have 
determined the question and author¬ 
ized the entry of the order prior 
to the regular term, the fact that he 
was present and signed it on a day 
of the regular term is conclusive 
proof that he intended to, and did, 
make the order on that day.—Steele 
V. Perry County, supra. 

(7) Orders held proper. 

Ky.—Keeling v. Coker, 171 S.W.2d 
263, 294 Ky. 199—Jackson v. Bolt, 
166 S.W.2d 831, 292 Ky. 503. 

Tex.—Akers v. Remington, Civ.App., 
115 S.W.2d 714, error dismissed. 
Reasonable time 

A local option beer election must 
be ordered within a reasonable time 
after commissioners* court receives 
a valid voters’ petition for an elec¬ 
tion or within a reasonable time 


after being directed to order an elec¬ 
tion by a district court judgment 
declaring a former election invalid. 
—Smith V. Blunt, Tex.Clv.App., 127 
S.W.2d 325. 

The purpose of a statute provid¬ 
ing that the court should at the 
next regular term, after receiving 
the petitions, make an order direct¬ 
ing an election was to give inter¬ 
ested persons an opportunity to ex¬ 
amine the petitions and, if they 
saw fit, contest their validity.—Phil¬ 
lips V. Mathews, 155 S.W.2d 716, 203 
Ark. 100. 

3. Ky.—^Ray v. Spiers, 136 S.W.2d 
750, 281 Ky. 549. 

Tex.—^Akers v. Remington, Civ.App., 
115 S.W.2d 714, error dismissed. 

33 C.J. p 628 note 89. 

4. Ala.—Richter v. State, 47 So. 
163, 156 Ala. 127. 

33 C.J. p 628 note 90. 

5. Tex.—Powell v. Bond, Civ.App., 
150 S.W.2d 337. 

33 C.J. p 628 note 91. 

Effect 

(1) Where a board of supervisors 
finds a jurisdictional fact in support 
of an order calling a local option 
election, the order is entitled to the 
same force and effect with respect 
to such fact as the judgment of a 
court of general jurisdiction.—^Hall 
V. Franklin County, 186 So. 691, 184 
Miss. 77—^Moffett v. Board of Sup’rs 
of Attala County, 179 So. 352, 181 
Miss. 419—^Martin v. Board of Sup’rs 
of Winston County, 178 So. 315, 181 
Miss. 363. 

(2) In considering sufficiency of 
orders of commissioners* court, peti¬ 
tion, except as to jurisdictional 
facts, will be held sufiicient prima 
facie to establish facts recited, and 
every presumption not contradicted 
by orders themselves will be in¬ 
dulged in favor of regularity of pro¬ 
ceedings.—Powell V. Bond, Tex.Civ. 
App., 150 S.W.2d 337. 

Orders held sufficient 

(1) Order stating that the elec¬ 
tion has been prayed for by the req¬ 
uisite number of electors, without 
stating the number of names on the 
poll lists or the number of electors 
who signed the petition.—^Attorney 
General v. Van Buren Cir. Judge, 106 
N.W. 1113, 143 Mich. 366. 
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(2) Order which did not directly 
provide that only legally qualified 
voters would be allowed to partici¬ 
pate.—State V. Palmer, 166 S.W. 47, 
170 Mo.App. 90—State v. Armstrong, 
127 S.W. 93, 140 Mo.App. 719. 

(3) Order authorizing the voting 
of “boxes” instead of “places.”— 
Neal V. State, 102 S.W. 1139, 61 Tex. 
Cr. 513, followed in Huff v. State, 
Tex.Cr., 102 S.W. 1144. 

(4) Order which did not desig¬ 
nate the places at which, or the 
hours between which, the election 
would be held, where such matters 
were fixed by statute.—Terrill v. 
Taylor, 112 S.W.2d 668, 271 Ky. 475. 

(5) Order reciting that an election 
would be held at the usual polling 
places, although there were no usual 
polling places.—State v, Ross, 143 

5. W. 502, 160 Mo.App. 682. 

Order should be responsive to 
the petition, but an immaterial va¬ 
riance is not fatal. — ^Evans v. Hunt¬ 
er, Ark., 189 S.W.2d 913. 

6. La.—^Pennix v. Webster Parish 
Police Jury, 178 So. 890, 188 La. 
902. 

Tex.—^Hutson v. Smith, Civ.App., 191 
S.W.2d 779. 

33 C.J. p 628 note 92. 

Orders held sufficient 
Ky.—Keeling v. Coker, 171 S.W.2d 
263, 294 Ky, 199—Terrill v. Taylor, 
112 S.W.2d 658, 271 Ky. 475. 

La.—^Kelly v. Rapides Parish Police 
Jury, 168 So. 96, 184 La 903. 

Pa—^Appeal of Staub, Quar.Sess., 57 
York Leg.Rec. 194. 

Tex.—^Powell v. Bond, Civ.App., 160 
S.W.2d 337. 

33 C.J. p 628 note 92 [a]. 

Surplusage in order may be dis¬ 
regarded.—^Keeling v. Coker, 171 S. 
W.2d 263, 294 Ky. 199—Cassady v. 
Jewell, 105 S.W.2d 810, 268 Ky. 643. 

7. Ark.—Scaramuzza v. McLeod, 

183 S.W.2d 65, 207 Arlc. 855. 

33 C.J. p 628 note 93. 

Ambiguities in the order will not 
invalidate it in the absence of a 
showing that the voters were mis¬ 
led thereby. 

Ky.—^Ray v. Spiers, 186 S.W.2d 760, 
281 Ky. 649. 

Tex.—^Miller v. Tucker, Civ,App., 119 
S.W.2d 92. 
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to hold the election,8 and should provide the ma¬ 
chinery for holding the election.^ It should also 
direct the proper officer to post notices of the elec¬ 
tion, unless this duty is already imposed on him by 
the statute.^® An order for an election, duly passed 
by a municipal council at a proper meeting, is suf¬ 
ficient, and an ordinance or a formal resolution for 
an election is not necessary.^i 

An order is not invalidated by an interlineation 
made for the purpose of supplying an omission, 
where the minutes were approved by the commis¬ 
sioners with knowledge on their part that the or¬ 
der had been so completed.^^ 

Signing and recording. The statutes ordinarily 
require that the order for election shall be duly 
signed by the court or officers making it, and en¬ 
tered of record, and compliance with such provi¬ 
sions is essential to its validity.^S Under some stat¬ 
utes the clerk of the court must deliver a certified 
copy of the order to the officer designated to give 
notice of the election and, although a require¬ 
ment that the clerk deliver the certified copy with¬ 


§ 81 

in a certain number of days may be considered 
merely directory^, a failure to deliver a certified copy 
of the order in time for the officer to give the stat¬ 
utory notice will invalidate the election.^^ 

§ 81. Notice of Election 

There must be at least substantial compliance with 
statutory requirements as to the giving of notice of a 
local option election. 

Local option statutes usually provide for the giv¬ 
ing of notice of the election.^® As a general rule, 
wrhere the statutory notices are not given, the elec¬ 
tion will be set aside.^^ Jt has been held, however, 
that the election will not be set aside for failure to 
give the statutory notice where it fairly appears 
that no injury arose therefrom,^^ although there is 
also authority to the contrary.19 The giving of the 
statutory notice is sufficient,although the fact that 
other methods of notice have also been used will 
not vitiate the election.^l 

The notice of a local option election should be in 
accordance with statutory requirements as to its 
form and contents.22 Ordinarily under the statutes 


8. Ky.—Puckett v. Snider, 61 S.W. 
277, 110 Ky. 261, 22 Ky.L. 1718. 

38 C.J. p 628 note 04. 

9. La.—Tangipahoa Parish Police 
Jury V. Ponchatoula, 42 So. 725, 
118 La. 138. 

10. Tex.—Magill v. State, 103 S.W. 
397, 51 Tex.Cr. 357. 

33 €.J. p 628 note 96. 

11. Mo.—State v. Armstrong, 127 
S.W. 93, 140 Mo.App. 719. 

12. Tex.—Bruce v. State, 36 S.W. 
383, 36 Tex.Cr. 53. 

13. Mich.—Madill v. Midland, 120 
N.W. 355, 156 Mich. 56. 

38 C.J. p 628 note 4. 

Board, of limited Jnxisdictlon. 

In ordering a local option election 
the county board of supervisors pro¬ 
ceeds as a tribunal of limited juris¬ 
diction, and it is, under some stat¬ 
utes, a jurisdictional prerequisite 
that the board’s adjudication on the 
petition has been actually entered on 
the minutes of the board.—Simpson 
County V. Burkett, 172 So. 329, 178 
Miss. 44. 

Bntry and signing of order book 

(1) A statutory requirement that 
the order calling the election shall 
be made on the order book of the 
county court is a condition prece¬ 
dent to the holding of a valid elec¬ 
tion.—^Hardigree v. White, 99 S.W. 
2d 785, 266 Ky. 648. 

(2) If the order for the election 
was entered In the order book before 
the election, the fact that the order 
book was not signed until after the 
election does not Invalidate the 
election.—^Murphy v. Cundiff, 108 S. 

48 C.J.S.-14 


W.2d 644, 269 Ky. 645—Hardigree v. 
White, 99 S.W.2d 785, 266 Ky. 648 
—*33 C.J. p 628 note 4 Eaj. 

Inadvertent misdating of entry of 
order does not invalidate election. 
Ky.—Campbell v. Mason, 106 S.W.2d 
100, 269 Ky. 128. 

La.—^Watson v. Police Jury of La 
Salle Parish, 16 So.2d 208, 204 La. 
633. 

14. Ky.—Ennis v. Adkins, 118 S.W. 
2d 175, 274 Ky. 121. 

15. Ky.—Cassady v. Jewell, 105 S. 
W.2d 810, 268 Ky. 643. 

16. Ky.—^Donohue v. Swindler, 184 
S.W.2d 348, 299 Ky. 119—Cassady 
V. Jewell, 105 S.W.2d 810, 268 Ky. 
643. 

Pa.—^Appeal of Wilson, 41 A.2d 445, 
157 Pa.Super. 66—Appeal of Fred¬ 
erick H. Harper Jr. Inc., 29 A.2d 
236, 150 Pa.Super. 669—^Appeal of 
Kimmell, 62 Pa.Dist. & Co. 279, 
appeal dismissed 41 A.2d 436, 157 
Pa.Super. 69—^Appeal of Media 
Heights Golf Club of Lancaster, 49 
Lanc-L.Rev. 157, 58 York Leg.Rec. 
97. 

33 C.J. p 628 note 5. 

Befnsal to publish 

Where sheriff ordered publication 
of court's order, and editor of pa¬ 
per failed to obey the order, editor’s 
“failure” so to do was a “refusal,” 
within statute providing that on 
refusal of newspaper to publish the 
order, posting of handbills would 
suffice as publication.—^Ennis v. Ad¬ 
kins, 118 S.W.2d 175, 274 Ky. 121— 
Hicks V. Conn, 109 S.W.2d 811, 270 
Ky. 344. 


17. Pa.—^Appeal of Brady, Quar^ 
Sess., 26 West Co. $5. 

33 C.J. p 629 note 6. 

18. Mich.—^Bauer v. Denmark Tp. 
Board, 122 N.W. 121, 157 Mich. 
395. 

33 C.J. p 629 note 7. 

19. Tex.—Coffee v. Lleb, Civ.App.,. 
107 S.W.2d 406. 

20. Miss.—Costas v. Board or 

Sup’rs of Lauderdale County, 22 
So. 2d 229. 

2L Ky.—Keeling v. Coker, 171 S.W.. 

2d 263, 294 Ky. 199. 

33 C.J. p 629 note 9. 

22. Order 

(1) A failure substantially to- 
comply with a statute requiring the 
notice to contain a copy of the or¬ 
der calling the election renders the 
election void.—Coffee v. Lieb, Tex. 
Civ.App., 107 S.W.2d 406. 

(2) Publication of an announce¬ 
ment of the election and a facsimile 
of the ballots Is not a sufficient com¬ 
pliance with the statute.—Wolfe- 
County Liquor Dispensary Ass’n v. 
Ingram, 113 S.W.2d 839, 272 Ky. 
38. 

(3) A publication of a synopsis 
of the order is insufficient.—Terrill 
V. Taylor, 112 S.W.2d 658, 271 Ky. 
475. 

(4) A notice in substantial com¬ 
pliance with the statute, however, 
has been held to be sufficient even 
though it did not contain an exact 
copy of the order.—Sanford v. Com¬ 
missioners’ Court, Grayson County, 
Tex-CivJLpp.. 170 S.W-2d 846—Pow- 
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the notice of a local option election should desig¬ 
nate, with reasonable certainty, the question or prop¬ 
osition to be voted on,23 the district or territory 
to be affected,-^ and the time and place of holding 
the election,-5 and should bear the signatures of the 
court or officers ordering the election.^® In the 
absence of a statute to the contrary, the notice need 
not recite preliminary jurisdictional facts, if they 
have already been judicially founded and deter- 
mined,^'^ nor is it necessary for the notice to speci¬ 
fy the form of ballot to be used.^^ 

§ 82. -Posting or Publication of Notice 

The notice of a local option election must be posted 
or published in accordance with statutory requirements. 

The statutory requirement for the posting of no¬ 
tices of the election is not duly observed unless the 
whole number of notices required is actually post¬ 
ed, by the proper authority, in the designated plac¬ 
es, for the requisite number of days before the 
day fixed for holding the election.29 It has been 
held that, although the law may have been partial¬ 


ly complied with, yet, if a smaller number of no¬ 
tices was posted than the statute expressly requires, 
it is a fatal defect.30 Where the statute directs the 
giving of notice by publication in a newspaper, its 
directions as to the number of insertions and the 
length of time the publication must continue are 
mandatory,31 and their due observance is essential 
to the validity of the election.32 It is also neces¬ 
sary that the newspaper in which the publication 
is made should have been selected by the proper au- 
thority.33 

§ 83. -Proof of Notice 

Where the statute so requires, proof should be made 
that proper notice of the local option election was given. 

The local option statutes frequently require proof 
that due notice of the election has been given,^^ 
and under some statutes the officer charged with 
giving notice must report in writing to the court 
ordering the election that the notices have been duly 
published and posted.35 Under some statutes the 
officer's return as to the posting and publication of 


ell V. Bond, Tex.Oiv.App., 150 S.W.2d 
:137. 

23. Pa.—^Appeal of Kimmell, 52 Pa 
Bist. & Co. 279, appeal dismissed 
41 A.2d 436, 157 Pa.Super. 59. 

33 CJ. p 629 note 10. 

24. Or.—^Matthes v, Holman, 188 P. 
248, 69 Or. 100. 

33 C.J. p 629 note 11. 

25. Pa,—^Appeal of Kimmell, 52 Pa, 
Dist & Co. 279, appeal dismissed 
41 A.2d 436. 157 Pa.Super. 59. 

33 C.J. p 629 note 12. 

26. Miss,—Sides v. Board of Sup’rs, 
Choctaw County, 200 So. 595, 190 
Miss. 420. 

33 C.J. p 629 note IS. 

Sheriff’s signature held nmteoessary 
Ky.—Winstead v. Clarke. 108 S.W.2d 
618, 269 Ky. 694—Campbell v. Ma¬ 
son. 106 S.W.2d 100, 269 Ky. 128— 
Wilson V. Lawrence, 103 S.W.2d 
955, 268 Ky. 179. 

27. Mo.—State v. Weeks, 38 Mo. 
App. 566. 

23. Mo.—State v. Ross, 143 S.W. 

502. 160 MO.APP. 682. 

29. Ky.—^Dance v. Anderson, 166 
S.W.2d 463, 288 Ky. 431. 

Tex.—Coffee v. Lieb, Civ.App., 107 
S.W.2d 406. 

33 C.J. p 629 note 16. 

ZSvidenoe that witnesses failed to 
see any notices posted is insufficient 
to overcome the positive testimony 
of the sheriff that the notices were 
posted in accordance with the stat¬ 
ute.—^Donohue v. Swindler, 184 S.W. 
2d 348, 299 Ky. 119. 

Posting by private persons 
Notwithstanding the statute makes 


it the sheriff’s duty to post notices, 
posting of notice for him by private 
persons is sufficient. 

Ky.—Hicks V, Conn. 109 S.W.2d 811, 
270 Ky. 344—Campbell v. Mason, 
106 S,W.2d 100, 269 Ky. 128. 

Or.—Roesch v. Henry, 103 P. 439, 64 
Or. 230. 

Posting held sufficient 
Tex.—^Adamson v, Connally, Civ. 
App„ 112 S.W.2d 287. 

30. Tex.—^Ex parte Conley, Cr., 75 
S.W. 301. 

33 C.J. p 629 notes 8, 16 [b]. 

Pailnre to post aziy notice was a 
fatal omission.—Cassady v. Jewell, 
105 S.W.2d 810, 268 Ky. 643. 

31. Ky.—^Wolfe County Liquor Dis¬ 
pensary Ass’n V. Ingram, 113 S.W. 
2d 839, 272 Ky. 38, 

Pa.—^Appeal of Wilson, 41 A.2d 445, 
157 Pa,Super. 55—^Appeal of Fred¬ 
erick H. Harper, Jr., Inc., 29 A.2d 
236, 150 Pa.Super. 569—^Appeal of 
Kimmell, 52 PaDist. & Co. 279, ap¬ 
peal dismissed 41 A.2d 436, 157 Pa. 
Super. 59—^Appeal of Media 
Heights Golf Club of Lancaster, 
Quar.Sess,, 49 Lanc.L.Rev. 157, 68 
Tork Leg.Rec. 97. 

33 C.J. p 629 note 17. 

Any day of week 

Where the statute requires publi¬ 
cation of notice once a week for two 
weeks preceding the election, publi¬ 
cation on any day of each of two 
weeks preceding the election is suf¬ 
ficient.—^Thacker v. Morris, 26 S.B. 
2d 329, 196 Ga 167. 

Puhlioatlon of notice held sufficient 
Ga—Thacker v. Morris, supra 
Ky.—Glidewell v. Pace, 107 S.W.2d 
325, 269 Ky. 612. 
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Miss.—^Barron v. Board of Sup’rs of 
Yalobusha County. 185 So. 806, 184 
Mlsa 876—Martin v. Board of 
Sup’rs of Winston County, 178 So. 
315, 181 Miss. 363. 

Premature publication of notice 
was held not to be fatal.—^Appeal 
of Kimmell, 52 PaDist. & Co. 279, 
appeal dismissed 41 A.2d 436, 167 
Pa Super. 59, 

32. Miss.—Simpson County v. Bur¬ 
kett, 172 So. 329, 178 Miss. 44. 

Pa—^Appeal of Frederick H. Harper, 
Jr., Inc., 29 A.2d 236, 160 PaSu- 
per, 569. 

33 C.J. p 630 note 18. 

Place of printing 

A statute requiring publication In 
a newspaper published in the county 
does not require that the newspa¬ 
per actually be printed In the coun¬ 
ty.—^Wolf County Liquor Dispens¬ 
ary Ass’n V. Ingram, 113 S.W. 2d 839, 
272 Ky. 38. 

The number of subscribers, or the 
time the newspaper was made the 
official organ of the county, is im¬ 
material in the absence of a stat¬ 
ute providing otherwise.—^Wolfe 
County Liquor Dispensary Ass’n v. 
Ingram, supra 

33. Mo.—State v. Gatlin, 128 S.W. 
806, 143 Mo.App. 605. 

33 0.J. p 630 note 19. 

34. Affidavit of publisher of news¬ 
paper was held to be in sufficient 
compliance with the statute.—^Elli¬ 
ott V. Board of Sup’rs of Lamar 
County, 180 So. 72, 182 Miss. 631. 

35. Ky.—Steele v. Perry County, 
187 S.W.2d 302. 

33 O.J. p 628 note 6 £c]. 
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notice is conclusive except in a direct proceeding 
against the officer or his sureties, or on the allega¬ 
tion of fraud in the party benefited thereby or mis¬ 
take on the part of the officer.36 If the statute does 
not make any provision for recording the notice, a 
record entry of the notice is incompetent and im¬ 
material to prove the publication of such notice.^? 

After an election has been held and the result de¬ 
clared, the courts will presume that the notices were 
duly posted for the required length of time;3S but 
evidence is admissible to prove the contrary, for the 
purpose of invalidating the election.39 

§ 84. Election 

A local option election is a special election. 

A local option election is a special election.*^ ^ 

§ 85. -Time of Holding 

The time when a local option election should be held 
Is primarily a matter of statutory regulation. 

The time when a local option election should be 


§ 85 

held depends generally on constitutional and stat¬ 
utory provisions.^! Where the statute does not 
specify the number of days that must elapse be¬ 
tween the date of adoption of the resolution and 
the date of election, the matter is left to the gov¬ 
erning authority calling the election.^ 2 ^ consti¬ 

tutional or statutory provision fixing the time for 
an election is mandatory,^* but, where the law pro¬ 
vides that the time of the election is to be fixed 
by the proper authority within a certain period, it 
is discretionary with such authority as to the time 
when, within the statutory period, the election is to 
be held.4-t When a particular day for holding such 
election is fixed by the statute or by the authori¬ 
ties ordering it, it is void if held on any other 
day.'^s So, if the law requires the election to take 
place within a designated number of days after 
the reception of the petition or after the date of 
the order, an election held prematurely or after the 
prescribed time has expired, although regular in 
all other respects, is entirely invalid.^® Also a lo¬ 
cal option election is invalid where held in violation 
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Ratimi oo 2 istnied and held to be 
sufficient.—Peel v. Boyle County. 
Ky., 191 S.W.2d 923—Jackson v. 
Bolt, 166 S.W.2d 831, 292 Ky. 503. 
Statute held directory and not mai u 
datory 

Ky.—Adams v. Wakefield, 190 S.W.2d 
701, 301 Ky. 35—Steele v. Perry 
County, 187 S.W.2d 302, 299 Ky. 
827—Jackson v. Bolt, 166 S.W.2d 
831, 292 Ky. 603—Hawkins v. Wal¬ 
ton, li2 S.W.2d 661, 271 Ky. 487. 

36. Ky.—Steele v. Perry County, 
187 S.W.2d 302—Donohue v. 
Swindler, 184 S.W.2d 348, 299 Ky. 
119—Jackson v. Bolt, 166 S.W.2d 
831, 292 Ky. 503. 

37. Ala.—Toole v. State, 7 So. 42, 
88 Ala. 158. 

38. Tex.—^Ex parte Kingr, 160 S.W. 
2d 255, 143 Tex,Cr. 579, followed in 
Ex parte Green, 161 S.W.2d 102, 
144 Tex.Cr. 37. 

33 C.J. p 630 note 20. 

Tex.—Matkins v. State, Cr., 62 
S.W. 911—Frickie v. State, 45 S. 
W. 810, 39 Tex.Cr. 254. 

40. Pa.—Kram v. Kane, 8 A.2d 398, 
336 Pa. 113—Prangley v. Diehm, 
51 Pa.Dist. & Co. 108, 48 Lane.!.. 
Rev. 516, 57 York Leg.Rec. 105— 
Appeal of Media Heights Golf 
Club of Lancaster, 49 Lanc.L.Rev. 
157, 58 York Leg.Rec. 97. 

Tex.—^Blount v. McMillan, Civ.App., 
139 S.W.2d 893. 

41. Ky.—Norton v. Letton, 111 S.W. 
2d 1053, 271 Ky. 353—Renfro v. 
Hamlin, 75 S.W.2d 1067, 256 Ky. 
192. 

Pa.—Cannon v. Peters, Com.Pl., 36 
Pa.Dist & Co. 195, 65 Montg. 262 


—Kram v. Kane. 87 Pittsb.Leg.J. 
448, affirmed 8 A.2d 398, 336 Pa. 
113. 

33 C.J. p 630 note 24. 

Goaeral election day 

(1) Where the statute so provides, 
a local option election cannot be 
held on a general election day.— 
Appeal of Wiest’s License, SO Pa. 
Dist. & Co. 78, 44 Dauph.Co. 88. 

(2) In the absence of such a 
statute, however, a local option elec¬ 
tion may be held on the same day 
as a general election.—In re Con-1 
test of Election. 20 Ohio N.P.,N.S., 
562. 

(3) Unless the statute so requires, 
a local option election need not be 
held on a general election day.— 
Simpson County v. Burkett, 172 So. 
329, 178 Miss. 44. 

Postponement 

Legislature was held not to have 
intended to postpone all local op¬ 
tion elections until after the con¬ 
clusion of World War II.—^Applica¬ 
tion of Luther, 57 N.Y.S.2d 871, 185 
Misc, 921, affirmed 69 N.Y.S.2d 386, 
269 App.Div. 966. 

42. La.—^Watson v. Police Jury of 
La Salle Parish, 16 So.2d 208, 204 
La. 633. 

Former statute was held to he re¬ 
pealed and police Jury was held to 
be at liberty to fix election date,— 
Waggoner v. Grant Parish Police 
Jury, 14 So.2d 855, 203 La, 1071. 

Interval of ten or ^even days was 
held not to invalidate the election.— 
j Maniscalco v. Police Jury of Caddo 
I Parish, 162 So. 242. 

211 


Postponement of election to let 
many citizens register was not an 
abuse of election officials’ discre¬ 
tion, and plaintiffs who had not op¬ 
posed postponement could not com¬ 
plain.—V/aggoiier v. Grant Parish 
Police Jury, 14 So,2d 855, 203 La. 
1071. 

43. Ohio.—In re Contest of Elec¬ 
tion. 20 Ohio N.P.,N.S., 562. 

44. Ohio.—In re Contest of Elec¬ 
tion, supra. 

Date named in petition is not con¬ 
trolling, and county judge may se¬ 
lect a suitable date within the time 
designated by statute.—Donohue v. 
Swindler. 184 S,W.2d 348, 299 Ky. 
119. 

45. N.C.—Loughran v. Hickory, 40 
S.E. 46. 129 N.C. 281. 

Tex-—Yates v. State. Cr., 59 S.W. 
275. 

Stated week day 

A provision of the general elec¬ 
tion law of the state, requiring spe¬ 
cial elections to be held on Tuesday, 
does not apply to an election under 
the local option law.—Paul v. Glou¬ 
cester County Cir. Ct., 15 A. 272. 
50 N.J.Law 585, 1 L,R.A. 86. 

46. Tex.—^Walker v. State, 163 S.W. 
71, 72 Tex.Cr. 536. 

33 C.J. p 630 note 26. 

The purpose of such a statute was 
to give sufficient time for investiga¬ 
tion of signers of petition and detec¬ 
tion of forgeries and the signatures 
of disquallfiled persons.—Peel v. 
Boyle County, Ky., 191 S.W.2d 923. 
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of a statute prohibiting the holding of such an elec¬ 
tion within a certain time preceding or following 
any other election.^'^ 

§ 86. -Conduct of Election 

A local option election should be conducted In ac- 
cordance with the provisions of the statute under which 
it Is held and with the general principles of the law re¬ 
lating to elections where such rules are applicable. 


The formality and regularity of a local option 
election are to be tested by the terms of the statute 
under which it is held/8 and by the general prin¬ 
ciples of the law relating to elections, where ap¬ 
plicable.'*^ This rule includes matters relating to 
registration,the officers who are to hold the elec¬ 
tion and their duties,5i the hours for keeping the 
polls open,52 the use of voting machines,53 the 


47. K.M.—In re Bunch. 145 P. 267, 
19 X.M. 63S. 

33 C.J. p 630 note 27. 

Bepeai of statutory reanirement 
Where a statute provided that a 
local option election should not be 
held within thirty days next preced¬ 
ing or following a regular political 
election, and an amending statute 
omitted this provision, the restric¬ 
tive provision was repealed, and 
an election held within thirty days 
of a primary was valid.—Mondier 
V. Medlock, 182 S.W.2d 869, 207 Ark, 
790. 

Begnlar election 

(1) Where a statute provided that 
a local option election should not 
be held within thirty days next pre¬ 
ceding or following a regular politi¬ 
cal election in the same territory, a 
local option election held seven days 
after the regular election of two 
members of the school board in a 
city in the same territory was in¬ 
valid, and the fact that different 
statutory provisions covered the 
places and conduct of school elec¬ 
tions from those provided for the 
election of other governmental of¬ 
ficers did not change a school elec¬ 
tion from the status of a regular 
and general one to a special election. 
—^Norton v. Letton, 111 S.W.2d 1053, 
271 Ky. 353. 

<2) A special congressional elec¬ 
tion is not a regular election with¬ 
in the statutory prohibition.—Bu¬ 
chanan V. Clark, 121 S.W,2d 681, 275 ‘ 
Ky. 311. 

48. Ga.—^Broadhurst v. Hawkins, 3 
S.E.2d 905, 188 Ga. 316. . 

La.—Shaw v. Police Jury of Beau¬ 
regard Parish, 12 So.2d 810, 202 La. 
774. 

Pa.—^Appeal of Kittanning Country 
Club, 198 A. 91. 330 Pa. 311—-In 
re Election in East Hanover Tp„ 

' Com.Pl., 36 Pa.Dist & Co. 246— 
Appeal of Media Heights Gulf 
Club of Lancaster, 49 Lanc.L.Rev. 
157, 58 York Leg.Rec. 97. 

'Tex.—^Blount v. McMillan, Civ,App., 
139 S.W.2d 893~Pitre v. Baker. 
Civ.App., Ill S.W.2d 359, error 
dismissed. 

33 O.J. p 630 note 29. 

49. Ky.—^Hocker v. Pendleton, 39 S. 

W. 250, 100 Ky. 726, 19 Ky.L. 135. 
La.—Pelder v. Police Jury of Llv-, 


ingston Parish, 21 So.2d 724, 207 
La. 550. 

Miss.—Costas v. Board of Supers of 
Lauderdale County, 15 So. 2d 365, 
196 Miss. 104, 154 A.L R. 863, sug¬ 
gestion of error sustained on oth¬ 
er grounds 16 So.2d 378, 196 Miss. 
104—Simpson County v. Burkett, 
172 So. 329, 178 Miss. 44. 

Pa.—In re Election in East Hanover 
Tp., 36 Pa.Dist & Co. 246. 

33 C.J. p 630 note 30. 
sa Idaho,—Gillesby v. Canyon 
County. 107 P. 71, 17 Idaho 686. 
33 C.J. p 630 note 31. 

Closing registration hooks 

(1) In the absence of a statute 
providing otherwise, voters register¬ 
ing on the day of the local option 
election may cast their ballots.— 
Bauer v. Wakefield, 184 S.W.2d 222, 
299 Ky. 42. 

(2) A statute requiring that reg¬ 
istration books should be closed a 
certain number of days prior to a 
primary or general election, and a 
statute requiring the board of reg¬ 
istration and purgation to examine 
registration books before any gen¬ 
eral, special, or primary election, do 
not require that the registration 
books be closed before a local option 
election.—^Fletcher v. Hampton, 121 
S.W.2d 33, 275 Ky. 250. 

(3) In the absence of a statute so 
providing, it is not necessary that 
the registration books be closed for 
thirty days preceding the election.— 
Maniscalco v. Police Jury of Caddo 
Parish, La.App., 162 So. 242. 

(4) Irregularities in closing the 

I registration books will not invali¬ 
date an election on the ground that 
it was violative of a constitutional 
provision that elections shall be 
[ free and equal In the absence of a 
I showing that a sufficient number 
of eligible voters to have changed 
I the result of the election were pre¬ 
vented from registering and voting. 
—Mutters v. Allen, 176 S.W,2d 255, 
296 Ky. 113. 

51. Ky.—Feld v. Prewitt, 118 S.W. 

2d 700, 274 Ky. 306. 

Miss.—Costas V. Board of Sup'rs of 
Lauderdale County, 15 So.2d 866, 
196 Miss, 104, 154 A.L.R. 863, sug¬ 
gestion of error sustained on oth¬ 
er grounds 16 So.2d 378, 196 Miss. 
104. 

33 C.J. p 631 note 32, 
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Irregularities in selection 

(1) Irregularities in the selection 
of the officers will not invalidate the 
election in the absence of fraud, 
prejudice to any voters, or any ef¬ 
fect on the result of the election. 

Ky.—Hardigree v. White, 121 S.W.2d 

919, 276 Ky. 364—Campbell v. Ma¬ 
son, 106 S.W.2d 100, 269 Ky. 128. 
Tex.—^Miller v. Tucker, Civ.App., 119 
S.W.2d 92—^Akers v. Remington, 
Civ.App., 116 S.W.2d 714, error dis¬ 
missed. 

(2) Accordingly the temporary 
service of a nonresident officer did 
not invalidate the election, particu¬ 
larly where the persons contesting 
the election were responsible for his 
selection.—Bauer v. Wakefield, 184 
S.W.2d 222, 299 Ky. 42. 

(3) A statute requiring appolnt- 
I ment of officers within a certain 

number of days before election was 
held to be directory and not manda¬ 
tory, and failure to comply there¬ 
with did not invalidate election in 
absence of fraud or prejudice to 
opposing side.—Peel v. Boyle Coun¬ 
ty, Ky., 191 S.W.2d 923—Donohue v. 
Swindler, 184 S.W.2d 348, 299 Ky. 
119—Kelly v. Gruelle, 183 S.W.2d 89, 
298 Ky. 450. 

Acts of de facto officer are valid 
so far as the public or third persons 
are concerned. 

Ky.—^Hardigree v. White, 121 S,W.2d 
919, 275 Ky. 364. 

Pa.—^Appeal of Wilson, 41 A,2d 445, 
167 Pa.Super. 65. 

Failure to take oath 
Pact that two precinct officers of 
election, did not take oath required 
by statute was insufficient to viti¬ 
ate election, where no fraud or er¬ 
ror was shown.—Goodwin v. An¬ 
derson, 106 S,W.2d 162, 269 Ky. 11. 

52. Wis.—State v. Drake, 63 N.W. 

496, 83 Wis. 257. 

33 C.J. p 630 note 33. 

53- Ind.—Spickerman v. Goddard, 
107 H.B. 2, 182 Ind. 623, L.R.A. 
1915C 513. 

Separate ballot 

Under local option election stat¬ 
ute, local option referendum should 
he by separate ballot, and where 
voting machines are used they 
should be so adjusted as to permit 
such referendum voting.—^Kram v. 
Kane, 8 A.2d 398, 336 Pa. 113. 
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manner of marking the ballots,the qualifications 
of the voters,authentication of the ballots,®® and 
corrupt practices.®*^ 


The nature and scope of the issues or proposi- 
tions to be submitted to the voters®® and the form 
of the ballots to be used®® are generally controlled 


54. Ky.—Adams v. Helton, 174 S.W. 
2d 406, 295 Ky. 326. 

Pa.—In re Election in East Hanover 
Tp., 36 PaDist. & Co, 246. 

33 O.J. p 631 note 36. 

Ballots held valid 

Ill.—Mayes v. City of Albion, 30 N. 

E.2d 416, 374 Ill. 605. 

Ballots held invalid 
Ill.—Mayes v. City of Albion, su¬ 
pra. 

55. Va.—Willis V. Kalmbach, 64 S. 
E. 342, 109 Va. 475, 21 L.R.A.,N.S., 
1009. 

33 C.J. p 631 note 37. 

Hleg^al votes 

Votes cast by persons not resid¬ 
ing in the precinct where cast are 
Illegal. 

Ky.—Goodwin v. Anderson, 106 S.W. 
2d 152, 269 Ky. 11. 

Ohio.—Jolly V. Deeds, 21 N.E.2d 108, 
135 Ohio St 869. 

Tex.—Blount v. McMillan, Civ.App., 
139 S.W.2d 893. 

Boll tax 

Town residents whose poll tax 
was not paid were not entitled to 
vote at town meeting on question 
whether licenses should be grranted 
for sale of malt and spirituous liq¬ 
uors.—Slayton v. Town of Randolph, 
187 A. 383, 108 Vt 288. 

Beferendtuu at primary 

When a local option election takes 
place at a primary, every qualified 
voter is entitled to vote on local 
•option whether or not he also votes 
for party officers or candidates to be 
voted for at a subsequent regular 
election.—Kram v. Kane, 8 A.2d 398, 
336 Pa. 113. 

56. Ill.—Mayes v. City of Albion, 
30 N.E.2d 416, 374 Ill. 605. 

Duty nondelegable 

The special statute, providing that 
ballots without presiding election 
officer’s name written thereon in his 
handwriting shall not be counted in 
•county election on question of pro¬ 
hibiting sale of beer, controls and is 
mandatory; ballots signed by his 
assistant, to whom this duty was 
wrongfully delegated, were illegal. 
—Blount V. McMillan, Tex.Civ.App., 
139 S.W.2d 893. 

•General election statute 

The provisions of a general elec¬ 
tion statute requiring that the bal¬ 
lots be indorsed by the election of¬ 
ficers has been held to apply to lo- 
•cal option elections.—^Brigance v. 
Horlock, 97 S.W. 1060, 44 Tex.Civ. 
App. 277—20 C.J. p 151 note 31 [a]. 

57. Ky.—^Kobs v. Ross, 182 S.W.2d 
340, 298 Ky. 267. 

■33 C.J. p 631 note 38. 


Amount expended 
The expenditure In excess of five 
hundred dollars by campaign com¬ 
mittee favoring prohibition did not 
invalidate local option election under 
corrupt practices act limiting to 
five hundred dollars the campaign 
expenditures of a person seeking an 
office.—Peel v. Boyle County, Ky., 
191 S.W.2d 923. 

Filing expense account 

Failure of a voluntary citizens’ 
committee to file a statement of con¬ 
tributions and expenditures was held 
not to vitiate the election.—Feld v. 
Prewitt, 118 S.W.2d 700. 274 Ky. 
306—^Wilson v. Lawrence, 103 S.W. 
2d 955. 268 Ky. 179. 

58. Tex.—Flowers v. Shearer, Civ. 
App., 107 S.W.2d 1049, error dis¬ 
missed. 

33 C.J. p 631 note 34. 

Xrnanthorizdd provisions 

The fact that the proposition sub¬ 
mitted contained provisions not au¬ 
thorized by the statute has been held 
not to invalidate the election where 
the proposition as submitted was 
more favorable to the complaining 
parties than the law required. 

Miss.—Sparks v. Reddoch, 18 So.2d 
450, 196 Miss. 609—Moffett v. 

Board of Supervisors of Attala 
County, 179 So. 352, 181 Miss. 419. 
Tex.—Flowers v. Shearer, Civ.App., 
107 S.W.2d 1049, error dismissed. 
Propositions to be submitted to vot¬ 
ers under particular statutes 
Pa.—Appeal of Wiest’s License, 30 
Pa.Dlst. & Co. 78, 44 Dauphin Co. 
88 . 

Tex.—^Mitchell v.. McCharen, Civ. 
App., 119 S.W.2d 676, cause dis¬ 
missed as moot McCharen. v, 
Mitchell, Sup.’, 121 S.W.2d 1056— 
■Alters V. Remington, Civ.App., 115 
S.lV.2d 714, error dismissed— 
Flowers v. Shearer, Civ.App., 107 
S.W.2d 1049, error dismissed. 

Humber of propositions 

(1> Determination as to nature of 
proposition or number of proposi¬ 
tions to be submitted is, under some 
statutes, solely within discretion of 
the authority calling the election.— 
Kelly V. Rapides Parish Police Jury» 
168 So. 96, 184 La. 903. 

(2) Accordingly, in a unit In 
which there was no prohibition, a 
'failure to separate the propositions 
as to mild liquors and hard liquors 
was held not to be improper.—^Perot 
V. Police Jury of Natchitoches Par¬ 
ish, La., 22 So.2d 666—Shaw v. Police 
Jury of Beauregard Parish, 12 So.2d 
810, 202 La 774—^Pennix v. Webster 
Parish Police Jury, 178 So. 390, 188 
La. 902. 


(3> It is not improper, however, to 
submit separate propositions as to 
such questions where the voters are 
not misled thereby.—Lafitte v. Po¬ 
lice Jury of De Soto Parish, 163 So. 
33, 1-83 La 252. 

Wet ox dry axeas 

(1) Some statutes prescribe dif¬ 
ferent forms of ballot for wet and 
dry areas.—Akers v. Remington, 
Tex.Civ.App., 115 S.W.2d 714, error 
dismissed—^Adamson v. Connally, 
Tex.Civ.App., 112 S.W.2d 287—Flow¬ 
ers V, Shearer, Tex.Civ.App., 107 S. 
W.2d 1049, error dismissed—Moyer 
v. Kelley, Tex. Civ.App., 93 S.W. 2d 
502, error dismissed. 

(2) An election conducted In ‘*wet” 
area was voidable where ballots con¬ 
tained wording construed to be in¬ 
tended for election held in “dry” 
area.—Moyer v. Kelley, supra 

(3) "WTiere county had previously 
legalized sale of malt and vinous 
liquors containing alcohol not In ex¬ 
cess of four per cent by weight, 
commissioners* court was required 
to submit issues in local option elec¬ 
tion in the form prescribed by the 
legislature under such conditions for 
and against “prohibiting the sale of 
vinous and malt liquors that do not 
contain alcohol in excess of four per 
cent (4fo) by weight” so that elec¬ 
tion in which the submitted issues 
were for and against “prohibiting 
the sale or manufacture of beer” was 
invalid.—Jones v. Threet, Tex.Civ. 
App., 117 S.W.2d 560. 

(4) Where a county had not previ¬ 
ously voted dry, it was proper in 
election to use ballot proposing pro¬ 
hibition of beer in county notwith¬ 
standing certain precincts had pre¬ 
viously, in precinct elections, voted 
dry.—Sanford v. Commissioners' 
Court, Grayson County, Tex.Civ.App., 
170 S.W. 2d 84'6. 

(5) .As respects the form of ballot 
to be used, an area which had voted 
for the sale of beer before the adop¬ 
tion of the repeal amendment was 

j “wet” with respect to that type of 
liquor.—Akers v. Remington, Tex. 
Civ.App., 115 S.W.2d 714, error dis¬ 
missed. 

50. Ill.—Sanders v. Salem Tp., 52 N. 

E.2d 708, 385 III. 362. 

Ky.—^Adams v. Letcher County, 184 

S.W.2d SOI, 299 Ky. 171. 

N.Y.—^Matter of Merow, 99 N.T.S. 9, 

112 App.Div. 562. 

Tex.—^Adamson v. ConnsiUy, Civ. 

App., 112 S.W.2d 287. 

33 CJ. p 631 note 35. 

Humbexing 

The special statute, containing no 
provision for numbering ballots at 
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§ 86 

by the statutes providing for local option elections, 
or by the general election statutes where they are 
applicable. The proposition submitted to the vot¬ 
ers should not be ambiguous or misleading.®® 
Where the statute does not prescribe the form of 
ballot to be used, any form which fairly apprises 
the electors of the proposition on which they are 
voting is sufficient.®^ The proposition to be sub¬ 
mitted may properly be w'orded in the language of 
the statute where it is sufficient to inform the vot¬ 
ers as to the question on which they are to vote,®^ 
but, unless the use of the statutory form or lan¬ 
guage is made mandatory,®3 a failure to follow 
the exact language of the statute is not fatal if 
the proposition submitted is not misleading.®^ 

Absentee voters, A local option election has been 
held not to be a federal election within a statute 
requiring that in such elections ballots for absentee 
voters must be provided.®^ 

Assistance to voters. Under permissive statutes 
the presiding officer or some officer assisting in the 


holding of a local option election may, when re¬ 
quested by the voter, render assistance to such vot¬ 
er by informing him as to the legal manner in 
which to mark a ballot.®® 

Minor irregularities will not vitiate a local op¬ 
tion election unless it is shown that they changed 
the result.®^ 

§ 87. -Contesting Election 

a. In general 

b. Jurisdiction 

c. Pleading 

d. Evidence, trial, and judgment 

e. Review 

a. In General 

Constitutional and statutory provisions In the varl> 
DUS Jurisdictions generally provide for contests of local 
option elections, and there must be a substantial com¬ 
pliance therewith. 

While in some jurisdictions it has been held that 
there is no specific®® statute®® providing for the 


special county election on question 
of prohibiting sale of beer, controls 
over general law requiring such 
numbering, so that votes cast in 
such election on ballots not num¬ 
bered were properly counted.— 
Blount V. McMillan, Tex.Civ.App., 
139 S.W.2d 893. 

Specimen, ballots 

Pa.—Appeal of Wilson, 41 A.2d 445, 
157 Pa,Super. 65. 

60. Ballots held not to be mislead¬ 
ing 

Ark.—Bennett v. Moore, 1*57 S.W.2d 
615, 203 Ark. 511. 

ITse of device “and/or*’ was held 
not to create an ambigrulty rendering 
election voiC —Costas v. Board of 
Sup’rs of Lauderdale County, 16 So. 
2d 378, 196 Miss. 104. 

61. La.—Pennix v. Webster Parish 
Police Jury, 178 So. 390, 188 La. 
902—Drew v. Town of Zwolle, Sab¬ 
ine Parish, 171 So. 59, 185 La. 867 
—^Kelly V. Rapides Parish Police 
Jury, 168 So. 96, 184 La. 903. 

Tex.—Corpus Juris cited in. Flowers 
V. Shearer, Civ.App., 107 S.W.2d 
1049, 10*56, error dismissed. 

33 C.J. p 631 note 35 [a]. 

62. Ky.—Bnnis v. Adkins, 11'8 S.W. 
2d 175, 274 Ky. 121—Howard v. 
Farmer, 104 S.W.2d 957, 268 Ky. 
303—^Laswell v. Cooper, 99 S.W. 
2d 709, 266 Ky. 524—Hessler v. 
Garner, 99 S.W.2d 461, 266 Ky. 507. 

63. Pa.—^Appeal of Kittanning 
Country Club, 198 A. 91, 330 Pa. 
311. 

Descriptloxi of municipality 
A variation consisting in an inac¬ 
curate description of the municipal- I 
ity in which the question is submit- I 


ted is a material deviation from the 
statutory form.—Appeal of Kittan¬ 
ning Country Club, supra. 

Slight variations, however, from 
the statutory language have been 
held not to be fatal.—In re Lemley's 
License, 28 Pa.Dist & Co. 478, 14 
WashuCo. 75. 

64. Ga.—Thacker v. Morris, 26 S.B. 
2d 329, 196 Ga. 167. 

Ky.—Karloftis v, Helton, 178 S.W.2d 
959, 297 Ky. 463, appeal dismissed 
64 S.Ct. 1269, 322 U.S. 713, 88 L. 
Bd. 1555—^Neff v. Moberly, 177 'S. 
W.2d 7, 296 Ky. 319—Keeling v. 
Coker, 171 S.W.2d 263, 294 Ky. 199. 
La.—State v. Bonner, 190 So. 621, 
19^3 La. 387. 

Miss.—Costas v. Board of Sup’rs of 
Lauderdale County, 15 So.2d 365, 
196 Miss. 104, 154 A.L.R. 863, sug¬ 
gestion of error sustained on oth¬ 
er grounds 16 So.2d STS, 196 Miss. 
104. 

65. Ky.—Steele v. Perry County, 
187 S.W.2d 302. 

68. Tex.—Powell v. Bond, Civ.App.. 
150 S.W.2d 337. 

67. Ky.—^Peel v. Boyle County, 191 
S.W.2d 923—Hardigree v. White, 
121 S.W.2d 919, 276 Ky. 364. 

La—State v. Bonner, 190 So. 621, 
193 La 387. 

Miss.—Sides v. Board of Sup’rs:, 
Choctaw County, 200 So. 595, 190 
Miss. 420. 

N.T.—^Wall V, Great Atlantic & Pa¬ 
cific Tea Co., 295 N.T.S. *360, 162 
.Masc. 636. 

Pa.—^Appeal of Wilson, 41 A.2d 445, 
157 Pa Super. 55—Appeal of Kim- 
mell, 52 PaDist. & Co. 279, ap¬ 
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peal dismissed 41 A.2d 436, 157 Pa 
Super. 59. 

Tex.—Miller v. Tucker, Civ.App., 119 
S.W.2d 93. 

33 C.J. p 631 note 41. 

Pact that illegal votes were cast 
will not invalidate the election 
where, should all such votes be elim¬ 
inated from the count, there would 
remain a substantial majority in fa¬ 
vor of the adoption of the law.— 
Goodwin v. Anderson, 106 S.W. 2d 
152, 269 Ky. 11. 

Mnltiple ballots 

A local option election was not in¬ 
validated because some voters were 
furnished a second ballot after hav¬ 
ing marked ballots not deposited in 
ballot box, where result of election, 
would not have been changed even 
chough those votes were not counted. 
—Powell v. Bond, Tex.Civ.App., 159* 
S.W.2d 337. 

Detaching stubs 

(1) Issuance of ballots with the 
primary stubs attached did not in¬ 
validate the election, where result of 
election was not materially affected. 
—Adams v. Letcher County, 184 S. 
W.2d 801, 299 Ky. 171—Kobs v. Ross,. 
182 S.W.2d 340, 298 Ky. 267. 

(2) The mere fact that secondary 
stubs were attached to ballots im 
special local option election, in vio¬ 
lation of statute, did not render elec¬ 
tion void.—Fletcher v. Hampton, 121 
S.W.2d 33, 275 Ky. 260. 

68. Colo.—Fagosa Springs v. People, 
1*30 P. 618, 23 Colo.App. 479. 

33 C.J. p 632 note 42 [j]. 

6^* La.—Maniscalco v. Police Jury* 
of Caddo Parish, App., 162 So. 242. 
Pa.—^In pe Granting Malt Beverage- 
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contest of a local option election, under constitu¬ 
tional or statutory provisions in most jurisdictions, 
provision has been made for the contest of local 
option elections,*^® and the rules that govern a con¬ 
test of any other election have also been held to 
apply to the contest of a local option election.7i 


§ 87 

Statutory provisions relating to contests of local 
option elections have been held to provide the ex¬ 
clusive method of contest'^2 ^nd they must be sub¬ 
stantially complied with73 in regard to the time 
of contest,74 the parties who may institute and de¬ 
fend the contest,75 notice,7® the grounds on which 
the contest may be made,77 and conditions pre- 
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Licenses in Greene Tp., Franklin 
County, 1 A.2d 670, 331 Pa. 536— 
Petition of Huston Tp. Electors, 
43 Pa.Dist. & Co. 245—^In re Elec¬ 
tion in East Hanover Tp., 36 Pa. 
Dist. & Co. 246. 

33 C.J. p 632 note 42 [k]. 

Compliance witli recount statute 
Pa.—In re Opening: of Ballot Box 
East and West Election Dist. of 
Fishingrcreek Tp., Columbia Coun¬ 
ty, 19 A.2d 491, 144 Pa.Super. 277. 
DLaohes in bringing: a proceeding to 
test the legality of a liquor referen¬ 
dum precludes a decree declaring 
such referendum a nullity.—^Appeal 
of Media Heights Golf Club of Lan- 
ca.<<ter. 49 LancL.Rev., Pa., 167, 58 
York Leg.Rec. 9‘7. 

70. Utah.—Hardy v. Beaver City, 
123 P. 679, 41 Utah 80. 

33 C.J. p 632 note 42. 

General Slection Ikaw held applica- 
hie 

Ill.—Village of Hinsdale v. Du Page 
County Court, 281 IlLApp. 671. 
Besnlt or validity 

<1) The result of a local option 
election may be contested in a pro¬ 
ceeding under the Elections Act.— 
Mayes v. City of Albion, 30 N.E.2d 
418, 374 III. 605. 

(2) The validity of a local option 
election may be contested in a pro¬ 
ceeding under the Liquor Control 
Act.—Mayes v. City of Albion, supra 
—^Village of Hinsdale v. Du Page 
County Court, 281 Ill.App. 571, 

(3) The validity of contested bal¬ 
lots is determinable under the Aus¬ 
tralian Ballot Act, in proceedings to 
•contest the result of a local option 
election by counting votes, where 
the liquor question has been sub¬ 
mitted at a regular city election gov¬ 
erned by the act.—Mayes v. City of 
Albion, supra. 

Statntes held inapplicable 

(1) Where the validity of a local 
option election is attacked in an in¬ 
dependent proceeding in equity, the 
statutes relating to election contests 
.are inapplicable.—Ray v. Spiers, 136 
S.W.2d 760, 281 Ky. 549. 

(2) An election on the liquor ques¬ 
tion, held by a city chartered under 
the home rule amendment of the 
constitution, Is not a local option 
election which can be contested un- 
<ier the statute regulating the con¬ 
test of such elections.—Pitre v. Bak- 
or, Tex,Civ.App^ 111 S.W.2d 369. 


71. Ky.—Bennett v. Day, 1T3 S.W. 
2d 38, 271 Ky. 676. 

Tex.—Becraft v. Wright, Civ.App., 
118 S.W’’.2d 630. 

72. Ky.—^Neal v. Manning, 99 S.W. 
2d 7*66, 266 Ky. 683. 

Tex.—Crawford v. Maples, Civ.App., 
114 S.W.2d 696—Talley v. Benson, 
Civ.App., 96 S.W.‘2d 94. 

33 C.J. p 632 note 42 £b]. 

73. Ill.—Village of Hinsdale v. Du 
Page County Court, 281 IlLApp. 
571. 

Tex.—Crutchfield v. ‘State, 162 S.W. 

2d 699, 144 Tex.Cr. 291. 

Compliance held sufficient 
Tex.—Sanford v. Commissioners* 
Court, G♦•ayson County, Civ.App., 
170 S,W.2d 846. 

74. Tex.—McCormick v. Jester, 115 

S.W. 278, 53 Tex.Civ.App. 306— 
Crawford v. Maples, Civ.App., 114 
S.W. 2d 696—Grumbles v. State, 
169 S.W.2d 720, 145 Tex.Cr. 500— 
Crutchfield v. State, 162 S.W. 2d 
699, 144 Tex.Cr. 291—^Duran v. 

State, 158 S.W.2d 315, 143 Tex.Cr. 
177—Blaine v. State, 139 S.W.2d 
792, 139 Tex.Cr. 187. 

33 C.J. p '632 note 43 [cl. 

A prima facie adoption of a local 
option precludes the contest of such 
election after the statutory time has 
elapsed.—^Watson v. 'State, 122 S.W. 
2d 311, 135 Tex.Cr. 632, followed in 
Green v. State, 122 S.W.2d 314, 135 
Tex.Cr. 610, and French v. State, 12‘2 
SW.2d 314. 135 Tex.Cr. 610. 

75. Ky.—^Peel v. Boyle County, 191 
S.W.2d 923—Cassady v. Jewell, 105 
S.W.2d 810, 268 Ky. 643. 

Tex.—^Miller v. Tucker, Civ.App., 119 
S,W.2d 92. 

33 C.J, p 632 note 44. 

Intervention 

(1) The purpose of a statute pro¬ 
viding that in local option elections 
the members of the county election 
commission shall be named as con- 
testees, but that any qualified elec¬ 
tor may intervene, was to authorize 
any member of the county election 
commission or any voter of the 
county to resist the contest.—Camp¬ 
bell V. Mason, 106 S.W.2d 100, 269 
Ky. 128. 

(2) A statute authorizing any 
qualified elector to intervene as a 
contestee in proceeding to contest a 
local option election authorized in¬ 
tervention only by one desiring to 
sustain the election and did not give 
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the right of intervention to a con- 
tHStant—Stamper v. Hall, 109 S.W. 
2d 386. 270 Ky. 164. 

Qnalified voter 

(1) A statute providing that any 
qualified voter of a county may con¬ 
test a liquor option election is mere¬ 
ly an addition and not a limitation 
on the statute permitting any resi¬ 
dent to contest such election.—Be¬ 
craft V. Wright, Tex.Civ.App., 113 S. 
W.2d 270. 

(2) A nonresident liquor dealer, or 
any other interested person, may at¬ 
tack a local option election in an in¬ 
dependent proceeding in equity chal¬ 
lenging its validity, although the 
statute relating to election contests 
requires that a contestant must be a 
qualified voter in the affected area.— 
Ray V. Spiers, 136 S.W.2d 750, 2S1 
Ky. 549. 

individual capacity of contestant 
An elector in contesting a local op¬ 
tion election acts in an individual, 
not a representative, capacity.— 
Stamper v. Hall, 109 S.W.2d '386, 270 
Ky. 164. 

Members of prohibition organization 
In statutory proceedings to con¬ 
test a local option election it is not 
error to refuse to compel members 
composing the organization of anti¬ 
prohibitionists of the county to 
make themselves parties when the 
parties required by the statute are 
made contestees.—^McCormick v. Jes¬ 
ter, 115 S.W. 278, 53 Tex.Civ.App. 
30-6. 

Special injuries necessary 
Voters suing to declare a local op¬ 
tion election void and to restrain 
the issuance of liquor permits must 
show special injuries to themselves. 
—Mickle V. Garrett, Tex.Civ.App., 
110 S.W.2d 1235. 

76. Ky.—^Doody v. Bowman, 134 S. 
W. 148, 142 Ky. 163. 

33 C.J. P 632 note 42 [d]. 

77. Ky.—Dance v. Anderson, 156 S. 
W.*2d 463, 288 Ky. 431—Hardigree 
V. White. 121 S.W.2d 919, 27*5 Ky. 
364—Buchanan v. Clark, 121 S.W. 
2d 681, 275 Ky. 311—Campbell v. 
Mason, 106 S.W.2d 100, 269 Ky. 
128—Cassady v. Jewell, 105 S.W. 
2d 810, 268 Ky. 643. 

Wis.—Oligmy V. New Richmond, 124 
N.W. 662, 141 Wis. 647. 

33 C.J. p 632 note 45. 

Electioneering not interfering 
with the secrecy of the ballot has 
been held not a ground for contest- 



§ 87 

cedent to bringing the contest^® 

Effect of contest. While the mere filing of an 
election contest or its pendency does not suspend 
the operation of a local option election,"^® where 
due diligence,in addition to good faith and sub¬ 
stantial grounds,81 appears, a court may postpone 
the effective date of the election, 

h. Jurisdiction 

Constituticnal and statutory provisions generally de¬ 
termine the courts or boards that have jurisdiction of a 
local option election contast. 

Constitutional or statutory provisions determine 
what court shall entertain contests of local option 
elections82 and only the court or board authorized 


48 C.J.S. 

has jurisdiction of the election contest, ^8 and then 
only to the extent authorized.^^ 

c. Pleading 

The particular requisites of a pleading Instituting 
a contest of a local option election are usually dependent 
on the terms of statutes In the various jurisdictions. 

The particular requisites of a pleading institut¬ 
ing a contest of a local option election are usuall>’“ 
dependent on the terms of statutes in the various 
jurisdictions.85 The complaint or petition must al¬ 
lege facts which constitute a ground of contest,86^ 
the names of voters whose votes are questioned, 
and that the irregularities complained of changed 
the result of the election,88 although such allega¬ 
tion is not necessary where the validity of the elec- 
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ing an election.—^Dance v. Anderson, 
166 S.W.2d 463, 2SS Ky. 431. 

Acts of contestants and supporters 
Where local option election after 
elimination of votes shown to be il¬ 
legal resulted In adoption of local 
option in county, opponents of local 
option could not have the election 
held void because of the fraudulent 
acts of their own supporters and 
representatives, even though such 
acts resulted in disenfranchisement 
of large number of voters.—Jackson 
V. Bolt, 166 S.W.2d 831, 292 Ky. 503. 

78. Ill.—Village of Hinsdale v. Du 
Page County Court, 281 IlLApp. 
-571. 

Cost bond held sofflcieiLt 
Ill.—Brown v. Alexander County 
Court, 59 N.E.2d 349, 324 IlLApp. 
657—Tiedman v. Jareckl, 41 N.E. 
2d 205, 314 IlLApp. 383, 

Ohio.—Hannah v, Roche, 35 N.E.2d 
$33, 138 Ohio St. 449. 

Purpose of cost bond 
Ill.—Brown v. Alexander County 
Pnurt, -59 N.E,2d 349, 324 IlLApp. 
657. 

79. Ky.—^Adams v. Wakefield, 190 
S.W.2d 701, 301 Ky. 35. 

80. Ky.—^Adams v. Wakefield, su¬ 
pra—Garrison v. Kingins, 116 S. 
W.2d 635, 273 Ky. 304—Goodwin v. 
Anderson, 106 S.w:2d 152, 269 Ky. 
11 . 

81. Ky.—Adams v. Wakefield, 190 S. 
W.2d 701, 301 Ky. 35—Keeling v. 
Coker, 171 S.W.2d 263, 294 Ky. 199 
—Rodgers v. Webster, 99 S.W.2d 
7'81, 26'6 Ky. 679. 

82. Ill.—Sanders v. Salem Tp., '5'2 
N.E.2d 708, 385 Ill. 362. 

Tex.—Pinkerton v. Townsend, Civ. 

App., 126 S.W.2d 391. 

33 C.J. p 632 note 43. 

Suit held an olectiou contest 
Va.—Cundife v. Jeter, 2 'S.E.2d 436, 
172 Va. 470. 

83. La.—Maniscalco v. Police Jury 
of Caddo Parish, App., 162 So. 242. 

K.T. — ^Wall V. Great Atlantic & Pa¬ 


cific Tea Co., 295 N.T.S. 360, 1621 
Misc. 635. 

Validity or result 

(1) Under some statutes, the 
county court has jurisdiction of a 
suit contesting the validity of a lo¬ 
cal option election,—Sanders v. Sa¬ 
lem Tp., 52 lSr.E.2d 708, 385 Ill. 362 
—Mayes v. City of Albion, 30 N.E.2d 
416, ’374 Ill. 605—^Tiedman v. Jarecki, 
41 N.B.2d 205, 314 m.App. 363. 

(2) The circuit court has jurisdic¬ 
tion of a suit contesting the result 
of a local option election.—Sanders 
V. Salem Tp., supra—^Mayes v. City 
of Albion, supra—^Village of Hins¬ 
dale v. Du Page County Court, 281 
IlLApp. 571. 

(3) The circuit court has no juris¬ 
diction of a suit contesting the va¬ 
lidity of a local option election.— 
Mayes v. City of Albion, supra—^Lit- 
zelman v. Town of Fox, 1 N.E.2d 915, 
285 IlLApp. 7. 

(4) However, the circuit court 
may determine who are the proper 
parties to contest a local option 
election.—Sanders v. Salem Tp., su¬ 
pra. 

8d. Ill,—^Boley v. City of Sumner, 1*5 
N.E.2d 605, 295 IlLApp. 677. 

La.—^Kelly v. Rapides Parish Police 
Jury, 168 So. 96, 184 La. 903— 
Hagens v. Police Jury, 46 So. 676, 
121 La. 634. 

N.T.—In re Hall, 285 N.Y.S. 90, 157 
Misc. 768. 

Pa.—^In re Election in East Hanover 
Tp., 36 Pa.Dist. & Co. 246. 

Tex,—'Sanford v. Commissioners' 

Court, Grayson County, Civ.App., 
170 S,W.2d 846—Pinkerton v. 

Townsend, Civ.App., 126 S.W.2d 
391. 

33 C.J. p 632 note 42 [e]. 

Validity of statutes 

The district court Is not author¬ 
ized to consider the question of the 
constitutionality of the laws under 
which an election was held, in a suit 
contesting a local option election.— 
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Becraft v. Wright, Tex.Civ.App., 118- 
S.W.2d 630. 

The board of snpeiwisors has ju¬ 
risdiction to consider the question of 
the sufficiency of petitions for a lo¬ 
cal option election.—Costas v. Board 
of Sup'rs of Lauderdale County, 
Miss., 22 So.2d 229—Costas v. Board’ 
of Sup'rs of Lauderdale County, IS- 
So.2d 365, 196 Miss. 104, 164 A.L.R. 
863, suggestion of error sustained on 
other grrounds 16 So. 2d 3*78, 196 Miss. 
104. 

85. Ky.—^Dance v. Anderson, 156 S. 
W.2d 463, 2-88 Ky. 431. 

Filing held jurisdictional require'^ 
ment 

Ill.—^Village of Hinsdale v. Du Page- 
County Court, 281 IlLApp. *571. 
Petition held snfiloient 
Ky.—Bryant v. Birdwell, 117 S.W.2d' 
907, 273 Ky. 767. 

La—Felder v. Police Jury of Living¬ 
ston Parish, 21 So.2d 724, 207 La.. 
650. 

86. Ill.—Village of Hinsdale v. Du- 
Page County Court, 281 IlLApp. 
671. 

33 C.J. p 632 note 45 [cj. 

Allegations held properly stricken 
Ky.—Jackson v. Bolt, 166 •S.W.2d 831, 
292 Ky. 503. 

Inoorrect ballot 

Contestants of a local option elec¬ 
tion on the ground that the correct 
form of ballot was not used must 
allege facts showing that an incor¬ 
rect ballot was used.—Scott v. Sto-^ 
vail, Tex.Civ.App., 90 S.W.2d 899. 

87. Ky.—^Dance v. Anderson, 166 S. 
W.2d 463, 288 Ky. 431. 

88. Ky.—Fletcher v. Hampton, 121 
S.W.2d 33, 276 Ky. 250—Feld v. 
Prewitt, 118 S.W.2d 700, 274 Ky. 
306—Goodwin v. Anderson, 106 S.- 
W.2d •152, 269 Ky. 11. 

La.—Felder v. Police Jury of Living¬ 
ston Parish, 21 So.2d 724, 207 La.. 
550. 

33 C.J. p 633 note 46, 
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lion itself is in issue.^^ The petition must be ver¬ 
ified,^® and may be amended®^ unless the time for 
hling the petition has elapsed.®^ 

An answer to a petition contesting an election 
may be filed® ^ within the time allowed by statute.®^ 

d. Evidence, Trial, and Judgment 

A local option election is presumed valid, and the 
burden of proving the invalidity of the election is on 
the contestant. 

Reasonable presumptions usually will be indulged 
in favor of the validity of a local option election.®^ 
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I The burden is on one instituting a contest to prove 
his right to maintain the proceeding®® and to prove 
« the grounds of his complaint,®^ and that the re¬ 
sult of the election would have been different but 
for the frauds or irregularities of which complaint 
is made.®® The usual rules as to the admissibili¬ 
ty®® and the weight and sufficiency^ of the evidence 
generally apply to local option election contests. 

In the absence of statutory provisions relating 
thereto, general rules apply to the trial or judg¬ 
ment in a local option election contest^ WTiile the 
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Sd. La.—Felder v. Police Jury of 
Livingston Parish, 21 So.2d 724, 
•207 La. 550. 

90. Ill.—Village of Hinsdale v. Du 
Page County Court, 281 Ill.App. 
571. 

VerilLoatioii on, information and 
belief held sufficient.—Brown v. 
Alexander County Court, 59 N'.E.2d 
349, 324 I11.APP. 657. 

91. Tex.—^Hutson v. Smith, Civ. 
App., 191 S.W.2d 779. 

Hew and additional grounds may 
be alleged by way of amendment be¬ 
fore the time for filing the petition 
fer a contest of a local option elec¬ 
tion has elapsed.—^Adams v. Helton, 
175 S.'W'.2d 1012, 296 Ky. 9. 
Opportunity to amend 
Tex.—Becraft v. Wright, Civ.App., 
.113 •S.W.2d 270. 

92. Ill.—Village of Hinsdale v, Du 
Page County Court, 281 Ill.App. 
•571. 

Hew grounds may not be alleged 
by way of amendment after the time 
for filing the petition for a contest 
of a local option election has lapsed. 
Ky.—Murphy v. Cundiff, 108 S.W.2d 
644, 269 Ky. 645. 

Mo.—Miles V. Macon, 186 S.W, 10, 
193 Mo.App. 306, motion denied 188 
S.W. 313, 193 Mo.App. 306. 

93. Ky.—^Keeling v. Coker, 171 S.W. 
2d 263, 294 Ky. 199. 

necessity of answer 

Where no answer is filed within 
the prescribed time, the trial court 
may extend the time to file defensive 
pleadings, and, if none is filed, the 
court should treat the petition as 
controverted if factual issues are 
involved, and, if only issues of law 
are presented, the court should 
forthwith proceed to determine 
them.—Keeling v. Coker, supra. 

94. Ky.—Campbell v. Mason, 106 S. 
W.2d 100, 269 Ky. 12'8. 

95. Ky.—Epperson v. Harper, 112 S. 
W.2d 45, 271 Ky. 326. 

Tex.—Scott V. Stovall, Civ.App., 90 
S.W.2d 899. 

96. Tex.—Becraft v. Wright, Civ. 
App., 113 S.W.2d 270. 


97. Ky.—Morgan v. Walker, 165 S 
W.2d 950, 292 Ky. 188—^Buchanar 

V. Clark, 121 S.W.2d 681, 275 Ky 
311—Bryant v. Birdwell, 117 ‘S. 

W. 2d 907, 273 Ky. 767—Hawkins 

V. Walton, 112 S.W.2d 661, 271 Ky. 
487—Epperson v. Harper, 112 S. 

W. 2d 45, 271 Ky. 326—Goodwin v. 
Anderson, 106 S.W.2d 152, 269 Ky. 
11 . 

Tex.—^Adamson v. Connally, Civ. 
App., 112 S.W;2d 287—Scott v. 
Stovall, CivJ^pp., 90 S.W.2d 899. 

98. Ky.—Bennett v. Day, 113 S.W. 
2d 38, 271 Ky. 676. 

Tex.—Miller v. Tucker, Civ.App., 119 
S.W.2d 92. 

33 C.J. p 633 note 46. 

Where legality of election in issue 
Where the issue is the authoriza¬ 
tion for, and legality of, the local 
option election itself, the contestant 
need not show that but for the oc¬ 
currence of the irregularities the re¬ 
sults of the election would have been 
different—Felder v. Police Jury of 
Livingston Parish, 21 So.2d 724, 207 
La. 5 0 0. 

99. Ohio.—^Hannah v. Roche, 35 H.E. 
2d 838, 138 Ohio St 449. 

33 C.J. p 632 note 42 [g]. 

1. Ark,—O’Neal v. Williams, 112 S. 

W.2d 650, 195 Ark. 439. 

Ky.—Morgan v. Walker, 165 'S.W.2d 
950, 292 Ky. 188—Bryant v. Bird- 
well, 117 S.W.2d 907, 273 Ky. 767 
—Campbell v. Mason, 106 S.W. 2d 
100, 269 Ky. 128. 

Ohio.—^Hannah v. Roche, 35 N.E.2d 
838, 138 Ohio St 449. 

33 C.J, p 632 note 42 [g]. 

Bvidence held sufficient to show 
(1> Proper preservation of ballots. 
—^Mayes v. City of Albion, 30 N.E. 
2d 416, 374 Ill. 605. 

(2) Illegal voting.—^Kobs v. Ross, 
182 S.W.2d 340, 298 Ky. 267—Helton 
V. Franklin, 178 S.W.2d 844, 297 Ky. 
23—Adams v. Helton, 174 S.W.2d 
406, 29-5 Ky, 326. 

(3) Result would not have been 
different, if irregularities had not 
occurred. 

Ky.—^Adams v. Wakefield, 190 S.W. 
2d^70l, 301 Ky. 35—Hardigree v. 
Wqite, 121 S.W.2d 919, '275 Ky. 364. 
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Tex.—Sanford v. Commissioners’ 
Court, Grayson County, Civ.App. 
170 S.'W’.2d 846—^Pinkerton v. 

Townsend, Civ.App., 125 S.W.2d 
391. 

(4) Other matters.—Bryant v. 
Birdwell, 117 S.W.2d 907, 273 Ky 
767. 

Evidence held insufficient 
Ky.—^Adams v. Letcher County, 184 
•S.W.2d 801, 299 Ky. 171—Bauer v. 
Wakefield, 184 S.W.2d 222, 299 Ky. 
42—Karloftis v. Helton, 178 S.W. 
2d 959, 297 Ky. 463, appeal dis¬ 
missed 64 S.Ct 1269, 322 U.S. 713, 
88 L.Ed. 1555—Bennett v. Day, 113 
S.W.2d 38, 271 Ky. 676. 

2. Ark.—O’Neal v. Williams, 112 S. 

W.2d 650, 195 Ark, 439. 

Ill.—Tiedman v. Jarecki, 41 N.E. 2d 
205, 314 Ill.App. 363. 

Ky.—Adams v. Wakefield, 190 S.W. 
2d 701, 301 Ky. 35. 

Discretion; time of taking proof 
Ky.—^Peel v. Boyle County, Ky., 191 
S.W.2d 933. 

Finding or order construed 

In a suit contesting a local op¬ 
tion election, the denial of injunc¬ 
tive relief is, in effect, a holding that 
the election was valid.—^Akers v. 
Remington, Tex,Civ.App., 115 S.W.2d 
714, error dismissed. 

Interlocutory adjudication 

An adjudication by a board of su¬ 
pervisors as to the sufficiency of the 
petition for a local option election 
is interlocutory, and the entire cause 
must be adjudicated by the board be¬ 
fore final judgment can be entered.— 
Costas V. Board of Sup’rs of Lauder¬ 
dale County, Miss., 22 So.2d 229. 

Hearing on demurrer 

The court’s determination on a de¬ 
murrer to a petition In a local option 
election contest was valid, although 
not made during its regular term, 
where reasonable notice of the hear¬ 
ing was given.—Winstead v. Clarke, 
108 S.W:2d 518, 269 Ky. 594. 

Judgment held erroneous 
Ky.—Keeling v. Coker, 171 S.W 2d 
263, 294 Ky. 199. 
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§ 87 


courts are loath to defeat the will of the majority 
expressed in a local option election, especially where 
the objections are wholly technical and unsubstan¬ 
tial,^ where it is impossible for the election officials 
to make a true computation of the votes cast, a 
local option election must be set aside.”* 

e. Review 

In many Jurisdictions, review of contested election 
proceedings is authorized, and constitutional and statu¬ 
tory provisions must be looked to in determining what 
decisions or rulings are reviewable, and the procedure 
on appeal. 

In many jurisdictions, review of contested elec¬ 
tion proceedings is authorized^ and constitutional 
and statutory provisions must be looked to in de¬ 
termining what decisions or rulings are reviewa¬ 
ble,^ and the mode or form of review.*^ Persons 
aggrieved have a right to 'ppeal^ provided they 
appeal within the time prescribed,^ and file a prop¬ 
er and sufficient bond.^® In the absence of statutes 
otherwise providing, the rules governing in civil 


cases generally apply with respect to supersedeas,^^ 
the necessity, requisites, and effect of the record 
or bill of exceptions,^2 and the hearing or review 
and the determination by the appellate court.^3 All 
reasonable presumptions will be indulged in favor 
of the acts and rulings of the lower court or tri¬ 
bunal,^* and error at the trial of an election con¬ 
test will be treated as harmless where it could not 
have affected the result.^5 Where the court can¬ 
not determine on which side the majority of legal 
ballots was cast, it may adjudge that there was no 
election.^^ 

I 88. - Collateral Impeachment of Elec¬ 

tion 

Generally, the validity of a local option election can¬ 
not be coilaterally attacked. 

The validity of an election held under the local 
option law is not generally open to impeachment or 
attack in collateral proceedings,such as an ap- 


3. Ky.—^Keeling v. Coker, supra. 

4. Pa,—In re Election in East Han¬ 
over Tp., 36 Pa.Dist. & Co. 246. 

5. Miss.—^Hall v. Franklin County, 
X86 So. 691, 184 Miss. 77. 

Pa.—^Appeal of Kittanning Country 
Club, 198 A. 91, 330 Pa. 311. 

33 C.J. p 632 note 42 [h]. 

Appeal from refusal to grant license 

Pa.—Appeal of Brady, Quar.Sess., 26 
West.Co. 6*5. 

6. Ill.—Sanders v. Salem Tp., 52 N. 
B.2d 708, 385 IlL 362—Wolfinbarg- 
er V. Williamson County Court, 56 
N.E.2d 8*80, 323 Ill.App. 436—Boley 
V. City of Sumner, 15 N.E.2d 605, 
■296 I11.APP. S77. 

Miss.—Costas v. Board of Sup’rs of 
Lauderdale County, 16 So.2d 378, 
196 Miss. 104. 

7. IlL—Boley v. City of Sumner, 15 
N.E.2d 605, 295 Ill.App. 577—Vil¬ 
lage of Hinsdale v. County Court 
of Du Page County, 281 IlLApp, 
671. 

8. Miss.—Costas v. Board of Supers 
of Lauderdale County, 15 So.2d 
365, 196 Miss. 104, 154 A.L.R. 863, 
suggestion of error sustained on 
other grounds 16 So.2d 378, 196 
Miss. 104. 

Estoppel 

Miss.—Costas v. Board of Supers of 
Lauderdale County, 22 'So.2d 229. 

9. Miss.—Costas v. Board of Sup'rs 
of Lauderdale County, 16 So.2d 
378, 196 Miss. 104. 

10. Ky.—^Barker v. Blankenship, 111 
S.W.2d 592, 271 Ky. 213. 

Appeal properly dismissed 

Ky.—Barker v. Blankenship, supra. 

11 . Effect of appeal or supersedeas j 
(1) An allowance of an appeal I 


with supersedeas does not operate 
as a judicial license to continue op¬ 
erations under the beer and wine 
statute in spite of an adverse elec¬ 
tion and the consequent judgment 
of the tribunals of original jurisdic¬ 
tion.—^Early v. Board of Sup’rs, 181 
So. 132, 182 Miss. 636. 

(2) The statutes governing can¬ 
vassing and contesting of local op¬ 
tion elections manifest intent that 
order of commissioners’ court de¬ 
claring result of local option elec¬ 
tion have full effect pending con¬ 
test of election until set aside by 
final judgment of a court of com¬ 
petent jurisdiction.—Miller v. Tuck¬ 
er, Tex.Civ.App., 114 S.W.2d 307. 
Meritorious grounds or good faith 
Where the contest is without 
merit, instituted for delay only, and 
not prosecuted in good faith, an in¬ 
junction pending the appeal will not 
lie, and a mandate to put the local 
option law into effect according to 
its terms should issue immediately. 
—Neff V. Moberly, 177 S.W.2d 7, 296 
Ky. 319—Garrison v. iCingins, 116 S. 
W.2d 635, 273 Ky. 304. 

12. Ky.—Adams v. Helton, 174 S.W. 
2d 406, 295 Ky. 326—Cunningham 
V. Humphreys, 115 S.W.2d 1067, 
273 Ky. 134. 

Miss.—^Hall V. Franklin County, 186 
So. 591, 184 Miss. 77. 

13. Ill.—Village of Hinsdale v. Du 
Page County Court, 281 IlLApp. 
571. 

Ky.—Adams v. Helton, 177 S.W.2d 
672, 296 Ky, 446—Cunningham v. 
Humphreys, 115 S.W.2d 1067, 273 
Ky. 134—^Murphy v. Cundiff, 108 
S.W.2d 644, 269 Ky. 646. 

Miss.—Sides v. Board of Sup’rs, 
Choctaw County, 200 So. 695, 190 
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Miss. 420—Martin v. Board of 
Sup’rs of Winston County, 178 So. 
315, 181 Miss. 363. 

Pa.—^Appeal of Kittanning Country 
Club, 198 A 91. 320 Pa. 311. 

Tex.—^Akers v. Remington, Civ.App., 
115 S.W.2d 714, error dismissed. 
Questions of fact for trial court 
Ill.—Mayes v. City of Albion, 30 N. 

E.2d 416, 374 IlL 605. 

Ky.—Kobs V. Ross, 182 S.W.2d 340, 
298 Ky. 267. 

Effect of determinatioii 

(1) Where, on appeal of a local 
option contest, the court upholds the 
validity of the election, the ques¬ 
tions involved in a motion for in¬ 
junctive process pending such ap¬ 
peal become moot, thus disposing of 
the motion.— Nett v. Moberly, 177 S. 
W.2d 7, 296 Ky. 319. 

(2) In a local option election case. 
If the judgrment is affirmed, all of¬ 
fenses against it during the time the 
appeal was pending are punishable as 
if no appeal had been taken, regard¬ 
less of supersedeas.—^Early v. Board 
of Sup’rs, 181 So. 132, 182 Miss. 636. 

14. Miss.—Moffett v. Board of Su¬ 
pervisors of Attala County, 179 
So. 352, 181 Miss. 419. 

15. Ky.—Dance v. Anderson, 166 S. 
W.2d 463, 288 Ky. 431. 

Mips.—^Hall v. Franklin County, 185 
So. 591, 184 Miss. 77. 

Tex.—^Akers v. Remington, Clv.App., 
115 S.W.2d 714, error dismissed. 

16. Ky,—^Franklin v. Helton, 183 S. 
W.2d 632, 298 Ky. 680. 

17. IlL—People v. Smith, 14 N.E.2d 
82, 368 IlL 328. 

Miss.—Blount v. Kerley, 178 So. 691, 
.180 Miss. 863. 

33 C.J. p 633 note 47. 
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plication for the grant of a license to sell liquor,^® 
or a proceeding to revoke or cancel a license,^^ 
or on a bill in equity to restrain the authorities from 
declaring the local option law to have been adopted 
at the election, or from putting it into force,but 
there is also authority to the contrary.^! 

In some jurisdictions it has been held that a de¬ 
fendant, prosecuted for violating the local option 
law, cannot set up a defense attacking the validity 
of the election adopting the law;22 but in others, 
such a defense has been held permissible, although 
the election is presumed to have been regular and 
valid, and the party attacking it must assume the 
burden of proof.^s 

§ 89. Determination and Declaration of Re¬ 
sult 

The determination and declaration of the result 
of a local option election are discussed infra §§ 90- 
94. 

Examine Pocket Parts for later cases. 

§ 90. -Count and Canvassing of Votes 

While statutory directions concerning canvassing of 
votes must be substantially complied with, an election is 
not vitiated by minor irregularities as to such matters. 

Statutory directions as to canvassing the votes 
and as to the officers who are to perform that duty 
must be substantially complied with in order that 
an election shall be valid.24 However, an election 
is not vitiated by minor irregularities as to such 


§ 92 

matters.25 The powers of a board of canvassers 
are limited by the statute creating it, and unless 
otherwise provided, the board has no power to go 
behind the returns and to determine the validity oi 
an election.26 A canvassing board cannot be or¬ 
dered to reconvene and recanvass the votes cast 
at the election, and reject for irregularities the re¬ 
turns from certain districts, unless they were whol¬ 
ly void.-7 

§ 91. -Majority Required 

What is the majority vote required In local option 
elections depends on the language of the statute. 

A tie vote, at a local option election, will not 
cause a change of the existing law;2S that can be 
accomplished only by a majority vote,29 after ex¬ 
cluding ballots too informal or irregular to be 
counted,29 or those cast by persons who were not 
legal voters.2i Whether the majority required is 
a majority of the registered voters of the county 
or township, or a majority of those actually voting 
at the election, or whether it is a majority of the 
votes cast at the election, or a majority of the votes 
cast on the question, will depend on the language 
of the statute.22 

§ 92. - Certifying and Recording Result 

The requirement of the local option statutes that the 
result of the election shall be recorded is Imperative as 
to the fact of recording, but directory merely as to the 
time of making the record. 

Local option statutes usually provide that a cer- 
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18. Tex.—^Talley v. Benson, Civ. 
App., 96 S.W.2d 94. 

33 C.J. p 633 note 48. 

19. Ark.—Bordwell v. State, 91 S. 
W. 655, 77 Ark. 161. 

N.Y.—Matter of Brown, 77 N.T.S. 
261, 38 Misc. 157. 

320. Ky.—Neal v. Manning, 99 S.W. 

2d 766, 266 Ky. 683. 

Tex.—^Akers v. Remington, Civ.App., 
115 S.W.2d 714, error dismissed— 
Crawford v. Maples, Civ.App., 114 
S.W.2d 696. 

33 C.J. p 633 note 50. 

Petition for election 

Sufficiency of petition requesting 
county court to order election on 
question whether liquor should be 
sold in county could not be attacked 
after petition was found to be suf¬ 
ficient and election was held, where 
objections were not presented at 
hearing on sufficiency which was 
held pursuant to notice of time and 
place, ajid where election was not 
contested.—^Johnston v. Bramlett, 97 
S.W.2d 631, 193 Ark. 71. 

21. Pa.—Appeal of Frederick H. 
Harper, Jr., Inc., 29 A.2d 236, 150 
Pa.Super. 669—^Appeal of Kimmell, 


62 Pa.Dlst. & Co. 279, appeal dis¬ 
missed 41 A.2d 436, 157 Pa.Super. 
59—^Appeal of Staub, Quar.Sess., 
57 Tork Leg.Rec. 194—^Appeal of 
Brady, Quar.Sess., 26 Westmore¬ 
land Co. 65. 

22. Mont.—State v. O'Brien, 90 P. 
514, 35 Mont 482, 10 Ann.Cas. 
1006. 

33 C.J. p 633 note 61. 

23. Mo.—State v. Ellison, 196 S.W. 
751, 271 Mo. 123. 

33 C.J. p 633 note 52. 

Record of election as introduced 
in the case was held not subject to 
attack.—Carpenter v. State, 135 S.W. 
2d 1002, 138 Tex.Cr. 354. 

24. Tex.—Walker v. State, 163 S. 
W. 71, 72 Tex.Cr. 536. 

33 C.J. p 633 notes 53, 64, 

Second recount 

Where return of computation 
board showed a majority against 
granting liquor and malt beverage 
licenses, holder of a restaurant liq¬ 
uor license could not complain that 
there was not a second recount.— 
Appeal of Wilson, 41 A.2d 445, 167 
Pa. Super, 65. 


25. Mo.—State v. Ross. 143 S,W. 
502, 160 MoApp. 682. 

33 C.J. p 633 note 55. 

26. N.T.—^^"all v. Great Atlantic & 
Pacific Tea Co., 295 N.Y.S. 360, 
162 Misc. 635. 

27. N.Y.—^People v. Pierson, 71 N. 
Y.S. 993, 35 Misc. 406, affirmed 72 
N.Y.S. 1123, 64 App.Div. 624—Peo¬ 
ple v. Mosso, 63 N.Y.S. 688, 30 
Misc. 164. 

28. Ga.—^Broadhurst v. Hawkins, 3 
S.E.2d 905, 188 Ga. 316. 

33 C.J. p 633 note 57. 

29. Ga.—Broadhurst v. Hawkins, 
supra. 

Tex.—^Jackson v. State, 118 S.W.2d 
813, 135 Tex.Cr. 140. 

33 C.J. p 633 note 58. 

30. Ind.—Spickerman v. Goddard. 
107 N.E. 2, 182 Ind. 523, 2 L.R.A. 
1915C 513. 

33 C.J. p 633 note 59. 

31. S.D.—^Krakowski v. Waskey, 145 
N.W. 566, 33 S.D. 335. 

33 C.J. p 634 note 60. 

32. Ga.—^Jacoby v. I>aUifi, 41 S.E. 
611, 116 Ga. 272. 

33 C.J. p 634 note 61« 
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tified statement of the result of the election, pre¬ 
pared by the officers charged with the conduct of 
the election, or by the canvassing board, shall be 
filed in the local court, or with the officers having 
charge of the grant of licenses.33 The requirement 
of the statutes that the result of the election shall 
be recorded is imperative as to the fact of record¬ 
ing, but directory merely as to the time of making 
the record, the only essential being that the record 
shall have been made before proceedings are taken 
under the law.^^ 

§ 93. - Order Declaring Result 

Aq order declaring the result of a local option elec¬ 
tion must comply substantially with the form prescribed 
by statute. 

It is sometimes required by statute that the local 
court or some designated authority make and pro¬ 
mulgate an order or ordinance declaring the result 
of a local option election and putting the law in 
force if it is adopted by the voters.^5 Such order 
need not be in the precise words and form pre¬ 
scribed by the statute, a substantial compliance be¬ 
ing sufficient,and it is not vitiated by mere cler¬ 
ical errors or irregularities not affecting its sub¬ 
stance,^7 or by failure of the court to make the 
order at the precise time indicated,and it is suf¬ 
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ficient if such order recites the jurisdictional facts 
without reciting the evidence.^® 

As presumptive evidence. An order declaring 
the result of an election duly made in conformity 
with statutory requirements has been held pre¬ 
sumptive evidence of the regularity and legality 
of the election and that the law was duly adopted 
and is in force.^^^ 

§ 94. Publication of Result 

There must be substantial compliance with statutory 
provisions relating to publication of the results of a local 
option election. 

If the local option law makes no provision as to 
how the result of the election shall be announced, 
a verbal proclamation by the clerk at the court¬ 
house door will be sufficient but as a rule it is 
required that the result shall be posted at a desig¬ 
nated place, or published in all the newspapers in 
the district, or in certain designated papers and 
such publication has been held a condition pre¬ 
cedent to the taking effect of the law,43 although 
it has also been held that no publication is neces¬ 
sary on rendition of a judgment in an election con¬ 
test, determining the result of the vote.^^ 
Sufficiency of piMication. What constitutes a 
sufficient publication depends on statutory require- 
ments.'^^ Where the law requires the notice to be 
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33. Ky.—Commonwealth v. Marcoff- 
sky, 181 S.W. 355, 167 Ky. 721. 

S3 C.J. p 634 note 62. 

Enjoining’ certification 

(1) Injunction will not lie unless 
the election is void.—^Neal v. Man¬ 
ning, 99 S.W.2d 766, 266 Ky. 683— 
Kessler v. Garner, 99 S.W.2d 461, 
266 Ky. 507. 

(2) In a suit for injunction the 
court cannot inquire into latent de¬ 
fects in any of the steps prelimi¬ 
nary to the calling of the election.— 
Kessler v. Garner, supra. 

(3) Petition held insufficient.— 

Neal V. Manning, supra. 

34. Ky.—Goodwin v. Anderson, 106 
S.W.2d 152, 269 Ky. 11. 

33 C.J. p 634 note 63. 

35. Ky.—^Kessler v. Garner, 99 S. 
W.2d 461, 266 Ky. 607. 

La.—Perot v. Police Jury of Natchi¬ 
toches Parish, 22 So.2d 666, 208 
La. 1. 

Miss.—Costas v. Board of Sup’rs of 
Lauderdale County, 16 So.2d 378, 
196 Miss. 104. 

33 C.J. p 684 note 64. 

Ordinance held valid 
La.—State v. Bonner, 190 So. 621, 
193 La, 387. 

36. Ind.—^Kunkle v. Coleman, 92 NT. 

E. 61, 174 Ind. 315. 

33 C.J. p 634 note 66. 


37. Tex.—Sasser v. State, 166 S.W. 
1160, 73 Tex.Cr. 539. 

33 C.J. p 634 note 67. 

38. Tex.—Oxley v. Allen, 107 S.W. 
945, 49 Tex.Clv.App, 90. 

33 C.J. p 634 note 68. 

Time local option becomes effective 
Until the order is made, local op¬ 
tion does not become effective.— 
Craig V. State, 167 S.W.2d 623, 145 
Tex.Cr. 185—Watson v. State, 122 S. 
W.2d 311, 135 Tex.Cr. 632. 

39. Miss.—Sides v. Board of Sup’rs, 
Choctaw County, 200 So. 595, 190 
Miss. 420—Kail v. Franklin Coun¬ 
ty, 186 So. 591, 184 Miss. 77—El¬ 
liot V. Board of Sup’rs of Lamar 
County, 179 So. 344, 182 Miss. 631, 
suggestion of error overruled 180 
So. 72, 182 Miss. 631. 

40. Tex.—Neal v. State, 102 S.W. 
1139, 51 TexCr. 513. 

33 C.J. p 634 note 65. 

Evidence of adoption generally see 
supra § 62. 

41. Md.—^Mackin v. State, 62 Md. 
244. 

Tex—Bickers v. Lacy, 134 S.W. 763, 
63 TexCiv.App. 574. 

42. Mont.—State v. O'Brien, 90 P. 
614, 35 Mont. 482, 10 Ann.Cas. 
1006. 

33 C.J. p 635 note 70, 
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Belay in publication Immaterial 
Tex—Taylor v. State. 159 S.W.2d 
126, 143 Tex.Cr. 440—^Taylor v. 
State, 158 S.W.2d 817, 143 Tex. 
Cr. 354. 

33 C.J. p 636 note 70 [b]. 

Presumption of compliance 

Under a statute requiring the re¬ 
sult of the election to be publicly 
announced by one of the judges at 
the close of the polls, it will be pre¬ 
sumed, in the absence of evidence 
to the contrary, that the result was 
duly declared in conformity with 
the law.—Puckett v. Snider, 61 S.W. 
277, 22 Ky.L. 1718. 

43. Tex—Gober v. State, Or., 181 
S.W'.2d 279—Cremona v. State, 172 
S.W.2d 102, 146 TexCr. 89—Craig 
V. State, 167 S.W.2d 623, 145 Tex. 
Cr. 186—Watson v. State, 122 S.W. 
2d 311, 135 TexCr. 632, followed in 
Green v. State, 122 S.W. 2d 314, 135 
TexCr. 610, and French v. State, 
122 S.W.2d 314, 135 TexCr. 610. 

33 C.J. p 634 note 68 [aj, p 635 note 
71. 

44. Tex—Bickers v. Lacy, 134 S.W. 
763, 63 TexCiv.App. 574—Brooks 
V. State, 137 S.W.2d 768, 138 Tex 
Cr. 526. 

45. Mo.—State v. Morgan, 128 S.W. 
839, 144 Mo.App. 36. 

33 aj. p 636 note 73. 
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published in more than one newspaper or in all the 
newspapers of the county, a notice which is not pub¬ 
lished in all of them is ineffectual 6 but, where 
the proper notice is published as soon as the inva¬ 
lidity of the former has been determined, the law 
will take effect after such second publication.47 

Proof of publication. While provision is some¬ 
times made by statute for proving the publication 
of the result of an election and the order relating 
thereto,^^ it has been held that publication may be 
shown by some other method.'^^ Where the statute 
does not provide for the manner in which the pub¬ 


§ 96 

lication shall be proved, oral testimony of the pub¬ 
lisher of the paper in which the notice was print¬ 
ed is competent and sufficient^® 

§ 95. Resubmission after Defective or In¬ 
valid Election 

Local option questions may be resubmitted at an¬ 
other election where the prior election is invalid. 

Notwithstanding a statute providing that local 
option elections shall not be held more often than 
at specified intervals,^^ where a local option elec¬ 
tion is invalid, the question may be resubmitted at 
another election.52 
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C. REPEAL OF LOCAL OPTION 


§ 96. In General 

Local option laws may be repealed and annulled by 
subsequent constitutional provisions and statutes, or, in 
the case of municipalities, by the granting of a riew 
charter. 


A local option law, in force throughout the state 
or in certain districts only, is repealed and an¬ 
nulled by a subsequent constitutional provision or 
general statute enacting a different system for the 
regulation of liquor selling,53 or, as to a munici- 


Fonr successive weelcs 

Where it is provided that the pub¬ 
lication shall be had for four suc¬ 
cessive weeks, the law intends that 
the notice shall be published for 
four full consecutive weeks, or twen¬ 
ty-eight days, from the day of its 
first publication.—Chenowith v. 
State. 96 S.W. 19, 50 Tex.Cr. 238—33 
C.J. p 635 note 76. 

By whom made 

(1) Where the statute requires the 
publication to be made in a paper 
to be desigmated by the local au¬ 
thorities, this provision must be 
strictly observed,—Moran v. Darby, 
56 N.W. 347, 97 Mich, 186—33 C,J. 
p 635 note 75. 

(2) Where the direction of the 
statute is that the municipal body 
ordering the election shall publish 
the result, a notice signed by the 
mayor of a city, in compliance with 
an ordinance, will be sufficient.— 
State V. Dugan, 19 S.W. 195, 110 Mo. 
138. 

46. Ala.—Olmstead v. Crook, 7 So. 
776, 89 Ala. 228. 

33 O.J. p 635 note 74. 

47. Ala.—Olmstead t. Crook, supra. 
33 C.J. p 63o note 74. 

48. Tex.—Green v. State, 167 S.W. 
2d 180, 145 Tex.Cr. 243—Taylor v. 
State, 159 S.W.2d,125, 143 Tex.Cr. 
440. 

33 C.J. p 635 note 78. 

Proper certification 

(1) Where provision is made for 
certifying the fact of publication on 
the minutes of a court, only juris¬ 
dictional facts, as distinguished from 
evidentiary facts, need be set forth. 
—^Elliott v. Board of Sup’rs of La¬ 
mar County, 179 So. 344, 182 Miss. 


631, suggestion of error overruled 
180 So. 72. 182 Miss. 631. 

(2) Certificate appearing on the 
margin of the minutes of the com¬ 
missioners’ court was a proper cer¬ 
tification.—Taylor v. State, 158 S.W. 
2d 817, 143 Tex,Cr. 354. 

(3) Nunc pro tunc order, showing 
publication of county judge’s proc¬ 
lamation that county had voted dry, 
pursuant to publisher’s affidavit, was 
not void as to one arrested before 
such entry on charge of possessing 
whisky for sale in such county.— 
Spears v. State, 123 S.W.2d 674, 136 
Tex,Cr. 55. 

Prima facie evidence 

Under statute, a certificate, en¬ 
tered on the minutes, as to the re¬ 
sult of an election, that such re¬ 
sult has been duly published is 
prima facie evidence of such fact 
of publication, but where the state 
introduced certificate of county 
judge regarding publication of or¬ 
der declaring result of local option 
election prohibiting sale of intox¬ 
icating liquor, and the certificate 
stated, as dates of publication, dates 
which preceded election, presump¬ 
tion that prohibition was in eifect 
was destroyed by introduction of 
the certificates.—^Watson v. State, 
122 S.W.2d 311, 135 Tex.Cr. 632, fol¬ 
lowed in Green v. State, 122 S.W.2d 
314, 185 T€X.Cr. 610, and French v. 
State, 122 S.W.2d 314, 135 Tex.Cr. 
610. 

Bost aflldavlt 

Mo.—State v. Campbell, 119 S.W. 

494, 137 Mo.App. 105, transferred, 

see 113 S.W. 1801, 214 Mo. 362. 

49. Mich.—^Paul v. Benzie Cir. 

Judge, 135 N.W. 283. 169 Mich. 
I 452. 


Purpose of statute 
Tex.—Cook V. Slate, 176 S.W.2d 941, 
146 Tex.Cr. 523. 

50. Mo.—State v. Dugan, 19 S.W. 
195, 110 Mo. 138. 

33 C.J. p 635 note 79. 

51. Ill.—Boley v. City of Sumner, 
15 N.E.2d 605, 295 Ill.App. 577. 

Ky.—^Buchanan v. Clark, 121 S.W.2d 
681, 275 Ky. 311. 

N.J.—^Reed v. Independence Tp. in 
Warren County, 107 A, 174, 93 
N.J.Law 101. 

33 C.J. p 620 note 18 [aj. 

52. m.—^Boley v. City of Sumner, 
15 N.E.2d 605, 295 Ill.App. 577. 

Ky.—^Buchanan v. Clark, 121 S.W. 
681, 275 Ky. 311. 

Miss.—Simpson County v. Burkett, 
172 So. 329, 178 Miss. 44. 

N.J.—^Reed v. Independence Tp. in 
Warren County, 107 A. 174, 93 N. 
J.Law 101. 

Tex.—^Hutson v. Smith, Civ.App., 191 
S.W.2d 779—Smith v. Blunt Civ. 
App., 127 S.W.2d 325. 

33 C.J. p 636 note 91. 

Time of ordering new election 
Tex.—Smith v. Blunt, supra. 

Second resubmission 
N.Y.—In re Parley. 143 N.Y.S. 1070, 
158 App.Div. 840. 

53. Cal.—^E3x parte Brj'son, 21 P.2d 
695, 131 CaLApp. 546. 

Ill.—People v. WilUams, 141 N.E. 
296, 309 Ill. 492. 

Ky.—Long v. Smith. 136 S.W.2d 789, 
281 Ky. 512—Renfro v. Hamlin, 75 
S.W.2d 1067, 256 Ky. 192. 

83 C.J. p 635 note 80. 

Provision not repealed 
Ga.—Thomas v. Board of Com’rs of 
Chattooga County, 25 S.E.2d 647, 
196 Ga. 10. 
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§ 97 

pality, by the grant of a new charter authorizing 
the issue of licenses,except in so far as the pro¬ 
visions of the new law may be consistent with the 
continued operation of the local option law,®5 or 
unless the new statute saves to the people of dis¬ 
tricts where local option is in force the right to 
vote on its continuance or repeal.56 

§ 97. Submission of Repeal to Popular Vote 

Under constitutional or statutory provisions, subse¬ 
quent elections may be had on the question of the repeal 
or continuance of local option. 

Constitutions or statutes sometimes authorize the 
people of a district which has adopted the local op¬ 
tion law to hold another election, on the question 
of repealing the law or continuing it in force,^7 
but, where such election is authorized only after 
a certain interval of time, an election held before 
the expiration of that period is inoperative and 
vdid.^S Moreover, the requirement that the new 
election shall be called for by a petition of the 
electors of the district, signed as directed by the 
statute, is jurisdictional.59 Where the form of 
questions submitted at the new election is not so 
confusing as to mislead the voters, or to cause them 
to cast their votes contrary to their intention, a 
deviation from the phraseology of the statutory 
form will not invalidate- the election.^® 

Territory included. Although, under constitu¬ 
tional or statutory provisions in some jurisdictions, 
subdivisions of a larger unit wherein prohibition is 
in ehect may emancipate themselves by separate 


election,^! it is generally held that a city or town 
cannot hold a separate election to repeal the law as 
to itself, that is, the election to repeal the law can¬ 
not be called for a territory forming only a part 
of that for which the first election was held,®^ and, 
where such an election is ordered, the order is a 
nullity and the election void,®^ notwithstanding the 
order has never been set aside.®^ 

Where local option is in force in the lesser divi¬ 
sion, by virtue of an election held there, a subse¬ 
quent election, held for a larger district of which 
it is a part, resulting against prohibition, will not 
repeal the law in effect in the smaller district.®5 

§ 98. Operation and Effect of Repeal 

The effect of a second election resulting In favor 
of allowing the sale of liquor is to abrogate, or suspend, 
the prohibitory law In the territory affected. 

The effect of a second election, resulting in fa¬ 
vor of allowing the sale of liquors within the dis¬ 
trict affected, is to abrogate, or at least suspend, 
the prohibitory law therein, and renew the force 
of such laws as were effective on the subject be¬ 
fore the adoption of local option.®® However, the 
rejection of the local option proposition, by a vote 
of the people, at a second election, is not consid¬ 
ered to be technically such a ‘‘repeal” of the pro¬ 
hibitory law as will save previous offenders from 
punishment Hence, one who committed a crim¬ 
inal offense under the prohibitory law, while it 
was in force, may be indicted and punished there¬ 
for after the new election which results in its re- 
jection.®7 


Tex.—Stephens v. State, 133 S.W.2<i 
130. 138 Tex.Cr. 43, followed in 
Davis V. State, 133 S.W.2d 132, 
first case, 138 Tex.Cr. 17. 

]^peal limited to inconsistency 
Md.—Hill V. State, 197 A. 795, 174 
Md. 137—Thomas v. State, 197 A. 
296, 173 Md. 676. 

54. Or.—^Hall v. Dunn, 97 P. 811, 
62 Or. 475, 25 L.R.A.,N.S., 193. 

33 C.J. p 636 note 81. 

55. Ky.—^Toungr v. Trimble, 176 S, 
W. 366, 164 Ky. 177. 

33 C.J. p 636 note 82. 

56. Ky.—White w. Commonwealth, 
50 S.W. 678, 20 Ky.L. 1942. 

57. Ga.—^Thacker v. Morris, 26 S.E. 
2d 329, 196 Ga. 167. 

33 C.J. p 636 note 84. 

58. Ky.—^Lancaster v. Hamon, 156 
S.W. 142, 153 Ky. 686. 

33 O.J. p 636 note 85. 

Resubmission after defective or in¬ 
valid election see supra § 95. 

59. Ky.—Wyatt v. Ryan, 68 S.W. 
134, 113 Ky. 306, 24 Ky.I,. 228. 

33 C.J. p 636 note 86. 


60r Ky.—Taylor v. Commonwealth, 
69 S.W. 482, 22 Ky.D. 1003. 

“Por nullification” and “Agrainst 

nullification” held not objectionable 

as misleading to voters.—Thacker v. 

Morris, 26 S.E.2d 329, 196 Ga. 167. 

61. La.—Frazier v. Police Jury of 
Winn Parish, 196 So. 535, 194 La. 
1049. 

33 C.J. p 636 note 88 [a], [b]. 

^^Municipalities” held not to include 
wards 

La,—Frazier v. Police Jury of Winn 
Parish, supra. 

62. Ky.—Nevels v. Commonwealth 
ex rel. Johnson, 160 S.W.2d 361, 
290 Ky. 181—Neal v. Manning, 158 
S.W.2d 129, 289 Ky. 199—Murphy 
V. Menefee, 155 S.W.2d 763, 288 
Ky. 119. 

Tex.—^Mayhew v. Garrett, Oiv.App., 
90 S.W. 2d 1104, error refused. 

33 C.J. p 636 note 88. 

Right of city or town to hold subse¬ 
quent election where county voted 
against prohibition see supra § 73. 

63. Or.—State v. Hearn, 116 P. 1066, 
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69 Or. 227, rehearing denied 117 P, 
412, 59 Or. 227. 

Tex.—Walling v. King. 87 S.W.2d 
1074, 126 Tex. 446—Coker v. Elmei- 
cik, 87 S.W.2d 1076, 126 Tex. 440— 
Mayhew v. Garrett, Civ.App., 90 
S.W.2d 1104, error refused. 

64. Ky.—^Nevels v. Commonwealth 
ex rel. Johnson, 160 S.W.2d 351, 
290 Ky. 181—Neal v. Manning, 168 
S.W.2d 129, 289 Ky. 199. 

65. Tex.—Houchins v. Plaines, 110 
S.W.2d 649, 130 Tex. 413—Goodie 
Goodie Sandwich v. State, Civ. 
App., 138 S.W.2d 906, error dis¬ 
missed, judgment correct—Powell 
V. Smith, Civ.App., 90 S.W.2d 942. 

33 C.J. p 624 notice 63. 

Majority’ vote of identical territory 
necessary 

Tex.—^Jackson v. State, 118 S.W.2d 
813, 135 Tex.Cr. 140. 

66. Ky.—George v. Winchester, 80 
S.W. 1158, 26 Ky.L. 170. 

83 O.J. p 636 note 89. 


67. Ky.—Commonwealth v. Overby, 
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§ 99. Definition and Nature 

A liquor license is a formal grant of permission by 
government authority to an Individual to engage In a 
specified liquor business, without which license the busi¬ 
ness would be unlawful. 

A liquor license is a temporary^^ permit or priv¬ 
ilege,issued, in the exercise of the police power 
of the state,to engage in a specified liquor busi¬ 
ness which would otherwise be unlawful.'^! It is 
a matter of privilege rather than of right, *^2 per¬ 
sonal to the licensee,73 and is neither a right of 
property,*^^ nor a contract or contract right,*^® in 
the legal or constitutional sense of those terms 
The purpose of requiring a permit or license is to 


exclude diversion of intoxicating liquors from legal 
or authorized use.77 

§ 100. Power and Authority to Grant 

l-fquor licenses may be issued only pursuant to some 
valid statute operative in the community involved. 

If there were no statutes prohibiting or restrict¬ 
ing the sale of liquors, no license would be re¬ 
quired, but, where such statutes exist, licenses may 
not be granted except on the authority of some stat¬ 
ute, valid and operative in the particular communi¬ 
ty.'^® The enactment of a general license law, if 
intended to regulate the entire subject of the traf¬ 
fic in liquors, will by necessary implication repeal 
previously existing laws prohibiting such traffic, 


53 S.W. 36, 107 Ky. 169, 21 KyX. 
843. 

33 C.J. p 636 note 90. 

68. Ga.—^Ebling v. City of Rome, 
188 S.B. 727, 64 Ga.App. 608. 

Ky.—^Keller v. Kentucky Alcoholic 
Beverage Control Board, 130 S.W. 
2d 821, 279 Ky. 272. 

K.T.—Oval Bar & Restaurant v. 
Bruckman, 30 N.Y.S.2d 394, 177 
Misc. 244—Scalise v. State Liquor 
Authority, 289 N.Y.S. 939, 160 Misc. 
390. 

Duration of license see infra § 115. 

69. Ark.—^Blum v. Ford, 107 S.W.2d 
340, 194 Ark. 393. 

Permit as mere license 
Ohio.—State ex rel. Zugravu v. 
O’Brien, 196 N.B. 644, 130 Ohio St. 
23. 

Permit under Volstead Act 

U.S.—Schnitzler v. Yellowley, D.C. 

N.Y., 290 F. 849. 

33 C.J. p 529 notes 60-62. 

70. Ga.—Ebling v. City of Rome, 
188 S.E. 727, 64 Ga.App. 608. 

N.Y.—Oval Bar & Restaurant v. 
Bruckman, 30 N.Y.S.2d 394, 177 

Misc. 244—Scalise v. State Liquor 
Authority, 289 N.Y.S. 939, 160 

Misc. 390. 

71. Ark.—Blum v. Ford, 107 S.W.2d 
340, 194 Ark. 393. 

Ga.—^Ebling v. City of Rome, 188 S, 
E. 727, 54 Ga.App. 608. 

N.Y.—Oval Bar & Restaurant v. 
Bruckman, 30 N.Y.S.2d 394, 177 

Misc. 244—Scalise v. State Liq¬ 
uor Authority, 289 N.Y.S. 939, 160 
Misc. 390. ' 

Formal grant of permission 

A liquor license is a formal grant 
of permission or authority from the 
government or a state or municipal¬ 
ity acting through its appointed 
agents to a selected individual, to 
engage in the sale, or manufacture 


for sale, of intoxicating liquors, that 
right being at the same time denied 
to the general public, which exempts 
him from responsibility for certain 
acts incident to the business which, 
if done by unlicensed persons, are 
criminal offenses.—State v. Parker 
Distilling Co., 139 S.W. 453, 236 Mo. 
219—33 C.J. p 529 note 63. 

72. Ark.—Blum v. Ford, 107 S.W.2d 
340, 194 Ark. 393. 

Fla.—City of Miami Beach v. State 
ex rel. Patrician Hotel Co., 200 So. 
213, 145 Fla. 716. 

It “may be extended, limited, or 
denied without violating any consti¬ 
tutional right.”—^Blum v. Ford, 107 
S.W,2d 340, 344, 194 Ark. 393. 

Of legislative grace 

Ark.—Blum V. Ford, supra. 

73. Fla.—City of Miami Beach v. 
State ex rel. Patrician Hotel Co., 
200 So. 213, 145 Fla. 716. 

Transfer of license see infra S 138. 

74. Ky.—^Keller v. Kentucky Alco¬ 
holic Beverage Control Board, 130 
S.W.2d 821, 279 Ky. 272. 

Ohio.—State ex rel. Zugravu v. 
O'Brien, 196 N.B. 664, 130 Ohio 
St. 23. 

75. Ark.—^Blum v. Ford, 107 S.W. 2d 
340, 194 Ark. 393. 

Ky.—^Keller v. Kentucky Alcoholic 
Beverage Control Board, 130 S.W. 
2d 821, 279 Ky. 272. 

76. Ga,—^Ebling v. City of Rome, 
188 S.E. 727, 54 Ga.App. 608. 

N.Y.—Oval Bar & Restaurant v. 
Bruckman, 30 N.Y.S.2d 394, 177 
Misc. 244—Scalise v. State Liquor 
Authority, 289 N.Y.S. 939, 160 

Misc. 390. 

Ohio.—State ex rel. Zugravu v. 
O’Brien, 196 N.B. 664, 130 Ohio St. 
23. 

33 C.J. p 529 note 63. 

77. U.S.—Gass v. Wetmore, 264 N. 
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Y.S. 658, 238 App.Div. 398, affirm¬ 
ed 191 N.E. 615, 264 N.Y. 663, re¬ 
argument denied and amended 191 
N.E. 636, 264 N.Y. 704, reargument 
denied 193 N.E. 328, 265 N.Y. 578, 
certiorari denied 55 S.Ct, 108, 293 
U.S. 556, 79 LEd. 658, rehearing 
denied 55 S.Ct 212, 293 U.S. 632, 
79 L.Ed. 717. 

78. Fla.—State ex rel. Muldon v. 
McCarthy, 165 So. 700, 122 Fla. 
619. 

33 C.J. p 529 note 64. 

Extent of power 

The Liquor Control Act does not 
give the liquor commission a gen¬ 
eral power to grant or refuse a li¬ 
cense to sell alcoholic liquor, intent 
of act being that normal right of 
a community is to be entitled to 
have a reasonably convenient op¬ 
portunity legally to purchase liquor 
and of an individual to maintain es¬ 
tablishment for sale of liquor.—Lord 
V. Delaware Liquor Commission, 17 
A.2d 230, 2 Terry, DeL, 154. 

Invalid election 

Where voters of town had voted in 
negative on local option question 
submitted, but ballots were defec¬ 
tive in that name of wrong town 
appeared at end of each question 
submitted, and where town board of 
canvassers certified result of elec¬ 
tion, state liquor authority was 
without power or authority to issue 
liquor license.—Wall v. Great Atlan¬ 
tic & Pacific Tea Co., 295 N.Y.S. 360, 
162 Misc. 635. 

Federal authorities 
Under federal statutes federal au¬ 
thorities have authority to issue 
permits to manufacture medicinal 
preparations unfit for beverage pur¬ 
poses.—^Penn Beverage Co. v. Mack¬ 
ey, 12 Pa.Dist. & Co. 280. 

79. N.IL—State v. Roberts, 69 A. 
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and may repeal prohibitory laws locally in force 
in particular communities or parts of the state, and 
authorize them to grant licenses, if clearly so in¬ 
tended or specially made applicable to them,®® al¬ 
though otherwise the rule should be applied that a 
general law cannot by implication repeal a local 
statute. 

Number of lie crises. Where the number of liquor 
licenses that may be issued in a locality is restricted 
by a statute, as considered supra § 38, no license in 
excess of the specified number or quota may be 
granted or issued,®^ except as the statute may oth¬ 
erwise provide.®® The fact that licenses may be 
issued up to a specified number does not require 
the licensing authority to issue licenses up to the 
maximum.®^ Where the number of licenses is not 
limited, the board may not arbitrarily refuse a li¬ 
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cense, notwithstanding it had been agreed not to 
issue additional licenses.®^ 

§ 101. -Municipal Ordinances 

Municipal ordinances may be the basis of the power 
to issue a liquor license. 

As discussed supra § SI, the power to issue liq¬ 
uor licenses may be conferred on municipalities. A 
municipal ordinance may be the basis of the power 
to issue or grant the license.®® 

§ 102. - Boards or Oflficers Authorized 

The licensing officer or board must act pursuant to 
a valid statute and in accordance with its terms. 

The authority and duty to grant liquor licenses 
or permits are intrusted by law to certain desig¬ 
nated officers or boards of officers,®*^ and no offi- 
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722. 74 N.H. 476, 16 L.RA..N.S., 
1115. 

33 C.J. p 529 note 65. 

Amendment and repeal of liquor 
laws see supra § 56. 

Effect of repeal of license law see 
infra § 103. 

80. Ky .—^Brown v. Commonwealth, 
34 S.W. 12, 98 Ky. 652, 17 Ky.L. 
1216. 

33 C.J. p 529 note 66. 

81. Pa.—^In re Murdock, 24 A. 222, 
149 Pa. 341. 

33 C.J. p 529 note 67. 

82. Mass.—^Pettengrell t. Alcoholic 
Beverages Control Commission, 4 
N.B.2d 324, 295 Mass. 473. 

Pa.—^Appeal of Spankard, 10 A.2d 
899, 138 Pa.Super. 251—^Appeal of 
Fraternal Order of Orioles, Ches¬ 
ter Nest No. 168, Com.Pl., 31 Del. 
Co. 78—^Appeal of George, Quar. 
Sess., 3 Pay.L.J, 9—^Appeal of Fo¬ 
garty, Quar.Sess., 34 Luz.Leg.Reg. 
16. 

Rffeot of license to city 

Where city electors have voted 
for either on-sale or offi-sale liquor 
license for city, no other retail li¬ 
censes in such city may Issue as 
long as city remains in the busi¬ 
ness.—City of Pierre v. Siewert, 261 
N.W. 42, 63 S.D. 485. 

TSTew license 

Pa.—^In re Okowasky*s License, 36 
Pa.Dist. & Co. 717. 

Determination of quota 

(1) Where population Is the d6tei>- 
mining factor as to the number of 
licenses to be issued, reference to 
the most recent United States cen¬ 
sus may be made in determining the 
population of a locality.—^Appeal of 
Societa' Di Mutuo Soccorso San Roc- 
co, 43 Pa.Dist. & Co. 358. 

(2) It was held that, in the ab¬ 
sence of any official determination 
of population, such census was the 
only official and authoritative evi¬ 


dence of the population on which to 
base the quota of liquor licenses.— 
Appeal of Pottstown Post No. 780, 
Veterans of Foreign Wars, 60 Pa. 
Dist. & Co. 491, 60 Montg.Co. 83. 
Effect of application 

The filing of an application for 
restaurant liquor license gave ap¬ 
plicant no contract or property 
rights which could not be taken 
away by statute, enacted pending 
the application, limiting number of 
licenses.—^Appeal of Spankard, 10 
A.2d 899, 138 Pa.Super. 251. 

Club Uqnor licenses are to be 
counted in calculating the quota for 
new restaurant licenses.—In re Li¬ 
cense of I. B. P. O. B. of W., John 
P, Moorland Lodge No. 801, 42 Pa. 
Dist. & Co. 222. 

Clubs as subject to quota provisions 
see infra § 123. 

83. Pa.—Appeal of Fraternal Order 
of Orioles, Chester Nest No. 158, 
Com.Pl., 31 DeLCo. 78—Appeal of 
Fogarty, Quar.Sess., 34 Luz.Leg. 
Reg. 16. 

Additional seasonal licenses based on 
population increase 

(1) Under some statutes, the 
quota for additional seasonal liquor 
licenses may be fixed by estimate 
of the local licensing authorities 
when made in good faith and accord¬ 
ing to law.—Pettengell v. Alcoholic 
Beverages Control Commission, 4 N. 
E.2d 324, 295 Mass. 473. 

(2) Statutory prerequisites for the 
issuance of such seasonal licenses 
must be complied with.—^Pettengell 
V. Alcoholic Beverages Control Com¬ 
mission, supra. 

Dessor of licensee 
Where the holder of a retail liquor 
license is forced by ill-health to 
lease the licensed premises, and 
thereafter the license is issued to 
the lessee, the lessor is entitled, on 
equitable principles, since he would 
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have been entitled to have the les¬ 
see's license transferred to him, to 
be granted a license for the prem¬ 
ises on regaining his health and ter¬ 
minating the lease, even though the 
quota has already been filled.—^In re 
Lorinez' License, S7 Pa.Dist & Co. 
322. 

84. N.J,—^Board of Com'rs of Town 
of Phillipsburg v. Burnett, 14 A. 
2d 633, 125 N.J.Law 167. 

85. Ky.—^Dunn v. Central City, 148 

S. W.2d 347, 285 Ky. 482. 

86. Fla.—Canova v. Williams, 27 
So. 30, 41 Fla. 509. 

33 C.J, p 529 note 68-p 630 note 79. 

87. U.S.—U. S. V. Dibella, C.C.A.N. 

T. , 28 F.2d 805, certiorari denied 
Di Bella v. U. S., 49 S.Ct. 187, 278 

' U.S. 658, 73 L.Ed. 566. 

Cal.—Covert v. State Bd. of Equali¬ 
zation, App., 162 P.2d 717. 

Ga.—^Ellison v. Doyal, 187 S.B. 11, 
182 Ga. 80S. 

Tex.—^Texas Liquor Control Board 
V. Abogado, Civ.App., 172 S.W.2d 
778. 

33 C.J. p 530 note 80. 

Beqnlremeuts for appoluttneut of 
board 

Mass.—Crocker v. Deschenes, 191 N. 

B. 678, 287 Mass. 202. 

Selection of board 

Under some statutes, the state 
commissioner of alcoholic beverage 
control had no power to determine 
that only city board of public 
works, not municipal board of alco¬ 
holic beverage control, could issue 
licenses to sell alcoholic beverages. 
—McBride v. Burnett, 178 A, 66, 118 
N.J.Eq. 567. 

Board as a dinlnis tratlxre agency 
Pa-—Appeal of Ted's Union Inn's 
License, 37 Pa.Dist & Co. 220, 
22 West.Co. 179. 

Tex.—Texas Liquor Control Board 
V. Floyd, Civ.App., 117 S.W.2d 530. 
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cer or board can exercise antbority in regard to the ' 
grant of licenses without a statute or ordinance giv¬ 
ing him the right to issue such licenses and pre¬ 
scribing the essential elements of the procedure to 
be followed,or exceed the terms of the statute 
or ordinance in respect of the kinds of licenses to 
be issued,although it is proper and permissible 
to invest him with a measure of discretion in pass¬ 
ing on applications for license, not amounting to 
an arbitrary power to grant or re fuse, the power 
so conferred being subject to any statutory limita¬ 
tions, to be exercised only in accordance with the 
terms of the statute.^i 

As a general rule, whatever court, ofScer, or 
board is invested with this power by the statute 
possesses it to the exclusion of all others,^^ and 
must exercise the authority personally, not being 
permitted, unless the statute so provides, in any 
circumstances to delegate it to any others.^3 xhe 
authority to grant licenses conferred by statute on 
one board or officer may divest another of similar 
authority formerly possessed by him.^^ When the 
licensing authority consists of a board of officers, 
any statutory directions as to the majority required 
for the grant of a license, or as to the number of 
concurring votes, must be strictly observed.^® 

A license issued by de facto officers has been held 


a sufficient protection to a person doing business 
under it®^ 

§ 103. -Repeal of License Laws 

The repeal of a licensing statute deprives the licens¬ 
ing authority of the power to grant licenses thereunder. 

The repeal of a licensing statute, either directly 
or by implication from the enactment of an entire¬ 
ly different system for the regulation of the liquor 
traffic, takes away from all persons the right to ap¬ 
ply for and obtain licenses, and from all municipal 
and other authorities the right to grant them.9'< 
In this way particular municipalities may be de¬ 
prived of the authority to issue licenses, previously 
granted to them by their charters or by special stat¬ 
utes.^ S xhis is not the case where the new statute 
is intended only as a modification of the existing 
law, as by imposing additional restrictions or con¬ 
ditions,®^ or where the absence of any necessar\" 
incongruity between the two acts, or the effect of 
exceptions or saving clauses, may leave the power 
of granting licenses untouched as to a particular 
municipal corporation,^ or as to particular classes 
of dealers or kinds of sales,^ The implied repeal 
of an existing statute may result in a change in 
the nature and extent of the power of a board to 
grant or refuse a license.® 


Qnasi-jadlcial txilitiiLal 

N.Y.—Roden v. New York State Lia- 
uor Authority, 17 N.Y.S.2d 352, 
reversed on other grounds 18 N.Y. 
S.2d 69, 258 App.Div. 1076. 

Pa.—^Appeal of Boyle, Quar.Sess., 34 
LiUZ.Lieg.Reg. 457. 

68. U.S.—^Zukaitis v. Fitzgerald, D. 
C.Mich., 18 P.Supp. 1000. 

38 C.J. p 531 note 86. 

89. R.I.—^Belconis v. Brewster, 14 
A.2d 701, 65 R.I. 279. 

33 C.J. p 531 note 87. 

90. Cal.—Reynolds v. State Bd. of 
Equalization, App., 162 P.2d 735. 

33 C.J. p 531 note 88. 

91. Ga.—Tate v. Seymour, 184 S.E. 
598, 181 Ga. 801. 

Mich.—Scott V, Township Board of 
Arcada Tp., 255 N.W. 752, 268 

Mich. 170. 

92. U.S.—Monarch Distributing Co. 

V. Alexander, C.C.A., 119 F.2d 

953. 

Cal.—Covert v. State Bd, of Equali¬ 
zation, App., 162 P.2d 717. 

Ga.—Green v. Spears, 182 S.E. 913, 
181 Ga. 486. 

Mo.—State ex reL Renner v. Noel, 
140 S.W.2d 67, 346 Mo. 286. 

N.J.—McBride v. Burnett, 178 A. 66, 
118 N.J.Bq. 667. 

W.Va.—^Brackman’s Inc. v. City of 

48 CJ.S.-15 


Huntington, 27 S.E.2d 71, 126 W. 

Va. 21. 

33 C,J. p 630 note 81. 

Estimating increase of population 
fox seasonal licenses 
Mass.—^Pettengell v. Alcoholic Bev¬ 
erages Control Commission, 4 N,B. 

2d 324, 295 Mass. 473. 

93. Mont—State ex rel. McCarten 
V. Harris, 115 P.2d 292, 112 Mont. 

344. 

33 C.J, p 531 note 82. 

94. N.C.—In re Burgwyn, 45 S.E. 

517, 133 N.C. 115. 

83 C.J. p 631 note 83. I 

95. Mass.—Commonwealth v. Mor¬ 
an, 19 N.B. 554, 148 Mass. 453. 

33 C.J. p 631 note 84. 

Formal action by collective body re¬ 
quired 

Mass.—^Pettingell v. Alcoholic Bev¬ 
erages Control Commission, 4 N. 
E.2d 324, 295 Mass. 473. 

Pa.—Merch an ts' Warehouse Co. v. 
Crossen, Com.Pl., 46 Dauph.Co., 

185. 

96. Mass.—^Taher v. New Bedford, 

68 N.E. 640, 177 Mass. 197. 

33 C.J. p 531 note 85. 

97. Fla.—^Langston v. Lundsford, 

165 So. 898, 122 Fla. 813. 

Ill.—^Apperson v. Hartford Accident j 3. 
& Indemnity Co., 54 N.E.2d 571, j 
322 lU.App. 485. 1 
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Ky.—City of Morganfield v. Wathen, 
261 S.W. 12. 202 Ky. 641—Craig 
V. Renaker, 257 S.W. 1018, 201 
Ky. 576. 

33 C.J. p 531 note 89. 

Effect of subsequent legislation on: 
Existing licenses see infra 5 111. 
Right to revoke license see infra 
§ 176. 

Authority to repeal 
N.J.—^Board of Com'rs of Town of 
Phillipsburg v. Burnett, 14 A.2d 
633, 125 N.J.Law 157. 
liability under prior statute 
La.—State v. Cusimano, 174 So. 352, 
187 La. 269. 

98. Ill.—^People v. Thornton, 67 N. 
E. 841, 186 Ill. 162. 

33 C.J. p 531 note 90. 

99. Colo.—Walker v. People, 135 P. 
794, 65 Colo. 402. 

33 C.J. p 531 note 91. 

L Ga.—Hart v. State. 15 S.E. 684, 
88 Ga. 635. 

33 C.J. P 531 note 92. 

2. Ark.—Chamberlain v. State, 6 S. 

W. 524, 50 Ark. 132. 

Ga.—Brown v. State, 4 S.E. 256, 79 
Ga. 473. 

Ind.—^Klipsch v. Indiana Alco¬ 
holic Beverage Commission, 21 N. 
E.2d 701, 215 Ind. 616. 
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Amendment or repeal of liqtwr laws generally is 
considered supra § 56. 

§ 104. Form and Validity 

A permit or license for the possession, sale, rectify¬ 
ing, handling, etc., of intoxicating liquor must comply 
with statutory requirements as to Its form and contents. 

Permits for the possession, sale, rectifying, han¬ 
dling, etc., of intoxicating liquor must comply with 
any statutory requirements as to their form and 
contents to protect a person acting thereunder 
and, even though the statute authorizes a particular 
official to prescribe their form, he cannot evade 
plain statutory provisions as to their requirements.® 
Where the statute so provides, permits or licenses 
must state the acts that are permitted and specify 
the quantity and kind of liquor covered thereby.® 
Also th^ must show the name of the licensee, the 
class of license, and the authority granting it, to¬ 
gether with any special recitals directed by the 
statute to be incorporated."^ Under a statute re¬ 
quiring that a permit must designate and limit the 
time of its duration, although it may be limited by 
the calendar,S it need not expire on a day named, 
but may be granted until revoked, suspended, or re¬ 
newed.® 

Designation of place. Where the statute so pro¬ 
vides, a license or permit must designate the place 
where the business or acts authorized are to be car¬ 
ried on.i® Under some statutes the street or part 
of the city and particular building where the li¬ 
censee or permittee proposes to establish himself 
must be designated,some requiring a description 


of the premises by street and number or other- 
wise ,^2 and sometimes even the particular room or 
rooms in the house.^® 

§ 105. - Not Created by Parol or Implica¬ 

tion 

Under statutes so providing, a license or permit 
must be in writing and in such case It cannot be created 
by parol or implication. 

Ordinarily the statutes require that a license for 
the sale of intoxicating liquor be in writing and 
signed by the officer or officers having authority 
to grant it.^^ A verbal permission, even from the 
officer authorized to grant licenses, and on perform¬ 
ance of all the requisite conditions, is not equivalent 
to a license nor can any license be created, or 
the necessity of obtaining it be dispensed with, by 
mere inference or implication from the statute.^^ 

§ 106. -Validity 

Licenses and permits issued by an authorized official 
or authority to eligible persons in conformity with con¬ 
trolling statutes, rules, and regulations are valid. 

Licenses and permits issued by an authorized of¬ 
ficial or authority to eligible persons in conformity 
with controlling statutes, rules, and regulations are 
valid.^7 A person is not protected from criminal 
prosecution by a license or permit which is void on 
its face, as from an evident want of authority to 
issue it,i® or where it is affirmatively shown to have 
been issued without compliance with the statutory 
requisites.^® Ho-wever, a license is not invalidated 
by mere irregularities in the proceedings leading to 
its issuance,®® or, it seems, by fraud, unless prac- 


4. U.S.—U. S. V. Masters, D.C.Pa., 
267 F. 581. 

Ark.—McCarroll v. Southwest Dis¬ 
tilled Products, 131 S.W.2d 5, 198 
Ark. 729. 

5. U.S.—^U. S. V. Masters, D.C.Pa., 
267 P. 581. 

& U.S.—^U. S. V. Masters, supra. 

7. Conn.—Connecticut Breweries Co. 
V. Murphy, 70 A. 450, 81 Conn. 145. 

33 C.J. p 531 note 98. 

8. U.S.—Selkow v. Campbell, C.C. 
AN.T., 45 F.2d 971, certiorari de¬ 
nied 51 S.Ct. 492, 282 U.S. 844, 76 
L.Ed. 1454. 

9. U.S.—Campbell v. W. H. Long 
& Co., N.T., 50 S.Ct. 415, 281 U.S. 
610, 74 L.Ed. 1070—Campbell v. 
Galeno Chemical Co., N.Y., 50 S.Ct. 
412, 281 U.S. 699, 74 L.Ed. 1063. 

10. U.S.—^American Denaturing Cor¬ 
poration V. Campbell, C.C.A.N.T., 
34 P.2d 648. 

Conn.—^Connecticut Breweries Co. v. 

Murphy, 70 A. 450, 81 Conn. 145. 
33 C.J. p 531 note 98, p 532 note 99. 


11. Conn.—Connecticut Breweries 
Co, V. Murphy, supra. 

33 C.J. p 532 note 99. 

12. Ky.—Welch & Philpot v. State 
Tax Commission, 82 S.W.2d 204, 
260 Ky. 285. 

13. Mass.—Commonwealth v. Cau- 
ley, 22 N.E. 909, 150 Mass. 272. 

33 C.J. p 532 note 1. 

14. Conn.—Connecticut Breweries 
. Co. V. Murphy, 70 A. 450, 81 Conn. 

145. 

33 C.J. p 531 note 97. 

15. N.Y.—Lawrence v. Gracy, 11 
Johns. 179. 

33 C.J. p 532 note 2. 

16. Ala.—Moog V. Hannon, 9 So. 
696, 93 Ala. 503. 

33 C.J. p 532 note 3. 

17. U.S.—Selkow v. Campbell, C.C. 

A.N.Y., 46 P.2d 971, certiorari 

denied 61 S.Ct. 492, 283 U.S. 844, 
75 L.Ed. 1454—Blaine v. U. S., C. 
C.A.Tex., 29 P.2d 661, certiorari 
denied 49 S.Ct. 342, 279 U.S. 845, 
73 L.Ed. 990, and followed in, CC. 
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A.Ga., Duling v. Aderhold, 62 F. 
2d 1083, and Hill v. Aderhold, 61 
P.2d 1030. 

Tex.—^Barrow v. State, 117 S.W.2d 
782, 135 Tex.Cr. 116. 

Quo warranto as proper remedy to 
test validity of liquor license see 
the C.J.S. title Quo Warranto § 
6, also 61 C.J. p 315 notes 98, 99. 
Temporary suspension of power 
of state officials to collect license 
fees because of subsequently revers¬ 
ed federal judgment enjoining their 
collection did not invalidate licenses 
issued pending ultimate determina¬ 
tion of the right to collect such fees. 
—People V. Schmidt, 119 P.2d 766, 48 
Cal.App.2d 265. 

18. S.D.—State v. Mcllvenna, 113 N. 
W. 878, 21 S.D. 489. 

33 C.J. p 632 note 4. 

19. Mass.—Cheney v. Coughlin, 87 
N.E.'744, 201 Mass. 204. 

33 C.J. p 632 note 6. 

20. Mo.—State v. Buchanan County 
Ct, 116 S.W. 14, 135 Mo.App. 143. 

33 C.J. p 532 note & 
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ticed by the person to whom it is issued.^! Where 
a board, authorized to issue only one license, by 
one motion grants three, all are invalid. A li¬ 
cense purporting to be issued to a deceased person 
in the company name used by him in his lifetime is 
invalid.22 Delivery of a license by the licensing au¬ 
thority to a third person, to whom the licensee has 
sold his business, at the latteris request to have it 
transferred to him, is sufficient to render the issu¬ 
ance of the license complete.^^ 

§ 107. -Collateral Attack 

A license regular on Its face cannot be collaterally 
impeached unless the action of the licensing authority 
was wholly void. 

A license which appears on its face to have been 
regularly and duly issued cannot be impeached col¬ 
laterally, as, in an action on the bond, or a prose¬ 
cution for illegal selling, on the ground of irreg¬ 
ularities in the proceedings preliminary to its issu- 
ance.25 However, the wholly void action of licens¬ 
ing authorities in issuing a license may be collat¬ 
erally impeached.26 

§ 108. Construction and Effect in General 

The valid provisions of a liquor license or permit are 
binding on those operating thereunder and are construed 
in accordance with the general rules of construction. 

The provisions of a liquor license or permit, if 
not in violation of law or in excess of the power 
of the issuing authority, are binding on the licensee 


or permittee and those operating thereunder.27 Liq¬ 
uor licenses and permits are construed in accord¬ 
ance with the general rules of construction.^S A 
concession to sell soft drinks granted at a time when 
the sale of liquor was illegal is not enlarged by the 
subsequent legalization of the sale of liquor so as 
to give the concessionaire a contractual right to sell 
it.29 

§ 109. Nature and Scope of Rights Conferred 

a. In general 

b. Retroactive effect 

c. Control by third persons; local au¬ 

thority 

a. In General 

A liquor license or permit grants the holder a special 
privilege to engage in the liquor business, the scope of 
which is determined by the powers granted. It does not 
constitute a contract or property right. 

The holder of a liquor license or permit is a 
privileged person, holding a special right or priv¬ 
ilege not given to the public generally.20 It enti¬ 
tles him to engage in the liquor business authorized 
in person and through employees, and places on him 
responsibility for the manner in which the business 
is conducted and the acts of his employees in the 
furtherance of such business.^l The scope of the 
rights conferred is dependent on the authority 
granted by the license or permit and the rights in¬ 
cident thereto,22 and is limited by the statutes under 


Improper pubUcation of ordinance 
under which license Issued was held 
not to invalidate license.—Thomas v. 
Kind, 269 N.W. 543, 222 Wis. 645. 

21. ’ N.H.—State v. English, 68 A. 
129, 74 N.H. 328. 

33 O.J. p 532 note 7. 

22. Wis.—State v. Reisen, 161 N.W. 
747, 165 Wis. 258. 

23. Neb.—^Willow Springs Brewing 
Co. V. Newcomb, 139 N.W. 224. 92 
Neb. 682. 

24. Minn.—Downey v. Reg Wing, 
141 N.W. 495, 121 Minn. 348. 

25. La.—State v. Lewis, 41 So. 
63, 116 La. 762. 

33 C.J. p 532 note 12. 

2& Ala.—Allen v. State, 61 So. 912, 
181 Ala. 383. 

33 C.J. p 532 note 13. 

27. XJ.S.—^Plunkett v. Calhoun, D.C. 
N.J., 46 F.2d 796. 

Operator of garage physically con¬ 
nected and operated with brewery 
was bound by provisions of permit 
issued to brewery and regulations.— 
Plunkett V. Calhoun, supra. 

28. U.S.—Campbell v. W. H. Long & 
Co., N.Y., 50 S.Ct 41'5, 281 U.S. -610, 
74 L.Ed. 1070—Campbell v. Galeno 


Chemical Co., N.T., 50 S.Ct, 412, 
281 U.S. 699, 74 L.Ed. 1063—Swan¬ 
son Chemical Corporation v. Dor¬ 
an, D.C.Pa., 41 P.2d 784—Gautieri 

V. Sheldon, D.C.RI., 7 F.2d '408— 
Blackman v. Mellon, D.C.N.Y., 6 
F.2d 987. 

]QicexLsee*s conduct 

The fact that liquor licensee did 
not avail Itself of all privileges con¬ 
ferred by license did not alter char¬ 
acter of the license.—City of Wild¬ 
wood V. Garrett, 17 A2d 476, 126 N. 
J.Law 203. 

29. Tex.—City of Dallas v. Frank, 
Civ.App., 69 S.W.'2d 830. 

30. Pa.—In re Pacewicz, 31 A2d 
361, 152 Pa.Super. 123. 

31. Tex.—Texas Liquor Control 

Board V. Warfield, Civ.App., 122 S. 

W. 2d 669. 

32. U.S.—^Marra v. Doran, D.C.N.Y., 
44 P.2d 829—Triborough Chemical 
Corporation v. Doran, D.C.N.Y., 44 
P.2d 626—'Swanson Chemical Cor¬ 
poration V. Doran, D.C.Pa., 41 F. 
2d *784—^Triborough Chemical Cor¬ 
poration V, Doran, D.C.N.Y., 39 F. 
2d 479—^DaeufCer-Lieberman Brew- 

I ing Co. V. U. S., C.C.A.Pa., 36 F.2d 
I 568—W. H. Long & Co. v. Camp- 

227 


bell, D.C.N.T., 3$ I*.2a 49S—^Tri- 
borough Chemical Corporation v. 
Doran, D.GN.Y., 36 F.2d 49-6—Mt 
Morris Distributing Corporation 
V. Doran, D.C.N.Y., 36 P.3d 489— 
Carnioid, Inc., v. Blair, D.C.N.Y., 
I'o F.2d 56—Rock v. Blair, D.C.N. 
Y., 13 P.2d 1004—Seitz Brewing 
Co. V. Blair, D.CPa., 13 P.2d 946. 
Dllferelit kinds of licenses 
The respective liquor licenses au¬ 
thorized by several statutes are dif¬ 
ferent and distinct, and transfers or 
exchanges from one kind of license 
to the other are not contemplated 
except on basis of new applications 
which are subject to limitations pre¬ 
scribed by statute.—^Appeal of Kes- 
ter, 14 A2d 184, 140 Pa.Super. 293. 

Person licensed as importing dis¬ 
tributor was held entitled to bottle 
and resell only such liquors as he 
purchases, and not some new mix¬ 
ture or flavor obtained by adding 
other liquids or materials to the 
original purchase.—Wakem & Mc¬ 
Laughlin V. Stelle, 9 N.B.2d 225, 366 
IlL 499. 

Bight to transport 

(1) The right to transport alcohol¬ 
ic beverages is not an inherent right 
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which such license or permit is issued,^^ 

A liquor license or permit is merely a personal^^ 
privilege, 35 a permission,to engage in the liquor 
business authorized therein; it is a temporary^^ 
permit to do that which would otherwise be unlaw- 
ful.38 It is a personal trust to the licensee named 
in it.3® The license or permit is not a contract and 
confers no contract rights nor is it generally 
considered a franchise,^^ although it has been held 


that the right to sell liquor in a jurisdiction in 
which such right was prohibited except when au¬ 
thorized by the state is a franchise.^2 jt does not 
run with the business conducted under the privilege 
it grants^3 and is not an asset of it.*^^ 

Furthermore a liquor license or permit is not in 
itself property or a right of property, in the ordi¬ 
nary meaning of those terms,^5 and there is no mar- 


in jurisdictions where the legislature 
has completely regulated the liquor 
traffic and exists in a licensee only 
by virtue of his compliance with the 
controlling liquor laws and as an in¬ 
cident to the character of his license. 
—Commonwealth, for Use ajid Bene¬ 
fit of City of Hazard, v. Day, 152 S. 
W.2d 597, 2*87 Ky. 176. 

(2) License to engage in whole¬ 
sale liquor business grrants whole¬ 
saler the Incidental right to trans¬ 
port such beverages as he is au¬ 
thorized to sell from his licensed 
place of business only to licensed re¬ 
tailers, in his own trucks, in the 
manner prescribed by law.—Com¬ 
monwealth, for Use and Benefit of 
City of Hazard v. Day, supra. 

33. Ohio.—State ex rel. Zugravu v. 
O’Brien, 196 N.B. 664, 130 Ohio 
St. 23. 

34. Conn.—Francis v. Fitzpatrick, 
30 A.2d 552, 129 Conn. 619, 145 

A.L.R, 505. 

Mass.—Jubinville v. Jubinville, 46 
N-.E.2d 633, 313 Mass. 103, 144 A, 
L.R. 1008. 

Tex.—Texas Liquor Control Bd. v. 
O’Fallon, Civ.App., 189 S.W.2d 885 
—Texas Liquor Control Board v. 
Cannon, Civ.App., 147 S.W.2d 927. 

35. U.S.—In re Bay Ridge Inn, C. 
C.A.N.Y., 94 F.2d 555. 

Ala.—State ex rel. Krasner v. Ala¬ 
bama Alcoholic Beverage Control 
Bd., 19 So.2d 841, 246 Ala. 198. 
Ark.—^Bennett v, Moore, 157 .'S.W.2d 
51*5, 203 Ark. 611. 

Ga.—^Highnote y. Jones, -31 S.E.2d IS, 
198 Ga. 56—Thacker v. Morris, '26 
S.E.2d 329, 196 Ga. 167—McKown 
V. City of Atlanta, 190 S.E. 571, 
184 Ga. 221—^Lamb v. Fedderwitz, 
22 S.E.2d 657, 68 Ga.App. 233, af¬ 
firmed Fedderwitz v. Lamb, 25 S. 
E.2d 414, 195 Ga. 691—^Acree v. 
Ragsdale, 4 S.R2d 708, 60 Ga,App. 
717—Gaissert v. State, 197 S.B. 
64, 5’7 Ga.App. 842, reversed on 
other grounds 198 S.E. 675, 186 Ga. 
699, conformed to 199 S.E. 62, 58 
Ga.App. 471. 

Md.—Federico v. Bratten, 80 A.'2d 
776, 18.1 Md. 507. 

N.J.—^Drozdowskl v. Mayor and Bor¬ 
ough Council of Borough of Sayre- 
ville, Sup., 45 A.2d 313. 

Pa.—Appeal of Spankard, 10 A. 2d 
899, 138 Pa.Super. 251—Woods v. 
Suppan, 63 Pa.Dist & Co. 426— 


Appeal of Fraternal Order of Ori¬ 
oles, Chester Nest No. 158, Com. 
PI., 31 Del.Co. 7'8—Woods v. Sup- 
pan, Com.PL, 21 Leh.L.J. 123—In 
re Kaufman’s License, Quar.Sess., 
59 York Leg.Rec. 178. 

Tex.—Texas Liquor Control Board v. 
Blacker, Civ.App., 115 S.W.2d 1030 
—Bradley v. Texas Liquor Control 
Board, Civ.App., 108 S.W.2d 300. 

36. Ga.—McKown v. City of Atlan¬ 
ta. 190 S.E. 571, 184 Ga. 221. 

Ohio.—State ex rel. Zugravu v. 
O’Brien, 196 N.E. 664, 130 Ohio St 
23—State ex rel. Gutter v. Hawley, 
Ap.p., 44 N.E.2d 815. 

57. Ala.—State ex rel. Krasner v. 
Alabama Alcoholic Beverage Con¬ 
trol Bd., 19 So.2d 841, *246 Ala. 
.198. 

Dal.—^Darling Apartment Co. v. 
Springer, 22 A.2d 397, 137 A.L.R. 
803. 

Ga.—^Ebling v. City of Rome, 188 S. 

B. 727, 54 Ga.App. 608. 

N.Y.—Yates v. Mulrooney, 281 N.Y. 
S. 216, 245 App.Div. 146—Oval Bar 
& Restaurant v. Bruckman, 30 N. 
Y.S.2d 394, 1T7 Misc. 244—Scalise 
V. State Liquor Authority, 289 N. 
Y.S. 939, 160 Misc. 390—Gubin v. 
City of New York, 269 N.Y.S. 46, 
150 Misc. 182, reversed on other 
grounds -276 N.Y.S. 615, 154 Misc. 
647. 

Tenn.—^Hufifer v. State, 162 S.W.2d 
381, 178 Tenn. 644—Wright v. 

State, 106 S.W,2d 8*66, 171 Tenn. 
628. 

Tex.—^Texas Liquor Control Board v. 
Warfield, Civ.App., 122 ’S.W.2d 669. 

38. Cal.—Corpus Juris cited in 
State Board of Equalization of 
California v. Superior Court in 
and for City and County of San 
Francisco, 42 P.2d 1076, 1077, 6 
Cal.App.2d 374. 

Ga.—Owens v. Rutherford, 36 S.B.2d 
309. 

S.C.—Feldman v. South Carolina Tax 
Commission, 26 S.B.2d '22, 203 S.C. 
49. 

Tenn.—^McCanless v. Klein, 1*88 S.W. 

2d 745, 182 Tenn. 631. 

33 CJ. p 533 note 23. 

38. Neb.—Bankers’ Surety Co. v. 
Willow Springs Beverage Co., 176 
N.W. 82, 104 Neb. 173. 

33 O.J. p 533 note 25. 

40- Ala.—'State ex rel. ICrasner v. 
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Alabama Alcoholic Beverage Con¬ 
trol Bd., 19 So.2d 841, 246 Ala. 
198. 

Cal.—Corpus Juris cited in State 
Board of Equalization of Califor¬ 
nia V. Superior Court In and for 
Crty and County of San Francisco, 
42 P.2d 1076, 1077, 5 Cal.App.2d 
374. 

Del.—Darling Apartment Co. v. 
Springer, 22 A.2d 397, 137 A.L.R. 
803. 

Ga.—Owens v. Rutherford, 36 S.E. 2d 
309—Thacker v. Morris, 26 S.E. 2d 
329, 196 Ga. 167—McKown v. City 
of Atlanta, 190 S.E. <571, 184 Ga. 
221—Ebling v. City of Rome, 18S 
S.E. 727, 54 Ga.App. 608. 

Ky.—Brown v, Baumer, 191 S.W. 2d 
235. 

Miss.—Stone v. Parish, 23 So.2d 911. 
N.Y.—Tammaro v. Bruckman, 18 N. 

Y.'Supp.2d 689, 173 Misc. 958. 

Ohio.—State ex rel. Zugravu v. 
O'Brien, 196 N.B. 664, 130 Ohio St. 
'2S. 

S.C.—^Feldman v. South Carolina Tax 
Commission, 26 S.E.2d 203, 203 S. 

C. 49. 

Tenn.—^MoCanless v. Klein, 188 S.W. 
2d 745, 182 Tenn. 631—Huffer v. 
State, 162 S.W.2d 381, 178 Tenn. 
644—Wright v. State, 106 S.W.2d 
866, 171 Tenn. 62*8. 

Tex.—Texas Liquor Control Board v. 

Warfield, Qiv.App., 132 S.W.2d 569. 
License as not constituting contract 
within protection of constitutional 
provision forbidding Impairment 
of contract obligation see Consti¬ 
tutional Law 9 287. 

41. Ill.—^People V. Chicago, 100 N.E. 
9’79, 257 Ill. 380. 

26 C.J. p 1017 note 65. 

42. Tex.—State v. Country Club, 
Civ.App., 17'3 S.W. 670. 

26 C.J. p lOlS note 55. 

43. Mass.—^Jubinville v. Jubinville, 
46 N.E.2d 633, 313 Mass.- 103, 144 
A.L.R. 1008. 

44. Mass.—Jubinville v. Jubinville, 
supra. 

45- Ala.—State ex rel. Krasner v. 
Alabama Alcoholic Beverage Con¬ 
trol 3Bd., 19 So.2d 841, 246 Ala. 198. 
Del.—^Darling Apartment Co. v. 
Springer, 22 A.2d 397, 137 AL.R. 
•303. 

Ga—Owens v. Rutherford, 36 S.E.2d 
309—^Thacker v. Morris, 26 S.E.2d 
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ket value attributable to However, it may, 

have aspects^^ or the quality^^ of property. It isi 
of value to the holder,^® and usually has some mon¬ 
ey value, sometimes great money value.®® Pur¬ 
chasers of the business have considered it as having 
something of value in excess of the license fee in 
jurisdictions where the statutes give such a pur¬ 
chaser a preference in the renewal of the license.®^ 

As a rule liquor licenses are not assignable, or 
otherwise transferable, unless by statute and with 
the consent of the licensing authorities, as discussed 
infra § 138. Ordinarily they are not capable of be¬ 
ing the subject of a chattel mortgage, as considered 
in Chattel Mortgages § 21; nor, as appears in Ex¬ 
ecutions § 19 a, is a liquor license or tax certifi¬ 
cate subject to execution. However, as discussed 
in Attachment § 74 a (9), liquor licenses are sub¬ 
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ject to attachment where a statute authorizes it. 

There is authority holding that a liquor license 
or permit will not warrant the invocation of eq¬ 
uitable powers ;52 but there are cases in which eq¬ 
uity has intervened to protect a civil right existing 
under such a license.®* 

b. Retroactive Effect 

A license takes effect from the actual date of its 
issuance and cannot be made retroactive in effect. 

A license takes effect from the day of its issue; 
it does not relate back to the date of the petition, 
or to that of the order granting permission to ob¬ 
tain it or to the date when the statutory conditions 
were complied with, so as to condone offenses 
against the statute prior to its actual issuance.®^ 
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$29, 196 Ga. 167—McKown v. City 
of Atlanta, 190 S.E. 571, 184 Ga. 
221—Liamb v. Pedd^witz, 22 S.E. 
2d 657, 68 Ga.App. 232, affirmed 
Pedderwitz v. Lamb, 25 S.E. 2d 414, 
195 Ga. 691— Acr&e v. Ragsdale, 4 
S.R2d 708, 60 Ga.App. 717—Ebling 
V. City of Rome, 188 S.E. 727, 54 
Ga.App. €08. 

Ind,—State ex rel. Zeller v. Mont¬ 
gomery Circuit Court, 62 N.B.2d 
149. 

Ky.—^Brown v. Baumer, 191 S.W’.2d 
•236, 301 Ky. 316. 

Md-—Federico v. Bratten, 30 A.2d 
776, 181 Md. 607. 

Miss.—Stone v. Parish, 23 So, 2d 911. 
K.J.—Drozdowski v. Mayor and Bor¬ 
ough Council of Borough of Sayre- 
ville. Sup., 45 A.2d 313. 

N.M.—^Ploeck V. Bureau of Revenue, 
100 P.2d 225, 44 N.M. 194. 

Ohio.—State ex rel. Zugravu v. 
O’Brien, 196 N.E. 664, 130 Ohio St 
23—^Hammontree v. Hawley, App., 
57 N.E.2d 319—State ex rel. Gutter 
V. Hawley, App., 44 N.E.2d 815. 

Pa.—^Appeal of Spankard, 10 A.2d 
-899, 138 Pa.Super. 251—Woods v. 
Suppan, 53 Pa.Dist & Co. 426— 
Appeal of Fraternal Order of Ori¬ 
oles, Chester Nest No. r58. Com. 
PI., 31 BeLCo. 78—^Woods v. Sup- 
pan, Com.Pl., "21 Leh.L.J. 123- 
S.C.—Feldman v. South Carolina Tax 
Commission, 26 S.K2d 203, 203 S. 
C. 49. 

Tenn.—Wise v. McCanless, 191 S.W. 
2d 169—^Huffer v. State, 162 S.W. 
2d 381, 178 Tenn. 644—^Henderson 
V. Grundy County Beer Commit¬ 
tee, 141 S.W.2d 901, 176 Tenn. 397 
—Wright V. State, 106 S.W.2d 866, 
171 Tenn. 628. 

Tex.—^Texas Liquor Control Bd. v. 
O’Pallon, Civ.App., 189 S.W.2d 385 
—^Texas Liquor Control Board v. 
Cannon, Clv.App., 147 S.W.2d 927 
—^Texas Liquor Control Board v. 
Warfield, CSiv.App., 122 S.W.2d 669 


—Texas Liquor Control Board v. 
Blacher, Civ.App., 116 S.W.2d 1030. 
33 C.J. p ‘o33 note 16. 

Licenses as passing to trustee in 
bankruptcy see Bankruptcy § 1S4. 
Vested right not acquired from li¬ 
cense to manufacture or sell in¬ 
toxicating liquors see Constitu¬ 
tional Law § 224. 

In Connecticut 

(1) Under express statutory pro¬ 
vision a permit does not constitute 
property,—Francis v. Fitzpatrick, 
30 A.2d 562, 129 Conn. 619, 145 A.L.R. 
505. 

(2) Formerly, however, a liquor li¬ 
cense was held to be property.—^Ap¬ 
peal of Cordano, 101 A. 85, 91 Conn. 
718. 

Xn New 'S’ork 

(1) Under the express provisions 
of Alcoholic Beverage Control Law S 
114, a liquor license is not property 
or a property right. 

U.S.—In re Bay Ridge Inn, C.C.A.N. 
Y., 94 P.2d 655. 

N.T.—^Yates v. Mulrooney, 231 N.Y. 
S. 216, 245 App.Div. 146—Oval Bar 
& Restaurant v. Bruckman, 30 N. 
Y.S,2d 394, 177 Misc. 244—Scalise 
V. State Liquor Authority, 289 N. 
Y.S. 939, 160 Misc. 390—Gubin v. 
City of New York, 269 N.Y.S. 46, 
150 Misc. 182, reversed on other 
grounds 276 N.Y.S. 615, 154 Misc. 
647. 

(2) However, it has been stated 
that until the privilege granted by a 
license to sell liquor at a restaurant 
is revoked for cause it is a property 
right.—^Toyos v. Bruckman, 41 N.Y. 
S.2d 672, 266 App.Div. 28, motion for 
leave to appeal denied 44 N.T.S.2d 
102, 266 App.Div. 885, appeal dis¬ 
missed 52 N.E.2d 960, 291 N.Y. 746. 

<3> Formerly a liquor tax certifi¬ 
cate was considered personal prop¬ 
erty or at least a property right.— 
In re Cullinan, 88 N.Y.S, 164, 94 App. 
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Div. 445—In re Lsrman, 65 N.Y.S. 673, 
53 App.Div. 330—Niles v. Mathusa, 
47 N.Y.S. 38. 20 App.Div. 483. 

33 C.J. p '533 note 16 [a]—50 C,J. P 
737 note 24, p 762 note 83. 

46. Pa—^Woods V. Suppan, 58 Pa. 
Dist. & Co. 425. 

47. Miss.—Stone v. Parish, 23 So.2d 
911. 

Use of permit as property 
Although a statute specifically 
provides that no person shall be 
deemed to have a property right in 
any permit issued thereunder, the 
use of the permit, once granted, has 
the elements of property irrespective 
of what the legislature may declare 
about the permit itself, and, except 
for the omnipresent and unlimited 
power of the state to revoke or mod¬ 
ify the terms of the permit in the in¬ 
terest of the public welfare, the use 
of such permit, if not the permit it¬ 
self, is property within the meaning 
of the due process clause of the fed¬ 
eral Constitution.—^Midwest Bever¬ 
age Co. V. Gates, D.C.Ind., 61 P.Supp. 
688 . 

48. TT.S.—^Midwest Beverage Co. v. 
Gates, supra. 

49. N.Y.—^Yates v. Mulrooney, 281 
N.Y.S. 216. 245 Aj?p.Div. 146. 

50u N.J.—Drozdowskl v. Mayor and 
Borough Council of Borough of 
Sayreville, Sup., 45 A.2d 313. 

5L Mass.—Jubinville v. Jubinville, 
46 N.R2d 533, 313 Mass. 103, 144 A. 
IL.R. 1008. 

5S. Pa,—-Woods V. Suppan, 63 Pa. 
Dist. & Co. 425—Woods v. Suppan, 
OonLPl., 21 Leh.L.J. 123. 

53. Tenn.—-Wise v. McCanless, 191 
S.W.2d 169. 

54. Tex.—Texas Liquor Control 
Board v. Cannon, Civ.App., 147 S. 
W.2d 927. 

33 C.J. p 534 note 28. 
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Also a license cannot be antedated so as to cover 
offenses already committed.®^ 

c. Control by Third Persons; Local Authority 

Ordinarily under the statutes a liquor license or per¬ 
mit may not be subjected to control by a person other 
than the licensee: it will be protected against inter¬ 
ference from an authority inferior to that which is¬ 
sued it. 

Under some statutes any agreement or device 
which attempts to subject the license to the con¬ 
trol of a person other than the licensee is to that 
extent void as against public policy,56 as is also a 
contract between the licensee and a third person, 
making such third person an undisclosed principal 
for the operation of the business.57 

A local authority, unless expressly authorized 
to do so by statute, cannot interfere with the ex¬ 
ercise of the privilege vested in a licensee by a liq¬ 
uor license issued by a state authority possessing 
power to issue such a license. 56 

§ 110. - Subjection to Existing Laws 

A liquor license or permit does not entitle the holder 
to disregard any valid existing law. 

The privileges secured by a license or permit do 
not include the right to disregard any valid law,69 
and afford no protection to one acting in violation 


thereof.66 The license or permit is held only on 
the limitations created by the statutes authorizing 
its issuance.6i Furthermore the licensee or per¬ 
mittee must operate in accordance with valid reg- 
ulations.62 Thus it will not protect the licensee in 
selling to prohibited persons, such as minors and 
drunkards,63 or at prohibited times,6^ or in pro¬ 
hibited places,65 as in local option territory.66 a 
federal permit or license will not entitle the holder 
thereof to sell intoxicating liquors contrary to a 
state law prohibiting their sale.6 7 

§ 111. -Effect of Subsequent Laws 

A liquor license or permit is subject to subsequent 
changes in the law, enacted In the exercise of the police 
power. 

A licensee takes his permit subject to the con¬ 
tingency that there may be changes in the laws, 
adopted in the exercise of the police power, which 
will render his privilege less valuable or his re¬ 
sponsibilities greater; and the fact of his holding 
a valid license, or of his having paid money for it, 
does not exempt him from the operation of statutes 
or ordinances subsequently passed imposing addi¬ 
tional burdens on licensed dealers, or subjecting 
their business to new restrictions or limitations,63 
including restrictions as to the place of sale.63 A 
license granted to sell liquor in a county is no de¬ 


ss. Minn.—Zeglin v. Carver County, 
T4 N.W. 901, 72 Minn. 17. 

33 C.J. p 534 note 29. 

56. N.J.—Lachow v. Alper, 23 A.2d 
■595, 130 N.J.Eq. 688. 

57. Neb.—Bankers’ Surety Co. v. 
Willow Springs Beverage Co., 176 
N.W. 82, 104 Neb. 173. 

Protection by license of principal 
and agent see supra § 118. 

58. Mont.—State ex rel. Wiley v. 
District Court of Sixteenth Judi¬ 
cial Dist., 164 P.2d 358. 

Ohio.—Spisak v. Village of Solon, 39 
N.R'2d 531, 68 Ohio App. 290. 
Extent of power 

Municipality may only levy license 
tax on such privilege and adopt and 
enforce such ordinances and resolu¬ 
tions as it deems advisable to en¬ 
force statute under which state act¬ 
ed.—Brackman’s Inc., v. City of 
Huntington, 27 S.E.2d 71, 12$ W.Va. 
2L 

53. U.S.—^Elsinore Perfume Co. v. 
Campbell, aC.A.N.T., 31 P.2d 235, 
certiorari denied 49 S.Ct. 612, 279 
U.S, 870, 73 L.Ed. 1006. 

Mo.—Corpus Juris cited in State v. 

Malone, App., 192 S.W.2d 6'8, 72. 

33 C.J. p '534 note 30. 

60. N.T.—Dumbra v. U. S., N.T., 45 
«S.Ct. '546, 268 U.S. 435, 69 L.Ed. 
1032. 


61. U.S.—Caserta v. Mills, D.C.N.T., 
■28 F.2d 637. 

Preamble 

(1) A statutory declaration of 
public policy, which is in the nature 
of a preamble, will not control or 
restrict a licensee’s authority under 
a clear, explicit, and unambiguous 
provision of the statute,—Hanson v. 
Gass, 2*67 N.W. 403, 130 Neb. 685. 

(2) Preamble declaring public pol¬ 
icy in favor of retail sale in separate 
places of stated liquors does not pre¬ 
vent their sale in same room by li¬ 
censees operating under license is¬ 
sued pursuant to statutory provision 
authorizing licensee’s sale of all 
forms of alcoholic liquor, without 
any restriction or exception as to 
different or separate premises.— 
Hanson v. Gass, supra. 

62. U.S.—Burns v. Doran, C.C.A.Pa., 
37 F,2d 484, 

63. Ind.—^Hedges v. Titus, 47 Ind. 
145. 

Mass.—Commonwealth v. Tabor, 138 
Mass. 496. 

64. Mo.—State v. Malone, App., 192 
S.W.2d 68, 

33 C.J. p 534 note '32, 

65. Fla.—State ex rel. First Presby¬ 
terian Church of Miami v. Fuller, 
182 So. 888, 133 Fla. 664, rehearing 
denied 183 So. 726, 134 Fla. 212, 

33 C.J. p '534 note 33. 
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Zoned areas 

The sale of alcoholic beverages is 
an incident to a restaurant business 
within the meaning of zoning ordi¬ 
nances.—In re Emillani’s License, 
Pa.Quar.Sess., 29 Mun.L.R. 106. 

66. Ky.—Wilson v. Goodin, 163 S.W, 
2d 309, ^Ol Ky. 144. 

67. U.S.—Chapman v. Boynton, D.C. 
Kan., 4 F.Supp. 43, 

Force and effect of Twenty-First 
Amendment to federal Constitu¬ 
tion see supra § 22. 

68. Fla,—State ex rel. First Presby¬ 
terian Church of Miami v. Puller, 
183 So. *726, 134 Fla. 212, denying 
rehearing 182 So. S'SS, 133 Fla. 554. 

Utah.—Riggins v. District Court of 
'Salt Lake County, 51 P.2d 645, 89 
Utah 183. 

33 •C.J. p 534 note 34. 

Procedure for revocation 

The enactment of a new statute 
during year license was in force 
placing power to revoke license and 
forfeit bond in liquor control board 
instead of court of quarter sessions 
did not affect any constitutional or 
substantive right of surety on li¬ 
censee's bond.—Commonwealth v. 
Hallowaty, 7 A.2d 663, 136 Pa.Super. 
614—Commonwealth v. Penelope 
Club, 7 A.2d 558, 136 Pa.Super. 505. 

I 69- Fla.—State ex rel. First Presby- 
i terian Church of Miami v. Puller, 
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fense to a prosecution for selling therein after the 
taking effect in the county of a general prohibi¬ 
tory lawJ® 

§ 112. - Restriction as to Place 

The privileges conferred by a liquor license or permit 
are restricted to the place designated therein; but under 
some statutes the licensing authority may grant a change 
of location on proper application therefor. 

The privileges conferred by a liquor license or 
permit are restricted to the particular place desig¬ 
nated therein,and an indictment, as for selling 
liquor without a license, may be maintained against 
a person who holds a license, but who makes sales 
at a place other than that designated in his license, 
or outside of the city, county, or district covered 
by the license.72 Where the premises are described 
only by street and number they include every part 
of the premises ovmed by the licensee at that ad¬ 
dress,*^3 including every part indoors and out of 
doors and any part in which the licensee may 
live.'^4 If the place is a house or building particu¬ 
larly described, the license may cover all parts of 
such house or building, so as to justify sales made 
in any of its rooms or apartments, or in several 
parts of it concurrently but this is not true as 
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to detached buildings or additions, although these 
may be in a general sense parts of the same prem¬ 
ises.*^® 

Provision is sometimes made by statute for al¬ 
lowing a change of location to the licensee."^ How¬ 
ever, an allowance of a change of location to cov¬ 
er premises located in a zoned area is void.*^® Per¬ 
mits giving authority to sell intoxicating liquor for 
other than beverage purposes and to use it in the 
manufacture of certain preparations do not give 
authority to the holder of the permits to store the 
liquor elsewhere while he makes alterations in his 
place of business to adapt it to the purpose named.'<^ 

§ 113. -Character or Quantity of Sales 

The privileges conferred by a liquor license or permit 
are restricted to the purposes, quantities, or kinds of 
liquor specified therein. 

A liquor license or permit for certain purposes, 
quantities, or kinds of liquor therein specified can¬ 
not protect the licensee from prosecution for vio¬ 
lating the laws of the state by acts or operations 
in excess of the permission which it grants, or con¬ 
trary to its terms.*® A license for the importa¬ 
tion of liquor within the state has been held not 
to confer the privilege of selling liquor therein.*^ 
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183 So. 726, 134 Fla. 212, denying 
rehearing 182 So. 888, 133 Fla. 554. 

70. Ala.—Richter v. State, 47 So, 
163, 136 Ala. 127. 

71. U.S.—American Denaturing Cor¬ 
poration V. Campbell, C.C.A.N.T., 
34 F.2d 648. 

Ky.—City of Russell v. Morris, 167 
S.W.2d 321, 292 Ky. 694. 

33 C.J. p 634 note 36. 

Right to enjoizi transfer 
Pa.—Yablonowski v. Czelusniak, 

Com.Pl., 46 Lack.Jur. 105. 
Transport over designated route 
Licensee to transport liquor over 
designated route is not authorized to 
transport over a route of his own 
selection if it becomes impracticable 
to traverse route designated.—Com¬ 
monwealth V. Williams, 153 ’S.W.2d 
985, 287 Ky. 4S9. 

72. Ky.—City of Russell v. Morris, 
167 S.W.2d 321, 292 Ky. 594. 

33 C.J. p 534 note 37. 

73. N.T.—Fortino v. State Liquor 
Authority, 6 N.E.2d 8-6, 273 N.T. 31. 

74. N.T.—Fortino v. State Liquor 
Authority, supra. 

75. Mo.—St. Louis v. Gerardi, 3 S. 
W. 408, 90 Mo. 640. 

33 C.J. p 635 note 38. 

76. Ky,—Commonwealth v. Holland, 
47 S.W. 216, 104 Ky. 323, 20 Ky.L. 
581. 

33 C.J. p 535 note 39. 


77. Pa.—Appeal of Loftus, Quar. 

Sess., 50 Pa.Dist. & Co. 422. 

33 C.J. p 535 note 40. 

Discretion of licensing authority to 
grant or refuse change of location 
to licensee see infra § 154. 
Bsfxisal to allow change held author¬ 
ized 

Pa.—^Appeal of Loftus, 50 Pa.Dist. & 
Co. 422—^Appeal of Tsilimigras, 
Quar.Sess,, 52 Dauph.Co. 41. 

Under National Prohibition Act, 
operator of denaturing plant, secur¬ 
ing new permit on moving plant, 
limited in time, was held to be gov¬ 
erned by such permit.—^American De¬ 
naturing Corporation v. Campbell, 
C.C.A.N.T., 34 P.2d 648. 

178. Pa.—^Borough of Kingston v. 
Kalanosky, 38 A.2d 393, 156 Pa. 
Super. 424. 

License not authority to operate in 
places prohibited by statute see 
supra § 110. 

79. U.S.—U. S. V. Masters, D.C.Pa.,' 
267 F. '5*81. 

80. Ind.—Rowan v. State, 100 N.E. 
9, 178 Ind. 663, 

33 C.J. p 535 note 42. 

Retail sale 

'Sale of liquor for immediate con¬ 
sumption on the premises is a sale 
at retail.—In re Good Will Fire Co. 
Club License, PsuQuar.Sess., '20 Leh. 
L.J. 178. 


Extent of privilege granted 

(1) Sales authorized under retail 
sales license stated. 

N.J.—South Jersey Retail Liquor 
Dealers Ass*n v. Burnett, 14 A.2d 
487, 125 N.J.Law 105. 

Pa.—Appeal of Kester, 14 A, 2d 184, 
140 Pa.Super. 293. 

(2) Sales authorized under manu¬ 
facturer's license to sell stated.— 
Esbeco Distilling Co. v. Shannon, 
129 S.W.2d 172, 278 Ky. 689. 

(3) Privileges of club stated.—^In 
re Good Will Fire Co. Club License, 
Pa.Quar.Sess., 20 Leh.L.J. 178. 

(4) Under statute “wholesaler” 
was held entitled to sell beer by bot¬ 
tle or other small quantity.—Mon¬ 
tana Beer Retailers* Protective Ass'n 
V. State Board of Equalization, 25 
P.2d 128, 95 Mont. 30. 

(5) Under statute authorizing 
“wholesalers” to sell beer in “origi¬ 
nal packages” a bottle is an original 
package within definition of “pack¬ 
age” as any container used for hold¬ 
ing beer.—^Montana Beer Retailers* 
Protective Ass’n v. State Board of 
Equalization, 25 P.2d 128, 95 Mont. 
30. 

81. U.S.—State Board of Equaliza¬ 
tion of California v. Young’s Mar¬ 
ket Co., Cal., 57 •S.Ct. 77, 299 U.S. 
59, 81 L.Ed. 38, rehearing denied 
State Board of Equalization of 
State of California v. Young’s Mar- 
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§ 114. -Conditions Imposed 

The legislature may Impose proper conditions and 
restrictions on the exercise of liquor licenses and per¬ 
mits, and the holder must comply with the law and val¬ 
id regulations of the controlling liquor authority. 

The legislature of a state has full power to im¬ 
pose such conditions on those licensed to sell or 
otherwise traffic in liquor as may be deemed proper 
and requisite for the good of the community.^2 
The license or permit is subject to, and conditioned 
on, the holder’s compliance with the law and 
valid rules and regulations of the controlling liq¬ 
uor authority,and is accepted under the con¬ 
ditions attached to its exercise.^** It has, how¬ 
ever, been held that a licensee will be protected 
against unreasonable regulations.^® xhe licensing 
authority has no power to insert in a license any 
restriction, limitation, or condition which would be 


repugnant to the existing statutes, or in excess of 
the conditions which they impose.^® 

Among others, valid conditions which must be 
complied with are restrictions as to the persons to 
whom sales may be made, the days and hours for 
closing, the requirement that the license shall be 
conspicuously displayed in the saloon,^ 7 and the 
"screen law,” considered infra § 196. The licens¬ 
ing authorities may provide as a condition to the 
granting of any license that, on violation of the 
law regulating the liquor traffic, the license may be 
revoked. S 8 

§ 115. Duration 

The duration of a liquor license or permit Is usually 
fixed by statute. 

The time during which a license shall continue 
in force is usually fixed by the statute and 


ket Co., 57 S.Ct. 229, 299 U.S. 623. 
81 L-Ed. 458. 

83. Md.—Miller v. State, 198 A. 710, 
174 Md. 362, 

N.H.—^Manchester Press Club v. 
State Liquor Commission, 200 A. 
407, 189 N.H. 442, 116 AJL.R. 1093. 
33 C.J. p 535 note 4'3. 

Wholesale liquor dealer, although 
licensed, is peculiarly subject to a 
large measure of state regulation 
and control—^Ajax Distributors v. 
Springer, DelCh., 22 A. 2d <838, af¬ 
firmed, Sup., 28 A.2d 309, 

83. U.S.—Weste v. Campbell, D.C.N. 
T., 21 P.2d 771—Siano v. Helver¬ 
ing, D.C.N.J., 13 P.Supp. 776. 
Fla.—State ex rel. First Presby¬ 
terian Church of Miami v. Fuller, 
182 So. 888, 133 Fla. 664, rehearing 
denied 183 So. 726, 134 Fla. 212, 
La.—City of De Ridder v. Mangano, 
171 So. '826, 186 La, 129. 

N.H.—Manchester Press Club v. 
State Liquor Commission, 200 A. 
407, 89 N.H. 442, 116 A.L.R. 1093. 
Pa.—In re Paccwlcz, 31 A.2d 361, 152 
Po. Super. 133—In re Kaufman’s 
•License, Quar.Sess., 59 York Leg. 
Rec. 178. 

S.C,—^Feldman v. South Carolina Tax 
Commission, 26 S.E.2d 22, 203 S.C. 
49. 

ILioensee’s presence on premises 

(1) Regulation requiring permit¬ 
tees to be on premises substantially 
on hours law permits sale of alco¬ 
holic liquors, permits something less 
than presence of permittee on prem¬ 
ises at all times.—Logliscl v. Liquor 
Control Commission, 192 A. 260, 123 
Conn. 31. 

(2) Purpose of regulation requir¬ 
ing permittees to be on permit prem¬ 
ises sul)stantially all hours law per¬ 
mits sale of alcoholic liquors, was to 
assure that permittee should be in a 
position where he could exercise a 


direct and immediate control over 
conduct of business except for rea¬ 
sonably brief intervals.—Logllsci v. 
Liquor Control Commission, supra. 

Adoption of regulation after grant 
of license is not retroactive in appli¬ 
cation because from the time of its 
adoption it affects subsequent con¬ 
duct under the license.—Manchester 
Press Club v. State Liquor Commis¬ 
sion, 200 A. 407, *89 N.H. 442, 116 A. 
L.R. 1093. 

Price control act not applicable 
Under alcohol act conditioning ba¬ 
sic permit on compliance with “fed¬ 
eral laws relating to distilled spir¬ 
its, wines, and malt beverages,” the 
quoted phrase means that distinctive 
body of statutes dealing with such 
beverages and not emergency price 
control act—Trenton Beverage Co. 
V. Berkshire, C.C.A., 151 F.2d 227. 

84. U.S.—^Harrison Beverage Co. v. 

Pennington, C.C.A.N’.J., 61 P.2d 

277—In re Lobosco, D.C.Pa., 11 F. 
2d 892—Blackman v. Mellon, D.C. 
N.T., 6 F.2d 987. 

Del.—Darling Apartment Co. v. 
’Springer, 22 A.2d 397, 1-37 AAi.R, 
’803, 

Miss.—Stone v. Parish, 23 So. 2d 911. 
N.H.—Manchester Press Club v. 
State Liquor Commission, 200 A. 
•407, «9 N.H. 442, 116 A,L.R. 1093. 

I N.Y.—Yates v. Mulrooney, 281 N.Y. 

S. 216, 245 App.Div. 146. 
Acoeptanoe 

Acceptance of liquor license or 
permit constitutes an expressed 
agreement and consent on the part of 
the permittee or licensee that the 
liquor control board or any of its 
authorized representatives or agents 
may perform any duty therein im¬ 
posed on them,—Texaa Liquor Con¬ 
trol Board V. O'Fallon, Tex,Civ.App., 
189 S.W.2d 885. 

85. U.S.—Selkow V. Campbell, C.C.A. 
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N.Y., 4'5 F.2d 971, certiorari denied 
61 S.Ct 492, 283 U.S. 844, 75 L,Ed. 
14 - 54 . 

Tenn.—Wise v. McCanless, 191 S.W. 
2d 169. 

Test of validity 

Regulations, to be valid, need only 
have some relation to community’.s 
welfare.—City of De Ridder v. Man¬ 
gano, 171 So. 826, 186 La. 129. 

88. Pa.—Commonwealth r. Spence, 
79 A. 776, 230 Pa. 671, 31 L.R.A., 
N.S.. 376. 

33 CJ. p 635 note 47. 

87. Pa.—In re Pacewicz, 31 A. 2d 
361, 152 Pa.Super. 1'23—License of 
Bmaus Nest of Owls No. 1362, 29 
Pa.Dlst & Co. 106, 17 Leh.Co.L.J. 
175. 

33 CJ. p 635 note 44. 

88. Ark,—Sarlo v. Peulasky County, 
88 S.W. 953, 76 Ark. 336. 

89. U.S.—Greenberg v, Doran, D.C. 

N.Y., 42 P.2d 607—Panchert v, 

Wynne, D.C.Pa., 41 F.2d 848—Quitt 
V. Stone, D,C.Md., 39 F.2d 119, af¬ 
firmed, C.C.A., 48 F.2d 406, certlo- 
ari denied 61 S.Ct, 487, 283 U.S. 
839, 75 I...Ed, 1460—Dnuefer-Lle- 
berman Brewing Co. v. Doran, D. 
C.Pa., 38 P,2d 831—Olenwood In¬ 
dustrial Distilling Co. v. l>oran, D. 
C.Pa., 30 F.2d 818—Cywan v. 
Blair, D.aill, 16 F,2d •279. 

Pa.—Commonwealth v. Foch Cereal 
Co., 153 A. 695, 302 Pa. 373. 

33 C.J. p 535 note 48. 

Vote for oity license 
Under some statutes existing H- 
censes terminate a specified time afi 
er the canvass of a vote of city eh’t - 
tors for either on-sale or off-«ale 
liquor license for city.—City of 
Pierre v. Siewert, 261 N.W. 43, 63 
S.D. 485. 
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whatever may be the term fixed by the statute, the 
local authorities have no power to grant a license 
for any other period, whether shorter or longer, 
although they may grant a license to extend beyond 
their term of office, provided it does not exceed 
the statutory period and does not begin to take ef¬ 
fect after their term of office has expired.^i A 
licensee or permittee may surrender his license or 
permit.^2 Where a statute repealing or changing 
the license laws contains a saving of the rights of 
existing licensees, they will be permitted to con¬ 
tinue their traffic until the expiration of the period 
for which their licenses were granted,^^ in the 
absence of a statutory provision to the contrary, 
a retail liquor dealer’s license for a fixed term is 
terminated by the death of the licensee.^^ A li¬ 
censee who sells, or offers to sell, liquor after his 
license expires, and without procuring its renew¬ 
al, may be liable to prosecution.^5 

Under some statutes, a designated official or ad¬ 
ministrative body may, within the statutory lim¬ 
its,fix the duration of a license or permit,^and 
may provide for the extension of expiring per¬ 


§ U6 

mits,^-^ but such a statute does not authorize the 
extension of a permit which has already expired.^ ^ 

§ 116. Renewal 

Renewal of a liquor license la not a right, but a 
privilege. 

Statutes regulating the manufacture and sale of 
intoxicating liquors usually provide for the re¬ 
newal of licenses and permits to manufacture or 
sell such liquors.^ As in the case of an original liq¬ 
uor license, renewal is not a property right, but a 
privilege and the granting of a license does not 
confer on the licensee any right to renew, or priv¬ 
ilege of renewing, his license,^ and there can be no 
assignment of such alleged right.^ The fact that 
certain individuals had purchased the stock of a li¬ 
censed corporation, on approval of the state au¬ 
thority, shortly before its refusal to renew the li¬ 
cense, cannot alter the basic principles involved.^ 
State statutes governing the right to a renewal 
of a license or permit, and the grounds on which 
a renewal will be granted or denied, have been con¬ 
strued with respect to the rights of owners of prem¬ 
ises,® the suitability of backers of the permittee,'^ 
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90- Iowa.—State v. Brown, 109 N.W. 

1011, 135 Iowa 40. 

33 O.J*. p 535 note 49. 

SI. N.C.—Hendersonville v. Price, 
2 S.E. 155, n N.C. 423. 

33 C.J. p 635 note 49 [a]. 

92- U.S,—Doran v. Bay State Dis¬ 
tributing Corporation, C.O,A.Mass., 
36 F.2d 657. 

Acceptance of renewals of permits, 
without objection or reservation of 
rights by applicant, constituted a 
waiver of any rights or privileges 
under previous permits.—Bender v. 
Campbell, C.C.A.N.Y.. 47 P.2d 224— 
Goldman, V. Campbell, C.C.A.N.T,, 45 
P.2d 966—Kernan v, Campbell, C.C. 
A.N.Y., 45 P.2d 1*23—Unger v, Camp¬ 
bell, D.C.N.Y., 43 P.2d 461—Matonti 
V. Campbell, D.C.N.Y., 40 P.2d 749— 
Rondinella v. Campbell, D.C.N.Y., 40 
P.2d 747—Holman v. Campbell, D.C. 
N.Y., 39 F.2d 193—Keman v. Camp¬ 
bell, D.C.N.Y., 36 P.2d 778, amrrned, 
C.C.A,, 36 P.2d 779. 

93. Pa.—Tracy's Liquor License 
Case, 190 A. 200, 124 Pa.Super. 511. 

33 C,J. p 536 note 51. 

94. Mich.—Hartingh v. Bay Cir. 
Judge, 142 N.W, 5'85, 176 Mich. 289, 
Ann.Cas.l91*oB 520. 

33 C.J. p 636 note 52. 

Legal representative of deceased li¬ 
censee as protected see infra $ 117. 

96. Md.—Porwood V. State, 49 Md. 
531. 

33 C.J. p 685 note 60. 

•6. U.S.—^Dauefer-Lieberman Brew¬ 
ing Co, V. Doran, D.C.Pa., -38 P.2d 
tSL 


97. U.S.—Selkow v. Campbell, C.C. 
A.N.Y., 45 P.2d 971, certiorari de¬ 
nied 61 S.Ct 492, 283 U.S. 844, 75 
L.Bd. 1464. 

98. U.S.—Selkow v. Campbell, su¬ 
pra—Holman v. Campbell, D.C.N. 
Y., 39 P.2d 19*3—Lion Laboratories 
V. Campbell, C.C.A.N.Y., 34 F.2d 
642, followed in D, P. Paul & Co. 
V. Campbell, 34 F.2d 645, affirmed 
Campbell v, Galeno Chemical Co., 
60 S.Ct. 412, 281 U.S. 599, 74 L. 
Ed. 1063. Followed in W. H. Long 
& Co. V. Campbell, C.aA.N.Y., 34 
F.2d 645, affirmed Campbell v. W. 
H. Long & Co., 50 S.Ct. 416, 281 
U.S. 610, 74 L.Ed. 1070—Cywan v. 
Blair, D.C.I11., 16 P.2d 379. 

99. U.S.—Lion Laboratories v. 

Campbell, aC.A.N.Y., 34 P.2d 642, 
followed in D. P. Paul & Co. v. 
Campbell, 34 P.2d 645, affirmed 
Campbell v. Galeno Chemical Co., 
50 S,Ct 412, 281 U.S. 599, 74 L.Ed. 
1063. Followed In W. H. Long & 
Co. v. Campbell, 34 F.* 

2d 646, affirmed Campbell v. W. 
H. Long & Co., 60 S.Ct. 415, 281 
U.S, 610, 74 L.Ed. 1070. Certiorari 
denied 50 S.Ct 160, 260 U.S. 611, 
74 L.Ed. 654. 

L Pa.—In re Revocation Dearcot 
I License, Quar.Sess., 6 Sch.Reg. 271. 

2. Ky.—Brown v, Baumer, 191 S.W. 

2d 23*5, 601 Ky. 315. 

Md.—Frederico v. Brattexi, 30 A.2d 
776, 181 Md. 507. 

N.J.—^Zicherman v. Driscoll, 45 A.2d 
620, 133 N.J.Law 586, 

Right of purchaser from bankruptcy 
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receiver to renewal of license to 
sell liquor see Bankruptcy § 154. 

3. Ill.—^United Breweries Co. v. 

Price, 197 Ill.App. 289. 

33 C.J. p 533 note 27. 

Wholesalers’ temporary permits 
Treasury regulations providing for 
renewal of basic permits of certain 
specified types, as of a certain date, 
under the Federal Alcohol Adminis¬ 
tration Act, do not cover applicants 
for wholesalers' permits, because 
wholesalers at that time held only 
temporary basic permits, issued 
without sufficient investigation.— 
Thomas J. Molloy & Co. r. Berkshire, 
C.C.A.N.Y., 143 F.2d 218. 

4i lU.—^United Breweries Co, v. 

Price, 197 IlLApp. 289. 

63 C.J. p 538 note 27. 

5. N.Y.—Oval Bar & Restaurant v. 
Bnickman, 30 N.Y.S.2d 394, 177 
Mlsc. 244. 

6. N.Y.—Colaci v. Bruckman, 15 N. 
Y.S.2d 290, 172 Misc. 383. 

Pa.—^Appeal of Dufly, Quar.Sess., 34 
Luz.Leg.Reg. 142. 

Knowledge of licensee’s misconduct 
Statute authorizing board to re¬ 
fuse to issue a new license for prem¬ 
ises occupied by one whose license is 
revoked is binding on the owner re¬ 
gardless of his knowledge of miscon¬ 
duct by licensee,—Colaci v. Bruck¬ 
man, 15 N.Y.S.2d 290, 172 Misc. 383. 

7. Corporate backer 

Where statute prohibits the back¬ 
er or permittee of one class of per¬ 
mit from being the backer or per¬ 
mittee of another class of permit, re- 
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the requirement of payment in full for liquor pur¬ 
chased,^ and the limitation of the number of li¬ 
censes allowed a person.^ 

Under some statutes, on application for renewal, 
the state liquor authority has jurisdiction, and is 
under a duty, to conduct an investigation anew,iO 
and may make its inquiry as thorough and search¬ 
ing as that which followed the first application 
and the common interest of the general public 
should be the guidepost in the renewing of licens- 
es.^2 Renewal has been held properly refused where 
operation under the license involved repeated vio¬ 
lations of law,disorderly acts within the licensed 
premises,or the creation of a nuisance.i^ The 
state liquor authority may properly refuse to renew 
a retail liquor license where the sale of liquors on 
the premises is prohibited in a deed for the prop¬ 
erty for which applicant desires a renewal,^® but 
a licensee may be entitled to a renewal where the 
character of the neighborhood has substantially 
changed or where the restrictive plan has been 
abandoned. 


Procedure with respect to renewal is considered 
infra §§ 142-166, and discretion of the licensing au¬ 
thorities as to renewal, infra § 154. 

Under the National Prohibition Act, an appli¬ 
cation for the renewal of a permit was in cifcct an 
application for a new permit.is Applicant for re¬ 
newal of a permit was required to show bona fide 
intentions.i9 While the manner in which a per¬ 
mittee did business could properly be considered, 
and, in some circumstances, might be an ingredient 
in the evidence of bad faith,20 the mere doing of 
business for cash instead of by check or on cred- 
it,2i or the mere fact that permittee kept on hand 
in its beverage plant a large quantity of carbonated 
high-powered beer,22 did not indicate bad faith so 
as to justify the refusal of a renewal. On the oth¬ 
er hand, any form of bad faith on the part of ap¬ 
plicant-permittee was suflicicnt ground for refusal 
to renew a permit, such as conducting business on 
a basis that enabled customers to divert the man¬ 
ufactured product to unlawful purposes,23 conduct 
of applicant which indicated that he had been vio- 


newal of permit should not be denied 
applicant on the ground of unsuita¬ 
bility of corporate backer, in which 
corporation each of several individu¬ 
als, who were backers of other per¬ 
mits, owned less than a majority of 
the stock.—Eder v. Patterson, 42 A, 
2d 704, 132 Conn. 152. 

8. Composition as payment 
Where statute forbade renewal of 

license to licensee who had not made 
payment in full for alcoholic bev¬ 
erages purchased, a bona flde compo¬ 
sition between a licensee and its 
creditors constituted payment In full 
within the terms of the statute.— 
Ramey ox rel. Club Beachcombers v. 
Bruckman, 34 N.Y.S.2d 63S, 3 78 Misc. 
659. 

9. Transfer of drng-store licenses 
Where a statute allowed only one 

license to a person, except that per¬ 
sons operating more than one retail 
drug store at the time of the enact¬ 
ment thereof could obtain a license 
for each such store, an owner of sev¬ 
eral licensed retail drug stores, who 
was also a transferee of licenses to. 
several other such drug stores taken 
out after enactment, was not entitled 
to a renewal of the licenses trans¬ 
ferred.—Baltimore 3[letail Liquor 
Package Stores Ass’n v. Kerngood, 
1S9 A. 209, 171 Md. 426, 109 A.L.R, 
12dS. 

10. N.Y.—Oval Bar & Restaurant v. 
Bruckman, 30 N.Y.S.2d 394, 177 
Misc. 244. 

Pa.—Appeal of O'Donnell, Quar.Sess., 
33 DelCo. 418. 

11 - N.Y.—Oval Bar & Restaurant v. 
Bruckman, 3Q N.Y.S.'2d 394, 177 
Misc. 244. 


12. N.J.—Zlchermnn v. Driscoll, 45 
A.2d 620, 133 N.J.Law 686. 

13. Ky.—Brown v. Baumer, 191 S. 
W.2d 235, 301 Ky. 315. 

N*.!.—Zicherman v. Driscoll, 45 A.2d 
620, 133 N.J.Law 586. 

Pa.—Appeal of Weinstein, Quar. 
Seas., 89 Pittsb.Leg.J. 129, afllrmed 
21 A.2d 431, 115 Pa.Super. 476. 
Witliholding renewal 

Where conduct of place of busi¬ 
ness violated provisions of law, the 
stale liquor authority, as an admin¬ 
istrative body, had right to with¬ 
hold issuance of renewal license for 
flvo days.—Henley’s Tavern v. 
O’Connell, 59 N.y.S.2d 775. 

14. N.Y.—Oval Bar & Restaurant v. 
Bruckman, 30 N.y.’S.2d 394, 177 
Misc. *244. 

15. Pa.—Appeal of O’Donnell, Quar, 
Sess., 33 DelCo. 418—Appeal of 
Wein.stein, Quar.Sess., 89 Pltt.sb. 
Leg.J. 129, anirmed 21 A.2d 431, 
145 ra.Supor. 476. 

16. Pa.—Appeal of McGettIgan, 200 
A. 213, 131 Pa.Super. 280. 

17. Pau—In re Kelly’s License, 39 

Pa.DIat, Co. 597—McOeehan v. 
Pennsylvania lAquor Control 
Board, Quar.Sess.* 6 Sch.nftg. 316— 
Appeal of Roman, Quar.Sess., 39 
Lack.Jur, 77—Appeal of John i 
Wt*..sley Cro.ss Post, Quar.Sess., 2*8 
Del.Co. lOi. I 

Restrictive covenants in deeds as' 
ground for refusal of license seel 
infra § 157. ! 

la U.S.—-Quitt V. Stone, C.C.A.Md., 
46 P.2d 405, certiorari denied 61: S. 
Ct. 487, 283 U.S. 839, 76 L.Ed. 1460., 
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Discretion of licensing authorities as 
to renewal see infra 5 151. 
Amendment of expired pemait 
Prohibition directors’ anuuidment 
of expired whisky withdrawal permit 
by increasing quanllly did not con¬ 
stitute new unlimited permit.—Daui> 
V. Moss, D.C.N.Y., 49 F.2d 646. 
Renewal held improperly refused 

U. ’S.—Eureka Cereal Ileverago t^o. v. 
Wynne, D.C.N.J., 53 F.2d 1(VJ2. af- 
llrmed, C.C.A., Wynm* v. Eureka 
Cereal Beverage Co., 50 F.2d 516. 

19. U.S.—Barrett v. Wynms D.C. 
Pa., 59 F.2tl 823. 

20. U.FI.—Wynne v. Knr»4ca Cereal 
Beveragu Co., C.C.A.N.J., 56 K2d 
51G. 

21. TT.R.—Wynne v, Eun*ka Cental 
Beverage Co., supra. 

22. U.S.—Wynne v. Eureka Cen-al 
Bevt‘rage {'’o., supra. 

23. U.v<^.--Quitt V. Stone, C.C.A.Md.. 
46 F.2d 105, Certiorari d»*nled 51 
S.Ct, 187, 283 U.S. 839, 75 L.Bd. 
1450. 

Knowledge of unlawful diversion 

It was not n«‘ec‘HHary, in order to 
ju.Mllfy a refusal to renew, that per- 
nilttoc had knowledge that his prod¬ 
uct was being unlawfully diverted 
by those to whom he sold it,—guitt 

V. Stone, supra, 

Keasonahle ffrouads for bellevlnK 
that nonrenuwal of denatured alcohol 
permit is necessary to insure against 
improper diversion, is sumcient to 
preclude renewal.—Quitt v, Htone, 
D.C.Md., 39 E.2d 219. affirmed, 

A., 46 F.2d 405. certiorari denied Bt 
S.Ct 487, ’2:83 U.S. 839, 7B JL.Ed, 1460. 
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lating the prohibition laws,24 the association of 
applicant with persons of bad repute as violators 
of liquor laws,25 the manufacture of a substandard 
toilet water which yielded potable alcohol on simple 
manipulation and distiIlation,26 and the refusal of 
applicant to disclose the source of corporate funds, 
so as to enable the proper official to find out the 
character of persons who were back of the corpo- 
ration.27 

Until the action of the prohibition administrator 
in revoking a permit had been reversed, he had no 
authority to grant a renewal thereof.28 

Renewal of a permit for the use of whiskey as 
an extractive, solvent, or preservative in the manu¬ 
facture of proprietary drugs was denied, in the 
absence of a showing by the manufacturer tliat no 
other spirit would properly serve.2^ 

§ 117. Persons Protected 

Persons who have been held protected by a liquor 
license include the vendee of a liquor tax certificate, a 
chattel mortgagee, a receiver or assignee for the benefit 
of creditors, and a deceased licensee's legal representa¬ 
tive, but not a pledgee. 

Persons who have been held protected by a liq¬ 
uor license, under a claim through or against the 
licensee, include the vendee of a liquor tax certifi¬ 
cate, with a bonus value, transferred by the vcii- 
dor,20 a chattel mortgagee, to whom equitable re¬ 
lief was granted by the transfer of the chattel 
mortgagc,2l a receiver or assignee for the benefit 
of creditors,22 and the legal representative of a de¬ 
ceased licensec.23 On the other hand, the pledgee 
of a license is not protected,24 particularly where 
a statute prohibits such pledgc.25 

The question with respect to what persons are 
protected by licenses generally is considered in the 
C.J.S, title Licenses § 42, also 37 CJ. p 244 note 


54-p 245 notes 55-63, and the transfer of a license, 
infra § 138. 

§ 118. -Principal and Agent 

A bona fide agent employed by a licensee Is protected 
by the license as long as the licensee satisfies the re¬ 
quirements for a license; but a permit issued to an agent 
does not cover his principal. 

A licensed vendor of intoxicating liquors may 
employ an agent to carry on his business, and the 
agent will be under the protection of the license ;3 5 
but where it is apparent that a pretended appoint¬ 
ment of a person as a liquor seller’s agent was in 
reality intended as a sale or transfer of the priv¬ 
ilege granted by the license, it will be ineffectual, 
and the license will afford the pretended agent no 
protection.37 A licensed dealer selling liquor as 
the agent of an unlicensed owner cannot be indict¬ 
ed for an unlawful sale;28 but a permit issued to 
an agent does not inure to the benefit of his prin- 

cipal.33 

The removal of the licensee from the staticj where¬ 
by he loses the required qualification of residence, 
will forfeit his rights under the license, so that he 
cannot thereafter continue the business by means 
of an agent but removal into another county of 
the same state will not have this effect, unless the 
licensee is required by law to be and to remain a 
resident of the county.'^i 

§ 119 . - Master and Servant 

A master's license protects his servant In the sale 
of liquor as long as the servant complies with the law. 

One who acts as the servant of a licensed dealer, 
in the sale of liquors, is not required to take out a 
license in his own name; the master’s license pro¬ 
tects the servant, provided he keeps within the law 
and makes no unlawful sales.42 A person who 
takes charge of the business of a licensed retail liq- 


24. U.'S.—Engle Brewing Co. v. 
Wynne, C.C.A.Pa., 82 W.U 457. 

25. U.S.—Barrett v. Wynne, D.C. 

I'a., 59 823. 

2 a U.S.—Goldman v. Campbell, C. 

C.A.N.Y., 45 P.2d 066. 

27. U.S.—Newark Bay Cereal Bev¬ 

erage Oo. V. Wynne, C.C.A.N.J., 67 
F.2d 83. 

2a U.S.—M. H. McCarthy & Co. v. 
Doran, D.C.Mass., 40 P.2d 9*63. 

29. T7.S.—U.scio V. Campbell, D.C. 
N.y., 31 E.2d 292, affirmed, C.C,A., 
3't P.2d 646, certiorari denied 50 

S.Ct. 168, 280 U.S. 609, 74 L.Ed. 
652. 

30, K.y.—Ruppert v. Singhl, 153 N. 
E. 33, 243 N.y. 156. 

SI. Mich.—Hoodvoets v. Anscer, 13 
N,W.2d 850, 308 Mich. 360. 


32. N.T.—B rear ton v. Morgan, 12 
N.T.S.2d 99, 257 App.Div. 34. 

33. N-Y.—Brearton v. Morgan, su- 
prau 

Termination of license by death see 
supra § 115. 

34 . N.J.—Lachow v. Alper, 23 A.2d 
595, 130 N.J.Eq. S‘ 88 . 

35. N.J.—Walsh V. Bradley, 190 A. 
88 , 121 N.J.Eq. 359. 

36. Mich.—^Weirner v. Kalamazoo 
Cir. Judge, 134 N.W. 481, 168 Mich. 
498. 

33 C.J. p 536 note 53. 

37. Ind.—Heath v. State, 4 N.E. 901, 
105 Ind. 342. 

33 C,J. p 636 note 54. 

38 . Ark.—Lane v. State, 37 Ark. 
>272—State v. Keith. 37 Ark. 96. 
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39. N.Y.—Gass v. Wetmore, 264 N. 

T. 'S. 658, 238 App.Dlv. 398, affirmed 
191 K.E. *615, 264 N.Y. 663, reargu¬ 
ment denied and amended 191 N. 
B. 636, 264 N.Y. 704, reargument 
denied 193 N.E. 328, 265 N.Y. '578, 
certiorari denied 55 S.Ct. 108, 293 

U. S. 556, 79 L.Ed. 658, petition 
granted 65 S.Ct. 208, rehearing de¬ 
nied 65 S.Ct 212, 293 U.S. 632, 79 

I L.Ed. 717. 

40. Ind.—^Krant v. State, 47 Ind. 
519. 

N.C.—State v. McNeeley, 60 N.C. 232. 
33 C.J. p '536 note 55. 

41. Ala.—Thompson v. State, 37 
Ala. 161. 

42. Or.—State v. Cook, 59 P.2d 249, 
154 Or. 62. 

1 33 C.J. P '536 note 57. 
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uor establishment, and pays the licensed owner 
weekly wages for the latter's services in assisting 
in conducting the business, and does not have the 
license transferred to himself, may be convicted of 
selling liquor without a license.'*^ 

§ 120. -Partners 

A license granted to an individual does not protect his 
partners or the firm of which he Is a member. Where 
a firm is licensed, and before the expiration of its license 
one partner buys out or survives the others, authorities 
differ as to whether he may continue to sell under the 
firm's license. 

A license granted to an individual who is then a 
member of a firm, or who afterward associates a 
partner with him in the business, will confer no 
privilege on the firm or the unlicensed partner to 
make sales.^4 On the other hand, it has been held 
that, where the license is issued to the firm, and 
before its expiration one partner buys out the oth¬ 
ers, or becomes the sole surviving partner, these 
changes do not prevent him from continuing to 
sell under the firm's license but there is also 
authority to the contrary.'*6 

§ 121. Persons and Occupations Subject 

Where a license is required to sell liquor,' all per¬ 
sons engaged in such sale, either as an entire business 
or as part of another business, must procure a license. 

Where the sale of intoxicating liquors is not pro¬ 
hibited, but is made subject to license, as a general 
rule all persons who engage in the business of sell¬ 


ing intoxicating liquors, or who make such selling 
a part of their business, or who follow a business 
which customarily includes such selling, must pro¬ 
cure a license.**^ This principle has been applied, 
among others, to restaurant operators,retail liq¬ 
uor stores,retail grocers importing alcoholic bev¬ 
erages for purposes of general sale,^® and munici¬ 
pal corporations engaged in selling liquor.^i How¬ 
ever, only such persons and places can be made sub¬ 
ject to the license laws as are within the rightful 
control and local jurisdiction of the licensing au- 

thorities.52 

Nonintoxicants. Persons trafficking in liquors 
which contain alcohol, but not in sufficient quantity 
to produce intoxication, may be required to obtain 

a license.53 

§ 122. -Brokers and Agents 

A broker In liquors, who does not buy or sell for his 
own account, has been held not to be subject to the li¬ 
cense laws. 

A broker in liquors, who negotiates sales of liq¬ 
uor between other persons, or who solicits and 
forwards orders to a jobber or manufacturer, but 
who neither buys nor owns the liquors so sold, has 
been held not subject to the license laws.®* So, 
a foreign brewer or distiller has been held not re¬ 
quired to be licensed when he sells directly, or 
through a resident broker or agent, to customers 
within the state,®® unless he maintains a depot or 


43. Pa.—Commonwealth v. McHugh, 
49 Pa. Super. 631. 

44. Del.—Eisenman v. Seitz, Ch., 25 
A.2d 496. 

N.r.—Gass V. Wetmore, 264 N.Y.S. 
65$, 238 App.Biv. -39$, afllrmed 191 
K.E. 61'5, 264 N.Y. 663, reargument 
denied and amended 191 N.E. 636, 
264 N.T. 704, reargrument denied 
193 N.E. 328, 265 N.Y. 578. certio¬ 
rari denied 55 'S.Ct. 108, '293 U.S. 
656, 79 L.Ed. 658, petition granted 
55 S.Ct. 208, rehearing denied '55 
S.Ct 212, 293 tr.S. 632, 79 li.Ed. 
717. 

Wis.—Brill v. Salzwedel, 292 N.W. 
908, 235 'Wis. 551. 

3‘3 C.jr« p ^36 note 59. 

45. U.S.—U. S. V. Davis, D.C.Mich., 
37 P. 4'68. 

33 C.J. p ‘536 note 60. 

4G. Iowa.—Soursos v. Mason City, 
296 K.W. 807, 230 Iowa 157—State 
V. Zermuehlen, ‘81 N.W, 164, 110 
Iowa 1. 

47. S.D.—Jones v. Yokum, 123 N.W, 
272, 24 S.D. 3 76. 

33 O.J. p r)26 note* 61. 

JOenaturliig plants 
While national prohibition was In 


force, the National Prohibition Act 
controlled the issuance of permits to 
denaturing plants.—Doran v. Bay 
State Distributing Corporation, C.C. 
A.Mass., '36 F.2d 657. 

MCalt beverages 

Ordinance requiring those desiring 
to sell malt beverages to obtain per¬ 
mit did not apply to sale of domestic 
wines which are not Included within 
term “malt beverages.”—McKown v. 
City of Atlanta, 190 S.B. 571, 184 Go. 
221 . 

48. Conn.—^Wllks v, Liquor Control 
Commission, 190 A. 262, 122 Conn. 
443. 

Ga.—Ebling v. City of Rome, 188 S. 

E. 727, 6-4 Ga.App. 608. 

Pa.—In re Browne’s Appliaition, 22 
Pa.Dist. & Co, 128. 

48. Md.—Lewis v. Qsell, 86 A.2d 
702, 183 Md. 123. 

Mass.—Jubinville v. Jublnville, 46 
N.E.2d 633, 313 Mass. 103, 144 A. 
L.R. 1008. 

Proprietor of filling station, sand¬ 
wich shop, and dance hall, who 
ceased selling liquor when parish 
permit ordinance was passed, but 
kept liquor under counter for per¬ 
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sonal use, was held not to ho llabU* 
for permit fee as “retail dealer” In 
liquors.—Wharton ▼. McDonald, La. 
Aj>p., 162 So. 261. 

60. Or.—Oregon Liquor Control 

Commission v, Anderson Food 
Markets, 87 P.2d 206, 160 Or. 646. 

51. S.D.—City of Pierre v. Stout, 
276 N.W. 922, 65 S.D. 597. 

sa, Tex.—Ex parte Flake, 141 S.W. 

146, 67 Tex.Cr. 216. 

33 C.J. p 536 note 62. 

Army post exchange held not re¬ 
quired to obtain a state license.- 
Falls City Browing Co. v. Reeves, D. 
a.Ky., 40 F.Supp. 35. 

68. N.C.—-State V. Dannenberg, 66 
S.E. 301, 151 N.C. 718. 

W.Va.—Brackman's v. City of Hunt¬ 
ington, 27 S.E.2d 71. 124 W.Va. 21. 
33 C.J. p 536 note 63, 

54. Oa.^—Salter v, Columbus, 49 S. 
E. 734, 121 Oa. 629. 

33 C.J, p 537 note 70. 

55. Kan.—McCarty t. Gordon, 16 
Kan. 35. 

33 C,J. p 637 note 7L 
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storehouse within the state,- from which deliveries 
are made and where bills arc collected.®® 

§ 123. -Clubs or Associations 

Authorities; differ as to whether a bona fide club 
must obtain a license In order to sell liquor to Its mem¬ 
bers. 

Some authorities have held it not necessary that 
a bona fide club, organized for the usual purposes 
of such an association, to which the furnishing of 
liquors to its members is merely incidental, should 
take out a license but according to others, a 
club, association, or fraternal order, whatever its 
purpose or composition, must obtain a license in or¬ 
der to furnish liquor to its members and their 
guests.58 In some jurisdictions it is necessary that 


a club be in continuous existence for a specified pe¬ 
riod of time before it can obtain a license,^ 9 in 
order that the licensing authorities may distinguish 
between bona fide clubs and organizations which 
have no permanent standing and are mere devices 
to obtain the right to sell liquor.^^^ 

Under the Pennsylvania statute, where it appears 
that a club exists merely for the purpose of selling 
liquor to its members, a license will be refused.^^ 
The Pennsylvania statute forbidding the granting 
of licenses in any municipality beyond a stated quo¬ 
ta based on population has been held applicable to 
clubs, so as to require denial of a club license 
where the quota of the municipality is already filled 
or has been exceeded but other authorities have 
held to the contrary.^3 A distinction has been made 


50- U.S.—Reymann Brewing Co. v. 
Brister, Ohio, 21 S.Ct. 201. 179 U. 
S. 445, 4*5 L.Ed. 269. 

33 C.J. p 537 note 72. 

57. S.C.—State v. McMaster, 14 S. 

B. 290, 35 S.C. 1, 28 Am.S.R. 826. 
33 C.J. p 538 note 78. 

5S. Pa.—In re Neptune Club's Liq¬ 
uor License Case, 190 A. 156, 124 
Pa.Super. '549—Application of 
Blake B. Irvin Post No. 52*5, 18 Pa. 
Dist. & Co. 689—Application of 
Monaca Aerie 1412, 13 Pa.Dist. & 
Co. 48-4, 81 Pittsb.Leg.J. 259--Ap- 
peal of Fraternal Order of Orioles, 
Chester Nest No. 158, Com.Pl., 31 
Del.Co. 78—In re Good Will Fire 
Co. Club License, Quar Sess., *20 
Lehigh Co.L.J. 178. 

33 C.J. p 538 note 79. 

B0. Pa,—Appeal of Toung Men’s 
Republican Club of 16th Ward, 190 
A. 527, 125 Pa.Super. 486—In re 
Neptune Club’s Liquor License 
Case, 190 A. 1-56, 124 Pa.Super. 549. 
Acquisition of permanent quarters 
required 

Conn.—Meserole v. Liquor Control 
Commission, 3 A.2d 664, 125 Conn. 
104. 

Cnionge from unincorporated to 
corporate form is not material to the 
required continuous existence.—Mes¬ 
erole V. Liquor Control Commission, 
supra. 

Reorgranlsation 

The continuous existence as a cor¬ 
porate body, required as a prerequi¬ 
site to grant of a club liquor license, 
is not Interrupted by reorganization 
in a federal court proceeding leaving 
the personnel and membership sub¬ 
stantially, and the property and 
functions identically, the same as 
before, the object of reorganization 
being to maintain and continue the 
club.—In re Reading Country Club 
Corporation, 61 Pa.Dlst. & Co. 461, 36 
Berks CO.L.J. 237. 

eOL Conn.—Meserole v. Liquor Con¬ 


trol Commission, 3 A.2d 664, 125 
Conn. 104. 

61. Pa.—Commonwealth v. New 
Deal Civic Club of Dauphin Coun¬ 
ty, Quar. Sess., 53 DauphCo. 46— 
Incorporation of American Citizens 
Club of Masontown, Com.Pl., 2 
Fay.L.J. 49—In re. Appeal from Re¬ 
fusal of Pennsylvania Liquor Con¬ 
trol Board, Quar.Sess., 54 Montg. 
Co. 220. 

62. Pa.—In re Parson-Marnatti 
Post No. 95, *54 Pa.Dist. & Co. 127 
—In re Ten to Bix Club, 5‘2 Pa, 
Dist. & Co. 609—In re Lincoln Slo¬ 
vak Political Club, 52 Pa.Dist. & 
Co. 664—Appeal of Pottstown Post 
No. 780, Veterans of Foreign Wars, 
50 Pa.Dist. & Co. 491, 60 Montg.Co. 
83—In re Nace-Kraft Post No. 255, 
49 Pa.Dist. & Co. 531—Appeal of 
Francesco Fiorentino-Concordia 
No. 454, Order Sons of Italy in 
America, 44 Pa.Dist. & Co. 29, 5 
Fay.L.J. 29—In re Bedford Lodge’s 
License, 43 Pa.Dist. & Co. 714— 
Appeal of Societa’ Di Mutuo Soc- 
corso San Rocco, 4i3 Pa.Dist & Co. 
358—In re Application of Polish 
Nat, Alliance Lodge No. 2006, 43 
Pa,Dist. & Co, 337—^Appeal of Red 
Rose Lodge No, 16, 43 Pa,Dist. & 
Co. 204—In re Herbert Warriner 
Post No. 70’s License, 43 Pa.Dist 
& Co. 6—In re Ontario Tribe’s Li¬ 
cense, 42 Pa.Dist. & Co. 200, 19 
Lehigh Co.L,J. 253—^In re Potts¬ 
town Veterans Ass'n Application 
for Liquor License, 36 Pa.DisL & 
Co. 593, 65 Montg.Co. 346—^Applica¬ 
tion of Ukranian Catholic Ameri¬ 
can Citizens Soc., Quar.Sess., 32 
Del.Co. 483—^Appeal of Fraternal 
Order of Orioles, Chester Nest No. 
158, Com.Pl., 31 Del.Co. 78—In re 
Refusal of Catering Club Liquor 
License to Falrhope Rod and Gun 
Club, Quar.Sess., 6 Fay.L.J. 190— 
Appeal of American Club of Cop¬ 
lay, Quar.Sess., 21 Lehigh Co.L.J. 
109—In re Good Will Fire Co. 
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Club 'License, Quar.Sess., 20 Le¬ 
high CO.L.J. 178—^Application of 
Willow Grove Veterans Home 
Ass'n, Quar.Sess., 61 Montg.Co. 2‘23 
—In re Fairview Fire Co., Quar. 
Sess., 15 NorthumhLeg.J. 377— 
In re Castle Del Giudici 'Society’s 
Liquor License, Quar.Sess., 90 
Pittsb.Leg.J. 538. 

Power and authority to determine 
number of licenses to be issued see 
supra §S 100-102. 

63. Pa.—In re Lebanon Hook & Lad¬ 
der Company’s License, 54 Pa.Dist. 
& Co. 103—^Appeal of Remem¬ 
brance Post No. 442, 53 Pa.Dist. & 
Co. 451—In re Reading Country 
Club Corp., 61 Pa,Dist & Co. 451, 
36 Berks Co.L.J. 237—^Appeal of 
Polish Falcons, 61 Pa.Dist, & Co. 
14, 92 Pittsb.Leg.J. 285—^Appeal of 
St. Patrick’s R. C. B. Ass'n, 60 Pa. 
Dist & Co. 123—Appeal of Elk 
Voiture No. 670, 50 Pa Dist. & Co. 
93—^Appeal of Thomas P. Lambert 
Post No. 2540, V. F. W., 49 Pa. 
Dist. & Qo. 281—Appeal of Legion 
Home Ass’n of Danville, 48 Pa. 
Dist & Co. 123—In re Garrett Vol¬ 
unteer Fire Department’s License, 
46 Pa.Dist & Co. 438—In re B. P. 
O. E. of Monongahela’s License, 43 
Pa.Dist & Co. 467—In re License 
of I. B. P. O. E. of W., John F. 
Moorland Lodge No. 801, 42 Pa. 
Dist & Co. 222 —In re Horton Tp. 
Sportsmen's Club License, 41 Pa. 
Dist. & Co. 261—In re Application 
F. O. B., Aerie No. 546, Quar.Sess., 
3 8 Luz.Leg.Reg. 362—Appeal of 
Angelica Kennel Club, Quar.Sess., 
•87 Berks Co.L.J., 239—^In re Liquor 
•License of Reading Co. Boosters 
Club, Quar.Sess., 36 Berks Co.L.J. 
76—^Appeal by Saint Marco Soc. 
from Decision of Pennsylvania 
Liquor Control Board, Quar.Sess., 
35 Berks Co.L.J. 239—In re Read¬ 
ing Police Home Ass'n Club Liquor 
License Application, Quar.Sess., '35 
Berks Co.L.J, 38, 56 York Leg.Rec. 
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between the filling and the exceeding of the quota, 
a club license being held properly granted where 
the quota has merely been filled, but not where it 
has been exceeded.®^ The dispensing of liquor in a 
club, under a club license, has been regarded as a 
retail sale but there is also authority to the con¬ 
trary. 

An unlicensed club would not be justified in sell¬ 
ing its liquors to any other persons than the mem¬ 
bers and possibly their guests.®^ 

§ 124. - Hotels 

The term "hotel," in licensing statutes, means an 
inn or public house maintained for transient guests. 

Where statutes provide for the grant of licenses, 
or of a special kind of licenses, to keepers of “ho¬ 
tels,'* this word is to be understood as equivalent to 
the common-law term “inn;" that is, it designates 
a public house kept for the entertainment and ac¬ 
commodation of travelers and strangers, open to 
all proper persons who apply, but in the character 
of transient guests, not as permanent lodgers.68 

§ 125. - Manufacturers 

Whether one engaged in a particular pursuit Is re¬ 
quired to obtain a license or permit as a manufacturer of 
liquor, and whether a manufacturer must have a license 
to engage in retail trade, depends on the statutes. 

Statutes frequently require that manufacturers 


of intoxicating liquor secure a license or permit.69 
Under the language of particular statutes, one w'ho 
is engaged in the wholesale purchase, distribution, 
and bottling of alcoholic beverages becomes a man¬ 
ufacturer by adding distilled water when bottling, 
and is required to obtain a manufacturer’s license, 
and a distributor which did no manufacturing for 
a period of years, but sold, stored, bottled and trans¬ 
ported liquor made in previous years has been re¬ 
quired to obtain a manufacturer’s permit during the 
time in which it did no manufacturing.^! Under 
the laws obtaining in some jurisdictions, a manu¬ 
facturer of liquors may not engage in the retail 
trade, even though he sells only his own products, 
without taking out a license as a retailer hi 
others, a license has not been required of those who 
sell directly at the place of manufacture,or who 
make the goods from the products of their own 
farms.'^^ 

A rule of a state board requiring foreign beer 
manufacturers to obtain certificates of compliance 
before sale to local dealers has been declared void 
as unauthorized by statute,*^6 but a state prohibition 
commissioner’s regulations requiring permits for 
nonresident manufacturers and wholesale dealers 
handling products sold strictly for medicinal, toilet, 
and culinary purposes, even though complainants al¬ 
ready held permits under the National Prohibition 
Act, were held validJ® 


129—Appeal of National Clu^ JLiiq- 
uor License, Com.Pl., 28 Erie Co. 
126—In re Carrier Post License, 
Quar.Sess., 28 Erie Co. 39—In re 
Liquor License of Drake Post, No. 
513, American Legion, Old Forge, 
Quar.Sess., 46 Lack,Jur. 213—In re 
Application of American Legion 
Post No. 132, Quar.Sess., 38 Luz. 
Leg.Reg. 120—Application of Citi¬ 
zen's Club, Quar.Sess., 37 Luz.Leg. 
Reg. '267—Application of Lithuani¬ 
an Citizens' Independent Club, 
Quar.Sess., 37 Luz.Leg.Reg. 177— 
In re V.P.W. Club 'Liquor License, 
Quar.Sess., 6 Monroe L.R. 6—In 
re Chateau Post Liquor License, 
Quar.Sess., 90 Pittsb.Leg.J. 216. 

64. Pa.—In re East End Hose Co.'s 
License, 46 Pa.Dist. & Co. 380. 

65. Pa.—In re Lincoln Slovak Polit¬ 
ical Club, 52 Pa.Dist. Sc Co. 564— 
Appeal of Fraternal Order of 
Orioles, Che.ster Nest No. 168, 
Com,Pl., 31 Del.Co. 78, 

66 . Pa.—Appeal of Thomas P. Lam¬ 
bert Post No. 2540, V.P.W., 49 Pa. 
Dlst. & Co. 281. 

67. Mont.—Barden v. Montana Club, 
2‘5 P. 1012, 10 Mont. 330, 24 Am. 
S.R. 27, 11 L.R.A. 593. 

33 C.X p 63'8 note SO. 


68. N.T.—Kelly v. New York, 54 
How.Pr. 327. 

33 C.J. p 538 note 81. 

Definition and nature of inn or hotel 
see Innkeepers § 1. 

ISzemptloxL from quota requirements 
Pa.—Appeal of Chancellor Hall Cor¬ 
poration, 53 Pa.Dist & Co. 83. 

Word defined hy statute 
Pa.—In re Ten to Six Club, 62 Pa. 
Dist. & Co. 609. 

69. U.S.—Pox V. Mills. D.aN.y., .31 
P.2d 290, affirmed, O.C.A., 22 F.2a 
891, certiorari denied 48 S.Ct. 437, 
277 U.S. 589, 72 L.Ed. 1002. 

Addition of oil 

One who merely added a small 
quantity of oil to denatured ahiohol 
and reshipped it without any other 
change or addition to persons who 
diverted it to beverage purposes has 
been held not to be a manufacturer. 
—Quitt V. Stone, D.CMd., 39 F,2d 
210, affirmed, C.C.A., 46 P-2d 405, 
certiorari denied 51 S.Ct. 487, 283 
U.S. 839, 75 L.Ed. 1460. 

The manufacture of four bottles 
of beer does not constitute “engag¬ 
ing in the business" of manufactur¬ 
ing or producing beer, within mean¬ 
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ing of statute authorizing pnrlshos 
and municipal It k*8 to license or reg¬ 
ulate the bu.«ilne.SH of mnnufacturlng 
or producing intoxicating liquors.-- 
State V. Jordan, 20 So.2d 543, 207 
La. 78. 

70. HI.—Wakem S:. McLaughlin v. 
Stclle, 0 N.K.2d 225, .'lOO III. 400. 

71. Ky.—Commonwealth v. XI. K. 
I'oguo Distillery Co.. 140 S.\V.2d 
608, 285 ICy. 745. 

72. Ind.—Skelton v, State, 89 N,R 
81)0, 90 N.K. 897, 173 Ind, 4S2. 

33 C.J. p 637 note €4. 

73. Term.—Taylor v. Vin<!<mt, 12 
Lea 282, 47 Am.K. 3.18, 

33 C.J. p 537 note tl5, 

74. Mo.—State V. Jaeger, 63 
403. 

33 C.J. p 537 note 66. 

75. Cal.—Hlatz Brewing C«». v. Col¬ 
lins, App., 160 P.2d 37. 

76. U.S.—McCormick Se Co. v. 
Brown, W.Va., 52 «.Ct. 522, 286 V, 
S. 131, 76 L.Kd. U)17, 87 A.L.U. 
448. 

Such products were “liquors^ 
within state statute requiring per¬ 
mit for sale thereof,—McCormick 
Co. V. Brown, supra. 
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§ 126. --Physicians and Druggists 

Physicians and druggistis are not permitted, unless 
regularly licensed, to sell intoxicating liquors except as 
medicine; and a license law applicable to all persons re¬ 
quires a druggist to take out a license before he may sell 
or dispense liquors., even for the special purposes of his 
business. 

It is a general rule that druggists are not per¬ 
mitted, unless regularly licensed, to sell intoxicat¬ 
ing liquors except distinctly in the character of med¬ 
icines, or mixed with other ingredients and intend¬ 
ed for medicinal use;'^'^ and the same rule applies 
to physicians.78 Further, a general license law ap¬ 
plicable to all persons alike requires a druggist to 
take out a license before he may lawfully sell or 
dispense intoxicating liquors, even for the special 
purposes of his business.79 A licensed physician, 
as such, has been held not required to take out a 
license to authorize him, in good faith, to supply 
his patients with intoxicating liquors for medicinal 
purposes;^® but a municipal ordinance prohibiting 
the sale of intoxicating liquors by a pharmacist not 
having a permit so to do prohibits a physician not 
having a pharmacist’s permit from selling intoxi¬ 
cating liquor to one representing that he wants it 
for medicinal purposes.^^ 

§ 127. -Public Agents 

Public officers appointed to conduct the traffic In 
Intoxicating liquors do not require licenses. 

Public officers appointed to conduct the traffic in 
intoxicating liquors as a governmental agency, un¬ 
der the dispensary system or the system of town 


agents, are not regarded as liquor dealers or dram¬ 
shop keepers, in such a sense as to require licens- 
es.^2 

§ 128. -Wholesalers 

Licensing statutes generally distinguish In various 
particulars between wholesale and retail liquor licenses. 

Licensing statutes generally contain special pro¬ 
visions as to licenses for wholesalers, and make a 
distinction between wholesale and retail liquor li¬ 
censes, in various particulars 'but jf a statute 
prohibits the sale of liquor in any quantity without 
a license, wholesale dealers are subject to it equal¬ 
ly with retail dealers.84 

Under the Volstead Act, manufacturers and 
wholesale druggists only were authorized to sell liq¬ 
uor at wholesale, and a jobber was not entitled to 
a permit to withdraw whisky from bond for sale to 

druggists.SS 

§ 129. Necessity of Obtaining 

No person may engage In the business of selling liq¬ 
uor without compliance with the license laws. 

A distinction has been made, with respect to tlie 
requirement of a license, between a mere sale of 
intoxicants and the carrying on of a business of 
selling intoxicants.^® Thus, while no person may 
with impunity engage in the business of manufac¬ 
turing or selling liquor without compliance with 
the license laws,®*^ they do not apply to isolated 
sales, not within the spirit and purpose of the stat¬ 
utes.®® Also it has been held that a license or per- 


77. Ky.—Commonwealth v. Powell, 
C2 S.W. 19, 22 Ky.L. 1932. 

33 C.J. p C37 note 73. 

78. Neb.—TTolt v. State, 86 N.W. 
1073, 62 Neb. 134, 

33 C.J. p 537 note 74. 

79. Md.—Slate v. Mellor. 117 A. 
875, 140 Md. 304. . 

33 C.J. p 537 note 76. 

80. S.D.—State V. La Shier, 161 N. 
W. 807, 38 S.D. 454. 

81. Colo.—Bralsted v. People, 88 P. 
150. 38 Colo. 40. 

82. Ga.—Terrell County Dispensary 
Com'r.s V. Thornton, 31 S.B. 733, 
106 Ga. 106. 

83. Tenn.—East Tennessee Brewing 
Co. V. Currier, 150 S.W. 541, 126 
Tonn. 535. 

33 C.J, p 537 note 68. 

Retail license required by wholesal¬ 
er and vice versa see infra § 129. 
Poptdatioii limitation 

Repeal of that part of statute con¬ 
taining a population limitation on 
wholesalers’ permits indicates legis¬ 
lature’s intention that economic rea¬ 
sons should no longer be considered 


a ground for refusal to issue a beer 
wholesaler’s permit.—Klipsch v. In¬ 
diana Alcoholic Beverage Commis¬ 
sion, 21 N.E.2d 701, 215 Ind. 616. 

84. Neb.—State v. Cummings, 22 N. 
W. 545, 17 Neb. 311. 

33 C.J. p 637 note 69. 

85. U.S.—Small Grain Distilling & 
Drug Co. V. Hamilton, C.C.A.Ky., 
276 P. 544. 

86. Cal.—Ex parte Mason, 3'6 P. 401, 
102 Cal. 171. 

87. U.S.—McCormick & Co. v. 
Brown, D,C.W,Va., 58 F.2d 994. 

Ga.—Galssert v. State, 197 S.E. 64, 
57 Ga.App. 842, reversed on other 
grounds 198 S.B. 675, 186 Ga. 599, 
conformed to 199 S.E. 62, 58 Ga. 
App. 471, vacated 199 S.E. 62, 68 
GfiuApp. 471—Ebling v. City of 
Rome, 188 S.B. 727, 54 Ga.App. 608 
—Day V. State, 186 S.E. 202, 63 
Ga.App. 487. 

Ill.—People V. Provenzano, 154 N.B. 
467, 324 Ill. 26. 

N.y.— In re Birner, 282 N.Y.S. 257, 
156 Misc. 722. 

Ohio.—State ex rel. Superior Dis¬ 
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tributing Co. v. Davis, 7 N.B. 2d 
652, 132 Ohio St. 308. 

33 C.J. p 538 note 83. 

Executed and executory sales 
N.Y.—Gass V. Wetmore, 264 N.T.S. 
658, 238 App.Div. 398, affirmed 191 
N.E. 616, 264 N.T. 663, reargument 
denied and amended 191 N.E. 636, 
264 N.T. 704, reargument denied 
193 N.E. 328, 265 N.Y. 578, cer¬ 
tiorari denied 65 S.Ct 108, 293 U. 
S. 656, 79 L.Ed. 658, petition grant¬ 
ed 55 S.Ct 208, rehearing denied 
66 S.Ct 212, 293 XJ.S. 632, 79 L.Ed. 
717. 

Toilet preparations 
Permit is essential to withdraw 
specially denatured alcohol for use 
in manufacturing toilet preparation. 
—Goldman v. Campbell, C.C.A.N.Y., 
45 F.2d 966—Rock v. Blair, D.C.N.Y., 
13 F.2d 1004. 

88, Cal.—In re Akl, 163 P. 338, 82 
Cal.App. 483. 

33 C.J. p 639 note 84. 

Judicial sale 

Alcoholic beverages in possession 
of a debtor are subject to judicial 
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mit is not required for the manufacture of intoxi¬ 
cating liquor by a citizen in his home for his own 
consumption.®^ 

§ 130. - Number of Licenses Required 

a. In general 

b. Different jurisdictions 

c. Different places 

a. In General 

The requirement of a liquor license, or of a particular 
type thereof, generally is not satisfied by the possession 
of a license of a different type. 

If a person conducts a business which is required 
by law to be licensed, but which is not mainly con¬ 
cerned with the selling of liquor, or to which the 
sale of liquor is merely incidental, his license to 
pursue the business in question will not authorize 
him to retail intoxicants, if such retailing by it¬ 
self is made a subject for a separate license;®^ con¬ 
versely, where a person is licensed to sell liquor, 
and in addition operates an incidental business 
which is required to be licensed, the liquor license 
affords no protection to such incidental business.®^ 
Where the statute provides for different kinds of 
liquor licenses, according to the nature of the 
business carried on, as where it distinguishes be¬ 
tween hotels, barrooms, restaurants, and so on, the 
possession of a license of one kind will not protect 
sales made in another branch of the business,®® 

Wholesale and retail. Where the statute differ¬ 
entiates between the wholesale and retail trade in 
liquors, and provides a different form of license for 
the two occupations, a wholesaler cannot sell at re¬ 
tail without having a retailer^s license, and vice 
versa.®® 


Tavern license. In some jurisdictions it has been 
held that a license to keep a tavern necessarily in¬ 
cludes the privilege of furnishing liquor to guests, 
that being a customary part of the business ;®^ but 
elsewhere it has been held otherwise.®^ 

Limitation on the number of licenses to be is¬ 
sued in a locality is considered supra § 100. 

b. Different Jurisdictions 

The possession of a liquor license from a larger gov> 
ernmental unit does not relieve the holder from the re¬ 
quirement of obtaining one from a Jurisdiction contained 
therein. 

As appears supra § 21, the possession of a liquor 
license obtained under the United States internal 
revenue laws, does not authorize the licensee to 
carry on the business in violation of the laws of 
the state, or relieve him from the necessity of tak¬ 
ing out a license required by the state laws. The 
grant of a liquor license by a state does not relieve 
the holder -of the necessity of taking out a license 
from a municipality where he does business, if a 
local license is also required.®® It has been held 
that a state licensing authority may not require an 
applicant for a state license to obtain, as a condi¬ 
tion precedent to granting such license, a license 
from the municipality in which applicant does busi¬ 
ness ;®7 but the effect of a state statute may be 
otherwise.®-® 

Different municipal corporations. The fact that 
a liquor dealer holds a license from the county or 
other subdivision of the state does not exempt him 
from the duty of taking out the license required by 
another jurisdiction in the same territory, such as a 
city or incorporated town, the requirement of a li¬ 
cense being equally and concurrently within the 
power of the two jurisdictions.®® 


or execution sale, and a sheriff needs 
no license to conduct such sale,— 
Brennan v. Pittston Brewing Corpo¬ 
ration, Com.Pl., 35 Luz.Leg.Reg.Pa. 
249, 89 Pittsb.Leg.J. 611—33 C.J. P 
539 note 84 [a] (1). 

89. Ohio.—Spak V. State, 194 N.B. 
439, 48 Ohio App. 371. 

90. Ala.—Mobile v. Richards. 12 So. 
793, 98 Ala. 594. 

33 C.J. p 639 note 85. 

91. Fla.—City of Tampa v. Colum¬ 
bia Restaurant, 194 So. 319, 142 
Fla. 85. 

92. Pa.—^Appeal of Oriole, 22 A.2d 
611, 146 Pa.Super. 464. 

33 C.iT, p 539 note 86. 

A olnh which operates under a 
special private club license is not 
entitled to a license of another type 
at the same time.—Pendennis Club 
V. Alcoholic Beverage Control Board, 
151 S.W.2a 438, 287 Ky. 49. 


93. Ala.—^Harris v. Town of East 
Brewton, 101 So. 216. 238 Ala. 402. 

Ohio.—State ex rel. Joseph R. Pee¬ 
bles Sons Co. V. State Board of 
Pharmacy, 180 N.B. 447, 127 Ohio 
St. 513. 

33 C.J. p 539 note 87. 

Wholesaler as subject to license re¬ 
quirements generally see supra 3 
128. 

94. N.J.—Conover v, Gregaon, 60 A, 
31, 72 N.J.Law 103, reversed on 
other grounds 64 A, 146, 73 N.J. 
Law 596. 

33 C.J. p 539 nO’te 88. 

95- Ala.—Page v. State. 11 Ala 849, 

33 C.J. p 539 note 89. 

96. Wash.—State v. Falkensllne, 
117 P. 264, 64 Wash. 432. 

33 C.J, p 539 note 91- 

97. Fla^—Mechlow v. Vocelle, 22 
So.2d 631—Singer v. Scarborough, 
20 So.2d 126, 155 Fla 367. 
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98. Ga—Ellison v. Loyal, 187 S.E. 
11. 182 Oa 803—^Tate v, Seymour. 
184 S.B. 598, 181 Oa 801, 

Monioipalitles Inolnded 
Statute requiring that applicants 
for state licenses must first obtain 
local licenses relates to those mu¬ 
nicipalities which have enacted or¬ 
dinances providing for the issuance 
of licenses.—City of Falrileld v. X*ap- 
pas, 199 KE. 292, 363 III, 80. 

99. Ky.—Commonwmllh v. llelhack, 
40 S.W. 245, 101 Ky. 166. 19 Ky.L. 
278. 

83 CJ. p 589 note 93, 

Ctixnlnal Ualdllty 

A retail vendor of beer to whom 
licenses to conduct his business have 
been issued by the state and by oily 
wherein it is conducted, and who 
has been refused a license by county 
in which city Is situated, does not 
I commit a crime by continuing to 
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c. Different Places 

A person conducting two or more places of liquor 
business must obtain a separate license for each. 

Where the same person maintains two or more 
bars, saloons, or other places for the sale of liq¬ 
uors, he is required to take out a separate license 
for each.i 

§ 131. -Wrongful Refusal or Neglect to 

Grant 

Wrongful refusal or neglect to grant a liquor license 
is no excuse for engaging in the liquor business without 
a license. 

The fact that the officers charged with the duty 
of issuing licenses wrongfully or arbitrarily re¬ 
fuse or neglect to issue a liquor license to an ap¬ 
plicant, he being eligible and having complied with 
the preliminary conditions, is no excuse for his en¬ 
gaging in the business without actually obtaining 
a license, and no defense to a prosecution for un¬ 
licensed selling ;2 and the refusal of the licensing 
authorities to grant any licenses whatever for the 
sale of liquor, within the territory of their jurisdic¬ 
tion, does not operate as a general license to all 
persons to pursue the traffic.^ 

§ 132. -Impossibility of Obtaining Li¬ 

cense 

The impossibility of obtaining a liquor license Is no 
excuse for engaging in the liquor business without a 
license. 

It is no justification to one selling liqUor without 
a license, and no defense to a prosecution for un¬ 
licensed selling, that it was impossible for him to 
obtain a license, either because there was no pro¬ 
vision for granting licenses in the particular dis¬ 
trict, or no officer competent to issue it, or for other 
reasons.** 
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§ 133. -Performance of Conditions with¬ 

out License 

Compliance with the conditions for obtaining a liq¬ 
uor license, without actually receiving It, does not serve 
as the equivalent of a license. 

Compliance with all the conditions necessary to 
obtain a liquor license is not equivalent to the ac¬ 
tual issue of a license; although a person may have 
presented a proper and sufficient application, execut¬ 
ed the required bond, and tendered the proper fee, 
he cannot legally begin selling until he has actu¬ 
ally received the license.5 

§ 134. Eligibility for Permit or License 

Particular matters relating to eligibility for a 
liquor permit or license are discussed infra §§ 135- 
137. The power and authority to determine the 
number of licenses to be issued are discussed supra 
§ 100 . 

Examine Pocket Parts for later cases. 

§ 135. -Persons 

a. In general 

b. Moral character and similar require¬ 

ments 

c. Requirement as to residence or citi¬ 

zenship 

a. In General 

Liquor licenses or permits will be issued only to- 
persons with proper qualifications, as laid down by stat¬ 
ute or the licensing authorities. 

No person has a vested right to have a license 
for the sale of intoxicating liquors issued to him;®* 
and the qualifications prescribed by the statute must 
be taken as a strict limitation on the right to grant 
such licenses.'^ The licensing authorities are justi¬ 
fied in refusing the privilege to an insolvent or ir¬ 
responsible person,® or to one who cannot give his. 
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carry on his business of selling beer 
at retail.—State v. Robbins, SI P.2d 
1078, 59 Idaho 279. 

1. Fla.—Corpus Juris quoted in 
Long V. Capital Gardens, 194 So. 
826, 627. 142 Fla. 261. 

33 C.J. p 540 note 94. 

2. Ind.—Montpelier v. Mills, 85 N. 
E. 6. 171 Ind, 175, 17 Ann.Cas. 57. 

33 C.J. p 540 note 95. 

3. Wis.—State V. Downer, 21 Wis. 
274. 

33 C.J. p 540 note 96. 

4L Neb.—Hunzinger v. State, 68 N, 
W. 369, 89 Neb, 653. 

U aj. p 640 note 97. 

S, N.T,—Clement v. Smith. X12 N. 

T.S. 965, 60 Misc. 596. 

33 CJ. p 640 note 93 . 

48CJ.S.-16 


6. Cal.—Covert v. State Bd. of i 
Equalization, App., 162 P.2d 717. I 

Pa.—^Appeal of John Wesley Cross 
Post, Quar.Sess., 28 DeLCo. 104— 
Appeal of Slomovitz, Quar.Sess., 35 
Liuz.Lieg.Heg. 413. 

33 C.J. p 640 note 99. 

An operator of a pool room, which 
was not a business designated in 
beverage control act as one to which 
an “on premises*’ license to sell beer 
should be issued, could not invoke 
mandatory provisions of the act 
requiring governing body of a mu¬ 
nicipality or county to issue a li¬ 
cense to any person applying who 
has complied with requirements of 
the act.—McCotter v. Reel, 27 S.E. 
2d 149, 223 N.C. 486. 

7, Conn.—Murphy v. Bergin, 171 A. 
433, 118 Conn. 249. 
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Pa.—Appeal of McDermott, Quar.. 

Sess., 42 Liack.Jur. 207. 

33 C.J. p 540 note 8. 

Requirements for druggists 
Tex.—Texas Liquor Control Board v. 
Cannon, Civ.App., 147 S.W.2d 927* 
—Connell v. Texas Liquor Con¬ 
trol Board, Civ.App., 142 S.W.2d 
732. 

33 aj. p 640 note 8 [b], 

8. U.S.—^National Grain Yeast Cor¬ 
poration V. Mitchell, C.C.A.N.J., 
51 F.2d 600. 

Pa.—^Appeal of Scott, Quar.Sess., 28- 
Del.Co. 393. 

33 C.J. p 540 note 1. 

rinaxLoial standing 

Pa.—^Appeal of McDermott, Quar.. 
Sesa, 42 LaclLJur. 207. 
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personal attention to the business,® or to one who 
in the past has proved himself to be unfit to hold 
a permit and under or apart from statute a li¬ 
cense may be refused where another person or cor¬ 
poration has a financial interest in the premises or 
business,^ 1 and would dominate the applicant in op¬ 
erating the business, 12 especially if such other per¬ 
son is an unsuitable person.i^ 

In the absence of a statutory prohibition,1-4 licens¬ 
es may be granted to married women, 15 corpora¬ 
tions,!® partnerships,!*^ or partners.!® Moreover, 
in the absence of a statute forbidding it a license 
may be granted to two persons jointly;!® but, where 
one of two joint applicants is 'disqualified, the li¬ 


cense will be denied.2® Under varying regulations, 
it has been held that a license may be obtained by 
a municipal corporation,a private club,®® and a 
volunteer fire department,®® and that the same 
person may obtain a wholesale and a retail license, 
provided the two forms of business are not con¬ 
ducted under the same roof.®4 

Under the National Prohibition Act, permits to 
establish bonded warehouses for nonbeverage alco¬ 
hol were not limited to manufacturers or proprie¬ 
tors of manufacturing plants.®^ Permits to use al¬ 
cohol, however, could be issued only to manufac¬ 
turers.®® 


0. Neb.—In re McDonald, 127 N.W. 
888. 87 Neb. 618. 

Pa.—In re Levan’s Application for 
Liquor License, Quar.Sess., 56 
Mont sr. Co. 211. 

S3 C.J. p 640 note 2. 

10. U.S.—Purepac ‘ Corporation v. 

Helvering, D.C.N.Y., 14 F.Supp. 

897. 

11. D.C.—Reichelderfer v. Johnson, 
72 P.2d 552, 63 App.D.C. 334. 

Pa.—Appeal of Esper. Quar.Sess., 2 
Fay.L.J. 23—Yablonowski v. Cze- 
lusnlak, Pa.Com.Pl., 46 Lack.Jur. 
105. 

IiOCantifactTLrer 

Under statute prohibiting retail¬ 
er’s alcoholic beverage permit where 
manufacturer has substantial finan¬ 
cial interest in premises, word “man¬ 
ufacturer" should be construed in 
accordance with its ordinary mean¬ 
ing and generally recognized im¬ 
port; where premises for which re¬ 
tailer's alcoholic beverage permit 
was desired were owned by person 
who was treasurer and substantial 
stockholder of brewing company, 
conclusion that owner was “manu¬ 
facturer” within statute was held 
not unreasonable.—Reichelderfer v. 
Johnson, 72 F.2d 662, 63 App.D.C. 
334. 

12. Tenn.—State ex rel. Nixon v. 
McCanless, 141 S.W.2d 885, 176 
Tenn. 352. 

13. Conn.—^Wllks v. Liquor Control 
Commission, 190 A, 262, 122 Conn. 
443. 

Pa.—Appeal of Esper, Quar.Sess., 2 
Fay.L.J. 23. 

Relatives 

Where a person has shown him¬ 
self to be unfit to hold a license 
for acts of misconduct, the licens¬ 
ing authority may refuse a license 
to relatives of the unfit person on 
the ground that they will be merely 
nominal parties or fronts for the 
P(‘rsons whose license has been rc- 
okod.—McCanless v. State ex rel 
Hamm, 181 S.W.2d 164, 181 Tenn 
:m, 163 A.L.R. 832, 


14. Or.—Jubitz v. Gress, 187 P. 1111, 
95 Or. 332. 

33 C.J. p 641 note 4. 

15. Mich.—Amperse v. Kalamazoo, 
26 N.W. 222, 409, 69 Mich. 78. 

33 C.J. p 641 note 5. 

16. Wis.—State ex rel. Torres v. 
Krawczak, 269 N.W. 607, 217 Wis. 
593. 

33 C,J. p 641 note 6. 

“Person” includes corporation 
U.S.—Owings Mills Distillery v. Hel¬ 
vering, C.aA., 124 P.2d 379. 

Wis,—State ex rel. Ton*es v. Kraw¬ 
czak, 259 N.W, 607, 217 Wis. 693. 
“Manager” In statutory provision 
that license to sell beer in restau¬ 
rant may be taken in name of officer 
or manager means general manager 
of corporation conducting restau¬ 
rant, not manager of particular 
place.—State ex rel. Torres v. ICraw- 
czak, supra. 

17. Wis.—Brill v. Salzwedol, 292 N. 
W. 908, 235 Wis. 551. 

“Person” includes partnership 
Del.—^Eisenman v. Seitz, Ch., 25 A. 
2d 496, 

18. Mo.—State v, Moniteau County 
Court, 45 Mo.App. 387, 

33 C.J. p 541 note 7. 

19. N.J.—State V. Hill, 19 A. 789. 
62 N.J.Law 326. 

33 C.J. p 541 note 8. 

20. Alaska.—In re Ashland, 4 Alas¬ 
ka 486. 

21. S.D.—State ex rel. Town of Isa¬ 
bel v. South Dakota Liquor Con¬ 
trol Commission, 270 N.W. 642, 65 
S.D. 44. 

Municipalities of the third class 
held not entitled to engage in retail 
liquor selling, since statute authoriz¬ 
ing Issuance of licenses to munici¬ 
palities is applicable only to those* 
municipalities which elect a mayor 
and have among their officials a city 
auditor.—State ex rel. Town of Isa- 
ufi V. South Dakota Liquor Control i 
Commission, supra. j 
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Type of license 

Under statute authorizing mtmlci- 
pal corporations to engage in sale of 
intoxicating liquors at retail, munic¬ 
ipality was held entitled to cither 
off-sale or on-sale license, but not 
I to both, to be chosen by governing 
body of municipality in absence of 
vote by electorate.—City of Pierre v. 
Siewert, 261 N.W. 42, 63 S.D. 485. 

22. Mich.—Liquor Control Commis¬ 
sion of Michigan v. Fraternal Or¬ 
der of Eagles, Aerlo No. 629, 281 
N.W. 427, 286 Mieh. 32. 

Pa.—Appeal of Ea.st End Sport .s 
Club frvmi Action of Liquor Con¬ 
trol Board in RtHualng Club Liq¬ 
uor License, Quar.SeHs., 48 Lane. 
Rev, 129. 

Requirement of llconac for clubs 
and a.s.sociatlons .sec supra $ 123. 

A club run for profit ha« been he]<i 
not entitled to a lleense,^—t’otton 
Club V. Oklahoma Tax t^unml.ssion, 
Okl., 168 r.2d 707. 

23. Pa.—In re Garret t Volunteer 
Fire Department’s Lleense, 46 Vn. 
Dist. Co. 438. 

24. Ala,—llarri.s v. Town of East 
Brewton, 191 So. 21$. 238 Ain. 4fi2, 

25. U.S.—Doran v. Colonial Drug K* 
Sales Co., G.C.A.Colo., 58 F.2d 65. 

26. U.S.—Quitt V. Stone, 

46 F.2d 405. certiorari {b*uled 51 S. 
Ct 487, 283 U.S. 839, 75 LHOd. 
1460. 

“Mauufactursr” dsfiued 
“Manufacturer" entitled to alcohol 
permit is ono engaged In working 
raw materials into wares suitable 
for use and manufaciun*r. to ob¬ 
tain permit, need not himself put 
goods in final form In which they 
are offered to retail trade, doing of 
merely one step in manufacture be¬ 
ing sumclent. but one adding amnll 
Quantity of oil to speciBlly dena¬ 
tured alcohol which ho then rashlp- 
ped without further change wns held 
not “manufacturer.”—Quitt v. Stone, 
supra. 
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b. Moral Character and Similar Iteiiuixements 

Requirements as to good moral character and similar 
quulifications must be satisfied by an applicant for a 
liquor license. 

Under statutory provisions that liquor licenses 
may be granted only to persons of good moral char¬ 
acter or good reputation, an applicant must satisfy 
the licensing authorities as to his fitness.27 Un¬ 
less otherwise provided by statute or other legal reg¬ 
ulation, there is no single and absolute criterion or 
standard, and the licensing authorities must judge 
whether the acts and conduct shown are sufficient 
in themselves or as an index to character to dis¬ 
qualify him.28 Under varying statutory provisions 
a license may be refused to a person who is not 
likely to carry on, in conformity with law, the 
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business for which the permit is issued,29 who has 
previously been convicted of a crime,20 particu¬ 
larly of violation of the liquor laws,21 who is 
frequently under the influence of intoxicating liq¬ 
uors,2 2 or who does not keep an orderly, law-abid¬ 
ing house or premises.22 

c. Eequirement as to Kesidence or Citizenship 

Residence or citizenship requirements for a liquor 
license are mandatory. 

A statutory requirement that an applicant for a 
liquor license shall be a citizen of the state, or a 
resident of the county or other district where he 
proposes to do business, is jurisdictio-nal in its na¬ 
ture, and, unless the petitioner satisfies the licensing 
authorities that he possesses this qualification, they 
have no power to grant the license.24 
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27. Pa.—In re Bailor’s License, 42 
ra.Dist. & Co. 411—Roth v. Penn¬ 
sylvania Liquor Control Board, 20 
Pa.Dist. & Co. 696—In re Heaton’s 
Liquor License, Quar.Sess., 30 Del. 
Co. 469—In re Revocation of Szmi- 
gcl’s Liquor License, Quar.Sess., 
66 Montg.Co. 179. 

Bffoct of possession of other permit 

(1) A liquor importer’s basic per¬ 
mit did not entitle it as of right to 
wholesaler’s basic permit regardless 
of fraud, misrepresentation, or con¬ 
cealment of material facts in appli¬ 
cation for wholesaler’s permit.— 
Capitol Wine & Spirit Corp. v. Berk¬ 
shire, C.C.A., 150 F.2d 619, certiorari 
denied 66 S.Ct, 6S1, rehearing denied 
66 S.Ct. snc. 

(2) Where Federal Alcohol Ad¬ 
min i.strat Ion Act provided that per¬ 
mit for doing wholesale liquor busi¬ 
ness should be issued to person oth¬ 
er than those holding permits on 
May 25, 1035, as distillers, rectifiers, 
wine producers or importers only in 
case they were found by secretary 
of treasury to meet certain specified 
standards, the ability to satisfy 
those standards and not the pos¬ 
session of a prior permit as a dis¬ 
tiller, rectiller, wine producer, or im¬ 
porter was a necessary condition un¬ 
der which a basic permit as whole¬ 
saler could be obtained.—Thomas J. 
Molloy Co. V. Berkshire, C.C.A* 
N.Y„ 143 F.2d 218. 

28. Iowa.—Madsen v. Town of Oak¬ 
land, 257 N,W. 649, 219 lowa 216. 

33 C.J, p 541 note 9. 

X&efasaX to answer questions 

Fact that an applicant for a liquor 
license declines to answer incrimi¬ 
nating questions is not conclusive 
that he Is not a man of respectable 
character and standing.—Enos v. 
Hanff, 152 N.W. 397, 98 Neb, 245. 

20. U.S,—Atlanta Beer Distributing 

Co. V. Alexander, C.C.A., 03 F.2d 


11, certiorari denied 58 S.Ct. 645, 
303 U.S. 644, 82 L.Ed. 1106. 

D.C.—Middlesboro Liquor & Wine 
Co. V. Berkshire, 133 F.2d 39, 77 

U. S.App.D.C. 88. 

Pa.—In re Application of Lenahan, 
Quar.Sess., 35 Luz.Leg.Reg. 167. 
Extent of Inquiry 

In determining whether a basic 
permit is proper under Federal Al¬ 
cohol Administration Act the district 
supervisor is not limited to a con¬ 
sideration of formal convictions of 
crimes.—Owings Mills Distillery v. 
Helvering, C.C.A., 124 P.2d 379. 

“Poderal law,” within requirement 
that petitioner for a wine producer’s 
and a wholesaler’s basic permit must 
be likely to maintain operations in 
conformity with federal law, in¬ 
cludes any regulations promulgated 
by lawful authority as well as stat¬ 
utes.—Roumanian Am, Winery v. 
Morgen than, C.C.A., 152 F.2d 452. 

30. U.S.—Monarch Distributing Co. 

V. Alexander, C.C.A., 119 F.2d 953. 
Pa.—Appeal of Hirsch's Liquor Li¬ 
cense, Quar.Sess., 29 North.Go. 253. 

33 C.J. p 541 note 10. 

Officers, directors, or stockholders of 
corporation 

U.S.—Owings Mills Distillery v. Hel¬ 
vering, C.C.A., 124 F.2d 379. 
Hemote convlotioxis for minor of¬ 
fenses do not bar applicant from ob¬ 
taining a beer distributor’s license. 
—In re Smith’s Distributor’s License 
Case, Pa.Quar.Sess., 19 Lehigh CoLL. 
J. 52. 

31. Pa—Rath v. Pennsylvania Liq¬ 
uor Control Board, 20 Pa.Dist. & 
Co. 696—Appeal of Diana, Quar, 
Sess., 46 Lanc,Rev. 619. 

33 C.J. p 541 note 11. 

Ground for refusing license on hear¬ 
ing see infra § 157. 

Conviction of officer and stockholder 
of corporation 

U.S.-T-Owings Mills Distillery v. Hel¬ 
vering, C.C.A., 124 F.2d 379. 
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Where the applicant was acqtiit- 
ted, and there is no other valid ob¬ 
jection, a license must be granted. 
—In re Marchi's Liquor License Ap¬ 
plication, 3 PaDist. & Co. 135. 
Conviction prior to mandatory pe¬ 
riod 

Where a statute forbade employ¬ 
ment on permit premises of any per¬ 
son within two years from the date 
of a liquor law conviction, and ap¬ 
plicant’s husband, employed by her 
on the premises, had been convicted 
six times of liquor offenses, but 
more than two years previously, li¬ 
censing authority still had discre¬ 
tion to refuse license.—^Wilks v. Liq¬ 
uor Control Commission, 190 A. 262. 
122 Conn. 443. 

32. Pa.—In re Bailor’s License, 42 
Pa,Dist, & Co. 411. 

33 C.J. p 641 note 12. 

33. Ky.—Louisville v. Hendricks. 
116 S.W. 747. 

Pa.—In re Smith’s Liquor License. 

Quar.Sess., 54 York Leg.Rec. 40. 

33 C.J. p 541 note 13. 

Ground for refusing license on hear¬ 
ing see infra § 157. 

34. Mo.—State ex rel. Klein v. Bal- 
siger, App„ 161 S.W.2d 521, cer¬ 
tiorari quashed State ex rel. Klein 
V. Hughes, 173 S.W.M 877, 351 
Mo. 651. 

Pa.—^Appeal of Cheris, 19 Pa.Dist. & 
Co. 629—^In re Progressive Club 
License, Quar.Sess., 27 Del.Co. 262. 
Wis.—Vieau v. Common Council of 
City of Chippewa Falls. 292 N.W. 
297, 235 Wis. 122. 

33 C.J. p 641 note 14. 

Residence, but not domicile, held 
required.—In re Smith's Distribu¬ 
tor’s License Case, Pa.Quar.Sess., 19 
Lehigh Co.L.J. 62. 

Foreign corporation held ineligible. 
—In re Progressive Club License, 
PsuQuar.Sess., 27 Del.Co. 262—33 C. 
J. p 541 note 14 
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§ 136. -Places 

a. In general 

b. Vicinity of certain places or institu¬ 

tions 

a. In G-bneral 

Restrictions as to the particular places and localities 
where licenses may be issued have been held mandatory. 

When a statute, ordinance, or proper regulation 
makes restrictions as to particular places,35 or lim¬ 
its the districts, localities, or zones where bars or 
saloons may or may not be licensed,^® its provi¬ 
sions are mandatory, and the licensing authori¬ 
ties have no power to grant licenses in disregard 
of them.37 Notwithstanding the absence of such 
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restrictions, it has been held that the licensing au¬ 
thority may deny a license where the proposed lo¬ 
cation is improper by reason of surroundings.38 

b. Vicinity of Certain Places or Institutions 

Restrictions prohibiting the issuance of a license 
within a specified distance of particular places or insti¬ 
tutions, or other licensed premises, have been held man¬ 
datory. 

Where a statute or regulation forbids the issu¬ 
ance of a license for a place within a designated 
distance of certain places or institutions, such as 
schools, colleges, churches, or other specified plac¬ 
es, the prohibition has been held mandatory and 
binding on licensing authorities,and these provi¬ 
sions are liberally construed in favor of the places 
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35. Fla.—State ex rel. First Presby¬ 
terian Church of Miami v. Fuller 
187 So. 148, 136 Fla. 788. 

Tenn.—McCanless v. State ex rel 
Hamm. 181 S.W.2d 154. 181 Tenn. 
308. 163 A.L.R. 832. 

"Premises” oonstroed 
Mont.—McFatridge v. District Court, 
Seventh Judicial District, in and 
for Richland County, 122 P.2d 834, 
113 Mont 81. 

N.T.—Pierse v. Zimmerman, 6 N.T. 
S.2d 703, 255 App.Div. 708. 

Place of amnsement 

(1) Under some statutes or regu¬ 
lations, a place of amusement, such 
as a baseball park, may not obtain 
a license.—In re Shibe, 177 A. 234. 
117 Pa.Super. 7—33 C.J. p 642 note 
15 [b]. 

(2) Although a statute provides 
that premises lawfully licensed to 
sell liquor may with special permis¬ 
sion offer certain forms of amuse¬ 
ment, it does not follow that all 
places of amusement or places op¬ 
erated in connection therewith are 
entitled to obtain a license to sell 
liquor or, having obtained one, to 
retain it.—^Appeal of Oriole, 22 A,2d 
^11, 146 Pa.Super. 464—^Appeal of 
Wagner, Quar.Sess., 19 Lehigh Co. 
L.J, 417. 

Suitable premises 

(1) An applicant must have suita¬ 
ble premises in which to carry on 
the licensed business. 

Conn.—Batters v. Dunning, 49 Conn. 
479. 

Mont.—State ex rel. McCarten v. 
Harris, 115 P.2d 292, 112 Mont. 
344. 

(2) The word "suitable" is limit¬ 
ed to the fitness of the premises for 
the business which the state licenses 
to be there conducted.—^MePatridge 
V. District Court, Seventh Judicial 
District, in and for Richland Coun¬ 
ty. 122 P.2d 834, 113 Mont 81. 
Distributor and retailer In same 

premises 

A statute prohlbitlniT the issuance 


of a distributor's license for any 
oremises in any part of which there 
Is operated any retail liquor busi¬ 
ness has been held not to prevent 
the Issuance of such license for any 
part of a building because a club in 
another part held a retail liquor li¬ 
cense if there is no means of com¬ 
munication or physical connection 
between the two portions of the 
building.—Appeal of Thorwart, 26 
Pa.Dlst. & Co. 367. j 

36. Fla.—City of Miami Beach v.! 
State ex rel. Patrician Hotel Co., 
200 So. 213, 145 Fla. 716. 

Pa.—Borough of Kingrston v. Kalan- 
osky, 38 A.’2d 393, 155 Pa.Super. I 
42*4. 

37. N*.T.—Calvary Presbyterian 
Church V. State Liquor Authority, 
281 N.y.S. SI, 246 App.Div. 176, 
affirmed Trustees of Calvary Pres¬ 
byterian Church V. 'State Liquor 
Authority, 200 N.B. 288, 270 N.Y. 
497. 

33 C.J. p 642 note 16- 

3S- U.S.—Doran v. Colonial Drug & 
Sales Co., C.C.A.Coio., 58 F.2d 65. 
WIs.—State ex rel. Higgins v. City 
of Racine, 264 N.W, 490, 220 Wis. 
107. 

39. Cal.—Board of Trustees of Le- 
land Stanford Junior University 
V. State Board of Equalization, 37 
P.2d 84, 1 Cal.2d 784, 98 A.L,R. 775. 
Fla.—State ex rel. First Presbyterian 
Church of Miami v. Fuller, 182 So. 
>888, 133 Fla. 5*54, rehearing denied 
183 So, 726. 134 Fla. 212, 

Ky.—Dougherty v, Kentucky Alco¬ 
holic Beverage Control Board, 130 
S.W.2d *766, 279 Ky. 262. 

Pa.—^Appeal of American Legion 
Home Ass'n, Quar.Sess., 88 Luz. 
.(Leg.Keg. 439. 

Tex,—Stubbs v. Texas Liquor Con¬ 
trol Board, Civ.App., 166 S.W.2d 
178. 

33 aJ. p 642 note 16. 

Discretion of licensing authorities 
see infra 5 IS4. 
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OrdinaxLoe held valid 
Tenn.—Cravens v. Storie, 133 S.W.2d 
609, 176 Tenn. 285. 

Regrnlation. held invalid 
Md.—Federico v. Bratten, 30 A-2tl 
776, 181 Md. 607. 

Place of worship 

(1) As to what constitutes a 
church or place of worship, it has 
been held that religious worship has 
no technical meaning, and that de¬ 
nomination, tenet, creed, mode of 
worship, and church orgrtnlzatlon are 
not essential; it is sufficient that 
religious services or meetings are 
regularly held In a building devoted 
solely to such purpose. 

Ky.—Dougherty v. Kentucky Alco¬ 
holic Beverage Control Board, 130 

S. W.2d 756, 279 Ky. 262. 

N.T.—Calvary Presbyterian Church 
V. State Liquor Authority, 281 N. 

T. S. 81, 245 App.Div. 178. affirmed 
Trustees of Calvary Pre.Hbyterlan 
Church V. State Liquor Authority, 
200 N.B. 288, 270 N.T. 497. 

(2) Fact that church had a sex¬ 
ton’s apartment within building, oc¬ 
casionally occupied but not needed 
as residence for sexton, did not 
change or modify character of build¬ 
ing as a church,—Calvary Presby¬ 
terian Church v. State Liquor Au¬ 
thority, 281 N.T.S, 81. 245 App.Div. 
176, affirmed Trustees of Calvary 
Presbyterian Cliurch v. State IJquor 
Authority, 200 N.E, 288, 270 N.T, 407. 

(3> Rectory used as residence by 
pastor of church and his family, and 
not for church purposes, wan not 
within protection of statute,—Man- 
delcorn v. Bruckman, 42 N.y.S,’2il 
716, 268 App.Div. SOS, affirmed 54 K. 
E,2d 386, 292 N.T. 613. 

Where a school was dlsoontlnned, 
its premises no longer come within 
the protection of the statute.—Hab‘y 
V. Bailey, Oa., 34 S.E.2d 685. 

Blsioes or hostltmtiohs named 
in statute are not protected.^—02d- 
aker v, Moor% 57 P«2d 1225» 47 Aria. 
64T. 
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or institutions which they were designed to pro¬ 
tect.^® Also, under some statutes or regulations, 
the issuance of a license for premises withip a 
designated distance of other licensed premises is 
prohibited.^l 

How measured. The manner in which the dis¬ 
tance should be measured may be laid down by stat¬ 
ute, ordinance, or regulation of the licensing au¬ 
thorities,^2 and in measuring the distance between 
the premises for which a license is sought and a 
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church, school, etc., it has been held, sometimes by 
virtue of express provisions, that the distance should 
be measured by a direct and straight line^^ from 
and to the nearest points of the respective proper¬ 
ties,^^ or from the front door to the front door,^^ 
rather than by the usually traveled route or by the 
street lines.^® It has also been held that the dis¬ 
tance should be measured between the main front 
entrances, following the route of ordinary pedes¬ 
trian travel,47 or that it must be measured from 
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40. N.Y.—Calvary Presbyterian 
Church V. State Liquor Authority, 
281 N.Y.S. 81, 245 App.Div. 176, af¬ 
firmed Trustees of Calvary Pres¬ 
byterian Church V. State Liquor 
Authority, 200 N.B. 288, 270 N.Y. 
497. 

42 C.J. p 542 note 16 Ca]. 

Xuterveiiixisr mtinleipallty line 
Where statute forbade issuance of 
license for premises within twenty- 
five hundred feet of a school or 
church, except in incorporated cities 
and towns, a liquor store outside a 
municipality could not be located 
within twenty-five hundred feet of 
a school and church inside the adja¬ 
cent corporate limits, notwithstand¬ 
ing under city ordinance, limitation 
was only three hundred feet and that 
location sought was more than three 
hundred feet from the nearest school 
or church.—Paxson v. Maroon, 4 So. 
2d 12, 14'8 Pla. 231. 

41. N.Y.—-In re Greenfield, 82 N.Y. 
S.2d 471. 

lOegulation. held valid 
N.Y.—Silberglied v. Mulrooney, 270 
N.Y.S. 290, 150 Misc. 261. 

Statutes ox ordiuaaoes construed 

(1) Under an ordinance prohibit¬ 
ing the issuance of a license for 
premises within a specified distance 
■of an existing licensee, applicant 
was entitled to a license at a place 
within such specified distance of a 
licensee holding a license from the 
state but located outside the mu¬ 
nicipality.—State ex rel. Williams v. 
City of Miami, Fla., 22 So.2d 505. 

(2) Where an ordinance provided 
that when a package store should be 
discontinued for a certain number of 
days it could not be resumed as such 
if within a specified distance of an 
existing package store, discontinu¬ 
ance was not shown by a mere tem¬ 
porary suspension for a reasonable 
time for reasons beyond the owner’s 
control.—Ullman ex rel. Eramo v. 
Payne, 16 A.2d 286, 127 Conn. 239. 

(3) Under a statute prohibiting 
the ls.4uance of a license for any 
premises located within a specified 
distance of similarly licensed prem¬ 
ises on the same street or avenue, a 
license was granted to an applicant 
whose premises were less than the 
specified distance from another li¬ 


censee on the same avenue, where 
such avenue, at the points of loca¬ 
tion of the two premises, bore differ¬ 
ent names.—^Jacob Oberson, Inc., v. 
Seyopp Corporation, 295 N.Y.S. 346, 
251 App.Div. 170—Pincus v. Kail, 29 
N.Y.S.2d 688, affirmed 32 N.Y.S.2d 
127, 263 App.Div. 807, appeal denied 
32 N.Y.S.2d 783, 263 App.Div. 856. 

(4) However, the issuance of li¬ 
cense for retail sale of liquors and 
wines for off-premises consumption 
at place within a specified distance 
south of similarly licensed retailer’s 
premises, located on same physically 
continuous thoroughfare, originally 
known as “Fourth Avenue,” beyond 
northern boundary of intervening 
“square,” although described by 
number on such square, was held im¬ 
proper, so as to authorize injunction 
order.—Prank v. Hub Liquors, 279 
N.Y.S. •636, 244 App.Div. 496, af¬ 
firmed 198 N.E. 559, 26’8 N.Y. 688. 

(5) The statute prohibiting the li¬ 
censing of an off-sale retail liquor 
store within a specified distance of 
a like store on the same street or 
avenue does not prohibit the licens¬ 
ing of such a store within such dis¬ 
tance of a like store on a different 
street or avenue.—^Pierse v. Zimmer¬ 
man, 5 N.Y,'S.2d 703, 255 App.Div. 
708. 

(6) The official designation of two 
Intersecting avenues, at an intersec¬ 
tion, as a “square” did not change or 
obliterate either avenue, and the 
specified distance test was to be ap¬ 
plied without reference to the desig¬ 
nation of “square.”—^Weber v, Chris- 
amalis, 30 N.Y.S.2d 874, 177 Misc. 
772, affirmed 32 N.Y.S.2a 128, 263 
App.Div, '806, appeal denied 32 N. 
Y.S.2d 782, 263 App.Div. 866. 

42, Cal.—Board of Trustees of Le- 
land Stanford Junior University.v. 
State Board of Equalization, 37 P. 
2d '84, 1 €al.2d 784, 96 A.L.R. 775. 

Pa.—In re Blmen’s License, 51 Pa. 
Dist. & Co. 477—^Tucci v. Pennsyl¬ 
vania Liquor Control Board, Quar. 
Sess., 6 Sch.Reg. 382. 

43. Cal-—Board of Trustees of Le- 
land Stanford Junior University v. 
State Board of Equalization, 37 P. 
2d '84, 1 Cal.2d 784, 96 A.L.R. 776. 

Pa.—Tucci V, Pennsylvania 'Liquor 
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Control Board, Quar.Sess., 6 Sch. 
Reg. 382. 

Tex.—Stubbs v. Texas Liquor Con¬ 
trol Board, Clv.App., 166 S.W.2d 
178. 

33 C.J. p 542 note 15 [n] (2). 

44. Ky.—^Dougherty v. Kentucky 
Alcoholic Beverage Control Board, 
130 S.W.2d 756, 279 Ky. 262. 

Same street or avenue 
Under statute prohibiting issuance 
of liquor license for premises locat¬ 
ed on same street or avenue as and 
within a specified distance of church 
or other place of worship, premises 
located on comer within such dis¬ 
tance from building used for church 
or other place of worship on one 
street was within restricted area 
although single entrance to premises 
was located on other street.—Dough¬ 
erty V. Kentucky Alcoholic Beverage 
Control Board, supra. 

45. Tex.—Stubbs v. Texas Liquor 
Control Board, Clv.App., 166 S.W. 
2d 178. 

Cohstmctlon and application 

(1) The phrase “from front door 
to front door” as used in statute or 
regulation prohibiting the granting 
of a license for the sale of intoxicat¬ 
ing liquors, or traffic therein, within 
a certain distance of a named insti¬ 
tution or place, refers to any door 
of the institution or saloon, since 
the institution or saloon may have 
several “front doors” and may face 
on two or more streets.—Stubbs v. 
Texas Liquor Control Board, supra. 

(2) Measuring from back entrance 
of one to front entrance of the other 
or vice versa, as adopted by board 
in estimating distance, not improper,- 
even though such distance is shorter 
than from front to front.—In re Ap¬ 
plication of Schott for Retail Liquor 
License, Pa.Quar. Sess., 35 Luz.Leg. 
Reg. 68. 

46. Tex.—^Hallum v. Texas Liquor 
Control Board, Civ.App., 166 S.W. 
2d 175, error refused—Stubbs v. 
Texas Liquor Control Board, Civ. 
App., 166 S.W.2d 178, error re¬ 
fused. 

47. Fla,—State ex rel. First Presby¬ 
terian Church of Miami v. Fuller, 
187 So. 14*8, 136 Fla. 788. 
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property to property in a straight or air line from 
a point on the curb or street line directly opposite 
the end of the church or other building to a point 
on the curb line in front of the proposed establish¬ 
ment.^^ Under a provision that no retail off sale 
liquor license shall be granted for premises located 
within a specified distance of any premises holding 
a similar license, measurement should be made in 
a straight line from store to store and not as a per¬ 
son would walk safely and properly with right an¬ 
gles at crossings and due observance of traffic reg¬ 
ulations.^^ 

§ 137. -Nature of Traffic 

Under some statutes licenses may be issued only to 
places where the sale of liquor will be an incidental ad* 


junct to the principal established business rather than 
itself the principal object or business. 

Under some statutes licenses may be issued only 
to places where the sale of liquor will be an inci¬ 
dental adjunct to the principal established business 
rather than itself the principal object or business.®^ 

§ 138. Transfer of License 

A liquor license is not transferable unless a statute 
permits transfer. 

Except where a statute provides that the holder 
of a liquor license may sell or assign it, with the 
consent and approval of the licensing authorities, 
a license is not assignable or transferable, and a 
transferee is not protected by the license and 
a provision in a statute or ordinance prohibiting the 
transfer or assignment of a license is valid.''"" 


48. Pa.—In re BetofC’s License, 36 
Pa.Dist. & Co. 32—In re 'Somach’s 
License, S6 Pittsb.Leg.J. ‘315. 

Different metliod applied 

In calculating the distance, meas¬ 
urement Is to be made from the 
nearest point in the building line of 
the one property hy the shortest 
straight line to the nearest point in 
the building line of the other proper¬ 
ty, at least where both properties are 
upon the same street, and all of both 
properties is used or usable for the 
purposes Involved: neither the route 
from door to door normally trav¬ 
ersed by pedestrians, nor an airline 
from a point on the curb line direct¬ 
ly in front of the door of one build¬ 
ing to a point on the curb line of the 
same street directly in front of the 
other building, and thence to its 
door, is an appropriate method.—In 
re Kulbicas’ License, 34 Pa.Dlst & 
Co, 423. 

49. N.T.—In re Greenfield, 32 N.Y. 
S.2d 471, 

Absence of definite metliod 

The fact that provision of Alcohol¬ 
ic Beverage Control Law stating that 
no retail off sale liquor licen.se 
should be granted for any premises 
located within fifteen hundred feet 
of any premises holding a similar 
license on same street did not set 
out any definite method of measure¬ 
ment did not mean that it should be 
applied differently from other sec¬ 
tions specifically providing for 
straight line measurement.—In re 
Greenfield, supra. 

50. Conn.—Melarose v. Liquor Con¬ 
trol Commission of Connecticut, 
194 A. 725, 123 Conn. 318~Guil- 
lara v. Liquor Control Commis¬ 
sion, 135 A. 398, 121 Conn. 441, 105 
A.L.R. 563. 

Pa,—Appeal of Scott, Quar.Sess., 28 
Del.Co. 393—Appeal of Gerba, 
Quar.Ses.<»., 7 Fay.L.J. 219—Wren 
V. Westpfahl, Com.PI., -46 Lack. 
Jur. 169—-Application of Hillside 


Hotel, Quar.Sess., 20 Lehigh Co.L. 
J. 146, 57 York Leg.Rec. 147. 
Rastanrants 

(1) Restaurant liquor license will 
be refused if applicant docs not have 
a bona fide eating place, fully 
equipped and completed, and in actu¬ 
al operation. 

Conn,—Melarose v. Liquor Control 
Commi.ssion of Connecticut, 194 A. 
725, 123 Conn. 318. 

Pa,—In re Bailor's License, 42 Pa. 
Dist. & Co, 411—Appeal of Sutula, 
Quar.Sess., 21 Brie Co. 157. 

(2) A liquor license will not be 
granted so that a rcstnurant may 
commence or continue in business.— 
In re Bailor’s I-»icense, supra—Ap¬ 
peal of Gerba, Quar.Sess., 7 Fay,L.J. 
210 . 

61. N.J.—South Jersey Retail Liq¬ 
uor Dealers A.s.s’n v. Burnett, 14 
A. 2d 487. 125 H.J.Law 105. 

33 r.J. p 56“! note 75. 

Tran.sfer to now location see supra S 

112 . 

An agreement to transfer is with¬ 
in a statutory authorization of 
transfer,—Roodvoets v. Anscer, 13 
N.W.2d 850, 30*8 Mich. 360. 
Consideration 

(1) Where liquor tax certificate 
was transferred for note for Its 
agreed value, fact that bargain was 
bad one was Insufficient to prove 
failure of consideration for note,— 
Rupport V, Singhi, 153 N.E. 33, 243 
N.Y. 156. 

(2) Where defendant gave plain¬ 
tiff demand note for bonus value of 
liquor license, with power of attor¬ 
ney transferring his rights in li¬ 
cense as collateral for note, plain¬ 
tiff’s transfer of certificate to third 
person without demanding paynumt 
of note when defendant was not in 
default was unauthorized, and 
cnu.sed failure of consideration for 
note; where plaintiff's testimony on 
direct and cross examination was 
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contradictory as to whether he 
transferred license to third person 
under power of attorney given as 
collateral security for note when de¬ 
fendant was not in default, i.ssue 
of failure of con.sideration wn.^ for 
jury.—Rupport v. Singhi, 209 N.Y.S. 
321. 212 App.Div. 630. 

IxijTin.ction against transfer 
Pa.—^Woods V. Suppan, 63 D. O 
425. 

52. Fla.—City of Miami Beach v. 
•Slate ex rel. Patrielnn Hotel Co. 
200 So. 213, 145 Fla. 716. 

Iowa.—Soursos v, Mn.son City, 29R 
N.W. 807, 230 Iowa 157. 

—Jubinvllle v. Jubinville, 46 N 
K.2d 533, 313 Mas.s. 103, 141 A.L.R. 
1003. 

N.Y.—Fitzgerald Bros. Brewing Co, 
v. Meyt‘rs, 10 N.Y.S.2d 963. 

Pa,—Woods V. Sui>pan, 53 ra.Dlst, 

Co. 425. 

33 C.J, p 661 note 73. 

Transfer to lessao by licensed 
owner of building i.s not permitted.^— 
Shannon v. M.hIhs’o l^i.stilling Corpo¬ 
ration, 120 S.W.’id 745, 275 Ky. 61. 

53. Fla.—CMty of Miami Beach v. 
State ex rel. Patrician Hotel Co„ 
200 So, 213. 145 Fla. 716. 

Purpose of statute prohibiting trans¬ 
fer 

J.»egi.islature’H purpose in declaring 
that liquor license shnuld not be 
deemed property subject to Inherit¬ 
ance, wibs or any other trnnufer or 
diapoHitlon, is that lIcenHces should 
hold licenscH free frt>m any device 
which would subject liccnsi's to con¬ 
trol of other persons.—Walsh v, 
Bradley. 190 A. 88, 121 N.J.IOq, 369. 
Option to pnrohas* hold void 
Agreement giving purchaser of re¬ 
tail liquor llcensife’s chattels on dis- 
tre«» or execution option to buy li¬ 
cense at specified price was held 
void as contrary to policy of law de¬ 
claring that license should not bo 
deemed property, alnoe purchaser 
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Where transfers are permitted, they are good only 
in favor of persons who are not denied the right 
to hold licenses originally.®* 

§ 139. Powers and Liabilities of Ofi&cers 

Liquor licensing authorities must not exceed the pow¬ 
ers prescribed for them by statute. 

Except in so far as they may be vested with a 
measure of discretion, officers charged with the 
grant of liquor licenses or permits must keep strict¬ 
ly within the limits of their powers and authority 
as prescribed by the statute.55 Members of a board 
whose duty it is to pass on applications for liquor 
licenses disqualify themselves from acting on an 
application by signing the petition on which it is 
based but they are not disqualified because of 
relationship to the applicant for license.^? 

§ 140. -Fees and Compensation 

The compensation of the licensing officers Is usually 
fixed by statute. 

The fees or compensation of commissioners or 


§ 143 

boards issuing liquor licenses are usually provided 
for by statute.SS 

§ 141. - Responsibility for Grant or Re¬ 

fusal of License 

Licensing officers are held answerable only for cor¬ 
rupt acts and dereliction of duty. 

Officers in charge of liquor licenses are not to be 
held answerable for mere mistakes or errors of 
judgment; but they are subject to indictment when 
their action in granting or refusing licenses was 
prompted by corrupt motives, or amounts to a gross 
abuse of discretion or a plain dereliction of duty.^^ 
They are not personally liable to the licensee;®^ 
the latter, if clearly entitled to a license, may en¬ 
force his rights by mandamus, but the proceeding 
on his application is so far judicial as to protect 
the officers from civil actions for damages,®^ and, 
as they do not act as agents of the city or town, but 
as public officers, the municipality is not answerable 
for their acts, in the absence of any statute to the 

contrary.62 


B. PROCEEDINGS TO OBTAIN LICENSE OR PERMIT 


§ 142, In General 

Proceedings to obtain a license or permit to man¬ 
ufacture or sell intoxicating liquors are considered 
infra §§ 143-166. 

Examine Pocket Parts for later cases, 

§ 143. Application for License 

An application for a liquor license must comply with 


statutory provisions as to Its contents and the time for 
filing it. 

Under statutes providing for the granting of li¬ 
censes a proper application ordinarily is a condi¬ 
tion to the jurisdiction of the licensing authority.^3 
While such a petition should be in the form and 
contain all that the statute requires to appear in 
it,®^ its substance is mainly to be regarded, and its 
form should not be judged by the strictest rules; 


would bo induced to bid for val¬ 
ue of chattels and of license in ex¬ 
cess of specified price and license 
would be made subject, in some de¬ 
gree, to landlord's lien.—^Walsh v. 
Bradley, supra. 

54. Md.—Baltimore Retail Liquor 
Package Stores Ass'n v. Kerngood, 
180 A. 200, 171 Md. 42-6, 109 A.L.R. 
1253. 

Pa.—In re Application of Lenahan, 
Quar.S(*ss., 35 I..uz.Leg.Reg. 167— 
Appeal of Stathakis, Quar.Soss., 33 
Lux.Log.Reg. 401—Appeal of Wlt- 
mer, Quar.Soss., '66 York Leg.Rec. 
141. 

55. U.S.-—Daub v. Moss, D.C.N.Y., 
40 P.2d 646—Solkow v. Campbell, 
C.C.A.N.Y., 45 P.2d 971, certiorari 
denied 51 S.Ct. 402, 283 U.S. 844, 75 
L.E!d. 1454—Quitt v. Stone, D.C. 
Md., 39 F.2d 219, afllrmed. C.C.A, 
46 P.2d 405, certiorari denied 61 
S.Ct. 487, 283 U.S. 839, 76 L.Ed. 
1450—Blackman v. Mellon, D.C.N. 
y., 6 P.2d 987. 

Pa.—In re Revocation of Liquor Li¬ 


cense of Bayer, Quar.Sess., 38 Luz. 
Leg.Reg. 68. 

33 C.J. p 543 note 17. 

Discretion of licensing authorities 
generally see infra S 1'54. 

56. Neb.—Rosenberg v. Rohrer, 120 
N.W, 159, 83 Neb. 469. 

33 O.J. p 643 note 18. 

57. Vt.—Davidson v. Whitehill, 89 
A. lO’Sl, 87 Vt. 499. 

58. Mo.—State v. Bell, 24 S.W. 765, 
119 Mo. 70. 

'33 C.J. p -543 note 20. 

59. N.H.—Sargent v. Little, 68 A. 
44, 72 N.H. 555. 

33 C.J. p 643 note 21. 

60. Ill.—Paoli V. Mason, 69 N.E!.2d 
499, 325 IlLApp. 197. 

33 C.J. p 543 note 22. 

61. Mich.—Amperse v. Winslow, 42 
N.W. 823, 75 Mich. 234. 

3‘3 C.J. p 643 note 22. 

Mandamus to compel issuance of li¬ 
cense see infra § 160. 

62U Mass.—^McGinnis v. Medway, 57 

i N.E. 210, 176 Mass. 67. 
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63. Ga,—Campbell v. Thomasville, 
64 S.B, 815, 6 Ga.App. 212. 

33 C.J. p 543 note 24. 

Where liquor penult as approved 
was never delivered, application re¬ 
mained open, and prohibition admin¬ 
istrator could act either favorably or 
unfavorably thereon.—Mt. Morris 
Distributing Corporation v. Doran, 
D.C.N.Y., 36 P.2d 489. 

Duty to approve application to with¬ 
draw alcohol 

U.S.—Gautierl v. Sheldon, D.C.R.I., 7 
P.2d 408. 

“Application** and “petition.” synony- 
mons 

Ark,—Cook v. Glazer’s Wholesale 
Drug Co., 189 S.W.2d 897. 

64. U S.—Thomas J. Molloy & Co. 
V. Berkshire, C.C.AN.T., 143 P.2d 
218. 

Fla.—City of Miami Beach v. State 
ex rel. Patrician Hotel Co., 200 So. 
213, 145 Fla. 716. 

33 C.J. p 543 note 25. 

Estimate of alcohol to he used 
Application for permit to use de- 
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§ 144 


and mere informalities in the application are not 
sufficient ground for refusing the license.^® If re¬ 
quired to disclose the names of all those interested 
in the applicant's business,or to contain the names 
of sponsors or sureties for applicant, or the consent 
of adjoining property owners,®*^ the application is 
fatally defective where it fails to include them. It 
should, of course, be signed by applicant®^ and filed 
within the time specified by statute.®® 

§ 144. - Withdrawing and Renewal of 

Application 

An application cannot be withdrawn without permis¬ 
sion. An order denying an application will not prevent 
the filing of a new one unless It is forbidden by statute. 

A petitioner for license cannot withdraw his ap¬ 
plication without leave, and this will not be grant¬ 
ed where the effect would be to block the applica¬ 
tion of a fit and suitable person.*^® An order of the 
licensing authorities denying the application does 
not estop or prevent the petitioner from renewing 
his application or filing a new petition,^! except in 
so far as the statute may forbid this to be done 
within a limited time after action taken on the 
first,'^® 

§ 145 . -Affidavit of Applicant 

An applicant for a liquor license must file the affi¬ 
davits required by statute. 

An applicant for a liquor license must file the 
affidavits required by statute.*^® Where the law 


requires applicant to file an affidavit, promissory 
in its nature, of his intention duly to observe all 
the requirements of the law, the license is void if 
issued without such an affidavit or if it does not 
contain the material statements required.^^ The 
same is true of a provision requiring an affidavit 
that the signatures of persons joining in the peti¬ 
tion or recommending it are genuine, and were not 
procured by fraud, bribery, or deception.^® 

§ 146. - Notice of Application 

Notice of an application must comply with statutory- 
requirements as to form, substance, and publication 
thereof. 

Applicants must comply with licensing laws pro¬ 
viding that notice shall be given, in some public 
manner, of all applications for liquor licenses, for 
a prescribed period of time, in order that persons 
interested in contesting particular applications may 
be fully informed when and where to take action.7<> 
Such notice must comply in form and substance 
with the statutory requirements,'^7 and, when it is 
so required, must be published in one or more news¬ 
papers for the prescribed time.75 Where the law 
leaves it to applicant to select the paper in which 
the notice shall be published, the licensing board 
has no authority to select or designate If In¬ 
is required to have the notice published in the news¬ 
paper having the largest circulation in the county, 
the publication will not be declared invalid, on a 
dispute as to the circulation of the paper selected,®^ 


natured alcohol, providing- that “it l3 

estimated that-wine gallons of 

denatured alcohol will be used 
- . . . during a period of 30 

days," was held not to define or lim¬ 
it quantities.—Gautieri v. Sheldon, 
D.C.R.I., 7 F.2d 408. 

Effect of application for renewal 
U.S.—Cywan v. Blair, D.C.IU., 16 F. 
2d 279. 

Beservation of rights 
Applicant’s reservation of rights 
under original permit held improp¬ 
erly made part of subsequent appli¬ 
cation, where applicant had volun¬ 
tarily surrendered such rights.— 
Greenberg v. Doran, D.C.N.Y., 42 F. 
2d 607. 

05- Tex.—^Moss v. Warren, 123 S.W. 

1157, 58 Tex.Civ.App., 80. 

38 C.J. p 544 note 26. 

66. tJ.S.—^National Grain Teast Cor¬ 
poration V. Mitchell, C.C.A.N.J., 61 
F.2d 500. 

67. Neb.—Byre v. Doerr, 160 N.W. 
6-25, 97 Neb. 6'62. 

33 aJ. p 644 note 27. 

68. Cal.—Guzzi V, McAlister, 131 P. 
336, 21 Cal.App. 276. 

33 C.J. p 544 note 28. 


69. Pa.—^Application of Conerty, 19 
Pa.Dist. & Co. 21, 6 Som.Co. 291, 
47 York Leg.Rec, 46—^Application 
of Berardis, 18 Pa.Dlst, & Co. 686 
—In re Marchls Diquor License 
Application, 3 Pa.Diat. & Co. 136— 
In re Snyder's License, 6 Monroe 
L.R. 3. 

33 C.J. p 544 note 29. 

Filing nuno pro tuno; renewal 
A statute requiring that all appli¬ 
cations for renewal of licenses be 
filed at least sixty days before their 
expiration date, Is mandatory, and 
a court has no authority to permit 
such an application to be filed nunc 
pro tunc at a later date.—In re Boro- 
ta's License, Pa.. 39 Pa.Dlst. & Co., 
•600. 

70. Pa—In re Stonner-Hidlay Ll- 
i censes, 16 PaDist. 582. 

•33 O.J. p 644 note 80. 

171- Cal.—^Knox v. Rainbow, 44 P. 

I 176, 111 Cal. 639. 

33 C.J. p 644 note 31, 

172. N.J.~-Dunbar v. Elizabeth 
Board of Excise, *81 A. 847, 82 N. 
J.Law 30. 

33 C.J. p 644 note 32. 

72. AjDBLdavit of brewer or distiller, 
as required by statute, covering out¬ 
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put during the year preceding that 
for which a license is required, 
should be construed to moan year 
preceding the date of application,— 
In re Liquor License Aflldavit, 20 Pa. 
Co. 624. 

74. Ala—Russell v- State, 77 Ala. 
89. 

33 C.J. p 644 note 33, 

75, Fla—'State v, Sumter County 
Comrs,, '22 Fla. 364. 

83 C.J. p 644 note 34. 

78. Neb,—Benson v. Olson, 149 N. 

W. 61. 97 Neb. 29. 

•33 C.J. p 541 note 36. 

77- Ind.—^Adams v. Smith* 90 N.E. 

625. 173 Ind. 398. 

83 C.J. p 644 note 86. 

7a Neb.—Benson v. Olson, 149 N. 

W, 61, 07 Neb. 29. 

83 C.J. p 645 note 37. 

7a Okl.—Smith v. Young, 74 P. 104, 
18 Oku 134. 

83 C.J, p 646 note 38. 

8a Neb.—Fell v. Kitchen Bros. Ho¬ 
tel Co., 77 N.W, 344, 67 Neb. 22 - 
Lambert v, Stevens, 46 N.W- 457, 
29 Neb. 283. 
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-unless bad faith can properly be imputed to ap¬ 
plicant in making choice of the paper.*i 

§ 147. Assent to, or Recommendation of, Ap¬ 
plication 

The application for a license must be Indorsed or 
accompanied by a recommendation or petition signed by 
local officials, or by a certain number of qualified per¬ 
sons, or by a certain proportion of the voters or resi¬ 
dents of the district. 

Where the statute requires^^ applicant’s petition 
for a license to be indorsed or accompanied by a 
recommendation or petition signed by local officials, 
or by a certain number of qualified persons, or by 
a certain proportion of the voters or residents of 
the district, the licensing authorities have no power 
to issue a license unless this requirement has been 
complied with, and a license granted in disregard 
of it is void.Ordinarily an annual renewal of a 
license cannot be granted without a new recom¬ 
mendation.*^ The petition should bear the requi¬ 
site number of signatures before its presentation 
to the licensing authorities, although the subsequent 
addition of signatures is no more than an irregu¬ 
larity,*5 but with respect to substance it must con¬ 
tain each and all of the statements or representa¬ 
tions required by the statute.** 

The signers to such a recommendation must be 
such as the statute requires, whether adults, free¬ 
holders, taxpayers, citizens, residents of the dis¬ 
trict, heads of families, or otherwise according to 
the terms of the law.*7 Unless restrained by stat¬ 
ute,** one is not disqualified from signing such a 
petition by the fact that he has already signed the 


petition of another applicant** or a recommenda¬ 
tion for a different kind of license.*® 

Number of signers required, A statutory require¬ 
ment that an application for a license shall be in¬ 
dorsed or recommended by a designated number of 
persons, or by a majority of the voters or taxpayers, 
is mandatory; and a license issued without compli¬ 
ance with this provision is invalid.*^ Where the 
requirement is that the petition shall be signed by 
a majority of the assessed taxpaying citizens, this 
description includes married and single women who 
own property in their own right and pay taxes as¬ 
sessed thereon and minors under guardianship who 
own property, but not citizens living outside of the 
city, although they own assessed property therein.^- 
It seems that there is no objection to uniting the 
signatures on several papers, recommending the 
same applicant, if they are exactly alike; but this 
cannot be done if there are material differences be¬ 
tween the several petitions.** 

§ 148. -Consent of Property Owners 

Under some statutes the consent of the owner of the 
premises, or of owners of contiguous property, Is re¬ 
quired. 

Where the consent of the owner of the premises 
is required by statute, such consent cannot be filed, 
nunc pro tunc, after the issuance of the certificate.*^ 
The authorization of one of several joint owners 
to make a consent for the others need not be in 
writing.** Under governing statutory language, it 
has been held that where leased premises for which 
consent of indefinite duration has been obtained are 
sold subject to the terms of the lease, no new con¬ 
sent need be obtained from the vendee.** 


81. Ind.—Goodwine v. Flint, 60 N.E. 
1102, 28 Ind.App. 36. 

82. Mont.—State ex rel. Wiley v. 
District Court of Sixteenth Judi¬ 
cial Dist, 164 P.2d 358. 

83. R.D.—McAthie v. Frieberg:, 280 
N.W. 871, 66 S.D. 192. 

33 C.J. p 5-45 note 41, 

Purpose of statute 

The purpose of the statute re¬ 
quiring a certlflcato by municipal of¬ 
ficials of character of applicant for 
a retailer's liquor license is to dele¬ 
gate to local representatives of peo¬ 
ple a large degree of control in se¬ 
lection of the personnel intrusted 
with conduct of the retail liquor 
business.—State ex rel. Harris v. 
Beasley, 188 S.W.2d 336, 182 Tenn. 
4B29. 

Kot applicable to *'clttb” 

Mich.—Liquor Control Commission 
of Michigan v. Fraternal Order of 
Eagles, Aerie No. 829, 281 N.W. 
427, 286 Mich, 82. 


Discretion, of local authorities 

Mont.—McCarten v. Sanderson, 109 
P.2d 1108, 111 Mont. 407, 1’32 A.L, 
R, 1229. 

Tenn.—State ex rel, Allen v. Beasley, 
188 S.W.2d 332, 182 Tenn. 629. 

Matters considered 

Tenn.—^State ex rel, Allen v. Beasley, 
supra. 

84- Mont.—State v. Settles, 87 P. 
446, 34 Mont. 448. 

33 C.J. p 645 note 42. 

85. Fla.—State v. Jefferson County, 
20 Fla. 425. 

33 C.J. p 545 note 43. | 

80. Iowa.—Scott V. Naacke, 122 N. 
W. 824, 144 Iowa 164. 

33 C.J. p 645 note 44. 

87. Mo.—State v, Shotwell, App., 
186 S.W. 1110. 

33 C.J. p 645 note 45. 

88- N.J.—Read v. Camden Excise 
Comrs., 71 A, 120, 77 N.XLaw 33— 
Cope V. Somer's Point, ‘64 A. 156, 
73 N.XiLaw 376, 
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89. Pa.—^In re Meredith, 2 Pa.Co. 
82. 

33 C.J. p 646 note 47. 

90. N.J.—Orcutt V. Relngardt, 46 
N.J.Law 337. 

91. Colo.—Slater v. Fire and Police 
Board of City and County of Den¬ 
ver, 96 P. 554, 43 Colo. 226. 

33 C.J. p 546 note 48. 

92. Mo.—State v. Howard County 
Ct, 2 S.W. 7S8, 90 Mo. 593. 

33 C.J. p 546 note 49. 

93. Miss.—Collins v. Barrier, '8 So. 
164, 64 Miss. 21. 

Mo.—«tate V. Scott, 70 S.W. 73-6, 96 
Mo.App. 620. 

94. N.T.—In re Lord, 66 N.T.S. 2<52, 
32 Misc. 223. 

Covenant in deed against sale of liq¬ 
uor on premises see infra § 15'7. 

95. N.Y.—^Matter of Cowles, *69 N.Y. 
S. 756, 34 Misc. 4'47. 

96- N.Y.—'Matter of Cowles, supra. 
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Under some statutes the applicant for a license 
must obtain the consent of the owners or agents, 
or a certain number of them, of property or dwell¬ 
ings within a prescribed distance of the location of 
the proposed place for the sale of intoxicants.97 

§ 149. Remonstrances 

a. In general 

b. Form, contents, and sufficiency 
a. In G-eneral 

The right to file a remonstrance to the granting of 
a liquor license Is controlled by statute. 

In jurisdictions in which statutes exist providing 
for the filing of remonstrances or counterpetitions 
by persons desiring to oppose applications for liq¬ 
uor licenses, the right is confined to instances spec¬ 
ified in the statutes but within the statutory lim¬ 
its the right must be freely allowed by the licensing 
authorities without further conditions or restric¬ 
tions^ ^ although such remonstrance or counterpcli- 
tion should be made in good faith.^ Notice of ob¬ 
jection to renewal of a license may be required, by 
statute, to be given to an applicant and under at 
least one statute renewal must be granted unless 
within the specified time an objection has been filed, 
with notice to applicant of the hearing.^ 

Who may remonstrate. The statute may limit to 
certain classes of persons, or to persons having a 
certain interest in the issue, the right of remon¬ 


strance against the grant of a license,^ or may 
make a particular ground of objection open to any 
person.5 In the absence of such restrictions, it is 
competent for any person to file objections who has 
personal or property interests which might be af¬ 
fected by the grant of the license asked for.® As 
a rule, any person who desires to contest an ap¬ 
plication for a license must follow the course pre¬ 
scribed by statute, as to filing a remonstrance, and 
lake such other steps as may be required; other¬ 
wise he cannot be heard.*^ The right of remon¬ 
strance may be exercised through an agent or at¬ 
torney in fact duly appointed by power of attorney 
for that purpose.^ 

Filing remonstrance. A remonstrance against the 
grant of a license cannot be considered unless filed 
as directed by the statute,^ and within the time 

limited thereby.^O 

b. Form, Contents, and Sufficiency 

The remonstrance must conform to any statutory re¬ 
quirements as to form, contents, and signatures, and 
should set forth the ground of objection to the grant of 
a license. 

The remonstrance should show that the persons 
signing it are qualified to do so, by being residents 
of the district, or registered voters, or whatever else 
the statute may requiro,'^! and should set forth the 
grounds on which objection to the grant of a li¬ 
cense is bascd,i2 jn such a specific manner and with 
such particularity as to inform applicant precisely 


97. Pa-—Appeal of Kanabroskl, 

Quar.Sess., 32 Lu 2 .Leff.Repr. 259. 

R.I.—Baffinski v. Alcoholic Beveraffo 
Commission, 4 A.2d '265, 62 R.I. 
176. 

33 C.J. p 646 note '51, p '525 note 27 
Cb]. 

Owners of greater part of land 

R.I.—The Castle, 19 Greenouffh Place 
V. Mayor and Board of Aldermen 
of City of Newport, 9 A.2d 710, 63 
R.I. 493. 

98. Ky.—Cravens v. Adair County 
Ct, 30 S.W. 414, 17 Ky.L. 71. 

33 C.J. p 547 notes 52, 53. 

99. Ky.—Simpson v. Common¬ 
wealth, 07 S.W. 404, 30 Ky.L. 132. 

1. Del.—In re Tilffhman, 88 A. 471, 
27 Del. 301. 

n C.J. p 547 note 52 [al. 

2. Pa,—Appeal of Weinstein, 21 A. 
2d 431, 145 Po, Super. 476—In re 
Neptune Club’s Liquor Liccn.se 
Case, 190 A. 156, 124 Pa.Supcr. 540. 

Failure to give notice held harmless 

Pa.—Appeal of Weinstein, 21 A.'2d 
431, 145 Pa.Super. 476. 

3. Ala.—.Mabama Alcoholic Bever- 
ftffe Control Bd. v. State ex rel. 
Krasner, 25 So.2d 30—State ex rel. 


Krasner v. Alabama Alcoholic Bev¬ 
erage Control Board, 19 'So.2d 841, 
246 Ala. 198. 

4. R.I.—The Castle, 19 Greenough 
Place V. Mayor and Board of Ald¬ 
ermen of City of Newport, 9 A.2d 
710, 63 R.I. 493—Moretti v. Divi¬ 
sion of Intoxicating Beverages, 6 
A.2d 288, 62 R.I. 281. 

33 C.J. p 548 note 68. 

6. R.I.—Moretti v. Division of In¬ 
toxicating Beverages, supra. 

iTeamess of premises to school or 
church 

R.I.—Moretti V. Division of Intoxi¬ 
cating Beverages, supra, 
e. Ark.—Whi.sscn v. Furth, 84 S.W. 

600, 73 Ark, 366, 68 UR.A. 161. 

33 O.JT, p 548 note 69, 

A corporation may execute a re¬ 
monstrance in its corporate name \yy 
Its superintendent on the Instruc¬ 
tion of its general manager, the lat¬ 
ter having the right so to Instruct, 
and a formal vote of the directors is 
not neces.sary.—Lonsdale Co. v. 
Cumberland License Com’rs, 25 A. 
655, IS R.I. 5. 

7. Ind.—Massey v. Dunlap, 44 N.E. 
641, 146 Ind. 350. 

33 C,J. p 548 note 67. 
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8. Ala,—State ex rel. Krasner v. 
Alabama Alcoholic BeveraK** Con¬ 
trol Hil., 19 So.2d 811. 246 Ala. 198. 

R.I.—The t'*astle, 11) <»rpenough Place 
V. Mayor and Board of Aldermen 
of City of Newport, 9 -A.2d 7P), 63 
R.r. 493—Lonsdale Co. v. (’'umher- 
land License ComTs, 23 A. 653, IS 
R.T. 6. 

33 C J. p 548 note 70. 

Au unaamed person cannot remon¬ 
strate by appearance of his attorney 
at hearing when no remonstrance 
had been Bled.—J5x parte MUb*r, 98 
Ind. 4-31. 

9. Ind.—-Miller v. %Vade, 58 Ind. 91. 
33 C.J. p 517 note 55. 

10. l^a,—In re Mnrchl’s Idqut»r 
censo Application. 3 Pa.Dint. S: Vo. 
133. 

33 C.J. p 547 note 56. 

11. R.I.—The Castle, 19 Oreenough 
Place V. Mayor and Boaril of Ald¬ 
ermen of Chty of Newport, 9 A.2d 
710. 63 RI. 493. 

33 C.J. p 54T note 58. 

12. D<*1,—In re TUglunan, 88 A, 471, 
27 Del. 30t. 

33 C.J. p 547 note 59. 
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of the charge he is expected to meet, and raise an 
issue of fact for the consideration of the licensing 
authorities.^^ should be directed against some in¬ 
dividual applicant, and not join opposition to two 
or more.i4 The names of the persons by whom the 
charges are to be proved need not be given,^^ jior 
need all the names of the remonstrants be signed to 
the same paper; they may exercise the right to re¬ 
monstrate by separate papers directed against the 
same applicant.^^ Signatures to a remonstrance 
made by mark and not attested cannot be consid¬ 
ered,but signatures in which the Christian names 
are represented by initials are sufficiently If the 
affidavit of the remonstrant is required to be veri¬ 
fied, it cannot be considered unless made under 
oath.iy 

§ 150. - Withdrawals 

Remonstrators may withdraw before the expiration 
of the time within which a remonstrance may be filed, 
but not thereafter. 

Remonstrators against the grant of a license have 
no right, after the expiration of the time within 
which a remonstrance may be filed, to withdraw 
their names therefrom, so as to leave a smaller num- 


§ 151 

her of objectors than is required by law, or other¬ 
wise to defeat the object of the remonstrance,^^ 
but they may do so prior to that time .21 

§ 151. Hearing 

Authorities differ as to the general requirement of 
a hearing on an application for a liquor llcensej but, 
where a remonstrance has been filed, the parties should 
be heard. 

It has been held that one who has made an ap¬ 
plication for a liquor permit or license is entitled 
to a hearing by the licensing authorities,22 particu¬ 
larly where questions are seriously controverted 
but there are also decisions to the contrary, or to 
the effect that a hearing is unnecessary,^^ in the ab¬ 
sence of an express or implied statutory provision 
therefor,25 or that it should be granted only if re¬ 
quested by applicant, with a showing of sufficient 
reasons therefor.y® A hearing may be waived by 

applicant.27 

Where an application for a license is met by a 
proper and sufficient remonstrance or counterpeti¬ 
tion, it is the duty of the licensing authorities to 
grant both parties a hearing and to receive relevant 
evidence on the issue presented ;28 If they ignore 
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13. Neb.—Maxwell v. Steen, 139 N. 
W, 683, 03 Neb. 29. 

33 C.J. p 547 note 60. 

14. Pa.—In re Mercer County Li¬ 
cense Applications, 3 Pa.Co. 43. 

38 C.J. p 547 note 61. 

15. Del.—In re Tilghman, 88 A. 471, 
27 Del. 301. 

16. Ind.—Plynn v. Taylor, 44 N.E, 
516, 145 Ind. 533—Wilson v. Math¬ 
is, 44 N.E. 486, 14-5 Ind. 493. 

17. Ark.—Fakes v. Wilder, 69 S.W. 
260, 70 Ark. -149. 

18. Ind.—Miller v. Pesler, 88 N.E. 
516, 172 Ind. 320. 

19. Pa.—In re Palmer, 3 Pa.Co. 314. 

20. Ind.—Behler v. Ackley, 89 N.E. 
877, 173 Ind. 173. 

33 C.J. p -548 note 72. 

21. Ind.—Stale v. Gerhardt, 44 N.E. 
469, 145 Ind. 439, 33 L.R.A. 313. 

33 C.J. p 518 note 73. 

22 . tJ.S.—Camden County Beveragre 
Co. V. Wynne, D.C.N.J., 50 P.2d 603 
—Smith V. Poster, D.C.N.Y., 15 P. 
2d 115—Stroh Products Co. v. Da¬ 
vis, D.C.Mich.. 8 P.2d 773. 

.Ma.—State ox rel. Krasner v. Ala¬ 
bama Alcoholic Beverage Control 
Board, 19 So.2d 811, 246 Ala. 198. 
Oal.^—corpus Juris atioted iu Martin 
V. Board of Sup’rs of Lake County, 
2'6 P.2d 843, 846, 135 Cal.App. 96. 
Md.—Federico v. Bratten, 30 A.2d 
776, 181 Md. 607. 

33 C.J. p 648 note 74. 

Bajoctiou because of guota 

(X) Where an application is re¬ 


jected because the quota has been 
filled, applicant is entitled to a hear¬ 
ing.—State V. Wright, 15 Ohio N.P., 
N.S., 305. 

(2) Since the liquor control board 
is without authority to issue a res¬ 
taurant license to an establishment 
not in actual operation and serving 
the public, an applicant who has 
been denied a license on the ground 
that the quota for the municipality 
has been exceeded must be afforded 
an opportunity to prove which, if 
any, existing licenses are not being 
used and should therefore not be 
counted for quota purposes.—In re 
Lincoln Slovak Political Club, 52 Pa. 
Dist & Co. 664. 

Rsnewal or extension of a permit 
should not be refused without a 
hearing.—Stroh Products Co. v. Da¬ 
vis, D.CMich,, 8 P.3d 773—Fred Fell 
Browing Co. v. Blair, D.C.Pa., 2 P.2d 
■879. 

Opportunity for hearing shown 

U. S.—Levers v. Berkshire, C.C.A., 
151 F.2d 935. 

Citation 

Provision respecting citation by 
commissioner to alcohol permittee to 
appear at hearing respecting revoca¬ 
tion of permit has been held inap¬ 
plicable to application for new per¬ 
mit.—Camden County Beverage Co. 

V. Wynne, D.C.N.J., *50 P.2d 603. 

23. U.S.—Smith v. Foster, D.C.N.Y.. 
15 F,2d 11*5. 

24. Mo.—State ex rel. Renner v 
Noel, 140 S,W.2d 67, 34$ Mo. 286. 
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N.Y.—Oval Bar & Restaurant v. 
Bruckmnn, 30 N.Y.S.2d 394, 177 
Misc. 244—Usdane v. Bruckman, 
30 N.Y.S.2d 396. 

Contra Roden v. New York State 
Liquor Authority, 17 N.Y.S.2d 352, 
reversed on other grounds 18 N.Y. 
S.2d 69, 258 App.Div. 1076. 

R.I.—Casala v. Dio, 13 A.2d 693, 65 
R.I. 96. 

33 C.J. p 548 note 76. 

Where permit has expired by lapse 
of time, and renewal has been re¬ 
fused, hearing as in case of cancella¬ 
tion of permit is not required.—Chi¬ 
cago Grain Products Co. v. Mellon, 
C.C.A.I11., 14 F.2d 362. 

25. Vt.—State ex rel. Billado v. 
Wheelock, 45 A.2d 430. 

20W U.S.—Goldman v. Campbell, C. 
C.A.N.Y., 45 F.2d 966—Chicago 

Grain Products Co. v. Mellon, C.C. 
A.Ill., 14 P.2d 362. 

It was duty of applicant for alco¬ 
hol permit to follow up application 
and ask for hearing.—Camden Coun¬ 
ty Beverage Co. v. Wynne, D.C.N.J., 
50 F.2d 603. 

Tender of hearing held sufficient 
U.S.—Chicago Grain Products Co. v. 
Mellon, C.C.A.I11., 14 P.2d 362. 

27. Pa.—^Appeal of Weinstein, ^l A. 
2d 431, 145 Pa.Super. 476. 

28. N.J.—Wilson v. Jersey City, 109 
A. 364, 94 N.J.Law 119. 

Pa,—In re Yarosz’ License, 47 Pa. 
Dist. & Co. 404—^In re Location of 



§ 151 


INTOXICATlNa LIQUORS 


48 C.J.3. 


the remonstrance and issue a license without a hear¬ 
ing,29 or if they deny the license without affording 
the applicant an opportunity to controvert the re¬ 
monstrance,20 their action is illegal and reversible. 

Place of hearing. A hearing on a protest against 
the granting of a license should be held in the coun¬ 
ty where the license is to operate.^^ 

§ 152. -Time for Hearing 

statutory directions as to the time for a hearing on 
an application for a liquor license, or on a remonstrance 
thereto, must be obeyed. 

Disregard of statutory directions that hearings on 
applications for liquor licenses shall be had only at 
certain terms of court or meetings of the licensing 
authorities, or on certain days or at certain hours, 
may invalidate licenses .22 Where the statute pro¬ 
vides that on the filing of a remonstrance the li¬ 
censing board shall appoint a day for a hearing, 
the board is bound to grant a hearing and fix a day 
therefor in the future,93 the intention being that 
both sides shall be given a fair and reasonable op¬ 
portunity to prepare and present their evidence 
but the authorities cannot grant a hearing on a 
remonstrance until an application for a license has 
been filed.95 Ordinarily it is within the power of 
the licensing authorities to continue or adjourn a 
hearing for a reasonable tiine.39 

§ 153. - Questions Considered 

On the hearing of an application for a liquor license, 


questions to be considered include compliance with stat¬ 
utory requirements, issues raised by remonstrances, and, 
if the authorities have such discretion, the expediency 
of granting a license in the particular case. 

On the hearing of an application for a liquor li¬ 
cense, the questions to be considered are the com¬ 
pliance of applicant with the preliminary condi¬ 
tions, including the form and regularity of his pe¬ 
tition, its recommendation by third persons, if that 
is required, and the publication of notice; the stat¬ 
utory qualifications of the applicant and his char¬ 
acter, record and fitness; and any issues of fact 
properly raised by remonstrances filed in the case.9" 
Other matters may or must be considered, accord¬ 
ing as the statute may permit or require.^® Where 
the licensing authorities possess a certain measure 
of discretion, they are permitted to go further and 
consider the propriety and expediency of granting 
the license asked for in the particular casc.9-‘ 
Where, by statute, a license is to be granted only 
when the court is satisfied that the place to be li¬ 
censed is necessary for the accommodation of the 
public, the question of this necessity is to be con¬ 
sidered and determined at the hearing.^9 

§ 154. - Discretion of Licensing Authori¬ 

ties 

Ordinarily the court or board charged with the duty 
of issuing licenses is invested with a sound Judicial dis¬ 
cretion, to be exercised in view of all the facts and cir- 
cumstances of each particular case. 

While it has been held that, if a person who dc- 


state Liquor Store In Harrisburg:, 
25 Pa.Dist. & Co. 52. 

33 C.J. p 548 note 76. 

Truth of allesratloiLS of remonstiranoe 
immaterial 

On application to compel the au¬ 
thorities to grant a hearing on the 
petition and remonstrance, the court 
will not inquire into the truth or 
falsity of the facts alleged in the 
remonstrance; for that purpose it is 
sufficient if one is filed.—State v. 
Reynolds, 25 N.W. 610, IS Neb. 431, 
29. Neb.—State v. Hanlon, 39 N.W, 
780, 24 Neb. 608. 

Okl,—Watkins v, Griser, 66 P. S32, 11 
Okl. '302. 

33 O.J. p *5*48 note 76. 
sa Ind.—Cain v. Allen, 79 N.B. 201, 
168 Ind. 8. 

33 C,X p ■54S note 76. 

31. Del.—Lord v. Delaware Liquor 
Commission, 13 A.2d 43'6, 1 Terry 
436. 

32. Okl.—Swan v. Wilderson, 62 P. 
432, 10 Okl. 547. 

33 C.J. p 548 note 77. 

33. N(*b.—State V. Hanlon, 39 N.W. 
780, 24 Neb. 608. 

33 C.X p 549 note 78, 


34. Cal.—Corpus Juris cited la Mar¬ 
tin V. Board of Supers of 'Lake 
County, 26 P.2d 843, 845, 135 Cal. 
App. 96. 

33 C.J. p 549 note 79. 

35. Del.—Lord v. Delaware Ldquor 
Commission, 13 A.2d 436, 1 Terry 

436. 

33. Iowa.—Cox V. Burnham, 94 N. 

W. 266, 120 Iowa 43. 

33 C.J. p 549 note 80. 

37. tJ.S.—Wynne v. Romonat, C.C. 
A,Pa., 46 F.2d 29—Ruderman v. 
Campbell, D.C.N,Y,, 43 F.2d 135— 
Mt, Morris Distributing Corpora¬ 
tion V, Doran, D.C.N.T., 36 P.2d 
•489—Fox V. Mills, C.C.A.N.Y., 22 
P.2d 891, <;ertiorari denied 48 S.Ct. 

437, 277 U.S, 589, 72 L.Ed. 1002. 
Colo.—Van Do Vegt v. Board of 

Com’rs of Larimer County, 55 P.2d 
703, 98 Colo. 161. 

N.J.—Zicherman v. Driscoll, 45 A.2d 
520, 133 N.J.Law 536. 

33 C.J. p 649 note 81. 

Paoilities for conducting business 
are proper subjects of inquiry, as 
bearing on fitness of applicant for 
permit to withdraw alcohol for man¬ 
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ufacturing purposes.—^Doran r. Bit** 
enborg, aaA.Pa., 30 F.2d >503. 

33. U.S.—^Mt. Morris Distributinj; 
Corporation t. Doran, D.C.N,Y., 
F.2d 489. 

Ky.—Kenton Distributing Co, v. Al¬ 
coholic Beverage Control Board, 
1*81 S.W.2d 64, 297 Ky. 666. 
ICatters other than statutory or 
ordinanoe qualiftcatlong may be con¬ 
sidered in granting or refusing a 
dram shop license.—Mangleracina v. 
Haney, Mo.App., 141 S.W.3d 89. 
Suitability and fitness of premises 
Cal.—^Parents v. State Board of 
Equalization, 86 P.2d 4*37, I Cal. 
App.2d 238, followed in Wagner v. 
State Board of Equalization, 

P.2d 441, 1 Cal.App.2d 757. 

2>esires of inhabitants 
Colo.—Van Do Vegt r. Board of 
Corners of Larimer County, 55 P.2d 
703. 98 Colo. 161. 

39. Idaho.—Sullivan v. Lemhi Coun¬ 
ty, 126 P. 191, 22 Idaho 202. 

83 C.J. p 54$ note 82. 

*4a Pa.—^In re Gross, 29 A* 25, 161 
Pa. • 344 , 

I 83 C.J. p 549 note 88. 
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sires a liquor license brii^ himself within the 
terms of the law, by complying with all the statu¬ 
tory preliminaries and possessing the requisite mor¬ 
al and other qualifications, he is entitled as a matter 
of law to be licensed, and the license cannot be 
withheld from him,^l it is usually held that the 


court, board, or other authority charged with the 
duty of issuing licenses or permits is invested with 
a sound judicial discretion, to be exercised in view 
of all the facts and circumstances of each particu¬ 
lar case, ^2 having in mind the purpose and intent 


41. Mont.—McB^tridgre v. District 
Court, Seventh Judicial District, 
in and for Richland County, 122 
P.2d 834, 113 Mont. 81. 

83 C.J. p 552 note 18. 

Application of mimicipality 
Where city has duly determined 
the kind of liquor license it desires, 
liquor control commission must rec¬ 
ommend, and state treasurer must 
issue, such license.—City of Pierre v. 
Siewert, 261 N.W. 42, 63 S.D. 4'85. 
Biscretion as to suitability of place 
Even where the text principle is 
supported, the board must be accord¬ 
ed some discretion In determining 
whether the premises of a particular 
applicant for a retail liquor license 
are "‘suitable,” but the general rules 
and regulations prescribed by the 
board must be such that its action 
in each instance will be free from 
any imputation of caprice, whim, or 
arbitrary conduct.—State ex rel. Mc- 
Carten v. Harris, 115 P.2d 292, 112 
Mont. 3*44- 
Wholesalers 

Where provision In statute that 
beer wholesaler's permit might be 
issued by commission in its discre¬ 
tion was omitted from amendment, 
but discretionary provision with re¬ 
lation to the issuance of permit for 
liquor wholesalers was retained, is¬ 
suance of beer wholesaler's permit 
was deemed no longer within com¬ 
mission’s discretion.—Klipsch v. In¬ 
diana Alcoholic Beverage Commis¬ 
sion, 21 N.E.2d 701, 215 Ind. 616. 
Application, of statutory prohibition! 
of license 

Del.—Boyer v. Delaware Liquor 
Commission, 173 A. 522, •S W.W. 
Harr. 224. 

42. U.S.—Ma-King Products Co. v. 

Blair, Pa., 46 S.Ct. 544, 271 U.S. 
479, 70 L.Bd. 1046—Qultt v. Stone, 
aC.A.Md., 46 F,2d 405, certiorari 
denied 51 S.qt. 487, 283 U.S. 639, 
76 L.Ed. 1450—^Morgenthau v. Mif¬ 
flin Chemical Corporation, C.C.A. 
P€u, 93 P.2d ■82, rehearing denied 
94 P,2d 560—Unger v. Campbell, 
D.C.N.Y., 43 P.2d 461—Swanson 

Chemical Corporation v. Doran, D. 
C.Pa., 41 F.2d 784—Triborough 
Cliemical Corporation v. Doran, D. 

C. N.T., 89 F.2d 479—Dauefer-Lie- 
berman Brewing Co. v. Doran, D.C. 
Fa., 38 P.2d 831—Trlborough 
Chemical Corporation v. Doran, D. 
CN.T., 86' F.2d 496—Mt. Morris 
Distributing Corporation v, Doran, 

D. C.N.T., 36 F.2d 489—Liscio v. 
Campbell, B.C.N.Y., 31 F.'2d 292, 


affirmed, C.C.A., 34 F.2d 646, cer¬ 
tiorari denied 50 S.Ct. 158, 280 U. 

S. 609, 74 L.Ed. 652—Lou-Val Co, 

V. Doran, D.C.Pa., 29 P.2d 40'S, af¬ 
firmed, C.C.A., SLou-Val Co. v. 
Wynne, '34 P.2d 721—Yudelson v. 
Andrews, C.C.A.Pa., 26 P.2d 80— 
Higgins V. Mills, C.C.A.N.Y., 22 P. 
2d 913, followed in W. H. Long & 
Co. V. Campbell, 34 P.2d 645, af¬ 
firmed Campbell v. W. H. Long & 
Co., 50 S.Ct. 415, 281 U.S. 610, 74 
L.Bd. 1070—Fox v. Blair, D.C.Pa., 
20 F.2d 233—Milillo v. Canfield. C. 
C.A.N.Y., 14 P.2d 113—Purepac 

Corporation v. Helvering, D.C.N*. 
Y., 14 F.Supp. 897. 

Ala-—State ex rel. Krasner v. Ala¬ 
bama Alcoholic Beverage Control 
Bd., 19 So,2d 841, 246 Ala. 198. 

Ariz.—Stanton v. Superior Court in 
and for Graham County, 103 P.2d 
952, '55 Arlz. 514—Corpus Juris 
cited in Oldaker v. Moore, State 
Tax Commission, 57 P.2d 1225, 
1226, 47 Ariz. 547. 

Ark.—Cook v. Glazer's Wholesale 
Drug Co„ 189 S.W.2d 897—Hardin 

V. Cassinelll, 166 S.W.2d 25'8, 204 
Ark. 1016. 

Cal.—Covert v. State Board of 
Equalization, App., 162 P.2d 717— 
Hansen v. State Board of Equal¬ 
ization, 110 P.2d 453, 43 Cal.App.2d 

n6. 

Colo.^Van De Vegt v. Board of 
Com'rs of Larimer County, 65 P. 
2d 703, 98 Colo. 161. 

Conn.—^LogKsci v. Liquor Control 
Commission, 192 A. 260, 123 Conn. 
31, 

D.C.—Blair v. Stewart Distilling Co., 
12 P.2d 838, 56 App.D.C. 303. 
Ga.—Phillips v. Head, 4 6.E.2d 240, 
188 Ga. 511—McKown v. City of 
AUanta, 190 S.B. 571, IS-i Ga. 221. 
Iowa.—^Madsen v. Town of Oakland, 
257 NW. 549, 219 Iowa 216—Tal- 
arico v. City of Davenport, 244 N. 

W. 750, 215 Iowa 186. 

Ky.—^Kenton Distributing Co. v. Al¬ 
coholic Beverage Control Board, 
181 S.W,2d 64, 297 Ky. 666—Alco¬ 
holic Beverage Control Board v. 
Hall, 180 S.W.2d 293, 297 Ky. 432. i 
Mich.—Liquor Control Commission 
of Michigan v. Fraternal Order of 
Eagles, Aerie No. 629, 281 N.W. 
427, Mich. 32—Scott v. Town¬ 
ship Board of Arcada Tp., 255 N. 
W. 752, 268 Mich. 170. 

Minn.—State ex rel. Minnehaha Liq¬ 
uor Store V, Arundel, 273 N.W. 
817, 200 Minn. 305. 

Mo.—State ex rel. Bismark Grill, 
Inc., V. Keirnan, App., 181 S,W.2d 
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798—Mangieracina v. Haney, App., 
141 S.W.2d 89—State ex rel. Ho¬ 
gan V. Sass, 265 S.W. 765, 217 Mo. 
App. 415. 

Mont.—State ex rel. McCarten v. 
Harris, 116 P.2d *292, 112 Mont. 
344. 

N.J.—Zicherman v. Driscoll, 45 A.2d 
620, 183 N.J.Law 686—Bumball v. 
Burnett, 179 A 307, 115 N.J.Law 
254. 

N.Y.—Wilson v. Quinn, 2 N.Y.S.2a 6 
253 App.Div. 403, affirmed 14 N.E. 
2d 820, 277 N.Y. 720—Fenson v. 
State Liquor Authority, 278 N.Y. 
S. 433, 243 App.Div. 847—Com¬ 
merce Development Corp. v. O’Con¬ 
nell, 58 N.Y.S.2d 97—Usdane v. 
Bruckman, 30 N.Y.S.2d 396—Can- 
olesio V. New York State Liquor 
Authority, 22 N-Y.S.2d 765—Roden 

V. New York State Liquor Author¬ 
ity, 17 N.Y.S.2d 362, reversed on 
other grounds 18 N.y.S.2d 69, 268 
App.Div. 1076. 

N.D.—Thielen v. Kostelecky, 287 N. 

W. 513, 69 N.D. 410, 124 AL.R. 
820. 

Pa.—Appeal of Lacivita, 54 Pa.Dist. 
& Co. 264, 8 Pay.UJ. 204—In re 
Lebanon Hook & Ladder Compa¬ 
ny’s License, 54 Pa.Dist. & Co. 108 
—In re Yarosz* License, 47 Pa. 
Dist. & Co. 404—In re Garrett Vol¬ 
unteer Fire Department’s License, 
46 Pa.Dist. & Co. 438—In re Did- 
valis’ License, 36 Pa.Dist. & Co. 
665—^Appeal of Klugh, 36 Pa.Dist. 
& Co. 190, 47 DaupACo. 242—^In re 
Kulbicas’ License, 34 Pa.Dist. & 
Co. 423 — ^Vitko v. Pennsylvania 
Liquor Control Board, 23 Pa.Dist. 
& Co. 648—^Appeal of Sharon Ath¬ 
letic Club, 22 Pa,Dist & Co. 48*8— 
Appeal of Junior Fire Co. Home 
Ass'n, 38 Berks Co. 61—^Appeal by 
Saint Marco Soc. from Decision 
of Pennsylvania Liquor Control 
Board, Quar.Sess., 35 Berks Co. 
239—^Appeal of John Wesley Cross 
Post, Quar.Sess., 28 Del.Co. 104— 
Appeal of American Club of Cop¬ 
lay, Quar.Sess., 21 Lehigh Co.L.J. 
109—^Appeal of Boyle, '34 Luz.Leg. 
Reg. 467—^Application of Willow 
Grove Veterans Home Ass’n, Quar. 
Sess., 61 Montg.Co. 223—^In re 
Easton Athletic Club License, 
Quar.Sess., 27 North.Co. '349—Tucci 
V, Pennsylvania Liquor Control 
Board, 6 Sch.Reg. 382—In re Vit¬ 
torio Bmanuele III, Lodge No. 339, 
Order Sons of Italy, Quar.Sess., 
22 WestCo. •213. 

R,!.—Casala v. Dio, 13 A2d 693, 65 
R.L 96. 
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of the statute and in the exercise of this discre¬ 
tion the authorities may consider all circumstances 
known to them, from whatever source the knowl¬ 
edge may have been derived.*^^ 

This discretion is a sound judicial discretion and 
must be based on solid legal reasons and not exer¬ 
cised arbitrarily or capriciously.^^ The determina¬ 
tion of the locality in which a saloon may be con¬ 
ducted is in the discretion of the licensing authori¬ 
ties.^® Licensing authorities must treat alike all 
applicants possessing the legal qualifications, and 


they cannot license favored persons and exclude 
others possessing similar qualifications.^^ 

Renewal of license. In passing on an applica¬ 
tion for a liquor license, the authorities should dis¬ 
tinguish between an application for a new license 
and one for a renewal of a license.^® While the 
renewal of a license or permit has been held with¬ 
in the discretion of the licensing authorities,such 
discretionary power cannot be used arbitrarily.^^^ 

Transfer of license. In some jurisdictions the 
authorities are invested with discretion in the mat- 


Tenn.—State ex rel. Nixon v. Mc- 
Canless, 141 S.W.2d 8S5, 176 Tenn. 
3'52—State ex rel. Cravens v. Delk, 
136 'S.W.2d 52-4. 175 Tenn. 614— 
Caravens v. Storie, 133 S.W.2d 609, 
175 Tenn. 285—Wright v. State, 
106 S.W.2d S66, 171 Tenn, 62'S. 

Vt.—State ex rel. Blllado v. Whee- 
lock, 45 A.2d 430—Crystal Brook 
Farm, Inc. v. Control Com’rs of 
Derby, 16S A. 912, 106 Vt. 8. 
W.Va.—Brackman’s, Inc., v. City of 
Huntington, 27 S.E.2d 71, 126 W. 
Va. 21. 

Wis.—Rawn v. City of Superior, 9 N. 

W.2d 87, 242 Wis. 632. 

33 C.J. P 552 note 20. 

Who may exercise 

One who is charged with some 
merely ministerial duty as to the is¬ 
suing of a license has no discretion 
in the matter.—State v. Reiter, 168 
N.W. 714, 140 Minn. 401—33 C.J. p 
552 note 24. 

Sefusal of all licenses 

Under statute providing that priv¬ 
ilege of manufacturing, distributing, 
and selling malt beverages is purely 
a privilege and that no business le¬ 
galized shall be conducted In any 
county without permit from govern¬ 
ing authority of such county, which 
is given discretionary powers as to 
the granting or refu.sal of permits, 
county authorities have power to de¬ 
cline to allow the selling of malt 
beverages within their county by 
refusing all llcenae.s.—Gaissert v. 
State, 198 S.E. -675, 186 GUi. 599, con¬ 
formed to 199 S.E. 62, '58 Ga.App. 
471. 

43. Del.—Dord v. Delaware Liquor 
Commission, 17 A.2d 230, 2 Terry 
154. 

44. U.S.—Hal pern v. Andrews, D.C. 
Pa„ *21 F.2d 969. 

N.Y.—Oval Bar & Restaurant v. 
Bruckman, 30 N.Y.'S.2d 394, 177 

Misc. 244. 

Vt.—State ex rel. Blllado v. Whee- 
lock, 45 A.2d 430, 

Personal knowledge of investigators 
Duty Imposed upon town council 
to make thorough investigation to 
determine fitness of apjdicant for 
class “B" permit to sell beer is im¬ 
perative and not perfunctory, and 


is not to be performed in light of, or 
with reference to, personal knowl¬ 
edge or opinions of members ofl 
council.—Mad.sen v. Town of Oalc- 
land, 267 N.W. 649, 219 Iowa 216. 

45. U.S.—Pox V. Blair. D.C.Pa., 20» 

P.2d 2.‘1'5—Gautieri v, Sheldon, D., 
C.R.I., 7 P.2d 408—Pi-ed Pell Brew¬ 
ing Co. V. Blair, D.C.Pa,, 2 P.2db 
879. 

Colo.—Van De Vegt v. Board of 
Com’rs of Larima County, '55 P.2d 
703, 9'8 Colo. 161. 

Del.—Lord v. Delaware Liquor Com¬ 
mission, 17 A.2d 230, 2 Terry 15*1 
—Corpus Juris cited in Lord v 
Delaware Liquor Commission, 13 
A.2d 436, 438, 1 Terry 436. 

Ky.—Alcoholic Beverage Control 
Board V. Hall, ISO S.W.2d 293, 29: 
Ky. 432. 

Mich.—Dave’s Place v. Liquor Con • 
Irol Commission, 269 N.W. 694. 
277 Mich. 551. 

N.J.—Bumball v. Burnett, 179 A. 307, 
115 N.J.Law 254. 

Pa.—In re Lebanon Hook & Ladder 
Company’s License, 6t Pa.Dist. &i 
Co. 103—In re Garrett Volunteer 
Fire Department’s 'I^icense, 46 Pa. 
Dial. & Co. 438—Petition of Kas- 
arda, 27 Pa.Dlat. & Co. 421, 30 
Luz.Leg.Rcg. 228. 

Wirt.—Rawn v. City of Superior, 9 I 
N,W.2d 87. 242 Wis. 632, 

33 C.J. p 553 note 21. 

The mere refusal to grant a hear¬ 
ing, where the statute d04‘s not re¬ 
quire one, does not make the denial 
of the application arbitrary.—State 
ox r<*l. Billado v. Whcclock, Vt., 45 
A,2d 430. 

Absolute discretion 
Ga.—r‘hillips V. lli^ad, 4 S.E.2d 240, 
188 Ga. 511. 

IMUbtters considered 

In issuing license for sale of liq¬ 
uor outside incorporated cities or 
towns, county court must consider 
wh<‘lhcr use of license will cause 
congestion of tratllc or interfere 
with schools, churches, or other 
places of public gathering, and 
whether it will interfere with pub¬ 
lic health, safety, and morals, or 
otherwise violate statute, and with¬ 
in such field county court may exer- 
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•ise sound discretion.—^Wright v. 
Jtate, 105 S.W.2d 866 , 171 Tenn. 628. 

A brief in support of a denial of 
a permit need not be written by the 
licensing authority.—Cook v. Glaz- 
er’s Wholesale Drug Co., Ark., 189 
S.W.2d 897. 
zrumber of licenses 

Where town board limited number 
of retail liquor licenses to be is¬ 
sued, applicant for license had no 
vested right to have application con- 
‘>;idered in order in which it was 
filed, and hence applicant whose ap¬ 
plication was the nineteenth filed 
could not complain that town board’s 
notion in refusing license was arbi¬ 
trary and capricious.—Bjordal v. 
Town Board of Town of Delavan, 
284 N.W. 634. 230 Wis. 543. 

16- Wis.—State ex rol. Higgins v. 
City of Raclno, 264 N.W. 490, 220 
Wis. 107. 

33 C.J. p 553 note 22. 

47. Ark,—Sarlo v. Pulaski County, 
88 ’S.W. -593, 76 Ark. 336. 

Pa.—Appeal of Ted's Union Inn, 37 
Pa.Dist. & Co. 220 , 22 Weai.Co. 179 
—In re DidviUis’ License, 36 Pa. 
Diat. & Co, B65. 

48. Pa.—Appeal of John Wesley 
Cross I^> 8 l, Quar.Sess., 28 Del.Co. 
104. 

Renewal generally see supra $ 116, 

49. U.S.—Morg»‘ntlmu v. Mllllln 
Chenileal Corporation, C.C.A.Pa., 
93 F.2d 82, rehearing denied 94 F. 
2d 659 ^Barrett v. Wynne. D.G.I‘a„ 
69 K. 2 il 82.3—Quitt v. Stone, C.C.A. 
Md„ 45 F.2<i 405, certiorari denied 

j 61 S.Ct. 487. 28.3 U.H. 839, 75 L. 

! Ed, 1450- Chicago <lrain Pn^duets 
Co. V. Blair, IMMII., 12 R2d 90. 
Ark.—Cook v. QlnzeFs Wholesale 
Drug Co., 189 S.W.2d 897. 

N.J.—Zlehermiin v. nrlscoll, 45 A. 
2d 620. 133 N.J.I 4 AW 686. 

60. Tharloa D. Knler Co. v. 

Daran, D.C.Pa., 42 P.2il 923. 

Ky.—KtoUon Distributing Co. v. Al- 
coholh* Beverage Ctmtrol Board, 
181 S.W.2d 64, 297 Ky. 666 . 

Pa.*—Pennsylvania Distil ling t!a, v. 
Pennsylvania Alcohol Permit 
Board, 20 Pa.Dist. A Co. 385. US 
I>auph.Co. 13 L 
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ter of permitting the transfer of a license from one 
location to another®^ or to a new licensee.®^ 

§ 155. - Procedure on Hearing 

A hearing on an application for a liquor license be¬ 
fore a court or a board acting in a Judicial capacity is 
governed by the ordinary rules of procedure In civil 
actions. 

Where the hearing on an application for a liquor 
license is held before a court, or before a board 
which acts in a judicial capacity, the proceedings 
are in the nature of a civil action and are governed 
by the ordinary rules of judicial procedure ap¬ 
plicable thercto.53 The court may, at the request of 
applicant and the rcmonstrators, appoint a compe¬ 
tent person to canvass the names of petitioners and 
rcmonstrators, and agree on those who are quali- 
fied.5^ Where the authority of an officer of a li¬ 
censing body to conduct hearings is limited by stat¬ 
ute to particular matters, not including hearings on 
protests filed against an application for license, he 
cannot validly conduct a hearing on such protests.^^ 


A licensing body has the right and duty to con¬ 
sider all relevant evidence before it finally acts by 
filing an answer to a writ of mandamus.^® 

§ 156 . -Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

An applicant for a liquor license or permit must 
prove every fact essential to Its issuance to him; like¬ 
wise, remonstrants must prove the truth of their ob¬ 
jections. 

An applicant for a liquor license or permit must 
sustain the burden of proving every material fact 
necessary to entitle him to receive the privilege 
which he seeks and an application for the re¬ 
newal of a license or permit which has expired,58 
or for the restoration or renewal of a license which 
has been revoked,^^ must be treated as a new ap- 


51. Pa.—In re Shenberger's License, 
54 Pa.Dist. & Co. 301—In re El- 
men’s License, 51 Pa.Dist. & Co. 
477—Appeal of Loftus, 50 Pa.Dist. 
Si Co. 422—In re Transfer of Liq¬ 
uor License, 4'6 Pa.Dist. & Qo. 93 
—Commonwealth v. Stabler, Quar. 
Sess., 42 Lack,Jur. IS. 

liimits of disoretiou 

(1) The discretion of the board 
has been hold not limited to the rea¬ 
son that the new location is within 
a specified distance of a public build¬ 
ing of a sped lied type.—In re Brod¬ 
sky’s License, 14 Pa.Dist. & Co. 227. 

(2) However, there is authority 
holding to the contrary or denying 
the existence of discretion where the 
requirements of the statute and of 
the regulations issued pursuant 
thereto have been met.—Appeal of 
llarabas, 54 Pa.Dist. & Co. 94—Ap¬ 
peal of Pressman, 53 Pa.Dist. & Co. 
507—In rt* Kalanosky's License, 48 
I‘a.Dist. & Co. 449—In re Popp's H- 
e.ense, 41 l’n.Dl.st. & Co. 600, 24 Erie 
Co. S—In re Larkin’s License, 35 Pa. 
Dlst. Si Co. 684—In re Newberry’s 
Licen.se, Quar.Se.ss., 24 Brie Qo, 13— 
In re Ea.slon Athletic Club License, 
Quar.'Ses.s., 27 North.Co. 349—Appeal 
of Leon, Quar.Scss., 00 Pittsb.Leg. 
.T. 453—Tuccl V. I^ennsylvania Liquor 
Control Board, Quar.Se.ss., 6 Sch. 
R(5g, 382. 

(.3) The board is not justified In 
refu.slng to transfer a retail license 
from one building to another solely 
on the ground that the building to 
which the transfer is sought has 
been closed, where the closing was 
duo to the actions of a former tenant 
for which the landlord was in no 
way responsible.—In re Jenkins’ Li¬ 


cense, 46 Pa.Dist. & Co. 379, 44 Lack. 
Jur. 109. 

52- Pa,—In re Transfer of Liquor 
License, 46 Pa.Dist. & Co. 93. 
However, it has also been held 
that the board has no discretion as 
to transfer when the provisions of 
the statute and the regulations of 
the board have been complied with. 
—Appeal of Gentile, 43 Pa.Dist & 
Co. 53, 4 Fay.UJ. 280. 

53. Cal.—Corpus Juris quoted in 
Martin v. Board of Sup’rs of Lake 
County, 26 P.2d 843, 84*5, 135 Cal. 
App. 96. 

Del.—Corpus Juris cited in Lord v. 
Delaware Liquor Commission, 13 
A.2d 436, 438, 1 Terry 436. 

33 C.J. p 549 notes 84-85. 

Physical presence of witnesses | 
may be dispensed with, but substi¬ 
tute must preserve to opposing par¬ 
ty, as far as possible, features of 
testimony given by witness in per¬ 
son.—Charles D. Kaler Co. v. Daran, 
D.C.Pa., 42 P.2d 923. 

Absence of counsel for board 
Pa.—Appeal of Weinstein, 21 A.2d 
431, 145 Pa.Super. 176. 

Right to be heard 

Persons objecting to the grant or 
transfer of a license may appear and 
present their views.—In re Seitz, 43 
A.2d 547, 157 Pa.Super. 553. 

54u Mo.—State v. Gilbert, 148 S.W. 
125, 164 Mo.App. 139. 

55. Del.—Lord v. Delaware Liquor 
Commission, 13 A. 2d 436, 1 Terry 
436. 

50. Colo.—^Van De Vegt y. Board of 
Com’rs of Larimer County, 66 P. 
2d '703, 9'8 Colo. 161. 
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57. U.S.—Camden County Beverage 
Co. V. Wynne, D.C.N.J., 50 F.2d 603 
—Unger v. Campbell, D.C N.Y., 43 
F.2d 4-61—Ruderman v. Campbell, 
D.C.N.Y., 43 F.2d 165—Shamokin 
Beverage & Ice Co. v. Wynne, D.C. 
Pa., 41 P.2d 791—Yudelson v. An¬ 
drews, C.C.A.Pa, 25 F.2d 80—Chi¬ 
cago Grain Products Co. v. Mellon, 
C.C.A.I11., 14 P.2d 362. 

Iowa.—Madsen v. Town of Oakland, 
25*7 N.W. 549, 219 Iowa 216. 

Pa.—Appeal of Scott, Quar.Sess., 28 
Del. Co. 393—Appeal of Gerba, 

Quar.Sess., 7 Fay.L.J. 219—In re 
Application of Earle, Quar.Sess., 2 
Monroe L.R. 1. 

R.L—Portugruese-Araerlcan Inde¬ 

pendent Social Club v. Costello, 6 
A.2d 717, 63 R.I. 4. 

33 C.J. p ‘550 note 87. 

One desiring increased allowance 
of alcohol and wine under existing 
basic permit has the burden to estab¬ 
lish reasonable necessity for increase 
sought.—Herrmann v, Doran, D.C. 
Cal., 49 P.2d 402. 

5S. U.S.—Campbell v. Galeno Chem¬ 
ical Co., N.Y.. 50 S.Ct. 412, 281 U. 
S. 599, 74 L.Ed. 1063—Newark Bay 
Cereal Beverage Co. v. Wynne, O. 
C.A.N.J., 57 P.2d 83. 

However, it has been held that the 
government must prove the conten¬ 
tion that applicant’s misconduct au¬ 
thorized refusal of application for 
renewal of liquor permit.—Mt. Mor¬ 
ris Distributing Corporation v. Dor¬ 
an, D.C.N.Y., 36 P.2d 489. 
xrnlimited penult 

U.S.—Daub V. Moss, D.C.N.T., 49 F. 
2d 646. 

59. Pa.—In re Rutherford, 2 Pa.Co. 
7!8. 
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plication, throwing the burden of proof on appli¬ 
cant. 

The burden is on the remonstrants to show that 
their remonstrance contains the signature of the 
required number of properly qualified persons, 
and to sustain their contention that the surety com¬ 
pany executing the bond tendered was not licensed 
to do business in the state, and had no power to be¬ 
come such surety and it seems that if a remon¬ 
strance affirmatively charges a previous violation of 
the law, or a previous revocation of the license, the 
remonstrants must sustain their allegations by evi- 
dence.^2 

Where a licensing authority refuses applicant a 
license, the presumption is that it found facts suf¬ 
ficient to support its conclusions and in the ab¬ 
sence of a showing as to the reason for denial, its 
action will be presumed to have been intended for 
the public benefit.®^ However, a licensing body 
rejecting an application on the ground that the 
quota has been filled®5 or that applicant is not a 
bona fide proprietor and that a former licensee, now 
disqualified, is peculiarly interested in the busi¬ 
ness,®® has the burden of proving its contention. 

b. Admissibility 

General rules as to the admissibility of evidenoe In 
civil actions apply In proceedings to obtain liquor li¬ 
censes OP permits. 

In proceedings on an application for a liquor li¬ 


cense, the rules as to the admissibility of evidence 
obtaining generally in civil actions are applicable ;®'^ 
and the controlling rule as to admissibility, in a 
hearing on an application for a liquor license or 
permit, has been said to be relevancy,®® whether 
the testimony is delivered in person or in the- 
form of ex parte affidavits.®® The presiding of¬ 
ficer does not have the right, in considering the tes¬ 
timony of the witnesses, to remember his past ex¬ 
periences with other permittees in the same busi¬ 
ness.*^® 

On the question of applicant’s good moral char¬ 
acter, evidence is admissible to show the nature 
and character of the business in which he has been 
engaged,'^^ the manner in which it was conducted,^^ 
and his habits and customs as to observing or vio¬ 
lating the law.*^® 

c. Weight and Sufficiency 

General rules as to the weight and sufficiency of evi¬ 
dence in civil actions apply in proceedings to obtain 
liquor licenses or permits. 

In proceedings on an application for a liquor li¬ 
cense, the rules as to the weight and sufficiency of 
evidence obtaining generally in civil actions are ap- 
plicable.'^^ In particular cases involving applica¬ 
tions for liquor licenses or permits, evidence has 
variously been held sufficient to show that the re¬ 
fusal of a license or permit was not an abuse of 
discretion;*?® that the refusal of a license or permit 
was warranted^® on the ground of applicant’s lack 


ea Ind,—^Adams v. Smith, 90 N.B. 

625, 173 Ind. 398. 

33 C.J. p '650 note 89. 
ei. Neb.—Enos v. HanfT, 162 N.W. 
397, 98 Neb. 245. 

62. Okl.—Watkins v. Grieser, 66 P. 
332, 11 Okl. 302. 

33 C.J. p 550 note 83. 

63. N.C.—McCotter v. Reel, 27 S.E. 
2d 149, 223 N.O. 486. 

Vt.—State ex rel. Blllado v. Whee- 
lock, 45 A.2d 430. 

AxhltraTy refusal 

Burden is on applicant to show 
that refusal of liquor withdrawal 
permit is arbitrary or capricious,— 
Halpern v. Andrews, D.C.Pa., 21 P. 
2d 969. 

64. Vt—State ex rel. Billado v. 
Wheelock, 46 A.2d 430. 

65. Pa.—In re Horton Tp. Sports¬ 
men's Club’s License, 41 Pa.Dist. 
& Co. 261. 

©6. Pa.—Appeal of Kanabroski, 

Quar.'Sess,, 32 Luz.Lieg.Reg. 269. 

67. U.S.—Levers v. Berkshire, CO. 
A., 151 F.2d 935. 

Del.—Corpus Juris cited lu Lord v. 
Delaware I^lquor Oomtnisaion, 13 
A.2d 436. 438, 1 Terry 436. 

33 C.J. p 550 note 93. 


68 . U.S.—Charles D. Kaier Co. v. 
Doran, D.CPa., 42 F.2d 923. 

Pa.—^In re Kalanosky's License, 48 
Pa.Dist. & Co. 449. 

Results of local option election 
constitute admissible evidence in as¬ 
certaining the desires of the inhabi¬ 
tants with respect to the granting of 
a particular license.—^Van De Vegt 
V. Board of Com'rs of Larimer Coun¬ 
ty, 65 P.2d 703, 98 Colo, 161. 
Testimony at prior hearing 
U.S.—Lou-Val Co. v. Wynne, CO.A. 
Pa., 34 F.2d 721. 

69. U.S.—Charles D. Kaier Co. v. 
Doran, D.CPa., 42 P.2d 923. 

70. U.S.—Stroh Products Co. v. Da¬ 
vis, D.CMich., ‘8 F.2d 778. 

71. Iowa.—Madsen v. Town of Oak¬ 
land, 2*57 N.W, 549, 219 Iowa 216. 

72. Iowa,—Madsen v. Town of Oak¬ 
land, supra. 

73. Iowa.—Madsen v. Town of Oak¬ 
land, supra. 

Other evidence as to violations of 
law see 33 C.J. p 650 note 93 [d]. 

74. Del.—Corpus Juris cited In iLord 
V. Delaware Liquor Commission. 
13 A.2d 436, 438, 1 Terry 436. 

33 C.J. p 550 note 93. 
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Pailure of board to produce witness- 

e« 

In proceeding for renewal and 
transfer of license, where liquor con¬ 
trol board relied solely on testimony 
of remonstrants, failure of board to 
produce any witnesses was not an 
irregularity requiring reversal of its 
decision, since if testimony made 
out a case of law violation and If It 
was found to be credible, court 
would sustain board's action.—Ap¬ 
peal of Weinstein, 31 A$d 431, 145 
Pa.Super. 476, 

75. U.S,—Shamokin Beverage Ice 
Co. V. Wynne, D.C.Pa., 41 F.2a 791. 
Iowa.—Madsen v. Town of Oakland, 
257 NTW. 549, 219 Iowa 216. 

78, U.S.—Levers v. Berkshire, C.C. 
A., 161 F.2d 936—Morgenlhau v. 
Mifflin Chemical Corporation. 0.<L 
A.Pa., 93 F.2d 82, rehearing denied 
94 F.2d •650—Ser-Att B. Field v. 
Wynne, C.C.A.Pa., 62 F.ad 1052— 
Kernan v. Campbell, O.C.A.N.Y., 
45 F.2d 123—Matontl v. Campbidl, 
D.C.N.Y,, 40 F.2d 74 9—Qultt v. 

Stone, D.C.Md., 39 P.2d 219, af¬ 
firmed, C.C.A., 46 F,2d 406, certio¬ 
rari denied 61 S.Ct. 487. 283 U.S. 
839, 76 L.Bd, 1450—I,lsclo v. 

; pampbell, C.aA,N.Y., 34 F.2d 646. 



48 C. J. S. INTOXICATING LIQV0B8 


$ 157 


of good moral character or repute, ^7 or of his lack 
of good faith and honest purpose that applicant 
was not the only person interested in the applica¬ 
tion or business or that applicant was not likely 
to maintain operations in conformity with the law.^® 

Other evidence has been held insufhcient^i to 
warrant refusal of a license or permit,S2 or refusal 
of the transfer of a license,§3 or to establish appli¬ 
cant’s premises as an “eating place.”S4 

The weight to be given to the results of a local 
option election, as evidence of the desires of the 
inhabitants with respect to the granting of a par¬ 
ticular license, is such as the licensing authority 

deems proper.^5 

§ 157. - Grant or Refusal of License 

a. In general 

b. Judgment or decision 

a. In Creneral 

Liquor licenses or permits have been refused on 


various particular grounds based on a|>pl^oant's unfit¬ 
ness or his failure to conform to statutory requirements. 

It has been said that the common interest of the 
general public should be the guidepost in the issu¬ 
ing of licenses,86 and that after property rights 
have grown up under a permit, its renewal should 
not be refused without justifying reasons^^ A li¬ 
cense or permit should not be refused unless the 
fact situation authorizes it.88 The design or in¬ 
tent of applicant that products sold should be used 
unlawfully cannot be guessed at or suspected, but 
must be proved.89 Where the refusal of a permit 
was held unjustified on review, the refusal of a 
permit for a later year must be justified by new 
evidence sufficient to warrant the action taken.9® 

It is proper for the licensing authority to refuse 
to grant a license or permit for various reasons, 
as, for example, on proof that the petition has not 
been signed in good faith by the requisite number 
or majority of persons,or has not been signed 
by all the sureties on applicant’s bond;^3 that the 
application was not made in good faith that ap- 


certiorari denied SO S.Ot. 158, 280 

U. S. 609, 71 L.Ed. 652—Bernstein 

V. Doran, C.C.A.N.J., 33 F.2d *897— 
Tru-Blu Beverage Co. v. Doran, 
C.C.A.Pa., 32 F.2d 971—Yudelson 
V. Andrews, C.C.A.Pa., 25 F.2d 80— 
Chicago Grain Products Co. v. Mel¬ 
lon, C.C.A.I11., 14 P.2d 3'62. 

Cal.—Parente v. State Board of 
Equalization, 36 P.2d 43%, 1 Cal. 
App.2d 238, followed in Wagner v. 
State Board of Equalization, 36 
P.2d 441, 1 Cal.App.2d 757. 

Ky.—Kenton Distributing Co. v. Al¬ 
coholic Beverage Control Board, 
181 S.W.2d 64, 297 Ky. 666. 

Pa.—Appeal of Frivol, 20 Pa,Dist. & 
Co. 163. 

Club license 

R.I.—Portuguese-American Inde¬ 
pendent Social Club v. Costello, 6 
A,2d 717, 63 R.X. 4. 

77. Iowa.—Madsen v. Town of Oak¬ 
land. 257 N.W. 549, 219 Iowa 216. 

78. U.S.—Bradley v, Wynne, C.C.A. 

Pa,, 46 F.2d 458—Fox v. Mills, C. 
G.A.N.Y., 22 F.2d 891, certiorari 

denied 48 S.Ct. 437, 277 U.S. 589, 
72 L.Ed. 1002—Halpern v. An¬ 
drews, D.C.Pa., 21 F.2d 369. 

79. U.S,—Roumanian American 

Winery v. Morgenthau, C.C.A, 152 

F. 2d 4'52—National Grain Yeast 
Corporation v. Mitchell, C.C.A.N.J., 
51 F.2d 600—Wynne v. Romonat, 

G. C.A.Pa., 46 F,2d 29. 

80 . U.S.—Roumanian American 

Winery v. Morgenthau, C.CA., 152 
F.2d 452. 

81. U.S.—Morgenthau v. MifUin 

Chemical Corporation, C.C,A.Pa., 
93 F.2d ‘82, rehearing denied 94 F. 
2d i550—Herrmann t. l>oran, D.C. 

48CJr.S.—17 


Cal., 49 F.2d 402—iStroh Products 
Co. V. Davis, D.C.Mich., 8 P.2d 773. 

82. U.S.—^Wynne v. Eagle Brewing 
Co., C.C.A.Pa., 68 P.2d 132—^Doran 
V. Lykens Valley Ice & Beverage 
Co., C.C.APa,, 33 F.2d 41—Doran 
V. Eisenberg, C.C.A.Pa., 30 F.2d 
603. 

83. N.J.—South Jersey Retail Liq¬ 
uor Dealers Ass’n v. Burnett, 14 
A2d 487, 125 N.J.Law 105. 

Pa.—In re Brogna's License, 31 Pa. 
Dist. & Co. 631. 

84. Pa.—In re Bailor’s License, 42 
Pa.Dist. & Co. 411. 

85. Colo.—Van De Vegt v. Board of 
Com’rs of Larimer County, 65 P. 
2d 703, 98 Colo. 161. 

86. N.J.—^Zicherman v. Driscoll, 46 
A.2d 620, 133 N.J.Law 586. 

87. U.S.—Charles D. Kaier Co. v. 
Daran, D.C.Pa., 42 F.2d 923. 

88. U.S.—Lou-Val Co. v. Doran, D. 
C.Pa., 29 P.2d 408, aflarmed, C.C.A, 
Lou-Val Co. V. Wynne, 34 F.2d 721. 

•Conditions on denial of renewal per¬ 
mit 

U.S.—Quitt V. Stone, D.C.Md., 39 F. 
3d 219, affirmed, C.C.A, 46 F.2d 
405, certiorari denied 51 S.Ct. 487, 
283 U.S. 839, 75 L.Ed. 1460. ‘ I 

89. U.S.—Stroh Products Co. v. Da¬ 
vis, D.CMich., '8 F.2d 773. 

90. U.S.—Interboro Beverage Cor¬ 
poration V. Doran, C.C.A.N.Y., 52 
P.2d 35. 

Appeal dismissed as moot 

U.S.—Wynne v. Union City Brewing 
Co., CC.A.N.J., 60 P.2d 479. 

Decree as estoppel 

U.S.—Wynne v. Harrison Beverage 
Co., C.aA.N.J., 60 P.2d 483. 
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91. U.S.—Quitt V. Stone, D.C.Md., 

39 F.2d 219, affirmed, C.C.A., 46 F. 
2d 405, certiorari denied 51 S.Ct. 
487, 283 U.S. 839, 7'5 L.Ed. 1450— 
Unger v. Campbell. D.C.N.Y., 43 P. 
2d 461—Greenberg v, Doran, D.C. 
N.Y., 42 P.2d 507—^Triborough 

Chemical Corporation v. Doran, D. 
C.N.Y., .39 F.2d 479—Stroh Prod¬ 
ucts Co. V. Davis, D.C. Mich,, 8 F. 
2d 773. 

Pla.—City of Miami Beach v. State 
ex rel. Patrician Hotel Co., 200 So. 
213, 14'5 Fla, 716. 

Mo.—State ex rel. Bismark Grill, 
Inc., V. Keiman, App., 181 S.W.2d 
798. 

Pa—^Appeal of Esper, Quar.Sess., 2 
Pay.L.J. 23—^Appeal of Scott, 
Quar.Sess., 2*8 Del.Co. 393—^Appeal 
of Matz, Quar.Sesa, 85 Luz.Leg. 
Reg. 281. 

Ground not mentioned In notice 
The fact that there was no assur¬ 
ance that he could enter into pro¬ 
posed wholesale liquor business 
within a reasonable time could be 
considered as a ground for denial 
of application for basic permit to 
engage in such business, even 
though it was not speciflcally men¬ 
tioned in notice of contemplated de¬ 
nial of application.—Levers v. Berk¬ 
shire, C.C.A., 151 F.2d 935. 

92. Neh.—^Whlte v. McCullough, 12$ 
N.W. 1034, 85 Neb. 490. 

33 C.J. p 650 note 94. 

Assent to, or recommendation of, ap¬ 
plication generally see supra §§ 
147-148. 

93. Pa.—^In re Gingrich’s License, 1 
Pa.Co. 360. 

94. U.S.—Bradley v. Wynne, C<XA. 
Pa., 46 F.2d 468—^Ruderman v. 
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plicant is not a person of good moral character 
that he is not a fit person that he has been 
guilty of violations of the liquor laws,®*^ as by sell¬ 
ing to minors or drunkards, or keeping open at pro¬ 
hibited times,or selling adulterated liquors 
that he has maintained a disorderly house or that 
he has permitted the visits of prohibited persons.^ 
The fact that the proposed place of business is un¬ 
fit according to the prescribed standards is a ground 
for refusing a license,^ and this is true also where 
the number of licensed establishments allowed by 
statute has been filled or exceeded.^ On the other 
hand, it has been held improper to refuse to grant 
a license for various reasons.® Thus the licensing 
authorities cannot refuse generally to grant any li¬ 


censes because of their personal views as to the 
validity or propriety of the license law;® on the 
ground that a majority of the inhabitants of the 
town or area are, or might be, opposed to the grant¬ 
ing of a license;'^ or because of the fact that the 
licensing board has doubts with regard to the good 
faith of the title of the apparent owner of the 
property where the saloon is to be operated;® or 
on the mere suspicion that the law has been violat¬ 
ed.^ 

Restrictive covenants in deeds. While it has been 
held that covenants in deeds against the sale of in¬ 
toxicating liquors do not affect the jurisdiction of 
the licensing authority,^® the existence of such cov¬ 
enants has been held sufficient ground for refus- 


Campbell, D.C.N.Y., 43 F.2d 165— 
Shamokin Beverage & Ice Co. v. 
Wynne, D.C.Pa., 41 F.2d 791—Fox 
V. Mills, D.C.N.Y., 31 F.2d 290, af¬ 
firmed, C.C.A., 22 F.2d 891, cer¬ 
tiorari denied 48 S.Ct. 437, 277 U. 
S. 589, 72 L.Ed. 1002—Yudelson v. 
Andrews, C.C.A.Pa., 2'5 F.2d 80. 
D.C.—Mlddlesboro Liquor & Wine 
Co. V. Berkshire, 133 F.2d 39, 77 
U.S.App.D.C. 88. 

Pa.—Rath v. Pennsylvania Liquor 
Control Board, 20 Pa.Dlst. & Co. 
696. 

33 C.J. p 551 note 1. 

95- Iowa.—Madsen v. Town of Oak¬ 
land, 257 N.W. 549, 219 Iowa 216. 
33 C.J. p '550 note 95. 

Persons eligible generally see supra 
$ 135. 

90. U.S.—Shamokin Beverage & Ice 
Co. V. Wynne, D.C,Pa., 41 F.2d 791. 

97- Conn.—Skarzynski v. Liquor 

Control Commission, 191 A. 9'8, 122 
Conn. 621. 

Pa.—Rath v. Pennsylvania Liquor 
Control Board, 20 Pa.Di.st. & Co, 
696—Machamer v. Pennsylvania 
Liquor Control Board, Quar.Sess., 
47 Dauph.Co. 198—Application of 
Willow Grove Veterans Home 
Ass*n, 61 Montg.Co. 223. 

33 C.J. p 550 note 96. 

I^ailuro to keep record of vendees 
Failure to keep record of names 
and addresses of persons to whom 
products were sold, as required by 
treasury department rogulation.s, 
justified denial of application for al¬ 
cohol permit.—Matonti v. Campbell, 
D.C.N.Y., 40 F.2d 749. 

98- Nob.—In re Sokol, 133 N.W, 409, 
00 Neb. 290. 

33 C.J. p 551 note 97. 

99. Neb.— Livingston v. Corey, SO 
N.W. 263, 33 Neb. 366. 

I, Ky.—City of Louisville v. Hen¬ 
dricks, 116 S.W. 747. 

N.y.—People V. Mills, 36 N.Y.S. 371, 
91 Hun 144. 

33 C.J. p SSI note 98* 


Maintenance of orderly premises im¬ 
possible 

Where maintenance of orderly 
premises would be impossible be¬ 
cause proposed saloon would be only 
licensed place in largo town, and 
consequent overcrowding would in¬ 
terfere with enforcement of legal re¬ 
strictions, license was properly re¬ 
fused.—Application of Worthington, 
22 Pa.Dist. 429. 

2. Ind.—Hardesty v. Hine, 34 N.E 
701, 135 Ind. 72. 

33 C.J. p 551 note 98. 

3. N.Y.—People v. Hegenian, 136 N. 
YjS. 90, 75 Miso. 163. 

N.D.—Thielen v. Kostolecky, 287 N. 

W. 513, 69 N.D. 410, 124 A.L.R. 820. 
Pa.—Appeal of American Legion 
Home Ass’n, Quar.Sess., '38 Luz. 
Leg. Reg. 439. 

Eligibility of places see supra § 136. 

4. Ill.—Paoli V. Mason, -59 N.E.2d 
499, 326 Ill.App. 197. 

Pa.—Appeal of George, Quar.Sess., 3 
Pay.L.J. 9. j 

5. U.S,—Commonwealth Perfume & 
Toilet Water Mfg. Co. v. Camp¬ 
bell, D.C.N.Y.. 42 F.2d 572, appeal 
dismissed, C.C.A., 42 F.2d 673— 
Tru-Blu Beverage Co. v, Doran, 
C.C.A.Pa., 32 P.2d 971—Doran v. 
Bisenberg, C.C,A.Pa., 30 F.2d 603— 
Solax Drug Co. v- Doran, C.C.A.Pa., 
27 F.2d 522. 

Ariz.—Stanton v. Superior Court in 
and for Graham County, 103 P.2d 
952, 55 Arlz. 514. 

Colo.—Maurer v, Boggs, '82 P.2d 
1099, 103 Colo. 72. 

Del.—Lord v. Delaware Liquor Com- 
rnkssion, 17 A.2d 230, 2 Terry 154, 
Ky,—.\leohoIic Beverage Control 
Board v. Hall, 180 S.W.2d 293, 294, 
297 ICy. 432. 

Mich.—Dave’s Place v. Liquor Con¬ 
trol Commission, 269 N.W. 594, 277 
Mich. 551, 

N.J.—City of Wildwood v. Garrett, 17 
A.2d 476. 126 N.J.Low 203—South 
Jer.soy Retail Liquor Dealers Ass’n 
V. Burnett, It A.2d 487, 125 N.J. 
Law 105. 


Pa.—^Appeal of Lacivila, 54 Pa.Dlst. 
& Co. 264, 8 Fay.L.J. 204—In re 
Garrett Voliinloer Fire Depart¬ 
ment’s License, 46 Pa.Dist. & 

438—In re Transfer 'Liquor Li¬ 
cense, Quar.Se.ss., 22 Erie Co. 247. 
Limitations of state law on im¬ 
portation of intoxicating liquors 
vorc held not to prevent granting of 
lermit to operate bonded warehou.se 
for storage and distribution of alco¬ 
hol for nonhoverage purposes in 
drug business.—Doran v. Colonial 
Drug & Sales Co., C.C,A.Colo., 68 F. 
2d 65. 

e. Wyo.—State v, Platte County. 

177 P. 130, 26 Wyo. 75. 

33 C.J. p* 631 note 7. 

7. Del.—Lord v. Delaware Liqtior 
Commission, 17 A.2d 230, 2 Terry 
151. 

Mont.—State ex rcl. McCnrten v. 
Harris, 116 P.2d 293, 112 Mont. 
344. 

Not determiziative 
The fact that a considerable num¬ 
ber of representative citizens In a 
givtin locality oppo.se granting of a 
liquor license, while not to bo ig¬ 
nored, is not, of Itself, determinative 
of conclusion that grunting of u 11- 
cense is not demanded by public in¬ 
terest.—Lord V. Delaware Liquor 
Comm{.««sion, Del., 13 A.2d 436, 1 
Terry 436. 

8. Neb.—Enoa v. Banff. 158 N.W. 
397, 98 Neb. 216. 

9. U.'S.—Wynne v. Eagle Browing 
Co., C.C.A.Pa., 58 F.^d 132. 

Suspicious ci3foumstauoe« 

The fact that brewery failed to 
keep (‘ustoiners* addrenses, or rec¬ 
ords showing amotmt of huslness, 
and did rush business, while per¬ 
haps .su.spiclt>nH, was held InMufllelent 
to Justify refusing permit.—Wynne 
V. Engle Brewing Co., C,C.A.r»n,. 58 
F.2d 132. 

la N.J.—Barnegat City Beach Aa- 
soc. V. Busby, 41 N.J.Law 527* 

33 C.J. p *551 not# X 
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ing" a license,unless it appears that the restric¬ 
tion has, directly or in effect, been abandoned.^^ 

b. Judgment or Decision 

A decision granting or refusing a liquor license must 
conform to statutory requirements. 

When the court or board for the hearing of ap¬ 
plications for licenses consists of two or more 
members, a license cannot be issued except on the 
concurrence of a majority; if they are equally di¬ 
vided, the application fails.^5 The court or board 
need not, unless specially required by law, give rea¬ 
sons for its refusal to grant a particular applica¬ 
tion,^*^ and an order granting a renewal of a li¬ 
cense need not recite the making of the original or¬ 
der or the granting of a previous licen*e.i5 Where 
permit or license was never delivered, it has been 
held that there was no “issuance” within the mean¬ 
ing of a statute.^® It has been held that an order 
granting a license is insufficient where it does not 
appear affirmatively on the face of the proceedings 
that the licensing authority has considered the ap¬ 
plication and petition, where one is required, and in¬ 
vestigated and found that the statutes have been 
complied with in every particular and that appli¬ 
cant possesses the requisite qualifications to be li- 
censed.^*^ 

It has been held that, if the hearing is before a 
court, its judgment conclusively determines all the 
points which it is required to consider, so that these 
matters are res judicata on an application for a re¬ 
newal of the license, unless fresh issues are raised 


§ 159 

by a remonstrance and an excise commissioner 
has been held to act judicially, so that his findings 
of fact are conclusive;^® but no conclusive effect 
attaches to the decision when made by municipal or 
other officers.2® 

§ 158. - Costs 

An unsuccessful applicant has been required to bear 
all costs; but under other authorities applicant and re¬ 
monstrant each bears his own costs. 

One who applies for a liquor license has been re¬ 
quired to bear all the costs of an unsuccessful ap¬ 
plication but under other authorities each of the 
parties (applicant and remonstrant) bears his own 
costs.22 On a denial of the application of some of 
the applicants for a license because the applications 
were in excess of the number of licenses legally 
permitted, judgment for costs should not be ren¬ 
dered against those applicants who had not been 
granted licenses for that reason.23 

§ 159. Judicial Revision of Acts of Licensing 
Authorities in General 

The grant or refusal of a liquor license or permit 
by the licensing authorities will not be interfered with 
by the courts except where arbitrary, capricious, or Il¬ 
legal action, or an abuse of discretion, appears. 

In so far as the decision of the licensing author¬ 
ity or board on the grant or refusal of a particular 
application for a liquor license or permit is gov¬ 
erned by the exercise of that legal discretion with 
which the law invests the authority, it is not subject 
to be controlled or reviewed by the courts, and will 
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11. Pa.—In re Trotter, 24 Pa.Super. 
26—In re Panningr, 23 Pa.Super. 
622—Appeal of Ted’s Union Inn, 
37 Pa,Dist. & Co. 220, 22 West¬ 
moreland Co.Li.J. 179—Appeal of 
Laage, 33 Pa.Dist. & Co. 466—Vit- 
ko V. Pennsylvania Liquor Control 
Board, 23 Pa.Dist. & Co. 648—Ap¬ 
peal of Raschlatore, 23 Pa,Dist. & 
Co. 315, 19 Westmoreland Co.L.J. 
2'85—In re Snyder, 2 Pa.DJst, 785 
—Appeal of Grassano, Com.Pl., 28 
Dol.Co. 100—Appeal of Boyle, 
Ouar.Sess., 34 Luz.Le^.Reg‘. 457— 
In re Application of Earle, Quar. 
Sess., 2 Monroe L.R. 1—McGeehan 
V. Pennsylvania Liquor Control 
Board, Quar.Sess., 6 Sch.Reg. 315. 
Restriction, as limitiug' mandatory 
statute 

The mandatory provision of the 
Liquor Control Act that liquor con¬ 
trol board shall grant liquor license 
on applicant’s compliance with cer¬ 
tain conditions is limited to aoppli- 
cant whose deed does not prohibit 
sale of liquor which he proposes to 
dispense under his license.—^Appeal 
of Cherls, 193 X 162, 127 Pa.Super. 
3&5. 


Validity of oovexiant 

Pa.—Appeal of John Wesley Cross 
Post, Quar.Sess., 28 Del.Co. 104. 

Wecesslty of objection 

Pa.—Appeal of Laage, 33 PaList. & 
Co. 466—Appeal of Hobson, Quar. 
Sess., 28 DeLCo. 118—Appeal of 
John Wesley Cross Post, Quar. 
Sess., 28 Del.Co, 104—^Appeal of 
Emiliani, Quar.Sess., 42 Lack.Jur. 
160—Appeal of Roman, Quar.Sess., 
39 Lack.Jur. 77—Appeal of Boyle, 
Quar.Sess,, 34 Luz.Leg.Reg. 457— 
Appeal of Berzanski, Com.Pl., 32 
Luz.Leg.Reg. 341. 

12. Pa.—^Appeal of McGettigan, 200 
A. 213, 131 Pa.Super. 280—Appeal 
of Ted's Union Inn, 37 Pa.Dist. & 
Co, 220, 23 Westmoreland Co.L.J. 
179—In re Johnson's License, 34 1 
Pa.Dist. & Co. 205—^Appeal of 
Boyle, Quar.Sess., 34 Luz.Leg.Reg. 
467. 

13. N.J.—^Wilson V. Town of Boon- 
ton, Sup., '88 A. 626. 

33 C.J. p 561 note 8. 

14. Ark.—Cook v. Glazer's Whole¬ 
sale Drug Co., 189 S.W.2d 897, 

33 C.J. p -561 note 9. 
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(Endorsement on application that 
the full quota was filled is a suffi¬ 
cient explanation for rejection.— 
State V. Wright, 16 Ohio N.P.,lsr.S., 
305. 

15b Mo.—State v. Mulloy, 3$ S.W. 
'569, 111 Mo.App. 679. 

16. Ark.—Cook v. Glazer's Whole¬ 
sale Drug Co., 189 S.W.2d 897. 

17. Mo.—State v. Port, 81 S-W. 476, 
107 Mo.App. 328. 

33 C.J. p 552 note IL 

la Pa.—In re Justin, 2 Pa.Co. *22. 

33 C.J. p 552 note 12. 

19. Mo.—Cooper v. Hunt, 77 S.W. 
483, 10-3 Mo.App. 9. 

20 . Mo.—State v. Higgins, 84 Mo. 
App. '531. 

33 C.J. p '562 note 13. 

21 . Ind.—Miller ▼, De Armond, 93 
Ind. 74. 

22 . Pa.—In re Chesney, 2 Pa.Co. 474 
—^In re Owen, 1 Pa.Co. 326. 

23. Ind.—^Atkinson v. Dlsher, 93 N. 
I E. 807, 177 Ind. 665. 
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not be interfered with by them except where arbi¬ 
trary, capricious, unauthorized, illegal, or fraudu¬ 
lent action, or a plain abuse of discretion, is made 


to appear,where the decision is wholly unsupport¬ 
ed by, or inconsistent with, the evidence,^^ is wholly 
dependent on a question of law,26 or is based on 


24. TJ.S.—Ma-Kingr Products Co. v. 
Blair, Pa., 46 S.Ct. 544, 271 U.S. 
479, 70 iL.Ed. 1046—Levers v. Berk¬ 
shire, C.C.A., 151 P.2d 935—Atlan¬ 
ta Beer Distributing Co. v. Alex¬ 
ander, C.C.A., 93 P.2d 11, certiorari 
denied eg S.Ct. 645, 303 U.'S. 644, 
82 L.Ed. 1106—Camden County 
Beverage Co, v. Wynn, D.C.N.J., 50 
F.2d 603—Pancheri v. Wynn, D.G. 
Pa., 46 P.2d 699—'Liquorgel Co. v. 
Doran, D.C.N.Y., 46 P.2d 329— 

Greenberg v, Doran, D.C.N.T., 42 
P.2d 507—Joy Chemical Co. v. 
Campbell, D.C.N.T., 41 P.2d 961— 
Shamokin Beverage & Ice Co. v. 
Wynne, D.C.Pa., 41 F.2d 791—Tri¬ 
borough Chemical Corporation v. 
Doran, D.C.N.T., '30 P.2d 479— 

Quitt V. Stone, D.C.Md., 39 P.2d 
219, affirmed, C.C.A., 46 F.2d 405, 
certiorari denied 51 S.Ct. 4S7, 283 

U. S. 839, 75 L.Ed. 1450—Mt. Mor¬ 
ris Distributing Corporation v. 

Doran, D.C.N.Y., 36 P.2d 489- 

Travis v. Jackson, D,C.La., 26 P.2d 
'373—Yudelson v. Andrews, C,C.A. 
Pa., 25 P.2d 80—Pox v. Blair, D.C. 
Pa., 20 P.2d 233—Bradley v. 
Wynne, D.C.Pa., 1 P.Supp. 222, af¬ 
firmed, C.C,A., 61 P.2d 200, 

Cal.—Covert v. State Bd. of Equali¬ 
zation, App., 1G2 P.2d 717—Hansen 

V. State Board of Equalization, 110 
P.2d 453, 43 Cal.App.2d 176. 

Colo.—^Heuston v. Gilman, 56 P.2d 
40, 98 Colo. 301. 

Conn.—Shuman v. Brainard, 36 A.2d 
113, 130 Conn. <564—Loglisci v. 
Liquor Control Commission, 192 A. 
260, 123 Conn. 31—Skarzynski v. 
Liquor Control Commission, 191 A. 
98, 122 Conn. 521—^IVilks v. Liquor 
Control Commission, 190 A. 262, 
122 Conn. 443—Gwiazda v, Borgln, 
185 A 416, 121 Conn. 705. 

Del.—^Lord v. Delaware Liquor Com¬ 
mission, 17 A.2d 230, 2 Terry 164. 
D.C.—Roge Laboratories v. Doran, 47 
P.2d 413, 60 App.D.C. 61—Blair v. 
Stewart Distilling Co., 12 P.2d 838, 
•56 App.D.C. 303. 

Md.—Federico v. Bratten, 80 A 2d 
•776, 181 Md. 607. 

Mich.—Dave's Place v. Liquor Con¬ 
trol Commission, 269 N.W. i694, ‘277 
Mich. 651. 

K.J.—Zicherman v. Driscoll, 45 A 2d 
620, 133 N.J.Law 586. 

N.Y.—Roden v. New York State Liq¬ 
uor Authority, 18 N.Y.*S.2d 69. 258 
App.Div. 1076—^Rockier v. Quinn, 
•7 N.Y.S;2d 671, 255 App.Div. 873, 
affirmed 21 N.B.2d 526, 2'80 N.Y. 
76S—Commerce Development Corp. 
V. O'Connell, 58 N.Y.S.2d 97—Us- 
dane v. Bruckman, 30 N.Y.S.2d 396. 
Pa.—In re Botoff's ‘License, 36 Pa. 
Diat, Co. 32—In re Atwood Hotel 
License, 21 Pa.Dlst. & Co. 84*5, 14 


Wash.Co. 74, 7 Som.Co.Leg.J. 10, 
82 Pittsb.Leg.J. 222—^Appeal of 
Shindor, 19 Pa.Dist. & Co. 596, 82 
Pittsb.Leg.J. 73—Wll-Pox Mfg. Co. 

V. Blair, 9 Pa.Dist. & Co. '230— 
In re Liquor License of Independ¬ 
ent Citizens* Club, Quar.Sess., 32 
Berks Co.L.J. 42—^Appeal of Euro¬ 
pean Hotel, Quar.Sess., 25 Erie Co. 
367—Appeal of Parris Social Club, 
Quar.Sess., 21 Erie Co. 163, 9 Som. 
Co.Leg.J. 362—Appeal of Sutula, 
Quar.Sess., 21 Erie Co. 157—Com¬ 
monwealth V. •Stabler, 43 Lack. 
Jur. 16—In re Application of 
Schott for Retail Liquor License, 
Quar.Sess., 35 Luz.Leg.Reg. 68— 
Appeal of Boyle, Quar.Sess., 34 
Luz.'Leg.Reg. 457—^Appeal of 
Hirsch’s Liquor License, Qnar. 
Sess., 29 North.Co. 263—In re Vit¬ 
torio Emanuele III, Lodge No. 339, 
Order Sons of Italy, Quar.Sess., 22 
West.Co.L.J. 213. 

R.I.—Casala v. Dio, 13 A.2d 693, 65 

R. I. 96. 

Tenn.—State ex rel. Nixon v. McCan- 
less, 141 S.W.2d 8S5, 176 Tenn. 353 
—Slate ex rel. Cravens v. Delk, 136 

S. W.2d 524, 175 Tenn. 614. 

W.Va,—Brackman's Inc. v. City of 

Huntington, 27 S.E.2d 71, 126 W. 
Va. 21. 

33 C.J. p 563 note 25. 

Discretion of licen.sing authorities 
generally see supra § 154. 
Mandamus to compel issuance of li¬ 
cense see infra § 160. 

Review in equity of refusal of per¬ 
mit see infra § 166. 

Buie under statute 

(1) The provision of a statute per¬ 
mitting an applicant for a beer 
wholesaler’s permit to appeal to a 
general term of the superior court of 
a certain county from a decision of 
the commission, but limiting court 
to determining wh(*ther commission 
has acted capriciously, arbitrarily or 
on political grounds Is valid; under 
such provision, the superior court of 
that county has Jurisdiction of an 
appeal from decision of commission 
refusing a permit, and provision for 
appeal to a general term merely 
designates number of Judge.s who 
shall sit on such appeal.—Klipsch v. 
Indiana Alcoholic Beverage Commis¬ 
sion, 21 N.E.2d 701, 215 Ind. 616. 

(2) Validity of licensing laws 
generally see supra 8 38. 

Slfeot of prior absence of lloeuse 

Pact that no liquor license had 
existojl In town for many years was 
not entitled to much weight in de¬ 
termining whether liquor commis¬ 
sion erred in refusing to grant a li¬ 
cense, where no reasons were as¬ 
signed for absence of a license and it 
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was well known that for number of 
years it would have been impossible 
to have a license for the legal sale of 
liquor in the town, due to the local 
option in the county, and subse¬ 
quently to national and state pro¬ 
hibition.—Lord V. Delaware Liquor 
Commission, 17 A2d 230, 2 Terry, 
Del., 154. 

Referee's recommendation, not con¬ 
trolling 

Where appeal from order of liquor 
commission denying application for 
a club permit is referred to state 
referee, referee’s recommendation 
does not determine issue before 
court regarding whether commis¬ 
sion’s action was unreasonable and 
arbitrary.—Moscrole v. Liquor Con¬ 
trol Commission, 3 A 2d 664, 12.5 

Conn. 104. 

Effect of failure to give reasons for 
refusal 

While prohibition commissioner 
did not need to give renson.s for re¬ 
fusing permit to withdraw alcohol 
for industrial purposes, his failure 
to do so subjected him to the risk of 
reversal as a result of his failure to 
show that he had not abused his dis¬ 
cretion or acted arbitrarily, and 
court could, on appUeanfs case 
alone, either find an abuse of discre¬ 
tion and reverse the commissioner, 
or affirm his action,—Yudelson v. 
Andrews, C.C.A.Pa,, 26 P.2d 80. 

25. U.S.—Ma-King Products Co. v. 
Blair, Pa., 46 S.Ct. 644, 271 U,*S. 
479, 70 L.Ed. 1046—Canulen Coun¬ 
ty Beverage Co. v. Wynne, D.C.N. 
J., 50 P.2d 60‘3—are<?nberg v. Dor¬ 
an, D.O.N.y., 42 F.2d 607—Mt. Mor¬ 
ris Distributing Corporation v. 
Doran, D.O.N.Y., 36 P.2d 489— 

Yudelson v. Andrews, C.C.A.Pa., 2r> 
P.2d so. 

D.C.—Uogo Laboratories v. Doran, 47 
P.2d 433, 60 APP.D.C. 61—Blair v. 
Stewart Distilling Co., 12 F.2<i 838, 
56 App.D.C. 803. 

Bsasouable and propar tvidanoa 
Decision of commissioner will not 
be disturbed if there roasimablo 
evidence to support it; hence it 
should appear that comnUasioner not 
only heard the witnesaes, but that 
his decision is based on admisHlbb* 
evidence, and not on hearsay.—Lord 
V. Delaware Liquor Cummlsslon, 13 
A. 2d 436, 1 Terry, Del., 436, 

28, U.S.—Ma-Klng I’roducts Co. v. 

Blair, Pa., 46 S.Ct. 544, 271 U.S. 
479, TO L.Ed. 1046—Yudelson v. 
Andrews, C.C.A.Pa., 26 F.2d 80. 
Speolfled dtstsAoe from ohtirch 
Where there was no contradict Ion 
as to facts, decision of Alcoholic 
Beverage Control Board as to wheth- 
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an error of law,27 or where such authority refused 
to hear relevant evidence,2^ or unless such author¬ 
ity, through an honest or erroneous opinion as to 
the nature of its discretion and as to the legal prin¬ 
ciples governing its exercises, refuses to grant a li¬ 
cense,29 or unless fraud^o or mutual mistake^i ap¬ 
pears. The court may not substitute its judgment 
for that of the licensing authority.22 In determin¬ 
ing whether there was an abuse of discretion on 


the part of the licensing authority, its action must 
be tested by conditions as they existed at the time 
of the hearing before it,23 and by the facts as they 
were presented to, and found by, it.24 In the ap¬ 
plication of these rules, the action of the licensing 
a/’^-hority has been sustained, and its discretion held 
not abused or improperly exercised, in a number 
of cases,2 5 while in others a contrary result has 


er facts established existence of 
church or other place of worship, 
within statute prohibiting issuance 
of liquor license within a specified 
distance therefrom, was one of law, 
reviewable by courts.—Dougherty v. 
Kentucky Alcoholic Beverage Con¬ 

trol Board, 130 S.W.2d 756, 279 Ky. 
2G2. 

27. U.S.—Levers v. Berkshire, C.C. 

A., 151 F.2d 935—Camden County 
Beverage Co. v. Wynne, D.C.N.J., 

50 F.2d 60'3—Greenberg v. Doran, 
D.C.N.Y., 42 F.2d 507--Mt. Morris 
Distributing Corporation v. Doran, 
D.C.N.T,, 36 P.2d 489. 

D.O.—Roge Laboratories v. Doran, 47 
P.2d 413, 60 App.D.C. 51. 

28. tJ.S.—Levers v. Berkshire, C.C. 

A., 151 F.2d 936. 

28. Pa.—^Windber Brewing Co.’s li¬ 
cense, 64 Pa.Super. 287. 

30. Ark.—Cook v. Glazer's Whole¬ 
sale Drug Co., 189 S.W.2d '897. 

31. Ark.~-Cook v. Glazer’s Whole¬ 
sale Drug Co., supra. 

82. U.S.—Levers v. Berkshire, C.C. 

A., 151 P.2d 936—Atlanta Beer 

Distributing Co. v. Alexander, C.C. 
A., 93 P.2d 11, certiorari denied 
'58 'S.Ct. 646, 303 U.S, 644, 82 L.Bd. 
1106. 

Ark.—Cook v. Glazer’s Wholesale 
Drug Co., 189 S.W.2d 897. 

Cal.—Covert v. State Bd. of Equali¬ 
zation, App., 152 P.2d Tl?. 

N.T,—Penson v. State Liquor Au¬ 
thority, 27‘3 N.Y.S. 751, 152 Misc. 
446, affirmed 278 N.Y.S. 433, 243 
App.Div. «47—Canolesio v. New 
York State Liquor Authority, 22 N. 
T.S.2d 765. 

Pa.—Appeal of Boyle, Quar.Sess., 34 
Luz.Log.Reg. 457—Appeal of Mir- I 
oslow, Quar.Sess., 33 Luz.Leg.Eeg. 
97. 

BxistexLoe of ''good cause” 

Under constitutional provision au¬ 
thorizing state board to deny or re¬ 
voke a specific liquor license on the 
ground of public welfare or morals, 
whether or not ’’good cause” existed 
for the denial of a specific liquor 
license was a matter for determina¬ 
tion by the board and not by the 
court.—Hansen v. State Board of 
Equalization, 110 P.2d 463, 43 Cal. 
App,2d 176. 

33. Conn.—^Meserole t. Liquor Con¬ 


trol Commission, "S A.2d 664, 125 
Conn. 104. 

34. Conn.—Skarzynski v. Liquor 
Control Commission, 191 A. 98, 122 
Conn. 521. 

Beferee or conunittee to whom su¬ 
perior court referred appeal from 
liquor commission’s denial of liquor 
permit should determine only what 
facts were presented before com¬ 
mission, as relevant to issue of pro¬ 
priety of commission’s action, and 
should not pass on issue of appli¬ 
cant’s suitability for license.— | 
Skarzynski v. Liquor Control Com¬ 
mission, supra. 

35. U.S.—Ma-King Products Co. v. 
Blair, Pa., 46 S.Ct. 544, 2'71 U.S. 
479, 70 L,Ed. 1046—Llquorgel Co. 

V. Doran, D.C.N.y., 46 P.2d 329— 
Ruderman v. Campbell, D.C.N.Y., 
43 F.2d 165—Greenberg v. Doran, 
D.C.N.Y., 42 F.2d '507—^Joy Chem¬ 
ical Co. V. Campbell, D.C.N.Y.-, 41 
F.2d 961—^Triborough Chemical 
Corporation v. Doran, D.C.N.Y., 39 
P.2d 479—Mt. Morris Distributing 
Corporation v. Doran, D.C.N.T., 36 
P.2d 489—Halpern v. Andrews, D. 

C. Pa., 21 P.2d 969—Fox v. Blair, 

D. C.Pa., 20 P.2d 233—Shelper v. 
Andrews, C.C,A.Pa., 17 P.'2d 81— 
Milillo V. Canfield, C.C.A.N.Y., 44 
P.2d 113—Chicago Grain Products 
Co. V. Blair, D.C.IU., 12 P.2d 90. 

^riz.—Stanton v. Superior Court in 
and for Graham County, 103 P.2d 
952, 55 Arlz. 614. 

Ark.—Hardin v. Cassinelli, 166 S.W. 

2d 258, '204 Ark. 1016. 

Oal,—Parente v. State Board of 
Equalization, "SG P.2d 437, 1 Cab 
App.2d 238, followed in Wagner v. 
State Board of Equalization, 36 
P.2d 441, 1 Cal.App.2d 757. 

Oolo,—Van De Vegt v. Board of 
Com’rs of Larimer County, 65 P. 
’2d 703, 98 Colo. 161. 

Conn,—Kantrowitz v. Patterson, 44 
A.2d 916—Shuman v. Brainard, 36 
A.2d 113, 130 Conn. 564—Meserole 

V. Liquor Control Commission, 3 
A. 2d '6-84, 125 Conn. 104—Skarzyn¬ 
ski V. Liquor Control Commission, 
191 A. 98, 122 Conn. 521, 

D.C.—Blair v. Stewart Distilling Co., 
12 F.2d 838, 66 App.D.C. 303. 

—Madsen v. Town of Oakland, 
267 N.W. 549, 219 Iowa 216—Tal- 
arico v. City of Davenport, 244 N. 

W. 750, 215 Iowa 186. 
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Ky.—Kenton Distributing Co. v. Al¬ 
coholic Beverage Control Board, 

181 S.W.2d 64, 297 Ky. 666. 

Mo.—'State ex rel. Bismark Grill, 
Inc., V. Keirnan, App., l'8l S.'W.2d 
798. 

N.J.—Tilton V. Court of Common 
Pleas of Ocean County, 92 A. 870, 

87 N.J.Law 47. 

N.Y.—^Penson v. State Liquor Au¬ 
thority, 278 N.Y.S. 4'33, 243 App. 
Div. 847—Silberglied v. Mulrooney, 

270 N.Y.S. 290, 150 Misc. 251— 
Usdane v. Bruckman, 30 N.Y.S.2d 
896—Canolesio v. New York State 
Liquor Authority, 22 N.Y.S.2d '76.5. 

Pa.—^Appeal of Young Men’s Repub¬ 
lican Club of 15th Ward, 190 A. 
527, 125 Pa. Super. 486—In re Par- 
son-Marnatti Post No. 95, 64 Pa. 
Dist & Co. 127—^Appeal of Klugh, 

36 Pa.Dist. & Co. 190, 47 Dauph.Co. 
242—Vitko V. Pennsylvania Liquor 
Control Board, 23 Pa.Di8t. & Co. 
648—Machamer v. Pennsylvania 
Liquor Control Board, Quar.Sess., 

47 Dauph.Co. 198—Seventh Ward 
Social Club v. Crossen, Com.PI., 45 
Dauph,Co. 206—In re Cubbison Ho¬ 
tel Liquor License, Quar.'Sess., 28 
Erie Co. 44—Appeal of Parris So¬ 
cial Club, Quar.Sess., 21 Brie Co. 
163, 9 Som.Co.Leg.J. 362—Appeal 
of Sutula, Quar.Sess., 21 Brie Co. 
157—Appeal of Bsper, Quar.Sess., 

2 Pay.L.J. 23—Commonwealth v. 
Fastiggi, 41 Lack.Jur. 97—In re 
Application of Schott for Retail 
'Liquor License, Quar.Sess., 35 Luz. 
Leg.Reg. 68—In re Somach’s Li¬ 
cense, Quar.Sess., 86 Pittsb.Leg.J. 
315—In re Vittorio Bmanuele III, 
Lodge No. 3'39, Order Sons of Italy, 
Quar.Sess., 22 West.Co.L.J. 213. 
Tenn.—JState ex rel. Nixon v. Mc- 
Canless, 141 S.W.2d 886, 176 Tenn. 
852. 

Wis.—State ex rel. Higgins v. City 
of Racine, 264 N.W. 490, '220 Wis. 
107. 

Particular actions suLStalned 

(1) Refusal of a retail liquor li- 
1 cense because of the number of liq¬ 
uor stores already operating in the 
vicinity.-Wilson v. Quinn, 1 N.Y. 
S.2d 766, reversed on other grounds 
2 N.Y.S.2d 6, 253 App.Div. 403, af¬ 
firmed 14 N.E.2d 820, 277 N.Y. 720. 

(2) Adopting a method of meas¬ 
urement between licensed premises 
and place protected.—Appeal of 
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been reached.^® 

The general rule that the action of the licensing 
authority is not subject to judicial review in the 
absence of an abuse of discretion has been applied 
to actions on a request for the transfer^? or re¬ 
newal's of a license. 

Compelling action by licensing authority. Where 
a licensing body has the ministerial duty of passing 


on applications, but refuses to do so, it may be 
compelled to act by court order.^^ 

§ 160. Mandamus to Compel Issuance of Li¬ 
cense 

Mandamus lies to compel the Issuance of a liquor 
license or permit only where such issuance is mandatory 
or merely ministerial, or where the licensing authority 
has abused its discretion or acted arbitrarily; and the 


ICluffh, 36 Pa.Dist. & Co. 190, 47 j 
Dauph.Co. 242—Appeal of Tsilimi- 
i;:rns, Pa.Quar.Sess., 62 Dauph.Co. 41. 

(3) Refusing package store per¬ 
mit to unmarried girl whose parents 
ran an adjoining meat and grocery 
store that had reputation of being 
one where intoxicating liquor was 
sold and where intoxicated persons 
were frequently seen going in and 
out.—Gwiazda v. Borgin, 185 A. 416, 
121 Conn. 706. 

(4) The state tax commission did 
not abuse its discretion in denying 
retail liquor license on protest re¬ 
ceived from officers of university, 
from which store would be in full 
view, after commission announced 
its approval of applicant for license 
and location of store and notified 
him that license would be issued.— 
Macauley v. Query, '7 S.E.2d '519, 193 
S.C. 1. 

(5) The city commission, in pass¬ 
ing on an application for a license 
to engage in business as a retailer 
of alcohol and alcoholic beverages, 
was not unreasonable in finding that 
proposed place of business which 
fronted on an alley and had its only 
entrance on the alley was not a fit 
place for a retail liquor store.—Thie- 
len V. Kostelecky. 287 N.W. 613, 60 
N.D. 410, 124 A.L..R. 820. 

(6) Under statute giving commis¬ 
sioner power to hear appeals from 
orders denying applicants retail liq¬ 
uor distribution licenses and empow¬ 
ering him to order the other issuing 
authority, to issue license after 
hearing, order of commissioner 
granting license to applicant who 
undersold competitors was within 
]>()wers of commissioner.—(-onover v. 
Burnett, 103 A. 685, ll'S N.,T.Law 4S'3. 

36. Conn.—Murphy v. Bergin, 171 A. 

433, 118 Conn. 249. 

Pa.—^Appeal of Guerricri, 53 Pa.Dist. 
& Co. 56'1—In re Garrett Volunteer 
Fire Department's License, 46 Pa. 
Di.st. & Co. 438—In re Dldvalis* 
License, 36 Pa.DI.sf. & Co. 665— 
In re Havens' Ijicen.se, 27 Pa.Dist. 
& Co. 376—In re Laero.s.st'.s Li¬ 
cense, 27 Pa.Dist. Qo. 11 ll—Ap¬ 
peal of Geklln.^ky, Qurir.S<‘.s.s., 41 
Lack.Jur. 90—Appeal of Washkun, 
Quar.Ses.s., 34 Luz.X.rOg.Rog. Ill— 
App»‘al of Burnett, Quar.»Se.ss., 33 
Luz.Leg.Reg. 463—Appeal of Tur- 
oski, Quar.Sess., 33 IiUz.Leg.Heg. 


343—In re Appeal of Rinken, 
Quar.Sess., 32 Luz.Leg.Rcg. 436— 
Appeal of Oberts, Quar.Sess., 32 
Luz.Lcg.Rog. 370—Jaskewicz v. 
Pennsylvania Liquor Control 
Board, Quar.Sess., 6 Sch.Reg. 19— 
In re Appeal from Refusal and 
Transfer of Liquor License, Quar. 
Sess., 20 Wash.Co. ‘58—Appeal of 
Marraccini, Quar.Sess., 20 Wash. 
Co. 40. 

37. Pa.—In re Shenberger’s License, 
•54 Pa.Dist. & Co. ‘301—In re East¬ 
on Athletic Club License, Quar. 
Sess., 27 North.Co. 349—Common¬ 
wealth V. Stabler, Quar.Sess., 42 
Ijack.Jur. 15. 

;Bxt6nt of disorotioBL on appeal 

On appeal from licensing author¬ 
ity's deci.sion refusing to transfer 
license, court has no wider discre¬ 
tion than that vested in licensing 
authority.—In re Popp's License, 41 
Pa.Dist. & Co. 500, 24 Erie Co. 8. 
Action sustained; discretion held uot 
abused 

Pa.—In re Brodsky's License, 44 Pa. 
Dist. & Co, 227—Commonwealth v. 
Stabler, Quar.Sess., 42 Lack..Tur. 
15—Commonwealth v. I^astiggi, 
Quar.Sess., 41 Lack.Jur. 97—In re 
Easton Athletic Club License, 
Quar.Sft.ss., 27 North.Co. 349—Ap¬ 
peal of Weln.stein, Quar.'Sess., 89 
Pittsb.Leg.J. 129, anirmed 21 A.2d 
431, 145 Pa.Supor. 476. 

Action not sustained; discretion held 
abTxsed 

Pa.—Appeal of Pres.sman, 63 Pa, 
Diat & Co. 507—In rc Elmen’a In¬ 
cense, 61 Pa.Dist. & Co. 4T7—Penn¬ 
sylvania Liquor Control I^oard v. 
Johnson, 34 Pa.Dl8t. & Co. 205, 54 
Montg.Co. 379—Appeal of McDer¬ 
mott, Quar.Sess., 42 Lack.Jur. 207 
—^Appeal of Geklinaky, Quar.Se.sn., 
41 Lnck.Jur. 90^—In re Polkowskl’s 
Liquor License Case, Quar.Sess., 
19 Leh.L.J. 49—Appeal of Kravltz, 
Quar.Sess., S3 Luz.Leg.Reg. 403— 
Appeal of Stathakia, Quar.SesB., 33 
Luz.Leg,Reg. 401—Appeal of Leon, 
Quar.Sess., 90 Pittsb.Leg.J. 46'3. 

38. U.S.—Chicago Grain Products 
Co. V, Blair, D.aill., 12 F.2d 90. 

Ark.—Cook V. Glazer’s Wholesale 
Drug Co„ ISO S.W.2d 897. 

N.X—Xileherman v. Driscoll, 46 A. 2d 
620, 133 N.J.Law fiSe. 

N.Y.—Oval Bar S: Restaurant v. 
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Bruckman, 30 N.r.S.Sd 334, 177 

Misc. 244. 

Pa.—In re Nabobs, Inc. for Malt 
Beverage License, Quar.Sess., 31 
Berks 288. 

Action sustained; discretion held 
not abused 

U;S.—Barrett v. Wynne, D.C.Pa., 59 
P.2d 823. 

D.C.—Roge Laboratories v. Doran, 
47 F.2d 413, GO App.D.C. 61. 

Ky.—Kenton Distributing Co. v. Al¬ 
coholic Beverage Control Board, 
181 S.W.2d 64, 207 Ky. G66. 

Pa.—In re Liquor License of Inde¬ 
pendent Citizens’ Club. Quar.Sess., 
32 Berks Co.L.J. 42—Common¬ 
wealth V. Fustigg), Quar.Sess., 41 
Lack.Jur. 97—Appeal of Weinstein, 
Pa., 89 PittshLog.J. 129, afllrmed 
21 /A2d 431, 145 Pa.Super. 476. 

Action not sustained; discretion 
held abused 

Pa.—Case of Columbia Fire Co/s 
Liquor Licon.se, 35 Pa.Di8t, & Co. 
689, 27 North.Co. 35—^In re Liquor 
License of Sterling Athletic Club, 
Quar.Sess., 32 Berks Co.L.J. 46— 
In re Liquor I^lcense of Strauss* 
town Rod and Gun Club, Quar. 
Sess., 32 Berks Co.L.J. 4’5—Appeal 
of Geklinsky, Quar.Se.ss,, 41 Lack. 
Jur. 90—Appeal of Ivory Hod 
Club, Quar.Sc‘s.s., 34 Luz,Leg.Reg. 
8 . 

39- N.Y.—Rockier v. Quinn. 4 N.T.S. 
2d 374, 254 App.Div. 710—Wilson 
V. Quinn, 2 N.y.»,2d 6. 253 App. 
Div. 403, anirmed 14 N.E.2d -820. 
27'7 N.Y. 720—Fulton ReBtaurnnt 
V. Quinn, 300 N.Y.S. 779, 253 App. 
Div. 740. 

Mandamus to comp<‘l issuanco of 11- 
cen.Mt* see infra I ISO, 

J^solution of higher authority 
The fact that local liquor board 
may, beeauHO of resolution of state 
liquor authority that until further 
notice no retail liquor store Ueen.'^cH 
for consumption off premiHi*H would 
be issued, regard perfornmnee of 
its duty of rt‘celvlng and imssing on 
application for retail liquor license 
as futile does not furnish legal ex¬ 
cuse for failure to perform duty.— 
Wilson V, Quinn, 3 N.Y,R.2d 6, 253 
App.Div. 403, afllrmed 14 N.E,2d 820 , 
277 N.Y. 720—FuUon Restaurant v. 
Quinn, 800 N^Y.S. 770, 868 App.Div. 
740. 
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applicant must show a clear legal right to this relief 
and compliance with ail requirements for a license. 

Where the law makes it mandatory to grant a liq¬ 
uor license or permit, mandamus is the proper rem¬ 
edy to compel its issuance.^® Where, however, a 
court or board of officers is invested with a judi¬ 
cial discretion as to the grant or refusal of licenses, 
and in the exercise of such discretion it has exam¬ 
ined and rejected a particular application, manda¬ 
mus will not lie to review the case and compel the 
grant of a license, unless it appears that such dis¬ 
cretion has been abused or exercised in an arbitrary 
and unlawful manner and where, under statute, 
the permit may be arbitrarily refused, mandamus 
will not lie.'^^ Qn the other hand, if a license has 
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been refused to a properly qualified person, without 
any reason whatever, or without any reason which 
is valid and sufficient in law, but in the arbitrary, 
capricious, or unlawful exercise of the power vest¬ 
ed in the licensing authorities, redress may be had 
by mandamus and this is also true where the 
only duty which the licensing authority has to per¬ 
form is merely ministerial,^^ as where no objec¬ 
tion has been filed,^5 and it is likewise true where 
the only discretion vested in it is as to the suffi¬ 
ciency of the surety.**® 

In any case, applicant cannot have a writ 
of mandamus unless he shows a clear legal 
right to the relief sought,^ 7 and unless he further 
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40. Mo.—Slat© V. Berryman, 127 S. 

W. 129, 142 Mo.App. 373. 

33 C.J. p 554 note 28. 

Judicial revision of acts of licensing 
nuthorities in general see supra § 
159. 

Mandamus to compel Issuance of li¬ 
censes and permits generally see 
Mandamus § 1'56. 

Sufficiency of petition 

Under a statute making it manda¬ 
tory to grant a license where the 
applicant presents a petition signed 
by a certain number of persons, the 
preliminary determination as to 
whether the petition contains the re¬ 
quired number of signers is not re- 
viewable by mandamus.—State v. 
Thornhill, 160 S.W. 658, 174 Mo.App. 
469. 

Big^t to license as matter of law 
Facts that applicant for retail 
liquor dealer's license answered 
questions in application satisfac¬ 
torily and had never been convicted 
of a crime did not entitle him to a 
license as matter of law so as to en¬ 
title him to mandamus to require is¬ 
suance.—Mangieracina v. Haney, Mo. 
App., 141 S.W.2d 89. 

41. Fla.—City of Miami Beach v. 
State ex rcl. Epicure, Inc., 4 So.2d 
116, 148 Fla. 255. 

—Harbin v. Holcomb, 184 S.E. 
603, 181 Ga. 800. 

Mo.—State ex rel. Renner v, Noel, 
140 S.W.2d 67, 316 Mo. 286—Man¬ 
gieracina V. Haney, App., 141 S. 
W.2d 89. 

Mont.-'McCarton v. Sanderson, 109 
r».2d n08, 111 Mont. 407, 132 A.L. 
U. 1229. 

Ohio.'—State ex rcl. Gutter v. Haw¬ 
ley, App., 44 N.E.2d 815. 

S.r>.—McAthie V. l^rleberg, 280 N.W. 
871, 66 S.D. 192. 

Vt.—State ex rel. Billado v. Whee- 
lock, 15 A. 2d 4'30—Crystal Brook 
Farm v. Control Com'rs of Derby, 
168 A. 912, 106 Vt. 8. 

33 C.J. p 554 note 29. 


Different conclusions from evidence 
possible 

Court, In mandamus proceedings, 
cannot hold that refusal of license 
is arbitrary and capricious, where 
refusal is based on evidence from 
which reasonable men might hon¬ 
estly draw different conclusions.— 
Van De Vegt v. Board of Com’rs of 
Larimer County, 55 P.2d 703, 98 
Colo. 161. 

Abuse of discretion held not 
shown, so as to justify mandamus, 
where license was refused on fol¬ 
lowing grounds: 

(1) Public welfare.—^Hansen v. 
State Board of Equalization, 110 P. 
2d 453, 43 Cal.App.2d 176. 

(2) Compliance with majority will 
of people in vicinity affected.—Mc- 
Carten v. Sanderson, 109 P.2d 1108, 
111 Mont. 407, 132 A.L.R. 1229. 

(3) Applicant not of good moral 
character.—Madsen v. Town of Oak¬ 
land, 257 N.W. 649, 219 Iowa 216. 

(4) Recommendation of police de¬ 
partment not to issue license.—Man¬ 
gieracina V. Haney, Mo.App., 141 S, 
W.2d '89. 

(5) Previous revocation of licens¬ 
es of husbands of applicants.—State 
ex rel. Nixon v. Me Canless, 141 S. 
W.2d 885, 176 Tenn. 353. 

(6) Guarantee of applicant’s lease 
by persons interested in sale of cer¬ 
tain brands of liquor.—State ex rel. 
Minnehaha Liquor 'Store v. Arun¬ 
del, 273 N.W. 817, 200 Minn. 305. 

(7) Ownership of premises by 
manufacturer, statute prohibiting re¬ 
tail permit where manufacturer has 
sub.stantlal financial interest in 
premises.—Reichelderfer v. Johnson, 
72 F.2d 552. 6'3 App.D.C. 334. 

<8) Too many liquor stores al¬ 
ready operating in vicinity. 

Ark.—Hardin v. Cassinelli, 166 S.W. 

2d 258, 204 Ark. 1016. 

N.Y,—Fenson v. State Liquor Au¬ 
thority, 273 N.Y.S. 751, 152 Misc. 

446, affirmed 278 N.Y.S. 433, 243 

App.Div. 847. 


(9) Other grounds for refusal of 
license.—State ex rel. Renner v. 
Noel. 140 S.W.2d 67, 346 Mo. 286. 

42. Ga.—Phillips v. Head, 4 S.B.2d 
240. 188 Ga. 611. 

43. Ga.—Tate v. Seymour, 184 S.E. 
•598, 181 Ga. 801. 

Mo.—State ex rel. Renner v. Noel, 
140 S.W.2d 57, 346 Mo. 286^or- 
pus Juris cited in Mangieracina v. 
Haney, App., 141 S.W.2d 89, 92. 

Pa.—^Pennsylvania Distilling Co. v. 
Pennsylvania Alcohol Permit 
Board, 20 Pa.Dist. & Co. 385, 38 
DauphCo. 131. 

33 C.J. p 554 note 30. 

“In such circumstances It is re¬ 
garded that there has been no discre¬ 
tion exercised.”—Mangieracina v. 
Haney, Mo.App., 141 S.W.2d '89, 92. 

44. N.C.—Parker v. Griffith, 66 S.E. 
665, 151 N.C. 600. 

33 C.J. p 5ot) note 32. 

Compelling action by licensing au¬ 
thority generally see supra § 159. 
Where every necessary fact is 
found by the licensing officer In fa¬ 
vor of applicant, so as to entitle 
him to a license, the officer thereby 
exhausts his discretion, leaving only 
the ministerial duty of Issuing the 
license.—State ex rel. Renner v. 
Noel, 140 S.W.2d 67, 346 Mo. 286. 

45. Ala.—State ex rel. Krasner v. 
Alabama Alcoholic Beverage Con¬ 
trol Bd., 19 So.2d 841, 246 Ala, 198. 

4G. Mo.—State v. Ruark, 34 Mo.App. 
325—Bean v. Barton County Ct, 
33 Mo.App. 635. 

47. Pla.—State ex rel. Dixie Inn v. 
City of Miami, 24 So.2d 705—State 
ex rel. Kersey v. Jinkins, 10 So.2d 
914, 152 Pla. 113—State ex rel. Da¬ 
vis V. Buckels, '3 So.2d 170, 147 
Pla. 697. 

Ga.—Thomas v. Board of Com’rs of 
Chattooga County, 25 »S.E.2d 647, 
196 Ga. 10—^Philips v. Head, 4 S. 
E.2d 240. 188 Ga. 611—Plart v. 
Head, 199 S.E. 125, 186 Ga. '823— 
Hodges V. Kennedy, 191 S.E. 377, 
184 Oa. 400. 
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shows that no other adequate remedy exists, 
that it is the clear and unequivocal duty of the li¬ 
censing authorities to issue the license,and that 
he possesses the statutory qualifications and has 
complied with all the statutory preliminaries to the 
grant of a license.^® 

Where discretion has been arbitrarily or capri¬ 
ciously exercised, the court should not, by manda¬ 
mus, substitute its discretion for that of the licens¬ 
ing authority, but should compel the proper exercise 
of the discretion by the authority vested with it.^i 

Jurisdiction, A judgment in an action of manda¬ 
mus to compel issuance of a liquor license is void 
where issued by a court not having jurisdiction.^^ 

Issti^es; validity of ordinance or election. Under 


some authorities, the validity of an ordinance on 
which the refusal of a license was based cannot 
be made an issue in a mandamus proceeding against 
the licensing authorities to compel the issuance of 
a license, nor can applicant by such proceeding 
attack the validity of a local option election ;64 but 
under other authorities mandamus will lie to com¬ 
pel the issuance of a license the refusal of which 
was based on a void ordinance.55 

Evidence, In determining whether a refusal of 
a license was arbitrary, the court must consider the 
evidence which the licensing authorities had the 
right to consider and which was before thcm.56 A 
court reviewing a judgment denying mandamus will 
consider evidence, stricken by the trial court, con¬ 
cerning a local option election, where the result of 


Ky.—Martin v.' Board of Council of 
City of Danville, 120 S.W.2d 761, 
275 Ky. 142. 

Mo.—Mangieracina v. Haney, App., 
141 S.W.2d S9. 

N.Y.—Rheims Valley Wine Co. v. 
Bruckman, 9 N.T.S.2d 436, 256 App. 
Div. 203. 

Wis.—Rawn v. City of Superior, 9 N. 
W.2d 87, 242 Wis. 632—State ex 
rel. Higgins v. City of Racine, 264 
N.W. 490, 220 Wis. 107. 

33 O.J. p 555 note 33. 

Compelling enactment of legislation 
Mandamus will not lie to compel 
a municipality to enact enabling leg¬ 
islation, under a permissive statute 
regulating the sale of liquor.—Mur¬ 
ray V. City Council of Ashburn, 186 
S.E. 801, 182 Ga. 699. 

Quota filled 

(1) Where quota of licenses Is 
filled, mandamus will not issue to 
enable applicant to attack validity of 
licenses issued, in hope of reducing 
number issued below quota.—BJor- 
dal V. Town Board of Town of Dela- 
van, 284 N.W. '634, 2*30 Wis. 643. 

(2) There is also, however, au¬ 
thority to the contrary.—State v. 
Wright, 16 Ohio N.P.,N.S., SOS. 

48. ITla,—State ex rel. Dixie Inn v. 
City of Miami, 24 F.2d 705, 

49. Fla.—State ex rel. Kersey v. 
Jinkins, 10 So.2d 914, 162 Fla. 113. 

60. Cal.—San Diego Cotton Club v. 
State Board of Equalization, 34 P. 
2d 749, 139 Cal.App. 665. 

33 C.J. p <555 note 34. 

State nud municipal requirements 
(1> Application for mandamus ab¬ 
solute to compel state revenue com- 
mission to issue license for sale of 
beer at location not in incorporated 
municipality was properly denied, 
where applicant had not obtained li- 
ci*nse I’rtiin proper county authorl- 
tleB.—Ellison V. Doyal, 137 SJffi. 11, 
182 Ga. 803. 


(2) Mandamus would not lie to re¬ 
quire tax collector and county judge 
to issue state and county license to 
sell wines and other beverages in 
town, where petition did not show 
that relator’s place of business was 
located within zone where sale of 
such beverages was authorized by 
town ordinance.—State ex rel. Ker¬ 
sey V. Jinkins, 10 So.2d 914, 152 Fla. 
113. 

Applicant dLisqualified by prohibition 
law conviction 

N.C.—McColtor v. Reel, 27 S.B.2d 
149, 22*3 N.C. 4'S6. 

Intervening ordinance 

(1) Whore application for a li¬ 
cense Is made, and, before a license 
is granted, an ordinance prohibiting 
saloons is passed, a writ of manda¬ 
mus will not thereafter be granted 
to compel the issuance of a license. 
—Fuchs v. Grass Lake, 132 N.W. 96, 
1.66 Mich. 569. 

(2) However, it has been held that 
one seeking writ of mandamus re¬ 
quiring city to issue license for sale 
of nonintoxicating beer is entitled to 
have ca.se heard on statutes and or¬ 
dinances existing when rule on his 
petition was awarded, and court can¬ 
not consider resolution, adopted by 
city council after service of such 
rule, not permitting such license on 
certain premises.—Brackman'a Inc., 
V. -City of Huntington, 27 S.E.2d 71, 
126 W.Va. 21. 

61- Mo.—Mangieracina v. Haney, 
App.. 141 S,W.2d 89, 

52. Colo.—Saunders v. Norton, 68 P. 

2d 482, 98 Colo, 537. 

Court of county other than that of 
premises 

Colo,—Saunders v. Norton, supra. 

Xu New York 

The statute prescribing which ac¬ 
tions of state liquor authority are 
subject to review by supreme court 
does not authorize proceeding for an 
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I order directing state liquor author- 
t ity to issue to petitioner a form for 
an application for a retail liquor 
1 store license.—Mark.s v. Bruckman. 
9 N.YjS.2d 947, 170 MIsc. 709. 

53. Fla.—State ex rel. Kersey v. 
Jinkins, 10 So.2d 914, 152 Fla. 113. 

54. iLa.—State ex rel. Monk v. Po¬ 
lice Jury of Vernon Parish, App.. 
3 So.2d 186. 

Tex.—Talley v. Benson, Civ,App., 96 
S.W.2d 94. 

55. Ill.—Walgreen Co. v. Garland. 
45 N.R.2a 545, 316 Hl.App. 635— 
Walgreen Co. v. Lenano, 2 N.E.2tl 
894, 363 III 628. 

50. Colo.—^Van Do Vegt v. Board of 
Com’rs of Larimer County, 55 1*. 
2d 70’3, 9-8 Colo. 161. 

Petitions 

Residents' petition filed at time of 
trial, and petitions filed after case 
was at isHUo, and never present<‘d to 
commissioners, were not entitled to 
con.slderation either by trial court or 
appellate court; in mandamus pro¬ 
ceeding to compel county commis¬ 
sioners to is.Mue liquor licimso for ap¬ 
plicant’s drugstore outside city lim¬ 
its, appellate court, as urged by both 
sides, would consider petitUms 
signed by residents of city and vicin¬ 
ity without determining geographi¬ 
cal limits contemplated by statute 
authorizing petitions showing d«‘- 
sires of Inhabitants.—Van De Vegt 
V, Board of Com’rs of Ijurimer Couti- 
ty, supra. 

Hxliibits held improperly admitted 
In proceeding to compel city coun¬ 
cil to issue license to sell beer, atl- 
mlSHion of exhibits filed with the 
council the preceding year concern¬ 
ing protests against other applica¬ 
tions for such licenses, and request¬ 
ing investigation of plaintiff, but not 
referring to plaintiff's applieatton 
for license, was improper.—Maurer 
V. Boggs, 82 P.2d 1008, 108 Colo, 73. 
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the election is disclosed by pleadings and stipula¬ 
tions and does not rest on the testimony of witness- 

es.57 

Motion to quash, A petition for a writ of man¬ 
date to compel issuance of a license has been held 
sufficient as against a motion to quash the peti- 
tion.5S Where a petition for mandamus is the only 
pleading before the court on a motion to quash the 
alternative writ of mandate, facts not appearing in 
the petition have no proper place in the order 
granting the motion.59 

§ 161. Injunction 

Authorities differ as to whether an injunction will 
be granted to restrain the grant of a liquor license. An 
injunction to compel such issuance will not Issue where 
there is a complete and adequate remedy at law. 

In some jurisdictions it has been held that an in¬ 
junction cannot be granted to restrain the licensing 
board or officers from granting a liquor license to 
any particular applicant.^In others it appears that 
the writ may issue at the instance of the proper pub¬ 
lic officer, but not at the suit of a private individual 
who does not show that he will suffer any special 
damage by reason of the license being granted;®^ 
but residents and taxpayers have also been held en¬ 
titled to seek such relief,®^ 

A court has no right or power to grant an in¬ 
junction requiring the issuance of a license where 
there is a complete and adequate remedy at law;®3 
and an injunction restraining the licensing authori¬ 
ty from refusing a permit has been denied where 
the court cannot say that the refusal was wholly 
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unsupported by evidence or clearly arbitrary or ca¬ 
pricious.^^ A federal court has been held to be 
without power to compel, by injunction, the issu¬ 
ance of a renewal permit based on the failure of 
the proper official to act immediately and the 
discretion of the permit authorities as to the issu¬ 
ance of an alcohol permit cannot be controlled on 
motion for a preliminary injunction in the absence 
of a hearing by the authorities. 

§ 162. Appeal and Review 

A higher liquor-licensing authority, In reviewing the 
decision of a lower one, acts as a quasi-judicial body. 

Where the grant of a liquor license is regarded 
as an act simply ministerial in its nature and in no 
sense judicial, it cannot be reached by a writ of 

review. 

The decision of a local licensing authority may 
be made subject to review by a higher licensing au¬ 
thority the latter, when sitting as a board of re¬ 
view, acts as a quasi-judicial body, and as such is 
bound by the same fundamental principles that are 
binding on all judicial bodies,®^ including the re¬ 
quirement that its members be free from all per¬ 
sonal interest-in the matter, under consideration.^® 

§ 163. — Appeal 

The general principles governing appeals In civil ac¬ 
tions apply to appeals from the decisions of licensing 
authorities with respect to the grant or refusal of liquor 
licenses and permits. 

In most jurisdictions an appeal from the decision 
of the liquor-licensing authorities is provided by 
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57. Colo.—^Van De Vegt v. Board of 
Com’rs of Larimer County, 65 P. 
2d 703, 98 Colo. 161. 

58. Mont.—State ex rel. McCarten 
V. Harris, 11'5 P.2d 292, 112 Mont. 
344. 

59. Mont.—McCarten v. Sanderson, 
109 P.2d 1108, 111 Mont. 407, 132 
A.L.R. 1229. 

00 . N.Y.—Leigh v. Westervelt, 9 N. 
Y.Super. 618. 

Wash.T.—^Northern Pac. R. Co. v. 
Whalen. 17 P. 890. 3 Wash.T. 452. 

61. Wis.—Nast V. Eden, .$2 N.W. 
409, 89 Wis. 610. 

33 Q.J. p 555 note 39, 

62. Ga.—Bagby v. Bowen, 178 S.B. 
439, 180 Ga. 214. 

Bait held premature where insti¬ 
tuted before time provided for ordi¬ 
nance to go into effect, or before any 
application for license, or before any 
act done by officer, purely on as¬ 
sumption that officer would grant li¬ 
censes to future applicants.—^Bagby 
r. Bowen, supra. 


63. Pa.—O'Donnell v. Pennsylvania 
Liquor Control Board, Com,Pl., 65 
Dauph. 422, affirmed 40 A.2d 392, 
351 Pa. 129. 

64- U.S.—Triborough Chemical Cor¬ 
poration v. Doran, D.C.N.Y., 36 P. 
2d 496—Olivett Distributing Co. v. 
Bowers, D.C.N.Y., 14 P.2d 31'8. 

85. U.S.—Camden County Beverage 
Co. V. Wynne, d’.C.IST.J., 60 P.2d 
603. 

60. U.'S.—^Allied Drug & Chemical 
Corporation v. Helvering, D.C.N. 
Y., 10 F.Supp. 619. 

67- Cal.—Board of Trustees of Le- 
land Stanford Junior University v. 
State Board 'of Equalization, 37 P. 
2d 84, 1 Cal.2d 784, 96 A.L.R. 775. 

68 w Mass.—Town of Webster v. Al¬ 
coholic Beverages Control Com¬ 
mission, *4 N.E.2d 302, 2 So Mass. 
•672, 

69. R.I.—Clark v. Alcoholic Bever¬ 
age Commission, 170 A. 79, 54 R.I. 
126. 


70. R.L—Clark v. Alcoholic Bever¬ 
age Commission, supra. 
Participation by disqnalllLed mem¬ 
ber; correction 

Where proceedings before alcohol¬ 
ic beverages control commission on 
application for license were quashed 
by superior court solely on ground 
of participation therein by commis¬ 
sioner who was disqualified by rea¬ 
son of interest in subject matter of 
the proceedings, court properly cor¬ 
rected irregularity by ordering fur¬ 
ther proceedings before commission 
without participation therein of dis¬ 
qualified commissioner; court had 
jurisdiction to provide for further 
proceedings to correct irregularity, 
and, since It was essential to validi¬ 
ty of license that it be approved by 
commission, the quashing by court 
was a reversal of action of commis¬ 
sion and not an approval of license, 
and further proceedings by commis¬ 
sion were necessary if license was to 
be made effective.—Coyne v. Alco¬ 
holic Beverages Control Commission, 
44 N.E.2d 692, 812 Mass. 224. 
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statute, or is recognized as proper under the gen¬ 
eral laws regulating the appellate jurisdiction of 
the courts.'^i The right is denied where a statute 
makes such decision final, with no right of appeal 
and a higher licensing authority has no jurisdiction 
of an appeal by remonstrants from the granting of 
a license by a lower authority where the remon¬ 
strants failed to qualify as such under the statute.^3 
Under some statutes there is a right of appeal from 
the ruling of a licensing authority to one or more 
specified courts, from the decision of which in turn 
there is no further right of appeal,74 


It is the general rule that failure to use and ex¬ 
haust all available statutory or administrative rem¬ 
edies bars entertainment of an appeal by a court. 

Parties, Generally, where an appeal has been 
properly brought from the ruling of a liquor-licens¬ 
ing authority to a court, the court, in the exercise 
of its ordinary prerogatives, may admit as parties 
persons who have a sufficient interest in the con¬ 
troversy.'^® Remonstrants or objectors have only 
such rights as are conferred by statute or as arc 
granted in particular cases under the general pow¬ 
ers of the courts.'^'^ 


71. N.T.—^Wilson v. Quinn, 2 N.Y.S. 
2d 6, 253 App.Div. 403, affirmed 
14 N.E.2d 820, 277 N.T. 720. 

Pa.—O’Donnell v. Pennsylvania Liq¬ 
uor Control Bd., Super., 45 A.2d 
•369—Appeals of Kasnevich, 189 A. 
679, 124 Pa. Super. 682—In re 

Transfer of Retail Dispenser’s Li¬ 
cense, Quar.Sess., 33 Luz.Leg.Refir. 
166, 

Tex.—Texas Liquor Control Board v. 

Abogado, Civ.App., 172 S.W.2d 778. 
33 C.J. p '555 note 43. 

B'ght as incidental to o'bject of act 
Right of appeal given by stat¬ 
ute is incidental to carrying out 
main object of act and Is not within 
itself a distinctive object of legisla¬ 
tion, as respects sufficiency of title 
to give notice of right of appeal and 
as to whether right of appeal given 
by such act is new matter and not 
germane to matter in statute amend¬ 
ed thereby.—Texas Liquor Control 
Board v. Warfield, Tex.Civ,App., Ill 
S.W.2d *862. 

Remedy through courts 
Where, under statute, fourth class 
city could not create city adminis¬ 
trator, and there was no county ad¬ 
ministrator in county in which city 
was located, remedy of applicant to 
whom city refused to issue license, 
notwithstanding applicant had met 
requirements of city ordinance and 
state statutes, was through the 
courts and not by appeal to state 
control board.—Dunn v. Central City, 
148 S.W.2d 347, 285 Ky. 482. 

Appearaudes as dispensing with 
service 

Court of quarter sessions has ju¬ 
risdiction of an appeal from an or¬ 
der of the board, despite the want 
of any return of service on the board 
or any other person, if there are ap¬ 
pearances of record for appellant, 
the board, and protestants by coun¬ 
sel who participated in the hearing 
on appeal.—In re Elmen’s License, 
51 Pa.DIst. & Co. 477. 

The chancery court of Arkansas 
does not have jurisdiction to review 
action of comml.<isloner of revenues 
in refusing to issue a liquor permit 
or In declining to renew an existing 


permit.—Cook v. Glazer’s Wholesale 
Drug Co., Ark., 189 S.W.2d S97. 

72. Mich.—Scott v. Township Board 
of Arcada Tp., 255 N.W. 752, 268 
Mich. 170. 

Mo.—State ex rel. Renner v. Noel, 
140 S.W.2d 57, 346 Mo. 286. 

R.I.—Marsh v. Alcoholic Beverage 
Commission, 169 A. 747, 64 R.I. 
57. 

Tie vote 

Under statute providing that deci¬ 
sion of higher licensing authority is 
final on questions of fact, a tie vote 
of such authority is not a decision, 
and the judicial rule which requires 
affirmance of judgment or order of 
trial court when appellate court is 
evenly divided is inapplicable.— 
Lambros v. Young, 145 P.2d 341, 79 
U.S.App.D.C. 217. 

Statute as to remonstrants inappli¬ 
cable 

Where town was not a remonstrant 
against issuance of a liquor permit 
by liquor commission, the statutory 
provision that decision of commis¬ 
sion shall be final as to remonstrant 
did not apply to town.—Keating v. 
Patterson, 43 A.2d 639, 132 Conn. 210. 

Under statute making no provision 
for appeal from state llceiisu bureau. 
wbo.sG action is final, there can be 
no recourse to courts unle.ss action 
of the bureau is arbitrary, fraudu¬ 
lent, or collusive, and the parties are 
denied a hearing on the essential 
facts.—Federico v, Bratten, 30 A.2d 
776. 181 Md. 507. 

73- R.I.—Moretti v. Division of In¬ 
toxicating Beverages, 6 A.2d 288, 
62 R.I. 2'Sl. 

74. Pa.—Ai>peal of Blair, Super., 45 
A.2d 421—Appeal of Wilson, 41 A. 
2d 415, 167 Pa.Super. 55—Appeal of 
Kimmell, 41 A.2d 436, 157 Pa.Su- 
per. 69—Appeal of Fraternal Or¬ 
der of Orioles. Chester Nest No. 
158, Oom.Pl., 31 Del.Co. 78—Appeal 
of John Wesley Cross I^ost, Quar. 
Sea.s., 28 Del.Co. 104, 

Tex.—Texas Liquor Control Board v. 
Abogado, Civ.App., 172 S.W.2d 778 
—Jones V. Kellogg, Civ.App., 140 S. 
W.2d 592, error dismissed. 
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Nature of court order immaterial 
Appeal from order of court of 
quarter sessions, made on appeal 
from refusal of liquor control board 
to issue license, does not lie wheth¬ 
er the order sustains refus«l of li¬ 
cense, or orders its Issuance, .since 
statute provides “there shall be no 
further appeal;” statutory provi¬ 
sions respecting appeal to quarter 
sessions from liquor control board’s 
refusal to issue license apply to all 
cases where appeals are taken from 
board to court of quarter sessions 
from refusal to ijssue a licen.se, re¬ 
newal, or transfer.—Appeal of 
Spankard, 10 A.2d 899, 138 Pa.Super. 
251. 

75. N.T.—Tammaro v. Bruckman, 
18 N.Y.S.2d 6'89, 173 Misc. 958. 

Pa.—Appeal of Loggia Nuova Giu¬ 
seppe Verdi, No. 1483. 46 Pa.DIst. 
& Co. 87. 3 5 Northumb.L.J. 381, 56 
York Leg.Rec. 148—.Appeal of 
Stravlnskas, Quar.Sess., 33 Luz. 
Leg. Reg. 180. 

76. Conn.—Keating v. Patterson, 48 
A.2d 659, 1’32 Conn. 210. 

A town may he joined a.s a party. 
—Keating v. Patterson, supra, 
Property owner 

To be entitled to an appeal, a per¬ 
son must have a direct interest In 
the matter litigated, and a desire to 
protect the value of property is not 
such an Interest as would permit an 
appeal from the order of the licens¬ 
ing authority granting a license to 
another person.—In re Seitz, 43 A.2d 
547, 157 Pa.Super. 563. 

ZSarlier deoUions 

Iowa.—Anderson v, Webster Coun¬ 
ty, 136 N.W, 670. 166 Iowa 163. 

33 C.J. p 556 note 44, 

77. Pa.—In re Reitz, 43 A.2d 647, 
157 Pa.Super. 553—In re Yarosz* 
License, 47 Pa.DIst. & Co. 404. 

Protestants bsfor# snpsrmtsndtnt of 
licenses 

•On appeal to superior court from 
iecision of superintendent of liquor 
licenses and control on an applica¬ 
tion for a liquor license, the super¬ 
intendent Is the real party defend¬ 
ant and the protestants, who may 
have appeared before the superln- 
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Time for appeal is primarily a matter of statu¬ 
tory regulationUnder a statute declaring a de¬ 
cision as to a liquor license final unless an appeal 
is taken within a specified number of days after 
the filing of the decision, the time within which the 
appeal must be taken is jurisdictional.^^ 

Procedure. Where no provision is made by stat¬ 
ute for the procedure on appeal from a decision re¬ 
garding a liquor license or permit, the court may 
determine the procedure thus it may hear the 
testimony of witnesses, decide the case on the rec¬ 
ord, or remand the case for further hearing.Un¬ 
der a statute providing that the appeMate court shall 
hear and determine an appeal not more than a stip¬ 
ulated number of days after the filing thereof, the 
time within which the appeal must be heard is dis¬ 
cretionary and not mandatory.^ 2 


A record of the prior proceeding's should be fur¬ 
nished to the appellate tribunal,83 and it has been 
held that the appeal should be heard and deter¬ 
mined from the record;®^ but, where in the rec¬ 
ord competent evidence is so mixed with incompe¬ 
tent evidence that it is impossible to determine 
whether the decision of the licensing authority was 
justified, such record is an insufficient basis for an 

appeal.85 

Questions considered. Subject to statutory vari¬ 
ations, the usual rules as to questions considered on 
appeal apply to appeals of this character.86 Ac¬ 
cordingly moot questions, such as one involving a 
license or permit which has expired,^'? will not be 

considered.83 

Determination and disposition of case; trial de 
novo. On appeal from the ruling of a liquor-li- 


tendent, are not parties Ipso facto 
to the appeal.—Lane v. Ferguson, 
Ariz.. 156 P.2d 236. 

Qualificatioiis for appealing 

An owner of land within two hun¬ 
dred feet of proposed licensed prem¬ 
ises for sale of intoxicating bever¬ 
ages Is a person authorized to ap¬ 
peal to division of intoxicating bev¬ 
erages, as is also any person who 
objects to local bonrd to granting of 
license to sell intoxicating beverages 
on ground that proposed licensed 
premises are within two hundred 
feet of a school or church.—^Morettl 
V. Dlvl.sion of Intoxicating Beverag¬ 
es, 6 A.2d 288, 62 RI. 281, 

78. Ariz.—Duncan v. Mack, 122 P. 
2d 215, 59 Ariz. 36. 

33 C.J. p 556 note 46, 

79 . Ariz.—Duncan v. Mack, supra. 
Time of entry of order 

An order of denial of application 
for basic permit by district supervi¬ 
sor of alcohol tax unit was entered, 
within statute requiring petition for 
review of such order to be filed with¬ 
in sixty days after **entry of such 
order,when it had been signed and 
placed in supervisor's files as a com¬ 
pleted act, and copy of the order, 
forwarded to applicant by registered 
mall, had actually been received by 
applicant, as against contention that 
the return receipt was required to 
be filed before order would be re¬ 
garded as having been entered.-— 
Statler Distributors v. Alexander, C. 
CA.. 14-8 P.2d 74. 

sa Del.—Lord v. Delaware Liquor 
commission, 13 A.2d 436, 1 Terry 
436. 

Earlier deolalons 

Neb.—Leldy v. Storz Brewing Co., 
127 N-W. 893, 87 Neb. 574. 

33 C.J. P 556 note 45, 

3 ^ Del.—V, 3>elaware Liquor 


Commission. 13 A.2d 436, 1 Terry 
436. 

82. Ariz.—Duncan v. Mack, 122 P.2d 
215, 59 Ariz. 36. 

83. Pa.—In Re Application of Lena- 
han, Quar.Sess., 35 Luz.Leg.Reg. 
376—^Appeal of Stravinskas, Quar. 
Sess., 33 Luz.Leg.Reg. 180. 

33 C.J. p o56 note 4*7. 

84. Del.—Lord v. Delaware Liquor 
Commission, 13 A.2d 436, 1 Terry 
436. 

85- Del.—Lord v. Delaware Liquor 
Commission, supra. 

S3. Miss,—Ferguson v. Brown, 21 
So. 603, 75 Miss. 214. 

33 C.J. p 656 note 48. 
bindings as to facts 
Under the Federal Alcohol Admin¬ 
istration Act, 27 U.S.CA. § 204 h, the 
findings of the supervisor as to the 
facts, if supported by substantial 
evidence, are conclusively binding in 
a proceeding to review the deniaJl of 
a permit—Levers v. Berkshire, C.C. 
A., 151 F.2d 935. 

Quota 

Where the liquor control board, in 
refusing a license, assigns as its sole 
reason the fact that the quota has 
been exceeded, the only question be¬ 
fore the court on appeal is whether 
the quota statute prevents issuance 
of the license,—^Appeal of Legion 
Home Ass'n of Danville, 48 Pa.Dist 
& Co. 123. 

In Texas 

(1) On appeal to a district Judge 
from a county judge's order denying 
an application for a license, the is¬ 
sue before both Judges is whether 
applicant was entitled to apply to 
the liquor control board for a li¬ 
cense.—Texas Liquor Control Board 
V, Abogado, Civ.App., 172 S.W.2d 778. 

(2) On an appeal by the control 
board from an order of the district 
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court approving an application aft¬ 
er it had been denied by a county 
judge, it is not within the province 
of the court of civil appeals to de¬ 
termine applicant's rights or the 
board's duty, where the dismissal of 
the appeal is required.—Texas Liq¬ 
uor Control Board v. Abogado, su¬ 
pra. 

(3) In a suit to vacate an order 
of the liquor control board denying 
a permit on the ground of violation 
of law during a previous permit pe¬ 
riod, the controlling question before 
the court is whether the facts sup¬ 
port the administrator's finding that 
applicant had committed such viola¬ 
tion.—rTexas Liquor Control Board 
V. Warfield, Civ.App., 123 'S.W.2d 979. 

87. U.S.—Interboro Beverage Cor¬ 
poration V. Doran, C.C.A.N.T., 52 
F.2d 35. 

Tex.—Texas Liquor Control Board v. 
Warfield, Civ.App., 123 S.W.2d 979. 

88 . U.S.—Wynne v. Kutz, C.C.A.Pa., 
61 F.2d 870—^Wynne v. Harrison 
Beverage Co., C.C.A.N.J., 59 F.2d 
734—^Wynne v. Union City Brew¬ 
ing Co.. Inc., C.C.A.N.J., 59 F.2d 
733. 

Pa.—Appeal of Joseph, Quar.Sess., 2 
Fay.LJ. 222. 

Action held not moot 

(1) Generally.—Doran v. Colonial 
Drug & Sales Co., C.C.A.C 0 I 0 ., 58 F. 
2 d 65. 

(2) In mandamus proceeding to 
compel board to issue license, fact 
that year for which license was 
soifght had expired at time of appeal 
did not render action moot, since, if 
mandamus was improperly denied, 
relator would be entitled to reversal 
of judgment with costs and direction 
that he recover costs in lower court. 
—Bjordal v. Town Board of Town 
of Delavan, 2'84 N.W. «34, 2'30 Wis. 
543. 
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censing authority the court should determine and 
dispose of the case in accordance with statutory 
requirements.^^ In the absence of an abuse of dis¬ 
cretion, the courts ordinarily will not interfere with 
the discretionary power vested in a state liquor au¬ 
thority to grant or deny licenses.^^ Under some 
statutes the case is treated and conducted as a hear¬ 
ing or trial de novo.^i In such a case the court is 
an independent tribunal, and has the right to 
form its own independent conclusions, based on the 
same or additional evidence, and on reasons which 
are the same as, or different from, those relied on by 
the licensing authority.^3 The same rule applies to 
an appeal from a lower to a higher licensing au¬ 
thority.94 It has been held that a court empowered 
to hear appeals de novo is not in effect an independ¬ 
ent licensing authority, set up to supersede or dis¬ 
place a regularly constituted licensing authority,95 
hut under other statutes it has been held that, under 
such circumstances, the court determines whether 
or not the license shall issue.9® 

A court sustaining an appeal from the refusal 
of a license which was based solely on the ground 


that the quota had been exceeded should return the 
case to the licensing authority with directions to 
exercise the discretion given it as to the grant of 
a license,*97 but where it appears that the licensing 
authority would have issued a license had it not 
erroneously believed that there was a legal prohi¬ 
bition, the court may enter a final order for the is¬ 
suance of a license without referring the case back 
to the licensing authority,9S and in other circum¬ 
stances also such a final order, without reference 
back, has been held proper.99 Likewise, on appeal 
from a lower to a higher licensing authority, the 
action of the latter in directing the issuance of a 
transfer has been held proper, under statute.^ 

An order dismissing an appeal from the refusal 
of the licensing authority to grant a license is the 
practical equivalent of an order sustaining the ac¬ 
tion of the authority in refusing the license.^ 

Rights of the parties pending appeal are primarily 
a matter of statutory regulation.^ It has been held 
that an appeal by remonstrants from an order grant¬ 
ing a license to retail liquors operates to suspend 


89, Old.—Paden v. Carson, 82 P. 830, 
15 Old. 399. 

38 C.J, p 556 note 49. 

90, N.Y.—Battagrlia v. 0*Connell, >58 
N.T.S.2d 412. 

91, Ariz.—Lane v, Ferguson, 166 P. 
2d 236. 

Pa.—Appeal of Stankard, 10 A.'2d 
899, 138 Pa.Super. 251—Appeal of 
Bonino, 23 Pa.Dist. & Co. 370—Ap¬ 
peal of Frivol, 2*3 Pa.Dist. & Co.' 
163—In re Liquor License of 
Reading Co. Boosters Club, Quar. 
Sess., 36 Berks Co.L.J. 75. 

Record before court 
Where complete record of proceed¬ 
ing before licensing authority, in¬ 
cluding evidence, is available to 
court, appeal is not treated as de 
novo, i 

Conn.—Shuman v. Bralnard, 86 A.2d 
113, 130 Conn. 564. 

Pa,—Pittston Beverage Co, v. Penn¬ 
sylvania Alcohol Permit Board, 13 
Pa.Dist. & Co. 693. 

Transfer of license from one lo¬ 
cation to another was held within 
discretion of court on appeal, under 
statute.—Appeal of Loftus, -SO Pa. 
Bist. & Co. 422. 

93, Ariz.—Lane v, Ferguson, 156 P. 
2d 236. 

93, Ariz.—Duncan v. Mack, 122 F. 

2d 216, 59 Ariz. 36. 
l>a.—Appeal of Spankard, 10 A.2d 
809, r38 ra.Supor. 261—In re Ten 
to 'Six Club, '52 Pa.Dist. & Co. 609 
—^Appeal of Loftus, 60 Pa.Dist. & 
Co. '122—In re Bailor's License, 42 
Pa.Diat. & Co. 411—In re Steffen's 
License, 41 Pa.Dlst. & Co, 708 — 


In re Liquor License of Reading 
Co. Boosters Club, Quar.Boss., 36 
Berks Co.L.J. 75—^Appeal of Gcrba, 
Quar.Sess., 7 Pay.L.J. 219—Appeal 
of Stravinskas, Quar.Sess., 33 Luz. 
Leg.Reg, 180. 

Ascribing reason to board 
Where it was alleged and admit¬ 
ted that the board's sole reason for 
refusal of license was Us belief that 
majority of people in municipality 
were oppo.sed to granting license, 
court cannot as.sume that board had 
an additional reason for denying li¬ 
cense.—State ex rcl. McCarten v. 
Harris, 115 P.2d 292, 112 Mont. 344. 

91, R.I.—Morcttl V. Division of In¬ 
toxicating Beverages, 6 A.2d 2S8, 
62 ILL 281—Bagln.ski v. Alcoholic 
Beverage Commission, 4 A.2d 265, 
62 R.L 176, 

Same rules as in first instance 
A higher licensing body which is 
required by statute to hear de novo 
a case on appeal from a lower one 
must be guided by the same statu¬ 
tory rules and regulations as the 
lower one in the first Instance.— 
Federico v. Bratten, 80 A.2d 776, 181 
Md. 607. 

95. Pa.—In re Elmen's License, 51 
ra.Dist. Co. 477—Appeal of 
Whitotulewlch, 22 ra.DIst. & Co. 
75—Appeal of Esper, Quar.Sess., 
2 Fay.LJ. 23—Appeal of Matz, 
Quar.Sess., 35 Luz.Leg.Bog. 281— 
In ro Vittorio Kmanuele HI, Lodge 
No. 339, Orilor Sons of Italy, Quar. 
Sosa, 22 Wost.Co.L.J, 213. 

03- Ariz.—Lane v. Ferguson, 166 P. 
2d 236, 


97. Pa.—Appeal of Legion Home 
Ass'n of Danville, 48 Pa.Dist. & 
Co. 123—^In re Muhlenberg Sports¬ 
men's Club, 43 Pa.DIst. & Co. -408, 
34 Berks Co.L.J. 120—In Re Read¬ 
ing Police Home Ass'n Club Liq¬ 
uor License Application, Quar, 
'Sf'.ss., 36 Bffi-ks CO.L.J. 88, 56 York 
Leg. Roc. 129. 

Additional ground 
The same procedure has been fol¬ 
lowed where the refusal was on tho 
ground that the quota had boon ex- 
ceded and that the district was am¬ 
ply provided with licensed places.— 
Appeal of Junior Fire Co. Homo 
Ass’n, Fa.Quar.Sess., 3-8 Berks CoJ-. 
J. 51. 

oa Pa,—In re Reading Country 
Club Corporation, 51 Pa.Dist. dt 
Co. 451, 36 Berks Co.L.J. 237. 

99, Pa.—Appeal of Oeklinsky, Quar, 
Sess., 41 Lack.Jur. 90. 

Waiver of hearing before board 
Pa.—Appeal of Elk Volture No. 670, 
60 ra.Dlst. & Co. 93. 

Correction of conditions 
Pa.—In re East End Hose Co.'s Li¬ 
cense, 46 I'a.Di8t. dt Co. 380. 

1. N.J.—South Jersey Retail Liquor 
Dealers Ass'n v. Burnett, 14 A.2d 
487, 126 N.J,Law 105. 

2. Pa.—Appeal of Spankard, iO A, 
2d 898, 1*38 ra.Super. 25X. 

3. XJ,S.—Liscio V. Campbell, C.C.A 
N.Y., 34 F.2d 646, certiorari denied 
60 S.Ct 158, fSO tJ,S, 609, 74 UEd. 
652. 

38 C.J. p 566 note 60. 
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the order and the right to sell under the licensed 
On the other hand, a supersedeas, on appeal from a 
judgpnent of the circuit court reversing a county 
court order granting a liquor license, leaves the lat¬ 
ter order in full force, and the license thereby grant¬ 
ed protects the licensee in the sale of liquor pending 
the appeal and, under a statute so providing, the 
decision and order of the licensing authority re¬ 
mains in full force and effect pending determina¬ 
tion of the appeal.® A writ of error to review a 
judgment of the supreme court dismissing a writ of 
certiorari bringing up proceedings of a common 
council concerning the revocation of a liquor license 
docs not stay that body from proceeding, after the 
dismissal of the writ of certiorari, from the point 
at which they were stayed by its allowance.^ 

Costs. Where, on appeal from an order grant¬ 
ing a license, the signers to the applicant’s petition 
were not made parties, and entered no appearance, 
the court cannot tax the costs of the proceedings 
against them.® Likewise, where a licensing authori¬ 
ty is not a party to an appeal from an order deny¬ 
ing an application for a license, the portion of a 
judgment taxing costs against the authority is void.® 

§ 164. - Certiorari to Review Proceed¬ 

ings 

General rules governing certiorari apply where the 


§ 164 

writ is sought to review the action of a licensing author¬ 
ity in granting or refusing a liquor license or permit. 

In the absence of a statute to the contrary,^® de¬ 
cisions of a licensing authority as to the grant or 
refusal of a liquor license are subject to review by 
certiorari.il The writ may be denied on the ground 
of laches in applying therefor,12 or because other 
available remedies have not been exhausted,!® of 
because the moving affidavit contains merely an affi¬ 
davit of conclusions and of facts stated on infor¬ 
mation and belief and the writ has also been held 
not issuable to review the grant of a license where 
such grant is regarded as an act simply ministerial 
in its nature, and in no sense judicial.!® 

In a proper case, the writ will lie to review the 
action taken by a higher licensing authority with 
respect to the decision of a lower one.!® 

Parties. General rules apply as to parties enti¬ 
tled to a writ of certiorari.!'^ A town has been held 
a proper party to bring a petition for writ of cer¬ 
tiorari.!® Remonstrants have been held to have no 
status as parties on certiorari.!® 

Questions reviewMe. The general rules as to 
questions reviewable on certiorari are applicable.®® 
Accordingly the court will not consider unnecessary 
questions,®! but it has been held that consideration 
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4. Xnd.—Molihan v. State, 30 Ind, 
266. 

5. Ky.—Simpson v. Commonwealth, 
104 S.W. 269, 31 Ky.L. 821. 

6. Ariz.—Lane v. Ferguson, 156 P. 
2d 236. 

7- K.J.—Lantz v. Hightstown, 46 N. 
J.I^w 102. 

8. Neb.—Weller v. Fischer, 126 N. 
W. 2D6, «6 Neb. 614. 

9. Tex.—Texas Liquor Control 
Board v. Abogado, Civ.App., 172 S. 
W.2d 778. 

10. N.Y.—Roden v. New York State 
Liquor Authority, 18 N.T.S.2d 69, 
258 App.Div. 1076—Trustees of 
Calvary Pre.sbyterian Church v. 
State Liquor Authority, 292 N.T.S. 
72, 249 App.Div. 288, affirmed Cal¬ 
vary I'rosbyterian Church v. State 
Liquor Authority, 11 N.B.2d 750, 
275 N.Y. 552—Marwlll Liquor 
Store V. State Lltiuor Authority, 
280 N.Y.S. 601, 155 Misc. 489. 

Review by certiorari held not forbid¬ 
den 

N.Y.—Penson v. State Liquor Au¬ 
thority, 273 N.Y.S. 751, 162 Misc. 
446, arnrmed 278 N.Y.S. 433, 24*3 
App.Div. 847. 

11. N.Y.—Roden v. New York State 
Liquor Authority. 17 N.Y.S.2d 362, 


reversed on other grounds 18 N. 
Y6.2d 69, 258 App.Div. 1076. 

33 C.J. p 6*57 note 62. 

In Arkansas the remedy for the 
action of the commissioner of reve¬ 
nues in refusing to issue a liquor 
permit or in declining to renew an 
existing permit is by certiorari from 
the circuit court; on certiorari 
proof necessary to sustain commis¬ 
sioner’s action would be that the 
application or petition, or request 
for issuance or reissuance, had been 
brought to the commissioner’s atten¬ 
tion and that he had acted on it.— 
Cook V. Glazer's Wholesale Drug 
Co., 189 S.W.2d 897. 

12. N.J.—Matthews v. City of As- 
bury Park, 174 A. 213, 113 N.J.Law 
206. 

13. N.J.—Matthews v. City of As- 
bury Park, supra 

14. N.J,—Bumball v. Burnett, 179 
A. 307, 115 N.J.Law 254. 

15. Cal.—Board of Trustees of Le- 
land Stanford Junior University v. 
State Board of Equalization, 37 P. 
2d 84, 1 Cal.2d 784, 96 A.L.R. 775. 

16. R.I.—Moretti v. Division of In¬ 
toxicating Beverages, 5 A.2d 288, 
62 R.1. 281—Baginski v. Alcoholic 

I Beverage Commission, 4 A.2d 265, 
' 62 R.I. 176. 


Xssnaaice of license not ordered 
Where, by statute, a license can 
be issued by the local authorities 
only subject to the approval of a 
commission, the court, on certiorari 
to review the commission’s disap¬ 
proval of an application, cannot or¬ 
der the issuance of a license in the 
absence of a' showing, on the facts 
stated in the return to the writ of 
certiorari, that petitioner is entitled 
as matter of law to the commission’s 
approval of the grant of a license to 
him.—Coyne v. Alcoholic Beverages 
Control Commission, 44 N.E.2d 692, 
<312 Mass. 224. 

17. Mo.—State v. Denton, 107 S.W. 

446, 128 Mo.App. 804. 

33 C.J. p 557 note 62 [b], 
la Mass.—Town of Webster v. Al¬ 
coholic Beverages Control Com¬ 
mission, 4 N.E.2d 302, 295 Mass. 
572. 

19. Pa.—In re Seitz, 43 A.2d '547, 
157 Pa.Super. 653. 

20. S.D.—State v. Costello, 153 N.W. 
910, 36 S.D. 76. 

33 C.J. p 657 note 52 [a]. 

21. R.I.—Casala v. Dio, IS A. 2d 693, 
66 R.I. 96. 

Classes of licenses 
Where applications for two class¬ 
es of license were refused, but ap¬ 
plicant’s petition for certiorari 
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of a question will not be refused on the ground that 
it is moot where it may have an effect on an appli¬ 
cant’s future applications22 or where public interest 

is involved,22 

Basis of determination. On petition for certio¬ 
rari to have certified the proceedings of a licensing 
authority, so that they may be quashed, the estab¬ 
lished practice has been said to be to hear the whole 
case on the petition.^'* The correctness of a trial 
court’s judgment directing the licensing authority to 
act on an application without the participation of 
one of its members must be determined on the facts 
set forth in the authority’s return to the writ of 
certiorari issued by the trial court and the facts 
agreed on by the parties at the trial by way of 
extension of the return.^s 

The court will not weigh the evidence, but will 


consider it only to ascertain whether or not there 
is any legal evidence to support the ruling.26 Parol 
evidence will be received to aid in determining the 
jurisdiction of the licensing authority and the cor¬ 
rectness of its record.27 

Appeal in nature of certiorari. Under a statute 
providing for appeal to a specified court from the 
refusal of the licensing authority to issue, renew, 
or transfer a license, from which there is no fur¬ 
ther right of appeal, appellate review by a higher 
court in the nature of certiorari has been limited 
to the question of jurisdiction and the regularity of 

the procecdings.2S 

§ 165. - Review in Equity of Refusal of 

Permit 

Under statutes so providing, the only function of a 
court of equity In reviewing the refusal of a liquor per- 


sought to quash only that part of 
the record relating to the refusal of 
a license of one class, the court will 
not consider the refusal of the oth¬ 
er license.—Casala v. Dio, supra. 
Saving clause of statute 
Where license commissioners' re¬ 
fusal of application rested solely on 
the exercise of general discretion 
and not on protests of landowners 
near applicant’s premises, whether 
applicant was protected by statute's 
saving clause excluding holders of 
licenses issued prior to certain date 
from operation of provisions with 
respect to protests by landowners, 
was not required to be considered by 
court on writ of certiorari to review 
refusal of license.—Casala v. Dio, 
supra. 

22. R.I.—Clark V. Alcoholic Bever¬ 
age Commission, 170 A. 79, 51 R,I, 
126. 

23. R.L—Clark v. Alcoholic Bever¬ 
age Commission, supra. 

24u Mass.—Town of Webster v. Al¬ 
coholic Beverages Control Com¬ 
mission, 4 N.E.2d 302, 295 Mass. 
672. 

25. Mass.—Coyne v. Alcoholic Bev¬ 
erages Control Commission, 44 N. 
R2d 692, 312 Mass. 224. 

Objection to so extending return 

was waived by parties by proceeding 
to trial on return as so extended.— 
Coyne v. Alcoholic Beverages Control 
Commission, supra. 

26. R.I.—The Castle, 19 Greenough 
Place V. Mayor and Board of Ald¬ 
ermen of City of Newport, 9 A,2d 
710, 63 R.I. 493. 

tree of building as place of worship 
In certiorari proceeding to review 
granting of retail liquor license for 
on-premises consumption within two 
hundr& feet of building used by 


Presbyterian congregation, liquor 
authority’s determination that build¬ 
ing was not used exclusively as a 
place of worship was held to be con¬ 
trary to weight of the evidence.— 
Calvary Presbyterian Church v. 
State Liquor Authority, 281 N.Y.'S. 
81, 245 App.Div. 176, affirmed Trus¬ 
tees of Calvary Presbyterian Church 
V. State Liquor Authority, 200 N.E. 
288, 270 N.y. 497. 

27. R.I.—Clark v. Alcoholic Bever¬ 
age Commission, 170 A. 79, 54 R.I. 
126, 

28. Psu —O'Donnell v. Pennsylvania 
Liquor Control Bd., Super., 45 A. 
2d 369—Appeal of Wilson, 41 A.2d 
415, 157 rn.Super. -55—Appeal of 
Weinstein, 21 A.2d 431. 14<5 Pn.Su- 
per. 476—In re Liquor Control 
Board, 20 A.2d 919, 145 Pa.Super, 
5—Lithuanian Benencial Assn’s 
Club Liquor License Case, 17 A,2d 
912, 142 Pa.Supor. 556—Appeal of 
Ke.ster, 14 A.2d 181, 140 Pa.Super. 
293—Commonwealth v. Hilde¬ 
brand, 11 A.2d 68-8, 139 Pa-Super. 
304—Appeal of Spankard, 10 A.2d 
899, r38 Pa.Super. 251—Appeal of 
McGettigan, 200 A. 213, 131 Pn.Su- 
per. 280—Appeal of Cheris, 193 A. 
162, 127 PaSuper. 355—Appeal of 
Young Men's Republican Club of 
the 16th Ward, 190 A. 627, 126 Pa. 
Super. 486—In re Neptune Club's 
Liquor License Case, 190 A. 166, 
124 PaSuper, 549—Appeals of 
Kasnevich, 139 A. &79, 124 Pa.Su- 
per. 682—In re Shlbe, 177 A, 234, 
117 PaSuper. 7. 

Review limited to iospeotion of rec¬ 
ord 

! Pa—Appeal of KImmell, 41 A,2d 436, 
1‘57 Pa Super. 69—In re Liquor 
Control Board, 20 A.2d 919, 145 Pa 
Super. 5. 

guiisdlotioxi of lower court upheld 
Pa—In re Liquor Control Board, su¬ 
pra—In re Neptune Club's Liquor 
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License Case, 190 A. 1<56, 124 Pa 

Super. 549. 

Construction of statute by lower 
court, whether right or wrung, is not 
subject to review by appellate court. 
—Lithuanian Beneficial CUil» 

Liquor License Case, 17 A.2d 912, 142 
Pa.Super. 556. 

Sxamiuatlon of evidence 

(1) On appeal from order of lower 
court, appellate court could examine 
evidence, not to weigh it, but to de¬ 
termine whether such order was bup» 
ported by any evidence, and wheth¬ 
er lower court had juriadiction.—In 
re Neptune Club's Liquor License 
Case, 190 A. 156, 124 Pa.Super. 549— 
In re RydowskI, 183 A, 437, 121 Pa 
Super. 171. 

(2) Order of lower court directing 
issuance of license which had been 
refu.sed by liquor control board is 
not subject to reversal by highur 
court if order is supported by evi¬ 
dence, even though higher court 
might not have arrived at same re¬ 
sult.—In rs Neptune Club's Liquor 
License Case, supra 

Zrregraaxlty resulting from appel¬ 
lant's sots cannot be taken advan¬ 
tage of by him.—In re Liquor Con¬ 
trol Board, 20 A. 2d 019, H5 PaSuper. 
5. 

Rearing by lower court 

Where lower court, in its opinion 
affirming decision of liquor control 
board denying applications for trans¬ 
fer of licenses, stated that the court 
heard the testimony in court, higher 
I court on appeal could not accept as¬ 
sertion of applicants that no such 
hearing was had. since if there was 
any error in the record, there was a 
legal and orderly way to have It cor¬ 
rected, and it could not be done by 
assertions to the contrary in appli¬ 
cants' brief on appeal.—In rs Liquor 
Control Board, supra. 
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mit is to determine whether such action was based on 
error of law or was wholly unsupported by the evidence. 

Under statutes so providing, the only function of 
an equity court in reviewing the refusal of a liquor 
permit is to determine whether such action was 
based on error of law or was wholly unsupported by 
the evidence.29 

Under the National Prohibition Act, provision 
was made for a review before a court of equity of 
the action of the commissioner of internal revenue 
or prohibition director refusing an application for, 
or a renewal of, a pcrmit,30 on both the law and the 
facts.21 Such review was not a trial de novo.32 
In such review the discretion of the officer was 
final and conclusive, and not subject to judicial re¬ 
view unless his decision was wholly unsupported by 
the evidence, or was wholly dependent on a question 
of law, or based on error of law, or was arbitrary 


or capricious.33 On an application for a prelimi¬ 
nary order, a court of equity would not grant com¬ 
plainant the relief asked for in his complaint prior 
to a hearing when there existed doubt whether he 
could obtain that relief even on trial. 

§ 166. Setting Aside in Equity 

Where remedy for the improper grant or refusal of 
a fiquor license is not available at law, or by appeal or 
certiorari, equity may grant relief. 

Where a judgment granting a liquor license has 
been obtained by fraud and an objector has no ade¬ 
quate remedy at law or by appeal or certiorari, he 
may have the judgment set aside in equity.^5 Where 
a court has granted a license on an insufficient show¬ 
ing, but has purposely made up the record so that 
the lack of jurisdiction to issue the license does not 
appear, thereby prohibiting review by certiorari, 


29. U.'S.—^Purepac Corporation v. 

Helvering, D.C.N.T., 14 F.Supp. 

897. 

30. U.S.—Quitt V. Stone. D.C.Md.. 39 

F.2d 219, affirmed, C.C.A., 46 F.2d 

•405, certiorari denied 51 S.Ct. 4S7, 

28‘3 U.S. 839, 75 L.Ed. 1450—Mt. 

Morris Distributing Corporation v. 

Doran, D.C.N.T., 36* P.2d 489— 

Driscoll V. Campbell, C,C.A.N.Y., 

33 F.2d 281—Smith v. Foster, D.C. 

N.Y., 15 F.2d 116—Gautieri v. 

Sheldon, D.C.R.I., 7 F.2d 408. 

33 C.J, p 557 note 53. 

Commissioner of internal I'evenne as 
necessary party 

(1) Commissioner of internal rev¬ 
enue was held a necessary party to 
suit seeking permit authorizing 
stockholders to transport ale from 
warehouse on dissolution of corpo- 
riition.—Chamberlain v. Lembeck, C. 
n.A.N.J., 18 F.2d 408. 

(2) On the other hand, it was held 
that district court could affirm, mod¬ 
ify, or reverse prohibition commis¬ 
sioner's findings, made through ad¬ 
ministrator, although commissioner 
of internal revenue could not be 
served and would not voluntarily ap¬ 
pear.—Travis v. Jackson, D.C.La., 26 
P.2d 373. 

(3) Under the provision that any 
act to be done by the commissioner 
of internal revenue might be per¬ 
formed by any assistant or by any¬ 
one designated by him for that pur¬ 
pose, a local prohibition director who 
refused an application for a permit 
was the proper and only necessary 
party defendant to a proceeding in 
equity to review his decision.—Lacks 
V. Mitchell, D.aCal., 2'78 F. 393. 
Nature of relief; directing issuance 

of license 

U.S.—Wynne v. Kutz. C.C.A.Pa., 61 

F.2d '870—Smith v, Foster, D.C.N. 

Y., 15 F.2d ll'S. 


Effect of failure to obtain hearing 
Court could not review refusal to 
grant alcohol renewal permit where 
applicant had not requested or ob¬ 
tained hearing before supervisor to 
sustain application.—Camden County 
Beverage Co. v. Wynne, D.C.N.J., 60 
F.2d 603. 

31. U.S.—McGill V. Mellon, D.C. 
Mass., 6 F.2d 262—^Vollmer Bever¬ 
age Co. V. Blair, D.C.Pa,, 2 P.2d 
469. 

Assumption as to officer’s knowledge 
On review of proceedings before 
prohibition director on application 
for manufacturer's permit, court 
could not assume that presiding offi¬ 
cer at hearing knew permittees with 
whom he had dealt, and knew pro¬ 
portion of those violating law and 
their attitude in their dealings with 
the government.—Stroh Products Co. 
V, Davis, D.aMich., 8 P.2d 773. 

32. U.S.—Camden County Beverage 
Co. V. Wynne, D.C.N.J., 60 F.2d 
603. 

Consideration of facts by review¬ 
ing court did not militate against a 
correct determination of the question 
of law involved, as against a con¬ 
tention that it incorrectly conducted 
a trial de novo.—Doran v. Colonial 
Drug & 'Sales Co., C.C.A.C 0 I 0 ., 58 F. 
2d 65. 

33. U.S,—Ma-King Products Co. v. 

Blair, Pa„ 46 S.Ct. 544, 271 U.S. 
479, 70 L.Ed, 1046—Camden County 
Beverage Co. v. Wynne, D.C.N.J., 
60 P.2d 603—^Pancheri v. Wynne, 
D.aPa., 46 F.2d 699—Quitt v. 
Stone, C.C.A.Md., 46 P.2d 405, cer-! 
tiorari denied 61 S.Ct. 487, 283 U.S. 
839, 76 L.Ed. 1450—Liquorgel Co. 
V. Doran, D.C.N.Y., 46 F.3d 329— 
Wynne v. Romonat, C.C.A,Pa., 46 
P.2d 29—Greenberg v. Doran, D.C. 
N.Y., 42 F.2d 507—Triborough 
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Chemical Corporation v. Doran, X>. 

C. N.Y., 39 P.2d 479—Mt Morris 
Distributing Corporation v. Doran, 

D. C.N.Y., 36 F.2d 489—Doran v. 

Judd, C.C.APa., 31 P.2d 108—Trav¬ 
is V. Jackson, D.C.La., 26 F.2d 373 
—Yudelson v. Andrews, C.C.A.Pa., 
25 P.2d 80—Pox V. Mills, C.C.A.N. 
Y., 22 P.2d sSl, certiorari denied 
48 S.Ct. 437, 277 U.S. 589. 72 L.Ed. 
1002—Fox V. Blair, D.C.Pa., 20 F. 
2d 235—Fox V. Blair, D.C.Pa., 20 
F.2d 233—Purepac Corporation v. 
Helvering, D.C.N.Y., 14 F.Supp. 

897—Bradley v. Wynne, D.C.Pa., 

1 F.Supp. 222, affirmed, C.C.A., 61 
F.2d 200. 

D.C.—Roge Laboratories v. Doran, 47 
F.2d 413, 60 APP.D.C. 51—Blair v. 
Stewart Distilling Co., 12 F.2d 838, 
66 App.D.C. 303. 

Judicial review of exercise of dis¬ 
cretion generally see supra § 159. 

Discretion held not abused 
U.S.—Liquorgel Co. v. Doran, D.C.N. 
Y., 46 F.2d 329—Unger v. Camp¬ 
bell, D.C.N.Y., 43 P.2d 461—Ruder- 
man v. Campbell, D.C.N.Y., 43 F.2d 
165—Greenberg v. Doran, D.C.N. 
Y., 42 F.2d 607—Joy Chemical Co. 
V. Campbell, D.C.N.Y., 41 P.2d 961 
—Triborough Chemical Corpora¬ 
tion V. Doran, D.C.N.Y., 39 F.2d 
479—Driscoll v, Campbell, C.C.A. 
N.Y., S3 P,2d 281—Doran v. Judd, 
CCA.Pa, 31 P.2d 108—Fox v. 
Blair, D.C.Pa., 20 P.2d 233—Qua¬ 
ker Industrial Alcohol Corpora¬ 
tion V. Blair, D.C.Pa., 19 P.2d 235 
—Milillo V. Canfield, C.C.A.N.Y., 
14 P.2d 113—Chicago Grain Prod¬ 
ucts Co. V. Blair, D.C.Ill., 12 F.2d 
90. 

34. U.S.—Ginsberg v. Yellowley, D. 
C.N.Y., 290 P. 262. 

35. Mo.—^Kochtitzky v. Kerbst, 140 
S.W. 925, 160 MaApp. 448. 
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equity has jurisdiction to set aside the judgment 
granting the license.^® Where the decision of a li¬ 
censing authority refusing to renew a license was 
based on an invalid rule, so that applicant was not 


accorded a legal hearing, and no provision is made 
for appeal, an order will be granted in equity re¬ 
ferring the matter back to the authority for re- 

hearing.37 


C. BONDS OF DEALERS 


§ 167. In General 

Licensees are usually required to give bonds condi¬ 
tioned for their due observance of the laws or for the 
payment of taxes, fines, penalties, fees, costs, or dam¬ 
ages recoverable against them. 

Statutes or ordinances usually require licensees 
to give bonds conditioned for their due observance 


of the laws or for the payment of taxes, fines, pen¬ 
alties, fees, costs, or damages recoverable against 
them.ss Such statutes are valid where they are 
not repugnant to constitutional provisions.^^ 
Construction of bond, A licensee bond must be 
strictly^^ construed in connection with the statute 
under which it was given,^! and the construction 


38. Mo.—Burkharth v. Stephens, 94 
S.W. 720, 117 Mo.App. 425. 

37. Md.—Federico v. Bratten, 30 A. 
2d 776, 181 Md. 507. 

38. U.S.—S. V. Springer & Lotz, 
C.C.A.N.Y., 69 P.2d S19. 

Cal.—People v. TJ. S. Fidelity & 
Guaranty Co., 114 P.2d 389, 45 Cal. 
App.2d 474. 

Minn.—^Mayes v. Byers, 7 N.W.2d 
40'3, 214 Minn, 54, 144 A.L..R. 821— 
City of St. Cloud v, Willenbring, 
261 N.W, 685, 195 Minn. 70. 

Mo.—State v. Vienup, 147 S.W.2d 
>637, 347 Mo. 382—State v. Wipke, 
133 S.W.2d 354, 345 Mo. 283, fol¬ 
lowed in State v. Kuebling, 133 S. 
W.2d 360. 

Ohio.—State ex rel. Herbert v. Inland 
Bonding Co., 61 N.E.2d 710, 142 
Ohio St. 189, 

Pa.—Commonwealth ex rel. Bradford 
County V. Lynch, 2'3 A.2d 77, 146 
Pa. Super. 469—Commonwealth v. 
Mackill, 183 A. 87, 120 Pa.Super. 
408—Commonwealth v. Premier 
Cereal & Beverage Co., 11 Pa.Dlst. 
«& Co, 627, 77 Pittsb.Leg.J. 120. 
S.D.—Swanson v. Ball, 291 N.W. '577, 
67 S.D. 196. 

33 C.J. p 657 note 59. 

ConstractiozL of statutes 

(1) Code section, reciting that 
bond required in connection with is¬ 
suance of liquor license be condi¬ 
tioned, among other things, that li¬ 
censee pay all suras due state, com¬ 
ply with all rules governing sale of 
distilled spirits or alcohol, and such 
other conditions as state revenue 
commissioner may require, does not 
disclose an attempted enumeration 
which would authorize application of 
Gjusdem generis rule, but indicates 
that legislature intends each term 
to be general.—Accident & Casualty 
Ins. Co. of Winterthur, Switzerland, 
V. Cook, for Use of State, 33 S.B.2d 
671, 72 Ga.App. 241. 

(2) The liability created under 
statute requiring liquor dealer to file 
bond has for its basis enforcement 
of statutory '‘penalty*’ imposed on 
dealer, and not damages for tort 


done to plaintiff.—Philips v. Aretz, 
10 N.W.2d 226, 21.5 Minn. 325. 

(3) The statute and corresponding 
city ordinance requiring an “on salo" 
liquor dealer to file a bond for bene¬ 
fit of persons suffering damage im¬ 
pose a penalty recoverable by person 
injured through violation of statu¬ 
tory or ordinance provisions, irre¬ 
spective of contributory negligence 
or intoxication of injured person.— 
Mayes v. Byers, 7 N.W.2d 403, 214 
Minn. 54, 144 A.L.R. 821. 

(4) The provision of the statute 
requiring a retailer applying for a li¬ 
cense to give a bond conditioned on 
faithful performance of all duties 
imposed on a licensee and for faith¬ 
ful performance of all requirements 
of act applies only to a dealer who 
sells liquor by the drink, and section 
requiring an applicant for a license' 
to manufacture or sell to give a 
bond conditioned on nonviolation of 
any provisions of act applies to a 
manufacturer, wholo.salrr, wholesal¬ 
er’s agent, and per.son who sells only 
in the original package and not to a 
dealer who sells by the drink.—State 
V. Wipke, 133 S.W.2d *354, 345 Mo. 
283, followed In State v. Ruebling, 
133 S.W.2d 360, 

Oounty aad. municipal taxes and fees 

Taxes and license fees payable to 
counties and municipal corporations 
have been held to be included in 
those specified in statute requiring a 
licensee to furnish a bond as secur¬ 
ity for payment of “all taxes, inspec¬ 
tion and license fees provided for 
herein.”—State v. Vienup, 147 S.W. 
2d 827, 347 Mo. 382. 

39, Mo.—State v. Wipke, 13’3 S.W.2d 

354, 345 Mo, 283, followed in State 

V, Ruebling, 133 S.W.2d 380. 

33 GJ. p 558 note 62. 

40. U.S.—O’Kane v. Lederer, D.C. 

Pa., 4 P.3d 418. 

insurance laws 

Guaranteeing of bonds, required 
for liquor permit, made for money 
consideration by surety company, 
should bo construed under laws of 
insurance.—U. S. Fidelity Sc Guaran¬ 
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ty Co. V. Freedman, 164 N.E. 798, “30 
Ohio App. 306. 

41. Pa.—Commonwealth v, J. & A. 
Moeschlin, Inc., 170 A. 119, 314 Pa. 
34. 

Construction conforming to statute 
A statutory bond which was exe¬ 
cuted in order to enable principal 
therein to obtain a liquor license re¬ 
quired construction conforming to 
the statute.—State v. Hackbarth, 279 
N.W. 687, 228 Wis. 10>8. 

The force and power of a bond re¬ 
quired by statute to be furnished by 
liquor dealers are derived solely by 
virtue of the statute which requires 
tho bond.—Swanson v. Ball, 291 N. 
W. 577, 67 S.D. 196. 

Part of bond 

The statute is considered a port 
of tho bond ns though it were incor¬ 
porated therein. 

Pa.—Commonwealth v. J, & A. 
Moeschlin, Inc., 170 A, 110, 314 
Pa. 34. 

Wis.—^State v. Hackbarth, 279 N.W. 
687, 228 Wis. 108. 

Presumption as to Intention 
Where brewery bond was execut<‘d 
under authority of statute in force. 
In absence of anything showing dif¬ 
ferent Intention, it would be pre¬ 
sumed that intention of parties was 
to execute such bond as law re¬ 
quired.—Commonwealth v. J. & A. 
Moeschlin, lnc.> 170 A, 119, 314 Pa, 
34. 

Contract with state 
Tho statutory bond of 4 liquor 
dealer, which provided that dealer 
should obey the laws relating to his 
business, and which indemnified 
state on dealer’s failure to pay tax¬ 
es, license fees, or costs, was a con¬ 
tract with the state and did not In¬ 
demnify third persons for tlnmagCH 
; resulting from sale of liquor.— 
Swanson v. Ball, 291 N.W. 677, 67 
S,D. 196. 

subssausut statutes 
(1) The conditions of a surety 
bond filed with an application for a 
retail dispenser license in accord- 
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given the statute by the courts.^* 

§ 168. Necessity and Duty to Give 

The giving of the required bond is ordinarily made 
a condition precedent to the issuance of the license. 

The licensing statutes frequently make the giving 
of the required bond a condition precedent to the 
issuance of the license,^3 and a license granted with¬ 
out the bond being given is not valid^^ and confers 
no authority to sell intoxicants.'^5 

§ 169. Form and Requisites 

To be sufficient a bond given by a liquor licensee 
must be in compliance with statutory and administra¬ 
tive requirements as to its form and contents. 

The form and requisites of a licensee bond are 
usually prescribed by statute or by regulations pro¬ 
mulgated by authorized boards and officials, and to 
be sufficient the bond must comply with these re¬ 
quirements.^® Where no formal writing accompa¬ 
nied the delivery of security to the licensing au¬ 
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thority in lieu of a cash bond, the licensee has been 
held to be estopped to deny that the statutory con¬ 
ditions were effectively imported into the licensing 
transaction.47 

§ 170. Approval and Filing 

Licensee bonds are usually required to be approved 
by, and filed with, designated boards or officials. 

Statutes usually require licensee bonds to be ap¬ 
proved by, and filed with, designated boards or of¬ 
ficials.^® 

§ 171. Breach of Condition 

A liquor license bond may be forfeited for a breach 
of Its conditions. The extent of liability on a breach of a 
condition of the bond usually depends on whether the 
bond is one of forfeiture, or one of indemnity. 

Whether or not there has been a breach of the 
conditions of a liquor license bond depends on its 
terms and the statute under which it was given. 
The bond may be forfeited for a breach of its con- 
■ditions by the licensee,®® such as a violation of the 
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ance with statute requiring bonds to 
be conditioned for the faithful per¬ 
formance of all laws, relating to the 
manufacture, sale, possession, or 
transportation of alcoholic beverag¬ 
es, and stating that every such bond 
may be forfeited when a license is 
revoked, could not, in the absence 
of an express provision, be extended 
to violations of statutory provisions 
enacted after the issuance of the li¬ 
cense.—Commonwealth v. Cohen, 1*4 
A.2d 362, 140 Pa.Super. 361. 

(2) A bond executed piirsuant to 
statute requiring holder of malt liq¬ 
uor license to execute a bond was 
required to be construed under that 
statute, and not under statute sub¬ 
sequently enacted making it unlaw¬ 
ful for any liquor distributor to have 
alcoholic liquors in his possession on 
any licensed premises.—In re Revo¬ 
cation of Retail Malt Liquor License, 
200 A. 313, 131 Pa.Super. 330. 

42. Pa.—Commonwealth v, J. & A. 
Moosehlin, Inc., 170 A. 119, 314 Pa. 
34. 

43. Cal.—Lucchesi v. State Board of 
Equalization, 31 P.2d 800, 137 Cal. 
App. 478. 

Ga.—Accident & Casualty Ins. Co. of 
Winterthur, Switzerland v. Cook, 
for Use of State, 33 S.E.2d -571, 72 
Ga.App. 241. 

Pa.—Commonwealth v. Mackill, 133 
A, 87, 120 Pa.Super. 408. 

S3 C.J. p 558 note 60. 

44 . Me.—State v. Shaw, 32 Me, 570. 
33 C..T. p 558 note 60. 

45. Ky.—Heinze v. Commonwealth, 
6 Ky.Op. 205. 

40 . U.S.—U. S. V. Engelberg, D.C. 

Pa«, 2 P,2d 720—U. S. V. Wand- 
maker, C.C.A.N.0., '292 P. 24. 

48C.J.S.-18 


Ga.—^Accident & Casualty Ins. Co. of 
Winterthur, Switzerland, v. Cook, 
for Use of State, 33 S.B.2d 571, 72 
Ga.App. 241. 

Pa.—Commonwealth v. Eclipse Liter¬ 
ary and Social Club, 178 A. 341, 117 
Pa.Super. 339. 

S.D.—Barnett v. Siewert, 268 N.W. 

425, 64 S.D. 507. 

3*3 C.J. p 558 note 68. 

Q'aalifloations of sureties 

S.D.—Barnett v. Siewert, 268 N.W. 

426, 34 S.D. 507. 

33 C.J. p 558 note 63 [c]. 

47. Wis.—^Thomas v. Kind, 269 N. 
W. 643, 222 Wis. 645. 

48. Minn.—City of -St. Cloud v. Wil- 
lenbring, 261 N.W. 685, 196 Minn. 
70, 

Pa.—Commonwealth v. Mackill, 1'83 
A. 87, 120 Pa.Super. 408. 

Wis.—Thomas v. Kind, 269 N.W. 

643, 222 Wis. 646. 

33 C.J. p 568 note 64. 

49. U.S.—^U. S. V. Wandmaker, C.C 
A.N.D., 292 P. 24, 

Pa.—Commonwealth ex rel. Brad¬ 
ford County V. Lynch, 23 A.2d 77, 
146 Pa.Super. 469—In re Mark, 
176 A. 254, 115 Pa.Super. 256— 
In re Sands' License, 27 Pa.Dist 
& Co. 364—^Appeal of Passafaro, 
Quar.Sess., 33 •Luz.Leg.Reg. 72. 

33 C.J. p 658 note 66. 

City ordinance 

In determining liability of an on- 
sale bond for injuries to patron fall¬ 
ing on stairway leading to basement 
toilet, the requirement of city ordi¬ 
nance that stairs be of “safe and 
substantial construction" refers not 
merely to erection of the structure 
but also to its present condition, 
since the term “construction" may 
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refer to erection or to present con¬ 
dition, which meaning must be de¬ 
termined in light of intent and pur¬ 
pose sought to be accomplished.— 
Mayes v. Byers, 7 N.W'.2d 403, 214 
Minn. 64, 144 A.L.R. 821. 

SO. Pa.—Commonwealth v. J. & A.- 
Moeschlin, Inc., 170 A. 119, 314 Pa. 
34—In re Revocation of Liquor Li¬ 
cense No. TR-8404, Quar.Sess., 4& 
Dauph.Co. 326—In re Revocation 
of Restaurant Liquor License Is¬ 
sued to Uhler, 21 Lehigh Co.L,J. 
210—In re Revocation of License 
of Pechulis, Quar.Sess., 83 Luz. 
Leg.Reg. '502—^In re Revocation of 
Hotel Liquor License, Quar.Sess., 
64 Montg.Co. 79—^Appeal of 
Puchyr, Quar.Sess., 27 North.Co. 
161. 

Authority 

State alcohol permit board had 
authority to order forfeited a bond 
given to commonwealth by brewery 
on issuance of alcohol permit to 
brewery, on board's finding of viola¬ 
tion of conditions of bond and sub¬ 
mitting proof thereof to surety.— 
Commonwealth v. J. & A. Moeschlin, 
Inc., 170 A. 119, 314 Pa. 34. 
Proceedings 

(1) Where surety on liquor license 
bond did not appeal from order of 
liquor control board revoking its 
principal’s license and forfeiting the- 
bond, surety could not collaterally 
attack the board’s findings and for¬ 
feiture, since the matter was mere¬ 
ly one of procedure in ascertaining 
the facts on which to base a revoca¬ 
tion and forfeiture and the forfei¬ 
ture was merely incidental to the or¬ 
der of revocation and was enforce¬ 
able only by resort to a court of rec- 
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restrictions and prohibitions of liquor laws,®l with 
respect to the sale^^ or possession of liquor.®^ 

Extent of liability. The extent of liability on a 
breach of a condition of the bond usually depends 
on whether the bond is one of forfeiture,or one 


of indemnity,the nature of the bond being deter¬ 
mined by a construction of its terms and the statute 
under which it is given.56 Hence, where the bond 
is construed to be one of forfeiture, the full amount 
named therein is recoverable on a breach of a 
condition but, where the bond is construed to 


ord.—Commonwealth v. Penelope 
Club, 7 A.2d 55'8, 136 Pa.Super. 505. 

<2) Although petition filed for rev¬ 
ocation of liquor license did not pray 
for forfeiture of licensee’s bond, but 
merely for revocation of license, 
court was not deprived of power to 
forfeit bond, where it appeared from 
evidence that proper ground for for¬ 
feiture existed.—West Philadelphia 
Turn Und Schul Verein’s Liquor Li¬ 
cense Case, 194 A. 764, 129 Pa.Super. 
53. 

Discretion. 

The forfeiture of a licensee’s bond 
on revocation of his license is legal¬ 
ly within the discretion of the hear¬ 
ing judge to be exercised by him in 
the light of the facts developed at 
the hearing, and is not dependent on 
proof of violation of the liquor laws. 
—In re Fernwood Hotel License, 35 
Pa.Dist. & Co. 408, 28 Del.Co. 398. 

51. Pa.—Commonwealth ex rel. 

Bradford County v. Lynch, 23 A.2d 
77, 146 Pa Super. 469—Seila's Liq¬ 
uor License Case, 190 A. 203, 124 
Pa.Super. 519—In re Revocation of 
Kosutic’s License, 184 A, 683, 122 
Pa.Super, 104—In re Fernwood Ho¬ 
tel License, 35 Pa.Dlst. & Co. 408, 
28 Del.Co. 398—Deppen Mfg. Co. v. 
Pennsylvania Alcohol Permit Bd., 
11 Pa.DIst. & Co. 305, 20 Berks Co, 
14’3, 76 Pittsb.Leg.J. 107—In re 
Revocation of Liquor License, 
Quar.Sess., 20 Brie Co. 201—In re 
Revocation of Restaurant Liquor 
License of Stolback, Quar.Sess., 
39 Lack.Jur. 187—In re Petition to 
Hackman, Quar.Sess., 45 LanaRcv. 
654. 

Foarfeituxe in addition to punisliinent 
Statute providing for licensing of 
liquor dealers and for furnishing of 
bond by dealer to be forfeited on 
violation of statute and for penalties 
for criminal violation of statute was 
held to provide for forfeiture of pen¬ 
alty under bond in addition to pun¬ 
ishment for criminal violation for 
offense against statute.—Common¬ 
wealth V. Mackill, 183 A. 87, 120 Pa. 
Super. 408. 

Bmployee of Uoensee 
Where an employee of the holder 
of a restaurant liquor license, with¬ 
out licensee’s knowledge, consent, or 
authority and in licensee’s absence, 
on his own accord and responsibil¬ 
ity and In a single transaction pur¬ 
chased and possessed illegal liquor 
for his own use, for which illegal 
act he was convicted and sentenced, 
it was held that there is no ground 


for forfeiture of the licensee’s bond. 
—Appeal of Mantis, Pa.Quar.Sess., 
37 Berks Co., 25. 

Previous violations of the law by 
the licensee may be considered in 
proceedings for forfeiture of bond. 
—Elite Social Club and Debating 
Soc. Liquor License Case, 40 A.2d 
883. 166 Pa.Super. 457. 

Sevocation of license 

(1) Each specific cause for revo¬ 
cation of liquor license set out in 
statute constitutes violation of law 
sufficient to bring about forfeiture 
of penal sum of licensee’s bond.— 
Fidelity & Casualty Co. of New York 
V. Zappolo, 274 N.Y.S. 698, 153 Misc. 
258. 

(2) Under bond executed and filed 
with application for retail malt bev¬ 
erage dispenser’s license, which pro¬ 
vided that, on revocation of the li¬ 
cense for violation of law during 
continuance of license, the full 
amount of bond should be due and 
payable, revocation of license waa 
’’condition precedent” to liability on 
bond,—Commonwealth v. Mahoning- 
town Ry. Men’s Club, 14 A.2d 356, 
140 ra.Super. 413. 

(3) It has been held that a for¬ 
feiture of the bond does not auto¬ 
matically follow from the revocation 
of a license,—Commonwealth v. 
Penelope Club, 7 A.2d 568, 136 Peu 
Super. 506—^DeLucca's Liquor Li¬ 
cense Case, 190 A. 196, 124 Pa.Super. 
500, 

(4) It has also been held, how¬ 
ever, that a revocation of license au¬ 
tomatically worked a forfeiture un¬ 
der a bond providing that, on revo¬ 
cation of license for any violation 
of laws, full amount of bond should 
be due and payable.^—Commonwealth 
V, Tillman, 186 A. 639, 322 Pa. 338. 

(6) In the absence of a statute so 
requiring, notice need not be given 
the licensee of an intention to for¬ 
feit a bond should his license be re¬ 
voked.—Commonwealth v. Hollowa- 
ty, Pa.Com.Pl., 46 Dauph.Co. 248, 

52. Minn.—City of St. Cloud v. W«- 

lenbring, 261 N.W. 686, 196 Minn. 

70. 

Mo.—State v. Wipke, 133 S.W.2d 364, 

345 Mo. 283, followed in State v. 

Ruebling, 183 S,W.2d 360. 

Pa.—In re Revocation of Restaurant 

Liquor License No. R-8981, Issued 

to John Maml, 19 A.2d 649, 144 Pa. 

Super. 285. 

33 C.X p 558 note 66 Ca3-[e3, [hj. 

Sale to nonmesibers of club 

Pa.—Elite Social Club and Debating 
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Soc. Liquor License Case. 40 A.2d 
883, 156 ra.Super. 457—Common¬ 
wealth V. Penelope Club, 7 A.2d 
558, 136 Pa.Super. 505. 

53. Pa.—In re Revocation of Retail 
Malt Liquor License, 200 A. 313. 
131 Pa.Super, S.'U). 

Condition held not breached 
The possession of alcoholic liquor 
on premises of a retail malt bever¬ 
age licensee was not a breach of 
condition of licensee’s bond execut¬ 
ed pursuant to statute providing 
that such bond should be conditioned 
for faithful observance of laws re¬ 
lating to sale of beverages, where 
bond was executed prior to enact¬ 
ment of statute prohibiting posses¬ 
sion of alcoholic liquors on any li¬ 
censed premises, since law prohibit¬ 
ing possession of liquor wa-s not a 
law relating to sale of beverages.— 
In re Revocation of Retail Malt Liq¬ 
uor License, supra, 

54. Ga.—Accident & Ca.sualty Ins. 
Co. of Winterthur, Switzerland v. 
Cook, for Use of Slate, 33 S.E,2d 
671, 72 Ga.App. 241. 

Pa.—Commonwealth v. J. & A. 
Moe.schlln. Inc., 170 A. 119, 314 
Po. ,3*1—Commonwealth v, Kt^lipse 
Literary and Social Club, 178 A. 
341, 117 ra.Super. 339. 

66. U.S.—U. S. V. Zerbey, Md., 46 S. 
Ct. 632, 271 U.S. 332, 70 r*.Ed, 973 
—U. S. Fidelity & Guaranty Co. v. 
U. S., C.C.A.Md., 12 F.2d 1021-- 
U. S, V, Wandmaker, C,C.A,NJ>.. 
292 F. 24. 

Mo.—State v. Vlenup. 147 S.W.2d 
027, 347 Mo, 382. 

Wis.—Slate V. Hackbarth, 270 N.W. 
687, 228 WlM. lOK. 

56. U.S.—U. S. V. Zerbey, Md,. 46 
S.Ct. 632. 271 U.a 332, 70 UEd. 
973. 

Ga.—Accident & Casualty Ins, Co. of 
Winterthur, Switzerland, v. Cook, 
for Use of Stata, 33 S.E.2d $71, 72 
Ua.App. 241. 

Minn.—City of St, Cloud v. Wlllen- 
brlng, 261 N.W, 685, 195 Minn, 70. 
Mo,—Slate v. Vlenup. 147 S.W.2d 
627, 347 Mo. 382. 

Pa.—Commonwealth v. Eclipse X,»it- 
erary and Social Club, 178 A* 341, 
117 Pa.Super, 339. 

33 aj. p 669 note 66 [el. 

57. U.S,—U. S. V. Bngeiberg, D.C, 
Pa., 2 F.2d 720. 

Ga.—Accident & Casualty Ins. Co. of 
Winterthur, Switzerland, v. Cook, 
for Use of Slate, S3 aE.2d 571, 72 
Oa.App. 241. 

Mo.—State V. Wipke, 183 8.W,2d 364. 
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be one of indemnity, the amount of recovery is lim¬ 
ited to the actual damages sustained*®^ 

§ 172. Liability of Sureties 

General rules are applicable as to the rights and lia¬ 
bilities of sureties on liquor license bonds. 

General rules are applicable as to the rights and 
liabilities of sureties on liquor licensee bonds.®^ 
The liability of the surety is limited by the terms of 
the bond and the statute under which it is given.6<> 
The surety is not liable for a breach of conditions 
occurring after the expiration of the period for 
which the bond was given.^i It has been held that 


a material change in the bond will not operate to 
discharge the surety, unless the surety is materially 
injured or prejudiced by the change.®^ A surety 
admitting and paying the liability on the bond may 
recover the amount thereof from the licensee un¬ 
der a reimbursement agreement.®^ 

§ 173. Actions for Breach 

Subject to statutory variations, the general rules 
as to actions on bonds apply to actions on liquor license 
bonds. 

Subject to statutory variations, general rules ap¬ 
ply in actions or proceedings to enforce liabilities 
arising out of a breach of a liquor license bond,®^ as 


345 Mo. 283, followed in State v. 
Ruebllngr, 133 S.W.2d 360. 

N.T.—Fidelity & Casualty Co. of 
New York v. Zappolo, 274 N.T.S. 
698, 163 Misc. 268. 

Pa.—Commonwealth v. Eclipse Lit¬ 
erary and Social Club, 178 A. 341, 
117 Pa.Super. 339—Commonwealth 
V. Altoona Beverage & Ice Co., 12 
Pa.Dist. & Co. 736, 77 Pittsb.Leg. 
J. 44G. 

58. U.S.—O’Kane v. Lederer, D.C. 
Pa., 4 P.2d 418—U. S. V. U. S. Fi¬ 
delity & Guaranty Co., D.C.N.Y., 1 
F.2d 335—U. S. v. Kern, D.C.N.T., 

8 F.Supp. 296—U. S. v. Wandmaker, 
C.C.A.N.D., 292 F. 24. 

Minn.—City of St. Cloud v. Willen- 
bring, 261 N.W. 585, 195 Minn. 70. 
Mo.—State v. Vienup, 147 S.W.2d 
627. 347 Mo. 382. 

In. Wisconsin 

(1) Under statute requiring bond 
of applicants for liquor license and 
providing that on breach of condi¬ 
tion of bond action may be brought 
thereon and judgment entered for 
the full penalty thereof and execu¬ 
tion levied for amount of judgment, 
it was held that the state is au¬ 
thorized to bring action on the bond 
in its name and enter judgment 
therein for the full penalty thereof, 
but execution may be levied thereon 
only to the extent of damages sus¬ 
tained by breach of condition of 
the bond, the bond being, in effect, 
solely an indemnity bond.—State v. 
I-Tackbarth, 279 N.W. 687, 228 Wis. 
108. 

(2) Under such statute it was held 
that legislature intended to retain 
practice of allowing entry of Judg¬ 
ment for full penal sum of bonds 
but issuing execution thereon only 
for amount of damages which has 
accrued.—State v. Hackbarth, supra. 

59. U.S.—^U. S. V. Quaker Industrial 
Alcohol Corporation, D.C. Pa., 2 F. 
Supp. 863, affirmed, C.C.A., New 
Amsterdam Casualty Co. v. U. S., 
67 F.2d 488, certiorari denied 64 
S.Ct. 438, 201 U.S. 662. 78 L.Ed. 
1053, rehearing denied 54 S.Ct. 
626, 291 U.S. 650, 78 L.Ed. 1053. 

Oal.—People v. U, S. Fidelity & 


Guaranty Co.. 114 P.2d 389, 45 Cal. 
App.2d 474. 

N.T.—Continental Casualty Co. v. 
National Slovak Sokol, 199 N.E. 
412, 269 N.Y. 283. 

Ohio.—State ex rel. Herbert v. In¬ 
land Bonding Co., App., 46 N.E.2d 
623, reversed on other grounds 51 
N.E.2d 710, 142 Ohio St. 189. 

33 C.J. p 659 note 66. 

Extent of liability on bond in gen¬ 
eral see supra § 171. 

Acomal of liability 

(1) A surety on bond of liquor li¬ 
censee became liable on bond on re¬ 
ceipt of notice of forfeiture of bond. 
—U. S. Guaranty Co. v. Nabogis, 6 
N.Y.S.2d 461, 169 Misc. 31. 

(2) Bond required for liquor per¬ 
mit created no liability until per¬ 
mit was issued entitling plaintiff to 
recover premium on failure to ob¬ 
tain permit.—U. S. Fidelity & Guar¬ 
anty Co. V. Freedman, 164 N.E. 798, 
30 Ohio App. 305. 

Notice of proceedings 

A surety is not entitled to notice 
of, or to be made a party to, pro¬ 
ceedings to suspend or revoke a li¬ 
cense, in the absence of a provision 
I In the bond or the statute under 
which it was given.—In re Revoca¬ 
tion of Kosutic’s License, 184 A. 683, 
122 Pa.Super. 104. 

Trial of issue 

It has been held that a surety has 
no constitutional right^to have issue 
as to violation of bon(P tried in first 
Instance by a court rather than by a 
liquor control board.—Common¬ 
wealth V. Penelope Club, 7 A.2d 658, 
136 Pa.Super. 605. 

60. Me.—State v. Fitzgerald, 37 A, 
2d 799, 140 Me. 314. 

Ohio.—State ex rel. Herbert v. In¬ 
land Bonding Co., 51 N.E.2d 710, 
142 Ohio St. 189. 

Pa.—Commonwealth ex rel. Bradford 
County V. Lynch, 23 A,2d 77, 146 
Pa.Super. 469. 

Individual sureties 

The liability of individual sureties 
on a retail liquor license bond can¬ 
not be extended beyond terms of the 
bond which they signed.—Common¬ 
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wealth V. Przekop, 25 A.2d 776, 148 
Pa.Super. 385. 

SI. Pa.—Commonwealth v. Foch Ce¬ 
real Co., 153 A. 695, 302 Pa. 673. 

62. U.S.—U. S. v. Quaker Industrial 
Alcohol Corporation, D.C.Pa., 2 F. 
Supp. 863, affirmed, C.C.A, New 
Amsterdam Casualty Co. v. U. S., 
67 P.2d 488, certiorari denied 54 
S.Ct. 438, 291 U.S. 662, 78 L.Ed. 
1053, rehearing denied 54 S.Ct. 626, 
291 U.S. 650, 78 L.Ed. 1053. 

New contract not formed 

With regard to liability of surety 
on bond to guarantee lawful han¬ 
dling of alcohol, fact that permittee 
allowed additional permit to issue, 
still claiming that old one was in 
force, cannot be said to be the for¬ 
mation of new contract relationship. 
—U. S. V. Quaker Industrial Alcohol 
Corporation, D.C.Pa., 2 F.Supp. 863, 
affirmed, C.C.A., New Amsterdam 
Casualty Co. v. U. S., 67 P.2d 488, 
certiorari denied 54 S.Ct. 438, 291 
U.S. 662, 78 L.Ed. 1053, rehearing de¬ 
nied 54 S.Ct. 526, 291 U.S. 650, 78 
L.Ed. 1053. 

Beduction of term 

Surety on bond to guarantee law¬ 
ful handling of alcohol in connection 
with operation of denaturing plant 
would not be discharged by altera¬ 
tion to reduce term of contract for 
which it had assumed liability.—^U. 
S. V. Quaker Industrial Alcohol Cor¬ 
poration, D.C.Pa., 2 F.Supp. 863, af¬ 
firmed, C.C.A., New Amsterdam Cas¬ 
ualty Co. V. U. S., 67 F.2d 488, cer¬ 
tiorari denied 54 S.Ct. 438, 291 U.S. 
662, 78 L.Ed. 1053, rehearing denied 
64 S,Ct. 526, 291 U.S. 660, 78 L.Ed. 
1053. 

63. N.Y.—Continental Casualty Co. 
V. National Slovak Sokol, 199 N.E. 

412, 269 N.Y. 283. 

64. Pa.—Commonwealth ex rel. 
Bradford County v. Lynch, 23 A 
2d 77, 146 Pa.Super. 469—Common¬ 
wealth V. Mahoningtown Ry. Men’s 
Club, 14 A2d 356, 140 Pa,Super. 

413, 

33 C.J. p 560 note 67. 

Confession, of judgment 

(1) The forfeiture of bond execut- 
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to defenses,*5 persons entitled to sue and parties, 6® j pleadings, ®T evidence,®* trial®* and judgment.’® 


ed and filed with an application for 
retail malt beverage dispenser’s li¬ 
cense is incidental to proceeding to 
revoke license, and beverage license 
lavr contemplates recovery of penal 
sum by civil proceedings through 
confession of judgment.—Common¬ 
wealth V. Mahoningtown Ry. Men’s 
Club, supra. 

(2) The word “sued,” in provision 
in malt liquor license law restrict¬ 
ing proceedings on malt beverage li¬ 
cense bond by directing that bond 
shall be turned over to district at¬ 
torney or attorney general to be 
sued out if and when licensee’s li¬ 
cense shall have been revoked, is 
used in its broad sense, and includes 
a proceeding instituted by confes¬ 
sion of judgment.—Commonwealth 
ex rel. Bradford County v. Lynch, 23 
A.2d 77, 146 Pa.Super. 469. 

Condition precedent 
The revocation of liquor license by 
quarter sessions in proceeding in ac¬ 
cordance with malt liquor license 
law is a “condition precedent” to 
any action in common pleas for col¬ 
lection of penalty of bond given by 
licensee pursuant to such law.—Com¬ 
monwealth ex reL Bradford County 
V. Lynch, supra, 

Jurisdiction 

<1) The court of common pleas 
cannot entertain proceeding on malt 
beverage license bond unless license 
' has been revoked by court of quar¬ 
ter sessions.—Commonwealth ex reh 
Bradford County v. Lynch, supra. 

(2) A judgment clause in malt 
beverage license bond which was 
given pursuant to malt liquor li¬ 
cense law restricting proceedings on 
bond by directing that bond .shall 
be turned over to district attorney 
or attorney general to be sued out 
if and when licensee’s license shall 
have been revoked did not, in itself, 
confer jurisdiction on common pleas, 
since a confession of judgment mere¬ 
ly confers a process by which a per¬ 
son may be sued.—Commonwealth 
ex rel, Bradford County v. Lynch, 
.supra. 

Time to cme and limitations 
U.S.—U. S. V. Springer & Lotz, C.C. 
A.N.T., $9 F.2d 819--XJ. S. v. Sen- 
drow, D.C.N.J., 11 F.Supp. 464. 

Pa.—Commonwealth v. Mahoning¬ 
town Ry. Men’s Club, 14 A.2d 358, 
140 Pa.Super. 413. 

ITotioe held suffleient 
Pa.—Commonwealth v. Mahoning¬ 
town Ry. Men’s Club, supra—Com¬ 
monwealth V. Cohen, Com.Pl., 46 
Dauph.Co. 394, reversed on other 
grounds 14 A.2d 362, 140 Pa.Super. 
361. 

65. Matters held not gronxxd of de. 
fense 

(1) Pact that another bond was 
given covering operation of ware¬ 


house would not defeat recovery on 
bond to guarantee lawful handling 
of alcohol in connection with opera¬ 
tion of denaturing plant.—^U. S. v. 
Quaker Industrial Alcohol Corpora¬ 
tion, D.C.Pa., 2 F.Supp. 863, afilrmed, 
C.C.A., New Amsterdam Casualty Co. 
v. U. S., 67 P.2d 488, certiorari de¬ 
nied 64 S.Ct. 438, 291 U.S. 662, 78 
L.Ed. 1053, rehearing denied 54 S.Ct. 
526, 291 U.S. 650, 78 L.Ed. 1053. 

(2) Where licensed brewing com¬ 
pany's receiver, pursuant to order of 
bankruptcy court, sold beer previ¬ 
ously manufactured by company, 
fact that receiver was a liquidating 
receiver rather than an operating 
receiver did not relieve surety on 
company’s bond covering obligation 
of paying excise taxes from liability 
for excise taxes on beer.—^People v. 

U. S. Fidelity & Guaranty Co., 114 
P.2d 389, 45 Cal.App.2d 474. 

(3) Where liquor dealer Illegally 
sold liquor to decedent who was 
struck by motorist, and motorist set¬ 
tled with administratrix suing un¬ 
der wrongful death statute, dealer 
and surety on his liquor bonds could 
not escape liability to decedent’s mi¬ 
nor child under liquor license stat¬ 
ute on theory that dealer and motor¬ 
ist were “joint” or “concurrent tort- 

I feasors” in causing decedent’s death, 
since minor’s recovery was sought 
not for a tortious wrong but to en¬ 
force a statutory penalty.—Philips 

V. Aretz, 10 N.W.ad 226, 215 Minn, 
326, 

(4) In action against an on-sale 
liquor dealer and surety on his bond 
for injuries to patron who fell on 
defective basement stairway main¬ 
tained In violation of city ordinance, 
patron's contributory negligence and 
intoxication did not constitute a dc- 

i fense.—Mayes v. Byers, 7 N.W.2d 
1403, 214 Minn. 54, 144 A.L.R. 821. 

(6) Pact that liquor dealer was 
acquitted on charges for same vio¬ 
lations of liquor laws for which his 
liquor license had been revoked was 
held not to relieve surety on his 
bond from liability thereon on revo¬ 
cation of license.—Commonwealth y. 
Rubensteln, 184 A. 687, 122 Fa.Super. 
101 . 

(6) Other matters held not ground 
of defense see 33 CX p 569 note 
66 Cbl. 

66. III.—^Apperson v. Hartford Acci¬ 
dent & Indemnity Co., 64 N.B.2d 
671, 322 Ill.App. 486. 

S.D.—Swanson v. Ball, 291 N.W. 677, 
67 S.D. 198. 

WIs.—State v. Hackbarth, 279 N.W. 

687, 228 Wis. 108, 

33 0.<I. p 660 note 88* 

Parties mentlonsd in statute 

Under statute specifying form of 
bond to be furnished by liquor deal¬ 
ers, parties who may bring suit on 
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bond are limited to those mentioned 
in the statute.—Swanson v. Ball, 291 
N.W. 577, 67 S.D. 196. 

67. U.S.—U. S. V. Springer & Lotz, 
C.C.A.N.T., 69 F.2d 819. 

Ga.—^Accident & Casualty Ins. Co. 
of Winterthur, Switzerland v. 
Cook, for Use of State, 33 S.E.2d 
671, 72 Ga.App. 241. 

33 C.J. p 560 note 69. 

68. • Me,—State v. Fitzgerald, 37 A. 
2d 799, 140 Me. 314—State v. Bel¬ 
vedere Hotel Corporation, 37 A.2d 
801, 140 Me. 319. 

33 C.J. p 561 note 70. 

Presumptions 

In determining amount of liability 
under liquor permittee’s bond for un¬ 
paid sales tax on nonintoxicating 
.liquors, it could be assumed that a 
soft drink is a “nonintoxicating bev¬ 
erage.”—State ex rel. Herbert v. In¬ 
land Bonding Co., App., 46 N.E.2d 
623, reversed on other grounds 51 
N.B.2d 710, 142 Ohio St. 189. 

Burden of proof 

Me.—State v. Belvedere Hotel Cor¬ 
poration, 37 A.2d 801, 140 Me. 319. 
Pa,—In re Revocation of Koautic's 
License, 184 A. 6S3, 123 Pa.Super. 
104. 

Sufficiency of evidence 
U.S.—U. S. v. Quaker Industrial Al¬ 
cohol Corporation, D.C.ra., 2 F. 
Supp. 863, affirmed, C.C.A., New 
Amsterdam Casualty Co. v. tl, S., 
67 P.2d 488, certiorari denied 54 
S.Ct. 438, 291 U.S. 662, 78 L.Ed. 
1053, rehearing denied 61 S.Ct. 526, 
291 U.S. 650, 78 L.Kd. 1053, 

Me.—State v. Fitzgerald, 37 A.2d 
799, 140 Me. 3H. 

Minn.—Mayes v. Byers, 7 N.W.2d 
403, 214 Minn. 64, 144 A.L.B. 821. 

69. Minn.—Mayes v. Byers, supra. 
33 C.J. p 561 note 7X. 

Questions for jury 
U.S,—^Now Amsterdam Casualty Co. 
v, U. S., C.C.A., 67 F.2d 4««. rertlo- 
rari denied 64 S.Ct, 438, 291 U.S. 
662, 78 L.Kd, 1053, rehi^arlng de¬ 
nied 64 S.Ct. 528, 291 U.S. 650, 78 
L.Ed. 1058. 

Minn.—Mayes v, Byers, 7 N.W.2il 
403, 214 Minn. 64, 144 A.L.R. 821. 
70* Pa.—Common wealth v. Ilollo- 
waty, Com.Pl,* 46 Dauph.Oo. 248. 

33 C.J. p 661 note 71* 

Opening Judgment 
Where the Liquor Control Board 
revoked a retail dispensiT license 
and forfeited llcenso bond not for 
violation of the law in effect when 
license was Issued and bond was 
filed but for violations of statute 
enacted thereafter, llcenset^ had a 
meritorious defense to board’s ac¬ 
tion In forfeiting bond, and Judg¬ 
ment confessed thereon by warrant 
of attorney should have burn open¬ 
ed on corporate surety’s petition.^— 
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Further, such general rules, subject to' statutory | force liabilities arising out of breach of bond, as to 
variations, apply in actions or proceedings to en- | costs*^^ and as to review.*^2 

D. EEVOCATION OR SUSPENSION OF PERMITS OR LICENSES 


§ 174. In General 

a. Revocation or suspension of permit 

b. Revocation or suspension of license 

a. Revocation or Suspension of Permit 

A liquor permit may be revoked or suspended for 
cause and In the manner provided by statute, and the 
power of making the revocation or suspension Is gen¬ 
erally vested in the authority which granted the permit. 

A permit to carry on a liquor business, under the 
intoxicating liquor laws, is revocable for a cause 
and in the manner provided by statute,^3 or, under 
some statutes, the permit, instead of being revoked, 
may be suspended or where, under the statute, 
the liquor commissioner or officer has the right to 
limit the acts of the permittee, and, for cause, to 
revoke the permit, he may, instead of entirely re¬ 
voking the permit, limit the acts allowed thereun- 
der.75 The revocation of a permit is the legal con¬ 
sequence of a violation of the law by the permit¬ 
tee, and is not in punishment for a crime, but in 
enforcement of the conditions under which the per¬ 
mit was granted,*^® and discretionary power to re¬ 
voke the permit is unaffected by a refusal of the 


grand jury to indict the permittee.'^'^ 

The power of revoking the permit for cause, is 
generally vested in the officer, committee, or court, 
which granted it, as incidental to the granting pow- 
er.78 A liquor commissioner, having quasi-legisla¬ 
tive power to regulate liquor permits, may modify, 
change, or revoke a permit where his legislative 
action is a regulation under the police power,*^® but 
the power to make regulations does not authorize a 
general regulation providing for the revocation of 
existing liquor permits in violation of express stat¬ 
utory provisions.^® 

b. Revocation or Suspension of License 

A liquor license generally may be revoked or sus¬ 
pended either for cause, such as a violation of the laws 
regulating the traffic, or on a change of policy and leg¬ 
islation with respect to the sale of liquors. 

A license to sell liquor, as discussed supra § 109, 
being neither a contract nor a right of property, 
but merely a temporary permit to do that which 
would otherwise be unlawful, is generally revocable 
either for due cause, such as a violation of the laws 
regulating the traffic, or on a change of policy 


Commonwealth v. Cohen, 14 A.2d 
362, 140 Pa.Super. 361. 

71. N,Y.—Cullinan v. Federal Union 
Surety Co„ 100 N.Y.S. 516, 113 
App.Div. 912, 51 Misc. 643. 

33 C.J. p 561 note 72. 

72. Pa.—In re Revocation of Liquor 
License No. TR-8404, Quar.Sess., 
48 Dauph.Co. 212—Appeal of Klo- 
ver Club No. 798, Quar.Sess., 40 
Lack.Jur. 187—Appeal of Goldman, 
Quar.Sess., 33 Luz.Leg.Reg. 30— 
In re Kaufman's License, Quar. 
Sess., 59 York Leg.Rec. 178. 

73. Ohio.—State ex rel. Zugravu v. 
O'Brien, 196 N.E. 664, 130 Ohio St. 
23—State ex rel. Gutter v. Haw¬ 
ley, App., 44 N.E,2d 815. 

Tex.—Texas Liquor Control Board v. 
O’Fallon, Civ.App., 189 S.W.2d 886. 
Permit to sell and dispense liquor 
'for medicinal purposes is revocable 
for causes stated in the statute, to 
which the holder assents by accept¬ 
ing the permit.—Texas Liquor Con¬ 
trol Board v. Cannon, Tex.Civ.App., 
147 S.W.2d 927. 

BesoXution of city council revoking 
a liquor permit does not violate a 
constitutional provision that laws of 
a general nature may not be varied 
in a particular case by special leg¬ 
islation except with the written con¬ 
sent of the person affected.--*-Mc- 


Kown V. City of Atlanta, 190 S.E. 
571, 184 Ga. 221. 

Kational Prohibition Act made 
provision for the revocation of per¬ 
mits granted under its terms.—M. 
H. McCarthy & Co. v. Doran, D.C. 
Mass., 40 P.2d 963—Caserta v. Mills, 
D.C.N.Y., 28 F.2d 637—De Milo Per¬ 
fume Co. V. Campbell, D.C-N.Y., 27 
P.2d 568. 

74. U.S.—^Arrow Distilleries v. Al¬ 
exander, C.C.A., 109 F.2d 397, cer¬ 
tiorari denied 60 S.Ct. 1095, 310 
U.S. 646, 84 L.Ed. 1412, motion 
granted 61 S.Ct 66, 311 U.S. 613, 
85 L.Ed. 389. 

Added penalty 

Where Federal Alcohol Adminis¬ 
tration Act § 4 (d), 27 U.S.C.A. 5 
204 (d), provided that basic permit 
should be conditioned on compliance 
with all other federal liquor laws, 
suspension or revocation of permit 
based in part on violation of statute 
respecting records of distilled spirits 
did not Impose added penalty under 
statute relating to records contrary 
to intention of congress.—^Arrow 
Distilleries v. Alexander, supra, 

75- U.S.—Sclmitzler v. Yellowley, D. 
C.N.Y., 290 P. 849. 

78. U.S.—U. S. Industrial Alcohol 

Co. V. Blair, D.C.Pa, 6 P.2d 658. 
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77. U.S.—Santangelo v. Blair, D.C. 
N.Y., 28 F.2d 876. 

78. Tenn.—Henderson v. Grundy 
County Beer Committee, 141 S.W. 
2d 901, 176 Tenn. 397. 

Exercise of discretionary power see 
infra § 177 c. 

The discretionary police powers, 
conferred on county courts or their 
beer committees by statute, to is¬ 
sue beer permits on prescribed con¬ 
ditions, are continuing, supervisory 
powers, which are not spent and ex¬ 
hausted when permits are issued, 
leaving such agencies helpless to 
revoke permits for any cause or con¬ 
duct of licensees.—Henderson v. 
Grundy County Beer Committee, 141 
S.W.2d 901, 176 Tenn. 397. 

79. U.S,—Cywan v. Blair, D.C.IIL, 
16 P.2d 279. 

Permit for withdrawal of whisky 
for medicinal purposes was held not 
revoked by regulation.—Daub v. 
Campbell, D.C.N.Y., 42 F.2d 774. re¬ 
versed on other grounds, C.C.A., 
Daub V. Moss, 47 F.2d 603. 

80. U.S.—Campbell v. W. H. Long 
& Co., N.Y.. 50 S.Ct. 415, 281 U.S. 
610, 74 L.Ed. 1070—Campbell v. 
Galeno Chemical Co., N.Y., 50 S.Ct. 
412, 281 U.S. 699, 74 L.Ed. 1063. 
certiorari denied 60 S.Ct. 160, 280 
U.S. 611. 74 L.Ed. 654. 
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and legislation with respect to the sale of liquors.®^ 
Such revocation cannot be complained of as a 
breach of contract, or as unlawfully divesting the 
licensee of his rights or his property,^2 or as giving 
him a right to compensation,^3 since the licensee 
by accepting the license, subject to the condition 
that it may be revoked at discretion, thereby as¬ 
sents to such condition and is estopped to question 
the revocation and this rule is particularly ap¬ 
plicable where the license states, as required by stat¬ 
ute, that it shall not be deemed a property or vest¬ 
ed right, and that it may be revoked pursuant to 
law.85 A statute relating to the revocation of a 
liquor license must be construed so as to effectu¬ 
ate the legislative intention,although such con- 


48 C.J.S. 

struction may seem contrary to the letter of the 

statute.^7 

Who may revoke. The power of revocation pri¬ 
marily is in the state legislature, as the granting 
power of the license, and it may, through a valid ex¬ 
ercise of its police power, revoke an existing liq¬ 
uor license at any time,®^ even though the license 
was granted by a municipality.^® The state may 
revoke a liquor license issued to a foreign corpo¬ 
ration,®® even though the license was valid when 
issued.®^ Likewise, a license granted by a munici¬ 
pality is subject to the police powers of the munici¬ 
pality, and, except to the extent that it is restricted 
by its charter or by statute,®2 a municipality may» 
in the exercise of its police power, revoke the li¬ 
cense at any time,®® and this power is expressly con- 
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81. Del.—United Cigar-W h e 1 a n 

Stores Corporation v. Delaware 
Liquor Commission, 15 A.2d 442, 2 
Terry 74. 

Mass.—Jubinville v. Jubinville, 45 N. 
E.2d 633, 313 Mass. 103, 144 A.L.R. 
1008. 

License issued by county or mu¬ 
nicipal autboritles is a mere revoca¬ 
ble permit.—Lee v. State, 191 S.E. 
266, 184 Ga. 327. 

82. Tex.—Texas Liquor Control Bd. 
V. O’Fallon, Civ.App., 189 S.W.2d 
885. 

33 C.J. p 663 note 93. 

83. Pa.—^Appeal of Spankard, 10 A, 
2d 899. 138 Pa.Super. 250—In re 
Say bolt’s License, 53 Pa.Dist. & 
Co. 468—Woods V. Suppan, 63 Pa. 
Dist. & Co. 425—Commonwealth v. 
New Deal Civic Club of Dauphin 
County, Quar.Sess., 63 Dauph.Co. 
46. 

If local officer acts honestly and 
uses his best judgment in revoking 
license and licensee is not subjected 
to any duress when he surrenders 
license a few days later, the licensee 
has no right to recover damages.— 
Paoli V. Mason, 69 N.E.2d 499, 326 
I11.APP. 197, 

84. Del.—^Darling Apartment Co. v. 
Springer, 22 A.2d 397, 137 AL.R. 
803. 

Ga.—Ison v. Mayor, etc., of Griffin, 
25 S.E. 611, 98 Qa. 623. 

Tex.—^Bradley v. Texas Liquor Con¬ 
trol Board, Civ.App., 108 S.W.2d 
300. 

Implied agreement 
Acceptance of liquor license car¬ 
ries with it the implication of agree¬ 
ment that the board may exercise 
power of revocation in accordance 
with terms under which license was 
granted,—Brown v, Baumer, 191 S. 
W.2d 235, 301 Ky. 315—Keller v. 
Kentucky Alcoholic Beverage Con¬ 
trol Board, 130 S.W.2d 821, 279 Ky. 
272. 


Acceptance constitutes express 
a^eemeut and consent, on the part 
of licensee, that the governing board 
or any of its authorized representa¬ 
tives, or agents, may perform any 
duty therein imposed on them.— 
Texas Liquor Control Bd. v. O’Fal¬ 
lon, Tex,Civ,App., 180 S.W.2d S85. 

85. N.T.—Scalise v. State Liquor 
Authority, 289 N.Y.S. 939, 160 Misc. 
390. 

86. Pa.—Appeal of Wolf, 176 A. 260, 
11‘5 Pa.Super. 514. 

87. Pa.—Appeal of Wolf, supra. 

88. U.S.—Mahoney v. Joseph Trinor 
Corporation, Minn., 58 S.Ct. 962, 
304 U.S. 401. 82 L.Ed. 1424—Mug¬ 
ler V. Kansas, Kan., 8 S.Ct. 273. 
123 U.S. 623, 31 L.Ed. 205—Mid¬ 
west Beverage Co. v. Gates, D.C. 
Ind., 61 F.Supp. 688. 

Ariz.—Gherna v. State, 146 P. 494, 
16 Ariz. 344, Ann.Cas.lOlGD 94. 
Arlc,—Blum v. Ford, 107 S.W.2d 340. 
194 Ark. 393—Sarlo v. Pulaski 
County. 88 S.W. 953, 76 Ark. 336. 
Ga.—Highnote v. Jones, 31 S.E.2d 13, 
198 Ga. 66, 

Ind.—Haggert v. Stohlln, 35 N.M 
997, 137 Ind. 43, 22 L.R.A. 677— 
Moore v, Indianapolis, 22 N.E. 424, 
120 Ind. 483. 

Mo.—State v. Parker Biatilling Co., 
139 S.W. 463, 236 MO. 219, 237 
Mo. 103. 

N.M.—Floock V, Bureau of Revenue, 
100 P.2d 226, 44 N.M. 194—Ex 
parte Everman, 139 P. 166, 18 N.M. 
605. 

N.Y.—Bushnell v. City of New York, 
274 N.Y.S. 957, 242 App.Dlv. 366, 
affirmed 196 N.E. 170, 266 N,Y. 516 
—Gubin V. City of New York, 209 
N.Y.S. 46, 150 Misc. 182, reversed 
I on other grounds 27$ N.Y.S. 516, 
154 Misc. 647. 

Ohio.—Him v. State, 1 Ohio St. 15. 
Okl.—Ex parte Strauch, Cr., 167 P. 
2d 201. 

Pa.—Woods V. Suppan, Com.PL, 21 
Lehigh Co.L.J. 123. 
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Tenn.—^Henderson v. Grundy County 
Beer Committee, 141 S.W.2d 901. 
176 Tenn. 397. 

Tex.—Baldacchl v. Goodlet, Civ.App.. 
145 S.W. 325. 

Vt.—State V. Burlington Drug Co., 
78 A. 882, 84 Vt. 243. 

For public welfare 

The state may revoke retail deal¬ 
ers’ beer licenses or permits when¬ 
ever deemed advisable for public 
welfare.—Henderson v. Grundy 
County Beer Committee, 141 S.W.2d 
901, 176 Tenn. 307. 

88. N.Y.—Bushell v. City of New 
York. 274 N.Y.S. 057, 242 App-Div. 
366, affirmed 195 N,E. 179, 266 N. 
Y. 516—Gubin v. City of New 
York, 269 N.Y.S. 46, 160 Mlse. 182. 
reversed on other grounds 276 N. 
Y.S. 515, 154 Misc. 547. 

90. U.S.—Premler-Pahst Sale.s Oo, 
V, Grosscup, Pa.. 56 S.Ct. 764, 29.S 

U. S. 226, 80 UKd, 1155. 

Statute terminating license 

License to foreign corporation en¬ 
gaged in distributing beer was ter¬ 
minated by atalute prohibiting issu¬ 
ance of license to eorporiitlon unless 
officers and dlreetors and majority 
of stockholders have been reshlents 
for two years, Inasmuch as foreign 
corporation involved had only non¬ 
resident officers and directors and 
was wholly owned HUbHldinry of an¬ 
other foreign corporation.—Premier- 
Pabst Sales t^o. v. firosscup. supra. 

91. U.S.— Premier-Pnl*st Bales Oo, 

V. Grosscup, supra. 

90 . Ga,—Owens v. Rutherford, 36 S. 
B.2d 309—McKown v. City of At¬ 
lanta, 190 a.E. 671, 1«4 <la. 221. 

93. Oa,—Owens v, Rutherford, 36 8. 
B,2d 309—McKown v. City of At¬ 
lanta, 190 S.K. 671, 184 Ga. 221 — 
C6trr V. (Mty Council of Augusta. 
62 S.E. 300. 124 Ga. 116—McGhee 
V. State, 40 S.E. 1004, 114 Ga. 8H3 
—Melton V. Mayor, etc,, of Oily of 
Moultrie, 40 S.B, 802, iX4 Oa. 462 
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ferred on the city council by some charters but 
the revocation cannot be made by an oppressive 
and unreasonable ordinance.^5 ^ charter provision 
that no license shall be. granted for less than one 
year does not deprive the municipal authorities of 
the right, in the exercise of their power of regula¬ 
tion, to revoke a license for cause before the ex¬ 
piration of the year for which it was issued.^® Un¬ 
der the various statutes the power of revoking a 
liquor license for cause, is generally vested in the 
officer, board or court which granted it, as an inci¬ 
dent of the power to grant the license ;37 but such 
power may be vested in other officials or courts.^^ 
Suspension of license. Power to revoke a license 
has been held to include the lesser power to sus¬ 
pend the license.^® Where the statute authorizes 
a suspension or a revocation, a suspension and a 
revocation would be invalid,^ but a suspension for 
the balance of the license term and a refusal to re¬ 
new it for the next licensing period does not con¬ 
stitute a double penalty of both a suspension and a 
revocation in violation of the statute.^ 

Compromise penalty in lieu of suspension, Un- 


§ 175 

der a statute authorizing the liquor control board, 
in suspending a license, to accept from the licensee 
an offer of compromise as a penalty in lieu of sus¬ 
pension, an acceptance of the compromise is dis¬ 
cretionary with the board,3 and it cannot be direct¬ 
ed by the court, on appeal from its decision, to en¬ 
ter into the compromise,^ 

§ 175. Grounds 

a. For revocation or suspension of per¬ 

mit 

b. For revocation or suspension of li¬ 

cense 

a. For Revocation or Suspension of Permit 

A liquor permit may be revoked or suspended for 
fraud, misrepresentation, or concealment of material 
facts In procuring the permit, for violations of the con¬ 
ditions of the permit, or for violations of the require¬ 
ments of the statute under which the permit was grant¬ 
ed. 

A liquor permit may be revoked where it was pro¬ 
cured through fraud, or misrepresentation or con¬ 
cealment of material facts,^ even though there was 
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—Ison V. Mayor, etc., of Griffin, 25 
S.E. 611, 08 Ga. 623. 

Ill.—City of Carbondale v. Wade, 106 
in.App. 654. 

Iowa.—Hurber v, Baugh, 43 Iowa 
514. 

N.J.—State ex rel. Hagan v. Briggs, 
40 A. 688, 62 N.J.Law 150. 
UflCxuilcipality does not render itself 
liable in damages by revoking a li¬ 
cense, although the licensee has giv¬ 
en no cause for revocation.—Ison v. 
Griffin, 25 S.E. 611, 98 Ga. 623. 
Improper resolution 

A municipal council cannot revoke 
a liquor license under its general 
power to revoke a license at pleas¬ 
ure, where, from the resolution re¬ 
voking the license, it appears that 
it was not passed in pursuance of 
its general power, but under an or¬ 
dinance declaring a given act to be 
a sufficient cause for revocation,— 
Carr v. City Council of Augusta, 52 
S.E. 300, 124 Ga. 116. 

S4. Idaho.—Roberts v. City of 
Boise, 132 P, 306, 23 Idaho 716, 46 
Li.R.A.,N.S., 593. 

*95. Colo.—Mclnerney v. Denver, 29 
P. 616, 17 Colo. 302. 

33 C.J. p 663 note 93 Ca3. 

Revocation by city held not arbi¬ 
trary 

Ga,—Owens v. Rutherford, 36 S.E,2d 
309. 

■96. Minn.—State v. Dwyer, 21 Minn. 
512. 

:97- Ga.—^Highnote v. Jones, 31 S.E. 
2d 13, 198 Ga. 66—Bbling v. City 
of Rome, 188 S.3BJ. 727, 64 Ga.App. 
608. 


N.Y.—^Tacht Club Catering v. Bruck- 
man, 11 N.E.2d 345. 276 N.Y. 44 
—Canolesio v. New York State 
Liquor Authority. 22 N.Y. S.2d 765. 
Tenn.--Huffer v. State, 162 S.W.2d 
381, 382, 178 Tenn. 644—Hender¬ 
son V. Grand County Beer Com¬ 
mittee, 141 S.W.2d 901, 903, 176 
Tenn. 397—Cravens v. Storie, 133 
S.W.2d 609, 610, 176 Tenn. 286— 
Corpus Juris quoted in Wright v. 
State, 106 S.W.2d 866, 870, 171 
Tenn. 628. 

Tex.—Texas Liquor Control Board v. 

Blacher, Civ.App., 115 S.W.2d 1030. 
33 C.J. p 563 note 93. 

Cause for revocation see infra § 176. 
Exercise of discretion see infra § 
177 c. 

Statute construed and held not to 
confer on the .court authority to 
make an order revoking a liquor li¬ 
cense.—Pincus V. Kail, 29 N.y.S.2d 
686, affirmed 32 N.Y.S.2d 127, 263 
App.Div. 807, appeal denied 32 N.Y.S. 
2d 783, 263 App.Div. 866. 

98. Pa.—Appeal of Wolf, 176 A. 260, 
116 Pa.Super. 514—In re Mark, 176 
A. 264, 116 Pa.Super. 256. 

Jurisdiction of proceeding for rev¬ 
ocation see infra § 177. 
power not exclusive 

The power of the municipal judge 
to revoke liquor licenses, under ordi¬ 
nance, is not exclusive.—State ex rel. ' 
First Presbyterian Church of Miami 
V. Fuller, 182 So. 888, 133 Fla. 654, 
rehearing denied 183 So. 726, 134 Fla. 
212 . 

99. Pa.—^Appeal of Bard, Quar.Sess., 
48 Lanc.L.Rev. 576—In re Revo- 
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cation of Liquor License of Farr, 
Quar.Sess., 33 Lu 2 .Leg.Reg. 210. 

1. N.J.—Zicherman v. Driscoll, 45 
A.2d 620, 133 N.J.Law 586. 

2. N.J.—^Zicherman v. Driscoll, su¬ 
pra. 

3. PsL—In re Revocation of Restau¬ 
rant Liquor License N. R-8981, Is¬ 
sued to John Mami, 19 A.2d 549, 
144 Pa.Super. 285—Appeal of De- 
lucantonio, Quar.Sess., 38 LunLeg. 
Reg. 238. 

4 . Pa.—In re Revocation of Restau¬ 
rant Liquor License No. R-8981, 
Issued to John Mami, 19 A.2d 649, 
144 Pa.Super. 286. 

5. Conn.—Yellow Mill Village Res¬ 
taurant V. Liquor Control Commis¬ 
sion, 42 A.2d 39, 131 Conn. 696. 

D.C.—Middlesboro Liquor & Wine 
Co. V. Berkshire, 133 P.2d 39, 77 
U.S.App,D.C. 88. 

Cou'victiou of felony 

Under Federal Alcohol Adminis¬ 
tration Act, 27 U.S.C.A. § 204 (a) 
(2) (A), a basic permit may be re¬ 
voked for a failure to disclose that 
beneficial owner of one third of 
stock of wholesale liquor company 
had been convicted of felony within 
five years before application for 
wholesaler’s permit.—Capitol Wine & 
Spirit Corp. v. Berkshire, C.C.A., 150 
F.2d 619, certiorari denied 66 S.Ct. 
681, rehearing denied 66 S.Ct. 896. 
Pailure to describe premises 

Permit to sell by retail liquors in 
unbroken packages by dispensary 
may be revoked where it does not 
contain reference to, or description 
of, property where privilege is to be 
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neglect of duty or misfeasance on the part of the 
government’s agents in the original action granting 
the permit,® A permit may also be revoked where 
the permittee has failed to comply with the condi¬ 
tions of the permit;*^ but a violation of one permit 
has been held not to warrant the revocation of an 
essentially different permit.® 

A liquor permit may be revoked where the per¬ 
mittee has failed to comply with or violated the 
requirements of the statute governing such per¬ 
mits,^ or the reasonable rules and regulations there¬ 
under and where the statute expressly provides 
that the permit may be revoked for such a viola¬ 
tion, the permittee is charged with notice that his 
permit may be so revoked.^! If, however, the per¬ 
mittee has acted in good faith, it has been held that 
his permit will not be revoked because of his er¬ 
roneous failure to conform to the permit or stat- 
ute .^2 ^ statutory requirement that the permittee 


must willfully violate conditions of the statute be¬ 
fore the permit can be revoked, is satisfied by the 
intentional doing of things which the statute de¬ 
nounces or the intentional refraining from doing: 
things which the statute requires.^® 

Dmggisfs permit. A druggist’s permit for the 
dispensing of intoxicating liquor may be revoked 
for infractions of the regulations relating to such 
permit,!^ as for making or permitting a sale of 
such liquor without a physician’s prescription, 
or for his failure to exercise due diligence to ascer¬ 
tain the authenticity of the .prescriptions for the 
liquor,1® although he is not required to satisfy him¬ 
self of the physician’s good faith before filling a 
prescription which is prima facie rcgular.17 it is. 
the permittee’s duty to see that all reasonable pre¬ 
cautions are taken to prevent infractions of the 
regulations by his employees, and if they occur, to* 
take measures to prevent their repetition,^® but his 


exercised.—^Welch & Philpot v. State 
Tax CommlssiOD, 82 S.'W.2d 204, 260 
Ky. 285. 

e, D.C.—^Middlesboro Liquor & 

Wine Co. v. Berkshire, 133 P.2d 39, 
77 U.S.APP.D.C. 88. 

7. U.S.—-Siano v. Helveringr, D.C.N. 
X, 13 P.Supp. 776. 

Ark.—-Hardin v. Spiers, 152 S.W.2d 
1010, 202 Ark. 804. 

8. U.S.—M. H. McCarthy & Co. v. 
Doran, D.C.Mass., 43 P.2d 659, 

9. U.S.—De Luca v. Stone, D.C.Md., 
46 F.2d 846—Pittston Beverage Co. 
V. Doran, D.C.Pa., 38 F.2d 680— 
Burns v. Doran, C.C,A.Pa., 37 P. 
2d 484—W. H. Long & Co, v, 
Campbell, D.C.N.Y., 28 F.2d 422 
—Mordell v, Doran, C.C.A.Pa., 27 
P.2d 529. 

Pa.—Premier Cereal & Beverage Co. 
V. Pennsylvania Alcohol Permit 
Board, 9 Pa.Dist. & Co. 664. 76 
PitlskLeg.J. 681, affirmed 140 A. 
858, 292 Pa. 127. 

Violations held sufficient to justify 
revocation 

(1) Employment of minor.—Lut- 
Kevicz V.* Brennan, 26 A.2d 66, 128 
Conn. 661. 

(2) Failure to conduct restaurant. 
—Neubauer v. Liquor Control Com¬ 
mission, 20 A.2d 669, 128 Conn. 113. 

(3) Failure to take oath that per¬ 
mittee would not violate law.—Blum 
V. Ford, 107 S.W,2d 340, 194 Ark. 393. 

(4) Sale of liquor on Sunday by 
a package store permittee, without a 
proscription,—Texas Liquor Control 
Bd. V. O'Fallon, Tex.CIv.App,, 189 
S.W.2d 885^—Texas Liquor Control 
Board v. Warfleld, Tex.Clv.App., 122 
S.W.2d 669. 

(6) Sales of liquor for consump¬ 
tion oft ihe premises, under a res¬ 
taurant permit to sell alcoholic liq¬ 


uor to be consumed on the premises. 
—Pappas V. Liquor Control Commis¬ 
sion, 18 A.2d 397, 127 Conn. 721. 

(6) Sales to intoxicated persons. 
Conn.—^Dylag v. Brennan, 22 A. 2d 
636. 128 Conn. 304. 

Ohio.—State ex rel. Gutter v. Haw¬ 
ley. 44 N.B.2d 815. 

<7) Other acts held sufficient to 
justify revocation.—Morgenthau v. 
Mifflin Chemical Corporation, C.C.A. 
Pa,, 93 P.2d 82, rehearing denied 94 
P.2d 550—^Helvering v. Druggists' 
Specialties Co., C.CA.Pa., 76 P.2d 
743—Burns v. Doran, C.C.A.Pa., 37 P. 
2d 484—Weste v. Campbell, D.GN.T., 
21 F.2d 771. 

la U.S.—D. P, Paul & Co. V. Mel¬ 
lon, D.C.N.y., 24 P.2d 738—Remick 
Products V. Mills, C.C.A.N.Y., 22 
F.2d 477. 

Tex.—Texas Liquor Control Board v. 

Warfleld, Clv.App., 122 S.W.2d 669. 
IX. Tex.—Texas Liquor Control 
Board v. Warfield, supra, 

12. U.S.—Pennington v. Barr Mfg. 
Corporation, C.C.A.Pa., 61 F.2d 474 
—Singer v. Doran, D.C.Pa., 32 P. 
2d 531—McGill V. Mellon. D.C. 
Mass,, 6 P.2d 262, 

Pailnre to report for inspeotloxi 
I Where motor carrier failed to com- 
I ply with requirement of permit to 
transport alcoholic liquors in inter¬ 
state commerce that carrier report 
for inspection either to revenue in¬ 
spector at boundary line or to near¬ 
est county revenue inspector of 
county from which shipment was to 
leave state because truck driver was 
told, at point of entry, that Inspec¬ 
tion could be made at point of exit 
by any bonded officer and, at point 
of exit, inspector was not available 
for inspection and shipment was In¬ 
spected by sheriff who permitted 
driver to proceed out of state, car- 
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Tier’s permit could not be revoked on 
the ground that alcoholic liquor.s 
had been transported out of the 
state without the inspection required 
by the permtit.—Hardin v. Spiers, 152 
S.W.2d 1010, 202 Ark. 804. 

13. U.S.—^Arrow Distilleries v. Al¬ 
exander. C.C.A., 109 P.2d 397, cer¬ 
tiorari denied 60 S.Ct. 1095, 310 U. 
S. 64 6, 84 L.Ed. 1412, motion grant- 

I ed 61 S.Ct. 55, 311 U.S. C13, 85 
L.Ed, 309. 

ITslng labels without approval 
U.S.—Arrow Distillerios v, Alexan¬ 
der, supra. 

Suspension not abuse of discretion 

Where immoral performance wa? 
presented in banquet hall alKJve res¬ 
taurant, liquor control commisslmi 
did not abuse its discretion In sus¬ 
pending restaurant liquor permit for 
eight weeks and until certain struc¬ 
tural changes should ho made, al¬ 
though neither permittee nor substi¬ 
tute permittee in charge of preni- 
Ises had any knowledge that such 
performance was contemplated or in 
fact taking place.—Ouastamachfo v. 
Brennan, 23 A.2d 140, 128 Conn. S66. 

14. U.S.—^Shreveport Drug Co. v. 
Jackson, D.C.La., 3 F.2a 65. 

IS* Tex.—Bradley v. Texas Liquor 
Control Board, Clv.App., 108 S.W. 
2a 300. 

10. U.S.—Goldberg y, Ysllowlcy, D. 

C.N.Y., 290 P. 389. 

83 C.J. p 563 note 81, 

17* U.S,—^Anstlne y, Herbert, n.('. 
Md., 30 F.2d 156, reversed on oth¬ 
er grounds. C.C.A., Herbert v. An- 
stlne, 37 F.2d 652. 

10. U.S.—Shreveport Drug Co. v. 
Jackson, D.C.La., 2 F,2a 65. 
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permit should not be revoked because of isolated 
infractions by employees or persons without the 
permittee’s knowledge or consent^^ A statute au¬ 
thorizing revocation if the permittee does not con¬ 
form to the provisions of the act, has been held to 
refer only to acts of the permittee during the term 
of the permit then in force, and under such a stat¬ 
ute the permit cannot be revoked for acts done pri¬ 
or to its issuance.20 Under some statutes, if the 
permittee has been convicted of a violation of the 
statute, it is the duty of the controlling officer or 
board to revoke the permit,2i but in the absence of 
such a conviction the revocation is discretionary .22 

^'For cause Under a statutory provision that 
the permit may be revoked “for cause,” the “cause” 
must be substantial and have some reasonable rela¬ 
tion to the business and the public.23 Where the 
statute provides for revocation for a violation of 
the statute and rules and regulations thereunder and 
for other sufficient cause, and adds and for “the 
following causes” enumerated, the following caus¬ 
es have been held to be separate and distinct from 
the earlier provision “for other sufficient cause, 
and the phrase “other sufficient cause,” has been 
held to authorize a revocation for a sufficient cause 
even though it is not embraced within the statute 
or rules and regulations.^^ 

Acts of agents or others. The revocation may 
be based on acts of the permittee’s agents or em¬ 
ployees for which the permittee is responsible,^^ 


but it has been held that it cannot be based on acts 
or misdoings of a third person for which the per¬ 
mittee is not responsible or with which he is not 
connected.2'3' 

Suspension. Under some statutes, the revoking 
authorities, instead of revoking the permit, on 
grounds discussed above, may merely suspend it.23 

b. For Revocation or Suspension of License 

(1) In general 

(2) Violations of law 

(3) Suspension of license 

(1) In General 

A liquor license may be revoked because of the dis¬ 
qualification of the licensee to receive it; for Improper 
or wrongful behavior in relation to the licensed busi¬ 
ness; tor a breach of the conditions of the license; for 
fraud, or misrepresentation or concealment of material 
facts, In procuring the license; and, under some stat¬ 
utes, for any other sufficient cause. 

A liquor license may be revoked because of the 
disqualification of the licensee to receive the li¬ 
cense or for improper or wrongful behavior 
of a substantial character and of public concern 
in relation to the licensed business,^® even though 
such behavior does not necessarily constitute a 
violation of law or imply corruption or willful¬ 
ness.^^ A license may also be revoked where the 
licensee has been guilty of a breach of its con- 
ditions,32 or where he has been selling liquor in 
greater or less quantities than the license permits.^^ 


19. U.S.—Shreveport Drug Co. v. 
Jackson, supra. 

TTnder XTatlonal Prohihitioa, Act 
U.S.—Pennington v. Barr Mfg. Cor¬ 
poration, C.C.A.Pa., 51 F.2d 474— 
Singer v. Doran, D.C.Pa., 32 F.2d 
531—Bemick Products v. Mills, C. 
C.A.N'.Y., 22 P.2d 477—Hoell v. 
Mellon, D.C.N.Y.. 4 P.2d 859— 

Schnitzler v. Yellowley, D.C.N.Y., 
290 P. 849. 

aa U.S.—^Walter v. Pennington, D. 
C.Pa„ 25 P.2d 904, affirmed, C.C.A.. 
Pennington v. Walter, 29 P.2d 912. 

21. Conn.—Rose v. Liquor Control 
Commission, 199 A. 925, 124 Conn. 
C8D. 

22. Conn.—Rose v. Liquor Control 
Commission, supra. 

23. Ark.—Cook v. Glazer's Whole¬ 
sale Drug Co., 189 S.W.2d 897. 

24. Ohio.—State ex rel. Gutter v. 
Hawley, App., 44 N.B.2d 816. 

25. Ohio.—State ex rel. Gutter v. 
Ifawley, supra. 

26. Tox.^—Texas Liquor Control 

I^oard v. Warfield, Civ.App., 122 S. 
W.2d 699—Bradley v. Texas Liq¬ 
uor Control Board, Civ.App,, 108 
S.W.2d 200. 


27. U.S.— W. H. Long & Co. v. 
Campbell, D.C.N.Y., 28 F.2d 422 
—^D. P. Paul & Co. V. Mellon, D. 
C.N.Y., 24 F.2d 738. 

28. U.S.—^Arrow Distilleries v. Al¬ 
exander, C,C.A., 109 F.2d 397, cer¬ 
tiorari denied 60 S.Ct. 1095, 310 
U.S. 646, 84 L.Ed. 1412, motion 
granted 61 S.Ct. 66, 311 U.S. 613, 
85 L.Ed. 389. 

Ohio.—State ex rel. Gutter v. Haw¬ 
ley, App., 44 N.E.2d 816. 

29. Pa,—^In re Simmons, 22 Pa.Dist. 
& Co, 55. 

Eligibility for license see supra §§ 
134-137. 

ISfot citizen, of ITnited States 
Alaska—In re Naka's License, 9 
Alaska 1. 

Pa.—Commonwealth v. Lenzi, 86 
Pittsb,Leg.J, 181. 

A license obtained by one who is 
not a bona fide holder of the license, 
but who was acting for another who 
was disqualified to obtain a license, 
may be revoked on that ground.— 
In re Mark, 176 A. 254, 116 PaSuper. 
266—Commonwealth v, Lenzi, Pa 
Quar.Sess., 86 Pitts.Leg.J. 181. 

The wife of one who is disquali¬ 
fied to receive a liquor license be- 
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cause of a conviction for a violation 
of the liquor laws has also been 
held so disqualified if she lives with 
and employs her husband on the li¬ 
censed premises so as to make him 
in effect a partner, and a license is¬ 
sued under such circumstances may 
be revoked.—In re Simmons, 22 Pa 
Dist. & Co. 65, 

38 Pa—In re Revocation of Szmi- 
gel’s Liquor License, Quar.Sess., 
66 Montg.Co. 179—Commonwealth 
V. Lenzi, 86 Plttsb.Leg.J. 181. 
Ordinance not limiting charter pro¬ 
vision 

Charter provision authorizing city 
council to revoke licenses for mis¬ 
conduct being self-executing, ordi¬ 
nance relating to revocation of liq¬ 
uor licenses did not limit the charter 
provision.—^Moskovitz v. City of St. 
Paul, 16 N.W.2d 746, 218 Minn. 543, 

31 . Minn.—^Moskovitz v. City of St 
Paul, supra 

32. Pa.—Commonwealth v. United 
Republican Club of Ridley Tp., 
Com.Pl., 32 Del.Co. 645. 

33 C.J. p 565 note 17. 

33. Pa—Meenan's Appeal, 11 Pa. 
I Super. 679. 

‘ 36 aj. p 566 note 17 [bj. 
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Where the causes for revocation are enumerated 
by statute, a license may be revoked for these caus¬ 
es only,34 unless the statute also authorizes a revo¬ 
cation for any other good or sufficient cause.35 A 
revocation for ^^cause” generally must be based on 
a violation of the liquor law or of regulations pro¬ 
mulgated thereunder,36 and authority to revoke for 
a ‘‘good” cause implies that the cause is deemed 
sufficient by the official or body on which the au¬ 
thority to revoke is conferred.37 

Fravdj misrepresentation, or concealment, A liq¬ 
uor license may be revoked for fraud, or misrep¬ 
resentation or concealment of material facts, prac¬ 
ticed on the licensing authorities in obtaining the 
license,33 as where the application for the license 
contained material false statements or false repre¬ 
sentations,3 9 or a materially erroneous or false de¬ 
scription of the premises intended to be liccnsed,4<) 
or where applicant did not, when so required by 
the statute, obtain the consent of the owners of ad¬ 
joining property,41 or where he failed to pay the 
license fee42 or otherwise failed to comply with the 
conditions imposed on him.43 A license may also 
be revoked where the licensee has been guilty of 
fraud in assisting another to obtain a license or in 
connection with the latteris business.'* 4 

Acts of agents or employees. A liquor license 
may be revoked because of improper or wrongful or 


unlawful acts of the licensee’s agents or employees, 
for which he is responsible,4 5 although the acts are 
committed against the instructions of the licensee 
or without his knowledge.46 However, in case of 
a crime, in order to convict the licensee for an of¬ 
fense committed by an agent as a ground for revo¬ 
cation, the licensee must have permitted the un¬ 
lawful act of the agent, or must have known of 
the offense and acquiesced therein ;47 and the fact 
that a mere employee, not pecuniarily interested in 
the business, had, before the issuance of the li¬ 
cense, been convicted for maintaining a gambling 
house has been held not to be sufficient ground for 
revoking the licensee’s licensc.48 

Several licenses or licensees, A license issued to 
two or more persons may be suspended or revoked 
as to all of the licensees because of a violation of 
the liquor laws committed by one of the licensees ;4‘> 
and, where the same person holds several licenses 
for as many different places, they may all be re¬ 
voked for a violation of law committed at any one- 
of such places,except that, as has been held, a 
revocation of one license docs not ipso facto revoke 
the other license, at another place, if no notice of 
a declaration of a forfeiture has been given, so as 
to render sales itndcr the latter license illcgal.^^ 
Under some statutes, additional retail distribution 
licenses may be revoked if their granting was not 
warranted by public necessity and convenience.^’’ 


34. KY.—In re Lyman, 64 N.EL 677, 
160 N.Y. 96. 

33 C.J. p 563 note 96. 

35. Pa.—In re Pernwood Hotel Li¬ 
cense, 35 Pa.Dist, & Co. 408, 28 
Del.Co. 398—In re Aquilani's Li¬ 
cense, 32 Pa.Dist. & Co, 348—^Ap¬ 
peal of O'Donnell, Quar.Sess., 33 
Del.Co. 418—In re Cohn's License, 
Quar,Ses.s., 32 Del.Co. 672—Appeal 
of Bard, Quar.Sess.. 48 Lane.L.Rev. 
676—In re Kaufman's License, 
Quar.Sess.. 69 York Legr.Rec, 178— 
In re Shellenbcrger’s License, 
Quar.Sess., 69 York Legr.Rec. 165— 
Appeal of Giumarese, Quar.Sess., 
59 York Leg.Rec. 86. 

36. N.Y.—Menick v. Bruckman, 7 N, 
Y.S.2d 332, 256 App.Div. 810, re¬ 
versed on other ground 19 N.E.2d 
91. 279 N.Y. 796--Pidelity & Cas¬ 
ualty Co. of New York v. Zappolo, 
274 N.Y.S. 698, 163 Mlsc. 268. 

37. Cal.—Covert v. State Bd, of 
Equalization. App., 162 P.2d 717. 

38. Mo.—Stale v. Haupt, 163 S.W. 
632. 181 Mo.App. 18. 

33 C.J. p 665 note 9. 

39. Alaska.—In re Naka’s License, 9 
Ala.ska 1. 

N.Y.—Opera Wine & Liquor Corpo¬ 
ration V. State Liquor Authority, 
16 N.Y.S.2d C46, 258 App.Div. 839, 


Pa.—Appeal of Wolf, 176 A. 260, 115 
Pa.Super. 514, 

33 C.J. p 666 note 10. 

40. Pa.—In re Hoynlak, 9 Kulp 368. 

33 C.J. p 565 note 11. 

41. N.Y,—Matter of Grindrod, 164 
N.Y.S. 929, 91 MI.se, 441, 

33 C.J. p 665 note 12. 

42. Pa.—Daniel's Case, 31 Pa.Super. 
156. 

33 C.J. p 566 note 13. 

43. Ark.—Belt v, Paul. Ol S.W. 301, 
77 Ark, 211. 

33 C.J. p 566 note 13. 

44. Pa.—In re Cohen's License, 42 
Pa.Diat. & Co. 360. 

45. N.Y,—^Abrams v. Bruckman, 33 
N.y.S.2d 921, 263 App.Div. 693. 

Pa.—In re Boyd's License, Qimr. 
Sess., 32 Del.Co. 669—In re Heat¬ 
on's Liquor License, Quar.Sess., 30 
Del.Co. 469—Appeal of Kovacs, 
Quar.Sess., 28 North.Oo. 192. 

Tex.—Bradley v. Texas Liquor Con¬ 
trol Board, Clv.App.. 108 S.W.2d 
300. 

46. Pa.—In re Revocation of Res¬ 
taurant Liquor License Issued to 
Rlffert, Quar.SesB., 37 Berks Co. 
21, 68 York Leg.Rec. 121—Appeal 
of Toole, Quar.Sess., 34 Luz.Leg, 
Keg. 66. 


Tox ..—Bradley v. Texas Liquor Con¬ 
trol Board, Clv.App., 108 S.W.2d 
300. 

33 C.J. p 667 note 20, 

Possession of prohibited liquor 

Tex.—Texas lulquor C'ontrol Boanl 
v. Floyd, Clv.App., 117 S.W.2d 630. 

Illegal acts of employee held not 
grounds for revocation 

Pa.—In re Chi^ster Bowlers* Ass'n 
Li<^onKO, Quar.Sess., 28 Dtd.Co. 126. 

47. Pa,—Appeal of Mantis, Quar. 
Sens.. 37 Berks Co, 26. 

Tex.—Bradley v. Texas I.*lqut>r Con¬ 
trol Boanl, Clv.App,, 108 8.W.2d 
300. 

48. Pa.—In re Mustakas, 176 A. 269. 
115 Ba.Hupor. 207. 

49. Pa.—In re Panlchl's Llernsa, 41 
PfuDist. Sc Co, 266—In re Pompeo's 
Lb’ense, Com.Ph, 67 York Leg.Rec. 
84. 

80. N.Y.--Matter of Lyman. $9 N.Y. 
fcJ. 300. 59 App.Div. 217. 

51. Tex .—Kx parte Hewgley, 160 S. 
W. 1174. 68 Tex.Cr. 140. 

I&g. N.J,—Board of Com’rs of Town 
of Phtlllpsburg V, Burnolt, 14 A.3d 

I 633, 126 N.J.baw 167. 
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(2) Violations of law 

A liquor license may be revoked for vlolationa of 
the provisions of the statute under which the license 
was granted, for violations of regulations under such 
statute, or for violations of the criminal laws. 

A liquor license may be revoked for violations 
of the provisions of the statute, or of regulations 
thereunder which control the conduct of a liquor 
business, or sales of liquor,®^ and, where the stat¬ 
ute expressly provides for revocation for such vio¬ 
lation, the licensee is charged with notice that his 
license may be revoked on such grounds.54 a single 
violation of the liquor statute may be sufficient ba¬ 
sis for revoking a license ;55 and it has been held 
that a violation is not excused by the fact that it 


was induced by the enforcement officers or agents,^® 
or by the fact that the local enforcement officers 
are generally neglectful in enforcing the liquor 
law with respect to other violators.®*^ 

A license may be revoked because of a violation 
of a statutory provision, prohibiting the sale of liq¬ 
uor on Sunday,or at prohibited hours,or for 
consumption off the premises.®^ A license may also 
be revoked for a violation of a statute which pro¬ 
hibits the selling of beer where dancing is per- 
mitted,6l or which prohibits a manufacturer or 
wholesaler of liquor from rendering any service or 
loaning any money to a wholesale or retail seller 

of such liquor.®^ 


53. N.Y.—^Nardone v. State Liquor 
Authority, 280 N.Y.S. 809, 245 App. 
Div. 799. 

Pa.—In re Easton’s Liquor License, 
15 A.2d 480, 142 Pa.Super. 49—In 
re Van Buren’s License, 32 Pa. 
Dlst. & Co. 581—In re Moritz’s Li¬ 
cense, 26 Pa,Dist. & Co. 337, 30 
Luz.Legr.Regr. 206—Machamer v. 
Pennsylvania Liquor Control 
Board, Quar.Sess., 47 DaTuph.Co. 
198 —Appeal of O’Bonnell, Quar. 
Sess., 33 Del.Co. 418—In re Revo¬ 
cation of Restaurant Liquor Li¬ 
cense R-9858, Issued to Mary's 
Tavern, Inc., Com.Pl., 8 Fay.L.J. 
40—Appeal of Bard, Quar.Sess., 48 
Lanc.L.Rev. 576—In re Application 
of Lenahan. Quar.Sess., 35 Luz. 
Leff.Rcff, 167—Appeal of Malino- 
ski, Quar.Sess., 34 Luz.Leg.Regr. 
374—^In re Revocation of License 
of Pelican Club, Quar.Sess., 33 
Luz.Leg.Reg. 487—In re Revoca¬ 
tion of License of Basick, Quar. 
Sess., 33 Luz.Leg.Reg. 485—In re 
Revocation of Donath’s Liquor Li¬ 
cense, Quar.Sess., 57 Montg.Co. 232 
—^In re Kaufman’s License, Quar. 
Sess., 69 York Leg.Rec. 178—In re 
Shellenberger’s License, Quar. 
Sess., 59 York Leg.Rec. 165—^Ap¬ 
peal of Giumarese, Quar.Sess., 59 
York Leg.Rec. 86. 

R.I.—Belconis v. Brewster, 14 A.2d 
701. 66 R.I. 279. 

33 C.X p 666 note 17. 

Violations held sufficient for revo¬ 
cation 

(1) Having on the premises, by a 
malt liquor licensee, any spirituous, 
vinous, or alcoholic liquors, except 
malt or brewed beverages.—In re 
Ryan’s License, 26 Pa.Dist. & Co. 
390, 80 Luz.Leg.Reg. 220. 

(2) Purchasing by holder of res¬ 
taurant liquor license liquor stolen 
from state liquor store and selling 
it on licensed premises.—In re Rev¬ 
ocation of Restaurant Liquor Li¬ 
cense No. R-8981, Issued to John 
Mami, 19 A2d 649, 144 Pa.Super. 
285. 


(3) Permitting dancing on licens¬ 
ed premises during hours when sale 
of alcoholic beverages was prohibit¬ 
ed.—In re Pacewicz, 31 A.2d 361, 152 
Pa.Super. 123. 

(4) Other violations.—Seila's Liq¬ 
uor License Case, 190 A 203, 124 Pa. 
Super. 619. 

Acts or omissions h^d insnffioient 
for revocation 

(1) In general. 

N.Y.—Menick v. Bruckman, 7 N.Y.S. 
2d 332, 255 App.Div. 810, reversed 
on other grounds 19 N.B.2d 91, 279 
N.Y. 795—Lasher v. State Liquor 
Authority, 284 N.Y.S. 643, 245 App. 
Div. 402. 

Pa.—In re Revocation of License of 
Pirl, Quar.Sess., 8 Pay.L.J. 79—In 
re Revocation of License of Ba¬ 
sick, Quar.Sess., 33 Luz.Leg.Reg. 
485—^Appeal of Free hour, Quar. 
Sess., 2 Monroe L.R. 89. 

(2) Keeping on the licensed prem¬ 
ises homemade wines made by the 
licensee for his own consumption, 
and not for sale.—In re Armento's 
License, 29 Pa.Dist. & Co. 42. 

(3) Refllling liquor bottles with 
contents other than intoxicating liq¬ 
uor, such as hair oils, face lotions, 
and tomato ketchup.—^In re Armen- 
to’s License, supra. 

(4) Refusal by innkeeper to en¬ 
tertain members of the state con¬ 
stabulary during a strike.—Leonard 
Liquor License, 16 Pa.Dist. 383. 
Violation, on any part of premises 
N.Y.—^Portino v. State Liquor Au¬ 
thority, 6 N.E.2d 86, 273 N.Y. 31. 

54. Tex.—Texas Liquor Control 
Board v. Warfield, Civ.App., 122 S. 
W.2d 669. 

In the absence of such a provision 
in the statute, the licensee is not 
charged with notice that a violation 
of the statute would revoke his li¬ 
cense. — State V. Richmond, 100 S.W. 
2d 1, 171 Tcnn. 1. 

55. N.Y.—Abrams v. Bruckman, 83 
N,Y.S.2d 921, 263 App.Div. 693. 
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Pa.—^In re Shellenberger’s License, 
Quar.Sess., 69 York Leg.Rec. 166. 
enub liquor license 
Pa.—Appeal of Ajax Club, 34 A.2d 
326. 153 Pa.Super. 473. 

56. Pa.—^Appeal of Denke, Quar. 
Sess., 38 Lu2.Leg.Reg. 133—^Appeal 
of Niemenski, Quar.Sess., 37 Luz. 
Leg.Reg. 165. 

57. Pa.—Pine Grove Fish and Game 
Protective Ass'n Liquor License 
Case, 40 A2d 885, 156 Pa.Super. 
462. 

58- Pa.—^In re Pacewicz, 81 A2d 
361, 152 PaSuper. 123—^Appeal of 
Toole, Quar.Sess., 34 Luz.Leg.Reg. 

66—In re Revocation of Liquor 
Licenses, Quar.Sess., 86 Pittsb. 
Leg.J. 310. 

33 C.J. p 665 note 17 [e]. 

Sale of beer on Sunday at resi¬ 
dence of liquor dealer, in immedi¬ 
ate connection with licensed prem¬ 
ises, justifies revocation of license.— 
In re Revocation of Kosutic's Li¬ 
cense, 184 A. 683, 122 Pa.Super. 104. 

59. Pa—Appeal of Ajax Club, 34 
A.2d 326, 153 PaSuper. 473. 

33 C.J. p 665 note 17 [f]. 

60. N.Y.—Menick v. Bruckman, 7 
N.Y.S.2d 332, 255 App.Div. 810, re¬ 
versed on other grounds 19 N.B.2d 
91, 279 N.Y. 795. 

Pa—In re Shellenberger’s License, 
Quar.Sess., 69 York Leg.Rec. 165. 

61. Okl,—^Ex parte Strauch, Cr., 167 
P.2d 201. 

Exempted places 

A statute, providing that licenses 
to sell beer where dancing is per¬ 
mitted shall be revoked and that 
new licenses shall not be Issued to 
such places but exempting licensed 
hotels, dancing in private homes, 
and private dances conducted not for 
profit by lodges, posts, clubs, fra¬ 
ternal, benevolent or charitable or¬ 
ganizations, is valid, except where 
it fixes an arbitrary date for the li¬ 
censes of the exempted hotels.—^Ex 
parte Strauch. supra, 

62. N.Y.—Central Trust Co., Bo- 
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Time of violation. Under some statutes, a li¬ 
cense may be revoked for causes or violations of 
the liquor laws or regulations which occurred prior 
to the issuance of the license,as where the license 
is procured by means of false swearing.64 Where, 
however, the statute provides that a license may be 
revoked only within a specified period from the 
date when the violation appeared, it cannot be re¬ 
voked for a violation which occurred more than the 
statutory period prior to the proceeding to revoke, 
at least where the facts have been known to the 
law enforcement officers of the liquor board for 
more than that period of time.®® 


Violations as to persons, A liquor license may 
be revoked for a violation of a statutory provision 
which prohibits the permitting of minors to fre¬ 
quent the licensed premises,®*^ or the employing of 
a minor to sell liquor;®® or which prohibits the 
sale or gift of liquor or malt beverages to minors,®^ 
or to drunkards or intoxicated persons or which 
prohibits the holder of a club liquor license to sell 
liquor to nonmembers.'^i 

Violations as to places or premises. A liquor li¬ 
cense may be revoked where the premises in which 
liquor is sold do not comply with the law,72 as 
where the licensed business is being conducted at 


Chester v. Mann's Restaurants, 2 
N.Y.S.2d 447, 166 Misc. 381, affirm¬ 
ed Central Trust Co. v. Mann’s 
Restaurants, 6 N.Y.S.2d 161, 264 
App.Div. 823. 

63. Pa.—Appeal of Wolf. 176 A. 260, 
115 Pa.Super. 614. 

In New York 

(1) Violation of Alcoholic Bever- 
ag-e Control Law by holder of whole¬ 
sale license authorizes revocation of 
license notwithstanding the viola¬ 
tion occurred prior to the licensing 
period, particularly where proceed¬ 
ings leading to the revocation were 
commenced promptly after discovery 
of the offense, as distinguished from 
a situation in which revocation is 
made for a long past offense.—Co¬ 
lonial Liquor Distributors v. O'Con¬ 
nell, 65 N.E.2d 745. 295 N.Y. 129. 

(2) There is, however, some au¬ 
thority to the contrary.—Glenram 
Wine & Liquor Corp, v. O’Connell, 
68 N.Y.S.2d 475, 269 App.Div. 1004. 

Knowledge at time of issuance of 
license of causes for revocation may 
prevent revocation.—In re Revoca¬ 
tion of Restaurant Liquor License 
R-OSSS, Issued to Mary’s Tavern, 
Inc., Pa.Com.Pl., 8 Pay.L,J. 40—Ap¬ 
peal of License Issued to Clouston, 
Pa.Quar.Sess., 6 Pay.L,J. 108. 

64. Pa.—Appeal of Wolf, 17$ A. 
260, 115 Pa.Super. 614. 

Where no misstatements in appUoa- 
tion 

A license will not be revoked on 
the sole ground that the licensee had 
violated the state liquor laws In the 
previous calendar year where there 
were no misstatements In his ap¬ 
plication for a license for the en¬ 
suing year, the violation having oc¬ 
curred subsequent to his execution 
of the application but prior to the 
effective date of the new license.— 
In re Reinhardt's License, 24 Pa. 
Dist. & Co. 207. 

65. Pa.—In re Panichi's License, 41 
Pa. Dist. & Co. 266. 

66 . Pa.—In re I'anichi’s License, 
supra. 

67. Pa.—In re Easton's Liquor Li¬ 


cense, 15 A.2d 480, 142 Pa.Super. 
49—^Appeal of Gugoff, Com.Pl., 57 
Dauph.Co. 105—Appeal of Lancas¬ 
ter Military Band, Quar.Sess., 49 
Lanc.L.Rev. 233, 12 Som.Leg.J. 153 
—In re Revocation of Donath’s 
Liquor License, Quar.Sess., 67 
Montg.Co. 232—^Appeal of Giuma- 
rese, Quar.Sess., 59 York Leg.Rec. 
85. 

68 . Tex.—Texas Liquor Control 
Board v. Duvall, Civ.App., 170 S. 
W.2d 820, error refused. 

Good faith or Imowledge as to age 

(1) License of beer retailer who 
hired sixteen-year-old boy to sell 
beer to be consumed on premises 
was properly canceled under the 
statute regardless of retailer's good 
faith, Intent, or knowledge of boy's 
actual age where no indication was 
given in statute that knowledge of 
age of minor, or lack of good faith 
or unlawful Intent was an element 
of the offense.—Texas Liquor Con¬ 
trol Board v. Duvall, supra. 

(2) Where hired youth represent¬ 
ed himself to be over eighteen, but 
appeared younger, and beer dealer 
failed to ask for birth certificate 
showing youth’s correct age, and 
youth was but sixteen years of age, 
there was such a lack of "good 
faith" under statute as to authorize 
cancellation of the licen.se.—Texas 
Liquor Control Board v, Duvall, su¬ 
pra. 

69. Pa,—^Appeal of Ajax Club, 34 A. 
2d 326, 153 Pa.Supor. 473—In re 
Easton's Liquor License, 15 A. 2d 
480, 142 Pa.Super. 49—Common¬ 
wealth V, Hollowaty, 36 Pa.Dlst. 
& Co, 408, 46 Dauph.Co. 248—^Ap- 
peal of Liancaater Military Band, 
Quar.Sess., 49 Lanc.L.Rev. 233, 32 
Som.Leg.J. 163—In re Revocation 
of Donath’s Liquor License, Quar. 
Seas., 57 Montg.Co. 232—In re 
Kaufman's License, Quar.Sess,, 69 
York.XaOg.Roc. 178. 

33 C.J. p 665 note 17 [dL 
^‘Knowingly” 

Where the lust portion of a stat¬ 
ute making It an offense to sell al¬ 
coholic liquors to a minor contained 
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the word "knowingly,'* which wa.«; 
not found in first portion of stat¬ 
ute, the last expros.sion prevailed, 
and, in order to revoke a liquor deal¬ 
er's license, it must bo .^hown that 
that sale was knowingly made.— 
Feldman v. South Carolina Tax Com¬ 
mission, 26 S.E.2d 22, 203 S.C. 49. 

Single sale by employee 
A restaurant liquor license will 
not be revoked solely on the ground 
that an employee of the Ifocnaeo on 
one occasion sold malt liquor to a 
minor in the llconsfuj’s absence and 
without his knowledge, and agaln.^t 
the positive Instructions of the li¬ 
censee.—In re Pejnovic'a License, 22 
Pa.Dlst. Co. 665—In re Revocation 
of Liquor License of Vaz, Pa,Quar. 
Sess., 4 Fay.L.J. 24. 

70, Pa.—Appeal of Ajax Club. .34 A. 
2 d 326, 163 Pa.Super. 473—Appeal 
of Lancaster Military Hand, Qimr. 
Sess., 49 Lanc..L.Rcv. 233, 12 -Som. 
Leg.J. 163—Appeal of Glumarose, 
Quar.Se.ss,, 60 York T^eg.Hcc, 86. 

33 aj. p >565 note 17 HI, 

71, Pa.—In re Lehigh Valley Brew¬ 
ery Workers Home Ass'n, Liquor 
License, ’3'S A.2d 561, 3,’54 Pa.Super. 
141 —Appeal of Ajax Club, 34 A.2d 
326, 153 Pa.Super. 473—Common¬ 
wealth V. Penelope Club, 7 A.2d 
66 ’8, 136 Pa,Super. 696^—In re Riv¬ 
erside Drum Corps Association's 
License, 30 Pa.Dlst, Jk Co, 88— 
Commonwealth v. New Deal Civic 
Club of Dauphin County, Quar. 
Sesa., 63 Dauph.Co, 46—Appeal of 
Lancaster Military Band, Quar. 
Sess., 49 Lanc.L.Rev, 233, 13 Som. 
3>g.J, 162—In re Revocation of 
Liquor Licenses, Quar.Sess., 86 
Pitt»b.Leg.J. 810. 

72, N.Y.—Born v. Hopper, 96 N.Y.S. 
671, 110 App.Div. 218, 48 Misc, 
177. 

33 C.J. p 666 note 18. 

Violation of soxdlag ordiauueioo may 
not ba ground for revocation.- -In re 
EmlUanl's Liccn»a, Pm.Quar,Sega.» 19 
Mun.L.R, 106. 
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a place other than that designated in the license, 
or is within a prohibited distance from a church^^ 
or university,*^5 or within a prohibited distance from 
another place used for the sale of liquor,unless 
such use of the latter place has been discontinued.'^^ 
A license may also be revoked where the licensee 
has been keeping the licensed premises as a disor¬ 
derly house, or failing to keep them as an orderly 
house,or has permitted gambling'^^ or maintained 
gambling devices^® on the licensed premises. 

Offenses, A liquor license may be revoked where 
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the licensee has been convicted for perjury,^! or 
has been guilty of another offense against the crim¬ 
inal laws, particularly the laws regulating the sale 
of liquor.S2 jf the statute directs the revocation 
of the license on "conviction” of such an offenser 
there must first have been a final judgment, con¬ 
clusively establishing guilt, rendered by a court of 
competent jurisdiction but, when the cause of 
revocation is specified as a "violation” of the law’s, 
the licensing authorities may act on other evidence 
than a judgment of conviction,and the license 
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73. N.M.—Lorenzino v. State, 135 P. 
1172, 18 N.M. 240. 

33 C.J. p 665 note 17 [a]. 

74. Mich.—George v. Travis, 1'52 N. 
W. 207, 185 Mich. ■597, L.R.A.1915E 
408. 

N.J.—'Silver Rod Stores v. Burnett, 

3 A.2d 133. 121 N.J.Law 417. 

Tex.—Hallum v. Texas Liquor Con¬ 
trol Board. Civ.App., 166 S.W.2d 
17-5. 

As an offense see infra § 263. 
Measurement of distance 
In determining whether place of 
business was within prohibited dis¬ 
tance of church, the distance could 
be measured from the near sides of 
liquor dealer’s door and door of 
church, or up to end of steps leading 
to church door rather than up steps 
to center of door, or could be meas¬ 
ured along a public alley to door of 
church or to door of Sunday school 
room; and distance between oppo¬ 
site corners of intersection may be 
measured diagonally across inter¬ 
section rather than along street 
lines.—Hallum v. Texas Liquor Con¬ 
trol Board, Tex.Civ.App., 166 S.W.2d 
175, error refused. 

75. Cal.—Board of Trustees of Le- 
land Stanford Junior University v. 
State Board of Equalization, 37 P. 
2d 84, 1 Cal.2d 784, 96 A.L.R, 775. 
I^ioense, granted pharmacy located 

less than one and one-half miles in 
straight line from university camp¬ 
us, to sell intoxicating liquors, is 
under some statutes illegal and 
must be canceled.—Board of Trus¬ 
tees of Leland Stanford Junior Uni¬ 
versity v. State Board of Equaliza¬ 
tion, supra. 

70. Conn.—Town of West Hartford 
V. Willets, 5 A.2d 13, 125 Conn. 
266. 

77. Conn.—Town of West Hartford 
V. Willets, supra. 

78. Pa.—In re Pernwood Hotel Li¬ 
cense, 35 Pa.Dist. & Co, 408, 28 
Del.Co. 398—In re Aquilani's Li¬ 
cense, 32 Pa.Dlst. & Co. 348—^In re 
Revocation of Liquor License No. 
TR-S404, Quar.Sess., 48 Dauph.Co. 
325—Appeal of Giunta, Quar.Sess., 
33 Luz.Leg.Reg. 414—In re Revo¬ 
cation of Donath’s Liquor License, 


Quar.Sess., 57 Montg.Co. 232—^Ap- 
peal of Giumarese, Quar.Sess., 69 
York Leg.Rec. 85—In re Smith’s 
Liquor License, Quar.-Sess., 64 
York Leg.Rec. 39. 

33 C.J. p 665 note 17 [h]. 

PermlttiiLg solicitations for Immoral 
purposes on the premises 
N.Y.—^Toyos v. Bruckman, 41 N.Y.S. 
2d 672, 266 App.Div. 2»8, appeal de¬ 
nied 44 N.Y.S.2d 102, 265 App.Div. 
88-5, appeal dismissed 52 N.E.2d 
960, 291 N.Y. 745. 

Pa.—In re Revocation of Liquor Li¬ 
cense No. TR-8404, Quar.Sess., 48 
Dauph.Co. 32*5—^In re Revocation 
of Liquor License No. TR-8404, 
Quar.Sess., 48 DauphCo. 212—In 
re Revocation of Liquor Licenses, 
Quar.Sess., 86 Pittsb.Leg.J. 310— 
In re Smith’s Liquor License, 
Quar.Sess., 54 York Leg.Rec. 39. 
<<Xiewd, immoral, and improper enter¬ 
tainment” 

(1) A floor show, wherein per¬ 
former did a “strip-tease act” In 
which she danced “in typically bur¬ 
lesque fashion” removing her cloth¬ 
ing piece by piece, and seemed en¬ 
tirely nude, although allegedly clad 
in “thin and almost invisible tights,” 
constituted “lewd, immoral and Im¬ 
proper entertainment,” authorizing 
revocation of restaurant liquor li¬ 
cense.—Commonwealth v. Hilde¬ 
brand, 11 A.2d 6'88, 139 Pa.Super. 
304—In re Newburg Inn License, Pa. 
Quar.Sess., 29 North.Co. 63. 

(2) In determining whether there 
was “lewd, immoral, and improper 
entertainment” consisting in “strip¬ 
tease act,” the question is not wheth¬ 
er performer was entirely nude, but 
whether the appearance of nudity, 
accompanied by public disrobing, 
was a suggestive and improper form 
of entertainment.—Commonwealth v. 
Hildebrand, 11 A.2d’ 688, 139 Pa.Su¬ 
per. 304. 

79- Pa.—^In re Heaton’s Liquor Li¬ 
cense, Quar.Sess., 30 DeLCo. 469. 
33 C.J. p 665 note 17 [k], 

sa N.Y.—Matter of Cullinan, 99 N. 

Y.S. 109*7, 114 App.Div. 554. 

Pa.—Commonwealth v. New Deal 
Civic Club of Dauphin County, 
Quar.Sess., 63 Dauph.Co. 46—In re 
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South End Democratic Club Li¬ 
cense, Quar.Sess., 54 York Leg. 
Rec. 104. 

A. pinball machine, which awarded 
free games to a player on making a 
certain score, although it was not 
equipped with any cup into which 
money, tokens, or anything of value 
was ejected, was a “slot machine” 
and a “device for grambling purpos¬ 
es,” within meaning of regulations 
prohibiting tavern licensee from pos¬ 
sessing slot machine or device for 
gambling on premises.—Stafford v. 
Garrett, 28 A.2d 289, 128 N.J.Law 
623. 

81. Pa.—^In re Szmigel’s License, 38 
Pa.Dist. & Co. 120—^In re Revoca¬ 
tion of Szmigel’s Liquor License, 
Quar.Sess., 56 Montg.Co. 179. 

82. Pa.—Commonwealth v. Lyons, 
16 A.2d 351, 142 Pa.Super. 54—Ap¬ 
peal of Bard, Quar.Sess., 48 Lane. 
•L.Rev. 676—^Appeal of Puchyr, 
Quar.Sess., 27 NorttuCo. 161. 

33 C.J. p 665 note 17. 

Xlrst offense against liqnor laws 
is not necessarily ground for revoca¬ 
tion.—^In re Revocation of License of 
Malusis, Pa.Quar.Sess., 32 Luz.Leg. 
Reg. 431—In re South End Demo¬ 
cratic Club License, Pa,Quar.Sess., 
54 York Leg.Rec. 104. 

83. N.Y.—In re Lyman, 54 NJHl 577, 
160 N.Y. 96. 

83 C.J. p 566 note 13. 

84. Ark.—^Whitmore v. McCarroll, 
128 S.W.2d 244, 198 Ark. 211. 

Ga.—^Bbllng v. City of Rome, 188 
S.E. 727, 54 Ga.App. 60*8. 

Ill.—Paoli V. Mason, 69 N.E.2d 499, 
325 I11.APP. 197. 

Pa.—^Appeal of Marian, Quar.Sess., 
32 Luz.Leg.Reg. 415. 

33 C.J. P 567 note 19. 

TTiolation by agent or employee 
Provisions that every violation by 
any agent or employee of liquor li¬ 
censee committed with licensee’s au¬ 
thorization, knowledge, or approval 
shall be held to be act of licensee, 
and for revocation of liquor licenses 
under such circumstances, do not re¬ 
quire a conviction of licensee’s agent 
or employee before license may he 
revoked.—Paoli v. Mason, 59 N.E.2d 
499, 325 IlLApp. 197. 
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may be revoked, even though the licensee has been 
acquitted of a criminal charge for the same viola¬ 
tion as is made the basis of the revocation.86 

Violations of regulations of Office of Price Ad- 
ministration^ It has been held that a license may 
be revoked because of the licensee’s pleading guilty 
to a violation of the maximum price regulations of 
the Office of Price Administration as to liquors,86 
and that it is no defense that other licenses have 
not been revoked for similar violations.87 Qn the 
other hand, it has been held that, where such a 
violation is not listed as one of the specified causes 
for which a license must or might be revoked, it is 


not available as a ground for revocation,^ 

(3) Suspension of License 

A liquor license may be suspended for a reasonable 
period of time for violations of the statutory provisions 
or regulations relating to intoxicating liquors. 

Where, under the circumstances, a revocation 
would be too drastic a punishment,89 the liquor li¬ 
cense of a licensee, who has violated the require¬ 
ments of the controlling liquor statute or regula¬ 
tions thereunder, may, in the discretion of the licens¬ 
ing commissioner or board, be suspended^o for such 
a period of time as appears reasonable under all 
the circumstances,81 and it is no excuse to the guilty 


Mimiclpal license commissioners 
have been held entitled to act on ev¬ 
idence of breach of criminal law pre¬ 
sented directly to them in proceed¬ 
ing to revoke license for sale of malt 
beverages.—Ebling v. City of Rome, 
1S8 S.E. 727, 54 Ga.App. 608. 

85. U.S,—Caserta v. Mills, D.C.N.T., 
28 P.2d 637. 

Ky.—Keller v. Kentucky Alcoholic 
Beverage Control Board, 130 S.W. 
2d 821, 2*70 Ky. 272. 

Pa.—Commonwealth v. McMenamln, 
IS4 A. 679. 122 Pa.Super. 91—In re 
Revocation of Liquor License No. 
TR-8404, Quar.Sess., 48 Dauph.Co. 
212—In re Revocation of Restau¬ 
rant Liquor License of MaffuccU 
Quar.Sess., 3'8 Lack.Jur. 202. 

33 0,J. p 565 note 17 [q]. 

89. Minn.—Moskovitz v. City of St. 
Paul, 16 N.W.2d 745, 218 Minn. 
543. 

As “misconduct” 

Violation of regulations of OfHce 
of Price Administration as to maxi¬ 
mum prices as to liquors could be 
considered “misconduct” justifying 
city councirs revoking liquor license, 
notwithstanding such regulations 
were made after city charter provi¬ 
sion authorizing revocation was 
adopted.—Moskovitz v, City of St 
Paul, supra. 

87. Minn.—Moskovitz v. City of St. 
Paul, supra, 

Sa N.T,—Glcnram Wine & Liquor 
Oorp. V. O’Connell, 58 N.Y.S.2d 476, 
260 App.Div. 1004~Colonial Liquor 
Distributors v. O’Connell, 56 N.Y. 
S.2d 468, 269 App.Div. 496, appeal 
dismissed In part and reversed In 
part on other grounds, 65 N.E.2d 
745, 295 N.Y. 129. 

A couvlotiou of a licensee in a fed¬ 
eral court for selling liquor in ex¬ 
cess of the ceiling price fixed by the 
Office of Price Administration is not 
ground for revoking a wholesale liq¬ 
uor license, where state liquor au¬ 
thority, pursuant to statute, fur¬ 
nished licensee with a copy of state¬ 
ment of causes for which license 
must be revoked and a statement of 
causes for which license might he 


revoked, and violation of price ceil¬ 
ings of Ofilce of Price Administra¬ 
tion did not appear In either list.— 
Colonial Liquor Distributors v. 
O’Connell, supra. 

89. Pa.—In re Wolaver’s License, 44 
PaDist. & Co. 449. 

90. N.J.—Grant Lunch Corporation 
V. Driscoll, 29 A.2d *888, 129 N.J. 
Law 40S, affirmed 33 A.2d 900, 130 
N.J.Law 554, certiorari denied 64 
S.Ct. 431, 320 U.S. 801, 8*8 iL.Ed. 
4S4. 

Pa.—In re Wolaver's License, 44 Pa. 
Dist & Co. 449—In re Aquilanfs 
License, 32 Pa.Dist. & Co. 348— 
In re Revocation of License of 
Pirl, Quar.Sess,, 8 Fay.L.J. 79— 
Appeal of Bard, Quar.Sess., 48 
Lanc.L.Rev. 576—Appeal of Krzy- 
wicki, Quar.Sess., 38 Luz.Leg.Reg. 
361—Appeal of Giunta, Quar.Sess., 
•38 Luz.Leg.Reg. 216—Appeal of 
Komensky, Quar.Sess., 35 Luz.Leg. 
Reg, 127—^Appeal of Beltz, Quar. 
Scss., 35 Luz.Leg,Rcg. 77—Appeal 
of Jiamelli, Quar.Sess., 32 'Luz. 
Leg.Rcg. 303—Appeal of Lewis, 
Quar.Sess., 29 North.Co. 407—In re 
Newburg Inn License, Quar.Sess., 
29 North.Co. 53. 

Clrctunstasxoes distinguished 
A distinction should be made, on 
the one hand, between cases involv¬ 
ing only violation of liquor laws by 
unlawful sale and possession, where 
they are first offenses and the place 
and the licensee have borne a good 
reputation* and, on the other hand, 
cases more flagrant in their nature 
in which not only unlawful sale and 
possession have been proved but also 
immoral influences. In the former 
class suspension would serve as suf¬ 
ficient punishment and warning, 
whereas the latter class of violation 
calls for more drastic punishment 
even to the extent of revocation of 
license and forfeiture of bond.—In 
re Wolaver's License, 44 Pa.Dist. & 
Co. 449—Appeal of Jiamelli, Pa. 
Quar.Sess., 32 Luz.Leg.Reg. 305. 
Violations held to warrant suspen* 
Sion 

(1) Purchase of alcoholic heverag- 
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es from one not a holder of a state 
manufacturer’s or wholesaler’s li¬ 
cense.—Vesey V. Driscoll, 40 A.2d 
291, 132 N.J.Law 293. 

(2) ‘Sales of Intoxicating liquors 
on credit even though made to work¬ 
ing men of the community.—Appeal 
of Pronko, Fa.Quar.Sess., >46 Lack. 
Jur. 39. 

(3) The operation of a taproom 
in a residential neighborhood in a 
noisy and improper manner.—In re 
Aquilani’s License, 32 Pa,Dist. & Co. 
348. 

(4) Violation of regulation prohib¬ 
iting sales by retail licensee at price 
below fair trade price fixed by pub¬ 
lished and bulletined fair trade con¬ 
tracts,—Grant Lunch Corporation v. 
Driscoll, 29 A.2d 888, 129 N.J.Law 
408, affirmed 33 A.2d 900, 130 N.J. 
Law 551, certiorari denied 64 S.Ct. 
431, 320 U.S. 801, 88 L.Ed. 484. 

arounds for suspension held Insuffi- 
olent 

Pa.—Appeal of License Issued to 
Clouston, Qunt.Srss., 6 Fay.'L.J. 
108—ll«*vocation of Liquor License 
of Vaz, Quar.Sess., 4 Fay.L.J. 24— 
Commonwealth v. Quar. 

Sess., 87 PlttahLeg.J. 391. 

91. N.J,—Grant Lunch Corporation 
V. Dri.Mcoll, 29 A.2d 888, 129 N.J. 
Law las, affirmed 33 A.2d 900, 1’30 
N.J.I^aw 554, certiorari denied 64 
S.Ct, 431, 320 U.S. 801, >88 L.Ed. 
484. 

Pa.—In rs Wolaver^s License, 44 Pa. 
Dlst. ^ Co. 419—Appeal of Kotsch, 
Quar.Si'HS.. 20 Lehigh Co.L.J. 33— 
Appeal of Fisher, Quar.ScHs., 87 
Luz.Leg.Reg. 210—Appeal of Beltz, 
Quar.Sesa., 35 Luz.Leg.Ueg. 77— 
In re Najaka, Quar.Sess., 8$ X*ux. 
X-«g.Reg. 17. 

Suspension hsld zeasonahl# 

SuftpenBion for five days of retail 
license for nonwIUful sale of whisky 
below current fair trade price was 
within discretion of commissioner 
although suspension would entail di¬ 
rect loss of a large sum of money 
to licensee,—<Jrant Lunch Corpora¬ 
tion r. Driscoll* 39 A.3d liSI, 139 N, 
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licensee that other licensees have violated the law 
without having their licenses suspended.^^ Such a 
suspension may be made because of acts, consti¬ 
tuting such violations, committed by agents and em¬ 
ployees, for which the licensee is responsible.^ ^ A 
club liquor license may be suspended for violations 
pertaining to the conduct of its place of business 
and the sales of intoxicating liquors thereat,such 
as for sales of liquor to nonmembers, ^5 and it can¬ 
not escape a suspension for such sales to nonmem¬ 
bers by posting signs that such sales are not per¬ 
mitted. 

§ 176. Effect of Subsequent Legislation 

A liquor license is revoked by the repeal of the law 
authorizing the license, or by any change in the legisla¬ 
tion inconsistent with the exercise of the rights confer¬ 
red by the license. 

A license to sell liquor is revoked or annulled 
by the repeal of the law authorizing the grant of 
such licenses,9or by any change in the legisla¬ 
tion of the state or district inconsistent with the 
further exercise of the rights conferred by the li¬ 
cense, ^ 8 such as by the adoption of a prohibitory 
statute^^ or of a local option law, as discussed supra 
§ 64. 

§ 177. Procedure 

a. In general 

b. Notice and opportunity to be heard 

c. Jurisdiction or power to revoke or sus¬ 

pend 


§ 177 

d. Time of proceeding 

e. Parties 

f. Pleadings 

g. Evidence 

h. Hearing 

i. Order or judgment 

j. Reinstatement of license 

a. In General 

The procedure to be pursued In revoking or sus¬ 
pending a liquor permit or license depends on the pro¬ 
visions of the statute by which It is prescribed, and gen¬ 
erally is of an informal and summary nature; and for¬ 
feiture is not necessarily prevented by the expiration or 
surrender of the license or permit. General rules apply 
as to the adjournment, stay, or discontinuance of the 
proceedings, and as to the question of costs. 

In the absence of a constitutional provision as to 
the procedure to be followed, the state legislature 
may prescribe the procedure for revoking a liquor 
license or permit, and may change such procedure 
from time to time.l Also, under some statutes, the 
procedure is subject to change by rules and regu¬ 
lations promulgated by the officer or body having 
control of the administration of such permits or 
licenses,^ even though such change is made in the 
midst of a proceeding for revocation or suspension, 
if the permittee or licensee is not surprised or mis¬ 
led by the change.^ The fact that a license issued 
under an earlier statute is revoked in proceedings 
under a later statute, which involves only a pro¬ 
cedural change, does not affect the validity of the 
revocation.^ There must be a substantial compli- 
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J.Law 408, affirmed 3^ A.2d 900, 130 | 

N.J.Law 354, certiorari denied 64 

S.Ct. 431. 320 U.S. 801, 88 L.Ed. 484. | 

92. Pa.—Pine Grove Fish and Game 
Protective Ass’n Liquor License 
Case, 40 A.2d 885, 156 Pa.Super. 
462. 

93. Pa.—In re Lehigh Valley Brew¬ 
ery Workers Home Ass'n, Liquor 
License, 35 A.2d 561, 164 Pa.Super. 
141—^Appeal of Martin’s Grill, 27 
A.2d 293, 149 Pa.Super. 185. 

94. Pa.—In re Lehigh Valley Brew¬ 
ery Workers Home Ass’n, Liquor 
License, 35 A.2d 561, 164 Pa.Super. 
141—Appeal of Commonwealth 
Rod & Gun Club, Quar.Sess., 49 
Dauph.Co. 124—In re Hungarian 
Club License, Quar.Sess., 28 North. 
Co. 294^—Commonwealth v. Young 
Men’s Social Club of Archbald, 
Quar.Se.ss., 51 Lack,Jur. 205—In 
re Revocation of Liquor Licenses, 
Quar.Sess., 86 Pittsb.Leg.J. 310. 

95. Pa.—-In re Lehigh Valley Brew¬ 
ery Workers Homo Ass’n, Liquor 
License, 35 A.2d 661, 164 Pa,-Super. 
141 —In re Riverside Drum Corps 
Aas’n License, 30 Pa.Dist. & Co. 88, 
17 Lehigh Co.L.J. ZTZ —^In re John 


S. McCleary Republican Club Li¬ 
cense, Oom.Pl., 27 Del.Co. 191— 
In re Revocation of Liquor Li¬ 
censes, Quar.Sess., 86 Pittsb.Leg.J. 
310. 

9G. Pa.—In re Lehigh Valley Brew¬ 
ery Workers Home Ass’n, Liquor 
License, 35 A.2d >661, 154 Pa.Super. 
141. 

97. Utah.—Corpus Juris quoted In 
Riggins V. District Court of Salt 
Lake County, 51 P.2d 645, 658, 89 
Utah 183. 

33 C.J. p 533 note 24, p 565 note 7. 

98. Utah.—Corpus Juris quoted iu 
Riggins V. District Court of Salt 
Lake County, supra. 

33 C,J. p 665 note 7. 

99. Utah.—Corpus Juris quoted iu 
Riggins V. District Court of Salt 
Lake County, supra. 

S’S CJ. p 565 note 7. 

1 . Pa.—Commonwealth v. Penelope 
Club, 7 A.2d 558, 136 Pa.Sup6r. 506. 

2. U.S.—^Peoria Braumeister Co. v. 
Yellowley, C.C.A, 123 P.2d 637. 

Notice of chauge of rules 
A petitioner whose basic permit 

to engage in sale and distribution of 
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intoxicating liquor In Interstate com¬ 
merce was suspended by proceedings 
held before district supervisor of 
the alcohol tax unit, treasury depart¬ 
ment, would be deemed to have 
known of change in rules governing 
such proceedings, where the treasury 
decision which changed the rules 
gave jurisdiction of such proceed¬ 
ings for first time to district super¬ 
visor, before whom petitioner ap¬ 
peared, and requested and received a 
hearing, and to whose amendments 
to the proceedings the petitioner an¬ 
swered.—Peoria Braumeister Co. v. 
Yellowley, supra. 

3. U.S.—Peoria Braumeister Co, v. 

Yellowley, supra. 

Petitioner had no 'tested right” 
to have rules remain unchanged, and 
he was not denied any rights essen¬ 
tial to a fair hearing by the change 
of the rules themselves, in absence 
of any claim by petitioner that he 
was misled by the change in the 
rules.—^Peoria Braumeister Co. v. 
Yellowley, supra. 

4. Pa.—Commonwealth v. Burke, 34 

Pa,Dist. & Co. 447, 46 Dauph.Co. 

270—Commonwealth v. Cohen, 
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aiice with the statutory procedure in revoking or 
suspending,a liquor permit^ or license,® and no ad¬ 
ministrative regulation may be promulgated which 
will interfere with the necessity of such compli¬ 
ance.'^ 

Such a proceeding is essentially administrative,® 
although judicial or quasi-judicial in nature.® It 
is a civil proceeding,^® and not a criminal or penal 
proceeding or action,and, unless required by the 
statute, judicial process or sanction is not neccs- 
sary.^2 xhe proceeding may be summary,^® and 
the practice is somewhat informal much is left 
to the discretion of the official, body, or court 
charged with the duty of making the revocation or 
suspension,!® and generally the same strictness as 


to procedure, as that which obtains in actions or 
criminal proceedings generally, is not required.!® 

Effect of expiration or surrender of license or 
perrmt. After a license or permit has expired or 
been surrendered, further prosecution of revoca¬ 
tion proceedings is not necessary where only the 
loss of use of the license or permit is involved.^^ 
Under some statutes, however, revocation proceed¬ 
ings may also involve a determination of the li¬ 
censee’s or permittee’s violations of the statute, af¬ 
fecting his right to obtain another license or per¬ 
mit, or affecting penalties and costs, and, there¬ 
fore, further prosecution of the proceedings for 
such purpose is not prevented by the expiration,^® 


Com.Pl., 46 Dauph,Co. 594, re¬ 
versed on other grounds 14 A.2d 
362, 140 Pa.Super. 361—Common¬ 
wealth V. Penelope Club, Com.Pl., 
46 Dauph.Co. 278, affirmed 7 A.2d 
558, 136 Pa.Super. 506. 

S. U.S.—Gibson Howell Co. v. Hel¬ 
vering. C.C.A.N.J., 80 F.2d '592— 
•Swanson Chemical Corporation v. 
Doran, D.C.Pa., 41 P.2d 784—Cas¬ 
per V. Doran, D.C.Pa., *30 F.2d 400, 
affirmed, C.C.A., Doran v. Casper, 
41 F.2d 994—Masoola v. Mellon, D. 
C.N.Y,, 25 F.2d 173—Weste v. 

Campbell, D.C.N.Y,, 21 P.2d 771. 

D.C.—^Herman Chemical Co, v. Mel¬ 
lon, 10 F.2d 887, 56 App.D.C. 92. 

8 . Del.—^Darling Apartment Co. v. 
Springer, 22 A.2d 397, 137 A.L.R. 
•803. 

K.Y.—Toyos v. Bruckman, 41 N.Y.S. 
2d 672, 266 App.Dlv. 28, appeal de¬ 
nied 44 N.Y.S.2d 102, 266 App.Div, 
885, appeal dismissed 52 N.E.2d 
960, 291 N.Y. 745. 

Pa.—Commonwealth ex rel. Bradford 
County V. Lynch, 23 A,2d 77, 146 
Pa. Super. 469. 

33 O.J. p 563 note 96. 

7. tJ.S.—Casper v. Doran, D.C.Pa., 
30 P.2d 400, affirmed, aC.A., Dor¬ 
an V. Casper, 41 F.2d 994 — ^Weste 
V, Campboll, D.C.N.Y., 21 F.2d 771. 

a U.S.—O’Sullivan v. Potter, D.C, 
Mass., 290 F. 844. 

Del.—^Darling Apartment Co. v. 
Springer, 22 A.2d 397, 137 A.L.R. 
803. 

Ga.—Lamb v. Fedderwitz, 22 S.E.2d 
657, 68 Ga.App. 233, afflirmed Fed¬ 
derwitz V. Lamb, 26 S.B.2d 414, 195 
Ga. 691. 

N.M.—Chlordi v. Jernigan, 129 P.2d 
€•10, 46 N.M. 396—Floeck y. Bureau 
of Revenue, 100 P.2d 226, 44 N.M. 
194. 

Tex.—Texas Liquor Control Board v. 
Blachcr, Civ.App., 115 S.'W.2d 1030 
—Texas Liquor Control Board v. 
Wftrfield, Civ.App., 110 S.W.2d 646 
—Bradley v. Texas Liquor Control 
Board, Civ.App., 108 S.W.2d 300, 


a XT.S.—O’Sullivan v. Potter, 290 F. 
844. 

Cal.—Reynolds v. State Bd. of 
Equalization, App., 162 P.2d 735— 
Covert V. State Bd. of Equaliza¬ 
tion, App., 162 P.2d 717. 

N.M.—Chiordi v. Jernigan, 129 P.2d 
640, 46 N.M. 396. 

N.Y.—Newman Lake House v. Bruck¬ 
man, 14 N.Y.S.2d 767, 2*68 App.Div. 
768, appeal dismissed 28 N.E.2d 
42, 283 N.Y. 646. 

Vt—In re Wakefleld, 177 A. 319, 107 
Vt. 180. 

Judicial powers 

A constitutional provision confer¬ 
ring on a state board exclusive pow¬ 
er to license and regulate sale of in¬ 
toxicating liquors and power, in its 
discretion, to deny or revoke any 
speciflo liquor license if it shall de¬ 
termine for good cause that granting 
or continuance of license would be 
contrary to public welfare or mor¬ 
als, conferred judicial power.—Reyn¬ 
olds V. State Bd. of Equalization, 
Cal,App., 162 P.2d 735, 

10. U.S.—Camden County Beverage 
Co. V. Blair, D,C.N.J., 46 F.2d 648. 
Ky.—^Keller v. Kentucky Alcoholic 
Beverage Control Board, 130 S.W. 
2d 821, 2*79 Ky. 272. 

Pa.—Commonwealth v, Mahoning- 
town Ry. Men’s Club, 14 A.2d 356, 
140 Pa-Super, 413. 

Not a civil suit or cause of aotlou 
Tex.—Bradley v. Texas Liquor Con¬ 
trol Board, Civ.App., 108 S.W.2d 
300. 

IX. U.S.—Camden County Beverage 
Co. V, Blair, D.aN.J., 46 F,2d 648, 
Pa.—Commonwealth v. Lyons, 16 A, 
2d '861, 142 Pa.Super. 64—Appeal 
of Ougoif, Com.Pl., 67 Dauph.Co. 
105. 

Tex.—Texas Liquor Control Bd. v. 
Fallon, Civ.App., 189 'S.W.2d 885— 
Bradley v. Texas Liquor Control 
Board, Civ.App., 108 S.W.2d 800. 
Wis.—State V, Coubal, 21 N,W,2d 381. 

Coustitutional right to dauuuul na¬ 
ture and cause of accusation is inap¬ 
plicable.—Stall* V. Coubal, supra. 
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12. Miss.—Stone ▼. Parish, 23 So.2d 
911. 

13. Del.—Darling Apartment Co. v. 
Springer, 22 A.2d 397, 1*37 A.L.R. 
803. 

S.C.—Feldman v. South Carolina Tax 
Commis.sion, 26 S.E.2d 22, 203 S.C. 
49. 

14. N.Y.—Yates v. Mulrooney, 281 
N.Y.S. 216, 245 App.Div. 146. 
Hearings on an application for the 

renewal of a permit, in which the 
permittee participates, as a result of 
which his application Is denied and 
his original permit is revoked, are 
in effect revocation proceedings.— 
Cywan v. Blair, D.C.Ill., 16 F.2d 279. 

15. S.C.—Feldman v. •South Carolina 
Tax Commission, 28 S.E.2d 22, 203 
S.a 49. 

16. S.C.—Feldman v. South Caro¬ 
lina Tax CommlH.slon, supra. 

Tex.—MfCormick v. Texas Liquor 
Control Board, Civ.App., 141 S.W. 
2d 1004. 

S3 C.J, p r.63 note 96 tdj. 

“The authority or tribunal vested 
with this power is not required to 
take the formal proo<‘edinK« essen¬ 
tial to form a basis of a judicial 
decision affecting liberty or proper¬ 
ty.’’—F(‘ldman v. South Carolina 
Tax Commission, 26 S.E.2d 22, 26, 
203 S.C. 49. 

17. U.S.—Holman T, Campbell, D.C. 
N.Y., 39 F.2d 193, 

Fa.—In re 55eigler*« License, 21 I'a. 
DIst. Se Co. 898. 

IS. N.Y* In re Farley, 146 N.Y.S. 
4T3, 161 App.Div. 205—In re Ly¬ 
man, 62 N.Y.S, «846, 48 App.Div. 2V5 
—In re Lyman, 59 N.Y.S, 968, 28 
Misc. 408. 

Pa.—In rtt Ziegler’s License, 27 Pa. 
Dist. & Co. 696. 

Where the evidenoe justiiles the 
revocation, of the license, the fne.t 
that it has expired since the com¬ 
mencement of the proceeding is no 
defense.—In re Schuyler* 66 N.Y.S. 
251* SI Mise. 2IL 
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or surrender^^ of the license or permit since the 
commencement of the proceedings. It has also 
been held, under such statutes, that the proceed¬ 
ings may be prosecuted and a revocation ordered 
for violations within the license period, although 
the proceedings were not commenced until after the 
expiration date of the licensc,20 and although a new 
license was issued in the meantime .21 

Investigation or examination. Where the statute 
authorizes the permit or license to be revoked or 
suspended after an investigation or examination 
showing a violation of law, such investigation or 
examination must be made .22 

Adjournment, stay, or discontinuance of pro¬ 
ceedings, In the absence of a statutory provision, 
the rules which govern such steps in legal pro¬ 
ceedings in general apply with respect to the ad¬ 
journment or continuance's or stay24 of a proceed¬ 


ing for the revocation or suspension of a liquor 
permit or license, or as to the discontinuance of 

such proceeding.25 

Costs, General rules apply as to the taxation of 
costs in a revocation proceeding,^® the costs in 
such proceeding being within the discretion of the 
board or court conducting the proceeding.It has 
been held that a bond given with the complaint, 
conditioned on the pa>mient of all costs and charg¬ 
es if the license is not revoked, does not require 
the payment of the respondents attorney’s fees.^® 

b. Notice aud Opportnnity to Be Heard 

In the absence of a statute to the contrary, as a 
general rule a permittee or licensee is entitled to no¬ 
tice and an opportunity to be heard before his permit 
or license may be suspended or revoked. 

Notice and an opportunity to be heard on the 
charges against him must usually be given to a liq¬ 
uor permittee or licensee before his permit^® or li- 


Objectlon. tliat the Uceuse has al¬ 
ready expired comes too late on a 
motion in the nature of an applica¬ 
tion for a rehearing, when defend¬ 
ant's counsel must have known 
thereof at the time the case was 
argued and submitted, and failed to 
bring it to the attention of the 
court—District of Columbia v. Gard¬ 
iner, 39 App.D.C. 389. 

19. XJ.S.—Sissleman v. Campbell, D. 

O.N.T,, 34 F.2d 167. 

After notioe to show cause 

A licensee’s surrender, or attempt¬ 
ed surrender, of license after receiv¬ 
ing notice directing him to show 
cause why license should not be re¬ 
voked was not bar to revocation aft¬ 
er hearing.—Fidelity & Casualty Co. 
of New York v. Zappolo, 274 N.Y.S. 
COS, 1'53 Misc. 2138, 

2 a Pa.—^West Philadelphia Turn 
Und Schul Verein's Liquor License 
Case, 194 A. 764, 129 PaSuper. 53 
—Bella’s Liquor License Case, 190 
A. 203, 124 PsuSuper. 619—In re 
Fein.stein’s License, 26 Pa.Dist. & 
Co. 169—In re Chester Bowlers’ 
Ass’n License, Quar.Scss., 28 Del. 
Co. 126—Appeal of XCatz, Quar. 
Sess., 38 Luz.Leg.Reg. 193—In re 
Revocation of License of Malusls, 
Quar.Sess., 32 Luz.Leg.Reg, 4'31— 
In re Rosato’s Liquor License, 
Quar.'Sess., 27 North.Co. 313. 

After dissolution of licensee club 
Under a statute providing that all 
nonproQt corporations whether they 
expire by their own limitations, or 
are otherwI.se dissolved, shall con¬ 
tinue to exist for a period of two 
years after, date of dissolution, for 
purpose of instituting actions 
against them, fact that charter of 
nonprofit corporate club has been re¬ 
voked, does not preclude liquor con¬ 
trol board from instituting action 

48C.J.S.—19 


against the club within two years 
after the revocation, for purpose of 
revoking the club’s retail malt bev¬ 
erage dispenser’s license, and for¬ 
feiting bond executed and filed with 
license appl ication.—Commonwealth 

V. Mahoningtown Ry. Men’s Club, 14 
A.2d 356, 140 Pa.Super. 413. 

21. Pa—Tracy’s Liquor License 
Case, 190 A. 200, 124 Pa.Super, *511. 
Where the statute provides a sys¬ 
tem of staggered dates for the ex¬ 
piration of the licenses, and a new 
license was issued effective before 
the expiration date of the earlier li¬ 
cense, revocation of such earlier li¬ 
cense and forfeiture of bond there¬ 
under for liquor law violations oc¬ 
curring before the new license took 
effect, in proceedings instituted after 
such new license took effect, is prop¬ 
er under required liberal construc¬ 
tion of statutes.—Tracy’s Liquor Li¬ 
cense Case, 190 A. 200, 124 PaSuper. 
511. 

22. Ark,—Blum v. Ford, 107 S.'W.2d 
340, 194 Ark. 393. 

A revocatiou or suspension cannot 
be made oibitxarily, without such an 
investigation.—^Blum v. Ford, 107 S. 

W, 2d 340, 194 Ark. Zn. 

Zixaminatioii referred to in statute 

authorizing board to cancel or sus¬ 
pend retail beer licenses if, on ex¬ 
amination, board finds violation of 
any provisions of act, means exam¬ 
ination of licensees’ books and prem¬ 
ises which board is given authority 
to make.—State ex rel. Stewart v. 
District Court of First Judicial Dlst 
in and for Lewis and Clark County, 
63 P.2d 141, 103 Mont. 4-87. 

23. U.S.—Stein v. Andrews, p.C.A. 
Pa., 25 F.2d 281. 

N.Y.—In re Lyman, 65 N.Y.S. *673, 53 
App.Div. 330—In re Lyman, 69 N. 
Y.S. 971, 28 Misc. 336. 
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Necessary - absence of permittee’s 
counsel in another court is grounds 
for a continuance ©f the revocation 
proceedings.—Stein v. Andrews, C. 
C.A.Pa., 25 F.2d 281. 

24. N.T.—In re Lyman, -67 N.Y.S. 
;502, *32 Misc. 210—^In re Washburn, 
66 N.Y.S. 732, 32 Misc. 303. 

Stay of proceedings generally see 
Actions §§ 131-137. 

25. U.S.—Blackman v. Mellon, D.C. 
N.Y., 6 F.2d 987. 

Discontinuance generally see Dis¬ 
missal and Nonsuit § 2. 

Who may apply 

Application for the discontinuance 
of a revocation proceeding may be 
made only by the party who insti¬ 
tuted the proceeding,'and not by the 
party proceeded against—In re Cul- 
linan, 79 N.Y.S. 682, 39 Misc. 1558. 

26. N.Y.—In re Bullard, 98 N.Y.S. 
1011, 113 App.Div. 159. 

Pa.—^Appeal of O’Donnell, Quar. 

Sess., 33 Del.Co. 480. 

•33 C.J. p 664 note 4. 

27. N.Y.—In re Clement, 107 N.Y.S. 
206, 57 Misc. 47. 

Wis.—State v. Coubal, 21 N.W.2d 
881. 

Costs may be denied, including 
disbursements.—State v. Coubal, su¬ 
pra. 

28. Ind.—State ex rel. Friedman v. 
Freiberg, 122 N.E. 771, 70 Ind. 
App. 1. 

29. U.S.—Strauss v. Berkshire, C.C. 

A., 132 F.2d 530—Romeo v. Camp¬ 
bell, C.C.A.N.T., 35 F.2d 704— 

CSullivan v. Potter, D.C. Mass., 
290 F. 844. 

Tex.—Bradley v. Texas Liquor Con¬ 
trol Board, Civ.App., 108 S.W.2d 
300. 

Tempoxaxy revocation 
Under the National Prohibition 
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cense^^ may be revoked or suspended, even though 
the permit or license was issued through error and 
by inadvertence.^! Accordingly if the statute di¬ 
rects that the holder of a license shall be notified 
of the institution of proceedings to revoke the same, 
and be summoned to appear and show cause against 
the complaint, the proceedings will be void unless 
there has been a compliance with these requisites 
but under such a statute it has been held not to be 
necessary to give such notice to the surety on the 
licensee’s bond.^^ 

Under some statutes, however, a permit or license 
may be summarily revoked or suspended, without 
a notice and hearing, for certain causes, such as a 
violation of the statute or regulations thereunder.3‘1 
Moreover, if the license itself contains the condi¬ 
tions of forfeiture, as prescribed by the law or or¬ 


dinance under which it was granted, the licensee, 
on conviction of a violation of the law is not en¬ 
titled to notice of the forfeiture or revocation of 

his license.25 

Requisites and sufficiency of notice. The notice 
or citation should be given by a properly author¬ 
ized official,^® based, as such official has reason 
to believe, on good and sufficient grounds,^^ and 
should be for the period of time, if any, prescribed 
by the statute but, unless a particular method of 
giving the notice is required by statute, any meth¬ 
od which is reasonably calculated to give the li¬ 
censee knowledge of the proposed hearing and an 
opportunity to be heard on the question of revoca¬ 
tion, is sufficient.^^ Notice by registered mail ad¬ 
dressed to the licensee at the licensed premises, as 
authorized by the statute, becomes effective from 
the time it is mailed,and constitutes due notice 


Act, a basic permit could not bo tem¬ 
porarily revoked before the hearing 
of charges against the holder, and 
was not so revoked by the pendency 
of revocation proceedings.—Wilson 
V. Bowers, D.C.N.T., 1<4 F.2d 976— 
New Jersey Wholesale Drug Co. v. 
Brown, D.C.N.J., 289 F, 108. 

38 C.J. p 562 note 78. 

30. N.J.—Drozdowski v. Mayor and 
Borough Council of Borough of 
Sayroville, 45 A.2d 313. 

N.Y.—Zimmerman v, Mulroonoy, 260 
N.T.S. 602. 241 App.Dlv. 695. 

Pa,—DeLucca’s Diquor License Case, 
190 A. 195, 124 Pa.Supcr. 500— 
Appeal of O’Donnell, Quar.Scss,, 33 
Del.Co. 418. 

33 C.J. p 567 note 23. 

In California 

(1) Gon.L,1937, Act 3796 §5 40, 41, 
amending the Alcoholic Beverage 
Control Act, did not authorize the 
board of equalization to revoke a li¬ 
cense summarily and without notice 
when acting on board's own motion, 
but the amendment merely gave to 
any person the right to initiate a 
proceeding for revocation or suspen¬ 
sion on the ground previously re¬ 
served to the board.—Irvine v. State 
Board of Equnlization, 101 P.2d 817, 
40 Cal.App.2d 280. 

(2) Under an earlier statute, it 
was held that the state Board of 
Equalization, on its own motion 
could revoke licenses without notice 
or hearing to licensees.—^Stato Board 
of Equalization of California v. Su¬ 
perior Court in and for City and 
County of San Francisco, 12 P.2d 
1076. 5 Cal..\pp.2d 374, 

31. N-T.—Zimmerman v. Mulrooney, 
260 N.Y.S. 602, 241 App.Dlv. 695. 
Setall liquor license, valid on Its 

face, cannot bo summarily recap¬ 
tured or revoked, although claim is 
made that license had inadvertently 


been is.sued.—^Zimmerman v. Mul¬ 
rooney, 269 N.Y.S. 602, 241 App.Div. 
695. 

32. Pa.—DeLucca’s Liquor Tjicense 
Case, 190 A. 195, 124 Pa.Super. 500. 

83 C.J. p 567 note 25. 

Notice to surety insuflciGnt 

In the absence of any appearance 
by, or other notice to, licensee who 
had moved from state, decree revok¬ 
ing liquor license on notice to his 
surety was a nullity.—Dt‘Lucca's 
Liquor License Case, 100 A. 195, 124 
Pa.Super. 500. 

33. Pa.—Commonwealth v. I'cntdope 
Club, 7 A.2d 658, 136 ra.Supor. 
505—DeLucca’s Liquor Ijicense 
Case, 190 A. 195, 124 Pa.Super. 500 
—Commonwealth v. Burk(‘, 34 INi. 
Dist. & Co. 447, 16 Dauph.Co. 270 
—Commonwealth v. Cohen, 46 
Dauph.Co. 394, rever.sed on other 
grounds 14 .V.2d 362, 140 I'a.Super. 
361, 

34. R.I.—Belconis v. Brewster, 14 A. 
A.2d 701, 65 R.I. 2T9. 

A licensee has no legal right to be 
heard before cancellation of lictuise, 
in absence of statutory proviHlona 
for notice and hearing.—B'loock v. 
Bureau of Revenue, 100 P,2d 225, 41 
N.M. 194. 

Construction of statute 

Under statxito empowering liquor 
ctanmisslon to cancel or suspend any 
lioenso for sale of alcoholic liqutu’ 
for violations of statute or regula¬ 
tions, legislature intended to confer 
on commission a summary authority 
based on "reasonable cause for be¬ 
lief" which is no more than the ex¬ 
istence of facts and circumstances 
sufllclently strong to warrant belief 
in the mind of a reasonable man,— 
Darling Apartment t^'o. v. Bpringor, 
Del., 22 A.2d .397, 137 A.L.U. 803. 
domestic wines 

Under some stiitulfs a license for 
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the sale of intoxicating liquors, ex¬ 
cept domestic wines, m,ay be revoked 
by the governing authorities issuing 
it without an opportunity for a hear¬ 
ing.—Owens V. Rutherford, Ga., 36 
S.E.2d 309—Highnote v. Jones, 31 S. 
R.2d 13, 198 Ga. 66—Phillips v. Head. 

1 S.E2d 240, 188 Ga. 511. 

35. Ga.—Sprayberry v. Atlanta, I.*! 

S.K. 197, 87 Ga. 120. 

33 C.J. p 567 note 26. 

38. U.S.—Wynne v. Mellon, C.C.A. 
Pa., 152 P.2d 404, 76 A.L.R, 1241. 

37 . U.S.—Pennington v. Barr Mfg. 
Corporation, C.C.A.Pa., 51 F.2d 474. 

Sa XT.S.—Romeo v. Campbell, O.C. 
A.N.Y., 35 F.2d 704—Casper v. 

Doran, D.C.Pa., 30 F.2d 100, af¬ 
firmed, C.C.A., Doran v. Ca.sper, 41 
b\2a 994—Higgins v. Foster, C.C. 
A.N.Y., 12 F.2d 646. 

Pa.—Commonwealth v. Burke, 34 Pa. 
Dist, & Co. 44 7. 4B Dauph.Co. 270. 

38. Peu—Commonwealth v, Miele, 14 
A.2d 337, no Pa Super. 313. 

notice** of rcvt»cation pm* 
cecdings under liquor lifense stat¬ 
utes means at least thai liconHec be 
Informed of fact that he is eliarge<i 
with specific vlolailims of liquor 
laws or reguIntUuiH and of desig¬ 
nated tlnn» and place of lieanng in 
aufllciimt time prior to the hcjtnng 
to tuiahlo him to prepare to meet the 
ehargi‘8.—-DeLueca's Liquor License 
Ca.Me, 190 A. 195, 12i Pa.Supcr. 5oo. 
Citation h«ld suffictant 
The fact that th<^ citation ehnrgeti 
liquor dealer only with selling aleo- 
holie liquor to a Jnint>r and not with 
knitwlngly making such sale thies not 
eptiibllsh that the oltenso was im- 
proi»t‘rly laid, where dealer was un¬ 
der no miaajppri'honnion an tt» the 
real nature of the clmrgit.—Fehlnmn 
V. South Carolina Tax CommlHSion. 
26 S.E.2d 22, 203 S.C. 49. 

4a Pa.—Commonwealth v* Burke, 
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of the hearing,41 even though it is not actually re¬ 
ceived until thereafter,42 and even though the li¬ 
censee, for other reasons, is unable to appear at the 
hearing.43 

Waiver to notice. The requirement of such 
notice generally is not jurisdictional, and may be 
waived by the permittee or licensee ;44 and a per¬ 
mittee or licensee who appears in answer to a ci¬ 
tation or notice and proceeds with the hearing on 
its merits without objection cannot afterward be 
heard to object to the irregularity of the hearing,45 
or to the sufficiency of the citation or notice,46 
or to the form of the charges against him.47 

New notice. Where, after the giving of notice, 
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the hearing is deferred to an adjourned meeting at 
which the licensee is present with his attorney, a 
new notice of the second hearing is not required.4^ 

c. Jurisdiction or Power to Revoke or Suspend 

The particular official, board, or court which has 
jurisdiction or power to determine and order a revoca¬ 
tion or suspension is controlled by the statute. The ex¬ 
ercise of such power, except where It is made mandatory 
by statute, is discretionary, and must not be used arbi¬ 
trarily or capriciously. 

The provisions of the governing statute must be 
followed with respect to the particular administra¬ 
tive official,49 board,50 or court,5i which has au¬ 
thority or jurisdiction to hear the proceedings and 
determine the matter of revocation or suspension of 
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46. TJ.S.—Goldberg v. Tellowley, D. 
C.N.Y., 290 P. aS9. 

Minn.—State ex rel. Peterson v. City 
of Alexandria, 29'7 N.W. 723, 210 
Minn. 723—State ex rel. Sholund 
v. City of Duluth. 147 N.W. 820, 
125 Minn. 425. 

Fermittee moving to dismiss at 
close of llea3^ing to revoke alcohol 
permit without requesting additional 
time waived requirement of timely 
notice.—Romeo v. Campbell, C.C.A. 
N.Y., 35 P.2d 704. 

Kaftisal of additional time 
Permittee, however, does not waive 
proper notice by proceeding with 
hearing after refusal of request for 
additional time.—Romeo v. Camp¬ 
bell, supra. 

47. Minn.—State ex rel. Peterson v. 
City of Alexandria, 297 N.W. 723, 
210 Minn, 260—State ex rel. Sho¬ 
lund V. City of Duluth, 147 N.W. 
820, 125 Minn. 425. 

48. Minn.—Moskovitz v. City of St. 
Paul, 16 N.W.2d 745, 218 Minn. 
1543. 

49. U.S,—Strauss v. Berkshire, C.C. 
A., 132 P.2d 530. 

Who may revoke permit or license 
generally see supra § 174. 
xrndar National Prohibition Act 
U.S.—Doran v. Bay State Distribut¬ 
ing Corporation, C.C.A.Mass., 36 P. 
2d 657. 

3'3 C.J. p 662 note 79. 


good cause and statutes relating to 
suspension, the board has power to 
suspend license subject to reinstate¬ 
ment.—Reynolds v. State Bd. of 
Equalization, Cal.App., 162 P.2d 735. 

51- Alaska.—In re Naka's License, 9 
Alaska 1. 

Mont.—State v. Wiles, 41 P.2d 8, 98 
Mont 577. 

Justice’s court 

Legislature was held to have in¬ 
tended to give justices' courts juris¬ 
diction to cancel permits issued un¬ 
der the act as an incident to the con¬ 
viction for a violation of the act— 
State V. Wiles, supra. 

In Pennsylvania 

(1) Prior to the Act of June 1$, 
1937, P.L. p 1827, amending Act May 
3, 1933, P.L. p 262, 47 P.S. § 96, the 
court of quarter sessions of the 
proper county was empowered to 
revoke or suspend liquor licenses on 
sufficient cause shown or proof of a 
violation of the liquor laws.—In re 
Heffernan, 184 A. 286, 121 Pa.Super. 
544—In re Mark, 176 A. 254, 115 Pa. 
Super. 256—In re Revocation of Li¬ 
cense of Malusis, Quar.Sess., 32 Luz. 
Leg.Reg. 4’31—Commonwealth v. 
Dorazio, Quar.Sess., ‘SS York Leg. 
Rec. 24. 

(2) The words "proper county" 
meant the county wherein the li¬ 
censed premises were located.—In re 
Heffernan, 184 A. 286, 121 Pa.Super. 
544. 


34 Pa.Dist & Co. 447, 46 Dauph.Co. 
270, 

41. Pa.—Commonwealth v. Coldren, 
14 A.2d 340, 140 Pa,Super. 321— 
Commonwealth v. Miele, 14 A.2d 
3’37, 140 Pa.Super. 313—Common¬ 
wealth V. Burke, 34 Pa.Dist. & Co. 
447, 46 Dauph.Co, 270—Common¬ 
wealth V. Penelope Club, Com.Pl., 
46 Dauph.Co. 278, affirmed 7 A.2d 
558, 136 Pa.Super. 606—Common¬ 
wealth V, Hollowaty, Com.Pl., 46 
Dauph.Co. 24'8. 

Notice to club sent by registered 
mail to the club at licensed premises, 
and return registered receipt card 
which was signed by treasurer of 
club, were reasonably calculated to 
give club knowledge of proposed ex 
erclse of jurisdiction and an oppor¬ 
tunity to be heard, and were suffi¬ 
cient.—Commonwealth v. Mahoning 
town Ry. Men’s Club, 14 A.2d 356, 
140 Pa.Super. 413. j 

Validity of statute 

A statute is not unconstitutional 
in so far as it provides for giving 
notice of a revocation proceeding to 
the licensee by registered mail ad¬ 
dressed to him at his licensed prem¬ 
ises.—Commonwealth v. Burke, 34 
Pa.Dist. & Co, 447, 46 Dauph.Co. 270. 

42. Pa.—Commonwealth v. Burke, 
supra. 

43. Pa,—Commonwealth v. Miele, 14 
A.2d 337, 140 Pa.Super. 31*3. 

In Jail 

The validity of a notice given by 
registered mall is not affected by 
facts that licensee was in jail for 
violating liquor laws at time of 
sending notice and that registry re¬ 
turn card or receipt was signed by 
turnkey for licensee.—Common¬ 
wealth V. Coldren, 14 A.2d 340, 140 
Pa. Super. 321—Commonwealth v. 
Miele, 14 A.2d 337, 140 Pa.Super. 
313. 

44 . U.'S.—Romeo v. Campbell, C.C.A, 
N.Y., *35 P.2d 704. 

46. U.S,—Schnltzler v. Tellowley, D. 
C.N.Y., 290 P. 849. 


50. U.S.—In re Bay Ridge Inn, C.C. 

A.N.Y., 94 P.2d 555. 

Mass.—^Pettengell v. Alcoholic Bev¬ 
erages Control Commission, 4 N.E. 
2d 324, 295 Mass. 473. 

N.D.—Thielen v. Kostelecky, 287 N. 
W. 513, 69 N.D. 410, 124 A.L.R. 
820. 

Governing body of city 

N.D.—Thielen v. Kostelecky, supra. 

Suspension 

Under constitutional provision giv¬ 
ing state board of equalization dis¬ 
cretionary power to deny or "re¬ 
voke" any specific liquor license for 
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(3) Whether court of quarter ses¬ 
sions of county could entertain pro¬ 
ceeding by district attorney of coun¬ 
ty for revocation of liquor license 
depended on court’s power to enter 
on the inquiry, and not whether 
court could under circumstances le¬ 
gally revoke such license.—^In re 
Heffernan, supra. 

(4) . Since the amendment of 1937 
the power to revoke is in the Penn¬ 
sylvania liquor control board.— 
Commonwealth v. Dorazio, supra. 

(5) Appellate jurisdiction of court 
of quarter sessions see infra $ 178. 



im 

the permit or license. A member of a board is dis¬ 
qualified from sitting on the hearing of a revoca¬ 
tion proceeding before the board, where he abetted 
the offense with which the licensee is charged as 
a ground for revoking the license, or where he 
has been called as a witness at the hearing.^S 

Majidatory or discretionary. Under some stat¬ 
utes, the revocation or suspension of a license or 
permit is mandatory where the requirements of the 
statute are not being complied with,^^ or where 
certain conditions exist.^5 However, subject to 
conditions or limitations imposed by statute,^® the 
revoking official or board usually may exercise dis¬ 
cretion in determining and ordering a revocation or 
suspension of a permit^'^ or liccnsc.^^ Moreover, 
. unless the statute gives authority to exercise an ab¬ 
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solute discretion,®^ the power of revocation or sus¬ 
pension cannot be exercised arbitrarily,®® or con¬ 
trary to statute;®^ but a revocation is not an abuse 
of discretion where it is in strict accordance with 
the legislative policy.®^ 

d. Time of Proceeding 

The proceedings must be Instituted within the time 
fixed by statute; and if the statute requires that they 
be Instituted immediately, they must be commenced 
within a reasonable time. 

The proceedings for the revocation or suspen¬ 
sion of a permit or license must be instituted, with 
due diligence, within the time limit fixed by the 
statiite.®^ A provision requiring the proceedings 
to be instituted immediately after the enforcement 
official has notice or reason to believe that llic hold- 
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52. Wis.-^SLate v. Bradish, 70 N. 
W. 172, 95 Wis. 205, 37 L..R.A. 280. 

53. N.J.—Prozdowski v. Mayor and 
Borough Council of Borough of 
SayrevillG, Sup., 45 A.2d 313. 

The mayor andL borough council, in 
conducting a hearing in proceeding 
seeking revocation of a license, are 
not a court In strict sense, but they 
are a tribunal whose duty it is to 
give a fair trial both in point of fvact 
and in,point of law, and they may 
not be both judge and witness in the 
same trial; and, therefore, council- 
men, who were called as witnesses 
at hearing before the council in such 
a proceeding for revocation of a li¬ 
cense on ground that license holder 
had obtained license by fraud, are 
disqualified thereafter to sit in judg¬ 
ment, where a quorum qualified to 
try the case could have been ob¬ 
tained without the councilmen who 
served as witnesses.—Drozdowskl v. 
Mayor and Borough Council of Bor¬ 
ough of Sayreville, supra. 

54. U.S.—Siano v. Holvoring, D.C.N. 
J., 13 F.Supp. 776. 

Ark.—Cook v. Glazer's Wholesale 
Drug Co., 189 S.W.2a •897—Blum 
V. Ford, 107 S,W.2d 340, 194 Ark. 

m. 

Conn.—State v. Zazzaro, 20 A.2d 737, 
128 Conn. 160. 

Beyooation not mandatory 
Wis.—State v. Ooubal, 21 N.W.2a 
381. 

55. Mass.—^Pcttengell v. Alcoholic 
Beverages Control Commission, 4 
N.E.2d 32 4, 295 Mass. 473. 

On request 

Where the statute requires the liq¬ 
uor control commission to revoke a 
liquor license on the request of a lo¬ 
cal legi.slative body, the comnilssion 
is required, as a mandatory duty, to 
revoke the license when so request¬ 
ed.^—Dominick v. Michigan Liquor 
Control Commission, 261 N.W. 269, 
272 Mich. 122. 


56. R.L—Bolconis v. Brewster, 14 
A.2d 701, 65 R.I. 279. 

Interference with public welfare 
In revoking license for sale of liq¬ 
uor outside of incorporated cities or 
towns, county court must consider 
whether use of license will cause 
congestion of traffic or interfere 
with schools, churches, or other 
places of public gathering, and 
whether it will interfere with public 
health, safety, and morals, or other¬ 
wise violate statute, and within such 
field county court may exorcise 
sound di.scretion.—^Wright v. State, 
me •S.W.2d 866, 171 Tenn. 628. 

57. U.S.—.T. & A. Mneschlln v. Dor¬ 
an, D.G.Pa., 38 F.2a 270. 

Ark.—Blum v. Ford, 107 S.W.2d 340, 
194 Ark. 393. 

Conn.—Logliscl v. Liquor Control 
Commission, 102 A. 260, 123 Conn. 
31. 

Revooation held abuse of dlsoretion 
Conn.—Loglisci v. Liquor Control 
Commission, supra. 

SuspeuslosL dlsoretionary 
U.S.—Strauss v. Berkshire, O.C.A., 
132 F.2d 630. 

58. Pa.—In re Revocation of Do- 
nuth’s Liquor License, Quar.Soss., 
57 Montg.Co. 232. 

Tenn.—Henderson v. Orundy County 
Beer Committee, 111 S.\V.2d 901, 
176 Tenn, 397—Wright v. State, 
106 S.W.2d 856, 171 Tenn. 62K. 

58, Ga.—Phillips v. Head, 4 S.B.2d 
240, 188 Ga. 511. 

Wash.—State v. Pierce Super. Ct., 97 
P. 778, 50 Wash. 650. 

60. IDS.—l^ennlngton v. Barr Mfg. 
Corporation, C.C.A.ra,, 61 F.2d 474 
—Tfiun Laboratories v. Campbell, 
C.C.A.N.Y., 34 F.2d 642, followed 
in D, r. Paul & Co. v. Campbell, 34 
F.2d 615, affirmed Campbell v. Gal- 
cno Chemical Oo„ 60 S.Ct. 412, 281 
U.S. 599. 74 L.Ed. 1063, followed in 
W. H. Long & Co, V. Campbell, ’34 
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F.2d 645, affirmed Campbell v. W. 
H. Long Sr, Co., 50 S.Ct, 415, 2S1 
U.S. CIO, 74 L.Ed. 1070—Vollmer 
Beverage Co. v. Blair, D.C.l'a., 2 F. 
2d 469. 

Ark.—Cook v. Olnzor’.s Wholesale 
Drug Co., 189 S.W.2d 807. 

N'.Y.—Yates v. Mulrooney, 281 N.Y.S. 

216, 245 App.Div. 146. 

Tex.—Bradley v. Texas Liquor Con¬ 
trol Board, Civ.App., 108 S.W.tM 
300. 

Utah.—Pohrson v. City Count*iI of 
City of Ephraim, 46 P. 657, 14 
Utah M7. 

33 G.J. p 563 note 94. 

61. U.S.— Lion Laboratories v. 

Cnmpl)en, C.O.A.N.Y., 34 F.2a 642. 
followed In D. P. Paul & Co. v. 
Campbell, 34 F.2d 645, af firmed 
Campbell V, Galeno Chemlral 

50 S.Ct. 412, 2'81 US. 500, 74 L.Kd. 
1063, followed in W. II. Long & 
Co. V. Campbell, 34 F.2d 645, nf- 
firmt*d Camphell v. W, H. Long Si 
Co., 50 S.Ct, 415, 281 US. 610, 74 
L.Kd. 1070. 

62. Conn.—Rose v. Liquor Ct»ntrnl 
Commission, 190 A, 925, 124 <?onn. 
689. 

63. D.C.—Middlesboro Liquor & 

Wine Co. V. Berkshire, J‘33 F*2d 39. 
77 U.S.App.n.C. 88. 

Pa.—In re Cohen's License, 42 Pa. 
Dlat. Sc Co. 360—Appeal of Bard, 
Quar.Sess., 48 Lanc.L.Rev. .576 • 
In ro Rusato's Liquor License, 
Quar.Sess., 2'7 North.Co. 313—In re 
Suspension of Club Liquor I>ieen.Me 
of West Bangor Men's Club, Quar. 
Seas., 26 North.Co. 171, 

33 C.J. p 563 note 97* 

Permit prooured by fraud 
Such a statute has been held to be 
inapplicable to a proceeding for the 
annulment of a permit that has been 
procured by fraud, mlsrepreKenta- 
tion, or concealment.—MiddlcMboro 
Liquor & Wine Co. v. Berkshire, 133 
F.2d S9, 77 U,S.App.D.a 88. 
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er of a permit or license is not complying with the 
law is mandatory,64 and requires that the proceed¬ 
ings be commenced within a reasonable time there-; 
after, as determined from the facts of each case,’ 
in the exercise of a sound judicial discretion.65 A 
delay which is due to the making of investigations 
is a reasonable delay.®6 If the delay in instituting 
the proceedings is unreasonable, the permit or li-. 
cense will not be revoked, and the proceedings will 

be dismissed.67 

e. Parties 

The proper official or body to institute proceedings 
to suspend or forfeit a liquor license or permit depends 
on the provisions of the statute; and, subject to statu¬ 
tory variations, the general rules as to parties apply 
with respect to the proper or necessary parties to the 
proceedings. 

The provisions of the statute govern with respect 
to the particular official or body authorized to in¬ 
stitute proceedings to suspend or forfeit a liquor li¬ 
cense or permit.®® Under some statutes, authority 
to institute the proceedings is vested in the attor¬ 
ney general;®® and under other statutes, the pro¬ 
ceedings may be heard on the complaint of a pri¬ 
vate citizen.'^® Subject to statutory variations, the 
general rules relating to parties apply with respect 


to proper and necessary parties to the proceed¬ 
ings but the surety on the licensee's bond has 
been held not to be a necessary party. 

Right to intervene. The owner of licensed prem¬ 
ises ordinarily has no right to intervene as a party 
to proceedings instituted to revoke a license issued 
to a tenant;*^® but where the cancellation of the 
license would prevent the use of the premises for 
the sale of liquor for a period of time, such as for 
a year, the owner or a lessee, on a showing that 
the premises are particularly suitable for saloon 
purposes, and that he would suffer considerable loss 
if deprived of the use of the premises for such pur¬ 
poses, may intervene in a proceeding to cancel the 
liquor license of an occupant of the premises.'^^' 

f. Pleadings 

Technical rules of pleading ordinarily do not apply 
to a proceeding to suspend or forfeit a liquor license or 
permit; but generally there should be a complaint or 
petition alleging the cause or violation relied on aa 
grounds for revocation, and an answer controverting such 
facts. 

In the absence of statute providing otherwise, 
technical rules of pleading do not apply in a revo¬ 
cation or suspension proceeding, and formal plead¬ 
ings are not required.'^® The charges, however. 


04u U.S.—Cucuzza V. Campbell, C.C. 
A.N.Y,, 37 F.2d 31—Walter v. Pen¬ 
nington, D.C.Pa., 25 P.2d 904, af¬ 
firmed, C.C.A., Pennington v. Wal¬ 
ter, 29 P,2d 912—Siano v. Helver¬ 
ing, D,C.N.J., 13 F.Supp, 776. 

66 . U.S.—Meinwald v. Doran, D.C.N. 
Y., 60 P.2d 261—Wynne v, Mellon, 

C. C.A.Pa., 52 P,2d 404, 76 A.L.R. 
12-41—^J. & A. Moeschlin v. Doran, 

D. C.Pa., 38 P.2d 270—Cucuzza v. 
Campbell, C.C..4.N.Y., 37 F.2d 31— 
Siano v. Helvering, D.C.N.J., 13 F. 
Supp, 776. 

Pa.—Seila's Liquor License Case, 
190 A. 203, 124 Fa,Super, -519— 
In re Boyd’s License, Quar.Sess., 
32 Del.Co. 569. 

66 . U.S.—Meinwald v. Doran, D.C.N. 
Y., 60 F.2d 261—Frank J. Smith & 
Son V. McCampbell, D.C.N.Y., 52 
F.2d *373—Wynne v. Mellon, C.O.A. 
Pa., 52 P.2d 404, 76 A.L.R. 1241. 

67. U.S.—Pennington v. Walter, C 
C.A.Pa., 29 F.2d 912. 

Pa.—In re Reindeer Home Ass’n Li¬ 
cense, 29 Pa.Dist. & Co. 377, 17 
Lehigh Co.L.J. 178—In re Chester 
Bowlers' A.ss’n License, Quar.Sess., 
28 DeLCo. 126. 

xmexplained delay of nearly three 
months after receiving proof of per¬ 
mittee's violations of act prevents 
revocation of permit.—Pennington v. 
Walter, C.C.A.Pa,, 29 P.2d 912. 

.68. Pa.—^Appeal of O’Donnell, Quar. 
Sess., 33 DelaCo. 418, 


Tex.—Bradley v. Texas Liquor Con¬ 
trol Board, Civ.App., 108 S.W.2d 
300. 

33 C.J. p 663 note 98. 

69. Wis.—State v. Coubal, 21 N.W.* 
2d 381. 

Validity of statute 

A statute authorizing attorney 
general to require district attorney 
to institute special proceeding for 
revocation of beer and liquor licens¬ 
es is not unconstitutional as with¬ 
holding from constitutional officers 
essential prerogatives of their office. 
—State V. Coubal, supra. 

70. N.Y.—In re Rupp, 105 N.Y.S. 
467, 64 Misc. 1—In re Stedler, 102 
N.Y.S. 147, 62 Misc. 322, 20 N.Y. 
Cr. 467—In re Halbran, 63 N.Y.S. 
1024, 30 Misc. 615. 

Pa,—Appeal of O’Donnell, Quar.Sess., 
3*3 Del.Co. 41'8. 

71. U.S.—Alcohol Warehouse Corpo¬ 
ration V. Canfleld, C.C.A.N.Y., 11 F. 
2d 214. 

N.Y.—McMahon v. Henkel, IS3 N.Y. 
S. 916, 91 Misc. 85—Clement v. Vis- 
cosi, 118 N.Y.S. -613, 63 Misc. 614— 

! In re Clement, 106 N.Y.S. 1086, 66 
Misc. 616. 

Owner of premises as necessary par¬ 
ty 

N.J.—Dulinski v. Kling, 83 A. 863, 83 
N.LLaw 142. 

*7Zm Pa.—Commonwealth v. Penelope 
Club, 7 A.2d 558, 136 Pa,Super. 
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605—DeLucca's Liquor License 
Case, 190 A. 195, 124 Pa.Super. 500. 

73. Pa.—Commonwealth v. Wiemie- 
nowicz, 27 Pa.Dist & Co. 590. 

74. N.Y.—^People ex rel. Buchler v. 
Special Term of Supreme Court, 
122 N.Y.S. 573, 137 App.Div. 765— 
In re Jennings, 116 N.Y.S. 4-57, 130 
App.Div. 645. 

33 C.J. p 663 note 98 [a]. 

Owner cannot again apply for 
leave to intervene, after his right to 
do so has been denied on the merits, 
and he has acquiesced in such deci¬ 
sion by abandoning his appeal.—In 
re J. Conry & Co., 119 N.Y.S. 1008, 
64 Misc. 625. 

75w Conn.—^Appeal of Burns, 66 A. 
611, 76 Conn. 395. 

Mo.—State ex rel. Carman v. Ross, 
162 S.W. 702, 177 Mo.App. 223. 
AfOdavit, stating a violation of the 
statute, may be sufficient to author¬ 
ize the Issuance of a notice to the li¬ 
censee that the matter of canceling 
his license would be heard at a cer¬ 
tain time.—State v. De Silva, 14-5 S. 
W. 330, 105 Tex. 95. 

Allegation of citizenship, in peti¬ 
tion by citizen, held sufficient—In re 
Schoop, 104 N.Y.S. 307, 119 App.Div. 
192, 21 N.T.Cr. 188. 

Under national Prohibition Ajot, 
where the proceeding was initiated 
by the commissioner, the statute re¬ 
quired that a statement of-the facts 
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should be in writing, in the form of a complaint or 
petition alleging the facts which constitute the 
cause or violation relied on as ground for revoca¬ 
tion or suspension of the permit or licensed® Un¬ 
der some statutes, an answer must be filed in order 
to put in issue matters alleged in the petition,?? and 
it has been held that an owner or lessee, who is 
seeking to intervene in the proceeding, may be re¬ 
quired to file an answer.?^ Under other statutes, 
however, the allegations of the complaint or peti¬ 
tion are deemed controverted and at issue without 
further pleading by defendant,but this does not 
deprive defendant of the right to admit the allega¬ 
tions of the petition,^® or to object to the jurisdic¬ 
tion of the court,8i or to move to quash the peti- 

tion.82 

The issues, proof, and variance in such proceed¬ 
ing are governed by the general rules relating to 
issues, proof, and variance and a revocation may 
be ordered only on grounds that are put in issue 
by the complaint. 

Information and belief. A petition made on in¬ 
formation and belief, without stating the sources of 
information or the grounds of belief, under some 
statutes, is adequate as a pleading,^® although it is 


not supported by affidavits as to the alleged viola¬ 
tions;^® and, after a trial on the merits, it is suf¬ 
ficient in form to sustain an order of revocation.®? 

Vcrification. Under some statutes, the complaint 
is required to be verified, based on personal knowl¬ 
edge,®® and an issue of fact may be made as to such 
knowledge;®® and usually the affidavit of verifica¬ 
tion should set out the particulars of the alleged 
violation and attest that they are true,®® but a 
general affidavit that the matters set forth in the 
complaint are true is prima facie sufficient.®! 

g. Evidence 

The right to revoke or suspend a liquor permit or 
license generally depends on the evidence presented at 
the hearing, and although general rules of evidence are 
not strictly enforced, they usually apply with respect to 
presumptions and burden of proof, the admissibility of 
particular evidence, and as to the weight and suffl- 
clency of the evidence. 

The right to revoke or suspend a liquor permit 
or license as a general rule depends on the evi¬ 
dence presented at the hearing,®2 but tlic rules of 
evidence which apply in an ordinary action or crim¬ 
inal prosecution are not enforced with the same 
strictness in a proceeding for the revocation or 
suspension of a permit or license.®® 


constituting the violation charged 
accompany the citation.—Higgins v. 
Foster. C.aA.N.Y., 12 F.2d 64G—113 C. 
J. p 562 note 83. 

76. Mo.—State ex rel. Carman v. 
Boss, 162 S.W. 702, 177 Mo.App. 
223. 

Pa.—Appeal of O'Donnell, Quar.Sess., 
33 Del.Co. 418. 

33 C.J. p 664 note 99 fa] (1). 

Great precision, in complaint is not 
necessary, it being sufllcient if the 
charge can be clearly made out from 
the allegations.—Sawlcki v. Keron, 
76 A, 477, 79 N.J.Law 382, 
Amendment of complaint to cure 
formal defects is permissible.—State 
ex rel. Wilczcwski v. Common Coun¬ 
cil of City of Milwaukee, 144 N.W. 
1107, 156 Wis. 388, 

77. N.Y.—In re Peck, 60 N.E. 775, 
167 K.Y. 301, 63 L.R.A. 88*8—In re 
Schuyler, 71 N.Y.S. 437, 63 App. 
Div. 206. 

33 C.J. p 564 note 99 [c], [d]. 

78. N.y.—In re Jennings, 116 N.Y. 
S. 457, 130 App.Div. 645. 

7D. IVi-s.—State V. Coubal, 21 N.W. 
2d 381. 

80. Wis.—State v. Coubal, supra. 

81. Wi.s.—State V. Coubal. supra. 

82. Wis.—State V. Coubal, supra. 

83. Ky.—Keller v. Kentucky Alco¬ 
holic Beverage Control Board, 130 
S.W.2d 821, 279 Ky. 272. 

N.Y.—In re Cullinan, 92 N.Y.S. 802, 
46 Misc. 497, 19 N.Y.Cr. 38. 


Allegations held sufficient to au¬ 
thorize proof that petitioner is a 
taxpayer, under a statute authoriz¬ 
ing a taxpayer to maintain revoca¬ 
tion proceedings.—In re Schoop, 104 
N.Y.S. 307, 119 App.Div. 192, 21 N.Y. 
Cr. IS 8. 

Exception in statute, relied on for 
relieving defendant from the ciXects 
of a violation of the statute, mu.st 
be pleaded and proved by him.—In re 
Cullinan, 92 N.Y.S, 802, 46 Misc. 497, 
19 N.Y.Or. 38. 

84. U.S.—Singer v. Doran, D.C.Pa., 
32 F,2d 631. 

Ky.—Liclster v. State Alcoholic Bev¬ 
erage Control Board, 168 S.W.2d 1, 
202 Ky. 705. 

N.y.— 1‘la.ss V. CIark> 76 N.Y.S. 2, 71 
App.Div. 48'S, aiHrmod In re Plasa, 
67 N.E. 1089, 175 N.Y. 524. 

33 C.J. p Sfrl note 99 [b]. 

85. N.y. —In re Furloy, 111 N.K. 
479, 217 N.y. 105—People v. Mc¬ 
Gowan, 60 N.Y.S. 407, 44 App.Div. 
30. 

33 C.J. p 664 note 99 [a] (2). 
Objection too late 
Objection to such a pleading, 
raised after the answer and after 
consent to an order of reference, 
comes too late.—In re Sledler, 102 
N.Y.S. 147, 52 Misc. 322, 20 N.Y.Cr. 
467. 

38. N.y, —In re Cullinan, 79 N.Y.S. 
840, 39 MUsc. 351. 

37. N.V,—In re Parley, 111 N.E. 470, 

217 N.y, 305—In re Stedler, 102 
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N.Y.S. 147, '62 Misc, 322, 20 N.Y. 
Cr. 467. 

38. N.J.—Martor v. Bopp, 82 A 314, 
82 N.J.Law 270. 

33 C.J. p 564 note 99 M (3), 

S9. N.J.—Marter v. Bopp, supra. 

90. N.J.—Volght V. Board of Excise 
Com'rs of City of Newark, 36 A. 
686. SO N.J.Law 358, 37 L.R.A. 292. 
N.Y.—People v. Mc<l<»wan, 60 N.Y.S. 
407, 44 App.Div. 30. 

91- N.J,—Mart er v. Repp, *82 A. 814, 
82 N.J.Law 270—Davis v. Repp, 75 
A. 169, 79 N.J.Law 394, 

92, TJ.S.—Leading Perfumers Sc 
Chemists V. Campbell, D.C.N.Y., 29 
F,2d 949, afllrnied, C.C,A,, 29 IJ*.2d 
950—Remlck Products v. Mills, i\ 
C.A.N.Y., 22 F.2d 477. 

N.y.“ Yates v. Mulrooney, 281 N.Y. 

S. 216, 245 App.Div. 146. 

Tenn.—Perry v. Sevier County Beer 
OommlHHlon, 184 S.W.2d 32, 181 
Tenn. 696. 

■33 C.J. p 664 note 1. 

93. N.y.—Townley y. Bruekman. -8 
N.Y.S,2d 765, 25S App.Div. 943. ap¬ 
peal dlsrnis.Med 20 N.E.2d 24, 280 N. 
Y. 676—Yates v. Mulrooney, 281 N. 
Y.S, 218, 245 App.Div, 148. 

Po.—Commonwealth v. Lyons, 15 A. 
2d 851, 142 Pa,Super. 54—In re 
Saybolt'g License, 63 3*a.DIat. & 
Co. 468. 

S.C.—Feldman v. South Carolina Tax 
Commission, 28 S.B.2d 22, 208 S.C. 
49. 
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Presumptions and burden of pyoof. General rules 
of evidence apply with respect to presumptions^^ 
and burden of proof.95 The burden is on the offi¬ 
cer or board to prove the facts which constitute the 
cause which are alleged as grounds for revocation 
or suspension but after proof thereof the bur¬ 
den is on the permittee or licensee to prove any 
matter of defense set up by him,^^ such as to prove 
his good faith, or lack of bad faith, with respect 
to the violations,98 unless his good faith clearly 
appears from the testimony presented for the revo- 
cation.9^ 

Admissibility, General rules of evidence also ap¬ 
ply as to the admissibility! or inadmissibility^ of 
particular evidence in such proceeding. Where 


personal attendance of witnesses cannot be pro¬ 
cured, secondary evidence,8 such as affidavits,^ may 
be received. Explanatory testimony may be reject- 
ed.5 It has been held that evidence obtained by 
government agents in searching premises cannot 
be suppressed,^ and that a revocation or cancella¬ 
tion may be had on the evidence of the inspectors 
or employees, of the liquor control board, who pro¬ 
cured the unlawful sale or violation of the statute,*^ 
although presented by affidavits.^ 

Weight and sufficiency. General rules of evi¬ 
dence apply with respect to whether the evidence 
is of the requisite weight and sufficiency to prove 
particular facts or violations or whether it is in- 


Constitutional provisions aguinst 
self-incrimination cannot be Invoked 
in proceeding to revoke permit.— 
Camden County Beverage Oo. v. 
Blair. D.C.N.J., 46 F.2d 648. 

94. U.S.—Hoell V. Mellon, D.C.N.Y., 

4 F.2d 859. 

95. U.S.—Stein v. Doran, C.C.A.Pa., 
46 F.2d 738. 

9a, U.'S.—Campbell v. Galeno Chem¬ 

ical Co., N.T., 50 S.Ct. 412, 281 U. 
S. 599, 7-4 L..Ed. 1063—Stein v. Dor¬ 
an, C.C.A.Pa., 46 F.2d 738—Liotta 
V. Mellon, D.C.N.T., 42 F.2d 262— 
Singer v. Doran, D.C.Pa,, 32 F.2d 
1531, 

iV.J. —Davis V. Kepp, 76 A. 169, 79 
N.J.Law 394. 

Pa.—In re Revocation of 'License of 
Pirl, Quar.Sess., 8 Pay.L.J. 79— 
In re Revocation of Liquor Li¬ 
cense of Bayer, Quar.Sess., '38 Luz. 
Leg. Reg. 68. 

97. IsT.J.—^Davis v. Repp, 75 A. 169, 
79 N.J.Law 394, 

Pa.—Appeal of Fela, Quar.Sess., 38 
Luz.Leg.Reg. 243. 

Validity of notices, orders, etc. 

One complaining of the validity of 
finy notices, orders, rules, and regu¬ 
lations of the liquor control board 
has the burden of so proving, where 
the statute makes all such notices, 
etc., prima facie valid.—^Bradley v. 
Texas Liquor Control Board, Tex. 
Civ.App., ID'S S.W.2d 300. 

9 a U.S.—Stein v. Doran, C.C.A.Pa,, 
46 P.2d 738. 

99. U.S.—Stein V. Doran, supra. 

1 . Pa.—Commonwealth v. Lyon.s, 15 
A.2d 851, 142 Pn.Super. 54—In re 
Cohn's License, Quar.Sess., 32 Del. 
Co. 572—In re Heaton’s Liquor Li¬ 
cense, Quar.Sess., 30 Del.Co. 469. 
Internal revenue fo^rms 

In proceeding to suspend distill¬ 
er's basic permits under Federal Al¬ 
cohol Administration Act, internal 
revenue forms, including form filed 
by government employee, form filed 
by purchasers from distiller, form 


on falsification of which proceeding 
was partly predicated, and form re¬ 
lating to application for permission 
to dump and bottle whisky, which 
contained no confidential informa¬ 
tion, were not inadmissible, as 
against contention that records filed 
by distiller under compulsion of law 
could not be used to incriminate it.— 
Arrow Distilleries v. Alexander, C.C. 
A., 109 F.2d 397, certiorari denied 60 
S.Ct. 1095, 310 U.S. 646, 84 L.Ed. 
1412, motion granted 61 S.Ct. 55, 311 
U.S. -ei'S, '85 L.Ed. 389. 

Indictment in another case 

Where controlling question was 
whether sufficient cause had been 
shown to revoke the license, indict¬ 
ments, in another case, in which li¬ 
censee pleaded guilty to charge of 
poolselling, bookmaking, conspiracy, 
and with being a common gambler, 
were admissible, but admission was 
harmless in any event, where li¬ 
censee admitted convictions,—Com¬ 
monwealth V. Lyons, 15 A.2d 861, 142 
Pa.Super. 54. 

2. N.Y.—Yates v. Mulrooney, 281 N. 
Y.S. 216, 245 App.Div. 146. 

Pa,—In re Rosato’s Liquor License, 
Quar.Sess,, 27 North.Co, 313. 
Testimony of ministerial alliance 
In, proceeding for revocation of a 
retail license for the sale of intoxi¬ 
cating liquor, testimony of members 
of ministerial alliance to the effect 
that members of their respective 
congregations objected to the sale of 
liquor at location in question and 
evidence of many petitions signed 
by the members of those congrega¬ 
tions should not have been admit¬ 
ted, as being wholly immaterial and 
damaging.—Chiordi v. Jernigan, 129 
P.2d 640, 46 N.M. 396. 

3. U.S.—Meinwald v. Doran, D.C.N. 
Y., 60 F.2d 261. 

4. U.S.—Meinwald v. Doran, supra 
—Ossam V. Moss, D.G.N.Y., 44 P.2d 
845. 

Test Ixi determining competency of 
affidavit on hearing for revocation 
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of alcohol permit Is whether any re¬ 
quirement of fairness is violated by 
acceptance.—Ossam v. Moss, supra, 

5. U.S.—Ft. Edward Food Products 
Corporation v. McCampbell, D.C.N. 
Y., 23 P.2d 944. 

8. U.S.—Camden County Beverage 
Co. V. Blair, D.C.N.J., 46 F,2d 648. 
7. Tex.—Bradley v. Texas Liquor 
Control Board, Civ.App., 108 S.W. 
2d 300. 

Credibility of testimony 
Where state inspectors, in Investi¬ 
gating defendant’s tavern after talk¬ 
ing with two girls, asked them if 
they would like a drink, which girls 
ordered and inspectors paid for, in 
proceeding to revoke defendant’s 
liquor license for serving liquor to a 
minor, inspectors' testimony was not 
unworthy of belief on mere ground 
that inspectors were engaged in en¬ 
trapment.—State V. Romero, 158 P. 
2d 851, 49 N.M. 129. 

& Tex.—Texas Liquor Control 

Board v. Lanza, Civ.App., 129 S. 
W.2d 1153, error dismissed, judg¬ 
ment correct 
Objection 

A permittee is not entitled to ob¬ 
ject to cancellation of permit on 
ground that affidavits of inspector 
who procured unlawful sale were 
only evidence before board on hear¬ 
ing to cancel the permit, where the 
regulations of the board specifically 
authorized either party to prove any 
facts in the hearing before the board 
by affidavit, and such affidavits were 
on file with the board prior to issu¬ 
ance of notice to permittee of hear¬ 
ing to cancel his permit, and permit¬ 
tee was present at the hearing when 
they were introduced in evidence.— 
Bradley v. Texas Liquor Control 
Board, Tex,Civ.App., 108 S.W.2d 300. 
9. U.S.—Arrow Distilleries v. Alex¬ 
ander, C.C.A., 109 F.2d 397, certio¬ 
rari denied 60 S.Ct. 1095, 310 U.S. 
646, ’84 L.Ed. 1412, motion granted 
61 S.Ct 65, 311 U.S. 613, 85 L.Ed. 
389. 
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sufficient for such purpose or whether it is of 
the requisite weight and sufficiency to justify the 
revocation or cancellation of the license^^ or per¬ 
mit or whether it is sufficient to justify the sus¬ 
pension of the licensc^^ or permit.i^ 


The weight of the evidence rests with the liquor 
official or body hearing the proceeding,15 and, al¬ 
though evidence beyond a reasonable doubt,15 or 
overwhelming proof,is not required, there must 
be substantial evidence of a probative character to 
sustain the action of such official or body.is it 


Ark.—Whitmore v. McCarroll, 12'8 S. 

W.2d 244, 198 Ark. 211. 

Conn.—Dylagr v. Brennan, 22 A.2d 
.635, 128 Conn. 304. 

Pa.—Appeal of Employees’ Home 
Ass’n of Harrisburg, Quar.Sess., 50 
Dauph.Co. 108—In re Revocation 
of Liquor License of Bayer, Quar. 
Sess., 38 Luz.Leg.Reg. 68—Appeal 
of Giumarese, Quar.Sess., 59 York 
Leg.Rec. 85. 

10. U.S.—Bay State Distributing 

Corporation v. Doran, D.C.Mass., 
33 P,2d 782, modified on other 
grounds, C.C.A., Doran v. Bay 
State Distributing Corporation, 36 
P.2d 65*7—Ft. Edward Food Prod¬ 
ucts Corporation v. McCampbcll, 
D.C.N.Y., 23 P.2d 941—Hoell v. 

Mellon, D.C.N.Y., 4 P.2d 869. 

K.Y.—Glenram Wine & Liquor Corp. 
V. O’Connell, 68 K.Y.S.2d 475, 269 
App.Div. 475. 

Pa.—In re Star Athletic Club, Quar. 
Sess., 26 Brie Co. 15—In re Revo¬ 
cation of License of Pirl, Quar. 
Sess., 8 Fay.L.J. 79—Appeal of 
Pronko, Quar.Sess., 45 Lack.Jur. 
39—^Appeal of Giunta, Quar.Sess., 
38 Luz.Leg.Rcg. 216. 

Tex.—Texas Liquor Control Board 
V. Maceo, Civ.App., 147 S.W.2d 93'1, 
error dismissed, judgment correct. 
Evidence held insuffioient, as basis 
for suspension of license, to prove 
that licensee had sold liquor for off 
premises con.sumption and had per¬ 
mitted gambling on the licensed 
premises, in violation of statute.— 
Newman Lake liouse v. Bruckman, 
14 N.y.S.2d 767, 2o8 App.Div, 765, 
appeal dismissed 28 N.E.2d 42, 383 N. 
Y. 646, and appeal denied 23 N.Y.S. 
2d 831, 260 App.Div. 897. 

Evidence held too remote to au¬ 
thorize cancellation of beer-and-wlne 
permit of dinner club because of liq¬ 
uor violations in adjoining athletic 
club.—Texas Liquor Control Board 
v. Macoo, Tex.Civ,App., 147 'S.W.2d 
954, error dismissed, judgment cor¬ 
rect. 

11. Ky.—Howard v. Kentucky Alco¬ 
holic Beverage Control Board, 172 
F!.W.2d 46, 294 Ky. 429—Keller v. 
Kentucky Alcoholic Beverage' Con¬ 
trol Board, 130 S.W.2d 821, 279 Ky. 
272. 

Minn.—Slate ex rel. Peterson v. City 
of Alexandria, 297 N.W. 723, 210 
Minn. 260. 

N.Y.—For lino v. State Liquor Au¬ 
thority, 6 N.E.2d SO, 273 N.Y. 31— 
In re Barreca v. O’Connell, 67 N, 
Y.S.2d 392, 269 App.Div. 952—Sat- 


tell V. State Liquor Authority, 21 
N.Y.S.2d 227, 259 App.Div. 1113, 

appeal denied 22 N.Y.S.2d 636, 260 
App.Div. 828—^Hornblass v. Bruck¬ 
man, 12 N.Y.S.2d 172, 257 App.Div. 
916—Schneider v. State Liquor Au¬ 
thority, 289 N.Y.S. 40, 248 App. 
Div. 823—Yates v. Mulrooney, 2'Sl 
N.Y.S. 216, 245 .:\pp.Div. 146. 

Pa,—Appeal of Askounes, 19 A. 2d 
846, 144 Pa.Super. 293—In re Revo¬ 
cation of Samson’s Liquor License, 
188 A. 82, 124 Pa.Super. 110—In re 
Revocation of Valerio's License, 
184 A. 686, 122 Pa.Super. 110— 
In re Saybolt’s 'License, 6‘3 Pa.Dist. 
& Co, 468—Commonwealth v. New 
Deal Civic Club of Dauphin Coun¬ 
ty, Quar.Sess., 53 Dauph.Co. 46— 
Appeal of Employees’ Home Asso¬ 
ciation of Harrisburg, Quar.Sess., 
60 Dauph.Co. 10S—In re Revoca¬ 
tion of Re.staurant Liquor License 
Issued to Uhler, Quar.Sess., 21 Le¬ 
high CO.L.J. 210—^Appeal of Katz, 
Quar.Sess., 38 Luz.Leg.Reg. 193— 
In re Revocation Liquor License of 
Pacewicz, Quar.Sess., 36 Luz.Leg. 
Reg. 369, afllrmed In re Pacewlcz, 
31 A.2d 361, 152 Pa.Supor. 123— 
Appeal of Giumarese, Quar.Sess., 
69 York Lcg.Rec. 85. 

Tex,—Texa.s Liquor Control Board v. 
O’Fallon, Civ.App., 389 S.W.2d S'8r> 
—Bradley v. Texa.s Liquor Control 
Board, Civ.App., 108 S.W.2d 300. 

Evidenoe held Insuffloient to justify 
revocation 

N.Y.—67 Liquor Shop v. O’Connell, 
59 N.Y.S.2d 360, 270 App.Div. 77'3— 
Glenram Wine & Liquor Curp. v. 
O’Connell, 68 N.Y.S.2d 475, 269 

App.Div. 1004—Stevensvlllo Lake 
Holding Corp. v. O’Connell, 155 N, 

T.S.2d 638, 269 App.Div. 804. 

12 . IT.S.—Thomas J. Molluy & Co. 
V, Borkshiro, C.C.A.N.Y., 143 F.2d 
21'S—Wynne v. Mellon, C.C.A.X^a., 
62 r,2d 404, 76 A.L.R. 1211—Stein 
V. Doran, C.C.A.Pa., 46 F.2a 7.38— 
Rahayel v. McCampbell, D.C.N.Y., 
46 F.2d 170, appeal dismlHsed, C.C. 
A., r>r> F.2<i 221—D« Luca v. Slone, 
D.G.M<1., 45 F.2d 846—Ossam v. 
Mohs., D,C.N.Y., 44 F.2d 845—M. 11. 
McCarthy & Co. v/ Doran, D.C. 
Mass., 43 F.2d 659—Liotta v. Mel¬ 
lon. D.C.N.Y., 42 F.2d 262—Burns 
V. Doran, C.C.A.Pn., .37 F.2d 484— 
Scott V. Campbell, D.G.N.Y., 33 F. 
2d 904, allirniod, C.C.A., 33 F.2d 
905—Elsinore Perfume Co. v. 
Campbell, C.C.A.N.Y., '31 F.2a 235, 
certiorari denied 19 S.Ct. 512, 279 
IT.S. 870. 73 L.Kd. 1006—Santan- 

: gelo V. Blair, DC.N'.Y., 28 F,2d 875 
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—Kaliner v. Blair, C.C.A.Pa., 26 
P.2d 46—Ft. Edward Food Prod¬ 
ucts Corporation v. McCampbell, 
D.C.N.Y., 23 F.2d 911—Romick 

Products V. Mills, C.C.A.N.Y., 22 
F.2d 477. 

Conn.—Dylag v. Brennan, 22 A.2d 
635, 12S Conn. 301. 

Tex.—Texas Liquor Control Board v. 

Smalley, Civ.App., 129 S.W.3d 466. 
Evidence held sufficient to justify 
revocation of druggist’s permit 

U.S.—Meinwald v. Doran, D.C.N.Y,. 
60 F.2d 261—Frank J. Smith & Son 

V. McCampbell, D.C.N.Y., 52 F.2d 
S7S—O’Rourke v. Parker, D.C. 
Mass., 14 F.2d 191—Goldberg v. 
Yollowley, D C N.Y., 290 F. 3S9. 
Evidence held insufficient to Justify 
revocation of permit 

(1) In general. 

U.S.—Doran v. Bay State Distribut¬ 
ing Corporation, C.G.A.'Mas.s., 36 
F.2d 657—Blair v. Graupner, C.C. 
A.ra., 29 F.2d '815—D. P. Paul A' 
Co. V. Mellon, D.C.N.Y., 24 F.2d 
•738. 

Pa.—In re Revoentlon of Liquor Ivl- 
cense of Bayer, Quar.Sens., 38 Luz. 
Leg. Reg. 68, 

Tex.—T«^xas Liquor Control Board v. 
Mncpo, Civ.App., 147 S.W.2d 954, 
error dismis.m'd, judgment correct. 

(2) Of druggl.st.—.\nstlno v, Her¬ 
bert, D.C.Md., 30 F.2d 155, rt*verH«‘d 
on other ground.M, C.c.vV., Ilerbert v, 
Anstine, 37 F.2d 552—Senger Drug 
Co. V. Mellon, D.C.lll., 20 F.2d tOOfl, 

13. Po.—Maguro v. If itchier, Quar. 
Se.s.^,, 49 Patiph.Co, 138‘—Ucv<»ca- 
tion of Liqimr Llcnnse of Vftz, 
Quar.Se.s.s., 4 Fay,Ti.J, 24. 

14. TT..S.—Peoria Braumelst»‘r Qo, V. 
Yelluwley, C.C.A., 123 F.2d 637. 

Pa.—Appeal of Martln’a <5rin, 27 A. 
2a 293, 149 Pa.Super. 185—In re 
Revocation of Retail DlMpenser’s 
•LIccnHO, Quar.Soas., 32 Luz,L4*k. 
Reg. 275. 

15. N.Y,—Yates v, Mulroonry, 281 
N.Y.S. 216, LM5 AnP.IMv. 146. 

14 Ky.—K«*11er v. Kentucky Alco¬ 
holic Bi'Verngo Control Board* 130 
S,W.2d '821, 279 Ky. 272. 

17- U.S. Wynne v. Mellon, C.C.A. 
Pa.* 52 F.2d 401. 76 A.L.R. 12-41. 

18- TT.S.—CnpiKd Winn & Spirit 

Corp. V. Berkshire, C.O.A., 150 F.2d 
619. certiorari denied 66 6sl, 

rohoaring denied 66 S.Ci. 896 —Co¬ 
hen v. Blair, D.aPa., 21 F.2d 634. 

N.M.—State v. Romero, 158 l*.2d 831, 
49 N.M. 120. 

N.Y.—Yatea v* Mulrooney, 281 N.Y*S. 
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has been held, that revocation cannot be based on 
evidence which raises a mere suspicion of a vio¬ 
lation of the liquor statute.^^ A permittee's or 
licensee's bad faith, or lack of good faith, in con¬ 
nection with his violation of the statute, may be 
shown by circumstantial evidence,20 and may be es¬ 
tablished by proof of omission to do certain things 
as well as by acts of commission.21 

h. Hearing 

Where a statute so requires, in a proceeding to for¬ 
feit or suspend a iiquor license or permit a fair and 
impartial hearing must be held, at which the licensee 
or permittee must be confronted with the charges and 
witnesses against him, and ,be given an opportunity to 
cross-examine his accusers and present his matters of 
defense. 

Where the statute so requires, a fair and impar¬ 
tial'hearing must be held ,22 at which the licensee 
or permittee must be confronted with the charges 


and witnesses against him,23 and must be given an 
opportunity to cross-examine his accusers,^^ pre¬ 
sent his matters of defense,25 and obtain and pre¬ 
sent competent evidence in opposition to the pro¬ 
posed revocation or suspension.^^ A hearing, how¬ 
ever, has been held not to be necessary in order to 
revoke a license which was issued in violation of 
a statute or ordinance.27 

The official or board, conducting the hearing with 
power to revoke or suspend the license or permit, 
acts as a fact finding official or body, with power 
to determine and make findings of the material 
facts,28 and in doing so must consider and appraise 
the evidence, 2 9 although assistance may be used in 
taking evidence, and in sifting and analyzing it;^® 
but such facts only may be considered as are 
brought out at the hearing,3i and in reaching a de¬ 
cision all irrelevant and incompetent evidence should 
be excluded.32 Where the hearing is by a board, 


216, 245 App.Div. 146—Townley v. 
Bruckman, 6 N.T.S.2d 899, 168 

Misc. 422. 

Pa.—In re Saybolt’s License, '53 Pa. 
Dist. & Co. 468—^Appeal of Gugroff, 
Com.Pl., 57 Dauph.Co. 105—In re 
Revocation of Restaurant Liquor 
License R-985S, Issued to Mary’s 
Tavern, Inc., Com.Pl., « Pay.L.X 
40—Appeal of Fela, Quar.Sess., 38 
Lu 2 .Le 8 :.Reg:. 243—In re Revoca¬ 
tion of Liquor License of Bayer, 
Quar.Sess,, '38 Lu 2 .Legr.Heg. 68— 
In re Shellenberger’s License, 
Quar.Sess., 59 York Leg.Rec. 165. 
^Substantial evidence” 

(1) Under a statute providing that 
administrative findings of facts sup¬ 
porting annulment of liquor whole¬ 
saler’s permit shall be conclusive if 
supported by substantial evidence, 
"‘substantial evidence” means such 
relevant evidence as a reasonable 
mind might accept as adequate to 
support a conclusion, and enough to 
justify refusal to direct verdict if 
trial were to a jury.—Capitol Wine & 
Spirit Corp. v. Berkshire, C.C.A., 130 
P.2d 619, certiorari denied 66 S.Ct; 
681, rehearing denied 66 S.Ct. 896. 

(3) Evidence held “substantial” In 
support of annulment of permit. 
U.S.—Capitol Wine & Spirit Corp. v. 
Berkshire, supra. 

D.C.—Middlesboro Liquor & Wine 
Co. V. Berkshire, 133 P.2d 39, 77 U. 
S-App.D.C. 8'8. 

19. U.S.—Mahanoy Mfg. Co. v. Dor¬ 
an, D.C.Pa., 40 P.2d 661—Singer v. 
Doran, D.C.Pa., 32 P.2d 631. 

20. U.S.—^Pennington v. Barr Mfg. 
Corporation, C.C.A,Pa., 51 P.2d 474 
—^De Luca v. Stone, D.C.Md., 45 P. 
2d 846—Higgins v. Mills, C.C.A.N. 
Y., 22 P.2d 913, followed in W. H; 
Long & Cp. V, Campbell,- 34 S.W, 
2d 646, affirmed Campbell v.-W. H, 


Long & Co., 50 S.Ct. 416, 281 U.S. 
610, 74 L.Ed. 1070—Remick Prod¬ 
ucts V. Mills, C.C.A.N.Y., 22 P.2d 
477. 

21 . U.S.—^De Luca v. Stone, D.C.Md., 
45 P.2d 846. 

22 . U.S.—Melnwald v. Doran, D.Cl 
N.Y., 60 P.2d 261. 

Cal.—^Irvine v. State Board of Equal¬ 
ization, 104 P.2d 847, 40 Cal.App.2d 
280. 

N.Y.—Usdane v, Bruckman, 30 N.Y. 
S.2d 396. 

Pa.—DeLucca’s Liquor License Case, 
190 A. 196, 124 Pa.Super. 600. 

Tex.—Bradley v. Texas Liquor Con¬ 
trol Board, Civ.App., 108 S.W.2d 
300. 

'33 C.J. p 564 notes 2, 3. 

Necessity for notice and opportunity 
to be heard see supra subdivision 
b of this section. 

Even though board acts independ¬ 
ently, and not on a verified com¬ 
plaint, it is not authori 2 ed to revoke 
liquor license without giving notice 
to the licensee of a hearing and 
without conducting a hearing.—Irv¬ 
ine V. ' -State Board of Equalization, 
104 P.2d 847, 40 Cal.App.2d 280. 

23. U.S.—Meinwald v. Doran, D.C.N. 
Y., 60 P.2d 261, 

Cal.—Irvine v. State Board of Equal¬ 
ization, 104 P.2d 847, 40 Cal.App.2d 
280. 

N.Y.—Brenner v, Bruckman, 3 N.T.S. 
2d 265, 263 App.Div. 607, appeal 
dismissed 15 N.E.2d 668, 27-8 N.Y, 
503—Yates v. Mulrooney, 281 N. 
Y.S. 216, 245 App.Div. 146. 

24. N.Y.—Brenner v. Bruckman, 3 
N.Y.S.2d 265, 233 App.Div. 607, ap¬ 
peal dismissed 16 N.E.2d 568, 278 
N.Y. 503—Yates v. Mulrooney, 281 
N.Y.S..216, 245 App.Div. 146. 

25. U.S.—Fred Fell Brewing Co. v. 
Blair, D.C.Pa., 2 P.2a 879. 
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2& Cal.—Irvine v. State Board of 
Equalization, 104 P.2d '847, 40 Cal, 
App.2d 280. 

33 C.J. p 567 note 24. 

27. Fla.—State ex rel. First Presby¬ 
terian Church of Miami v. Puller, 
182 So. 888, 13'3 Fla. 654, rehearing 
denied 183 So. 726, 134 Fla. 212. 

28. Cal.—Covert v. State Bd. of 
Equalization, App., 162 P.2d 717. 

Conn.—Town of West Hartford v. 
Willetts, 5 A.2d 13, 125 Conn. 266 
—Loglisci V. Liquor Control Com¬ 
mission, 192 A. 260, 123 Conn. 31. 
Tex.—Texas Liquor Control Board v. 

•Smalley, Clv.App., 129 S.W.2d 466. 
Fact of Intozicatlou 
It was not necessary for liquor 
control board in order to warrant 
revocation of liquor permit for sell¬ 
ing liquor to an intoxicated person 
to find that sale was made with 
knowledge that purchaser was in 
fact intoxicated.—State ex rel. Gut¬ 
ter V. Hawley, Ohio App., 44 N.E.2d 
816. 

Under Natio^l Prohibition. Act 
U.S.—Romeo v. Campbell, C.C.A.N. 
Y., 35 P.2d 704—Kaliner v, Blair, 
C.C.A.Pa., 26 F.2d 46. 

29. N.Y.—Joyce v. Bruckman, 16 N. 
Y.S.2d 679, 257 App.Div. 795, rear¬ 
gument denied 17 N.Y.S.2d 620, 268 
App.Div. 938, appeal denied 18 N. 
Y.S.2d 1013, 259 App.Div. 791, and 
26 N.Y.S.2d 4'89. 261 App.Div. 883, 
appeal dismissed *31 N.E.2d 203, 284 
N.Y. 736. 

30. N.Y.—Joyce v. Bruckman, su¬ 
pra. 

31. U.S.—Romeo v. Campbell, CC.A. 
N.Y., 3‘5 P.2d 704. 

32. Pa.—^In re Saybolt’s License, S3 
Pa.Dist & Po. 458. 
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action by a majority of the board is siifficicnt.^^ 
Reopening or rehearing. Under some statutes, 
the case may be reopened for the purpose of giving 
the licensee or permittee an opportunity to offer 
further evidence,and the final decision of the 
board thereafter may be based on all the testimony, 
including that given at the first hearing.35 Under 
other statutes, the board which revoked the license 
may, on petition therefor within a prescribed time, 
rehear the matter of revocation,^® and in doing so 
must hear and inquire into the entire matter in 
controversy dc novo.^*^ 

i. Order or Judgment 

An ordsr or Judgment revoking or suspending a 
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uop license op permit is usually controlled by the gen¬ 
eral rules relating to orders or judgments. 

An order or judgment revoking a license or per¬ 
mit must be based on the findings of fact and the 
application of the law,^s and should clearly specify 
the violation or grounds on which it is based.^^ 
If the facts charged, even though proved, are suf¬ 
ficient only to warrant a suspension, a determina¬ 
tion canceling the license and refusing a renewal 
thereof is invalid.'^^ 

An order or judgment of revocation is final, 
and cannot thereafter be changed so as to affect 
the rights of the licensee or permittee and is not 
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33. Ky.—Howard v. Kentucky Alco¬ 
holic Beverage Control Board, 172 
S.W.2d 46, 294 Ky. 429. 

Action by two of tliree members suf¬ 
ficient 

Ky.—Howard v. Kentucky Alcoholic 
Beverage Control Board, supra. 
Action held insnificient 
Where a single member of the 
state liquor authority took evidence 
concerning revocation of retail li¬ 
cense, and on his recommendation 
the other four commissioners Joined 
in determination revoking the li¬ 
cense, without even attempting to 
weigh the evidence, determination 
must be annulled, since licensee was 
entitled to the considered judgment! 
of the liquor authority.—Joyce v. 
Bruckman, 15 N.T.S.2d 679, 257 App. 
Dlv. 795, reargument denied 17 N.Y. 
S.2d 620, 268 App.Dlv. 938, appeal 
denied 1*S N.Y.S 2d 1013, 259 App.Div. 
791, and 26 N.Y,S.2d 489, 261 App. 
Div. 88’3, appeal dismissed 31 N.E.2d 
203, 284 N.Y. 736. 

34. Conn.—Dying v. Brennan, 22 A. 
2d 635. 128 Conn. 304. 

In. New York 

(1) Alcoholic Beverage Control 
Law § 119, establl.shing procedure 
for revocation or cancellation of liq¬ 
uor permits does not require or au¬ 
thorize liquor authority to hear ad¬ 
ditional proof after decision has 
been rendered or to grant a new tri¬ 
al, but relates to original proceed¬ 
ing for revocation or cancellation 
and provides for notice and hearing 
pursuant to rules as proscribed by 
the authority,—Crean v. Bruckman, 
33 N.y.S.2cl 570, 178 Miac. 231. 

(2) However, rule.s of liquor au¬ 
thority providing for reopening of 
hearing for revocation or cancella¬ 
tion of liquor license prior to deter¬ 
mination of authority for presenta¬ 
tion of new and additional evidence, 
and .stating no application for re¬ 
consideration will be entertained 
after determination except on 
ground of newly discovered evidence 
do not deprive a licensee of statu¬ 


tory right to be heard and are not 
arbitrary.—Crean v. Bruckman, su¬ 
pra. 

(3) Such a petition to reopen may 
properly be denied where it is not 
made prior to the determination of 
the liquor authority, and whore the 
evidence sought to be presented is 
not ncwly-discovered.—Crean v. 
Bruckman, supra. 

35. Conn.—Dylag v. Brennan. 22 A. 

2d 635. 128 Conn. 301. 

33. Cal.—Yee v. State Board of 
Equalization of California, 60 P. 
2d 322, 16 Cal./\pp.2d 417. 
Behearlng refused 
Where licensee appeared before 
liquor control administrator in pro¬ 
ceeding to revoke, license, but did not 
request assistance of an attorney or 
permission to introduce further tes¬ 
timony until notified of revocation of 
his license, and licensee requested 
rehearing at which licensee, assisted 
by his attorney, could submit tes¬ 
timony, refusal of rehearing on 
ground that testimony wn.s cumula¬ 
tive and that rehearing wa.s not 
needed was not an abuse of discre¬ 
tion.—Belconis v. Brewster, 14 A.2d 
701, 65 B,I. 279. 

37. Cal.—^Yee v. State Board of 
Equalization of California, 60 P. 
2d 322, 16 Cal.App.2d 417. 

Statute mandatory 

Statute providing that, on receipt 
of petition for reconsideration of 
revocation of liquor liciujse, state 
board of equalIzatinn should rehear 
entire matter de novo i.s mandatory, 
and not merely dln*ctory.—Yee v. 
State Board of Equalization of Cali¬ 
fornia, supra. 

This duty is not met by denial of 
petition without testimony or argu¬ 
ment and without notice to petition¬ 
er.—Yee V. State Board of Equaliza¬ 
tion of California, supra. 

3 a U.S.—Swanson Chemical Corpo¬ 
ration V. Doran, D.C.Pa., 41 P.2d 
784—Higgins v. Mills, C.C.A.N.Y., 
22 P.2d 913, followed in, C.O.A., W. 
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H. Long & Co. V. Campbell, 34 P. 
2d 615, affirmed Campbell v. W. 
H. Long & Co., 50 S.Ct. 415, 281 
U.S. 610, 74 L.Ed. 1070—Vollmer 
Beverage Co. v. Blair, D.C.Pa., 2 
F.2d 469. 

Miss.—'Stone v. Parish, 23 So.2d 911. 
Ohio.—State ex rel. Out ter v. Haw¬ 
ley, App., 44 N.E.2d SI5. 

Findings held suffleient to stxstain 
revocation 

Pa.—Commonwealth v. McMenamin, 
184 A. 670, 122 Pa.Super. 91. 

Tex.—Texas Liquor Control Board v. 

Smalley, Civ.App., 129 S.W.2d 466. 
Order prima facie ovidenoe of facts 
found 

U.S.—Oriimt In.M. Co. v. Aria.si, C.C.A. 
Cal., 28 P.2d 579, certiorari denied 
Ariasi v. Orient Ins. Co., 49 S.Ct. 
231, 279 U.S, 8:17. 73 L.Ed, 981. 
Revocation snodlfidd to warning 
Pa.—Appeal of .S<'hof‘nbrun, Quar. 
Sess., *33 Luz.Leg.Ueg. 120. 

39. N.Y.—Hornbtns.s v. Bruckman, 
12 N.V,S.2d 172, 237 App.IUv. 918. 

40. N.Y.—nieurnm Wine & Liquor 
Corp. V. O’Connell, 58 N.Y.S.2d 475, 
269 App.Div. 1004. 

41. Miss.^—Stone v. Pariah, 23 'So,2d 
DU. 

High degree of finality 

A determination by state board of 
equalization regarding reveeatlon or 
HuspeUHion of liquor license, within 
eonst Itutlonnl limits of hoard’s au¬ 
thority, must be aeeonled a relative¬ 
ly high degree of finality ns con- 
Htituting the deeision of a tribunal 
exerclHlng properly delegated judi¬ 
cial functions. Ueynolds v. State 
lUi. of EqunUzailon, Cal.App., 182 V. 
2d 735. 

43. N.Y.—^Newman Lake Houae v. 
Bruckman, 14 N.Y,3.24 787, 268 
App.Div. 786, appeal dlamisKod 28 
N.E.2d 42, m N.Y, 848, appeal de¬ 
nied 23 N.Y.aad 831, 280 App.Div. 
897. 
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subject to collateral attack,such as by the surety 
on the licensee's bond,^^ since in such a case the 
order, if unappealed, is as binding on him as on 
the licensee.^® 

An order of suspension of a license or permit, 
under the statutes, must be justified by the findings 
of fact;46 and, although the period of the suspen¬ 
sion is generally within the discretion of the offi¬ 
cial or board ordering it,^7 the order must not be 
unreasonable, arbitrary, or capricious,^^ Under 
some statutes the administrative officers ordering a 
suspension have no power to enjoin a violation of 
the order or to enforce the order.49 

Time of order or judgment. Under some stat¬ 
utes, the decision of the official or board conducting 
the proceeding is required to be rendered within a 
certain time after the submission or hearing of the 
charges but it has been held that this require¬ 
ment is merely directory, and not mandatory,®^ and 
that a revocation is not invalidated because the de¬ 
cision is not rendered within such time.®^ 

j. Beinstatement of License 

Under permissive statute a suit may be maintained 
for the reinstatement of a revoked license or permit. 

43. N.Y.—Continental Casualty Co. 

V. National Slovak Sokol, 190 N.B. 

412, 269 N.Y. 283—U. S. Guaranty 
Co. V. Nabogis, 6 N.Y.S.2d 461, 169 
Misc. 31. 

Pa.—Commonwealth v. Tillman, 185 
A. 639, 322 Pa. 388—In re Evrich^s 
License, 28 Pa.Dist, & Co. 483. 

44. P8U—Commonwealth v. Tillman, 

185 A, 639, 322 Pa. 338—Common¬ 
wealth V. Penelope Club, 7 A.2d 
568, 136 Pa.Super. 505. 

The state liq.aor authority’s revo¬ 
cation cannot be collaterally attack¬ 
ed In surety’s action on guaranty to 
recover from licensee the amount 
which surety had paid on forfeiture 
of bond of licensee.—U. S. Guaranty 
Co. V. Nabogis, 6 N.Y.S.2d 461, 169 
Misc. 31, 

45. Pa.—Commonwealth v. Tillman, 

185 A. 639, 322 Pa. *338—Common¬ 
wealth V. Burke, 34 Pa.Dist. & Co. 

447, 46 Dauph.Co. 270. 

45. U.S.—'Strauss v. Berkshire, C.C. 

A., 132 P.2d 630. 

47. U.S.—Strauss v. Berkshire, su¬ 
pra. 

Pa.—Appeal of Toole, Quar.Sess,, 34 
Luz.Leg.rieg. 66—Appeal of Pom- 
erantz, Quar.Sess., '59 Montg.Co, 

155. 

48. U.S.—Strauss v. Berkshire, C.C. 

A., 132 P.2d 630. 

48. U.S.—Strauss v. Berkshire, su¬ 
pra. 

SO, N.Y.—Brenner v. Bruckman, 3 
N.Y.S.2d 265, 263 App.Div. 607, ap- 


Under some statutes, a suit may be maintained 
for the reinstatement of a license or permit which 
has been revoked,or for the resumption of the use 
of certain premises for the sale of alcoholic bev¬ 
erages, after such use has been discontinued.®^ 

§ 178. Review 

a. In general 

b. Certiorari 

c. Review in equity 

a. In General 

A decision ordering the revocation or suspension of 
a liquor license or permit ordinarily is subject to review 
by appeal or writ of review; and, except to the extent 
that such review is governed by the statute under which 
the order was made, the general rules relating to appeal 
and error apply. 

Under the various statutes providing for the revo¬ 
cation or suspension of liquor licenses or permits, 
the decision of the officer or board ordering a revo¬ 
cation or suspension is subject to review,®® provid¬ 
ed the order is final.®® This review, under the 
statutory provisions, may be by writ of review,®*^ 

N.Y.—^Yacht Club Catering v. Bruck¬ 
man, 11 N.E.2d 316, 276 N.Y. 44— 
De Angelis v. Bruckman, 21 N.Y.S. 
2d 981, 174 Misc. 790, reversed on 
other grounds 23 N.Y.S.2d 197, 260 
App.Div. 840. 

Tex.—Texas Liquor Control Board v, 
Warfield, Civ.App., 110 'S.W.2d 646. 
33 C.J. p 564 note 6. 

56. U.S.—Strauss v. Berkshire, C.C. 
A, 132 F.2d 530. 

Cal.—Covert v. State Bd. of Equali¬ 
zation, App., 162 P.2d 717. 

D.C.—Lambros v. Young, 145 P.2d 
341, 79 U.S.App.D.C. 247. 

A one to one vote of board of com¬ 
missioners upholding order of alco¬ 
holic beverage control board revok¬ 
ing liquor license does not constitute 
a final “decision of fact” within stat- 
j ute providing that decision of com¬ 
missioners on question of fact 
should be final.—Lambros v. Young, 
supra. 

Order of deputy commissioner, on 
appeal from order of deputy supervi¬ 
sor of alcohol tax unit suspending 
basic permit is a “final order” from 
which an appeal may be taken to the 
appropriate appellate court—Strauss 
V. Berkshire, O.C.A.. 132 F.2d ^'SO. 

57. Cal.—Yee v. State Board of 
Equalization of California, '60'P.2d 
322, 16 Cal.App.2d 417. 

Writ of review is proper remedy 

to annul state board’s action in de¬ 
nying petition for reconsideration of 
revocation of liquor license without 
testimony or argument, and without 
notice to petitioner.—^Yee y« Atate 


peal dismissed 15 N.B.2d 668, 278 
N.Y. 50'3. 

51. D.C.—Herman Chemical Co. v. 
Mellon, 10 P.2d 887, 56 App.D.C. 
92. 

N.Y.—U. S. Guaranty Co. v. Nabogis, 

6 N.Y.S.2d 461, 169 Misc. 31—Bren¬ 
ner V. Bruckman, 3 N.Y.’S.2d 265, 
253 App.Div. 607, appeal dismissed 
15 N.E.2d 66*8, 278 N.Y. 503. 

52. D.C,—Herman Chemical Co. v. 
Mellon, 10 P.2d 887, 56 App.D.C. 
92. 

N.Y.—U. S. Guaranty Co. v. Nabogis, 
6 N,Y,S.2d 461. 169 Misc. 31— 
Brenner v. Bruckman, 3 N.Y.S.2d 

265, 253 App.Div. 607, appeal dis¬ 
missed 15 N.B.2d 668, 278 N.Y. '603. 

53. Tex.—Tittle v. Bartholomae, 
Civ.App., 207 8.W. 176 —^Lane v. 
Hewgley, Civ.App., 156 S.W. 911. 

Reinstatement by reviewing court 
see infra § 1'78. 

Petition for reinstatement held snffl- 
cient 

Tex.—Tittle v. Bartholomae, Civ. 

App., 207 S.W. 176. 

Application to liquor hoard for rein¬ 
statement 

Pa.—Appeal of Slomovitz, Quar.Sess., 
36 Luz.Leg.Reg, 413. 

Under the National Prohibition Act 
U.S.—McGill V. Mellon, D.CMass., 5 
P,2d 263. 

54. Conn.—Town of West Hartford 
V. Willetts, 6 A.2d 13, 125 Conn. 

266. 

55. U.S.-r-De Milo Perfume Co. v. 
CampbeU, D.C.N.T., 27 F.2d 568. 
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or by appeal,®^ and this may be true, under deci¬ 
sions 'on the question, notwithstanding* petitioner for 
an appeal has not exhausted his administrative rem¬ 
edy,Except to the extent that the review of a 
proceeding for the revocation or suspension of a 
liquor license or permit is controlled by the pro¬ 
visions of the statute under which the license or 
permit was granted,or by^ rules and regulations 
thereunder pertaining to appeals,the general rules 
relating to appeal and error apply, although tcch- 
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.nical rules of appdlate procedure usually will not 
be enforced.®^ 

Accordingly, the usual rules of appeal and error 
or review apply with respect to the right of appeal 
or review;®^ the presentation and reservation, be¬ 
fore the revoking official or board, of the grounds 
for reviewthe time for taking and perfecting 
the appeal;®^ the record, and proceedings not of 
record, as affecting the scope of the review on ap¬ 
peal and the usual rules of review apply with 
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Board of EQualization of California, 
supra. 

58.. Ill.—City of'Freeport v. Kaiser, 
■35 N.E.3d 722, 311 Ill.App. 197. 
Statutory appeal is proper reme¬ 
dy, and petition for declaratory 
judgment is improper.—Heyser v. 
Brown, 1S4 S.W.2d 893, 299 Ky. 82. 

59. U.S.—Levers v. Anderson, Colo., 
66 S.Ct. 72. 

Federal Alcoliol Administration. Act 

(1) Under the Federal Alcohol Ad¬ 

ministration Act, 27 U.S.C.A. § 201 
et seq, § 204 (h), and amended 

Treasury Regulations, reg. IS2.2 5 7, 
providing that an “appeal to the 
Commissioner is not required,” al¬ 
though he may in his discretion en¬ 
tertain an appeal, a judicial review 
may be sought without first taking 
aii appeal to the deputy commission¬ 
er of internal revenue.—Levers v. 
Anderson, supra. 

(2) Prior to such amending regu¬ 
lation exhaustion of the administra¬ 
tive remedy by appeal to the com¬ 
missioner was a condition precedent 
to an appeal to the court—Leebern 
V. U. S., C.C.A.. 124 F.2d 605—Peoria 
Bfaumeisler 06. v. Yellowley, C.C.A., 
123 F,2d 637. 

(3) The word,”may,” as used In 
regulation providing that district su¬ 
pervisor of alcohol tax unit, after 
hearing application to annul a basic 
permit to engage in sale and dl.strlb- 
utlon of intoxicating liquors, “may” 
either affirm order of revocation pre¬ 
viously made, or may vacate such 
order and dismiss proceedings or or¬ 
der a new hearing of evidence before 
a designated hearing officer, does not 
mean “must,” so as to require that n 
rehearing be applied for, before seek¬ 
ing judicial review.—Levers v. An¬ 
derson, supra. 

60. Ill.—City of Freeport v. Kaiser, 
35 K.E.2d 722, 311 Ill.App. 197. 

K.Y.—Yacht Club Catering v. Bruck- 
'man, 11 N.E.2d 2*16, 276 N.Y. 44. 
Pa,—In ro Revocation of Samson’s 
Liquor License, 18’8 A. 82, 124 Pa, 
Suiter. 110—In re Cohn’s License, 
Quar.Suss,, 32 DcI.Oo. 572—In re 
Xewlmrg Inn License, Quar.Sess., 
29 XortlnCo. 53—In ro Appeal of 
Argonno Club, Quar.Se88.« 86 
Pittsb.Log.J. 808. 


61. N.J.—Cino V. Driscoll, 34 A.2d 
6, 130 N.J.Law 535. 

62 . Cal.—Covert v. State Bd. of 
Equalization, App., 162 P.2d 717. 

Pa.—In re Revocation of Samson’s 
Liquor Licen.so, ISS A. 82, 124 Pa, 
Super. 110—Appeal of Slerocki, 
Quar.Sess., 33 Luz.'Leg.Reg. 351, 10 
Som.Leg.J. 4. 

Tex.—^Texas Liquor Control Board v. 
Warfleld, Civ.App.. 110 S.'VV.2d 646. 

63, III.—City of Freeport v. Kaiser, 
•35 K.E.2d 722, 311 Ill.App. 107. 

Pa.—DeLucca’s Liquor License Case, 
190 A. 105, 124 Pa.Super. 500. 

64, N.J.—Gino v. Driscoll, 34 A.2d 
6, 130 N.J.Law 535. 

N.Y.—Brenner v. Briickman, 3 N.Y. 
S.2d 265, 253 App.Dlv. 607, appe.al 
dismissed 15 N.B.2d 668, 278 N.Y. 
•503. 

Pa.—Appeal of License Issued to 
• Clouston, Quar.Se.s.s., 6 Fny.L.J. 
108—In re Appeal of Argonne 
Club, Quar.Sess., 86 Pittsb.Leg.J. 

; 308. 

Surety on liquor lioeas© bond ha.s 
been held entitled to appeal from de¬ 
cree revoking licon.se, where such 
decree wa.s void for lack of notice to 
licensee.—Dclmeca’a I^iquor License 
Ca.se,- 100 A. 105, 124 T>a.Sijper. 500. 

The liquor control board had right 
under some stiituti'.s to appeal to 
higher appcdlatc court from an ad¬ 
verse judgment of district court on 
trial de novo on appeal by liccn.scc 
from board’s order caneidlng pack¬ 
age store liquor permit; and the fact 
that the permit is not “property” 
would not prevent such court from 
taking such jurisdiction since the 
litigation i.s In nature of a “civil 
case,” and apix'als ma.v be taken to 
such court from every dual Judg¬ 
ment of district court in <*lvil ca.ses. 
—Texas Liquor Control Hoard v. 
Lanza, Tex.Civ.App„ 129 S,W.2d 1153. 
error dismissed, Judgment correct. 

85. U.S.—Strauss v. Berkshire, C.C. 
A., 132 F.2d 530. 

Ky.—^Howard v. Kentucky Alcoholic 
Beverage Control H(»ard, 172 S.W. 
. 2(1 46, 294 Ky. 429. 

N.Y.—Townley v. Bniekman, 5 N.V. 
, S.2d S99, 16S Misc. 122. 

I’a.—Tracy’s Liquor Licensp Case, 
190 A, 200, 124 ra.Hdper, 511. 
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Tex.—Texas Liquor Control Board v. 
Green, Civ.App., 146 'S.W.2d 478, 
error dismissed. 

Purpose of statute 

The provision of the Federal Alco¬ 
hol Administration Act § 4 (h), 27 
U.S.C.A. § 204 (h), that no objec¬ 
tion to order of admini.strator of 
federal alcohol administration shall 
be considered by court unless .such 
objection shall have been urged be¬ 
fore administrator or unless there 
were roasonal>le grounds for failure 
so to do was intended for purpose of 
enabling district supervisor of alco¬ 
hol tax unit, trea.*?ury department, 
and the department In charge of the 
alcohol tax unit to e.stnhllsh an or¬ 
derly procedure In matters involv¬ 
ing suspension of permits to engage 
in sale and distribution of intoxi¬ 
cating liquor In interstate commerce, 
and to ennblo them to review and 
correct their errors.—Peoria Brau- 
tucistur Co. V. Yellowley, C.C.A., 123 
F.2d 637. 

66. IT.s.—-Rnhnyel v. McCampbell, 
C.C.A.N.Y., 55 F,2d 221. 

N.Y.—Harry Mottsmun & Co, v. 
State Liquor Authority, 19 N.T.S. 
2d 802, 174 Misc. 41. 
ra.'~-Appeal of Siemeki. Quar.Sess., 
33 T.»uz.Log.Heg. 351, 10 Som.Leg. 
J. 4. 

67. IT.S.—QuaUop Beverages v. Mc- 
Campboll, O.C.A.N.Y., 31 F.2d 260-- 
Stein V. Andri'ws, C.C.A.Pa.* 25 R 
2d 281—D. P. I’aul Co, v. Mel¬ 
lon, D.O.N.Y., 24 F.2d 738. 

Conn.—Crlpps v. Lhiuor Control 
Cummisalon, 37 A.2d 227. 130 Conn. 

, 603—Neubjitmr v, Llquoi* Control 
Commission, 20 A.2d 669, 128 Conn. 
113. 

Pu.-~Tn ro Revoeatlon of Retail Dis¬ 
penser’s Rating Plaeo License No. 
K—914. 25 A.2d 778, 149 Pa-Super. 
07 tV>mmonwealth v. Young Men’s 
Social <?lub of Archbald, Qimr. 
Sess., 51 Lack.Jur. 205. 

’I’ex.-*-Texas Liquor C^mtrol Bd. v. 
O’Fallon, Civ.App., J89 S.W.2d RSfi 
—Texas Liquor Control Board v. 
Green. Civ.App., 146 8.W.2d 478, 
• error diamlHsed. 

Aaoord «• baslg of dotomixxatiou on, 
appoal 

Whore superior court, on appesl 
I from bovocatiott of permit hr Uoiuor 
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respect to the assignment of errors and the dis¬ 
missal, withdrawal, or abandonment of the appeal.®^ 
Appellate jurisdiction. Under some statutes, the 
appeal may be made to a designated commissioner 
or board,'^^ and, under other statutes, to a particu¬ 
lar court,71 and from the decision or judgment of 
the latter court to a higher appellate court.72 
Supersedeas or stay. Under some statutes, the 
license or permit of the person appealing is sus¬ 
pended pending a final decision on the appeal,73 but 
this does not give an appellate board the right to 
continue the> suspension indefinitely by arbitrarily 
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refusing to decide an issue of faetj^ Under other 
statutes, an appeal does not suspend or supersede 
the revocation order, pending final judgment on the 
appeal,75 and it has been held that a supersedeas or 
stay of proceedings cannot be granted pending such 
an appeal ;76 but there is also authority to the fcon- 
trary.77 Under some statutes, a stay of the en¬ 
forcement of a revocation order pending the de¬ 
termination of the matter by a reviewing court may 
be granted on notice to the liquor authority,78 pro¬ 
vided the stay does not exceed a specified period of 
time,78 unless, under the circumstances, such a lim- 
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control commission, received in evi¬ 
dence both transcript of testimony 
produced before commission, togeth¬ 
er with its findings, and testimony 
of witnesses de novo and decided 
case on such evidence, both parties 
acquiesced in such procedure, and 
assignments of error were, predi¬ 
cated solely on record so presented, 
supreme court of errors would de¬ 
termine further appeal on such ba¬ 
sis.—Xeubauer v. Liquor Control 
Commission, 20 A.2d 669, 128 Conn. 
113. 

B3Cord remitted for further avail¬ 
able proof 

U. S.—Rahayel v. McCampbell, D.C. 
N.Y., 44 F.2d «41. 

68. N.y.—Hornblass v. Bruckman, 
12 N.Y.S.2d 172, 257 App.Dlv. 916. 

Tex.—Texas Liquor Control Board v. 
Green, Civ.App., 146 S.W.2d 478. 
Grounds for^ relief must be alleged. 
—De Mond V. Liquor Control Com¬ 
mission, 30 A.2d 547, 129 Conn. 642. 

69. .N..Y.—Valentino v. O’Connell, 48 

N.Y.S’.2d 478, 268 App.Div. 813— 
Dernarse v. Bruckman, 5 N.Y.S.2d 
274, 2a4 App.Div. 818. | 

Pa.—Kast End. Democratic Club v. 
Gelder, Q.uar,Sess., 53 Dauph.Co. 25 
—Appeal of Delucantoiiio, Quar. 
Sess., 38 Luz.Leg.Reg. 238—Ap¬ 
peal of Malic, Quar.Sess., 37 Luz. 
Leg. Reg. 104—In re Kaufman’s Li¬ 
cense, Quar.Sess., 69 York Leg. 
Rec. 178..’ 

Tex,—Texas Liquor Control Board v, 
Floyd, Civ.App., 117 S.W.2d 530. 

70. N.J.—Cino V. Driscoll, 34 A.2d 
. 6, 130 N.XLaw 536. 

Beputy commissioner of iutemal 
revenue has jurisdiction to review 
order of district supervisor.—Strauss 

V. Berkshire, C.C.A., 132 F.2d 530. 

71. U.S.—Cucuzza v. Campbell, C.C. 
A.N.Y,, 37 F.2d 31. 

Conn.—Cripps v. Liquor Control 
'Commission, 37 A.2d 227, 130 Conn. 
693—DoMond v. Liquor Control 
Commission, 30 A.2d 547, 129 Conn. 
642. 

TTnder Pede^ Alcohol Adnalnis- 
tjratlon Act § 4 (h>, 27 tT,S,C.A. § 
204 ’(h), the circuit court of appeals 


has jurisdiction to review orders an¬ 
nulling a basic permit.—Levers v. 
Anderson, Colo., 66 S.Ct. 72, 

In New York 

(1) Under the Alcoholic Beverage 
Control Law § 1 et seq, a revocation 
decision of the state liquor author¬ 
ity is reviewable by the supreme 
court.—In re Bay Ridge Inn, C.C.A. 
N.Y., 94 F.2d 655. 

(2) Where, however, a question is 
raised as to whether there is com¬ 
petent proof of necessary facts in 
order to authorize a determination, 
the cause should be transferred by 
the supreme- court to the appellate 
division for the decision of such 
question.—Colonial Liquor Distribu¬ 
tors V, O’Connell, 56 N.Y.S.2d 468, 
269 App.Div. 496, appeal dismissed in 
part and order reversed on other 
grounds in part 65 N.E.2d 746, 295 
N.Y. 129—Townley v. Bruckman, 5 
N.Y.S.2d 899, 168 Misc. 422. 

Xu Pennsylvania appeal is .to court 
of quarter sessions.—Commonwealth 
V. Lyons, 16 A.2d 851, 142 Pa.Super. 
54—Comnionwealth v, Hildebrand, 11 
A.2d 688, 139 Pa.Super. 304. 

72. Cal.—State Board of Equaliza¬ 
tion V. Superior Court in and for 

Shasta County, 70 P.2d 482, 9 Cal. 

2d 252. 

In Pennsylvania 

(1) Appeal may be taken from the 

order of the court of quarter ses¬ 
sions to the superior court.—Appeal 
of Martin's Grill, 27 A.2d 293, 149 
Pa.Super. 185—In re Revocation of 
Restaurant Liquor License No. R- 
8981„ Issued to John Mami, 19 A.2d 
649, 144 Pa.Super. 285—Common¬ 

wealth V. Hildebrand, 11 A.2d 688, 
139 Pa.Super. 304. 

(2) No appeal to superior court 
from action of court of quarter ses- 
‘sions on revocation of a liquor li¬ 
cense is specially allowed, but as the 
right of further appeal is not spe¬ 
cifically denied, superior court may 
review the case in the broadest 
sense allowed on certiorari and is 
limited to questions of jurisdiction 
and the regularity of the proceed¬ 
ings.—^Appeal of Askounes, 19 A, 2d 
846, 144 PiuSuper. 293. 
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73. U.S.—^Pittston Beverage Co, v. 
Wynne, D.C.Pa., 38 F.2d 690. 

Interim affirmance 
Under some statutes the effect of 
a one to one vote of board of com¬ 
missioners upholding order of alco¬ 
holic beverage control board revok¬ 
ing liquor license is an interim af¬ 
firmance of the board which sus¬ 
pends the license until final decision 
of the commissioners.—Lambros v. 
Young, 145 F.2d 341, 79 U.S.App.D.C. 
247. 

74. D.C.—Lambros v. Young, supra, 

75. Tenn.—^Weiss v, McCanless, 140 
S.W.2d 409, 176 Tenn. 222, 

76. Tex.—Stubbs v. Texas Liquor 
' Control Board, Civ.App., 166 S.W. 

2d 178, error refused—Hallum v, 
Texas Liquor Control Board, Civ. 
App., 160 S.W.2d 175. 

•Pending appeal from refusal of tem¬ 
porary injunction 
A stay cannot be granted by a cir¬ 
cuit court to prevent a city from 
•revoking a license pending an ap¬ 
peal from an order of that court re¬ 
fusing’ a temporary injunction 
against the council in such proceed¬ 
ings.—McLellan v. Janesville, 76 N. 

W. 308, 99 Wis. 544. 

77. Tenn.—^Weiss v. McCanless, 140 
t S.W.2d 409, 176 Tenn. 222. 

78. N.y. —^Yates v. Mulrooney, 282 
N.y.S. 956, 157 Misc. 116. 

Further stay refused 
Where liquor licensee sought to 
review action of state liquor author¬ 
ity in revoking license for violation 
of rule of county alcoholic beverage 
control board restricting hours of re- 
*tail sale, licensee had been warned 
.against selling alcoholic beverages 
during prohibited hours, licensee was 
familiar with local rules, and had 
assumed to know the applicable law, 
licensee was not entitled to a fur¬ 
ther stay of enforcement of the rev¬ 
ocation order pending transfer of 
cause by supreme court to appellate 
division.—^Townley v. Bruckman^ 5 
N.y.S.2d 899, 168 Misc, 422. 

79. N.Y.—^Yates v. Mulrooney, 332 
N.Y.S. 966, 1,67 Misc. 116. 
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itation would be arbitrary, unjust, and discrimina- 
tory.S^ Such a limitation cannot be evaded by the 
granting of successive stays. 

Scope and extent. The scope and extent of the 
review on an appeal from a revocation or suspen¬ 
sion order or judgment is usually governed by the 
rules which apply on appeals in general,^^ such as 
by the rule that only errors or conclusions of law 
will be reviewed,or by the rule that, although the 
presence of evidence is necessary, the appellate 
court will not review the weight of the evidence and 


the credibility of witnesses,^^ or that it will not re¬ 
view or disturb the revocation order for an imma¬ 
terial or harmless error.^S The appellate court will 
consider and determine whether the revoking offi¬ 
cial or board acted within the scope of its delegat¬ 
ed authority,and whether the order of revoca¬ 
tion or suspension was based on substantial evi¬ 
dence and the action of the revoking official or 
board will not be disturbed, if it appears that there 
was substantial evidence warranting the revocation, 
cancellation, or suspension of the license or per¬ 
mit, notwithstanding the evidence was conflicl- 


AppUcatloiL of limitation 

A statutory provision that no stay 
of proceeding by state liciuor au¬ 
thority pending review of its order 
revoking liquor license shall be 
granted for period exceeding a cer¬ 
tain number of days applies to or¬ 
der to show cause why certiorari 
order should not be granted, as well 
as to slay pending determination of 
such order, such limitation on pow¬ 
er to grant stay applying at every 
stage of proceedings for review.— 
Yacht Club Catering v. Bruckman, 
11 N.E.2d 345, 276 N.Y. 44. 

Stay exceeding statutory limit re¬ 
fused, although pending application 
for reargument or permission to ap¬ 
peal.—Yates V. Mulrooney, 282 N.Y. 
S. 956, 167 Misc. 116. 

30. N.Y.-—De Angelis v. Bruckman, 

21 N.y.S.2d 981, 174 Misc. 790, re¬ 
versed on other grounds 23 N.Y.S. 
2d 197, 260 App.Div. 840. 

Transfer of proceedings 

Where liquor board revoked peti¬ 
tioners’ liquor license on last day 
of July, and next session of appel¬ 
late division at that time was sched¬ 
uled forty-nine days later, under 
statute concerning hearings before 
appellate division in proceedings 
against a body or officer, special 
term, which was in session all sum¬ 
mer, was bound to transfer peti¬ 
tioners’ proceedings against state 
liquor authority to stay revocation 
to appellate division for disposition. 
—De Angelis v. Bruckman, supra. 

81. N.Y.—Yacht Club Catering v. 
Bruckman, 11 N.E.2d 346, 276 N. 
Y. 44—Yates v. Mulrooney, 282 N. 
Y.S. 956, 167 Misc. 116. 

Aftor granting oertloraxi 
A stay enforcement of order re¬ 
voking liquor license cannot be 
granted after granting certiorari or¬ 
der pursuant to application brought 
on by order to show cause contain¬ 
ing stay of operation of statute 
pending determination of application. 
—Yacht Club Catering v. Bruckman, 
11 N.B.2d 345, 276 N.Y. 44. 

82. Ark.—Cook v. Glazer's Whole¬ 
sale Drug Co., 189 S.W.2d 897. 

Conn.—Neubauer v, Idquor Control 


Commission, 20 A.2d 669. 128 Conn. 
113. 

Pa.—In re Chester Bowlers’ Ass’n 
License, Quar.Sess., 28 Del.Co. 126. 
Ses judicata 

A decision for the permittee in a 
suit against him for certain viola¬ 
tions, is res judicata on review of 
the revocation of his permit for the 
same alleged violations.—Kutz v. 
Pennsylvania Alcohol Permit Board, 
145 A. 711, 296 Pa. 149. 

83. Ga—Ebling v. City of Rome, 
188 S.E. 727, 54 Ga.App. 608. 

N.M.—Chiordi v. Jernigan, 120 P.2d 
640. 46 N.M. 396. 

Pa.—In re Pacewicz, 31 A.2d 361, 
152 PaSuper. 123—In re Revoca¬ 
tion of Restaurant Liquor License 
No. R-8981, Issued to John Mami, 
19 A.2d 649, 144 PaSuper. 286. 

84. N.Y.—Townley v. Bru(‘kman, 5 
N,Y.S.2d 899, 168 Misc. 422. 

Pa.—In re Revocation of Samson’s 
Liquor License, 188 A. 82. 121 Pa. 
Super. 110—In re Revocation of 
Marchesanl’s Liquor License, 186 
A, 266. 122 PaSuper. 521. 

Tex.—Texas Liquor Control Bd. v. 
O’Fallon, Civ.App., 189 S.W.2d 885. 
Under some statutes, however, the 
court, on appeal, may pass on the 
relevance and weight of evidence 
outside the record and determine 
what shall be done about it.—City 
of Freeport v, Kaiser, 35 N.B,2d 722, 
311 I11.APP. 197. 

86. U.S,—Strau.ss v. Berkshire, C.C. 
A„ 132 P,2d 530. 

N.Y.—^Yatos V. Mulrooney, 281 N. 
Y.S. 216. 245 App.Div. 146—Scallse 
V. State Liquor Authority, 289 N. 
Y.S. 939, 160 Misc. 390. 

Pa.—Commonwealth v, Lyons, 15 A. 
2d 851, 142 Pa,Super. 54. 

86. N.M.—Chiordi v. Jernigan, 129 
r.2d 640, 46 N.M. 396. 

Tenn.^—Henderson v. Grundy County 
Beer Committee, 141 S.W.2d 901, 
176 Tenn. 397. 

Tex.—Scales v. Texas Liquor Con¬ 
trol Board, Civ.App., 192 S.W,2d 
466—Texas Liquor Control Board 
V. Blacher, Civ.App., 115 S.W.2d 
1030—Texas Liquor Control Board 
V. Jones, Civ.App.. 112 S.W.2d 237 
—Texas Liquor Control Board v. 

302 


Warfield. Civ.App., 110 S.W.2d MS 
—Bradley v. Texas Liquor Control 
Board, Civ.App., 108 S.W.2d 300. 

87. U.S.—Capital Wine & Spirit 

Corp. V. Berkshire, C.C.A., 150 P.2d 
619—Arrow Distilleries v. Alexan¬ 
der, C.C.A., 109 F.2d 397, certio¬ 
rari denied 60 S.Ct. 1005. 310 U.S. 
646, 84 L.Ed. 1412, motion grant¬ 
ed 61 S.Ct. 65, 311 U.S. 613, 85 L. 
Ed. 389—Doran v. Cuba Corona 
Chemical Co., O.C.A.Pa., 4 7 P.2d 
321—Quitt V. Slone, C.C.A.Md., 46 
F.2d 405, certiorari denied 51 S.Ct. 
487, 283 U.S. S39, 75 L.Ed. 1450. 
Conn.—DoMond v. Liquor Control 
Commission, 30 A.2d 547, 120 Conn. 
042. 

N.M.—Chiordi v. Jernigan, 129 I’. 

2d C40, 46 N.M. 396. 

N.Y.—Nicholas & Co. v. Bruckman, 
63 N.Y.S.2d 590, 260 App.Div. 681— 
Toyos V. Bruckman, 41 N.Y.S.2tl 
672, 266 App.Div. 28, appeal denied 
44 N.y.S.2d 102, 266 App.Div. 8S5. 
appeal dismlssod 52 N.l0.2d 960. 
291 N.Y. 746. 

Tex.—Scales v. Texas Liquor Con¬ 
trol Board, (hv.App., 192 S,W.2d 
466—Texas Liquor Control Board 
V. O’Fallon, Civ.App., 189 S.W.2d 
885—Texas Liquor Control Board 
V, Floyd, Civ.App.. 117 S.W.2d 53u 
—Texa.s Liquor Control Board v. 
Blacher, Civ.App., 115 S.W.2d 1030 
—^Tex/is Liquor Control Board v. 
Jones. Civ.App., 112 S.W.2d 227— 
Texas Liquor Control Board v. 
Warffeld, Civ.App., 110 8.W.2d 64« 
—Bradley v. Texas Liquor Control 
Board, Civ.App., 108 S.W.2d 300. 
**Sabstaatial ovidanco’* deftnod as 
aueh relevant evidence as a reason¬ 
able mind might neeopt as adequate 
to support a <*onclu8ion. and enough 
to justify refusal to direct verdict 
If trial were to a jury.—Capitol Wine 
& Spirit Ctjrp, V. Berkshire, C.C,A„ 
150 l«'.2d 619. 

188. Conn.—BonardelU v, Liqutir 

Control Commission, 16 A.2d 357, 
127 Conn. 708. 

Ba.—In re L*avln'« License, Quar. 
Seas., 38 ra.Dlst, & Co. ro 

Revocation License of Grusewski, 
Quar.Sess., 38 Lus.Lef.Reg. 377— 
Appeal of LaBarre, Quar.S«a«., 38 
North.Co. 886. 
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ing.S9 The reviewing court may determine whether 
the revoking authority abused its discretion in mak¬ 
ing the revocation or suspension order,t)ut it will 
not substitute its discretion for that of the revok¬ 
ing authority, and will not disturb its action for 
matters involving the exercise of discretion,^! un¬ 
less it appears from the facts that such discretion 
was clearly and prejudicially abused,or that the 
revoking authority’s action was unreasonable, arbi¬ 
trary, or capricious.^3 

Trial de novo. Under some statutes, the cause 
may be tried de novo in the appellate court, ^ 4 and 
except to the extent that the trial is controlled by 
the statute, the general rules relating to trials de 
novo on appeals apply with respect to the mode 


and scope of the trial.^5 On such trial, the review¬ 
ing court may hear only judicial questions involv¬ 
ing whether there were legal and reasonable grounds 
for the revocation or suspension order;®® but the 
cause is not to be heard and determined anew by 
the court in the same manner as if no hearing had 
been had by the revoking official or board. The 
reviewing court usually conducts an independent in¬ 
quiry, and determines the facts on evidence duly 
presented to it, without regard, or in addition, to 
the evidence offered before the revoking official or 
board,® ^ but, under some statutes, the court cannot 
hear testimony not produced before the revoking 
authority.®® Under some statutes it is the duty of 
the court to decide issues of fact in accordance with 
the weight of the evidence,! and if there is a con- 


Tex.—Scales v. Texas Liquor Con¬ 
trol Board, Civ.App.. 192 S.W.2d 
4G6—McCormick v. Texas Liquor 
Control Board, Civ.App., 141 S.W. 
2d 1004. 

89. Tex.—Scales v. Texas Liquor 
Control Board, Civ.App., 192 S.W. 
2d 466. 

90. Conn.—^De Mond v. Liquor Con¬ 
trol Commission, 30 A.2d 547, 129 
Conn. 642. 

Pa.—In re Pacewicz, 31 A. 2d 361. 
152 Pa.Super. 123—In re Revoca¬ 
tion of Restaurant Liquor License 
No. R-8981. Issued to John Mami. 
19 A.2d 549, 144 Pa.Super. 285. 

91. U.S.—Scott v. Campbell, D.C.N. 
T., 33 F.2d 904, affirmed, C.C.A., 
33 P.2d 905. 

Cal.—Covert v. State Board of 
Equalization, App., 162 P.2d 717. 
Conn.—^De Mond v. Liquor Control 
Commission, 30 A.2d 547, 129 Conn. 
642. 

Pa.—In re Lavin’s License, 38 Pa. 
Dist & Co. 651—Commonwealth v. 
New Deal Civic Club of Dauphin 
County, Quar.Sess., 53 Dauph.Co. 
46. 

'rex.—Texas Liquor Control Board v. 

Floyd, Civ.App., 117 S.W.2d 530. 
Conformity to law or facts 

The court can go no further than 
to make the commission's decision 
conform to law or to a conclusion 
which is the only reasonable one 
on the facts proved.—De Mond v. 
Liquor Control Commission, 30 A.2d 
547, 129 Conn. 642. 

92. Pa.—In re Revocation of Res¬ 
taurant Liquor License No. R-8981, 
Issued to John Mami, 19 A.2d 549, 
144 Pa.Super. 286—In re Lavin's 
License, 38 Pa.Dist & Co. 651. 

23, U.S.—Quitt V. Stone, C.C.A.Md., 
46 F.2d 406, certiorari denied 61 
S.Ct. 487, 283 U.S. 839, 76 L.Ed. 
1450. 

Miss.—Stone v. Parish, 23 So.2d 911. 
N.M.^—Chiordl v. Jemigan, 129 P.2d 
640, 46 N.M. 396. 


Tex.—Scales v. Texas Liquor Con¬ 
trol Board, Civ.App.. 192 S.W.2d 
466—Texas Liquor Control Board 
V. O’Pallon, Civ.App., 189 S.W.2d 
885—Texas Liquor Control Board 
V. Floyd, Civ.App., Il7 S.W.2d 630 
—Texas Liquor Control Board v. 
Blacker, Civ.App., 115 S.W.2d 1030 
—Texas Liquor Control Board v. 
Jones, Civ.App., 112 S.W.2d 227— 
Texas Liquor Control Board v. 
Warfield. Civ.App., 110 S.W. 2d 646 
—Bradley v. Texas Liquor Control 
Board, Civ.App., 108 S.W.2d 300. 

On appeal from Judgment vacating 
order 

On appeal of liquor control board 
from judgment vacating order of 
board canceling permit for sale of 
wine and malt liquors, the court 
would not assume that the adminis¬ 
trator of the board made the order 
of cancellation, capriciously and ar¬ 
bitrarily, when the testimony sup¬ 
ported the conclusions reached.— 
Texas Liquor Control Board v. 
Floyd, Tex.Clv.App., 117 S.W.2d 630. 

94. Pa—Kutz V. Pennsylvania Al¬ 
cohol Permit Board, 146 A. 711, 
296 Pa. 149—In re Suspension of 
Camden County Beverage Co. by 
Pa Liquor Control Board, Quar. 
Sess., 57 Dauph.Co. 143—In re 
Rosato's Liquor License, Quar. 
Sess., 27 North.Co. 813. 

Tex.—Texas Liquor Control Board 
V. O’Fallon, Civ.App., 189 S.W.2d 
886 . 

95. Conn.—Cripps v. Liquor Control 
Commission, 37 A.2d 227, 130 Conn. 
693. 

Tex.—Texas Liquor Control Board v. 
O’Fallon, Civ. App., 189 S.W. 2d 
885 —Texas Liquor Control Board 
V. Floyd, Clv.App., 117 S.W.2d 530 
—Texas Liquor Control Board v. 
Blacker, Civ.App., 115 S.W.2d 1030. 
Bight to Jury trial 

Under some statutes neither par¬ 
ty is entitled to a jury trial.—Texas 
Liquor Control Board v. Jones, Tex. 
Civ.App., 112 S.W.2d 227, 
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96. Conn.—De Mond v. Liquor Con¬ 
trol Commission, 30 A.2d 547, 129 
Conn. 642. 

Tex.—Bradley v. Texas Liquor Con¬ 
trol Board, Civ.App., 108 S.W.2d 
300. 

97. Tex.—Texas Liquor Control 

Board V. Floyd, Civ.App., 117 S.W. 
2d 530—^Bradley v. Texas Liquor 
Control Board, Civ.App., 108 S.W. 
2d 300. 

98. Conn.—Cripps v. Liquor Control 
Commission, 37 A.2d 227, 130 Conn. 
693—De Mond v. Liquor Control 
Commission, 80 A.2d 547, 129 Conn. 
642. 

N.J.—Cino V. Driscoll, 34 A.2d 6, 130 
N.J.Law 535. 

Pa.—In re Wanner*s Liquor License, 
Quar.Sess., 33 Del.Co. 361—In re 
Heaton’s Liquor License, Quar. 
Sess., 30 Del.Co. 469—In re Revo¬ 
cation of Restaurant Liquor Li¬ 
cense R-9858, Issued to Mary’s 
Tavern, Inc., Com.Pl., 8 Fay.L.J. 
40. 

Transcript of record at criminal trial 
held inadmissible 

Conn.—Cripps v. Liquor Control 
Commission, 87 A.2d 227, 130 Conn. 
693. 

Reasons for revocation as evidence 

A statutory provision that the 
reasons for commission’s revocation 
or suspension of permit may be re¬ 
ceived in evidence on appeal does 
not refer to transcript of testimony 
before commission.—Cripps v. Liq¬ 
uor Control Commission, supra. 

99. Tex.—Texas Liquor Control 
Board V. Floyd, Civ.App., 117 S.W. 
2d 530. 

1 , Pa.—In re Revocation of Liquor 
License No. R-8981, Issued to John 
Mami, 19 A.2d 549, 144 Pa.Super. 
285—In re Pope’s Hotel License, 
Quar.Sess., 23 Brie Co. 238—^In re 
Suspension of Club Liquor License 
of West Bangor Men’s Club, Quar. 
Sess., 26 North,Co. 171« 
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flict in the evidence, the court may base its deci¬ 
sion on findings of fact different from those of the 
revoking authority, and either sustain or reverse 
such authority,2 and accordingly, if its findings are 
different, it may impose a less or a more severe pen¬ 
alty than that imposed by the revoking authority.2 
If the court concludes on the basis of facts found 
by it, that the revocation decision was not arbitrary, 
illegal, or an abuse of discretion, the order should 
be sustained and the appeal dismissed,^ but if such 
facts satisfy the appellate court that the action of 
the revoking authority was improper, the appeal 
should be sustained.® 

The order of revocation or. suspension is prima 
facie evidence of its reasonableness and correct¬ 


ness,® and the burden is on the appealing licensee 
or permittee to show that there was no substantial 
evidence before the revoking authority which would 
authorize the revocation or suspension, or that there 
were no facts on which the order could be based. 
The burden generally is not on the revoking author¬ 
ity to produce the testimony on which its order was 
based.S 

Determination and disposition of cause. The 
rules relating to the determination and disposition 
of the cause on an appeal in a civil action usually 
apply in case of an appeal from the decision of an 
administrative official or board revoking or suspend¬ 
ing a liquor license or permit,® such as with regard 


2. Pa .—In re Lehigh Valley Brew- | 
ery Workers Home Ass'n Liquor 
License. 35 A.2d 661, 154 Pa.Super. 
141—In re Pacewicz, 31 A.2d 361, 
152 Pa.Super. 123—In re Revoca¬ 
tion of Restaurant Liquor License 
No. R-8981, Issued to John Mami, 
19 A.2d 649. 144 Pa.Super. 286— 

, In re Boyd’s License, Quar.Sess., 
32 Del.Co. 569—In re Heaton's Liq¬ 
uor License, Quar.Sess., 30 Del.Co. 
469—Appeal of Gugoff, Com.Pl., 57 
Dauph.Co. 105—In re Star Ath¬ 
letic Club, Quar.Sess., 26 Erie Co. 
16—In re Revocation of License of 
Beret sky, Quar.Sass., 38 Luz.Leg.' 
Reg. 105. 

3. Pa—^Blite Social Club and De¬ 
bating Soc. Liquor License Case, 
40 A.2d 883, 166 Pa.Super, 467— 
In re Lehigh Valley Brewery 
Workers Home Ass'n Liquor Li¬ 
cense, 35 A.2d 561, 154 Pa.Super. 
141—In re Pacewicz, 31 A.2d 361, 
162 Pa.Super. 123—In re Revoca¬ 
tion of Restaurant Liquor License 
No. R-8981, Issued to John Mami, 
19 A.2d 649, 144 PaSuper. 286— 
In re Wanner's Liquor License, 
Quar.Sess., 33 Del.Co. 361—In re 
Boyd’s License, Quar.Sess., 32 Del. 
Co. 6G9—In re Star Athletic Club, 
Quar.Sess., 26 Brie Co. 15—In re 
Lucke’s License, Quar.Sess., 45 
Lack.Jur. 186—Appeal of Andras- 
eik, Quar.Sess., 32 Luz.Leg.Reg. 
369—In re Blanco, Quar.Sess,, 32 
Luz.Leg.Reg. 294—Appeal of Gru- 
sewskl, Quar.Sess., 32 Luz.Leg. 
Reg, 293—In re Pompeo's License, 
Com.Pl,, 57 York Leg.Rec. 84. 
Penalty oanaot be decreased or in- 

creased where the appellate court 
does not And the facts to bo other¬ 
wise than as found by the board.— 
Pine Grove Fish and Game Protec¬ 
tive Ass'n Liquor License Case, 40 
A.2d 885, 156 Pa.Super. 462. 

4. U.S.—^Elsinore Perfume Co, v, 
Campbell, D.C.N.T., 26 F.2d 746, 
reversed on other grounds, C.C.A., 
31 P.2d 236, certiorari denied 49 


S.Ct 512, 279 U.S. 870, 73 L.Ed. 
1006. 

Conn.—Cripps v. Liquor Control 
Commission, 37 A.2d 227, 130 Conn. 
693. . j 

Pa.—^In re Revocation of Restaurant 
Liquor License Issued to Riffert, 
Quar.Sess., 37 Berks Co. 21, 58 
York Leg.Rec. 121—In re Boyd’s 
License, Quar.Sess., 32 Del.Co. 569 
—In re Heaton’s Liquor License, 
Quar.Sess., 30 Del.Co. 469. 

Tex.—Texas Liquor Control Board 
V. Smalley, Civ.App., 129 S.W.2d 
466—Texas Liquor Control Board 
V. Jones, Civ.App., 112 S.W.2d 227. 

5. Conn.—Cripps v. Liquor Control 
Commission, 37 A.2d 227, 130 Conn. 
693. 

Pa.—^Appeal of Gugoff, Com.Pl., 67 
Dauph.Co. 105—In re Cohn’s Li¬ 
cense, Quar.Sess., 32 Del.Co. 572. 

6 . Pa.—^E. & S. Motor Transp. Co. 
V. Pennsylvania Alcohol Permit 
Board, 146 A. 536, 295 Pa. 304. 

Tex.—Texas Liquor Control Board 
V. O’Fallon, Civ.App., 189 S.W.2d 
885—Texas Liquor Control Board 
V. Lanza, Civ.App., 129 S.W.2d 
1163, error dismissed, judgment 
correct—Texas Liquor Control 
Board v. Marine Exchange St)cial 
Club, Civ.App., 127 S.W.2d 967— 
Texas Liquor Control Board v. 
Jones, Civ.App., 112 S.W.2d 227. 
Where there was subetantlal and 
positive evidence warranting cancel¬ 
lation of permit, the appellate court 
cannot presume that the revoking 
authority acted capriciously in can¬ 
celing the permit.—McCormick v. 
Texas Liquor Control Board, Tex.Civ. 
App., 141 S.W.2d 1004. 

Decision of board is ooncloslve if 
it finds any reasonable basis in fact 
and is not arbitrary.—Texas Liquor 
Control Board of O’Pallon, Tex.Civ. 
App., 189 S.W.2d 885. 

7. Conn.—Cripps v. Liquor Contn>l 
Commission, 37 A.2d 227, 130 Conn. 
693. 

Pa ,—& S, Motor Trnnsp. Co, v. 
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Pennsylvania Alcohol Permit 
Board, 145 A. 536, 205 Pa. 394. 

Tex.—Texas Liquor Control Board v. 
O’Fallon, Civ.App., 189 S.W.2d 885 
—Texas Liquor Control Board v. 
Duvall, Civ.App., 170 S.W.2d 820. 
error refused—McCormick v. Tex¬ 
as Liquor Control Board, Civ.App., 
141 S.W.2d 1004—Texas Liquor 
Control Board v. Lanza, Civ.App.. 
129 S.W.2d 1153, error dismls.sed, 
judgment correct—Texas Liquor 
Control Board v. Marine Exchange 
Social Club, Civ.App., 127 S.W.2d 
967—Texas Liquor Control Board 
V. Jones, Civ.App., 112 S.W.2d 227. 
Burden of going forward 

Appellant has the burden of prov¬ 
ing facts showing that eommis.sion’s 
decision wa.s unwarrant<Ki in law or 
abuse of di.scretion and, as incl<3enl 
thereto, has burden of going for¬ 
ward with evidence and right of re¬ 
buttal, whether appeal i.s from re¬ 
fusal to grant permit or from hum- 
pension or revocation of permit al¬ 
ready granted.—Cri|>p» v. Liquor 
Control Commission, 37 A,2d 227, 2 30 
Conn. 693. 

Bvidenoe held insiilELclent to sustain 
burden 

Tex.—McCormick v, Texas Ijiquor 
Control Board, Civ.App., 141 S.W. 
2d 1004—Texua Idquor Contnd 
Board v, Civ.App., 129 S.W. 

2d 1153, error judgment 

correct, 

8, Tex.—Texas Liquor Control 
Board V, Marine Exchange Social 
Club, riv.App., 127 8.W.2t! 967. 
Burden of proof held ou board 
Fa.—In re Cohn’s License, Qunr. 
Sees., 32 Del.Co. 572 -In re Revo¬ 
cation of Restaurant Liquor Ll- 
censo R-9858, Issued to Mary's 
Tavern, Inc„ Com.PI., 8 Fay L.J. 
40—In re Rosato's Liquor I>lcense, 
Quar.Sess., 27 North.Co. 313—Ap¬ 
peal of Fela, Quar.Sess., 88 Lux. 
Leg.Reg. 243, 

19. U.S.—Shreveport Drug Co, v, 
’ Jackson, D.C.La., S 7,2d 64, 
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to the affirmance,^® modification,or reversal or 
setting asidei2 of the order; and with regard to re¬ 
manding the cause to the revoking official or 
board.^2 Where the charges against the licensee 
are not supported by substantial evidence, the re¬ 


viewing court may order the revocation or suspen¬ 
sion order to be annulled,without prejudice to a 
new investigation and hearing, if the record is 

confused.^5 

Reinstatement, Under some statutes, the review- 


Pa.—In re Boyd’s License, Quar. 
Sess., 32 Del.Co. 569—In re Pope’s 
Hotel License, Quar.Sess., 23 Erie 
Co. 238—Appeal from Suspension 
of Restaurant Liquor License, 
Quar.Sess., 42 Lack.Jur. 9—Appeal 
of Lenahan, Quar.Sess., 33 Luz. 
Leg'.Reg’. 394—Appeal of Jiamelli, 
Quar.Sess., 32 Luz.Leg.Ileg. 305— 
Appeal of LaBarre, Quar.Sess., 28 
North. Co. 385—Appeal of Pee, 
Quar.Sess., 87 Pittsb.Leg.J. 565. 

10. D.C.—Middlesboro Liquor & 
Wine Co. v. Berkshire, 133 F.2d 
39, 77 U.S.App.D.C. 88. 

N.T.—-Levine v. O’Connell, 51 N.Y.S. 
2d 130, 268 App.Div. 936, appeal 
denied 52 N.Y.S.2d 959, 268 App. 
Div. 1076—Conomon v. New York 
State Liquor Authority, 3 N.Y.S. 
2d 247, 264 App.Div. 650, affirmed 
16 N.E.2d 115, 278 N.Y. 691. 

Pa.—In re Saybolt's License, 63 Pa. 
Dist. & Co. 468—Pennsylvania Liq¬ 
uor Control Board v. Italo-Ameri- 
can Democratic Club of Reading, 
Quar.Sess., 38 Berks Co. 107— 
Pennsylvania Liquor Control 
Board v. Kretz, Quar.Sess.. 37 
Berks Co. 18—In re Wanner’s Liq¬ 
uor License, Quar.Sess., 33 Del.Co. 
361—In re Barry Liquor License 
Revocation, Quar.Sess., 28 Erie 
Co. 45—In re Spa Liquor License 
Revocation, Quar.Sess., 28 Erie Co. 
22—In re Revocation of Liquor 
License No. C-2218, Quar.Sess., 21 
Erie Co. 151—In re Revocation of 
Liquor License, Quar.Sess., 20 Erie 
Co. 201—^Appeal of Giunta, Quar. 
Sess., 33 Luz.Leg.Reg. 414—In re 
Revocation of Beverage License of 
Bacwicz, Quar.Scs.s., 32 Luz.Leg. 
Reg. 404—Appeal of Kovacs, Quar. 
Sess., 28 North.Co. 192. 

Tex.—Texas Liquor Control Board v. 
Floyd, Civ.App., 117 S.W.2d 630. 

11. Conn.—Bonardelli v. Liquor 
Control Commission, 16 A.2d 367, 
127 Conn. 708. 

Pa.—San Mango Di Quino Citizens 
Mut. Ben. Soc.’s License. Quar. 
Sess., 45 Lack.Jur. 186—In re Rev¬ 
ocation of Restaurant Liquor Li¬ 
cense Issued to Uhler, Quar.Sess., 
21 Lehigh Co.L.J. 210—Appeal of 
Nlemenski, Quar.Sess., 37 Luz.Leg. 
Reg. 155—Appeal of Kornowa, 
Quar.Sess., 33 Luz.Leg.Reg. 431, 
10 Som.Leg.J. 37—In re Revoca¬ 
tion Liquor License of Tarleton, 
Quar.Sess., 33 Luz.Leg.Reg. 269— 
Appeal of Marian, Quar.Sess., 32 
Luz.Leg.Reg. 416. 

Compromise 

Suspension modified with permls- 
sjlon to board to accept an offer in 
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compromise In lieu of suspension.— 
In re Revocation of Restaurant Liq¬ 
uor License No. R-8981, Issued to 
John Mami, 19 A.2d 549, 144 Pa 
Super. 286—^Appeal of Krzywicki, 
Pa.Quar.Sess., 38 Luz.Leg.Reg. 361— 
Appeal of Andreuzzi, Pa.Quar.Sess., 
38 Luz.Leg.Reg. 101—In re Revoca¬ 
tion of Ciampi License, PaQuar. 
Sess., 33 Luz.Leg.Reg. 449—^Appeal 
of Wilski, PaQuar.Sess., 33 Luz. 
Leg.Reg. 332. 

Revooation modified to suspension 
Pa.—In re Wapner’s License, 35 Pa 
Dist. & Co. 533—^Appeal of Mantis, 
Quar.Sess., 37 Berks Co. 26—In re 
Revocation of License of Pirl, 
Quar.Sess., 8 Fay.L.J. 79—In re 
Appeal Wyoming Co-Operative 
Ass’n, Quar.Sess., 35 Luz.Leg.Reg. 
270—Appeal of Syrian Social Club, 
Quar.Sess., 34 Luz.Leg.Reg. 103— 
Appeal of Onifer, Quar.Sess., 33 
Luz.Leg.Reg. 182—In re Kauff¬ 
man’s License, Quar.Sess., 68 York 
Leg.Rec. 47—^In re South End 
Democratic Club License, Quar. 
Sess., 64 York Leg.Rec. 104. 
RevocatiJon sustained, but forfeiture 
of bond reversed 

Pa—Appeal of Klover Club No. 798, 
Quar.Sess., 40 Lack.Jur. 187—^Ap¬ 
peal of Sachetti, Quar.Sess., 32 
Luz.Leg.Reg. 452—^In re Appeal of 
Balsavage, Quar.Sess., 32 Luz.Leg. 
Reg. 451. 

Modification held improper 
Pa.—In re Revocation of Retail Dis¬ 
penser’s Bating Place License No. 
E—914, 25 A.2d 778, 149 Pa.Super. 
97—^Appeal of Denke, Quar.Sess., 
38 Luz.Leg.Reg. 133—In re Revo¬ 
cation of License of Beretsky, 
Quar.Sess., 38 Luz.Leg.Reg. 105. 
12. XJ.S.—Bay State Distributing 
Corporation v. Doran, D.C.Mass., 
33 F.2d 782, modified on other 
grounds, C.C.A., Doran v. Bay 
State Distributing Corporation, 36 
F.2d 667. 

Ky.—Leister v. State Alcoholic Bev¬ 
erage Control Board, 168 S.W.2d 1, 
292 Ky. 705. 

N.Y.—Sosti V. Bruckman, 18 N.Y.S. 

2d 303, 259 App.Div. 776. 

Pa.—^Appeal of Sternfeld, 42 Pa.Dist. 
& Co. 15—In re Revocation of Li¬ 
cense of Pirl, Quar.Sess., 8 Fay. 
L.J. 79—In re Revocation of Li¬ 
cense of Basick, Quar.Sess., 33 
Luz.Leg.Reg. 485—^Appeal of Szot, 
Quar.Sess., 33 Luz.Leg.Reg. 287— 
In re Shupshinskas, Quar.Sess., 32 
Luz.Leg.Reg. 295. 

Tex.—Texas Liquor Control Board 
V. Maceo, Civ.App., 147 S.W.2d 964, 
error dismissed, judgment ‘correct 
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—Texas Liquor Control Board v. 
Green, Civ.App., 146 S.W.2d 478, 
error dismissed. 

Order prohibiting exercise of per¬ 
mit during suspension period 
U.S.—Strauss v. Berkshire, C.C.A., 
132 F.2d 630. 

Reversal held not warranted 
Pa.—Pine Grove Fish and Game 
Protective Ass’n Liquor License 
Case, 40 A.2d 885, 156 Pa.Super. 
462—In re Lehigh Valley Brewery 
Workers. Home Ass’n, Liquor Li¬ 
cense, 35 A.2d 561, 164 Pa.Super. 
141—In re Heaton’s Liquor Li¬ 
cense, Quar.Sess., 30 Del.Co. 469. 
Tex.—Scales v. Texas Liquor Con¬ 
trol Board, Civ.App., 192 S.W.2d 
466:—Texas Liquor Control Board 
V. Blacher, Civ.App., 116 S.W.2d 
1030. 

13. Ill.—City of Freeport v. Kaiser, 

35 N.E.2d 722, 311 Ill.App. 197. 
Tests 

Where appealing permittee made 
motion that entire record be remand¬ 
ed to district supervisor for purpose 
of receiving additional evidence and 
on appeal made application request¬ 
ing court to remand case, the tests 
to be applied in determining merits 
of the motion and the application 
were the materiality of the evidence 
sought to be adduced and the suffi¬ 
ciency of the grounds for failure to 
produce such evidence at the hear¬ 
ing before the district supervisor.— 
Strauss v. Berkshire, C.C.A., 132 F. 
2d 530. 

lO^on to remand denied 

U.S.—Strauss v. Berkshire, supra. 

14- N.Y.—President on Swan Lake 
V. O’Connell, 56 N.Y.S.2d 434, 269- 
App.Div. 805—^Nicholas & Co. v. 
Bruckman, 63 N.Y.S.2d 690, 269 
App.Div. 681—^Asche-Bandor Cor¬ 
poration V. Bruckman, 53 N.Y.S.2d 
691, 269 App.Div. 681—A1 Del 

Monico, Inc., v, Bruckman, 19 N. 
Y.S.2d 1011, 259 App.Div. 954— 
Leonard v. Bruckman, 14 N.Y.S.2d 
662, 257 App.Div, 1097, affirmed 
30 N.B.2d 495, 284 N.Y, 650—Gaz- 
dun V. Bruckman, 9 N.Y.S.2d' 270, 
266 App.Div. 882, appeal dismissed 
20 N.E.2d 1007, 280 N.Y. 621, ap¬ 
peal denied 21 N.B.2d 198, 280 N. 
Y. 689. 

Annulment order reversed 
N.Y.—Daly v. O’Connell, 49 N.Y.S. 
2d 167, 268 App.Div. 820, affirmed 
69 N.E.2d 449, 293 N.Y. 863. 

15. N.Y.—In re Kulak, 6 N.Y.S.2d 
220, 254 App.Div. 826, reargument 
denied 6 N.Y.S.2d 652, 254 App.Dlv.. 
936. ' 



§ 178 


INTOXICATING LIQUORS 


48 O.J.S. 


ing court may not order a reinstatement of a re¬ 
voked permit after its expiration date but it may 
restore to the permittee all the rights which he lost 
through an improper revocation of his permit even 
after the expiration thereof,on his compliance 
with prescribed conditions.^^ 

b. Certiorari 

Under some statutes certiorari will lie to review an 
order revoking or suspending a liquor license or permit, 
and ordinarily the general rules relating to certiorari 
apply. 

Although it has been held that the revocation of 
a liquor permit is not a judicial act and, conse« 
quently, is not reviewable by certiorari,under 
some statutes a writ of certiorari, or an appeal in 
the nature of certiorari, will lie to review a revo¬ 
cation or suspension ordcr,20 at least where there is 
no provision made for a specific method of ap¬ 


peal and except to the extent that the review is 
controlled by the statute,^^ the general rules relat¬ 
ing to certiorari apply.23 

The writ brings up for review the question 
whether the revoking authority acted regularly and 
within the scope of its jurisdiction.24 The court 
reviews only the record to determine whether the 
order of revocation or suspension is supported by 
the evidence,25 without regard to the reasoning or 
statements in the revoking authority's conclusions.26 
If there is competent evidence to support the or¬ 
der appealed from, the appellate court will not 
weigh conflicting evidcnce.27 

c. Review in Equity 

Under some statutes a suit In equity may be main¬ 
tained to review an order or Judgment revoking a liquor 
license or permit; and, except aa controlled by such stat- 


16. Ohio.—State ex rel. Gutter v. 
Hawley, App., 44 N.E.2d S14. 

Suit for reinstatement see supra § 
177. 

A permit which has expired by 
lapse of time may not he revived, 
on review of an order revoking the 
permit.—Doran v. Bay State Dis¬ 
tributing Corporation, C.C.A.Mass., 
36 F.2d 657. 

17. Ohio.—Slate ex rel. Gutter v. 
Hawley, App., 44 N,E.2d 814. 

Pa,—Appeal of Occullo, Quar.Sess., 
43 Lack.Jur. 5. 

la XJ.S.—Shreveport Drug Co. v. 
Jackson, D.C.La., 2 F.2d 65. 

19. Ga.—Acree v. Ragsdale, 4 S.E. 
2d 708, 60 Ga.App. 717. 

20. Colo.—Norton v. Kirschwing, 
164 P.2d 471. 

N.T.—Gelces v. State Liquor Author¬ 
ity, 278 N.Y.S. 328, 154 Misc. 517 
—People ex rel. ICatz v. Sisson, 
168 N.y.S, 501, 102 Misc. 186. 

21. S.C.—Feldman v. South Caro¬ 
lina Tax Commission, 26 S.E.2d 
22 , 203 S.C. 49. 

Appeal to superior court from an 
order of the court of quarter ses¬ 
sions, on an appeal from a revoca¬ 
tion decision of the liquor control 
board, is in the nature of certiorari, 
since no right of appeal is spociiical- 
ly given in such a case.—In re 
racewicz, 81 A.2d 361, 152 Pa,Super. 
123--Appeal of Martin’s Grill, 27 A. 
2 d 293, 149 Pa.Super. 186--In Revo¬ 
cation of Restaurant Liquor License 
No. R-8981, Issued to John Mami, 
19 A.2d 640, 144 Pa.Super. 285—Com- 
tuonwealth v. Lyons, 16 A.2d 851, 142 
ra.Supor. 54—Commonwealth v. Hil¬ 
debrand, 11 A.2d 688, 139 Pa.Super. 
304—Appeal of Wolf. 176 A. 260, 
115 Pa.Super. 514—In rc Mark, 176 
A. 254, 115 Pa.Super. 256—Common¬ 
wealth V. West Philadelphia Fidelio 


Mannerchor, 175 A. 434, 115 Pa.Su¬ 
per. 241. 

22. Ill.—City of Freeport v. Kaiser, 
35 N.E.2d 722. 311 Ill.App. 197. 

Statutory procedure compared with 
certiorari 

The procedure provided by Liquor 
Control Act for review of a decision 
of liquor control commission by the 
circuit court differs from procedure 
In common-law certiorari in that 
court is not only given power to 
remand the case for failure of com¬ 
mission to receive proper evidence, 
but also circuit court may pa.*<s on 
relevancy and weight of evidence 
outside the record and determine 
what shoxild be done about it.—City 
of Freeport v. Kaiser, supra. 

23. Colo.—Norton v. Kirschwing, 
JG4 P.2d 471. 

Dismissal of writ 

Colo.—Norton v. Kirschwing. supra. 
N.y.—Yates v. Mulrooney, 282 N.Y. 
S. 960, 157 Misc. 116. 

24. Mo.—State ex rel. Spencer v. 
Anderson, App., lOl S.W.2d 530. 

Okl.—Walker v. Womack, 72 i‘.2d 
610, 181 Okl, 34, 

Pa.—Appeal of Martin’s Grill, 27 A. 
2d 293, 149 PASuper. 1K5—In re 
Revocation of Restaurant Liquor 
License No. H-S981, Issued to John 
Mami, 19 A.2d 549, 144 Pa.Super. 
285. 

25. N.y. —Scallse v. State Liquor 

Authority, 289 N.Y.S. 030. 160 

Misc. 390. 

Pa.—Appeal of Askounea, 19 A.2d 
84$, 144 Pa. Super. 293—Common¬ 
wealth V. Hildebrand, ll A.2d 688, 
139 Pa.Super4 304—la re Revoca¬ 
tion of Marchoaani's Liquor Li¬ 
cense, ISO A. 266, 122 Pa.Super. 
621—In re Revocation of Kosutic’s 
License, 184 A. 683, 122 Pa.Super. 
104. 


S.C.—Feldman v. South Carolina Tax 
Commission, 26 S.E.2a 22, 203 S.C. 
49. 

XSvldeuoe not part of record will 
not be considered.—Stale cx rel. 
Spencer v. Anderson, Mo.App., 101 
S.W.2d 530. 

Bvidenco held sufficieut 

N.Y.—Scalise v. State Liquor Au¬ 
thority, 289 N.Y.S. 939, 160 Misc. 
300. 

Pa.—In re Revocation of Marchc- 
aani’.s Liquor License, 186 A. 266. 
122 ra.Super. 521. 

26. N.J.—Veaey v. Drl.Mcoll, 40 A. 
2d 291. 132 N.J.Luw 203. 

Statements not reviewable 
Where oommiHsloncr slated in his 
conclu.sions that llc(‘n.sc<» was man- 
datorily disqualified from holding a 
renewal license and could not he em¬ 
ployed on licensed pnuj\is«*a, but 
commissioner’s ortier nu^rely sus¬ 
pended license, order mn<io no ad¬ 
judication of statiunent in conclu¬ 
sions, statements wtu'e not part of 
order, and statements were not sub¬ 
ject to review by certiorari, however 
hurtful statements might be to 11- 
conace.—Vesey v. Driscoll, supra. 
Decision serving double purpose 
Where comniiwHiom‘r'« decision 
I was 80 framed as to eontain at its 
conclusion the dlreelive provisions 
of an order and no other <»rder than 
It was printed, the appellate court 
would assume that the d«*elHU>n was 
intended to serve the double purpose 
of giving commlHsUmer’s eoueluslons 
and of constituting the appropriate 
order.—Board of Com’rs of Town of 
Phillipsburg v, Burnett, 14 A.2d 533, 
125 N.J.Law 167. 

27. Pa.—^Appeal of Martin's OrJll, 
27 A.2d 293. 149 Pa.Super. 185— 
In re Revocation of Marchesanre 
Liquor License, 186 A. 266, 122 Pa. 
Super. 52 L 
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utes, the review Is governed by the general rules relat¬ 
ing to reviews In equity. 

Under some statutes a suit in equity, or bill of 
review, may be maintained to review the revoca¬ 
tion or cancellation of a liquor license or permit^S 
Except to the extent that the review is controlled 
by such statute,29 the rules relating to bills of re¬ 
view generally, as discussed in Equity §§ 635-655, 
apply ;30 such as with respect to the right of re¬ 
view and the parties thereto,the time for com¬ 
mencement of the suit,32 the grounds for the re- 
view,33 the pleadings and proof,34 and the decree 


§ 178 

or judgment of the ‘ reviewing court.35 
Although there is authority to the contrary,3fi it 
is generally held that the hearing on such a re¬ 
view is by trial de novo,37 and the evidence is not 
confined to the record of the hearing before the 
commissioner or board.38 The burden of proof is 
on plaintiff to show that the action of defendants 
was illegal.39 

On such review the court has jurisdiction only to 
correct errors of law, and to determine whether the 
revocation of the license or permit was supported 
by legal evidence,^® or whether it was clearly arbi- 
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23. U.S.—M. H. McCarthy & Co. v. 

Doran, D.C.Mass., 40 F.2d 0G3. 
Ark.—Cook V. Glazer’s Wholesale 
Drug Co., 189 S.W.2d 897—Blum v. 
Ford, 107 S.W.2d 340, 194 Ark. 
393. 

Ky.—Keller v. Kentucky Alcoholic 
Beverage Control Board, 130 S.W. 
2d 821, 279 Ky. 272. 

Moot questions 

(1) Under some statutes It has 
been held that the suit becomes 
moot after the permit has expired 
by its own terms.—Morgenthau v. 
Mifflin Chemical Corporation, C.C.A. 
Pa., 93 F.2d 82, rehearing denied 94 
F.2d 650. 

(2) The contrary, however, has 
been held under other statutes.— 

M, H. McCarthy & Co. v. Doran, D. 
C.Mass., 40 F.2d 9G3. 

29. U S.—Prank J. Smith & Son v. 
McCampbell, D.C.N.Y., 52 F.2d 878 
—M. H. McCarthy & Co. v. Doran, 
D.C.Mass., 40 P.2d 963—Doran v. 
Bay State Distributing Corpora¬ 
tion, C.C.A.Mass., 36 P.2d 657— 
Shapiro v. Lyle, D.C.Wash., 30 P. 
2d 971, appeal dismissed, C.C.A., 
36 P.2d 1021. 

Court acts under special statute 
and for limited purposes in review¬ 
ing administrator’s revocation of 
liquor permit and is not acting un¬ 
der general equity power.—Prank J. 
Smith & Son v. McCampbell, D.C. 

N. Y.. 62 F.2d 878. 

30. U.S.—J. & A. Moeschlin v. Dor¬ 
an, D.C.Pa.. 38 P.2d 270. 

Motion for preliminary relief de¬ 
nied 

U.S.—Caserta v. Mills, D.C.N.Y., 28 
P.2d 637. 

31. U.S.—^Vollmer Beverage Co. v. 
Blair, D.C.Pa., 2 P.2d 469. 

Under Uational Prohibition Act 
U.S.—Munyon Remedy Co. v. Mellon, 
D.C.Pa., 33 F.2d 909, affirmed, C.C. 
A., Wynne v. Mellon, 62 F.2d 404, 
76 A.L.R. 1241—Ft. Edward Pood 
Products Corporation v. McCamp¬ 
bell, D.C.N.Y., 23 P.2d 944—Dami 
V. Canfield, D.C.N.Y., 5 P.2d 633— 
O’Sullivan v. Potter, D,C.Mass., 
290 P. 844—Bay State Wholesale 


Drug Co. V. Potter, D.C.Mass., 277 
F. 529. 

32. U.S.—M. H. McCarthy & Co. v. 
Doran, D.C.Mass., 40 P.2d 963— 
Hoell V. Mellon, D.C.N.Y., 4 P.2d 
859. 

£3, U.S.—W. H. Long & Co. v. 

Campbell, D.C.N.Y., 28 P.2d 422. 
Ark.—Blum v. Ford, 107 S.W.2d 340, 
194 Ark. 393. 

34. Ky.—Keller v. Kentucky Alco¬ 
holic Beverage Control Board, 130 
S.W.2d 821. 279 Ky. 272. 

Government may plead and prove 
other violations of the law than the 
one originally relied on.—O’Sullivan 
V. Potter, D.C.Mass., 290 P. 844. 

33. Ky.—^Keller v. Kentucky Alco¬ 
holic Beverage Control Board, 130 
S.W.2d 821, 279 Ky. 272. 

3G. U.G.—Senger Drug Co. v. Mel¬ 
lon, D.C.IIL, 20 P.2d 1000. 

37. U.S,—Qualtop Beverages v. 

MacCampbell, D.C.N.Y., 22 P.2d 

; 417, reversed on other grounds, 

: C.C.A., 31 P.2d 260—Velvo Chemi¬ 

cal Laboratories v. Mellon, D.C.N. 
Y., 13 P.2d 1019—Hoell v. Mellon, 
D.C.N.Y., 4 P.2d 859. 

33 C.J, p 563 note 86. 

Fairness as test 

The administrative officer conduct¬ 
ing a hearing on the question of 
canceling a permit is engaged in the 
discharge of an administrative func¬ 
tion and his act in admitting evi¬ 
dence is to be tested by the require¬ 
ment of fairness.—Morgenthau v. 
Mifflin Chemical Corporation, C.C.A. 
Pa., 93 F.2d 82, rehearing denied 94 
P.2d 660. 

Trial of oase 

Statute held to require a trial of 
the case, and not a trial of the ad¬ 
ministrative trial.—McGill v. Mellon, 
D.C.Mass., 5 P.2d 262. 

38. U.S.—Qualtop Beverages v. 

MacCampbell, D.C.N.Y., 22 F.2d 

417, reversed on other grounds, C. 
C.A., 31 P.2d 260—Schnitzler v. 
Yellowley, D.C.N.Y., 290 F. 849. 
The LLvestigatiou may cover wide 

latitude; but it is not the duty of 
the court to administer law, except 
where there appears to be a clear 
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abuse of powers by commissioner 
or his agents.—Shreveport Drug Co. 
V. Jackson, D.C.La.. 2 F.2d 64. 
Evidence held inadmissible 
U.S.—Qualtop Beverages v. McCamp¬ 
bell, C.C.A.N.Y., 31 P.2d 2^*0, 

On reconsideration of order denying 
rehearing 

Although testimony submitted in 
criminal case could not be incorpo¬ 
rated in record of suits to review 
cancellation of permit, reviewing 
court, on application for reconsider¬ 
ation of order denying plaintiff’s pe¬ 
tition for rehearing, may examine it 
as fully as if it had been incorpo¬ 
rated in record.—Morgenthau v. 
Mifflin Chemical Corporation, C.C.A. 
Pa., 94 P.2d 650, denying rehearing 
93 P.2d 82. 

39. U.S.—Goldberg v. Yellowley, D. 

C. N.Y., 290 F. 389. 

40. U.S.—Meinwald v. Doran, D.C. 
N.Y., 60 F.2d 261—Prank J. Smith 
& Son V. McCampbell, D.C.N.Y., 62 
P.2d 878—DeLuca v. Stone, D.C. 
Md., 45 P.2d 846—Wax v. Moss, 

D. C.N.Y., 44 F.2d 672—Liotta v. 
Mellon, D.C.N.Y., 42 P.2d 262— 
Pitts ton Beverage Co. v. Doran, D. 
C.Pa., 38 F.2d 689—J. & A. Moesch¬ 
lin V. Doran, D.C.Pa., 38 P.2d 270 
—Herbert v. Anstine, C.'C.A.Md., 
37 P.2d 652—Burns v. Doran, C.C. 
A.Pa., 37 P.2d 484—Qualtop Bev- 
erages v. McCampbell, C.C.A.N.y., 
31 P.2d 260—^Elsinore Perfume Co. 
V. Campbell, C.C.A.N.Y., 31 F.2d 
235, certiorari denied 49 S.Ct. 612, 
279 U.S. 870, 78 L.Ed. 1006—Blair 
v. Graupner, C.C.A,Pa., 29 P.2d 816 
—Santangelo v. Blair, D.C.N.Y., 28 
F.2d 876—Kaliner v. Blair. C.C.A. 
Pa., 26 P.2d 46—Ft. Edward Food 
Products Corporation v. McCamp¬ 
bell. D.C.N.Y., 23 F.2d 944—Pox v. 
Blair, D.C.Pa., 20 P.2d 235—Hoell 
V. Mellon, D.C.N.Y., 4 P.2d 859. 
The mere fact that different con¬ 
clusions could have been reached, or 
that the court’s view of the facts is 
different from that of the revoking 
authority, is not ground for set¬ 
ting aside the revocation.—Mt. Mor¬ 
ris Distributing Corporation v. Dor¬ 
an, D.C.N.Y., 36 F.2d 489. 
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trary or capricious.”*^ The court will reverse the 
revocation only where it was clearly wrong,*2 and 
will not disturb the findings in the revocation pro¬ 
ceedings unless error of law was committed,^*2 or 
the findings were not supported by the evidence.'*^ 

§ 179. Restraining or Compelling Action of 
Licensing Authorities 

An improper or unauthorized revocation or suspen¬ 
sion of a liquor license or permit may be restrained by 
an injunction or writ of prohibition. 

A judicial proceeding is not available to forbid 
or restrain the proper exercise of the power of rev¬ 
ocation of a permit or license,*^ However, an in¬ 
junction may be issued to restrain the improper 
revocation or supension of a permit or license,*^ or 
to restrain the administrative officials from refusing 
to recognize the permit or license, *7 or from in¬ 


terfering with the exercise of rights thereunder.*2. 
However, the permittee or licensee is not entitled 
to injunctive relief .until a prescribed administra- 
■ tive remedy has been exhausted,*^ even though the 
constitutionality of 'the statute prescribing such 
reinedy is undecided.^® A writ of prohibition may 
be used to restrain the board from revoking a li¬ 
cense, if it is shown that it has no power to take 
the contemplated action.^*- 

§ 180. Effect of Revocation 

The revocation of a liquor license or permit ex¬ 
tinguishes all rights and privileges acquired or held un¬ 
der it, and makes future transaction thereunder unlaw¬ 
ful. 

The revocation of a liquor license or permit ex¬ 
tinguishes all rights and privileges acquired or held 
under it, and makes all future sales or transactions 
by the former licensee or permittee unlawful, ^nd 


StiJaciency of citation cannot arise. 
—^Velvo Chemical Laboratories v. 
Mellon. D.C.N.Y., 13 F.2d 1010. 

41. U.S.—Melnwald v. Doran, D.C.N. 
y., 60 F.2d 2G1—Frank J. Smith 
& Son v. McCampbell, D.C.N.Y., 
52 F.2d 878—Do Luca v. Stone, 
D,C.Md., 45 F.2d 846—J. & A, 
Mooschlin v. Doran, D.C.Pa., 38 

2d 270—Qualtop Beverages v. Mc- 
CampbelU C.C.A.N.Y., 31 F.2d 260 
—Elsinore Perfume Co. v. Cump- 
bell, C.C.A.N.y., 31 F,2d 235, cer¬ 
tiorari denied 4D. S.Ct. 512. 279 U. 
S. 870, 73 L.Ed. lOOG—Santangolo 
V. Blair, D.C.N.Y., 28 P.2d 875— 
Kaliner v. Blair, C.C.A.Pa„ 26 F. 
2d 46. 

42. U.S,—Mascola v. Mellon, D.C.N. 
y., 25 F.2d 173. 

43. U.S,—Herbert v. Ansllne, C.C.A. 
Md., 37 P.2d 652—Romeo v. Camp¬ 
bell, C.C.A.N.Y., 36 P,2d 704—Mun- 
yon Remedy Co. v. Mellon, D.C.Pa,, 
33 F.2d 990. amrmed, C.C.A,. 
AVynne v. Mellon, 52 F.2d 404, 76 
A.L.R 1241—D. P. Paul & Co, v. 
Mellm, D.C.N.Y., 24 F.2d 738. 

44. U.S.—Morgrenthau v, Miihin 
Chemical Corporation, C.C.A.Pa., 93 
F.2d 82, rehuarlnff denied 04 F.2d 
550—Wax V. Moa.s, D.aN.Y., 44 F. 
2d 672—Herbert v. Anatine, C.C.A, 
Md.. 37 F.2d 652—Higgins v. Mills, 
C.C.A.N.Y., 22 F.2d 913, followed 
in, C,C.A., W. H, Long & Co, v. 
Campbell, 34 F.2d 646, alhrmed 
Campbell v. W. H. Long & Co., 50 
S.Ct. 416, 281 U.S. 610, 74 L.Ed. 
1070. 

Xf findings are supported by ade¬ 
quate evidence, the orders. .based 
thereon must .be approved by the 
nwiowing court—Morgenthau v. 
Mifllln Chemical Corporation, C.C.A. 
i»a., 93 P\2d 82, rehearing denied 94. 
F.2d 550. 


45. Ark.—Blum v. Ford, 107 S.W. 
2d 340, 194 Ark. 303. 

Miss.—Stone v. Farish, 23 So.2d 911. 
Mandamus to compel action of liq¬ 
uor licensing authorities as to 
revocation see the C.J.S. title Man¬ 
damus § 156, al.so 38 C.J. p 743 
> notes 41--48, p 744 notes 70-74. 

.As disturbing status quo 
. Whore the statute provides that 
the permit shall be temporarily re¬ 
voked pending review, the effect of 
a temporary injunction continuing 
permit in force after revo<*atIon is 
not to preserve, but to disturb, sta¬ 
tus quo.—Cywan v. Blair, D.C.Ill., 1G 
P.2d 279. 

46. U.S.—^Arrow Distilleries v. Al¬ 
exander, D.C.D.G., 24 F.Supp. 880. 
animied 59 S.Ct. 489, 39G U.S. 615, 
S3 L.Md. 1023. 

Ga.—McKown v. City of Atlanta, 190 
: S.E. 671, 184 Ga. 221. - 

{Injunction against liquor nuiHance.s 
see infra §§ 405-429." 

If there is Insuflloient evidence to 
show a violation of law, it la the 
duty of the court to restrain the re¬ 
voking authority from canceling a 
permit.—Blum v. Ford, 107 S.W,2d 

340, 194 Ark. 393. 

Grounds for injunction 

The fact that the mayor prd tem¬ 
pore, although present at meeting of 
city council at which resolution re¬ 
voking permit was passed, did not 
I preside does not authorize injunction 
against enforcement of the resolu¬ 
tion.—McKown V, City of Atlanta, 
190 S.E. 671, 184 Ga. 221. 

(Pie vote 

• The enforcement. of an prder of 
the board of commissionorf uphold- 
I Ing by a tie votjj an order of the al¬ 
coholic control bonrd revoking a li- 
1 f'cnse may be enjoined pending ap¬ 
peal—Lambros v. Young, 145 F.2d 

341, 79 U.S.APP.D.C. 24T. 
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47. U.S.—D.anb v. Campbell, D.C.N. 

I Y., 42 F.2d 774, reversed on other 

grounds, C.C.A., Daub v. Moss, 4 7 
‘ F.2d 603. 

Only in clearest oases should pro¬ 
hibition administrator be enjoined 
from refusing to reeognize permit to 
iuse intoxicating beveragt‘s.—Daub v. 
Mos.s, C.C.A.N.y., 47 F.2a 603, 

48. U.S.—Dnuh v. Campbell, D.C.N. 

Y., 42 P.2d 774, reversed <m other 
grounds, Datib v. Moss, 17 

R2cl 603. 

Tex.—Texas Liquor ContnM Ihuird v. 
T.schonrnor, 01v..\pp., 117 S.\V.2d 
121 , 

.Bvideuoe held insufficient to support 
injunction 

Tex.—Tt‘xas Liquor Control Board v. 

T.sclmerner, supra. 

Injunction dissolved 
Tex.-‘Texas lAqut»r Control Board v. 
Tachoeimer, supra. 

4D- U.S.—Arrow Dlsliilerlas v. 
Alexander, D.tMlt*., 34 F.Supp. 
880, aliirmed 69 S.tU. 489, 306 U.S. 
615, 83 L.Kd. 1023. 

56,* U.S.—Arrow Distilleries v. 
* Alexander, supra. 

51. Cal,-^ Hevren v, RaeU* 58 P. 536, 
126 Cal. 219. 

'Mb;—State v.- HoUrah. 160 8.W. 678. 
177 Mo.App. 670. 

53. Ga—Melton V. Moultrie, 40 S.K. 

302, 114 Ga. 462, 

33 C.J. p 667 note 32. 

Revocation Rs affect Ing right to dam- 
agt?» see supra | 171. 

,Under the Srottiousl Frohlbltlon Act 
(1) CRitcollation of permit did not 
render unlawful euiitlnued posseK- 
sibn of wino manufiictured theroun- 
dop, unless fin Intent to use tho wine 
unlawfully was shown.—Arlasl v, 
Orient Ins. Co., aC.A.Cal., 60 F.2d 
548. 
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precludes the licensee from recovering the security 
which he had posted when the license was granted, 
until the expiration of the time within which the 
state can bring an action to recover the full pen¬ 
alty of the bond.It does not bar a criminal pros¬ 
ecution against him for the same statutory offense 

E. FEES I 

§181. In General 

a. In general 

b. Kinds of liquors or beverages 

c. Sale or distribution 

a. In General 

The liability of a particular person or corporation for 
the payment of a fee or tax imposed by a statute or 
ordinance dealing with the liquor bu&iiness depends on 
the terms of the statute or ordinance and the applica¬ 
bility thereof. 


which constituted the ground for revoking the li¬ 
cense.®^ Where the revocation affects only the li¬ 
censee personally, and not the premises, the right to 
the license may be transferred to another at the 
instance of the owner of the premises.®® 

to TAXES 

^ The power of the state to tax the liquor business 
is discussed supra § 40, and the power of a mu¬ 
nicipality to do likewise, supra § 51. The terms of 
statute or ordinance imposing a tax or fee, and 
the applicability or nonapplicability thereof to the 
situation, are determinative of the liability for the 
payment of the tax or fee,®® with regard to the 
persons or corporations who are subject to the 
assessment,®*^ and, with regard to the classification 


(2) Inhibition against granting 
liquor permit within year after revo¬ 
cation did not prohibit mere license 
to dispose of surplus stock.—Appeal 
of U. S., C.C.A.N.T., 42 F.2d 424, 70 
A.L.R. 1041. 

S3- Wis.—Thomas v. Kind, 269 N.W. 

543, 222 Wis. 645. 

Statutes held not applicable 

(1) Statute enacted after the com¬ 
mencement of action for recovery of 
bond.—Thomas v. Kind, supra. 

(2) Statute relating to licensing of 
liquor sales in original package or 
container to be consumed off prem¬ 
ises did not affect right of person, 
after revocation of license to sell 
liquor to be consumed on premises 
by glass only, to recover security 
posted with town when license was 
granted.—Thomas v. Kind, supra. 

64. Minn.—State v. O’Connor, 59 N. 
W. 999, 68 Minn. 193—State v. 

' Harris, 52 N.W. 387, 50 Minn. 128. 
Offenses ds grounds for revocation 
see supra § 175 b (2). 

* Foirfeiture of* employer’s license 
was no defense to prosecution of 
bartender.—State v. Barnett, 86 ,S.W. 
46'0,‘ 111 Mo.App. 552. 

65. Pa.—In re Umholtz, 43 A. 76, 
191 Pa. 177—In re Beese’s License, 
28* Pa.Co. 353—Appeal of Pee, 
Quar.Sess., 87 Pittsb.Leg.J. 665, 2 
FayL.J. 260. 

Transfer of license generally see su- 
,pra § 138. 

Where a hotel liquor license is re¬ 
voked for a violation of law, the ho¬ 
tel itself is still a licensed house for 
the accommodation of the public, 
and the right to sell liquor there for' 
the unexpired term of the original 
license may be transferred to a prop¬ 
er party for the benefit of the public. 
—In re Korss’ Application, 24 Pa. 
Dist. 773. 


56. Fla.—Riviera Club v. Oily of 
Ormond, 2 So.2d 721, 147 Fla. 401. 
Mont.—State ex rel. Wiley v. Dis¬ 
trict Court of Sixteenth Judicial 
Dist, 164 P.2d 358. 

N.J.—Overnight Motor Transp. Co. v. 
Kelly, 25 A.2d 207, 20 N.J.Misc. 
116, 

Pa.—Pennsylvania Liquor Control 
Board v. Publicker Commercial Al¬ 
cohol Co., '32 A.2d 914, 347 Pa. 555. 
33 C.J. p 567 note 37. 

Exemption from floor tax 
Under a statute impovsing a tax 
on each person, other than a dis¬ 
tributor, who, on a specified date, has 
possession for the purpose of sale of 
liquors above the normal stock of a 
certain number of gallons, a corpo¬ 
ration which manages several hotels 
and restaurants and has obtained a 
separate liquor license for each, of 
such places, is entitled to the full 
exemption for each place.—People 
ex rel. Knott Management Corpora¬ 
tion V. Graves, 36 N.E.2d 628, 286 N. 
T. 377. 

Under statute, business of dealing 
in malt beverages is privilege on ex¬ 
ercise of which is imposed excise 
tax,—Ellison v. Doyal, 187 S.B. 11, 
1*82 Ga. 803. 

Fees not mentioned in statute 
•Statutory authorization to gov¬ 
ernor to prescribe rules for sale of 
alcohol in exclusive alcohol ware¬ 
houses did not empower governor or 
attorney general to exact fees, where 
fees were not mentioned in statute. 
—Utah Mfrs.’ Ass’n v. Stewart, 23 
P.2d 229, 82 Utah 198. 

57. Cal.—^Associated Brewers Dis¬ 
tributing Co. V. Riley, 102-P.2d 781, 
39 Cal.App:2d 235. 

Ohio.—^Loy Sing v. Roth, 14 Ohio N. 
; P., N.S., 29. 


Or.—Oregon Liquor Control Commis¬ 
sion V. Coe, 99 P.2d 29, 163 Or. 646. 
33 C.J. p 568 note 39. 

Persons liable and character of tax 

Where a statute imposed a tax of 
ten per cent of wholesale price on 
all stocks of liquor and high point 
beer in possession of, or under con¬ 
trol of, all retail liquor dealers on a 
specified date, such tax was not a 
tax on product or'right of ownership, 
but was collectable only from those 
engaged in business of selling intox¬ 
icating liquor, and hence was an “ex¬ 
cise” and not a “piroperty tax.”— 
Barnes v. Stout, 276 N.W. 920, 6‘5 S. 
D. 592. 

Agents, brokers, or solicitors 

(1) A bi'oker in liquors, who nego¬ 
tiates sales of liquor between other 
persons. Or who’ solicits and for¬ 
wards orders tb a jobber or manu¬ 
facturer; blit who neither buys nor 
owns the liquors so sold, 'has been 
held not subject to a statute taxing 
person^ trafflefeing in' liquors.—Voss 
V. Hagerty, 11 Ohio Dec. ' (Repr'int) 
.40-8, 26 Cihc.L.B:ul. 2'6.8—^33 C.J. p 637 
pote 70. 

' (2) A person does not liersonally 
owe 'a license tax or fee for conduct¬ 
ing the business of -a retail dealer in 
liquors, when he is slm'ply a solicitor 
for, or in the employ of, a retail 
dealer.—Swords v. Le Blanc, 35 So. 
622, 111 La. -116. 

(3) County was held to have nd 
power 'to impose license fee' on a 
traveling salesman representing a 
wholesaler licensed in another coun¬ 
ty.—Gaissert V. ■ State, 198 S.E; ’ 675, 
186 Ga. '599, conformed to 199 S.B. 
‘62, '5S' Ga.App.* 471. , . 

• Fnblio oflcors.' appointed to con¬ 
duct the traffic in intoxicating liq- 
juors as a governlnental agency, un¬ 
der the dispensary -system or the 
'system of town agents, are- not re- 
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or occupations and the exemption of particular 
persons or kinds of business.®^ A liquor dealer 
whose license was canceled after he paid a portion 
of the occupation tax under an invalid ordinance 
reducing the tax is not liable for the unpaid por¬ 
tion of the tax under the former ordinanec.^^ 
However, where, after a federal court enjoined en¬ 
forcement of a statute relating to collection of beer 
importers* license fees, a beer importer's license 
was issued without a fee and subsequently the judg¬ 
ment was reversed and the statute was repealed, the 
state may recover the license fee from the li¬ 
censee.®® 

Persons engaged in manufacture or production* 
Brewers®^ and distillers®^ are liable for fees or 
taxes under some statutes. The test of whether or 
not a person is liable for a license fee as a dis¬ 
tiller is whether he is engaged in the business 
of manufacturing distilled spirits irrespective of 
whether he is the actual owner or a lessee of the 
distillery.®® 

The manufacture of distilled spirits, within the 
meaning of a statute imposing a business or occu¬ 
pation tax, is complete when the distillation proc¬ 
ess is finished.®^ A statute imposing a privilege 


tax on a manufacturer of malt beverages and de¬ 
fining such a manufacturer, in respect of malt bev¬ 
erages manufactured outside the state, as the per¬ 
son first in possession thereof after the comple¬ 
tion of importation into the state, will be accorded 
effect in a case within its terms but where the 
same beverages are imported into the state twice, 
each time by a different person, the statute is not 
applicable to the person making the second impor¬ 
tation.®® It is not a valid objection to the enforce¬ 
ment of a statute imposing inspection fees on a 
manufacturer of liquors in the state who intends 
to ship, sell, or deliver such liquors to wholesale 
dealers in another state, that manufacturers in the 
other state who do not pay such fees may be able 
to undersell him.®'^ 

Wholesaler* Wholesalers arc subject to, and not 
exempt from, the liquor taxes imposed by some stat¬ 
utes.®® In determining whether a person is sub¬ 
ject to tax as a wholesaler, effect will be accorded a 
definition of 'Svholcsalcr’* in the taxing statute, 
such as one based on the quantity of liquors or 
beverages sold at any one time to any one per¬ 
son,®® or one based on distribution of alcoholic 
beverages for the purpose of being sold at re¬ 


garded as liauor dealers or dramshop 
keepers, in such sense as to be sub¬ 
ject to the tax imposed on such per¬ 
sons.—Terrell County Dispensary 
Comrs. V. Thornton, 31 S.E. 733, 106 
Ga, 106. 

importing distributor 
The word “importing:,” as used in 
.statute imposing: tax on privilege of 
engaging in business as manufac¬ 
turer or Importing distributor of al¬ 
coholic beverages and malt syrups, 
will, when not defined in the statute, 
be given Its customary moaning of 
bringing of merchandise into state 
from outside state.—Oregon Liquor 
Control Commission v. Anderson 
Pood Markets, 87 P.2d 206, 160 Or. 
646. 

TWO taxes 

(1) A retail liquor dealer may be 
subject to two occupational taxes, 
one a license fee, the other Imposed 
as a revenue measure under the tax¬ 
ing power.—Bardon v. Nudelman, 15 
N.E.2d 836, 360 Ill. 214, 117 A.L.R. 
68*3. 

(2) A person selling liquor in sep¬ 
arate buildings may bo required to 
pay two license taxes.—Long v. Cap¬ 
ital Gardens, 194 So. 625, 142 Fla. 
261. 

Sa Pa.—Tn re Construction of Act 
of July 30, 1897, 7 Pa.Dist. 98, 20 
Pa.Co. 624. 

33 C.J. p 668 note 40. 

A oity holding license for sale of 
intoxicating liquors was within a 


statute requiring payment of excise 
tax of ten per cent of wholesale 
price on all stocks of liquor and 
high point beer in possession of, or 
under control of, all retail liquor 
dealers on a specified date.—City of 
Pierre v. Stout, 276 N.W. 922, 65 S. 
D. 507. 

59. Neb,—Shue v. Silver Creek, 153 
N.W. 562, OS Neb. 551. 

GO* Cal.—People v. Schmidt, 110 P. 
2d 766. 4S Cnl.App.2(i 25.5. 

61- Ga.—^^Vhittlesey v. Acme Brew¬ 
ing Co., 56 S.E. 299, 127 Ga. 20'8. 
33 C.J. p 568 note 39 [b]. 

62. Ky.—Logan v. Greenbrier Dis¬ 

tilling Co., 150 S.W.2d 673. 2S6 Ky. 
319—Commonwealth v, H. E. 

Pogue Di.stlllery Co., 149 S.W.2d 
508, 285 Ky. 745. 

33 C.J. p 668 note 39 [b]. 

63. Ky.—^'Logan v. Greenbrier Dis¬ 
tilling Co., supra—Shannon v. E»- 
beco Distilling Corporation, 120 S. 
W.2d 746, 276 Ky. 51. 

Purohass of whiglcy 
Where agreement of plaintiff to 
lease distillery premises was mere¬ 
ly a fiction to comply with regula¬ 
tions of Internal revenue department 
of United States to enable plaintiff 
to label whisky in its name, and ac¬ 
tual contract was one merely for 
purchase of whisky from owner of 
distillery, plaintiff was not an “op¬ 
erator” of distillery within moaning 
of statute requiring every person en¬ 
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gaged in di.stilhUion of liquors to 
pay annual permit fro; thn statute 
npplio.s only to a person who is ox- 
orci.sing the prlvil<‘gc of distilling 
liquor.s, and does not require a per¬ 
son to pay permit fee in order to 
enable him to pureha.se whisky nian- 
ufaetured by another.—l^sbeeo Dis¬ 
tilling Co. V. Shannon, 129 S,W.2d 
172, 2e8 Ky. 689, 

64. Ky.—Glenmore Dlstllleriea Co. 

V. Ib'partment of Uevenue, 13i S. 

W. 2d 460, 279 Ky. 505. 

65- Or.—Oregon Liquor Control 
Commlsshm, v. Coe, 99 P.2d 29, 163 
Or. 646. 

ea Or.^—Oregon Liquor Control 
Commission v. Coe, supra. 

67. Ark.—MeCarroU v. Clyde Col- 
Una Liquors, 132 S.W.2d 19, 198 
Ark. 806. 

63. Cal.—llathjen Bros. v. Collins, 
123 P.2d 930, 50 Cal.App.2d 774. 

33 C.J. p 537 note 69, p 668 note 4f^ 

Cg]. 

Comzadssioa xaerohaat may be a 
wholesale liquor dealer within the 
meaning of a statute requiring a spe¬ 
cial license tax.—Quinn v, X>lamond, 
Cah, 72 F. 993. 19 CC.A. 336—68 C. 
J, p 261 note 70 [a], 

BO* Mich.—Doople v. Voorhls, 91 N. 

W. 624, 131 Mich. 398. 

Tenn.—East Tennessee Brewing Co. 
V. (Jurrler, 150 S.W. 641, 126 Tenn. 
686 . 
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tail.^o A wholesaler has been held not to be sub¬ 
ject to an ordinance imposing- an occupation tax 
on wholesalers where his only office and place of 
business are in another city.71 

Social club. Under some statutes it has been 
held that it is not necessary that a bona fide club 
organized for the usual purposes of such an as¬ 
sociation, to which the furnishing of liquors to its 
members is merely incidental, should pay a license 
fee or liquor tax;72 but under other statutes a so¬ 
cial club or association has been required to pay 
a license fee in order to be justified in furnishing 
liquor to its membersJ^ The power of a tax com¬ 
mission to make rules and regulations does not in¬ 
clude the power to authorize an officer’s club to 
store liquor at an army fort free of a stamp tax.?'* 

Single tax for two or more things. Under some 
statutes, the tax is considered to be paid for the 
privilege of transporting and selling, as well as 
manufacturing, distilled spirits but, in respect of 
the privilege of transporting and selling liquor aft¬ 
er manufacture, the statute may be merely a grant 
of permission and not a guarantee of the exercise 
of the privilege.*^® 

Illegality connected with subject matter. The 
fact that sales of liquor are illegal, 77 or are made in 
connection with an illegal business,78 docs not bar 
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the state from enforcing the collection of a liquor 
tax. So, also, a statute imposing a tax on the priv¬ 
ilege of manufacturing distilled spirits applies to 
an illicit manufacturer without a permit;79 and a 
floor tax is deemed to be imposed by statute on ev¬ 
ery one in possession of liquor at a specified time 
irrespective of whether the liquor was legally or 
illegally manufactured.80 However, the conduct of 
a liquor business in local option territory has been 
held not to be subject to taxation,and a statute 
imposing a tax on the conduct of such business has 
been held to be inoperative in such territory.82 

b. Kinds of Liquors or Beverages 

The object, spirit, and meaning as well as the let¬ 
ter, of the taxing provisions cf a liquor law are to be 
considered In determining whether a particular liquid 
is within such provisions. 

What liquids are within the scope and application 
of the taxing provisions of a statute or ordinance 
relating to alcoholic beverages depends on the terms 
of the statute or ordinance and the construction ac¬ 
corded thereto.88 Although within its letter, a liquid 
is not regarded as being within the statute unless it 
is within the object, spirit, and meaning of the stat- 
ute.84 Alcohol which is not potable or capable of 
use as a beverage,85 or industrial alcohol intended 
for nonbeverage purposes,^® has been held not to be 
within the taxing provisions of the statutes; but the 
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70. Corporation wltliiii statute 
A corporation which was author¬ 
ized to engage in wholesale distribu¬ 
tion of alcoholic beverages and had 
contracted with manufacturers of al¬ 
coholic beverages to sell and deliver 
at wholesale was a “wholesaler” 
within the meaning of the statute.— 
Maloney Davidson Co. v. Martin, 118 
S.W.2d 708, 274 Ky. 449. 

*71. Ga.—Fruit Co. v. City of Dalton, 
191 S.E. 130, 184 Ga. 277, overrul¬ 
ing McCullough Bros. v. City of 
Grimn, 184 S.E. 599, 181 Ga, 832. 

72. Tex.—State v. Austin Club, 33 
S.W. 113, 89 Tex. 20, 30 L.R.A. 600. 
3'3 C.J. p 638 note 78. 

•73. N.C.—State v. Neis, 13 S.E. 225, 

108 N.C. 787, 12 L.R.A. 412. 

33 C.J. p 638 note 79, p 56'8 note 40 

cu. 

74. S.C.—One Hundred Second Cav¬ 
alry OfRcers Club v. Heise, 21 S. 
B.2d 400, 201 S.C. 68. 

"75. Ky.—Glenmore Distilleries Co. 

V. Department of Revenue, 131 S. 

W. 2d 460, 279 Ky. 606. 

76. Ky.—Glenmore Distilleries Co. 
V. Department of Revenue, supra. 

77. Cal.—Gooderham & Worts v. 
Collins, 138 P.2d 786, 59 Cal.App. 
2d 309—Rathjen Bros. v. Collins, 
123 P.2d 9'30, '50 Cal.App. 774. 


78. La.—State v. White, 40 So. 44, 
115 La. 779. 

33 C.J. p 568 note 42. 

79. Pa—Commonwealth v. Miller, 
180 A. 144, 118 Pa.Super. 58. 

80. Pa.—Commonwealth v. Miller, 
supra 

81. Tex.—State v. Texas Brewing 
Co., 157 S.W. 1166, 106 Tex. 121. 

82. Ohio.—Haas v. Remick, 31 Ohio 
Cir.Ct. 591. 

Tex.—Hail v. State, 90 S.W. 503, 48 
Tex.Cr. 514. 

83. Cal.—Lucchesi v. State Board of 
Equalization, 31 P.2d 800, 137 Cal. 
App. 478. 

Or.—Oregon Liquor Control Commis¬ 
sion V. Coe, 99 P.2d 29, 163 Or. 646. 
3’3 C.J. p 5'68 note 38. 

Distilled spirits generally 
Beverages which comprised com¬ 
binations of water and various fla¬ 
vorings with fruit spirits or alcohol 
were “distilled spirits” and taxable 
as such, under statute, rather than 
as “wines.”—People v. Tux Winery 
Co., 69 P.2d '876, 21 Cal.App.2d 686. 
•Whisky 

(1) Whisky is one of many types 
of distilled spirits on the manufac¬ 
ture of which a tax is levied by stat¬ 
ute.—Glenmore Distilleries Co. v. 
Department of Revenue, 131 S.W.2d 
460, 279 Ky. 605. 
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(2) However, moonshine whiskey 
is not a liquor for. and in respect of, 
which a tax Is imposed by some stat¬ 
utes.—Sellers v. Bridges, 16 So.2d 
293, 153 Fla. 586, 148 A.L.R. 1240. 

Malt syrups, although not con¬ 
stituting either an alcoholic or a 
malt beverage, but containing in¬ 
gredients which are used in making 
malt beverages, are - within the ex¬ 
press terms of some statutes impos¬ 
ing privilege taxes where they are 
not used for medicinal or commercial 
baking purposes.—Oregon Liquor 
Control Commission v. Anderson 
Food Markets, 87 P.2d 206, 160 Or. 
646. 

lusuffloient quantity of alcohol to 
intoxicate 

Persons trafficking in liquors 
which contain alcohol, but not in 
sufficient quantities to produce in¬ 
toxication, are required, by some 
statutes or ordinances, to pay a tax. 
—State V. Dannenberg, 66 S.E. 301, 
151 N.C. 718, 26 LR.A,N.S., 190— 
33 C.J. p 536 note 63. 

84. Ill.—U. S. Industrial Alcohol 
Co. V. Nudelman, 31 N.E.2d 694, 
•375 Ill. 342. 

85. Ill.—U. S. Industrial Alcohol 
Co. V. Nudelman, supra. 

88 . Cal.—Commercial Solvents Cor¬ 
poration V. Riley, 62 P.2d 588, 7 
Cal.2d 731. 
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use of distilled spirits for the fortification of wine is 
not an industrial purpose within the meaning of an 
exemption provision and, in the absence of stat¬ 
utory provision therefor, there is no exemption of 
sales of distilled spirits capable of use for beverage 
purposes, even though the buyer represents that 
the spirits are to be used for a nonbeverage pur¬ 
pose.^ s Regardless of the intended character of 
its use, ethyl alcohol is an alcoholic beverage with¬ 
in a statute requiring a fee or imposing a taxS9 
where it can be used for beverage purposes and has 
not been denatured in the state,even though some 
of it was manufactured from government-owned 
molasses.®^ 

Although manufactured or produced by new in¬ 
dustries, beer and malt products are not within a 
statute exempting from taxation buildings, mate¬ 
rials, machinery, franchises, properties, rights, and 
privileges belonging to new industries.^^ 

c. Sale or Distribution 

By reason of their varying terms, and a difference 
in the exemptions provided, some statutes imposing an 
excise tax on the sale or distribution of alcoholic bev¬ 
erages have a very broad, while others have a limited, 
application. Such statutes ordinarily do not cover pro¬ 
duction, consumption, or gifts of small quantities of 
beverages for noncommercial purposes. 


A tax on the sale or distribution of alcoholic bev¬ 
erages is an excise or sales tax.^3 Some statutes 
imposing such a tax cover only traffic or commer¬ 
cial transactions in beverages,and do not embrace 
production,^5 consumption,^^ or gifts^^ of small 
quantities of beverages, except gifts for advertis¬ 
ing, good will, or sales promotion purposes.^s Like¬ 
wise, a single gift of beer from one friend to an¬ 
other is not a business so as to be within an ordi¬ 
nance requiring payment of a license tax.^^^ The 
word ‘distributed,” as used in a statute imposing a 
tax on distribution, carries the idea of removing or 
delivering a beverage, or permitting it to be done, 
in customary receptacles.^ 

Unless falling within an exemption,2 all sales of 
distilled spirits^ or alcoholic beverages'^ made and 
completed within the state are within some statutes 
imposing taxes on sales; and this is true even 
though delivery is made on board a sliip or train 
and the liquor.is to be consumed or resold outside 
the state.5 While an express exemption of sales of 
alcoholic beverages for shipment and consumption, 
or resale and consumption, out of the state will he 
accorded effect when applicable,^ some exemptions 
of this character arc not applicable where the per¬ 
son making the sale is not a licensed manufacturer 


87. U.S.—Monitor & Boscio v, San- 
cho, C.C.A.Puerto Rico, 136 F.2d 
114. 

sa Oal.—Tonkin Distributing Co. v. 
Collins, 133 P.2d 938, SO Cal.App. 
2d 790. 

89. Ky.—H. O. Hurley Co. v. Mar¬ 
tin, 101 S.W.2d 657, 267 Ky. 182. 

90. Pa.—^Pennsylvania Liquor Con¬ 
trol Board V. Publicker Commer¬ 
cial Alcohol Co., 32 A.2d 914, 347 
Pa. 665. 

91. Pa.—Pennsylvania Liquor Con¬ 
trol Board v. Publicker Commer¬ 
cial Alcohol Co., supra. 

92. U.S.—Sancho v. Corona Browing 
Corporation, C.C.A.Pucrto Rico, 89 
P.2d 479, certiorari denied Corona 
Brewing Corporation v. Sancho, 68 
S.Ct. 18, 302 U.S. 699, *82 L.Ed. 540, 

93. Ky.—Maloney Davidson Co. v. 
Martin. 118 S.W.2d 708, 274 Ky. 
449. 

Tax on distilled spirits sold is excise 
tax 

Cal.—Rathjen Bros. v. Collins, 123 
P.2d 930, 60 Cal.App.2d 774—Em¬ 
pire Vintage Co. v, Collins, 105 
P,2d '391, 40 CaKApp.2d 612. 
Purpose of tax 

The excise stamp tax imposed by a 
liquor control act is not imposed for 
tho purpose of raising revenue, but 
for the purpose of regulation.—De¬ 
partment of Treasury v. Midwest 
Liquor Dealers, - 48 N.B.2d 71, 113 
Ind.App. 669. 


94, Ky.—Prank Pehr Browing Co. v. i 
Commonwealth cx rol. Oates, 178 
S.%V.2d 197, 296 Ky. 6G7. 

96. Ohio.—Cleveland - Sandusky 

Brewing Corp. v. Kvatt, 63 N.K,2d 
651, 14 6 Ohio St 7. 

Tax payable by brewer or wholesaler 
A statute requiring payment of a 
tax by any brewer or beer wholo.sah‘r 
who manufacluroa or sells boor 
within the state to llcensee.q within 
tho state clearly levies a tax on the 
privilege of sale; the tax Is Imposed 
both on brewers who manufacture 
beer and on beer wholesalers who 
do not manufacture, but buy for re¬ 
sale,—Goldenage Breweries v. Hen- 
neford, 76 r.2d 598, 193 Wash, 630. 

98. Ky.—Prnnk Fehr Brewing Co. v. 
Commonwealth ex rel. Oates, 178 
S.W.2d-197, 296 Ky. 667. 

97- Ky.—Prank Fehr Browing Co. v. 
Commonwealth ex rel. Oates, su¬ 
pra. 

Ci'iftB to employees and eaeasa visi¬ 
tors 

Furnishing of free beer from fau¬ 
cet to employees and casual visi¬ 
tors was not subject to a tax on dis¬ 
tribution.—Frank Fehr Brewing Co. 
V. Commonwealth ex reh Oates, su¬ 
pra^ 

98. Cal.—Tonkin Distributing Co. v. 
Collins, 123 P,2d 938, 60 Cal.App.2d 
790. 

Ky.—Frank Fehr Brewing Co. v. 
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Commonwealth ex roK Oates, 17Jv 
S.W.2d 197, 206 Ky. $67. 

99. Cal.— Los Angeles Brewing Co, 
V. City of Loh Angeles, T\2a 66, 
8 Cal..Vpi>.2d 370, follnwetl In Bo- 
homiiui Distributing Co, v. City of 
Los .tngelcs, 48 P,2d 75, 8 Cal..\pp. 
2d 762. 

1. Ky.—Frank Fehr Brewing Co. v. 
Commonwealth ex rel. Oates, 17»S 
S.W,2d 197, 206 Ky. 6$7. 

2. Cal.—Rat)»Jen Bros. v. Collins, 
123 r.2a 830, 50 Cal.App.2a 774. 

3- Cal.—Gooderhnm Sc Worts v. Ool- 
lins, 338 3».2a 785, 59 Cal.App.2d 
309—Tonkin nistrlhutlng Co. v. 
CoUIns, 123 B.2ti 938, 50 Oal.App-<J 
790^—Cimderham St. Worts v. Col¬ 
lins, 123 B.2d 922, $0 Cal.App.2d 
716, 

Illegal sales see supra subdivision a 
of this section. 

4. N.,r.—Ksbeco Distilling Co. v. 
Martin, 22 A.2d 294, 10 N.J.Mise. 
596. 

5. Cal.—CSooderham & Worts v. Col¬ 
lins, 123 R.2d 922, 60 Cal.App.2d 
716. 

N.J.—Ksbeco Distilling 0>. v. Mar¬ 
tin, 22 A.2d 294, 19 N.J.Mise. «96. 

8. Ky.^—Maloney Davidson Co. v. 
Martin, m S.W.2d 70S, 274 Ky. 
449. 

N.J.—Schenley Distributors v. Stale 
Tax ComX 12 A.2<1 $38, 18 N.J. 
Misc. 266. 
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•or a licensed export wholesaler.^ Under a particu¬ 
lar statute imposing a tax on sale or delivery with¬ 
in the state and defining “sale,” it is regarded as 
plain that every disposition, in a broad and literal 
sense, of alcoholic beverages in the state is intended 
by the legislature to be taxed, unless expressly ex¬ 
cluded, regardless of whether, the transaction con¬ 
stitutes a sale in a technical sense but even under 
this statute there is no liability on the part of a li¬ 
censed transporter for a tax in respect of liquors 
received by him, outside the state for transportation 
to consignees within the state, where the liquors 
were never delivered to the consignees and it was 
not shown that they car25;e into, or were lost or di¬ 
verted within, the state.^ Another statute has been 
■construed not to require the payment of a particu¬ 
lar tax except on liquor sold and distributed by 
wholesalers in the state to licensed retailers in the 
state and under the construction placed on some 
statutes, a person holding a rectifier’s permit, and 
paying a higher privilege tax than a distiller or 
wholesaler, is not required to pay an additional tax 
for selling distilled spirits not rectified, blended, or 
mixed by himself.^^ 


§ 182. Amount 

The amount of a liquor tax or liquor license fee Is 
governed by the statute in force at the time and the 
construction accorded such statute by the courts. 

The amount of a liquor tax or liquor license fee 
is governed by the statute in force at the time^^ 
and the construction accorded such law by the 
courts.13 Under different statutes, this amount is 
variously based on, or measured by, the amount or 
quantity of liquor or malt beverages manufactured^^ 
or sold,the price of the liquor,^6 the gross re¬ 
ceipts of the taxpayer,or the number of counties 
in which he operates.i^ Under some statutes, tax¬ 
es are payable at tlie same rate by both a manufac¬ 
turer and a distributor, 19 while under other statutes 
or ordinances there is a distinction between whole¬ 
salers and retailers,^® or between sales for export 
outside the state and sales to retailers within the 
state,21 in respect of the amount of the fee or the 
rate of taxation. So, too, under a particular stat¬ 
ute, a corporation engaged in wholesale distribution 
of beer is liable for a specified percentage or all of 
a certain tax according to whether all the brewers 
represented by it have or have not domesticated in 


7. N.J.—Esbeco Distilling- Co. v. 
Martin, 22 A.2d 294, 19 N.J.Misc. 
598. 

a N.J.—Esbeco Distilling Co. v. 
Martin, supra. 

9. N.J.—Overnight Motor Transp. 
Co. V. Kelly, 26 A.2d 207, 20 N. 
J.Misc. 116. 

10. Ark.—Southwestern Distilled 
Products V. State ex rel. Butt, 160 
S.W.2d 208, 203 Arlc. 624. 

11 . Ark.—McCarroll v. Southwest 
Distilled Products, 131 S,W.2d 6, 
198 Ark. 729. 

12. Pa.—In re Reynoldsville Distill¬ 
ing Co., 34 Pa.Co. 204. 

Change In law 

Where, before applicant has fully 
complied with the provisions of the 
existing license law, a new license 
law becomes efCective, the amount 
of the license fee is governed by the 
new enactment.—McHale v, Cass 
County, 103 N.B. ’321, ISO Ind. 390. 

la Ky.—Greene v. Weller, 196 S.W. 
422, 176 Ky. 129. 

Mont.—Pollard v. Montana Liquor 
Control Board, 131 P.2d 974, 114 
Mont. 44—Vantura v. Montana 
Liquor Control Board, 124 P.2d 
669, 113 Mont. 265.^ 

S.C.—Germania Brewing Co. v. 
Charleston County Dispensary 
Board, 65 S.E. 230, 83 S.C. 194. 
Tenn.—Midwest Dairy Products Cor¬ 
poration V. Crenshaw, 95 S.W.2d 
313, 170 Tenn. 361. 

Va.—-Shiflett v. Grlmsley, ol S.E. 838, 
104 Va. 424. 


Club 

A so-called membership in a club 
may not be the kind of membership 
contemplated by a law giving a priv¬ 
ilege to an organization which ob¬ 
tains a club license for a certain fee 
instead of the fee required of others 
licensed to dispense alcoholic liquors 
and malt beverages.—Commonwealth 
V, New Deal Civic Club of Dauphin 
County, Pa.Quar.Sess., Dauph.Co. 
46. 

14. Pa,—Pennsylvania Liquor Con¬ 
trol Board v. Publicker Commer¬ 
cial Alcohol Co., 32 A.2d 914, 347 
Pa. 656. 

]Qcss during bottling and pasteuriza¬ 
tion ■ 

Under statute requiring payment 
of excise tax on producing or manu¬ 
facturing beer, brewing company is 
not liable for tax on total amount of 
beer delivered to it from government 
tanks to be bottled, but only for tax 
on quantity remaining after loss 
from processes of bottling and pas¬ 
teurization, bottled beer not being a 
completed product until it is pas¬ 
teurized.—State V. National Brewing 
Co., 169 So, 529, 185 La 513. 

15. Ark,—Southwestern Distilled 
Products v. State ex rel. Butt, 160 
S.W.2d 208, 203 Ark. 524. 

Pla—State ex rel. Southern Brewing 
Co. V. Long, 181 So. 421, 132 Pla. 
450. 

Ky.—Greene v. Weller, 195 S.W. 422, 
176 Ky. 129. 

N.M.—State ex rel. Anderson v. 
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Anchor Grocery Co., 46 P.2d 1114, 
39 N.M. 843. 

le. Pa.—Kelkey v. Pennsylvania 

Liquor Control Board, Com.Pl., 62 
Dauph.Co. 181. 

Internal revenue tax is properly 
included in the price for the purpose 
of ascertaining the amount of the 
state tax. 

N.C.—^Williams v. Iredell County, 43 
S.B. 896, 132 N.C. 300. 

Pa—^Kelkey v. Pennsylvania Liquor 
■ Control Board, Com.Pl., 52 Dauph. 
Co. 181. 

17. &ross receipts was construed to 
mean gross sales in view of other 
provisions in, and the evident pur¬ 
pose of, the statute.—^Eppstein v. 
State, TexCiv.App., r38 S.W. 1124. 
Exclusion of deposits on bottles 

“Gross annual receipts" of brew¬ 
ing company, within license statute, 
do not include amounts temporarily 
paid on bottles and subsequently re¬ 
funded to purchasers.—State v. 
American Brewing Co., '7 LaApp, 
•557. 

18. Ark.—Watson v. Harper, <68 G. 
W.2d 1019, 1-88 Ark, 996. 

19. Pla.—State ex rel. Southern 
Brewing Co. v. Long, 181 So. 421, 
132 Pla 450. 

20. La.—^New Iberia v. Brath, 42 So. 
945, 118 La 305. 

33 C.J, p 537 note 68. 

21. Ark.—Southwestern Distilled 
Products V. State ex rel. Butt, 160 
S.W.2d 208, 203 Ark. 624. 
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the state and paid the required brewer’s tax ;22 and, 
under other statutes, the fee or tax is graduated ac¬ 
cording to the population, as shown by the latest 
state or federal census,of the county in which the 
taxpayer’s place of business,^^ or principal place of 
business,25 is located. 

Effect is given to municipal charters or general 
statutes fixing absolutely the amount of a liquor 
tax to be assessed, or of the license fees to be ex¬ 
acted, in municipalities,25 or providing that the 
amount shall not exceed or shall not be less than a 
certain limit and in either of such cases a mu¬ 
nicipal corporation has no power to charge more 
or less than the sum fixed by the statutc.^S The 
validity of municipal legislation fixing the amount 
of the tax or license fee is considered supra § 51; 
the validity of state legislation with regard to the 
amount of the tax, supra § 40, and with regard to 
the amount of the license fee, supra § 38. 

Retaliatory tax. The application of a retaliatory 
tax statute to alcoholic beverages manufactured in 
another state and sold in the taxing state, and the 
consequent increase in taxes over those ordinarily 
imposed, depends on whether alcoholic beverages 
manufactured in the one state are being sold and 
dispensed in the other state, and whether the manu¬ 
facturers are being compelled to pay higher taxes 
on sales in such other state than manufacturers in 
that state would, except for the statute in question, 
have been compelled to pay on their products sold 
in the state which enacted the tax statutc.25 

§ 183. —— Pro Rata Fee for Short Term 

Where a dealer obtains his license after the begin* 
ning of the year or discontinues business before Its ex* 
piratlon, there Is, under seme statutes, a proportional 
reduction in the annual license fee or tax. 

22 . Tenn.—Midwest Dairy Products 
Corporation v. Crenshaw, 95 S.W. 

2d 3X3, 170 Tenn. 361. 

23. Pla.—Sproul V, State ex rel. 

Smith, 16 So.2d lOD, 153 Pla. 892, 

Census contemplated is a dxed and 

rf^yular state-wide census, rather 
than census taken under special act 
for purpose of delerminlnj^ popula¬ 
tion of two counties in ronnoetion 
with appointment of additional clr- 
«'uit judffo.—Sproul v. State ex reL 
Smith, .supra. 

Fee or la.\ j^raduaU-d arc(*nljnt;- lo 
population of municipalities s<*u 
infra § 184. 

24. Fla.—Sproul v. 

Smith, supra. 

25. T<‘nn.—Midwest Dairy Products 
k^»rporation v. Crenshaw* 96 S.W. 

2il 313, 170 Tenn. 361. 


In cases within their terms, statutes providing for 
a proportional reduction in the annual license fee 
3r tax in case the dealer obtains his license or per¬ 
mit after the beginning of the year or discontinues 
his business before its expiration arc accorded ef- 

fcct.20 

§ 184. - Classification of Municipalities 

Statutes classifying municipalities according to pop¬ 
ulation and prescribing different liquor license fees or 
rates of taxation for the several classes are accorded 
effect. 

The power of legislature to classify municipal 
corporations and fix different license fees or rates 
of taxation for the several clas.scs is discussed su¬ 
pra §§ 38, 40. Where a statute classifying the mu¬ 
nicipal corporations of the state according to their 
population, and fixing difiVrent rates of taxation or 
different license fees for the several classes, pro¬ 
vides that the population of a municipality shall be 
ascertained for this* purpose, by the last preceding 
state or federal census, this method of fixing the 
population is exclusive, and the number of inhabi¬ 
tants cannot be shown by parol or by any unolficial 
enumeration.21 As used in a particular statute mak¬ 
ing a classification for license fee purpose.s, the 
word “towns” applies to unincorporated, as well as 
incorporated, towns aiul provisions in such stat¬ 
ute for payment of the same license fee within live 
miles of the boundaries of a city as within the city 
itself are considered applicable only where appli¬ 
cant’s premises are without the boundaries of any 
diy or town.23 

§ 185. Levy and Assessment 

In making a levy or assessment of a tax on Intox¬ 
icating liquors, op the traffic therein, the itate or local 
authorities must comply with the law, eepeclally In mak¬ 
ing a deficiency assessment or reassessment* 


population of county nupra | 
182. 

32. Mont.—Pollnra v. Montana Dlq- 
uor Control nonril. r,2d 074. 
114 Mont. 44-"Vantura v. Mon¬ 
tana laquor ConirtU Itonnl, 124 r. 
2d r»60, 113 Mont. 2 f»S. 

X^artloular oommtxxiitUs held to lie 

tOWXLS 

Mont.—Follard v. Montana T.flqiior 
Control Hoard, 131 l\2a 974, 114 
M«*nt. 44. 

X^ortienlar oonuantUties held not 
towns 

Mont.""™State ex rrl, Mt’f*rnr*ken v. 
Stale Liquor Control JUmrrl, M3 
P.2d *891, 115 Mont. 347—Pollard 
V. Montana Liquor Ccnirt»l Hoard* 
131 P.2d 974, 111 Mont. 44 . 

33. Mont.—Vantura v. Montana 
Liquor Control Hoard, 124 P.2d 
669, 113 Mont. 2$5, 


State ex re!. 


26. Pa.—In re Pitta ton's Licenses* 
7 Kulp 627. 

33 C.J. p 5GS note 46. 

27. Mont.—State ex rel, Wiley v. 
District Court of Sixteenth Judi¬ 
cial Dial., 104 l>2d 368. 

33 C.J. p 5G'S note 47. 

28. Ala.—John.son v. Fayette, 42 So. 
621, 148 Ala, 497. 

33 C.J. p 568 note 48. 

10. Del.—-Ajax Distributors v. 
Sprinprer, Ch., 22 A.2d 838, afllrmed. 
Sup,, 28 A.2d 309* 

30. Ohio.—Krnich v. McClrary, 134 
>r.F. 462, 103 Ohio St. 457. 

13 C.J. p 569 note 53. 

31. Wls.—State V. Keaough, 81 N. 
W. 723, 68 Wis. 135. 

53 C.J, p !569 note 57. 

Vinount of fee or tax dependent on 
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A tax on intoxicating liquors, or on the traffic 
therein, directed by statute to be levied and col¬ 
lected by the local authorities, must be assessed as 
the law directs,34 in respect of the time of making 
the levy,35 as to the persons or property to be as¬ 
sessed for taxation,36 and as to the amount or rate 
of the tax.37 However, under some statutes, a state 
board, commission, or department is invested with 
a broad discretion in making an assessment of taxes 
on distilled spirits,38 and a mere error of judgment 
on its part, as distinguished from an arbitrary abuse 
of discretion, in arriving at value does not author¬ 
ize the court to interfere and substitute its judg¬ 
ment for that of the commission.39 Also, there is 
a presumption in favor of the validity and correct¬ 
ness of its action,46 in the absence of evidence to 
the contrary,41 although it is said the presumption 
is a controlling guide only in the sense that it is 
incumbent on the taxpayer seeking to set aside the 
assessment to come forward with proof persuasive 
of incorrectness of the assessment.42 Furthermore, 
findings by the board, although subject to judicial 
review43 and although not conclusive,44 should not 
be ignored in the absence of a showing that they 
were arbitrarily or capriciously made,45 but should 


be treated as the findings of a referee46 and given 
effect by the trial court where they are not in 
any respect successfully attacked.47 

While, under some statutes, the tax is computed 
and assessed by a state board in the first instance 
on the basis of monthly statements filed by the tax- 
payer,48 and the board possesses authority to make, 
by a subsequent assessment, such changes as are 
necessary to correct errors in the taxpayer's reports 
disclosed by examinations or investigations by the 
board,49 as well as to make a levy against the tax¬ 
payer for the amount of a deficiency between the 
full amount of an assessment and the amount 
paid,50 nevertheless, where a levy is uncontested 
and payment of the assessment or assessments is 
made, the levy becomes final and the board may 
not make a further asseSwSment and levy for the 
same period.5i Where a tax for carrying on the 
liquor business has by mistake been assessed against 
the wrong premises, it cannot several years there¬ 
after be assessed against the premises actually used 
for the business, the property having in the mean¬ 
time been sold for general taxes to one who had no 
notice of the liquor tax.52 


34. Iowa,—In re Des Moines Union 
R. Co., 115 N.W. 740, 137 Iowa 730. , 

38 C.J. p 569 note 58. j 

Volstea4 Act 

Under the provisions of the Vol¬ 
stead Act tit 2 § 35, 27 U.S.C.A, §§ 
62, 65, it was held that internal rev¬ 
enue taxes could not be assessed or 
collected.—Ledbetter v. Bailey, D.C. 
N,C., 274 P. 375. 

35. Iowa,—^Hopkins v, Lee, 143 N. 
W. 1002, 162 Iowa 165. 

33 C.J. p 569 note 59. 

33. Iowa.—Lucas County v. Leon¬ 
ard, 78 N.W. 203, 107 Iowa i5*93. 
Md.—Hannis Distilling- Co. v. Balti¬ 
more, 80 A. 319, 114 Md. 678. 

37. Ohio.—^Krnich v. McCleary, 134 
N.E. 462, 103 Ohio 457. 

33 C.J. p 669 note 61. 

38. Ky.—City of Louisville v. Mar¬ 
tin, 144 S.W.2d 1034, 284 Ky. 490. 

39. Ky.—City of Louisville v. Mar¬ 
tin, supra. 

40. Ky.—City of Louisville v. Mar¬ 
lin, supra. 

41. Ky.—City of Louisville v. Mar¬ 
tin, supra, 

42. N.J.—J. & J. Distributing Co: v. 
Martin, 15 A.2d 275, 18 N.J.Misc. 
5S5. 

ZSvldexLce held to show deficiency as¬ 
sessment was excessive 
N.J.—J. & J. Distributing Co. v. 
Martin, supra, 

43. Cal.—Empire Vintage Co. v. Col¬ 
lins, 105 P.2d 391, 40 Cal.App.2d 
612. 


44. Cal.—^Empire Vintage Co. v. Col¬ 
lins, supra. 

45. Cal.—Empire Vintage Co. v. Col¬ 
lins, supra, 

LacK of showing 

Failure of board, in making its 
findings that an additional excise 
tax was due from wholesaler of dis¬ 
tilled spirits, to make allowance for 
loss by evaporation, was not arbi¬ 
trary and capricious, where there 
was no showing that any container 
was open for evaporation.—^Empire 
Vintage Co. v. Collins, supra. 
Unsatisfactory testimony of witness 
The board, in determining whether 
an additional excise tax was due 
from wholesaler of distilled spirits, 
was not bound by testimony of 
wholesaler’s manager as to certain 
gifts and exchanges, where manager 
testified he could not give name, 
place, and time of a single transfer. 
—Empire Vintage Co. v. Collins, su¬ 
pra. 

48. Cal.—^Empire Vintage Co. v. 
Collins, 105 P.2d 391, 40 Cal.App.2d 
612. 

47. Cal.—^Empire Vintage Co. v. 
Collins, supra. 

48. Cal.—^Wardall v. State, App., 166 
P.2d 23. 

49. Cal.—^Wardall v. State, supra. 
Prior statute did not confer on 

the board power to reassess, but, as 
to an excise tax, no assessment or 
reassessment was involved or neces¬ 
sary to create liability; the statute 


itself imposed the tax and was in 
effect both an assessment and a levy. 
—Rathjen Bros. v. Collins, 123 P.2a 
930, 60 Cal.j\.pp.2d 774—Empire Vint¬ 
age Co. V. Collins, 105 P.2d 391, 40 
Cal.App.2d 612. 

Application of statutory amendment 
Even if power to assess deficiency 
excise taxes on distilled spirits sold 
in the state did not exist until 
amendment of statute, provision giv¬ 
ing equalization board that power 
would apply to liabilities existing 
before effective date of amendment. 
—Rathjen Bros. v. Collins, 123 P.2d 
930, 60 Cal.App.2d 774. 

Limitation of time for compulsory 
production of records 
Under statute requiring licensees 
to keep records showing all purchas¬ 
es of distilled spirits made during 
the previous two years, the board of 
equalization cannot compel produc¬ 
tion of such records for examination 
more than two years after the period 
to be covered by examination.—War- 
dall V. State, Cal.App., 166 P.2d 23. 
Procedure adopted in computing de¬ 
ficiency held compliance with stat¬ 
ute 

Cal.—Rathjen Bros. v. Collins, 12*3 
P.2d 925, 50 Cal.App.2d 766. 

50. Cal.—^Wardall v. State, App., 
166 P.2d 23. 

51. Cal.--Wardall v. State, supra, 

32. Ohio.—^Lohaus v. Haggerty, 7 
Ohio Cir.Ct 408. 4 Ohio Cir.Dec, 
657. 
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Finished, bottled whisky stored in the county 
where manufactured and in the manufacturer's own 
warehouse is, under the construction placed on 
some statutes, to be assessed at only fifty per cen¬ 
tum of its true value.^^ 

§ 186. Lien on Property 

When it Is so provided by statute, a liquor tax is 
a lien on the premises where the business is carried on, 
and the lien may have priority over other earlier liens. 

Sometimes, by force of statute, a liquor tax is a 
lien on the premises where the business is carried 
011 .®^ Also, by force of statute, it is, or at times 
has been, a rule in some states that such a lien has 
priority over other liens and encumbrances and 
a statutory amendment providing that the lien of 
a mortgage shall be paramount and prior to the 
lien of the assessment where, at the time of the 
execution of the mortgage, the mortgagee was 
without knowledge that the property had been, or 
was being, used for illegal traffic in intoxicating 
liquors, docs not apply where the lien of an assess¬ 
ment attached to tlie property prior to enactment 
of the amendment.^6 in the absence of a statu¬ 
tory provision fixing priority, the tax lien takes 
rank merely from the time of its assessment, and 
does not displace prior charges.®^ The collection 
of a so-called **tax’' assessed by a collector of in¬ 
ternal revenue, under the National Prohibition Act 
for an alleged violation of the act, could not be 
enforced by filing such assessment as a lien and 
causing an attachment to be issued thereon against 
the property of the person charged.^^ Where an 
assessment is void as against an innocent purchas¬ 
er for value of the premises on which the tax is 
a lien, the court may, in a suit brought by such 
purchaser, cancel the tax as a lien on the proper- 
ty.5^ Legislative power with respect to creation 
and priority of liquor tax liens is considered su¬ 
pra § 40. 

§ 187. Pa 3 ment and Collection 

The manner of payment and collection of fees and 


taxes with respect to Intoxicating liquors is a matter 
of statutory regulation. 

Where the license law requires the fee for a li¬ 
cense to be paid in advance, no valid license can be 
issued without full payment of the fee at or before 
its issuance; the law is peremptory, and leaves no 
discretion to the licensing officers to waive or mod¬ 
ify its terms.^0 Furthermore, the whole amount 
must be paid. The payment of a less sum than that 
fixed by law as the price of a license is not to be 
regarded as good pro tanto, and docs not author¬ 
ize any license to be issued.®^ The officer to whom 
the tax or license fee exacted from dealers shall be 
paid is usually the treasurer or other fiscal agent of 
the municipality issuing the license.^- 

Excise faxes generally. In interpreting a statute 
imposing an excise tax on distilled st)irits sold in 
the state, the court must assume that the legisla¬ 
ture intended the tax to be paid and there is 
nothing inherently wrong in collecting additional 
excise taxes where examinations and invc.stigations 
disclose that the taxpayer, through error, has made 
an insufficient payment®^ Under some statutes, the 
tax becomes due at the time of sale, payable 
after a state board computes the amount of the 
tax,^® and is not collectable from a wholesaler prior 
to a sale by him to a retailer.^*' An excise, sales, 
or consumer’s tax on the sale or distribution of al¬ 
coholic beverages is to be paitl in the first instance 
by the seller,®^ although iindouble<lly it will be final¬ 
ly collected from the ultimate consumer by the ad¬ 
dition of the tax to the sales price of the bever¬ 
age.®^ 

Printed or written evidence of payment, A liq* 
nor tax certificate is defined as the printed ami 
written acknowledgment, in statutory form, by the 
authorized representative of the state, of the re¬ 
ceipt from applicant of the statutory sum for the 
excise tax on the business of trafficking in liquors 
at a designated place for a designated term.^O 

It is required, by some statutes imposing a tax 


63. Ohio.—^National Distillers Prod¬ 
ucts Corporation v. Evatt, 64 N. 
B.2d 14 6, 143 Ohio St. $0. 

64. Ohio.—Pioneer Trust Co. v, 
Stich, 73 N.E. 620, ni Ohio St. 460. 

33 ,aJ. P 560 note 64. 

55. Ohio.—Pioneer Trust Co. v, 
Stich, supra. 

33 C.J, p 560 note 63. 

53. Ohio.—Stlckney v. Isaac, 167 K. 
K. 433, 24 Ohio App. 527. 

57. Iowa.—Porry v. Dencen, 82 N. 
W. -124. 

33 C.J. p CCO note 65. 


68. U.S.—TT. S, V, 2orbcy, D.C.Pa., 

282 F. 332. 

59. Iowa.—Shrlver v. Polk County, 
212 N.W. 718, 203 Iowa 620. 

60. Nob.—Soolo V, Philips, 116 N.W, 
681, 81 Nol). 600. 

.33 C.J. p 560 note 68. 

81. Wis.—State v. Ilammcl, 114 N. 

W. 07, 134 Wis. 61. 

33 C.J. p 570 note 60. 

62. Ky.—Severance v. Kelly, 6 S. 

W. 388, 86 Ky. 522, 0 Ky.U 70«8. 
3’3 O.J. p 670 note 71, 

83. Cal.—Rathjen Bros. v. Collins, 
123 P.2d 030, 60 Cal.App.2d 774. 
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64. Cal.—Wardall t. State, App.. 
166 P,2d 23. 

65. Cal.—Wardall v. State, supra. 
68 . Cal.—^Wardall v. Stati’, Huprn. 
67. Cal,—Pfople v. Tux VVliu ry Cn. 

67 r.2d 752, 20 Cal.App.2d 7Mn. 

60. Ky.—Maloney PavldHon Ct*. v, 
Martin, 118 H.W,2a 708, 274 Ky. 
440. 

66 . Ky.—Maloney Davidson Co, v. 
Martin, supra. 

70. N.y.—Farley v. Barrick, 108 K. 
E. 417, 214 N.Y. 2J2—of 
CuUnan, 81 N.Y.S. HI, 82 App. 
Dlv. 446. 
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on the sale and distribution of alcoholic beverages, * 
that every container of alcoholic beverage reaching, 
the hands of a retailer shall bear evidence that the 
prescribed tax on the beverage has been paid to 
the proper authorities and even in the case of a 
tax exempt sale, such as one for shipment out of 
the state, the wholesaler must affix to each contain¬ 
er such stamp or other evidence of his purpose as 
the appropriate state department may require and 
furnish without charge.*^^ Under other statutes, 
the general plan is for the wholesaler to purchase 
tax stamps from a state board and to accompany 
liquor sold to nonexempt transferees with the req¬ 
uisite number of stamps, and for the purchaser, on 
opening the wholesale package, to affix the stamps 
to the individual packages.'^^ Under such a statute,, 
the tax, for all practical purposes, is not collected 
until the stamps are attached to specific packages.*^^ 

Enforcing payment, A license tax or fee is not 
a “debt” in the ordinary sense of the word;'^^ the 
methods of collecting such tax or fee are those only 
which are authorized by statute and, if the law 
does not provide for its collection by a civil action 


or suit, no such action can be mainlained.'^^ In 
several jurisdictions, however, the statutes on this 
subject are so framed as to autliorize, either di¬ 
rectly or by necessary implication, the collection of 
unpaid license fees or taxes by ordinary suit or 
action and where the tax has never been as¬ 
sessed against, demanded from, or paid by the 
taxpayer in question, the collection thereof by suit 
is not barred by a statute prohibiting proceedings 
for reassessment, except for actual fraud of the 
taxpayer, after assessment and full pa3TOent.79 Un¬ 
der other statutes the collection of delinquent li¬ 
cense fees is to be enforced by execution and levy 

on property,^® or by distress.^i 

Where collection by civil suit or action is per¬ 
mitted, the suit or action may and should be brought 
by the person, officer, or commission possessing ex¬ 
press or implied authority to do so; and, under 
different statutes, such person, officer, or commis¬ 
sion variously is a liquor control commission,^ 2 
in a proceeding in the name of the state, the com¬ 
missioner of revenue,S3 a prosecuting attorney,^^ or 
the state tax collector, or the sheriff or any taxpay- 


71. Ky.—Maloney Davidson Co. v, 

Martin, 118 •S.W.2d 70S, 274 Ky. 

449. 

72. Ky.—Maloney Davidson Co. v. 

Martin, supra, 

73. Cal.—Rathjen Bros. v. Collins, 

123 P.2d 930. 50 Cal,App.2d 774. 

TTnnecessary or excessive nxuxi'ber of 
stamps 

(1) Sale of liquor to retail li¬ 
censee was not taxable to wholesaler 
where retailer had on hand a suffi¬ 
cient number of stamps purchased 
from another wholesaler.—Tonkin 
Distributing Co. v. Collins, 123 P.2d 
938, 50 Cal.App.2d 790. 

(2) The statute, as originally en¬ 
acted, did not require or contem¬ 
plate that, if retailers already had 
stamps sutricient to cover purchases 
from a wholesaler, wholesaler should 
be required to accompany delivery 
of liquor with more stamps.—Sauers 
Wholesale Co. v. Collins, 12*3 P.2d 
936, 60 Cal.App.2d 786. 

(3) A liquor wholesaler who sends 
too many excise tax stamps to re¬ 
tailer for purchase made is entitled 
to a credit when stamps are returned 
by retailer.—Tonkin Distributing 
Co. V. Collins, supra. 

Broken bottles 

If excise tax stamps were affixed 
to bottles by liquor retailer, subse¬ 
quent breakage would not affect 
wholesaler's liability for taxes on 
broken bottles, and subsequent re¬ 
placements should have been accom¬ 
panied by stamps, but, if cases had 
not yet been broken, wholesaler 
could properly replace broken bot¬ 


tles, and stamps sent with first ship- i 
ment could be used to pay tax.—Ton¬ 
kin Distributing Co. v. Collins, su¬ 
pra. 

74. Cal.—People v. Tux Winery Co., 
67 P,2d 752, 20 Cal.App.2d 700. 

75. N.M.—Gallup v. Gallup Cold 
Storage Co., 191 P. 465, 26 N.M. 
253. 

33 C.J. p 570 note 72. 

73. N.M.—Gallup v. Gallup Cold 
Storage Co., supra. 

33 C.J. p 670 note 72. 

Bimited application of statute 

A statute requiring certain proce¬ 
dure on the part of a state board 
has been held applicable only to the 
collection of a tax on beer and wine, 
and not to the collection of a tax on 
distilled spirits.—People v. Tux 
Winery Co., 69 P.2d 876, 21 Cal.App. 
2d »586. 

77. Ind.—State ex rel. Pry v. Su¬ 
perior Court of Lake County, 186 
N.B. 310, 205 Ind. 355. 

33 C.J. p 570 note 72. 

78. U.S.—Commonwealth of Ken¬ 
tucky ex rel. Martin v. Morris 
Wholesale Liquor Distributing Co., 
D.C.Ky., 29 P.Supp. 310. 

33 C.J. p 670 note 73. 

79. Ark.—Southwestern Distilled 
Products V. State ex rel. Humph¬ 
rey, 136 S.W.2d 166, 199 Ark. 761. 

80. Ga.—Sasser v. Adkins, 33 ©.E. 
881, lOS Ga. 228. 

33 C.J. p 570 note 74. 

Priority of levy 

Under a particular statute, levy 
on goods and chattels is superior 
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to all other liens, mortgages, convey¬ 
ances, or encumbrances.—^McCune v. 
Ginder, 25 Ohio N.P.,N.S., 175. 

31. Tenn.—East Tennessee Brewing 
Co. V. Currier, 150 S.W. 641, 126 
Tenn. 635. 

33 C.J. p 570 note 75. 

Distress improper 
Under some statutes the tax on 
liquor not owned by the distiller, 
but in his warehouse, which he is 
bound to pay, cannot be enforced by 
distress, but only by suit on the stat¬ 
utory obligation.—Powble v. Kemp,. 
48 A. 379, 92 Md. 630. 

82. Or.—Oregon Liquor Control 

Commission v. ' Coe, 9-9 P.2d 29, 
163 Or. 646. 

Private counsel 

(1) The commissioner may employ 
private counsel.—Oregon » Liquor 
Control Commission v. Qoe, 99 P.2d 
29, 163 Or. 646. 

(2) A question of the right to re¬ 
tain private counsel is waived by 
lack of timely presentation when it 
is first raised by objection to the in¬ 
troduction of testimony.—Oregon 
Liquor Control Commission v. Coe, 
supra. 

83. U.S.—Commonwealth of Ken¬ 
tucky ex rel. Martin v. Morris 
Wholesale Liquor Distributing Co., 
D.C.Ky., 29 P.Supp. 310. 

Ky.—Kohn v. Reeves, 157 S.W.2d 121, 
288 Ky. 765. 

84. Ark.—Southwestern Distilled 
Products V. Trimble, 132 S.W.2d 
196, 198 Ark.-970. 
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er of the county, rather than the district attorney.^S 
Sometimes, the pertinent statute fixes jurisdiction 
of the action in a particular circuit court.^® 

The complaint must be sufficient to withstand a 
demurrer but its sufficiency is not affected by 
matters affecting only the amount of recovery 
and it is proper to permit an amendment stating 
the true name of a corporate defendant, where the 
substantial rights of such defendant are not affect¬ 
ed by the amendment.Although defensive mat¬ 
ter, if sought to be proved by defendant, should be 
pleaded,^® it is controlling, although not pleaded, 
where it appears in plaintiff’s case in chief.^i A 
motion to quash the summons on the ground that 
defendant was not served with summons or noti¬ 
fied of the action in the manner prescribed by law 
involves a question of fact for determination by 
the court.92 To warrant a recovery, the evidence 
must be sufficient to establish and uphold plaintiffs 
case.23 

Where the suit is really a proceeding in rem 
against the liquor liable for the tax, the court ac- 
<iuires jurisdiction when the liquor is taken from 
the persons found in possession thereof, regardless 
of whether they are the owners it has a right 
to order a sale of the liquor regardless of who is in 
possession or is the owner thereof ;25 hence it 
is immaterial that the owner has not been sued by 
Its correct corporate name.^® 

Enjoining collection, A court of equity, or a 
court possessing equitable powers, may enjoin the 


collection of a liquor tax which is wholly void, 97 or 
restrain the prosecution of an action to collect a 
license tax or fee where such action was brought 
unlawfully or without authority,98 or enjoin the 
enforcement of a lax execution issued under a city 
ordinance where the city had no authority to levy 
the tax as against plaintiff and there is no provision 
in the city charter for filing an affidavit of illegal¬ 
ity in such casc;99 but an injunction will not be 
granted where circumstances warranting equitable 
relief of this nature do not appear.^ 

§ 188. Disposition of Moneys Collected 

Various dispositions of funds created by licensing 
or taxing the sale of intoxicating I'quors have been 
made by state legislatures in the exercise of their con¬ 
trol over such funds. Su-h control is absolute except 
to the extent It is restricted by constitutional provi¬ 
sions. 

The fund created by licensing or taxing the sale 
of intoxicating liquors is under the absolute control 
of the legislature, unless restrained by some pro¬ 
vision of the constitution.2 Statutes hearing on 
the subject vary in the different states, and even 
in the same state from time to time. Under such 
statutes, part or all of such fees or taxes is vari¬ 
ously to be paid over to the slate for the general 
uses of the state, although the fees or taxes arose 
within municipalities,9 or is to be paid over to the 
county treasurer for the use of the county, although 
collection was made by a city or town,'* or is to be 
distributed to municipaliiies whtTcin the taxes or 
fees arose, although collection was made by coun- 


85. Miss.—State cx rol. v. Carr, 4 
So.2d 237, 101 Miss. 650, 

86 . U.S.—Commonwealth of Ken¬ 
tucky ex rel. Martin v. Morris 
Wholesale Liquor Distributing Co., 
D.CKy., 20 F.Supp. 310. 

87. Or.—Oregon Liquor Control 
Commission v. Anderson Pood 
Markets, 87 P.2d 206, 160 Or. 616. 
In absence of special demurrer, 

oomplnint which did not speclflmily 
allege that sales were made In state 
was sufHcient.—People v. Tux Win¬ 
ery Co., 60 P.2d 87$, 21 Cal.App.2a 
5S5. 

88 . Or.—Oregon Liquor Control 

Commission v. Coe, 00 r.2d 29, 

• 163 Or. 646. 

89. Ark.—Southwe.stern Distilled 
Products V. Trimble, 132 S.W.2d 
196, 19S Ark. 970. 

90. Or.^—Oregon Liquor Control 

Commission v. Coe, 00 P.2d 20, 163 

Or. 646. 

91. Or.—Oregon Liquor Control 

Commission v. Coe, supra. 

55 t. Ark.—Southwestern Distilled 
i'roduets v. Trimble, 132 S.W.2d 
106, 108 Ark. 070. 


93. IBvidonce hold insulELoiexit 
Evidence did not warrant hnding 
that place of business at which wil- 
n<‘.ss purcha.sed w'hlskey was owned 
by defendant or that he wa.s Inter- 
t\st<‘d therein.—Malvezzl v. Cully, 
MI.ss., 192 So. 17. 

XS^ldenoe held to ovexoome state's 
prima facie cn.s<‘ In proceeding by 
rule.—State v. National Brewing 
Co,, 160 So. 529, 183 I.a. 513. 

94i. Ark.—Butt v. Southwestern Dls- 
tilled Products, 135 S.W.2d 857, 
109 Ark. 750. 

95. Ark,—Southwestern Distilled 
Products V. Trimble, 132 S.W.2d 
106, 108 Ark. 970. 

90. Ark,—Butt v. Southwestern Dis¬ 
tilled Products, 135 S.W.2d 857. 
199 Ark. 750. 

97. Iowa.—Shrlver v. Polk t^mnty, 
212 N.W, 718. 203 Iowa 529. 

90, Misa.^—I'ortwood v. Haskett, 1 
So. 105, $4 Miss. 213. 

33 C.J, p 670 note 76, 

C9. Ga.—-Fruit Co. v. City of Dalton. 
101 S.I3. 130, 184 277, 

L U‘.S.-'-l*iiolfle Fruit & Produce Co, 
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V. Oregon Liquor Control Comml.M- 
slon. D.UOr., 41 R.Supp. 17,5. 

Muhh.—A tlantic? Pharmaeal Co. v. 
Commi.s.viloner of ('orporatlons and 
Taxation, 2 N.M.2d 474, 294 Mnsa. 
•485, 

a. Ill. -tMty of Fast St. Louis v. 
Trustees of Schools. 102 HI. 4S0, 
40 Atn.lt. 606. 

33 C.J. p 570 notes 77-79. 

Oonstltutloual amendment allocat¬ 
ing a <‘*Ttai« percentage of liquor 
taxes ami license fees to nn old-age 
pension fund Is valid and overrides 
prior .statutes to tW extent that 
they runtllet therewith.-and 
County of Denver v. People, S8 P.2d 
89, appeal dismissed City and Coun¬ 
ty of Denver v. IVoplu of State of 
Colorado, ^9 S.Ct. 1041, 307 H.S. 615, 
83 1196, rehearing denied 60 S. 

Ct. 69. 308 IT.S. 633, 84 L.Fd. 527. 

3. N.y.—People V. Williams. 56 N. 
K. 625, 162 N.y. 240. 

33 C.J. p 570 note 78. 

4. Minn,—Sibley County v. Oibbon. 
131 N.W. 786, 116 Minn. 56. 

33 C,J. p 570 note 79. 
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ty5 or state® officials, or is to be used wholly for 
local purposes, where collection was made by local 
authorities.^ By force of some statutes, all or 
part of liquor taxes or fees is allocated, appor¬ 
tioned, or appropriated to a certain fund or pur¬ 
pose, such as a public welfare fund,^ a school 
fund,® or the repair of roads,or a city’s or town’s 
share of such taxes or fees is required to be ap¬ 
plied or expended for the pa 3 mient of ordinary ex¬ 
penditures payable from the general fund of the 
city or town.^^ 

§ 189. Refunding or Recovering 

a. In general 

b. Refusal of license 

c. Cancellation of license or loss of li¬ 

cense privileges 

d. Actions 

a. In General 

Generally speaking, a person who paid a liquor tax 
or license fee Is not entitled to a refund of, or to re¬ 
cover back, all or a portion thereof unless a statute gives 
him the right, or the tax or fee was illegal or exces¬ 
sive and was paid unvoluntarily. 

Where a person applying for a liquor license vol¬ 
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untarily pays the whole amount demanded of him, 
although the charge is illegal, or the amount de¬ 
manded, in consequence of a misapprehension of 
the law, or of the invalidity of a particular statute 
or ordinance, is in excess of the sum which might 
lawfully be exacted, he cannot recover back the 
amount paid or the illegal excess, in the absence of 
a statute providing otherwise.12 However, the rule 
is otherwise, and he may recover back the amount 
or the illegal excess, where the pa 3 Tnent was not 
voluntary, but was obtained by extortion, fraud, 
force, or moral or legal compulsion.^® The charac¬ 
ter of the payment as being voluntary or involun¬ 
tary is to be determined from the terms of the stat¬ 
ute, ordinance, or regulation under which the tax 
or fee is imposed, the circumstances attendant on 
payment, and the consequences which would fol¬ 
low nonpayment.Some authorities regard pay¬ 
ment under formal protest as involuntary,^5 while 
others consider a protest immaterial,^® and still 
others regard it as available only as evidence of 
facts of compulsion, and not conclusive.A per¬ 
son who pays under protest a fee required by a 
statute not applicable to him does not obtain a 
benefit so as to be estopped* to maintain an action 
to recover back the fee.^® 
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5. Iowa.—’Sioux City v. Woodbury 
County, 122 N.W. 940, 144 Iowa 
326. 

33 C.J. p 570 note €0. 

Daty to distribute may be enforced 

(1) By appropriate action,—Pox 
Lake v. Fox Lake Village, 22 N.W. 
584, 62 Wis. 486. 

(2) By mandamus.—East Saginaw 
V. Saginaw County, 6 N.W. 684, 44 
Mich. 273—People v. Decatur Tp. 
Bd., 33 Mich. 335. 

6. Ohio.—State ex rel. Matheney v. 
Ferguson, 46 N.E.2d 768, 141 Ohio 
St. 61. 

Payment should be made to village 
treasurer, rather than to village 
clerk.— State ex rel. Matheney v. 
Ferguson, supra. 

7. Ill.—Mt. Carmel v. Wabash 

County, 50 Ill. 69. | 

8. Mont.—State ex rel. Haynes v. 
District Court of First Judicial 
Dist., in and for Lewis and Clark 
County, 78 P.2d 937, 106 Mont 470. 

County old-age pension ftind 
Colo.—City of Sterling v. Board of 
Com’rs of Logan County, 60 P.2d 
222, 99 Colo. 77. 

Poor fund 

Wis.—^Wlnneconne v. Winneconne, 99 
N.W. 1053, 122 Wis. 3*48—Churchill 
V. Herrick, 32 Wis. 357. 


Xnebrlates’ home 

N.Y.—People v. Brooklyn Police, 63 
N.T. 623. 

9. Ga.—Carroll v. Wright 63 S.B. 
260, 131 Ga. 728. 

Idaho.—School Dist. No. 27 v. Twin 
Palls, 90 P. 735, 13 Idaho 471. 

Ind.—State v. Forkner, 70 Ind. 241. 
Neb,—School Dist of Omaha v. Gass, 
267 N.W. 528, I’Sl Neb. 312—State 
ex rel. School Dist No. 53, Saun¬ 
ders County, v. Sams, 99 N.W. 544, 
71 Neb. 66'9—State ex rel. School 
Dist No. 11 V. White, 45 N.W. 631, 
29 Neb. 2*88—State ex rel. Primmer 
V. Brodboll, 44 N.W. 186, 28 Neb. 
254—State ex rel. Southwick v. 
Wilcox, 22 N.W. 458, 17 Neb. 219— 
City of Hastings v. Thorne, 8 Neb. 
160—State ex rel. Helmer v. Mc- 
Connel, 8 Neb. 28. 

N.M.—Board of Education of East 
Los Vegas v. Laforga, 27 P. 616, 
6 N.M. 292. 

33 C.J. p 570 note 85 [a]. 

Distribution for use of all school 
districts 

Funds collected by state liquor 
control commission as state license 
fees and paid to state treasurer are 
properly distributed for use of all 
school districts within state as 
against contention that all license 
moneys paid to commission and by 
it paid to treasurer should be paid 
over to counties in which liquor li¬ 
censes are granted.—School Dist. of 
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Omaha v. Gass, 267 N.W. 528, 131 
Neb. 312. 

10 . Pa.—^Krzykwa v. Croninger, 49 
A. 979, 200 Pa. 859. 

33 C.J. p 570 note ^85 [d]. 

11. N.T.—^Hunt V. New York, 62 N. 
T.S. 184, 47 App.Div. 295—Allega¬ 
ny County V. Wellsville, 36 N.Y.S. 
•516, 90 Hun 23. 

12 . Ky.—City of Morganfield v. 
Wathen, 261 S.W. 12, 202 Ky. 641. 

N.T.—^Maguire v. State, 289 N.Y.S. 
339, 247 App.Div. 698, affirmed 8 
N.E.2d 337, 273 N.Y. 665. 

33 C.J. p 571 note 86. 

Payment enforceable only by suit is 
voluntary 

Ky.—City of Morganfield v. Wathen. 
261 S.W. 12, 202 Ky. 641. 

13. Cal.—Vitale v. City of Los An¬ 
geles, 67 P.2d 993. 13 Cal.App.2d 
704; 

33 C.J. p 571 note 87. 

14. Cal.—^Vitale v. City of Los An¬ 
geles, supra. 

15. Minn.—Gillen v. South St. Paul, 
126 N.W. 624, 111 Minn. 172. 

33 C.J. p 571 note 87 [a] (1). 

16. Ky.—City of Morganfield v. 
Wathen, 261 S.W. 12, 202 Ky. 641. 

17. Cal.—^Vitale v. City of Los An¬ 
geles, 67 P.2d 993, 13 Cal.App.2d 
704. 

18. Ky.—^Esbeco Distilling Co. v. 
Shannon, 129 S.W.2d 172, 278 Ky. 
689. 




There is no right to a refund on the ground of 
illegality or excessiveness where the fee or tax is 
legal and proper in respect of amount and other¬ 
wise;^^ illegality of a business or transaction is 
not ground for recovery back where it is not a 
legal impediment to collection;-® and, in the ab¬ 
sence of a statute authorizing remission of a pro¬ 
duction tax in such case, a manufacturer of whisky, 
which was destroyed by fire after manufacture was 
completed and the tax was paid, may not manu¬ 
facture a like amount of whisky without payment 
of an additional production tax.^i Liability to pay 
back a tax does not rest on state officers who did 
not collect and do not have in their hands, officially 
or otherwise, any money collected from the tax¬ 
payer, except such as may be in the general fund 
of the state.22 The state is not indebted to a li¬ 
censee for the amount of the licensee fee, and has 
no money of his which his judgment creditor may 
reach, where he applied for, and was granted, a li¬ 
cense and has made no attempt to surrender the 
license and obtain a refund.23 

Statutory provisions. In some jurisdictions, pro¬ 
vision is, or formerly w,as, made by statute for re¬ 
funding, rebating, or recovering back, in certain 
cases, money paid for liquor licenses or taxes; and 
such a statute is accorded effect, provided it is val- 
id^^ and applicable,^^ and there is compliance with 
a pertinent provision limiting the lime for present¬ 
ing claims.26 Some statutes of this nature arc per¬ 
missive in cliaracter,^^ while others are mauda- 

.tory.28 

b. Refusal of License 

A person whose application for a liquor license Is 
refused la entitled to a return of the fee paid on mak¬ 


ing the application where a statute so provides, but 
generally not otherwise. 

Unless he is entitled, by virtue of express statu¬ 
tory provision, to a return of the fee,-® as a gen¬ 
eral rule a person who has paid the fee for a liquor 
license on making his application therefor cannot 
recover it back on the subsequent refusal of the li¬ 
cense, in consequence of his failure to comply with 
other conditions, or for other sufficient reasons 
nor, according to some decisions, where an appeal 
from the order of the licensing authorities results 
in a decision adverse to his right to obtain the li¬ 
cense but as to this there are authorities to the 

contrary.32 

Where applicant for a license has a statutory 
right to a return of the fee on rejection of the ap¬ 
plication, the state has a right, under the same stat¬ 
ute, to offset the amount due from applicant for 
unemployment insurance contributions,although 
it may not exercise such right where a third person 
has advanced, rather than loaned, the money for 
the fee on the express condition tliat it be refund¬ 
ed to him in the event of refusal of the applica¬ 
tion. 

c. Cancellation of License or Loss of License 
Privileges 

A person may not recover back the license fee or a 
portion thereof where the license is properly revoked 
or canceled or the benefits thereof are lost through his 
own act; but the authorities are not In harmony as to 
the right of recovery where the license becomes ineffec- 
tlve by operation of law or by acts or circumstances 
beyond such person's control. 

A person to whom a li<inor license has been grant¬ 
ed may not recover back the fee paid therefor where 
the license is revoked or canceled by those having 
authority to take such action,35 except, according t(* 


19. Cal.—Tonkin Distributing Co. v. 
Collins, 123 P.2d 038, 60 Cal.App,2cl 
790. 

Mont.—Pollard v. Montana Liquor 
Control Board. 131 P.2d 074. 114 
Mont. 44. 

20 . Cal.—Three G Distillery Corpo¬ 
ration V. Johnson, 103 P.Sd 420, 30 
Cal.App.2d 431. 

Ky.—Stein v. Kentucky State Tax 
Commission, 00 S.W.2d 443, 266 
Ky. 4(19. 

Lack of impediment to collection see 
supra I 181. 

21 . Ky.—Olenmore Distilleries Co. 
V. Dopiirtmrnt of Kevonue, 131 S. 
•W'.aa 4(i0, 279 Ky. 505. 

22 . U.S.—Pacific Fruit & Produce 
Co, V. Oregon Liquor Control Com- 
misHion, D.C.Or., 41 F.Supp. 175. 

23. X.Y.—Brearton v. Morgan, 12 N. 
y.S.2d 90, 257 App.Dlv. 34. 

24. N.y.—^Bushwll V. City of New 


York, 274 N.Y.S. 057, 242 App.Dlv, 
366, affirmed 195 N.E. 179, 266 N. 
y. 6in. 

Ohio.^—Application of Boyle. 14 Ohio 
N.P.,N.S., 257. 

25. Cal.—Tonkin Distributing Co. v. 
Collins, 123 P.2d 938, 50 Cai.App. 
2d 700, 

N.y.— Gubin V, City of Now York, 
276 K.Y.S. 615, 154 Misc. 547. 
Ohio.—Cleveland & Sandusky Brew¬ 
ing Co. V. Shafftsr, 10 Ohio N.P., 
N.S., 146. 

33 C.J. p 671 note 93. 

26. N'.y.—Wolf V. State, 219 N.Y.S. 
348, 219 App.Dlv. S84, afllrmcd 161 
N.E. 175. 247 N.y. 542. 

27. Wyo.—Burnham Hotel Co. v. 
City of Ohoyenne, 222 l\ 1, 30 
Wyo. 458. 

28. N.Y.—Preidell Winery Co. v. 
State, 207 N.Y.S. 417, 212 App.Div. 
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260, nfUrmed 150 N.B. 542, 241 N. 
Y, 533. 

29, N.Y.—Brearton v. Morgan, 12 N. 
y.S.2d 90, 257 App.Dlv, 34—Yere- 
shefsky v. Slate, 40 N,Y.S.2d 270, 
180 JVIlHc. 191. 

30, Ark.---Alexaniler v. State. 91 S. 
W, IS!, 77 Ark, 204, 

33 C.,T. p 571 note 94. 

31, Ind.—State v. Troy, 98 N.R 290. 
177 Iml. 412—Mo!\ruo County v. 
Kreuger. 88 Imi. 231. 

32, Neb.- .Shue V. Merrick t^ounly 
Sehu(»l Dist, No. 6, 153 N,W, 667, 
98 Neb. 455. 

33 C.J. i> 572 note 99. 

33, N.Y.— Taylor v. State, 46 N.Y.S, 
2d 881, 267 App.Div, 924. 

34, N.y. —Yereshefsky v. State, 40 
N.y.S.2d 270, 180 Mlac. I 9 l. 

35, Idaho.^—^Roberta v* Boise City, 
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some of the authorities, where the licensee is not 
at fault.36 Also, according to some authorities, 
there may be no recovery back of the fee where 
the privileges which the license confers are abro¬ 
gated by the adoption of a law or ordinance pro¬ 
hibiting all sales of liquor within the territory cov¬ 
ered by it;^'^ but according to other authorities, a 
licensee may recover back the unused portion of 
the license fee where he is deprived of his license 
by acts or circumstances over which he has no con¬ 
trol and without his volition,or where the license 
becomes ineffective by operation of law.^^ The lat¬ 
ter rule has no application where the licensee re¬ 
tains his license and voluntarily vacates his place 
of business, thus rendering his license ineffective 
owing to his own act in withdrawing from the 
premises.40 Likewise, a person who voluntarily 
pays the liquor tax, and afterward abandons the 
business because he is unwilling or unable to fur¬ 
nish the required bond, cannot recover the amount 
of the tax so paid;^i and where a saloon keeper 
has a right to continue in business in new dry terri¬ 
tory until the expiration of his license, but, to avoid 
criminal prosecution by county officials, and by 
agreement with the county attorney, he relinquishes 
this right, it has been held that he may not recover 
from a city in such territory the portion of the li¬ 
cense tax covering the unexpired part of the li- 
censc.42 The legal representative of deceased li¬ 
censee cannot recover any part of the amount paid 
for a liquor license.because of the latter’s death be¬ 
fore the expiration of the term of the license,un¬ 
less it is otherwise provided by statute.'^^ 

A municipality may, if it sees fit, return license 
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fees when licenses have been declared invalid for 
no fault of the licensees,^^ and a refund under an 
invalid ordinance may be validated by subsequent 
legislation but where a statute authorizing re¬ 
funds of fees for licenses erroneously or unlawfully 
canceled is not retroactive, it affords no relief to 
claimant whose license was unlawfully canceled pri¬ 
or to the enactment of the statute.*^7 

d. Actions 

In an action to recover back a liquor tax or license 
fee, or a portion thereof, plaintiff must allege facts con¬ 
stituting a cause of action and sustain the burden of 
proof resting on him. 

A petition or complaint for the recovery back of 
a liquor tax, or a portion thereof, must, when the 
action is based on a statute, allege facts bringing 
the case within the statute.^S a counterclaim is 
insufficiently pleaded in an affidavit of defense 
where it is for the full amount of a bond, no 
standard or measure of the amount recoverable un¬ 
der the bond is pleaded, and the amount of the 
bond is the limit, rather than the measure, of lia- 

bility.^2 

In an action by a wholesale liquor dealer to re¬ 
cover back deficiency excise taxes paid under pro¬ 
test, effect is given to a statute creating a pre¬ 
sumption pertinent to such taxes.^*^ In such action, 
plaintiff has the burden of proving payment of tax¬ 
es on all taxable sales made by him,^l that certain 
sales or transactions were exempt or not taxa¬ 
ble,^2 and that a state board, arbitrarily compelled 
him to pay an additional tax,^^ as well as the bur¬ 
den of sustaining his contention that an assess- 
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132 P. 306, 23 Idaho 716, 45 L.R.A., 
N.S., 593. 

33 C.J, p 572 note 95. 

36. Ill.—Martel v. East St. Louis, 
94 Ill. 67. 

Neb.—Thayer County School Dlst. 
No. 34 V. Thompson, 71 N.W. 728, 
51 Neb. 857. 

37. Minn.—Minneapolis Brewing Co. 
V. Bagley, 170 N.W. 704, 142 Minn. 
16. 

33 C.J. p 572 note 97. 

38- Neb.—Simcho v. Omaha School 
List., 148 N.W. 77, 96 Neb. 339. 
Okl.—^Allsman v. Oklahoma City, 95 
P. 468, 21 Okl. 142, 16 L.R.A.,N.S., 
511, 17 Ann.Cas. 184. 

39. Fla.—Charles Blum Co. v. Hast¬ 
ings, 79 So. 442, 76 Fla. 7, L.R.A. 
1918F 783. 

Wash.—Bart v. Pierce County, 111 
P. 582, 111 Wash. 582, 31 L.R.A., 
N.S., 1161. 

4a Neb.—Simcho v. Omaha School 
Dist, 148 N.W. 77, 96 Neb. 339. 

48 O.XS.-21 


41. Mich.—Curry v. Tawas Tp., 45 
N.W. 831, 81 Mich. 356. 

42. Ky.—Miller v. Central City, 199 
S.W. 611, 178 Ky. 602, L.R.A.1918C 
240. 

43. Neb.—Wood v. School Dist., 116 
N.W. 308, SO Neb. 722, 16 L.R.A., 
N.S., 478. 

44. Mo.—Isherwood v. Thompson, 
172 S.W. 1181, 187 Mo.App. 93. 

45. S.D.—^Ege v. Williams, 159 N. 
W. 898, 38 S.D. 50. 

Wash.—State v. Ritter, 134 P. 492, 
74 Wash, 649. 

46. Minn.—Calderwood v. Joseph 
Schlitz Brewing Co., 121 N.W. 221, 
107 Minn. 465. 

47. N.Y.—Toy os v. State, 47 N.Y.S. 
2d 322. 181 Misc. 761. 

48. Ohio.-Stoltz v. Holtz, 13 Ohio 
N.P.,N,S., 230. 

Payment under protest must be al¬ 
leged where it is essential to re¬ 
covery under the statute that pay¬ 
ment shall have been so made.— 
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Three G Distillery Corporation v. 
Johnson, 103 P.2d 429, 39 Cal.App.2d 
431. 

49. U.S.—O'Kane v. Lederer, D.C. 
Pa., 4 P.2d 418. 

50. Cal.—Rathjen Bros. v. Collins, 
123 P.2d 925, 50 Cal.App.2d 765. 

51. Cal.—^Empire Vintage Co. v. Col¬ 
lins, 105 P,2d 391, 40 Cal.App.2d 
612. 

Evidence held not to sustain find¬ 
ing that wholesaler purchased and 
delivered stamps on all sales made 
by it on which excise tax was im¬ 
posed.—^Rathjen Bros. v. Collins, 123 
P.2d 925, 50 Cal.App.2d 765. 

52. Cal.—Tonkin Distributing Co. v. 
Collins, 123 P.2d 938, 50 Cal.App. 
2d 790—Sauers "Wholesale Co. v. 
Collins, 123 P.2d 936, 60 Cal.App. 
2d 786—^Rathjen Bros. v. Collins, 
123 P.2d 930, 50 Cal.App.2d 774. 

53 . Cal.—^Empire Vintage Co. v. 
Ciollins, 105 P.2d 391, 40 Cal.App. 
2 d 612. 
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nent was without authority of law,54 or that the 
imount of the taxes arrived at through applica- 
ion of a statutory presumption is not correct,55 
md the burden of showing what happened to gal- 
ionage not accounted for56 in his books^^ or in in¬ 
voices of sales.®® Testimony that no liquor went 
:o licensees without stamps constitutes a conclu¬ 
sion and, even if admissible, does not prove what 
[lappened to liquor unaccounted for in invoices of 
5ales.59 In an action for refund of a license fee, 
it is error for the court to assume, without proof 
Df facts, that payment of the fee was not volun¬ 
tary. 60 

§ 190. Rebate on Surrender of License or 
Certificate 

Whether or not a liquor licensee Is entitled, on 
voluntary surrender of his license, to a refund for the 
unexpired portion of the license depends on the existence 
or absence of a statute giving him the right to a refund 
in such case, and, where there is such a statute, on ful¬ 
fillment or nonfulfillment of conditions stated therein. 

A licensee or holder of a liquor tax certificate, 
on the voluntary surrender of his license or certifi¬ 
cate, is not, in the absence of statute, entitled to a 
rebate for the unexpired portion of his license or 
certificate but under some statutes, a person 
holding a liquor license may, under certain condi¬ 


tions, obtain a refund in such case.62 While a 
statute so providing is constitutional,®^ it should 
not be extended by implication to embrace any sit¬ 
uation except that explicitly covered ly the stat- 
ute.64 To obtain a refund under a particular stat¬ 
ute, a petition signed and verified by the person 
holding the license must be presented to the liquor 
authority ;65 and the refund may be subject to 
forfeiture if he is convicted or his license is can¬ 
celed, in a prosecution or proceeding instituted 
within thirty days after the license is surrendered 
and application for the refund is made.®® Also, the 
refund is subject to deduction or offset of any tax¬ 
es owing by the licensee to the state, including taxes 
other than those imposed on alcoholic beverages.®^ 

An assignment, before surrender of the license, 
of the statutory right to a refund has been held to 
operate as an equitable assignment®® and to give 
an equitable lien on the refund;®® but, while it 
has been held that it is valid as against the as¬ 
signor and a subsequent assignee who has notice 
thereof or docs not part with a present considera¬ 
tion,'^® it has been held that it is void as against 
crcdilors'^^ and that it is cognizable and enforce¬ 
able only in equity and not at law.*?® 

The remedy, if any, of a person other than the 
licensee to obtain the statutory refund is against 


54. Cal.—Rathjen Bros. v. Collins, 
123 P.2d 930, 50 Cnl.App.2d 774. 

55. Cal.—-Rathjen Bros. v. Collins, 
123 r.2d 925, 50 Cal.App.2d 755. 

56. Cal.—Rathjen Bro.s. v. Gollin.s, 
123 P.2d 930, 60 Cal.App.2d 774. 

Disposition in nontaxahle transac¬ 
tions 

Where large quantity of liquor is 
unaccounted for after deducting, 
from total gallonage possessed or 
acquired by wholesaler during tax¬ 
able year, the gallonage on hand at 
close thereof, plus the gallonage di.s- 
posed of in nontaxablo sales, plus 
reasonable loss tolerance, ■wholesaler 
must show that it was disposed of 
in nontaxable transactions, and un¬ 
less he does so the equalization 
board will have established a prima 
facie case with ro.spect to gallon- 
age disposed of in tran.sactlons sub¬ 
ject to excise tax.—Rathjen Bros. v. 
Collins, 123 P.2d 926, 50 Cal.App.2d 
765. 

57. Cal.—Sauers ‘Wliolesala Co. v. 
Collins, 123 P.2d 9116. 60 Oal..App. 
2d 7S6, 

53. Cnl.—Rathjen Bros. v. Collins, 
123 I».2d 925, 60 Cal.App.2d 765. 
50, Cal.—Rathjen Bros. v. Collins, 
.supra. 

50. N.Y.—Gubin v. City of New 
York, 276 N.Y.S. 515, 154 Misc. 
647. 


61. R.!.—-Cobb\s. Inc., v. Fitzpatrick, 
190 A, 614, 61 R.I. 1. 

33 C.J. p 572 note 4, 

62. N.Y.—Brearlon v. Morgan, 12 N. 
Y,S.2d 99. 257 App.Div. 34. 

33 C.J. p 572 note 6. 

63. Conn,—State v. Fairfield Coun¬ 
ty Com’rs, 121 A, SOO, 99 Conn. 
378. 

33 C.J. p 571 note 03 faj. 

64. N.Y.—Slogcl V. State, 24 N.T.S. 
2d 120, 175 Mlsc. 515. afilrrned 28 
N.y.S.2d 958, 262 App.Piv. 3RR. 

65. N.Y.—Valenza v. State, 37 N.Y. 
S.2d 080. 

Suocesaive petitioxus signad by differ¬ 
ent persons 

Where petition was signed and 
vorillfd in licMmse hohler's nnme by 
his son, and did not show that son 
was familiar with facts slated in 
pplitlon, or that he had authority to 
execute it or acted ns holtier's agent, 
the liquor authority was justlfii^d In 
computing amount of refund from 
date on which subsequent petition, 
signed and verified by iiolder him¬ 
self, wa.s presented, instead of date 
on which original petition was pre¬ 
sented.—^Valenza v. State, supra. 
Amendment by court of claims 
Since requirement as to petit inn is 
wholly statutory, court of eiaims 
has no power to amend petition sign- 
1 od and verified by another than 
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holder of license, without statutor.v 
provi.sion therefor.—Valenza v. State, 
supra. 

66. Insuffloient ovidenoe 

Kvidence that bartender once hnd 
two policy slips in his po.MfU'.Msirui 
and received suspended sentence 
did not reqxiire canctdlatlon of li- 
ern.se and forfeiture of refund on 
ground that licensee perniitt<d gam¬ 
bling in violation t>f .\lcohollc Bev¬ 
erage Control Law.—Abrain.s v. 
Bruckman, 33 N.y.S.2d 021, 263 App. 
Dlv. 593. 

67. N.Y.—glegel v. fltate, 28 N.Y.S. 
2d 958, 262 App.niv. 388—t'apitol 
Histrlbutors Corporation v, Kent's 
Restaurant, 21 N.y.S.2d 219. 173 
Misc, 827. 

XAdsbtsdasss to stats nasmploy. 
meat insuraaos fund may lu* sot off 
by the stale.--Muller v. Slate. 34 N. 
y.S.2d 275, 178 Misc. 36a. 

68. N.Y.- Gordon O'Neill Co. v. 
Ward. 32 N.V.S.2d 559. 

69. N.Y.--Multer v. State. 34 N.Y.R 
2d 275, X7H Mme, .'tiiu. 

70. N.Y.-~^<birdon o'.Niill Co. v. 
Ward, 32 N.Y..S.2U 559. 

71. N.Y.—Multer v. Stale, 34 N.T.S. 
2a 275, 178 Mine. 360. 

72. N.T*—Multer v. Stale, supra. 
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the state in a proceeding instituted in the court of 
claims.State officials having tax claims deducti¬ 
ble from the refund may not be made parties to a 
suit in equity by a judgment creditor to settle con¬ 
flicting claims to the refund and while the state 


comptroller has a ministerial duty of paying the 
refund to the person entitled thereto, and this 
duty arises and is enforceable when a clear legal 
right to the money is shown,76 he is suable only in 
a mandamus proceeding.^? 


V. EEGXJLATION OF TRAFFIC 


§191. In General 

a. General considerations 

b. Rules and regulations by board, com¬ 

mission, or officer 

a. G-eneral Considerations 

Regulations of the llguor business are adopted for 
the purpose of strict surveillance and control of such 
business in order to minimize the evils inherent there¬ 
in. While they should be complied with, they con¬ 
template that the business may be engaged In, and car¬ 
ried on, subject to, and within the bounds of, prescribed 
limitations and restrictions. 

Traffic in intoxicating liquors being recognized 
as a legitimate business at common law,78 and not 
being malum in se,'^^ punitive or restrictive meas¬ 
ures against any individual engaging in the traffic 
can only be based on the terms of a constitution or 
of some valid and operative statute, ordinance, rule, 
or regulation.60 Furthermore, regulation of the 
sale of, or traffic in, intoxicating liquors means and 
implies that the business may be engaged in, and 
carried on, subject to, and within the bounds of, 
prescribed rules, restrictions, and limitations.^! On 
the other hand, avoidance of compliance with liq¬ 
uor laws by the use of any trick, artifice, or sub¬ 
terfuge intended to evade such laws should not be 

countenanced.62 

Restrictions on sales of liquor as to territory. 


population, location, number of dealers, and other 
details, established by the legislature through dele¬ 
gated agencies of government are for the purpose 
of strict surveillance and control of the liquor in¬ 
dustry, in order to minimize the evils inherent in 
the liquor traffic and to insure the collection of a 
tax thereon.68 In view of the Twenty-First Amend¬ 
ment of the federal Constitution prohibiting the 
transportation or importation into any state for 
delivery or use therein of intoxicating liquors in 
violation of the laws thereof, the possible scope of 
local legislation of a regulatory nature affecting in¬ 
toxicating liquors is quite broad.64 The business 
of dealing in intoxicating liquors is subject to 
stringent regulation as to the places where it may 
be conducted^s and as to the persons who may con¬ 
duct it.66 

A constitutional provision regulating the sale of 
alcoholic liquor must be interpreted in the light of 
the evil which it seeks to remedy.^? 

b. Rules and Regulations by Board, Commis¬ 
sion, or Officer 

Under a statute regulating the liquor business and 
authorizing a liquor or alcoholic beverage control board, 
commission, or officer to make rules and regulations for 
administering and carrying out the provisions of the 
act, rules and regulations adopted by the board, com¬ 
mission, or officer have the force of law when, and only 


73. N.T.—Multer v. State, supra. 

74. N.T.—Nicholoulias v. Regent 
Restaurant, 25 N.T.S.2d 181, 176 
Misc. 526. 

75. N.T.—Nicholoulias v. Regent 
Restaurant, supra. 

76. N.Y.—Nicholoulias v. Regent 
Restaurant, supra. 

77 . K.Y.—Nicholoulias v. Regent 
Restaurant, supra. 

78. Iowa.—Campbell v. Jackman, 
118 N.W. 755, 140 Iowa 475, 27 
L.R.A..N,S., 288. 

33 C.J. p 672 note 7. 

79. Okl.—McCord v. State, 101 P. 
280, 2 Okl.Cr. 214. 

33 C.J. p 572 note 7. 

Offenses relating to liquor business 
as being-statutory, and not com¬ 
mon-law, crimes see infra § 214. 

30. Tenn.—Wise v. McCanless, 191 
S.W.2d ICO. 

33 C.J. P 572 note 7, 


Injunctions to abate liquor nuisances 
see infra §§ 405-429. 

81. Ala.—Miller v. Jones, 80 Ala. 
89. 

Md.—Federico v. Bratten, 30 A.2d 
776, 181 Md. 607, 

Wash.—^Ajax v. Gregory, 32 P.2d 660, 
177 Wash. 466. 

82. Pa.—^Appeal of Lewis, Quar. 
Sess., 29 North.Co. 407. 

83. Tenn.—McCanless v. Klein, 188 
S.W,2d 745, 182 Tenn. 631. 

84- Del.—^Ajax Distributors v. 
Springer, Ch., 22 A.2d 838, affirm¬ 
ed, Sup., 28 A.2d 309. 

Wholesale liquor business 

Although its business is licensed 
and, therefore, lawful, a corporation 
engaged in the wholesale liquor 
business is peculiarly subject to a 
large measure of state regulation 
and control.—^Ajax Distributors v. 
Springer, supra. 


85. Tenn.—McCanless v. State ex 
rel. Hamm, 181 S.W.2d 164, 153 
A.L.R. 832. 

Regulations as to character and ar- 
I rangement of premises where busi¬ 
ness conducted see infra 5 194. 

t 

Betail sale of malt beverages in 
city 

The business of selling at retail 
malt beverages in a city of the state 
admits of strict regulation under 
the police power.—McKown v. City 
of Atlanta, 190 S.E. 571, 184 Ga. 221. 

86. Tenn.—McCanless v. State ex 
rel. Hamm, 181 S.W.2d 154, 181 
Tenn. 308, 153 A.L.R. 832. 

87. Cal.—Covert v. State Bd. of 
Equalization, App., 162 P.2d 717. 

Construction of constitutional provi¬ 
sion authorizing, sale in public 
eating place and prohibiting sale 
in saloon see infra § 194. 
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when, they are within the scope of the power delegated, 
are not inconsistent or at variance with the statutes, 
and are not arbitrary or unreasonable. 

Under a statute regulating the liquor business 
and authorizing a liquor control board or commis¬ 
sion, or a designated officer, to make rules and reg¬ 
ulations for administering and carrying out the 
provisions of the act, rules and regulations adopted 
by the board, commission, or officer, have the force 
of lawySS provided they are within the scope of the 
power delegated,^^ are not at variance or incon¬ 
sistent with the statutes,and are not arbitrary^^ 
or unreasonable.®^ While the board or commission 
has some discretion in making rules and regula¬ 
tions,®® and under some statutes it has wide powers 
of regulation,®^ nevertheless the regulations which 
it may make are limited to those which aid in ad¬ 
ministering and carrying into effect the statute, or 
some provision thereof,®5 and in exercising its 


power to make rules and regulations it must be 
guided by the intent and purpose of the legislature 
as found by a reading and interpretation of the 
whole act.®® Rules of a state alcoholic beverage 
control board do not operate retrospectively,®" 
Regulations concerning particular matters are dis¬ 
cussed infra §§ 194-209. 

Although the action of a liquor or alcoholic bev¬ 
erage control board, commission, or officer in 
adopting rules and regulations is subject to judi¬ 
cial review,®® it will not be lightly interfered with 
by the courts,®® unless it is clearly arbitrary and 
unreasonable,^ or illegal,® or an abuse of power® 
or discretion.^ 

§ 192. Statutory Provisions in General 

a. Nature, purpose, application, and op¬ 
eration 


88. U.S.—De Luca v. Stone, D.C.Md., 
45 F.2d S46. 

Pa,—Commonwealth v. Frangie, 63 
Pa.Dist. & Co. 537—Appeal from 
Suspension of Restaurant Liquor 
License, Quar.Sess., 42 Lack.Jur, 
9. 

Vt.—State V. Van Ness, 199 A. 769, 
109 Vt, 392, 117 A.L.R. 415. 

Begnlatioas adopted by federal 
prohibition commissioner, and ap¬ 
proved by the secretary of treasury, 
had the force and effect of law.—U, 

S. V. 135,019 Gallons, more or loss of 
Wine, etc., D.C.Cal., 66 F.2d 1064— 
Herrman v, Lyle, D.C.Wash., 41 P. 
2d 759—Shapiro v. Lyle, D.CWash,, 
30 F.2d 971, appeal dismissed, C.O.A., 
36 P.2d 1021. 

89. Cal.—People r. Sinicrope, 288 
P. 61, 109 Cal.App.Supp., 767. 

Conn.—^Amarone v. Brennan, 11 A.2d 
850. 126 Conn. 451. 

Del.—Darling Apartment Co. v. 
Springer, 22 A.2d 397, 137 A.L.R. 
803. 

Ky.—Johnston v. Commonwealth, lS4 

S. W.2d 212, 299 Ky. 72. 

N.T.—Esposito V. State Liquor Au¬ 
thority, 45 N.T,S.2d 925, 26? App. 
Div. 755^—Gass v. Wetmore, 264 
N.Y.S. 668, 238 App.Dlv. 308, af¬ 
firmed 191 N.E. 616, 264 N.T. 663. 
reargument denied and amended 
191 N.E. 636, 264 N.T. 704. rear- 
gument denied 193 N.E. 328. 266 N. 

T. 678, certiorari denied 65 S.Ct. 
108. 293 U.S. 556. 79 L.Ed. 658, 
petition granted 55 S.Ct. 208, re¬ 
hearing denied 56 S.Ct. 212, 293 

U. S. 632, 79 I...Ed. 717—Empire 

State Wholesale Wino Dealers 
As.s’n V. State Liquor Authority, 
47 N.Y.S.2d .556, 181 Misc. 819. 
Buie creating power which was 

not granted by the legislature Is 
void.—McF/it ridge v. District Court, 
Seventh Judicial District, in and 


for Richland County, 122 P.2d S34, 
113 Mont. 81. 

90, U.S.—Selkow v. Camphrll, C.C. 

A.N.y., 46 P.2d 971, certiorari de¬ 
nied 61 S.Ct. 492, 283 U.S. 814, 75 
L.Ed. 1454. 

Ky.—Dougherty v. Kentucky Alco¬ 
holic Beverage Control Board, 130 
S.W,2d 756. 279 Ky, 2G2. 

K.Y.—Scsselberg v. Schooneck, 272 
N.Y.S. 688, 161 Misc. 267. 

Pa.—Appeal of Wolf. 176 A. 260, 115 
Pa.Supcr. 614. 

91- Conn.—Amarono v. Brennan, 11 
A.2d 860, 126 Conn. 4.')1. 

92, U.S.—Selkow V. Campbell, C.C. 
A.N.y., 46 P.2d 971, certiorari de¬ 
nied 51 S.Ct. 492, 283 U.S. 844, 76 
L.Ed. 1454. 

Ala.—Lovett v. State, 6 So.2d 437, 30 
Ala.App. 334, certiorari denied 6 
So.2d 441, 242 Ala. 356. 

Conn.—Amarone v. Brennan, 11 A.2d i 
850. 126 Conn. 451. 

N.Y.—Se.sselbcrg v. Schooneck, 272 
N.Y.S. 588, 151 Misc. 267. 

Pa,—Commonwealth v, Franglo, 63 
Pa.Diftt. & Co. 637, 

Ordinary rules of ooustruotioii of 
statutes and ordinances with respect 
to their reasonableness do not strict¬ 
ly apply, It is said, in determining 
the validity of a regulation by an 
officer pertaining to the liquor in¬ 
dustry.—McCanlesa v. Klein, 188 S. 
W.2d 745, 182 Tenn. 631, 

93, Ohio.—Knall Beverage Co. v, 
Taylor, 39 N,K.2d 179, 68 Ohio 
App. 263, appeal dismissed Knall 
Beverage v, Bodey, 88 N.B.2d 411, 
139 Ohio St. 171. 

94, R.I.—Baginskl v. Alcoholic Bev¬ 
erage Commission, 4 A.2d 265. 62 
R.X. 176. 

95, Ariz.—Duncan v. A, B. KruH 
Co.. 114 U.2d 888, 67 Ariz. 472. 

Mont.—McFat ridge v. District Court, 
i Seventh Judicial Ihstrict, In and 
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for Richland County, 122 P.2d 834, 
113 Mont. SI. 

BegiilatiOtts iaterpreting statute 
which are necessary for cmnplct«' 
and effective aUmiiil.^Irntion of act 
are proper.—Premler-rnijst RaIc.s Co. 

V. McNutt, D.aind., 17 F.Supp. 708. 
Administration by oommissiou 
The state liquor conimlssion may 
adopt only regulations relating to 
its own administration of the law, 
and not regulations placing instru¬ 
ments of enforcement In the haiuN 
of other oflicials.—Manchester I’re.ss 
Club V. State iJquor Commission. 
200 A. 407, 89 N.R 442, 116 A.L.R. 
1093. 

90. Utah,—Adolph Coors Co. v. IJq- 
uor C'ontrol Commission, 105 3\2d 
ISl, 99 Utah 246—Bird Jex Co. 

V. Funk, 85 P.2d 831, 96 Utah 450. 

97. N.Y.—WarneFs Cafelt*rla v. 
John F. Trummer, Inc., 2G7 N.Y.S. 
805, 149 Misc. 613. 

98. Conn.—Amarono v, Brennan, 11 
A.2d 850, 126 Conn. 451. 

99. Tenn.—McOnnlcsH v. Klein, 188 
S.W.2d 745, 182 Tenn. 631. 

1. Conn.—Amarone v. Brennan, II 
A.2d 850, 126 Conn, 451, 

; N.Y.—Silberglied v. Mulrooney, 270 
N.Y.S. 290, 150 Misc. 251. 

Va.—Dickerson v. OenunonwenUh, 24 
S.E.2d 550. 181 Va. 313, iinirined 
64 S.Ct. 464, 321 U.S. 131, 88 L,Kd. 
605, 

2. Conn.—Amarono v. Br<*nnan, 11 
A.2U 8.50, 126 Conn. 451. 

3. Conn.—^Amarone v, Hn^nnnn, su¬ 
pra, 

4- N.Y.—Silberglied v, Mulrooney. 

270 N.Y.S, 290, 1.50 Misc. 251. 
Ohio.—^Knaii Ih verage Co. v, Tay¬ 
lor, 39 N.E.2d 179. 6S Ohio App. 
263, appeal dlamiHsed Knall Bev¬ 
erage V. Bodey, 38 N.E.2d 411, 139 
Ohio St. 17L 
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b. Construction 

c. Repeal or suspension i 

a. Nature, Purpose, Application, and Operation 

Many states have, in the exercise of the police pow¬ 
er, enacted liquor or alcoholic beverage control acts for 
the purpose of regulating and controlling the liquor traf¬ 
fic in ail Its phases. Unless there is something there¬ 
in to indicate the contrary, a liquor law operates uni¬ 
formly throughout the state; and, although it Is not 
retrospective in operation, it may apply to the future 
conduct of a person licensed, or to the future sale of 
property In existence, at the time of its enactment. 

In the absence of some provision therein indicat¬ 
ing’ the contrary, a liquor law has a uniform oper¬ 
ation throughout the state.^ While such a statute 
does not operate retrospectively,® it may be applica¬ 


ble to the future conduct of a person licensed,^ or 
to the future sale of liquor in existence,® at the 
time of its enactment. 

Aside from their taxing or revenue features,^ 
liquor or alcoholic beverage control acts enacted 
since the repeal of national and state prohibition 
laws are regulatory statutes^® enacted in the exer¬ 
cise of the police power^i to protect the public 
health, peace, morals, and welfare,and with the 
purpose and intent to regulate and control the liq¬ 
uor traffic^® in all its phases.^^ Such statutes are 
intended to regulate and restrain or restrict, but not 
to encourage or promote, the sale of liquor.^® Oth¬ 
er particular purposes of some of these statutes are 
to insure proper medicine for the sick,i® or to pre- 


5- Fla.—City of Miami v, Klichinko, 
22 So.2d 627. 

33 C.J. p 573 note 9. 

e. Ind.—^Nelson v. State, 46 N.E. 
941, 17 Ind.App. 403. 

N.T.—^Warner’s Cafeteria v. John F. 
Trommer, Inc., 267 N.T.S. 805, 
149 Misc. 613. 

7. Ind.—^Nelson v. State, 46 N.B. 
941, 17 Ind.App. 403. 

Effect of subsequent laws on right I 
secured by license see supra § 111. 

8. Ky.—Stickrod v. Commonwealth, 

5 S.W. 580, 86 Ky. 285, 9 Ky.L. 
563. 

83 C.J. p 573 note 13. 

9- Bel.—^Eisenman v. Seitz, Ch., 25 
A.2d 496. 

Fla.—City of Miami v. Kichinko, 22 
So.2d 627. 

N.H.—State v. Muscarello, 29 A.2d 
115, 92 N.H. 214. 

S.C.—State V. Turner, 18 S.E.2d 
376, 198 S.C. 499. 

Fees and taxes see supra §§ 181- 
190. 

Farticnlar statute not enacted for 
revenue purposes 

Tex.—Texas Liquor Control Board 
V. Cannon, Civ.App., 147 S.W.2d 
927. 

10. Conn.—State v. Jazzaro, 20 A.2d 
737, 128 Conn. 160. 

Fla.—City of Miami v. Kichinko, 22 
So.2d 627. 

11. Conn.—Francis v. Fitzpatrick, 
30 A.2d 652, 129 Conn. 619, 146 A. 
L.R. 606. 

N.M.—Chiordl v. Jernigan, 129 P.2d 
640, 46 N.M. 396. 

Pa.—Commonwealth v. Speer, 42 A. 
2d 94, 157 Pa.Super. 197—^Appeal 
of Oriole, 22 A.2d 611, 146 Pa- 
Super. 464. 

Tex.—^Texas Liquor Control Board 
V. Marine Exchange Social Club, 
Civ.App., 127 S.W.2d 967. 

Police power as embracing power to 
control and regulate liquor traffic 
generally see supra § 33. 

12. Neb.—State ex rel. Johnson v. 
Hash, 13 N.W.2d 716, 144 Neb. 495. 


N.M.—Chiordi v. Jernigan, 129 P.2d 
640, 46 N.M. 396. 

Pa.—In re Kaufman’s License, Quar. 

Sess., 59 York Leg.Rec. 178. 

Utah.—^Hemenway & Moser Co. v. 

Punk, 106 P.2d 779. 100 Utah 72. 
Bestriction of htLsiness involving 
danger to morals 

The purpose of the statute is the 
promotion of an object of public 
policy and the restriction and regu¬ 
lation of a business involving dan¬ 
ger to the morals of the people.— 
Eisenman v. Seitz, Del.Ch., 25 A.2d 
496. 

Promotion of temperance aaid pre¬ 
vention of evils 

The statutes controlling manufac¬ 
ture, transportation, possession, and 
sale of alcoholic beverages were de¬ 
signed to prevent evils existing un¬ 
der old local system of freedom 
from state supervision and to es¬ 
tablish a uniformity of administra^ 
tion for the purpose of promoting 
temperance.—Baginski v. Alcoholic 
Beverage Commission, 4 A.2d 265, 62 
R,I. 176. 

13. Md.—Powell V. State, 18 A.2d 
687, 179 Md. 399. 

Mont.—State ex rel. Haynes v. Bis- 
trict Court of First Judicial Bist., 
in and for Lewis and Clark Coun¬ 
ty, 78 P,2d 937, 106 Mont. 470. 

14. Va.—Dickerson v. Common¬ 
wealth, 24 S.B.2d 660, 181 Va. 313, 
affirmed 64 S.Ct 464, 321 U.S. 131, 
88 L.Ed. 606. 

Purpose of particular statute is to 
govern and control manufacture, 
sale, giving away, barter, carriage, 
possession, and use of alcoholic liq¬ 
uors.—State ex rel. Johnson v. 
Hash, 13 N.W.2d 716, 144 Neb. 496. 

15. Pa,—^Appeal of Oriole, 22 A.2d 
611, 146 Pa.Super. 464—Common¬ 
wealth V. Bienkowski, 9 A. 2d 169, 
137 PaSuper. 474—^Kelkey v. 
Pennsylvania Liquor Control 
Board, 52 Dauph.Co. 181—Common¬ 
wealth V. Capane, Quar.Sess., 87 
Plttsb,Leg. 299. 


Statute is designed to curb sale 
of liquor for beverage uses.—Texas 
Liquor Control Board v. Cannon, 
Tex.Civ.App.. 147 S.W.2d 927. 
Prohibition of all sales except those 
expressly allowed 

(1) The purpose of the statute 
was, except as otherwise expressly 
provided, to prohibit transactions in 
liquor which take place in the com- 
monwealth.—Commonwealth v. 
Speer, 42 A.2d 94, 157 PaSuper. 197. 

(2) Every sale or purchase of liq¬ 
uor in commonwealth is an illegal 
sale or purchase unless a distinct 
and express authority can be found 
within the body of the act for such 
sale or purchase.—Commonwealth v. 
Capane, PaQuar.Sess., 87 Pittsb.Leg. 
J. 299. 

Zn, Delaware 

(1) It is stated, in one case, that 
the statute was intended to regu¬ 
late and restrict the sale of alcoholic 
liquors for beverage purposes.— 
Barling Apartment Co, v. Springer, 
Ch., 15 A.2d 670, affirmed 22 A,2d 
397, 137 A.L.R, 803. 

(2) In another case, however, it is 
said that the whole tenor of the act 
is based on the encouragement 
sought to be given to the legal sale 
of liquor and the consequent de¬ 
struction of illegal traffic, and that 
the intent of the statute is that, ex¬ 
cept as prevented by some prohibi¬ 
tory law, the residents, rich or poor, 
of each community, shall have a 
reasonably convenient opportunity to 
make a legal purchase of alcoholic 
liquor.—Lord v, Delaware Liquor 
Commission, 17 A.2d 230, 2 Terry 
154. 

(3) Also, it is said that the stat¬ 
ute was conceived on the theory 
that the public welfare would be 
better served by providing^ reasona¬ 
ble opportunities legally to obtain 
alcoholic liquors.—Lord v. Delaware 
Liquor Commission, 13 A.2d 436, 1 
Terry 436. 

10, Tex.—^Texas Liquor Control 
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vent the recurrence of abuses known to be associ¬ 
ated with saloons.^7 The statutes do not control 
personal use of alcoholic beverages, and they do 
not affect liquor which a licensee may keep at his 
home or elsewhere for his own personal use.^^ 

b. Construction 

Except as to the penal provisions thereof, which 
are to be strictly construed, liquor control laws are to 
be construed liberally In order to effectuate their pur¬ 
poses. 

Statutes regulating the liquor business arc to be 
construed according to the rules which arc applica¬ 
ble in statutory interpretation in general,20 unless 
particular principles for their construction have 
been ordained by law.21 Except as to the. penal 
provisions thereof, which are to be construed strict¬ 
ly,22 especially where such construction will sus¬ 
tain the constitutionality of such provisions,"^ the 
liquor control laws are to be construed libcrally^^ 
in order to effectuate their purposcs.^o In constru¬ 
ing a liquor control act passed since the repeal of 
national prohibition, the court may consider the 
conditions existing prior to its enactment's and 
the intention of the lawmakers as fairly disclosed 
by the language of the statute.27 

c. Repeal or Suspension 

In the absence of an express repeal, a liquor stat¬ 
ute, or part thereof, is repealed by a later statute, where 
there is inconsistency or repugnancy between the two 


statutes or parts thereof, or where the later statute is 
intended to cover the whole subject and to contain the 
entire law thereon, but not otherwise. A local or spe¬ 
cial law relating to a particular locality does or does 
not suspend a general law as to that locality according¬ 
ly as the two laws do or do not cover the same sub¬ 
ject. 

A general statute relating to the traffic in intoxi¬ 
cating liquors, which is intended to cover the whole 
ground and to contain the entire law on the subject, 
and which establishes a different system, or adds 
new offenses or prescribes different penalties, will 
repeat by implication, if not expressly, all existing 
laws on the same subject in force in the same ju- 
risdiction.28 So, too, where there is inconsistency 
or repugnancy between two liquor statutes or parts 
thereof, there is a repeal of the earlier one by the 
later one, to the extent of the inconsistency or re¬ 
pugnancy, cither by implicalion^J* or because of 
the fact that the earlier one, or a part thereof, is 
within a clause of the later one repealing all acts, 
or parts of acts, which arc inconsistent therewith. 

A local statute regulating the liquor traffic in a city 
or district may operate as a repeal or suspension of 
the general law of the state on the same subject so 
far as concerns the particular locality.^! 

On the other hand, there is, of course, no re¬ 
peal by virtue of inconsistency or repugnancy where 
there is no inconsistency or repugnancy, ^2 nor is 
there a repeal by implication where the two statutes 


Board v. Cannon, Civ.App., 147 S. 
W.2d 927. 

17. Utah.—Hemenway & Moser Co. 
V. Funk, 106 P,2d 779, 100 Utah 
72. 

18. N.Y.—People v. Ryan, 8 N,E.2d 
313, 274 N.Y. 149. 

19. Md.—State v. Petrushansky, 3G 
A.2d 533, 183 Md. (57. 

20. Ohio.—State v. Chostor, 42 N.E. 
2d 993, 140 Ohio St. 210. 

33 C.J. p 573 note 12, p 618 note 97 
taj. 

In absence of statutory definition, 
it ia held that the word ''export,*' 
as used in an alcoholic ijoverage <;on- 
trol act, was intended by b*Kislaturc 
to cover only such sales a.s required 
carryinf? or sending of goods beyond 
territorial limits of state, and not 
to sales requiring delivery at places 
within state, even though made on 
a military reservation over which 
federal government had <‘Xelusive 
control.—McKes.son & Roldiins v, 
Collins, 64 P.2cl 469, IS eal.App.2d 
648. 

Statute construed not to be man¬ 
date to permit sale of liquor oxeept 
in local option territory.—Van I>e 
Vegt V. Board of Com*rs of Larimer 
County. 56 r.2d 703, 98 Colo. 161. 


21. R.I,—Baglnski v. Alcoholic Bev¬ 
erage commission, 4 A.2d 2C5, 62 R. 
I. 176, 

33 C.J, p 673 note 12. 

22. Ga,—Bernstein v. I^eters, 26 S. 
E.2d 192, 69 Ca.App. 625. 

S.C.—Feldman v. South Carolina Tax 
Commission, 26 S.B.2d 22, 203 S.C. 
49. 

Tex.—Jones v. Threet, Civ.App., 117 
S,W.2d 660. 

23. Ohio,—State v. Chester, 42 N.E. 
2d 993, 140 Ohio St. 210, 

24. Tex,—Texas I.iiquor Control 
Board v. Floyd, Civ.App., 117 S.W. 
2U 530. 

Utah.—Hemenway & Mosi^r v. 
Funk, 106 P,2d 779, 100 Utah 72. 

25. lt.I.—Baglnski v. Alcoholic Bev¬ 
erage Commission, 4 A.2d 265, 62 
R.I. 176. 

Tex.—Texas lAquor Control Board v. 
Marine Exchange Social Club, Civ. 
App., 127 S.\V.2d 967. 

Ambiguity 

Any ambiguity In the language of 
a liquor control act is to l)e resolved 
in such a manner as will best ac¬ 
complish the purpose of the act to 
protect the public welfare, peace, and 
morals of the pe<»ple of the common¬ 
wealth.—Appeal of Loftins, 60 Pa. 
IMst. & Co. 422. 
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26. Tex.—Mayln'W v. I*ower, Civ. 
App., 104 S.W.2d 642. 

27. Tex.—Mnyhew v. Power, supra. 

28. Ill,—Great Atlantic & Pacific 
Tea Co. V. Mayor and roinmi.s.sion- 
er.s of nunvllle, U N.K.2d 388, 367 
UK 310, 113 A.L.R. 1386, 

Tex.—^Trent v. Kennedy, -Civ.App.. 
109 S.W.2d 327. 

Wash.—State ex reK Johnston v. 
Gregory, 72 IK2d 308, 191 Wash. 
691, 

33 C.J. p 672 note 8. 

Power to repeal liquor laws s«-e «u 
pra S 56. 

29. Md.—Fowler v. Harris, A 
825, 174 Md. 39K. 

30* Pa.- -Ibiker v. Klrsehnek, 176 A. 
489, 317 Pa. 225—In re KiilunoHky'n 
License, 48 Pa.niHt, & t'o. 449. 

31. Ala.—^Shepimrd v. I>«>wllng, 2S 
So. 791. 127 Altt, 1, 86 Am.S.H, 
C«. 

33 C.J. p 573 note 10. 

32. Pa.—Commonwealth v. Kline, 40 
Pa.DUt. & Co. 604. 21 Wash.Co. 

I 88. 

I Tex,—X*arker v. State, tllv.App., 161 
S.W.2d 319, error refused. 

33 C.J. p 572 note 8 M, 
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do not cover the same subject matter special 
laws prohibiting the sale of liquor in particular sub¬ 
divisions of the state do not suspend the operation 
of general laws requiring a license for their sale;^^ 
and an alcoholic beverage control act which never 
became a law because not ratified at a plebiscite 
is wholly nugatory as a repealing statute.35 Sec- 
tions of a prohibition law which were not repealed 
by an alcoholic beverage control act, and which 
can still have a field of operation in wet counties 
consistent with the act, are still effective.36 

§ 193. Municipal Regulations in General 

Within the limits of its power, the manner and ex¬ 
tent of a municipality's regulation of the liquor traffic 
rests within the discretion of its governing authority. 

The power of a municipality to control and reg¬ 
ulate the liquor traffic is considered supra §§ 47-55. 
Within the limits of its power, the manner and 
extent of regulation rests in the discretion of the 
municipality’s governing authority.^? 

§ 194. Character and Arrangement of Prem¬ 
ises 

Valid regulations concerning the character and ar¬ 
rangement of the Premises where the business of a li¬ 
censed dealer In intoxicating liquors is conducted are 
accorded effect. 

The business of a licensed dealer in intoxicating 
liquors is subject to public regulation and control, 


§ 194 

in respect of the character and arrangement of the 
premises where the business is conducted.^s Effect 
is given to regulations prohibiting chairs and seats^^ 
or requiring separate bars for white and colored 
people.^® So, also, effect is accorded to statutory 
or other regulations forbidding the holder of a re¬ 
tail permit to display on the exterior of the prem¬ 
ises, or in windows, signs or other advertising mat¬ 
ter bearing the brand of an alcoholic beverage or 
the name or trade-mark of a manufacturer or 
wholesaler of such beverage,and such a regula¬ 
tion, when made by a liquor control board or com¬ 
mission, is upheld as reasonable, nondiscriminatory, 
and within the power of the board or commission 
to make.'^^ Some statutes requiring a liquor con¬ 
trol board to make rules and regulations concerning 
certain matters contemplate that rules shall be made 
respecting the suitability of the premises of ap¬ 
plicant for a license^^ and that such suitability shall 
be controlled by rule, rather than by caprice or 
whim.44 

The purpose of a constitutional amendment pro¬ 
hibiting the sale and consumption of intoxicating 
liquors in any public saloon, bar, or barroom, and 
permitting such sale and consumption in any bona 
fide hotel, restaurant, or other public eating place, 
is to outlaw the public saloon or barroom^ 5 and 
prevent its return to the social life of the state after 
the repeal of the Eighteenth Amendment to the 
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33. Ind.—Renner v. State, 106 N.E. , 

703, 182 Ind. 394. I 

33 C.J. p 672 note 8 [a]. 

34. Tenn,-T-Carpenter v. State, 113 
S.W. 1042, 120 Tenn. 586. 

35. Ga.—Massey v. State, 192 S.B. 

6CO, 56 Ga.App. 368. 

36. Ala.—Lovett v. State, 14 So.2d 
838, 244 Ala. 601—Lovett v. State, 
6 So.2d 437, 30 Ala.App. 334, cer¬ 
tiorari denied 6 So,2d 441, 242 
Ala. 356. 

37. Tenn.—Slate ex rel. Saperstein 
V. Bass. 152 S.W.2d 236, 177 Tenn. 
609, followed in State ex rel. Ma¬ 
jor V. Cummingrs, 158 S.W.2d 713, 
178 Tenn. 378. 

Wide discretion 

A particular statute authorizing 
the sale of beer is in the nature of a 
local option law in the sense that 
the legislature intended that each 
municipality should have a wide 
discretion in regulating the traffic 
in beer.—Cravens v. Storle, 133 S.W. 
2d 609, 175 Tenn. 286, 

Zoning ordinance 

Question w'hether ordinance pro¬ 
hibiting sale of alcoholic liquor in 
restaurants which are located with¬ 
in a certain number of feet of an¬ 
other restaurant which sells liq¬ 
uor is a zoning ordinance is to be 


determined from nature and purpose i 
of ordinance, its relation to general 
plan of zoning in city, its provisions, 
and the terms it used.—State ex rel. 
Spiros V. Payne, 41 A.2d 908, 131 
Conn. 647. 

3& Iowa.—^Reusch v. Loserth, 139 
N.W. 454, 158 Iowa 227. 

33 C.J. p 574 note 23. 

Begnlation by governing body of 
city 

The power to regulate the retail 
sale of alcohol and alcoholic bever¬ 
ages, which a liquor control act con¬ 
fers on the governing body of a 
city, vests authority in such gov¬ 
erning body to prescribe reasonable 
rules concerning the premises where 
a retail liquor store is to be operat¬ 
ed,—Thielen. v. Kostelecky, 287 N.W. 
513, 69 N.D. 410, 124 A.L.R. 820. 

39. Ark.—Pate v. Jonesboro, 87 S. 
W. 437, 75 Ark. 276, 112 Am.S.R. 
65, 55 Ann.Cas. 381. 

33 C.J. p 574 note 23 [a]. 

40. La.—^Vldalia v. Falkenheiner, 49 
So. 217, 123 La. 625—State v. Pal- 
kenheiner, 49 So. 214, 123 La. 617, 

41. Conn.—^Amarone v. Brennan, 11 
A.2d 850, 126 Conn. 451. 

Regulation of other advertising sefe 
I infra § 197. 


42. Conn.—^Amarone v. Brennan, 11 
A.2d 850, 126 Conn. 451. 

Ohio.—Coady v. Leonard, 7 N.E.2d 
649, 132 Ohio St. 329. 

43. Mont.—State ex rel. McCarten v. 
Harris, 116 P.2d 292, 112 Mont. 
344. 

44. Mont—State ex rel. McCarten 
V. Harris, supra. 

45. Cal.—Covert v. State Board of 
Equalization, App., 162 P.2d 717. 

Meaning of ^'saloon” and '^barroom” 

(1) The words “saloon” and “bar¬ 
room,” as used in the constitutional 
amendment import a place where 
Intoxicating liquors are sold for con¬ 
sumption on the premises, common¬ 
ly without meals.—^Hammond v. Mc¬ 
Donald, 122 P.2d 332, 49 Cal.App.2d 
671. 

(2) A legislative definition of “sa¬ 
loon” requiring the presence of a 
bar or counter in order to constitute 
a saloon, in so far as it is intended 
to define the word saloon as used 
in the constitutional amendment, is 
ineffective as attempting to place an 
unwarranted limitation on the con¬ 
stitutional provision.—^Hammond v. 
McDonald, 122 P.2d 332, 49 Cal.App. 
2d 671. 
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federal Constitution,^® and to retain to the people 
of the state the right to purchase alcoholic liquors 
in any bona fide eating place, thereby fostering the 
coexistence of the two businesses of selling food 
and selling alcoholic liquor.^7 Such amendment 
evidences an intention to make a change in the 
meaning of the provision it amends;'^® and under 
it the only conditions to a sale in a hotel, restaurant, 
cafe or other public eating place are that the eat¬ 
ing place must be bona fide and the liquor must be 
consumed in such eating place.49 The question of 
whether a particular place is a bona fide public eat¬ 
ing place or is so operated as to be a saloon or bar¬ 
room, within the meaning of the amendment, is 
one of fact®® and is not to be determined by apply¬ 
ing the test of whether the dispensing of food is the 
principal business of the establishment.®^ 

§ 195. -Display of Licenses 

A retail liquor dealer acts at his peril In commenc¬ 
ing or continuing business without complying with a 
statute requiring conspicuous display of his license or 
certificate in his place of business. 

A Statute applying specially to retail liquor deal¬ 
ers and requiring such a dealer to post his license, 
and keep it posted, in his place of business is in¬ 
tended to force a prompt payment of his occupa¬ 
tion tax by requiring a public exhibit of his li¬ 
cense.® ^ If a dealer begins his business, or carries 
it on a single day, without the license being duly 
posted, he does so at his peril.®® Displaying a cer¬ 
tificate on a wall near a window is not a compli¬ 
ance with a statute requiring the certificate to be 
displayed in the window.®^ 


§ 196. - Screens and Other Obstructions 

to View 

It Is necessary to comply with a statute prohibiting 
the maintenance of screens or other obstructions to a 
clear view of the interior of the premises from the out¬ 
side. 

It is necessary to comply with a statute prohibit¬ 
ing the maintenance, either generally®® or during 
the days and times when licensed saloons are re¬ 
quired by law to be kept closed,®® of screens, cur¬ 
tains, blinds, or other obstructions which might pre¬ 
vent a clear view of the interior of the premises 
from the outside. 

§ 197. Conduct of Business in General 

Statutes and valid administrative rules regulating 
the conduct of the liquor business are accorded effect. 

Statutes regulating the liquor business arc ac¬ 
corded effect,®'7 but an administrative order which 
is arbitrary and without support in law is invalid 
and will not be enforced.®® 

Advertisements. The power of an alcoholic bev¬ 
erage control board to regulate advertisements of 
liquor does not include power to forbid such ad¬ 
vertisements entirely;®® but under the construction 
placed on a particular statute, a regulation prohib¬ 
iting exterior advertising, by billboard or otherwise, 
of alcoholic beverages, including light beer, has 
been upheld.®® Regulations by such a board which 
permit only licensed dealers to advcrti.se liquor are 
reasonable.®! The purpose of regtilming adver¬ 
tisements of liquor is to discourage artificial stimu¬ 
lation of liquor consumption.®^ 


46. Cal.—^Hammond v. McDonald, 89 
P.2d 407, 82 Cal.App.2d 187. 

47. Cal.—Covert v. State Bd. of 

Equalization, App., 162 P.2d 717. 

48. Cal.—Hammond v. McDonald, 
122 P.2d 332, 49 Cal.App.2d 671. 

49- Cal.—Covert v. State Bd. of 

Equalization, App., 162 P.2d 717. 
Meaning of “restaurant” 

The constitutional amendment us¬ 
es the word “restaurant" as mean¬ 
ing a public eating hou.se.—Ham¬ 
mond V. McDonald. 122 P.2d 332, 49 
Cal,App.2d 671. 

Sale without meals 
The constitutional amendment per¬ 
mits sale of intoxicating liquor with¬ 
out meals to some extent and in 
some place.s.—Hammond v. Mcl.)on- 
ald, 122 P.2d 332, 49 Cal.App.2d 671. 

50. Cal.—Covert v. State Bd. of 
Equalization, App., 162 P.2d 717— 
Hammond v. McDonald, 122 P.2d 
332, 49 Cal.Api>.2d 671. 

51. cm.—Covert V. State Bd. of 
Equalization, App., 162 P.2d 717. 


Case explained 

(1) A statement to the contrary 
was made in one case.—Hammond v. 
McDonald, 122 P.2d 332, 40 Cal.App. 
2d 671. 

(2) In a subsequent ca.se, how¬ 
ever, it was said that this statement 
was made in a discussion of the 
public saloon and public bar In re¬ 
lation to the adoption of the con¬ 
stitutional amendment, and that the 
basis of the court's' determination 
was another statement that whether 
any given place is a bona fldo res¬ 
taurant or is 80 operated as to be 
a public saloon, bar, or barroom is 
one of fact.—Covert v. Stale Board 
of Equalization, CaUApp., 162 l*.2d 
717. 

52. Tex.—Schwartz v. State, 24 S.W. 
28, 32 Tex.Or. 387, 

63. Tex.—Schwartz v. State, supra. 
54. N’.Y.—In re Chapman, 119 N.T. 

S. 352, 64 Mi.**c. 440. 

65. Del.—State v. McCann, 90 A. 

81, 27 Del. 539. 

33 C.J. p 574 note 31. 
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58. K.T.—Matter of Chapman, 1X9 
N.y.S. 352, 64 MI.se, 440. 

33 G.J. p 574 note 31, 

67. Ind.—Nelson v. State, 46 N.E. 
941, 17 Ind.App. 403. 

68; U.S.—West© V. Campbell, D.C\ 
N.y., 21 E. 2 d 771. 

59. Va.—Commonwealth v. Anheu- 
ser-BuMuh, Inc., 26 S.E,2d 94, 181 
Va. 678. 

60. Utah.—Bird ^ Jex Co. v. FunU, 
86 P.2d 831, 96 Utah 450, 

Begulation or prohibition of dlttpiity 
of advertising matter on exterior 
of licensed premises see nupm J 
194. 

61. Va,—Commonwealth v, Anheu¬ 
ser-Busch, Xnc., 26 S.KI.2d 94, 181 
Va. 678. 

ea. Utah,—Bird & Jex Co. v. Punk, 
86 P.2d 831, 96 Utah 450. 

Va.—Commonwealth v. Anheuser- 
Busch, Xnc., 26 S.E.2d 94, 181 Va. 
678. 
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Business relations between retcUlers a'nd numufaC" eating liquors from financial or business obligations 

Hirers or zvholesalers. Effect has been accorded to to the wholesaler, with the exception of ordinary 

federal and state statutes making it unlawful for commercial credit for liquors sold.^^ However, 

manufacturers or wholesalers to have an interest there are limits beyond which such statutes, as prop¬ 
in retail liquor stores,to loan money or extend erly construed, are not applicable,®® Some of the 

credit, for a period in excess of thirty days, to a statutes are penal in character and are, therefore, 

retailer,or to offer or give a bonus, premium, or to be construed strictly;'^® but others are adminis- 

compensation to an officer, employee, or representa- trative in character and, as such, are mala prohibi¬ 

tive of the buyer to induce the buyer to purchase ; ta.7i A state liquor authority empowered by the 
from the seller to the exclusion of goods of com- statute to make such rules as are appropriate to 

petitors;®® or to statutes containing other provi- carry out its purpose is not justified in making an 

sions of like character respecting business relations arbitrary and unreasonable rule.'^2 

between retailers and manufacturers or wholesal- Registration of brands, A regulation by a state 
ers. Statutes of this nature are aimed at the evil officer, requiring registration of all brands of liq- 

kiiown as the tied house”;®® and their purpose is uor sold by a wholesale dealer, and forbidding a 

to prevent the integration of retail and wholesale sale or transfer to another dealer of any brand 

outlets®*^ and to remove the retail dealer in intoxi • without registration and obtaining a permit, pro- 


63. Ala.—^Baxter v. Chattanooga 
Brewing Co., 82 So. 16, 203 Ala. 66. 

Pa.—Nichter's Licenses, 20 Pa.Dist. 
7. 

64. Conn.—State v. Zazzaro, 20 A.2d 
737, 128 Conn. 160. 

65. U.S.—American Distilling Co. v. 
Wisconsin Liquor Co., C.C.A.Wis., 
104 P.2d 582. 123 A.L.R. 739. 

Matters not reQLnisite to application 
of statute 

The offering or giving of a ‘‘bonus, 
premium, or compensation” within 
provision of statute is broader than 
“commercial bribery” as used in pro¬ 
hibitory provision of same statute, 
and need not be for purpose of di¬ 
rectly influencing a buyer to pur¬ 
chase from seller, but includes a 
case in which a seller influences an 
officer or employee of a buyer to 
push sales of seller’s goods to ex¬ 
clusion of a competitor’s goods and 
thereby indirectly induces buyer to 
buy from seller. Also, the magni¬ 
tude of a gift is not material in 
determining whether it is a bonus, 
premium, or compensation within 
the statute, and it is unnecessary 
that the offering or giving be taint¬ 
ed by corruption or dishonesty.— 
American Distilling Co. v. Wiscon¬ 
sin Liquor Co., C.C.A.Wis., 104 P.2d 
682, 123 A.L.R. 739. 

66. Conn.—Eder v. Patterson, 42 A. 
2d 794—Slate v. Zazzaro, 20 A.2d 
737, 128 Conn. 160. 

67. XT.S.—Levers v. Berkshire, C.C. 
A., 161 P.2d 935. 

68. Mo.—Northeutt v. McKibben, 
169 S.W.2d 699, 236 Mo.App. 605. 

69. Mo,—Baker v. Fenley, 128 S.W. 
2d 295, 233 Mo.App. 998. 

33 C.J. p 575 note 38 [a]. 

Agent, affiliate, or subsidiary 

As used in a prohibitory statute 
expressly embracing agents, subsi¬ 
diaries, and affiliates of brewers or 
beer manufacturers, the word 


“agent” should riot be construed as 
meaning an “agent” in the popular 
sense; and in order that an “affili¬ 
ate” or “subsidiary” may exist, one 
body or person should have a flnan- 
cial interest, at least, in the other’s 
business, or a voice in its manage¬ 
ment.—Baker v. Fenley, 128 S.W.2d 
295, 233 Mo.App. 998. 

“Commercial bribery” within pro¬ 
hibitory provision of statute is to 
be given its normal meaning and 
usage, in the absence of definition 
In the statute. Its essential char¬ 
acteristic is the: making of a gift 
secretly to an officer or employee or 
representative of the trade buyer 
for the purpose of inducing donee 
to promote directly purchases by his 
employer; its vice is the advantage 
which one competitor secures over 
fellow competitors by secret and 
corrupt dealing with employees or 
agents of prospective purchasers; 
and it does not comprehend gifts 
which are made directly to the em¬ 
ployer or are not made secretly to 
an officer, employee, or representa¬ 
tive of the buyer for the purpose of 
inducing the donee to promote di¬ 
rectly purchases by his employer.— 
American Distilling Co. v. Wiscon¬ 
sin Liquor Co., C.C.A.Wis., 104 F.2d 
582, 123 A,L.R. 739. 

G-ift 

(1) An agreement whereby whisky 
rectifier and wholesaler furnished 
an additional barrel of whisky to 
purchasers of ten barrels did not 
constitute a “gift” within statutory 
prohibition, but rather constituted a 
“sale” of eleven barrels for the price 
of ten. The statute is directed at 
furnishing free liquor to Influence 
patronage of retailers and was not 
intended to regulate price at which 
liquor might be sold by prohibiting 
a reduction in price resulting from 
a contract to deliver a larger quan¬ 
tity of liquor.—^In re Pennsylvania 
Whiskey Distributing Corporation, 11 
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N.T.S.2a 718, 256 App.Div. 781, af- 
firmed Pennsylvania Whiskey Dis¬ 
tributing Corporation v. Bruckman, 
26 N.E.2d 804, 282 N.T. 666. 

(2) Under statute prohibiting 
manufacturers and wholesalers of 
liquor from making any gift or ren¬ 
dering any service which in Judg¬ 
ment of state liquor authority may 
tend to influence retailers to pur¬ 
chase their product, authority may 
not define acts constituting a gift, 
and statute is not violated unless 
there is a gift which in authority’s 
judgment may tend to Influence re¬ 
tailer.—In re Pennsylvania Whiskey 
Distributing Corporation, 11 N.T.S. 
2d 718, 266 App.Div. 781, affirmed 
Pennsylvania Whiskey Distributing 
Corporation v. Bruckman, 26 N.B.2d 
804, 282 N.Y. 666. 

Xioan 

(1) A statute prohibiting manu¬ 
facturers or wholesalers of alco¬ 
holic beverages from rendering any 
service, or loaning money, or caus¬ 
ing it to be loaned, to licensed 
wholesale or retail seller of alco¬ 
holic beverages did not prohibit 
trust company from loaning money 
to retail sellers of alcoholic bever¬ 
ages.—Central Trust Co., Rochester 
V. Mann’s Restaurants, 2 N.T.S.2d 
447, 166 Misc. 381, affirmed Central 
Trust Co. V. Mann’s Restaurant, 6 
N.Y.S.2d 161, 264 App.Div. 823. 

(2) A loan to restaurant company 
for payment of liquor license to be 
used in connection with company’s 
restaurant business was held not 
violative of the statute.—Multer v. 
State, 34 N.Y.S.2d 276, 178 Misc. 
360. 

70. Mo.—^Baker v. Fenley, 128 S.W. 

2d 295, 233 Mo.App. 998. 

71. N.Y.—^In re Storch’s Estate, 63 

N.Y. S. 2d 409. 

72. N.Y.—^Frankfort Distillers Coi^ 

poration v, O’Connell, 58 N.Y.S.2d 

246. 
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vides an additional means of identification, so essen¬ 
tial to efficient administration,and is not void as 
tending to create a monopoly,but is a valid regu¬ 
lation tending to aid in keeping track of the dis- 
tribution of liquors, tracing responsibility, when 
necessary, for sales, and collecting the incidental 
tax charges.*^® 

Sterilisation of glasses. Under a statute giving 
an alcoholic beverages control commission exclusive 
jurisdiction over the conduct of liquor businesses, 
the matter of cleansing glasses and other utensils 
and the proper means of accomplishing it arc ques¬ 
tions of fact to be determined by the commission.^® 
Its regulation on the subject is valid as against a 
contention that it is a usurpation of the powers of 
the boards of health of the different municipali¬ 
ties,'^'^ and there must be a compliance with the 
regulation.’^'® 

§ 198. - Emplo 5 mient of Particular Per¬ 

sons 

Where a valid statute or regulation so provides, 
particular persons, such as minors and persons inellg'ble* 
to hold a permit to sell liquor, may not be employed 
in the liquor business. 

Statutes and liquor regulations frequently pro¬ 
hibit the employment of certain classes of persons, 
such as minors, in the intoxicating liquor business.'^® 
Where a statute forbids employment, on any per¬ 
mit premises where alcoholic liquors are sold for 
consumption thereon, of any person who is, by stat¬ 
ute or regulation, declared lo be an unsuitable per¬ 
son to hold a permit to sell alcoholic liquor, and 
there is no applicable statute which declares a par¬ 
ticular person unsuitable, the question of whether 


he is unsuitable depends on the regulations adopted 
by the liquor control board or commission.®® A 
liquor control commission has been held to have 
authority to make a rule requiring brewery driv¬ 
ers and helpers to register.®^ A statute requiring 
a list of the names of all persons employed about a 
saloon to be filed with a designated county officer 
is deemed to refer to and only to, persons actually 
engaged about the premises in carrying on the 
business of operating the saloon, such as bartend¬ 
ers, porters, and the like.®® 

§ 199. - Orderly Conduct 

A licensee or permittee has the right and duty to 
comply with a requirement that he keep good order 
In his place of business, and to make effective a pro¬ 
hibition of music, dancing, the presence of lewd women, 
disturbances, Immoral activities, or unnecessary noises 
generally, in such place of business. 

It has been a common requirement that licensed 
dealers shall keep good order in their houses;®® 
and, where this is required, and the dealer is placed 
under bonds to fulfill this obligation,®^ he has the 
right to eject from his premises persons creating a 
disturbance therein.®® Effect is accorded to stat¬ 
utes, ordinances, and regulations by a liquor con¬ 
trol commission prohibiting music,®® dancing,®7 
the presence of lewd women,®® or any disturbance, 
Icwdncss, immoral activities, brawls, or unnecessary 
noises®® on premises used for the sale of liquor. 
Also the authorities of a city have no power to 
authorize balls to be conductecl on such premises.®® 
Responsibility for failure to make the prohibition 
effective rests on the permittee,®^ but not on per¬ 
sons other than the proprietor or operator of the 
business and his agents or employees.®^ 


73. Tenn.—McCanloss v. Klein, 188 
S.W.2d 746, 182 Tenn. C31. 

74. Tenn.—McCanless v. Klein, su- 
pra. 

75. Tenn.—McCanless v, Klein, su¬ 
pra. 

76. Mass.—Univer.sal Mach. Co. v. 
Alcoholic Bovoraxos Control Com¬ 
mission. 16 N.E.2a 63, 301 Mas.M, 
40. 

77. Mass.—Universal Mach. Co. v. 
Alcoholic Beverages Control Com¬ 
mission, supra. 

78. Mass.—^Universal Mach. Co. v. 
Alcoholic Beverages Control Com¬ 
mission, supra. 

79. Conn.—Liutkevicz v, Brennan, 
26 A.2d C6, 128 Conn. 661. 

The purpose of a statute prohibit¬ 
ing employment of a minor in a tav¬ 
ern, or in handling alcoholic liquor 
on. delivering H to, or carrying it 
from, permit promises, is to shield 
minors and prevent them from be¬ 


ing brought into close contact with 

the operation of the liquor busl- 

ne.s.s.—IvUtkevIcz v. Brennan, supra. 

TTBe of bartender not prohibited 

Pfi.—^Appeal of Mantis, Quar.Scss., 
37 Berks Co.UJ, 25. 

80. Conn.—Yellow Mill Village Hes- 
taurant v. lAquor Control Commis¬ 
sion, 42 A.2d 30, 131 Conn. 606. 

81. Mich,—Kelly V. Uiquor Centrol 
Comml.ssion, 274 N.W. 369, 280 
Mich. 693. 

83. Iowa.—Tuttle V. Curraher, 180 
N.W, 463. 168 Iowa 200. 

33 C.J. p 674 note 36. 

83. Iowa,—Tuttle V. Carrahor, 189 
N.W. 463, 168 Iowa 200. 

Tex.—Adams v. State, Clv.App,, 146 
S.W. 1086. 

84. Tenn.—State v. Beichman, 188 
S.W. 226, 887, 135 Tenn. 683. 

85. Tex.—Hampton v. State, Cr., 86 
S.W, 626. 


88. Mo.—5Clnn V. City of Steelvllle. 

173 S.W.2d 398. 351 Mo. 413. 

33 C.J. p 674 note 27. 

Other rooms 

An ordinance containing such a 
prohibition has l>ecn construed not 
to apply to other rooms in the 
same building which are no part 
of the business promIseH where In¬ 
toxicating beviTages are sold.—55inn 
V. City of Steelvillc, supra, 

87. Mo.—Zinn v. City of Sleolvllle, 
supnu 

88. Idaho.—State v. Nelson, 79 P. 
79, 10 Idaho 522, 67 L.R.A, 868, lOO 
Am.S.R. 22$, 3 Ann.Cas. 822. 

88. Conn.—Guastamachio v, Bren¬ 
nan. 23 A.2d 140, 128 Conn. 386. 

9<X Tex.—Cunningham v. Porchot, 
66 S.W. 674, 23 Tex,Clv.App. 80, 

81. Conn.—Guaatamachio y, Bren¬ 
nan, 23 A.2d 140, 128 Conn. 356. 

82. Mo.—Zlnn V. City of SteeivUie, 
178 S.W.2d 398, 881 Mo. 418. 
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§ 300. Admittance of, and Sales to, Particu¬ 
lar Persons 

The responsibility for making effective a statutory 
prohibition of sales of Intoxicating beverages to minors 
usually rests on the holders of permits. 

Some statutes make plain the legislative policy 
that alcoholic liquors shall not be sold to minors 
and that responsibility for making the prohibition 
effective rests on the holders of permits.^ 3 xhe 
dispensing of liquor by a club, for a price, to its 
members is a sale subject to regulations contained 
in a liquor or alcoholic beverage control act.34 Un¬ 
der the National Prohibition Act, it was permissi¬ 
ble for the treasury department, by regulation or 
decision, to determine the character or qualification 
of the persons who might apply to purchase wines 
for religious purposes.35 

§ 201. Nature eind Description of Liquors 

Where a liquor administrative authority in promul¬ 
gating rules and regulations with respect to the nature 
and description of liquors Is acting within its statutory 
powers, the rules and regulations will be given ef¬ 
fect. 

Although the regulations of an administrative 
liquor authority with respect to the nature and de¬ 
scription of liquors, to be valid, must find support 
in the statute creating the author!ty,3^ such regula¬ 
tions which are within the powers delegated to the 
liquor authority will be given effect.37 Statutes 
declaring that beverages containing less than a cer¬ 
tain per cent of alcohol shall not be considered in¬ 
toxicating does not necessarily exclude such bev¬ 
erage from the operation of regulatory measures.38 
The interpretation of a county ordinance regulat¬ 


ing the sale of such beverages should be governed 
by the same rules as apply to the interpretation of 
regulations concerning intoxicating drinks.33 Reg¬ 
istration of brands of liquor sold by a wholesale 
dealer is considered supra § 197. 

§ 202. Purpose of Sale 

Effect is accorded to statutes permitting the sale, 
under certain regulations, of Intoxicating liquors, for 
medical, mechanical, chemical, and sacramental pur¬ 
poses. 

As contained in statutes entirely prohibiting the 
sale of intoxicating liquors, or subjecting the traf¬ 
fic to severe restrictions, exceptions permitting such 
sale, under certain regulations, for medical, me¬ 
chanical, chemical, and sacramental purposes are 
accorded effect;^ and, if such exceptions are not 
expressly made, it has been held that they will be 
implied by the courts in proper cases.^ Under some 
statutes a special form of license is issued, permit¬ 
ting the licensee to make sales for these purposes 
only,3 

§ 203. Quality and Purity of Liquors 

The courts give effect to statutes or regulations 
prohibiting the adulteration of Intoxicants, providing a 
system of inspection, or Imposing requirements as to 
labeling or branding containers of intoxicants. 

The courts give effect to statutes enacted for the 
purpose of preserving the public health and pro¬ 
tecting the public against fraud and imposition, and 
prohibiting the adulteration of intoxicants,4 or pro¬ 
viding a system of inspection,^ or imposing require¬ 
ments as to labeling or branding the containers of 


93- Conn.—Rose v. Liquor Control 
Commission, 199 A. 925, 12,4 Conn. 
689. 

Admission of certain classes of per¬ 
sons as criminal offense see infra 
§ 231. 

94. Pa.—Commonwealth v. West 
Philadelphia Fidelio Mannerchor, 
175 A. 434, 116 Pa.Super. 241. 

95. U.S.—California Wine Ass'n v. 
Doran, D.C.Cal., 28 P.2d 80. 

96. U.S.—Qultt V. Stone, D.C.Md., 
39 F.2d 219, affirmed, aC.A., 46 F. 
2d 405, certiorari denied 51 S.Ct. 
487, 283 U.S. 839, 75 L.Ed. 1450 
—California Wine Ass’n v. Doran, 
D.O.Cal., 28 F.2d 80. 

Classification as wines 

A ruling by a state board classi¬ 
fying certain beverages as wines, so 
as to permit their sale at establish¬ 
ments holding beer and wine li¬ 
censes, is ineffective where it is 
contrary to the terms of a statute 
defining wine.—Tux Ginger Ale Co. 
v. Davis, 54 P.2d H22, 12 Cal.App. 
2<J 73. 


97. U,S.—Qultt V. Stone, D.C.Md., 39 
F.2d 219, affirmed, C.C.A., 46 F.2d 
405, certiorari denied 51 S.Ct. 487, 
283 U.S. 839, 75 L.Ed. 1450—Lac¬ 
quer & Chemical Corporation v. 
Mills, D.C.N.T., 22 F.2d 697, af¬ 
firmed, C.C.A., 22 F.2d 700, certio¬ 
rari denied 48 S.Ct. 212, 276 U.S. 
617, 72 L.Bd. 733. 

N.J.—Franklin Stores Co. v. Burnett, 
1 A.2d 25, 120 N.J.Law 696. 
Substances usable for manufacture 
Under some statutes, a commis¬ 
sioner of alcoholic beverages has 
power to promulgate a rule prohib¬ 
iting the sale on licensed premises 
of certain substances which may be 
used for the manufacture of alco¬ 
holic drinks.—Franklin Stores Co. v. 
Burnett, supra. 

98. Kan.—Johnson v. Board of 
Com'rs of Reno County, 75 P.2d 
849, 147 Kan. 211. 

Purpose of declaration 

The legislative declaration that 
wine and beer of less than specified 
alcoholic content are nonintoxicat- 
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Ing was adopted for no other pur¬ 
pose than to regulate sale of wine 

and beer and facilitate enforcement 

of license tax imposed.—State v. 

Turner, 18 S.E.2d 976, 198 S.C. 499. 

99. Cal.—Martin v. Board of Sup’rs 
of Lake County, 26 P.2d 843, 135 
CaLApp. 96. 

1. Idaho.—State v. Osmers, 120 P, 
165, 21 Idaho 18. 

33 C.J. p 573 note 16. 

2. Ind.—^Hottendorf v. State, 89 Ind. 
282. 

33 C.J. p 573 note 17. 

3. Iowa.—McAllister v. Campbell, 
145 N.W. 867, 164 Iowa 322. 

33 C.J. p 57'3 note 18. 

4. Pa.—In re Revocation of Restau¬ 
rant Liquor License Issued to Rif- 
fert, Quar.Sess., 37 Berks Co.'L.J. 
21, 58 York Leg.Rec. 121. 

33 C.J. p 573 note 20. 

5. Ga.—-Slephens v. Henderson, 47 
S.E. 498, 120 Ga. 218. 

33 C.J. p 574 note 21. 
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intoxicants.® Under some statutes, a state liquor 
control commission has power to require proper la¬ 
beling of any alcoholic beverage sold in the state.*^ 
Such a commission may properly provide by rule 
that, in advance of its use in the state, any label 
proposed to be used shall be submitted for its ap¬ 
proval;® and it is amply justified in declining to 
approve a label which is of such character that it 
may readily lead to confusion and the possible per¬ 
petration of fraud in the sales of alcoholic liquors.^ 
Under a statute authorizing a supervisor of liquor 
control to make regulations prescribing different 
labels for the different classes, varieties, or brands 
of intoxicating liquojs, the words “classes, varie¬ 
ties, or brands” have been held to mean whiskey or 
wine, which is the classification used for taxation 
purposes and do not mean the trade-marks of par¬ 
ticular manufacturers.^® 

§ 204. Quantity Sold 

Valid statutes, ordinances, or regulations by a liquor 
control commission prescribing the minimum or max¬ 
imum quantity ct liquor to be sold in a single transac¬ 
tion are accorded effect. 

Effect has been accorded to statutes and valid 
ordinances prohibiting sales of intoxicating liquors 
by a certain class of dealers, such as wholesalers, in 
quantities less than a certain minimum,^! or pro¬ 
viding for different kinds of licenses or permits, 
one of which authorizes the sale of liquor only 
when it is not to be consumed at the place of sale 
and the quantity exceeds a prescribed minimum,^- 
Under some statutes, a liquor control board may, 
as a part of a plan of rationing to secure the eq¬ 
uitable distribution of restricted supplies of liquor, 
adopt a regulation prohibiting, except in special 


instances, the sale of liquor in cases, and requiring 
the labels of all bottles sold at retail to be conspic¬ 
uously stamped with the store stamp of the state 
liquor store where the bottles were sold.^® Regu¬ 
lations as to size or capacity of containers are dis¬ 
cussed infra § 209. 

§ 205. Registration and Report of Sales 

There should be a compliance with a statutory re¬ 
quirement that liquor dealers keep a record of their sales 
and make periodical reports of such sales to designated 
officers within a specified time. 

A Statute requiring liquor dealers to keep a rec¬ 
ord of their sales and to make periodical reports 
of the same to designated officers within a specified 
time is mandatory with regard to the lime of mak¬ 
ing the report and the statute is not complied 
with where something expressly required thereby 
is wholly omitted,or where a false oath to tlic 
return or report is made but it is not necessary 
that the report be in the exact form prescribed 
by statute, if it contains all the items and details 
which the law rcquircs.^'^ 

§ 205. Sundays, Holidays, and Other Days 
and Times 

A statute, or authorized regulation by a state liquor 
control board, prohibiting the sale of liquor on cer¬ 
tain days, such as Sundays and election days, is ac¬ 
corded effect. 

Statutes prohibiting the sale of liquor on Sun- 
days^® and election days^® arc accorded effect. 
Some statutes on the subject imlicnte an intent to 
' grant to a liquor control hoard authority to pro- 
' hibit the sale of beer and wine by licensees during 
certain days.^® 


6. Me.—State v. Intoxicating Liq¬ 
uors, 76 A. 267, X06 Me. 142. 

33 C.J. p 571 note 22. 

Boqoirements of federal statute, 
and regulations thereunder, as to 
bottling, packaging, and labeling dis¬ 
tilled spirits hnve been held not to 
operate until such spirits are intro¬ 
duced into interstate or foreign com¬ 
merce.—Speert v. Morganthau, 116 P. 
2d -301, 73 APp.D.C. 70. 

7. Mich.—Terre Haute Brewing Co. 
V. Liquor Control Commission, 2S8 
N.W. 330, 291 Mich. 73. 

Regulation, under rationing plan, as 
to stamp of state liquor store see 
Infra $ 204. 

a Mich,—Terre Haute Brewing Co. 
V. Liquor Control Commission, su¬ 
pra. 

D. Mich.—Terre Haute Brewing Co. 
V, Liquor Control Commission, su¬ 
pra. 

10. Mo.—State ex reL Kavanaugh v. 


Ilender.'fon, 169 S.W,2d 389, 360 Mo. 
068. 

11. Ark.—Strong v. State, 114 S.W, 
239, 88 .^rk. 240, 22 L.n.A.,N.S., 6C0. 

33 C,J. p 573 note 14. 

12. Ill,—Strauss v. Galesburg, 67 
N.K. S36, 203 III. 234. 

33 C.J. p 573 note 16. 

13. Pa.—Commonwealth v. Prungie, 

. 63 I^a.Diat, St Co. 637. 

14. Iowa.—State v. Melinlee, 27 N. 

‘ W. 265, 6'S Iowa 3Sl. 

33 C.J. p *574 note 3(i. 

Beport of club without mbstantlal 
means 

Pa.—‘San Mango Dl Qulno Citizens 
Mut Benefit Society’s License, 
Quar.Soss., 45 Lack.Jur. 185. 

15- Iowa.—McAllister v. Campbell, 
145 N.W. 687, 164 Iowa 522. 

10. Iowa.—McAllister v. Campbell, 
supra. 

17* Vt.—Barnard v. Houghton, 64 
Vt. 264. 
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18. Pa.—Commonwealth v. West 
Philadvlpbla KidvlJo Mnnnerchor, 
175 A. 434, ns I‘a..SuptT. 241. 

Sals of liquor by club on Sunday 
Is within the atntutory prohibition. 
—Commonwealth v. West Philndel- 
phia Fidello Mnnnerchor, supra. 

The words «<r«galar hotels and sat. 
lag houses,** In a statute providing 
that all places where intoxicating 
liquors are sold shall bo eJoned on 
Sunday, but stating that the term 
‘•place,” with regard to r(*gular ho¬ 
tels oind eating houses, ahriil be con¬ 
strued to mt*un a room or part of the 
room whore such liquors are usual¬ 
ly exposed to sale, designate the 
place of the principal, and not the 
subordinate, business which Is being 
carried on In the hotel or eating 
house.^—I..ederer v. State, 5 Ohio Cir. 
Ct. 623, 625, *3 Ohio Clr.Dec, 303. 

18. Pa.—Cummonwcalth v. West 
Philadelphia Fldello Mnnnerchor, 
175 A. 434, 115 Pa.Super. 3U. 
ao. Wash.—State ex reL Thornbury 
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§ 207. -Hoiirs of Closing 

Whether It is contained In a statute, ordinance* or 
rule or regulation by a liquor or alcoholic beverage con¬ 
trol board or commission, a valid prohibition of the sale 
of alcoholic beverages, or certain kinds thereof, dur¬ 
ing certain hours may not be disregarded. 

Restrictions, established by the legislature 
through delegated agencies of government, as to 
the hours during which sales of liquor may be 
made are for the purpose of strict surveillance and 
control of the liquor industry, in order to mini¬ 
mize the evils inherent in the liquor traffic.^i ^ 
statute prohibiting the sale of liquor for several 
hours following midnight of each day is intended 
to promote the peace and quiet of the neighbor¬ 
hood in which the licensee is situated, and to pro¬ 
mote the health and welfare of the citizens of the 

state.^2 

Rules or regulations by a liquor or alcoholic bev¬ 
erage control board or commission prescribing the 
hours during which the sale of alcoholic beverages, 
or certain kinds thereof, are permitted or prohibit¬ 
ed are within the scope of the authority of such 
board or commission under the statutes of several 
states.23 However, a statutory exception author¬ 
izing municipal corporations to vary the hours pre¬ 
scribed by statute for the sale of beer generally 
throughout the state is exclusive of every other 
exception and a licensee who, believing that a 
county beer commission has authority to adopt a 
rule restricting the hours for selling beer outside 
incorporated cities and towns, agreed to abide by 
such a rule, is not estopped by the agreement from 
disregarding the rule when he learns that the com¬ 
mission has no such authority under the statutes.^s 


Some statutes only permit, and do not -require, 
a city to pass ordinances relating to the closing 
hours of persons engaged in the liquor business, 
and do not operate to bring such an ordinance with¬ 
in the exceptions to a statute which provides for 
a referendum of ordinances.^? 

§ 208. Transportation, Importation, and Ex¬ 
portation 

Persons affected thereby should comply with valid 
statutes, or regulations of a control board or officer, 
relating to transportation, importation, or exportation of 
Intoxicating liquors; and such statutes or regulations 
must be given a reasonable interpretation and applica¬ 
tion. 

Effect is accorded to valid statutes making it un¬ 
lawful to ship intoxicants under any other than 
the proper name or brand, for a carrier or per¬ 
son transporting intoxicants to act as the agent of 
the buyer or seller,29 or for any person, with cer¬ 
tain exceptions, to import liquor into the state.^o 
A person who transports liquor for himself does so 
under statutory restrictions, and by reason of the 
exceptions found therein, rather than as a matter 
of inherent right and any right which a per¬ 
son may have to transport liquor from state to state 
does not include the privilege of selling it without 
regulation by a state or under regulations different 
from those applying to handlers of domestic liq- 

uor.32 

The courts have upheld reasonable regulations, 
made by a state board or officer under statutory au¬ 
thority, relating to transportation of alcoholic liq¬ 
uors through the state,33 including regulations re¬ 
quiring that the transporter must post a bond in 
order to guarantee lawful transportation,34 that the 


V. Gregory, 70 P.2d 788, 191 Wash. I 
70. 

21. Tenn.—McCanless v. Klein, 188 
S.W.2d 745, 182 Tenn. 631. 

22. Del.—Darling Apartment Co. v. 
Springer, Ch., 15 A.2d 670, affirmed 
22 A.2d 397, 137 A.L.R. 803. 

23. N.T.—Townley v. Bruckman, 6 
N.Y.S.2d S99, 168 Misc. 422. 

Particular rules or regulations up¬ 
held 

(1) Regulation prohibiting sale of 
intoxicants between 2:30 a. m. and 
5:30 a. m.—Neil House Hotel Co. v. 
City of Columbus, 58 N.B.2d 666, 144 
Ohio -St. 248. 

(2) Rule forbidding any licensee, 
other than holder of a “gathering 
license,” knowingly to permit con¬ 
sumption of alcoholic liquor on 
premises between 12:30 o'clock in 
forenoon and 9 in forenoon, except 
on first day of January in each year. 
—Darling Apartment Co. v. Springer, 
Del., 22 A.2d 397, 137 A.L.R. 803. 


(3) Rule prohibiting sale of liq¬ 
uors and wines from 3 a. m. to .2 
p. m. on Sundays.—People v. Ryan, 
195 N.B, 822, 287 N.Y. 133, followed 
in People v. Grant, 196 N.E. 553, 267 
N.T. 508. 

(4) Regulation prohibiting sale of 
beer or wine on Monday prior to 5 
a. m.—State ex rel. Thornbury v. 
Gregory, 70 P.2d 788, 191 Wash. 70. 

(5) Regulation determining the 
permissible hours for sale of beer, 
regardless of alcoholic content, on 
secular days outside corporate lim¬ 
its of cities and villages.—Griffin v. 
Gass, 274 N.W. 193, 133 Neb. 66. . 

‘24. Tenn,—^Perry v. Sevier County 
Beer Commission, 1*84 S.W.2d 32, 
181 Tenn. 696. 

25.. Tenn.—^Perry v. Sevier County 
Beer Commission, supra. 

20. Ill.—Hall V. City of Kewanee, 39 
N.E.2d 1009, 379 Ill, 176. 

27. Ill.—^Hall V. City of Kewanee, 
supra. 


28. U.S.—IT. S, V. Twenty Boxes of 
Corn Liquor, D.C.Va., 123 P. 135, 
affirmed 133 F. 910, 67 C.C.A. 214. 

29. U.S.—^Anamoose First Nat. 
Bank v. U. S., N.D.. 206 P. 374, 
124 aCA. 256, 46 L,R.A.,N.S., 1139. 

3(X Pa.—In re Revocation of Res¬ 
taurant Liquor License Issued to 
Riffert, 37 Berks Cq.L.J. 21, 58 
York Leg.Rec. 121. 

31. Tex.—Anderson v. State, Cr., 
181 •S.W.2d 78. 

32. IT.S.—Wylie v. State Board of 
Equalization of California, D.C. 
Cal., 21 F.Supp. 604. 

33. Va.—^Dickerson v. Common¬ 
wealth, 24 S.B.2d 550, 181 Va. 813, 
affirmed 64 S.Ct. 464, 321 U.S. 131, 
88 UEd. 605. 

34. Va.—Carter v. Commonwealth, 
24 S.E.2d 569, 181 Va. 306, affirmed 
64 S.Ct. 464, 321 U.S. 131, S-S L.Tid. 
•605. 

Purpose and effect of bond 
The bond required is to insure the 
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bill of lading for the shipment must designate the 
route to be traveled through the state, and that 
the consignee must have a legal right to receive the 
alcoholic beverages at the point of destination 
shown on the bill of lading and a person who 
is subject to such regulations should act in good 
faith and make a reasonable attempt to comply 
therewith.37 However, such regulations must be 
given a reasonable interpretation and application 
so that their enforcement will impose no unneces¬ 
sary burdens on interstate commerce and a per¬ 
son affected by the regulations must be given a 
reasonable opportunity to conform thercto.^^ While 
a regulation requiring the consignee of alcoholic 
beverages transported through the state to be one 
who has a legal right to receive such beverages at 
the point of destination has no extraterritoriality,^® 
its application is not limited to a case in which the 
consignee is a resident of the state, as the regula¬ 
tion merely confines transportation within the state 
to such as may be for a legitimate purpose, that is, 
transportation to a lawful consignee.'*^ If the au¬ 
thority of the board or officer is abused, an ag¬ 
grieved person may seek judicial relief in the 
courts;^ 2 \^xxt the person who posted a bond re¬ 
quired by a regulation is the only person who has 
a right to challenge cancellation of the bond by the 
board and a person who does not contend that 
he has complied with a rule or did not know of 
its existence may not challenge the rule as unrea¬ 
sonable because of a failure to have the rule pub¬ 
lished and thereby afford him an opportunity to be¬ 
come acquainted with its provisions.^^ 


Under the National Prohibition Act, the expor¬ 
tation of intoxicating liquor for use as a beverage 
was forbidden and a permit, issued by the fed¬ 
eral prohibition commissioner, which by its terms 
authorized the importation only of wines was held 
not to authorize the importation of distilled spir¬ 
its, notwithstanding such spirits were referred to 
in the application for, and the letter enclosing, the 
permit.^® 

Construction and application of penal statutes re¬ 
lating to transportation or importation are discussed 
infra § 234. 

§ 209. Other Regulations 

Various valid statutes and regulations relating to 
Intoxicating liquors have been given effect. 

Effect is accorded to statutory provisions with 
regard to the giving of a bond for the observance 
of the revenue laws by one suspected of selling liq¬ 
uor without a license,'*'^ and also with regard to 
the visitation by certain officers of places where in¬ 
toxicants arc sold.'*® A regulation by a state liquor 
commission requiring a licensee to furnish two keys 
for entrance to his premises, one for use by the 
commission and the other for use by the local chief 
of police, has been held to be valid as to the one 
for use by the commission, and invalid as to the 
other.'^® 

The courts give effect to statutory provisions 
with regard to the size of the bottles in which in¬ 
toxicating liquor must be contained and they 
uphold reasonable anti noadiscrimiiiatory regula¬ 
tions or orders®^ made by a state liquor control 


fitness and Integrity of the carrier 
of the liquor, and Is evidence of his 
responsibility and a ffuaranty of 
lawful transportation, and confines 
transportation to a channel deemed 
trustworthy. Evidence of posting 
with board of bond required con¬ 
stitutes a permit lawfully to trans¬ 
port alcoholic spirits, and the bond 
gives no one a permit for unlawful 
transportation of such spirits.—Car¬ 
ter V. Commonwealth, supra. 

Board may oanoal bond, with or 
without notice, if, in the exercise of 
a rea.sonable discretion, It Is satis¬ 
fied that the bond is being used, or 
is about to be used, against the pub¬ 
lic safety and welfare.—Carter v. 
Commonwealth, supra. 

35. Va..—Carter v. Commonwealth, 
supra. 

3a U.S.—Dickerson v. Common¬ 
wealth, 21 S.K.2d nSft, 181 Va. 31.2, 
arnrmed 64 S.Ct. 464, 321 U.f?. 131. 
88 UKd, 605, followed in Carter 
V. Commonwealth, 24 S.K.2d 569, 
181 Va, .206, afllrmed 6i S.Ot. 464, 
321 U.S. 131, 88 UEd. 605. 


37. Ark.—Hardin v. Spiers, 152 S. 
W,2d 1010, 202 Ark. 804. 

3a Ark.—Hardin v. Spiers, supra. 

33. Ark.—Hardin v. Spiers, supra. 

40. Va.~“DlckerHon v. Common¬ 
wealth, 24 S.K.2a r>r.0, ISl Va. 313, 
atllrmed 64 S.Ct, 464, 321 U.S. 131, 
88 UEd. 605. 

41. Va,—DIck(*r»on v. Common¬ 
wealth, 21 S.R2d 5,50. 181 Va. 313, 
affirmed 64 S.Ct. 464, 321 U.S, I3l, 
83 L.E<]. GO.'i. 

42. Va.—Carter v. Commonwt‘alth. 
24 S.12.2d 569, 181 Va. 306, affirmed 
64 S.Ct. 464, 321 U.S. 131. 8K U.Kd. 
605. 

43. Va,—Carter v. Commonwealth, 
supra. 

4*. Tenn.—McQueen v. McOanlcns, 
1'87 S.\V.2d 630, 182 Tenn. 453. 

45, D.C.—Blnir v. Stewart PistilUng 
Co.. 12 F.2d 838. 56 App.D.C. 303. 

43, U.S.—V, Casazza & Bro. v, U. 
S., 25 C,aP.A. (Customs) 184. 
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47. Va.—Anderson v. Common¬ 
wealth, 5t SR 305, 105 Vn. 533. 

48. N.Y.—Mehler v, Baker, 125 K.Y. 
S. 22, 68 Mlae. 4d2. affirmed 120 
N.y.S. 1131. no App.l)lv. 895. 

Pa.—Dormer v. Nort bumbt^rland 

County, 2$ Pa,Dint. 1055. 

Zn.STiltiiig’ castoinsrs 
An inspector, although having a 
right to go on the preml«e» of a li¬ 
censee for the purpose viewing 
what lakea plaee there, does not 
have a right to insult or intimidate 
any perm»n present as a eiiHtomer.— 
Wallace v, Pord, 21 RSupp. 

624. 

43. N.Il.—-Mnn^jhester Premt Chib v. 
State Uiquor 2ti0 A. 

407, 89 N.H. 442, 136 A.L.U. 3093. 

58, Oa.—Gallagher v. State, 92 S.EL 
628, lf« Oa, 807. 

51* Ohlo.-^Knall Itevernge Co. v. 
Tayh>r, 39 N.R2d 3.79, 68 Ohio App. 
263. Appeal dlsrttissed Knatl Itev- 
erage v. Hutley, 38 N.RMd 411. 139 
Ohio St. X71. 
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board or commission under a statute expressly au¬ 
thorizing it to make rules and regulations concern¬ 
ing the nature, form, and capacity of containers 
of intoxicating liquors but, under some statutes, 
a state officer or commission does not have author¬ 
ity to regulate the size of a liquor container's or 
does not have such authority in respect of a beer 

containen54 

§ 210. Druggists and Physicians 

Exceptions or special provisions allowing druggists 
and physicians to dispense intoxicating liquors are to 
be construed strictly and, in cases not covered by such 
exceptions or special provisions, druggists and physi¬ 
cians are subject to general provisions relating to the 
sale of intoxicating liquors. 

Statutes prohibiting or regulating the sale of in¬ 
toxicating liquors are applicable to druggists and 
physicians, unless exceptions or special provisions 
are made in their favor.^s xhe statutes, however, 
usually allow them to dispense liquors for medic¬ 
inal use, either by way of exception to the general 
prohibitions of the law,56 or under a special form 
of license or permit,57 or it is left to municipal cor¬ 
porations to make such exceptions or give such spe¬ 
cial permission,®^ In either case the privileges of 
such persons, being exceptions to the general law, 
are to be strictly construed.®^ 

§ 211. Public Dispensaries or Agencies 

Under some statutes, liquor may be purchased by 


§ 212 

the public only at state retail stores, and under other 
statutes, only at county liquor stores. 

Some states, in their liquor dispensary policy, 
are “monopoly” states, which means that liquor 
must be sold directly to the public through state 
retail stores.®® It is not essential that the ftrices 
charged for liquors at such stores be reasonable, as 
the commodity is regulated because it is deleterious 
to the public, and not because it is necessary to the 
physical well-being of the people.®^ Under some 
statutes, an establishment licensed to sell intoxicat¬ 
ing liquor for consumption on the premises is enti¬ 
tled to a prescribed discount on its purchases from 
a liquor control commission.®^ 

Where a statute relating to setting up and oper¬ 
ating county liquor stores makes a favorable vote 
at an election on the question a condition pre¬ 
cedent, a petition for an election which does not 
show that the petitioners possess the qualifications 
prescribed by statute is insufficient.®® 

§ 212. - Officers and Agents 

Under some statutes, a liquor or a’cohollc beverage 
control board or commission or a designated officer Is, 
within prescribed standards, vested with comprehensive 
authority to control the liquor traffic and the conduct 
thereof; and, under some of these statutes, the board 
or commission may buy and sell liquor. 

Some liquor or alcoholic beverage control acts 
arc intended to, and do, vest a liquor or alcoholic 
beverage control board or commission, or a desig- 
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52. Neb.—Marsh & Marsh v. Car¬ 
michael, 2§7 N.W. 616, 136 Neb. 
797. 

53. Ariz.—^Diancan v. A. R. Krull 
Co., 114 P.2d SS8, 57 Ariz. 472. 

54. Utah.—Adolph Coors Co. v. Liq¬ 
uor Control Commission, 105 P.2d 
181, 99 Utah 246. 

55. Ky.—Hutson v. Commonwealth, 
105 S.W. 956, 32 Ky.L. 392. 

33 C.J. p 575 note 41. 

50. Ala.—Eidge v. Bessemer, 61 So. 
246, 164 Ala. 599, 26 !L.R.A.,N.S., 
394. 

33 C.J. p 575 note 42. 

57. Iowa.—Reppert v. Utterback, 
217 N.W. =545, 206* Iowa 314. 

Tex.—Ellison v. Texas Liquor Con¬ 
trol Board, Civ.App., 154 S.W.2d 
•322, error refused. 

33 C.J. p 675 note 42. 

SSL U.S.—^Jacobs Pharmacy Co. v. 

Atlanta, C.C.Ga., 89 F. 244. 

Ill.—Carthage v. Carlton, 99 Ill.App. 
33'8. 

59. Kan.—State v. Gregory, 87 P. 
370, 74 Kan. 467. 

33 C.J. p 575 note 44. 

60. U.S.—Baumer v. Franklin Coun¬ 
ty Distilling Co., C.C.A.ICy., 135 F. 


2d 384, certiorari denied 64 S.Ct. 

54, 320 U.S. 750, 88 L.Ed. 446. 

Iiocation 

(1) Statute incorporating borough 
and providing that no “person" 
should sell intoxicating liquors with¬ 
in limits of the borough did not pre¬ 
vent commonwealth, through liquor 
control board, from establishing 
store for sale of liquors in borough, 
since commonwealth Is not a “per¬ 
son" within the statute.—Baker v. 
Klrschnek, 176 A. 489, 317 Pa. 225. 

(2) Act providing that every no¬ 
tice or advertisement required by 
law to be published in one or more 
newspapers should also be published 
in a legal newspaper was not re¬ 
pealed by liquor control act directing 
that hquor board should give notice 
of location of liquor store by public 
advertisement in at least two news¬ 
papers of general circulation.—^Pat¬ 
terson V. Pennsylvania Liquor Con¬ 
trol Board, 189 A. 883, 125 Pa.Super. i 
192. 

(3) Where petition of citizens pro¬ 
testing against location of state liq¬ 
uor store had been dismissed on 
ground that it was not filed within 
five days after advertisement in 
newspaper and on ground that act 
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requiring advertisement in a legal 
newspaper was repealed by liquor 
control act, court could, after hold¬ 
ing act was not repealed and that 
proper notice had not been given by 
advertisement in a legal newspaper, 
reinstate protest and make absolute 
rule for hearing thereon, in view of 
nature of proceeding, although effect 
of failure to give notice in manner 
required by law is ordinarily to ren¬ 
der invalid entire proceeding.—Pat¬ 
terson V. Pennsylvania Liquor Con¬ 
trol Board, 1*89 A 883, 125 Pa.Super. 
192. 

(4) A protest against a proposed 
location of a liquor store on the 
ground of its close proximity to a 
church and private residences was 
overruled where any other location 
in the business district of the mu¬ 
nicipality in question would be open 
to the same objection.—In re State 
Liquor Store in Butler, 20 Pa.Dist. & 
Co. 437. 

61. Pa.—^Kelkey v. Pennsylvania 

Liquor Control Board, Com.Pl., 62 
Dauph.Co. 181. 

62. Mich.—^Detroit Athletic Club v. 
Liquor Control Commission, 6 N. 
W.2d 740, 303 Mich. 444. 

63. N.O,-—Bailey v. Bryson, 198 S.B. 
622, 214 N.C. 212. 
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nated officer, with comprehensive authority to con¬ 
trol the liquor traffic, and the conduct thereof, 
within prescribed standards.®^ The difficulty of 
control requires that such a board be allowed great 
latitude within the rules of established law;®® in 
performing its work it must exercise a reasonable 
discretion;®7 and, subject to the limitation of rea¬ 
sonableness, the courts will not lightly interfere 
with the exercise of discretion by the board or 
officer®® or interfere with the work of the board 
except where it clearly appears that it has attempt- 
r<1' fo exceed its lawful authority.®® Nevertheless, 
the board is an administrative body,*^® without leg¬ 
islative or law-making power,and it functions in 
a different capacity than a city council does.'^® An 
order of a commission pursuant to a valid rule is 


within its power but an officer is without au¬ 
thority to enforce unreasonable regulations.*^^ 
Rules and regulations by the liquor control board 
or commission, or officer thereof, are considered 
generally supra § 191 b, and specifically supra §§ 
194-209. 

Such a board or authority may exercise the pow¬ 
ers vested in it by statute,^® and should perform 
the duties imposed on it by law.*^® Particular 
boards and commissions have been held to have au¬ 
thority to buy,*^*^ sell,*^® and fix the sale price of,*^® 
intoxicating liquors; or a liquor control board may 
agree to sell liquor purchased by it for the purchase 
price and the state mark up to retail dealers making 
the advance deposit required of the board on the pur¬ 
chase price.®® In the absence of a statute provid¬ 


er. Mass.—^Universal Mach. Oo. v. 
Alcoholic Beverages Control Com¬ 
mission, 16 N.£.2d 53, 301 Mass. 
40. 

Utah.—Riggins v. District Court of 
Salt Lake County, 51 P.2d 645, 
•89 Utah 1S3. 

Va.—Dickerson v. Commonwealth, 24 
S.B.2d 550, ISl Va. '313, affirmed 64 
S.Ct. 464, 321 U.S. 131, S8 L.Ed. 
•605. 

Control of tralElc in intoxicating li<i- 
TLors except heer 

Iowa.—State v. Johnson, 271 N.W. 

223, 222 Iowa 1204. 

Construction of statute creating 
hoard 

An act creating a liquor control 
board must be given, a reasonable 
construction having regard to the 
purposes to be accomplished by it.— 
Merchants* Warehouse Co. v. Hitch- 
ler, 7 A.2d 455. 335 Pa. 465. 

Effect of constitutional provision 

(1) In Michigan, except as limit¬ 
ed, expressly or impliedly by stat¬ 
ute, the liquor control commission, 
under Constitution, has plenary pow¬ 
er to control alcoholic beverage traf¬ 
fic in the state.—Terre Haute Brew¬ 
ing Co. V. Liquor Control Commis¬ 
sion, 288 N.W. 339, 2-91 Mich. 73. 

(2) However, a federal court has 
taken the view that the pertinent 
constitutional provision did not vest 
the commission with complete au¬ 
thority over alcoholic beverage traf¬ 
fic except where expressly limited 
by statute, but left within the dis¬ 
cretion of the legislature whether 
Jlquor control commission should he 
created and made such a commission 
a creature of the legislature and 
thereby subject to its limitations.— 
Zukaitis v. Fitzgerald, D.C.Mich., 18 
F.Supp. 1000. 

65. Va.—Dickerson v. Common¬ 
wealth, 24 S.B.2d 550, 181 Va. 313, 
affirmed 64 S.Ct. 464, '321 U.S. 131, 
88 L.Ed. 605. 

66. Wash.—State ex rel. Thofnbury i 


V. Gregory, 70 P.2d 788, 191 Wash. 

70. I 

37. Pa.—Merchants* Warehouse Co 
V. Hitchler, 7 A.2d 455, 335 Pa. 465. 

38. Tenn.—Wise v. McCanless, 191 
S.W.2d 169. 

39. Wash.—State ex rel. Thornbury 
V. Gregory, 70 P.2d 78'S, 191 Wash. 
70. 

70. Mont.—^McPa!tridge v^ District 
Court, Seventh Judicial District, 
in and for Richland County, 122 
P.2d 834, 113 Mont. 81. 

Pa.—Merchants* Warehouse Co. v. 

Hitchler, 7 A.2d 455, 335 Pa. 465. 
Principles applicable to county offi¬ 
cers 

It is said that the same principles 
of law which apply to county officers 
and directors of the poor should be 
applied to members of the liquor 
control board.—Merchants* Ware¬ 
house Co. V. Crossen, Pa.Com.Pl., *46 
Dauph.Co. 185. 

Validity of covenants 
The liquor control hoard has no 
power to pass on the validity of re¬ 
strictive covenants in a deed.—In re 
.Application of Earle, Pa.Quar.Sess„ 
3 Monroe L,R. 1. 

71. Mont.—McFatridge v. District 
Court, Seventh Judicial District, in 
and for Richland County, 122 P.2d 
834, 113 Mont 81. 

Changing public policy 
The commissioner has no author¬ 
ity to change the public policy of the 
state, since his function is limited 
to giving effect to the policy de¬ 
clared by the legislature.—Schaffer 
V. Federal Trust Co., 28 A.2d 75, 132 
N.J.Eq. 235. 

Iiooal option 

In the absence of statutory au¬ 
thority, the liquor control board has 
no power to establish local option 
territory.—Johnson v. Common¬ 
wealth, 184 S.W.2d 212, 290 Ky. 72. 

72. Mont.—McFatridge v. . District 
Court, Seventh Judicial District, 
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in and for Richland County, 122 
P.2d S‘34, 113 Mont. 81. 

73. Conn.—^Amarone v. Brennan, 11 
A.2d 850, 126 Conn. 451. 

74. Tenn.—^Wise v. McCanless, 191 
S.W.2d 169. 

75. Mont.—Carey v. McFatridge, 142 
P.2d 229, 116 Mont. 278. 

76. U.S.—Go-Bart Importing Co. v. 
U. S.. N.Y., 61 S.Ct 163, 282 U.S. 
344, 75 L.Ed. 374. 

Judgment for costs 

Under some statutes, the state 
board and a local board may not re¬ 
fuse to approve, as a necossary ex¬ 
pense of the latter board, a judgment 
against it for costs in a proceeding, 
which it unsuccessfully defended, 
and which related to the making of 
certain appointments by it.—01m- 
stead v. We.stchcster County Alco¬ 
holic Beverage Control Board, S N. 
Y.S.2d 064, 254 App.Div. 63. 

77. Mont.—Carey v. McFatridge, 
142 r.2d 229, 116 Mont. 278. 

Ohio.—State ex rel. Fi.sher v, Fergu¬ 
son, '50 N.E.2d 902, 142 Ohio St. 
179. 

33 C.J. p 575 note 47. 

Purchases from distillers or manu¬ 
facturers within or without stats are 
authorized.—Century Distilling Co. 
V. Defenbach, 99 I^2d 56, 61 Idaht» 
192. 

78. Mont.—Carey v. McFatridge, 
142 P.2d 220, 115 Mont. 278. 

33 C.J. p 575 note 47. 

79. N.J.—Oalne v. Burnett, 4 A.2d 
'37, 122 N.J.Law 39, affirmed 8 A. 
2d 604, 123 N.J.Law 317. 

Pa.—^Kelkey v. Pennsylvania Liquor 
Control Board, Com.Pl., 62 Dauph. 
Co. 181. 

SO. Mont.—Carey v. McFatridge, 142 
P.2d 229, 115 Mont 278. 
Nondisoriminatory prsotios 

(1) The liquor control board was 
authorized to permit persons enti¬ 
tled to purchase liquor in the statti 
to locate such liquor, advance mon- 
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ing otherwise, the method of payment for liquor 
purchased by, or on behalf of, the state liquor con¬ 
trol department is within the discretion of the de¬ 
partment and even under a statute requiring the 
purchase price of liquor to be paid before the goods 
are delivered to the purchaser, a partial pa3anent 
prior to, and a final payment on, delivery are not 
prohibited. Although the state treasurer is des¬ 
ignated by statute as ex officio treasurer of the 
liquor control board, it has been held that moneys 
from liquor sales are, until they are determined to 
be net revenues and receipts, to be held by him as 
treasurer for the board, rather than as treasurer 
of the staters political funds that he may and 
must honor drafts lawfully issued by the board 
and that he must accept its lawful deposits whether 
they represent full or partial cash payment for 
liquor purchased or agreed to be purchased from 
the board.S5 

It has been held that an alcoholic beverages con¬ 
trol commission consisting of three members may 
act by a majority of its members;^® but that it is 
not required that two of the three members shall 
always act formally as a unit.'^^ Successors to the 
original appointees may be appointed.^^ Under 
some statutes the attorney general has the power 
and duty to represent the commission in all judi¬ 
cial proceedings;^^ and the commission is not au¬ 
thorized to appoint its own law officer for this pur¬ 


pose.^® Under other statutes a county control board 
is under the control of the state board, rather than 
the county or a city therein.^l Some statutes do 
not expressly or impliedly authorize the appoint¬ 
ment of assistants by a county administrator.^^ 

A statutory provision that a liquor control com¬ 
mission may sue and be sued is of limited scope,®^ 
and is not intended to make the commission re¬ 
sponsible for acts of the state, or for property held 
or used by the state, even though the state is act¬ 
ing through the commission.9^ An action on the of¬ 
ficial bond of an employee or enforcement officer 
of a state or county liquor or alcoholic beverage 
control board may be maintained by a person in¬ 
jured by a tort committed by the employee within 
the scope of his employment, or by the officer col¬ 
ore officii,such as unlawful searches or arrest,^'^ 
or negligence in permitting a fire from a captured 
still to spread to plaintiff's timber.98 

§ 213. Partial or Special Prohibitions 

A measure which contains a partial, but not a total* 
prohibition of the conduct of the liquor business, such 
as one restricting the time or place for the conduct of 
the business, is regarded as a regulation rather than a 
prohibition. 

Although a measure relating to intoxicating liq¬ 
uor contains a partial prohibition, such as a prohi¬ 
bition of sales during certain hours or days, it is- 
still regarded as a regulation and not a prohibition, 


ey for its purchase by the board, 
and, after payingr the state excise 
tax and mark up, to purchase such 
liquor through state stores with 
credit for the advanced money, 
where the practice was nondisciim- 
inatory as among holders of permits 
of any class.—Carey v, McFatridge, 
supra. 

(2) Also, the liquor control board 
was authorized to accept moneys as 
an advance for purchase of liquor 
through the board's state stores in 
addition to the quota which the de¬ 
positors might purchase under the 
board's general policy, where such 
liquor could not otherwise be pur¬ 
chased by the board and the prac¬ 
tice was nondiscriminatory as among 
holders of permits of any class.— 
Carey v. McFatridge, supra. 

81. Ohio.—State ex rel. Fisher v. 
Ferguson, 60 N.E.2d 992, 1*42 Ohio 
St. 179. 

Credit or payment In advance 

Purchases may be made on credit 
or payments made in advance, as 
determined by department—State ex 
rel. Fisher v. Ferguson, supra, 

88. Mont.—Carey v. McFatridge, 
142 P.2d 229, 116 Mont 274. 

48C.J.S.-22 


83. Mont—Carey v. McFatridge, su¬ 
pra. 

84. Mont—Carey v. McFatridge, su¬ 
pra. 

85. Mont—Carey v, McFatridge, su¬ 
pra. 

88. Mass.—Coyne v. Alcoholic Bev¬ 
erages Control Commission, 44 N. 
£.2d 692, 312 Mass. 224. 

87. Pa.—Merchants' Warehouse Co. 
V. Hitchler, 7 A.2d 465, 335 Pa. 465. 
Notice given by secretary with ap¬ 
proval of members was held effective 
to terminate contract—Merchants* 
Warehouse Co. v. Hitchler, supra. 

88- Del.—^Darling Apartment Co. v. 
Springer, 22 A.2d 397, 137 a1l.R. 
•803. 

89. Del.—Darling Apartment Co. v. 
Springer, supra. 

9a Del.—^Darling Apartment Co. v. 
Springer, supra. 

91. N.C.—Hunter v. Board of Trus¬ 
tees of Retirement System of City 
of Wilmington, 30 e.E.2d 384, 224 
N.C. 369. 

Retirement rights 
Employee’s of county control 
board are not entitled to the benefits 
of a retirement system of the city.— 
Hunter v. Board of Trustees of Re- 
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tirement System of City of Wilming¬ 
ton, supra. 

92. Ky.—Jefferson County ex reU 
Grauman v. Jefferson County Fis¬ 
cal Court, 118 S.W.2d 131, 274 Ky. 
91. 

Appropriation by county fiscal' 
court for payment of compensation' 
to assistants so appoiiited Is invalid. 
—Jefferson County ex rel. Grauman 
V. Jefferson County Fiscal Court, su¬ 
pra. 

93. U.S.—Pacific Fruit & Produce 
Co. V. Oregon Liquor Control Com¬ 
mission, D.COr., 41 F.Supp. 175. 

94. U.S.—Pacific Fruit & Produce- 
Co. V. Oregon Liquor Control Com¬ 
mission, supra. 

95. N.C,—Jordan v. Harris, 36 S.B. 
2d 270, 225 N.C. 763. 

33 C.J. p 575 note 47 [c]. 

Constable appointed by the gov¬ 
ernor was held not to be required tO' 
give bond.—Fanner v. Sellers, 72 
S.E. 224, 89 S.C. 492. 

96. Ohio.—^Hutchinson v. Kline, 32r 
N.E.2d 742, 61 Ohio App, 464. 

97. Ohio.—Cusack v. McGrain, 23- 
N.E.2d 633, 136 Ohio St. 27. 

98. N.C.—Jordan v. Harris, 36 S.E.> 
2d 270, 226 N.C. 763. 
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as it does not totally prohibit, but confines the busi¬ 
ness within certain limitations.^^ A statute which, 
although permitting the sale of liquor by the drink 
in a city or village where the people thereof affirma¬ 
tively authorize it, prohibits such sale outside the 
corporate limits of cities and villages, clearly indi¬ 
cates a legislative policy which holds places which 
permit sales by the drink, and consequent group 
drinking, in territory outside the corporate limits 
of cities and villages to be contrary to the public 
health, morals, and welfare of the people of the 
state.i While such a statute does not mean that 
persons may not congregate in such territory for 
the purpose of imbibing intoxicating liquors,^ but 
merely means that business places engaged in selling 
and dispensing liquors by the drink are not permit¬ 
ted in such area under the terms of the act,^ never¬ 
theless the purposes of the statute are directly vio¬ 


lated by maintaining in a rural district a place of 
business to which the public is invited to bring its 
own liquor and at which the necessary equipment 
and ingredients for mixed drinks, other than the 
liquor, are provided.^ A zoning ordinance prohib¬ 
iting the sale of beer in defined areas is sufficiently 
definite readily to disclose the classification of prop¬ 
erty, where it defines the areas by reference to a 
map which is attached to, and by reference made 
a part of, the ordinance and is always available for 
public inspection.® It is the duty of the court to 
review an order of a board of supervisors of a 
county prohibiting the sale of beer in an entire 
school district, in order to determine whether the 
order had any substantial support under the facts 
disclosed as a reasonable exercise of the power 
delegated to the board by the legislature.® Local 
option is discussed supra §§ 58-98, 


VI. OFFENSES 
A. IN GENERAL 


§ 214. In General 

An offense against the liquor laws Is shown only 
when the act complained of is within the terms of a 
valid and operative statute In force at the time of the 
alleged offense. A guilty or criminal intent is a neces¬ 
sary element of some statutory offenses, but not oth¬ 
ers. 

Offenses against the liquor laws, such as illegal 
sales of intoxicants, keeping liquor in possession 
with intent to dispose of it unlawfully, illegally 
transporting liquor from place to place, and the 


like, are statutory crimes, not being indictable or 
punishable at common law.*^ It is therefore a gen¬ 
eral rule that, if a sale of intoxicating liquor, or 
any other act with relation to it, is made the basis 
of a prosecution, the act complained of must be 
shown to be within the terms of some valid and 
operative statute,® which was in force before the 
commission of the alleged offense,® and which 
made it a crime and prescribed a penalty or pun¬ 
ishment.^® If the law simply prohibits the act 


99. Wash.—'State ex rel. Thornhury 
V. Gregory, 70 P.2d 788, 191 Wash. 
•70. 

1. Neb.—State ex rel. Johnson v. 

Hash, 13 N.W.Sd 716, 1'44 Neb, 495. 

2. Neb.—State ex rel. Johnson v. 

Hash, supra. 

3. Neb.—State ex rel. Johnson v. 

Hash, supra, 

4:. Neb.—State ex rel. Johnson v. 

Hash, supra. 

5. Tex.—Bchert v. Jacobs, Civ.App., 
142 S.W.2d 374. 

6. Miss.—Green v. Alcorn County, $ 
So.2d 130, 192 Miss. 468. 

7. Wis.—Allen v. State, 197 N.W. 

808, 183 Wis. 323, 39 A.L.R. 782. 

n aj. p 576 note 49. 

No offense against state 

Violation of National Prohibition 
Act constituted no offense against 
peace and dignity of state.—People 
V, Lafaro, 165 N.E. 618, 260 N.Y. 336. 

8. Pa.—Commonwealth v. Berdenel- 
la, 136 A. 791, 288 Pa. 610. 


S.C.—City of Union v. Strickland, 
132 S.E. 46, 134 S.C. 140. 

Tex.—Owens v. State, 136 •S.W.2d 
997, 138 Tex.Cr. 207. 

33 C.J. p o75 note 50. 

Regulation of traffic generally see 
supra §§ 191-213. 

Validity of statutes generally see 
supra §§ 20-57, 

Statutes held clear and certain 
Ala.—Green v. City of Demopolis, 
101 So. 529, 20 Ala.App. 115, cer¬ 
tiorari denied Ex parte Green, 101 
So. 631, 211 Ala. 616. 

Ga.—^Watkins v. Simmons, IT'S S.E. 
493, 179 Ga. 162. 

Minn.—City of Duluth v. Siden, 210 
N.W. 391, 163 Minn. 467. 

9, Md.—Green v. State, 183 A. 526, 
170 Md. 134. 

OkL—Seay v. State, 233 P. 766, 29 
Okl.Cr. 189. 

33 C.J. p 576 note 61. 

Recent adoption or reenactment 
(1) If the law or ordinance under 
which the prosecution Is Instituted 
is of recent adoption, or has been re¬ 
pealed and rel'nacted, or suspended 
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and then revived, it must be made 
clearly to appear that the alleged of¬ 
fense was committed at a time when 
it was in force.—St*ay v. State, 233 
P. 766, 29 Okl.Cr. 1'89—33 C.J. p 677 
note 64. 

(2) Repeal or amendment of stat¬ 
ute generally see infra $ 215. 

Subsequent repeal of statute does 
not extinguish liability Incurred at 
time of commission of offense where 
statute saving right of prosecution 
under repealed acts was required to 
be road into repealing measure. 

Md.—State v. Clifton, 10 A.2d 703, 
177 Md. 572. 

N.D,—State V. Ilouge, 271 N.W. 677, 
67 N.D. 251. 

10. Ky.—Sizemore y. Common¬ 
wealth, 259 S.W. 337, 202 Ky, 273. 
33 C.J. p 676 note 62. 

a?o take a drink of Inioxiratlng 
liquor is not of itself a violation of 
law.—Sizemore v. Commonwealth, 
259 S.W. 3*37, 202 Ky. 273—Fren<^j 
V. Commonwealth, 249 S.W. 761, 108 
Ky. 612. 
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under penalty of a fine, to be collected by suit, it 
does not create an indictable offense.^^ 

Usually as the statutory offense is committed by 
the doing of the prohibited act,' a guilty or crim¬ 
inal intent is not a necessary part of the offense 
nor is it necessary that there be a conspiracy to 
commit the offense.^^ The only intent necessary 
is an intent to do the prohibited act.^^ Intent is, 
however, an essential ingredient of the offenses 
created by some liquor laws.^s jf ^ person’s acts 
do not amount to a violation of the statute, they 
will not be rendered unlawful by the motive or 
purpose which actuated him.i^ The quantity of 
liquor involved ordinarily is immaterial.^7 

§ 215. Applicability of Laws and Ordinances 

The applicability of penal laws and ordinances as 
to intoxicating liquors depends on the legislative in¬ 
tent. 


§ 215 

• The applicability of laws and ordinances creat¬ 
ing offenses with respect to intoxicating liquors 
ordinarily depends on the legislative intent with re¬ 
spect to the scope and time of operation of such en- 

actments.18 

General rules of construction. It has generally 
been held that statutes creating offenses against the 
liquor laws are to be fairly^^ and liberally^o con¬ 
strued, to effectuate their purpose,^! especially un¬ 
der provisions expressly requiring such a construc- 
tion,22 although they should not be extended beyond 
their plain import to cover an unintended situa- 
tion.23 It has been held, on the other hand, that 
as penal legislation such statutes are to be strictly 
construed-^ and their meaning is not to be extend¬ 
ed by presumption or intendment.25 In accordance 
with general rules of statutory construction, a penal 
liquor statute is to be considered as a whole^S and, 
if possible, an interpretation harmonizing its vari- 
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11. U.S.—Farley v. U. S., C.C.A. 
Wash., 269 F. 721. 

33 C.J. p 576 note 53. 

Penalties see infra §§ 286-304. 

12. Iowa.—State v. Cooper, 265 N. 
W. 915, 221 Iowa 658. 

Mo.—State v. Seicller, App., 267 'S.W. 
424. 

N.Y.—People v. Majewski, 273 N.T.S. 

203, 152 Misc. 276. 

33 C.J. p 576 note 64. 

Intent as element of particular of¬ 
fenses see infra §§ 220-234. 

13. U.S.—Brown v. U. S., C.C.A.Or., 
43 P.2d 906. 

14. Ga.—Herbert v. State, 164 S.E, 
452, 45 Ga.App. 340. 

33 C.J. p 576 note 65. 

15. Ala.—Gibbs v. State, 192 So. 
514, 29 Ala.App. 113, certiorari de¬ 
nied 192 So. 515, 238 Ala. 692. 

Okl.—Morton v. State, 258 P. 1070, 
37 Okl.Cr. 382. 

Vt.—In re Wakefield, IW A. 319, 107 
Vt. 180. 

3'3 C.J. p 576 note 66. 

10. Ala.—Moody v. State, 126 So. 

495, 23 Ala.App. 431. 

Ind.—Dobson v. State, 67 Ind. 69. 

17. Ala.—Beck v. State, 126 So. 182, 
23 Ala.App. 398. 

18. Md.—State v. Clifton, 10 A,2d 
703, 177 Md. 572. 

33 C.J. p 577 note 67, p 618 note 97 

[d]. 

Prospective operation 

(1) A zoning ordinance which pro¬ 
hibited sale of beer in defined areas 
operated prospectively.—Eckert v. 
Jacobs, Tex.Civ.App., 142 S.W.2d 374. 

(2) Ordinance making misdemean¬ 
or under state law violations of town 
ordinances when committed within 
corporate limits was prospective in 


its operation so that it included not 
only the offenses against the liquor 
laws so defined when the ordinance 
was adopted but all offenses subse¬ 
quently so defined.—Lindsey v. City 
of Louisville, 125 So. 558, 156 Miss. 
66 . 

G-dZxeral appUcatiou 

Statute forbidding operator of 
place of business patronized by pub¬ 
lic to permit drinking of distilled 
spirits on his premises, although ap¬ 
pearing under chapter entitled “Al¬ 
coholic Beverages—License and Tax¬ 
es,” is general in application and 
applies to local option territory as 
well as to territory under the alco¬ 
holic control law.—Miller v. Com¬ 
monwealth for Use of City of Har- 
rodsburg, Ky., 187 S.W.2d 837. 

19. La.—State v. White, 197 So. 745, 

195 La. 1028. ! 

Va.—Myown Development Corpora¬ 
tion V. Commonwealth, 167 S.E. 
•374, 159 Va. 1004—Barber v. City 
of Danville, 141 S.E. 126, 149 Va. 
418. 

20. N.C.—State v. McAllister, 121 
S.E. 739, 187 N.C. 400. 

Pa.—Commonwealth v. Benson, 160 
A. 243, 105 Pa.Super. 123. 

Vt.—State V. Van Ness, 199 A. 759, 
109 Vt. 392, 117 A.L.II. 415. 

21. Va,—Harris v. Commonwealth, 
128 S.E. 678, 142 Va. 620. 

22. Wash.—State v. Ebel, 13 P.2d 
1091, 169 Wash. 326. 

Wis.—Allen v. State, 197 N.W. 808, 
183 Wis, 323, 39 A,L.R. 7S2. 

59 C.J. p 1119 note 48 [d]. 

Derogation of common law 

Liberal construction of liquor stat¬ 
ute, required by statute, is in deroga¬ 
tion of strict common-law rules re¬ 
specting enforcement of criminal 

339 


law for less precise civil rules.— 
State v. Kempesti, 147 A. 27'3, 102 Vt 
152. 

23. Pa.—Commonwealth v. Benson, 
160 A. 243, 105 PaSuper. 123. 

24. Mass.—Commonwealth v. Am- 
brozievitz, 168 N.E. 208, 269 Mass. 
97. 

Pa.—Commonwealth v. Berdenella, 
135 A. 791, 288 Pa, 510. 

Members or employees of commis¬ 
sion 

Act prohibiting any member or 
employee of liquor commission from 
knowingly or willfully violating any 
provisions of liquor control act, or 
knowingly and willfully aiding, as¬ 
sisting, or permitting any “such” vi¬ 
olation, was applicable to violations 
by such persons only and not to vio¬ 
lations by general public, in view of 
strict construction required of such 
statutes.—State v. Cooper, 265 N.W. 
915, 221 Iowa 658. 

25. Conn.—State v. Zazzaro, 20 A.2d 
737, 128 Conn. 160. 

Adherence to legislative intent 
The statute legalizing the sale of 
alcoholic liquors is a penal statute 
which calls for a strict construction 
of tlie language used and adherence 
to the precise expre.ssions of legisla¬ 
tive intent in interpretation of the 
statute.—Jackson v. South Carolina 
Tax Commission, 6 'S.E.2d 745, 192 
SC. 350. 

26. Ill.—City of Fairfield v. Pappas, 
199 N.E. 292, 362 Ill. SO. 

Vt—State V. Van Ness, 199 A. 759, 
109 Vt. 392, 117 A.L.R. 415. 

Va.—Harris v. Commonwealth, 128 
S.E. 578, 142 Va. 620. 

Provision held mere surplusage 
Va,—Looney v. Commonwealth, 133 
S.E. 75-3. 145 Va, 825. 
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ous provisions should be adopted but the pro^ 
visions of one statute may not be read into another 
in the absence of specific statutory declaration to 
that effect.28 

Repeal or amendment. The operation of a penal 
liquor law may be suspended or repealed by the 
enactment of a later statute, especially if the new 
law is more comprehensive in its terms, or pre¬ 
scribes different or more severe penalties,^^ so that 
prosecutions may not be maintained under such re¬ 
pealed act,3® except for offenses committed while 
the act was still in force.^l However, particular 
statutes have been held not to be repealed or sup¬ 


planted by later enactments^^ or constitutional 
amendments33 or to be amended by subsequent leg¬ 
islative provision,so that a prosecution under 
such prior acts may still be maintained in cases 
within their scope.35 So prohibition laws have 
been held to remain in force except as specifically 
modified, altered, or repealed by later statutes gen¬ 
erally legalizing, and controlling traffic in alcoholic 
beverages^® and providing for local option in the 
matter and the provisions of a state beverage 
control act that it shall not go into effect in dry 
counties has been held to mean that the act shall 
not be effective to the extent that it conflicts with 


27. N.H.—state v. Muscarello, 29 A. 
2d 115» 92 N.H. 214. 

Va,—Harris v. Commonwealth, 128 S. 
, B. 578, 142 Va. 620. 

Provisions held not in conflict 
Va.—Miller v. Commonwealth, 2 S. 
E,2d 343, 172 Va. 639. 

28. Pa.—Commonwea:|th v. Ber- 

denella, 136 A. 791, 288 Pa. fllO. 

Volstead Act 

(1) A state statute although 
adopting the penal provisions of the 
Volstead Act was to be considered 
independent of Volstead Act.—Peo¬ 
ple V. Pagni, 230 P. 1001, 69 Cal.App. 
94. 

(2) In the absence of express pro¬ 

vision, procedural features of the 
federal statute were not adopted and 
should not be read into the state 
statute.—Ex parte Brambini, 218 P. 
569, 192 Cal. 19, error dismissed 

Brambini v. U, S„ 45 S.Ct. 461, 267 

U.S. 5S4, 69 L.Ed. 799—People v. 
Silva, 227 P. 976, 67 Cal.App. 351. 

(3) Character of the offense was 
governed by state law and not feder¬ 
al law.—Ex parte Steiger, 261 P. 
1048, 87 CaLApp. 36. 

29. Ky.—^Deaton v. Commonwealth, 
277 S.W. 1001, 211 ICy. 651. 

Mo.—Slate v. Watson, 1 S.W.2d 837. 
Olil.—Young V. State, 123 P.2d 294, 
. 74 Okl.Cr. 164—Morse v. State, 77 
P.2d 7o7, 63 Okl.Cr. 445. 

S.C.—State V. Spencer, 181 S.E. 217, 
177 S.a 346. 

Tex.—Austin v. State, 146 S.W.2d 
990; 141 Tex.Cr. 1. 

33 C.J. p 576 note 63. 

Repeal by implication is effected 
by enactment of liquor statute con¬ 
flicting with previous statute. 

Md.—Redmond v. State, 141 A. 383, 
1’55 Md. 13. 

Mo.—'State v. Mitts, 289 S.W. 935, 
315 Mo. 1320, 

30. Ga.—Womack v. State, 6 S.E.2d 
96, 60 Ga.App. 761. 

Md.—Green v. State, 183 A. 526, 170 
Md. 134. 

Tt‘X. —Hadnot v. State, 233 S.W. 1102, 
,00 Tox.Cr. 328. 

33 C.J. p 576 note 63. 


31. Ga.—West v. Smith, 3 S.E.2d 

725, 188 Ga. ,253—Reynolds v. 
State, 1S2 S.E. 917, ISl Ga. 547. 

Md.—State v. Clifton, 10 A.2d 703, 
177 Md. 572. 

N.C.—State v. Hardy, 132 S.E. 831, 
209 N.C. '83—^^State v. Edmonds, 
120 S.E. 198, 1S6 N.C. 623. 

Pa.—Commonwealth v. Blackman, 82 
Pa.Super. 362. 

Tex.—Cortinas v. State, 245 S.W. 911, 
first case, 73 Tex.Cr. 52, rehearing 
overruled 253 S.W. 960—Plachy v. 
State, 239 S.W. 979, 91 Tex.Cr. 405. 

32. U.S.—Jeznis v. XT. S., C.C.A.Pa., 
63 P.2d 531, certiorari denied S3 
S.Ct. 797, 289 U.S. 763, 77 L.Ed. 
1506. 

Del.—State v. Fahey, 126 A. 730, 2 
W.W.Harr. 504—lova v. State, 126 
A. 627, 2 W.W.Harr. 616. 

La.—State v, Bonner, 190 So. 626, 
193 La. 402. 

Md,—Shea v. State, 129 A. 221, 148 
Md, 256. 

Minn.—State v. Sobelman, 271 N.W. 

484, 199 Minn. 232. 

N.y.—People ex rcl. Majewski v. 
Dunn, 282 N.Y.S. 899, 246 App.DiV. 
571. 

N.C.—State v. Davis, 1 S.B.2d 104, 
214 N.C. 787. 

Okl.—Ex parte Smith, 218 P. 708, 24 
Okl.Cr. 415. 

Pa.—Commonwealth v. Gross, 189 A. 

726, 125 Pa.Super. 373—Common¬ 
wealth V. PIsher, 96 Pa.Supor. 166. 

Tex.—Carpenter v. State, 135 S.W. 

2d 1002, 138 Tex.Cr. ‘Sofl. 

Va.—Miller v. Commonwealth, 2 S. 

E.2d 343. 172 Va. 639, 

33 C.J, p 576 note 63 [a], 

National Prohibition Act 

(1) The WilJis-CampboU Act. 27 
U.S.C.A, § 3, did not repeal any part 
of the National Prohibition Act.— 
‘Murphy v, U. S., C.C.A.I11., 38 P.2d 
441, certiorari denied 50 S.Ct. 410, 
281 U.S, 758, 74 L.Ed. 116'8—U. S, v. 
Kent, D.C.I11., '36 P.2d 401. 

(2) Proceedings in rem against 
contraband articles authorized under 
the National Prohibition Act were 
not intended to supersede criminal 
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prosecutions for violation of such 
act.—State v. Gardner, 249 P. 574. 
77 Mont. 8, 62 A.L.R. 4*54. 

(3) Repeal of E’ghteenth Amend¬ 
ment to federal Constitution without 
saving clause was effective to re¬ 
peal National Prohibition Act creat¬ 
ing offenses thereunder.—Smallwood 

V. U. S., C.C.A.Tex., 68 F.2d 244. 

Statute not ratified at plebiscite 
required under its provisions did not 
operate to repeal earlier liquor laws. 
—Cone V. State, 191 S.E, 260, 181 Ga. 
316—Reynolds v. State. 182 S.E. 917, 
181 Ga. 547—Massey v. State, 192 
S.E. 660, 56 CIa.App. 3C8—Perry v. 
State, 1S7 S.E. 896, 64 Ga.App. 410—• 
Silas V. State, 185 S.E. 689, 6.3 Ga. 
App. 352—Freeman v. State, 186 S.E. 
'595, 53 Ga..4pp. 361. 

33. Ija.—State v. Bonner, 190 So. 
626, 193 La. 402. 

Mich.—People v. Gutzki, 248 N.W. 
555, 263 Mich. 82. 

34. Ind.—Napier v. State, 119 N.R 
49, 196 Ind. 676. 

Or.—State V. Eaton, 250 P, 233, 119 
Or. 613. 

35. Mo.—State V. Brown, 66 S.W.2d 
405, 331 Mo. 666. 

30. Ga.—Herbert v. State, 4 S.R.2d 
843, 60 Ga.App. 633—Mosley v. 

State, 189 S.E. 636. 5.6 Ga.App. 161. 
N.C.—State v. Carpenter, 3 S.E.2d 
, 34. 215 N.C. 636—State v, Davis, 1 

|- S.E.2d 101, 214 N.C. 787. 

Statute prohibiting sales on Sun- 
I day was not repealed,—State v. C\»- 
Iman. 270 N.W. 266. 6*8 N.H. 310 - 
Slate V. Hawley. 279 N.W. 26>5, 68 
N.D. 309—State v. Young, 279 N.W. 
261, 68 N.D. 300. 

£,ooal prohibition law repealed 
Md.—Green v. State, 183 A, 626, 170 
Md, 134. 

37. Tenn.—Renfro v. State, 144 S. 

W.2d 793, 176 Tenn. 638—C^hadrlck 
V. State, 137 S.W.2<1 284, 176 Tenn. 
I 630. 

Effect of local option law generally 
' see supra S 65. 
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existing laws suppressing liquor traffic^S which re¬ 
main unrepealed by such act,39 and does not prevent 
its application in dry counties of such features of 
the act as are evidently intended to apply therein.^® 

Statutes concUrTTently operative. An act which 
would be punishable under the general law of the 
state may be within the terms of a municipal ordi¬ 
nance also, and then the question under which law 
the prosecution must be brought depends on wheth¬ 
er or not the municipality had exclusive power to 
regulate the traffic and prescribe penalties for ille¬ 
gal acts.41 Two or more offenses may be created 
and defined by the same statute, consisting of differ¬ 
ent acts, although grouped together in general lan¬ 
guage, especially where the terms employed are in 
the disjunctive.^2 Where two laws are concur¬ 
rently in force, covering the same ground, the pros¬ 
ecution ordinarily may be instituted under either,^^ 
as has sometimes been the case with regard to a 
local option law, in force in the particular locality, 
and the general liquor law of the state,^^ or a mu¬ 
nicipal ordinance and the general statute but if 


a prosecution is instituted under a statute not broad 
enough to cover the situation the state must abide 
by the limitations of the statute chosen.46 Where 
the law divides dealers in liquor into several class¬ 
es, making different provisions as to each, a prose¬ 
cution against an offending person must be brought 
under that statute or part of the statute which gov¬ 
erns his particular calling.^^ 

§216. Liquors Prohibited 

To warrant prosecution for an offense under penal 
liquor laws, the particular liquor involved must be one 
prohibited by the statute. 

As a general rule, to warrant prosecution for 
offenses with respect to intoxicating liquors, it is 
sufficient and necessary that the particular liquor 
involved be one prohibited by the statute,and 
it has been held that the law defining prohibited 
liquors cannot be extended to include liquids not 
clearly described as prohibited liquors.^® Whether 
a liquid is within the statute depends on its nature 
and properties and the facts of the particular case®® 


38. Ala.—Holt V. state, 193 So. 89, 
238 Ala. 2, answers to certified 
questions conformed to 193 So. 98, 
29 Ala.App. 100, certiorari denied 
193 So. 103, 2’38 Ala. 641. 

39. Ala.—Golden v. State, 180 So. 
733,. 28 Ala.App. 196—Williams v. 
State, 179 So. 915, 28 Ala.App. 73, 
certiorari denied 179 So. 920, 235 
Ala. 520—Sinbeck v. State, 179 'So. 
645, 28 Ala.App. 118. 

lEtetentiou of proliibition law 

Un^er the liquor control act, coun¬ 
ties may by a mnjority vote retain 
the original prohibition law existing 
in the state prior to enactment of 
the act.—Haire v. State, 178 So. 897, 
2'8 Ala.App. 91. 

40. Ala.—Newton v. State, 200 So. 
42*8, 241 Ala. 1. 134 A.L R. 420, an¬ 
swers to certified questions con¬ 
formed to 200 So. 431, 30 Ala.App. 
42—Holt V. State, 10'3 So. 89, 238 
Ala, 2, answers to certified ques¬ 
tions conformed to 193 So, 98, 29 
Ala.App. 100, certiorari denied 193 
So. 10.3, 238 Ala. 641, disapproving 
Williams v. State, 179 So. 915, 28 
Ala.App. 73, certiorari denied 179 
So. 920, 235 Ala. 620. 

Counterfeit stamps 

The section of state beverage con¬ 
trol act declaring possession of coun¬ 
terfeit state revenue stamps a felony 
is effective in dry counties.—Holt v. 
State, 193 So. 89, 238 Ala. 2, answers 
to certified questions conformed to 
193 So, 98, 29 Ala.App. 100, certiorari 
■denied 193 So. lO-S, 238 Ala. 641. 

41. Minn.—State v. Langdon, 17 N. 
W. 859, 31 Minn. 316. 

33 C.J. p 677 note 66. 


42. S.C.—State v. Center, 30 S.E.2d 
760, 205 S.C. 42—Jackson v. South 
Carolina Tax Commission, -6 S.E. 
2d 745, 192 S.C. 3o0. 

33 C.J. p 577 note 66. 

43. Pa.—Commonwealth v. Fisher, 
96 PauSuper. 155. 

33 C.J. p 577 note 70. 

Acts constituting different offenses 
generally see infra § 235. 
Bifforent local option, elections 

(1) Where two local option elec¬ 
tions have been held, and both re¬ 
sulted in favor of prohibition, a 
prosecution for violating the law can 
be maintained under either, if both 
were conducted in accordance with 
the statute.—^Weathered v. State, 
Tex.Cr., 60 S.W. 876. 

(2) However, where a subdivision 

which had adopted the prohibition 
law holds a new election, and adopts 
the new law making a sale of intoxi¬ 
cants a felony, instead of a misde¬ 
meanor, the state cannot elect to 
proceed under the original election.— 
Sandaval v. State, 162 S.W. 1148, 72 
Tex.Cr. 368. , 

44. N.C.—State v. Smith, 35 S.B. 
616, 126 N.C. 1057. 

33 C.J. p 577 note 71. 

45. Or.—State v. O’Donnell, 149 P. 
636, 77 Or. 116. 

33 C.J. p 677 note 72. 

48. Iowa.—State v. Drain, 218 N.W. 
2'69, 206 Iowa 581. 

4^7. Mo.—^Knox City, v. VThiteaker, 
87 Mo.App. 468. 

33 C.J. p 677 note 7*3. 

48. XJ.S.—^U. S. V. Anas Chemical 
Co., D.C.N.T., 25 F.2d 491. 

1 Ala.—Gandy v. City of Birmingham, 

341 


17 So.2d 421, 31 Ala.App. 313, cer¬ 
tiorari denied 17 So.2d •426, 245 
Ala. 441—Plippo v. State, 170 So. 
494, 27 .41a.App. 237, certiorari de¬ 
nied 170 So. 495, 233 Ala. 170— 
Allbright v. State, 165 So. 259, 27 
Ala.App. 2, certiorari denied 165 
So. 260, 231 Ala. 372—Moody v. 
State, 126 So. 495, 23 Ala.App. 431. 
Ark.—McICeown v. State, 124 'S.W.2d 
19, 197 Ark. 454. 

Ky.—'Louisville & N. R. Co. v. Falls 
City Ice & Beverage Co., 61 S.W. 
2d 639, 249 Ky. *807, 91 A.L.R. 509. 
Md.—Hill V. State, 197 A. 795, 174 
Md. 137. 

N.D.—State V. Danials, 206 N.W, 78, 
53 N.D. 403, 

Ohio.—Rotuno v. State/ 25 Ohio N. 
P.,N.S., 350. 

Tex.—McMillan v. State, $3 S.W.2d 
674, 128 Tex.Cr,R. 640. 

33 C.J. p 677 note 78. 

Excepted liquids 

Under the section of the Tolstead 
Act which defined “liquor'' and “in¬ 
toxicating liquor" with the proviso 
that the definition should not extend 
to certain beverages or liquids, a 
beverage within the proviso was not 
within the purview of the act and 
could not be brought within it by 
'any regulation of the commissioner 
of internal revenue.—Oertel Co. v. 
Gregory, D.C.Ky., 270 F. 789. 

49. Ala,—Grant v. State, 117 So. 
1, 22 Ala.App. 475. 

50. Ky.—Louisville & N. R Co. v. 
Falls City Ice & Beverage Co., 61 
S.W.2d 639, 249 Ky. 807, 91 A.L.R. 
509. 

Okl.—P. W. Woolworth Co. v. State, 
I 113 P.2d •SOg, 72 Okl.Cr. 125. 
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and is not solely determinable by the name given 
to it,5i 

§ 217, - Description and Properties 

As a rule, penal liquor laws apply to liquors gen¬ 
erally or to those specifically described therein by name 
or by alcoholic content which are capable of producing 
Intoxication when used as a beverage, and which are 
commonly used for that purpose; but nonintoxicating 
liquors come within the terms of some statutes. 

The liquors against which the penal statutes as to 
intoxicating liquors are aimed are usually such as 
are capable of producing intoxication when used as 
a beverage, and which are commonly used for that 
purpose. 52 They may be described in the statutes 
by the use of such general terms as ''intoxicating” 
or "spirituous” liquors, or more specifically as "vi¬ 
nous,” '“fermented,” "malt,” "brewed,” or "distilled” 
liquors, or even by their individual names, 5^ or the 


statutes may by their terms apply to all liquors 
which contain any alcohol or more than a certain 
proportion thereof.54 If the offense charged is 
with respect to a liquid specifically named in the 
statute and generally known to be an intoxicating 
beverage,55 or with respect to a liquid containing 
a greater proportion of alcohol than that fixed in 
the statute,®® no issue can be raised as to the in¬ 
toxicating properties of the particular liquor and 
the only question is whether it comes within the 
terms of the statute. A liquor may come within 
the terms of the statutes as an intoxicating liq¬ 
uor whether it is expressly designated as such 
or is included within the description of other liq¬ 
uors specifically designated,5^ and in particular cas¬ 
es statutes have been applied to alcohol,®® distilled 
liquor,®® distilled spirits,®® whisky,®i moonshine,®2 
rum,®® beer,®^ and, likewise, such statutes have 


51. Okl.—F. W. Woolworth Co. v. 
State, supra. 

52. Ky.—Louisville & N. R. Co. v. 
Falls City Ice & Beverage Co., 61 
S.W.2(i 639, 249 Ky. 807, 91 A.L.R. 
509—Vanmeter v. Commonwealth, 
23 S.AV.2d 59'4, 232 Ky. 404. 

Miss.—Holley v. State, 111 So. 139, 
144 Miss. 726. 

Mo.—State v. Brock, 280 S.W. 48. 
Nr.C.—State V. Fields, 159 S.E. 11, 
201 N.a 110. 

S.C.—State V, Marlowe, 153 S.E. 340, 
156 S.C. 363. 

Tex.—Robinson v. State, 37 S.W.2d 
1022, 117 Tex.Cr.R. 286—^Wallace v. 
State, Cr., 20 S.W.2d 1050. 

33 C.J. p 578 note 79, p 618 note 97 

[b]. 

53. Neb.—Wilson v. State, 266 N.W. 
614, 130 Neb. 752. 

Particular terms generally defined: 
Fermented liquor see supra § 6. 
Intoxicating liquor see supra § 1. 
Liquor or liquors see supra § 7. 
Malt liquor see supra § 9. 
Spirituous liquor see supra § 11. 
Vinous liquor see supra § 12. 

Other liquors see supra 5 13. 
Statntory classification of beverag¬ 
es as intoxicating and nonintoxicat¬ 
ing as a foundation for subsequent 
licensing and taxing provisions was 
not intended to regulate provisions 
of law with reference to enforcement 
of criminal statutes.—Curtis v. State, 
101 P.2d 1062, 69 Okl.Cr. 278—Fogle- 
song V. State, 103 P.2d 106, 69 Okl.Cr. 
360—Ashcraft v. States, 98 P.2d 60, 
68 Okl.Cr. 308—Odom v. State, 96 P. 
.2d 916, 68 Okl.Cr. 117. 

54. U.S.—U. S, V. Nomel Products 
Co., D.G.N.Y., 41 P.2d 544, reversed 
on other grounds, C.C,A., 47 F.2cl 
575—Mosspi V. U. S., C.C.A.Va., 295 
F. 6'S3, certiorari denied 44 S.Ct. 
404, 264 U.S. 592, 6'8 L.Ed. 865. 

.\la.—Anderson v. State, 101 So. 162, 
20 AIa.App. 154. 


Neb.—Wilson v. State. 266 N.W. 614, 
130 Neb. 752. 

Okl.—Worley v. State, 252 P. 852, 36 
Okl.Cr. 128—Gohee v. State, 232 P. 
960, 29 Okl.Cr. 103. 

Pa.—Commonwealth v. Coolbaugh, 8 
Pa.Dist. & Co. $41. 

Tex.—omeld v. State, 75 S.W.2d $82, 
127 Tex.Cr. 237. followed in Hilter- 
brand v. State, 75 S.W.2d 884, 
Shuffleld V. State, 75 S.W.2d 885, 
Heald V. State, 77 S.W.2d 1109, 
Jones V. State, 79 S.W.2d 1116, and 
Page V. State, 80 S.W.2d 1116. 

33 C.J. p 578 note 82. 

55. Ind.—Chandsle v. State, 163 N. 
E. 266, 200 Ind. 493. 

Mont—State v. Sedlacek, 239 P. 1002, 
74 Mont 201. 
perzneuted liquor 

If a statute forbids the sale of 
"‘fermented’' liquor, it Is not neces¬ 
sary, for the purposes of such stat¬ 
ute, that the liquor sold should actu¬ 
ally be Intoxicating; it is enough to 
show that it was fermented.—Peo¬ 
ple V. Kinney, 83 N.W. 147, 124 Mich. 
486. 

56. Ala.—Allbright v. State, 165 So. 
259, 27 Ala.App. 2, certiorari denied 
165 So. 260, 231 Ala. 372. 

S.C,—State V. Marlowe, 153 S.E. *340, 

156 SC. 363. 

Vt.—State V. Lucia, 157 A. 61, 104 
Vt. 53. 

57. Ala.—Lay field v. State, 140 So. 
622, 25 Ala. 47. 

N.Y.—People v. Mittleman, 268 N. 

Y.S. 819, 150 Mlsc. 394. 

Wis.—State V. Smith, 200 N.W. 63-8, 
184 Wis. 664. 

33 aJ. p 577 note 7*8. 

58. Ind,—Hall v. State, 162 N.E. 51, 
200 Ind. 149. 

Md.—Powell V. State, 18 A.2d 587, 
179 Md. 399. 

Wash.—State v. Howard, 288 P. 236, 

157 Wash. 18*3. 
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59. Wis.—Starte v. Kriegbaum, 215 
N.W. 896, 194 Wis. 220. 

60. U.S.— IT. S. V. Dunn, D.C.Mass., 
31 F.2d 950. 

61. U.S.—U. S. V. Quantity of Ex¬ 
tracts, Bottles, Etc., D.C.Fla., 54 F. 
2d GiS. 

Ala.—Gandy v. City of Birmingham, 
17 So.2d 421, 31 Aln.App, 313, cer¬ 
tiorari granted 17 So.2d 425, 245 
Ala. 1, certiorari denied 17 So.2d 
42G, 246 Ala, 441—Jones v. State, 
125 So. 382. 23 Ala.App. 339, re¬ 
versed on other grounds 126 So. 
384, 220 Ala. 260. 

Tex.—Durham v. State, 75 S.W.2(1 
25S, 127 Tex.Cr. 113, 

Com whisky 

Mo.—State v. Miller, 44 S.W.2d 15, 
329 Mo, 179—State v. Pinto, 279 S. 
W. 144, 312 Mo. 99. 

Mooushiue whisky 

U.S.—U. S. V. Golden, D.C.Minn., 1 
F.2d 513. 

Mont.—State v. Sedliurek, 239 P. 1002, 
74 Mont. 201. 

Wis.—State v. Smith, 200 N.W. 6S8, 
184 Wis. 664. 

ea. Mo.—State v. Combs, 273 S.W. 
1037. 

63- Ala.—Orimes v. State, 135 So. 
595, 24 Ala.App. 36 i. 

64. U.S,—Ulehmlre v. I^gg, D.C.Gn., 
•3 F.Supp. 787. 

Ala,—Ex parte Harduvel, Ala.App., 
150 So. 808, 25 Aln.App. 561—Lay- 
field V. Slate, 140 So. 622, 25 Ala. 
47—Crews v. State, 117 So. 801, 22 
Ala,App. 5G4, eonforming to an¬ 
swer to certified question 117 So. 
•801, 218 Ala. 145, 

Ark.—State v. Hutchison. 110 S.W. 2d 
7, 194 Ark. 1037. 

N.M.—State v. Hamm, 21 P.2d 2^2, 
37 N.M. 437. 

N.Y.—Dlllman v. l>eople. 4 N.Y.Wkly. 
Dig. 251. 
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been applied to fermented grape juice.®^ In 
many jurisdictions, nonintoxicating beverages, es¬ 
pecially those designed for the purpose of evading 
and defeating the liquor laws, have also been made 
the subject of statutory regulation.®® 

Fitness for use as beverage. To come within the 
provisions of many criminal statutes, the liquor in¬ 
volved generally must be capable of being used as a 
beverage,®^ or capable of being put into condition 
for such use with little change;®® but it is immateri¬ 
al that the liquor ordinarily would be considered un¬ 
desirable for drinking,®^ and would not generally 
be used for that purpose,*^® or is actually unsuitable 
for human consumption, if it in fact was used for 
that purpose.Under other statutes, an offense is 
committed with respect to specified liquors without 


regard to whether such liquors are potable,as in 
the case of industrial alcohol or denatured alco¬ 
hol,*^® or mash, wort, or wash used in the manu¬ 
facture of intoxicating liquors.74 

§ 218. - Ingredients in Food and Drink 

The sale or possession of liaulds or extracts ordi¬ 
narily used for legitimate purposes of food or drink is 
not prohibited, but if they contain alcohol and are sold 
or used as intoxicating beverages such possession or sale 
violates the statutes as to intoxicating liquors. 

The sale or possession of liquids or extracts, or¬ 
dinarily sold and possessed as articles of legitimate 
commerce, and used for legitimate purposes of food 
or drink, is not within the prohibition of statutes 
relating to intoxicating liquors.^® However, if the 
liquids contain alcohol and are sold and used for 


Tex.—Ex parte Meadows, 100 S.W.2d 
702, 131 Tex.Cr. 592. 

Failure to forhid transportation 
Failure of congress to forbid 
transportation of beer of an alcohol¬ 
ic content under three and two- 
tenths per cent by weight did not 
import finding that such beer is non¬ 
intoxicating.—Richmire v. Legg, D.C. 
Ga., 3 P.Supp. 787. 

Malt beverage 

Statute was held to classify beer 
having an alcoholic content of not 
more than five per cent as a "malt 
beverage," as distinguished from 
"malt liquor."—McKeown v. State, 
124 S.W.2d 19, 197 Ark. 454. 

€5. Mich.—People v. Angello, 207 
N.W. 879, 234 Mich. 106. 

Ohio.—State v. Giunca, 19 Ohio App. 
173. 

60. Ga.—Thomas v. State, 176 S.E. 

155, 49 Ga.App. 484. 

Ohio.—State v. Walder, 10 Ohio N. 
P.,N.S., 497. 

Wis.—-Davis V. State, 203 N.W. 760, 
187 Wis. 115. 

33 C.J. p 578 note 85. 

Validity of statutes see supra § 34. 
Imitation or substitute 

Under some statutes the posses¬ 
sion of liquors made in Imitation of, 
or as sub.siitute for, alcoholic liquors 
is unlawful regardless whether or 
not such liquors are alcoholic or in¬ 
toxicating. 

Ala.—Wise v. State, 101 So. 155, 20 
Ala.App. 145. 

Ga.—Thomas v. State, 176 'S.E. 155, 
49 Ga.App. 484—Green v. State, 
159 S.B. 778, 43 Ga,App. 678—Wat¬ 
ters V. State, 165 S.E. 780, 42 Ga, 
App. 292. 

Ginger ale or pop containing any al¬ 
cohol 

Wis.—Davis v. State, 203 N.W. 760, 
187 Wis. 115. 

67. Ala.—Moody v. State, 126 So. 
496, 23 Ala,App. 431. 


Xia.—State v. Stewart, 102 So. 684, 
157 La, 494. 

Mo.—State v. Pinto, 279 S.W. 144, 
312 Mo. 99. 

Okl.—P. W. Woolworth Co. v. State, 
113 P.2d 399, 72 Okl.Cr. 125—Seay 
V. State, 233 P. 766, 29 Okl.Cr. 189. 
S.C.—State V. Glover, 130 S.E. 213, 
T33 S.C. 124. 

Tex.—Petty v. State, 162 S.W.2d 963, 
144 Tex.Cr. 318. 

33 C.J. p 678 note 79. 

Word ‘^potable** means drinkable. 
—State V. Bailey, 225 N.W. 431, 177 
Minn. 500. 

Liquors specified in statute 
Alcohol, whisky, rum, etc., all be¬ 
ing declared intoxicating liquors, are 
considered fit for beverage purposes, 
unless rendered unfit by addition of 
some ingredient.—^Alksne v. XJ. S., C. 
C.A,Mass., 39 P.2d 62, certiorari de¬ 
nied 50 S.Ct 467, 281 U.S. 768, 74 L. 
Ed. 1175. 

Falatableness 

Statute does not apply to liquid 
that it is possible to swallow but not 
reasonably fit or palatable.—P. W. 
Woolworth Co. v. State, 113 P.2d 399, 
72 Okl.Cr, 125. 

68. U.S.—^Hawthorne v, U. S., CC. 

A.Md., 37 F.2d 316. 

Dilution with water or other liquid 
U.S.—Luppino v. U. S., C.aA.Wash., 
65 P.2d 6S'7, certiorari denied 54 
I S.Ct. 92, 290 U.S. 674, 78 L.Bd. 682 
—U. S. V. Nomel Products Co., D. 
C.N.T., 41 F.2d 544, reversed on 
other grounds, C.C.A., 47 P.2d 675 
—Alksne v. U. S., C.C.A.Mass., 39 
P.3d 62, certiorari denied 60 S.Ct. 
467, 281 U.S. 768, 74 L.Ed. 1175. 
Md.—^Powell V. State, 18 A.2d 687, 
179 Md. 399. 

Mo.—State v. Mairs, App., 272 S.W. 
992. 

Elimination of denaturant 

Alcohol was "fit for beverage pur¬ 
poses" where oil with which alcohol 
was specially denatured could be 
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easily eliminated.—^Hawthorne v. U. 
S., C.C.A.Md., 37 P.2d 316. 

69. Md.—Powell v. State, 18 A.2d 
687, 179 Md. 399. 

Wash.—State v. Ebel, 13 P.2d 1091, 
169 Wash. 326. 

Denatured alcohol 

Md.—Powell V. State, 18 A.2d 687, 
179 Md. 399. 

70. Md.—^Powell V. State, supra. 
Wash.—State v. Powers, 271 P. 584, 

149 Wash. 509, affirmed 274 P. 192, 
149 Wash. 509. 

71. Ala.—Arnold v. Town of Hamil¬ 
ton, 109 So. 896, 21 Ala.App. 548. 

Md.—Powell V. State, 13 A.2a 537, 
179 Md. 399. 

72. Del.—State v. Shockley, 126 A. 
181, 2 W.W.Harr. 492. 

Or.—State v. Muetzel, 254 P. 1010, 
121 Or. 661. 

Alcohol 

N.D.—State v. Cook, 206 N.W. 786, 
53 N.D. 429. 

Whislcy 

N.Y.—^Bolivar v. Monnat 248 N.T. 

S. 722, 232 App.Div. 33. 

Moonshine whisky 

Mont.—State v, English, 229 P. 727, 
71 Mont. 343. 

W.Va,—State v. Girod. 145 S.E. 269, 
106 W.Va. 194. 

73. U.S.—U. S. T. Anas Chemical 
Co., D.C.N.T., 26 P.2d 491. 

74. U.S.—Sawyear v. U. S., C.C.A. 
Wash., 27 F.2d 569, certiorari de¬ 
nied 49 S.Ct. 96, 278 U.S. 650, 73 
L.Ed. 662. 

75. Ala.—Brandon v. State, T34 So. 
890, 24 Ala.App. 289, certiorari de¬ 
nied 134 So. 892, 223 Ala. 162. 

Miss.—Reeves Grocery Co. v. State, 
103 So. 42o. 

Culinary preparations as within 
statutes generally see supra { 10. 
Malt syrup 

Mich.—^People v. Christensen, 220 N. 
W. 76'4, 243 Mich. 565. 
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beverage purposes, such statutes are violated even 
though the liquor contains other ingredients which 
separately or in conjunction with the alcohol pos¬ 
sess useful properties for food purposes,*^® as in 
the case of flavoring extracts'^7 or fruits contained 
in brandy or other spirits.'^^ Under statutes so 
providing, the manufacture of cider or fruit juices 
containing more than one half of one per cent of 
alcohol by volume for exclusive use in the home 
is not prohibited unless such juices are in fact in¬ 
toxicating.*^^ 

§ 219. -Ingredients in Medicinal Prep¬ 

arations 

Medicinal and toilet preparations generally are not 
considered intoxicating liquors although they contain 
alcohol, but they may come within the purview of the 
statutes if sold for beverage purposes. 

In the absence of a statute to the contrary, me¬ 
dicinal preparations generally are not considered 
intoxicating liquors the possession or sale of which 


is criminal, although they contain alcohol in suf¬ 
ficient quantities to produce intoxication if drunk to 
excess, SO as in the case of bitters^i or Jamaica gin¬ 
ger,but they may come within the purview of the 
statutes if the sale of such preparations is intended 
for beverage purposes.^3 Likewise a liquid used as 
a toilet preparation may not come within the prohi¬ 
bition of the statute relating to intoxicating liquors, 
although it contains alcohol, if it is not sold for 
consumption as a drink.^^ 

§ 220. Manufacture of Liquors, or Advertis¬ 
ing or Manufacturing Means There¬ 
for 

The violation of statutes prohibiting the manufac¬ 
ture of Intoxicating liquors or of equipment for such 
manufacture, or permitting manufacture only for cer¬ 
tain purposes or by certain persons who have compliecf 
with certain requirements, constitutes a criminal offense. 

Although, as a general rule, the manufacturing 
or brewing of intoxicating liquor is not unlawful 
unless a statute declares it to be so,®^^ in most ju- 


Fruits preserved in spirits 

(1) The sale of fruit, preserved or 
flavored with a small proportion of 
brandy or other liquor, as a confec¬ 
tion or preserve, and not so prepared 
with intent to evade the liquor laws, 
is not within a statute prohibiting 
the sale of intoxicating liquor. 

Ark.—Rahe v. State, 39 Ark. 204. 
Ky.—Holland v. Commonwealth, 7 
Ky.L. 223, 13 Ky.Op. 590. 

(2) Definition generally see supra 
§ 7. 

70. Ala.—Brandon v. State, 134 So. 
890, 24 Ala.App. 289, certiorari de¬ 
nied 134 So. 892, 223 Ala. 162. 
Other innocuous Ingredients 
Fluid containing high percentage 
of alcohol Is none the less Intoxicat¬ 
ing because it also contains raisins 
and other innocuous ingredients.— 
State V. Metzger, 260 P. 258, 121 
Kan. 8*37. 

77, Ala.—Brandon v. State, 134 So. 
890, 24 Ala.App. 280, certiorari de¬ 
nied 134 So. 892, 223 Ala. 162. 

7a Tex.—Potteway v. State, 36 S. 

W. 646, 36 Tex.Cr. 97. 

33 C.J. p 493 note 20. 

“Brandy peaches;” ^*hrandy cher¬ 
ries” 

IT.S.—IT. S. V. Stafford, D.aArk., 20 
F. 720. 

33 CJ. p 49-3 note 20. 

79. U.S.—Tsnor v. U. S,, C.O.A.W. 
Va., 8 F.2d 4S7. 

Cal.—People v. Sinicrope, 288 P, 61, 
109 Cal.App.,Supp., 757, 
Manufacture generally see infra § 
220 . 

Statutory terms construed 

<1) **Cider” or “fruit juice" as i 


used in statute is sap obtained by 
expression, 

U. S.—U. S. V. Brunett, D.C.Mo., 53 
F.2d 219. 

Cal.—People v. Sinicrope, 28S P. 61, 
109 Cal.App.,Supp., 767. 

(2) Liquid containing body, seeds, 
and evaporated juice of grapes, with 
sugar, water, and other ingredients, 
is not “grape juice."—S. v. Bru¬ 
nett, supra. 

(3) Liquid made by adding water 
to jelly-like syrup obtained in mar¬ 
ket was not within statute.—People 

V. Sinicrope, supra. 

(4) Under statute as to nonintoxi¬ 
cating fruit juices, “nonintoxicating" 
means nonintoxicating in fact.—U. S. 
V. Brunett, supra—U. S. v. Hill, D.C. 
Md„ 1 F,2d 954. 

80. U.S.—U. S. V. Nomel Products 
Co., C.C.A.N.Y., 47 F.2d 675. 

Miss.—Young V. State, 102 So. 161, 
137 Miss. 188, 36 A.L.R. 717. 
“Medical" and “toilet" preparations 
defined generally see supra § 10. 

81. Iowa.—State v. Hamilton, 204 
N.W. 209, 200 Iowa 343. 

“Bitters" defined generally see su¬ 
pra § 3. 

Betermluatiou of beverage use 
Whether bitters, claimed to bo in¬ 
toxicating liquor, possessed with in¬ 
tent to sell, had beverage use, may 
be determined by extent of use, 
method of sale, and labels.—State v. 
Powers, 271 P. 684, 149 Wash. 509, 
affirmed 274 P. 192, 1*49 Wash. 609. 

82. Ky.—Fisher v. Commonwealth, 
2 'S.W.2d 1029, 223 Ky. 8—Combs 
V. Commonwealth, 276 S.W. Ill, 
210 Ky. 404. 


La.—State v. Sandman, 105 So. 461. 

159 La. 451. 

In Mlssissipl 

(1) At one time It was not an of¬ 
fense to possess Jamaica ginger and 
like medicinal prepara tion.s.—John¬ 
son V. State, r31 So. 108, 158 Miss. 
613—Blllington v. State, 105 So. 457. 
140 Miss. 179—Young v. State, 102 
So. 161, 137 Miss, 183, 36 A.L.R. 717. 

(2) Where a statute so provided, 
however, the pos.se.sslon of Jamaica 
ginger was Illegal.—Johnson v. 
State, supra, 

83. Ky.—Fisher v. Commonwealth. 
2 S.W.2d 1029, 223 Ky. 8—Forgy v. 
Commonwealth, 26*8 S.W. 298, 206 
Ky. 691. 

Permit 

When enforcement authorities 
have classified a medicinal pn*para- 
tlon as unfit for beverage purposes, 
and no permit is required for its 
sale, dealer cannot bo prosecuted for 
selling it for nonbeverago purpose.s 
without a permit, but when sold for 
beverage purposes, medicinal, cul¬ 
inary or toilet preparations should 
bo classed as “intoxicating beverag¬ 
es" prohibited by statute, although 
not ordinarily used as beverages.— 
Powell V. State, 18 A.2d 687, 179 Md. 
399. 

84. Okl.—F. W. Wool worth Co. v. 
State, 113 P.2d 309, 72 Okl.Cr. 125. 

Bay rum 

Okl.—P. W, Woolworth Co, v. State, 
supra. 

85. Tenn.—Corpus iTuris cited Ixt 
McKeel v. Stale, 1 S.W.2d 784, 786, 
156 Tenn. 331. 

Wis.—Scanlan v, Childs, *33 Wis. 463- 
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risdictions such manufacture is specifically prohib¬ 
ited by statute or permitted only for certain pur¬ 
poses or by certain persons who have complied with 
certain requirements, and the violation of such stat¬ 
utes constitutes a criminal offense^® separate and 
distinct from other offenses with respect to intoxi¬ 
cating liquors, such as the offense of possessing ap¬ 
paratus for its manufacture.^^ 

To constitute an offense under the statutes, the 
acts done by accused must have constituted an un¬ 
lawful manufacture or brewing^S of a prohibited 


liquor,89 whether by fermentation or by distilla- 
tion.9<> The term ''manufacture” implies a continu¬ 
ing process and extends not only to the production 
or creation of the finished product but also to the 
active efforts and the means employed to make liq- 
uor.91 Accordingly, to constitute a violation of the 
statutes it is not necessary that the process of man¬ 
ufacture should be complete,^2 or that any pre¬ 
scribed quantity of liquor should be produced, 
and one who is actually engaged in the effort of 
making liquor,^^ having assembled and actually us- 


S0. Mich.—Auto City Brewing Co. 
V. Gruich, 3 N.W.2d 290, 301 Mich. 
320. 

Neb.—Sommers v. State, 199 N.W. 
549. 112 Neb. 311. 

Okl.—Neivar v. State, 222 P. 279, 26. 
Okl.Cr. 112. 

Pa.—Commonwealth v. Alexander, 93' 
Pa.Super. 381. 

Tenn.—-McKeel v. State, 3 S.W.2d 
784, 156 Tenn. 331. 

Tex.—McDaniel v. 'State, 42 S.W.2d 
424, 118 Tex.Cr. 299—Ramirez v. 
State, 31 S.W.2d 1077, 116 Tex.Cr. 
274. 

3*3 C.J. p 578 note 91. 

Applicability of statutes 

(1) The courts have adjudicated 
the applicability of statutes and or¬ 
dinances relating to the unlawful 
manufacture of intoxicating liquors 
as with respect to time of enact¬ 
ment, amendment, and repeal.—Prix 
V. State. 256 S.W. 449, 148 Tenn. 478 
—33 C.J. p 578 note 91 [a]. 

(2) Applicability of statutes gen¬ 
erally see supra § 215. 

Time was not of the essence of the 
offense of manufacturing whisky.— 
State V. Carson, 126 S.E. 757, 131 S.C. 
42. 

Volstead Act 

U.S.—Huth V. U. S., C.C.A.Ky., 295 
P. 35—U. S. V. Skilken, D.C.Ohio, 
293 P. 916, affirmed, C.C.A., Skil¬ 
ken V. U. S., 293 F. 923. 

87. S.C.—State v. Center, 30 S.E.2d 
760, 205 S.C. 42. 

3*3 C.J. p 578 note 91 [d]. 

Distinct and continuing offenses gen¬ 
erally see infra § 235. 

Possessing or permitting on premis¬ 
es apparatus for manufacture gen¬ 
erally see infra § 221. 
imder the Volstead Act, the manu¬ 
facture of intoxicating liquors with¬ 
out a permit, the failure to make a 
permanent record of such liquor, and 
the possession of property designed 
to manufacture liquor intended for 
use in violation of such act, were 
separate offenses.—Ex parte Poole, 
D.O.Mont., 273 P. 623. 

88. Ala.—Moore v. Slate, 165 So. 
596, 27 Ala.App. 43. 

Mass.—Commonwealth v. Ambrozie- 
Yitz, 168 N.E. 208, 269 Mass. 97. 


Mo.—State v. Pinto, 279 S.W. 144, 
312 Mo. 99. 

33 C.J. p 578 note 91 [b]. 

Method of manufacture 

Method used to make liquor ordi¬ 
narily is immaterial as respects 
criminal liability therefor. 

Mo.—State v. Crabtree, 12 S.W.2d 25. 
W.Va.—State v. Barkoski, 122 S.E. 
654, 96 W.Va 265-^State v. Pa- 
tachas, 122 S.E. 545, 96 W.Va. 203. 
Acts held to constitute mannfactnre 
U.S.—Heller v. U. S., C.C.A.Wis., 57 
F.2d 627, certiorari denied 52 S 
Ct. 647, 286 U.S. 567, 76 L Ed. 1298 
—Klein v. U. S., C.C.A.R.I., 14 P. 
2d 35. 

89. Ark.—Honaker v. State, 265 S. 
W. 353, 166 Ark, 97. 

Neb.—Sommers v. State, 199 N.W. 
649, 112 Neb. 311. 

Tenn.—^Arinkl v. State, 79 S.W.2d 
288, 168 Tenn. 393. 

33 C.J. p 678 note 91 [f]. 

Manufacture of vinegar is not il¬ 
legal although alcohol is a by¬ 
product.—Jones v. State, 120 So. 
304, 23 AlaApp. 30. 

Particular liquors within statutes 

(1) Beer containing alcohol.— 
Brasher v. State, 109 So. 369, 21 
AlaApp. 463—Glaze v. State, 100 So. 
629, 20 AlaApp. 7, certiorari denied 
Ex parte Glaze, 100 So. 630, 211 Ala 
418. 

(2) Mash, wort or wash. 

Ala—Richardson v. State, 111 So. 

50, 21 AlaApp. 624. 

W.Va—State v, Patachas, 122 S.E. 

645, 96 W.Va 203. 

33 C.J. p 678 note 91 [c], 

(3) Mash need not have reached 
alcoholic or intoxicating stage to 
warrant conviction for making mash 
suitable for use in distilling liq¬ 
uor. 

.Ark.—Grogan v. State, 44 S.W.2d 
346, 184 Ark. 1193—^Newcomb v. 
State, 7 S.W.2d 802, 177 Ark. 609 
—Lynn v. State, 277 S.W. 19, 169 
Ark. 880—Rinehart v. State, 268 S. 
W. 364, 162 Ark. 620. 

Okl.—Thomas v. State, 244 P. 816, 
34 Okl.Cr. 49. 

90. Ind.—Ellis v. State, 164 N.E. 
489, 198 Ind. 679. 
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Wash,—State v. Ihan, 224 P, 935, 
129 Wash. 279. 

33 C.J. p 678 note 91 [b] (3), (4). 

91. Ind.—Abel v. State, 163 N.E. 91, 
Ohio.—Lancione v. State, 18 Ohio 

App. 380. 

200 Ind. 283. 

Pa.—Commonwealth v. Boos, 6 Pa. 
Dist. & Co. 499. 

S.C.—State V. Quick, 19 S.E.2d 101, 
199 S.C. 256. 

Va.—Strange v. Commonwealth, 30 
S.E.2d 652, 182 Va. 742. 

Wis.—State v. Ross, 278 N.W. 464, 
227 Wis. 282. 

Manufacture in part 
One cannot avoid the law by man¬ 
ufacturing liquor in piecemeal or in 
part in different localities.—State v. 
Ihan, 224 P. 935, 129 Wash. 279. 

92. Ark,—Kelley v. State, 1 S.W. 2d 
46, 175 Ark. 1170. 

Pa.—Commonwealth v. Boos, 6 Pa 
Dist. & Co, 499. 

S.C.—State V. Reaves, 28 S.E.2d 91, 
203 S.C. 501—State v. Quick, 19 S. 
E.2d 101, 199 S.C. 256. 

Va.—Trent v. Commonwealth, 156 S. 

E. 567, 155 Va 1128. 

Wash.—State v. Hoffman, 232 P. 

278, 132 Wash. 363. 

Wis.—State v. Ross, 278 N.W. 464, 
227 Wis. 282. 

Wyo.—State v. Ernst, 275 P. 110, 
40 Wyo. 64, rehearing denied 277 
P. 8, 40 Wyo. 64. 

33 C.J. p 579 note 92. 

93. Ala.—Sims v. State, 130 So. 
317, 24 AlaApp. 7, certiorari de¬ 
nied 130 So. 318, 221 Ala 614. 

La—State v. Peazel, 110 So. 634, 
162 La 413—State v. Gage, 109 So. 
771, 161 La 945. 

94. Minn.—State v. Denter, 198 N. 
W. 430, 159 Minn. 189. 

N.C.—State v. Horner, 94 S.E. 291, 
174 N.C. 788. 

Pa—Commonwealth v. Wyatt, 6 Pa. 
Dist & Co. 499. 

Wash.—State v. Hoffman, 232 P. 278, 
132 Wash. 363. 

Wyo.—State v. Ernst, '277 P, 8, 40 
Wyo. 64, denying rehearing 276 P. 
110, 40 Wyo. 64. 
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ing the method and means calculated to that end,®^ 
is liable to prosecution. 

While the commission of acts merely preparatory 
to the manufacture of intoxicants, without any 
overt act of manufacture, is not in violation of the 
statutes,all steps in the actual process of man¬ 
ufacture are within the statutory prohibition.97 Un¬ 
der some statutes it is an offense to attempt to 
manufacture intoxicants,98 unlawfully to set up a 
still for operation,99 or to operate a distillery.^ 

Manufacture for home consumption. In the ab¬ 
sence of a statute to the contrary, statutes prohibit¬ 
ing the manufacture of intoxicating liquors apply 
to manufacture for personal use as well as to man¬ 
ufacture for purposes of sale,^ but some statutes 
permit the manufacture of certain alcoholic bever¬ 


ages for home consumption.^ 

Intent. Under some statutes the manufacturing 
of prohibited liquor constitutes an offense only if 
a guilty or criminal intent exists;^ under other 
statutes such an intent is not an essential element 
of the offense and the only intent required to be 
shown is an intent to do the prohibited act.6 
Manufacturing means for producing intoxicating 
liquors. Under some statutes it is unlawful to man¬ 
ufacture equipment for use in making intoxicating 
liquor without a license,® or, as discussed infra § 
234, to transport such equipment. Under the Vol¬ 
stead Act it was unlawful to advertise, manufac¬ 
ture, sell, or possess for sale any utensil, machine, 
substance, recipe, etc., designated or intended for 
use in the unlawful manufacture of liquor.'^ 


95. Mich.—'People v. Nanninga, 181 
N.W. 1014, 213 Mich. 354. 

Or.—State v. Wilson, 271 P. 742, 127 
Or. 204. 

S.D.—State v. Lehna, 196 N.W. 495, 
47 S.D. 115. 

96. Okl.—Wilson v. State, 230 P. 
279, 28 Okl.Cr. 191. 

S.C.—State V. Quick, 19 S.E.2d 101, 
199 S.C. 256. 

Tenn.—Hall v. State, 270 S.W. 84, 
151 Tenn. 416. 

Tex.—^Nolen v. State, 266 S.W. 151, 
98 Tex.Cr. 399. 

Intent or preparatloiL 

Tt is the commission of the act 
of manufacturing intoxicating liq¬ 
uor that is punishable under the 
statute, and not the mere Intent to 
do so or preparation therefor.— 
Schmidt v. State, 260 S.W. 848, 97 
Tex.Cr. 196. 

97. S.C.—State v. Reaves. 28 S.B.2d 
91, 203 S.C. 501. 

33 O.J, p 679 note 93. 

98. Ala.—Medders v. State, 99 So. 
776, 19 Ala.App. 628. 

Ga.—^Hammond v. State, 171 S.E, 
659, 47 Ga.App. 796. 

Okl.—Ratzell v. State, 228 P. 166, 
27 Okl.Cr. 340. 

Va.—Trent v. Commonwealth, 166 S. 

B. 667, 155 Va. 1128. 

33 C.J. p 679 note 7. 

Overt act necessary 
Miss. — Dill V. State, 116 So. 203, 
149 Miss. 167. 

N.C.—State v. Graham, 30 S.E.2d 
161, 224 N.C. 347—State v. Adder, 
110 S.E. 650, 183 N.C, 687. 
Tenn.—Hall v. State, 270 S.W. 84. 
151 Tenn. 416. 

99. Okl.—Barrett v. State, 263 P. 
166, 30 Okl.Cr. 60—Linder v. State, 
262 P. 706, 39 Okl.Cr. 16. 

33 C.J. p 679 note 93 [a]. 

1. Or,—State v. Prohnhofer, 293 P. 
921, 134 Or. 378. 

2. U.S.—In re Herter. D.C.Mo., 30 


P.2d 968, modifled on other 
grounds, G.C.A., 33 r.2d 400. 
Mass.—Commonwealth v. Green, 149 
N.E. 140. 253 Ma.ss. 4.58. 

Tex.—^Warren v. State, 267 S.W. 723, 
98 Tex.Cr. 639. 

33 C.J. p 578 note 91 [e]. 

3. La.—State v. Roberson, 106 So. 
728, 160 La. 155. 

Tenn.—^Arlnlci v. State, 79 S.W.2d 
28S, 168 Tenn. 303. 

IMCediclnal purposes 

(1) Manufacture of intoxicants 
for medicinal purposes only is law¬ 
ful under some statutes.—Trerducle 
V. State, 256 S.W. 276, 96 Tex.Cr. 
128. 

(2) However, manufacture for me¬ 
dicinal and other purposes has been 
hold unlawful.—McDaniel v. Slate, 
42 S.W.2d 424, 118 Tex,Cr. 299. 
Cider or fruit juices 

(1) State statutes permitting the 
manufacture of alcoholic cider or 
fruit juicc.s from certain fruits for 
homo consumption have been con¬ 
strued and applied. 

Del,—State v, ranlolome, 138 A. 401, 
3 W.W.Harr. 255. 

Va.—Hflrrl.s v. Ctunmonwealth, 128 
S.E. 678. 142 Va. 620. 

(2) The Volstead Act excepted 
from its penalties the manufacture 
for home use of alcoholic cider and 
fruit juices which were in fact non- 
intoxicating.—U. S. V. Brunett, D.C. 
Mo., 63 E.2d 219. 

(3) Cider or fruit juices as pro¬ 
hibited beverages generally see su¬ 
pra § 218. 

4. TJ.S.—^Horrman v. Lyle, D.C. 
Wash., 41 F.2d 759. 

Tex.—Treglude v. State, 266 S.W. 

276, 96 Tex,Cr. 128. 

33 C.J. p 680 note 9, 

Intent generally see supra S 214. 
Act done after arrest 
An act which accused did after 
Ilia arroat and under the direction 
of the ofllccrs, of .screwing down a 
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cap on a boiler of a .still so as to 
produce whisky, could not serve as 
a basis of his conviction for manu¬ 
facturing intoxic.at ing liquor,— 
Schmidt v. State, 260 S.W. 848. 07 
Tex.Cr. 106. 

Mere knowledge that manufacture 
was going on is not a violation of 
law.—Crawford v. State, 23 S.W.2d 
36S, 114 Tex.Cr. 8. 

Unlawful purpose 

One cannot be convicted of man¬ 
ufacturing corn whisky in violation 
of statute unlos.s he manufactures 
It for unlawful purposc.— State v. 
Pinto, 270 S.W. 144, 312 Mo. 90. 

5. Ala.—Weeks v. Stale, 132 So. 
870, 24 Ala.App. 108, certiorari de¬ 
nied 132 So. 871. 222 Ala. 442. 
Mass.—Commonwealth v. Green, 149 
N.E. 140, 253 Mn.ss. 468. 

Mo.—State v. Wilcox. 44 S.W.2d 86. 
Okl.—Robinson v. State, 254 P. 086, 
36 Okl.Cr. 306. 

Knowledge of lll^^mlity of manufac¬ 
ture not eaeential 

Pa.—Commuin*vuiih v. Mango, 101 
I’a-Super. 385. 

0. Ark.—Hoi ford v. State, 294 S.W. 
33, 173 Ark. 989. 

Mere attempt or intention to man¬ 
ufacture is not violation of statute 
agaln.st manufacturing still.—IIol- 
ford V. State, supnu 
Uncompleted vessel, not usiilde for 
di.miUlng alcohol wilhnul additional 
appliances, is not “hIIU*' within stat¬ 
ute prohibiting nmnufaeture.—IIol- 
ford V. Statu, supra. 

7. U.S... dJ. S. V. Brunett, D.C.MOm 

6.3 E.2d 219. 

‘^Manufacture” as a]>plled to prop¬ 
erty divsigned for matiufjoduring liq¬ 
uor, reff-rred to the whole prueews of 
preparing artlelo for sale.—U. S. v, 
Brunett, supra IT. S. v. G, IVllken- 
felti Co., D.O.N.Y,, 46 K.2d 4S2. 
affirmed, <1.0.A., 46 F.2d 464. 

Statute created no presumption 
Uhat Uie possession of a vessel that 
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§ 221, - Possessing or Permitting on 

Premises Apparatus for Manufac¬ 
ture 

It is an offense under some statutes to have posses¬ 
sion or control of stills, apparatus, or other articles or 
property used for the manufacture of intoxicants or to 
permit such apparatus to be located on one's premises. 

Under some statutes it is an offense for one to 


have possession or control of stills or other appa¬ 
ratus,^ or of other articles or property,^ used for 
the manufacture of intoxicants, and it is also an of¬ 
fense to permit such stills or apparatus to he lo¬ 
cated on one’s premises.^^ To warrant prosecution 
under these statutes, accused’s possession must be 
of the nature required,^! and a showing of control 
or dominion over the property,^^ whether sole or 


might be used as a still, or part of 
a still, was unlawful.—^Nosowitz v. 
U. S., C.C.A.N.Y., 282 F. 575. 

Inteiit 

(1) The act of manufacturing or 
selling a vessel to be used as part 
of a still had to be coupled with a 
specific intent to do the wrong de¬ 
nounced in the act, and such wrong¬ 
ful intent had to be proved as an 
independent fact or circumstance es¬ 
tablished from which it would be 
proper to permit a jury to find such 
intent. 

U. S.—U. S. V. Israel, D.C.Pa., 60 F. 
2d 327, affirmed, C.C.A., 63 F.2d 
345. 

Pa.—Commonwealth v. Israel, 10 Pa. 
Dist & Co. 18. 

(2) Under statute, “designed” and 
“intended” included design and in¬ 
tention of seller that preparation be 
used in unlawfully manufacturing 
intoxicating liquor, and also referred 
to inherent qualities of preparation 
sold.—U. S. V. Brunett, D.C.Mo., 63 
P.2d 219—Weinstein v. U. S., C.C.A. 
Mass., 293 F. 388. 

8. Ind.—Shoemaker v. State, 148 N. 

E. 403, 196 Ind. 433. 

K.C.—State v. Jaynes, 153 S.E. 410, 
198 N.C. 728. 

Va.—Hawkins v. Commonwealth, 120 
S.E, 854, 138 Va. 751. 

33 C.J. p 580 note 14. 

Applicability of statutes 

(1) Numerous decisions have ad¬ 
judicated the applicability of stat¬ 
utes and ordinances prohibiting the 
possession of distilling equipment 
as with respect to time of effect, 
amendment, and repeal. 

Cal.—People v. Wood, 264 P. 298, 88 
Cal.App. 621. 

Ky.—Adams v. Commonwealth, 256 
S.W. 419, 201 Ky. 306. 

Tenn.—Moody v. State, 17 S.W.2d 
919, 159 Tenn. 245. 

Tex.—Manley v. State, 276 .S.W. 696, 
101 Tex.Cr. 626. 

W.Va.—State v. McClung, 182 S.E. 

865, 116 W.Va. 691. 

33 C.J. p 680 note 14 [e]. 

(2) Applicability of laws and ordi¬ 
nances generally see supra § 215. 
trnreglstered or moonshine stills 

(1) Under some statutes the stills 
whose possession is forbidden are 
unregistered, illicit, or moonshine 
stills. 

Ark.—Rosslot v. State, 268 S.W. 348, 
162 Ark. 340. 


Or.—State v. Stigers, 256 P. 649, 
122 Or. 113. 

33 C.J. p 580 note 16. 

(2) Equipment held moonshine 
still within statute.—State v. Kloda, 
127 S.E. 383, 98 W.Va 475—33 C.J. 
p 680 note 16 [a]. 

(3) What constitutes a moonshine 
still generally see supra § 19. 

9. Ala.—^Ex parte State ex rel. Da¬ 
vis, 100 So. 917, 211 Ala. 574, deny¬ 
ing certiorari Wilson v. State, 100 
So. 914, 20 Ala.App. 62. 

Mont.—State v. Gardner, 249 P. 574, 
77 Mont. 8, 52 A.L.R. 454. 

33 C.J. p 580 note 20. 

Mash 

(1) Under various statutes, pos¬ 
session of mash with intent to use 
it in manufacturing intoxicating 
liquor is illegal. 

Ill.—People V. Eaton, 233 Hl.App. 
604. 

Mo.—State v. Schroetter, App., 11 S. 
W.2d 1100. 

Mont.—State v. Gardner, 249 P. 674, 
77 Mont 8. 52 A.L R. 454. 

Neb.—Kuxhaus v. State, 221 N.W. 
439. 117 Neb. 514. 

Okl.—Whisnant v. State, 264 P. 837, 
39 Okl,Cr. 214. 

Tex.—Harper v. State, 281 S.W. 1061, 
103 Tex.Cr. 663. 

Va.—Grayson v. Commonwealth, 136 
S.E. 595, 147 Va. 609. 

W.Va.—State v. Browning, 152 S.E. 
313, 108 W.Va 662. 

(2) Mash need not necessarily 
contain alcohol.—State v. Jennings, 
282 P. 660, 131 Or, 455. 

(3) What constitutes “mash” 
vj^thin statutes has been adjudicat¬ 
ed. 

Neb.—Kuxhaus v. State, 221 N.W. 
439, 117 Neb, 514. 

Okl.—Whisnant v. State, 264 P. 837, 
39 Okl.Cr. 214. 

(4) However, mere possession of 
fermented mash is not a violation of 
statute relating to possession of 
“equipment” used for manufacture 
of intoxicants.—State v. Richards, 
Mo.App., 2 S.W.2d 146—State v. 
Hurnden, Mo.App., 2 S.W.2d 145. 

10. Ga.—Shumake v. State, App., 33 
S.E.2d 888. 

33 C.J. p 580 note 15. 
keeping place for manufacture of 
intoxicants 

Tex.—Gault v. State, 269 S.W. 92, 
99 Tex.Cr. 359. 
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Ownership of the premises on 
which the manufacturing appara¬ 
tus is permitted is not essential to 
conviction. 

Ga—Miller v. State, 107 S.E. 64, 
26 GaApp. 642. 

Tex.—Gault v. State, 269 S.W. 92, 
99 Tex.Cr. 359. 

“To harbor a moonshine still” 

Under some it has been held not 
to be an offense “to harbor a moon¬ 
shine still.”—Baker v. Common¬ 
wealth, 259 S.W. 35, 202 Ky. 181. 

11. Cal.—People v. Rous, 5 P.2d 
470, 118 CaLApp. 534. 

Merely aiding and assisting in 
manufacture of liquor by carrying to 
still site a necessary ingredient is 
not “possession” of still.—Pox v. 
Commonwealth, 43 S.W.2d 62, 240 
Ky. 811. 

Under the provisions of the Vol¬ 
stead Act making it unlawful to 
have or possess any property design¬ 
ed for the manufacture of liquor 
intended for unlawful use, there had 
to be an unlawful custody and con¬ 
trol, and more than mere physical 
presence.—Patrilo v. U. S., C.CA. 
Mo., 7 P.2d 804. 

12. Ala.—^Washington v. State, 107 
So. 34, 21 Ala.App. 230—Young v. 
State, 102 So. 366. 20 Ala.App. 369, 
certiorari denied Ex parte Young, 
102 So. 369, 212 Ala. 303. 

Ark.-Bradley v. State, 287 S.W. 387, 

. 171 Ark. 1083. 

Ohio.—Lupico v. State, 157 N.E. 576, 
25 Ohio App. 37. 

Tex.—^De Joyas v. State, 150 S.W.2d 
254, 141 Tex.Cr. 620—Buffington v. 
State, 22 S,W.2d 667, 113 Tex.Cr. 
506. 

Control of premises 

(1) Where those accused had con¬ 
trol of house containing distilling 
apparatus at time of raid, apparatus 
was in their “possession,” within 
statute.—Gavin v. People, 244 P. 
912, 79 Colo. 189. 

(2) However, still need not have 
been on premises of which accused 
had exclusive control or ownership. 
Ala.—Stanley v. State, 102 So. 246, 

20 Ala.App. 387—Stoner v. State, 
101 So. 468, 20 Ala.App. 186, cer¬ 
tiorari denied Ex parte Stoner, 101 
So. 469, 211 Ala. 613. 

Cal.—People v. Kelt, 279 P, 1046, 100 
Cal.App. 279, 



§ 221 

joint, 13 is sufficient, without actual ownership.!^ 
The still or other apparatus must be of the kind 
designated by the statute^® and only the possession 
of complete stills is unlawful under some statutory 
provisions hut the offense is committed without 
the actual production of intoxicating liquor from 
such equipment.! 7 

Intent. To render possession of a still unlawful 
under some statutes, it must have been intended 
that the still be used for the illegal manufacture 
of intoxicating liquor. 13 Under other statutes, how¬ 
ever, the mere possession of a still and other desig¬ 
nated manufacturing apparatus and property is an 
offense,13 regardless of the intent with which it is 
possesscd.33 


48 C.J.S. 

§ 222. Receiving, Keeping, Storing, or Pos¬ 
sessing 

a. In general 

b. Nature of possession prohibited 
a. In Greneral 

Where a statute so provides ft Is an offense to re¬ 
ceive, keep, store, or possess prohibited Intoxicating 
liquor except as expressly permitted by the statute, and 
noncompliance with statutory conditions as with respect 
to mode of acquisition, manner and place of keeping, 
and use to which the liquor is put may render one li¬ 
able to criminal prosecution. 

In the absence of a statute to the contrary, the 
mere possession of intoxicating liquors is not a 
crime,31 and this is the rule regardless of the 
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13. Ala.—Stanley v. State, 102 So. 
245, 20 Ala.App. 387. 

Colo.—Gavin v. People, 244 P. 912, 
79 Colo. 189. 

33 CJ. p 580 note 14 [d]. 

14. Ala.—Stoner v. State, 101 So. 
468, 20 Ala.App. 1S5, certiorari de¬ 
nied Ex parte Stoner, 101 So. 469, 
211 Ala. 613. 

Ark.—West v. State. 13 S.W.2d 821. 
179 Ark. 28—Lacefield v. State, 286 
S.W. 818. 171 Ark. 655. 

Cal.—People v. Kelt, 270 P. 1046, 100 
Cal.App. 279, 

Tex.—De Joyas v. State, 150 S.W.2d 
254, 141 Tox.Cr. 520. 

W.Va.—State v. Edgell, 118 S.E. 144, 
94 W.Va. 108. 

15. Mo.—State v. Sike.*?, App., 281 
S.W. 142—Stale v. Frazier, 269 S. 
W. 410, 217 Mo.App, 524—State v. 
Keithley, 266 S.W. 738, 217 Mo. 
App. 396. 

Wis.—Endish v. State, 205 N.W. 822, 
188 Wis. 259. 

Wliat constitutes still or apparatus 

(1) Generally. 

Ark.—Knight v. State, 286 S.W. 1013, 
171 Arlc. 882. 

Cal.—People v. Calvert, 269 P. 969, 
93 Cal.App. 668. 

33 C.J. p 580 note 14 [a]. 

(2) Under some statutes equip¬ 
ment need not be sufilcient in itself 
to manufacture intoxicating liquor. 
Ga«—Clark v. State, 122 S.E. 626, 

32 Ga.App, 78. 

Tex.—Carter v. State, 81 S.W.2d 636, 

116 Tex.Cr. 295—Rice v. State, 296 
S.W. 518, 207 Tex.Cr. 281—Skinner 
V. State. 289 S.W. 1012, 106 Tex. 
Or. 672. 

33 C.J. p 580 note 14 [a] (3). 

(3) It need not be shown that still 
was as.sembled and ready for use. 
Ala.—Jack.son v. State, 117 So. 166, 

22 A la. App. 409, certiorari denied 

117 So. 157, 217 Ala. 663. 

('al.—People V, llorrego, 297 P, 17, 
211 <^al. 759, 

—Stale V. Hollingshad, App., 86 
S.W.2d 67. 


N.C.—State v. Jaynes, 153 S.E. 410, j 
198 N.C. 728. ' 

Still worm 

Ark.—Rosslot v. State, 258 S.W. 348, 
162 Ark. 340. 

Articles of common domestic use 
must have been used for production 
of Intoxicating liquor, or must have 
been about to be so used, before 
statute prohibiting possession of 
parts of still is applicable. 

Ill.—People V. Clark, 260 Ill.App. 
585. 

Ky.—Castle v. Commonwealth, 293 
S.W. 1076, 219 Ky. 514. 

Miss.—Grice v. State, 150 So. 659, 
167 Miss, 771—Perkins v. State, 
107 So. 16, 141 Miss. 640. 

Mo.—State V. Randolph, App., 296 
S.W. 440—State v. Sikes, App., 281 
S.W. 142—State v. South, App., 278 
S.W. 1089, 

EOLuipmeut held not within statute 
Va.—Hawkins v. Commonwealth, 120 
S.E. 864, 138 Vo. 761. 

10- Ala,—Bowden v. State, 123 So. 
107, 23 Ala.App. 215—McCormick 
V. State, 117 So. 911, 22 Ala.App. 
677—Mimms v. State, 114 So. 425, 
22 Ala.App. 254—Atchley v. State, 
113 So. 625, 22 Ala.App. 125— 
Scott V. State. 102 So. 162. 20 Ala. 
App. 360—Pate V. State, 99 So, 833, 
19 Ala.App. 642. 

Equipment held sufflolently complete 
Ark.—French v. State, 62 S,W.2d 976, 
187 Ark. 782. 

Tex.—Carter v. State, SI S.W.2d 635, 
116 TexCr. 295—Em-as v. State, 
275 S.W. 1041. 101 T«?x,Cr. 293. 

17. Tex.—Ellison v. State, 295 S.W. 
622, 107 Tcx.Cr. 165. 

Time of production 
When accused proposed to manu¬ 
facture liquor is immaterial, if he 
had still for that purpose,—Brultt 
V. State, 115 So. 698, 23 Ala.App. 
353. 

18, Ala.—Bradley v. State, IS So, 2d 
702, 31 Ala,App. 475—Fundorberg 
v. State, 115 Si». 766, 22 Ala.App. 
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363—Scott V. Slate, 102 So. 162. 
20 Ala.App. 360—Sims v. State, 

So. 50. 19 Ala.App. 666. 

Heb.—McKelvio v. Stale, 211 IST.W. 
171, 114 Neb. 831. 

Va.—Hawkins v. Commonwealth, 120 
S.E. 864. 138 Va. 761. 

33 C.J. p 680 note 17, 

ID. Okl.—Sowers v. State, 264 P, 
756, 3G Okl.Cr. 372. 

Or.—State v. Stlgers, 256 P. 649, 122 
Or. 113. 

Va.—Hawkins v. Commonwealth, 120 
S.E. 854. 138 Va. 751. 

33 C.J. p 680 note 18. 

Possession of mash lit for distilla¬ 
tion 

Okl.—Robirifion v. State, 254 P. 986, 
36 Okl.Cr. 396. 

20. Ark.—Kyzer v. State. 13 S.W. 2d 
603, 178 Ark. 1167. 

21. Ark.—Shell v. State, 42 S.W.2<1 
19, 1H4 Ark. 24K. 

Ga.—Womack v. Slate, 6 S.E.2a 96. 
60 na.App. 761. 

III.—People V. AyerB, 260 Ill.App. 
526. 

Ind.—Hud.*<on V. State, 154 N.K 7, 

; 198 Ind. 422—Chappell v. State. 

150 N.K. 760. 197 Ind. 272—Bur¬ 
nett V. State. 149 N.E. 440. 196 
Ind. (181—Darbyshire v. State, 149 
N.E. 166, 196 Ind. 608—McDaniel 
V. Slate. 149 N.E. 161. 3 96 Ind. 854 
—Thoinpj^on v. State, 147 N.K. 778, 
106 Ind. 229-Smith v. State, 144 
N.K. 471, 194 Ind. 036—Walker v. 
State, 142 N.K. 16, 194 Ind. 402 
—Hckm V. State, 141 N.K. 49. 193 
Ind. 479. 

Ky,—Roberts v. Commonwealth, 143 
S.W.2d 856, 284 Ky. 31, 

La.—State v. Bernard, 16 So.2d 464, 
204 La. 844. 

Mass,—Commonwealth v. Certain In¬ 
toxicating Liquors, 154 N.K, 660, 
258 Maas, 85—Commonwealth v. 
Laoourse, 153 N,E. 541, 257 Mass. 
229, 

Miss,—Cults V. State, Iti So. 189, 
148 Miss, 693, 
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quantity of intoxicating liquor possessed^^ or 
of the purpose for which they are to be used;23 
and this is the rule, of course, with respect to in¬ 
toxicating liquors expressly legalized by statute.24 
However, under various statutes enacted before and 
after the repeal of the Eighteenth Amendment to 


the federal Constitution, and differing in the cir¬ 
cumstances to which they apply, it has been made 
an offense to receive, keep, store, or possess intoxi¬ 
cating liquors,25 except as expressly permitted by 
the statutes,25 and a criminal prosecution may be 
maintained under such statutes for noncompliance 


N.Y.—People v. Witko, 49 N.T.S.2d 
616. 

Ohio.—Petway v. City of Cleveland, 
178 N.E. 334, 40 Ohio App. 378. 
Okl.—King V. State, Cr., 163 P.2d 
248. 

Tenn.—Holbert v. State. 156 S.W.2d 
388, 178 Tenn. 80—McKeel v. 

State, 1 S.W.2d 784, 156 Tenn. 
331. 

Tex.—De Hart v. State, 36 S.W.2d 
168, 117 Tex.Cr. 176—Piper v. 

State, 34 S.W.2d 283, 116 Tex.Cr. 
378. 

Wis.—Endish v. State, 205 N.W. 822, 
188 Wis. 259. 

33 C.J. p 584 note 76. 

Buie of evidence 

Statute providing that possession 
of liquor is prima facie evidence of 
unlawful possession does not create 
offense but merely establishes rule 
of evidence.—State v. Kriegbaum, 
215 N.W. 896, 194 Wis. 229. 

22. Okl.—Bock V. State, Cr., 156 P. 
2d 381. 

23. Ind.—Derbyshire v. State, 149 
N.E. 58, 196 Ind. 357—Hubbard 
V. State, 147 N.E. 323. 196 Ind, 
137. 

33 C.J. p 584 note 76. 

24. Ala.—Christian v. State, 198 So. 
366, 29 Ala.App. 497—McPherson 
V. State, 196 So. 739, 29 Ala.App. 
278, certiorari denied 196 So. 741, 
239 Ala. 641. 

25. Ala.—Jlnright v. State, 125 So. 
606, 220 Ala. 268, followed in Green 
V. State, 126 So. 925, 23 Ala.App. 
631, certiorari denied 126 So. 925, 
220 Ala. 698, followed in Cleghorn 
V. State, 127 So. 247, 220 Ala. 689 
—Qualls V. State, 167 So. 610, 27 
Ala.App. 159—Stringer v. State, 
119 So. 695, 22 Ala.App. 650—Cog¬ 
gins v. State, 104 So. 886, 21 Ala. 
App. 40. 

Alaska.—U. S. v. One Studebaker 
Car, 7 Alaska 236. 

Ark.—Campbell v. State, 282 S.W. 4, 
170 Ark. 936. 

Colo.—Colacino v. People, 252 P. 350, 
80 Colo. 417. 

Del.—State v. Pantolome, 138 A. 

401, 3 W.W.Harr. 255. 

Ga.—Young v. State, 144 S.E. 726, 
167 Ga. 165—Ebling v. City of 
Rome, 188 S.E. 727, 54 Ga.App. 608 
—Abbott V. State, 125 S.E. 723, 
33 Ga.App. 146. 

II?.—City of West Frankfort v. Pel- 
legrene, 243 Ill.App. 457, error dis¬ 
missed 158 N.E. 354, 327 Ill. 218. 
Iowa.—State v. Bryant, 225 N.W. 


854, 208 Iowa 816—State v. Bam- 
sey, 223 N.W. 873, 208 Iowa 796, 
certiorari denied Bamsey v. State 
of Iowa, 50 S.Ct. 40, 280 U.S. 595, 
74 L.Ed, 642—State v. Wareham, 
218 N.W. 146, 205 Iowa 604. 

Kan.—State v. Messmer, 254 P. 378, 
123 Kan. 201. 

Mich.—People v. Myers. 214 N.W. 
130, 239 Mich. 105—People v. Kam- 
hout, 198 N.W. 831, 227 Mich. 172. 
Mo.—State v. Hull, 273 S.W. 1039, 
transferred, see, App., 279 S.W. 
221 . 

N.C.—State v. Briscoe, 140 S.E. 212, 
194 N.C. 582. 

N.D.—State v. Severin, 228 N.W. 199, 
68 N.D. 792. 

Or.—Watts V. Gerking, 228 P. 135, 
111 Or. 641, 34 A.L.R. 1489. 

Pa.—Commonwealth v. Alexander, 93 
Pa.Super. 381—Commonwealth v. 
Bloom, 89 Pa.Super. 308. 

Tex.—French v. State, 269 S.W. 786, 
99 Tex.Cr. 429. 

Wash.—State v. Johnson, 224 P. 602, 
129 Wash. 62. 

Wis.—State v. Jicha, 208 N.W. 479, 
189 Wis. 620. 

33 C.J. p 584 note 87. 

Applicability of statutes 

(1) Particular statutes have been 
construed with respect to their time 
of effect, amendment, and repeal. 
Ala.—Hall V. State, 6 So.2d 30, 30 

Ala.App. 373—Carroll v. State, 179 
So. 397, 28 Ala.App. 108. 

Del.—State v. Fahey, 126 A. 730, 2 
W.W.Harr. 604—lova v. State, 126 
A, 627, 2 W.W.Harr. 516. 

Mo.—State v. Hull, 273 S.W. 1039, 
transferred, see, App., 279 S.W. 
221 . 

Mont.—State v. Miller, 220 P. 97, 69 
Mont. 1. 

Tex.—Lindsey v. State, 276 S.W. 713, 
101 Tex.Cr. 606. 

WsLsh.—City of Spokane v. Karlsten, 
242 P. 389, 137 Wash. 414. 

(2) Applicability of statutes gen¬ 
erally see supra § 215. 

Conspiracy 

Conspiracy to commit crime be¬ 
ing an offense different from that 
crime which is the object of the 
conspiracy, possession of intoxicat¬ 
ing liquors in violation of National 
Prohibition Act was not of common 
origin with conspiracy to commit 
such offenses.—Linden v. U. S., C.C. 
A.N.J., 2 F.2d 817. 

Time is XLOt of essence of offense 
of possessing intoxicating liquors.— 
State V. Thomason, 115 So. 812, 165 
La. 650. 


26. Cal.—People v. Ruddick, 288 P. 

45, 107 Cal.App.Supp. 786. 

Ill.—People V. Pederson, 248 Ill. 
App. 462. 

Iowa.—State v. Boever, 210 N.W. 
571, 203 Iowa 86. 

La.—State v. Gremillion, 106 So. 716, 
160 La. 121. 

Mont.—State v. Charette, 242 P. 348, 
75 Mont. 78. 

N.H.—State v. Desmarais, 123 A. 
582, 81 N.H. 199. 

N.C.—State v. Carpenter, 3 S.B.2d 
34, 215 N.C. 635—State v. Davis, 1 
S.E.2d 104, 214 N.C. 787—State v. 
Pierce, 136 S.E. 121, 192 N.C. 766 
—State V. Knight, 125 S.E. 406, 
188 N.C. 630. 

Pa.—Commonwealth v. Carson, Com. 
PL, 32 Del.Co. 133—Commonwealth 
v. Supplee, Com.Pl., 53 Montg.Co. 
224. 

Tenn.—Daniels v. State, 140 S.W.2d 
148, 176 Tenn. 181. 

Tex.—Horton v. State, 105 S.W.2d 
669, 132 Tex.Cr. 488. 

Wis.—Allen v. State, 197 N.W. 808, 
183 Wis. 323, 39 A.L.R. 782. 

33 C.J. p 584 note 88, p 618 note 97 
[c]. 

Quantity permissible 
The law providing that one quart 
of alcoholic liquor may be lawfully 
possessed in a dry county is a 
“general law" with respect to coun¬ 
ties which have not legalized the 
sale of liquor.—Barfield v. State, 1 
S.E.2d 47. 69 Ga.App. 383. 

The right to import liquor, either 
with or without payment of import 
duties, does not confer the right 
to possess it within a state.—^Wylie 
V. State Board of Equalization of 
California, D.C.Cal., 21 F.Supp. 604. 

Volstead Act 

(1) The Volstead Act did not make 

the mere possession of intoxicating 
liquors, isolated from all other facts 
and circumstances, an offense.—^Ap¬ 
peal of U. S., C.C.A.N.Y., 42 F.2d 
424, 70 A.L.R. 1041—Petition of 

Shoemaker, D.C.Pa., 9 F.2d 170—XJ. 
S. V. Dowling, D.C.Fla., 278 F. 630. 
33 C.J. p 584 notes 78, 82, 83. 

(2) However, possession for un¬ 
lawful purposes, or at an. unlawful 
place, or otherwise in violation of 
the act constituted an offense. 
U.S.—Steckler v. U. S., C.C.A.NY., 

• 7 F.2d 59—U. S. v. Kelly, D.C.Md., 
26 F.2d 717. 

Ohio.—Boone v. State, 141 NE. 841. 

109 Ohio St. 1. 

33 C.J. p 684 notes 84, 86. 
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with statutory conditions as with respect to the 
mode of acquisition of the liquor, the manner and 
place of keeping, and the use to which it is put.^^ 
Accordingly, it may be an offense to receive, 
keep, store, or possess intoxicants at certain plac¬ 
es,such as in localities which have adopted pro¬ 


hibition by local option,29 or to possess liquor for 
certain uses or purposes,20 or in receptacles of less 
than a certain capacity,2i or in certain quantities 
but under some statutes guilt does not depend on 
the quantity of liquor possessed.92 Likewise it may 
be an offense to possess Mquor which has been il- 


27. Mich.—Auto City Brewing: Co. 
V. Gruich, 3 N.W.2d 290, 301 Mich. 
320. 

Pa.—Commonwealth v. Tyahla, 194 
A. 322, 128 Pa.Super. 414. 

Va.—Pardue v. Commonwealth, 32 
S.E.2d 77, 183 Va. 277—Miller v. 
Commonwealth, 2 S.B.2d 343, 172 
Va. 639. 

A void permit for possession of 
liquor is no protection to one charg¬ 
ed with a violation of the law.—One 
Hundred Second Cavalry Officers 
Club V. Heise, 21 S.E.2d 400, 201 S.C 
68 . 

Compliance with conditions of stat¬ 
ute not shown 

Tenn.—Chadrick v. State, 137 S.W.2d 
2S4, 175 Tenn, 680. 

28. Pa.—In re Ilevocation 'Lilcen.se 
of Griisewski, Com.PI., ‘38 Luz.L. 
Reg Rep. 377—Commonwealth v. 
Lengel, Com.Pl., 6 Sch.Reg. 170. 

S.C,—State V. Shumpert, 11 S.B.2d 
623, 195 S.C. 387. 

33 C.J. p 584 note 89. 

Open bottle 

Under some statutes, where a 
store is licensed to sell only bottled 
beer, a person possessing an open 
bottle or container in such a place 
is guilty of an offense,—State v. 
Chester, 42 N.E.2d 993, 140 Ohio St. 
210 . 

Particular places 

(1) Hotel.—Stephens v. State, 261 
S.W. 37, 164 Ark. 90—Cole v. State, 
254 S.W. 476, 160 Ark. 181. 

(2) Place licensed to sell beer 
only. 

Pa.—Commonwealth v. Kelt, 26 Pa. 

Dlst, & Co. 288. 42 Dauph.Co. 182. 
Tex.—Mills V. State, 120 S.W.2d 458, 
135 Tex.Cr. 3o6. 

(3) Place of business.—State v. 
Shumpert, 11 S.E.2d 523, 195 S.C, 387 
—33 C.J. p 584 note 89 [a], 

(4) Public place. 

Mass.—Commonwealth v. Baronas, 
189 N.E, 62, 2*85 Mass. 321. 

S.D.—State v. Salte, 223 N.W. 733, 
54 S.D. 536. 

33 C.J. p 5'S4 note 89 [c], 

(5) Store.—Campbell v. State, 282 
S.W. 4, 170 Ark. 936. 

(6) Temporarily leaving liquor re¬ 
ceived from an express oflflce in a 
house until one can leave work to 
carry it home docs not violate an 
ordinance forbidding ^‘storing” or 
"ktM‘ping’* liquor elsewhere than at 
home,—Newberry v. Dorrah, 89 S.E. 
402, 105 S.C. 28. 


Premises licensed to sell noniutoxl- 
cants 

(1) Possession of intoxicating liq¬ 
uors on such premises is an olXense 
under some statutes.—^Winkler v. 
Slate, 199 N.W. 457, 184 Wis. 383— 
Pelkowskl V. State, 197 N.W. 935, 
1S3 Wis. 322—Walsh v. State, 192 
N^W. 1004, ISO Wis. 356. 

(2) It is immaterial whether or 
not licensee is owner or tenant.— 
Lustik V. State, 200 N.W. 375, 1S5 
Wis. 392. 

(3) Liquor held located on "prem¬ 
ises.”—Paulu.s V. State, 218 N.W. 720, 
195 Wis. 532—Nelson v. State, 203 

N.W. 343, 186 Wis. 648—Lustik v. 
State, supra—Vairada v. State, 195 

N. W. 937, 182 Wis. 309. 

(4) Statute held not violated 
where license to sell nonintoxicants 
was revoked before date of alleged 
offense.—Bastle v. Slate, 194 N.W. 
29, ISl Wis. 164. 

(5) Liquor kept for medicinal pur¬ 
poses is not within statute.—Chap- 
lean V. State, 197 N.W. 176, 183 Wis. 
404. 

29. Ala.—Johnson v. State, 196 So. 
151, 29 Ala.App. 276, certiorari de¬ 
nied 196 So. 153, 239 Ala. 611— 
Gibbs V. State, 192 So. 514, 29 Ala. 
App. 113, certiorari denied 102 So. 
615, 238 Ala. 592—Broaclfoot v. 

State, l'S2 So. 411, 2S Ala.App. 260. 

O. 1.—Erlerson v. State, 21 S.IC.2d 438, 
67 Ga..Vpp. S29. 

33 C.J. p 584 note 89 [d], 

XiawfuX purchase iu wet county 

Possession of liquor in a dry coun¬ 
try may be illegal though it was 
lawfully purchased In a wet county. 
—Sales V. State, 12 So.2d 101, 31 
Ala.App, 19, certiorari denied 12 So. 
2d 103, 244 Ala. ,30—Hall v. Slate, 6 
So.2d 30, 30 Ala-App, 373—Hall v. 
State, 109 So. 744, 29 Ala.App. 688— 
Duncan v. State, 182 So. ‘lOS, 28 Ala. 
App. 271—Floyd v. State, 182 So. 92, 
28 Ala.App, 243—^WlUmms v. State, 
179 So. 916, 28 Ala.App. 73, certio¬ 
rari denied 179 So. 020, 236 Ala. 520. 
Necessity of unlawfxa use 

(3) Under some statutes the mere 
poHse.MSIon of Intoxicating liquor In 
local option territory Is not an of¬ 
fense, but possession must bo for 
.sale in order to constitute an of¬ 
fense.—Baker V. Commonwealth, 143 
S.W,2d 842, 284 Ky. 92. 

(2) So the statute may permit in¬ 
toxicating liquor to be kept or trans¬ 
ported for personal use in local op¬ 
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tion territory.—Settles v. Common¬ 
wealth, 171 S.W.2d 999, 294 Ky. 403. 
30- Minn.—State v. Pluth, 195 N. 

W. 7S9, 157 Minn. 115. 

Okl.—Busby v. Slate, 125 r.2d 775. 
74 O’cl.Cr. 309—Pixler v. State, 13 

P.2d 875, 54 Okl.Cr. 9. 

33 C.J. p 5S5 note 90. 

Posses.«;lon for unl.Twfiil pale: 
Gcii'M'ally sec infra § 223. 

As distinct and separate offense 
.see infra § 235. 

Rossossion of liquor lu home for 
other than excepted r>urpose.s is un¬ 
lawful.—Slate V. Dowell, 143 S.E. 
133. 195 N.C. 523. 

31. Ga.—Bowen v. State, 92 S.E. 
299, 19 aa.App. 778. 

33 C.J. p 5'S3 note 91. 

32. N.H.—State v. Muscartdlo, 29 .A. 
2d Ilf). 02 N.H. 211. 

N.C.—St.'Ue V. Carpenter, 3 S.E.2d 
34, 215 N.C. 635^—State v. Davis, 
1 S.E 2d 104, 214 N.C, 787. 

Okl.—C‘owdis v. State, 6*8 P.2d 164. 

69 Okl.Cr. 297. 

33 C.J. p 585 note 02. 
liquor purchased outside state 
Statute denouncing the possession 
of more than three quarts of liquor 
‘‘purcluued out.Mide the state” will be 
construed as though it read "pur¬ 
chased outside and brought into the 
state.”-■ Slate v. Mu.scarello, 29 A.2d 
115, 92 N.H. 214. 

35. Ala.—Winchester v. State, 2ff0 
So. 571, 30 Ala.App. 26, certiorari 
denied 200 So. 572, 240 Ala. €68— 
Murphy v. State, 169 So. 24, 27 
Ala.App. 204—Wilson v. State, 166 
So. 715, 27 A In. App. 38, C4*rt den. 
Sup., 166 So. 716, 232 Ala. 50—Gil¬ 
christ V. State, 101 So. 906, 20 Ala. 
App. 233, certiorari denied Ex 
parte Ollchriat, 101 So. 907, 212 
Ala. IS6. 

Ga.—Simmons v. State, 19S S.E, 816. 
58 r.a.App. 413. 

Mo.—State V. Bigg, 278 S.W. 1030. 
3t2 Mo. 212. 

Okl.—Busby V. State, 126 P.2d 775, 
74 OM.Cr. 309. 

S.C.— S:afe v, Atkinson, 142 S.E, 82, 
14 4 S.C. 6. 

Tex,—1 my v. State, 43 S.W.2d lOl'S, 
118 T.'X.Cr. 244. 

33 CJ. i> 585 note 92. 

Spoouful of liquor 
<1) Bowsesnion of even so small a 
quantity has boon held Illegal.— 
Black V. State, 152 S.E, 922. 41 Ga. 
App. 349—Hall V. State, 133 S.E. 285, 
35 Ga..\pp. 392. 

(2) It has been held, on the other 
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licitly distilled^* or illegally acquired,^5 or on which 
proper taxes have not been paid,36 or which fails 
to bear the seals or stamps required by law,37 or 
which contains a greater proportion of alcohol than 
that fixed by the statute.^s 

Possession for permissible purposes. Statutes 
generally prohibiting the possession of intoxicating 
liquors sometimes permit such possession for med¬ 


ical or scientific purposes and some prohibition 
statutes contain an exception in favor of the pos¬ 
session or storage of intoxicants in private dwell¬ 
ings for personal use,^® provided such intoxicants 
have been lawfully acquired.^i 

Prohibited liquors. To warrant conviction for 
unlawful possession, the possession must be of a 
prohibited liquor.42 Some statutes apply generally 


hand, that the statutes were not In¬ 
tended to apply in such cases.— 
Henson v. State, 141 So. 718, 25 Ala. 
App. 118. 

34. Ala.—Boyd v. State, 195 So. 767, 
239 Ala. 578, denying certiorari 
19o So. 766, 29 Ala,App. 241. 

AVIs.—State V. Bliven, 232 N.W. '539. 
202 Wis. 323—Hiller v. State, 208 
N.W. 260, 190 Wis. 369—State v. 
Smith, 200 N.W. 638, 1*84 Wis. 664. 

35. N.H.—State v. Desmarais, 123 
A. 582, '81 N.H. 199. 

Pa.—Commonwealth v. Twenty-nine 
Cases of Whiskey, Com.Pl., 21 Leh. 
Co.L.J. 269. 

Va.—Miller v. Commonwealth, 2 S. 

E.2d 343, 172 Va. 639. 

Elements of offense 

To constitute the crime of possess¬ 
ing alcoholic h®verages which have 
been illegally acquired, there must 
be both proof of possession and of 
illegal acquisition.—'Smith v. Com¬ 
monwealth, 30 SB.2d 26, 182 Va. 585, 
15‘3 A.L.R. 1150—Miller v. Common¬ 
wealth, 2 S.E.2d 343, 172 Va. 639. 

36. Fla.—Brown v. State, 13 So. 2d 
458, 152 Fla. 853. 

N.C.—State v. Stevenson, 36 S.E.2d 
5. 

37. Ga.—Herbert v. State, 4 S.E.2d 
843, 60 Ga.App. 633. 

Iowa.—State v. Johnson, 271 N.W. 

223, 222 Iowa 1204. 

Pa.—Commonwealth v. Saba Whis¬ 
key, Com.Pl., 29 Northumb.Leg.J. 
308. 

Particular statutes constmed 

(1) Under statute penalizing pos¬ 
session of distilled liquor in contain¬ 
er to which is not “affixed’* stamp or 
other “valid” evidence showing pay¬ 
ment of tax, “affixed” means fast¬ 
ened or attached physically to con¬ 
tainer and “valid” means that which 
is legally sufficient for purpose stat¬ 
ed.—Dickens V. State, 104 •S.W.2d 21, 
132 Tex.Cr. 210. 

(2) The word ‘’package*’ as used 
in statute making possession of liq¬ 
uor unlawful unless package in 
which liquor is contained has, while 
containing that liquor, been sealed 
with official seal of liquor control 
board, includes receptacles other 
than those described by statute as 
marketed by manufacturer.—Com¬ 
monwealth V. Tyahla, 194 A. 322, 128 
Pa. Super. 414. 


Stamps of another state 

The offense is not mitigated, nor 
Is prosecution therefor defeated by 
the fact that the whisky bears the 
revenue stamps of another state.— 
Herbert v. State, 4 S.E.2d 843, 60 
Qa.App, 633. 

Report of receipt 

Law providing that any person 
falling to report to board his re¬ 
ceipt of alcoholic beverages, without 
revenue stamps affixed, within three 
days after receipt thereof, shall be 
guilty of misdemeanor is inapplica¬ 
ble to unlicensed persons bringing 
untaxed liquors into state.—Hardin 
V. State, 3 So.2d 89, 241 Ala. 4, an¬ 
swers to certified questions con¬ 
formed to *3 So.2d 83, 30 Ala.App. 51, 
reversed on other grounds 3 So.2d 93, 
241 Ala. 151, modified on other 
grounds 3 So.2d 93, 241 Ala. 151. 

In Texas 

(1) Offense is committed even 
though liquor is brought in from 
another state regardless of quantity 
of liquor involved.—Boles v. State, 
132 S.W.2d 881, 137 Tex.Cr. 621. 

(2) Before amendment of the stat¬ 
ute, importing less than a quart of 
liquor without state tax stamp af¬ 
fixed thereon was not in violation of 
law.—Sewell v. State, 106 S.W.2d 
321, 132 Tex.Cr. 548—Horton v. State, 
105 S.W.2d 669, 132 Tex.Cr. 488. 

38. Iowa.—State v. Bradley, '3 N.W. 
2d 133, 231 Iowa 1112. 

39. Mo.—State v. Ryan, 269 S.W. 
627, 217 Mo.App. 538. 

Okl.—Russell V. State, 246 P. 489, 34 
Okl.Cr. 259. 

Tex.—Floyd v. State, 282 S.W. 218, 
104 Tex.Cr. 1. 

33 C.J. p 585 note 10. 

Statute held not repealed 
Mo.—State v, Ryan, 269 S.W. 627, 
217 Mo.App. 638. 

4a Neb.—State v. Bishop, 243 N. 

W. 658, 123 Neb. 481. 

N.C.—State v. Mull, 137 S.E. 866, 
193 N.C. 668—State v. Hammond, 
125 S.E. 402, 188 N.C. 602. 

Pa.—Commonwealth v. One Box Ben¬ 
edictine, 138 A, 90, 290 Pa. 121— 
Commonwealth v, Truskowski, 
Com.Pl,, 35 Lu 2 .Leg.Reg. 273. 

Wis.—^Hessian v. State, 220 N.W. 232, 
196 Wis. 435. 

33 C.J. p 586 note 11. 
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Premises to which exception not ap¬ 
plicable 

(1) Home constituting part of fill¬ 
ing station. 

Neb.—Verbeck v. State, 256 N.W. 43, 
127 Neb. 503. 

N.C.—State v. Lowe, 183 S.E. 749, 209 
N.C. 846. 

(2) Home in place of business.-^ 
State V. Carpenter, 3 S.E.2d 34, 215- 
N.C. 635—33 C,J. p 586 note 11 [c]. 

(3) Outbuildings. 

N.C.—State v. Hege, 140 S.E. 80, 194 
N.C. 526. 

Va.—Webb v. Commonwealth, 120 S. 

E. 155, 137 Va. '833. 

Volstead Act 

(1) Under the Volstead Act the 
possession of liquor, which had been 
lawfully acquired, in one’s private 
dwelling for personal use, was law¬ 
ful. 

U.S.—Picalas v. U. -S., C.C.AW.Va, 
33 P.2d 1022. 

Ga.—Abbott v. State, 125 S.E. 723, 
33 Ga.Ap.p. 146. 

33 C.J. p 584 note 79. 

(2) This was the rule although the 
dwelling was used in part for busi¬ 
ness purposes, unless the possessor 
of the liquor was the person using 
the dwelling for such purposes.—U. 
S. V. Crossen, D.C.Pa., 264 F. 459. 

(3) However, liquor unlawfully 
manufactured or acquired could not 
be lawfully possessed. 

U.S.—U. S. V. Goodhues, D.C.Md., 5'3 
P.2d 696—U. S. V. A Quantity of 
Contraband Liquor and Miscel¬ 
laneous Articles, D.C.Pa., 47 P.2d 
321—Myers v. U. S., C.C.A.Okl., 18 

F. 2d 529—Filippelli v. U. S., C.C.A 
Cal., 6 P.2d 121. 

N.T.—People v. Wade, 214 N.Y.S. 
781, 126 Misc. 762, reversed on oth¬ 
er grounds 217 N.Y.S. 486, 127 
Misc. 593. 

Pa.—Commonwealth v. Croe’eo, 6 Pa. 
Dist. & Co. 27, 39 York Leg.Rec. 
45. 

41. Cal.—People v. Jones, 248 P. 
964, 78 Cal.App. 554. 

Ohio.—State v. Giunca, 19 Ohio App. 
173—^Porner v. State, 19 Ohio App. 
82. 

Wyo.—State v. Crump, 2-16 P. 241, 35 
Wyo. 41. 

42. Ala—Anderson v. State, lOl So. 
162, 20 AlaApp. 154. 
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to all intoxicating liquors,by whatever name they 
may be known the exact alcoholic content 

may be immaterial where the offense charged is 
failure to seal, label, and stamp the bottle as re- 
quired.*^® One may be guilty of unlawfully pos¬ 
sessing intoxicating liquors although he came into 
their lawful possession at the time when the law 
permitted their possession.^® 

b. Nature of Possession Prohibited 

To constitute an offense, the accused must have un¬ 
lawful possession of liquor In the sense of consciously 


having actual control, care, and management of It, 
whether alone op together with others; but ownership 
or actual physical possession is not required, and un¬ 
der some statutes, although not under others, a crim¬ 
inal intent is not involved. 

To warrant conviction under the statutes relat¬ 
ing to unlawful possession of intoxicating liquors, 
it must be shown that accused's actions constituted 
such “possession’' as is prohibited by law.47 Jn 
such statutes the words “possess," “have," and 
“keep" are substantially synonymous.^® “To pos¬ 
sess" means to have the actual dominion, control, 
care, and management of the liquor,^® whether 


ParticTdap liquors prolii'blted 

(1) Fermented fruit juices. 

Ohio.—State v. Giunca, 19 Ohio App. 
173—Lancione v. State, 18 Ohio 
App. 380. 

Pa,—Commonwealth v. Alexander, 93 
Pa.Super. 381. 

<2) Moonshine liquor.—State v. 
Gemma, 120 S.E. 610, 95 W.Va. 208. 

C3) Possession of fluid extract of 
ginger for nonbeverage purposes is 
not of itself violation of law, but its 
possession for beverage purposes is 
unlawful. 

Ky.—Mullins v. Commonwealth, 270 
S.W. 489, 208 Ky. 54. 

Ohio.—-Ashton v. State, 171 N.E. 615, 
*36 Ohio App. 37. 

(4) Words ‘‘other intoxicating” in 
statute prohibiting possession of 
apeciflcally designated liquors and 
other intoxicating liquors do not 
qualify liquors specifically designat¬ 
ed.—Jones V. State, 118 So. 715, 152 
Miss. 372. 

05) Liquors prohibited generally 
see supra §§ 216-219. 

PossessioiL of kegs having odor of 
whisky about them is not illegal.— 
Coggin v. State, 122 So. 186, 28 Ala. 
App. 135. 

43. Mo.—State v. Brown, 56 S.W,2d 
405, 331 Mo. 556. 

A conviction cannot he sustained 
where there is no evidence to show 
that the liquor was intoxicating.— 
Blue V. State, 20^5 P. 774, 21 Okl.Cr. 
156. 

44. Ga.—Shaw v. State, 103 S.E. 470, 
25 Ga.App. 392. 

45. Ala.—^Edwards v. State, 169 So. 
22, 27 Ala.App. 207. 

46. N.C.—State v. Hege, 140 S.E. 80, 

. 194 N.C. 526. 

33 C.J. p 585 note 9. 

47. Ala.—^Evans v. State, r32 So. 
601, 24 Ala.App. 196. 

Receipt for another 
Under a statute prohibiting such 
acts, liquor must be received for 
storage for another, distribution for 
another, or on consignment for an¬ 
other to be in violation thereof.— 
Mitchell V. 'State, 12 S.W.2d 407, 178 
Ark. 659. 


^48. Pa.—Commonwealth v. Martin, 
189 A. 500, 125 Pa.Supcr. 104. 

'‘To keep” means to have in pos¬ 
session, to be in control, and does 
not imply continued possession.— 
Balfe V. People, 179 P. 137, 66 Colo. 
94. 

49. U.S.—Bergedorff v. XJ. S., C.C.A. 
Colo., 37 P.2d 24*8—Murphy v. U. 
S., G.C.A.MO., 18 P.2d 509. 

Ala.—^Haynes v. State, 167 So. 352, 
27 Ala.App. 1?54—^Trammell v. City 
of Roanoke, 125 So. 795, 23 Ala. 
App. 385, followed in Veasy v. City 
of Phoenix City, 129 So. 927, 24 
Ala.App. 692—^Ham v. State, 118 
So. 241, 22 Ala. App. 582, certiorari 
denied 118 So. 242. 218 Ala. 168. 
Fla.—Reynolds v. State, 111 So. 285, 
92 Fla. 1038. 

Ind.—Branam v. State, 165 N.E. 314, 
200 Ind. 575—Speybroeck v. State, 
155 N.E. 817, 200 Ind. 69. 

Kan.—State v. Woodman, 240 P. 566, 
119 Kan. 679. 

Ky.—Daniels v. Commonwealth, 278 
S.W. 577, 212 Ky. 161. 

Mich.—People v. Germaine, 208 N.W. 

705, 234 Mich. 623. 

Mo.—State v. Nelson, App., 21 S.W. 
2d 190. 

Mont—Corpus Juris cited ia State 
V. Hood, 298 P. 364, 355, 89 Mont 
432. 

Okl.—^Denmark v. State, 108 P.2d 
'550, 71 Okl.Cr. 95. 

Tex.—Schenk v. State, 293 -S.W. 1101, 
106 Tex.Cr. *564—Terry v. State, 
2'76 S.W. 83'7, 101 Tex.Cr. 267. 
Wash.—State v. Johnston, 261 P. 3*88, 
145 Wash. 63-8. 

W.Va.—State v. Danser, 144 S.E. 

295, 105 W.Va, 495. 

Wis.—Miller v. State, 211 N.W. 278, 
191 Wis. 477. 

33 C,J, p 586 note 97—49 C.J. p 1094 
note 10 [b]. 

Other definltious 

(1) Possession means mental atti¬ 
tude and intent to possess or appro¬ 
priate, and effective realization of 
this attitude.—State v. Colson, 4 P. 
2d 414, 134 Kan. 147. 

(2) Possession, to be unlawful, 
must be under claim of right, con¬ 
trol, or dominion, with knowledge 
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of facts.—Schwartz v. State, 212 N. 
W. 664, 192 Wis. 414. 

(3) Possession is retention or en¬ 
joyment of thing, which one holds or 
exercises by himself or another in 
his name, and usually implies deten¬ 
tion. or control or right thereto, and 
may be in one person for another 
or several, or in several for another 
or for themselves and others not ac¬ 
tually present, however distant from 
thing itself.—State v. Meyers, 129 
S.B. 600, 190 N.C. 2'39. 

Power of disposal 
Defendant must have such domin¬ 
ion and control over liquor as would 
give him power of disposal.—Toney 
V. U. S., 67 P.2d 573, 62 App.D.C. 307. 
Possession held shown 

(1) Generally. 

Ark.—Shell v. State, 42 S.W.2d 19, 
184 Ark. 248. 

Ga.—Smith v. State, 160 S.E. 923, 
40 Ga.App. 622. 

Iowa.—State v. Christensen, 216 N. 

W. 710, 205 Iowa 849. 

Ky.—Daniels v. Commonwealth, 278 
S.W. 677, 212 Ky. 16l. 

S.D.—City of Sioux Falls T. Marsh¬ 
all, 207 N.W. 475, 49 S.D. 476. 

(2) Where accused sold the liq¬ 
uor.—^Leggett V. State, 137 S.E. 789, 
36 Ga.App. 661. 

(3) One who, with knowledge of 
location of intoxicants, on premises 
being searched by officers, obtains 
and attempts to destroy liquor, is ex¬ 
ercising control that constitutes 
“possession.”—State v. Gohn, 296 P. 
826, 161 Wash. 177. 

Possession held not shown 

(1) One present and aiding 
manufacture of intoxicating liquor 
is not necessarily guilty of having, 
possessing, and controlling the liq¬ 
uor.—Brown v. State, 118 S.E. 68, 30 
Ga.App. 363. 

(2) Liquor in one's stomach does 
not constitute possession.—^Nether- 
cutt V. Commonwealth, 43 S.W.2d 
330, 241 Ky. 4 7. 

(3) Criminal possession requires 
more than knowledge of possession 
in another. 

U.S.—Colbaugh v, U. S., C.C.A.Okl., 
16 F.2d 929. 
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alone or together with others,^ 

It has been held that the offense is committed, 
however brief the duration of possession,and in 
whatever capacity the possession is held, whether 
for the use, benefit, or enjoyment of accused or any 
other person,52 and that temporary custody only for 
the purpose of taking a drink may be criminal.^2 
According to other authority, however, unlawful 
possession is not shown by a passing control, fleet¬ 
ing and shadowy in its nature,54 and the manual 


act of handling a bottle while taking a drink is not 
in violation of the statutes, where the one so hold¬ 
ing it does not claim ownership or control,®® 

It is not essential to the commission of the of¬ 
fense that accused own the prohibited liquor®® or 
have actual physical possession.®'^ Constructive 
possession may be sufficient,®S as where one permits 
prohibited liquor to remain on his premises, with 
full knowledge of its presence.®^ Whether the pos¬ 
session is actual or constructive, however, it must 


Mich.—People v. Germaine, 208 N.W. 

705, 234 Mich. 623. 

Okl.—Parkey v. State, 130 P.2d 112, 
75 Okl.Cr. 236. 

Tex.—Crawford v. State, 23 S.W.2d 
368, 114 Tex.Cr. 8. 

Ownership or occnpation of pxem* 
ises 

(1) One may he in “possession’* of 
liquor and have control of it al¬ 
though it may not be on premises 
owned or occupied by him.—Glenn v. 
State, 139 P.2d 611, 77 Okl.Cr. 124. 

(2) It is sufficient if liquor be 
found on the premises over which 
accused exercises such dominion and 
control as ordinarily obtains with 
regard to one’s dwelling house and 
the premises adjacent thereto, in the 
absence of any attempted explana¬ 
tion.—State V. Johnson, 227 P. 1052, 
39 Idaho 440. 

50. Miss.—Jones v. State, 119 So. 
174, 152 Miss. 216—Holley v. State, 
111 So. 139, 144 Miss. 726. 

Ohio.—Kane v. State, 17'7 JST.B. 650, 
•39 Ohio App. 456. 

Or.—Corpus Juris cited la State v. 
Drury, 252 P. 967, 968, 120 Or. 646 
—State V, La Bine, 250 P. 733, 119 
Or. 583. 

33 C.J. p 585 note 97 [b]. 

51. Ala.—Ex parte State ex rel. 

Atty, Gen., 97 So. 426, 210 Ala. 55— 
Haynes v. State, 167 So. 352, 27 
Ala.App. 154. 

Mere temporary custody of pro¬ 
hibited liquor for use, benefit, or en¬ 
joyment of custodian, or any other 
person, is sufficient to constitute pos¬ 
session.—Bridgeforth v. State, 100 
So. 564, 20 Ala.App. 20. 

52. Ala.—Ex parte State ex rel. 

Atty. Gen., 97 So. 426, 210 Ala. 66 
—Qualls V. State, 167 So. 610, 27 
Ala.App. 159—Haynes v. State, 167 
So. 352, 27 Ala.App. 1*54—McMillan 
V. State, 161 So. >831, 26 Ala.App. 
439. 

Passing bottle 

Conviction is proper If accused 
took whisky in his possession to 
pass it to another for a drink.—Tu- 
ten V. State, 137 S.E. •85*3, ’36 Ga..App. 
662. 

53. Ala.—^Harbin v. State, 99 So. 
740, 19 Ala.App. 623, conforming 
to decision of Supreme Court Ex 
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parte State ex rel. Attorney Gener¬ 
al, 99 So. 100, 210 Ala. 667. 

N.C.—State v. Carpenter, 137 S.E. 
869, 193 N.C. 848—State v. McAl¬ 
lister, 121 S.E. 739, 187 N.C. 400. 
64. Miss.—Anderson v. State, 96 So. 
163, 132 Miss. 147. 

Mo.—State v. Lane, 297 S.W. 708, 
221 Mo. App. 148. 

Wis.—Miller v. State, 211 N.W. 278, 
191 Wis. 477. 

55. U.S.—Colbaugh v. TJ. S., C.C.A. 
Okl., 15 F.2d 929. 

Ky.—Tooley v. Commonwealth, 271 
S.W. 663, 208 Ky. 527—Brooks v. 
Commonwealth, 268 S.W. ’339, 206 
Ky. 720—Skidmore v.. Common¬ 
wealth, 264 S.W. 1053, 204 Ky. 461 
—Sizemore v. Commonwealth, 259 
S.W. 337, 202 Ky. 273. 

Mich.—People v. Leslie, 214 N.W. 
128, 239 Mich. 334—People v. Nine- 
house, 198 N.W. 973, 227 Mich. 
480. 

Miss.—Ricks v. State, 111 So. 752, 
14$ Miss. 659—Brazeale v. State, 
97 So. '525, 13'3 Miss. 171. 

Mo.—State v. Lane, 297 'S.W. 708, 
221 Mo. App. 148. 

Or.—State v. Fouts, 276 P. eJS, 129 
Or. 115—State v. Williams, 243 P. 
663, 117 Or. 238. 

Pa.—Commonwealth v. Benson, 160 
A. 243, 105 Pa.Super. 123. 

•Where accused abandoned his pur¬ 
pose of merely taking a drink and 
had put liquor in his pocket for pur¬ 
pose of concealing it, his possession 
thereby became unlawful.—Goodman 
V. State, 130 So. 285, 15*8 Miss. 269. 

SG, Ala,—Ex parte State ex rel. 
Atty. Gen,, 97 So. 426, 210 Ala. 55 
—Haynes v. State, 167 So. 352, 27 
Ala.App. 154—^Boykin v. State, 129 
So. 491, 23 Ala.App. 59*8—Bynum 
V. State, 104 So, 8’34. 20 Ala.App. 
619, certiorari denied by Supreme 
Court Ex parte Bynum, 104 So. 
835, 213 Ala, 332—Green v. City of 
Demopolis, 101 So. 529, 20 Ala,App. 
116, certiorari denied Ex parte 
Green, 101 So. 631, 211 Ala. 616. 
Ga.—Smith v. State, 150 S.E, 923, 40 
Ga.App. 622. 

Ky.—Flannery v. Commonwealth, 
282 S.W. 1065, 214 Ky. 232. 

Miss.—^Jones v. State, 119 So. 174, 
1S2 Miss. 216—^Adalr v. State, 114 
I So. 345, 148 Miss. 240. 
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Mo.—^^State v. Murdock, App., 27 S.W. 
2d 730. 

Or.—Corpus Juris cited in State v. 

Drury, 262 P. 967, 988, 120 Or. 546. 
Wash.—State v. Gohn, 296 P. 826, 
161 Wash. 177. 

3‘3 C.J. p 585 note 99. 

57. Ala.—Thompson y. State, 109 
So. 557, 21 Ala.App. 498. 

N.C.—State v. Meyers, 129 S.E. 600, 
190 N.C. 239. 

Ohio.—Kane v. State, 177 N.B. 650, 
39 Ohio App. 456. 

Wash.—State v. Alpin, 221 P. 989, 

128 Wash. 36. 

33 C.J. p 585 note 1. 

Actual xnauucaption ox presence of 
person is not necessary, but there 
must be conscious and substantial 
possession, 

Fla.—Reynolds v. State, 111 So. 285, 
92 Fla. 1028. 

Okl.—Dean v. State, 110 P.2d 921, 71 
Okl.Cr. 253. 

65. Ill.—People v. Duchow, 163 N. 

E. 352, 3'31 Ill. 636. 

Wash.—State v. Johnson, 224 P. 602, 

129 Wash. 62. 

Constructive possession not shown 
Ala,—Cope v. State, 131 So. 4, 24 
Ala. App. 134. 

55. Ala—^Franks v. State, 179 So. 

649, 28 AlaApp. 1'32. 

Ga—McBurnett v. State, 146 S.E. 

337, 39 Ga:.App. 126. 

Va—Robertson v. City of Hopewell, 
164 S.B. 698, 166 Va 1009. 

Wash.—State v. Gohn, 296 P. 826, 
161 Wash. 177. 

Effect of knowledge and subsequent 
conduct 

(1) Accused’s knowledge of pres¬ 
ence of liquor on premises rented by 
him does not of itself necessarily 
constitute possession. 

Ky.—Wells v. Commonwealth, 299 S. 

W. 975, 221 Ky. 796. 

N.C.—State v. Meyers, 129 S.B. 600, 
190 N.C. 239. 

(2) However, one having power to 
remove whisky from room is in pos¬ 
session thereof prima facie, and 
within statute, if he knows of Its 
presence.—State v. Kepler, 250 P. 
603, 77 Mont. 207. 

(3) One knowing that liquor was 
in his automobile, although another 
placed it there, may become charge- 
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be conscious; and a possession unknown to ac¬ 
cused, or not consented to by him,6i is not with¬ 
in the statutes. Likewise possession only for the 
purpose of inspection or destruction is not an of- 
fense.®2 

Storing and keeping. The nature of the posses¬ 
sion required to constitute the offense differs with 
respect to the offenses of storing contraband liq¬ 
uors, keeping such liquors in possession, and hav¬ 
ing such liquors unlawfully in one’s possession.®^ 
Since “storing” means laying away for future use, 
and “keeping in possession” means to have habitu¬ 
ally in possession, the offense of storing and keep¬ 
ing in possession involves more than mere posses¬ 
sion.®® 

Intent, Criminal intent ordinarily is not in¬ 
volved in the crime of unlawful possession of in¬ 


toxicating liquor,®® and a will to do the act which 
consummates the crime charged is all that is re- 
quired.®7 However, the existence of a criminal in¬ 
tent is sometimes an element of the offense,®® and 
under the provisions of some statutes the posses¬ 
sion of intoxicating liquors is not a crime unless 
accompanied by an intent to dispose of such liquor 
unlawfully or otherwise to evade the law.®® 

§ 223. - Keeping or Possessing Liquor 

for Unlawful Sale 

Under some statutes It Is an offense to possess In¬ 
toxicating liquors with intent to sell or dispose of them 
unlawfully, or to maintain possession for purposes of 
sale without compliance with statutory regulations. 

Under statutes so providing, it is an offense to 
possess liquors with intent to sell or dispose of 
them unlawfully,*^® or to maintain possession for 


able with possession thereof by his 
subsequent conduct with reference 
to it.—Morton v. State, 276 S.W. 697, 
101 Tex.Cr. 577. 

60- Ala.—Franks v. -State, 179 So. 
649, 28 Ala.App. 132—Burroughs v. 
State, 139 So. 115, 24 Ala.App. 579 
—Coggin V. State, 122 So. 1*86, 23 
Ala.App. 135—Hayes v. State, 114 
So. 674, 22 Ala.App. 264. 

Idaho.—State v. Johnson, 227 P. 1052, 
89 Idaho 440. 

Ind.—Malich v. State, 169 N.B. 531, 
201 Ind. 587. 

Iowa.—State v. Wheeler, 249 N.W. 
162, 216 Iowa 433. 

Ohio.—Glowaski v. State, 153 - N.E. 

157, 20 Ohio App. 112. 

Ky.—Wells v. Commonwealth, 299 S. 

W. 975, 221 Ky. 796. 

Okl.—Blackburn v. State, 230 P* 276, 
28 Okl.Cr. 288. 

Or.—'State v. Muetzel, 254 P. 1010, 
121 Or. 561—State v. X.a Bine, 250 
P. 738, 119 Or. 583. 

S.D.—State v. Salte, 223 N.W, 733, 54 
S.D. 636. 

Tex.—Grady v. State, 113 S.W.2d 913, 
133 Tex.Cr. 617. 

33 C.J. p 586 note 5. 

61. Ala.—Cope v. State, 131 So. 4, 
24 Ala.App. 134. 

62. Ala.—^Ex parte Christopher, 135 
So. 420, certiorari denied 135 So. 
421, 223 Ala. 363—Ex parte Stale 
ex rel. Atty. Gen., 97 'So. 426, 210 
Ala. 55—^Wilson v. City of Flor¬ 
ence, 175 So. 334, 27 Ala.App. 627 
—Haynes v. State, 167 So, 362, 27 
Ala.App. 154—^McCreless v. State, 
133 So. ’313, 24 Ala.App. 229. 

Mich.—People v. Germaine, 208 N.W. 

705, 234 Mich. 623. 

Miss.—Garland v. State, 146 So. 637, 
165 Miss. 136. 

Okl.--Roherts v. State, 12 P.2d 253, 
'5*3 Okl.Cr. 409. 

Wis.—Miller v. State, 211 N.W. 278, 
191 Wis. 477. 


Possession by peace oJBELcer of liq¬ 
uor to be used in prosecution for vi¬ 
olation of prohibition laws is not un¬ 
lawful.—^Lefler v. Commonwealth, 
287 S.W. 569, 216 Ky. 176. 

83. S.C.—State v. Atkinson, 142 S.E. 
62, 144 S.C. 6—State v. Burns. 130 
S.E. 641, 133 S.C. 238. 

64. S.C.—State v. Burns, supra. 

33 O.J. p 585 note 3. 

Trespasser 

Even trespasser on real estate 
may be guilty of storing whisky 
thereon.—State v. Holley, 134 S.E. 
213, 136 S.C. 68. 

65. 'S.C.—State v. Lewis, 186 S.E. 
375, 180 S.C. 433—State v. Burns, 
130 S.E. 641, 1’33 S.C. 238. 

Momentary possession 

The offense of storing and keeping 
in possession is not committed by 
receiving intoxicating liquors and 
having them in possession but a 
moment before they are seized.— 
State V. Freedman, 93 S.E. 13, 107 S. 
C. 4‘31. 

66. Ala,—Kiker v. State, 172 So. 290, 
233 Ala. 448—^Everett v. State, 106 
So. 680, 21 Ala.App. 195. 

Ga.—^Herbert v. State, 164 S.E. 452, 
45 Ga.App. 340. 

Pa.—Commonwealth' v. Mango, 101 
Pa. Super. 3'86. 

33 C.J. p 686 note Z, 

PelonioxLS intent not required 
U.S.—Malinow v. U. S., C.C.A.Md., 42 
F.2d '374, certiorari denied 51 S.Ct. 
79, 282 U.S. 875, 75 L.Ed. 772. 
Possession of liquor not bearing 
requisite stamps 

Fla.—Coleman v. State ex rel. Jack- 
son, 193 So, 84, 140 Fla. 772. 

S.C.—^State v. Manos, 183 S.E. 582, 
179 S.C. 45. 

Tex.—^Dickens v. State, 104 S.W.2d 
21, 132 Tex.Cr. 210. 
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Excessive alcoholic content 

(1) Under statutes prohibiting 
possession of liquor with excessive 
alcoholic content, intent of possessor 
is immaterial if liquor contains pro¬ 
hibited amount of alcohol. 

Miss.—Lowe v. City of Jackson, 179 
So. -568, 181 Miss. 296. 

Pa.—Commonwealth v. Rupert, 101 
Pa. Super. 126. 

(2) Under some statutes accused’s 
mistaken belief that liquor he pos¬ 
sessed was of less than one per cent 
alcohol, in order to exculpate him, 
must appear not to have been result 
of want of proper care.—Wise v. 
State, 70 S.W.2d 424, 126 Tex.Cr. 91. 

67. Ohio.—Boone v. State, 141 N.E. 
841, 109 Ohio St. 1. 

68. W.Va.—State v. Lee, 138 S.E. 
323, 103 W.Va. 631—State v. Lam¬ 
bert, 130 S.E. 620, 100 W.Va. 377. 

Guilty possession 

The possession of liquor contem¬ 
plated by the statute as a crime is a 
guilty possession in connection with 
ownership.—Sutherland v. Common¬ 
wealth, 198 S.E. 452, 171 Va. 485. 

69. Ind.—Borders v. State, 141 N.E. 
50, 19’3 Ind. 477. 

Minn.—State v. Kelly, 15 N.W.2d 554, 
218 Minn. 247. 

Okl.—Golden v. State, 129 P.2d 202, 
75 Okl.Cr. 121—Robinson v. State, 
108 P.2d 196, 71 Okl.Cr. 75—Thom¬ 
as V. State, 106 P.2d *836, 70 Okl. 
Cr. 404—Stump v. State, 92 P.2d 
616, 66 Okl.Cr. 391—Halton v. 

State, 60 P.2d 744, 68 Okl.Cr. 117 
—^Williams v. State, 244 P. 202, 34 
Okl.Cr. 1. 

S.D.—State V. Thieme, 224 N.W. 228, 
54 S.D. 611, followed in State v. 
Dean, 244 N.W. ‘345, 60 S.D. 280, 
and State v. Henzlik, 244 N.W. 346, 
60 S.D. 299. 

70. Ark.—^Newcomb v. State, 7 S.W. 
2d 802, 177 Ark. 509. 



48 C.J.S. 


INTOXICATING LIQUORS 


§ 223 


purposes of sale \vithout compliance with statutory 
regulations.'^! As is discussed infra § 235, this of¬ 
fense is an entirely distinct crime from the illegal 
sale or offer for sale of such liquors, and it is not 
necessary to its completion to show a sale or at¬ 
tempt to sell, or that the liquors were exposed or 
offered for sale .'^2 

To constitute the offense there must be proof that 


intoxicating liquors*^^ were kept or possessed by ac- 
cused*^^ or his agent,*^5 vvith the purpose or inten¬ 
tion on his part to sell or dispose of them unlaw¬ 
fully.*^® The possession contemplated by the stat¬ 
utes is the actual care, control, and management of 
the prohibited liquor,^’^ and it is not necessary that 
he own the liquor,*^® that his possession or control 
be exclusive,*^® or that he own or control the prem¬ 
ises in which the liquor is found,®® The place of 


Conn.—^Pickett v. Marcucci’s Liq¬ 
uors, 151 A. 526, 112 Conn. 169. 

Ill.—People V. Pederson, 248 Ill. 
App. 462. 

Okl.—Thomas v. State, 106 P.2d 836, 
70 Okl.Cr* 404. 

Pa.—Commonwealth v. Tremeloni, 93 
Pa Super. 432. 

Tex.—Rhodes v. State, 120 'S.W.2d 
1070, 13‘5 Tex.Cr. 422—McCarty v. 
State, 57 S.W.2d 114, 123 Tex.Cr. 
34. 

Va.—Burner v. Commonwealth, 123 
S.E. 324, 140 Va. 508. 

33 CJ. p 586 note 12. | 

Applicahility of statutes 

(1) Particular statutes have been 
construed with respect to time of ef¬ 
fect, amendment, and repeal. 

Ind.—Smith v. State, 14f4 K.E. 471, 
194 Ind. 686. 

N.O.—State v. Jones, 182 S.E. 699, 209 
N.C. 49. 

(2) Particular statutes have been 

held not to make It an offense to keep 
intoxicating liquor with intent to sell 
it—Hudson V. State, 154 N.E, 7, 198 
Ind. 422—Burnett v. State, 149 N.E. 
440, 196 Ind, 681—Darbyshlre v. 

State, 149 N.E. 58, 196 Ind. 357— 
Manley v. State, 149 N.E. 51, 196 
Ind. 483—'Smith v. State, 144 N.E. 
471, 194 Ind. 686—33 C.J. p 586 note 
12 [g]. 

(3) Applicability of statutes gen¬ 
erally see supra § 215. 

Possessing for sale in local option 

territory 

Tex.—Phariss v. State, 131 S.W.2d 
965, 137 Tex.Cr. 469—Rockholt v. 
State, 126 S.W.2d 48'8, 136 Tex.Cr. 
479—^Hebert v. State, 11*4 S.W.2d 
549, 1*34 Tex.Cr. 112—Cropper v. 
State, 111 S.W.2d 709, 133 Tex.Cr. 
391—Ferguson v. State, 110 S.W.2d 
61, 133 Tex.Cr. 260. 

33 C.J. p 586 note 13 [f]. 

Several kinds of liquors 

(1) Where the statute specifies 
the different liquors which it shall 
be unlawful thus to keep or possess, 
separate offenses may be committed 
by the concurrent keeping of several 
kinds of the designated liquors.— 
Hans V. State, 69 N.W. •S’BS, 50 Neb. 
150. 

(2) 'Statutes relating to possession 
for sale of intoxicating liquor and 
liquor containing excess alcohol de¬ 
nounce different offenses.—Burley v. 
State, 288 S.W. 1089, 105 Tex.Cr. 409. 


71. Ala.—^Lovett v. State, 14 So.2d 
838, 244 Ala. 601. 

Conn.—State v. Faro, 171 A. 660, 118 
Conn. 267. 

Md.—Jackson v. State, 6 A.2d 282, 
176 Md. 399—Green v. State, 18‘3 A. 
526, 170 Md. 134. 

Tex.—^Dearman v. State, Cr., 180 S. 
W.2d 366—Anderson v. State, 172 
S.W.2d 310, 146 Tex.Cr. 222. 

Xiiquor on which taxes are unpaid 
N.C.—State v. -Stevenson, 36 S.E. 2d 
5. 

Although accused is licensed or 
otherwise authorized to sell the liq¬ 
uors, under certain conditions, yet 
his actual intention to dispose of 
them unlawfully or in violation of j 
those conditions will expose him to 
prosecution under the statute. 

Ga.—Rooney v. Augusta, 46 S.E. 72, 
117 Ga. 709. 

Me.—State v. Connelly, 63 Me. 212. 

72. Tex.—Vinson v. State, 286 S.W. 
1100, 105 Tex.Cr. 107—Ludtke v. 
State, 256 S.W. 920, 96 Tex.Cr. 317. 

3'3 C.J. p 586 note 15. 

73. N.M.—State v. Hamm, 24 P.2d 
282, '37 N.M. 437. 

Tex.—Hebert v. State, 114 S.W.2d 
549, 134 Tex.Cr. 112. 

33 C.J. p 687 note 17. 

Medical preparations 

(1) Mere possession of well- 
known medical preparations contain¬ 
ing alcohol does not constitute un¬ 
lawful possession of intoxicating 
liquors for beverage purposes, but if 
one sells or deals in such a com¬ 
pound for use as a beverage, he is 
guilty of illegal possession for sale 
for beverage purposes.—State v. 
Stewart, 102 -So. 584, 167 La. 494. 

(2) Prohibited liquors generally 
see supra § 219. 

74. La—State v. Burton, ll'S So. 40, 
166 La 842. 

Tex.—Gonzales v. State, 16$ S.W.2d 
988, 143 Tex.Cr. 4'8—Miers v. State, 
60 S.W.2d 217, 124 Tex.Cr. 162, mo¬ 
tion dismissed 60 S.W.2d 788, 124 
TesuCr. 152. 

'yT’ash.—State v. Stump, 132 P.2d 727, 
16 Wash.2d 140. 

3'3 C.J. p 586 note 12 [e], p 587 note 
18. 

75. Ky.—^Toung v. Commonwealth, 
239 S.W. 1042, 194 Ky. 561. 

70. Ill.—People V. Pederson, 248 Ill. 
App. 462. 


Ky.—Baker v. Commonwealth, 143 S. 

W.2d 842, 284 Ky. 92. 

La.—’State v. Lauvet, 114 So. 151, 
164 La 543. 

Minn.—State v. Kelly, 15 N.W.3d 
654, 218 Minn, 247—State v. 

Scheid, 241 N.W. 572, 186 Minn. 
496. 

Okl.—Sparks v. State, 142 P.2d 377, 

77 Okl.Cr. 428. 

Tex.—Walton v. State. 163 S.W.2d 
203, 144 Tex.Cr. 335—VTilliams v. 
State, 138 S.W.2d 807. 139 Tex.Cr. 
35—Be Hart v. State, 36 S.W.2d 
168, 117 Tex.Cr. 176. 

Wash.—State v. 'Stump, 132 P.2d 727, 
16 Wash.2d 140. 

3‘3 C.J. p 5*87 note 20. 

Intent must be proved like any 
other element of the offense.—King 
V. State, Okl.Cr. 163 P.2d 248. 

77. Tex.—^Huggins v. State, 177 S. 
W.2d 269, 146 Tex.Cr. 606—Ezell 

V. State, 124 S.W.2d 146, 136 Tex, 
Cr. *84—Taylor v. State, 106 S.W. 
2d 1056, 132 Tex.Cr. 617—Miers v. 
State, 60 S.W.2d 217, 124 Tex.Cr. 
152, motion dismissed 60 S.W.2d 
788, 124 Tex.Cr. 152. 

“33 C.J. p 687 note 18 [a]. 

Iiiqnor found In accused’s resi¬ 
dence ordinarily may be considered 
to be in his possession.—^Peters v. 
State, 151 S.W.2d 692, 142 Tex.Cr. 
146. 

78. Tex.—Huggins v. State, 177 S. 

W. 2d 269, 146 Tex.Cr. 606—Hoff¬ 
man V. State, 70 S.W.2d 182, 126 
Tex.Cr. 114—Miers v. State, 60 S. 
W.2d 217, 124 Tex.Cr. 152, motion 
dismissed 60 S.W.2d 788, 124 Tex. 
Cr. 152—Whittington v. State, 38 
S.W.2d 814, 118 T6X.Cr. 362—^Poole 

V. State, 21 S.W.2d 529, 113 Tex.Cr. 
g43_Vinson v. State, 286 S.W. 
1100, 105 Tex.Cr. 107. 

33 C.J. p 587 note 21. 

Property of third person 
Accused may keep or have posses¬ 
sion of liquor for unlawful sale, al¬ 
though it is the property of a third 
person.—^Walker v. State, 45 S.W.2d 
987, 119 Tex.Cr. 330—33 O.J. p 587 
note 21. 

79. Tex.—^Huggins v. State, 177 S. 

W. 2d 269, 146 Tex.Cr, 606—McCar¬ 
ty V. State, 57 S.W.2d 114, 123 Tex. 
Cr. 34. 

80. Tex.—^McCarty v. State, supra— 
Hildebrand v. State, 39 S.W. 2d 774, 
115 Tex.Cr. 245—Toung v. State, 
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unlawful keeping or possessing must, of course, be 
within the jurisdiction, but the place of intended 
sale is not generally material, except on the ques¬ 
tion whether it was within or without the state. 

In a prosecution for having in possession intoxi¬ 
cating liquor for purposes of sale, the amount kept 
on hand by accused ordinarily is immaterial 
but the possession of only a small quantity may be 
proof negativing the existence of an intent to sell.^^ 

§ 224. Being a Common Seller 

Under some statutes It is a crime to be a common 
seller of Intoxicating liquors, and the offense consists 
In a frequent repetition of the act of selling without au¬ 
thority, whether or not from a fixed place of business. 

Under some statutes it has been made an offense 
to be a “common seller’’ of intoxicating liquors. 
While the offense consists in a frequent repetition 
of the act of selling without authority,^5 such sales 
need not be made from a fixed place of business to 
be criminals^ If the statute does not declare 
how many separate sales must be shown in or¬ 
der to convict of this offense, it is sufficient to 
show that selling liquor was the common and 
ordinary business of accused and he may be found 
guilty without proof of any particular or fixed 
number of sales.^*^ An accused cannot be found 
guilty of being a common seller of liquor simply 


because he has paid the United States tax as 
a retail liquor dealer.^S The separate sales and 
the “being a common seller” are distinct offenses, 
so that one may be convicted and punished for 
each illegal sale which he makes, and, if he makes 
a sufficient number of sales, he may also be pun¬ 
ished for being a common seller.S^ 

§ 225, Carrying on Business of Liquor Sell¬ 
ing 

It is an offense under some statutes to engage in, 
or carry on, the business of selling liquor unlawfully. 

Under some statutes it is an offense to engage 
in, or carry on, the business of selling liquor un¬ 
lawfully.^® To constitute the offense, there must 
be an intention to traffic in liquors as a business,®^ 
and mere transportation and possession of intoxi¬ 
cants for personal use and not for sale is not with¬ 
in the statute.®2 

Under some statutes one or more actual transac¬ 
tions or sales must be shown,®® but under other stat¬ 
utes actual sales are not necessary to a conviction 
if it is otherwise shown that accused was engaged 
in the business.®^ An occasional sale of liquor by 
one pursuing a different occupation, although it may 
be incidental to his business, does not make him an 
offender against such a statute,®^ although, on the 


10 ■S.W.2d 1008, 111 Tex,Cr. 17— 
Gann v. State, 6 S,W.2d 751, 109 
Tex.Cr. 640—Casey v. State, 265 S. 
W. 150, 9-8 Tex.Cr. 18'3. 

Antomo'bile 

Minn.—State v. Mueller, 16 N.W.2d 
777, 218 Minn. 450. 

81. Iowa.—State v. Viers, 48 N.W. 
732, 82 Iowa 397. 

33 C.J. p 587 note 23. 

82. N.C.—State v. Simmerson, 98 S. 
B. 784. 177 N.C. 545. 

Tex.—Cothran v. State, 123 S.W.2d 
667, 136 Tex.Cr. 75. 

Prlma facie evidence 

Statutory provision that posses¬ 
sion in excess of one quart of in¬ 
toxicating- liquor is prima facie evi¬ 
dence of an intent to sell intoxicat¬ 
ing- liquor does not mean that a 
conviction of unlawful possession 
of intoxicating liquor may not be 
had where there is possession of 
less than one quart.—Sparks v. 
State, 142 P.2d 377, 77 Okl.Cr. 428. 

83. Tex.—^Anderson v. State, 84 S. 
W.2d 458, 128 Tex.Cr. 646. 

84r. Me.—State v. Douglass, 116 A. 

28, 121 Me. 137. 

33 O.JT. p 588 note 35. 

85. Vt.—State v. Nutt 28 Vt. 598. 

Three separate sales of liquor are 
suflacient evidence of the character 
of accused as a common seller under 


some statutes.—State v. Day, 37 Me. 
244—33 C.J. p 688 note 36 [a]. 

86. Me.—State v. Grames, 68 Me. 
418. 

87. Me.—State v. Lament, 127 A. 
906, 124 Me. 287. 

33 C.J. p 588 note 36. 

88. Me.—State v. O’Connell, 19 A. 
86, 82 Me. 30—State v. Intoxicat¬ 
ing Liquors, 12 A. 794. 80 Me. 67. 

89. Mass.—Commonwealth v. Por¬ 
ter, 4 Gray 426. 

R.I.—State V. Johnson, 3 R.I. 94. 

90. La.—State v. Bernard, 16 So.2d 
454, 204 La. 844. 

N.D.—State v. Chambers, 280 N.W. 
196, 68 N.D. 410, appeal dismissed 
Chambers v. State of North Da¬ 
kota, 69 S.Ct. 688, 306 U.S. 666, 
83 L.Ed. 1061. 

33 C.J. p 587 note 26. 

Purchasing liquor for resale at 
wholesale 

The statute prohibiting persons 
from engaging in business of pur¬ 
chasing liquor for resale at whole¬ 
sale without basic permit prohibited 
the selling of liquor to trade buy¬ 
ers without a basic permit, and did 
not require proof that liquor was 
purchased for the particular purpose 
of selling It to trade buyers.—^East¬ 
man V. United States, C.C.A.MO,, 153 
F.2d 80. 


The liquor business is lawful only 
to extent and In manner permitted 
by statute.—Commonwealth v. Speer, 
42 A.2d 94, 157 Pa.Super. 197. 

91. La.—State v. Richards, 17 So.2d 
567, 205 La. 410. 

33 C.J. p 587 note 27. 

Buying, selling, dealing, or trading 
To “engage in the business of han¬ 
dling intoxicating liquors,” within 
meaning of ordinance, means to en¬ 
gage in the business of buying and 
selling, or dealing or trading in in¬ 
toxicating liquors, the word “en¬ 
gage” meaning to embark in any 
“business” and the word “handle” 
meaning to buy and sell, to deal In. 
—State V. Bernard, 16 So.2d 454, 204 
La. 844. 

92. La.—State v. Richards, 17 So.2d 
667, 205 La. 410—State v. Bernard, 
16 So.2d 454, 204 La. 844. 

Bootlegger 

Mere possession of prohibited liq¬ 
uors does not constitute possessor 
a “bootlegger.”—Grimes v. State, 128 
So. 120, 23 Ala.App. 611. 

93. U.S.—U. S. V. Bonham, D.C.S.C., 
31 P. 808. 

33 C.J. p 587 note 27. 

94. Tex.—Williams v. State, 6 S.W. 
136, 23 Tex.App. 499. 

95. U.S.—U. S. V. Jackson, C.C.Va., 
26 P.Cas.No.15,455, 1 Hughes sft. 

33 C.J. p 587 note 28. 
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other hand, is is not necessary to a conviction to 
show that the traffic in liquors was his sole occupa¬ 
tion or the principal part of his business.^^ Ex¬ 
cept where it is otherwise provided by statute, 
a single unlawful sale may not be enough to con¬ 
stitute this offenseS^ unless it is shown to have been 
made in pursuance of an intention to engage in or 
to continue the business, or unless it is shown to be 
part of an actual and continuous business.^^ It 
need not be shown that accused owned the liquor 
dealt in if he had possession of it in the sense of 
control and power of disposal.^ 

§ 226. Keeping Disorderly House 

In some jurisdictions the keeping of a place where 
intoxicating liquors are dispensed in violation of law 
may render one liable for the offense of keeping a dis¬ 
orderly house. 

Apart from express statutory provision, the keep¬ 
ing of a place where intoxicating liquors are sold 
in violation of law may render one liable for the 
offense of keeping a disorderly house ,2 particularly 
where the liquors are consumed on the premises and 
the persons to whom the sales are made behave in 
such a manner as to disturb the neighborhood.^ 
Keeping a place where liquors are sold in a dis¬ 
orderly manner is expressly made an offense by 
some statutes,^ and, under such provisions, a house 


§ 227 

where liquor is sold without a license,^ or a house 
located in prohibition territory, where nonintoxi¬ 
cating malt liquors, requiring a federal license, are 
sold,® is a disorderly house. 

§ 227. Keeping Place for Unlawful Sale or 
Liquor Nuisance 

a. Keeping place for unlawful sale 

b. Maintaining liquor nuisance 

a. Keeping Place for Unlawful Sale 

Under some statutes it Is an offense to keep or main¬ 
tain a place where intoxicating liquors are sotd, furnish¬ 
ed, or given away In violation of law; but it is not al¬ 
ways necessary to prove an act of sale or offer to sell 
if it otherwise appears that the place is of the kind 
denounced by the statute. 

Some statutes make it an offense to keep or main¬ 
tain a place where intoxicating liquors are sold, 
furnished, or given away in violation of law.^ So, 
under the terms of particular statutes, it is unlaw¬ 
ful to keep or maintain a tenement for the unlawful 
keeping or sale of liquor,® or to keep a public sa¬ 
loon or barroom,® a public drinking place,a “place 
of public resorf' for illicit selling or drinking, 
a place “where it is reputed that intoxicating liq¬ 
uors are sold or kept for sale, ”^2 a “blind tiger, 
or the like.^* 
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96. Ala.—^Koopman v. State, 61 Ala. 
70. 

33 C.J. p 687 note 29, 

97. N.D.—State v. Panchub, 207 N. 
W. 991, 63 N.D. 669. 

S.D.—State v. Hays, 162 N.W. 311. 
38 S.D. 546. 

98. Ala.—Buckhalt v. Enterprise, 69 
So. 226> 4 Ala.App. 293. 

83 O.J. p 587 note 31. 

99. Ala.—Abel v. State, 8 So. 760, 
90 Ala. 631. 

Vt—State V. Chandler, 16 Vt 425. 

1. N.D.—State v. Chambers, 280 N. 
W. 196, 68 N.D. 410, appeal dis¬ 
missed Chambers v. State of North 
Dakota, 69 S.Ct. 688, 306 U.S. 666, 
83 L.Ed. 1061. 

2. N.y.—People v. Vandewater, 164 
N.E. 864, 260 N.T. 83. 

Tippling house as disorderly house 
see Disorderly Houses § 4 f (3). 

3. N.Y'—^People v. Vandewater, su¬ 
pra. 

4. Indf—Overman v. State, 88 Ind. 

6 . 

5. Tex,—Jollff V. State, 109 S.W. 
176, 63 TexCr, 61, followed in 
Webber v. State, Cr., 109 S.W. 182. 

33 C.J. p 590 note 94. 

6. Tex.—State v. Duke, 137 S.W. 
654, 104 Tex. 356, motion overruled 
138 S.W. 385,il04 Tex. 365—John¬ 
son T. Elliott, CivA-PP., 168 S.W. 
968. 


7. Cal.—Sandelin v. Collins, 33 P.2d 
1009, 1 Cal.2d 147, 98 A.L.K. 956. 
Wash.—State v. Norman, 297 P. 216, 
161 Wash. 626. 

33 C.J. p 689 note 62. 

Offense as distinct from offense of 
unlawful selling or transporting 
see infra § 236. 

Accused’s home may he place 
maintained for sale of intoxicating I 
liquor.—State v. Burke, 271 P. 333, 
149 Wash, 620—State v. Rohde, 248 
P. 67, 140 Wash. 47. 

Source of supply 

If person maintains place where 
Intoxicating liquor can be purchas¬ 
ed. he is guilty of maintaining place 
therefor, regardless of source of 
supply.—State v. Erlich, 282 P, 220, 
154 Wash. 336. 

Fxohihited liquors 

(1) Accused’s guilty connection 
with prohibited liquors must be es¬ 
tablished by the evidence.—^Harvey 
y. State, 3 So.2d 142, 30 Ala.App. 
216. 

(2) Sale of denatured alcohol in 
accordance with government formula 
was not violation of statute defining 
crime of being jointlst.—State v. 
Porter, 265 P. 116, 143 Wash. 333. 

(3) Prohibited liquors generally 
see supra §§ 216-219. 

& Mass.—Commonwealth v. Mullen, 
44 N.E. 343, 166 Mass. 377. 

38 C.J. p 589 note 63. 
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9. Cal.—^Hammond v. McDonald, 122 
P.2d 332, 49 Cal.App.2d 671. 

Mass.—Commonwealth ▼. Rogers, 
135 Mass. 536. 

“Open saloon” 

Tex.—^Austin v. State, 138 S.W.2d 
’ 1080, 139 TexCr. 63—Shelton v. 
State, 138 S.W.2d 1078, 139 Tex.Or. 
126. 

la Cal.—Sandelin v, Collins, 33 P. 
2d 1009, 1 Cal.2d 147, 93 A.L.R. 
956. 

11. Ohio.—O’Keefe v. State, 24 Ohio 
St 175. 

33 O.J. p 589 note 65. 

12. Conn.—^Lokes v. Kondrotas, 134 
A 246, 104 Conn. 703. 

33 C.J. p 689 note 66, 

Actual keeping required 
Notwithstanding the words, “or is 
reputed to be,” it is only the keep¬ 
ing of a place where liquor is in fact 
kept for illegal sale or exchange that 
is penalized.—^Lokes v. Kondrotas, 
supra. 

13. Ga.—Callaway ▼, Mims, 62 S.E. 
664, 6 GaApp. 9. 

33 C.J. p 589 note 67—8 C.J. p 1124 
notes 30-32. 

“Blind tiger” defined see supra § 15. 

14. Cal.—Sandelin v. Collins, 33 P.. 
2d 1009, 1 Cal.2d 147, 93 AL.R. 
956. 

33 C.J. p 689 note 6A 
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.To warrant conviction for keeping a place for 
unlawful sale, the evidence must make out the par¬ 
ticular offense charged, as distinguished from other 
forms of violation of the liquor laws,i5 and show 
a keeping or maintaining by accused as the owner 
or proprietor of the place,or otherwise distinctly 
connect him with the offense.^7 xhe character of 
the place, if more particularly described in the stat¬ 
ute, must also be shown by the evidence.^s jf the 
statutory offense consists in keeping a place ‘‘for” 
the unlawful sale of liquor, there must be a purpose 
to use it in that manner,^9 although that need not 
be the sole or the main purpose of the building.^O 
If, however, the statute is directed against the main¬ 
tenance of a place “where” liquors “are” unlawful¬ 
ly sold, the fact of selling at such place is the es¬ 
sential thing, not the intent with regard to the use 
of the place.21 It is not always necessary, however, 
to prove an act of sale or offer to sell,^^ although 
it is competent to put in evidence specific instances 
of illegal selling to show the character of the place 


as within the prohibition of the statute.^S It has 
been held that proof of a single unlawful sale will 
not in itself show a keeping for unlawful sale,24 but 
such proof may be sufficient to warrant conviction 
when considered in connection with attendant cir- 
cumstances.25 

b. Maintaining Liquor Nuisance 

One who by ownership, control, or operation keeps 
OP maintains a place for the performance of unlawful 
or forbidden acts with respect to Intoxicating liquors 
is criminally liable under some statutes for maintain¬ 
ing a nuisance, and, apart from express provision, prem¬ 
ises operated In a disorderly manner constitute a pub¬ 
lic nuisance. 

The keeping of a place where intoxicating liquors 
are sold as beverages, if conducted in an orderly 
manner, does not constitute a public nuisance at 
common law,^® even though such sales are unlaw¬ 
ful but such a place is a nuisance if it is actu¬ 
ally disorderly.28 Under some statutes, however, 
it is expressly made an offense to maintain a liquor 
nuisance^® and it is not necessary to the commis- 


Other statutory offenses 

(1) Maintaining: a “joint*’—State 
V. Lesch, 232 P. 302, 132 Wash. 309. 

(2) Keeping: a place or resort 
where prohibited liquors or bever¬ 
ages are kept to be drunk upon or 
about the premises.—Harvey v. 
State, 3 So.2d 142, 30 Ala.App. 216. 

15. Wis.—State v. Gumber, 37 Wis. 
298. 

33 O.J. p 690 note 78. 

16. Ind.—Gable v. State, 121 N.B. 
113, 187 Ind. 706. 

33 C.J. p 690 note 79. 

Continuity of ownership need not 
be shown.—State v. Tracey, 254 P. 
284, 142 Wash. 612. 

Personal presence unnecessary 
One may be guilty of maintain¬ 
ing a place for the sale of liquor, al¬ 
though he never goes about it.— 
State V. Rohde, 248 P. 67, 140 Wash. 
47. 

Actual knowledge of sales 

In a prosecution for keeping a 
place where intoxicants are sold 
contrary to law, it is not necessary 
to prove actual knowledge on the 
part of the keeper of the premises 
of unlawful sales made thereon, 
where such sales were made by one 
placed by him in charge of the 
premises.—State v. Fuller, 32 Ohio 
Cir.Ct. 465—^Mignery v. State, 29 
Ohio Cir.Ct.,N.S.. 634. 

17. Iowa.—State v. Marx, 205 N.W. 
618, 200 Iowa 884. 

33 C.J. p 690 note 80. 

Agent 

Person may act as agent of an¬ 
other in procuring intoxicating liq¬ 
uor, and not be guilty of maintain¬ 
ing place for unlawful sale thereof. 


—State V. Erlich, 282 P. 220, 164 
Wash. 336. 

18. Cal.—^Hammond v. McDonald, 
122 P.2d 332, 49 Cal.App.2d 671. 
33 C.J. p 590 note 81. 

Restaurant or saloon 

Whether a given place is a bona 
fide restaurant, in which intoxicat¬ 
ing liquor other than beer may le¬ 
gally be sold for consumption on 
the premises, or is so operated as 
to be a public saloon, bar, or bar¬ 
room in which such sale would be 
illegal, is a question of fact.—^Ham¬ 
mond V. McDonald, supra. 

19- Ark.—Ramsey v. State, 11 Ark. 
36. 

20. Wash.—State v. Nadeau, 270 P. 
96, 149 Wash. 40. 

33 C.J. p 689 note 70. 

Restaurant 

Defendants conducting unlawful 
sale of liquor at place as business 
were guilty as jointists, although 
principal business of place was that 
of restaurant operated by another.— 
State V. Colotis, 276 P. 857, 151 
Wash. 667. 

21. Tex.—Shelton v. State, 138 S.W. 
2d 1078, 139 Tex.Cr. 126. 

33 C.J. p 690 note 71. 

Mere purpose or intention. 

On an indictment for maintaining 
a place used for the unlawful sale of 
liquors, there must be evidence of 
something more than accused’s mere 
purpose or intention to use the prem¬ 
ises in such manner.—State v. Tier¬ 
ney, 37 N.W. 176, 74 Iowa 237—33 
C.J. p 590 note 73. 

22. Cal.—Sandelin v. Collins, 33 P. 
2d 1009, 1 Cal.2d 147, 93 A.L.R. 
956. 

33 C.J. p 690 note 74. 
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23. Mich.—People v. Caldwell, 65 N. 
W. 213, 107 Mich. 374. 

33 C.J. p 590 note 75. 

24. Mass.—Commonwealth v. Hayes. 
23 N.E. 216, 150 Mass. 506. 

33 C.J. p 590 note 76. 

25. Ohio.—Sanders v. State, 34 Ohio 
Cir.Ct. 226, 20 Ohio Cir.Ct,N.S., 
395, 1 Ohio App. 306. 

33 C.J. p 590 note 77. 

26. Ind.—Sopher v. State, 81 N.E. 
913, 169 Ind. 177, 14 L.RA.,N.S., 
172, 14 Ann.Cas. 27. 

N.Y.—People v. Cook, 221 N.Y.S. 96, 
220 App.Div. 110, affirmed 162 N.E. 
539, 24o N.Y. 597—People v. Bor¬ 
den, 236 N.Y.S. 126, 134 Misc. 650 
—Boliver v. Monnat, - 224 N.Y.S. 
535, 130 Misc. 660—People v. Con¬ 
ti, 216 N.Y.S. 442, 127 Misc. 244. 
Nuisance subject to abatement or in¬ 
junction see infra § 408. 

27. Okl.—Territory v. Robertson, 92 
P. 144, 19 Okl. 149. 

Aooused^s violation of Volstead 
Act did not of itself render him 
guilty of maintaining public nui¬ 
sance.—People V. Vandewater, 164 N. 
E. 864, 250 N.Y, 83. 

28. Ky.—^Jung Brewing Co. v. Com¬ 
monwealth, 96 S.W. 695, 123 Ky. 
607, 29 KyL.. 939, 124 Am.S.R. 376. 

N.Y.—People v. Vandewater, 164 N. 
E. 864, 260 N.Y. 83—People v. 
Wade, 214 N.Y.S. 187, 126 Misc. 
574, opinion supplemented 214 N.Y. 
S. 781, 126 Misc. 762, reversed on 
other grounds 217 N.Y.S. 486, 127 
Misc. 693. 

Okl.—King V. State. 109 P.2d 836, 71 
Okl.Cr. 158. 

29. Ind.—Manley v. State, 149 N.E. 

61, 196 Ind. 483—Shacklett v. 

1 State. 147 N.E. 326, 196 Ind. 114. 
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sion of the offense that the premises be operated in and proof of a criminal intent ordinarily is nnnec- 
a disorderly manner^O or that there be a prior ad- essary.33 To constitute the offense, it is sufficient 

judication under civil proceedings that the place and necessary that the place in question be kept or 

is a public nuisance.^l maintained for the performance of unlawful or for- 

Such statutes are primarily directed against the t>idden acts,34 which may consist, according to the 
place rather than the acts done there, that is, crim- various statutes, in sales of liquor in violation of 
inality lies not so much in making illegal sales of some law or ordinance,35 sales for an unlawful pur- 

liquor, or the like, as in the use or maintenance of pose by one who holds a license or permit author- 

a building or place for such unlawful purposes,32 izing him to sell for lawful purposes,35 or sales by 


Me.—State v. Shortwell, 139 A. 677, 
126 Me. 484. 

Ohio.—Spfortza v. State, 11 Ohio 
App. 332—State ex rel. Boli v. 
Richardson, 24 Ohio N.P.,N.S., 540. 
33 C.J. p 588 note 48. 

Statute held not repealed 
Ala.—^Harvell v. State ex rel. San¬ 
ford, 179 So. 233, 235 Ala. 329. I 
Volstead Act 

(1) Under the Volstead Act any¬ 
place where intoxicating liquor was 
manufactured, sold, kept, or bar¬ 
tered in violation of the act and all 
liquor and property kept and used 
in maintaining it was a common nui¬ 
sance.—Schechter v. U. S., C.C.A.N. 
Y., 7 F.2d 881, certiorari denied 46 
S.Ct. 21, 269 U.S. 561, 70 L.Ed. 412. 

(2) Another statute providing for 
notice to one maintaining public nui¬ 
sance was inapplicable to common 
nuisance under Volstead Act—Peo¬ 
ple V. Pozzi, 266 P. 860, 91 Cal.App. 
160. 

(8) It was held that counts for 
the unlawful possession of liquor 
and for the maintenance of a nui¬ 
sance in respect thereof charged a 
single offense.—Muncy v. U. S., C.C. 
A.W.Va., 289 P. 780. 

(4) According to other decisions 
the offense of unlawful possession 
was not necessarily included as one 
of the elements of the offense of 
maintenance of a nuisance even 
though the possession existed at the 
same time as the maintenance of 
the nuisance. 

U.S.—Peinberg v. U. S., C.C.AColo., 
2 P.2d 955. 

Alaska.—^Ex parte Rudy, 7 Alaska 
446. 

30. Ind.—^Alyea v. State, 147 N.E. 
144, 196 Ind. 364. 

31. Okl.—Green v. State, 243 P. 533, 
33 Okl.Cr. 268, modified on other 
grounds 244 P. 209, 33 Okl.Cr. 412. 

32. Cal.—People v. Bettencourt, 1 
P.2d 494, 116 CaLApp. 387. 

Ind.—Brown v. State, 147 N.E. 136, 
196 Ind. 77. 

33 C.J. p 688 note 49. 

What constitutes hnUding, place, or 
texLement 

(1) Word ‘‘place,” as used in law 
defining common nuisance as room, 
house, building, boat, vehicle, struc¬ 
ture, or place where liquor is sold, 


is limited to things of same kind.— 
Koth v. U. S., C.C.A.Idaho, 16 P.2d 
59. 

<2) Premises entirely uninclosed 
have been held not within the pro¬ 
hibition of some statutes.—Chief 
Eagle Feather v. State, 167 N.E. 147, 
89 Ind.App. 600. 

(3) Under other statutes, when¬ 
ever a place becomes one of assem¬ 
blage of intoxicating liquors not 
in transit, but held there for the 
purpose of unlawful sale, it there¬ 
by becomes a “place” of nuisance 
regardless of its physical nature.— 
State V. Johnson. 204 N.W. 273, 200 
Iowa 324. 

(4) So it has been held that a 
nuisance may be maintained out¬ 
doors in such places as a brush 
patch, a row of trees, a trench, or a 
depression in the ground.—State v. 
Bryant, 225 N.W. 854, 208 Iowa 816 
—State V. Cahalan, 214 N.W. 612, 
204 Iowa 410—State v. Elliott, 199 
N.W. 270, 198 Iowa 71. 

(6) Other cases.—State v. Clark, 
288 S.W. 77, 221 Mo.App. 893—33 C. 
J. p 688 note 49 [a]. 

33. Cal.—People v. Frankovich, 221 
P. 671, 64 CaLApp. 184. 

34. U.S.—Ayers v. U. S.. C.C.A.Ark., 
68 P.2d 607—Lockhart v. U. S., C. 
C.A.Wash., 35 P.2d 906. 

Ind.—Potter v. State, 168 N.E. 698, 
90 Ind.App. 410. 

Pa.—Commonwealth v. Simon, 6 Pa. 
Dist. & Co. 93. 

Wyo.—State v. Crump, 246 P. 241,! 

35 Wyo. 41. 

Main purpose of place 

It is not necessary that the sale 
of liquor should be the main pur¬ 
pose of the place or one of its 
main purposes. 

Ind.—Busch v. State. 165 N.E. 660, 
92 Ind.App. 122, rehearing denied 
167 N.E. 144, 92 Ind.App. 122, 

transfer denied In re Petition to 
Transfer Appeals, 174 N.E, 812, 
202 Ind. 366. 

Iowa.—State v. Friend, 220 N.W. 59, 
206 Iowa 616. 

R,I.—State V. Hoxie, 22 A 1069, 15 
R.I. 1, 2 Am.S.R. 838. 

Volstead Act 

(1) It was a nuisance under such 
statute to keep liquor unlawfully 
for sale or barter, or other com¬ 
mercial purpose.—^U. S, v. Gowen, C. 
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C.AN.T., 40 F.2d 593, reversed on 
other grounds Go-Bart Importing Co. 
V. U. S.. 51 S.Ct. 153, 282 U.S. 344, 
75 L.Ed. 374—Rhodes v. U, S.. C.C.A 
Wash., 39 F.2d 1—Murphy v. U. S., 
C.C.A.MO., 18 P.2d 509—Rossi v. U. 
S., C.C.A.C 0 I 0 ., 16 F.2d 712, vacated 
in part on other grounds 21 F.2d 747 
—McLean v. U. S„ C.C.AWash., 8 
P.2d 738—Feinberg v. U, S., C.C.A 
Colo., 2 F.2d 955. 

(2) Maintaining a place where 
customers habitually brought and 
consumed their own liquor constitut¬ 
ed “keeping of liquor for commercial 
purposes” rendered criminal by the 
statute.—Pritzel v. U. S., C.C.AI11., 
17 F.2d 965, certiorari denied 48 S.Ct. 
29, 275 U.S. 532, 72 L.Ed. 411—No¬ 
tary V. U. S.. C.C.AColo., 16 P.2d 
434, 49 AL.R. 1446—Rossi v. U. S., 
C.C.A.C 0 I 0 ., 16 F.2d 712, vacated in 
part on other grounds 21 P.2d 747. 

(3) Mere transportation of whisky 
did not constitute a nuisance.—Cut- 
tera v. U. S., C.C.ALa., 31 P.2d 439 
—McLean v. U. S., C.C.A.Wash., 8 
F.2d 738—Green v. U. S., C.C.AOhio, 

8 P.2d 140—U. S. V. Emmons, D.C. 
Cal., 3 P.2d 503. 

35. U.S.—Sondericker v. U. S., CC. 
AWis., 41 F.2d 144—Hogrefe v. 
U. S., O.C.AWash., 30 P.2d 640— 
Enable v. U. S„ C.C.AOhio, 9 P. 
2d 667. 

Me.—State v. Fletcher, 136 A 908, 
126 Me. 163. 

Va.—McCullough v. Commonwealth, 
27 S.E.2d 904, 182 Va. 26. 

33 C.J. p 689 note 62—8 C.J. p 1124 
notes 30 [e] (2), 32 [aj (5). 

The mere soliciting of orders for 
liquors from a room in connection 
with other uses is not sufficient to 
constitute a nuisance therein.—^U. 
S. V. Lefkowitz, N.T., 62 S.Ct. 420, 
285 U.S. 452, 76 L.Ed. 877, 82 AL.R, 
776. 

Premises used as office held not 
within statute 

U.S.—Miller v. U. S., C.C.AOhio, 300 
F. 529, certiorari denied 46 S.Ct, 
123, 266 U.S. 624, 69 L.Ed. 474. 

36. Iowa,—Craig v. Werthmueller, 
43 N.W, 606, 78 Iowa 698. 

33 C.J. p 589 note 53. 

Druggists or pharmacists 
Iowa.—Hall v. Coffin, 79 N.W. 274, 
108 Iowa 466. 

33 C.J, p 589 note 63 [a]. 
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a licensed dealer at prohibited times, as on Sun¬ 
day,or in the illegal storage or keeping of liq¬ 
uors for sale,3S the illegal maintenance of a place 
of resort for the consumption or dispensing of liq¬ 
uor, or permitting the assembling of vicious per¬ 
sons, drunkenness, or other disorderly conduct on 
the premises.^® However, the mere possession of 
intoxicating liquors in a place not shown to be main¬ 
tained for unlawful sale or other prohibited pur¬ 
pose does not constitute a nuisance.^! 

Generally some continuity of action with respect 
to the prohibited use of a place must be shown to 
render it a nuisance,^^ and a single sale of liquor 
in the place, standing alone, is not sufficient to con¬ 
stitute the offense,43 although proof of such a sale, 
in connection with attendant circumstances, may 
warrant a conviction.'^^ 

Ownership or control. To warrant conviction 
for maintaining a liquor nuisance, it must be shown 
that accused by his ownership or control was ei¬ 
ther maintaining the place or was connected in 
some way with its maintenance, knowing its char¬ 
acter,^5 whether alone or together with others,^® 
and it is insufficient to show that he merely resort¬ 
ed to the place for the purpose of purchasing liq- 
uor.'^'^ Ownership of the premises is not an essen¬ 
tial element of the offense if accused otherwise con¬ 
trolled and operated the place.^^ 


§ 228, Keeping Tippling House 

Keeping a tippling house in an unlawful manner 
may constitute an offense. 

It is sometimes made a statutory offense to keep 
a tippling house in an unlawful manner,^9 and such 
conduct may also be an offense under the laws re¬ 
lating to disorderly houses considered in Disorder¬ 
ly Houses § 4 f (3). A tippling house is generally 
defined as a house where intoxicating liquor is il¬ 
legally sold in small quantities to persons resorting 
thereto for the purpose of drinking it on the prem- 
ises.50 

§ 229. Permitting Drunkenness 

As is discussed supra § 227 b, permitting drunk¬ 
enness on premises where liquor is sold may render 
the owner or operator liable for maintaining a nui¬ 
sance, and as is discussed infra § 258, it is an of¬ 
fense under some statutes to sell liquor to drunk¬ 
ards or intoxicated persons. 

Examine Pocket Parts for later cases. 

§ 230. Permitting Gaming 

Permitting gaming In premises where liquor Is sold 
Is an offense under some statutes. 

Permitting premises where liquor is sold to be 
used for purposes of betting or gambling is an of¬ 
fense under some statutes.®^ 


37. RI.—state v. Morehead, 47 A. 
545. 22 R.I. 272. 

Wis.—State v. Wacker, 38 N.W. 189, 
71 Wis. 672. 

38. Iowa.—State v. Bruns, 232 N.W. 
684, 211 Iowa 826. 

Wis.—Bomblnskl v. State, 197 N.W. 

715, 183 Wis. 351. 

33 O.J. p 589 note 55. 

39. Cal.—^People v. Arnold, 288 P. 
28, 106 Cal.App.Supp. 763. 

Ind.—Poland v. State, 166 N.E. 676, 
89 Ind.App. 454. 

Me.—State v. Eastern S. S. Lines, 
126 A. 209, 124 Me. 76. 

40. Cal.—^People v. Montoya, 28 P. 
2d 101, 137 Cal.App.Supp. 784. 

33 C.J. p 589 note 56. 

4L Cal.—^People v. Buonocore, 238 
P. 812, 73 CaLApp. 208—People v. 
Mehra, 238 P. 802, 73 Cal.App. 162. 
Ind.—^Heyverests v. State, 174 N.E. 
710, 202 Ind. 359—^Beemer v. State, 
147 N.E. 276, 196 Ind. 95. 

Minn.—State v. Tremont, 240 N.W. 
118, 185 Minn. 101. 
trader tke Volstead Act, the keep¬ 
ing: of intoxicating- liquor in a stor¬ 
age warehouse for private consump¬ 
tion by the owner was not a nui¬ 
sance.—Street v. Lincoln Safe De¬ 
posit Co., N.T., 41 S.Ct. 31, 254 U. 
S. 88, 65 L.Ed. 161, 10 A.L.R. 1648. 


42. U.S.—U. S. V. Hill, D.C.Md., 1 
F.2d 964—Hattner v. U. S., C.C.A. 
Ohio, 293 P. 381. 

Ind.—Gavin v. State, 164 N.E. 872, 
199 Ind. 38. 

33 C.J. p 689 note 52 [a] (2). 

43. U.S.—Schechter v. U. S., C.C.A. 
N.Y., 7 F.2d 881, certiorari denied 
46 S.Ct. 21, 269 U.S. 661, 70 L.Ed. 
412. 

Cal.—People v. Calvert, 261 P. 244, 
80 CaLApp. 60. 

Ind.—Gavin v. State, 154 N.E. 872, 

199 Ind. 38. 

Mont.—State v. Kepler, 250 P. 603, 
77 Mont. 307. 

33 C.J. p 689 note 52 [a]. 

44. U.S.—Marco v. U. S., C.C.A.Cal., 
26 P.2d 315, certiorari denied 49 
S.Ct 19, 278 U.S. 613, 73 L.Ed. 
637—Schechter v. U. S., C.C.A.N.T., 
7 P.2d 881, certiorari denied 46 S. 
Ct 21, 269 U.S. 661, 70 L.Ed. 412. 

Cal.—People v, Calvert 251 P. 244, 
80 CaLApp. 60. 

33 C.J. p 589 note 62 [a]. 

45. U.S.—^Ayers v. U. S., C.C.A.Ark., 
68 P.2d 607—U. S. v. Dibella, O.C. 
A.N.T., 28 P.2d 806, certiorari de¬ 
nied Di Bella v. U. S., 49 S.Ct. 187, 
278 U.S. 658, 73 L.Ed. 666. 

Ind.—Brecount v. State, 5 Ind. 499. 
Iowa.—State v. Marx, 205 N.W. 618, 

200 Iowa 884. 


Knowledge of actual sale 
Where there is sufficient evidence 
to show that accused maintained a 
nuisance in violation of liquor act, 
by keeping intoxicating liquors in 
his saloon for sale, it is not neces¬ 
sary to prove that he had knowledge 
of any actual sale.—^Wiggins v. U. 
S., C.C.A.N.T., 272 P. 41. 

46. Kan.—State v. Clark, 230 P. 
318, 117 Kan. 133. 

47. Iowa.—State v. Marx, 206 N.W. 
618, 200 Iowa 884. 

48. U.S.—Manzel v. U. S., C.C.A. 
Ohio, 19 P.2d 139—Brownlow v. 
U. S., C.C.A.Wash., 8 P.2d 711. 

Construction or ownership of hnild- 
Ing 

To sustain a conviction for main¬ 
taining a liquor nuisance, it is suf¬ 
ficient if accused made use of the 
building or place for that purpose, 
and it is not necessary for the 
building to have been constructed or 
to be owned by accused.—State v. 
Kinart, 193 N.W. 413, 196 Iowa 492 
—33 C.J. p 689 note 60, 

49. Minn.—State v. Wilson, 21 N.W. 
2d 621. 

33 C.J. p 690 note 96. 

50. Minn.—State ▼. Wilson, supra. 

51. Ark.—Wilson v. State, 48 S.W. 
972, 64 Ark. 686. 

33 C.J. p 591 note 98, 
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§ 231. Emplo3maent or Admission of Prohib¬ 
ited Persons 

The employment or admission of women op minors 
in a place for the sale of liquor is an offense under some 
statutes. 

Under some statutes it is an offense to permit 
minors^2 or females^S to enter and remain in, or 
loiter about, a place for the sale of liquor, or to 
suffer any person at all to enter during prohibited 
days or hours,54 or to employ women^S or minors^® 
in such places. 

§ 232, Maintaining Screens or Other Ob¬ 
structions to View 

Regulations prohibiting screens or other obstruc¬ 
tions to view of premises in which intoxicating liq¬ 
uor is sold are discussed supra § 196. 

Examine Pocket Parts for later cases. 

§ 233, Letting Premises for Unlawful Use 

Letting premises for the unlawful handling of In¬ 
toxicating liquor is an offense under some statutes. 

Under a statute so providing, one who rents an¬ 
other a house with knowledge that it will be used 


as a place for the manufacture, sale, possession, or 
bartering of intoxicating liquor in violation of law 
may be prosecuted for such violation.^*^ 

§ 234. Transportation, Importation, or Ex¬ 
portation 

a. In general 

b. What constitutes transportation, im¬ 

portation, or shipment 

c. Intent, knowledge, and purpose 

a. In General 

The violation of statutes regulating or prohibiting 
the introduction, transportation, or delivery of intoxi¬ 
cants or equipment for the manufacture of intoxicants 
Is an offense without regard to the ownership or cus¬ 
tody of the liquor or the vehicle used for the trans¬ 
portation. 

In many jurisdictions, statutes have regulated 
or prohibited the introduction, transportation, or de¬ 
livery of intoxicants, and made the violation of 
their terms a criminal offense,^ s and under federal 
law it is an offense unlawfully to import or trans¬ 
port intoxicating liquor into a state in which the 
sales of such liquor, except for specified purposes, 
are prohibited.®^ Under some statutes an attempt 


52. Pa.—Commonwealth v. ReDavid, 
Quar.Sess., 82 Del.Co, 182—In re 
Kuniz, Quar.SesSv 26 Erie Co. 64. 

33 C.J. p 590 note 84. 

53. Conn.—State v. Tobin, 96 A. 

312, 90 Conn. 58, | 

Or.—State v. Baker. 92 P. 1076, 50 
Or. 381, 13 L..R,A„N.S., 1040. 

64, Ind.—Botkins v. State, 75 N.E, 
298, 36 Ind.App. 179—^Wilson v. 
State, 46 N.E. 1050, 19 Ind,App. 
889. 

65. La.—City of Be Rldder v. Man- 
gano, 171 So. 826, 186 La. 129. 

33 C.J. p 590 note 88. 

Employment of proprietor’s wife 

is within statutory prohibition.— 

City of De Ridder v. Majigano, su¬ 
pra. 

56. Wis.—State v. Hall, 123 N.W. 
261, 141 Wls. 30. 

S3 C.J. p 690 note 89. 

57. N.Y.—U.' S. V. Sumner, 211 N.T. 
S. 705, 125 Misc. 658. affirmed 214 
N.T.S. 930, 216 App.Div. 782. 

^ tr.S.— Arnold v. U. S., C.C.A.MO., 
116 P.2d 623. 

Ala.—Hardin v. State, 3 So.2d 89, 241 
Ala. 4, answers to certified ques¬ 
tions conformed to 3 So.2d 83, 30 
Ala.App. 204, reversed on other 
grounds 3 •So.2d 93. 241 Ala. 161, 
modified on other grounds 3 So. 2d 
93. 241 Ala. 151. 

Ind.—Kirts v. State, 161 N.E. 132, 
198 Ind. 39, rehearing denied 152 
N.E. 1, 198 Ind. 39, 


Mich.—Auto City Brewing Co. v. 
Gruich, 8 N.W.2d 290, 301 Mich. 
820. 

Minn.—State v. Pluth, 196 N.W. 789, 
167 Minn. 145. 

N.C.—State v. Carpenter, 3 S.E.2d 34, 
215 N.C. 635—State v. Davis, 1 S. 
E.2d 104, 214 N.C. 787. 

Pa.—In re Interstate Liquor Trans¬ 
portation, 1 Pa.Dist. & Co. 548— 
Commonwealth v. Twenty-nine 
Cases of Whisky, Quar.Sess., 21 
Lehigh Co. L.J. 269. 

Tex.—Ball v. State, 18 S.W.2d 641, 
113 Tex.Cr. 58. 

Va.—^Harris v. Commonwealth, 128 
S.E. 578, 142 Va. 620. 

33 C.J. p 580 note 23, 

Applicability of statntes 

(1) General rules of statutory 
construction apply in determining 
matters as to repeal, amendment, 
and applicability of statutes prohib¬ 
iting the transportation of intoxicat¬ 
ing liquor, 

U.S.—Edgmon v. U. S., C.C.A.Okl., 87 
P 2d 13 

' Ind.—Burnett v. State, 165 N.E. 209, 
199 Ind. 49—Davy v. State, 144 N. 
E. 532, 195 Ind. 74. 

(2) Provision of statute prohib¬ 
iting transportation in vehicle with¬ 
out owner’s consent, or when it is 
mortgaged property or In which 
there are firearms, may be regarded 
as surplusage.—Richardson v. State, 
164 N.E. 269, 200 Ind. 420. 

(3) Applicability of statutes gen¬ 
erally see supra § 215. 
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Volstead Act 

(1) The Volstead Act expressly 
prohibited the importation or trans¬ 
portation of intoxicating liquor ex¬ 
cept as authorized by the act.— 
Beard v. U. S., C.C.A.Neb., 59 P.2d 
940—Ford V. U. S., C.C.A.Cal., 10 F. 
2d 339, affirmed 47 S.Ct, 531, 273 
U.S. 593, 71 L.Ed. 793. 

(2) Discharge of liquor on high 
seas by vessel beyond United States 
territory was no offense.—^U. S. v. 
Cargo of Intoxicating Liquor ex 
British Schooner Patara, D.C.N.T., 
40 F.2d 74—U. S. V. Archer. D.C 
Ala., 12 F.2d 137—U. S. v. 2,180 Cas¬ 
es of Champagne, C.C.A.N.T., 9 F. 
2d 710. 

(3) Transportation across the 
United States from one foreign coun¬ 
try to another, or the transshipment 
from one foreign ship to another, 
while within a port of the United 
States, of liquors brought in from 
a foreign country and consigned to 
another country was prohibited.— 
Grogan v. Hiram Walker & Co., 
Mich., 42 S.Ct. 423. 259 U.S. 80. 66 L. 
Ed. 836, 22 A.L.R. 1116—Anchor Line 
(Henderson Bros.) v. Aldridge, D.C. 
N.T., 280 P. 870—33 CJ. p 682 note 
28. 

59. U.S.—Flippln V. U. S., aO.A. 

Ark., 121 P.2d 742, certiorari de¬ 
nied 62 S.CL 184, 314 U.S. 677, 36 

L.Ed. 642. 

33 C.J. p 580 note 23 [d]. 

Statute should be given an inter¬ 
pretation consonant with its pur- 
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to transport intoxicating liquors is a sufficient foun¬ 
dation for a prosecution.€<^ 

Particular statutes have rendered criminal the 
introduction, shipment, or delivery of liquor in dry 
territory,the transportation of liquor without a 
permit®^ or in excess of a certain quantity,the 
transportation of illegally acquired liquor,64 the 
transportation of liquor on which requisite state 


and federal taxes have not been paid^s and to which 
the requisite seals and stamps are not affixed, 
the failure properly to label a shipment,6*^ or the 
failure of the person accompanying the shipment 
to have bills of lading available for exhibition.®^ 
Such statutes generally apply only to the transpor¬ 
tation of prohibited liquor,®^ but specific provisions 
may render unlawful the transportation of equip- 


pose.—Tucker v. U. S., C.C.A.Okl., 
123 F.2d 280—Greggr v. U. S.. C.C.A. 
Mo.. 113 F.2d 687, reheard 116 r.2d 
609. 

States in which statute is applicable 

(1) Statute is applicable only 
where the state has adopted a con¬ 
trol method coming within that out¬ 
lined by the federal statute.—^Ar¬ 
nold v. U. S., C.C.A.MO., 115 F.2d 
523. 

(2) The mere expressed intent of 
the state legislature to bring state 
liquor laws within provisions of the 
liquor enforcement act would not be 
sufficient to do so if as a matter of 
fact the provisions of the state laws 
did not substantially meet the re¬ 
quirements laid down in the en¬ 
forcement act.—^Robason v. XJ. S., C. 
aA.Kan., 122 F.2d 991. 

(3) Where the state statutes did 
not prohibit all importation of liquor 
or require a permit or license to 
accompany liquor lawfully imported, 
the federal statute did not render 
criminal the transportation of liquor 
into state.—Dunn v. U, S., C.C.A. 
Okl., 98 F.2d 119, 117 A.L.R. 1302. 

(4) A statute prohibiting impor¬ 
tation without a permit and setting 
up a system for the issuance of per¬ 
mits was held to bring the state un¬ 
der the provisions of the federal act. 
—Tucker v. U. S., C.C.A.Okl., 123 F. 
2d 280—Hinkle v. U. S., C.C.A.Ark., 
115 F.2d 217. 

Percentage of alcohol 

(1) A state statute which prohib¬ 
its importations into the state of in¬ 
toxicating liquors, which are defined 
as constituting beverages containing 
more than three and two tenths per 
cent of alcohol by weight, is suffi¬ 
cient to entitle that state to pro¬ 
tection under the federal act pro¬ 
hibiting Importations of intoxicating 
liquor into a state in which sales 
of intoxicating liquor containing 
more than four per cent of alcohol 
by volume are prohibited even 
though it would be possible to make 
a liquid containing three and two 
tenths per cent alcohol by weight 
which would not contain exactly 
four per cent by volume.—Tucker v. 
U. S., C.C.A.Okl., 123 P.2d 280— 
Robason v. U. S., C.C.A.Kan., 122 F. 
2d 991—Flippin v. U. S.. C.C.A.Ark.. 
121 P.2d 742, certiorari denied 62 
S.Ct 184, 314 U.S. 677, 86 L.Ed. 542. 

(2) It has been held on the other 


hand that such a state statute if! 
not within the terms of the federal 
act in the absence of proof tha 
three and two tenths per cent oi 
alcohol by weight is the same a? 
four per cent alcohol by volume and 
that it would not be presumed that 
they were the same.—Gregg v. U. S.. 
C.C.A.MO., 116 F.2a 609—Arnold v. 
U. S.. C.C.A.MO., 116 F.2d 523. 
Shipments not within, statute 

(1) Shipments through state.— 
State V. Hall. SO S.B.2d 168, 224 N. 
C. 314. 

(2) Shipment to federal military 
reservation within state.—^Yellow 
Cab Transit Co. v. Johnson, D.C.OkL, 
48 P.Supp. 694, affirmed, C.C.A., 
Johnson v. Yellow Cab Transit Co., 
137 P.2d 274, affirmed 64 S.Ct. 622, 
321 U.S. 383, 88 D.Bd. 814. 

60. Ala.—Tharpe v. State, 122 So. 
698, 23 Ala.App. 193, certiorari de¬ 
nied 122 So. 699, 219 Ala. 431. 

Va.—Collins v. Radford, 113 S.E. 

735. 134 Va. 518. 

Federal crime 

Where an attempt to Import in¬ 
toxicating liquor into a state qual¬ 
ified by its laws for protection under 
Twenty-First Amendment to federal 
Constitution, was a federal crime, 
it was immaterial for purpose of 
federal prosecution that such an at¬ 
tempt was not also a state crime.— 
Gregg V. U. S., C.C.A.M 0 ., 113 F.2d 
687, reheard 116 F.2d 609. 
Commencement of Journey 
An accused advanced beyond the 
stage of mere preparation when he 
loaded intoxicating liquor into his 
automobile in one state and began 
his journey toward another state; 
from that moment he was engaged in 
an Illegal attempt to transport liq¬ 
uor into the other state within clear 
Intent of the statutes making it a 
crime to transport or “attempt to 
transport intoxicating liquor’* into 
any state in which all sales are pro¬ 
hibited, otherwise than In course of 
continuous transportation through 
such state.—Gregg v. U. S.. supra. 

61. Ala—Newton v. State, 200 So. 
431, 30 Ala.App. 42. 

33 C.J. p 680 note 23 [b]. 

32. Ark.—^Duckworth v. State, 148 
S.W.2d 666, 201 Ark. 1123, affirm¬ 
ed Duckworth v. State of Arkan¬ 
sas, 62 S.Ct. 311, 314 U.S. 390, 
86 L.Ed. 294, 138 A.L.R. 1144— 


Jones V. State, 129 S.W.2d 249, 198 
Ark. 354. 

vy.—Commonwealth v. Williams, 163 
S.W.2d 985, 287 Ky. 489. 

Veb.—State v. Hyslop, 269 N.W. 512, 
131 Neb. 681. 

AH persoBis are forbidden by liquor 
control act to transport liquor with¬ 
out a permit unless they come with¬ 
in some exception provided in the 
statute, regardless of whether they 
come within one of the classes for 
which a permit may be issued.—^An¬ 
derson V. State, Tex.Cr., 181 S.W.2d 
78. 

63. Ala.—^Jones v. State, 125 So. 
382, 23 Ala.App. 339, reversed on 
other grrounds 125 So. 884, 220 Ala. 
260. 

64. Pa.—Commonwealth v. Twenty- 
nine Cases of Whiskey, Quar.Sess., 
21 Lehigh Co.L.J. 269. 

Va.—^Worsham v. Commonwealth, 34 
S.B.2d 234, 184 Va. 192. 

65. N.C.—State v. Stevenson, 86 S. 
B.2d 6. 

66. Tex.—Dodd v. State, Cr., 186 
S.W.2d 815. 

Statutes uot expressly dououuclug 
the offense have been construed as 
not rendering criminal the trans¬ 
portation of liquor not bearing req¬ 
uisite tax stamps.—State v. Canniz¬ 
zaro, 44 A,2d 354. 

67. U.S.—Arnold v. U. S., C.C.A.M 0 ., 
115 P.2d 523. 

33 C.J. p 680 note 23 [e]—12 C.J. p 
527 note 25 [a] (1). 

Strict construction 

Statute should be strictly con¬ 
strued, and as so construed does not 
involve transportation; the primary 
Idea of the verb “ship” is to place 
on board a ship or vessel for trans¬ 
portation, and the word Is defined 
to mean **to commit to any convey¬ 
ance for transportation,” and is very 
commonly used as meaning the act 
of delivering to a carrier for ship¬ 
ment.—^Arnold v. U. S., supra. 

68. Tex.—Fogle v. State, 111 S.W.2d 
246, 133 Tex.Cr. 312. 

Quantity 

In order to establish violation of 
statute it is not necessary to es¬ 
tablish that more than a quart is 
thus transported.—^Fields v. State, 
174 S.W.2d 733, 146 Tex.Cr. 313. 

69. Tex.—Reeves v. State, 263 S,W. 
278, 98 Tex.Cr. 64. 
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ment used for the manufacture of such liquor.*^® 
Transportation may be unlawful even though the 
liquor was lawfully acquired and lawfully pos- 
sessed.*^! The transportation of liquor in accord¬ 
ance with statutory regulations is not unlawful.^^ 

As a general rule, statutes prohibiting the unlaw¬ 
ful transportation of liquor within a state do not 
render criminal the movement of liquor through the 
state for the sole purpose of interstate transporta¬ 
tion,but, under some provisions, transportation 
within the state without a permit is unlawful even 
though the liquor is consigned to points beyond the 
state.74 It has been held not to be unlawful to 
transport liquor from without a state through a dry 
county in the state to a wet county therein,*^5 or 


to move liquor within a state from one wet county 
to another even though such transportation must 
proceed through a dry county. ^ 6 

Persons within statute. Some statutes regulating 
the transportation of liquor are directed particular¬ 
ly against express and railroad companies and other 
common or private carriers'^7 between consignor 
and consignee, 78 and contain provisions as to keep¬ 
ing certain records and the inspection thereof.79 
They are, however, frequently broad enough to in¬ 
clude all persons doing the prohibited act.^0 

Ownership and custody of liquor or vehicle. To 
sustain a conviction for unlawful transportation, it 
is not necessary that accused be the owner of the 
liquor,SI and it is not necessary that the ac- 


Va.—Jones v. Commonwealth, 126 S. 
E. 74, 141 Va. 471. 

70. Mich.—^People v. Martin, 209 N. 
W. 87, 236 Mich. 206. 

Tex.—^Johnson v. State, 266 S.W. 688, 
98 Tex.Cr. 268. 

UxLCompleted trip 

Transportingr inhibited apparatus 
for several miles was offense, even 
though trip had not been completed. 
—People V. Martin, 209 N.W. 87, 235 
Mich. 206. 

71. Pa.—Commonwealth v. Syming¬ 
ton, 89 Pa.Super. 60—Common¬ 
wealth V. Saler, 84 Pa.Super.Ct. 
281. 

Change of residence 

Absent provision in statute for 
permit to transport the protection 
afforded one lawfully possessing liq¬ 
uor ends if he changes his residence. 
—Commonwealth v, Symington, 89 
Pa.Super. 60. 

Bootlegging 

Unlawful possession is not neces¬ 
sary element of offense of bootleg¬ 
ging, that is, carrying of liquor for 
purpose of sale.—State v. Ebel, 13 
P.2d 1091, 169 Wash. 326. 

72. Ga.—Bernstein v. Peters, 26 S- 
E.2d 192, 69 Ga.App. 626. 

N.T.—People v. Bernstein, 66 N.Y.S. 
2d 739, 266 App.Div. 867—Appli¬ 
cation of Wylegala, 32 N.Y.S.2d 
814, 177 Misc. 1071, affirmed Wyle¬ 
gala v. Railway Express Agency, 
36 N.Y.S.2d 440, 264 App.Div. 937 
—People V. Tretneck, 22 N.Y.S.2d 
720, 176 Misc. 41. 

Wis.—Allen v. State, 197 N.W. 808, 
183 Wis. 323, 39 A.L.R. 782. 
Permissible transportation 

(1) In wet county.—Lancaster v. 
State, 147 S.W.2d 476, 141 Tex.Cr. 
81. 

(2) Transportation of less than 
prohibited quantity.—Tutton v. 
State, 169 S.W.2d 890, 143 Tex.Cr. 
528. 

(3) Transportation of wine made 


from fruit of manufacturer's own 
raising from place of manufacture 
to lawful place of storage.—^Harris 
V. Commonwealth, 128 S.E. 578, 142 
Va. 620. 

(4) Transportation for permissible 
purposes see infra subdivision c of 
this section. 

Carriage in baggage 

(1) Under a statute permitting a 
traveler to carry a certain amount 
of liquor in his baggage, the liquor 
so permitted to be carried must be 
in his baggage and concealed from 
common view.—^Nettles v. Common¬ 
wealth, 122 S.E. Ill, 188 Va. 850. 

(2) A bottle of intoxicants carried 
in a coat pocket or an automobile is 
not carried in baggage within the 
statute.—Snarr v. Commonwealth, 
109 S.E. 690, 131 Va. 814—33 C.J. p 
683 note 53. 

Removal from warehouse to home 

(1) Under the Volstead Act liquor 
acquired before the effective date of 
the act and stored by the owner 
in a leased room storage warehouse 
could be transported under a prop¬ 
er permit from such warehouse to 
the dwelling of the owner for law¬ 
ful purposes.—Street v. Lincoln Safe 
Deposit Co., N.Y., 41 S.Ct. 31, 264 
U.S. 88, 65 L.Ed. 161, 10 A.L.R. 1648 
—^Lacks V. Mitchell, D.C.Cal., 278 
P. 393. 

(2) However, such transportation 
was not allowed of liquor stored in 
a warehouse in the usual way, with¬ 
out any lease of any special room 
in the warehouse giving the owner 
exclusive possession and control of 
the liquor. 

U.S.—^McNally v. Jackson, D.C.La., 

7 P2d 373 

D.C.—Pollock V. Blair, 298 P. 687, 

54 App.D.C. 365. 

(3) Such transportation was not 
allowed of like liquor stored in a 
government bonded warehouse.— 
Corneli v. Moore, Mo., 42 S.Ct. 176, 
257 U.S. 491, 66 L.Ed, 332—33 C.J. 
p 683 note 52. 


73. Ala.—Hill v. State, 176 So. 805, 
27 Ala.App. 573, certiorari denied, 
Sup., 176 So. 806, 235 Ala. 8. 

Va.—Surles v. Commonwealth, 200 
S.E. 636, 172 Va. 673. 

An interstate passengeri who in 
good faith carries liquor on a train 
but does not sell or use it or re¬ 
move it from the train, while in a 
state in which the transportation of 
liquor is forbidden by statute, is not 
guilty of a violation thereof.—Mar¬ 
tin V. Commonwealth, 100 S.E. 836, 
126 Va. 715—State v. Prazee, 97 S.E. 
604, 83 W.Va. 99. 

74. Ark.—^Duckworth v. State, 148 
S.W.2d 656, 201 Ark. 1123, affirmed 
Duckworth v. State of Arkansas, 
62 S.Ct. 311, 314 U.S. 390, 86 L.Ed. 
294, 138 A.L.R. 1144. 

75. Ala.—^Newton v. State, 200 So. 
428, 241 Ala. 1, 134 A.L.R. 420, 
answers to certified questions con¬ 
formed to 200 So. 431, 80 Ala.App. 
42. 

76. Ala.—^Newton v. State, supra. 

77. U.S.—Gregg v. U. S., C.C.A.MO., 
116 F.2d 609—Arnold v. U. S., C. 
C.A.MO., 116 F.2d 523. 

N.Y.—People v. Ryan, 8 N.E.2d 313, 
274 N.Y. 149. 

33 C.J. p 681 note 24. 

Ck>llectlon of price of Interstate ship¬ 
ment of liquors 

N.Y.—Glenmore Distilleries Co. of 
New York v. Past Trucking, 184 A. 
198, 14 N.J.Misc. 266. 

33 C.J. p 580 note 23 [f]. 

78- Iowa.—State v. Wyatt, 222 N.W. 
866, 207 Iowa 319. 

N.Y.—People v. Ryan, 8 N.E.2d 313, 
274 N.Y. 149. 

79. Mass.—Commonwealth v. Shea, 
69 N.E. 1066, 185 Mass. 89. 

33 C.J. p 681 note 26. 

80. Ind.—^Budreau v. State, 149 N.E. 
442, 197 Ind. 8. 

33 C.J. p 493 note 31, p 581 note 26. 

81. U.S.—Corpus Juris quoted in 
Loomis V. U. S., C.C.AWash-, 61 

1 P.2d 653, 655. 
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cused have any pecuniary interest in it,S2 
that he have the custody thereof, or that he be 
the owner^^ or have the lawful possessions^ of the 
vehicle used in the transportation. 

b. What Constitutes Transportation, Importa¬ 
tion, or Shipment 

The accused’s acts must have constituted an unlaw¬ 
ful transportation to render him liable fop the offense 
and It must be shown that liquor was conveyed by any 
mode or form from one place or vicinity to another; 
and, while the movement must be substantial, It need 
not be for any definite distance and the transportation 
need not be completed. 


To warrant conviction under the statutes relating 
to unlawful transportation of intoxicating liquor, 
accused's actions must have constituted such a trans¬ 
portation as is prohibited by the statute,but par¬ 
ticipation at any stage of the transportation may be 
sufficient to establish the offense.^'^ The word 
“transportation” as used in the liquor laws does not 
have a technical meaning but is employed in its 
ordinary senseis as meaning to convey from one 
place to another, or any real carrying about.^^ The 
words “transport” and “transporting” embrace 
movement of the liquor by accused in any mode or 
form,90 on his person,in some vehicle under his 


Ala.—^Whisenant v. State, 137 So. 
456, 24 Ala.App. 458, certiorari de¬ 
nied 137 So. 457, 223 Ala. 550. 
Ind.—Simpson v. State, 146 N.E. 747, 

195 Ind. 633. 

Mioh.—People v. Ninehouse, 198 N. 

W. 973. 227 Mich. 480. 

Tex.—Parrish v. State, 46 S.W.2d 
325, 120 Tex.Cr. 228—^Vance v. 

State. 45 S.W.2d 620, 119 Tex.Cr. 
324—Currie v. State, 279 S,W. 834, 
102 Tex.Cr. 633—Prescott v. State, 
'254 S.W. 1119, 9o Tex.Gr. 412. 

3'3 C.J. p 583 note 66. 

Kaowiedgre of accused 

Where intoxicating* liquor is trans¬ 
ported in an automobile with the 
knowledge of the person owning and 
controlling it, he is guilty, although 
he does not own such liquor or know 
how it came to be In the car. 

Ky.—Green v. Commonwealth, 243 S. 

W. 917, 195 Ky, 698. 

Tex,—Maloney v. State, 45 S,W’.2d 
216, 119 Tex.Cr. 273. 

S2. Mich.—^People v, Ninehouse, 198 
N.W. 973, 227 Mich. 480. 

Tex.—Cassius v. State, 7 S.W.2d 630, 
110 Tex^Cr. 466—^Dunlap v. State, 
274 S.W. 664, 100 Tex.Cr. 649— 
Prescott V. State, 254 S.W, 1119, 
95 Tex.Cr. 412—Szymanski v. 
State, 248 S.W. 380, 93 Tex.Cr. 631. 

83. U.'S.—Corpus Juris quoted iu 
iLoomis V. U. S., C.CA.Wash., 61 
F.2d 653, 655. 

Mich.—^People v. Ninehouse, 198 N. 

W. 973, 227 Mich. 480. 

Tex.—^Prescott v. State, 254 S.W. 
1119, 95 Tex.Cr. 412—Szymanski v. 
State, 248 S.W. 380, 93 Tex.Cr. 631. 

84. U.S.—Isaacs v. U. S., C.C.A.Neb., 
66 F.2d 924. 

Ind.—Simpson v. State, 146 N.E. 747, 

196 Ind. 6-33. 

Ky.—^Hicks v. Commonwealth, 264 S. 

W. *905, 200 Ky. 2o7. 

Tex.—Dyer v. State, 288 S.W. 230, 
10'5 Tex.Cr. 374—Maynard v. State, 
•249 S.W. 473, 93 Tex.Cr. ^‘SO. 

85. Neb.—Melcher v. State, 192 N. 
W. 602, 109 Neb. 865. 

Q&. lowsL—State v. Drain, 218 N.W. 
259, 206 Iowa 681. 


Ky.—Woolum V. Commonwealth, 295 ! 

S.W. 1029, 220 Ky. 836. 

Me.—State v. Mooers, 152 A. 265, 129 
Me. 364. 

Miss.—Strickland v. State, 100 So. 
184, 135 Miss. 384. 

OkL—Ivey v. State, 245 P. 908, 34 
Okl.Cr. 202. 

Tex.—^Hammers v. State, 59 'S.W.2d 
162, 123 Tex.Cr. •SSS. 

Facts of particular case 
Whether movement of liquor Is 
sufficient to constitute transporta¬ 
tion must be determined by facts in 
particular case. 

Neb.—Nelson v. State, 216 N.W. 656, 
116 Neb. 219. 

Tex.—Scott V. State, 40 S.W.2a 104, 
118 Tex.Cr. 322. 

CouslgTior to consignee 
Conviction for transporting liquor 
not properly labeled requires trans¬ 
portation from consignor to con¬ 
signee.—State V. Wyatt, 222 N.W. 
867, 207 Iowa 322. 

Bootlegging 

Carrying of liquor need not be 
from place to place to constitute 
bootlegging.—State v. Powell, 297 P. 
160, 161 Wash. 614. 

Carriage on vessel 

A “transportation” under the Vol¬ 
stead Act could consist in the car¬ 
riage on board a vessel entering 
American waters of liquors not in¬ 
tended for delivery in the United 
States, or in the bringing into ports 
of the United States of Intoxicating 
, liquors as a part of ship’s stores in¬ 
tended for sale to passengers for 
their consumption after the vessel 
had left the Jurisdiction of the Unit¬ 
ed States, although sealed while 
within the jurisdiction.—Cunard SS. 
Co., V. Mellon, D.C.N.Y., 284 P. 890, 
affirmed 43 'S.Ct 504, 262 U.S. 100, -67 
L.Ed. 894, 27 A.L..R. 1306. 

87. La.—State v. Howard, 111 So. 
72, 162 La. 719. 

Tex.—^Andrews v. State, 273 S.W. 
•668, 100 Tex.'Cr. 39'5, 653—Benson 
V. State, 254 S.W. 793, 95 Tex.Cr. 
811. 


407, 194 Ind. 55’3, rehearing over¬ 
ruled 143 NE. 513, 194 Tnd. 553. 
N.M.—State v. Lowe, 27 P.2d 983, 38 
N.M. 1. 

“Transportation” defined generally 
see supra § 18. 

89. Ala.—Bovd v. State, 195 So. 767, 
239 Ala. 678. 

Iowa.—State v. Neflr, 243 N.W. 519, 
214 Iowa 1083—State v. Canalle, 
231 N.W. 847, 206 Iowa 1169. 

La.—'State v. Lowery, 110 So. 732, 
162 La. 496. 

N.M.—State r. Lowe, 27 P.2d 983, 88 
N.M. 1. 

Tex—King v. State, 74 S.W.2d 1029, 
127 TexCr. 1029—Lee v. State, 256 
S.W. 425, 95 TexCr. 654. 
Carrsring or removal 
To transport intoxicating liquor is 
to carry it over, or across, or remove 
it from one place to another.—Ham- 
mell V. State, 152 N.E. 161, 198 Ind. 
45. 

Physical possession 

“Carrying about” may be shown 
without actual physical possession. 
—State V. Rondeau, 269 P. 3, 148 
Wash. 402. 

90. Ala.—Boyd v. State, 195 So. 766, 
29 Ala.App. 241, certiorari denied 

195 So. 767, 239 Ala. 578. 

Ind.—^Asher v. State, 142 N.E. 407, 
194 Ind. 653, rehearing overruled 
143 N.E. 513, 194 Ind. 553. 

Mo.—State v. Cardwell, 279 'S.W. 99, 
312 Mo. 140. 

Tex—Burns v. State, 268 S.W. 950, 
99 TexCr. 252. 

Va.—^Hall V, Commonwealth, 130 S.B. 
416, 143 Va. 554. 

Wash.—State v. Peck, 261 P. 779, 146 
Wash. 101, followed in State v. 
Christoph, 265 P. 1119, 147 Wash. 
698. 

91. Ala.—Boyd v. State, 195 So. 767, 
2*39 Ala. 678. 

Ark.—Allen v. State, 252 S.W. «99, 
1*69 Ark. 663. 

Ind.—^Berry v. State, 1*48 N.R 143, 

196 Ind. 258—Asher v. State, 142 
N.E. 407, 194 Ind. 653, rehearing 
overruled 143 N.EL 518, 194 Ind. 
653. 


88. Ind.—^Asher v. State, 142 N.E. 
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control,or in a shipment by common or private 
carrier, accompanied by him;^3 but under some 
statutes the carrying of liquor on one’s person is 
not unlawful ^‘transportation.’’^^ 

While it is necessary to the commission of the 
offense that there be a substantial movement of the 
liquor from one place or vicinity to another,95 it is 
not necessary that the ultimate destination be a 


fixed point^s or that the transportation be from 
one person to another.97 The actual distance which 
the liquor was transported ordinarily is immate¬ 
rial,®^ and the transportation need not be complet¬ 
ed or consummated for the offense to be commit¬ 
ted.® 9 The statutes generally prohibit transporta¬ 
tion from place to place within a state or prescribed 
territory,! and do not restrict the offense to trans- 


Mont.—'State V. Redmond, 237 P. 486, 
73 Mont. 376. 

S.D.—State v. Burns, 195 N.W. 445, 
46 S.D. 579. 

Tex.—Burns v. State, 268 S.W. 950, 
99 Tex.Cr. 252. 

Wis.—^Novotny v. State, 196 N.W. 

232, 182 Wis. 304. 

33 C.J. p 582 note 34. 

Carrying Uqtaor in. one’s stomaoli 
was not transportation within pro¬ 
hibition act.—Rush V. Common¬ 
wealth, 266 S.W. 1046, 206 Ky. 206. 

92. Ala.—Pitts v. State, 135 So. 654, 
24 Ala.App. 40-5, followed in Payne 

V. State, 135 So. 925, 24 Ala.App. 
671. 

Ind.—Berry v. State, 148 N.E. 143, 
196 Ind. 258. 

Mass.—Commonwealth v. Dzewiacin, 
147 N.E. 582, 252 Mass. 126. 

Mo.—State v, Peters, 6 S.W.2d 838. 
Pa.—Commonwealth v. Wright, 85 
Pa,Super. 412. 

Tex.—Currie v. State, 279 S.W. 834, 
102 Tex.Cr. 653—Winters v. State, 
275 S.W. 1015, 101 Tex,Cr. 276. 

33 C.J. p 582 note 35. 

93. Tex.—Sheffield v. State, 268 S. 

W. 162, 99 Tex.Cr. 95. 

Wash.—State v. Peck, 261 P. 779, 
146 Wash. 101, followed in State 
V. Christoph, 265 P. 1119, 147 

Wash. 698. 

94. Mo.—State v. Nichols, 49 S.W.2d 
14, 330 Mo. 114—State v. Randolph, 
34 S.W.2d 55, 326 Mo. 1034—State 
V. McBride, 37 S.W.2d 423. 327 Mo. 
184—State v. Jones, App., 266 S.W. 
642. 

Restricted meaning 
Expression “on person,” in statute 
excluding carrying of liquor “on per¬ 
son” from definition of transporta¬ 
tion, has more restricted meaning 
than similar expression in concealed 
weapon statute.—State v. Nichols, 
49 S.W.2d 14, 330 Mo. 114. 

Suitcase 

Carrying liquor “about the person” 
in suitcase is not within statute ex¬ 
cepting liquor carried “on person.”— 
State V. Breckenridge, 282 S.W. 149, 
219 Mo.App. 6'87. 

95. Ark,—Allen v. State, 252 S.W. 
SfrO, 169 Ark. 663. 

Neb.—Nelson v. State, 216 N.W. 666, 
116 Neb. 219. 

Objective point 

To constitute the offense, the liq¬ 
uor must be .in the act of being con¬ 


veyed from one objective point to 
another. 

Ark.—Locke v. Port Smith, 244 S. 

W. 11, 155 Ark. 15'8. 

Ind.—Hudson v. State, 154 N.E. 7, 
198 Ind. 422. 

Mere possession of liquors is in¬ 
sufficient to constitute the offense.— 
State V. Edwards, 218 N.W. 266, 205 
Iowa 587—State v. Drain, 218 N.W. 
269, 205 Iowa 681. 

Transportation held shown 

(1) Generally.—McDaniel v. State, 
17 S.W.2d 821, 112 Tex.Cr. 498— 
Driver v. State, 285 S.W. 312, 106 
Tex. Or. 29—McGee v. State, 281 S. 
W. 1052, 103 Tex.Cr. 654. 

(2) Carrying whisky a short dis¬ 
tance from a house for the purpose 
of destroying it as evidence.—Cau¬ 
dill V. Commonwealth, 264 S.W. 745, 
200 Ky. 251. 

Transportation held not shown 

(1) Conduct of accused in kicking 
under automobile bottle which he 
had in his hand.—Gore v. State, 296 
P. 622, 60 Okl.Cr. 84. 

(2) Carrying bottle of whisky 
from inside house and breaking it on 
wheel of car parked eight feet from 
door.—Glass v. State, 253 P. 1037, 36 
Okl.Cr. 279. 

(3) Accused’s possession of flask 
of whisky on his person when about 
to enter taxi.—Beck v. City of Little 
Rock, 67 S.W.2d 403. 186 Ark. 990. 

(4) Mere handing of liquor by ac¬ 
cused from barn to one standing out¬ 
side door.—Nelson v. State, 216 N.W. 
656, 116 Neb. 219. 

98. Okl.—Thomas v. State, 226 P. 
600, 27 Okl.Cr. 264. 

97. Ind.—^Asher v. State, 142 N.E. 
407, 194 Ind, 653, rehearing over¬ 
ruled 143 N,E. 513, 194 Ind. 653. 

9a Ind.—Berry v. State, 148 N.E. 
143, 196 Ind. 258. 

Okl.—Standerfer v. State, 128 P.2d 
238, 76 Okl.Cr. 15—Porter v. State, 
260 P. 437, 36 Okl.Cr. 261-^hirley 
V. State, 237 P. 627, 31 OkLCr. 174 
—Thomas v. State, 226 P. 600, 27 
Okl.Cr. 264. 

Tex.—Caussey v. State, W S.W.2d 
702, 111 Tex.Cr. 660. 

No definite distance of transporta¬ 
tion is required to constitute offense. 
—State V. Weis, 216 N.W. i863, 62 S. 
D. 104. 


Testimony need not show all of 
distance or way liquor is transport- 
ed.—Wade v. State, 281 S.W. 1049, 
103 Tex.Cr. 62-8. 

Conveyance a short distance Is 
enough 

Mont—State v. Redmond, 237 P. 486, 

73 Mont. 376. 

99. Iowa—State v. Canalle, 221 N. 

W. 847, 206 Iowa 1169. 

N.M.—State v. Lowe, 27 P.2d 983, 38 
N.M. 1. 

Tex.—King v. State, 74 S.W.2d 1029, 
127 Tex.Cr. 1029—Johnson v. State, 
283 SW. 809, 104 Tex.Cr. 312— 
Wade V. State, 281 S.W. 1049, 103 
Tex.Cr. 628—Hannon v. State, 269 
S.W. 1083, 96 Tex.Cr. 660—Pinley 
V. State, 258 S.W. 1062, 96 Tex.Cr. • 
642—Black v. State, 255 S.W. 731, 

96 Tex.Cr. 56. 

Interruption by officers 
Accused may be convicted of 
transporting liquor, where journey 
was interrupted by officers’ pursuit 
or ended or begun at point where 
arrest was made.—Riddle v. State, 

4 S.W.2d 56, 109 Tex.Cr. 258. 

Delivery 

Under the Volstead Act prohibit¬ 
ing the transportation of intoxicat¬ 
ing liquor except as authorized by 
the act, liquor could be regarded as 
“transported,” although the person 
carrying it made no delivery to an¬ 
other.—Cunard SS. Co. v. Mellon, D. 
C.N.T., 284 P. 890. affirmed 43 S.Ct, 
504, 262 U.S. 100, 67 L.Ed. 894, 27 
AX..R. 1306. 

1. Okl.—Standerfer v. State, IZS P. 

2d 238, 76 Okl.Cr. 15. 

33 C.J. p 5'82 note 37. 

Region or locality 
The word “place” as used in stat¬ 
ute declaring it unlawful to convey 
liquor from one place within state 
to another place therein means re¬ 
gion or locality.—Long v. State, OkL 
Cr., 152 P.2d 122—Gore v. State, 296 
P. 522, 60 OkLCr. 84—^Nowlin v. 

State, 278 P. 398, 43 Okl.Cr. 306, fol¬ 
lowed in Rumbaugh v. State, 278 P. 
399, 43 Okl.Cr. 304—Davis v. State, 
2:59 P. 172, 38 OkLCr. 39—Glass v. 
■State, 253 P. 1037, 36 Okl.Cr. 279— 
Wilder v. State, 246 P. 660, 34 Okl. 
Cr. 291. 

Destination or place of origin 

Transportation of liquor from one 
point in state to another is suffi- 
I dent to stistain conviction, without 
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portation from a place outside the state to a place 
within the state.2 Accordingly they apply to the 
conveyance of liquors from one place to another 
in the same city or town^ or county,^ or from one 
point on a public highway to another point there- 
on.5 

It has generally been held that unlawful trans¬ 
portation is not accomplished by a removal of liq¬ 
uor from one part of particular premises to anoth¬ 
er,® but the facts of each particular case govern 
in determining whether a movement not extending 
beyond the premises is criminal,'^ and in numerous 
cases such action has been held to be in violation 
of the statutes,® at least where the circumstances 
show that the transportation was to extend beyond 
the premises.® A carrying of intoxicating liquors 
from a train to a depot platform,^® or from a de¬ 
pot to a train,is a transportation. 

Delivery, Handing a vessel containing intoxi¬ 
cating liquor to a companion to take a drink is not 
such a delivery of intoxicating liquors as is con¬ 
templated by a statute prohibiting their transfer 
and delivery.^2 Where one alighting from a train 
hands his grip containing intoxicants to one stand¬ 
ing near by who carries it a short distance and sets 


it down, he is not guilty of having delivered intoxi¬ 
cating liquor to the person who carries it.i® 

I importation. The term “importation” as used in 
the liquor laws has a broader meaning than when 
used in the custom revenue laws,!^ and with re¬ 
spect to importation into the country refers to the 
bringing of liquor within the territorial waters of 
the United Statesi® and the subsequent landing of 
such liquor within the country.i® The term “im¬ 
portation” may also refer to the bringing of liquor 
into a state or county.!*^ 

To '^ship'* liquor in violation of some statutes is 
to deliver such liquor to a carrier to be delivered 
at its destination to a consignee.!® 

c. Intent, Knowledge, and Purpose 

Under some statutes a criminal or guilty intent is 
not a material element of the offense of unlawful trans¬ 
portation, but under other statutes the transportation 
must be for an unlawful purpose to be criminal, and 
the accused’s knowledge of the illegality of his actions 
must be shown. 

A criminal or guilty intent is not a material ele¬ 
ment of the offense defined by some of the statutes 
prohibiting or regulating the transportation of in¬ 
toxicating liquors,!® and it is only required that 


regard to destination or place from 
which it came.—Dittberner v. State, 
291 S,W, 839, 15-5 Tenn. 102, error 
dismissed Dlttburner v. State of 
Tennessee, 48 S.Ct. -SS, 3To U.S. 576, 
72 L..Ed. 435. 

2. Neb.—McLaughlin v. State, 17'7 
N.W. 744, 104 Neb. 392. 

3. Ark.—Allen v. State, 252 S.W. 
899, 159 Ark. 663. 

Okl.—Henthorne v. State, 249 P. 429, 
36 OkLCr. 197. 

S.D.—State v. Waletlch, 213 N.W. 21, 
61 'S-D. 209. 

33 C.J. p 582 note 38. 

4. Tenn.—Jordan v. State, 3 S.W.2d 
159, 156 Tenn. 509. 

*33 C.J. p 582 note 39. 

5. Okl.—Standerfer v. State, 128 P. 
2d 238, 75 Okl.Cr. 15. 

Tex.—Merkel v. State, Cr., 36 S.W. 
2d 1023. 

33 C.J. p 682 note 40. 

6. U.S.—Corpus Juris cited in By¬ 
ron V. U. S., C.aA.W.Va., 43 P.2d 
360. 

Ark.—Wilson v. City of Batesville, 
20 S.W.2d 114, 179 Ark. 1094. 

Me,—State v. Mooers, 152 A. 265, 
129 Me. 364. 

Okl.—Long V. State, Cr., 152 P.2d 
122—England v. State, 8 P.2d 690, 
•53 Okl.Cr. 142—'Sherman v. State, 
22'8 P. 1110, 28 Okl.Cr. 117. 

Tex.—-Miller v. State, 27 S.W.2d '803, 
115 Tex.Cr. '388—Hill v. State, 256 
S.W. 921, 96 Tex.Cr. 165. 

33 C.J. p 582 note 41. ' 


I Transportation held not shown 
! (1) Movement of liquor from 

woodshed to house.—^Hammell v. 
State, 152 N.E. 161, 198 Ind. 45. 

(2) Carrying of liquor from room 
to room in dwelling house or from 
house yard into house.—^Mates v. 
State, 165 N.E. 316, 200 Ind. 651, 65 
A.L.R. 980—^Hudson v. State, 154 N. 
E. 7, 198 Ind. 422. 

One in lawful possession of liquor, 
moving it on his own premises, is 
not guilty of transporting.—Ready v. 
State, 290 S.W. 28, 1*55 Tenn. 16. 

7. Tex.—Scott V. State, 40 S.W.2d 
104, 118 Tex.Cr. 322. 
a N.M.—estate v. Lowe, 27 P.2d 983, 
38 N.M. 1, 

Okl.—Porter v. State, 250 P. *437, 35 
Okl.Cr. 261—^Dolezal v. State, 244 
P. 202, 33 OkLCr. 431. 

Tex.—Reeves v. State, 47 S.W.2d 309, 
120 Tex,Cr. 244—Scott v. State, 40 
S.W.2d 104, 118 Tex.Cr. 322—Ben¬ 
son V. State, 287 S.W. 1097, 105 
Tex.Cr. 268, 

Farm 

(1) The transporting of liquor 
from one part of a farm to another 
has been held unlawful. 

Ky.—Scaggs v. Commonwealth, 244 
S.W. *799, 196 Ky. 399. 

OkL—^Dolezal v. State, 244 P. 202, 33 
OkLCr. 431. 

<2) Carrying of intoxicating liquor 
three-quarters of mile within pas¬ 
ture toward highway was held 
“transportation” within prohibitory 
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Statute.—^^State v. Lowe, 27 P.2d 983, 
38 N.M. 1. 

9. Tex.—Scott V. State, 40 S.W.2d 
104, 118 Tcx.Cr. 322. 

10. Tenn.—^Liquor Transportation 
Cases, 205 S.W. 423, 140 Tenn. 5'82. 

11 . Tex.—Lee v. State, 255 S.W. 425, 
95 Tex.Or.R. 654. 

12 . N.C.—State v. Coleman, 101 S. 
E. 261, 178 N.C. 757. 

13. Mo.—State v. Davis, App., 282 
S.W. 211. 

14. U.S.—Alksne v. U. S., C.C.A. 
Mass., 39 P.2d 62, certiorari denied 

60 'S.Ct. 467, 281 U.S. 768, 74 L. 
Ed. 1176. 

15. U.S.—Await V, U. S., C.C.A.N.J,, 
47 P.2d 477. 

le. U.S.—Perry v. U. S., C.C.A.Fla., 
39 P.2d 52, certiorari denied Capo 
V. U. S., 60 S.Ct. 467, 281 U.S. 769, 
74 L.Ed. 1176, and Satinover v. U. 
S., 60 S.Ct. 467, 281 U.S. 769, 74 
L.Ed. 1176. 

17. La.—State v. De Bary, <58 'So. 
892, 130 La. 1090. 

N.C.—State v. Williams, 61 S.E. 61, 

146 N.C. 618, 17 L.R.A.,N.S., 299, 
14 Ann.Cas. 662. 

18. N.M.—State v. Martinez, 149 P. 
2d 124, 48 N.M. 232. 

19. U.S.—Malinow v. U. S., O.C.A. 
Md., 42 F.2d 374, certiorari denied 

61 S.Ct. 79, 282 U.S. 875, 75 L.Ed. 
772. 

Mass.—Commonwealth v. Dzewiacin, 

147 N.E. 582, 252 Mass. 126. 
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accused have intentionally done the act complained 
of.2® Accordingly the purpose for which liquor is 
being transported may be immaterial,and the 
offense may be committed although the liquor is 
intended for personal use, and not for sale or other 
commercial purpose,22 or although the transporta¬ 
tion is for the accommodation of another, without 
pay.23 Under other statutes the transportation 
must be with the intent to sell,24 although an actual 
sale is not required.25 So particular statutes have 
been held not to render unlawful the transportation 
of intoxicants lawfully purchased and intended for 
the purchaser’s own personal use,^® or of liquors to 
be used for sacramental^? or medicinaPS purposes. 

Knowledge, As a general rule, one who conveys 
intoxicating liquor, without knowledge or informa¬ 
tion sufficient to put a reasonable man on inquiry 
that packages contain such liquor, does not violate 
the statute,29 but it has been held that a carrier is 
under a duty to investigate the nature of goods 
taken for carriage and cannot evade criminal lia¬ 
bility by claiming lack of actual knowledge that 
it was carrying liquor.^O To sustain a conviction 
for illegal transportation, it is not necessary that 
accused shall have known that the liquor was in¬ 


tended for sale in violation of law.^i Where a 
statute makes it unlawful for a common carrier to 
transport liquor except when it is to be used for 
certain purposes, it is the duty of the carrier, be¬ 
fore delivering the liquor, to use reasonable care to 
learn whether it is to be used for such purposes 
but, if a carrier acts on reasonable grounds in good 
faith after such investigation as ordinary care re¬ 
quires, and is misled, it is not liable.^s in order 
to convict one employed by a person having a right 
to possess liquor to transport it from a railroad sta¬ 
tion to the latter’s store, on a charge of unlawfully 
delivering such liquor, it is necessary to show that 
accused had knowledge that the liquor was to be 
used for an unlawful purpose.^^ 

Carriage as agent of law. The carriage, move¬ 
ment, and possession of the prohibited liquors, by 
the officers and agencies of the law, in the execu¬ 
tion of the law, is not within the prohibitions of 
the statutes as to the carriage or possession of pro¬ 
hibited liquors,^® and consequently, if one chooses 
to aid the officers of the law in transporting and 
handling such liquors, for the purpose and to the 
end of enforcing the law, the person so acting as 
an agency of the law is not liable as for a viola- 


OkL—Harris v. State, 122 P,2d 401, 
'74 Okl.Cr. 13—Dolezal v. State, 
24'4 P. 202, 33 Okl.Cr, 431. 

33 C.J. p 583 note 54, 

20. La.—State v. Howard, 111 So, 
72, 162 La. 719. 

Original intention. 

If accused and other passengers in 
third person’s automohile illegally 
transported whisky, fact that when 
beginning journey their understand¬ 
ing or intention was that whisky 
would not be transported was imma¬ 
terial.—Barnett v. State, 39 S.W.2d 
321, 183 Ark. 884, 

21. Mo.—State v. Nichols, 49 S.W. 
2d 14, 330 Mo. 114. 

Okl.—Barnett v. State, 239 P. 680, 31 
Okl.Cr. 413—Dyer v. State, 220 P. 
69, 25 Okl.Cr. 32‘8. 

22. N.C.—State v. Winston, 139 S.B. 
240, 194 N.C. 243. • 

Okl.—Barnett v. State, 239 P. 630, 
31 Okl.Cr. 413. 

Tex.—Caussey v. State, 13 S.W.2d 
702, 111 Tex.Cr. 650—Estrada v. 
■State, 268 S.W. 968, 99 Tex.Cr. 140 
—Bramlett v. State, 268 S.W. 739, 
99 Tex.Cr. 200—^Noble v. State, 266 
S.W. 412, 98 Tex.Cr. 463—Scott v. 
State, 260 S.W. 864, 97 Tex.Cr. 106 
—Finley v. State, 268 S.W. 1062, 96 
Tex.Cr. 542. 

Wash.—State v. Roblin, 295 P. 746, 
160 Wash. 629. 

33 C.J. p 583 note 55. 

23. Tex.—^Benson v. State, 287 S.W. 


1097, 105 Tex.Cr. 268—^Morgan v. 
'State, 270 S.W. 853, 99 Tex.Cr. 620. 

24. Iowa.—State v. Bamsey, 226 N. 
W. 57, 208 Iowa 802. 

Purchase and delivery 
Purchase of liquor negotiated in 
one place and delivery made at an¬ 
other place showed that liquor was 
carried for sale.—State v. Litzen- 
berger, 248 P. 799, 140 Wash. 308. 
Promiscuous sales 
Carrying of liquor need not be for 
the purpose of making promiscuous 
sales to constitute offense.—State v. 
Powell, 297 P. 160, 161 Wash. 614. 
Sale in another state 

Fact that liquor transported was 
for purpose of unlawful sale in an¬ 
other state was no defense.—State v. 
Booher, 268 P. 167, 148 Wash. 149, 
appeal dismissed Booher v. State of 
Washington, 49 S.Ct 417, 2'79 U.S. 
822, 73 L.Ed. 976. 

25. Iowa.—State v. Parsons, 22'8 N. 
W. 307, 209 Iowa 540—State v. 
Bamsey, 226 N.W. 57, 203 Iowa 
802. 

26. Ky.—Commonwealth v. Trous¬ 
dale, 181 S.W.2d 264, 297 Ky. 724 
—Settles V. Commonwealth, 171 
•S.W.2d 999, 294 Ky. 403. 

La.—State v. Bernard, 16 So.2d 464, 
204 La. 844. 

N.M.—State v, Martinez, 149 P.2d 
124, 48 N.M. 232, 155 A.L.R. 811. 
N.Y.—^People v. Ryan, 8 N.E.2d 313, 
27*4 N.Y. 149. 

Tex.—Hess v. State, 168 S.W.2d 260, 
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145 Tex.Cr. 343—^Walton v. State, 
163 S.W.2d 203, 144 Tex.Cr. 335. 

33 C.J. p 583 note 56. 

27. U.S.—U. S. V. Skilken, D.C.Ohio» 
293 F. 916, affirmed, C.C.A., Skil¬ 
ken V. TJ. S., 293 F. 923. 

33 C.J. p 583 note 57. 

28. U.S.—^U. S. V. Skilken, supra. 
Tex.—Lewis v. State, 263 S.W. 923, 

98 Tex.Cr. 78—Hannon v. State, 
259 S.W. 1083, 96 TexCr. 660— 
Green v. State, 259 S.W. 582, 96 
Tex.Cr. 652—Puller v. State, 255 S. 
W. 192, 95 Tex.Cr. 476. 

33 C.J. p 583 note 58. 

29. Tex.—Cain v. State, 69 S.W.2d 
140, 125 Tex.Cr. 59S. 

W.Va.—State v. Lough, 124 S.B. 606, 
97 W.Va. 241, 

33 C.J, p 6'83 note 61. 

30. Mich.—People v. Avery, 211 N. 
W. 349, 236 Mich. 549. 

31. Mass.—Commonwealth v. Bab¬ 
cock, 110 Mass. 10'7. 

Tex.—McNeal v. 'State, 179 P. 943, 15 
Okl.Cr. 639. 

32. Ala.—Southern Express Co. v. 
State, 66 So. 115, 188 Ala. 454.' 

Ark.-Wells v. State, 197 S.W. 13, 
130 Ark. 210. 

33- Ark.—Wells v. State, supra. 

Ky.—Adams Express Co. v. Common¬ 
wealth, 169 S.W. 603, 160 Ky. 66. 

34. Mo.—State v. Bunker, App., 206 
S.W. 399. 

35. Ala.—Central of Georgia R. Co- 
V. State, 72 So, *555, 197 Ala. 389. 
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tion of the same law as to carrying or possessing 
such prohibited liquors.*® 

§ 235. Distinct and Continuing Offenses 

Whether particular offenses growing out of a trans¬ 
action are distinct and separate or are included one 
within the other, or whether offenses give rise to sep¬ 
arate violations or are continuing in nature, depends 
on the statute Involved. The same unlawful act may 
give rise to punishment under different laws. 

Under various statutory provisions prohibiting or 
regulating the liquor traffic, different illegal acts 
arising in, or growing out of, the manufacture, sale, 
and handling of intoxicating liquor, and the own¬ 
ership or handling of apparatus designed for the 
illegal manufacture thereof, constitute separate and 
distinct offenses.37 Accordingly it has generally 
been held that the offense of unlawfully possessing 


liquor is a distinct offense from that of possession 
with intent to sell,^^ keeping a place for the sale 
of liquor,39 maintaining a liquor nuisance,^® pos¬ 
sessing a still,^i or manufacturing,^^ selling,^3 or 

transporting^^ intoxicating liquor. Under some 
statutes, however, unlawful possession may not be 
charged as a separate offense where as a result of 
the same transaction accused is also charged with 

the transportation^^ or salens of the liquor, at least 

where the only possession shown is that incident to 
the transportation^*^ or sale,^3 and it has also been 
held that accused cannot be convicted of possessing 
the identical liquor which he is charged with manu¬ 
facturing.^ 9 

The offense of selling intoxicating liquor is a 
separate and distinct crime from that of possessing 
liquor for unlawful sale or disposal, 50 or keeping a 


36. Ala.—Central of Georgia R. Co. 
V. State, supra. 

Tex.—Ramas v. State, 47 S.W.2d 849, 
120 Tex.Cr. 236. 

37. Ky.—Stinnett v. Commonwealth, 
254 S.W. 920, 200 Ky. 297. 

Ohio.—^Allen v. State, 155 N.B. 811, 
24 Ohio App. 85. 

S.C.—Jackson v. South Carolina Tax 
Commission, 6 S.E.2d 745, 192 S. 
C. 350. 

*Tt is not impossible to commit 
more than one offense with one and 
the same quantity of intoxicating 
liquor.”—State v. Melerine, 104 So. 
308, 309, 158 La. 511. 

Previous oonvictloii 

Under a statute so providing, each 
violation of the prohibitory liquor 
law by one previously convicted of 
violating that law, constitutes a sep¬ 
arate and distinct felony.—State v. 
Farrow, 217 P. 700, 114 Kan. 202. 

Liquor nuisance and bootlegging 
are distinct offenses.—Friend v. 
Cummings, 224 N.W. 510, 207 Iowa 
1201. 
gointist 

Offense of being Jolntist does not 
include offenses of having unlawful 
possession of liquor, or of keeping or 
transporting with intent to sell, 
barter, or exchange, or of selling, 
bartering, or exchanging.—State v. 
Lesch, 232 P. 302, 132 Wash. 309. 

38. Ky.—Commonwealth v. Polous, 
246 S.W, 799, 197 Ky. 280. 

Tex.—^Henson v. State, 280 S.W. 692, 
103 Tex.Cr. 123. 

39- Alaska.—^Ex parte Rudy, 7 Alas¬ 
ka 446. 

Jolntist 

Crime of having liquor In posses¬ 
sion was not included in charge of 
being a jointist—State v, Bossio, 
239 P. 553, 136 Wash. 232. 

40. U.S.—Feinburg v. XJ. S., CGA. 

Colo., 2 F.2d 965. 


I Ind.—Thompson v. State, 167 U.B 
345, 89 Ind.App. 555, transfer de¬ 
nied In re Petition to Transfej 
Appeals, 174 N.E. 812, 202 Ind. 
365. 

33 C.J. p 617 note 71. 

41. Ind.—^Lawson v. State, 177 N.E. 
266, 202 Ind. 583. 

Mo.—State v. Berry, App., 255 S.W. 
337. 

42. Ga.—Byrd v. State, 113 S.E. 25, 
28 Ga.App. 731. 

33 C.J. p 578 note 91 [d] (2), (5). 
Whisky made at different time 
Where whisky was made at a dif¬ 
ferent time from whisky seized at 
date of capturing still, accused could 
be convicted both of possessing 
whisky for sale and of manufactur¬ 
ing it.—Harrison v. State, 283 S.W. 
78*8, 104 Tex.Cr. 157. 

43. U.S.—Bonner v. U. -S., C.C.A. 
Ark., 46 F.2d 619, certiorari denied 
51 S.Ct 660, 283 U.S. S51, 75 L.Ed. 
1459—Clayman v, Smithers, C.C.A. 
Va., 18 F.2d 955—Hadley v. U. S., 
O.C.A.Okl., 18 P.2d 607—Kennedy 
V. U. S., aC.A.Nev., 4 F.2d 488. 

Ala.—Bowman v. State, 127 So, 911, 
23 Ala.App. 504. 

Cal.—^People v. Buchanan, 288 P. 50, 
106 Cal.App.,Supp., 765. 

Ill.—^People V. Van Acker, 265 Ill. 
App. 175. 

Kan.—State v. Supancic, 230 P. 306, 
117 Kan. 110. 

Or.—State v. Nodine, 256 P. 387, 121 
Or. 567. 

•S.C.—State V. Center, 30 S.E.2d 760, 
206 S.C. 42. 

33 C.J. p 685 note 94, 

44. U.S.—Loomis v. U. S., C.C.A. 
Wash., 61 P.2d 653—^McMillan v. 

U. S., C.C.A.Okl., 27 F.2d 94—Earl 

V. U, S., C.C.A.Wash., 4 P.2d 532. 
•Cal.—^People v. Buchanan, 288 P. 50, 

106 Cal.App.,Supp., 765. 
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La.—State v. Melerine, 104 So. 308, 
158 La. 511. 

Me.—State v. Mooers, 152 A. 265, 129 
Me. 364. 

Mich.—People v. Ninehouse, 198 N. 

W. 973, 227 Mich. 480. 

33 C.J. p 617 note 70. 

Bootlegging 

However, mere possession of in¬ 
toxicating liquor is included within 
charge of bootlegging.—State v. 
Presta, 253 P. 811, 142 Wash. 639. 

45. U.S.—U. S. V. Rubin, aC.A.N. 

T. , 49 P.2d 273. 

Wis.—'State v. Bidwell, 229 N.W. 633, 
201 Wis. 210. 

46. Mo.—State v. Mounse, App., 279 
S.W. 199. 

Merger of crime 

Possession of same liquor as sold 
is merged in greater crime of sale.— 
Gray v. U. S., C.C.A.M 0 ., 14 F.2d 366. 

47. U.S.—^Brown v. U. S., C.C.A. 
Mass., 16 P.2d 6*82—Segurola v. 

U. S., C.C.A.Puerto Rico, 16 F,2d 
663, affirmed 48 S.Ct. 77, 275 U.S. 
106, 72 L.Ed. l'S6—'Schroeder v, U. 
S., C.C.A.N-.Y., 7 P.2d 60—Moseley 

V. U. S., 4 F.2d 381, certiorari de¬ 
nied Mosely v. U. S., 45 S.Ct. 510, 
268 U.S. 690, 69 L.Ed. 1159. 

Cal.—People v. Buchanan, 288 P. 60, 
106 Cal.App.,Supp., 765. 

Neb.—Wells v. State, 239 N.W. 834, 
122 Neb. 178. 

48. U.S.—Muncy v. U. S., C.C.A.W. 
Va., 289 F. 780. 

Cal.—^People v. Buchanan, 288 P. 60, 
106 Cal.App.,Supp., 766. 

49. U.S.—U. S. V. Crushiata, C.C.A. 
N.T., 69 P.2d 1007. 

Wyo.—State v. Williams, 266 P. 1056, 
38 Wyo. 340—Brown v. State, 259 
P. 810, 37 Wyo. 156. 

50. Tex.—^Meadors v. State^ 275 S. 

W. 829, 101 Tex.Cr. 3’36, 

33 C.J. p 586 note 13« 
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place for unlawful sale^i or manufacturing^^ or 
transporting^^ liquor. As is discussed supra § 224, 
a person may be convicted of being a ''common sell¬ 
er” of liquors, and also of the same several sales 
which were relied on to prove the former offense. 

The importation of liquor into the country and 
its subsequent transportation constitute separate of- 
fenses.^^ The possession of a still or other arti¬ 
cle designed for the manufacture of intoxicating 
liquor is a distinct offense from that of manufac¬ 
turing,55 at least where accused had possession of 
the still for some time before it was set in opera- 
tion,55 but it has been held that possession of such 
apparatus is included in the offense of unlawful 
manufacture precluding conviction for each offense 
separately.57 The manufacture of liquor, whether 
for personal use or for disposition and sale, is but 
one offense.5S 

Prosecution under different statutes or ordinanc¬ 
es. The same unlawful act may expose the of¬ 
fender to punishment under federal law and un¬ 
der state law,59 or under different state statutes.^® 
So the same unlawful act may expose the offender 
to punishment either under the local option law or 
under that prohibiting sales without a license®^ or 
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within a prescribed distance of an educational in¬ 
stitution,52 or it may constitute a violation of the 
general Sunday law and at the same time be pun¬ 
ishable as an unlicensed sale.59 A sale to a minor 
may also be punishable under the statute forbidding 
sales without license.®^ 

Continuing or separate offenses. Each illegal 
sale of intoxicants is a separate and distinct offense 
for which accused may be convicted.®^ Different 
and distinct offenses may be committed by selling 
to the same person at different times®5 although the 
sales are made in quick succession and within a 
brief Hme.®'^ The sale of liquor to two distinct per¬ 
sons at the same time and place constitutes two 
distinct offenses, and not one offense only;®-5 but, 
where the liquor is furnished in answer to the de¬ 
mand of one person, at one time and by a single 
act, it can constitute but one act of furnishing, and 
the one who furnishes the liquor incurs but one pen¬ 
alty, although several persons may join in drinking 
it.®9 Under a statute prohibiting the distillation of 
intoxicants, each act of distillation is a distinct of¬ 
fense and the subject of a separate indictment.*^5 

The unlawful possession of liquor is a continu¬ 
ing offense,*^^ and may not be made the subject of 
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61. Wash.—'State v. Lesch, 232 P. 

302, 132 Wash. 309, 

33 C.J. p 590 note 72. 

52. Va.—Consumers' Brewing Co. v. 
Norfolk, 43 S.B. 336, 101 Va. 171. 

33 C.X p 678 note 91 Jd] (3). 

53. Ky.—Gray v. Commonwealth, 23 
S.W,2d 6*47, 232 Ky. 366. 

Mont.—State v. Redmond, 237 P. 486, 
73 Mont. 376. 

S.C.—City of Union v. Strickland, 
132 S.E. 45, 134 S.C. 140. 

54. U.S.—Parmenter v. U. S., C.C. 
A.Mich., 2 F.2d 946, certiorari de¬ 
nied 45 S.Ct. >514, 26’8 U.S. 697, 69 
L.Ed. 1163. 

55. U.S.—Klein v. U. S., C.CA.R.I., 
14 P.2d 35. 

Ark.—^Mays v. State, 276 S.W. 6'59, 
169 Ark. 332.. 

Colo.—Roark v. People, 244 P. 909, 
79 Colo. 181. 

Pa.—Commonwealth v. Saler, 84 Pa. 
Super. 281. 

Tex.—Stevenson v. State, 290 S.W. 

686, 106 Tex.Cr. 111. 

33 C.J. p 578 note 91 [d] (1), (4). 
Joint commission 

Offenses of distilling and possess¬ 
ing still may be jointly committed.— 
Millwood r. State, 121 So. 499, 23 
Ala.App. H5. 

SB, Cal.—^People v. Mazzola, 2T9 P. 
211, 99 CaLApp. 682, 

57, U.S.-—Patrllo ▼. U. S., aqA.Mo., 
7 P.2d 804. 


sa Wash.—state v. Eckert, 21 P. 
2d 1035, 173 Wash. 93—-State v. 
Matson, 221 P. 311, 127 Wash. 513. 

55. U.S.—^Hebert v. State of Louisi¬ 
ana, La., 47 S.Ct. 103, 272 U.S. 312, 
-71 L.Ed. 270, 48 AL.R. 1102. 

N.C.—State v. Hall, 30 S.E.2d 158, 
224 N.C. 314. 

Effect of concurrent operation of 
statutes generally see supra § 215. 

60. Pa.—Commonwealth v. Fisher, 
96 Pa Super. 135. 

Option of commonwealth 

Fact that offense is punishable un¬ 
der either of two acts does not pre¬ 
vent commonwealth from proceeding 
under whichever statute may be 
more convenient.—Commonwealth v. 
Fisher, supra 

61. Md.—^Kirschgessner v. State, 
198 A. 271, 174 Md. 195. 

33 O.J. p 618 note 79. 

62. Miss.—Borroum v. State, 47 So. 
480, 94 Miss. 88. 

Tenn.—Carpenter v. State, *113 S.W. 
1042, 120 Tenn. 586, 

63. N.T.—People v. Krank, 18 N.E. 
•242, 110 N.T. 4*88. 

*33 C.J. p 618 note 81. 

64. Ga.—Blair v. State, 7 S.E. 855, 
81 Ga 629. 

33 C.J. p 618 note 82. 

65. IlL—^People v. Franklin, 257 IlL 
App. 7, affirmed 173 N.E. 607, 341 
HI. 4*99. 


N.M.—State v. Snyder, 227 P. 613, 80 
N.M. 40. 

33 C.J. p 617 note 72. 

Engaging in li(iuor traffic has been 
held not a continuing offense,—State 
V. Panchuk, 207 N.W. 991, 53 N.H. 
669. 

66 , N.M.—State v. Snyder, 227 P- 
613, 30 N.M. 40. 

33 C.J. p 617 note 73, 

67. Kan.—State v. Bursaw, 87 P.. 
183, 74 Kan. 473. 

Mo.—State v. Gamma, 129 S.W. 734,. 
149 Mo.App. 694. 

66 . Cal.—^People v. Jones, 248 P. 

964, 78 CaLApp. 554. 

Mass.—Commonwealth ▼. Hogan, 9T 
Mass. 120. 

33 C.J. p 617 note 75. 

69. Vt—State v. Barron, '37 Vt 57. 

7a Ala—Childers v. State, 92 So.. 

612, 18 AlaApp. 396. 

71. U.S.—Marron v. XT. S., C.C.A., 
Cal., 8 F.2d 251. 

Ala—Green v. State, 2 So.2d 324, 80^ 
AlaApp. 94, certiorari denied 2 So, 
2d 326, 241 Ala 288—Green v. 
State, 117 So. 607, 22 AlaApp. 636. 
Different possession 

To sustain conviction of more than- 
one possession of liquor, prosecu¬ 
tion must show that each possession 
charged was different from that 
charged in other counts.—^People ▼. 
Franklin, 257 HLApp. 7, affirmed 178' 
N.E. 607, 341 HL 499. 
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separate prosecutions even though the liquor is kept 
in different places where accused, at the 

time of the search of his premises and the discov¬ 
ery of intoxicants for the possession of which he 
was convicted, had other intoxicants but did not 
surrender them, his keeping them thereafter for 
beverage purposes constitutes another offense. 
Keeping liquor for sale may be a continuing of¬ 
fense and may be alleged with a continuando.74 
Possessing a still,'^^ maintaining a liquor nuisance, 
and keeping, running, and operating of a place 
where intoxicants are sold illegally77 are continu¬ 
ing offenses. 

§ 236. Grade of Offenses 

The offenses denounced by some statutes are mls- 

B. UNLAWFUL SAL] 

§ 237. In General 

statutory provisions in many Jurisdictions make it 
a criminal offense to sell intoxicating liquor or to sell 
it other than pursuant to rules and regulations govern¬ 
ing such sales. 


demeanors while those denounced by other statutes are 
felonies. 

Offenses against the liquor laws are generally 
misdemeanors,78 but certain of such offenses have 
been declared felonies.79 Under some statutes, 
whether the offense is a misdemeanor or a felony 
depends on the kind of intoxicating liquor in¬ 
volved^® and on whether the violation is minor or 
casual or is habitual.^l In some jurisdictions the 
commission of a second or further offense of viola¬ 
tion of the liquor laws is punishable as a felony,^2 
but it has been held that the fact that the statute 
provides in such case for punishment of the kind 
imposed for a felony does not make the offense 
itself a felony.SS 

GIFTS, OR LOANS 

The selling of intoxicating liquors was not a 
crime at common law,S4 has been made so 
by statutes punishing the sale of intoxicating liquors 
or their sale in violation of specific regulations;^® 


72. Iowa,—state v. Christensen, 216 
N.W. 710, 205 Iowa 849. 

73. La.—City of Shreveport v. Ca- 
polo, 96 So. 21, 153 La. 429. 

74. Mass.—Commonwealth v. Her- 
sey, 9 N.E. 837. 

75. Ala.—Stewart v. State, 106 'So. 
205, 21 Ala.App. 173—Lockhart v. 
State. 105 So. 431, 21 Ala.App. 75. 

76. U.S.—Marron v. U. S., C.C.A. 
Cal., 8 F,2d 251, 

Ind.—Keeth v. State, 139 N.E, S-SO, 
1.93 Ind. 519. 

33 C.J. p 618 note 86. 

77. Ind.—Anderson v. State, 118 N. 
E. 567, 187 Ind. 94. 

78. Ariz.—State v. Superior Court 
of Arizona, within and for Pinal 
County, 229 P. 96, 26 Ariz. 584. 

Cal.—Ex parte Humphrey, 222 P. 366, 
64 C.il.App. 572. 

Tex.—Waltrip v. State, 114 S.‘W.2d 
555, 134 Tex.Cr. 202. 

33 C.J. p 618 note 88. 

“O.Tenses under the state prohibi¬ 
tion act are misdemeanors and not 
felonies. They belong to that very 
numerous class of offenses that are 
malum prohibita and not malum in 
se. They are in law of the same 
grade as violations of the traffic 
laws, Sunday laws, health laws, food 
laws, building- code, safety acts, 
game laws, and very many other po¬ 
lice regulations.”—^Allen v. State, 
197 N.W. 808, 811, 183 Wis. '323, 39 
A.'L,R. 782. 

Particular offenses 

(1) Possession of property intend¬ 
ed for use In unlawful manufacture 
of intoxicating liquor.—In re Search 
Warrant Affecting No. 277 Fifth Ave. 


in Borough of Manhattan, City of 
New York, D.G.N.Y., 55 F.2d 297. 

(2) Transportation of alcohol or 
intoxicating liquor which is not 
“hootch,” “moonshine,” or “corn 
whisky.”—State v. Snow, 6 S.W.2d 
934, 320 Mo. 267. 

(3) Unlawful manufacture. 

Ky.—Dennison v. Commonwealth, 
248 S.W. 880, 198 Ky. 3*80. 

Me.—State v. Vermette, 156 A. ‘807, 
130 Me. 387. 

N.C.—State v. Clark, 110 S.B. 641, 
183 N.C. 733. 

(4) Unlawful possession of intoxi¬ 
cating liquor. 

Mo.—State V. McBride, '37 S.W.2d 
423, 327 Mo. 18*4—State v. Monroe, 
278 S.W. 723, transferred, see, 
App., 289 S.W. 29. 

Utah,—State v, Florence, 8 P.2d 621, 
79 Utah 200. 

(5) Unlawful sale. 

Fla.-Smith v. State, 78 So, 530, 75 
Fla, 468. 

Mo.—State v. Miller, 44 S.W.2d 15, 
329 Mo. 179. 

79. Tex.—Boyd v. State, 162 S.W. 

850, 72 Tex.Cr. 462. 

Particular offenses 

(1) Unlawful manufacture. 

U.S.—Stinnett v. Commonwealth of 
Virginia, C.C,A.Va., 65 F.2d 644. 
Mo.—State v. Bryant, 289 -S.W. 938— 
State v. Wright, 280 S.W. 703, 312 
Mo. 626. 

(2) Carrying pistol on person 
while engaged in manufacture.— 
Stinnett v. Commonwealth of Vir¬ 
ginia, C.C.A.Va,, 55 F.2d 644. 

(3) Transportation of intoxicating 
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liquor.—Eiler v. State, 149 N.B. 62, 
196 Ind. 562. 

SO. Mo.—State v. Bennett, I'S S.W. 
2d 52—State v. Kroeger, 13 S.W. 
2 d 1067, 321 Mo. 1063—State v. 
Pinto, 279 S.W. 144, 312 Mo. 99. 
Unlawful manufacture 
Any dealing whatever in any kind 
of unlawfully manufactured whisky 
designated by terms “hootch,” 
“moonshine,” and “corn whisky” is 
felony, whereas unlawful sale of 
whisky lawfully manufactured is 
misdemeanor.—State v. Barr, 34 S. 
W.2d 477, 326 Mo. 1095. 

81. U.S.—U. S. V. Setaro, D.C.Conn., 
37 P.2d 134. 

Crime of persistent violation of 
liquor laws constitutes felony.— 
State V. Florence, 8 P.2d 621, 79 Utah 
200 . 

82. Fla.—Smith v. State, 78 So. B30, 
75 Fla. 468. 

W.Va.—State v. Zink, 126 S.E. 561, 98 
W.Va. 338. 

33 C.J. p 618 note 89 [a]. 

Election by prosecutor 
The district attorney may elect 
whether he will proceed against the 
offender for a second or subsequent 
violation as a felony, or, waiving 
the felony, proceed as for a first of¬ 
fense, a misdemeanor.—^People v. 
Casias, 216 P. 513, 73 Colo. 420. 

83. Ky.—Beshears v. Common¬ 
wealth, 39 S.W.2d 995. 239 Ky. 554. 

84. N.Y.—People v. Cook, 221 N.Y. 
S, 96, 220 App.Div. 110, affirmed 
162 N.E, 639, 248 N.Y. 697. 

85. U.S.—Palmisano v. U. S. Brew¬ 
ing Co., C.C.A.Kan., 131 F.2d 272. 
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and any sale not pursuant to the regulations is con¬ 
trary to law.s® The lawfulness of a sale does not 
depend on the manner in which the liquor was pro¬ 
duced, by whom it was produced, or whether the 
manufacture was lawful.^*^ Possession of liquor is 
not in itself an element of the ofYense of sale.^S 

Whether or not there has been an unlawful sale 
is to be determined in many instances by applying 
the provisions of the statute under which the prose¬ 
cution is brought to the facts and circumstances of 
the particular case.89 To constitute the offense of 
making an illegal sale of liquor, there must have 
been a ^'sale^' within the ordinary meaning of that 
term.90 To establish an illegal sale it is not nec¬ 
essary to show that defendant was the owner of the 
liquor sold,^l that he made any profit out of the 
sale, ^2 that he made the sale in person, if another 
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acted for him with his authority or consent,^3 or 
that the liquor should be the only article transferred 
between the parties, or that the price paid for it 
should be severable from that paid for other things 
included in the same purchase.94 Where intoxi¬ 
cating liquor is sold illegally, it is immaterial as 
to who is the proprietor of the place of sale or that 
the person making the sale is not interested there- 
in^5 or that the purchasers were officers of the 
law.96 If the statute is specifically directed against 
unlawful sales, it is not necessary to show an en¬ 
gaging or continuing in the business; a single sale, 
without legal justification, constitutes the offense.37 
In a prosecution for selling intoxicating liquor, the 
time when it was taken away from the place of 
sale is immaterial.^3 Where the seller can legally 
sell, the use to which the purchaser may put the 
liquor will not make the sale unlawful.99 
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Pla.—^Adkison v. State, 103 So. 121, 

S.cf-^tete^v! Center, 30 S.E.2a 760, 
205 S.C. 42. 

33 C.J. p 691 note 99. 

Ordinaace prohi'biting’ sale 

Ordinance forbidding* sale of any 
"‘spirituous, vinous, malt or other 
alcoholic liq.uor” was held not in¬ 
valid for uncertainty for failure to 
specify alcoholic content of “liquor” 
denounced by ordinance, and the 
fact that no state decisions had dis¬ 
cussed meaning of “spirituous, vin¬ 
ous, malt, or other alcoholic liquor” 
discloses that there was no uncer¬ 
tainty as to its meaning.—People v. 
Draper, 22 P.2d 604, 134 Cal.App. 
Supp. 787. 

Sale of beer 

Possession of beer, and sale there¬ 
of, in state prior to Sept. 22, 1933, 
was an offense within statute pro¬ 
hibiting engaging in liquor traffic. 
—State V. Stern, 254 N.W. 766, 64 
N.D. 693. 

Effect of federal control 

(1) Neither the 18th Amendment 
to the federal constitution nor the 
Volstead Act granted the right to 
sell Intoxicating liquor within a 
state.—^Hixson v. Oakes, Cal., 44 S, 
Ct 514, 266 U.S. 254, 68 L.Ed. 1006. 

(2) The National Prohibition Act 
did not absolutely prohibit the man¬ 
ufacture and sale of intoxicating 
liquors, but, under title 2 § 3, liq¬ 
uor for nonbeverage purposes, such 
as for medicinal and sacramental 
purposes, might be manufactured, 
sold, and transported under a per¬ 
mit Issued by commissioner of Inter¬ 
nal revenue.—^U. S. v. Skilken, D.C. 
Ohio, 293 P. 916, affirmed, G.C.A., 
Skilken v. U. S., 293 P. 923. 
Misdemeanor 

Information charging sale of In¬ 
toxicating liquor charges misde¬ 


meanor.—Green v. State, 218 N.W. 
432, 116 Neb. 635—^Dunlap v. State, 
217 N.W. 89. 116 Neb. 313. 

Moral turpitude 

Selling intoxicating liquor is not, 
under federal law, a “crime involv¬ 
ing moral turpitude.”—People v. 
Cook, 221 N.T.S. 96, 220 App.Div. 
110, affirmed 162 N.E. 539, 248 N.Y. 
597. 

86. Ala.—^Lovett v. State, 14 So.2d 
838, 244 Ala. 601. 

Cal.—McKesson & Robbins v. Col¬ 
lins, 64 P.2d 469, 18 Cal.App,2d 
648. 

Mich.—^Auto City Brewing Co. v. 
Gruich, 3 N.W.2d 290, 301 Mich. 
320. 

Pa.—Commonwealth v. Russel, Quar. 
Sess., 62 Dauph.Co. 303. 

Sale prlxua facie unlawful 
Under statute providing that it 
shall be unlawful for any person 
to sell liquor within the common¬ 
wealth except as provided by statute 
regulating the sale of liquor, sale 
of liquor is prima facie unlawful and 
It ceases to be unlawful only when 
the sale takes place in some manner 
authorized by the statute.—Common¬ 
wealth V. Bienkowski, 9 A.2d 169, 
137 Pa.Super. 474. 

CKst of offense of unlawftU sale 
Under statute making sale of 
malted or fermented beverages un¬ 
lawful only where provisions of stat¬ 
ute have not been complied with, the 
gist of an offense is not merely a 
sale but a sale without complying 
with some requirement of the stat¬ 
ute. Laws 1935, p. 73.—Plemmons v. 
State, 198 S.E. 104, 68 Ga.App. 131. 

87. Pa.—Commonwealth v. Saler, 84 
Pa.Super. 281. 

88. Or.—State v. Nodine, 256 P. 387, 
121 Or. 667. 


89. Transactions held lawful 

Ga.—McKown v. City of Atlanta, 190 
S.E. 671. 184 Ga. 221. 

33 aj. p 591 note 10 fa]. 

Transactions held unlawful 
Tenn.—Kelly v. State, 132 S.W. 193, 
123 Tenn. 516. 

33 C.J. p 591 note 10 [b]. 

90 . U.S.—Scoggins V. U. S., Ark., 
256 F. 825, 167 C.C.A. 153, 3 A.L. 

R. 1093. 

Keeping or giving away 

A statute prohibiting sale or pos¬ 
session with intent to sell does not 
prohibit the keeping, consuming, or 
giving away of alcoholic or intox¬ 
icating liquor.—State v. Kelly, 15 
N.W.2d 654, 218 Minn. 247. 

91. Ark.—Bird v. State, 299 S.W. 
40, 175 Ark. 1169. 

Tex.—Bostick v. State, 255 S.W. 422. 
96 Tex.Cr. 699—Jones v. State, 255 

S. W. 419, 95 Tex.Cr. 574. 

33 C.J. p 691 note 2. 

92. Iowa.—Shldeler v. Tribe, 139 N. 
W. 897, 158 Iowa 417. 

33 C.J. p 591 note 3. 

93. N.C.—State v. Haywood, 108 S. 
E. 726, 182 N.C. 816. 

33 C.J. p 591 note 4. 

94. Mass.—Commonwealth v. Wor¬ 
cester, 126 Mass. 256. 

33 C.J. p 591 note 5. 

95. Okl.—Piles v. State, 182 P. 911, 
16 Okl.Cr. 363. 

96. Okl.—Hiatt v. State, 94 P.2d 

262, 67 Okl.Cr. 372—Medlock v. 

State, 89 P.2d 377, 66 Okl.Cr. 27. 

97. N.D.—Scott V. State, 163 N.W. 
813, 37 N.D. 90, L.R.A.1917P 1107. 

33 C.J. p 591 note 7. 

98. Or.—State v. Edwards, 210 P. 
1079, 106 Or. 68. 

99- S.C.—Jackson v. South Carolina 
Tax Commission, 6 S.E.2d 745, 192 
S.C. 360. 

Vt.—Street v. Hall, 29 Vt 166. 
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There may be a prosecution for a violation of a 
liquor statute committed before the repeal of such 
statute where there is a general statute providing 
that the repeal shall not affect prosecutions for of¬ 
fenses committed while the liquor statute was in 
force.i A law providing that no property rights 
shall exist in liquor has been held not to repeal a 
statute prohibiting the sale of liquor.^ 

§ 238. What Constitutes Sale in General 

A sale of Intoxicating liquors consists of a transfer 
of liquor to the buyer for a valuable consideration; and 
there must be a delivery to the purchaser. 

A sale of intoxicating liquor consists of a trans¬ 
fer of such liquor to the buyer for a valuable con¬ 
sideration to be paid in money or anything of value 
accepted in payment.^ The offense of illegally sell¬ 
ing liquor is not committed by a bargain or execu¬ 
tory contract for a sale. There must be a completed 
sale, which passes the property,^ consummated by 
the act of the parties as distinguished from the op¬ 
eration of the law,5 and amounting to a vending 
and purchasing of the particular commodity.® 

There must, however, have been a delivery of the 
liquor to the purchaser^ and not a taking without 
the consent of the owner.® Delivery, however, is 
sufficiently established by proof that the purchaser 
helped himself to a drink or a bottle of liquor, in 
the presence of the owner, and handed the latter 


the price or left it in a place accessible to him,® 
or that the owner told the purchaser where the liq¬ 
uor might be found and the latter found it at such 
place and took possession,or told the purchaser 
to leave money in a certain place and return later, 
when the purchaser subsequently found liquor in the 
place where he put the money,or that the liquor 
was given to the purchaser by another in the pres¬ 
ence and by the order of the owner who received 
the money therefor;^® and delivery in considera¬ 
tion of money paid constitutes a sale although the 
buyer subsequently shares the liquor with others 
who contribute part of the purchase price.^® De¬ 
livery of bonded warehouse receipts has been held 
sufficient, without manual delivery of liquor.^^ 

Acceptance of liquor as part payment of a debt 
is a purchase within the meaning of a liquor law.^® 
Where one receives intoxicating liquor by express 
c. o. d., and takes money from a third person, de¬ 
livering to such third person certain portions of the 
liquor for the money theretofore advanced, these 
acts constitute a sale.^® There is, however, no sale 
where one obtains money from a debtor on account 
to pay the price of such liquor and gives him a part 
thereof.^*^ 

The sale of intoxicating liquor may be made by 
implication as well as by direct contract, and there¬ 
fore no words are necessary to constitute a transac¬ 
tion a sale, the passage of such liquor with intent 


1. Ind.—Pruitt v. State. 162 N.B. 
817, 198 Ind. 175. 

2. Miss.—Buford ▼. State, 111 So. 
850, 146 Miss. 66. 

3. Okl.—Maladin v. State, 113 P.2d 
201, 72 OkLCr. 80. 

33 C.J. p 691 note 11. 

4- Kan.—State v. Fields, 223 P. 285, 
115 Kan. 489. 

Mo.—State v. Grumes, 3 S.W.2d 229, 
319 Mo. 24. 

Okl.—Stevens v. State, 239 P, 273, 
31 OkLCr. 376. 

33 C.J. p 591 note 12. 

Procuxement of permit 
Where delivery receipts for In¬ 
toxicating liquor merely called for 
one hundred cases out of the orig¬ 
inal owner's stock, and showed on 
their face that, before delivery could 
be made, a permit made out to the 
warehouseman must be procured, a 
sale was not complete until a suf¬ 
ficient permit was obtained, and 
owners of such receipts, who, under 
an agreement to sell the liquor for 
nonbeverage purposes, Indorsed them 
in blank to the warehouseman, were 
not guilty of violating the prohibi¬ 
tion act, where a permit was had 
in due term, except that the ware¬ 
houseman appeared thereon as ven-; 


dor.—Smulyan v. XT. S., C.C.A.Ohlo, 
203 F.’ 283. 

5. W.Va.—State v. Davis, 60 S.B. 
584, 62 W.Va. 500, 14 l..R.A.,N.S., 
1142. 

33 C.J. p 591 note 13. 

8. W.Va.—State v. Davis, supra. 

33 C.J. P 591 note 14. 

7. Mo.—State v. Grumes, 3 S.W.2d 
229, 319 Mo. 24. 

33 CJ. p 592 note 17, 

Sale of moonshina 

Statute denouncing selling of 
moonshine whisky covers only cas¬ 
es where possession of liquor is 
transferred.—State v. Grumes, supra 
Delivery of water 
Where defendant, accused of sell¬ 
ing liquor, having been warned, ac¬ 
cepted money, but delivered water, 
there was no “sale.”—Pox v. U. S., 
C.C.A.W.Va, 34 F.2d 99. 

Completed delivery not essential 
Transaction whereby defendant 
procured whisky ordered by prohibi¬ 
tion agent and offered agent whisky 
bottle as he accepted money proffer¬ 
ed by agent, constituted sale of liq¬ 
uor, even though whisky was never 
fully delivered,—Calcara v, U. S., C. 
C.A.MO., 63 P.2d 767. 

Delivery intercepted 
Contract for sale, receipt of price, 
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but interception by sheriff while de¬ 
fendant was about to make delivery, 
shows attempt to sell liquor.—Ar¬ 
nold V. State, 148 S.E. 283, 39 Ga. 
App. 680. 

8. Tex.—Scott V. State, 161 S.W. 
650, 69 TexCr. 147. 

33 C.J. p 592 note 18. 

9. Tex.—Clark v. State. 291 S,W. 
564, 106 Tex.Cr. 235. 

33 C.J. p 692 note 19. 

10. S.D.—State v, Sturgis, 222 K 
W. 681, 64 S.D. 245. 

33 C.J. p 692 note 20. 

11. Mo.—State v. Brock, 280 S.W 
48. 

12m Ala.—Lynn v. State, 65 So. 92 
10 Ala.App. 223. 

13. Okl.—Lemmons v. State, 291 P 
169, 48 OkLCr. 302, 

14. U.S.—Smulyan v. XT. S., C.C.A. 
Ohio, 293 P. 283. 

15- N.C.—State v. Gray, 25 S.E.2d 
434, 223 N.C. 120. 

18. Neb.—Skiles v. State, 123 N.W. 

447, 85 Neb. 401. 

33 C.J. p 592 note 29. 

17. Tex,—Britton v. State, Cr,, 100 
S.W. 148. 
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to sell being sufficient.^^ Where a person enters a 
place where intoxicants are sold and calls for whis¬ 
ky or any other beverage, and it is set out to him 
by the proprietor and he drinks it, nothing more 
being said, the law implies a sale.^^ Where an 
agent, in the presence of his principal, who was 
about to purchase whisky in violation of law, ac¬ 
cording to the principal’s directions, handed the 
money over to the seller, and the seller handed the 
whisky to the principal, who furnished the money 
in the seller’s presence, there was a sale to the 
principal,20 and it is immaterial whether the buyer 
knew to whom the whisky belonged.21 If one de¬ 
siring intoxicating liquor gives money to another, 
who gives it to defendant, and defendant brings liq¬ 
uor and gives it to the person who furnished the 
money, this constitutes a sale .22 Evidence that de¬ 
fendant gave an old friend intoxicating liquor, and 
soon thereafter borrowed money from him, does not 
prove a sale of liquor.23 

Where defendant, on being informed that there 
was intoxicating liquor in an express office con¬ 
signed to him, told his informant that he could have 
it if he could get it, and the informant wrote out 
an order, signing defendant’s name, and sold it to 
the one who got the liquor, there was no sale of 
the liquor by defendant to the informant.24 Where 
a package containing intoxicating liquor was sent 
to the address of accused, and he gave an order 
therefor on the express company to another, who 
paid the charges and took the package, this consti¬ 
tuted a sale of the Iiquor.25 Where the consignee 
of intoxicating liquor, shipped by express, had not 
ordered it, and the consignor remained the owner 
thereof until it was accepted by the consignee, de¬ 
fendant, an express agent, who, in ignorance of 
such facts, delivered the liquor to the consignee, 
was not guilty of making a sale.26 Where the own¬ 
er of a transfer company received consignments of 
liquor from the trucks of a wholesale dealer, prop- 

18. Tex.—Jackson v. State, 128 S. 25. 

W. 142, 67 Tex.Cr. 341. 

33 C.J. p 692 note 22. 

19. Mo.—State v. Jarrett, 36 Mo. 

357. 

N.T.—Auburn Excise Comrs. v. Mer¬ 
chant, 34 Hun 19, affirmed 8 N.E. 

484, 103 H.Y. 143. 

20. Ala.—Wade v. State, 64 So. 171, 

170 Ala. 32. 

21. Ala.—^Wade v. State, supra. 

22. Tex.—Lopez v. State, 208 S,W. 

167, 84 Tex.Cr. 422. 

23. Tex.—Scott V. State, 105 S.W. 

796, 62 Tex.Cr. 164. 

24. Tex.—^Boyd v. State, 98 S.W. 

845, 49 Tex.Cr. 399. 
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erly directed to various individuals, and delivered 
them at the usual transfer rate, and also collected a 
fee for each empty case or keg collected and rede¬ 
livered to the agents of the wholesaler, he is not 
guilty of selling liquor without a license.27 

§ 239. Barter or Exchange 

Under statutes so providing, or where barter Is 
regarded as a sale, barter of intoxicating liquor is a 
criminal offense. 

Under statutes so providing, the barter or ex¬ 
change of liquor is an offense.^^ As a general rule, 
the barter or exchange of liquors constitutes a 
sale;29 but there are also decisions to the con- 
trary.30 Where a physician gave whisky for a sick 
child, not intending that it should be returned, he 
was not guilty of bartering or loaning intoxicating 
liquors because the whisky was returned.^^ 

§ 240. Gift or Loan 

While a gift or loan of liquor is illegal where pro¬ 
hibited by statute, the making of a gift is not an of¬ 
fense under a statute prohibiting merely sales of liquor. 

Since a *^gift,” as distinguished from a ‘'sale,” is 
a gratuitous transfer of property without any equiv¬ 
alent, if the statute prohibits merely the “sale” of 
liquor, it is not an indictable offense to give it 
away.S2 ^ gift of liquor is, however, sometimes 
specifically forbidden by statute,or may be in¬ 
cluded in such broad terms of prohibition as “sell¬ 
ing or disposing of,” or “sell or furnish.”34 Even 
under such statutes, it is no offense to give liquor 
in one^s own house to his family, domestic servants, 
or invited guests, as a mere act of kindness or hos¬ 
pitality, and with no purpose to evade or break the 
law.35 Where the giving away of liquor is prohib¬ 
ited, the title or property interest or claim of the 
donor to the liquor is immaterial.^® 

It has generally been held that a loan of liquor 
with the understanding that it is to be repaid in 

32. Minn.—State v. Kelly, 15 N.W. 
2d 654, 218 Minn. 247. 

33 C.J. p 593 note 43. 

33. Mo.—State v. Rowe, 24 S.W.2d 
1032, 324 Mo. 863. 

33 O.J. p 593 note 44. 

34. Minn.—State v. Deusting:, 22 N. 
W. 442, 33 Minn, 102, 63 Ain.S,R. 
12 . 

33 C.J. p 593 note 45. 

85. Minn.—Coxpns Jnxls cited in 
Englebert v. TutUe, 242 N.W. 426, 
426, 185 Minn. 608. 

N.Y.—People V. Barbera, 214 N.Y.S. 

778, 127 Misc. 864. 

33 O.J. p 593 note 46. 

36. Mo.—State t. Stratton, 289 S.W. 
568, 316 Mo. 240. 


Tex,—McNeely v. State, 92 S.W. 
419, 49 Tex.Cr. 286. 

26. Tex.—Webb v. State, Cr., 86 S. 
W. 331—^Ellingrton v. State, Cr., 86 
S.W. 330, 

27. Pa.—Commonwealth v. Adler, 72 
Pa.Super. 45. 

28. S.C.—State v. Center, 30 S.E.2d 
760, 206 S.C. 42. 

29. Ky.—^Bogg-s v. Commonwealth, 
189 S.W. 21, 172 Ky. 243, L.RA. 
1917B 605. 

33 C.J. p 693 note 36. 

30. Ark.—Robinson v. State, 27 S. 
W. 233, 69 Ark. 341. 

33 aJ. p 693 note 37. 

31. Ky.—Commonwealth v. Abbott, 
146 S.W. 373, 147 Ky. 686. 
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other liquor of the same kind is a sale;^7 but there 
is also authority to the contrary.38 Where money 
is given to one lending intoxicants to purchase oth¬ 
er intoxicants to replace those lent, there is a sale.39 
Where an unincorporated association purchases al¬ 
coholic beverages, title thereto rests in the members 
of the association so that dispensing the beverage 
to the members is neither a sale nor a gift.-^O 

§ 241. Payment in Rent 

The giving of Intoxicating liquor as payment of rent 
constitutes a sale. 

The delivery of a certain number of gallons of 
whisky per month as rent of a distillery constitutes 
a sale.^i 

§ 242. Payment in Services or in Kind 

The transfer of liquor In consideration of services 
performed or to be performed is a sale. 

The transfer of liquor in consideration of services 
performed or to be performed constitutes a sale .^2 
Where the owner of fruit has it manufactured into 
liquor, receiving a part of the product of the identi¬ 
cal fruit furnished, the manufacturer is not guilty 
of a sale of liquor but, if the fruit is exchanged 
for liquor already manufactured, or if the manufac¬ 
turer furnishes the owner of the fruit liquor in 
advance, the transaction is a sale.^^ 

§ 243. Sale on Credit 

Where the sale of liquor Is Illegal, sale on credit Is 
prohibited. 

To constitute an illegal sale of liquor it is not 
necessary that the purchaser pay for the liquor on 
delivery, a sale on credit or in contemplation of 


future payment being an illegal sale,^^ and it is 
immaterial that the law furnishes no means of en¬ 
forcing payment.'^6 Where there is an agreement 
to let one have intoxicating liquor and a deliverance 
and acceptance of the liquor follows, a sale is made, 
without reference to whether there was any agree¬ 
ment as to the price or a promise to pay.'^'^ 

§ 244. Devices to Conceal Sale 

Where the sale of liquor is illegal, any trick, sub¬ 
terfuge, or device will not be permitted to evade the 
law. 

In any case, where a sale or gift of liquor would 
be contrary to law, the courts will discountenance 
any trick, artifice, or subterfuge intended to evade 
its terms. No matter what the disguise or pretense, 
it is enough to sustain a conviction if liquor was 
actually sold or given in violation of the law,^s 
and under the statutory provisions of some juris¬ 
dictions a sale by trick, device, or subterfuge is de¬ 
clared illegal.^^ 

§ 245. Acting as Agent of or Aiding' An¬ 
other 

In general, one who procures or buys liquor merely 
as agent for another is not guilty of a sale to such 
other provided he has no Interest in the liquor or the 
price and acts as agent or intermediary of the buyer 
and not of the seller. 

It has generally been held that, where one person 
procures or buys intoxicating liquor for another or 
assists him to buy or procure such liquor, he is not 
guilty of making a sale of such liquor, notwith¬ 
standing both the money and the liquor may pass 
through his hands, provided he has no interest in 
the liquor or in the price and acts as the agent or 
intermediary of the buyer and not of the seller 


37. K.C.—state v. Mitchell, 72 S.B. 
632, 156 N.C. 659, 37 L.R.A.,N.S., 
302, Ann.Cas.l913A 469. 

33 C.J. p 594 note 47. 

38. Miss.—Jones v. State, 66 So. 
987, 108 Miss. 530, Li.R.A.19160 
648. 

33 C.J. p 594 note 48. 

39. Tex.—^Daniel v. State, 125 S.W. 
37, 57 Tex.Cr. 467. 

33 C.J. p 594 note 49. 

40. Mich.—People v. Budzan, 295 
N.W. 259, 295 Mich. 547. 

41. Ga.—Griffin v. State, 41 S.B. 997, 
115 Ga. 577. 

42. Ky.—Boggs V. Commonwealth, 
189 S.W. 21, 172 Ky. 243, L.R.A. 
19WB 605. 

33 C.J. p 593 note 39. 

43. Ky.—^Boggs v. Commonwealth, 
supra. 

33 C.J. p 593 note 40. 

44. Tex.—^Barnes v. State, Cr., 88 
S.W. 806. 

33 C.J. p 693 note 41. 


45. U.S.-—Myers v. U. S., C.C.A.W. 
Va., 49 P.2d 230, certiorari denied 
51 S.Ct. 657. 283 U.S. 866, 75 L.Ed. 
1470—Keen v. U. S., C.C.A.MO., 11 
F.2d 260. 

Ark.—Davidson v. State, 23 S.W.2d 
615, 180 Ark. 970. 

Ga.—Hatchett v. State, 128 S.B. 687, 
34 Ga.App. 134. 

S.D.—State v. Sturgis, 222 N.W. 681, 
54 S.D. 245. 

33 aj. p 591 note 16, p 693 note 36. 
Refusal to pay 

Sale of whisky is completed on 
offeree's accepting delivery at agreed 
price, although payment thereof is 
later refused, and whisky retender¬ 
ed.—Grace v. State, 136 S.E. 107, 
36 Ga.App. 190. 

Refusal to take payment 
When witness requested "drink,” 
and defendant delivered liquor to 
him, sale was consummated, not¬ 
withstanding defendant’s refusal to 
take payment when tendered.—State 
V. HirUe, 133 A. 444, 47 R.I. 371. 
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Worthless check 

The fact that a check given in 
payment for liquor is not collectable 
is no defense against conviction for 
the sale.—Jennings v. State, 64 S.W. 
2d 102, 122 Tex.Cr. 124—Hays v. 
State, 279 S.W. 469, 102 Tex.Or. 684. 

48. N.C.—State v. Lemons, 109 S.B. 

27, 182 N.C. 828. 

33 C.J. p 593 note 35. 

47. Tex.—Wren v. State, 160 S.W. 
440, 68 Tex.Cr. 75. 

48. Minn.—State v. Ito, 131 N.W. 
469, 114 Minn. 426, 36 L.R.A..N.S., 
619, Ann.Cas.l912C 631. 

33 C.J. p 594 note 50. 

49. Ark.—^Brownson v. State, 123 S. 
W. 762, 93 Ark. 20. 

33 C.J. p 694 note 51. 

50. Ga.—Perkins v. State, 142 S.E. 
212, 37 Ga.App. 804. 

Ky.—Johnson v. Commonwealth, 264 
S.W. 750, 200 Ky. 226. 

Me.—State v. Kilbreth, 169 A. 604, 
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but there is also authority to the contrary and 
where statutory provisions make it unlawful to act 
as agent for sale or purchase of liquor one who 
does so as agent for the purchaser is guilty of a 

criminal offense.^^ 

Under the rule that the agent of the buyer is not 
guilty, the intermediary, to be guiltless, must act 
solely as the agent of the buyer and, if he induces 
the transaction or is agent for both parties, or de¬ 
rives a profit, he violates the law.53 if it appears 
that the alleged intermediary was in reality the own¬ 
er of the liquor, he is guilty of making a sale,^^ 
and this is so if he really acts as the agent of the 
seller, rather than of the purchaser,56 or solicits 
and receives orders for the sale of liquor,^6 or so¬ 
licits others to join with him in the purchase of a 
quantity of liquor, and receives and distributes it,®*^ 
or if the pretended agency is a mere trick or subter¬ 
fuge to evade the law.^S In such case he is, as dis¬ 
cussed infra § 272, individually punishable. 

One who has no personal interest in the purchase 
of liquor is not guilty of making a sale, where he 
advances his own money for the purchase and is 


§ 246 

reimbursed by the principal on delivery,^^ but it 
has been held that one who makes a purchase with 
his own money thereby acquires title to the liquor, 
and when he delivers it to another and accepts pay¬ 
ment therefor he is a seller.®^^ 

Liability of seller. Where defendant is charged 
with the unlawful sale of intoxicating liquor to a 
certain person, who is the only person known in the 
transaction as the purchaser, and it appears that 
such person was acting for others and not for him¬ 
self, and paid to defendant the money of others 
for such liquor, this constitutes a sale by defendant 
to the person named.®^ The fact that a person ac¬ 
companying a purchaser drank liquor bought and 
paid for by the purchaser does not make the seller 
guilty of selling to such person.®^ 

§ 246. Knowledge and Intent of Seller 

a. In general 

b. Sale for use as medicine 
a. In Greneral 

willful or intentional acts are not essential to viola¬ 
tion of a statute prohibiting or regulating the sale of 
intoxicating liquors. 
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ISl Me. 489—State v. Parady, 156 
A. 381, 130 Me. 371. 
lijinn,—State v. Wallenberg, 197 N. 

W. 276, 158 Minn, 251. 

Tex.—Winans v. State, 61 S.W.2d 
114, 124 Tex.Or. 123—McBee v. 

State, 44 S.W.2d 699, 119 Tex.Cr. 
279—Wilson v. State, 280 S.W. 
213, 103 Tex.Cr. 171 —Howington 
V. State, 268 S.W. 933, 99 Tex.Cr. 
249. 

33 €.J. p 595 note 52. 

Liability of servant or agent gen¬ 
erally see infra § 272. 

In Arlcansas 

(1) The rule is that, where the 

intermediary between the purchas¬ 
er and the seller is a necessary fac¬ 
tor and an active participant in 
the sale, without whose assistance 
the sale could not have been con¬ 
summated, he is guilty of an illegal 
sale; but it is otherwise where one 
buys liquor for a third person as a 
matter of accommodation and not 
as a subterfuge, aiding only the 
purchaser and not the seller of the 
liquor.—Washington v. State, 37 S. 
W.2d 882, 183 Ark. 667—^Wither¬ 

spoon V. State, 17 S.W.2d 307, 179 
Ark. 647 —Whittington v. State, 264 
S.W. 532, 160 Ark. 257—33 C.J. P 695 
note 52 [d]. 

(2) An intermediary between pur¬ 
chaser and seller of Intoxicating liq¬ 
uor, who is a necessary factor in the 
sale of the liquor, and whose as¬ 
sistance is necessary to the consum¬ 
mation of the sale, is ‘Interested in 
the sale" regardless of whether he 


has any pecuniary interest in the 
sale.—Brown v. State, 255 S.W. 878, 
161 Ark. 253. 

(3) One who, pursuant to an 
agreement, conducted purchaser of 
liquor to a certain place, where pur¬ 
chaser met and paid purchase price 
to third person, and who thereafter 
accompanied purchaser to a nearby 
coal shed- and pointed out whisky 
to purchaser, was "interested in the 
sale of intoxicating liquor,” in viola¬ 
tion of statute.—^Brown v. State, su¬ 
pra. 

(4) The doctrine that one charged 
with selling intoxicating liquor can¬ 
not be convicted where the proof 
shows that he took no part except 
to purchase for himself or to act 
solely for the buyer is not applica¬ 
ble where defendant is charged with 
unlawfully procuring and purchasing | 
intoxicating liquor, under statute.— 
Anderson v. State, 255 S.W. 319, 161 
Ark. 46. 

Purchase for prohibition agents 

The fact that officers and defend¬ 
ant tried to purchase whisky at sev¬ 
eral places and sympathetic appeal 
to defendant by officers to obtain 
whisky raised presumption that de¬ 
fendant was purchasing agent of 
officers rather than selling agent of 
owner of whisky.—State v. Hicks, 33 
S.W.2d 923, 326 Mo. 1056. 

51. Okl.—Good V. State, 264 P. 920, 

39 Okl.Cr. 342. 

33 C.jr. p 595 note 63. 

52. Ala.—^Johnson v. State, 55 So. [ 
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226, 172 AIa 424, Ann.Cas.l913E 
296. 

33 C.J. p 595 note 64. 

53. Ala.—Taylor v. State, 26 So. 
689, 121 Ala. 24. 

33 C.J. p 596 note 55. 

54. Cal.—People v. Heusers, 207 P. 
908, 58 CaLApp. 103. 

33 C.J. p 696 note 66. 

55. U.S.—Allen v. U. S., C.C.AOr., 

6 F.2d 199—Wigington v. U. S., 
C.C.A.Va., 296 F. 126, certiorari 
denied 44 S.Ct. 464, 264 U.S. 696, 
68 L.Ed. 867. 

N.J.—State V. Geltzeiler, 127 A. 322, 

2 N.XMisc. 1106, affirmed 128 A. 
240, 101 Isr.J.Law 415. 

Tex.—Williams v. State. 27 S.W.2d 
217, 115 Tex.Cr, 674. 

33 ax p 696 note 67. 

56. Mich.—People v. Swenson, 127 
N.W. 302, 162 Mich. 397. 

33 C.X p 596 note 68. 

57. Ark.—Hunter v. State, SO S.W. 
42, 60 Ark. 312. 

58. Ky.—Johnson v. Commonwealth, 
254 S.W. 750, 200 Ky. 225. 

33 C.J. p 596 note 60. 

59. Me.—State v. Parady, 156 A. 
381, 130 Me. 371. 

60. Idaho.—State v. McKeehan, 279 
P. 616, 48 Idaho 112. 

61. Tex.—^Boggus v. State, 13 S.W. 
2d 109, 111 Tex.Cr. 400. 

33 C.J. p 596 note 62. 

62. Tex,—Cunningham v. State, 46 
S.W.2d 132, 118 Tex.Cr. 235. 
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A willful or intentional act is not essential to a 
violation of a statute prohibiting or regulating the 
sale of intoxicating liquor,^3 and the intention or 
reason of the seller in making the sale is not, as 
discussed infra § 285, a matter of defense. Intent 
to sell has been held a necessary element of the 
offense of bootlegging.^^ 

b. Sale for Use as Medicine 

A sale of intoxicating liquor with the actual and 
bona fide intention that the liquor shall be used only 
as medicine, and not as a beverage, may or may not 
constitute a violation of statutes relating to intoxicat* 
ing liquors. 

According to some authorities, although the stat¬ 
utes may forbid the sale of liquor in general terms, 
yet a sale made with the actual and bona fide inten¬ 
tion that the liquor shall be used only as medicine, 
and not as a beverage, is not a criminal offense, the 
law implying an exception in such cases but ac¬ 
cording to others no such exception is admitted un¬ 
less explicitly stated in the statute.^® If, however, 
the vendor is authorized to sell for medical pur¬ 
poses, as, for example, a druggist, he is not guilty 
of an offense if he acts in good faith and in a rea¬ 
sonable belief that the liquor is to be used as medi¬ 
cine, although the purchaser may secretly intend to 
use it for other purposes.®7 Where the seller of in¬ 
toxicating liquor makes no attempt to comply with 
statutory requirements regulating the sale of such 
liquor for medicinal purposes, he cannot claim that 
he made the sale in good faith for medicinal us¬ 
es.®® 


Where compounds of medicines with alcoholic 
liquors are made and sold in good faith by drug¬ 
gists as medicine and not as a device to avoid the 
liquor laws, no offense is committed,but where 
sold as beverages the law is violated.*^® 

§ 247. Place of Sale in General 

In determining whether there has been a vlolation- 
of law, the place of sale of intoxicating liquors will be 
determined In accordance with the general rules on the 
subject. 

When it becomes necessary to ascertain where a 
sale of intoxicating liquors was made in order to 
determine whether there has been a violation of the 
criminal law, this question is to be settled in accord¬ 
ance with the general rules on the subject,'^^ but 
statutory provisions declaring what is the place of 
sale are controlling, where enacted. *^3 Where the 
contract of sale is executory the sale is complete 
at the place of delivery.*^® 

Where both purchaser and seller cross a state 
line to effect delivery of liquor to evade the law, 
there is a sale in violation of the law where the 
statute provides that no trick, subterfuge, device, or 
pretense will be permitted.*^^ Sale on a road or 
highway, even though in front of premises owned’ 
and occupied by accused, is bootlegging under a 
statute providing that any sale at a place not owned,- 
kept, maintained, or controlled by the seller is boot- 
legging.*?® 


63. Miss.—^French v. State, 115 Sa 
705, 149 Miss. 684. 

Mo.-^State v. Wilcox, 44 S.W.2d 85 
—State V. Preslar, 290 S.W. 142, 
316 Mo. 144. 

Wis.—State v. Grams, 6 N,W.2d 191, 
241 Wis. 493. 

Wyo.—Rosencrance v. State, 239 R 
952, 33 Wyo. 360. 

Absence of criminal Intent does 
not bar enforcement of penalties for 
unlawful sale of malt beverages, 
since the offenses denounced were 
not offenses at common law and 
the principle of law that sometimes 
excuses, from penalties of statute 
creating an offense in which intent 
is not an element, one violating the 
statute without criminal intent but 
through mistake or under pressure 
of overwhelming necessity, is inap¬ 
plicable to one selling malt beverag¬ 
es in reliance on invalid precinct 
election,—^Wilson v. Goodin, 163 S. 
W.2d 309, 291 Ky. 144. 

64. Wash.—State v. Miller, 275 P. 
75, 151 Wash. 114. 

65. Tex.—^Baker v. State, 18 S.W.2d 
623, 113 Tex.Cr. 120. 

33 O.J. p 597 note 74. 


66. Ark.—^Honaker v. State, 265 S. 
W. 353, 166 Ark. 97. 

Tex—Crawford v. State, 115 S.W.2d 
664, 134 TexCr. 339. 

33 C.J, p 597 note 75. 

Under ITational Prohibition Act 
Sale of preparation, which both 
seller and buyer intend to be used 
as medicine, was not violation of 
National Prohibition Act.—Burnstein 
V. U. S., C,C.A.Cal., 55 F.2d 599, cer¬ 
tiorari denied 62 S.Ct. 503, 286 U.S. 
550, 76 L..Ed. 1286. 

67. U.S.—Sherman v. U, S., C.C.A. 
Mich., 10 F.2d 17. 

33 C.J. p 597 note 76. 

68. Colo.—^Montrose v. Price, 196 
P. 863, 69 Colo. 535. 

69. Tex.—^Ex parte Taylor, 296 S. 
W. 528, 107 TexCr. 342. 

33 C.J. p 698 note 78. 

70. Miss,—^Brown v. State, 107 So. 
381. 142 Miss. 104. 

Tex—Medlock v. State, 1 S.W.2d 
308, 108 TexCr. 274. 

“The courts should be zealous to 
prevent evasions of the laws against 
the traffic in Intoxicants by the sale 
as beverages of preparations Intend¬ 


ed, or supposedly Intended, for le¬ 
gitimate uses.“—State v. Hamilton,. 
204 N.W. 209. 210, 200 Iowa 343. 

71. Mo.—Clark v. Crown Drug Co.,. 
146 S.W.2d 98, 236 Mo.App. 206, 
certified to 152 S.W.2d 146, 348 
Mo. 91. 

33 C.J. p 598 note 80. 

Sale on high seas 

It was not a crime under the Na¬ 
tional Prohibition Act to sell or de¬ 
liver intoxicating liquors on the high 
seas.—Romano v. U. S., C.C.A.N.Y., 
9 P.2d 622. 

72. U.S.—James Clark Distilling Co. 
of Cumberland, Md., v. Western 
Maryland R. Co., D.C.Md., 219 P. 
333, affirmed 37 S.Ct. 180, 242 U. 
S. 311, 61 L..Ed. 326, L.R.A.1917B 
1218, Ann.Cas.l917B 846. 

33 C.J* p 599 note 81. 

73. Va.—Faulkner v. Town of 
South Boston, 127 S.B. 380, 141 Va, 
617. 

74. Ky,—^Davis v. Commonwealth, 
267 S.W, 719, 201 Ky. 637. 

75. N.D.—State v. Cook, 206 N.W, 
786, 53 N.D. 429—State v. Barr, 204 
N.W. 867, 62 N.D. 946. 
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§ 248. - Local Option District 

Whether a sale of liquor Is punishable under a gen¬ 
eral law or a local option law will depend on the lan¬ 
guage of the statutes and the circumstances of the par¬ 
ticular case. 

A State beverage act has been held not to preclude 
a prosecution for unlawful sale in a dry county J® 
A statute providing that the sale of liquor in coun¬ 
ties where such sale is prohibited under local op¬ 
tion shall be a violation of the statute creates an 
olfense punishable under the provisions of the stat¬ 
ute. When a general law does not apply to the 
sale of liquor in a particular county, a prosecution 
for unlawful sale in such county must rest on the 
prohibition in the local act.'^S A statute providing 
that an offense committed on the boundary or with¬ 
in a certain distance of the boundary of any two 
counties may be prosecuted in either does not make 
sl sale, lawful in the county where made, an of¬ 
fense because made within the specified distance of 
the boundary of a dry county.^^ 

§ 249. - Shipments C. O. D. 

The place of sate of c. o. d. shipments is the place 
where the liquors are delivered to the carrier. 

Where an order for intoxicating liquors has been 
accepted by the seller and the liquors have been 
delivered to the carrier for transportation c. o. d. 
to the buyer, the place of sale is the place where 
the liquors are delivered to the carrier, and not 


where the carrier delivers the liquors to the buyer 
and accepts payment of the purchase price.^*^ 

§ 250. Sales without or Not Authorized by 
License 

Where, under state or local law, a license to sell In¬ 
toxicating liquor Is required, all persons subject to such 
laws who sell without procuring a license, or who sell 
In violation of the terms of a license or the regulations 
controlling sales of intoxicating liquors, may be liable 
to criminal prosecution. 

Where a system of granting licenses is provided 
by statute and all persons prohibited from selling in¬ 
toxicating liquor without procuring a license, under 
penalty of prosecution and punishment, sale without 
procuring a license is unlawful no substitute for 
it will avail, and no excuse for a failure to obtain 
it will be heard,S2 unless the vendor can bring him¬ 
self within an excepted or privileged class.S3 If 
the person prosecuted has no license at all, and 
therefore no authority to sell under any circum¬ 
stances, it makes no difference that the sales made 
were also in violation of the Sunday law,^^ and the 
quantity of liquor included in the sale is immate¬ 
rial, 8 5 as is also the fact that the sale was made to 
a minor or other prohibited person.®® A single act 
of selling is sufficient to constitute the offense,®'^ 
unless the terms of the statute show that it was in¬ 
tended to apply to engaging in the business of sell¬ 
ing but there must be proof of a sale or of facts 
from which a sale is legally inferable.®^ 


76. Ala.—Nerland v. State. 179 So. 
921, 28 Ala,App. 137. 

77. Fla.—State ex rel. Adams v. 
Chase, 179 So. 419, 131 Fla. 186, 

76. Md.—Hill V. State, 197 A. 795, 
174 Md. 137. 

79. Tex.—Owens v. State, 136 S.W. 
2d 997, 138 Tex.Cr, 297. 

80. Ky.—Commonwealth v. Price & 
Lucas Cidar & Vinegar Co., 106 
S.W. 102, 31 Ky.L. 1350. 

33 C.X p 398 note 80 [a]—10 C.J. 
p 279 note S3. 

81. Ala,—Gandy v. City of Birming¬ 
ham, 17 So.2d 421, 31 Ala.App. 313, 
certiorari denied 17 So.2d 426, 245 
Ala. 441—Chessher v. State, 17 So. 
2d 287, 31 Ala.App. 344. 

Conn.—State v. Faro, 171 A. 660, 118 
Conn. 267. 

Fla.—Shelton v. Coleman, 187 So. 
266, 136 Fla. 625. 

Md.—State v. Clifton, 10 A.2d 703, 
177 Md. 672. 

Mo.—State v. Skinner, App., 119 S.W. 
2d 82. 

Vt.—State V. Van Ness, 199 A. 769, 
109 Vt. 392, 117 A.L.R. 415. 

33 C.X p 699 note 84. 

TTnder statute forbiddixig druggists 
to sell alcoholic liquors for beverage 
purposes without a license, other 


persons should likewise be forbid¬ 
den.—Powell V. State, 18 A.2d 687, 
178 Md. 397. 
mteut 

Intent is not element of selling 
liquor without license.—State v. 
Jackson, 261 N.W. 732, 219 Wis. 13. 
Invalid ordinasLoe 

Liquor dealer whose municipal li¬ 
cense, issued before enactment of 
statute requiring payment of annual 
licenses on or before 1st of October 
to expire on 1st of succeeding Octo¬ 
ber, expired July 1, was not subject 
to prosecution for nonpayment of li¬ 
cense between July 1 and October 
1, where ordinance adopted after en¬ 
actment of statute requiring pay¬ 
ment of annual municipal licenses 
on July 1 was invalid.—State ex rel. 
Muldon V. McCarthy, 166 So. 700, 122 
■pia. 619. 

Permit to possess 

In a prosecution for possession of 
liquor for sale in a wet area with¬ 
out first obtaining a permit to sell, 
as against the contention that the 
enactment is unreasonable and void 
because it does not provide for a 
permit to possess, the statute penal¬ 
izing the sale, etc., of any liquor in 
any wet area without having first 
procured a permit, as far as sale 
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and possession for sale of liquor are 
involved requires a permit to sell 
and such permit carries with it the 
privilege and becomes a permit to 
possess liquor for the purpose of 
sale in a wet area.—^Anderson v. 
State, 172 S.W.2d 310, 146 Tex.Cr. 
222 . 

82. N.J.—State V. Colora, 114 A. 
241, 96 N.J.Law 69. 

33 C.J. p 699 note 86. 

83. Ky.—Commonwealth T, Mc- 

George, 9 B.Mon. 3. 

33 C.J. p 699 note 86. 

84. Ga.—Shuler v. State, 64 S.E. 
689, 125 Ga 778. 

33 C.J. p 699 note 87. 

85. Ind.—State v. Corll, 73 Ind. 635. 

86. N.J.—State V. Raviorf, 45 A. 
786, 64 N.J.Law 412. 

87. N.T.—People v. Majewski, 273 
N.Y.S. 203, 152 Misc. 276. 

33 C.X p 699 note 90. 

88. U.S.—Supreme Malt Products 
Co. V. U. S., C.C.A.Mass., 153 F.2d 
5—Smulyan v. U. S., C.C.A.Ohlo, 
293 F.' 283. 

89. Mo.—State v. Quinn, 25 Mo.App. 

102 . 

Trausactibn. held sale 

Where defendant’s own testimony 
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The dispensing of beer to members of an unin¬ 
corporated association purchasing the beer has 
been held not a sale or gift within a statute pro¬ 
hibiting sale or gift without a license but the 
weight of authority is that such an association pur¬ 
chasing liquor with the common funds and dispens¬ 
ing it to members, charging a fixed price, violates 
the statute prohibiting sales without a license. 
Where both a state license and a county license are 
required, one who sells without having a county li¬ 
cense is guilty of selling without a license although 
he has a state license.92 Where a municipality has 
been invested with power to regulate the liquor traf¬ 
fic, and has decided that no licenses shall be grant¬ 
ed, a prosecution may be maintained under the gen¬ 
eral law of the state, for selling liquor in such mu¬ 
nicipality without a license,*92 but, where the sale 
of liquor is entirely prohibited in a county, the pro¬ 
visions of the general law requiring sellers of liq¬ 
uor to obtain a license, and making it penal to sell 
without a license, have no application, and an in¬ 
dictment and conviction for retailing liquors with¬ 
out a license in such a county cannot be had.^^ 
Under a statute prohibiting the sale of unlicensed 
alcoholic beverages, the sale of whisky in a county 
where only beer licenses are obtainable is punish- 
able.95 Violation of a Bone Dry Law does not 
operate as a revocation of a license to sell beer so 
as to make a subsequent sale of beer a sale without 
a license.96 

A license for the sale of liquor will not protect 
the holder from criminal prosecution if he makes 
sales at times or places, or to persons, or in quanti¬ 
ties, or for purposes, prohibited by the express 
terms of his license or by the general laws of the 
state or applicable municipal ordinances, or if he 
sells liquor of a kind not permitted by his license.97 
The right to bring into a state one quart of liquor 
a month by obtaining a permit from the proper au¬ 


thorities cannot be construed to permit the sale of 
liquors in such state. 9 8 Where an order is pro¬ 
cured by defendant, the agent of a foreign brewing 
company, in the form of a letter to his company or¬ 
dering beer for shipment to him for delivery to the 
purchaser, the place of delivery is the place of 
sale and such transaction constitutes a violation of 
an ordinance requiring a license.99 

§ 251. -Producers or Manufacturers 

Producers or manufacturers of Intoxicating liquors 
may be guilty of the offense of selling without, or In 
violation of the terms of, a license. 

As discussed supra § 125, manufacturers engag¬ 
ing in retail trade in liquors are subject to the laws 
requiring a license to be procured. The offense of 
selling without a license may be committed by the 
producer or manufacturer of intoxicating liquors 
who, although having the right to manufacture, 
has no license to sell.^ A federal permit to man¬ 
ufacture and sell intoxicating liquor for medicinal 
purposes has been held not to authorize sales in 
violation of valid state laws requiring a license.^ 
If the manufacture or brewing of liquors has not 
been prohibited by law or made subject to a license, 
sales of the product in packages or casks, according 
to the custom of brewers and distillers, are lawful, 
the authority to make implying the authority to 
sell.2 

§ 252. - Druggists or Physicians 

Violation of regulations providing for sale of Intox¬ 
icating liquors by licensed druggists or physicians will 
subject the violator to a criminal prosecution. 

Where the law permits only licensed pharmacists 
to sell intoxicating liquors, a sale by one not a li¬ 
censed pharmacist but merely a clerk in a drug 
store has been held a violation of the law.^ A pro¬ 
vision making it unlawful for a retail druggist or 


showed that she sold and delivered 
to purchaser a pint of whisky, trans¬ 
action was a “sale” within statute 
making- it an offense to sell whisky 
without having permit from liquor 
control board, regardless of wheth¬ 
er defendant made a profit or wheth¬ 
er she expected to use money to re¬ 
new her supply of whisky.—^Benja¬ 
min V. State, 134 S.W.2d 678, 138 
Tex.Cr. 90. 

90. Mich.—People v. Budzan, 295 N. 

W, 259, 295 Mich. 647. 

&easozL for role 

Title to beer, purchased by unin¬ 
corporated association, vests in 
members thereof, not association it¬ 
self, so that dispensing of such beer 
to association members does not 
constitute “sale” or “gift” thereof 


within statute prohibiting sale or 
gift of alcoholic liquor by any per¬ 
son without license.—^People v. Bud¬ 
zan, supra. 

91. U.S.—^Mustard v. El wood, Alas-- 
ka, 223 F. 225, 138 C.C.A. 467. 

33 C.J. p 638 note 79. 

92. Okl.—Latta v. State, 118 P.2d 
671, 73 OkLCr. 128. 

93. Minn.—State v. Swanson, 88 
N.W, 416, 85 Minn. 112. 

33 C.J. p 577 note 69. 

94. Ga.—Moore v. State, 65 S.E. 327, 
126 Ga. 414. 

33 C.J. p 599 note 92, p 577 note 68. 

95. Md.—^Hayes v. State, 188 A. 24, 
171 Md. 94. 

9G. Tenn.—State v. Richmond, 100 
S.W.2d 1, 171 Tenn. 1. 
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97. Pa.—Commonwealth v. United 
Republican Club of Ridley Tp., 
Com.Pl., 32 Del.Co. 545. 

Tenn.—State v. Richmond, 100 S.W. 

2d 1, 171 Tenn. 1. 

33 C.J. p 599 note 93. 

98. U.S.—Brabham v. Cooper, D.C. 
S.C., 9 P.Supp. 904. 

99. Ga.—^Averitt v. City of Eaton- 
ton, 191 S.E. 189, 55 Ga,App. 684. 

1. W.Va.—State v. Tygarts Valley 
Brewing Co., 75 S.E. 149, 71 W.Va. 
38. 

2. Pa.—^Hazle Drug Co. v. Wllner. 
131 A. 286, 284 Pa. 361. 

3. Wis.—Scanlan v. Childs, 38 Wis. 
663. 

4- Ind.—^Bosworth v. State, 165 N.B. 
918, 89 Ind.App. 136. 
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pharmacist to sell liquor except alcohol for non¬ 
beverage purposes or wine for sacramental purpos¬ 
es has been held not of itself to make unlawful the ' 
sale of liquor for medicinal purposes by one not a 
druggist.^ Where the regulation of an alcoholic 
beverage control board permits the sale of liquor 
by druggist only on a physician's written prescrip¬ 
tion, but does not declare a sale without prescrip¬ 
tion to be a misdemeanor, one who sells without 
a prescription cannot be prosecuted.® 

§ 253. - Sale by Licensee Not Author¬ 

ized by License 

Sales of Intoxicating liquor which are not within 
the terms of a license, or which are for purposes other 
than those specified, will subject the licensee to crim¬ 
inal prosecution. 

A sale by a licensee which is not within the 
terms of his license is illegal,7 and a license to sell 
liquor for certain purposes therein specified cannot 
protect the licensee from criminal prosecution for 
violating the laws of the state by selling liquor 
for other purposes than those named.® A prohibi¬ 
tion under one type of license has been held not 
intended to prohibit the holder thereof from exer¬ 
cising a privilege granted to him under another 
type of license.® Where the terms of a permit are 


not warranted by law, sales inconsistent with the 
terms of the permit are not a violation of the law.^® 

If the license permits the sale of liquor “not to 
be drunk on the premises," it is immaterial whether 
or not the liquor was actually drunk there, if it was 
sold with the understanding or intent that it should 
htM On the other hand, the seller is not abso¬ 
lutely bound to prevent the consumption of the liq¬ 
uor on the premises, although he should do what 
he can to prevent it.i2 jf he permits the liquor to 
be drunk on his premises and in his presence, with¬ 
out objection, it will be presumed that he consents 
thereto.^® If the statute simply forbids the drink¬ 
ing of the liquor “on the premises," or forbids its 
sale for that purpose, it has been held that, in or¬ 
der to convict the seller, it is necessary to show that 
the place of the drinking was a place over which he 
had the legal right to exercise authority and con¬ 
trol but the expression “on or about the prem¬ 
ises" is more comprehensive, and includes places 
not within the direct control of the seller, but which 
are so near his premises, and so situated with re¬ 
lation thereto, as to be within the mischief intend¬ 
ed to be remedied.!® 

Sale for consumption off the premises is illegal 
under a license to sell for consumption only on the 
premises.!® Where a seller is operating under a 


5. Tex.—^Valdez v. State, 10 S.W.2d 
649. 110 Tex.Cr. 390, 

6. N.T.—People, on Complaint of 
Mack, V. Firestone, 270 N.Y.S. 486, 
160 Misc. 414. 

7. Pa.—Commonwealth v. Bienkow- 
ski, 9 A.2d 169, 137 Pa.Super. 474 
—Commonwealth v. Penelope Club, 
Com.Pl., 46 Dauph.Co, 278, affirmed 
7 A.2d 568, 136 Pa.Super. 505. 

Tex.—Barrow v. State, 117 S.W.2d 
782, 135 Tex.Cr. 116. 

Vt.—State V. Van Ness, 199 A. 769, 
109 Vt. 392, 117 A.L.R. 415. 

Sales in Quantities not authorized 
by terms of license see infra § 265. 
Sale of distilled UQUOr by beer and 
wine licensee 

A permit authorizing* licensee to 
sell wine and beer to be consumed 
on the premises, not permitting con¬ 
sumption off the premises, was valid 
and authorized conviction of holder 
thereof for selling distilled liquor 
although holding permit to sell wine 
and beer.—Barrow v. State, 117 S.W. 
2d 782, 136 Tex.Cr. 116. 

Sale on part of premises 

The statute prohibiting malt liq¬ 
uor license holders from selling oth¬ 
er than malt liquor cannot be con¬ 
strued to authorize the sale of liq¬ 
uor on a part of the premises for 
which the only license granted is 
for the sale of beer.—State v. Lev¬ 
an, Mo.App., 136 S.W.2d 1010. 


8- U.S.—^Hermansky v. XJ. S., C.C.A. 

Neb., 7 P.2d 458. 

33 C.J. p 605 note 29. 

9. Ky.—^Pendennis Club v. Alcohol¬ 
ic Beverage Control Board, 151 S. 

. W.2d 438, 287 Ky. 49. 

Drink license and’ package license 
Under section of the alcoholic bev¬ 
erage control act providing that 
holder of drink license is prohibited 
from selling distilled spirits or wine 
by the package for consumption off' 
the premises, prohibition imposed 
was merely a limitation on author¬ 
ity granted for drink license, and 
was not intended to prohibit holder 
thereof from exercising such priv¬ 
ilege, if he should be so authorized 
by granting of another license, and 
the provision of the act that holders 
of package licenses may sell only to 
consumers and may make deliveries 
only at places designated in their 
licenses merely limits authority 
granted for package licenses and is 
not intended to prohibit holder 
thereof from exercising privilege 
granted by drink license.—^Pendennis 
Club V. Alcoholic Beverage Control 
Board, supra. 

10. U.S.—Stroh Products Co. v. Da¬ 
vis, D.C.Mich., 8 F.2d 773. 

11. Mass.—Commonwealth v. Bud¬ 
dy, 10 N.E. 448, 143 Mass. 663. 

33 C.J. p 665 note 30. 
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12. Ala.—Jones v. State, 11 So. 192, 

96 Ala. 56—Christian v. State, 40 
Ala. 376. 

13. Tex.—Cochran v. State, 26 Tex. 
678. 

14. Ind.—Shields v. State, 95 Ind. 
299. 

33 C.J. p 605 note 33. 

15. Ala.—^Whaley v. State, 6 So. 380, 

87 Ala. 83. 

33 C.J. p 606 note 34. 

16. Pa.—Commonwealth v. Blen- 
kowski, 9 A.2d 169, 137 Pa.Super. 
474. See Commonwealth v. Ross, 
Quar.Sess., 87 Pittsb.Leg.J. 301. 

BestauraiLt lioense 

Under statute providing that res¬ 
taurant licensee may sell liquor "‘by 
the glass, open bottle or other con¬ 
tainer, and in any mixture for con¬ 
sumption only in that part” of the 
restaurant habitually used for the 
serving of food to guests or patrons, 
word “only” is not to be restricted 
to the clause in which it appears, 
because of the comma preceding the 
word “and,” and restaurant licensee 
is given permission to sell liquor for 
consumption in that part of restau¬ 
rant habitually used to serve pa¬ 
trons and nowhere else since punctu¬ 
ation cannot be permitted to defeat 
■ the purpose of the statute.—Com¬ 
monwealth V. Blenkowski, 9 A.2d 
169, 137 Pa.Super. 474. 
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permit to sell for consumption on the premises, it 
is a violation to sell to a customer informing the 
seller that he wants liquor for home consumption.^'^ 

§ 254. -Sale without Giving Bond 

Under some statutes it Is a criminal offense to en¬ 
gage In the business of selling liquor without giving the 
required bond. 

Under statutes so providing, it is a criminal of¬ 
fense to engage in the business of selling liquor 
without giving bond, and a licensee who gives an 
insufficient bond may be subject to prosecution.^^ 
One licensed to sell, who sells after receiving stat¬ 
utory notice to file a new bond but while his license 
and old bond have not been annulled, is not guilty 
of violating a local option law.^^ 

§ 255. Physician’s Prescription 

statutory provisions regulating the issuance of pre¬ 
scriptions and the sale of liquor on prescription must 
be complied with to avoid violation of the statutes. 

A physician licensed to practice medicine may 
prescribe liquor for medicinal purposes where the 
statute so permits, but he is guilty of a violation of 
the law if he prescribes it for any other purpose,^® 


whether in a ‘Vet area” or a “dry area”^! or in 
quantities in excess of the amount allowed for a 
specified period.22 His prescription must also com¬ 
ply with the statute.23 A separate prescription is 
required for each sale.^^ A state statute providing 
that prescriptions may be issued under restrictions 
of the National Prohibition Act does not prohibit 
their issuance in any other way.25 A druggist does 
not commit a crime by filling a valid prescription 
for a nonresident whose state prohibits the sale of 
medicinal liquor.25 

§ 256. Selling or Keeping Open at Prohibit¬ 
ed Times 

Sales of intoxicating liquor at prohibited times or 
on prohibited days are punishable whether or not the 
seller* Is a licensed dealer. 

In many jurisdictions, statutes and ordinances 
have been enacted making it an offense to keep open 
places for the sale of intoxicants or to sell or give 
away intoxicants before, during, or after certain 
hours or on certain days, 27 such as Sundays,28 hol¬ 
idays,29 and election days.20 Although the statute 
may not make it an offense to sell on Sunday, yet 
if it limits the rights of a licensed dealer, by ex- 


17. CcmXL —State v. Lougiotis, 34 A. 
2a 777. 130 Conn. 372. 

18. Mich.—Wolcott v. Burlingame, 
70 N.W. 831, 112 Mich. 311. 

19. Tex.—Holland v. State, 101 S. 
W. 1003, 61 T€X.Cr. 143. 

20. Tex.—^Wattam v. State, 138 S. 
W.2d 1070, 139 Tex.Cr. 6i- 

Qnalificatio&s of physician 
Regular practicing physician.—^De 
Tarr v. State, 76 hl.B, 897, 37 Ind. 
A'pp. 323—33 C.J. p 609 note 4 [i]. 

21. Tex.—Goldman v. State, 160 S. 
W.2d 623, 143 Tex.Cr. 603. 

22. Tex.—Kelly v. State, 138 S.W.2d 
1075, 139 Tex.Cr. 166. 

23. Mo.—State v. Stell, 14 S.W.2d 
615, 223 Mo.App. 221. 

33 C.J. p 609 note 4 [a]. 

ITame of disease must be written 
on liquor prescription where so pro¬ 
vided by statute.—State v. Stell, 14 
S.W.2d 515, 223 Mo.App. 221. 
Certificate 

Physician's certificate that named 
person “has had the flu, and I rec¬ 
ommend that he should use strych¬ 
nine or whisky as a stimulant for 
his heart,” is not prescription.— 
Gandy v. State, 268 S.W. 951, 99 
Tex.Cr. 143. 

Good faith In Issuing' presumed 
Where a physician issues a pre¬ 
scription in regular form for intox¬ 
icating liquor, the druggist may pre¬ 
sume that it was issued in good 


faith, and Is authorized to sell the, 
liquor therein prescribed.—State v. 
Robertson, 125 S.W. 215, 142 Mo.App. I 
38. 

24. Ky.—Carrington v. Common¬ 
wealth, 78 Ky. 83. 

33 C.J. p 609 note 4 [d]. 

25. Ky.—Commonwealth v. Gallo¬ 
way, 261 S.W. 887, 203 Ky. 102. 

26. IJ.S.—Senger Drug Co. v. Mel¬ 
lon, D.C.Iil., 20 P.2d 1000. 

27. Wis.—State v. Badolati, 6 K.W. 
2d 220, 241 Wis. 496, 143 AL.R. 
1234, 

33 C.J. p 600 note 94, 

Standard time or war 'time 
Wis,—State v. Badolati, supra. 

28. Mo.—State v. Malone, App., 192 
S.W.2d 68. 

33 C.J. p 600 note 96. 

Sale of ^'fermented liquor" 

The phrase “fermented liquor,” as 
used in a statute prohibiting sale of 
fermented liquor on Sunday, in¬ 
cludes intoxicating and nonintoxicat¬ 
ing liquors, and a statute prohibiting 
the sale of fermented liquor on Sun¬ 
day does not condemn the sale of 
fermented liquors because they con¬ 
tain or do not contain alcohol, or 
because they are intoxicating, or 
ncnintoxicating, but it is the sale 
thereof on Sunday that Is con¬ 
demned, because that day Is desig¬ 
nated by statute as a day of rest.— 
State V. Malone, supra. 
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Violation of bond 

Where one bought whisky on Sat¬ 
urday and it was delivered to him 
on Sunday, the fact that the seller 
violated a stipulation of his bond in 
selling to the purchaser in question 
would not authorize a conviction for 
violating the Sunday law.—Crawford 
V. State, Tex.Cr., 89 S.W. 1079. 
Under statute prohibiting sale of 
personal property 

Sale of liquor on Sunday express¬ 
ly forbidden by former statute was 
not permitted under subsequent stat¬ 
ute which did not expressly mention 
liquor but forbade sale of any per¬ 
sonal property on Sunday, subject to 
specified exceptions; and regulatory 
statute and ordinance regarding Sab¬ 
bath breaking, forbidding sale of 
personal property on Sunday, was 
not repealed by implication by adop¬ 
tion of statewide prohibition or by 
statute giving liquor control board 
certain rule-making powers.—Paris 
V. Smith, 36 P.2d 314, 179 Wash. 149. 

29. Iowa,—Brennan v. Roberts, 101 

N.W. 460, 126 Iowa 616. 

33 C.J. p 601 note 96. 

30. Ariz.—State v. Blazina, 120 P. 

2d 395, 58 Ariz. 346. 

33 O.J. p 601 note 97. 

School eleotioiis 

The statute prohibiting the sale 
or disposition of liquor, “on election 
days” is as all-inclusive as if it 
had said “all election days,” and in¬ 
cludes day for school elections.— 
State y. Blazina, supra. 
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copting- sales so made from the protection of his li¬ 
cense, then a sale on Sunday is punishable as an 
unlicensed sale.^i Conversely, if the license laws 
do not prohibit sales on Sunday, such a sale is not 
punishable as an unlicensed sale, although it may be 
a criminal offense under another and distinct stat- 
ute.32 ^ court is without power to make an order 
closing places for the sale of intoxicants on days 
not named by the statute.^s Where a statute pro¬ 
vides that the mayor of a city may by proclama¬ 
tion close all saloons during the time of existence 
of riot, tumult, or reasonable apprehension there¬ 
of, one who keeps his saloon open in violation of 
such proclamation is punishable.34 

§ 257. Sales or Gifts to Prohibited Persons 

The sale of Intoxicating liquor to a person to whom 
sale has been prohibited is unlawful. 

The sale of intoxicating liquor to a person to 
whom a sale has been prohibited is unlawful.^S In 
addition to the classes of persons to whom sale or 
gift of intoxicating liquors is prohibited, which are 
considered infra §§ 258-261, under some statutes 
it is an offense to sell, furnish, or give liquor to 


prostitutes^^ and slaves.^^ The offense of selling 
or furnishing liquor to Indians is discussed in In¬ 
dians § 76. 

§ 258. - Drunkards or Intoxicated Per¬ 

sons 

The sale of Intoxicating liquor to habitual drunkards 
or Intoxicated persons Is punishable In many Jurisdic¬ 
tions. 

Under the statutory provisions of many jurisdic¬ 
tions it is an offense to sell intoxicating liquors to 
habitual drunkards^^ or intoxicated persons.^® The 
furnishing of money to an intoxicated person for 
the purpose of buying liquor is not prohibited by 
such a statute.^® 

§ 259. -- Minors 

One who sells, gives, or furnishes liquor to a minor 
In violation of statutory provisions prohibiting such 
transactions Is liable to criminal prosecution. 

Statutes in many jurisdictions make the sale, fur¬ 
nishing, or giving of intoxicating liquors to minors 
an offense,^^ regardless of the intent or the knowl¬ 
edge of the seller,^2 unless by the terms of the 


31. Ind.—Beardsley v. State, 49 
Ind. 240. 

33 C.J. p 601 note 98. 

32. N.Y.—People v. Krank, 18 N.B. 
242, 110 N.Y. 488. 

33. Pa.—Jefferson County Licenses, 
16 Pa.Dist. 563. 

34. Ohio.—Riehl v. State, 11 Ohio 
N.P.,N.S., 81. 

35. Vt—State V. Van Ness, 199 A. 
759, 109 Vt. 392, 117 A.L.R. 416. 

33 C.J. p 601 note 2. 

36. Minn.—State v. Brand, 145 N.W. 
39, 124 Minn. 408. 

37. Ala.—^Harrington y. State, 36 
Ala. 236. 

33 C.J. p 603 note 11. 

38. Iowa.—State v. Wareham, 2t8 
N.W. 145, 205 Iowa 604. 

33 C.J. p 603 note 6. 

Strict construction of statute 
Ga.—Henry Grady Hotel Co. v. Stur¬ 
gis, 28 S.E.2d 329, 70 Ga.App. 379. 
Who are habitual drunkards 
Ky.—Patton v. Commonwealth, 116 
S.W.2d 652, 273 Ky. 307. 

33 C.J. p 603 note 6 [aj. 

Knowledge of seller 
Ky.—Duncan v. Commonwealth, 168 
S.W.2d 396, 289 Ky. 23*1—Arnett v. 
Commonwealth, 88 S.W.2d 276, 261 
Ky. 607—Sowder v. Common¬ 
wealth, 88 S.W.2d 274, 261 Ky. 
610. 

33 C.J. p 603 note 6 [h]. 

39. Ky.—^Duncan v. Commonwealth, 
168 S.W.2d 396, 289 Ky. 231. 


Ohio.—State ex rel. Gutter r. Haw- 41. N.Y.—^People v. Casale, 54 N.Y. 

ley, App., 44 N.B.2d 815. S.2d 366, 269 App.Div. 752. 

33 C.J. p 603 note 7. Pa.—^Appeal of Wagner, Quar.Sess., 


Knowledge of fact of intoxication 

(1) Within meaning of statute 
prohibiting sale of liquor to an “in¬ 
toxicated person" the allegedly in¬ 
toxicated person must be so far un¬ 
der the influence of liquor that his 
conduct and demeanor are not up 
to standard and such conduct or 
demeanor should be reasonably dis¬ 
cernible to a person of ordinary ex¬ 
perience.—State ex rel. Gutter v. 
Hawley, Ohio App., 44 N.E.2d 815. 

(2) In prosecution for selling liq¬ 
uor to intoxicated person, state was 
not required to prove that defend¬ 
ant knew of person's condition, since, 
under statute imposing penalty for 
sale of liquor to minor, intoxicated 
person, or habitual drunkard, know¬ 
ing him to be such habitual drunk¬ 
ard, knowledge is element of offense 
only as regards sales to habitual 
drunkards and not to intoxicated 
persons or minors.—State v. Katz, 
189 A. 606, 122 Conn. 439. 

(3) Person who staggered in walk¬ 
ing or running before and after en¬ 
tering defendant's store was “in¬ 
toxicated person” within statute im¬ 
posing penalty for sale of liquor to 
intoxicated person.—State v. Katz, 
supra. 

(4) Other cases see 33 C.J. p 603 
note 7 [b]. 

40. Ga.—^Henry Grady Hotel Co. v. 

Sturgis, 28 S.E.2d 329, 70 Ga.App. 
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19 Leh.L.J. 417. 

S.D.—State v. Schull, 279 N.W. 241, 
66 S.D. 102, 115 A.L.R. 122$. 

Vt.—State V. Van Ness, 199 A, 759, 
109 Vt. 392, 117 A.L.R. 415. 

33 C.J. p 601 note 3. 

Who is a minor 

A “minor,” within statute making 
it a felony to sell intoxicating liq¬ 
uor to a “minor,” is a person under 
twenty-one,—State v. Navone, 39 P. 
2d 384, 180 Wash. 121. 

Sale of beer 

Liquor control act exempting from 
its provision malt liquors of less 
than five per cent alcoholic content 
did not repeal, as to sale of beer to 
minors, previous statute regulating 
sale of beverages of between three 
and two tenths per cent and five per 
cent alcoholic content, which in gen¬ 
eral terms prohibited sale of beer 
to minors, or earlier statute author¬ 
izing abatement of liquor nuisances. 
—Digiacomo v. State, 105 S.W.2d 78, 
194 Ark. 24. 

42. Colo.—^Hershom v. People, 113 
P.2d 680, 108 Colo. 43, 139 A.L.R. 
297—People v. Wilson, 106 P.2d 
352, 106 Colo. 437. 

Ky.—^Duncan v. Commonwealth, 158 
S.W.2d 396, 289 Ky. 231. 

Or.—State v. Raper, 149 P.2d 165, 
174 Or. 252. 

S.D.—State v. Schull, 279 N.W. 241, 
66 S.D. 102, 115 A.L.R, 1226. 

Tex.—Gilbreath v. State, 295 S.W. 
925, 107 Tex.Cr. 110. 
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statute the sale is not unlawful unless made know- 
in^ly.4^ The prohibition has been held to apply to 
both ‘‘off sales” as well as “on sales.”^^ It is not 
necessary that the minor drink the liquor unlaw¬ 
fully furnished.'^^ in statutes prohibiting sales to 
minors the word “sell” is not to be given a mean¬ 
ing different from its ordinary legal meaning,and 
selling to an adult accompanied by a minor who 
thereby procures liquor is not a sale to the minor.'^7 
However, where accused knows that the purchase 
is for consumption by the minor, and serves the 
liquor with the intent that the minor shall receive 
it, the statute is violated.^S When a dealer, with 
knowledge of the facts, delivers liquor to a minor 
not for his use but for use of an adult, for whom 
the minor is agent, whose money pays for the liq¬ 
uor, the sale is not to the minor but to his princi- 
pal.'^S Where gift is prohibited, giving a drink 
to a minor as an act of hospitality is illegal.^O 

§ 260. - Sailors and Soldiers 

The sale or gift of intoxicating iiquors to persons in 
the military service is an offense when prohibited by 
statute. 

Where the statutes so provide, a sale or gift of 
liquor to persons in military service is unlawful.^^ 
Leaving liquor at a place where it can be obtained 
by arrangement is a sufficient violation of the stat¬ 


ute.®2 Mere intent to furnish, without actually 
furnishing, the liquor to such persons is not an of¬ 
fense.®^ 

§ 261. — Students 

Violation of a statutory provision prohibiting sale 
of Intoxicating liquor to students is a criminal offense. 

Statutes in some jurisdictions include students in 
the class of persons to whom liquor may not be 
sold or given,and one who sells to a student is 
guilty even though he does not know the purchaser 
is within the prohibited class.^s Depending on the 
terms of the statute, it has been held that the sell¬ 
ing is not a crime unless the student is a minor^^ 
and, on the other hand, that the age of the student 
is immaterial.5'^ A writing school having a term 
of only a limited number of days is within the stat¬ 
ute. ^ 8 

§ 262. Sales or Gifts at Prohibited Places 

It Is a criminal offensa to sell intoxicating liquors 
at a place where such sale is prohibited. 

To convict an accused of the criminal offense of 
selling liquor at a prohibited place, it must be shown 
that the place of sale was within the territorial 
jurisdiction of the prosecuting authority,®8 and a 
place other than that where he was licensed or duly 
authorized to sell,®® and, if the prohibition is against 


Wash.—state v. Navone, 39 P.2d 384, 
180 Wash. 121. 

Wis.—Crist V. Meyer, 288 N.W, 175, 
232 Wis. 567, 124 A.L.R. 1517. 

33 C.J. p 601 note 3 [a]. 

Sale hy employee or servant 

Proof that sale was made with 
liquor dealer’s knowledgre or consent 
is unnecessary to sustain conviction 
of dealer for selling intoxicating liq¬ 
uor to minor, since it is sufficient if 
sale is shown to have been made by 
dealer’s employees or servants.— 
■State V. Holm, 275 N.W. 401, 201 
Minn. -53. 

43. Tex.—Texas Liquor Control 
Board v. Duvall, Civ.App., 170 S. 
W.2d 820, error refused—Smith v. 
State. 116 S.W.2d 412, 134 Tex.Cr. 
259. 

Sale held "knowingly” made 
If the person selling alcoholic liq¬ 
uor knew that buyer was a minor 
or had such information from his 
appearance or otherwise as would 
lead a prudent person to believe that 
buyer was a minor, and if followed 
by inquiry must bring knowledge of 
that fact home to him, the sale was 
made ’'knowingly” within statute 
making it an offense knowingly to 
sell alcoholic liquor to minor.—Feld¬ 
man V. South Carolina Tax Commis¬ 
sion, 26 S.B.2d 22, 203 S.Q. 49. 


44. Minn.—State v. Holm, 275 N.W. 
401, 201 Minn. 53. 

45. Idaho.—State v. Alvord, 271 P, 
322, 46 Idaho 765, 

46. Okl.—Rhodes v. State, 234 P. 
645, 30 Okl.Cr. 2. 

Wis.—City of Madison v. Pendleton, 
17 N.W.3d 580, 246 Wis. 456. 

47. Okl,—Rhodes v. State, 234 P. 
645, 30 Okl.Cr. 2. 

Or.—State v, Laughlln, '36 P.2d 350, 
148 Or. 485. 

Wis.—City of Madison v. Pendleton, 
17 N.W.2d 580, 2*46 Wis. 456. 

48. Conn,—State v. Lougiotis, 34 A. 
,2d 777, 130 Conn. -372—State v. 
Koenig, 178 A. 923, 120 Conn, 39. 

Statutory intention 
•Statute prohibiting permittee from 
selling liquor to a minor manifests 
intent to deny to permittee right to 
furnish alcoholic liquor to be drunk 
by a minor on his premises or to 
permit a minor to loiter there, and 
such restrictions cannot be removed 
by word or act of guardian,—State 
V. Koenig, supra. 

49. Okl.—Leathers v. State, 74 P.2d 
967, 63 OkLCr. 220, 114 AL.R. 114. 

Bellanoe on minor’s representations 
A dealer in delivering liquor to 
minor for another takes risk that 
representations of minor are true, 
and, if they are false, dealer is 
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guilty of selling liquor to a minor.— 
Leathers v. State, 74 P.2d 967, 63 
Okl.Cr. 220, 114 A.L.R. 114. 

50. Minn.—State v. Stock, 211 N.W. 
319, 169 Minn. 364. 

51. U.S.—Bailey v. U. S., C.C.A. 
Tenn., 267 P. 659. 

3*3 C.J. p 603 note 5. 

52. Tex.—Gardner v. State, 212 S. 
W. 169, 86 Tex.Cr. 343. 

53. Tex.—Wales v. State, 217 S.W. 
384, 86 Tex.Cr. 183. 

64. Mich.—^People v. Damm, 149 N. 
W. 1002, 1S3 Mich. 654. 

33 C.J. p 603 note 4, 

65. Mich.—^People v. Damm, supra. 
Tex.—^Peacock v. Limburger, 66 S. 

W. 764, 95 Tex. 258. 

Se. Minn.—Slate v. Richter, 2*3 

Minn, 81. 

57. Mo.—State v. Cooper, 35 Mo. 
App. 632. 

Tex.—Daniels v. Grayson College, '50 
S.W. 205, 20 Tex.Civ.App. 662. 
sa Ala.—^Farrall v. State, ‘32 Ala. 
567. 

59, Mich.—^People v. Bouchard, 46 
N.W. 232, -82 Mich. 156, 9 L.R.A. 
106. 

33 C.J. P 603 note 12. 

60. Ga.—Rose v. State, 58 S.B. 20, 
1 Ga.App. 696. 

33 C.J. p 603 note 1*3. 
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the* sale within the limits of a designated or de¬ 
scribed district, precinct, or territory, it must ap¬ 
pear that the sale was made within such limits, 
or, if the traffic is forbidden in certain places de¬ 
scribed by their character or general use, it must 
be proved that the place of sale was of the statu¬ 
tory kind or character.62 Where army officers or¬ 
ganize a club, and order liquor from a seller, to be 
delivered on a military reservation, there is no vio¬ 
lation of a statute prohibiting sale of or dealing in 
intoxicating liquors on a military reservation.®^ 
Statutes sometimes prohibit the sale of intoxicating 
liquor of any kind, either inside the inclosure or 
within a specified distance from the grounds where 
an agricultural fair is being held.®4 In some states 
an exception is made in favor of liquor dealers ex¬ 
ercising their calling at their usual places of busi¬ 
ness within the prohibited districts.®® 

§ 263. - Vicinity of Churches and Schools 

The sale of Intoxicating liquors within certain dis¬ 
tances of churches or schools is forbidden by statute 
In many jurisdictions. 

Under statutes so providing, it is a criminal of¬ 
fense to sell liquor within a prescribed distance of 
any church, or of certain designated religious edi¬ 


fices,®® or within a certain distance of any school, 
academy, or other institution of learning.®7 Un¬ 
der a statute of this character, the prohibition ap¬ 
plies to the territory covered by radii extending in 
all directions, for the prescribed distance from the 
point at which the church or school is situated.®® 
A statute prohibiting sales within a specified num¬ 
ber of miles of such places has been held not ap¬ 
plicable to incorporated towns and cities.®^ 

§ 264. Sales for Prohibited Purposes 

Where the statutes prohibit the sale of Intoxicat¬ 
ing liquors for certain purposes a violation will subject 
the seller to criminal prosecution. 

Where the sale of intoxicating liquor for bever¬ 
age purposes is forbidden, one cannot sell any al¬ 
coholic liquor for beverage purposes without vio¬ 
lating the law,70 but the sale need not be for bev¬ 
erage purposes where the statute does not make this 
an element of the definition of the offense of un¬ 
lawfully selling intoxicating liquors.7i The offense 
of selling rubbing alcohol for beverage purposes is 
not committed unless accused intended to violate the 
law and knew or had reason to believe that the 
purchaser intended to use it for such purpose.72 
A person licensed to sell only for medicinal, chemi- 


61. U.S.—Evans v. U. S., C.CA.N.Y., 
261 P. 902. 

33 C.J. p 604 note 14, p 618 note 94— 
11 O.J. p 791 note 70 [a]. 

62. Pa.—Commonwealth v. -Sciorti- 
no, 40 Pa.Dist. & Co. 93, 54 York 
Leg.Rec. 145. 

Vt.—State V. Spaulding, 17 A. 844, 61 
Vt. o05. 

33 C.J. p 604 note 15. 

Place of pnhlio resort 
Me.—State v. Cumberland Club, 91 
A. 911, 112 Me. 196. 

S.D.—State v. Madison, 122 N.W. 647, 
23 S.D. 684. 

Vt.—State V. Spaulding, 17 A. 844,' 
61 Vt. 505. 

W.Va.—State v. Springer, 87 S.E. 

369, 77 W.Va. 344. 

33 C.J. p 604 note 15 [i]. 

PtLblic gathering 

A store, filling station, and dance 
hall is not a “public place” within 
statute prohibiting sale of liquor 
within specified distance of public 
gathering, the meaning of such pro¬ 
vision being that it is confined to 
such public gatherings as schools, 
churches, or similar places of public 
gathering where public may be in¬ 
structed or entertained.—Wright v. 
State, 106 S.W.2d 866, 171 Tenn. 628. 
Poolrooms 

The acts of 1933 and 1935 regulat¬ 
ing sale of intoxicating liquors con¬ 
taining more than five per cent al¬ 
cohol did not by implication repeal 
clause of prior act prohibiting sale 


of Intoxicating liquors in poolrooms. 
—State V. Hutchison, 110 S.W.2d 7, 
194 Ark. 1057. 

Veterans’ Home 

Statute denouncing as crime sale 
of alcoholic liquors within one and 
one-half miles of Veterans’ Home 
was held not repealed by alcoholic 
beverage control act.—People v. Za- 
dro, 66 P,2d 1204, 20 Cal.App.2d ‘320— 
Ex parte Zadro, 60 P.2d 577, 16 Cal. 
App,2d 39'S, hearing denied 60 P.2d 
986, 16 Cal.App.2d 398. 

63* U.S.—Johnson v. Yellow Cab 
Transit Co., Okl., 64 S.Ct. 622, 321 

U. S. 383, 88 L.Ed. 814. 

64. Ohio.—Theis v. State, 43 N.E. 
207, 64 Ohio St. 245. 

33 C.J. p 604 note 15 [a]—2 C.J. p 
994 note 84. 

65. N.C.—State v. Stovall, 8 S.E. 
900, 103 N.C. 416. 

2 C.J. p 994 note 85. 

86. Mich.—People v. Schneider, 135 
N.W. 973, 170 Mich. 150. 

33 C.J. p 604 note 16. 

67. La.—State v. McDonald, 160 So. 
76 (first case), 181 La. 547—State 

V. McDonald, 160 So. 75 (second 
case), 181 La. 549. 

•33 C.J. p 604 note 17. 

Sffect of subsequent legislation 
(1) Special statute prohibiting 
sale of intoxicating liquor within 
five miles of high school was held 
not repealed by state prohibition act 
which contained clause repealing 
conflicting laws, since there was no 
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conflict between the two acts.—State 
V, McDonald, 160 So. 75 (first case), 
181 La. 547—State v. McDonald, 160 
So. 75 (second case), 181 La. 549. 

(2) Blind Tiger Act, applying to 
prohibition territory only, held not 
ineffective after local option law was 
superseded by state prohibition act, 
in view of special statutes prohibit¬ 
ing liquor sale within prescribed dis¬ 
tances of churches and schools.— 
State V. McDonald, 160 So. 75 (sec¬ 
ond case), 181 La. 549. 

(3) Where special acts prohibited 
sale of intoxicating liquors within 
three miles of university, and subse¬ 
quent general acts authorized unre¬ 
stricted sale of wines, beer, and oth¬ 
er alcoholic liquors throughout state 
and provided for repeal of all laws 
in conflict therewith, special acts 
were repealed by general acts by im¬ 
plication.—State ex rel. Trimble v. 
Kantas, 82 •S.W.2d 847, 191 Ark. 22. 

68. Iowa.—State v. Greenway, 61 N. 
W. 239, 92 Iowa 472. 

33 C.J. p 604 note 18. 

69. Ga.—McCaffrey v. State, 1'89 S. 

E. 826, 183 Ga. 'Ul, 

70. U.S.—Burnstein v. U. S., C.C.A. 
Cal., 55 P.2d 599, certiorari denied 
62 S.Ct. 503, 286 U.S. 550, 76 L.Ed. 
1286. 

71. Fla.—Adkison v. State, 103 So. 
121, 88 Fla. 359. 

72. U.S.—U. S. V. Abda, D.C.Pa., 82 

F. Supp, 23. 
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cal, and mechanical purposes may sell to another, 
similarly licensed, for resale by him.'^® 

§ 265. Sales in Prohibited Quantities 

Statutory provisions limiting the quantity of In¬ 
toxicating liquor which may lawfully be sold, as by fix¬ 
ing a minimum quantity or prescribing sizes of contain¬ 
ers, must be compiled with. 

Where the statute limits the quantit}^ of intoxi¬ 
cants which may be lawfully sold, a sale in a quan¬ 
tity other than that permitted constitutes a punish¬ 
able offense In determining the quantity sold, it 
has been decided that, although the quantity sold 
and paid for may be greater than the statutory min¬ 
imum, yet, if only a portion of it is delivered at the 
time, the rest remaining, subject to the buyer’s call, 
in the seller’s custody and not separated from the 
bulk of his stock he may be indicted for the sale 
of that portion which was delivered to the purchas¬ 
er, if that is within the statute but it is other¬ 
wise if the liquor sold is separated from the bulk 
out of which it is drawn, and set apart for the pur¬ 
chaser’s use, although it is not all paid for at one 
time, and although it is taken away in small quan¬ 
tities.*^® If more than the statutory minimum is 
sold and delivered to one purchaser at the same 
time, it is immaterial that it is put up in small pack¬ 
ages or bottles,*^7 unless this is specially forbidden 
by the statute.*^® If liquor is delivered to several 
different persons in separate bottles or glasses, each 
holding less than the required amount, it is a sale 
at retail, although the aggregate amount may ex¬ 
ceed the statutory limit, and although one person 
may pay for the whole.^® If several different kinds 
of liquor are sold to the same purchaser at the 
same time, it is no violation of the law if the en¬ 
tire purchase amounts to more than the statutory 
minimum, although the quantity of each kind sold 
may be below the limit.®® A statutory provision of 
this kind cannot be evaded by any trick or device, 
but the guilt of accused may depend on the good 
faith and belief of the parties.®^ Where the statute 


forbids sale in containers having a capacity of less 
than a stated number of ounces, sale in a container 
of that size is legal.®® 

§ 266. Serving with Meals 

A statute prohibiting sale of Intoxicating liquor may 
be violated by serving liquor with meals to boarders or 
customers; a statute permitting serving only with meals 
is violated by serving with food ordered by the pur¬ 
chaser solely to procure the liquor. 

Furnishing intoxicants to boarders with their 
meals has been held to constitute a sale within the 
prohibition of some statutes.®^ Under a statute 
permitting a hotel keeper to serve liquor on Sun¬ 
day to his guests with their meals, food ordered 
solely to procure the liquor, with no intention of 
eating it, does not constitute a meal and the serving 
of liquor is unlawful.®® 

§ 267. Soliciting or Receiving Orders for or 
Advertising Intoxicants 

Violation of statutes prohibiting soliciting or receiv¬ 
ing orders for Intoxicating liquors or advertising such 
liquora for sale Is a criminal offense In some Jurisdic¬ 
tions. 

In many jurisdictions the violation of statutes 
regulating or prohibiting the soliciting or receiving 
of orders for intoxicating liquors or advertising 
such liquors for sale is an offense.®® A local op¬ 
tion act prohibiting distribution of handbills or pos¬ 
ters advertising liquor in local option territory does 
not apply to billboards.®^ Where a statute author¬ 
izes licensed distributors whose principal place of 
business is located in the state to sell and deliver 
to retailers in other cities without further license, 
distributors are impliedly authorized to solicit busi¬ 
ness in the other cities.®® 

The National Prohibition Act w'hich provided 
that no person should solicit or receive, or knowing¬ 
ly permit his employee to solicit or receive, from 
any person any order for liquor or give any infor¬ 
mation of how liquor might be obtained in viola- 


73. Vt—Wood V. Smith, 23 Vt, 706. 

74. Mo.—State v. Quinn, 67 S.W. 
974, 70 S.W. 1117, 170 Mo. 17$. 

33 O.J. p 604 note 20. 

75. Mich.—People v. Luders, '85 N. 
W. 1081, 126 Mich. 440. 

33 C.J. p 604 note 21. 

70. Ind.—^Dobson v. State, 67 Ind. 
69. 

KC.—State v. Bell, 47 N.O. i337. 

77. Ark.—Bach v. State, 'ZZ S.W. 
210, 61 Ark. 326. 

33 C.J. p 606 note 23. 

78. Kan,—-Paola v. Williford, 69 P. 
331, 64 Kan. 859, 


79. Ky.—Wathen, Mueller & Co. ▼. 
Commonwealth, 116 S.W. 336, 1176, 
133 Ky. 94. 

S3 C.J. p 605 note 25. 

80. Me.—Cobb v. Billing, '23 Me. 
470. 

'33 C.J. p 60'5 note 26. 

81. Ky.—Griffin v. Commonwealth, 
66 S.W. 817, 23 Ky.L. 1992. 

33 C.J. p 605 note 27. 

82. Ky.—Wathen, Mueller & Co. v. 
Commonwealth, 116 S.W, 336, 1176, 
133 Ky. 94. 

33 C.J. p 605 note 28. 

83. Ariz.—^Duncan v. A. K. Krull 
Co., 114 P.2d 8'8«, 57 Ariz, 472. 
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34. Miss.—Skermetta v. State, 65 
So. 602, 107 Miss. 429, 52 L.H.A., 
N.S., 722. 

33 C.J. p 692 note 28. , 

85. N-.T,—In re Oullinan, 87 N.Y.S. 

660, 93 App.Div. 427. 

40 aJ. p 18 note 20 [a]. 

801 Ga.—Kirkpatrick v. State, 77, S. 

B. 104, 12 Ga.App. 262. 

83 O.J. p 605 note ‘37. 

87. Ky.—Crowder v. Schlltz Brew¬ 
ing Co., 175 S.W.2d 1003, 295 Ky. 
822. 

88. Pla.—Langston r. Luttdsford> 
165 So. '898, 122 Fla. 813. 
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tion of this act made traveling to solicit orders a 
nuisance and not a crime.^ 

§ 268. Other Offenses 

statutory provisions in the various jurisdictions have 
created other offenses, such as bootlegging, being a 
jointist, etc., and under some statutes it Is an offense 
to furnish, dispense, or dispose of Intoxicating liquorsu 

In addition to the offenses discussed supra §§ 
214-267, statutory provisions in the various juris¬ 
dictions have created a number of others such as 
bootlegging;90 being a jointist;^! carrying liquor 
to church,92 or having it there in one’s custody or 
possession ;93 entering a place for the sale of liq¬ 
uor, during prohibited hours, with intent to pur¬ 
chase liquor offering ardent spirits for sale;95 
harmful adulteration of liquor ordering or re¬ 
ceiving a shipment of liquors in a fictitious name 
permitting liquor to be drunk in the place of busi¬ 
ness of a person engaged in storing intoxicants in 
dry territory ,*98 making a false answer under oath 
to questions propounded by assessors in determin¬ 
ing whether a license should be granted lending 


money or extending credit by a stodcholder of a 
manufacturing or wholesaling corporation to a re¬ 
tail liquor dealer furnishing, by a manufacturer, 
of money or credit to an individual and aiding him 
in obtaining a distributor’s license,^ or acceptance 
of such aid.2 

Giving information as to how liquor may be ob¬ 
tained is an offense distinct from unlawful selling 
or aiding and abetting.^ A statute making it a 
crime to sell without making the prescribed per¬ 
manent record of sale does not apply to one who 
makes unlawful sales.5 Unless the statute so pro¬ 
vides, the purchase of liquor is not an offense.® 
Where an ordinance provides that it shall be un¬ 
lawful for a beer licensee to suffer or permit spik¬ 
ing of malt liquor or soft drinks with intoxicating 
liquor, a licensee who fails to take action to pre¬ 
vent this violates such ordinance.^ 

Under the provisions of some statutes it is an 
offense to furnish, dispense, or dispose of intoxicat¬ 
ing liquors.® Under a statute providing that one 


S9. U.S.—U. S. V. •Seibert, D.CW. 

Va., 2 F.2d 80. 

InjunctioxL sole remedy 
U.S.—U. S. V. Seibert, supra. 

90. Iowa.—State v. Webb, 214 N.W. 

668, 20-4 Iowa 1’35. 

33 C.J. p 606 note 41. 

What constitutes bootlesrglnfiT 

(1) Pact that accused procured 
liquor from hiding place and deliv¬ 
ered it to purchaser does not sup¬ 
port conviction for bootlegging.— 
State v. Webb, supra—State v. Ken- 
ne, 206 N.W. 247, 200 Iowa 1239. 

(2) Sale over counter of drug 
store of intoxicating liquor in bottle 
taken from shelf back of counter 
did not constitute “bootlegging,” 
purpose of statute being to punish 
solicitation of orders in advance of 
sale, unlawful sale not being gist of 
offense, but merely evidence there¬ 
of.—State V. Speedling, 201 N.W. 561, 
199 Iowa 1218. 

SI. Kan.—Scriven v. Xiebanon, 162 
P. 307, 99 Kan. 602, L..R.A.1917C 
460. 

33 C.J. p 60$ note 42. 

Jointist is one who conducts or 
maintains, as principal or agent, any 
place for unlawful sale of intoxicat¬ 
ing liquors.—-State v. Rousseau, 191 
P. 634, 111 Wash. 633—33 C.J. p '87-5 
note 21 [aj. 

92. Ga.—Bice v. State, 34 S.B3. 202, 
109 Ga. 117. 

33 C.J. p 606 note 43. 

93. Ga.—Burden v. -State, 68 S.E. 
622, 8 Ga.App. 118. 

94. Conn.—State v. Penner, 83 A. 
626, 86 Conn. 481. 

48 C.J.S.—25 


95. Va.—Lynch v. Commonwealth, 
109 S.R 418, 131 Va. 769. 

33 C.J. p 606 note 46. 

96. Mo.—State v. Bixman, 62 S.W. 
828, 162 Mo. 1. 

33 C.J. p 673 note 20 [a]. 

97. La.—State v. Ferris, 76 So. 608, 
142 La. 198. 

33 C.J. p 606 note 50. 

98- Tex.—Teague v. State, 102 S.W. 
1144, 51 Tex.Cr. 529—Teague v. 
•State, 102 S.W. 1142, 61 Tex.Cr. 
523—Teague v. State, 102 S.W. 
1141, 51 Tex.Cr. 526. 

99- Ohio.—State v. Bloomfield, 11 
Ohio N.P.,N.S., 321. 

1. Conn.—State v. Zazzaro, 20 A. 2d 
737, 128 Conn. 160. 

Meaning of **extexid” 

Under section of liquor control 
act providing that no stockholder of 
a corporation manufacturing or 
wholesaling alcoholic liquor shall 
lend money or otherwise “extend” 
credit to any permittee holding a re¬ 
tail liquor permit issued by liquor 
control commission, word “extend” 
refers to something already begun, 
implying a continuance thereof; and 
the indorsement of notes by a stock¬ 
holder in a brewing company where¬ 
by credit was extended for more 
than thirty days, through banks, to 
holders of retail liquor permits is¬ 
sued by liquor control commission 
constituted “extension of credit.”— 
State V. Zazzaro, supra. 

Use of money immaterial 
Conn.—State v. Zazzaro, supra. 

! 2. Mich.—^Auto City Brewing Co* v. 
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Gniich, 3 N.W.2d 290, 301 Mich. 
320. 

3. Mich.—^Auto City Brewing Co. v. 
Gniich, supra. 

4. U.S.—^Porter v. XJ. S., C.C.A.Iowa, 
31 P.2d 644. 

5. U.S.—U. S. V. Katz. Pa., -46 S.Ct. 
613, 271 U.S. 354, 70 L.Bd. 9‘86. 

0. U.S.—^U. S. V. Kerper, D.C.Pa., 29 
F.2d 744. 

Ala.—Griffin v. State, 115 So. 769, 22 
Ala.App. 369. 

Illegally manufactured liquor 
Wis.—Bombinski v. State, 197 N.W. 
715, 183 Wis. 351. 

7. Minn.—State v. Jamieson, 300 N. 
W. 809, 211 Minn. 262. 

a. Ind.—Hubbard v. State, 147 N.E. 

32-3, 196 Ind. 137. 

33 C.J. p 605 note 36. 

Meaning of '^dispense” 

“Selling” or “keeping for sale” are 
not necessarily Involved within the 
meaning of the term “dispense.”— 
Sawyer v. Frank, 131 N.W. 761, 132 
N.W. 861, 152 Iowa 341—33 CJ. p 
605 note 36 [aJ. 

Meaning of ‘^furnish” 

(1) To “furnish” intoxicating liq¬ 
uor to another means to supply it to 
another for his use.—Hubbard v. 
State, 147 N.R 323, 196 Ind. 137. 

(2) If accused did not give intoxi¬ 
cating liquor to another, but merely 
poured out a little liquor in a glass 
for inspection, and then threw it 
away, he was not guilty on theory 
that liquor was “otherwise fur¬ 
nished.”—^Hubbard v. State, supra. 

S3 CJ. p 605 note 36 [cj. 
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shall not "furnish” or "sell” except as provided, and I liquor by a person in a private dwelling, a sale in 
that the prohibition shall not apply to furnishing such dwelling is illegal.® 

C. PERSONS LIABLE, PERSONS ENTITLED TO PROSECUTE, AND DEFENSES 


§ 269. Persons Liable in General 

Generally what persons are liable for violations of 
the liquor laws depends on the provisions of the laws. 
One may be criminally liable although the illegal act 
was not his personal act or was not done in his pres* 
ence. 

The determination of what persons are liable for 
violations of the liquor laws depends largely on the 
•express provisions and the intent of such laws.^® 
A statute making it unlawful for any person direct¬ 
ly or indirectly to sell intoxicants includes all per¬ 
sons irrespective of their callings and a statute 
generally prohibiting the transportation of liquors 
applies to individuals as well as to common carri- 

ersA2 

To sustain a conviction under the liquor laws, it 
is not always necessary to show that the illegal sale 
or other act was the personal act of accused, or was 
done in his presence, for he may be guilty if it was 
done in his interest and behalf, with his authority 
or consent, by persons in his employment or under 
his control.i3 As discussed supra § 234, it is not 
necessary to sustain a conviction for unlawful trans¬ 
portation that accused be the owner of the liquor 
or of the vehicle used in the transportation. One 
may be liable for unlawful transportation although 
he is not the driver of the vehicle but a mere 


passenger in a motor vehicle which at the time and 
without his knowledge is carrying intoxicating liq¬ 
uor is not guilty of transporting the liquor.^S Some 
cases have even held that a passenger is not liable 
although he knows of the presence of the liquor in 
the vehicle^® if he does not otherwise aid in com¬ 
mission of the offense but it has also been held 
that merely riding in the vehicle may be sufficient 
to charge one with criminal participation in the 
offense,at least where he controlled the movement 
of the vehicle.i9 

Infant. In the case of a prosecution against an 
infant, the ordinary rule of law as to showing of 
capacity to commit crime is applicable.^® 

§ 270. Principal or Master, and Agents or 
Servants in General 

Where the manufacturer of liquors may lawfully sell 
them he may do so through an agent or employee. 

Where under the statute the manufacturer of cer¬ 
tain liquors may lawfully sell them, he may sell 
them through an agent or employee.^i On the oth¬ 
er hand, to constitute one a dealer in liquors, so as 
to subject him to the statutes regulating the traffic, 
it is not necessary that he should conduct the busi¬ 
ness in person; it is sufficient if he keeps liquors 
and employs clerks or servants to dispense them.2 2 


9, Vt.—State V. McDermott, 1'82 A. 

191, 108 Vt. 58. 

Pabllo resort 

In prosecution for selling intoxi¬ 
cating liquor, it is not necessary that 
house had become place of public re¬ 
sort, or that purchaser was an habit¬ 
ual drunkard.—-State v. McDermott, 
supra. 

la La.—State v. Mullen, 107 So. 

698, 160 La. 925. 

33 O.J. p 606 note 54. 

11. Mo.—State v. McFadden, 132 -S. 
W. 267, 151 Mo.App. 479. 

Tenn.—Hill v. State, 144 S.W.2d 734, 
1-76 Tenn. 475. 

12 . Iowa.—State v. Casebolt, 207 N. 
W. 666, 201 Iowa 574. 

Statutes directed against transporta¬ 
tion by carriers see supra § 234. 

13. U.S.—Reid V. U. S., C.C.A.I11., 
44 F.2d 51. 

Kan.—Corpus jrnris quoted iu State 
V. Wheat, 292 P. 793, 796, 1*31 Kan. 
562. 

Pa.—Commonwealth v. Martin, 189 
A. 500, 125 Pa.Super. 104. 

33 C.J. p 697 note 55. 

Liability for acts of agent or serv¬ 
ant see infra § 271. i 


14. Tenn.—'Stroud v. State, 17 S.W. 
2d i899, 159 Tenn, 263. 

Tex.—Prescott v. State, 254 S.W. 
1119, 95 Tex,Cr. 412. 

15. Ind.—Payne v. State, 143 N.E. 
283, 194 Ind. 438—Howard v. State, 
141 K.E. 341, 193 Ind. 599. 

Mich.—People v. Pericino, 198 N.W. 

902, 227 Mich. 440. 

Tex.—De Grace v. State, 27 S.W.2d 
186, 116 Tex,Cr. 558—Rhoden v. 
State, 278 S.W. 211, 102 Tex.Cr. 
413—Gilbreath v. State, 263 S.W. 
922, 98 Tex,Cr. 80. 

10. Ala.—Jones v. State, 125 So. 3'84, 
220 Ala. 260—Pitts v. -State, 135 
So. 654, 24 Ala.App. 405, followed 
in Payne v. -State, 135 So. 926, 24 
Ala.App. 671. 

Va.—Spratley v. Commonwealth, 152 
■S.E. 362, 154 Va! 854. 

Carriage iu pocket 
One who, while riding with a 
friend, puts the latter's liquor in his 
pocket is not guilty of transporting. 
—Locke V. City of Pt. Smith, 244 S. 
W. 11, 155 Ark. 158. 

17. Okl.—Stevens v. State, 238 P. 
216, 31 OkLCr. 247. 
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Tex.—^Lewis v. State, 44 S.W.2d 375, 
119 Tex.Cr. 265. 

18. Mo.—State v. Nichols, 49 S.W’'. 
2d 14, 330 Mo. 114. 

Failure to show Innoceiit status 
Conviction for transporting liquor 
was sustained by finding alcohol in 
car, where accused, riding therein, 
failed to establish status as innocent 
invited passenger.—Hall v. State, 162 
N.E. 51, 200 Ind. 149. 

19. Mo.—State v. Askew, 66 S.W.2d 
52, ‘331 Mo. 6'84. 

20. Ala.—Cagle v. State, 6 So. 300. 
87 Ala. 38, 93. 

Mass.—Commonwealth v. Mead, 10 
Allen 398. 

Presumptions and burden of proof 
as to capacity of infant to commit 
crime generally see Infants § 96. 

21. # N.C.—State v, Williams, 90 S.E. 
906, 172 N.C. 973. 

Master and servant protected by li¬ 
cense generally see supra § 119. 

22 . N.C.—State v. Haywood, 108 S. 
B. 726, 182 N.C. 815. 

33 C.J. p 613 note 30. 
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§ 271. -Liability of Principal or Master 

for Acts of Agents or Servants 

Generally a principal or master is criminally liable 
for a violation of the liquor law by his agent or servant 
committed with his knowledge or consent, or in pursu¬ 
ance of his express command or of a general authority 
given the agent or servant. 

Where a violation of the liquor laws, such as an 
illegal sale, is committed or made by an agent or 
servant, with the knowledge and consent of the 
principal or master, or in pursuance of his express 
command, or of a general authority to such agent 
or servant, the principal or master is criminally li- 
able,23 • even though he was not present at the 
time.24 So also the offense of illegal possession of 
liquor may be committed by one who maintains 
possession through a coprincipal or through an in¬ 
nocent agent.^5 One may violate the liquor laws 
by transporting liquor through an authorized 
agent,26 but a person is not necessarily guilty be¬ 
cause he and another owned the liquor, and the oth¬ 
er transported it in his company, as the transporta¬ 


tion may be against his will.27 

Acts of agent without knowledge or consent of 
principal. According to some decisions, if the gen¬ 
eral course of the business is lawful, the principal 
or master is not criminally liable for illegal sales 
made or acts done by his clerk, servant, or agent, 
without his knowledge or consent, express or im¬ 
plied or in his absence and in disobedience to his 
commands or instructions,^^ provided such com¬ 
mands or instructions were given honestly and in 
good faith, and with the intention and expectation 
that they would be obeyed.29 So the proprietor of 
a soft drink place is not liable for the unlawful sale 
of intoxicating liquors by his employee, although 
committed in his place of business, unless such un¬ 
lawful act was directed, or knowingly assented to, 
acquiesced in, or permitted by the employer.20 

According to other decisions, however, a person 
is liable for violations of the liquor laws committed 
by his servant or agent while pursuing the ordi¬ 
nary business intrusted to him,2i although such vio- 


23. U.S.—Dukich v. U. S., C.C.A. 
Wash., 296 F. 691. 

Ala.—Kelly v. -State, 110 So. 798, 21 
Ala.App. 616. 

Colo.—^Hershorn v. People, 11*3 P.2d 
680, 108 Colo. 43, 139 A.L.R. 297. 
Ill.—^People v. Van Acker, 265 Ill. 
App. 17o. 

Kan.—State v. Wheat, 292 P. 793, 131 
Kan. 562—State v. Caldwell, 223 P. 
299, 116 Kan. 374. 

Mass.—Commonwealth v. Marino, 
158 N.B. 902, 261 Mass. 460. 

Miss.—Corpus Juris cited in Grant¬ 
ham V. State, 2 So.2d 150, 151. 
Tex.—Shaw v. State, 255 S.W. 616, 
95 Tex.Cr. 604. 

Va.—^Hall V. Commonwealth, 133 S. 

B. 683, 146 Va. 818. 

33 C.J. p 613 note 32. 

Maiutaiuiug' a litiuor nulsaiLoe 
The offense may be committed by 
one who permits his servants to 
make illegal sales of liquor.—State 
V. Moore, 27 S.B. 464, 49 S.C. 438. 

Consent or knowledge may he in¬ 
ferred from circumstances. 

Ala.—Sales v. -State, 12 So.2d 101, 
31 Ala.App. 19, certiorari denied 
12 So.2d 103, 244 Ala. 30. 

Cal.—^Bx parte Souza, 232 P. 869, 65 
Cal.App. 9. 

Ind.—Bond v. State, 158 N.B. 241, 
199 Ind. 48*4. 

24 . Ky,—^Fields v. Commonwealth, 
260 S.W. 343, 202 Ky. 523. 

La.—State v. Stewart, 102 So. 6'84, 
157 La. 494. 

25. Tex.—Smith v. State, 234 S.W. 
•893, 90 Tex.Cr. 27*3. 

26. Ala.—Elrod v. State, 126 So. 188, 
23 Ala App. 412. 

33 C.J. p 583 note 71« 


Employer of automobile driver 
who transported liquor in certain 
county was guilty of transporting 
liquor, where employer hired driver 
for purpose of transporting liquor, 
disposing thereof, and returning 
proceeds to employer, and furnished 
driver with liquor and automobile, 
notwithstanding employer had in¬ 
structed driver, and driver had 
agreed, never to transport and dis¬ 
pose of any liquor in that county.— 
Crow V. State, 182 S.B. 68'5, 52 Ga 
App. 192. 

ECotel porter 

Where a hotel guest directed a 
porter to procure liquor for him, and 
the porter directed a third person 
to procure the liquor at a drug store 
several blocks distant from the ho¬ 
tel, the acts of the third person were 
chargeable to the porter, both being 
principals in the commission of the 
crime of unlawful transportation of 
the liquor.—^Benson v. State, 264 S. 
W. 793, 95 Tex.Cr. 311. 

27. Ky.—^Mullins v. Commonwealth, 
24*5 S.W. 285, 196 Ky. 687. 

28. Cal.—^Bx parte Souza, 222 P. 869, 
65 Cal.App. 9. 

Ind.—Bond v. State, 158 N’.B. 241, 199 
Ind. 484. 

Kan.—State v. Caldwell, 223 P. 299, 
115 Kan. 374. 

Ky.—Keifner v. Commonwealth, 7 S. 
W.2d 1066, 225 Ky. 163—Williams 
V. Commonwealth, 264 S.W. 1080, 
204 Ky. 5’38. 

Me.—State v. Eastern S. S. Lines, 
126 A 209, 124 Me. 76. 

]Sr.J.—State V. Pinto, 29 A2d ISO, 129 
N.J.Law 255. 


Ohio.—State v. Butler, 11 Ohio Supp. 
18. 

33 C.J. p 618 note 34. 

If au officious friend or self-con¬ 
stituted agent, on finding the pro¬ 
prietor absent and customers wait¬ 
ing for their drinks, violates the law 
without the knowledge or consent of 
the proprietor, the proprietor cannot 
be held liable therefor.—^Prater v. 
Commonwealth, 4 Ky.L. 3*44. 

Sales by porter 

One cannot be convicted for the 
unlawful sale of intoxicants on 
proof that his agents for conducting 
a store, without his knowledge, al¬ 
lowed a porter to make unlawful 
sales of intoxicants on the premis¬ 
es.—^Kittrell v. State, 42 So. 609, 89 
Miss. 666. 

29. La.—State v. Anderson, 64 So. 
844, 127 La. 1041, Ann.Cas.l912A 
1103. 

33 C.J. p 613 note 34 [b]. 

30. Wis.—^Doscher v. State, 214 N. 
W. 359, 194 Wis. 67—Schwartz v. 
State, 212 N.W. 664, 192 Wis. 414. 

33 C.J. p 615 note 46. 

31. Colo.—^Hershom v. People, 113 
P.2d 680, 10-8 Colo. 43, 139 A.L.R. 
297. 

Pa.—^In re Kuntz, Quar.Sess., 26 Brie 
Co. 64. 

33 C.J. p 614 note 35. 

Duty of employer 

One employing agent to sell com¬ 
pound, containing qualities and sub¬ 
stances designed for use in manu¬ 
facturing alcoholic liquors, is bound 
to know properties and elements 
thereof and whether it Is sold for 
purpose of transgressing sovereign 
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would have been guffty, unless the statute Is applicable 
to the principal only. 

Where the offense charged is an illegal sale of 
liquor, that is, a sale without license or in viola¬ 
tion of the terms of a license, it is no defense that 
accused acted merely as the agent or servant of an¬ 
other; if the circumstances are such that the prin¬ 
cipal would have been guilty if he had made the 
sale in person, his clerk or employee also is indi¬ 
vidually punishable.36 Also, in case of other of¬ 
fenses, such as keeping open at prohibited times, 
keeping liquor for sale unlawfully, keeping or 
maintaining a liquor nuisance, or the like, it has 
generally been held that a clerk or servant who as¬ 
sists in the specific acts or conduct charged is equal¬ 
ly guilty with his principal and may be indicted and 
punished, 3 7 especially where statutory provisions 
extend the prohibition to persons employed in such 
capacities.ss Some of the cases, however, hold the 
servant excused if he acted in his master’s pres¬ 
ence or under his control and direction, but guilty 
if the master was absent and the servant in con- 
trol,29 although mere absence of the employer from 


S. V. Wilson, D.awash., 59 

F.2d 97. 

32. Minn.—State v. McBride, 9 N. 

W.2d 416, 215 Minn. 123. 

N.Y.—People v. Hawk, 2'83 N.T.S. 

531, 156 Misc. 870, affirmed 198 N. 

B. 65o, 268 N.T, 678. 

S.D.—State v. Schull, 279 N.W. 241, 

66 S.D. 102, 115 A.!Lr.R. 1226. 

33 C.J. p 614 note 36. 

Sales to prohibited persons 
Colo.—^Hershorn v. People, 113 P.2d 
680, 108 Colo. 43, 139 A.L.R. 297. 

33 CJ. p 601 note 3 [f], p 603 note 
7 [c]. 

Sales at prohibited times 
Wis.—State v. Grams, 6 N.W.2d 191, 

241 Wis. 493. 

33 C.J. p 600 note 95 Cff], P 614 note 
37 [b]. 

33. S.D.—State v. Schull, 279 N.W. 

241, 66 S.D. 102, 115 A.L.R. 1226. 

33 C.J. p 614 note 37. 

34. Ind.—^Poland v. State, 166 N.B. 

675, 89 Ind.App. 454. 

Tex.—^Malone v. State, 119 S.W.2d 
885, 135 Tex.Cr. 306. 

33 C.J. p 687 note 22, p 613 note 33. 

35. Minn.—State v. Sobelman, 271 
N.W. 484, 199 Minn. 232. 

33 C.J. p 615 note 47. 

Statute applicable to all licensees 
The statute making every liquor 
licensee responsible for conduct of 
his place of business applies to deal¬ 
ers having licenses for either “off 
sales’* or “on sales,” or both.—State 
V. Holm, 275 N.W. 401, 201 Minn. 53. 

30. U.S.—Kennedy v. U. S., CCA. 

Nev., 4 F.2d 488. 

Ga.—Paucette v. State, 30 S.E.2d '808, 
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71 Ga.App. 331—Collier v. State, 
187 S.E. 843, 54 Ga.App. 346. 

Iowa.—^State v. McMahon, 211 N.W. 
409. 

33 C.J. p 615 note 48. 

Corporation’s agent selling com¬ 
modity containing substances de¬ 
signed for use in manufacturing al¬ 
coholic liquors for purpose of violat¬ 
ing prohibition law in course of em¬ 
ployment is subject to penalty there¬ 
for.—U. S. V. Wilson, D.C.Wash., 59 
P.2d 97. 

Sale at unlicensed bar 
Where essence of charge of sale of 
liquor without license was not im¬ 
proper maintenance of premises on 
which sale took place, or commission 
or omission of any act concerning 
which law Imposed liability solely 
on licensee, and sale took place at 
stand-up bar on upper floor of hotel, 
whereas only such bar authorized 
under license was on another floor, 
licensee’s agent was properly found 
guilty of offense as against conten¬ 
tion that licensee was the one to be 
charged therewith.—-People on Com¬ 
plaint of Ross V. Galitsis, 41 N.T.S. 
2d 329, 266 App.Div. 136. 

37. U.S.—Timell v. V. S., C.C.A.Ida- 
ho, 6 P.2d 901. 

Mass.—Commonwealth v, Kimball, 
105 Mass. 465. 

Mont.—State v. Peters, 231 P. 392, 

72 Mont. 12. 

Wis.—Paulus V. State, 21»8 N.W. 720, 
195 Wis. 632. 

Wyo.—State v. Weekley, 275 P. 122, 
40 Wyo. 162, 64 A.L..R. 420. 

33 €.J. p 616 note 49. 

Distming 

One engaged to work at a still and 


doing so is Just as guilty of distill¬ 
ing as the owner.—Quinn v. State, 
109 So. 368, 21 Ala.App. 459. 
Transporting 

(1) Pact that one had been bidden 
by another to transport intoxicating 
liquor was neither excuse nor justi¬ 
fication, and hence evidence that ac¬ 
cused, an ignorant negro, transport¬ 
ed liquor at bidding of white man 
was immaterial.—Qualls v. State,. 
261 S.W. 1033, 97 Tex.Cr. 406. 

(2) The conductor of a railroad 
train, especially where by the law of 
the state he is made a special police¬ 
man, with power to make arrests, is 
charged with the duty of exercising 
reasonable care and diligence to see 
that the law is not violated by the 
illegal transportation of liquor on 
his train.--Powell v. U. S., O.C.A.N. 

O. , 2 P.2d 47. 

Tolntist 

An agent or employee may be 
guilty of being a “jointist.”—State v. 
Arvas, 2'74 P. 711, 150 Wash. 671— 
State V. Maloney, 237 P. 726, 135 
Wash. 809—State v. Anderson, 232 

P. 275, 132 Wash. 651—State v. Prof¬ 
fer, 220 P. 774, 127 Wash, 270—State 
V. Perrin, 220 P. 772, 127 Wash. 193 
—State V. Plstona, 219 P. 859, 127 
Wash. 171. 

38. Cal.—^People v. Prankovich, 221 
P. 671, 64 Cal.App. 184. 

Kan.—State v. Rausch, 276 P. *799,. 
. 128 Kan. 291. 

Tex.—Spero v. State, 6 •S.W.2d 14 5^ 
109 Tex.Cr. 392. 

33 C.J, p 616 note 50. 

39. Mass,—Commonwealth v. Burns,. 
46 N.B. 7'55, 167 Mass, 374. 

*33 €.J. p 616 note 61. 


lations are committed in the absence of the prin¬ 
cipal or master, and without his knowledge, con¬ 
sent, or authority,32 or even in violation of his in- 
stnictions.33 If the whole course of the princi¬ 
pal’s or master’s business is unlawful, as where he 
keeps liquor for sale without a license, he is re¬ 
sponsible for any sales made by his agents, clerks, 
or servants, whether or not he knew of the particu¬ 
lar sale or consented thereto, and no matter what 
his orders to them may have been.^^ 

In some jurisdictions the language of the statute 
is such as to make the principal or master crim¬ 
inally liable for violations of the liquor laws com¬ 
mitted by his agent or servant regardless of the mas¬ 
ter’s knowledge or consent.35 

§ 272. -Personal Liability of Servant or 

Agent 

Where the offense charged Is Illegal sale, as by sell¬ 
ing without a license or in violation of its terms, keep¬ 
ing open at prohibited times, etc., an agent or servant 
is individually punishable If h!s principal or employer 
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the premises where liquor is found has been held 
not sufficient to justify holding an employee guilty 
of unlawful possession.*^® 

An employee cannot be held criminally liable for 
violation of the terms of a statute which applies 
only to licensees.^^ Where the owner of a place 
permits patrons to bring and consume liquor on 
the premises in violation of law, employees who 
are not cognizant of the owner^s purpose and who 
endeavor to prevent the practice are not guilty of 
violation of the law .^2 Mere knowledge by an em¬ 
ployee that his employer possesses liquor, or his 
handling it merely as an employee, does not con¬ 
stitute illegal possession by him.43 An agent of 
a brewing company who exceeds his orders and 
sells and delivers beer directly to customers may be 
convicted of selling without a license, although the 
method of sale adopted by the company might ex¬ 
empt it from criminal liability.44 One consummat¬ 
ing a sale of liquor in the state as the agent of a 
foreign brewing company by actually delivering the 
liquor to the prosecuting witness in the state is 
guilty of selling intoxicating liquors.^® Qne who 
permits a license for the sale of soft drinks to be 
obtained in his name is liable for violation of liquor 
laws by persons operating the place.^® Under a 
statute prohibiting the introduction of whisky into 
the state for sale, one aiding the principal by driv¬ 
ing an automobile hired by the principal and know¬ 
ing or having reason to know that he was assisting 
the principal in bringing whisky into the state, and 
making no investigation, is criminally liable,47 

Whether one acting as an agent of, or aiding, 
another in the purchase or sale of intoxicating liq¬ 
uors is guilty of the offense of unlawfully selling 
intoxicating liquor has been discussed supra § 245. 

An exemption from the operation of the statutes 
restricting the sale of intoxicating liquors extends 

Possession of property unlawfully 
designed for manufacture of liq¬ 
uor 

(1) Mere employe'es of one en¬ 
gaged In unlawfully manufacturing 
intoxicating liquor were not in joint 
possession and control with their 
employer of equipment used, where 
employer was on premises and in 
full control, so as to be guilty, under 
National Prohibition Act tit 2 § 25, 
of possession of property designed 
for unlawful manufacture of intoxi¬ 
cating liquor.—^Patrilo v. U. S., C.C. 

A.Mo., 7 F.2d S04. 

(2) Person aiding and abetting 
others in unlawful possession of 
still, although not in actual control, 
was nevertheless principal where he 
was the only one on the immediate 
premises.—Kelley v. IT. 

Neb., 61 P.2d 243, 86 A.L.II. 338. 
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to sales by the makers through their servants, and 
protects the servant as well as the master.^s 

§ 273. - Several Liability of Master and 

Servant 

Where an offense against the liquor laws Is com¬ 
mitted by an agent or servant under the authorization 
of his employer, both are criminally liable. 

Where an offense against the liquor laws is com¬ 
mitted by a servant or agent, under the generaror 
special authorization of his employer, the latter as 
well as the former will be indictable, and both may 
be convicted and punished.'*® 

§ 274. Clubs and Their Officers, Servants, 
and Members 

Although some authorities hold that If liquors are 
furnished to members by a bona fide club as a mere In¬ 
cident to Its general purposes, neither the club nor Its 
officers or servants are guilty of violating the law reg¬ 
ulating or prohibiting the sale of Intoxicants, others 
hold the contrary; It is generally agreed that If the 
club Is a mere device to evade the liquor laws it is li¬ 
able. 

According to some decisions, if liquors are fur¬ 
nished to its members by a club organized and con¬ 
ducted in good faith, with a limited and selected 
membership, really owning its property in common 
and formed for social, literary, or other purposes, 
to which the furnishing of liquors to its members 
is merely incidental, neither it nor its officers or 
servants are guilty of violating the law regulating 
or prohibiting the sale of intoxicants but there 
are also many decisions to the contrary.^i It is 
generally agreed that, if tlie pretended club is a 
mere device to evade the license laws, with no 
principle of selection as to membership, and with 
no real purpose but to provide its frequenters with 
a convenient method of obtaining a drink whenever 
desired, it conducts an illicit traffic.^^ Even if a 

47. Arlz.—^Aaron v. State, 161 P. 
821, 1« Ariz. 378. 

48. Mass.—Commonwealth v. Ma¬ 
honey, 25 N.B. «33, ,152 Mass. 493. 

49. Wash.—State v. Perrin, 220 P. 
772, 127 Wash. 193. 

33 O.J. p 616 nole 56. 

50. Tenn.—^Moriarty v. State, 124 
S.W. 1016, 122 Tenn. 440, 25 L.R.A., 

12-32. 

33 C.J. p 611 note 15. 

Liability of club for failure to pro¬ 
cure license see supra § 123. 

51. Minn.—State v. Minnesota Club, 
119 N.W. 494, 106 Minn. 516, 2a 
L.R.A.,N.S., 1101. 

33 C.J. p 611 note 16. 

52. Tex.—Williams v. State, 103 S. 
W.2d 380, 132 Tex.Cr. 188. 

33 C.J. p 612 note 17. 
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4a Mo.—State v. Brinkley, App., 
297 S.W. 712—State v. Smith, 
App., 285 S.W. 1039. 

41- N.T.—People, on. Complaint of 
Kenny, v. Tyrrell, 277 N.Y.S, 828, 
154 Misc. 379—^People, on Com¬ 
plaint of O'Connell, v- Flanagan, 
275 N.Y.S. 121, 152 Misa 916. 

42. U.S.—Notary v. U. S., C.C.A. 
Colo., 16 F.2d 434, 49 A.L.II. 1446. 

43. U.S.—Feinberg v. U. S., aC.A. 
Colo., 2 F.2d 9o5* 

44. Pa.—Commonwealth v. Gallo, 70 
Pa.Super. 648. 

45. Ind.—Schondel v. -State, 93 N.E. 
67, 174 Ind. *734. 

4a Ky.—Walker v. Commonwealth, 
•277 S.W. 314, 211 Ky. 174. 
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statute forbidding the sale of intoxicants by an un¬ 
licensed person permits a sale by a club or its agent 
to a member, it does not permit a sale by a club or 
its agent to one not a member, ^ 3 although the seller 
may believe him to be a member.^^ Where the stat¬ 
utes specifically regulate or prohibit the sale or 
furnishing of intoxicating liquors by clubs, crim¬ 
inal liability may attach for acts in violation there- 
of.^5 

The officers or other persons in charge of a club 
may be personally liable for violations of the liquor 
laws occurring in connection with the operation of 
such club.56 So the manager of a social club, who 
orders liquors for the use of its members, and who 
directly or indirectly aids in the making of a sale, is 
guilty as a principal, although he may not have been 
present when the particular sale was made.^*^ How¬ 
ever, the manager of a club which keeps intoxicat¬ 
ing liquors for unlawful sale cannot be convicted 
where the evidence shows no participation by him 
in the keeping or sale;58 and the secretary and 
treasurer of a social club, who collects dues and 
keeps the books, and who does not participate in the 
illegal sale of liquors by the club, is not guilty of 
selling intoxicating liquors or of keeping them on 
hand at his place of business.®^ The secretary of 
an unincorporated association does not violate the 
statute prohibiting the sale or furnishing of alco¬ 
holic liquor without a license by dispensing beer, 
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purchased by the association, to the members free 
of charge at a picnic.^0 

A member of a club is not personally liable, mere¬ 
ly by reason of his membership, for violations of 
law by the club,6^ but a statute which forbids so¬ 
liciting orders for intoxicating liquor in prohibi¬ 
tion territory is violated by a member of a society 
who orders liquor with money contributed by oth¬ 
er members and has it dispensed by one employed 
by such society.®2 

§ 275. Corporations and Their Officers and 
Servants 

A corporation may be Indicted for a vioiation of the 
liquor laws where the term person in the statute in¬ 
cludes a corporation; and officers, agents, or servants 
of a corporation who participate In violations on Its 
behalf are criminally liable. 

A corporation may be indicted for a violation 
of the liquor laws,®® where, by express statute,®^ 
or as the result of judicial construction,®® the term 
^^person^’ includes a corporation. According to 
some of the decisions, however, a corporation is 
not a "person,” within the meaning of the word 
as employed in such statutes, and therefore, as an 
artificial entity, cannot be indicted for a violation 
thereof.®® Where a corporation reports violations 
by its employees to the authorities it cannot be held 
liable in the absence of evidence from which its 
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63. Conn.—State v. Warcholik, 68 A. 
379, 80 Conn. 351. 

Tex.—Trezevant v. State, 145 S.W. 
1191, 66 Tex.Cr. 172. 

54. Conn.—State v. Warcholik, 68 A. 
371, 80 Conn. 351. 

55. Pla.—Van Pelt v. Hilliard, 78 
So. 693, 75 Fla. 792, X..R.A.1918B 
639. 

33 C.J. p 612 note 27, 

66. Wash.—State v. Baird, 222 P. 

218, 128 Wash. 166. 

Sale in dry area 

Manager of club who acted for 
members in buying for resale to 
members in dry area under rules by 
which each member was to pay man¬ 
ager for beer and price with profits, 
if any, was to be deposited in mem¬ 
bers' deposit account, which was to 
be used to pay expenses in operation 
of club, was gruilty of possession of 
beer for purpose of sale in a dry 
area.—^Williams v. State, 103 -S.W.2d 
380, 132 Tex.Cr. 188. 

Sale to nonmexnber 
The officer in charge of a club li¬ 
censed to sell liquor to members 
only is criminally liable for the sale 
by a servant of the club to a non¬ 
member.—Commonwealth v. Hamil¬ 
ton, 24 A.2d 656, 14*8 Pa.Super. 169. 


57. Ga.—^Deal v. State, '80 S.B. 537, 
14 Ga,App. 121. 

58. Ga.—Green v. Atlanta, 86 S.E. 
815, 16 Ga.App. 677. 

33 C.J. p 612 note 21. 

59. Ga.—Wright v. State, 80 S.B. 
544, 14 Ga.App. 185. 

60. Mich.—^People v. Budnan, 295 N. 
W. 269, 295 Mich, 547. 

61. Ga.—Wright v. State, 80 S.B. 
644, 14 Ga,App. 185. 

xmiawfta sales 

A member of a bona fide social 
club, which has paid the tax required 
in order to keep on hand liquors for 
the use of its members, and which 
dispenses such liquors in a manner 
prohibited by law, is not guilty by 
reason of his membership, either of 
selling intoxicating liquors, or of 
keeping them on hand at his place 
of business; and mere knowledge on 
his part that sales of liquors have 
been unlawfully made by the club 
and his failure to object thereto do 
not make him guilty of an illegal 
sale.—^Wright v. State, supra. 

62. Tex.—Barnes v. State, 170 S.W. 
548, 75 Tex.Cr. 188, Ii.R.A.1915C 
101 . 

63. U.S.—U. S, V. Wilson, D.a 
Wash., 59 F.2d 97. 
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Pa,—Commonwealth v. ReDavid, 

Quar.Sess., 32 Del.Co. 182. 

33 C.J, p 608 note 86. 

Criminal liability of corporations 
generally see Corporations §§ 
1368-1371. 

64. La.—State v. Stewart, 102 So. 
684, 157 La. 494. 

Mich.—People v. Budzan, 296 N.W. 

259, 296 Mich. 547. 

33 C.J. p 608 note 87. 

Corporations as persons within 
meaning of criminal statutes gen¬ 
erally see Corporations $ 1360. 

65. Del.—State v. Delaware Saeng- 
erbund, 91 A. 290, 2*8 Del. 162, af¬ 
firmed 95 A, 1078, 29 Del. 47. 

66. Mo.—State v. Robinson, 146 S. 
W. 456, 163 Mo.App. 221. 

33 C.J. p 608 note 89. 

BankiiLg corporation 
The word “person" in a federal 
statute penalizing a railroad, ex¬ 
press company, common carrier, or 
other person who, in connection with 
the transportation of liquor in inter¬ 
state commerce collects the purchase 
price thereof or in any way acts as 
agent in buying or selling the liquor 
does not include a banking corpora¬ 
tion.—^Pirst Nat. Bank of Anamoose, 
V. U. S., N.D., 206 P. 374, 124 C.C.A. 
1 25G, 46 L,R.A.,N.S., 1139. 
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assent to the illicit acts can be implied. 67 

As a general rule, the officers, agents, and serv¬ 
ants of a corporation who make illegal sales of 
intoxicants on its behalf may be indicted without 
regard to the corporation's liability therefor.®^ The 
criminal liability of a corporation’s employee is es¬ 
pecially clear where the statute denounces certain 
acts by any ^'person” and includes in the definition 
of "person” corporations, their clerks, officers, 
agents, and servants.69 However, it has been held 
that officers of a corporation are not criminally li¬ 
able for infractions of the liquor law committed by 
their employees unless they have knowledge of the 

violations.*^® 

§ 276. Druggists and Physicians 

Statutes prohibiting or regulating the sale of Intox¬ 
icants generally make exceptions in favor of druggists 
or physicians, permitting them to sell for certain pur¬ 
poses or under specified conditions and holding them 
criminally liable for any violation. 

Unless statutes prohibiting the sale of intoxi¬ 
cants or requiring a license for their sale contain 
exceptions in favor of druggists or pharmacists, 
they are, of course, like all other persons, amenable 
thereto as discussed supra § 210, but they are not 
criminally liable for violation of the liquor laws to 
the extent that the statutes make exceptions or spe¬ 
cial provisions in their favor'll or provide for them 
a special form of license or permit,^^ authorizing 
them to sell certain kinds or classes of liquor^^ for 
medical, mechanical, or sacramental purposes, 74 or 


on the prescription of a physician,75 or on an affi¬ 
davit or application in writing, signed by the person 
seeking to procure the liquor and stating the use 
to be made thereof.76 

A druggist who makes a sale of intoxicating liq¬ 
uors not in compliance with the terms of the ex¬ 
ception in his favor to the general prohibition 
against sales without a license may be prosecuted 
under the ordinary and general indictment for sell¬ 
ing without a license.77 In some jurisdictions there 
are special statutes regulating or restricting the sale 
of intoxicants by druggists and imposing criminal 
liability for their violation.78 

Physicians, Statutes forbidding the sale of in¬ 
toxicants are applicable to physicians as well as 
other persons ;7® but such statutes frequently per¬ 
mit practicing physicians to administer liquor to 
their patients as medicine,^® or to issue prescrip¬ 
tions for that purpose,61 provided they act in good 
faith in so doing, 62 while holding them criminally 
responsible for an abuse of their privileges or eva¬ 
sions of the law.62 

§ 277. Husband and Wife 

A wife is liable for the acts of her husband in 
violating liquor laws only when she participates in the 
crime; and, while a husband generally Is not liable for 
liquor law violations committed by his wife without his 
knowledge, consent, or command, or in his absence, 
some authority holds that he may be liable for acts 
committed with his knowledge but without his assent. 

A wife is criminally liable for the act of her 
husband as her agent in the illegal sale of liquors,64 


07. Me.—State v. Eastern S. S. 

Lines, 126 A. 209, 124 Me. 76. 

68. Mo.—State v. Robinson, 146 S. 

W. 456, 163 Mo.App. 221. 

Fresident of corporation. 

Where a corporation is regularly 
engaged in unlawfully keeping intox¬ 
icating liquors for sale, its president 
cannot avoid liability because he 
acts as the agent of the corpora¬ 
tion.—State V. Collins, 67 A. 796, 28 
R.I. 439. 

Majority stockholder 

A person owning a majority of the 
stock of a corporation, and who is 
its president and general manager 
and is the sole person in charge of 
intoxicating liquor owned by the cor¬ 
poration, is indictable for keeping 
the liquor for unlawful sale.—Riggs 
V. State, 121 N.W. 688, 84 Neb. 335. 
Member 

One who is a member of a corpo¬ 
ration owning and operating certain 
drug stores where liquor is sold ille¬ 
gally, and who assists In directing 
the • policies of each store and in 
naming their clerks and servants, 
r>nd who receives a share of the 
profits therefrom, has been held 


criminally liable for maintaining a 
place where intoxicating liquors are 
illegally sold.—Rigrish v. State, 99 
N.E. 786, 178 Ind. 470. 

69. La.—State v. Stewart, 102 So. 
684, 157 La. 494. 

70. Pa.—Commonwealth v. Weiler, 
S'4 Pa. Super. 481—Commonwealth 
V. Beezer, 8 Pa.Dist. & Co. 608— 
Commonwealth v. ReDavid, Quar. 
•Sess., 32 DeLCo. 182. 

71. Ind.—^Hollan v. State, 114 N.E. 
5, 186 Ind. 374. 

33 C.J. p 609 note 99. 

72. Colo.—^Braisted v. People, 8*8 P. 
150, 3'8 Colo. 49, 64. 

33 C.J. p 609 note 1. 

73. Idaho.—State v. Osmers, 120 P. 
165, 21 Idaho 18. 

33 C.J. p 609 note 2. 

74. Idaho.—State v. Osmers, supra. 
33 C.J. p 609 note 3. 

75. Idaho.—State v. Osmers, supra. 
33 C.J. p 609 note 4. 

Physician’s prescription generally 
see supra § 255. 

76. Ind.—^Hawks v. State, 96 N.E. 
693, 176 Ind. 602. 

33 C.J. p 610 note 6. 
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77. W.Va.—State v. Wills, 80 S.E. 
7'83, 73 W.Va. 446. 

33 C.J. p 610 note 6. 

78. S.D.—State v. Julius, 137 N.W. 
590, 29 S.D. 638. 

33 C.J. p 610 note 7. 

79. Iowa.—State v. Chamberlain, 
162 N.W. 428, 180 Iowa 685, 

Ky.—McGlashen v. Commonwealth, 

8 Ky.Op. 237. 

Applicability of regulations to drug¬ 
gists and physicians generally see 
supra § 210. 

sa S.D,—State v. La Shier, 161 N. 

W. 807, 38 S.D. 454. 

33 C.J. p 610 note 9. 

81. Ark.—Blakely v. State, 83 S.W. 
948, 73 Ark. 218. 

33 C.J. p 611 note 10. 

82. S.D.—State v. Morton, 162 N.W. 

155, 38 S.D. 504, Ann.Cas.191‘80 

913. 

33 C.J. p 611 note 11. 

83. La.—State v. Terry, 65 So. 15, 
128 La. 680. 

33 C.J. p 611 note 12. 

84. S.C.—Charleston v. Van Roven, 
13 S.C.L. 465. 

Responsibility of husband or wife 
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unless the sale was made without her knowledge, 
and contrary to her express orders and his promise 
to refrain from selling liquor in her store.^5 a 
wife is equally guilty with her husband if she aids 
and abets him in an illegal sale.^® The fact that 
liquor was found on premises occupied as their res¬ 
idence by husband and wife will not authorize her 
conviction in the absence of evidence that she was 
personally in possession of the liquor or exercised 
control over it^^ However, where the property 
belongs to her and the proof connects her with the 
possession or ownership of the liquor, or where 
she consented to, or aided her husband in, the com¬ 
mission of the offense,^^ her conviction is justi¬ 
fied* 

Liability of husband. Except to the extent that 
statutes have modified the husband’s responsibility 
for his wife’s crimes, discussed in Husband and 
Wife § 224, a husband is criminally responsible for 
illegal sales, or other infractions of the liquor laws, 
by his wife in his presence, or by his command, or 
with his knowledge and consent, or when she acts 
as his servant or agent.^^ Accordingly, where a 
wife keeps in the house of her husband or in the 
premises which are occupied and controlled by him 
intoxicating liquors for sale in violation of law, he 
is criminally liable, if he has knowledge of her in¬ 
tent, unless he uses reasonable means to prevent her 
from carrying out such intent.^i A husband who 
knowingly allows liquor to remain in the house is 
guilty of aiding and abetting in the illegal posses¬ 


sion irrespective of the ownership of the liquor, 
and even though he may have previously deeded the 
premises to his wife in consideration of love and 
affection.^3 

It has generally been held that the husband is 
not liable for the wife’s violation of the liquor laws, 
committed out of his presence, and without his com¬ 
mand or consent,and that, if a married woman 
commits such an offense of her own free will, not 
in the presence of her husband, and independent of 
any coercion or control by him, she herself is crim¬ 
inally liable and he is not.®5 According to some 
decisions, even if the offense is committed in his 
presence he cannot be held liable if it was done 
without his knowledge®® or in spite of his pro¬ 
tests;®*^ and a husband who finds his wife and oth¬ 
ers drinking at his home is not guilty of possessing 
the liquor because he does not forcibly dispose of 
it.®® On the other hand, the husband has been held 
liable where the wife, on her sole responsibility and 
for her sole benefit, carried on the business of sell¬ 
ing liquors illegally, with his knowledge but without 
his assent, in a house occupied by them as a resi¬ 
dence,®® or in a building which was the separate 
property of the wife but the domicile of the fam¬ 
ily,! or in the wife’s hotel,® and even though he had 
often remonstrated with her against making such 
sales,® 

Joint liability or action. If a husband and wife 
are jointly concerned in the unlawful act, as in 
maintaining a liquor nuisance or unlawfully retail- 


for crime of spouse generally see 
Husband and Wife §§ 221-225. 

85. Miss.—^Thurman v. Adams, 33 
So. 944, 82 Miss. 204. 

86. Colo.—Waite v. People, 262 P. 
1009, 83 Colo. 162. 

87. Ga.—^Harris v. State, 142 S.E. 
746, 38 Ga.App. 83. 

Tenn.—Lea v. State, 184 S.W.2d 162, 
182 Tenn, 45—^Lea v. State, 181 S. 
W.2d 351, 181 Tenn. 378—Crocker 

V. State, 251 S.W* 914, 148 Tenn. 
106. 

IFeeping liQLnor for sale 

Where a wife is charged with 
keeping liquor for sale, there must 
be something more than the mere 
finding of spirits on the premises 
where she and her husband make 
their home to authorize her convic¬ 
tion.—^Wampler v. Corporation of 
Norton, 113 S.B. 733, 134 Va. 606. 

88. Neb.—Stumpff v. State, 239 N. 

W. 212, 122 Neb. 49. 

Tenn.—^Armstrong v. State, 265 S. 
W. 672, 150 Tenn. 416. 

89. Neb.—Stumpff v. State, 289 N. 
W. 212, 122 Neb. 49. 

Tesc.—^Watson v. State, 24 S.W.2d 
830, 114 Tex.Cr. 117, 


90. Ill.—Corpus Juris cited in Peo¬ 
ple V. Duchow, 163 N.B. 352, 354, 
331 Ill, 636. 

N.C.—Corpus Juris quoted In State 
V. Hardy, 182 S.E. 831, 834, 209 
N.C. 83, 

30 C.J. p 794 note 82—33 C.J. p 607 
note 69. 

91. N.C.—State v. Rigsbee, 189 S. 
E, 181, 211 N.C. 128—Corpus Ju¬ 
ris quoted in State v. Hardy, 182 
S.E. 831, 834, 209 N.C. 83. 

33 C.J. p 607 note 70. 

Presumption that liquors found in 
household belong to husband see 
infra § 366. 

92. Ga.—Sutton v. State, 195 S.E. 
219, 57 Ga.App. 251—^Williamson 
V. State, 150 S.E. 464, 40 Ga.App. 
496—Buchanan v. State, 128 S.E. 
686, 34 Ga.App. 146. 

Ind.—Bobruk v. State, 167 N.E. 548, 
90 Ind.App. 97, petition dismissed 
181 N.E. 157, 203 Ind. 516. 

N.C.—State v. Hardy, 182 S.E. 831, 
209 N.a 83. 

93. Ga.—Sutton v. State, 195 S.E. 
219, 57 Ga.App. 261—^Buchanan v. 
State, 128 S.E. 686, 34 Ga.App. 
146. 


94. Minn.—State v. Weingarth, 144 
N.W. 745, 124 Minn. 124. 

30 C.J. p 794 note 83—33 C.J. p 608 
note 71. 

95. Ky.—^Bailey v. Commonwealth, 
92 S.W. 545, 29 Ky.L. 105. 

33 C.J. p 608 note 72. 

96. Mich.—^People v. Burbank, 208 
N.W. 687, 234 Mich. 600. 

Va.—Triplett v. Commonwealth, 127 
S.B. 486, 141 Va. 577. 

97. Mich.—^People v. Tripp, 226 N. 
W. 834, 248 Mich. 225. 

98. Mich.—People v. Tripp, supra. 

99. N.Y.—Wayne Co. v. Keller, 20 
How.Pr. 280. 

N.C.—Corpus Juris quoted in State 
V. Hardy, 182 S.E. 831, 834, 209 
N.C. 83. 

30 C.J. p 794 notes 84, 85. 

1. Del.—Garboctowski v. State, 123 
A. 395, 2 W.W.Harr. 386. 

30 C.J. p 794 note 86. 

2. Mass.—Commonwealth v. Pratt, 
126 Mass. 462. 

3. DeL—State v. McDaniel, 1 Houst. 
506. 

N.C.—Corpus Juris quoted in State 
V. Hardy, 182 S.E. 831, 834, 209 
N.C. 83. 
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ing spirits, they may be jointly indicted and both 
convicted.^ It is not necessary that husband and 
wife act jointly in the violation in order to con¬ 
vict either of them.5 

§ 278. Landlord and Tenant 

A landlord who rents property knowing that It Is to 
be used for violating the liquor laws is a party to the 
crime; but where he leases the property for a lawful 
purpose he is not responsible for Its subsequent unlaw¬ 
ful use unless he knowingly permits or consents to hIs 
tenant’s illegal acts. 

If property is rented for the purpose of being 
used to violate the liquor laws, although not so ex¬ 
pressed in the lease, the landlord is a party to the 
crime.® The owner of premises where liquor is 
sold or kept for sale or possessed contrary to law 
is not guilty of an offense if he lease'd them for a 
lawful purpose and did not affirmatively assent to 
such unlawful use; mere failure to prevent, or at¬ 
tempt to prevent, the illegal acts of his tenant, does 
not subject him to liability.*^ However, if he know¬ 
ingly permits or consents to a violation of the liq¬ 
uor laws by his tenant he is guilty as a principal.® 
Under the statutes in some jurisdictions, if the 
landlord leased the premises for an illegal purpose, 
or if, with knowledge of the fact, he authorizes or 
permits the unlawful acts of the tenant, he is lia¬ 
ble.® It has been held essential that he should have 
such control of the premises as to be able to pre¬ 


§ 279 

vent or stop the illegal use of them, by eviction of 
the tenant or otherwise.^® 

§ 279. Partners 

Partners may be held Jointly or severally liable for 
a liquor law violation depending on whether one or ail 
committed It; but, except where a statute imposes such 
liability, one partner Is usually not responsible for a 
violation committed by another in his absence without 
his knowledge or consent. 

An indictment for a violation of the liquor laws 
may be maintained against partners who were joint¬ 
ly concerned in the illegal act^i or against the one 
who alone committed it.^^ While it has been held 
that where all the sales of liquor by a partnership 
are unlawful,^® or where the circumstances show a 
conspiracy to engage in unlawful sales,^^ a partner 
may be found guilty although he did not participate 
in the particular sale, usually if one partner sells 
liquor unlawfully, in the absence of the other, and 
without his knowledge or consent, the latter is not 
liable,^® except where the common-law rule has been 
changed by statute.^® However, he is equally re¬ 
sponsible if the sale was made in his presence or 
with his acquiescence or consent.In a prosecu¬ 
tion of partners for violation of the local option 
law, the possession by one of them of liquor found 
on shelves in their storeroom was possession by 
each, so that it was not necessary to show personal 
knowledge of the illegal storage by the member 
who was absent when the liquor was found.^® 
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4. Va.—Wampler v. Corporation of 
Norton, 113 S.E. 733, 134 Va. 606, 

38 C.J. p 608 note 75. 

5. Mo.—State v. Halbrook, 279 S.W. 
395, 311 Mo. 664. 

5. C.—State V. McMillan, 142 S.E. 236, 
144 S.C. 121. 

6. Pa.—Commonwealth v. Guild, 170 
A. 699, 111 Pa.Super. 349. 

Sale or storagfe 

(1) It has been held that one who 
rents a house to another with the 
knowledge that the latter intends 
to use it for the illegal sale or stoi^ 
age of Intoxicating liquors is an 
accessary, aiding and abetting in 
the commission of this offense, and 
therefore may be convicted of this 
misdemeanor as a principal.—Moody 
V. State, 81 S.E. 688, 14 Ga.App. 623. 

(2) There is, however, authority 
to the contrary.—Haymond v. State, 
119 N.B. 6, 187 Ind. 267. 

7. U.S.— xy» S. V. Stappenback, C.C. 
A.N.Y., 61 P.2d 965. 

Kan.—State v. Bozick, 253 P. 554, 
122 Kan. 617. 

Pa.^Concunonwealth v. Guild, 170 A. 

699, 111 Pa.Super. 349. 

33 C.J. p 607 note 60. 

8. tr.S.—^Di Bonaventura v* TJ. S., 
C.C.A.W.Va., 15 FM 494. 


Okl.—Jackson v. State, 8 P.2d 249, i 
52 Okl.Cr. 160. j 

Hotel owner 

Wash.—State v. Woods, 1 P.2d 219, 
163 Wash. 224—State v. Crockett, 
296 P. 1041, 161 Wash. 262—State 
V. Thomas, 287 P, 667, 156 Wash. 
583. 

Maintaining liqnor nuisance 

(1) Property owner with knowl¬ 
edge that tenant is violating liquor 
law, consenting to sucl^ conduct, 
thereby aids and abets in mainte¬ 
nance of nuisance find is guilty as 
principal.—Reid v. U. S., C.C.A.I11., 
44 F.2d 51—^Di Bonaventura v. U. 
S., C.C.A.W.Va., 16 P.2d 494—Rosen¬ 
berg V. U. S., C.C.A.MO., 15 P.2d 179 
—Dallas V. U. S., C.C.A.Minn., 4 P.2d 
201—Steir v. U. S„ C.C.A.Mass., 2 
P.2d 149—33 C.J. p 688 note 46, p 
589 note 68. 

(2) Under the Volstead Act it was 
held that the owner and the tenant 
of a building could not be convicted 
of maintaining a common nuisance 
because they knew of the violation 
of the act by a subtenant.—^Present 
V. U. S., C.C.A.Ohio, 281 P. 131. 

9. N.Y.—U. S, V. Sumner, 211 N.Y, 
S. 705, 126 Misc. 658, affirmed 214 
N.Y.S. 930, 216 App.Div. 782. 

33 C.J. P 607 note 62. 

393 


10. Mass.—Commonwealth v. Went¬ 
worth, 16 N.E. 138, 146 Mass. 36. 

33 C.J. p 607 note 63. 

11. Ky.—^Rickman v. Common¬ 

wealth, 271 S.W. 701, 208 Ky. 655 
—^Ellison V, Commonwealth, 69 S. 
W. 765, 24 Ky.L. 657. 

Criminal responsibility of partners 
generally see the C.J.S. title Part¬ 
nership § 182, also 47 C.J, p 906 
note 69-p 907 note 90. 

12. Ark.—Blahut v. State, 34 Ark. 
447. 

13. Minn.—State v. Brown, 193 N. 
W. 169, 156 Minn. 246. 

14. Mo.—State v. O'Kelley, 167 S. 
W. 980, 258 Mo. 345, 62 L.R.A.,N.S., 
1063. 

16. Ky.—^Acree v. Commonwealth, 
13 Bush 353. 

33 C.J, p 608 note 80. 

16. Ark.—^Robinson v. State, 38 Ark. 
641. 

33 C.J. p 608 note 81. 

17. N.C.—State v, Scoggins, 12 S.E. 
59, 107 N.C. 959, 10 L.R.A. 642. 

33 C.J. p 608 note 82. 

18. Mich.—People v. Berridge, 180 
N.W. 381, 212 Mich. 576. 
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Where a statute prohibits a dealer in spirituous liq¬ 
uors from keeping open his place of business on 
Sunday for the purpose of traffic and sale, a mem¬ 
ber of a firm engaged in the sale of spirituous liq¬ 
uors is a “dealer,’’ within such statute, and is 
amenable in his individual capacity.19 

§ 280. Producers or Manufacturers 

Except where statutory exemptions exist In their 
favor, producers or manufacturers of Intoxicating liq¬ 
uors are liable the same as other persons for violations 
of laws prohibiting or regulating the sale of such liq¬ 
uors. 

Where statutes prohibiting the sale of intoxi¬ 
cants or requiring a license for their sale contain 
no exceptions in favor of producers or manufac¬ 
turers, they are liable the same as other persons for 
a violation of their provisions.^® However, such 
statutes sometimes have contained exemptions in 
favor of persons who raise fruit and manufacture 
wine or cider therefrom,2i or brewers and distillers 
selling their own products,22 and such authorized 
sales may be made by an agent acting as such in 
good faith without subjecting the producer or the 
agent to criminal liability.23 

§ 281. Persons Aiding and Abetting 

Persons aiding, abetting, assisting In, or procuring 
a violation of the liquor laws usually are guilty as prin¬ 
cipals. 


When, as is usually the case, a violation of the 
liquor laws is a misdemeanor, as discussed supra § 
236, any person who aids, abets, assists in, or pro¬ 
cures such violation may be indicted as a principaL24 
Similarly, under a statute providing that all persons 
aiding and abetting in the commission of a felony 
shall be deemed principals, one may be convicted as 
a principal for aiding and abetting in the violation 
of a liquor law, which is a felony by statute.25 
While an accused, to be guilty of aiding a liquor 
law violation, must contribute to the result, it is 
sufficient, if, by prearrangement with the principal, 
he is present to render assistance if it should be¬ 
come necessary.26 Knowledge on the part of one 
accused of aiding and abetting a violation of the 
liquor laws is an indispensable element of a prova¬ 
ble case,27 which, however, may be inferred from 
circumstances that reasonably induce a belief in its 
existence, although it cannot be inferred from sus¬ 
picious circumstances alone.23 

Manufacture of liquors or possession of still. In 
accordance with the general rule, a person aiding 
or abetting another in the illegal manufacture of 
liquor or in possessing a still is guilty as a princi- 
pal.2® Hence one who is present at a place where 
a distillery is being unlawfully operated and par¬ 
ticipates in any act necessary or usual in the man¬ 
ufacture of intoxicants is guilty of unlawfully man¬ 
ufacturing,®® and it is immaterial whether or not 


19. Tex.—Morris v. State, 89 S.W. 
832, 48 Tex.Cr. 662. 

20. Wis.—Schlitz Brewing Co. v. 
Superior, 93 N.W. 1120, 117 Wis. 
297. 

33 C.J. p 609 note 95. 

21. N.C.—State v. Hicks, 93 S.E. 
964, 174 N.C. 802. 

33 CJ. p 609 note 96. 

22. Ky.—^Holesapple v. Common¬ 
wealth, 197 S.W. 541, 177 Ky. 146. 

33 C.J. p 609 note 97. 

23. N.C.—State v. Williams, 90 S.B. 
905. 172 N.C. 973. 

33 C.J. p 609 note 96 [d]. 

24. Ga.—^Lindsay v. State, 122 S.B. 
649, 32 Ga.App. 74. 

Ind.—Brobruk v. State, 167 N.E. 548, 
90 Ind.App. 97, petition dismissed 
181 N.E. 167, 203 Ind. 516. 

Ky.—Galloway v. Commonwealth, 
273 S.W. 63, 209 Ky. 601. 

33 C.J. p 616 note 69, 

Participation in offense as rendering 
one an accomplice see Criminal 
Law § 798 q. 

25. Ala.—Moore v. State, 165 So. 

696, 27 Ala.App. 43—Dotson v. 

State, 135 So. 169, 24 Ala.App. 216, 
certiorari denied 136 So. 160, 223 
Ala. 229—Jones v. State, 125 So. 
382, 23 Ala.App. 339, reversed on 
other grounds 125 So. 384, 220 Ala. 


260—^Thompson v. State, 115 So. 
72, 22 Ala.App. 299—Stewart v. 
State, 97 So. 684, 19 Ala.App. 389. 
Ark.—^Montgomery v. State, 288 S.W. 
707, 172 Ark. 1177—Smith v. State, 
250 S.W. 627, 158 Ark. 487. 

Colo.—Gavin v. People, 244 P. 912, 
79 Colo. 189. 

26. Ala.—Bridgeforth v. State, 74 
So. 402, 15 Ala.App. 502, certiorari 
denied 74 So. 1005, 199 Ala. 697. 

27. Ky.—^Everman v. Common¬ 
wealth,'248 S.W. 485, 198 Ky. 6— 
Nunnelley v. Commonwealth, 272 
S.W. 378, 209 Ky. 191. 

28. Ky.—^Everman v. Common¬ 
wealth, 248 S.W. 486, 198 Ky. 6. 

28. U.S.—Vilson V. U. S., C.C.AOr., 

61 F.2d 901—Arkalian v. U. S., C. 
C.ACal., 59 P.2d 175, certiorari de¬ 
nied 53 S.Ct 88, 287 U.S. 643, 77 
L.Ed. 566—Cardinal v. U. S., C.C.A 
Minn., 60 F.2d 166—^Remus v. U. 
S., C.C.A.Ohio, 291 P. 613, certio¬ 
rari denied 44 S.Ct. 180, 263 U.S. 
717, 68 L.Ed, 522. 

Ala.—^Moore v. State, 165 So. 696, 
27 Ala.App. 43—Thompson v. 

State, 116 So. 72, 22 Ala.App. 299. 
Cal.—People v. Borrego, 297 P. 17, 
211 Cal. 759. 

Ky.—Short v. Commonwealth, 286 S. 
W. 1041, 215 Ky. 763—Dennison 

394 


V. Commonwealth, 248 S.W. 880, 
198 Ky. 380. 

33 C.J. p 678 note 91 [a] (3). 
Elements of offense generally see 
supra §§ 220, 221. 

Lookout 

Ala.—^Havens v. State, 134 So. 814. 
24 Ala.App. 288, certiorari denied 
134 So. 815, 223 Ala. 98. 

Va.—^Duty v. Commonwealth, 119 S. 

B. 62, 137 Va. 759. 

33 C.J. p 579 note 2. 

30. U.S.—Bach v. U. S., C.C.A.Pa., 

31 F.2d 423. 

Ala.—Moore v. State, 166 So. 696, 
27 Ala.App. 43—^Lathem v. State, 
109 So. 621, 21 Ala.App. 489—Stew¬ 
art V. State, 97 So. 684, 19 Ala. 
App. 389. 

Ark.—^Blankenship v. State, 10 S.W. 
2d 25, 178 Arlc. 1199—Day v. State, 
281 S.W, 11, 170 Ark. 786. 

Ga,—Lindsay v. State, 122 S.E. 649, 

32 Ga.App. 74. 

Iowa.—State v. Slycord, 232 N.W. 
636, 210 Iowa 1209. 

Mich.—People v. Anscomb, 208 N.W. 
46, 234 Mich. 203. 

Mo.—State v. Mitts, 289 S.W. 935, 
316 Mo. 1320. 

Tex.—Plemons v. State, 74 S.W.2d 
1009, 127 Tex,Cr. 141—Carter v. 
State, 31 S.W.2d 636, 116 Tex.Cr. 
1 296—Van Zandt v. State, 5 S.W. 
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he is the owner of the still^^ or whether or not he 
is hired to work in the distillery.S2 -y^’ho not 

only permits the illegal business of manufacturing 
liquor to be done in his house, but furnishes the 
still and the place for using it, has been held to be 
a participant in the crime of unlawfully manufac¬ 
turing liquor.23 

Mere knowledge of,^^ or consent to,^^ the manu¬ 
facture of intoxicating liquor, or failure to object 
to, or to interfere with, the illegal manufacture,^® 
has been held not sufficient to sustain a conviction 
of aiding and abetting the violation, and, where one 
who is engaged to assist in the manufacture takes 
part only in the preparatory steps and in good faith 
terminates his connection with the enterprise be¬ 
fore any intoxicating liquor is made, he is not guilty 
as a principal.®*^ The expressed intent of an ac¬ 
cused to set up a still is insufficient in itself to au¬ 
thorize his conviction for aiding and abetting in 
the unlawful manufacture of whisky.®® Mere pres¬ 
ence at a still has been held to be not an offense,®® 


and one who goes to a distillery merely to buy 
whisky has been held.not guilty of aiding and abet¬ 
ting in its unlawful manufacture.'*® It has been 
held that one who merely sells to another supplies 
for its construction and operation is not in posses¬ 
sion of the still.^l 

Possession or sale of liquor^ Aiding and abet¬ 
ting another in the unlawful possession of liquor 
makes the participant guilty as a principal.'*^ So it 
has been held that a person driving an automobile 
while the other occupants of the car broke a bottle 
containing liquor in an attempt to escape arrest is 
guilty,^® together with the occupants,*^ of aiding 
and abetting the crime of possession. However, 
failure to report that liquor is unlawfully kept on 
adjoining premises does not make one a participant 
in the offense.*® The proprietor of a restaurant 
who permits guests to bring liquor into his place 
and furnishes set-ups for them has been held not 
guilty as an aider and abettor in the guests’ posses¬ 
sion of liquor.*® One aiding and abetting an un- 


2d 771, 109 TexCr. 513—^Ramsey 
V. State. 299 S.W. 411, 108 TexCr. 
182—^Kemp v. State, 256 S.W. 264, 
96 Tex.Cr. 162. 

*VV.Va.—State v. Hammond, 122 S.E. 

363, 96 W.Va. 96. 

33 C.X p 679 note 97. 

Fartlcnlar acts 

(1) Buying sugar for use in man¬ 
ufacturing liquor.—^Tuggle v. State, 
294 S.W. 386, 174 Ark, 166. 

(2) Carrying food to operators of 
still.—Brown v. Commonwealth, 157 
S.E. 667, 166 Va. 947. 

(3) Furnishing another necessary 
materials to violate prohibition law, 
with knowledge that latter Is pro¬ 
moting such violation.—U. S. v. Wil¬ 
son, D.C.Wash., 69 F.2d 97. 

(4) Aiding others in hauling ma¬ 
terials to be used in the making of 
liquor to a still.—^Livingstone v. 
State, 98 So. 138, 19 Ala.App. 474. 
31- Ala.—Sims v. State, 130 So. 317, 

24 Ala.App. 7, certiorari denied 
130 So. 318, 221 Ala. 614—^Lathem 
V. State, 109 So. 521, 21 Ala.App. 
489. 

Ark.—^Blankenship v. State, 10 S.W. 

2d 26, 178 Ark. 190. 

Ind.—Heacock v. State. 174 N.B. 283, 
202 Ind. 344. 

Iowa:—State v. Slycord, 232 N.W. 

636, 210 Iowa 1209. 

Mo.—State v. England, 12 S.W.2d 37, 
321 Mo. 633. 

Tex—^Van Zandt v. State, 5 S.W.2d 
771. 109 TexCr. 613. 

$3 C.J. p 579 note 98. 

Householder may be convicted of 
possession of still in his house with¬ 
out proof of ownership or that he in 
person operated it.—Martini v. State, 
280 S.W. 804, 103 TexCr. 364. 


32- Ala.—^Lathem v. State, 109 So. 

621, 21 Ala.App, 489. 

Ga—Lindsay v. State, 122 S.E. 649, 
32 Ga.App. 74—Thomas v. State, 
100 S.E, 760, 24 Ga.App. 850. 

Tex.—^Van Zandt v. State, 5 S.W. 
2d 771, 109 TexCr. 613. 

33. KC.—State V. Jones, 96 S.E. 
676, 176 N.C. 709. 

34. Miss,—Parkinson v. State, 110 
So. 513, 145 Miss. 237. 

35- Miss.—Stribling v. State, 86 So. 
897, 124 Miss. 141. 

36- Miss,—^Powers v. State, 86 So. 
862, 124 Miss. 425. 

37- Tex.—Melugin v. State, 242 S. 
W. 1057, 92 TexCr. 284. 

38. N.C.—State v. Graham, 80 S.E. 
2d 151, 224 N.C. 347. 

39. Ala.—Rooks v. State, 160 So. 
270, 26 Ala.App. 371—^Baker v. 
State, 149 So. 858, 25 Ala.App. 532, 
certiorari denied 149 So. 859, 227 
Ala 271—^Bolton v. State, 129 So. 
311, 23 AlaApp. 673—Biddle v. 
State, 99 So. 69, 19 AlaApp. 663. 

Tex.—^Allen v. State, Cr., 20 S.W.2d 
1056. 

Mere visitor at home, knowing 
nothing of still therein, may not be 
convicted of having possession there¬ 
of.—^Brewer v. State, 107 So. 376, 
142 Miss. 100. 

40. N.C.—State v. Sykes, 104 S.E. 
83, 180 N.C. 679. 

Hauling away remnants 

One who goes to a distiller]' 
where other persons have manufac¬ 
tured liquor, or have been frustrated 
in so doing, merely to haul away 
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remnants, without intending to take 
part in the manufacture, and hauls 
away beer, does not violate the 
statute.—State v. Horner, 94 S.E. 
291, 174 N.C. 788. 

41. Ky.—Commonwealth v, Lee, 264 
S.W. 1112, 204 Ky. 676. 

42. Ga.—^Knopp v. State, 21 S.E. 
2d 910, 68 Ga.App. 14—Dailey v. 
State, 192 S.E. 637, 66 Ga.App. 
354—Smith v. State, 150 S.E. 923, 
40 Ga.App. 622—Robinson v. State, 
150 S.E. 919, 40 Ga.App. 662. 

Ohio.—Kane v. State, 177 N.E. 650, 
39 Ohio App. 456. 

Elements of offense generally see 
supra |§ 222, 223. 

Q-wnership of premises 
Defendant need not be owner of 
premises on which Intoxicating liq¬ 
uor was found, in order to author¬ 
ize conviction of possessing intoxi¬ 
cating liquor, if defendant was in 
possession and control of premises. 
—Gransbury v. State, 82 P.2d 240, 
64 Okl.Cr. 428. 

'lookout 

It being inferable from the evi¬ 
dence in a liquor prosecution that 
a certain defendant was stationed 
at the cafd which was searched in 
order to warn, and that he did warn, 
the other defendant, he was prop¬ 
erly regarded as a principal.—State 
V. Weekley, 276 P. 122, 40 Wyo. 162, 
64 AL.R. 420. 

43. Miss.—Clark v. State, 122 So. 
534- 154 Miss. 457. 

44. Miss.—Clark v. State, supra. 

45. Vai.—Cox V. Commonwealth, 126 
S.B. 139, 140 Ya. 513. 

43. Ohio.—Smith v. State, 179 N. 
E. 696, 41 Ohio App. 64. 
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lawful sale of liquor is just as guilty as though he 
were the sole participant and anyone aiding and 
abetting the owner in maintaining a nuisance un¬ 
der the liquor laws is equally guilty as a principal.'*^ 

Transportation of liquor. The general rule hold¬ 
ing aiders and abettors liable as principals has also 
been applied to those who knowingly aid and abet 
in the transportation of liquor.49 In a prosecution 
for illegal transportation, it is not necessary to 
show that accused began and completed the trans¬ 
portation, it being sufficient if he aided and assisted 
in it.50 One who goes with another employed to 
transport liquor, knowing the purpose of the trip, 
is a participant in the unlawful enterprise, even 
though he is not interested in the result thereof.^i 
If an accused procured or directed the transporta¬ 
tion he is liable as a principal even though he was 
not physically present but there is authority 
holding that in such case he is merely guilty as an 
accomplice.s^ The occupant of an automobile who 
takes a drink from a bottle of whisky handed him 
by the driver and hands it back is not guilty of 


transporting intoxicating liquor or of aiding or 
abetting the driver in so doing.Under a statute 
which denounces the personal transportation of liq¬ 
uor, an accused cannot be guilty of aiding and abet¬ 
ting such transportation.55 

§ 282. Purchasers 

The purchaser of liquor sold Illegally Is not guilty 
of any offense unless a statute provides otherwise. 

The purchaser of liquor which is sold in viola¬ 
tion of law, although he knows the sale to be il¬ 
legal, cannot be held guilty of any offense, on the 
ground of his soliciting or tempting the seller to 
violate the law, or on the ground of his having aid¬ 
ed and abetted the crime to the mere extent of buy¬ 
ing the liquor,®® unless it is otherwise provided by 
statute.®*^ No criminal liability is incurred where 
liquor is purchased by one for himself and others 
who have contributed to the fund for such pur¬ 
pose ;®® nor is one who purchases liquor for anoth¬ 
er as an accommodation guilty of any offense.®^ 


47. U.S.—Carroll v. U. S., C.C.A. 
Minn., 39 F.2d 414—Samich v. U. 
S., C,aA.Wash., 22 F.2d 672—Du- 

. kich V. U. S.. C.C.A.Wash., 296 F. 
691. 

Ga,—^Brannan t. State, 159 S.E. 296, 
43 Ga.App. 473. 

Minn.—State v. McBride, 9 N.W.2d 
416, 215 Minn, 123. 

Tex,—Shaw v. State, 256 S.W. 616, 
• 95 Tex.Cr. 604. 

SirectiiLg' customers to place of sale 
Ga.—Thomas v. State, 16 S.E.2d 447, 
65 Ga.App. 749. 

48. U.S.—Rossi V. U. S., C,0,A.Colo., 
16 P.2d 712, vacated in part on 
other grounds 21 F.2d 74?. 

ind.—Alyea v. State, 147 N.E. 144, 
196 Ind. 364. 

49. TJ.S.—^Bacon v. XT. S., C.C.A.Okl., 
127 P.2d 985. 

Ala.—Dotson v. State, 135 So. 159, 
24 Ala.App. 216, certiorari denied 
135 So. 160, 223 Ala. 229-^Jones 
V. State, 125 So. 382, 23 Ala.App. 
.339, reversed on other: grounds 125 

So. 384, 220 Ala. 260. 

Ariz.—Barton v. State, 223 P, 820, 
26 Ariz. 178. 

Ga.—^Ingram v. State, 140 S.E, 628, 
37 Ga,.App. 374. 

Ind.—Bindley v. State, 166 N.E. 661. 
201 Ind. 166—Hall v. State, 162 
N.E. 51, 200 Ind. 149. 

Mo.—State v. Bennett, 270 S.W. 296. 
Tex.—Cassius v. State, 7 SW.2d 630, 
110 Tex.Cr. 456—^Rodriquez v. 

State, 271 SW. 380, 100 Tex.Cr. 
11—Gohle V. State, 267 S.W. 722, 
98 Tex.Cr. 656—^Reeves v. State, 
263 S.W. 278, 98 Tex.Cr. 64. 

Wash.—State v. Pielow, 251 P. 686, 
141 Wash. 302, 


Elements of offense generally see 
supra I 234. 

Ofdcers and. crew of foreign vess^ 
engaged in transferring liquors at 
sea to other vessels to be transport- | 
ed in United States waters in vio¬ 
lation of law are aiders and abettors 
in the offense, and as such liable as 
principals.—^U. S. v. Ford, D.C.Cal., 
3 F.2d 643. 

5(X Mass.—Commonwealth v. Cur¬ 
rier, 42 N.E. 96, 164 Mass. 544. 

S.C.—^Hartsville v. Hunger, 77 S.E. 
219. 93 S.C; 527. 

51. Ark.—Hager v. State, 217 S.W. 
461, 141 Ark. 419. 

52. U.S.—Brown v. U. S., C.C.A. 
Mass., 16 P.2d 682. 

Ark.—Church v. State, 281 S.W. 903, 
170 Ark. 974. 

Conn.—State v. Bevy, 130 A. 96, 103 
Conn. 138. 

Sheriff and his deputy, knowing of 
transportation of intoxicating liquor 
and agreeing to protect persons 
transporting it, were principals in 
commission' of offense.—Collins v. 
U. S., C.C.A.Fla,, 65 F.2d 645. 

53. Tex.—Cisneros v. State, 22 S.W. 
2d 661, 113 Tex.Cr. 352. 

54. Va.—^Hitt V. Commonwealth, 
109 S.E. 697, 131 Va. 762. 

55. Tenn.—^Looney v. State. 1 S.W. 
2d 782, 156 Tenn. 337. 

66. Ala.—^Brewer v. State, 123 So. 
86, first case, 23 Ala.App. 100, cer¬ 
tiorari denied 123 So. 86, second 
case, 219 Ala. 636—Sharp v. State, 
118 So. 238, 22 Ala.App. 562, cer¬ 
tiorari denied 118 So. 239, 218 Ala. 
168. 


Ba.—State v. Mullen, 107 So. 698, 
160 Ba. 925. 

Me.—State v. Parady, 156 A. 381. 
130 Me. 371. 

Tex.—Cooper v. State, 136 S.W. 2d 
814, 138 Tex.Cr. 438. 

33 C.J, p 617 note 64. 

Purchaser of intoxicating liquors as 
an accomplice of seller see Crim¬ 
inal Baw § 798. 

xmdep National Prohihitioa Act 
U.S.—U. S. V. Farrar, Mass., 60 S. 
Ct. 425, 281 U.S. 624, 74 B.Ed. 
1078, 68 A.B.R. 892—U. S. v. Con¬ 
traband Blquors, D,C.Pa., 40 F.2d 
307—U. S. V. Kerper, D.C.Pa., 29 
F.2d 744, reversed on other 
grounds, C.C.A., Norris v. U. S., 34 
F.2d 839, reversed on other 
grounds 60 S.Ct 424, 281 U.S. 619. 
74 B.Ed. 1076—U. S. ex rel. Sauer- 
brey v. Moore, D.C.Ky., 40 P.Supp. 
643—Bott V. U. S., C.C.A.Alaska, 
205 F. 28, 46 B.R.A.N.S., 409. 
N.T.—Bolivar v. Monnat, 248 N.Y.S. 

722, 232^App.Div. 33. 

Itaw enforcement ojBELcers 

Federal* officers purchasing liquor 
in attempt to apprehend violators 
of liquor laws were not guilty of 
criminal offense, since criminal in¬ 
tent was lacking.—State v. Hicks, 
33 S.W.2d 923, 326 Mo. 1056. 

57- Ala.—Warren v. State, 140 So. 

177, 26 Ala.App. 29. 

33 C.J. p 617 note 65. 

58. Ala.—Dial v. State, 49 So. 230, 
159 Ala. 66, 133 Am.S.R. 19, 

33 C.J. p 617 note 66. 

59. Ark.—Whitmore v. State, 77 S. 
W. 598, 72 Ark, 14. 
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§ 283. Joint Sales and Joint Liability 

Persons may be Jointly guilty of violations of the 
liquor laws. 

Two or more persons may be jointly indicted for 
an offense against the liquor laws, and all convict¬ 
ed if the proof warrants it, or one defendant may 
be convicted, although no case is made against the 
others.60 It is not necessary, to sustain a joint in¬ 
dictment, that the two defendants should have par¬ 
ticipated in the unlawful act in the same manner or 
to the same degree, for all who are criminally con¬ 
nected with the wrongful act are principals.®^ Per¬ 
sons may be jointly guilty as coprincipals for ille¬ 
gal possession of a still,®^ possession of liquor^S for 
sale,64 maintaining a place where liquors are un¬ 
lawfully sold,65 or illegal transportation.66 Where 
two persons were associated as owner and manager 
of a place where liquor was illegally sold and 
served by waiters, each is chargeable with the of¬ 
fense as principal.®^ Where two persons join in 
selling liquor without a license, they incur only a 
single penalty.®® 

§ 284. Persons Entitled to Prosecute 

The statutes sometimes designate the officials who 
shall Institute criminal proceedings under the liquor 
laws although they do not always exclude the right of a 
private citizen to Instigate a prosecution. 

The statutes sometimes designate the officials who 


shall institute criminal proceedings under the liquor 
laws,®® although they do not always exclude the 
right of a private citizen to make complaint and 
instigate a prosecution.'^® Some statutes place a 
mandatory duty of enforcement on the designated 
official.'^! The fact that one is a detective does not 
render him incompetent as a prosecutor for a viola¬ 
tion of the liquor law.72 

§ 285. Defenses 

Generally, only matters which bar a prosecution or 
which negative the essential elements of the crime con¬ 
stitute a defense In prosecutions for violation of the 
liquor laws. 

Generally, only matters which bar a prosecution 
for the offense, or matters which negative the es¬ 
sential elements of the crime, are a defense to a 
prosecution for violation of the liquor laws.*^® It 
is no defense to a prosecution under state law that 
the act was permissible under federal liquor laws,*^^ 
and accused usually cannot excuse himself by show¬ 
ing that he acted in good faith or through over¬ 
sight, forgetfulness, or mistake.’^® ^ person’s re¬ 
ligious belief is no justification for violating the 
liquor laws.'^® Under the National Prohibition Act 
it was held to be a valid defense that the arrest of 
defendant was the result of a search under an in¬ 
valid warrant.'^'^ 


60. N.C.—state v. Simmons, 66 N.C. 
622, 

33 C.J. p 617 note 67. 

Husband and wife see supra S 277. 
Partners see supra § 279. 

61. Ill.—People V. Sepich, 237 Ill. 
App. 178. 

33 C.J. p 617 note 68. 

62. Ala.—Daugherty v. State, 116 
So. 308, 22 Ala.App. 400—^Browder 
V. State, 109 So. 558, 21 Ala.App. 

■ 503. 

Ark.—Purcell v. State, 296 S.W. 69, 
174 Ark. 656. 

Miss.—Armstrong v. State, 120 So. 

574, 152 Miss. 622. 

Or.—State v. Brown, 231 P. 926, 113 
Or. 149. 

Tex.—Bennett v. State, 21 S.W,2d 
1066, 113 Tex.Cr. 460—Van Zandt 
V. State, 5 S.W.2d 771, 109 Tex. 
Cr. 513. 

63. Ala.—Green v. State, 2 So.2d 
324, 30 Ala.App. 94, certiorari de¬ 
nied 2 So.2d 326, 241 Ala. 288— 
Gunnells v. State, 111 So. 320, 21 
Ala.App. 648. 

Or.—State v. La Bine, 250 P. 738, 
119 Or. 583. 

64. Tex.—Pena v. State, 34 S.W.2d 
603, il7 TexCr. 265—^Holmes v. 
State, 282 S.W. 586, 104 TexCr. 
42. 

65. Ohio.—'Spfortza v. State, 11 Ohio 
App, 332. 


66. Kan.—State v. Wagoner, 266 P. 
957, 123 Kan. 591. 

Tex.—Pena v. State. 34 S.W.2d 603, 
117 TexCr. 266—Levine v. State, 
4 S,W.2d 663, 109 TexCr. 331— 
Johnson v. State, 283 SW. 809, 
104 TexCr. 312. 

67. U.S.—Heitler v. U. S., C.C.A.I11., 
280 F. 703. 

68. N.H.—Tracy v. Perry# 5 N.H. 
504. 

69. D.C.—^TJ. S. V. One Buick Sedan, 
58 F.2d 891, 61 App.D.C. 165, cer¬ 
tiorari denied One Buick Sedan v. 
U. S., 63 S.Ct. 13, 287 XJ.S. 611,. 
77 L.Ed. 631. 

33 C.J, p 618 note 90. 

Attorney general 

Mo.—State v. Kennedy, 123 S.W.2d 
118, 343 Mo. 786. 

City attorney 

Minn.—State v. Denter, 198 N.W, 
430, 159 Minn. 189. 

70. Mass.—Commonwealth v. Mur¬ 
phy, 18 N.E. 418, 147. Mass. 677. 

33 C.J. p 618 note 91. 

71- Mo.—State v. Kennedy, 123 S. 
W.2d 118, 843 Mo. 786. 

72. Tex—Rector v. State, Cr., 90 
S.W. 41. 

73. Ga—^Herbert v. State, 4 S.E.2d 
I 843, 60 GaApp. 633. 
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Vt.—state V. Leonard, 47 A. 395, 
72 Vt. 102. 

Former conviction 

In prosecution in county court, a 
plea of a former conviction in the 
cause before a named judge in 
chambers in the district court sit¬ 
ting in a different county was bad 
on its face, because no trial for the 
offense charged which was an of¬ 
fense committed in the county in 
which accused was being tried 
against a local law of such county, 
could have been had before a dis¬ 
trict judge In another county and 
in a district court.—Gallagher v. 
State, 151 S.W.2d 819, 142 TexCr. 
133. 

74. Mo.—State v. Cook, 18 S.W.2d 
68, 322 Mo. 1203—State v. Stell, 
14 S.W.2d 615, 223 Mo.App. 221— 
State V. Goad, 256 S.W. 633, 216 
Mo.App. 128. 

N.M.—State v. Hamm, 24 P.2d 282, 
37 N.M. 437. 

Vt.—State V. Lucia, 167 A. 61, 104 
Vt 53. 

75. Iowa.—State v. Swallum, 82 N. 
W. 439, 112 Iowa 37. 

S3 C.J. p 576 note 57. 

76- Isr.T.—Copeland v, Donovan, 208 
N.T.S. 766, 124 Misc. 653. 

77. U.S.—^U. S. ex rel. Frank v. 
Mathues, D.C.Pa.* 17 F.2d 274. 
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A person giving, procuring, or purchasing liquor 
for a minor cannot defend on the ground that he 
acted as the minor’s agent but it has been held 
that a mistake of fact as to minority is available 
as a defense to such a prosecution.^^ The statu¬ 
tory requirement that a bartender be licensed does 
not avail the proprietor as a defense to a cliarge of 
keeping his place open during prohibited hours.^o 
It is a good defense to a charge of maintaining a 
nuisance that defendant had sold his interest in the 
place prior to the violation.^! 

Manufacture of liquor or possession of stills In 
a prosecution involving possession or operation of 
an unregistered and unlicensed still, the question of 
whether it has been registered and whether accused 
holds a license to operate it is a matter of defense.^^ 
The fact that one was employed by another to as¬ 
sist in the illegal manufacture of liquor is no ex¬ 
cuse in a prosecution against the employee for un¬ 
lawfully manufacturing liquor.^3 That a still was 
placed on defendant’s premises by another is no 
defense to a charge of possessing it.^^ 

Ufdawful possession of liquor. In a prosecution 
for illegal possession it is no defense that accused 
was ignorant of the intoxicating nature of the liq¬ 
uor ,*^5 that an employee of defendant corporation 
made a mistake in drawing off the liquor before the 
required amount of alcohol was eliminated that 
the premises where the liquor was found belonged 
to another or that the liquor was put in defend¬ 
ant’s house without his knowledge if he thereafter 
appropriated it to himself.^S The good faith or 
intent of accused in possessing liquor on the advice 
of a physician is no defense.^^ It is not a good de¬ 
fense to a charge of possessing liquor for sale that 
accused had no direct interest in the profits.90 In 


a prosecution of a liquor licensee for unlawfull} 
possessing untaxed liquor, a claim that the liquoi 
was not taxable because of its acquisition before 
repeal of the Eighteenth Amendment to the Con 
stitution presented no defense.^i It is no defense 
to a charge of possession of contraband liquor thai 
accused had applied for a liquor dealer’s license,^^ 
or that it was issued to him after his arrest,93 anc 
his claim that the state is estopped to prosecute hin 
for possessing unstamped liquor because he had ap¬ 
plied for, but had not received, the required stamp? 
is also without merit.94 The only defense to t 
charge of possessing liquor without compliance witl 
the law regarding revenue stamps is a showing b} 
accused that he had in fact complied with the stat¬ 
utory requirements.95 

Unlawful sale of liquor. Where a sale of intoxi¬ 
cating liquor is made by one who has no authoritj 
to sell for any purpose whatever, it is a general ruh 
that the reasons which prompted him, the spirit oi 
intention with which he made the sale, or the pur¬ 
pose which he expected the sale to subserve, ar( 
entirely immaterial, and cannot excuse him from the 
legal consequences of his act.96 It is no defense 
to a prosecution for selling liquor for beverage pur¬ 
poses that the purchaser did not in fact use it fo: 
such purposes,97 or that accused acted merely as the 
agent or servant of another in making the illega 
sale,93 or that he received no remuneration for hii 
services.99 Neither the fact that the buyer paic 
for the liquor with money furnished him by a thin 
person,! nor the fact that the seller did not solici 
customers to buy liquor from him^ is a good de 
fense. It is no defense that the seller did not knov 
that the liquor sold by him was intoxicating, oi 
that he believed it was not intoxicating, if in fac 
it was;3 and the absence of evidence of anyone 


78. Minn.—State v. Ervin, 211 N.W. 
966, 170 Minn. 81. 

79. Tex.—Gilbreath v. State, 295 S. 
W. 925, 107 Tex.Cr. 110. 

80. Wis.—State v. Grams, 6 N.W.2d 
191, 241 Wis. 493. 

81. U.S.—^Nazzaro v. U. S., C.C.A. 
Colo.. 56 P.2d 1026. 

82. Cal.—^People v. Dal Porto, 62 P. 
2d 1061, 17 Cal.App.2d 765, rehear¬ 
ing denied 63 P.2d 1199, 17 Cal. 
App.2d 755. 

83. Tex.—Copeland v. State, 249 S. 
W. 495, 94 Tex.Cr. 112—Melugin 

V. State, 242 S.W. 1057, 92 Tex. 
Cr. 284. 

84. Tex.—Martini v. State, 280 S.W. 
804, 103 Tex.Cr. 364. 

85. S.D.—State v. Whitman* 216 N. 

W. 858, 52 S.D. 91. 

86. Pa.—Commonwealth v. Liberty- 
Products Co., 84 Pa.Super. 473. 


87. Tex.—^McFarland v. State, 7 S. 
W.2d 955, 110 Tex.Cr. 101. 

88. U.S.—Karg-er v. U. S.. C.C.A. 
Tex., 46 P.2d 3^2, 

89. Ga—Parley v. State, 191 S.E. 
262, 65 Ga.App. 670. 

90. Tex.—Williams v. State, 103 S. 
W.2d 380, 132 Tex.Cr. 188. 

91. Md.—Zukowski v. State, 176 A. 
695, 167 Md, 549—Abramson v. 
State, 175 A. 693, 167 Md. 531. 

92. S.C.—State v. Manos, 183 S.D. 
582, 179 S.C. 45. 

'93. S.C.—State v. Manos, supra 

94. S.C.—State v. Manos, supra 

95. Ga—^Herbert v. State, 4 S.E.2d 
843, 60 GaApp. 633—Barfield v. 
State, 1 S.B.2d 47, 59 GaApp. 383. 

96. Ark.—Leslie v. State, 245 S.W. 
318, 155 Ark. 626. 

33 C.J. p 576 note 64 [a], p 697 note 
72. 


97. Ky.—Forgy v. Commonwealth 
268 S.W. 298, 206 Ky. 691. 

33 C.J. p 597 note 73. 

98. Mass.—Commonwealth v. Woels 
106 N.E. 660, 219 Mass. 87. 

33 C.J. p 616 note 48. 

99. Iowa—State v. Herselus, 63 ISl 
W, 105, 86 Iowa 214. 

33 C.J. p 616 note 69 [a]. 

1. Tex.—Flores v. State, 32 S.W.2( 
868, 116 Tex.Cr. 169. 

2. Ga—Wood V. State, 126 S.E. 885 
33 GaApp. 651. 

3. Mass.—Commonwealth v. Bren 
nan, 159 N.E. 633, 262 Mass. 18C 

Pa—Commonwealth v. Noye, 96 Pa 
Super. 493—Commonwealth v. Lib 
erty Products Co., 84 PaSupei 
473. 

33 C.J. p 596 note 65. 

Reliance on guaranty 

It has been held that it is n 

defense to a prosecution fo-r an un 
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having become intoxicated by its use is no defense.'^ 
A similar rule is applied in case of other mistakes 
of fact.5 Other particular matters have also been 
held not to constitute a defense.® 

It has been held, on the other hand, that it is a 
good defense that the seller had reasonable grounds 
to believe, and, in fact, did believe that the liquor 
sold was not of the kind prohibited by the statute.^ 
It is a good defense that the person who made the 
sale was not the clerk, servant, or agent of defend¬ 
ant, and had no right to act for him, or that he was 
employed in another capacity, and was acting be¬ 
yond the scope of his employment.^ 

Vn. PENALTIES AND 
§ 286. Penalties Imposed 

Statutes sometimes provide for the recovery of pen¬ 
alties against persons violating the liquor laws. 

The statutes sometimes provide for the recovery 
of penalties against persons violating certain liquor 


Unlawful transportation of liquor. In a prosecu¬ 
tion for transporting liquor, that the transportation 
was lawful is a matter of defense.^ It is a good 
defense that accused did not know that a package 
placed in his motor vehicle contained liquor,^® but 
the rule is otherwise if as a reasonable man he 
should have made inquiry as to the contents.^i In 
prosecutions for unlawful transportation, it has been 
held that neither defendant’s denial of ownership of 
liquor found in his car,i2 ^or the giving of a receipt 
for liquor taken from him,i® nor the fact that a 
physician had prescribed the liquor for accused, 
nor the fact that a constable had attempted to depu¬ 
tize the defendant,^® presents a good defense. 

ACTIONS THEREFOR 

laws,^® and in accordance with the rule that pen¬ 
alties are not favored by the law, such statutes will 
be construed to ascertain the legislative intent, and 
the penalty will not be exacted beyond the letter of 
the statute if it is so ambiguous as to leave reason- 


lawful sale that the seller relied 
on the guaranty of the manufactur¬ 
ers of the liquor that it was nonin¬ 
toxicating.—^Hall V. State. 166 P. 
300, 19 Ariz. 12. 

33 C.J. P 597 note 68. 

Trader Volstead Act 

In a prosecution under this act 
against a retail dealer for selling 
as a beverage cider containing more 
than one half of one per cent of al¬ 
cohol, it is not a defense that de¬ 
fendant bought and sold the cider as 
preserved sweet cider and was igno¬ 
rant that it contained more than the 
lawful per cent of alcohol which re¬ 
sulted from the ineffectiveness of 
the preservative used by the manu¬ 
facturer.—^U. S. V. Mathie, D.C.Cal,, 
274 F. 225. 

4. Mass.—Commonwealth v. Bren¬ 
nan, 159 N.E. 633, 262 Mass. 180, 

5. Mass.—Commonwealth v. Green, 
39 N.E. 775, 163 Mass. 103. 

33 C.J. p 597 note 66. 

6. La.—State v. Abraham, 105 So. 
50, 158 La. 1021. 

Purchase by “spotter,” detective, or 
hired informer as defense see 
Criminal Law § 45. 

Particular matters 

(1) The fact that the seller, act¬ 
ing under the advice of his counsel, 
believed that the particular sale was 
not a violation of the law is no de¬ 
fense. 

Ala,—Hinton v. State, 31 So. 563, 132 
Ala. 29. 

N.C.—State v. Downs, 21 S.E. 689, 
116 N.C. 1064. 

(2) That the seller believed that 
the containers sold by him contained 


the prescribed quantity of liquor and 
that he did not knowingly sell in 
less than the lawful quantities did 
not constitute a defense.—People v. 
Nylin, 86 N.E. 166, 236 Ill. 19. 

(3) In a prosecution for selling 
intoxicating liquor without having 
paid the occupation tax, the fact 
that the liquors were the property of 
a partnership of which defendant 
was a member is no defense.—Scott 
V, State, 82 S.W, 656, 47 Tex,Cr. 
176. 

(4) A retail merchant’s license is 
no defense to the sale of liquors 
kept in violation of law.—State v. 
Abraham, 105 So. 50, 158 La. 1021. 

(5) It is no defense to a charge of 
selling liquor to a minor that the 
minor acted as the agent of another. 
—^People V, Lemer, 60 N.Y.S.2d 117, 
270 App.Div. 828. 

(6) The conviction of a wife for 
selling intoxicating liquors is not’ 
a bar to a prosecution against the 
husband for a sale made by the 
wife in his presence, unless it is 
shown that the offense charged is 
one for which the wife was con¬ 
victed.—State V. Leonard, 47 A. 395, 

I 72 Vt 102. 

7. Del.—State v. Coverdale, 78 A. 

754, 24 Del. 556. 

33 C.J. p 697 note 66 [c]. 
lilOLUor represented as nonintoxioat- 
iug 

It has been held that it is a good 
defense that the liquor sold was 
represented to the seller to be non¬ 
alcoholic and nonintoxicating and 
that he bought and sold it with the 
understanding and belief that it was 
not an intoxicating liquor. 
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N.C.—state v. Powell. 63 S.E. 515, 
141 N.C. 780, 6 L.R.A,N.S., 477. 
Ohio.—^Farrell v. State, 32 Ohio St. 
466, 30 Am.R. 614. 

8. Colo.—^Hershorn v. People, 113 P. 
2d 680, 108 Colo. 43. 139 AL.R. 
297. 

Ga.—Rhoddenberry v. State, 178 S.B. 

170, 60 Ga.App. 378. 

Me.—State v. Eastern S. S. Lines, 
126 A. 209, 124 Me. 76. 

33 C.J. p 614 note 43. 

9. Ind.—^Asher v. State, 143 N.E. 
613, 194 Ind. 553. 

Medicinal purposes 
That liquor was being transported 
solely for medicinal purposes would 
be affirmative defense, in prosecu¬ 
tion for transporting.—Long v. 

State, 283 S.W. 810. 104 Tex.Cr. 298. 

la Tex.—Starkey v. State, 27 S.W. 
2d 175, 116 Tex.Cr. 652. 

11. Mich.—People v. Norton, 220 N. 
W. 709, 243 Mich. 559. 

12. Tex—Singleton v. State, Cr., 

179 S.W.2d 564. 

13. Tex.—^Dyer v. State, 288 S.W. 
230, 105 TexCr. 374. 

14. Ga.—^Waldermar v. State, 94 S. 
E. 624, 21 Ga.App. 504. 

15. Ill.—^People V. Wetherington, 

180 N.E. 843, 348 Ill. 310. 

16. Cal.—Wardall v. State, App., 166 
P.2d 23. 

Pa.—Commonwealth v. Horcher, 38 
Pa.D. & C. 114. 

Penalty on illegal manufacture or 
sale of intoxicating liquors as dis¬ 
tinguished from tax thereon see 
Internal Revenue 6 969. 



§ 287 

able minds in doubt^^ To sustain an action for the 
recovery of a penalty for a violation of the liquor 
laws, it must appear that defendant is amenable to 
a valid statute or ordinance, in force at the time 
of the act complained of,^^ and not repealed at the 
time of suit brought, unless the repealing act saves 
pending rights of action.^^ A municipal corpora¬ 
tion or public officer is not precluded from main¬ 
taining such an action by the fact that the unlawful 
sale was made to a police detective or ^‘spotter” em¬ 
ployed and sent to defendant for that purpose, pro¬ 
vided the sale was not specially induced by anything 
he said or did.20 

§ 287. Nature and Form of Remedy 

Penalties for violation of the liquor laws may be re¬ 
covered in a civil or criminal action or in an adminis¬ 
trative proceeding In accordance with the mandate of 
the statute. 

Generally a penalty for violation of the liquor 
laws is recoverable in a civil action,but under 
some statutes it may be recovered in a criminal pro¬ 
ceeding,^^ or it may be assessed and collected by 
administrative officials in the same manner as the 
tax to which it is an incident's The statutory 
remedy for the enforcement of the penalty must be 
strictly pursued.^^ 

§ 288. Grounds of Action 

The grounds for an action to enforce a penalty for 
a liquor law violation depend on the provisions of the 
statute. 

The grounds for an action to enforce a penalty 
for a liquor law violation depend on the provisions 


48 C.J.S. 

of the statute establishing the right of action,^5 and 
may consist of the unlawful salens or transporta¬ 
tion^*^ of intoxicating liquor. Under the National 
Prohibition Act it was held that the government 
was entitled to sue on the bond of a company pro¬ 
ducing beverages for penalties for violation of the 
act without first resorting to criminal action.^^ 

§ 289. Defenses 

Various defenses have been held available In ac¬ 
tions to enforce a penalty for liquor law violations. 

Various defenses have been held available^^ or 
have been held not available^O in actions to recover 
a penalty for liquor law violations. A criminal 
prosecution, resulting in the imposition of a fine or 
penalty, which is paid, will be a bar to a subsequent 
action at law to recover a penalty for the same il¬ 
legal act.^i However, a suit against a company 
to recover penalties on its bond is not barred by 
the previous conviction of individuals connected 
with the compan/s violations of the law.^^ 

§ 290. Persons Entitled to Sue 

Under various statutes, state or local authorities, 
designated officers^ or private individuals are given the 
right to sue for a penalty for violation of the liquor laws. 

Under the statutes of different jurisdictions, an 
action to recover a penalty for violation of the liq¬ 
uor laws should be brought in the name of the 
state,23 by municipal authorities,34 or by public of¬ 
ficers specially appointed or clothed with authority 
for that purpose.35 If such officers refuse or neg¬ 
lect to perform their duty, the suit may be brought 
by a private individual but in some jurisdictions, 
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17. Ky.—Commonwealtbi ex rel. 

Martin v. Tom Moore Distillery 
Co.. 162 S.W.2d 962, 287 Ky. 125. 
Penalty for nonpayment of liquor 
tax 

Ky.—Commonwealth ex rel. Martin 
y. Tom Moore Distillery Co., su¬ 
pra. 

33 C.J. p 567 note 27 [a]. 

18- Ill.—^Newlan v. Aurora, 17 Bl. 
379. 

Ky.—Harp v. Commonwealth, 61 S. 
W. 467, 22 Ky.D. 1792. 

19. Ill.—Mullinix v. People, 76 Ill. 

211 . 

33 C.J. p 704 note 76. 

20. R.L—^Tripp v. Flanigan, 10 R.L 
128. 

33 C. j. p 705 note 76. 

21. Ind.—Oannelton ▼. Collins, 88 

M. B. 66, 172 Ind. 193. 

33 C.J. p 705 note 78 [a], [b]. 

22. Me.—^In re Bicker, 32 Me. 87. 

33 C.J. p 706 note 78 [c]. 

23. XJ.S.—Sellgman v. Bowers, D.C. 

N. T., 4 F.2d 1011, appeal dismissed 


46 S.Ct. 473, 271 U.S. 642, 70 KEd. 
1127. 

24. Tenn.—^Drugglst Cases, 3 S.W. 
490, 85 Tenn. 449. 

33 C.J. p 705 note 78 [dj. 

25. Cal.—Wardall v. State, App., 166 
P.2d 23. 

Ohio.—State v, Reese, 10 Ohio N.P., 

isr.s., 612. 

Pa.—Commonwealth r. Horcher, 38 
Pa.Dlst, & Co. 114. 

33 C.J. p 704 note 73 [a]. 

26. Mo.—Jackson County v. Schmid, 
124 S.W. 1074, 141 Mo.App. 229. 

33 C.J. p 704 note 73 [a] (l)-(5), 
(7), (8). 

27. Ky.—Adams Express Co. v. 
Commonwealth, 207 S.W. 486, 182 
Ky. 746. 

33 C.J. p 704 note 73 Ca] (6), (6). 

28. TJ.S.—^U. S, V., Mt. Clemens Bev¬ 
erage Co., D.C.Mich., 23 P.2d 885. 

29. Ill.—Martel v. City of East St. 
Louis, 94 Ill. 67. 

33 C.J. p 705 note 81 [a], 
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30. Colo.—Canon City v. Landen, 
275 P. 896, 86 Colo. 324, 

Ohio.—State y. Reese, 10 Ohio N.P., 
N.S., 612. 

33 C.J. p 705 note 81 [bl. 

31. Ill.—Jenkins v. Danville, 79 Bl. 
App. 339. 

32. U.S.—^U. S. V. Mt.' Clemens Bev¬ 
erage Co., D.C.Mich., 23 P.2d 885. 

33. Iowa.—Rogers v. Alexander, 2 
Greene 443. 

34. Mich.—Cooper v. People, 2 N.W. 
61, 41 Mich. 403. 

33 C.J. p 706 note 80 [a] (2). 

35. Miss.—Noe v. Gully, 193 So. 
36, 189 Miss. 1, suggestion of error 
overruled 193 So. 927, 189 Miss. 
1—^Tuminello v. Gully, 193 So. 39, 
189 Miss. 28, suggestion of error 
overruled 193 So. 926—Montroy v. 
Gully, 193 So. 40, 189 Miss. 13, sug¬ 
gestion of error oveirruled 193 So. 
926. 

33 C.J. p 706 note 80 [a] (3). 

36. N.Y.—^Record v. Messenger, 8 
Hun 283. 

j 33 C.J. p 706 note 80 [aj (4). 
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irrespective of such refusal or neglect, the right to 
sue is given to any citizen.37 A parent can main¬ 
tain an action for the penalty given by statute for 
selling liquor to a minor although he was emanci¬ 
pated, and may maintain it after the child reaches 
his majority.^S 

§ 291. Persons Liable 

All persons who are within the terms of the statute 
are liable for the penalty. 

All persons who are within the terms of the stat¬ 
ute under which the penalty for violating liquor 
laws is sought are liable.^^ Where the proceeding 
against a saloon keeper, although in the form of a 
criminal prosecution, is in fact a civil action to 
recover a penalty, the law of master and servant ap¬ 
plies, and the former is responsible for the acts of 
the latter in the conduct of his business, whether 
committed with or without his knowledge.'^^ 

§ 292. Jurisdiction and Venue 

The jurisdiction and venue of actions to enforce a 
penalty depend on the provisions of the statute. 

The jurisdiction and venue of actions to enforce 
a penalty for violation of the liquor laws are often 
the subject of express statutory enactment,^i and 
if the statute so provides several courts may have 
concurrent jurisdiction of such suits.'^^ Under a 
statute providing that a person who makes unlawful 
sales of liquor shall be subject to a penalty to be 
collected in an action brought by any citizen in the 
county, such action need not be brought in the coun¬ 
ty where the liquor was sold.^^ 

§ 293. Time to Sue and Limitations 

The time to sue and limitations in actions for the 


§ 296 

enforcement of penalties generally is discussed in 
Penalties § 10, also 25 CJ. p 1187 note 21. 

Examine Pocket Parts for later cases. 

§ 294. Parties 

Persons joining In the commission of the offense may 
be sued jointly or severally for the penalty. 

If two or more persons join in the commission 
of a violation of the liquor laws, an action to re¬ 
cover the penalty may be brought against them 
jointly or severally.^^ 

§ 295. Process and Appearance 

An action to recover a penalty ordinarily Is begun 
by a summons. 

Ordinarily an action to recover a penalty for a 
violation of the liquor laws is begun by a sum¬ 
mons.^ 5 It has been held that a reference to the 
statute under which the penalty is sought must be 
endorsed on the process.^® 

§ 296. Pleading 

The pleadings in an action to recover a penalty un¬ 
der the liquor laws usually follow the general rules of 
pleading In other actions. 

General rules of pleading ordinarily apply in ac¬ 
tions to recover a penalty for violation of the liq¬ 
uor laws.^7 Xhe declaration, complaint, or petition 
should show the authority of plaintiff to sue,^^ des¬ 
ignate with certainty the particular law under which 
a recovery is claimed,^ 9 and show that it is in- 
force.^® The allegations should be certain and spe¬ 
cific,particularly with reference to the time and 
place of the alleged offense,the kind and quantity 
of liquor sold, if an unlawful sale is the gist of the 
offense,^^ and the name of the person to whom the- 
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37- Mich.—Bcnalleck v. People, 31 
Mich. 200. 

33 C.J. p 706 note 80 [a] (5). 

33. Mass.—^Hamer v. Bldridge, 60 N. 

E. 611, 171 Mass. 250. 

Stepfather 

Tex.—Gallamore v. Glazier, Civ.App., 
200 S.W. 854. 

39- Iowa.—Stewart v. Waterloo 
Turn Verein, 32 N.W. 276, 71 Iowa 
226, 60 Am.R. 786. 

Pa.—Petition of Rubic, Quar.Sess., 
38 Luz.Leir.Reg. 63. 

33 C.J. p 705 note 80 [bj (1), (2). 

40. Neb.—Pulver v. State, 119- N.W. 
780, 83 Neb. 446. 

41. Miss.—Noe v. Gully, 193 So. 36, 
189 Miss. 1, suggestion of error 
overruled and followed in, 193 So. 
927, 189 Miss. 1, and Nause v. 
Gully, 193 So. 41, suggestion of 
error overruled 193 So. 927, 
Assad V. Gully, 193 So. 42, sug- 

48 O. J.S.-26 


gestion of error overruled 193 So. , 
925. 

33 C.J. p 706 note 79. 

42. Miss.—Noe v. Gully, 193 So. 36, 
189 Miss. 1, suggestion of error 
overruled and followed in 193 So. 
927, 189 Miss. 1, and Assad v. Gul¬ 
ly, 193 So. 42, suggestion of error 
overruled 193 So. 925. 

43. Iowa.—Carrier v, Bernstein, 73 
N.W. 1076, 104 Iowa 672. 

44. Ill.^acksonville v. Holland, 19 
III 271. 

33 C.J. p 706 note 80 [bj (3). 

45. Neb.—Mitchell v. State, 11 N.W. 
848, 12 Neb. 638. 

33 C.J. p 705 note 82. 

46. N.J.—Oliver v. Larzaleer, 6 N. 
J.Law 513. 

47. Miss.—Malvezzi v. Gully, 193 
So. 42, 189 Miss. 20, suggestion of 
error overruled 193 So. 926, 189 

I Miss. 20. 


Signature by attorney 
Mich.—^Benalleck v. People, 31 Mich.. 
200 . 

48. Miss.—State v. Taylor, 9 So- 
894, 68 Miss. 730. 

49. Mich.—^Benalleck v. People, 31 
Mich. 200. 

33 ax p 705 note 83 [a] (4). 

50. Ky.—Southern Express Co. v. 
Commonwealth, 198 S.W. 207, 17T’ 
Ky. 767—^Eastham v. Common¬ 
wealth, 49 S.W. 796, 20 Ky.L. 1639. 

51. Mich.—^Benalleck v. People, 81 
Mich, 200. 

Miss.—Washington v. Greenwood, 23.- 
So. 258. 

52. Me.—^New Gloucester ▼. Bridg— 
ham, 28 Me. 60. 

53. N.J.—^Murphy v. Montclair Tp.,. 
39 N.J.Law 673. 

33 C.X p 705 note 83 [a] (7). 
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sale was made, if it is known to plaintiff.^^ It 
need not, however, negative exceptions'^ nor allege 
knowledge or intent on the part of defendant where 
that is not an essential element of the ofTense.^^ 
The sufficiency of particular initial pleadings®*^ and 
answers^S has been considered by the courts. 

§ 297. Evidence 

General rules of evidence usually apply in actions 
to recover a penalty for violations of the liquor laws. 

General rules governing the burden of proof, 
admissibility,and weight and sufficiency®^ of evi¬ 
dence usually apply in actions to recover a penalty 
for violations of the liquor laws. It has been held 
that there should be positive evidence to bring the 
case within the prohibition of the statute in respect 
of the time and place of sale and the purchaser.®^ 

§ 298. Amount Recoverable 

The amount recoverable in an action to recover a 
penalty for a liquor law violation is determined by the 
provisions of the statute. 

The amount recoverable in an action to recover 
a penalty for a liquor law violation is determined by 
the provisions of the statute establishing the penalty 
and may not be in excess of the amount fixed 
by such statute.®® Unless otherwise provided, the 
maximum penalty may not be exceeded by an at¬ 
tempt to recover in one ‘suit for more than one un¬ 
lawful sale of liquor,®^ 


§ 299. Trial 

The general rules of trial apply In actions to re¬ 
cover a penalty for a liquor law violation. 

General rules relating to trial have been applied 
in actions to recover a penalty for a liquor law vio¬ 
lation.®® It is not improper to direct a verdict for 
plaintiff if the evidence justifies and requires it;®® 
but an instruction for defendant, if city officers in¬ 
duced a violation of a liquor ordinance, has been 
held prejudicial, under the evidence, to the com¬ 
plaining party seeking to recover the penalty.®'^ 
Generally, the verdict must be certain and defi¬ 
nite,®® but a verdict of guilty is substantially re¬ 
sponsive to the issue.®® 

§ 300. Judgment 

A Judgment imposing imprisonment In addition to 
a monetary penalty has been held improper in an action 
to recover a penalty for a liquor law violation. 

The rules governing judgments in other civil ac¬ 
tions usually apply to judgments in actions to recov¬ 
er a penalty for liquor law violations.'^® Judg¬ 
ment imposing imprisonment in addition to a mone¬ 
tary penalty has been held improper.^l 

§ 301. Execution 

A judgment in an action of debt to recover a pen¬ 
alty Is enforceable by execution In the common form. 

Execution on a judgment recovered in an action 
for a penalty for a liquor law violation is usually 


54. N.T.—Kee v. McSweeney, 15 
Abb.N.Cas. 229. 66 How.Pr. 447, 

33 C.J. p 705 note 83 [a] (8). 

55. N’.r.—Cullinan v. Criterion Club, 
79 N.Y.S. 482, 39 Misc. 270, affirm¬ 
ed 83 N.T.S. 1104, 86 App.Div. 
626. 

33 C.J. p 705 note 83 [a] (9). 

56. Iowa.—Jamison v. Burton, 43 
Iowa 282. 

33 C,J. p 705 note 83 [a] (10). 

57. Colo.—^Weiss-Chapman Drug Co. 
V. People, 89 P. 778, 39 Colo. 374. 

33 C.J. p 705 note 83 [a] (1), 

58. Miss.—Malvezzi v. Gully, 193 
So. 42, 189 Miss. 20, suggestion of 
error overruled 193 So. 926, 189 
Miss. 20—Noe v. Gully, 193 So. 
86, 189 Miss. 1, and suggestion of 
error overruled and followed in 
193 So. 927. 189 Miss. 1, and Nause 
V. Gully, 193 So. 41, suggestion of 
error overruled 193 So. 927, and 
Assad V. Gully, 193 So. 42, sug¬ 
gestion of error overruled 193 So. 
926. 

33 C.J. p 705 note 83 [b]. 

59. U.S.—U. S. V. Mt. Clemens Bev¬ 
erage Co., D.C.Mich., 23 P.2d 886. 

33 C.J. p 706 note 84 [aj. 

60. Miss.—^Malvezzi v. Gully, 193 
So. 42, 189 Miss. 20, sugg^estion of 


error overruled 193 So. 926, 189 
Miss. 20—^Noe v. Gully, 193 So. 
36, 189 Miss. 1, and suggestion of 
error overruled and followed in 
193 So. 927, 189 Miss. 1, and 

Nause v. Gully, 193 So. 41, sug¬ 
gestion of error overruled 193 So. 
927, and Assad v. Gully, 193 So. 42. 
suggestion of error overruled 193 
So. 925. 

33 C.J. p 706 note 84 [bj. 

61. Miss.—Tuminello v. Gully, 193 
So. 39, 189 Miss. 28, suggestion of 
error overruled 193 So. 926—^Noe 
V. Gully, 193 So. 36, 189 Miss. 1, 
and suggestion of error overruled 
and followed in 193 So. 927. 189, 
Miss. 1, and Nause v. Gully, 193 
So. 41, suggestion of error overrul¬ 
ed 193 So. 927, and Assad v. Gully, 
193 So, 42, suggestion of error 
overruled 193 So. 925. 

Ohio.—Hulbert v. Roth, 11 Ohio N. 
P.,N.S., 397—State v. Reese, 10 
Ohio N.P.,N.S., 612. 

33 C.J. p 706 note 84 [c]. 

62. Ill.—Princevllle v. Hitchcock, 
101 IlLApp. 588. 

Ind.—Rowland v. Greencastle, 62 N. 
E. 474, 157 Ind. 691. 

63. U.S.—^Zukaitis v. Fitzgerald, D. 
C.Mich., 18 P.Supp. 1000. 
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Pa.—In re Barry Liquor License 
Revocation, Quar.Sess., 28 Erie Co. 
46—In re Spa Liquor License Rev¬ 
ocation, Quar.Sess.. 28 Erie Co. 22 
—^In re Kuntz, Quar.Sess., 26 Erie 
Co. 64—^Appeal of Parr, Quar.Sess., 
36 Luz.Leg.Reg. 349. 

33 C.J. p 706 note 86. 

64. Miss.—Flora v. American Ex¬ 
press Co., 45 So. 149, 92 Miss. 66. 

65. Iowa.—Cobleigh v. McBride, 46 
Iowa 116. 

N.Y.—Cullinan v. Trolley Club, 72 N. 
T.S. 629, 65 App.Div. 202. 

66. Iowa.—Fielding v. La Grange, 
73 N.W. 1038, 104 Iowa 530. 

N.T.—Clement v. Beers, 110 N.Y.S. 
99, 126 App.Div. 1. 

67. Oolo.—Canon City v. Landen, 
275 P. 895, 85 Colo. 324. 

68. S.C.—Charleston v. Weikman, 
29 S.C.L. 371. 

69. Colo.—^Deitz v. Central, 1 Colo. 
323. 

70. Ky.—^Adams Express Co. v. 
Commonwealth, 207 S.W. 482, 182 
Ky. 748.. 

33 C.J. p 706 note 87. 

71- Ky.—Commonwealth v. Ameri¬ 
can Express Co., 181 S.W. 353, 167 
Ky. 685, Ami.Cas.l916E 875. 
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governed by the general rules applicable in other i 
civil actions.72 Judgment in an action of debt to re- | 
cover a penalty is enforceable by execution in the 
common form, and the justice is not authorized to 
issue a mittimus,but under some statutes, execu¬ 
tion against the person is authorized where an exe¬ 
cution against property has been returned unsatis- 
fied.74 

§ 302. Appeal and Error 

General rules governing appeal and error apply In 
actions to recover a penalty for liquor law violations. 

The rules relating to appeal and error which are 
applicable in civil actions generally ordinarily apply 
in actions to recover a penalty for liquor law vio- 
lations.75 Where the evidence is sufficient to sup¬ 
port the verdict the appellate court will not disturb 
the judgment below,76 notwithstanding harmless er¬ 
ror in the admission of evidence,77 or in the giving 
of instructions.78 

§ 303. Costs 

Costs are recoverable only to the extent authorized 
by the statute. 


Costs in an action to recover a penalty for a liq¬ 
uor law violation cannot be assessed in the absence 
of statutory authority.7^ Defendant cannot object 
if the suit is prosecuted by a third person in the 
name of the overseers of the poor without giving 
security for costs.60 In some jurisdictions it has 
been held that an informer need not give security 
for costs since the action is prosecuted in the name 
of the state while in others it has been held 
that a parent suing for the penalty for furnishing 
liquors to a minor is not an informer within the 
meaning of a statute requiring an informer to give 
bond for costs.62 

§ 304. Disposition of Penalties Recoverable 

The s^tatutes under which an action to recover a 
penalty for a violation of the liquor laws is brought 
govern the disposition of the recovery. 

The money recovered in an action for a penalty 
for a liquor law violation must be disposed of in 
accordance with the terms of the statute establish¬ 
ing the penalty.66 The statutes sometimes provide 
for payment of a portion of the recovery to the in- 
I former or prosecuting witness.64 


Vni. CRIMINAL PROSECUTIONS 
A. IN GENERAL 


§ 305. In General 

Except as expressly modified by statute, the enforce¬ 
ment of statutes relating to intoxicating liquors Is reg¬ 
ulated by the provisions of the criminal or penal codes. 

An offense against the liquor laws may and 
should be prosecuted under and in accordance with 
the particular statute applicable thereto.65 There 
can be no conviction under a statute for acts which 
do not constitute an offense under such statute.66 


Except as expressly modified by statute, the en¬ 
forcement of the terms and provisions of statutes 
relating to intoxicating liquor comes within the pro¬ 
tection of appropriate provisions of the criminal or 
penal codes,67 and the rules of law governing in 
prosecutions for violations of liquor statutes are the 
same as those governing in prosecutions for other 
crimes.66 It has been held that a trivial violation 


72. Me.—In re Hanson, 36 Me. 425. 

73. Me.—In re Hanson, supra. 

74. N.Y.—Chemung County Excise 
Comrs. V. Harvey, 39 How.Pr. 191. 

75. Ky.—^Adams Express Co. v. 
Commonwealth, 207 S.W. 486, 182 
Ky. 753. 

Pa. —Petition of Rubic, Quar.Sess., 
38 Luz.Leg.Reg. 63. 

33 C.J. p 706 note 89. 

76. Ky.—^Adams Express Co. v. 
Commonwealth, 207 S.W. 485, 182 
Ky. 753. 

77. Miss.—Clark v. Adams, 31 So. 
746, 80 Miss. 219. 

78. Tex.—Munoz v. Brassel, Civ. 
App., 108 S.W. 417. 

79. Ill.—Gipps Brewing Co. v. Vir¬ 
ginia, 32 IlLApp. 518. 

60. N.Y.—Thayer . v. Lewis, 4 Den. 
269. 


81- Miss.—^Albrecht v. State, 62 
Miss. 516. 

82. Mo.—^Edwards v. Brown, 67 Mo. 
377. 

83. Ohio.—Powell v. Incorporated 
Village of Ashville, 11 Ohio N.P., 
N.S., 369, 

33 C.J. p 706 note 90. 

84. Iowa,—Hull V. Welsh, 47 N.W. 
982, 82 Iowa 117. 

33 C.J. p 706 note 90 [a]. 

85. Ala.—Hardin v. State, 3 So.2d 
93, 241 Ala. 151. 

Effect of subsegnent legislation. I 
Pact that indictment was returned 
before passage of state beverage 
control act is immaterial, in view of 
express provision of such act that 
law under which accused was prose¬ 
cuted was not repealed.—Slayton v. 
State, 188 So. 273, 28 Ala.App. 494. 

86. N.J.—Treasurer of City of 
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Plainfield v. Pereira, 180 A. 688, 
13 N.J.Misc, 698. 

87. U.S.—U. S, V. Tynan, D.C.N.Y., 

6 P.2d 668. 

88. Va.—Sutherland v. Common¬ 
wealth, 198 S.E. 452, 171 Va. 485 
—Spratley v. Commonwealth, 162 
S.E. 362, 154 Va. 864. 

Wis.—Allen v. State, 197 N.W. 808, 
188 Wis. 323, 39 A.L.R. 782. 

Formal written, pleadings not re¬ 
quired 

In some jurisdictions no formal 
written pleading is necessary for the 
prosecution of one committing cer¬ 
tain offenses in the presence of the 
arresting officers.—Prater v. Com¬ 
monwealth, 287 S.W. 951, 216 Ky. 
451—Puckett V. Commonwealth, 276 
SW. 809, 210 Ky. 764. 

Oral complaint sworn to and in¬ 
serted in court record was held to 
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of the liquor laws should be ignored and not prose¬ 
cuted and punished.^^ 

Form of proceeding. Whatever form of proceed¬ 
ing, principal or collateral, the statute may pre¬ 
scribe for the prosecution of offenses against the 
liquor laws must be followed, or the judgment or 
sentence will have no legal foundation.^O General¬ 
ly, however, where the law makes a particular act, 
done in contravention of the liquor laws, an offense 
or a misdemeanor, without directing the form of 
proceeding for its punishment, such proceeding 
properly takes the form of a criminal prosecution 
founded on an indictment or presentment by a 
grand jury^i except where the offense is of a class 
or nature which under the general statutes cannot 
be prosecuted by indictment.^^ Where a statute 
specifies the particular offenses which are to be 
prosecuted by indictment, only such offenses as 
come within its terms may be so prosecuted.^3 

§ 306. Preliminary Proceedings 

a. In general 

b. Complaint or affidavit 

c. Warrant or other process 

d. Hearing or examination 


a. In Greneral 

One seized by local authorities for violation of a 
federal liquor statute should be held for trial In the ap¬ 
propriate federal court on a finding of probable cause. 

As discussed in Criminal Law § 300, preliminary 
proceedings in criminal prosecutions have for their 
purpose the ascertainment of whether a crime 
charged has been committed, and, if so, whether 
there is probable cause to believe that it was com¬ 
mitted by accused. One seized by state authorities 
for a violation of a federal liquor statute may and 
should be held for trial in the proper federal court 
on the finding of probable cause by the committing 
judge.9^ 

b. Complaint or Affidavit 

The preliminary complaint or affidavit In a prosecu¬ 
tion for a violation of the liquor law must be sufficient¬ 
ly full and specific to charge the commission of an of¬ 
fense. 

Frequently the proceedings before an inferior 
court or committing magistrate are required by stat¬ 
ute to be based- on, or supported by, a complaint or 
affidavit.^ 5 Such a complaint ordinarily will be 
held sufficient if it contains the averments which 
the statute prescribes,^® but it must be sufficiently 
full and specific to charge the commission of an of- 
fense.^7 A complaint or affidavit in, or substantial- 


uphold conviction by court having 
jurisdiction, where the statute is si¬ 
lent as to whether the complaini 
should he in writing.—State v. Ben¬ 
son, 213 N.W. 910, 171 Minn. 292. 

89. U.S.—IT. S. V. Mulkis, D.€. 
Wash., 39 F.2d 664. 

90. Ala.—^Woodham v. State, 178 So, 
464, 28 Ala.App. 63. 

33 C.J. p 706 note 92. 

Indictment or affidavit 
Under a statute providing for a 
prosecution by indictment or affi¬ 
davit, a prosecution based on an in¬ 
formation is invalid.—Woodham v. 
State, supra. 

Indictment or information 
U.S.—Peterson v, U. S., C.C.A.Alaska, 
297 P. 1002. 

Certified copy of indictment 
Use at trial of certified copy of in¬ 
dictment without showing the neces¬ 
sity therefor was held error.—Rhear- 
don V. State, 106 So, 510, 21 AlcuApp. 
188. 

91. K.T.—^People v, Charbineau, 22 
N.E. 271, 115 N.Y. 433. 

33 C.J. p 796 note 93. 

Proof before grand Jury 
Where charge of second offense 
was preferred by indictipent, a true 
bill containing an averment of sec¬ 
ond conviction could not be found 
without proof thereof before grand 
jury.—^People r. McDonald, 206 N.W. 
•516, 233 Mich. d8« 


92. Iowa.—State v. Wyatt, 222 N.W. 
867, 207 Iowa 322—State v, Wyatt, 
222 N.W. 866, 207 Iowa 319. 

93. Me.—Pease v. Poulkes, 147 A. 
212, 128 Me. 293. 

94. Mass.—Goulis v. Stone, 140 N. 
E. 294, 246 Mass. 1. 

95. Ala.—Roland v. State, 41 So. 
963, 147 Ala. 149. 

33 C.J. p 708 note 9. 

Complaint is not state’s pleading 
Tex.—Woodlawn v. State, Cr., 178 S. 
W.2d 52*8. 

Offense under existing statute 
must be alleged.—^McBride v. State, 
129 S,W.2d 315, 137 Tex.Cr. 236. 

Complaint based on inapplicable 
statute is Invalid.—^Austin v. State, 
103 S.W.2d 384, 132 Tex.Cr. 143. 
Entry of complaint 
Minn.—State v. Abdu, 216 N.W. 540, 
173 Minn. 95. 

9a Ala,—Campbell r. State, 191 So. 
812,.238 Ala, 439. 

N.C.—State v. Johnson, 36 S.B, 788, 
170 N.C. 685. 

33 O.J. p 708 note 10. 

Allegations under local option lavs 
(1) A complaint charging a liquor 
offeirse in a dry area must allege or 
show when and how or in what man¬ 
ner the area became dry.—Wilcoxson 
V. State, 116 S.W.2d 404, 134 Tex.Cr. 
688—Jackson v. State, 111 S.W.2d 
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256, 133 Tex.Cr. 360—Campbell v. 
State, 103 S.W.2d 215, second case, 
132 Tex.Cr. 41—Kight v. State, 101 
S.W.2d 258, 131 Tex.Cr. -590. 

(2) Complaints held sufficient.—^Bx 
parte Clinnard, 169 S.W.2d 181, 145 
Tex.Cr. 460—Carpenter v. State, 135 
S.W.2d 1003, 138 Tex.Cr. 354— 

Phariss v. State, 131 S.W.2d 965, 137 
Tex.Cr. 469—Boyd v. State, 117 S.W. 
2d 457, 135 Tex.Cr. 123—Wilcoxson 
V. State, 116 S.W.2d 406, 134 Tex.Cr. 
’591—^Wilcoxson v. State, 116 S.W. 
2d 404, 134 Tex.Cr. 688—Troutman 
V. State, 114 S.W.2d 1176, 134 Tex.Cr. 
408, motion denied 115 S.W.2d 916, 
134 Tex.Cr. 408—Price v. State, 109 
S.W.2d 198, 133 Tex.Cr. 152—Humph¬ 
reys V. State, 29 S.W.2d 600, 131 
Tex.Cr. 383. 

. (3) Complaints held Insufficient.— 
Shaffer v. State, 99 S.W.2d 929, 131 
Tex.Cr. 427—Grady v. State, 97 S. 
W-2d 472, 131 Tex.Cr. 156. 

97. Ala.—Slater ▼. State, 162 So. 
130, 230 Ala. 320—^Morrison v. 

State, 145 So. -582, 25 Ala.App. 330. 
La.—State v. Cruse, 94 So. 906, 152 
La. 983. 

Me.—State v. Rigley, 73 A. 1003, 105 
Me. 161. 

Pa.—Commonwealth v, Mazarella, 86 
Pa. Super. 382. 

Tex.—Smith v. State, 115 S.W.2d 668, 
134 Tex.Cr. 293. 
i 3'3 C.J. p 709 note 11. 
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ly in, the form or language of the statute is gener¬ 
ally considered sufficients^ unless it fails to show 
in what manner the statute was violated.SS Except 
where required by constitutional or statutory pro¬ 
vision,^ such words as ^'contrary to laV'^ or 
^^against the peace and dignity of the state”^ are 
not essential although the use of such words as 
■^^contrary to law*’ will not validate a complaint 
which is insufficient because it does not show in 
what manner the law was violated.^ 

The facts that the complaint or affidavit is im¬ 
perfect, confused, and ineptly executed do not nec¬ 
essarily render it void,5 nor will it be vitiated by 
grammatical errors ,6 or by the presence or absence 
of matters which may be regarded as surplusage,^ 
although particular words cannot be treated as sur¬ 
plusage if the effect thereof is to show innocence.^ 
Violations of the liquor law constituting distinct 
offenses which are subject to different penalties 
should be alleged in separate counts of the affida- 
vit.9 

Knowledge or information and belief. In some 
jurisdictions it has been held that the complaint 


or affidavit must aver positively the facts constitut¬ 
ing the offense, a general allegation merely on infor¬ 
mation and belief not being sufficient,^® but there is 
also authority to the contrary.It has also been 
held that a complaint for a violation of the liquor 
law, verified positively, although the prosecuting 
witness had no actual knowledge of the transactions 
charged therein, but had such knowledge as made 
him believe that there had been a violation of the 
law, is sufficient.^2 50 ^ where the affidavit alleges 
specifically the commission of the offense charged, 
the failure to allege that affiant had probable cause 
has been held immaterial.^^ Under some statutes 
the complaint must show not only that affiant has 
good reason to believe that accused has committed 
the offense, but that he does so believe, omission 
of the latter statement being fatal.^^ 

Negativing exceptions. The affidavit or com¬ 
plaint must negative exceptions forming part of 
the statutory definition of the offense but it need 
not negative an exception which is separable from 
the description and is not an ingredient thereof.^® 
Where the act committed may be lawful under an 


Knowledge of accused 
Allegations of knowledge of ac¬ 
cused are necessary only where It 
Is an essential element of the of¬ 
fense charged.—State v. Harris, 200 
P. 926, 101 Or. 410—33 C.J. p 70*8 
note 10 [b]. 

Kind or quantity of liquor 

(1) An affidavit which charges the 
Illegal sale or possession of intoxi¬ 
cating liquor describes the liquor 
sufficiently. 

Ind.—Coulter v. State, 164 N.B. 625, 
201 Ind. 40. 

Ohio.—State v. Marcinski, 134 N.E. 

438, 103 Ohio St. 613. 

33 C.J. p 708 note 10 [i] (1). 

<2) The use of the word “liquor” 
Is sufficient without further descrip¬ 
tion where the statute uses such 
word.—Anderson v. State, 172 S.W* 
2d 310, 1*46 Tex.Cr. 222—Wilcoxson 
V. State, 117 S.W.2d 112, 135 Tex.Cr. 
99. 

•Complaints or affidavits held suffi¬ 
cient to charge 

(1) Possession of prohibited liq¬ 
uors. 

Ala.—McKinnon v. State, 137 So. 677, 
24 Ala.App. 637—Vincent v. State, 
113 So. 643, 22 Ala.App. 172. 

Tex.—Gripon v. State, 100 S.W.2d 
355, 131 Tex.Cr. 495. 

(2) Illegal sale or transportation. 
—Weeks v. State, 143 S.W.2d 9-56, 
140 Tex.Cr. 246—^Lintchicum v. State, 
116 S.W.2d 714, 134 Tex.Cr. 608. 

(3) Other offenses.—^Wells v. 
State, 17 So.2d 878, 246 Ala. 610— 
.33 C.J. p 709 note 11 Ca]. 


Complaints held insufficient 
Tex.—Kelley v. State, 102 S.W.2d 
211, 131 Tex.Cr. 621. 

33 C.J. p 709 note 11 [b]. 

Complaint held not duplicitons 
Wash,—State v. McCormick, 106 P. 

1037, 66 Wash. 469. 

98. Ala,—Christian v. State, 198 So. 

366, 29 Ala.App. 497. 

Cal.—Golden & Co. v. Justice’s Court 
of Woodland Tp., Yolo County, 140 
P, 49, 23 CaLApp. 778. 

Ind,—Schulmeyer v. State, 124 N.E. 
490, 188 Ind. 463. 

Kan.—State v. Oliver, 284 P. 357, 129 
Kan. 719. 

33 C.J. p 708 note 10. 

S9. Ga,—^Marietta v. Alexander, 12 

S. B. 6*81, 86 Ga. 455. 

1. Miss.—Powell V. State, 17 So.2d 
624, 196 Miss. 331—^Wilson v. City 
of Aberdeen, 176 So. 601, 179 Miss. 
761—Johnson v. City of Aberdeen, 
176 So. 262, 179 Miss. 526. 

2. Ala.—Draper v. City of Decatur, 
16 -So.Bd 803, 31 Ala-App. 328. 

3. Conn.—State v. Miller, 24 Conn. 
619. 

Wis.—State v. Tall, 14 N.W. 596, 56 
Wis. 677. 

4. N.T.—Cortland v. Howard, 37 N. 

T. S. 843, 1 App.Div. 131. 

9. Ala.—Wells v. State, 1*7 So.2d 
876, 31 Ala.App. 383, certiorari de¬ 
nied 17 So.2d 878, 24>5 Ala. 610. 

6. Miss.—^Pope v. State, 67 So. 177, 
103 Miss. 706. 

33 C.J. p 710 note 17. 
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7. Da.—State v. Maroun, 63 So. 693, 
133 La. 1083. 

Tex.—Bright v.> State, 115 S.W.2d 
964, 134 Tex.CP. 421. 

8. Ind.—State v. Sarlin, 123 N.B. 
800, 188 Ind. 369. 

9. La.—State v. Cruse, 94- So. 906, 
162 La. 983. 

10. H.Y.—People v. Cramer, 47 N. 
Y.S. 1039, 22 App.Div. 189, 12 N.Y. 
Cr. 469. 

33 C.J. p 709 note 12, 

11. Tex.—Logan v. State, 115 S.W. 

I 1192, 55 Tex.Cr. 180. 

33 C.J. p 709 note 13. 

12. Kan.—City of Holton v. Haist, 
65 P. 468, »S Kan.App. 856, appeal 
dismissed 58 P. 558, 61 Kan. 13. 

33 C.J. p 709 note 14. 

13. Ala.—Johnson v. State, 168 So. 
602, 27 Ala,App. 190—McKinnon v. 
State, 137 So. 677, 24 Ala,App. 537. 

14. Tex.—Gribble v. -State, 111 S.W. 
2d 276. 133 Tex.Cr. 357. 

15. Tex.—^Baker v. State, 106 SW. 
2d 308, 132 Tex.Cr. 527, followed 
in 106 S.W.2d 312, 132 Tex.Cr. 564 
—^Zimmerman v. State, 106 S.W.2d 
259, 132 Tex.Cr. 478. 

33 C.J. p 708 note 10 [t]. 

16. Cal.—^People v. Cencevlch, 220 
P. 448, 64 CaLApp. 39. 

Ind.—Hall v. State, 162 N.E. 61, 200 
Ind. 149—Batts v. State, 144 N.E. 
23,'194 Ind. 609. 

Tex.—^Hebert v. State, 114 S.W.2d 
649, 134 Tex.Cr. 112—Garner v. 
State, 109 S.W.2d 182, 133 Tex.Cr. 
86—Taylor v. State, 106 S.W.2d 
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exception, in charging such act as an offense the 
act alleged must be characterized as unlawful.^'^ 

Verification and signature. The complaint or af¬ 
fidavit should be taken and verified in the manner 
prescribed by statute.^^ In some jurisdictions the 
signature of affiant is not necessary to the validity 
of the affidavit 

Amendment, The preliminary complaint or affi¬ 
davit in prosecutions for violation of liquor laws 
may be amended,20 as in the case of criminal pros¬ 
ecutions generally as discussed in Criminal Law §§ 
314, 377. 

c. Warrant or Other Process 

The warrant or other process issuec* a basis for 
the commencement of a prosecution for a violation of 
the liquor laws ordinarily U not required to recite the 
facts constituting the offense charged. 

Where a warrant, summons, or other process is 
necessary to the commencement of a prosecution for 
a liquor offense, such process must be issued in 
conformity with statutory provisions.21 While or¬ 
dinarily it is not required to recite the facts con¬ 
stituting the alleged offense,22 where a warrant 
takes the place of a preliminary complaint it must 
apprise accused of the offense for which he is to be 
tried ;23 it is not, however, to be tested by the 
same strict rules of pleading generally applied to 
indictments.2^ 


Where the warrant and affidavit charging an un¬ 
lawful sale do not show whether the sale was in vio¬ 
lation of the state law or a municipal ordinance, no 
valid judgment can be pronounced.25 A warrant 
for violating the prohibition law is not bad because 
returnable before the judge instead of the court.^^ 

Waiver. If accused appears and defends, with¬ 
out making any objection, he will be held to have 
waived any supposed defects or irregularities in the 
process, in its issuance, or in the manner of its 
service, and cannot hereafter have it quashed or 
set aside.27 

d. Hearing or Examination 

In prosecutions for violation of statutes relating to 
intoxicating liquor, a preliminary hearing or examina¬ 
tion Is not always necessary. 

Under some statutes no preliminary examination 
of a person accused of violating the liquor laws 
is allowed,22 and under others it is unnecessary,2^ 
where the inferior court has jurisdiction to try and 
determine the case.^o Under still others, accused is 
entitled to a preliminary examinational unless he 
expressly or impliedly waives his right thereto.22 
Where such a proceeding is had, evidence sufficient 
to make out a prima facie case will justify the hold¬ 
ing of accused.23 The evidence is sufficient to jus¬ 
tify holding accused if it shows that the offense 


1056, 132 Tex.Cr. 617—Parker v. 
State, 106 S.W.2d 313, 132 Tex.Cr. 
56'7--Baker v. State, 106 S.W.2d 
308, 132 Tex.Cr. 627, followed in 
106 S.W.2d 312, 132 Tex.Cr. 654. 

33 C.J. p 708 note 10 [t]. 

Negrativing: exceptions in indictment 
or information see infra §§ 326, 
326. 

17. Ind.—Batts v. State, 144 N.E. 
23, 194 Ind. 609. 

18. Tex.—^Kirksey v. State, 125 S. 
W. 15, 58 Tex.Cr. 188. 

33 C.J. p 710 note 16. 

19. Ala.-—Oldham v. Town of Kog- 
ersville, 169 So. 331, 27 Ala.App. 
218. 

20. Ala-—Wells v. State, Ala.App., 
17 So.2d 876, 31 Ala.App. 3'83, cer¬ 
tiorari denied 17 •So.2d 878, 245 
Ala. *510. 

33 C.J. p 710 note 21. 

21. Ky.—^Burdette v. City of Dan¬ 
ville, 125 S.W. 275. 

3'3 C.J. 710 note 22. 

Search warrant see infra 9 394. 
Issuance of warrant 

(1) A valid warrant may be Issued 
direct to a police officer of a city to 
arrest for a violation of a federal 
liquor statute.—^Harris v. Sacramen¬ 
to County Super. Ct., 196 P. 89*5, 61 
Cal.App. 16. 


(2) Probable cause found from 
facts and not from a statement of 
conclusions was essential to the is¬ 
suance of a warrant for an arrest 
under the Volstead Act.—^U. S. v. 
Illig, D.aPa., 288 P. 939. 

22. Ark.—^Dudney v. State, 206 S.W. 
898, 136 Ark. 463. 

33 C.J. p 710 note 23. 

Warrant held sufficient 

Pla.—Shelton v. Coleman, 187 So. 

266, 136 Fla. 626. 

33 C.J. p 710 note 23 [a], [c]. 
Search warrant not a pleading 
Ky.—^Prater v. Commonwealth, 287 
S.W. 951, 216 Ky. 451. 

23. Va.—^Robinson v. Common¬ 
wealth, 87 S.B, 653, 118 Va. 7'85. 

33 C.J. p 710 note 24. 

24. Ky.—^Patrick v. Commonwealth, 
250 S.W. 507, 199 Ky. 83—Pulliam 
v. Commonwealth, 2*47 S.W. 366, 
197 Ky. 410. 

Warrant need not negative excep¬ 
tions 

Ky.—^Webb v. Commonwealth, 276 S. 
W. 812, 210 Ky. 717. 

25. K.C.—State v. ILunsford, 64 S.B. 
765, 150 N.C. 862. 

26. Ala.—Clewis v. State, 54 So. 540, 
171 Ala. 46. 

33 C.J. p 710 note 27. 
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27. Kan.—State v. Longton, 11 P. 
163, 35 Kan. 376. 

33 C.J. p 710 note 30. 

28. Kan.—State v. Lund, 30 P. 518, 
49 Kan. 209. 

29. Ariz.—^Birch v. State, 171 P. 135, 
19 Ariz. 366. 

33 C.J. p 710 note 33. 

Misdemeanors 

Ariz.—^Mo Yaen v. State, 163 P. 1'35, 
1*8 Ariz. 491, L.R.A.1917D 1014. 

3a Idaho.—State v. Stafford, 143 P. 
628, 26 Idaho 381. 

31. U.S.—U. S. V. Wuerstle, D.C.N. 
Y., 13 P.2d 952. 

Idaho.—State v. Frederic, 155 P. 977, 
28 Idaho 709. 

32. Idaho.—State v. Frederic, supra. 
Ohio.—Mignery v. State, 10 Ohio- 

App. 232. 

Infonnation 

Where on the waiver of a prelim¬ 
inary examination, on a charge of 
the persistent violation of the pro¬ 
hibition law, the magistrate makes 
the usual findings and holds accused, 
an information may be filed charging 
the offense described in the warrant, 
without specifying any particular 
sale.—State v. King, 141 P. 247, 92“ 
Kan. 669, rehearing denied 142 P. 296, 
92 Kan. 989. 

33. Cal.—^People v. Damazonl, 223 P- 
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charged was committed, and that there is probable 
cause to believe accused guilty thereof.34 On the 
preliminary examination of one charged with keep¬ 
ing and maintaining a common nuisance, the prose¬ 
cution is not restricted in its proof to the date al¬ 
leged, but may show the commission of the offense 
at any time prior to the date of the examination 
and within the statute of limitations.35 

It has been held that accused cannot be charged 
with a second offense without a preliminary exam¬ 
ination on the question of the previous offense.36 
However, it has also been held that proceeding to 
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trial without a preliminary examination as to a 
charge alleging a prior conviction which first ap¬ 
pears in the record after accused is bound over is 
not erroneous.3'^ The rule that one should not be 
subjected to trial for two separate and distinct of¬ 
fenses at one time has no application to preliminary 
examinations before a justice for a violation of the 
liquor laws.^^ 

Special provisions as to the duties of the prosecu¬ 
tor and the committing magistrate are sometimes 
found in the statutes.^® 
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§ 307. Requisites and Sufficiency in General 

a. In general 

b. Charging offense generally 

c. Form or language of statute 

d. Reference to statute 

a. In General 

General rules governing the requisites and suffi¬ 
ciency of the Indictment, information, or other accusa¬ 
tion in criminal prosecution usually govern In prosecu¬ 
tions for violations of the liquor laws. 


General rules governing the requisites and suffi¬ 
ciency of the indictment, information, or other ac¬ 
cusation in criminal prosecutions usually obtain in 
prosecutions for violations of the liquor laws.'^® 
The indictment, information, or other form of ac¬ 
cusation must be drawn under the statute covering 
the particular offense.*^^ It should be in the name 
of the state or people, in accordance with the prac¬ 
tice in the particular jurisdiction,^2 not 

contain a statement of the penalty, forfeiture, or 
other punishment incurred,^^ or, generally, a recital 


1003, 65 CaLApp. 252—Ex parte 
Souza, 222 P, 869, 65 CaLApp. 9. 
Mich.—People v. Absher, 214 N.W. 
954, 240 Mich. 107—People v. Ber¬ 
ry, 65 N.W. 98, 107 Mich. 256. 
Wis.—State v. Kluck, 269 N.W. 683, 
223 Wis. 381. 

Admlssihility of evidence 

Where the preliminary complaint 
charged accused with selling liquor 
to a certain person on a certain day, 
evidence of a sale to another person 
on another day was inadmissible at 
the preliminary hearing.—State v. 
Faull, 189 N.W. 274, 178 Wis. 66. 

34. Cal.—^Ex parte Souza, 222 P. 869, 
65 CaLApp. 9. 

Mich.—People v. McLean, 202 N.W. 
1005, 230 Mich. 423. 

Identity of name and location was 
held to warrant holding accused for 
second offense against prohibition 
law.—^People v. Spears, 216 N.W. 398, 
241 Mich. 67. 

Production of whisky unnecessary 
Pact that whisky, possession of 
which was charged to accused, was 
not produced on examination before 
magistrate was held not to require 
discharge of accused.—^People v. Mc¬ 
Lean, 202 N.W. 1005, 230 Mich. 423. 

35. N.D.—State v. Wehb, 162 N.W. 
358, 36 N.D. 23'5. 

36. Mich.—People v. Van Vorce, 
215 N.W. 5, 240 Mich. 75. 

37. Wis.—Post T. State, 222 N.W. 
224, 197 Wis. 457. 


38. Mich.—People v. Shuler, 98 N. 
W. 9’86, 136 Mich. 16J. 

39. Vt.—State V. Perkins, i6 A. 894, 
58 Vt, 722. 

33 C.jr. p 711 note 40. 

Approval of district attorney 

Prosecution by prohibition officers 
or state policemen should not be be¬ 
gun without first submitting evi¬ 
dence to the district attorney and 
securing his approval.—Common¬ 
wealth V. Gles, 6 PaDist. & Co. 100, 
19 North.Oo, 261, 72 Pittsb.Leg.J. 774. 

40. U.S.—Albrecht v. U. S., Ill., 47 
S.Ct. 250, 273 XJ.S. 1, 71 L.Ed. 505. 

Tex.—Goldman v. State, 160 S.W.2d 
623, 143 Tex.Cr. 603. 

33 C.J, p 711 note 43. 

What constitutes pleading 

In prosecutions for violations of 
liquor laws the information, rather 
than the preliminary complaint, con¬ 
stitutes the state’s pleading.—Wood¬ 
land V, State, Tex.Cr., 178 S.W.2d 528. 
Bisjunctive or alternative allega. 
tions 

Ga—Eaves v. State, 39 S.E. 318, 113 I 
Ga. 749. 

33 C.J. p 712 note 56. 

Allegations of former conviction 
Wash.—State v. Costello, 297 P. 790, 
161 Wash. 674. ' 

33 C,J. p 714 note 60. 

Bescxiption of written or printed 
matter 

Ala.—McAllister v. State, 47 So. 161, 
156 Ala 122. 
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Mo.—State v. Davis, 108 S.W. 127, 
129 Mo.App. 129. 

33 C.J. p 714 note 61. 

Beference to affidavit 
An information which is sufficient 
in Itself is not affected by a refer¬ 
ence therein to the affidavit attached 
thereto.—Albrecht v. U. S., Ill., 47 
S.Ct. 2-50, 273 U.S. 1, 71 L.Ed. 60-5— 
Dinger v. U. S., C.C.A.N.D., 28 F.2d 
548. 

41. Iowa—State v. Cooper, 266 N. 
W. 915, 221 Iowa 658. 

Designated persons 
A charge under a statute applica¬ 
ble only to persons in specified posi¬ 
tions has been held insufficient as 
against an accused who is not one of 
the persons designated by the stat¬ 
ute.—State v. Cooper, supra 
legislative intent 
The legislative intent may be con¬ 
sidered in determining the sufficien¬ 
cy of an indictment under a liquor 
statute.—XT. S. v. Denison, 47 FJd 
433, 60 App.D.C. 71. 

42. U.S.—^People of Porto Rico v. 
Zayas, C.C,A.Puerto Rico, 66 P.2d 
336. 

33 C.J. P 711 note 44. 

Indorsement of name of prosecutor 
see Indictments and Informations 
$ 23. 

43. Tex.—^Bashara v. State, 206 S. 
W. 359, 84 Tex.Cr. 263. 

33 aJ. p 711 note 46. 
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of any preliminary proceedings.^^ It need not al¬ 
lege that such violation was committed “with force 
and arms.”^5 The name of accused must, of course, 
be given if known.^® 

It will not be vitiated by the introduction of un¬ 
necessary averments or any other matter which 
may be treated as surplusage,by mere clerical 
errors in spelling and the like,^^ by grammatical er¬ 
rors not materially affecting its certainty,^9 or by 
omissions which do not affect its plain meaning.^o 

Conformity to preliminary complaint, A failure 
of the information to conform to the allegations of 
the preliminary complaint with respect to immateri¬ 
al matters does not constitute a fatal variance.^^ 

b. Charging Offense Generally 

The indictment, Information, or other accusation In 
a prosecution for violation of the liquor laws must charge 
an offense against the liquor law, and set forth all the 
essenti§I requisites of such offense, with such certain¬ 
ty, definiteness, and particularity as to apprise the ac¬ 
cused of the nature of the charge against him. 

An indictment, information, or other form of 
accusation charging one with the violation of a liq¬ 
uor law must be so drawn as to charge an offense 


against such law, bringing the case precisely within 
the description of the offense as given in the stat¬ 
ute, and alleging distinctly all the essential requi¬ 
sites that constitute it.52 The offense must be 
charged, sometimes by virtue of constitutional or 
statutory provisions, with sufficient certainty, clari¬ 
ty, definiteness, and particularity,53 and in such or¬ 
dinary and concise language,54 as to apprise accused 
of the nature of the charge against him. While the 
use of words “unlawfully” or “contrary to law’^ 
does not supply the omission of a statement of facts 
necessary to show the commission of the offense,55 
if the essential facts are set forth, it is not tech¬ 
nically necessary, in the absence of a statute so 
providing, to allege that the offense was “unlaw- 
full 3 r^’ committed.53 If the act complained of would 
not be contrary to law unless done in a particular 
manner, for a particular purpose, or at a particular 
time or place, the indictment must allege circum¬ 
stances showing it to have been a violation of 
the statute.57 An accusation which sufficiently de¬ 
scribes an offense under a valid statute is valid 
thereunder, although a subsequent statute on which 
the charge might be based is invalid.58 


44. Colo.—lilggett V. People, 58 P. I 

' 144, 26 Colo. 364. 

33 C.J. p 711 note 47. 

45. Vt—State V. Hunger. 15 Vt. 290. 

48. Tex.—Segars v. State, 61 S.W. 

211, 40 Tex.Cr. 677. 

47. Kan.—State v. Wharton, 295 P, 
656, 132 Kan. 409. 

33 C.J. p 711 notes 49, 60 [a]. 

48. Tex.—Dupree v. State, 190 S.W. 
181, 80 Tex.Cr. 211. 

S3 C.J. p 711 note 60. 

49. Vt.—State V. Whitney, 16 Vt 
298. 

50. Tenn.—^Liquor Transportation 
Cases, 206 S.W. 423, 140 Tenn. 582. 

33 O.J, p 711 note 62. 

51. S.D.—'State v. Lanouette, 216 N. 
W. *870, 62 S.D. 121. 

52. Fla.—State v. Pridgen, 19 So.2d 
510, 155 Fla. 31—Sellers v. Bridg¬ 
es, 16 So.2d 293, 153 Fla. 686, 148 
A.L.R. 1240. 

Ill.—^People V. Berman, 147 N.B. 428, 
316 III. 547. 

Ind.—McDaniel v. State, 149 N.E. 
161, 196 Ind. 654. 

Neb.—Myers v. State, 216 N.W. *807, 
116 Neb. 287. 

Okl.—Clark v. State, 82 P.2d 844, 65 
Okl.Cr. 66—Phillips v. State, 252 
P. 454, 36 Okl.Cr. 130. 

Vt—State V. Van Ness, 199 A. 759, 
109 Vt 392, 117 A.L.R. 415. 

33 C.J. p 714 note 62. 

Indictments or informations held 
snfGlcient 

Ala.—Duncan v. State, 182 So. 406, 
28 Ala.App. 251—^Holt v. State, 132 
So. 180, 24 Ala-App. 181—(Lee v. 


State, 126 So. 183, 23 Ala.App. 403 
—Watkins v. State, 101 So. 334, 20 
Ala.App. 246. 

Ark.—Foreman v. State, 9 S.W.2d 
327, 177 Ark. 1193. 

Mo.—State v. Griffith, 279 S.W. 135, 
311 Mo. 630. 

Pa.—Commonwealth v. Capane, Quar. 

Sess., 87 Pittsb-Leg.J. 299. 

33 C.J. p 714 note 62 [b], 

63. U.S.—Salerno v. U. S., C.C.A, 

Neb., 61 F.2d 419—Todd v. U. S., C. 
C.A.Fla., 48 F.2d 530—Flowers v. 
XT. S., C.C.A,Okl., 38 F.2d 633— 
Turk V. U. S., C.aA.Okl., 38 F.2d 
630—U. S. V. Wallace, D.C.Del., 35 
F.2d 552—Dickerson v. U. S., C.C 
A.N.D., 20 F,2d 901—Turk v. U. S., 
C.C.A.Okl., 20 P.2d 129—Corcoran 

V. U. S., C.C.A.Neb., 19 P.2d 901— 
Gaughan v. U, S., C.C.A.Neb., 19 
F.2d 897. 

Ala.—Clark v. State, 106 So. 872, 21 
Ala.App. 207. 

Cal.—^People v. Haney, 279 P. 1064, 
100 CaLApp. 295. 

D.C,—XT. S. V. Denison, 47 F.2d 433, 
60 App.D.C. 71. 

Idaho.—State v. Doolittle, 6*8 P,2d 
904, 58 Idaho 1. 

Ind.—^Heacock v. State, 174 N.E. 283, 
202 Ind, 344—^Ruede v. State, 161 
N.E. 565, 200 Ind. 112—Morgan v. 
State, 151 N.E. 98, 19'7 Ind. 374. 
Mo.—State v. Batchelor, App., 32 S. 

W. 2d 129—State v. Disbennett, 
App., 7 S.XV.2d 386. 

Vt—State V. Van Ness, 199 A. 759, 
109 Vt 392, 117 A.L.R. 415. 

Tex.—^Lenox v. State, 162 S.W.2d 342, 
142 Tex.Cr. 194—Williams v. State, 
27 S.W.2d 217, 115 Tex.Cr, 1574 — 
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Berry v. State, 249 'S.W. 223, 94 
Tex.Cr. 3. 

33 O.J. p 711 note 55. 

Pormer conviction 
An act fining one convicted of 
the violation of the liquor law the 
second time and providing that the 
fact may be ascertained by the court 
from the documents has been held 
invalid.—Goeller v. State, 85 A. 954, 
119 Md. 61, Ann.Cas.l914C 662. 

Repugnancy which renders the- 
charge uncertain vitiates the indict¬ 
ment or information. 

Fla.—^Brown v. State, 13 So.2d 458, 
152 Fla. 853—Butler v. State, 6 So-. 
67, 25 Fla. 347. 

Tex.—Berry v. State, 249 S.W. 223,. 
94 Tex.Cr. 3. 

Indiotment held sufficient 
U.S.—U. S. V. Tello, D.C.Mass., 6 F. 
2d 579. 

Mo.—State v. Bunch, 270 S.W. 282, 
307 Mo. 411. 

Indictment held insufficient 

Tex.—Lenox v. 'State, 152 S.W.2d! 

342, 142 Tex.Cr. 194. 

64. Idaho.—State v. Doolittle, 68 P. 
2d 904, 58 Idaho 1. 

55. Or.—^Astoria v, Malone, 169 P. 
749, 87 Or. 88. 

33 C.J. p 714 note 63, 

56. Ind,—Walbert v. State, 46 N.E.. 
827, 17 Ind.App. 350. 

33 C.J. p 714 note 64. 

57. Tex.—^Riggins v. State, 1’35 S.W. 
126, 61 Tex.Cr. 301. 

33 C.J. p 714 note 65. 

58. Ga.—^Lee v. State, 191 S.E. 256,. 
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If the same transaction may constitute either 
of two offenses, according to the presence or ab¬ 
sence of a particular fact, that fact should be af- 
■firmed or denied as the case may be.®® 

c. Porm or Language of Statute 

As a general rule, an indictment, information, or 
•other form of accusation substantially in the language 
of the statute is sufficient if it contains all that is neces¬ 
sary to apprise the accused of the offense with which 
he is charged. 

In accordance with general rules, a charge in, or 
substantially in, the language of the statute creat¬ 
ing, defining, and describing the offense is suffi- 
•cient^O where it contains all that is necessary to 
constitute the offense and apprise accused of the na¬ 
ture of the offense charged.®^ An indictment not 
in the language of the statute or in words equiva¬ 
lent to an offense under the statute is insufficient.®^ 
Where it is essential to apprise accused of the pre¬ 
cise offense charged, and an averment in the lan¬ 
guage of the statute is insufficient to do so, the 
charge must be made more specific.®® 

Statutory form. Subject to constitutional limi¬ 
tations,®^ an indictment or information in the form 
prescribed by statute for an offense against the liq¬ 
uor laws is sufficient,®® provided it describes the 


offense and adequately informs accused of the na¬ 
ture and cause of the accusation against him.®® 

d. Reference to Statute 

The statute on which a prosecution for violation of 
the liquor laws is based need not be specifically referred 
to if the statute is a public one. 

In accordance with the rules as to indictments 
generally, as discussed in Indictments and Informa¬ 
tions § 138, ordinarily it is not necessary for an in¬ 
dictment for a violation of the liquor laws to state 
specifically, by particular reference thereto, the stat¬ 
ute violated by the acts alleged to be a crime®'^ 
when such statute is a public one.®® However, if 
different sections of the same statute, on the sub¬ 
ject of the liquor traffic, impose different penalties, 
or distinguish between sales made or acts done un¬ 
der different circumstances, the indictment should 
show which section accused is charged with violat¬ 
ing;®® and the same rule obtains where two stat¬ 
utes are in force and the acts charged might con¬ 
stitute an offense under either.*^® 

Incorrect reference. If reference to a statute is 
essential because the indictment does not make 
sense or lacks a necessary allegation without it, 
an incorrect reference may be fatal.*^^ However, 


184 Ga. 327—Cone v. State, 191 S. 
E. 250, 184 Ga. 316. 

59. N.H.—State v. Langrdon, 6*4 A. 
1099, 74 N.H. 50, 

33 C.J. p 714 note 66. 

60. U.S.—De Witt v. XT. S., C.C.A, 
Mo., 7 F.2d 104, certiorari denied 
46 S.Ct. 103, 269 U.S. 677, 70 L-Ed. 
421. 

Ala.—Campbell v. State, 191 So. 812, 
238 Ala. 439—McPherson v. State, 
198 So. 739, 29 Ala.App. 278, cer- 
tiprari denied 196 So. 741, 239 Ala, 
641—Turner v. State, App., 193 So. 
325—Lewis v. State, App., 186 So. 
187—Jackson v. State, 174 So. 640, 
27 Ala.App. 46*8. 

Oa.—Smith v. State, 8 S.E.2d 94, 62 
Ga.App. 484. 

Ind.—Busch v. State, 160 N.B. -58, 
197 Ind. 173. 

Kan.—State v. Oliver, 284 P. 357, 129 
Kan. 719—State v. Reed, 239 P. 
749, 119 Kan. 467, followed in State 
V. Ward, 239 P. 749, 119 Kan. 468. 
•La.—State v. Jones, 106 So. 830, 160 
-La. 209. 

Md.—Slate v. Petrushansky, 36 A2d 
533, 1-83 Md. 67—Kirschgessner v. 
State, 198 A. 271, 1*74 Md. 195— 
Hayes v. State, 188 A 24, 171 Md. 
94. 

Mont.—State v. Driscoll, 64 P.2d '671, 
101 Mont. 348. 

Okl.—Parker v. State, 262 P. 1075, 39 
OkLCr. 25. 

Pa.—Commonwealth v. Batch, 183 A 
108, 120 Pa.Super. 692. 


Tex.—^Adams v. State, 287 S.W. 499, 

• 105 Tex.Cr. 175. 

33 C.J. p 713 note 59—31 C.J. p 704 
note 96 [a] (5M7), p 717 note 30. 

61. Ala.—Lovett v. State, 14 So.2d 
838, 244 Ala. 601. 

Ill.—People V. Lewis, 149 N.E. 817, 
319 Ill. 164. 

Md,—Richardson v. State, 200 A '362, 
175 Md. 216. 

Pa.—Commonwealth v. Roleck, 6 Pa. 
Dist. & Co. 655, 23 Luz.Leg.Re&. 
365. 

31 C.J. p 717 note 30 [c]. 

Bepngaancy will vitiate a charge 
in the language of the statute.— 
Brown v. State, 13 So.2d 458, 152 
Fla. 853. 

62. Okl.—^Parker v. State, 262 P. 
1075, 39 Okl.Cr. 26. 

63. Mich.—People v. Brown, 299 N. 
W. 784, 299 Mich. 1. 

64. Vt.—State V. Van Ness, 199 A 
769, 109 Vt. 392, 117 AJL.R. 415. 

65. Ala,—^Holt v. State, 184 So. 205, 
28 Ala.App. 287, certiorari denied 
184 So. 206, 236 Ala. 639—'St. John 
V. State, 136 So. 862, 24 Ala.App. 
477—Grimes v. State, 135 So. 644, 
24 Ala.App. 392—Bowman v. State, 
127 So. 911, 23 AlaApp. 604. 

W.Va—State v. Abbott, 126 S.B. 689, 
98 W.Va 159. 

33 C.J. p 714 note 62 [d]—31 C-J. p 
663 note 12 [a] (5). 

66- Ala—^Kelly v. State, 55 So, 141, 
171 Ala. 44. 

33 C.J. p 713 note 69 [b]. 
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67. U.S.—^Leonard v. U. 'S., C.C.A. 
Tenn., 18 F.2d 208. 

Ga.—Lee v. State, 191 S.E. 256, 184 
Ga, 327. 

N.C.—State v. Davis, 1 S.B.2d 104, 
214 N.C. 787. 

33 C.J. p 715 note 69. 

Prior or subsecineiLt statute 
Pa.—Commonwealth v. Price, 80 Pa 
Super. 291. 

Webb^Kenyon Act 

I An indictment charging a common 
carrier with bringing intoxicating 
liquor from one state into local op¬ 
tion territory In another state need 
not refer to or incorporate therein 
any of the provisions of the federal 
statute, known as the Wehb-Kenyon 
Act, divesting intoxicating liquors of 
their interstate character in specified 
cases.—^Adams Express Co. v. Com¬ 
monwealth, 167 S.W. 908, 154 Ky. 
462, 48 L.R.A.,N.S., 342, 

68. N.C.—State v. Snow, 23 S.E. 323, 
117 N.C. 778. 

33 C.J..P 715 note 70—31 C.J. p 702 
note 67 [a] (2)-(4). 

69. Okl.—^Michael v. State, 103 P. 
1069, 2 Okl.Cr. 703. 

33 C.J. p 716 note 71. 

70. Ala.—Camp v. State, 27 Ala. 63. 
33 C.J. p 715 note 72. 

Statute sufdcieutly shown 
N.J.—State V. Rivosi, 127 A ■5'87, 3 
N.J.Misc. Ii6. 

71. U.S.—Martin v. U. S., C'OA 
Okl., 99 P.2d 236. 
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where the offense is otherwise sufficiently charged, 
an incorrect reference to the statute involved docs 
not render the indictment invalid.'^^ 

§ 308. Allegations as to Particular Elements 
of Offense 

The requirements with respect to allegations of 
particular elements of offenses against the liquor 
laws are considered in detail infra §§ 309-326; 
and with respect to particular offenses infra §§ 327- 
337. 

Examine Pocket Parts for later cases. 

§ 309. -Character or Occupation of Ac¬ 

cused 

Where an Indictment is based on a statute which 
makes the act charged an offense only when commit¬ 
ted by a person of a particular claps, or possessing cer¬ 
tain qualifications, or engaged In a particular business. 
It must show on Its face that the accused comes with¬ 
in such designated class. 

Ordinarily the failure of an indictment or infor¬ 
mation for a violation of the liquor laws to contain 
an allegation as to the character of accused does 
not render the indictment or information insuffi¬ 
cient.'^ 3 however, the statute on which an in¬ 

dictment is founded makes the act charged an of¬ 
fense only when it is done by a person belonging 
to a particular class, or possessing a certain quali¬ 
fication, or pursuing a given business, as, where he 
is a “licensed retailer,” “merchant,” “druggist,” or 
“wholesale dealer,” so that the crime can be com¬ 
mitted only by one who is so situated, the indictment 
must show on its face that accused comes within 


the class designated by the statute.*^^ So also, if 
the statute imposes different penalties on one class 
of persons from those imposed on another class for 
doing the same act, the indictment must show the 
class to which accused belongs.'^S However, if the 
character or occupation of accused is not an essen¬ 
tial ingredient of the offense, as where the statute 
forbids all persons without distinction to do the par¬ 
ticular act, it is not necessary that the indictment 
should contain any such averment.'^® 

§310. - Intent 

Unless a specific intent Is an Ingredient of the of¬ 
fense charged, an Indictment under the liquor laws need 
not allege any special criminal intent or purpose. 

In an indictment under the liquor laws it is not 
generally necessary to allege any special criminal 
intent, an allegation that accused knowingly and 
willfully did the act complained of being sufficient. 
However, in cases where the intent is an essential 
part of the offense, such special criminal intent on 
the part of accused should be alleged.*^8 

§ 311. - Knowledge or Notice 

Where it is an essential element of the offense 
charged that the accused should have known the special 
facts which make the act uninwful, the indictment must 
allege such knowledge. 

If it is an essential ingredient of the offense 
charged that accused should have known the spe¬ 
cial facts which make the sale or act unlawful, such 
knowledge should be alleged in the indictment,79 but 
not otherwise.80 Where such an allegation is nec- 


Flaoe of reference 
A mistaken reference to statute in 
indictment will invalidate the indict¬ 
ment only in such cases where it oc¬ 
curs in the body of the indictment, 
not where it appears in indorsement 
on Indictment.—Martin v. U. S., su¬ 
pra. 

Y2. U.S.—^Martin v. U. S., supra. 

73- U.S.—McElvogue v. U. S., C.O.A. 

Mo., 40 F.2d 889, followed In 
Brown v. U. S., 40 F.2d 891, and 
certiorari denied McElvo^e v. U. 
S„ 51 S.Ct. 24, 282 U.S. 845, 76 L. 
Ed. 749. 

74, Mich.—Peters v. Eaton €ir. 
Judge, 117 N.W. 68, 153 Mich. 467. 

33 C.J. p 715 note 74. 

75. Ky.—Baer v. Commonwealth, 10 
Bush 8. 

Md.—Bode v. State, 7 Gill 326. 

76- Minn.—State v. McGinnis, 14 N. 

W. 256, 30 Minn. 48. 

33 C.J. p 715 note 76. 

77. U.S.—Da Koza v. U. S., CCA. 

Cal., 48 P.2d 1025, followed in 48 
F,2d 1027, certiorari denied 52 S. 


Ct. 20, 284 U.S. 637, 76 L.Ed. 542— 
Huth V. U. S., C.C.A.Ky., 295 F. 35. 
Okl.—Santino v. State, 232 P. 859, 
29 Okl.Cr. 149. 

33 C.J. p 715 note 80. 

Felonious Intent 

Where a felonious intent is not an 
element of the offense, it is not nec¬ 
essary to aver that the criminal acts 
were feloniously done. 

U.S.—Welch V. Hudspeth, C.C.A. 

Kan., 132 F.2d 434. 

Ark.—'State v. Seawood, 186 S.W. 72, 
123 Ark. 565. 

Ind.—McDaniel v. State, 150 N.E. 50, 
197 Ind. 179. 

Statutory longuagNs 
Where the statute does not make a 
specific intent an ingredient of the 
crime, an indictment which charges 
the offense in the language of the 
statute is sufficient.—State v. Gard¬ 
ner, 249 P. 574, 77 Mont. «, 52 A.L. 

R. 454. 

78- Ind.—Burnett v. State, 166 N.E. 
430, 201 Ind. 134. 

S. D.-—State v. Thieme, 224 N.W. 228, 
54 S.D. 611, followed in State v. 
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Dean, 244 N.W. 345, 60 S.D. 280, 
and State v. Henzlik, 244 N.W. 346, 
60 S.D. 299. 

W.Va.—State v. 'Sprague, 161 S.E,'24, 
111 W.Va. 132. 

33 C.J. p 716 note 81. 

Statutory language 

It is not essential in alleging such 
intent that the indictment use the 
exact language of the statute.—Ons- 
ley V. State, 122 So. 731, 154 Miss. 
461. 

79. Ky.—McWhorter v. Common¬ 
wealth, 172 S.W.2d 628, 294 Ky. 
857—^Walker v. Commonwealth, 
247 S.W. 7, 197 Ky. 266. 

Tex.—Ham v. State, 40 S.W.2d 152, 
IIS Tex.Cr. 271. 

33 C.J. p 716 note 83. 

80. Fla.—Coleman v. State ex rel. 
Jackson, 193 Fla. 84, 140 Fla. 772. 

Idaho.—State v. McMahon, 219 P. 
603, 37 Idaho 73'7. 

Ill.—^People V. Dull, 246 Ill.App. 53. 
Or.—'State v. Bunke, 233 P. 538, 113 
Or. '523. 

Tex.—Clark v. State, 12 S.W.2d 792, 
111 Tex.Cr. 384—^Anderson v. 
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essary, it seems that it is sufficient to aver that the 
act was “unlawfully and knowingly” done.®^ 

§ 312. -Place of Offense 

In the absence of a statute to the contrary, an In¬ 
dictment or information for a liquor violation should 
allege the place where the acts were done which con¬ 
stitute the offense charged. 

Except where otherwise provided by statute, 
an indictment or information for a violation of the 
liquor laws should contain an allegation of the place 
where the offense is charged to have been commit¬ 
ted, so as to show that it is within the jurisdiction 
of the court, and also for the purpose of informing 
accused of the particular transaction for which he 
is prosecuted.^3 it is sufficient, however, to name 
the county as the place of the violation of the 
law, without the necessity of specifying any city, 
town, or other place in the county,unless the 
prosecution is brought under a local option law or 
other statute which may be in force in certain parts 
of the county and not in others.85 Even where this 
is the case, it is not considered necessary to par¬ 
ticularize further than by naming the city, town, 
precinct, or other municipal subdivision.^^ 

Although there are some cases in which the place 
of its commission is so far a material element of an 
offense as to require it to be stated with great par¬ 
ticularity,^7 generally it is not requisite to describe 
the house or building where the offense was com¬ 
mitted by its street and number, or by any physi¬ 
cal description,^^ or to give the name of its own¬ 
er. 89 In a case where the offense charged is not 
affected by the possession or want of a license, the 


particular place where the offense is alleged to have 
occurred need not be specified.^® 

§ 313. -Time of Offense 

As a general rule, good pleading requires that an In¬ 
dictment or information for a liquor violation state the 
time the offense was committed, although, under stat¬ 
utes existing in a number of Jurisdictions, the precise 
date need not be stated unless time is an element of the 
offense. 

The general rules as to allegations of time in 
indictments and informations, discussed in Indict¬ 
ments and Informations §§ 123-125, usually apply in 
prosecutions for violations of the liquor laws.^^ 
Thus, although as a general rule, in the absence of 
a statute to the contrary, an allegation of the time 
of the commission of the offense is necessary to 

make a valid accusation,^^ under the statutes in a 

number of jurisdictions, except where time is an 
ingredient of the offense,93 the precise time of the 
offense is immaterial and need not be stated,94 and 
a defective statement of the time is not fatal.95 
Under the various statutes it usually is sufficient to 
state that the offense was committed *^on or about” 
a particular day,9 8 and the use of the words “then 
and there” has been upheld.97 

In the absence of a statute to the contrary, where 
prosecutions may be barred by the lapse of ^time, 
the indictment or information must allege that the 
offense was committed within such limit,98 and, 
where an indictment charges a new offense and 
covers a period when the thing charged was and 
was not a violation of the law, it is defective if it 
fails to aver the time of the commission of the 
alleged offense.99 Where the offense consists of a 


state, 277 S.W. 1066, 102 Tex.Cr. 
183. 

33 C.J. p 716 note 84. 

81. Cal.—^People v, Calvert, 269 P. 
969, 93 Cal.App. 568. 

33 C.J. p 716 note 85. 

82. Mont.—State v. Knilans, 220 P. 
91, 69 Mont. «. 

33 C.J. p 716 note 88. 

83. U.S.—U. S. V. Dowling, D.C.Pla., 
27‘8 F. 630. 

33 C.J. p 716 note 89. 

Allegation of place of offense in in¬ 
dictment or information for par¬ 
ticular offenses see infra §§ 327- 
337. 

84. Wis.—State v. Hickok, 62 N.W. 
934, 90 Wis. 161. 

33 C.J. p 716 note 90. 

85. Ky.—^Howard v. Commonwealth, 
148 S.W.2d 336, 285 Ky. 486. 

33 C.J. p 717 note 91. 

88. Va.—Savage’s Case, 5 S.E. 565, 
.84 Ya. 619. 

33 C.J. p 717 note 92. 


87. Or.—State v. Aplin, 160 P. 538, 
81 Or. 621. 

Tex.—^Patterson v. State, Cr., 90 S. 
W. 31. 

88. Ind.—^Donovan v. State, 83 N.E. 
744, 170 Ind. 123. 

33 C.J. p 717 note 93. 

83. N.D.—State v. Stanley, 164 N.W. 
702, 38 N.D. 311. 

90. W.Va.—State v. Boggess, 15 S. 

E. 423, 36 W.Ya. 713. 

33 C.J. p 718 note 6. 

*91. Kan.—State v. Chiles, 67 P. 8'84, 
64 Kan. 453. 

33 C.J. p 718 note 10. 

Allegation of time as to indictment 
or information for particular of¬ 
fenses see infra §§ 327-33*7. 

92. S.D.—State v. Humphrey, 176 N. 
W. 39, 42 S.D. 612. 

33 C.J. p 718 note 10. 

93. Ala«^—Clements v. State, 166 So. 
585, 26 Ala.App. 222. 

W.Va.—'State v. Bermawitz, 127 S.E. 

494, 98 W.Ya. 637. 

33 C.J. p 718 note 10. 
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94. Ala.—Clements v. State, 166 So. 
585, 26 Ala.App. 222. 

W.Ya.—State v. Bermawitz, 127 S.E. 

494, 98 W.Ya. 637. 

33 C.J. p 718 note 10. 

95. W.Va.—State v. Bermawitz, su¬ 
pra. 

33 C.J. p 718 note 10. 

se. Minn.—State v. Lavake, 6 N.W. 

339, 26 Minn. 526, 37 Am.R. 415. 

33 C.J. p 718 note 10 [e]. 

97. Mass.—'Commonwealth v. Man¬ 
ning, 42 N.E, 95, 164 Mass. 647. 
'33 C.J. p 718 note 10 [g]. 

9a Va.—Shiflett v. Commonwealth, 
77 S.E. 606, 114 Ya. 876. 

33 C.J. p 718 note 10 [b]. 

99. Ala.—^Ex parte State, 93 So. 883, 
207 Ala. 656. 

33 C.J. p 718 note 10 [c]. 

Becent statute inapplicable 
Where the offense charged does 
not come within a recently adopted 
statute, an indictment need not al¬ 
lege whether the act was committed 
before or after the date of such 
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succession of acts not limited to any particular day, 
it is proper to lay the offense with a continuando.^ 

§ 314, - Purpose of Sale or Other Act 

An indictment or information for a liquor violation 
usually need not state the purpose of the act constitut¬ 
ing the offense, unless it is a material element thereof. 

The purpose of accused in making tlie sale or 
gift or doing the act for which he is prosecuted 
ordinarily need not be stated in the indictment or 
in formation,2 although the rule is otherwise where 
the purpose or intention with which the sale or 
gift is made or the act is done constitutes a material 
element of the offense.^ 

§ 315. -Violation of Local Regulations 

In a prcsecution for violating a local liquor regula¬ 
tion, the essential elements of an offense under such reg¬ 
ulation, rather than under the general liquor law, must 
be alleged in the indictment or information, unless it is 
otherwise provided by statute. 

Unless it is otherwise provided by statute,^ where 
an indictment, information, affidavit, or complaint 
is intended to charge a violation of a local statute 
or regulation, or of a municipal ordinance, it must 
be framed with special reference thereto rather 


than to the general liquor law,5 and must contain 
such allegations as to bring the case plainly within 
the terms of the law on which it is based, either in 
the language of such local statute, regulation, or 
municipal ordinance, or its equivalent and an 
averment of the adoption of the ordinance alleged 
to have been violated has been required.^ 

The place where the offense is alleged to have 
occurred should be stated with sufficient certainty 
to inform accused of the particular transaction for 
which he is prosecuted,^ and the description nec¬ 
essary depends on the provisions of the particular 
ordinance or other local law on which the prosecu¬ 
tion is based likewise the time when the offense 
is alleged to have occurred must be stated with 
sufficient certainty as reasonably to notify accused 
of the charge.!® 

Under some statutes, a complaint charging a sale 
of intoxicating liquor in violation of a city ordi¬ 
nance need not allege that the liquor was sold for 
beverage purposes.!! In indictments for violations 
of local liquor laws, the sufficiency of the allegations 
describing the liquors in question and stating their 
character and properties generally depends on the 
provisions of the particular laws.!2 


statute.—Grimes v. State, 135 So. 
644, 24 Ala.App. 392. 

1. Me.—'State v. Jones, 98 A. 669, 
115 Me. 200. 

33 C.J. p 718 note 10 [d]. 

2. Or.—State v. Runyon, 124 P. 259, 
62 Or. 246. 

33 C.J. p 719 note 22. 

Allegation of purpose of act consti¬ 
tuting offense as to indictment or 
information for particular offens¬ 
es see infra §§ 327-337. 

3. Mo.—State v. Davis, 102 S.W. 
1103, 126 Mo.App. 235. 

33 C.J. p 719 note 23. 

4. Ala.—Mitchell v. State, 37 So. 
407, 141 Ala. 90. 

33 C.J. p 720 note 31. 

5. Ind.—^Frankfort v. Aughe, 15 N". 
E. 802, 114 Ind. 77. 

33 C.J. p 720 note 30. 

0. N.M.—City of Clovis ▼, Dendy, 
297 P. 141, 35 N.M. 347. 

33 CJ. p 720 note 30. 

Necessity of setting forth ordinance 

(1) It has been held that the sub¬ 
stance of the ordinance alleged to 
have been violated must be averred. 
—^Arnold v. Town of Hamilton, 109 
So. 896, 21 Ala.App. 648—Miller v. 
City of Andalusia, 107 So. 41, 21 
Ala.App. 253. 

(2) Under some statutes, however. 
It has been held that a complaint 
charging a violation of a city liquor 
ordinance need not set forth the sec¬ 
tion or ordinance alleged to have 


been violated, either in full or in 

substance.—City of Clovis v. Dendy, 

297 P. 141, 35 N.M. 347. 

Charges held snfSLcient 

Ala.—^Windham v. City of Andalusia, 
116 So. 900, 22 Ala.App. 407, cer¬ 
tiorari denied 116 So. 902, 217 Ala. 
450, rehearing denied 118 So. 739, 
218 Ala. 428. 

Cal.—People v. Draper, 22 P.2d 604, 
134 Cal.App.,Supp., 787. 

Fla.—Housh v. Anderson, IT'S So. 
621, 128 Fla. 713. 

N.M.—City of Clovis v. Dendy, 29’7 
P. 141, 35 N.M. 347. 

S.D.—City of Sioux Falls v, Fame- 
stad, 21 N.'W.2d 693. 

Wash.—City of Port Angeles v. 
Fisher, 226 P. 489, 130 Wash. 110. 

Charges held iusuffident 

La.—State v. Richards, 17 So.2d 567, 
205 La. 410. 

Md.—Hill V. State, 197 A, 795, 174 
Md. 137. 

7. Ala.—Rosenberg v. City of Sel¬ 
ma, 62 So. 742, 168 Ala. 195—Old¬ 
ham V. Town of Rogersville, 160 
So. 272, 26 Ala.App. 372—Miller 
V. City of Andalusia, 107 So. 41, 21 
Ala.App. 253—^Benjamin v. City of 
Montgomery, 78 So. 167, 16 Ala. 
App. 389. 

a N.M.—'City of Clovis v. Dendy, 
29‘7 P. 141, 35 N.M. 347. 

Necessity and sufficiency of allega¬ 
tions concerning place of offense 
generally see supra $ 312. 
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9. Cal.—^Bx parte Maldonado, 275 P. 
495, 97 Cal.App. 288. 

Public or semipublic place 
A complaint charging the violation 
of a city ordinance forbidding the 
possession of liquor in a public or a 
semipublic place must allege that 
possession was in such place.—^Ex 
parte Maldonado, supra—^Ex parte 
Hernandez, 220 P, 423, 64 €al.App. 
71. 

Needless particTilarity held not prej¬ 
udicial 

Md.—Simonson v. State, 122 A. 362, 
143 Md. 413. 

10. N.M.—City of Clovis v. Dendy, 
297 P. 141, 35 N.M, 347. 

Necessity and sufficiency of allega¬ 
tions concerning time of offense 
generally see supra § 313. 

11. N.M.—City of Clovis v. Dendy, 
supra. 

Necessity and sufficiency of allega¬ 
tions concerning purpose of act 
constituting offense generally see 
supra § 314. 

12. Md.—Hill V. State, 197 A, 795, 
174 Md. 137. 

Necessity and sufficiency of descrip¬ 
tion of liquor involved in offense 
generally see infra S 31*8, 
Description held sufficient 
Md.—^Hlll V, State, supra. 

Statement of potability held unnec¬ 
essary 

Minn.—City of Duluth v. Siden, 210 
N.W. 394, 168 Minn. 467. 
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Although an indictment charging the violation 
of a local liquor law need not negative matters of 
defense under such law which do not form a part 
of the offense,and a complaint charging the vio¬ 
lation of a city ordinance need not negative ex¬ 
ceptions or provisos separable from the description 
of the offense charged and not stated as an element 
thereof,where the exception or proviso forms a 
portion of the definition of the offense and is an 
essential element thereof such exception or proviso 
must be negatived.i^ 

§ 316. -As to Local Option Laws 

a. In general 

b. Matters as to election 

a. In G-eneral 

An indictment or information for the vioiation of a 
iocal option law must clearly allege the essential ele¬ 
ments of an offense within such law. 

An indictment or information for the violation 
of a local option law should clearly allege the es¬ 
sential elements of an offense under such law so 
as to apprise accused of the crime with which he 
is charged and enable him to prepare his defense.!® 
Thus an indictment or information under a local op¬ 
tion law must clearly aver facts showing that the 
alleged offense was committed in a district or lo¬ 
cality where such law was in force.i7 

As long as the local option law is in force, an 
indictment cannot be well drawn under the general 
law;!® but, after the repeal of a local option law, 
it has been held that the general law revives and 
forms the basis for indictments, and that recitals of 


the local option law, in an indictment found after 
its repeal, may be treated as surplusage.!® Where 
an indictment for a violation of a local option law 
alleges that the area wherein the alleged offense 
was committed was governed by the local option 
law*, it is not necessary to allege negatively that 
the law has not been repealed.^® Under a liquor 
control act whereby counties may vote the reten¬ 
tion of a prior prohibition law, it has been held that 
a complaint charging a liquor violation in a county 
which had voted the retention of such prohibition 
law need not specify whether the alleged violation 
was committed before or after the enactment of the 
liquor control act.^! 

Where the charge is the sale of liquor without a 
license, it has been held that it must be stated 
whether the area where the offense is alleged to 
have been committed is one in which such sale 
could be made by a licensed person under the local 
option law,22 and that an information charging the 
sale of liquor without a license in a dry area is 
invalid.2® However, where it is unlawful for one 
authorized to sell certain liquors for consumption 
on. the premises to keep other liquors there, an in¬ 
formation charging the unlawful possession of a 
prohibited liquor by a legally authorized dealer 
need not state that the area in which accused was 
licensed was one in which the permitted liquors 
could be legally sold by one authorized to do so.^^ 
It has been held that an indictment for selling liq¬ 
uor in a local option district need not allege that 
the sale was made without a license, where no li¬ 
cense could legally be granted to sell in such a dis¬ 
trict.®® Where the law relating to the sale of in¬ 


is. Md.—Hill V. state, 197 A. 795, 
174 Md. 137. 

Necessity for negativing defenses in 
indictments generally see infra § 
323. 

Negativing license nnnecessary 
Under a local law permitting a li¬ 
censed individual to sell certain liq¬ 
uor of a specified alcoholic content, 
an indictment charging an unlawful 
sale of such liquor need not negative 
the fact that it could have been sold 
by one duly licensed, and a reference 
to a license, in such indictment, is 
surplusage.—Hill v. State, supra. 

14. Minn.—City of Duluth v. Siden, 
210 N.W. 394, 168 Minn. 467—State 
V. La Due, 205 N.W. 450, 164 Minn. 
499. 

15. Wash.—City of Spokane v. 
Karlestpn, 242 P. 3-89, 137 Wash. 
414. 

le. Ill.—^People V. Ross, 243 Ill.App. 
427. 

Tex.—^Ex parte Clinnard, 169 S.W.2d 
181, 145 Tex.Cr. 460—McBride v. 


State, 129 S.W.2d 315, 137 Tex.Cr. 
236. 

Information held sufficient 

Tex.—Linthicum v. State, 116 S.W. 
2d 714, 134 Tex.Cr. 608. 

17. Ky.—Sipple v. Commonwealth, 
190 S.W.2d 354, 300 Ky. 725—How¬ 
ard V. Commonwealth, 148 S.W. 2d 
336, 285 Ky. 486. 

Tex.—Offleld v. State, 75 S.W.2d 882, 
127 Tex.Cr. 237, followed in Hilter- 
brand v. State, 75 S.W. 2d 884, 
Shuffleld V, State, 75 S.W.2d 885, 
Heald v. State, 77 S.W.2d 1109, 
Jones V. State, 79 S.W.2d 1116, 
and Page v. State, 80 S.W.2d 1116 
—^Patterson v. State, Cr., 90 S.W. 
31. 

33 C.J. p 720 note -32. 

Necessity for alleging place of of¬ 
fense generally see supra § 312. 

18. Miss.—State v. Vandenburg, 28 
So. 835. 

19. Dak.—^Territory v. Pratt, 43 N. 
W. 711, 6 Dak. 4-83. 

20. Tex.—Stevens v. State, 110 S. 
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■W.2a 906. I’SS Tex.Cr. 333, followed 
in Wooldridge v. State, 111 S.W.2d 
248, 133 Tex.Cr. 386. 

33 C.J. p 720 note 35. 

Necessity for negativing defenses 
generally see infra § 323. 

21. Ala.—Haire v. State, 17*8 So. 897, 
2$ Ala.App. 91. 

Necessity of alleging time of offense 
generally see supra § 313. 

22. Tex.—^Brown v. State, 79 S.W.2d 

1090, 128 Tex.Cr. 80—Kirby v. 

State, 72 S.W.2d 286, 126 Tex.Cr. 
434. 

Requisites and sufficiency of indict¬ 
ments and informations for unlaw¬ 
ful sales generally see infra § 337. 

23. Tex.—^Austin v. State, 103 S.W. 
2d 384, 132 Tex.Cr. 143. 

24. Tex.—Gripon v. State, 100 S.W. 
2d '365, 181 Tex.Cr. 495. 

25. Ky.—Reynolds v. Common¬ 
wealth, 49 S.W. 969. 106 Ky. 37, 20 
Ky.L. 1681. 

■33 C.J. p 726 note 12 [a] (1). 
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toxicating liquors distinguishes between local op¬ 
tion and other territor}^, as to the fine for selling 
without a license, an indictment for selling without 
a license should allege whether the sale occurred 
within or out of local option territory.^® An in¬ 
dictment against a carrier for the delivery of liquor 
in prohibited territory is sufficient, although it 
charges that the delivery was made in a county 
where the local option law was in force, when, in 
fact, the sale of liquor was prohibited by a special 
act.27 

Where it is not a material element of the ofifense 
charged, the purpose of accused in committing the 
act constituting the violation of the local option law 
need not be alleged 8 but, where such purpose is 
a material ingredient of the ofifense charged, it 
must be alleged.^^ Sq too, where it is not a mate¬ 
rial element of the ofifense charged, the kind of 
liquor involved in the ofifense need not be alleged.^® 
Under some local option laws, where an indictment 


or information characterizes the liquor involved in 
the alleged ofifense as intoxicating, it need not state 
the alcoholic content thereof,but, where it does 
state the alcoholic content of the liquor, which is 
sufficient to be in violation of the law, it need not 
allege it to be intoxicating.^^ 

It has been held that an indictment charging a 
sale of intoxicating liquor in local option territory 
must set forth the name of the purchaser, if known, 
or, if unknown, that fact must be stated as an ex¬ 
cuse for not giving it.^^ An indictment drawn un¬ 
der a local option law containing a general pro¬ 
hibition against the sale of intoxicating liquor need 
not allege a sale to a mi nor.^4 
It is not necessary to negative an exception or 
proviso contained in a local option statute creating 
and defining the ofifense charged where such ex¬ 
ception or proviso is separable from the description 
of the ofifense and is not stated as an element there¬ 
of.^® 


2S. Tex.—Cousins v. State, 79 S.W. 
649, 46 Tex.Cr. 87. 

27. Ky.—^Adams Express Co. v. 
•Commonwealth, 192 S.W. 66, 174 
Ky. 296. 

28. Tex.—Terry v. 'State, 128 S.W.2d 
1202, 137 Tex.Cr. 325. 

N’ecessity of alleging purpose of act 
constituting offense generally see 
supra § 314. 

Purpose of sale 

(1) Under a statute prohibiting 
the sale of intoxicating liquor In a 
dry area, an Information charging an 
unlawful sale need not allege that 
the sale was made for beverage pur¬ 
poses.—Terry v. State, supra. 

(2) It is not necessary for an in¬ 
dictment for selling liquors in vio¬ 
lation of the local option law to al¬ 
lege that such sale was made with 
the purpose of evading the law, 
even in a case where the sale was in 
fact a sham gift.—McMillan v. 
State, 18 Tex.App. 376. 

29. Ky.—^McWhorter v. Common¬ 
wealth, 172 S.W.2d 628, 294 Ky. 
857. 

Purpose of possession 

(1) Indictment or information 
charging an unlawful possession of 
intoxicating liquor held insufficient 
for failure to allege that the liquor 
was kept for sale. 

Ky.—McWhorter v. Commonwealth, 
supra—Baker v. Commonwealth, 
143 S.W.2d 842, 284 Ky. 92. 

Tex.—Jones v. State, 9'8 S.W.2d 208, 
131 Tex.Cr. 264. 

(2) It is sufficient to charge the 
possession of Intoxicating liquor in 
a dry area for sale without alleging 
that such possession was for bev¬ 
erage purposes.—Wilcoxson v. State, 
116 S.W.2d 734, 134 Tex.Cr. 586. 


Purpose of sale 

Under a local option statute de¬ 
nouncing the sale of intoxicating 
liquor for beverage purposes and 
permitting certain sales for other 
purposes, an information charging 
the sale of intoxicating liquor in dry 
territory must allege that the liquor 
was sold for beverage purposes.— 
State V. Boogan, 175 So. 66, 187 La. 
577—State v. Pridgen, 176 So. 63, 1'87 
•La. 569. 

Purpose of transportation 

Indictment for the unlawful trans¬ 
portation of intoxicating liquor held 
insufficient for failure to allege that 
the liquor was being transported for 
sale, loan, or barter in dry territory. 
—Settles V. Commonwealth, 171 S. 
W.2d 999, 294 Ky. 403. 

30. Tex.—Wilcoxson v. State, 117 
S.W.2d 112, 135 Tex.Cr. 99. 

Necessity for describing and stating 
properties of liquor involved in 
offense generally see infra § 318. 
Contents of mixture 
An indictment for selling, *‘splrit- 
uous, vinous, and malt liquors, and 
a mixture thereof,*’ in violation of a 
local option law, is not defective for 
failing to specify whether the mix¬ 
ture contained all or only one or 
more of the liquors named.—^Dowdy 
V. Commonwealth, 101 S.W. 338, 31 
Ky.L. 33. 

31. Tex.—Terry v. State, 128 S.W.2d 

1202, 137 Tex.Cr. •325—Pain v. 

Slate, Cr., 115 S.W.2d 638. 

32. Tex.—Wilcoxson v. State, 117 S. 
W.2d 112, 136 Tex.Cr. 99. 

33. Ky.—^Bingham v. Common¬ 

wealth, 192 S.W.2d 479—Sprinkles 
V. Commonwealth, 191 S.W.2d 218 
—Johnson v. Commonwealth, IS-l 
S.W.2d 212, 299 Ky. 72. 
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Necessity for designating and de¬ 
scribing: 

Other party to transaction consti¬ 
tuting offense generally see in¬ 
fra § 321. 

Purchaser of liquor generally see 
infra § 337. 

34. Md.—Redmond v. State, 141 A. 
383, 155 Md. 13. 

35. Ga.—Barfield v. State, 1 S.E. 
2d 47, 59 Ga.App. 383. 

La.—State v. White, 197 So. 745, 195 
La. 1028. 

Tex,—^Anderson v. State, Cr., 181 S. 
W.2d 78—Thomas v. State, 114 S. 
W.2d 562, first case, 134 Tex.Cr. 
200—Hebert v. State, 114 S.W.2d 
549, 134 Tex.Cr. 112—Bonner v. 

State, 112 •S.W.2d 187, 133 Tex.Cr. 
424—Gribble v. State, 111 S.W.2d 
276, 133 Tex.Cr. 367—Park v. State, 
111 S.W.2d 249, 133 Tex.Cr. 375— 
Eogle V. State, 111 S.W.2d 246, 
133 Tex.Cr. 312—Jarvis v. State, 
110 SW.2d 1164, ^133 Tex.Cr. 361— 
Wood V. State, 109 S.W.2d 756, 
133 Tex.Cr. 176—Taylor v. State, 
106 •SW.2d 1056, 132 Tex.Cr. 617— 
Morris v. State, 106 S.W.2d 314, 
132 Tex.Cr. 563—Parker v. State, 
106 S.W.2d 313, 132 Tex.Cr. 567— 
Baker v. State, 106 S.W.2d 308, 
132 Tex.Cr. 527, followed in 106 
S.W.2d 312, 132 Tex.Cr. 654. 

33 C.J. p '726 note 12 [d] (2). 
Necessity for negativing exceptions 
contained in liquor statutes gener¬ 
ally see infra § 325. 

Private residence 

Where, under the statute, a pri¬ 
vate residence Is the only exception 
to the provision prohibiting the 
storing and possession of intoxicat¬ 
ing liquors in dry territory, and not 
even a private residence is excepted 
when it is used as a place of public 
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An indictment for violating the local option law 
against an agent of the company supplying the liq¬ 
uor should directly charge accused with the of¬ 
fense, without alleging his agency,^® An indict¬ 
ment for pursuing the business of selling liquor in 
violation of the local option law may charge that 
a sale was made to a person receiving the liquor 
and paying the price, although others contributed 
to the price.S7 

b. Matters as to Election 

Although, under some statutes, an indictment or 
information for a violation of a local option law must 
show that an election was duly held resulting in the 
prohibition of the act complained of, under other stat¬ 
utes, this is unnecessary. 

Although, under some statutes, an indictment for 
a violation of a local option law need not allege 


that a vote was taken or an election held in the ter¬ 
ritory where the offense is alleged to have been 
committed,3 8 it has been held that the indictment 
or information must show that an election was duly 
held in the county where the act complained of was 
committed, that the election resulted in the prohi¬ 
bition of such act, and that the result of such elec¬ 
tion was duly published.39 It has also been held 
that it is not necessary to allege, in terms, that the 
commissioners* court canvassed the returns of an 
election and declared the result, an allegation that 
the commissioners* court made an order prohibiting 
the act complained of being broad enough to em¬ 
brace that proposition,^® and, further, that an al¬ 
legation that the commissioners* court passed an or¬ 
der declaring the result of an election and prohibit¬ 
ing the act complained of,^l after canvassing the 


resort, an information charging the 
keeping of intoxicants in a private 
residence must also charge that such 
residence was a place of public re¬ 
sort, but, where the charge is stor¬ 
ing in other than a private residence, 
it is immaterial whether the place is 
a public resort or not, and such an 
allegation is unnecessary.—People v. 
Liabbe, 168 N.W, 451, 202 Mich. 513. 

36. Tex.—Weil v. State, 90 S.W. 644, 
•48 Tex,Cr. 603. 

37. Tex.—Jones v. State, 174 S.W. 
349, 76 Tex.Cr. 239. 

38. Ky.—Sipple v. Commonwealth, 
190 •S.W.2d 354, 300 Ky. 725. 

Trnder the prior law, it was held 

that an indictment for a violation of 
a local option law must aver that 
an election was duly held prohibit¬ 
ing the act complained of in the ter¬ 
ritory where the offense is alleged 
to have been committed.—Johnson v. 
Commonwealth, 184 S.W.2d 212, 299 
Ky. '72. 

39. Tex.—Gallagher v. State, 151 S. 
W.2d 819, 142 Tex.Cr. 133—Whit¬ 
mire V. State, 94 S.W.2d 742, 130 
Tex.Cr. 372. 

FartictQar form reanired 

(1) It has been stated that an in¬ 
formation charging a violation of a 
local option law must allege that an 
election was held under an order of 
the commissioners* court to deter¬ 
mine whether the act complained of 
should be prohibited, that the com¬ 
missioners* court canvassed the elec¬ 
tion returns and declared the result, 
and that the result was published as 
required by the law in force at the 
time of the election.—^McCuistian v. 
State, 102 S.W.2d 415, 132 Tex.Cr. 
47—Alexander v. State, 102 S.W.2d 
209, 132 Tex.Cr. 1. 

(2) However, it has also been held 
that such form need not be followed. 
—Carpenter v. State, 135 S.W.2d 
1002, 13‘8 Tex.Cr. 354. 


Indictment or information held suffi¬ 
cient 

(1) To charge the offense of pos¬ 
sessing intoxicating liquor in a dry 
area for the purpose of sale.—Steele 
V. State, 117 S.W.2d 74, 134 Tex.Cr. 
620—Waltrip v. State, 114 S.W.2d 
555, 134 Tex.Cr. 202. 

<2) To charge the offense of sell¬ 
ing Intoxicating liquor in a dry area. 
—^Weeks v. State, 143 S.W.2d 956, 
140 Tex.Cr. 246—Carpenter v. State, 
135 S.W.2d 1002, 138 Tex.Cr. 354. 

(3) To charge the offense of trans¬ 
porting intoxicating liquor in a dry 
area.—^Humphreys v. State, 99 S.W. 
2d 600, 131 Tex.Cr. 383. 

Indictment or information held in¬ 
sufficient 

(1) To charge the offense of pos¬ 
sessing intoxicating liquor in a dry 
area for the purpose of sale.—Gal¬ 
lagher V. State, 151 S.W.2d 819, 142 
Tex.Cr. 133—Wilcoxson v. State, 116 
S.W.2d '404, 134 Tex.Cr. 588—Hardy 

V. State, 113 S.W.2d 918, 133 Tex.Cr. 
619—Bairrington v. State, 104 S.W. 
2d 861, 132 Tex.Cr. 325—Jackson v. 
State, 103 S.W.2d 742, 132 Tex.Cr. 167 
—Bell V. State, 101 S.W.2d -558, 131 
Tex.Cr. 571—^Hardin v. State, 101 S. 

W. 2d 265, 131 Tex.Cr. 587—Kight v. 
State, 101 S.W.2d 258, 131 Tex.Cr. 
■590—Pond v. State, 101 S.W.2d 247, 
131 Tex.Cr. 559—Magee v. State, Cr., 
101 S.W.2d 236 (first case)—Magee 
V. State. Cr., 101 S.W.2d 236 (sec¬ 
ond case)—Shaffer v. State, 99 S.W. 
2d 929, 131 Tex.Cr. 427—Fox v. State, 
99 S.W.2d 925, 131 Tex.Cr. 410—Ter¬ 
rell V. State, 99 S.W.2d 304, 131 Tex. 
Cr. 366—Greenway v. State, 98 S.W. 
2d 1000, 131 Tex.Cr. 313—Coleman 
V. State, 97 S.W.2d 701, 131 Tex.Cr. 
213—Grady v. State, 97 S.W.2d 472, 
131 Tex.Cr. 156—Whitmire v. State, 
94 S.W.2d 742, 130 Tex.Cr. 372. 

(2) To charge the offense of sell¬ 
ing intoxicating liquor in a dry area. 
—Trapp V. State, 167 S.W.2d 625, 145 
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Tex.Cr. 236—Brown v. State, 117 S. 
W.2d 107, 135 Tex.Cr. 3—Jackson v. 
State, 111 S.W.2d 256, 133 Tex.Cr. 360 
—Ballew V. State. 106 S.W.2d 284, 
132 Tex.Cr. 534—Monzingo v. State, 
106 S.W.2d 282, 132 Tex.Cr. 545- 
Blank v. State. 106 S.W.2d 277, 132 
Tex.Cr. 535—Barker v. State, 103 S. 
W.2d 155, 132 Tex.Cr. SO—Wilson v. 
State, 102 S.W.2d 1057, 132 Tex.Cr. 
156—Campbell v. State. 102 S.W.2d 
215, first case. 132 Tex.Cr. 40—Camp¬ 
bell V. State, 102 S.W.2d 215, second 
case, 132 Tex.Cr. 41—Wilkinson v. 
State, 101 •S.W.2d 569, 131 Tex.Or. 
624—Hardin v. State, 101 S.W.2d 264, 
131 Tex.Cr. 588—^McKinney v. State, 
100 S.W.2d 358, 131 Tex.Cr. 508— 
Cutler V. State, 99 S.W.2d 930, 131 
Tex.Cr. 405—Shaffer v. State, 99 S. 
W.2d 929, 131 Tex.Cr. 427—Scott v. 
State, 99 ■S.W.2d 920, 131 Tex.Cr. 426 
—Malchoff V. State, 99 S.W.2d 917, 
131 Tex.Cr. 415—^Brooks v. State, 98 
S.W.2d 999, 131 Tex.Gr. 329—Kelly 
V. State, 98 S.W.2d 998, 131 Tex.Cr. 
318—Grady v. State, 97 S.W.2d 472, 
131 Tex.Cr. 156—^Johnson v. State, 95 
S.W.2d 419, 130 Tex.Cr. 523-Schmidt 
V. 'State, 94 S.W.2d 743, 130 Tex.Cr. 
369. 

(3) To charge the offense of trans¬ 
porting intoxicating liquor in a dry 
area.—Bearden v. State, 102 S.W.2d 
204, 132 Tex.Cr. 39—^Hood v. State, 
100 S.W.2d 1014, 131 Tex.Cr. 500. 

40. Tex.—Boyd v. State, 117 S.W.2d 
457, 135 Tex.Cr. 123—Wilcoxson v. 
State, 117 S.W.2d 112, 135 Tex.Cr. 
99—^Wilcoxson v. State, 116 S.W. 
2d 406, 134 Tex.Cr. 591—^Wilcoxson 
V. State, 11-6 S.W.2d 404, 134 Tex. 
Cr. 588—Taylor v. State, 115 S.W. 
2d 952, 134 Tex.Cr. 403—^Thompson 

V. State, 115 S.W.2d 950, 134 Tex. 
Cr. 405—Troutman v. State, 114 S. 

W. 2d 1176, 134 Tex.Cr. 408, mo¬ 
tion denied 115 S.W.2d 916, 134 
Tex.Cr. 408—^Holloway v. State, 
110 S.W. 745, 53 Tex.Cr. 277. 

41. Tex.—^Mason v. State, 110 S.W. 
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votes of the citizens in such election,^2 is sufficient 
to show that the election resulted in favor of pro¬ 
hibiting such act. 

Where it is unlawful to possess intoxicating liq¬ 
uor for the purpose of sale in an area where such 
sale has been prohibited as a result of a local op¬ 
tion election, it has been held that an information 
charging an unlawful possession of intoxicating liq¬ 
uor for the purpose of sale in such area need not 
state that the election was held to determine wheth¬ 
er such possession should be prohibited.'*^ Where 
the possession of certain intoxicating liquors is ille¬ 
gal except in counties that have voted to legalize 
such possession, an indictment charging the unlaw¬ 
ful possession of such liquor in a dry county is suf¬ 
ficient** 

Where the sale of intoxicating liquor is prohib¬ 
ited as the result of a local option election, and an¬ 
other election is subsequently held with the same 
result, an indictment charging a sale in violation of 
either election is valid.*® So too, where there have 
been two local option elections in a county, an in¬ 
formation for a violation of the local option law is 
not insufficient because it does not allege which 
election is relied on.*® 

§ 317. Allegations as to Liquor 

Particular matters relating to allegations as to 
liquor in indictments and informations for viola¬ 


48 C.J.S. 

tions of the liquor laws are discussed in detail in 
the sections immediately following. 

Examine Pocket Parts for later cases. 

§ 318. - Description and Properties 

It is generally sufficient in indictments and infor¬ 
mations for violations of the liquor laws to describe the 
liquors in question in the language of the statutes de¬ 
nouncing the offense. 

In indictments for violations of the liquor laws, 
the sufficiency of the allegations describing the liq¬ 
uors in question and stating their character and 
properties depends largely on the provisions of 
the statutes under which the prosecutions are 
brought, and the description of the liquor in ques¬ 
tion must be sufficient to show a violation of the 
statute under which prosecution is brought.**^ Or* 
dinarily an indictment or information is sufficient 
where it follows the language of the statute which 
defines and describes the offense,*® but the exact 
language of the statute need not be employed if 
words of similar import are used.*® 

Intoxicating character of liquor. As a general 
rule the intoxicating properties of the liquor in 
question must appear from the language employed 
in the indictment,®® although it is not necessary that 
it should be charged in terms that such liquor is in¬ 
toxicating.®! Where the indictment names the 
particular kind of liquor sold, possessed, or manu* 
factured, it must further allege that it was intoxi¬ 
cating liquor, or spirituous or malt liquor, or oth¬ 
erwise, according to the statute,®® unless the arti- 
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Sd 1153, 133 Tex.Gr. 366—Price v. 
State, 109 S.W.2d 198, 133 Tex.Cr. 
152. 

42. Tex.—^Mason v. State, 110 S.W. 
2d 1153, 133 Tex.Cr. 366. 

43. Tex.—^Phariss v. State, 131 S. 
W.2d 965, 137 Tex.Cr. 469—Rock- 
holt V. State, 126 S.W.2d 488, 136 
Tex.'Cr. 479—French v. State, 112 
S.'W.2d 719, 133 Tex.Cr. 524—Fer¬ 
guson V. State, 110 S.W.2d 61, 133 
Tex.Cr. 260. 

44. Ga.—Garter v. State, 5 S.E.2d 
244, 60 Ga.App. 768. 

45. Tex.—Elam v. State, 220 S.W. 
332, 87 Tex.Cr. 190. 

33 C.J. p 721 note 36. 

46- Tex.—^Riggs v. State, Cr., 96 S. 
W. 25. 

47. Tex.—^Zimmerman v. State, 105 
S.W.2d 259, 132 Tex.Cr. 478. 

48. Ala.—^Johnson v. State, "OS So. 
375, 18 AlaApp. 503. 

Ill.—People V. Alfano, 153 N.B. 729, 
322 Ill. 384, 

La.—State v. Landry, 109 So. 772, 
161 La 948. 

Mo.—State v. Fenley, 275 S.W. 36, 
309 Mo. 620—State v. Pike, App„ 


2'82 S.W. 1043—State v. Smith, 
App., 261 S.W. 696, 

Tex.—Phillips v. State, 251 S.W. 811, 
94 Tex.Cr. 495. ' 

Wash,—State v. Eckert, 21 P.2d 1035, 

173 Wash. 93. 

33 C.J. p 721 note 39. 

49. Md.—HUl V. State, 197 A. 795, 

174 Md, 137. 

5a Ind.—^Hedges v. State, 142 N.B. 
13, 194 Ind. 122. 

Me.—State v. Beliveau, '96 A. 779, 
114 Me. 477. 

33 C.J. p 722 note 46. 

£iq.xLor8 XLot intozloatiiifir per se 
(1) In the case of mixtures and 
liquids which are not intoxicating 
per se, it generally is necessary to 
allege that they violate the statu¬ 
tory per cent of alcoholic content or 
that they are Intoxicating, and are 
fit for beverage purposes. 

U.S.—Picalas v. XI. S., C.CA..W.Va., 
'33 P.2d 1022. 

Ill.—^People v. Lewis, 149 N.B. '817, 
319 Ill. 154. 

Ind.—Carson v. State, 182 N.B. 246, 
204 Ind. 208. 

Mont.—State v. Sedlacek, 239 P. 1002, 
74 Mont. 201. 


Okl.—Ponder v. State, 126 P.2d 287, 
74 Okl.Cr. 360—^Maladin v. State, 
113 P.2d 201, 72 Okl.Cr. 80—Smith 
V. State, 238 P. 233, 31 OkLCr. 242 
—Cox V. State, 236 P. 436, 30 Okl, 
Cr. 413—Jerome v. State, 229 P. 
527, 28 OkLCr. 131. 

S.D.—State v. Runyan, 207 N.W. 482, 
49 S.D. 406. 

(2) Indictments held insufficient. 
—Bradley v. State, 281 P. 983, 45 
OkLCr. 91—Elmore v. State, 268 P. 
1115, 40 OkLCr. 337—Ex parte Sneed, 
259 P. 156, 38 Okl.Cr. 81—Rouney v. 
State, 240 P. 142, 32 OkLCr. 111. 
VideUcet 

Such an allegation may be proper¬ 
ly laid under a videlicet. 

Ala.—^Noltey v. State, 144 So. 45’7, 
225 Ala. 6*84. 

Ky .—Kenny v. Commonwealth, 277 
S.W. 480, 211 Ky. 349. 

OkL—Wofford V. State, 242 P. 1066, 
•33 Okl.Cr. 344. 

33 CJ. p 722 note 48. 

51. U.S.—U. S. V. Brunett, D.C.Mo., 
53 F.2d 219. 

33 C.J. p 722 note 47. 

52. Ky.—^Vanmeter v. Common¬ 

wealth, 284 S-W. '80, 214 Ky. 797— 
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cle named is a liquor of the intoxicating properties 
of which the courts will take judicial notice.®^ 
Where, however, the statute expressly prohibits 
the sale, manufacture, or possession of a particular 
liquor or class of liquors, it is not necessary to al¬ 
lege that the particular liquor or class of liquors, 
the sale, manufacture, or possession of which is 
forbidden, is intoxicating.If the indictment de¬ 
scribes the liquor sold or possessed as being of a 
certain general class as '"spirituous liquor,” "malt 
liquor” or "vinous liquor,” and in this respect fol¬ 
lows the language of the statute, it is not necessary 
further to allege that it was intoxicating.^S Liq¬ 
uors which are not actually intoxicating, but which 
the statute declares shall be considered intoxicat¬ 
ing within the meaning of the law, may be de¬ 
scribed as "intoxicating” in an indictment on that 

statute.56 


Kind of liquor. Where the manufacture, posses¬ 
sion, transportation, or sale of intoxicating liquor 
is prohibited by a statute couched in general terms, 
as a general rule an indictment or information for 
such an offense need not specify the particular kind 
of liquor which the prosecution expects to prove 
at the trial. It may describe the liquor as "intoxi¬ 
cating” liquor or use any other general term em¬ 
ployed in the statute or of similar import, without 
naming any particular liquor,and this rule has 
been enacted by statute in some jurisdictions.^^ 
Where the statute prohibits the unlawful or unli¬ 
censed manufacture, possession, transportation, or 
sale of "spirituous, vinous, or malt liquors,” it has 
been held that the particular liquor in question 
need not be named in the indictment by any of 
those terms, it being sufficient to allege generally 
that the prohibited act related to "intoxicating liq¬ 
uor ;”59 but there is also authority to the con- 


Johnson v. Commonwealth, 280 S. 
W. 474, 213 Ky. 68—Vanmeter v. 
Commonwealth, 273 S.W. 36, 209 
Ky. 485. 

33 C.J. p 721 note 42. 

53. Ala.—Dixon v. State, 124 So. 
506, 23 Ala.App. 279, certiorari de¬ 
nied 124 So. 507, 220 Ala. 220. 

Mo.—State v. Martin, 292 S.W. 39. 
Okl.—Hill V. State, 272 P. 490, 41 
Okl.Cr. 266—Phelps v. State, 253 
P. 910, 36 Okl.Cr. 213. 

Tex.—Lamantia v. State, 113 S.W.2d 
186, 133 Tex,Cr. 573. 

33 C.J. p 721 note 43. 
liquors intoxicating^ per se. 

(1) Allegation that liquor was In¬ 
toxicating is unnecessary in prose¬ 
cution involving liquors intoxicating 
per se. 

Ga.—Beasley v. State, 17 S.E.2d 205, 
66 Ga.App. 109. 

Ill.—People V. Olive, 248 Ill.App. 220. 
Okl.—Haynes v. State, 284 P. 74, 45 
Okl.Cr. 172. 

(2) Where statute does not define 
Intoxicants, it has been held that 
liquors per se, such as brandy, gin, 
whisky, wine, and alcohol are intoxi¬ 
cating.—Maladin v. State, 113 P.2d 
201, 72 Okl.Cr. 80. 

54. Ga.—Cone v. State, 191 S.E. 250, 
184 Ga. 316. 

Miss.—Corpus Juris qnoted in Jones 
v. State, 118 So. 715, 716, 152 Miss. 
372. 

33 C.J. p 721 note 44. 

Alcohol 

Under a statute providing that any 
liquor made or used for beverage 
purposes, containing any alcohol, 
shall be deemed an alcoholic liquor, 
it is enough for an indictment to 
charge the making of a beverage, 
part of which was alcohol.—Love v. 
State, 117 So. 398, 22 Ala.App. 392, 
certiorari denied 117 So. 400, 218 
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Ala. 66—Lee v. State, 93 So. 59, 18 
Ala.App. 666. 

Maltose an ingredient 
Where the statute prohibits the 
sale or possession of all malted or 
fermented liquors in which maltose 
is a substantial ingredient, an indict¬ 
ment for a violation of the statute is 
not demurrable for a failure to al¬ 
lege that the liquor in question was 
intoxicating.—Young v. State, 144 S. 
B. 726, 167 Ga. 165. 

55. Ky.—^Napier v. Commonwealth, 
10 S.W.2d 813, 226 Ky. 224—Mid¬ 
dleton V. Commonwealth, 10 S.W. 
2d 812, 226 Ky, 220. 

33 C.J. p 722 note 45. 

56. Mass.—Commonwealth v. Tim¬ 
othy, 8 Gray 4'SO. 

R.I.—State V. McKenna, 17 A. 51, 16 
H.I. 398. 

57. U.S.—Hill V. TJ. a, C.C.A.Pla., 47 
F.2d 220. 

Ala.—Hayes v. State, 128 So. 774, 23 
Ala.App. 624, certiorari denied 128 
So, 776, 221 Ala, 389—Bynum v. 
State, 104 So, 834, 20 Ala.App. 619, 
certiorari denied Ex parte Bynum, 
104 So. 835, 213 Ala. 332. 

Cal.—Ex parte Baldwin, 259 P. 119, 
85 Cal.App. 165. 

Pla.—Brown v. State, 13 'So.2d 458, 
152 Fla. 853. 

Ga.—Lee v. State, 191 S.E. 256, 184 
Ga. 327—Williams v. State, App., 
36 S.E.2d 839. 

Ill.—People V. Duchow, 163 N.B. 352, 
331 Ill, 636—^People v. Alfano, 153 
N.E. 729, 322 Ill. 384—People v. 
Olive, 248 Ill.App. 220. 

Ind.—Coulter v. State, 164 N.E. 625, 
201 Ind. 40. 

Ky.—Vincent v. Commonwealth, 284 
S.W. 1071, 215 Ky. 278. 

La.—State v. Landry, 109 So. 772, 
161 La. 948. 

Md.— Corpus Juris cited in Thomas 
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V. state, 197 A. 296, '301, 173 Md. 
676. 

Mo.—state v. McCowan, 56 S.W.2d 
410, 331 Mo. 1214—State v. Hull. 
App., 8 S.W.2d 1075—State v. Cal- 
bert, App., 2*82 S.W. 106—State v. 
Stanley, 273 S.W. 139, 217 Mo.App. 
26—State v. Stewart, 271 S.W. 875, 
216 Mo.App. 644. 

S.D.—State v. Hoven, 195 N.W. 838, 
47 S.D. 50. 

33 C.J. p 722 note 57, p 723 note 60. 

58. Mont.—State v. Baker, 286 P. 
1113, 87 Mont. 295—State v. Knil- 
ans, 220 P. 91, 69 Mont. 8—State v. 
Jenkins, 213 P. 690, 66 Mont. 359— 
State V. Fredericks, 212 P. 495, 65 
Mont. 25. 

59. Mo.—State v. Varnon, 174 S.W. 
2d 146. 

Tex.—King v. State, 65 S.W.2d 773, 
125 Tex.Cr. 64—^King v. State, 65 
S.W.2d 772, 125 Tex.Cr. 63—Hack- 
ett V. State, 43 S.W.2d 112, 118 
Tex.Cr. 269—Bogan v. State, 22 S. 

W. 2d 944, 114 Tex.Cr. 468—Mireles 
V. State, 13 S.W.2d 868, 112 Tex.Cr. 
67—Black v. State, 12 SW.2d 1025, 
111 Tex.Cr. 328—Smith v. State, 9 
S.W.2d 340, 110 Tex.Cr. 497—Bur¬ 
gess V. State, 9 S.W. 2d 339, 110 
Tex.Cr. 494, followed in Williams 

V. State, 7 S.W.2d HIS, 110 Tex. 
Cr. 158—Meyer v. 'State, 299 S.W. 
269, 108 Tex.Cr. 77—^Holliman v. 
State, 299 S.W. 249, 108 Tex.Cr. 
92—Lenz v. State, 290 S.W. 167, 
106 Tex.Cr. 29—Taylor v. State, 
288 S.W. lO'SO, 105 Tex.Cr. 465— 
Klein v. State, 277 S.W. 1074, 102 
Tex.Cr. 256—Hahn v. State, 276 S. 

W. 287, 101 Tex.Cr. 491—Donald¬ 
son V. State, 260 S.W. ISo. 97 Tex. 
Cr. 217—Tremont v. 'State, 259 S. 
W. 583, 96 Tex.Cr. 672—Rambo v. 
State, 258 S.W. '827, 96 Tex.Cr. 387 
—Mayabb v. State, 255 S.W. 189, 
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trary.SO On the other hand, where traffic in vinous 
or malt liquors not over a specified alcoholic con¬ 
tent is not prohibited in counties which have not 
adopted local option, a general allegation of unlaw¬ 
ful traffic in intoxicating liquor or liquor capable 
of producing intoxication is insufficient.^^ Under 
statutes which differentiate between liquors intoxi¬ 
cating per se and other beverages which must be 
described, an allegation in the information of kind 
or character is necessary.^^ 

Percentage of alcohol. As a general rule it is 
not necessary, in averring the intoxicating charac¬ 
ter of the liquor in question, to state its per cent 
of alcohol,unless the per cent of alcohol is an 
essential ingredient of the offense.®^ Under a stat¬ 
ute making it an offense to sell, furnish, or possess 
an imitation of, or substitute for, liquor, contain¬ 


ing as much as a certain per cent of alcohol, an 
indictment must allege that such imitation or sub¬ 
stitute contains the per cent of alcohol prescribed 
by statute.®^ 

Potability. Ordinarily under the various liquor 
laws it is not necessary to charge that the liquor 
in question is potable as a beverage.^6 Where an 
indictment, under a statute defining intoxicating 
liquor to mean any distilled, fermented, spirituous, 
vinous, or malt liquors, of every kind, potable as 
a beverage, charges dealing in or manufacturing 
‘‘intoxicating liquor,” it has been held that it is not 
necessary to charge that such liquor is potable as a 
beverage,®*^ but, vrhere the statute does not pro¬ 
hibit all preparations containing in excess of a cer¬ 
tain per cent of alcohol, but applies only to “pota¬ 
ble” preparations, a failure to charge that the liquor 
in question is potable is fatal.^S 


95 Tex.Cr. 549—Nowells v. State, 
252 S.W. 550, 94 Tex.Cr. 571—San¬ 
chez V. State, 252 S.W. 548, 94 Tex. 
Cr. 606—Tucker v. State, 251 S. 
W. 1090, 94 Tex.Cr. 505—Wrigrht v. 
State, 251 S.W. 1063, 94 Tex.Cr. 
594. 

33 CJ. p 723 note 68. 

eo. Okl.—Byxbee v. State, 231 P. 
898, 29 Okl.Cr. 9—Furrh v. State, 
226 P. 1065, 27 Okl.Cr. 283. 

61. Tex.—Stein v. State, Cr., 81 S. 
■W.2d 533—Taylor v. State, Cr., 81 
S.W.2d 89—Page v. State, Or., 80 S. 
W.2d 1116—Townsend v. State, Cr., 
so S.W.2d 980—Jones v. State, Cr., 
79 S.W. 2d 1116—Heald v. State, 
Cr., 77 S.W.2d 1109—Shuffield v. 
State, Cr., 75 S.W.2d 885—Hilter- 
brand v. State, Cr., 75 S.W.2d 884 
—Offleld V. State, 75 S.W. 2d 882, 
127 Tex.Cr. 237, overruling Blundell 
V. State, 73 •S.W-2d 1043, 126 Tex. 
Cr. 660, Evans v. State, 73 S.W.2d 
537, 126 Tex.Cr. 579, and Butts v. 
State, 73 S.W.2d 96, 126 Tex.Cr. 
563. 

Spirituous licLuor 

Indictment for unlawful dealing in 
"‘spirituous" liquor or “whisky" is 
sufficient since either designation 
sufficiently differentiates liquor from 
beer or wine with permissible alco¬ 
holic content.—Buie v. State, 83 S.W. 
2d 996, 128 Tex.Cr. 667—Stevens v. 
State, 82 S.W.2d 148, 128 Tex.Cr. 531 
—White V. State, 81 S.W.2d 1117, 
128 Tex.Cr. 501—Kennedy v. State, 
78 S.W.2d 986, 128 Tex.Cr. 120. 

62. Okl.—Coburn v. State, Cr., 148 
P.2d 483—Ponder v. State, 126 P. 
2d 287, 74 Okl.Cr. 360. 

63. U.S.—Blaine v. U. S., C.C.A.Tex., 
29 P.2d 651, certiorari denied 49 
S.Ct. 342, 279 U.-S. 845, 73 L.Ed. 
990, and followed in, C.C.A.Ga., 
Duling V. Aderhold, 52 P.2d 10*33, 
and Hill v. Aderhold, 61 P.2d 1030. 


Cal.—People v. Haney, 279 P. 1054, 
100 CaLApp. 295. 

Ind,—Frey v. State, 147 N.E. 279, 196 
Ind. 359. 

La.—State v. Emerson, 2 So.2d 212, 
197 La. 783—State v. Lewis, 105 
So. 243, 159 La. 109—State v. Rod¬ 
gers, 94 So. 397, 152 La. 790. 

Mo.—State v. Pike, App., 282 S.W. 
1043—State v. Calbert, App., 282 
S.W. 106—State v. Martin, 280 S. 
W. 718, 222 Mo.App. 499—State v. 
Smith. App., 261 S.W. 696. 

Okl.—Cook V. State, 48 P.2d 863, 57 
Okl.Cr. 344—Phelps v. 'State, 253 
P. 910, 36 Okl.Cr. 213. 

Tex.—Terry v. State, 128 S.W.2d 
1202, 137 Tex.Cr. 325—Turner v. 
State, 255 S.W. 439. 95 Tex.Cr. 593 
—Phillips V. State, 251 S.W. 811, 
94 Tex.Cr. 495. 

Vt.—State V. Van Ness, 199 A. 759, 
109 Vt. 392, 117 A.L.R. 415. 

33 C.J. p 722 notes 65, 56. 

64. Md.—Hill V. State, 197 A. 795, 
174 Md. 137. 

Xu qzoess of legal Hmit 
Where beer of not more than four 
per cent alcoholic content by weight 
may be lawfully possessed, to be 
sufficient it is necessary to allege 
in the information that the beer had 
an alcoholic content in excess of 
four per cent.—^Hall v. State, Miss., 
24 ■So.2d 780. 

65. Okl.—^Ex parte Hunnicutt, 123 
P. 179, 7 OkLCr. 213. 

33 C.J. p 722 note 51. 

63. Ill.—^People v. Simmons, 166 N. 
E. 96, 334 Ill. 624—People v. Du- 
chow, 163 N.B. 352, 331 Ill. 636— 
People V. Alfano, 153 N.E. 729, 322 
Ill. 384—People v. Cioppi, 153 N. 
E. 604, 322 Ill. 353—People v. 

Olive, 248 Ill.App. 220—People v. 
San Filippo, 243 Ill.App. 146. 

Mo,—State v. Hoelscher, 273 S.W. 
1098, 217 Mo.App. 156—State v. 
Stanley, App., 273 S.W. 139. 
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Pa.—Commonwealth v. Gardner, 96 
Pa.Super. 450, appeal denied 147 A. 
527, 297 Pa. 498. 

S.D.—State v. Runyan, 207 N.W. 482, 
49 S.D. 406. 

Wash.—State v. Eckert, 21 P.2d 1035, 
173 Wash. 93—State v. Powers, 271 
P. 584, 149 Wash. 509, affirmed 274 
P. 192, 149 Wash. 609—State v. 
Misetrich, 215 P. 13, 124 Wash. 
470, overruling State v. Catalino, 
204 P. 179, 118 Wash. 811. 

33 C.J. p 722 note 63. 

lu indictments under National Pro¬ 
hibition Act for the sale of wine or 
whisky, it was unnecessary to allege 
their fitness for use as a beverage, 
since such fitness was merely evi¬ 
dence of purpose.—^Lauderdale v. U, 
S., C.C.A.Miss., 48 P.2d 481—Miller 
V. U. S., 21 P.2d 32, certiorari de¬ 
nied 48 S.Ct. 301, 276 U.S. 621, 72 
L.Ed. 735—Myers v. U. S., C.C.A. 
Neb., 15 F.2d 977—Pontiff v. U. S., 
C.C.A.Mass., 9 F.2d 29—Palmer v, 

U. S., C.C.A.Ky., 6 P.2d 145—U. S. v. 
McGuire, D.C.N.T., 300 F. 98—U. S. 

V. Jones, D.C.I11., 298 F. 131—33 C. 
J. p 722 note 55. 

67. Cal.—^People v. Haney, 279 P. 
1054, 100 Cal.App, 295. 

Minn.—State v. Ruddy, 200 N.W. 631, 
160 Minn. -435. 

Okl.—Saffia v. State, 128 P.2d 241, 75 
OkLCr. 19—Burkes v. State, 2*83 
P. 587, 45 Okl.Cr. 376. 

68, Tex.—^Huddleston v. -State, 280 
S.W. 218. 103 Tex.Cr. 108. 

Intended to be used as beverage 
Under a statute defining intoxicat¬ 
ing liquor as all mixtures or prep¬ 
arations containing intoxicating liq¬ 
uor reasonably likely or intended to 
be used as a beverage, the state must 
allege that the sale of the prepara¬ 
tion was made under such circum¬ 
stances that the seller might rea¬ 
sonably have known that it was to 
be used for beverage purposes.— 
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§ 319. — Quantity 

Whether an Indictment fop an offense under laws 
relating to intoxicating liquor need specify the quantity 
involved depends cn the statute. 

Under some statutes an indictment for an offense 
under laws relating to intoxicating liquors should 
contain an allegation with regard to the quantity 
of liquor involved hut under others such allega¬ 
tion is not necessary,70 and it is never required 
where the quantity of liquor is entirely immaterial 
to the particular offense charged.71 

Allegations as to the quantity of liquor in indict¬ 
ments for illegal manufacture or possession of ap¬ 
paratus for manufacture are considered infra § 
330, in indictments for illegal transportation, infra 
§ 331, and in indictments for illegal sale, infra § 
337. 

§ 320. - Price 

Allegations with respect to the price or considera¬ 
tion paid for liquor in indictments or informations 
for illegal sale are considered infra § 337. 

Examine Pocket Parts for later cases. 

§ 321. Designation or Description of Other 
Party to Transaction 

The other party to the transaction may be described, 
In an Indictment for an offense Involving Intoxicating 
liquor by the name of which he is commonly known. 
Under most authorities, where the offense charged Is 
not a single sale, but a continuous business, the name 
of the purchaser or purchasers need not be alleged. 

Where the name of the other party to the transac¬ 
tion must be alleged in an indictment for an offense 
involving intoxicating liquors, he may be described 
by the name by which he is commonly known, al¬ 
though it may differ from his right name; and, if he 
is commonly known by two or more names, he may 
be described by one or all of them.72 It is usually 
held that, where the offense charged is not a single 
act of sale, but a continuous business, such as keep¬ 
ing liquors for unlawful sale, or unlawfully pursuing 
the business of liquor selling, or maintaining a liq¬ 
uor nuisance, although it may be necessary to prove 


one or more sales or offers to sell, it is not neces¬ 
sary to allege the name of the purchaser or pur¬ 
chasers but there is authority to the contrary.74 

An indictment under a statute against leasing or 
hiring grounds for Sunday picnics at -which intoxi¬ 
cating liquors are drunk need not allege the names 
of the persons by whom the liquor was drunk,75 
but it must allege to whom the grounds -were hired 
or leased, or, if that is unknown, should allege that 
fact76 

§ 322. -When Sales Made to Prohibited 

Persons 

The designation or description of prohibited per¬ 
sons as purchasers or donees is considered infra § 
337. 

Examine Pocket Parts for later cases. 

§ 323. Negativing Defenses 

Under statutes so providing the Indictment or In¬ 
formation need not include any defensive negative aver¬ 
ments. 

Under statutes expressly so providing, it has 
been held not necessary for the indictment or in¬ 
formation for an offense against liquor laws to in¬ 
clude any defensive negative averments, as it is suf¬ 
ficient to state that the act complained of was pro¬ 
hibited and unlawful.77 However, this does not 
dispense with the necessity that the indictment shall 
contain, and state with precision and certainty, ev¬ 
ery ingredient of which the crime is composed.^^ 

§ 324. -License or Authority 

Where the existence of a license or authority to 
perform the act complained of Is a necessary Ingredient 
of the offense charged, or is material thereto, the Indict¬ 
ment must contain an allegation denying that fact. 

In a prosecution for an offense against the liq¬ 
uor laws, the indictment or information must con¬ 
tain an allegation denying the existence of a li¬ 
cense or authority in accused to perform the act 
complained of, when that fact is a necessary in¬ 
gredient of the offense charged, or where the pos- 


Hedges V. State, 142 N.E. 13, 194 Ind. 

122 . 

69. Ind.—Walter v. State, 5 N.E. 
735, 105 Ind. 589. 

70. Mo.—State v. Moore, 279 S.W. 
134, 311 Mo. 531. 

71. L»eu—State v. Cryar, 104 So. 304, 
I'o 8 LSm 498. 

72. Tex.—Graham v. State, 182 S.W. 
453, 78 Tex.Cr. 602, 

33 C.J. p 725 note 88. 


73. N.D.—State v. Dellaire, 60 N.W. 
988, 4 N.D. 312. 

33 C.J. p 726 note 78. 

74. N.C.—State v. Tisdale, 58 S.E. 
998, 145 N.C. 422, 13 Ann.Cas. 125. 

75. Md.—^Benesch v. 'State, 99 A. 
722, 129 Md. 505. 

76. Md.—Benesch v. State, supra. 

77. U.S.—Jones v. U. S., C.C.A.Okl., 
18 P.2d 573—U. S. v. Eisenminger, 
D.G.Del., 16 P.2d 'SIO—Myers v. U. 
S., C.c!A,Neb,, 15 P.2d 977—Keith 
V. U. S., C.C.A.Ky., 11 F.2d 933— 
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Keen v. XJ. S., ac.A.Mo., 11 P.2d 
260—U. S. V. ,Scarneos, D.C.N.T., 8 
P.2d 320—Hovermale v. U. S., C.C. 
A.W.Va., 6 P.2d 586. 

Mo.—State v. Naething, 300 S.W. 829, 
318 Mo. 531. 

N.C.—State v. Carpenter, -3 S.E.2d 
34, 215 N.C. 635, 

33 C.J. p 726 note 11 [b]. 

78. U.S.—Aroniss v. U. S., C.C.A.N. 
J., 13 P.2d 620. 

Requisites and sufficiency of indict¬ 
ment in general see supra S 307. 
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session of a license or of authority would have ren¬ 
dered the act lawfuL'^9 On the other hand, if the 
question of license or authority is not material to 
the offense, no averment in regard to license or au¬ 
thority is needed.S0 No allegation that accused 
was not a public agent or official is necessary where 
the prosecution is for an offense which would not 
be excused by accused’s public position or his au¬ 
thority as a public agent, such as maintaining a liq¬ 
uor nuisance or keeping a place for the illegal sale 
of liquors.Sl 

Form and sufficiency of allegation denying li¬ 
cense, An allegation denying the possession of 
a license by defendant must be sufficiently specific 
to show the commission of a statutory offense.S2 
Such denial may be by implication.^^ 

§ 325, Negativing Exceptions 

Where a statute defining an offense contains an ex¬ 
ception or proviso which is so incorporated with the 
language describing and defining the offense that the 
ingredients of the offense cannot be accurately and clear¬ 
ly described if the exception is omitted, it must be al¬ 
leged that the accused is not within the exception. 


While under particular statutes the negativing of 
certain exceptions may^^ or may not^^ be required, 
the general rules as to negativing exceptions, as 
set forth in Indictments and Informations § 140, 
usually apply to indictments for violations of the 
liquor laws.^® Where a statute defining an offense 
contains an exception or proviso which is so incor¬ 
porated with the language describing and defining 
the offense that the ingredients of the offense can¬ 
not be accurately and clearly described if the ex¬ 
ception is omitted, it must be alleged that accused 
is not within the exception ;S7 but the indictment 
or information need not negative the exact words 
of the statute or be couched in its exact terms.^^ 
On the other hand, if the language defining the 
offense is so separable from the exception that the 
ingredients constituting the offense may be clearly 
described without reference to the exception the 
indictment need not negative the exception, which 
is then a matter of defense.*^® Where an offense is 
charged in the language of a statute, it is not nec¬ 
essary to negative exceptions contained in other 
sections thereof,^® these being matters of defense.^t 


79. N.C.—State v. Holder, 45 S.E. 
862, 133 N.C. 709. 

33 C.J. p 726 note 11. 

80. Ind.—Scherer v. State, 121 N.B, 
369, 188 Ind. 14, 

33 C.J. p 726 note 12. 

81. Mass.—Commonwealth v. Bru- 
sie, 13 N.B. 378, 145 Mass. 117. 

33 C.J, p 726 note 15. 

Keeping place for unlawful sale gen¬ 
erally see infra § 334. 

Maintaining liquor nuisance general¬ 
ly see infra § 336. 

82. Ga.—Carter v. State, 5 S.E.2d 
244, 60 Ga.App. 758. 

33 C.J. p 727 note 16. 

83. Ky.—Commonwealth v. Camp¬ 
bell, 5 Bush 311. 

33 €.J. p 727 note 16 [c]. 

84. Ky .—W ebb v. Commonwealth, 
276 S.W. 812, 210 Ky. 717. 

Exception as part of enacting danse 
Statute providing that it shall not 
be necessary for information, com¬ 
plaint, or indictment to negative ex¬ 
ception contained in Liquor Control 
Act does not apply where exception 
is written in the body of the law 
and is made part of enacting clause 
of statute itself.—Anderson v. State, 
105 S.W.2d 258, 132 Tex.Cr. 37. 
Nature of use of liquor 
Even under a statute requiring 
that exceptions in an indictment be 
negatived, an indictment affirma¬ 
tively charging that liquors were to 
be used for beverage purposes was 
not open to the objection that it 
did not properly negative the excep¬ 
tions in the statute which allows 


the use of intoxicating liquors for 
“sacramental, scientific, medicinal or 
mechanical purposes."—Garrison v. 
Commonwealth, 254 S.W. 904, 200 
Ky. 259. 

85. Iowa.—State v. Japone, 209 N. 
W. 468, 202 Iowa 450. 

Mo.—State v. Sparks, App., 278 S. 
W. 1073, transferred, see, Sup., 
268 S.W. 51. 

Neb.*—Paige v. State, 235 N.W. 91, 
120 Neb. 732. 

Tex.—Eads v. State, 252 S.W. 531, 
94 Tex.Cr. 614. 

33 C.J. p 727 note 22. 

86. U.S.—Walker v, U. S., C.C.A. 
Ark., 79 P.2d 269. 

N.M.—State v. Snyder, 227 P. 613, 
30 N.M. 40. 

Pa,—Commonwealth v. Roleck, 6 Pa. 
List & Co. 656, 23 Luz.Leg.Reg. 
365. 

33 C.J. p 727 note 24. 

Necessity of negativing exceptions 
as to particular offenses see infra 
§§ 327-337. 

Borden as to exception on accused 
The general rule that indictments 
for statutory crimes should follow 
the applicable statutes closely and 
negative the exceptions contained 
therein has no application under a 
statute which provides that where 
accused claims the benefit of any 
statutory exception, the burden is 
on him to prove that he comes with¬ 
in the exception.—Gilreath v. Com¬ 
monwealth, 118 S.B. 100, 136 Va. 709. 

87. Ill.—People v. Elias, 147 N.E. 
472, 316 Ill. 376—People v. Tate, 
146 N.B. 487, 316 Ill. 62—People v. 
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Martin, 145 N.B. 395. 814 Ill. 110. 
followed in People v. Nelson, 149 
N.E. 226, 318 Ill. 424—People v. 
Barnes, 145 N.E. 391, 314 Ill. 140, 
followed in People v. Nelson, 149 
N.E. 226, 318 Ill. 424—People v. 
Bandy, 239 Ill.App. 273. 

N.M.—State v. Snyder, 227 P. 613, 30 
N.M. 40. 

33 C.J. p 727 note 24. 

88. Ill.—People v. Zalapi, 152 N.E. 
600, 321 Ill. 484—People v. Lewis. 
149 N.E. 817, 319 Ill. 154—People 
V. Elias, 147 N.B. 472, 316 Ill. 376 
—People V. Berman, 147 N.E. 428, 
316 Ill. 547—People v. Tate, 146 
N.E. 487. 316 Ill. 52. 

89. U.S.—Walker v. U. S., C.C.A. 
Ark., 79 P.2d 269. 

Cal.—People v. Norcross, 234 P. 438, 
71 Cal.App. 2. 

N.M.—State v. Cranfill, 282 P. 819, 
34 N.M. 449—State v. Snyder, 227 
P. 613, 30 N.M. 40. 

Pa.—Commonwealth v, Scovone, 33 
Luz.Leg.Reg. 503. 

90. Cal.—^People v. Norcross, 234 P- 
438, 71 CaLApp. 2. 

Ind.—^Lowery v. State, 148 N.E. 197, 

196 Ind. 316. 

W.Va.—State v. Tenney, 185 S.E. 468, 
117 W.Va. 342. 

91. Fla.—Carroll v. Merritt, 109 So. 
630, 91 Fla. 893. 

Ind.—^Busch v. State, 150 N.E. 68, 

197 Ind. 173—Voldauer v. State, 
143 N.E. 674, 195 Ind. 415. 

Mo.—State v. Williams, 296 S.W. 
166. 

N.C.—State v. Epps, 197 S.E, 680, 
i 213 N.C. 709. 
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It is not necessary to negative an exception 
which may come into existence in a certain contin¬ 
gency, ^ 2 or which is made to depend on legisla¬ 
tion not yet enacted.^S Where an offense is com¬ 
mitted at a time when there is in force a statute 
making it necessary to negative exceptions, and 
prosecution is commenced after enactment of a 
statute doing away with such necessity, an indict¬ 
ment which fails to negative exceptions has been 
ruled defective,but the contrary has also been 
held.95 

Exception as to incorporated towns. Where the 
statute contains a proviso that its terms shall not 
apply to incorporated towns and cities, it is not nec¬ 
essary to aver that the offense w^as not committed 
in a town or city;^^ but it is otherwise where it is 
a necessary ingredient of the offense that the act 
complained of should have been committed outside 
the limits of an incorporated town.^*^ 

§ 326, - Under National Prohibition Act 

Under the National Prohibition Act it was not neces¬ 
sary to negative excepted uses or purposes. 

Under the National Prohibition Act it was not 
necessary to negative excepted purposes or uses in 
indictments for the unlawful use of intoxicating 
liquor. 


§ 327. Description of Particular Offenses 

The sufficiency of indictments and Informations for 
particular offenses relating to Intoxicating liquors de¬ 
pends on the provisions of the statutes creating the of¬ 
fenses. 

In addition to the particular offenses relating to 
intoxicating liquors considered infra §§ 328-337, in 
the notes below reference is made to decisions 
wherein the sufficiency of indictments or informa¬ 
tions has been considered with respect to other par¬ 
ticular offenses,^® such as concealing or removing 
beverages with intent to avoid payment of the tax 
thereon possession of liquor in containers on 
which the necessary tax or revenue stamps have 
not been affixed, or of liquor on which the necessary 
taxes have not been paid ;2 keeping a building, room, 
or place for the unlawful manufacture of intoxi¬ 
cating liquor purchase of intoxicating liquor for 
sale in violation of local liquor laws;^ manufac¬ 
ture of a still or the unlawful possession of prep¬ 
arations fit for distillation or manufacture of in¬ 
toxicating liquors.® 

§ 328. - Carrying on Business 

An indictment for unlawfully carrying on a liquor 
business is sufficient if it follows substantially the lan¬ 
guage of the statute. 

An indictment or information for being a com- 


92. U.S,—Younff v. U. S., Mich,, 249 
F. 935, 162 C.C.A, 133, certiorari 
denied 38 S.Ct. 680, 62 L.Ed. 1244, 
247 U.S. 514. 

31 C.J. p 724 note 76 [a], 

93. Md.-—Kelly v. State, 114 A. 888, 
139 Md. 204. 

94. Miss.—State v. Clark, 110 So. 
447, 145 Miss. 207. 

95. Tex.—Reich v. State, 251 S.W. 
1072, 94 Tex.Cr. 449. 

96. Ky.—Howard v. Commonwealth, 
33 S.W. 1115, 17 Ky.E. 1196. 

33 C.J. p 729 note 34. 

97. Or.—State v. Aplin, 160 P. 638, 
539, 81 Or. 621, 625. 

33 C.J. p 729 note 35. 

98. U.S.—McCarren v. U. S., C.C.A. 
Ill., 8 P.2d 113—Anderson v. U. S., 
C.C.A.N.Y., 294 P. 593. 

Purpose of sale or other act gen¬ 
erally see supra § 314. 

99. U.S.—U. S. V. Brunett, D.C.Mo., 
63 P.2d 219—Hammerle v. U. S„ C. 
C.A.Ky., 6 P.2d 144. 

Neb.—^Myers v. State, 216 N.W. 807, 
116 Neb. 287. 

31 C.J. p 717 note 30 [a] (17), (20). 

Information held sufficient 

Wash.—State v. Secrest, 229 P. 744, 
131 Wash. 217. 

1 . Pla. — Brown v. State, 13 So.2d 
458, 152 Fla. 853. 

Informations held insufficient 

(1) For failure to allege that the 


tax had not been paid.—^Nowling v. 
State, 10 So.2d 130, 151 Pla. 584. 

(2) Information which charged 
unlawful removal and concealment 
of a beverage in respect whereof a 
tax is imposed, with intent to de¬ 
fraud the state of such tax, and al¬ 
leged that beverage involved was 
moonshine whisky, failed to charge 
an offense, since there is no sanc¬ 
tion of law for payment of tax on 
such whisky.—State v. Pridgen, Pla., 
19 So.2d 510—Sellers v. Bridges, 15 
So.2d 293, 163 Pla. 686, 148 A.Ii.R. 
1240—Brown v. State, 13 So.2d 458, 
152 Pla. 853. 

2.- Pla.—Coleman v. State ex rel. 

Jackson, 193 So. 84, 140 Pla. 772. 
Indictments or informations held 
sufficient 

Ark.—Burrell v. State, 160 S.W.2d 
218, 203 Ark. 1124. 

Md.—^Zukowski v. State, 176 A 695, 
167 Md. 649. 

S.C.—State V. Phillips, 8 S.B.2d 626, 
193 S.’C. 273—State v. Lewis, 186 
S.B. 376, 180 S.C. 433. 

Tex—^Wyble v. State, 147 S.W.2d 
243, 140 Tex.O. 123—Chapman v. 
State, 119 S.W.2d 1047, 136 Tex. 
Cr. 298—^Hinton v. State, 116 S. 
W.2d 391, 134 TexCr. 528. 
Indictments charging offense in laiu 
guage of statute held sufficient 
as.—Taran v. U. S., C.C.A.Minn., 88 
P.2d 64. 


Md.—^Abramson v. State, 175 A 693, 
167 Md. 631. 

Indictment held Insufficient 

Count charging that accused un¬ 
lawfully possessed certain intoxicat¬ 
ing liquors without having affixed 
thereto liquor revenue tax stamps 
required by statute did not charge 
any offense where it failed to state 
that accused was a ‘"retail outlet.”— 
Daniels v. State, 140 S.W.2d 148, 176 
Tenn. 181. 

3. Indictment held not indefinite in 

not stating whether premises were 
building, room, or other kind of 
place.—Gault v. State, 269 S.W. 92, 
99 TexCr. 359. 

4. Md.—Weller v. State, 132 A 624, 
150 Md. 278. 

5. Okl.—Clinkscales v. State, 266 P. 
66, 37 OkLCr. 56. 

6. Okl.—^Jackson v. State, 8 P.2d 
249, 62 Okl.Cr. 160. 

indictments or informations held 
sufficient 

Okl.—Patton v. State, 282 P. 683. 46 
Okl.Cr, 209—State v. Jennings, 282 
P. 660, 131 Or. 456—Collins v. 
State, 271 P. 869, 41 Okl.Cr. 134. 
Or.—Pack v. State. 241 P. 890, 116 
Or. 416. 

Information held defective for 
failure to allege fitness for distil¬ 
lation.—^Elmore v. State, 268 P. 1115, 
40 Okl.Cr. 337. 
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mon seller of liquor, or engaging in the business of 
liquor selling, without due license or authority, is 
sufficient if it follows substantially the language of 
the statute in alleging the occupation of accusedJ 
It is not necessary that the indictment allege any 
particular sale, or any number of sales, or give 
the details of any transaction constituting a part of 
the forbidden traffic,^ but it should allege the time^ 
and the place^^ of the commission of the offense 
charged. It should also describe the kind of liquors 
dealt in by accused, so far as to show that they were 
within the prohibition of the statute,unless the 
statute does not require such description.^^ 

Two persons may be jointly indicted for this 
type of offense, and the regular course of pleading 
is to make the averment specific as to each, and 
negative the license or authority of each.^^ 

§ 329. -Acts and Omissions in Conduct 

of Business in General 

An indictment charging unlawful conduct of the 
business of a liquor dealer must bring accused and the 


acts or omissions complained of within the terms of the 
statute. 

Where a prosecution is founded on a statute reg¬ 
ulating the manner of conducting the business of a 
liquor dealer, or prescribing or forbidding particu¬ 
lar acts in the management of such business, par¬ 
ticular care must be taken in the indictment to in¬ 
sert clear and specific allegations bringing both ac¬ 
cused and the acts or omissions complained of with¬ 
in the terms of the statute.!^ The place of the com¬ 
mission of the offense should be alleged.^® 

§ 330. - Illegal Manufacture or Posses¬ 

sion of Apparatus for Manufacture 

An Indictment op information for the illegal manu¬ 
facture, or the illegal possession of apparatus for the 
manufacture, of intoxicating liquor is generally sufficient 
when it follows substantially the language of the stat¬ 
ute. 

In an indictment or information for the illegal 
manufacture of intoxicating liquors, or the illegal 
possession of apparatus or equipment for their man¬ 
ufacture, it is usually sufficient to follow substan¬ 
tially the language of the statute.^® An indictment 


7. U.S.—Taran v. U. C.C.A.Minii., 
S8 F.2d 64. 

33 C.J. p 732 note 3. 

iUlegratlozLs held, sufficient 

Ga.—Lee v. State, 191 S.E. 256, 184 
Ga. 327. 

33 C.J. p 732 note 3 [a]. 

8. TJ.S.—Taran v. U. S., C.C.A. 
Minn., 88 F.2d 64. 

Ga.—Day v. State, 186 S.E. 202, 63 
Ga.App. 487. 

N.H.—Slate v. Giles, 126 A. 682, 81 
N.H. 328. 

Tex—Kirby v. State, 72 S.W.2d 285, 
126 TexCr. 434—Wlnterman v. 
State, 179 S.W. 704, 77 TexCr. 610. 

33 C.J. p 732 note 4. 

More than one sale 

Indictment or information must 

charge more than one sale.—Kirby v. 

State, 72 S.W.2d 286, 126 TexCr. 

434—33 C.J. p 732 note 4 [b]. 

Statutory language sufficient 

Ark.—Wolfe v. State, 153 S.W. 1102, 
107 Ark. 33. 

Ga.—Glover v. State, 66 S.E. 692, 
126 Ga. 594—Cashin v. State, 88 S. 
E. 996. 18 Ga.App. 87. 

La.—Slate v. Crudupt, 67 So. 364, 
136 La. 655. 

Mo.—State v. Heibel, 90 S.W. 768, 
116 Mo.App. 43. 

Okl.—Reed v. Territory, 98 P. 583, 
129 Am.S.R. 861, 1 Okl.Cr. 481. 

9. Mass.—Commonwealth v. King- 
man, 14 Gray 85. 

33 C.J. p 732 note 6. 

10. Mass.—Commonwealth v. Jones, 
7 Gray 416. 

Place of offense generally see supra 
§ 312. 


11. Ala.—^Allred v. State, 8 So. 56, 
89 Ala. 112. 

33 C.J. p 733 note 7. 

12. Fla.—Wilkins v. State, 78 So. 
623, 75 Fla. 483. 

33 C.J. p 721 note 39 [b], p 733 note 
7 [a]. 

13. Mass.—Commonwealth v. Col¬ 
ton, 11 Gray 1. 

14. Wis.—Prank v. Kluchesky, 297 
N.W. 399, 237 Wis. 610. 

33 C.J. p 733 note 9. 
iregativing exceptions 
U.S.—U. S. V. A. Steiner, Inc., C. 
C.A.I11., 149 F.2d 665. 

15. Md.—Mulkern v. State, 96 A. 
3, 127 Md. 41. 

33 C.J. p 718 note 5. 

16. U.S.—Leonard v. U. S., C.C.A. 
Tenn., 18 F.2d 208. 

Ala.—^Neville v. State, 123 So. 8Q5, 
first case, 23 Ala.App. 12, certio¬ 
rari denied 123 So. 896, se'^ond 
case, 220 Ala. 89—Conner v. State, 
104 So. 654, 20 AlaApp. 613—Rat¬ 
liff V. State, 103 So. 912, 20 Ala. 
App. 454, certiorari denied Ex 
parte Ratliff, 103 So, 914, 212 Ala. 
644—Lashley v. State, 101 So. 904, 
20 AlaApp. 301, certiorari denied 
Ex parte Lashley, 101 So. 906, 212 
Ala. 66—^Eaton v. State, 101 So. 
471, 20 AlaApp. 137, certiorari de¬ 
nied Ex parte Eaton, 101 So. 471, 
211 Ala. 613—Porter v. State, 101 
So. 97, 20 Ala.App. 74—Myrick v. 
State, 100 So. 456, 20 Ala.App. 18 
—Bradley v. State, 99 So. 321, 19 
AlaApp. 678—Hunt v. State, 97 So. 
257, 19 AlaApp. 338—Miller v. 

State, 96 So. 718, 19 AlaApp. 229, 
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certiorari denied Ex parte Miller, 
96 So. 719, 209 Ala 563. 

Ark.—Tong v. State, 276 S.W, 1004, 
169 Ark. 708. 

Cal.—People v. Stevens, 276 P, 165, 
98 Cal.App. 28. 

Ill.—People V. Eaton, 233 111.App. 
504. 

Ind.—Trainer v. State, 164 N.E. 273, 
198 Ind. 502—Sanford v. State, 162 
N.E. 814, 198 Ind. 198—Le Juste 
v. State, 160 N.E. 791, 197 Ind. 327 
—Shade v. State, 149 N.E. 348, 
196 Ind. 665—Shine v. State, 148 
N.E. 411, 196 Ind. 686—Cyrus v. 
State, 145 N.E. 497, 195 Ind. 346— 
Smith V. State, 144 N.E. 141, 194 
Ind. 624—^Asher v. State, 142 N.E. 
407, 194 Ind. 653, petition over¬ 
ruled 143 N.E. 613, 194 Ind. 563. 

Miss.—Powe v. State, 169 So. 763, 
176 Miss. 466—State v, Hinton, 104 
So. 354, 139 Miss. 513. 

Mo.—State v, Pind, 65 S.W.2d 941— 
State v. Baumann, 1 S.W.2d 153— 
State V. Bauer, 285 S.W. 82—State 
V. Thogmartin, 270 S.W. 313— 
State V. Richardson, 267 S.W. 841 
—State V. Richards, App., 2 S.W. 
2d 146—State v. Puchbauer, App., 
299 S.W. 821—State v. Eisenhart, 
App., 294 S.W. 422—State v. 
Brown, App., 293 S.W. 87—State v. 
Matson, App., 270 S.W. 441—State 
V. Smith, App., 261 S.W. 696. 

Okl.—Radcliff v. State, 67 P.2d 809, 
61 Okl.Cr. 294—Driggers v. State, 
281 P. 982, 46 Okl.Cr. 200. 

Tex.—Ford v. State, 2 S.W. 2d 266, 
108 TexCr. 626—^Harrison v. State, 
279 S.W. 455, 103 TexCr. 21— 

Rhodes v. State, 276 S.W. 1100, 102 
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charging accused with directly and indirectly man- j ufacturing intoxicating liquor is not invalid for 


Tex.Cr. 36—^Dirden v. State, 247 S. 
W. 870, 93 Tex.Cr. 324. 

Va.—^Edens v. Commonwealth, 128 S. 

E. 555, 142 Va. 609. 

W.Va.—State v. Tenney, 185 S.E. 
468, 117 W.Va. 342—State v. 

Wolfe, 168 S.E. 656, 113 W.Va. 
457—State v. McKinnie, 145 S.E. 
604, 106 W.Va. 299—State v. Hen¬ 
derson, 137 S.E. 749, 103 W.Va. 
361—State v. Joseph, 130 S.E, 451, 

100 W.Va. 213. 

Wyo.—White v. State, 284 P. 764, 41 
Wyo. 256—State v. Franz, 267 P. 
89, 38 Wyo. 352. 

33 C.J. p 729 note 42—31 C.J. p 717 
note 30 [a] (10)~(13). 

Indictments or informations held 
safiLcient 

(1) Generally. 

U.S.—Salerno v. U. S., C.C.A.Neb.. 
61 F.2d 419. 

Ala.—Hardin v. State, 122 So. 307, 
23 Ala.App. 147—Clark v. State, 
106 So. 872. 21 Ala.App. 207— 

Aldridge v. Slate, 102 So. 785, 20 
Ala.App. 456—Hallmark v. State, 

101 So. 905, 20 Ala.App. 281, cer¬ 
tiorari denied Ex parte Hallmark, 
101 So. 906, 212 Ala. 144—Wil¬ 
liams V. State, 100 So. 573, 20 Ala. 
App. 26—^Wells V. State, 97 So. 
681, 19 Ala.App. 403—McKenzie v. 
State, 97 So. 155, 19 Ala.App. 319. 

Ark.—Kyzer v. State, 13 S.W.2d 603, 
178 Ark, 1167—Cox v. State, 296 S. 
W. 29, 173 Ark. 1115—Rosslot v. 
State, 258 S.W. 348, 162 Ark, 340 
—Jackson v. State, 254 S.W. 631, 
• 160 Ark. 198. 

Cal.—People v. Calvert, 269 P. 969, 
93 Cal.App. 568. 

Conn.—State v. One Reo Truck, 155 
A, 278, 113 Conn. 765. 

Ga.—Couch V. State, App., 35 S.E.2d 
708, 709—Brown v. State, 21 S.E. 
2d 268, 67 Ga.App. 550—Howell v. 
State, 11 S.E.2d 106, 63 Ga,App. 
411, transferred, see 7 S.B.2d 249, 
189 Ga. 654. 

Ill.—People V. Nelson, 150 N.E. 249, 
319 Ill. 386—People v. Pro, 231 Ill. 
App. 236. 

Ind.—^Bvans v. State, 154 N.E. 280, 
198 Ind. 487—McDaniel v. State, 
150 N.E. 50, 197 Ind. 179—Dumas 

V. State, 150 N.E. 24, 197 Ind. 123 
—^Wallace v. State, 149 N.E. 57, 
196 Ind. 609—Shoemaker v. State, 
148 N.E. 403, 196 Ind. 433—Cyrus 

V. State, 146 N.E. 497, 196 Ind. 
346. 

La.—State v. Pete, 96 So. 818, 153 
Da. 943. 

Md.—Weller v. State, 132 A. 624, 160 
Md. 278. 

Miss.—Ousley v. State, 122 So. 731, 
164 Miss. 451. 

Mo.—State v. Bauer, 12 S.W.2d 67, 
321 Mo. 603—State v. Wheeler, 300 
S.W. 684—State v. Williams, 296 S. 

W. 155—State v. Sandoe, 289 S.W. 
890, 316 Mo. 66—State v. Menefee, 


289 S.W. 865—State v. Addington, 
285 S.W. 736—State v. Dailey, 280 
S.W. 1044—State v. Wright, 280 
S.W. 703, 312 Mo. 626—State v. 
Morris, 279 S.W. 141—State v. 
Cockrum, 278 S.W. 700—State v. 
Forshee, 274 S.W. 419, 308 Mo. 
651—State v. Bunch, 270 S.W. 282, 
307 Mo. 411. 

Neb.—Ferguson v. State, 197 N.W. 
673, 111 Neb. 722—Maro v. State, 
196 N.W. 895. Ill Neb. 491. 

Ohio.—Goldberg v. State, 157 N.E. 

800, 24 Ohio App. 312. 

Okl.—Wofford v. State, 242 P. 1055, 
33 OkLCr. 144. 

Or.—State v. Nutter, 249 P. 635, 119 
Or. 341—Pack v. State, 241 P. 
390, 116 Or. 416. 

Tex.—Smith v. State. 29 S.W.2d 350, 
115 Tex.Cr. 88—Distler v. State, 10 
S.W.2d 108, 110 Tex.Cr. 430—Rice 

V. State, 296 S.W. 618, 107 Tex. 
Cr. 281—^Henson v. State, 294 S. 

W. 592, 107 Tex.Cr. 13—Morris 

V. State. 279 S.W. 273, 102 Tex. 
Cr. 578—Tremont v. State, 269 S. 

W. 583. 96 Tex.Cr. 572—Wright v. 
State, 251 S.W. 1063, 94 Tex.Cr. 
594. 

33 C.J. p 729 note 42 [c]. 

(2) An indictment which alleges 
the keeping of a distillery where al¬ 
coholic liquors are manufactured 
and kept suflaciently charges accused 
with manufacturing and keeping in 
his possession alcoholic liquors..— 
State V. Ravan, 74 S.B. 500, 91 S.C. 
265. 

(3) An indictment charging pos¬ 
session of equipment for manufac¬ 
turing liquor capable of producing 
intoxication is not defective for fail¬ 
ure to allege that accused acquired 
such equipment subsequent to the 
passage of the act creating the of¬ 
fense.—Banks v. State, 227 S.W. 
670, 88 Tex.Gr. 380. 

(4) Under the National Prohibition 
Act an information charging ac¬ 
cused with “unlawfully" possessing a 
distilling apparatus and intoxicating 
liquors, and with “unlawfully" man¬ 
ufacturing such liquors, was held 
sufficient.—^U. S. v. Everson, D.C. 
Fla., 280 F. 126—33 C.J. p 730 note 
57. 

Indictments or informations held in¬ 
sufficient 

(1) Generally. 

Ark.—^Williams v. State, 256 S.W. 
364, 161 Ark. 383. 

Ill.—People V, Nelson, 149 N.E. 226, 
318 Ill. 424. 

Ky.—Porter v. Commonwealth, 266 
S.W. 1116, 201 Ky. 422. 

Miss.—Black v. State, 24 So.2d 117. 
Tex.'—^Langford v. State, Cr., 80 S. 
W.2d 972—Parks v. State, Cr., 80 
S.W.2d 320—Smith v. State, Cr., 
79 S.W.2d 127—Havard v. State, 78 
S.W.2d 624, 127 Tex.Cr. 667. 
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(2) For failure to allege setting 
up of still. 

Ark,—Herring v. State, 286 S.W. 
1013, 171 Ark, 1187—Poston v. 

State, 286 S.W. 943, 171 Ark. 1188 
—Tumbleson v. State, 251 S.W. 
868, 159 Ark. 266—Hodgkiss v. 

State, 246 S.W. 506, 156 Ark. 340. 

(3) An indictment which in its 
accusatory part charges accused 
with unlawfully manufacturing in¬ 
toxicating liquors, but In the de¬ 
scriptive part alleges the ownership 
and operation of an illicit still, is 
demurrable, where the unlawful 
manufacture of intoxicating liquors 
and the ownership and operation of 
an illicit still are separate offenses 
under the statute.—^Collins v. Com¬ 
monwealth, 243 S.W. 1058, 195 Ky. 
745. 

(4) Under National Prohibition 
Act, counts in indictment charging 
merely that accused carried on busi¬ 
ness of wholesale liquor dealer, re¬ 
tail liquor dealer, or rectifier with¬ 
out having paid special tax, are not 
sufficient to charge offense of illegal 
manufacture.—U. S. v. Remus, D.C. 
Ohio, 283 F. 685, modified on other 
grounds 43 S.Ct. 197, 260 U.S. 477, 
67 L.Bd. 358. 

Bescription of apparatus held suffi¬ 
cient 

(1) Generally.—Clark v. State, 106 
So. 872, 21 Ala.App. 207—33 C.J. P 
729 note 42 [a]. 

(2) Under National Prohibition 
Act.—^Adamson v. U. S., C.C.A.Ga., 
296 F. 110. 

(3) In prosecution for possession 
of equipment for manufacture of 
liquor, an itemized statement of ar¬ 
ticles constituting such equipment 
was not necessary to validity of in¬ 
dictment. — Cobb V. State, Tex.Cr., 
276 S.W. 694. 

Bescription of apparatus held insuf¬ 
ficient 

Mo.—State v. Disbennett, App., 7 S. 
W.2d 386. 

Surplusage 

U.S.—Coates v. U. S., C.C.A.Cal., 69 
F.2d 173. 

Ky.—Dennison v. Commonwealth, 
248 S.W. 880, 198 Ky. 380. 

Mo.—State v. Sikes, App., 281 S.W. 
142. 

Tex.—Buie v. State, 83 S.W. 2d 996, 
128 Tex.Cr. 657. 

Va.—Morris v. Commonwealth, 134 
S.E. 567, 145 Va. 880. 

Alternative averments 
Indictment charging that accused 
bought and had in possession a still 
contrary to law was held sufficient, 
although alternative averment charg¬ 
ing purclaase of still was insuffi¬ 
cient.—Slaughter v. State, 128 So, 
129, second case, 221 Ala^ 170. 
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uncertainty or repugnancy.^*-7 An indictment or in¬ 
formation for the unlawful possession of a still or 
other apparatus for the manufacture of intoxicating 
liquor need not, unless the language of the statute 
makes it necessary,IS aver intent to use it in the un¬ 
lawful manufacture of liquor.^® Also, the indict¬ 
ment need not allege the purpose thereof,20 or that 
the still or other apparatus was capable of being 
used for the manufacture of liquor,but a mere 
charge of operating a still, with no indication of 
the purpose of its operation, has been held insuffi- 
cient,22 since such operation does not necessarily 
mean the manufacture of intoxicants.23 An indict¬ 
ment for the unlawful manufacture of intoxicating 
liquor need not allege that the liquor was made for 
the purpose of sale,^^ and an indictment for the 
illegal manufacture of such liquor for sale need not 
aver that it was manufactured for the purpose of 
sale within the state.25 
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Time and place of offense. Under statutes which 
make time an essential element of the offense, an 
indictment or information which fails to allege the 
time of the commission of the offense is defec¬ 
tive, *26 but where, under the statute, time is not an 
essential element, it is not necessary to allege the 
time.27 Under the language of at least one stat¬ 
ute, it has been held unnecessary to allege the 
place where the offense was committed.28 

Description and properties of liquor. An-indict¬ 
ment or information for the illegal manufacture of 
intoxicating liquors or the possession of apparatus 
for their manufacture generally need not allege the 
particular nature or kind^^ or the quantitySO of liq¬ 
uor made, or the percentage of alcohol contained 
therein nor need it allege that the liquor was 
intended for, or capable of, use as a beverage .22 
An indictment charging that accused did distill, 
make, or manufacture alcoholic, spirituous, malted, 
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Indictment charging’ accused with 
knowledge of unlawful intentions of 
another in manufacturing w’hisky 
and knowingly aiding and abetting 
such other therein, a-nd disposing 
of product, charges accused with in¬ 
formation regarding unlawful man¬ 
ufacture before It was done, as it 
was done, and when it was complet¬ 
ed.—^Rickman v. Commonwealth, 271 
S.W. 701, 208 Ky. 655. 

17- Tex,—Berry v. State, 249 S.W. 
223, 94 Tex.Cr. 3. 

18. Ala.—Reese v. State, 92 So. 77, 
18 Ala.App. 357. 

33 C.J. p 719 note 23. 

Under ITatlonal Prohibition Act, 
an indictment charging that accused 
unlawfully possessed a still, design¬ 
ed and intended for use in the man¬ 
ufacture of intoxicating liquor, in 
violation of the act, was fatally de¬ 
fective, as it left it uncertain wheth¬ 
er the intent or design alleged was 
that of the maker, the designer, or 
the possessor.—^U. S. v. Horton, D.C. 
Ala., 2S2 F. 731. 

19. Ark.—Tong v. State, 276 S.W. 
1004, 169 Ark. 708—Dickerson v. 
State, 255 S.W. 873, 161 Ark. 60. 

Ky.—Baker v. Commonwealth, 283 
S.W. 437, 214 Ky. 472. 

Mont.—State v. Gardner, 249 P. 674, 
77 Mont. 8, 52 A.L.R. 454. 

Okl.—^Driggers v. State, 281 P. 982, 
45 Okl.Cr. 200. 

Tex.—Burt v. State, 277 S.W. 124, 
102 Tex.Cr. 17. 

Charge as surplusage 
Ark.—Rosslot v. State, 258 S.W. 348, 
162 Ark. 340. 

20. Okl.—Likes v. State, 23 P.2d 

394, 64 Okl.Cr. 444—Casey v. 

State, 289 P. 363, 48 Okl.Cr. 97. 


Or.-State v. Scott. 249 P. 817, 119 
Or. 446. 

Ipirituous liquor 

An averment of the possession of 
a still for the purpose of manufac¬ 
turing intoxicating liquor has been 
held equivalent to an allegation that 
the purpose was to manufacture 
spirituous intoxicating liquor.—Buie 

V. State, 83 S.W.2d 996, 128 Tex.Cr. 
657. 

21. Okl.—Driggers v. State, 281 P. 
982, 45 Okl.Cr. 200. 

22. Ky.—Porter v. Commonwealth, 
256 S.W. 1116, 201 Ky. 422—Stin¬ 
nett V. Commonwealth, 254 S.W. 
920, 200 Ky. 297. 

23. Ky.—Stinnett v. Commonwealth, 
supra. 

24. Tex.—Teague v. State, 258 S.W. 
819, 96 Tex.Cr. 680. 

33 C.J. p 729 note 43. 

25- Mass.—Commonwealth v. Clark, 
14 Gray 367. 

26. Miss.—State v. Clark, 110 So. 
447, 145 Miss. 207. 

W. Va.—State v. Bermawitz, 127 S.E. 
494, 98 W.Va. 637. 

27. Ala.—Clements v. State, 156 So. 
685, 26 Ala.App. 222. 

28. Ala,—Taylor v. State, 88 So. 
205, 17 Ala.App. 579. 

33 C.J. p 716 note 88 [a] (1). 

29. Tex,—Taylor v. State, 288 S.W. 
1080, 106 Tex.Cr. 465—Hahn v. 
State, 276 S.W. 287, 101 Tex.Cr. 
491, 

33 C.J. p 730 note 45—31 C.J. p 717 
note 30 [b] (6). 

Preparation of defense 

Particular kind is immaterial un¬ 
less necessary in order that accused 
may prepare defense.—Vincent v. 
Commonwealth, 284 S.W. 1071, 215 
Ky. 278. 


Under statute prohibiting manu¬ 
facture of whisky or brandy, correct 
description of liquor which accused 
is charged with manufacturing is 
important, as character of liquor 
is an ingredient of offense.—^Arinki 
V. State, 79 S.W.2d 288, 168 Tenn. 
393. 

Information held indefinite 
An information charging accused 
with manufacturing intoxicating liq¬ 
uor, but failing to allege nature or 
kind of intoxicating liquor, or else 
the method of manufacturing, was. 
held to be demurrable as not suffi¬ 
ciently definite and certain.—Purrh 
V. State, 226 P. 1065, 27 Okl.Cr. 283. 

30. La.—State v. Pete, 96 So. 818, 
163 La. 943. 

Mass.—Commonwealth v. Clark, 14 
Gray 367. 

Under national Prohibition Act 
XJ.S.—Leonard v. U. S., C.C.A.Tenn., 
18 F.2d 208. 

31. Cal.—People v. Norcross, 234 
P. 438, 71 Cal.App. 2. 

Mo.—State v. Smith, App., 261 S.W. 
696. 

Okl.—Phelps V. State, 253 P. 910, 
86 Okl.Cr. 213. 

Tex.—^Evans v. State, 73 S.W.2d 537, 
126 Tex.Cr. 679—Berry v. State, 
249 S.W, 223, 94 Tex.Cr. 3. 

32. Ark.—Tong v. State, 276 S.W. 
1004, 169 Ark. 708. 

Cal.—People v. Norcross, 234 P. 438, 
71 Cal.App. 2. 

Wash.—State v. Eckert, 21 P.2d 1035, 
173 Wash. 93. 

Under National Prohibition Act 
U.S.—Da Roza v. U. S., C.C.A.Cal., 
48 P.2d 1025, followed in 48 F,2d 
1027, certiorari denied 52 S.Ct. 20, 
284 U.S. 637. 76 L.Ed. 642. 
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or mixed liquors or beverages, some part of which 
was alcohol, contrary to law, is sufficient to charge 
the offense of manufacturing intoxicating liquor.33 

Designation or description of other party. An 
indictment charging the manufacture and posses¬ 
sion of intoxicating liquor or the possession of 
equipment for its manufacture need not name any 
purchaser.34 An accusation charging a named per¬ 
son with allowing a distilling apparatus to be kept 
on his premises by another person is not insufficient 
because the name of such other person is not giv¬ 
en ;35 likewise, an accusation charging that accused 
allowed ''some person,” whose identity was un¬ 
known, to have, possess, and locate on accused’s 
premises a complete distilling apparatus, is not de¬ 
murrable for failure to name such person or ex¬ 
plain what was meant by “s^me person.”36 

Negativing exceptions or defenses. Where a 


statute regulating the manufacture of liquor con¬ 
tains an exception or proviso which is so incorpo¬ 
rated with the language describing and defining the 
offense that the ingredients thereof cannot be ac¬ 
curately and clearly described if the exception is 
omitted, it must be averred that accused is not with¬ 
in the exception.37 Under some statutes, an indict¬ 
ment or information charging the manufacture of 
liquor, or the possession of a still or other appa¬ 
ratus for such manufacture, need not negative ex¬ 
ceptions contained in such statutes,38 such as the 
manufacture or use of intoxicating liquors for 
medical, pharmaceutical, mechanical, or sacramen¬ 
tal purposes.39 It is not necessary to negative de- 
fenses.40 

Method of manufacture. It has been held not 
necessary that the indictment or information allege 
the method or manner of manufacture but oth- 


33. Ala.—^Hardin v. State, 122 So. 

307, 23 Ala.App. 147—Love v. 

State, 117 So. 398, 22 Ala.App. 392, 
certiorari denied 117 So. 400, 218 
Ala- 66—Clark v. State, 106 So. 
872, 21 Ala.App. 207—Hallmark v. 
State, 101 So. 905, 20 Ala.App. 281, 
certiorari denied Ex parte Hall¬ 
mark, 101 So. 906, 212 Ala. 144— 
Lashley v. State, 101 So. 904, 20 
Ala.App. 301, certiorari denied Ex 
parte Lashley, 101 So, 905, 212 
Ala. 66—Whitman v. State, 98 So. 
695, 19 Ala.App, 626—McKenzie v. 
State, 97 So. 166, 19 Ala.App. 319 
—Miller v. State, 96 So. 718, 19 
Ala.App. 229, certiorari denied Ex 
parte Miller, 96 So. 719, 209 Ala. 
653—O’Neal v. State, 93 So. 49, 
18 Ala.App. 425. 

34. Tex.—^Helms v. State, 287 S.W. 
269, 105 Tex.Cr. 169. 

35. Ga.—Johnson v. State, 109 S.E. 
673, 162 Ga. 270—Brown v. State, 
21 S.E.2d 268, 67 Ga.App. 650. 

36. Ga.—^Johnson v. State, 109 S.E. 
673, 152 Ga. 270. 

37. Ill.—People V. Nelson, 149 N.E. 
226, 318 Ill. 424—People v. Barnes, 
145 N.E. 391, 314 Ill. 140—People 
V. Martin, 145 N.E. 395, 314 Ill. 
110 — People V. Cade, 236 Ill.App. 
587, 

Miss.—^Dawsey v. State, 100 So. 526, 
136 Miss. 18—State v. Speaks, 96 
So. 176, 132 Miss. 159. 

Possession of still for lawfxd pur¬ 
pose is negatived by allegation that 
it was possessed for use in unlaw¬ 
ful manufacture of intoxicating lia- 
uor.—Mitchell v. State, 103 So. 815, 
139 Miss. 108. 

88. Ind.—Busch v. State, 150 N.E. 
58, 197 Ind. 173—Asher v. State, 
142 N.E. 407, 194 Ind. 653, pe¬ 
tition overruled 143 N.E. 513, 194 
Ind. 553. 


Mo.—State v. Williams, 296 S.W. 156 
—State v. Richardson, 267 S.W. 
841—State v. Goetz, App., 255 S. 
W. 345. 

Neb.—Paige v. State, 235 N.W. 91, 
120 Neb. 732. 

Tex.—Simmons v. State, 279 S.W. 
831, 103 Tex.Cr. 175—Hahn v. 

State, 276 S.W. 287, 101 Tex.Cr. 
491—Tuckness v. State, 276 S.W. 
277, 101 Tex.Cr. 483—Johnson v. 
State, 266 S.W. 155, 98 Tex.Cr. 
417—^Parsons v. State, 265 S.W. 
666, 98 Tex.Cr. 272—Teague v. 

State, 258 S.W. 819, 96 Tex.Cr. 
680—Madsen v. State, 254 S.W. 
955, 96 Tex.Cr. 439—^Eads v. State, 
252 S.W. 531, 94 Tex.Cr. 614—Mul¬ 
lins V. State, 247 S.W. 286, 93 
Tex.Cr, 474. 

W.Va.—State v. Tenney, 185 S.E. 

468, 117 W.Va. 342. 

Purpose or use 

(1) In an indictment fpr the ille¬ 
gal manufacture of intoxicating liq¬ 
uor, it is not necessary to negative 
a proviso thereof permitting the use 
of alcohol in the manufacture of cer¬ 
tain articles.—State v. Nordstrom, 
178 N.W. 164, 146 Minn. 136. 

(2) Under a statute making the 
manufacture of intoxicating liquor, 
except for certain specified purpos¬ 
es, a crime, an indictment alleging 
its unlawful manufacture need not 
negative the existence of such law¬ 
ful purposes.—Mullins v. State, 247 
S.W. 286, 93 Tex.Cr. 474. 

tTiider zratioual Prohibition. Act 
Xj.s.—Gibson v. U. S., C.C.A.Wash., 
31 F.2d 19, certiorari denied 49 S. 
Ct. 481, 279 U.S. 866, 73 L.Ed. 1004. 
Effect of change in statute 

(1) Where the offense of posses¬ 
sion of a still or the manufacture 
of liquor was committed at a time 
when there was in force a statute 
making it necessary to' negative ex¬ 
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ceptions. but prosecution was com¬ 
menced after the enactment of a 
statute doing away with such ne¬ 
cessity, an indictment which failed 
to negative exceptions was held de¬ 
fective.—State V. Clark, 110 So. 447, 
145 Miss. 207. 

(2) Other authority has held to 
the contrary.—Reich v. State, 251 
S.W. 1072, 94 Tex.Cr. 449. 

39. Tex.—Bell v. State, 260 S.W. 

177, 94 Tex.Cr. 266, error dis¬ 

missed Bell V. State of Texas, 45 
S.Ct. 97, 266 U.S. 640, 69 L.Ed. 
483. 

33 C.J. p 728 note 25. 

Burden as to exception on accused 
Va.—Gllreath v. Commonwealth, 118 
S.E. 100, 136 Va. 709. 

40. Or.—Pack v. State, 241 P. 390, 
116 Or. 416. 

Pederal license 

(1) The possibility that accused 
may have had a federal license or 
permit to manufacture need not be 
negatived in an indictment under lo¬ 
cal law. 

Md.—Weller v. State, 132 A. 624, 150 
Md. 278. 

Or.—Pack v. State, 241 P. 390, 116 
Or. 416. 

(2) In prosecution for manufac¬ 
turing intoxicating liquors for bev¬ 
erage purposes, failure to allege in 
indictment or in bill of particulars 
that alleged manufacturing was done 
without a permit from the federal 
authorities was held not fatal, such 
allegation being necessary only when 
accusation is for manufacturing for 
“nonbeverage purposes.’*—State v. 
Hebert, 103 So. 742, 158 La. 209, af¬ 
firmed Hebert v. State of Louisiana, 
47 S.Ct. 103, 272 U.S. 312, 71 L.Ed. 
270, 48 A.L.R 1102—State v. Parm¬ 
er, 102 So. 664, 157 La. 644. 

41. Ala.—^Hallmark v. State, 101 So. 



§ 330 

er authority requires that either the nature or kind 
of intoxicating liquor be named or the mode or 
manner of manufacture be alleged.'^^ 

Registration, An allegation that the still or oth¬ 
er apparatus was not registered has been required 
under some statutes,but not under others.*^^ 

Attempt, In determining the sufficiency of an 
information for an attempt to manufacture intoxi¬ 
cating liquor, the general rules as to informations 
for attempts, as set forth in Indictments and In¬ 
formations § 150, are applicable.^5 

§ 331. -Illegal Transportation, Importa¬ 

tion, or Exportation 

a. In general 

b. Place of offense 

c. Allegations as to liquor 


48 C.J.S. 

d. Negativing defenses and exceptions 

e. Grade of offense 

f. Transporting equipment or material 

g. Under National Prohibition Act 

a. In General 

An indictment or information for unlawfully trans¬ 
porting intoxicating liquor to be sufficient must charge 
the essential elements of the offense. It is generally 
sufficient to charge the offense substantially In the lan¬ 
guage of the statute. 

An indictment or information for unlawfully 
transporting intoxicating liquor must fully inform 
accused of the crime for which he is to stand trial,46 
and conform to the statute on which it is based ;47 
and, as a general rule, it is sufficient to charge the 
offense substantially in the language of the statute 
creating and defining it^S Thus, although the cir¬ 
cumstances attendant on the commission of the of- 
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905, 20 Ala.App. 281, certiorari de¬ 
nied Ex parte Hallmark, 101 So. 

906, 212 Ala. 144—Lashley v. State, 
101 So. 904, 20 Ala.App. 301, cer¬ 
tiorari denied Ex parte Lashley, 
101 So. 905, 212 Ala. 66. 

Ariz.—State v. Crawford, 190 P. 422, 
21 Ariz. 501. 

Ind.—^Asher v. State, 142 N.B. 407, 
194 Ind. 653, petition overrulM 143 
N.B. 513, 194 Ind. 553. 

Tex.—Hahn v. State, 276 S.W. 287, 
101 Tex.Cr. 491. 

Absence of particulars 
In charging: offense of manufac¬ 
turing spirituous liquors which tes¬ 
timony tends to prove, it is not suf¬ 
ficient to set forth such offense in 
words of statute, without allegations 
of particulars of alleged offense or 
manner or mode of manufacture.— 
Cole V. State, ISO P. 718, 16 Okl.Cr. 
103. 

TTnder National Prohibition Act 

U.S.—^Adamson v. U. S., C.C.A.Ga., 
296 F. 110. 

42. Okl.—Purrh v. State, 226 P. 
1065, 27 OkLCr. 283. 

43. Ark.—^Herring v. State, 286 S.W. 

1013, 171 Ark. 1187—Poston v. I 

State, 286 S.W. 943, 171 Ark. 1188. 

Or.—State v. Cox, 243 P. 77, 117 
Or. 204. 

33 C.J. p 729 note 42 [b]. 
Nonregistration by accused 
Indictment for possession of un¬ 
registered still need not aver that 
it was not registered by anyone or 
not registered at all, where it avers 
nonregistration by accused and pos¬ 
session and control by him.—Giaco- 
lone V. U. S., C.C.A.Wash., 13 F.2d 
108. 

Xndictment held sufficient 
U.S.—U. S. V. Dworkin, D.C.Mass., 
25 F.2d 738. 

Ark.—Bolding v. State, 66 S.W.2d 
633, 188 Ark. 1166. 


Indictment held insufficient 
U.S.—Connley v. U. S., C.C.A.Cal., 46 
F.2d 53. 

44. Okl.—Likes v. State, 23 P.2d 
394, 54 Okl.Cr. 444—McCarty v. 
State, 296 P. 521, 60 Okl.Cr. 80. 

45. Miss.—State v. Burton, 111 So. 
300, 145 Miss. 821. 

Okl.—State v. Thomason, 212 P. 

1026, 23 Okl.Cr. 104. 

Xndictment held insufficient 
Okl.—^Wilson v. State, 225 P. 666, 
27 Okl.Cr. 153. 

46. Ala,—Hayes v. ’State, 128 So. 
774, 23 Ala.App. 524, certiorari de¬ 
nied So. 776, 221 Ala. 389. 

Mo.—State v. Hardin, 21 S.W.2d 758, 
324 Mo. 28—State v. Talken, 292 S. 
W. 32, 316 Mo. 596. 

Okl.—Robinson v. State, 280 P. 1112, 
44 OkLCr. 189. 

Requisites and sufficiency of indict¬ 
ments and informations for liquor 
law violations in general see supra 
§ 307. ■ 

47. Ala.—Hayes v. State, 128 So. 
774, 23 Ala.App. 624, certiorari de¬ 
nied 128 So. 776, 221 Ala. 389. 

Mo.—State v. Talken, 292 S.W. 32, 
316 Mo. 596. 

Necessity of conforming to amended 
statute 

A charge of unlawfully transport¬ 
ing intoxicating liquor should con¬ 
form to an amendment to the stat¬ 
ute under which it is brought.— 
State V. Bounds, 262 'S.W. 411, 216 
Mo.App. 236. 

48. Ala.—Lotson v. State, 135 So. 

160, 223 Ala, 229—Jackson v. State, 
174 So. 610, 27 Ala.App. 468— 

Grimes v. State, 135 So. 644, 24 
Ala.App. 392—Holt v: State, 132 
So. ISO, 24 Ala.App. 181—^Hayes v. 
State, 128 So. 774, 23 Ala.App. 624, 
certiorari denied 12*8 So. 776, 221 
Ala. 389—^Williams v. State, 122 I 
So. 460 (first case), 23 Ala.App. 63,1 
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certiorari denied 122 So. 460, 219 
Ala. 478 (second case). 

Ariz.—^Henderson v. State, 244 P. 
1020, 30 Ariz. 113. 

Ind.—^Hoover v. State} 178 N.E. 172, 
203 Ind. 248—Torphy v. State, 161 
N.E. 265, 200 Ind. 176—Trainer v. 
State, 154 NE 273, 198 Ind. 502— 
Murray v. State, 153 NB. 773, 19’8 
Ind. 389—Wrench v. State, 152 N. 
E. 274, 198 Ind. 61—Hammell v. 
State, 152 N.B. 161, 198 Ind. 45— 
Morgan v. State, 151 N.E. 98, 197 
Ind. 374—Marsh v. State, 150 N.B. 
773, 197 Ind. 261—Martin v. State, 
149 N.B. 717, 197 Ind. 471—Bu- 
dreau v. State, 149 N.E. 442, 197 
Ind. 8—Simpson v. State, 149 N. 
B. 53, 197 Ind. 77—Lowery v. 
State, 148 N.E. 197, 196 Ind. 316 
—Berry v. State, 148 N.E. 143, 196 
Ind. 258—Simpson v. State, 146 N. 
E. 747, 195 Ind. 633—Asher v. 

State, 142 N.E. 407, 194 Ind. 553, 
rehearing overruled 143 N.E. 513, 
194 Ind. 553. 

Mo.—State v. Galbraith, 60 S.W.2d 
1035, 330 Mo. 801—State v, Davis, 
46 S.W.2d 565, 329 Mo. 743—State 

V. Clark, 33 S.W.2d 890—State v. 
Howard, 23 S.W.2d 11, 324 Mo. 145 
—State V. Bailey, 8 S.W.2d 57, 320 
Mo. 271—State v. McGinnis, 7 S. 

W. 2d 259, 320 Mo. 228—State v. 
Wheeler, 2 S.W.2d 777, 313 Mo. 
1173—State v. Knight, 300 S.W. 
719—State V. Padgett, 289 S.W. 
954, 316 Mo. 179—State v. Card- 
well, 279 SW. 99, 312 Mo. 140— 
State V. Hall, 278 S.W. 1028— 
State V. Fenley, 275 S.W. 41. 309 
Mo. 534—State v. Gatlin, 267 S. 
W. 797. 

Mont.—State v. Redmond, 237 P. 486, 
73 Mont. 376. 

Tenn.—^Jordan v. State, 3 S.W.2d 159, 
166 Tenn. 509. 

Tex.—Anderson v. State, 277 S.W. 
1066, 102 Tex.Cr. 183-”Grubb v. 
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fense need not be alleged,an indictment which 
fails to allege an essential ingredient is, of course, 
insufficient. 50 

It follows, therefore, that, except where it is an 
essential element of the offense,the intent with 
which the liquor was transported need not be al¬ 
leged ;52 and unlawfulness as an essential element 
must be averred either expressly or by the use of 
such terms or such a statement of facts as clearly to 
import it.53 So, too, where it is not an essential 
ingredient of the offense, the indictment need not 
allege that the transportation was feloniously^'* 
or willfully55 done; and except where it is an es¬ 
sential element of the offense, 56 the indictment or 


information need not allege that accused knowingly 
transported the intoxicating liquor.57 

Neither the time of day at which the transporta¬ 
tion occurred®8 nor the purpose for which the liq¬ 
uor was transported®9 need be alleged, where it is 
not an essential ingredient of the offense. 

Where it is not an essential element of the of¬ 
fense, the name of the person for or to whom the 
liquor was transported or delivered need not be 
specified, 50 nor need it be stated that the liquor was 
delivered to a person or entity.®^ Likewise, the 
means of conveyance or method of transportation 
usually need not be stated.®^ 


state, 268 'S.W. 158, 99 Tex.Cr. 
103. 

Wash.—State v. Riese, 268 P. 319, 
144 Wash. 516. 

33 C.J. p 730 note 59—31 C.J. p 717 
note 30 [a] (19), p 720 note 55 [a] 
( 2 ). 

Indictment held not uncertain as 
not disclosing statute under which 
charge was made.—Morgan v. State, 
151 N.E. 98, 197 Ind. 374. 

Indication of payment of tax 

(1) An information alleging that 
accused transported beer in package 
to which no canceled stamps show¬ 
ing payment of state tax thereon 
were affixed did not charge failure to 
pay tax, but charged transportation 
of beer without having affixed can¬ 
celed stamps evidencing such pay¬ 
ment.—Dodd V. State, Tex.Cr., 186 
S.W.2d 815. 

(2) Indictment alleging unlawful 
transportation for sale of an alco¬ 
holic beverage not bearing indicia of 
payment of tax did not charge an 
offense under statute declaring 
transportation of alcoholic beverage 
a misdemeanor, on the theory that 
the illegal act of failure to indicate 
payment of tax could be read into 
such statute by means of another 
statute providing that the failure of 
a container of alcoholic beverage to 
bear an indicia of payment of tax 
shall be prima facie evidence that 
the beverage is illicit, and by means 
of a statute defining an illicit bev¬ 
erage.—State v. Cannizzaro, N.J., 44 
A 2d 3-54. 

49. Ky.—Cole v. Commonwealth, 
257 S.W. 713, 201 Ky. 543. 

50. Ark.—Winfrey v. State, 202 S. 
W. 23, 133 Ark. 357. 

33 C.J. p 730 note 60—31 C.J. p 717 
note 30 [c] (1), (2). 

51. W.Va.—State v. Sprague, 161 S. 
B. 24, 111 W.Va. 132. 

33 C.J. p 730 note 69. 

Necessity for alleging Intent gen¬ 
erally see supra § 310. 

Alleging unlawfuliiess Ixusnfflcient 
The indictment must allege that 


accused intended to violate the pro¬ 
hibition laws, even though it uses 
the term “unlawfully.”—State v. 
Sprague, supra. 

52. Mo.—State v. Padgett, 289 S.W. 
954, 316 Mo. 179. 

Okl.—McNeal v. State, 179 P. 943, 15 
Okl.Cr. 639. 

53. Ind.—Burnett v. State, 166 N.E. 
430, 201 Ind. 134—Batts v. State, 
144 N.E. 23, 194 Ind. 609. 

Xiawfulness precluded 

A charge that accused unlaw¬ 
fully transported liquor precludes 
the idea that it was done lawfully. 
—Asher V. State, 143 N.E. 513, 194 
Ind. 553. 

54. Ind.—Burnett v. State, 166 N.E. 

430, 201 Ind. 134—Simpson v. 

State, 149 N.E. 53, 197 Ind. 77— 
Simpson v. State, 146 N.E. 747, 196 
Ind. 633. 

Mo.—State v. Cardwell, 279 S.W. 99, 
312 Mo. 140. 

Va.—Staples v. Commonwealth, 125 
S.E. 319, 140 Va. 583. 

55. Mo.—State v. Connor, 300 S.W. 
685, 318 Mo. 592. 

56b Ky.—^Adams Express Co. v. 
Commonwealth, 197 S.W. 957, 177 
Ky. 449. 

Me.—State v, McDonough, 24 A 944, 
84 Me. 488. 

Necessity for alleging knowledge or 
notice on part of accused general¬ 
ly see supra § 311. 

57. Ind.—Hoover v. State, 17*8 N.E. 
172, 203 Ind. 248. 

Tex.—Clark v. State, 12 S.W.2d 792, 
111 Tex.Cr. 384—Webb v. State, 8 
S.W.2d 165, 110 Tex.Cr. 230—Cox 
V. State, 294 ^.W. 564, 107 Tex.Cr. 
19—^Anderson v. State, 277 S.W. 
1066, 102 Tex.Cr. 183. 

58. Mont.—State v. Dow, 229 P, 402, 
•71 Mont. 291. 

Necessity for alleging time of of¬ 
fense generally see supra § 313. 

59. Mo.—State v. Padgett, 289 S.W. 
954, 316 Mo. 179. 

Okl.—England v. State, 8 P.2d 690, 63 
Okl.Cr. 142. 

33 C.J. p 730 note 67. 
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Necessity for alleging purpose of 
act constituting offense generally 
see supra § 314. 

Sale as purpose 

It is not necessary that the indict¬ 
ment charge the transportation for 
purposes of sale.—Wright v. State, 
34 S.W.2d 598, 116 Tex.Cr. 355— 
Webb v. State, 8 S.W.2d 165, 110 Tex. 
Cr. 230—Brown v. State, 276 S.W. 
438, 101 Tex.Cr. 495—^Parrott v. 

State, 271 S.W. 923, 100 Tex.Cr. 8o— 
Kelley v. Slate, 269 S.W. 796. 99 
Tex.Cr. 403—^IVilliams v. State, 269 
S.W. 434, 99 Tex.Cr. 356—Bramlett v. 
State, 268 S.W. 739, 99 Tex.Cr. 200— 
Goble V. State, 267 S.W. 722, 98 Tex. 
Cr. 656—Bailey v. State, 260 S.W. 
1057, 97 Tex.Cr. 812—Harper v. 

-State, 257 S.W. 1102, 96 Tex.Cr. 429 
-Harrison v. State, 254 S.W. 975, 95 
Tex.Cr. 513—Johnson v. State, 243 
S.W. 710, 93 Tex.Cr. 150—33 C.J. p 
730 note 67 [a], 

60. Ark.—^Winfrey v. State, 202 S. 
W. 23, 133 Ark. 357. 

W.Va.—State v. Duff, 94 S.E. 498, SI 
W.Va. 407. 

Necessity for designating and de¬ 
scribing other party to transaction 
generally see supra § 321, 

61. Mont.—State v. Morgan, 188 P. 
933, 57 Mont. 479—State v. Wehr, 
188 P. 930, 57 Mont. 469. 

62. Ala.—^Dotson v. State, 185 So- 
159, 24 Ala.App. 216, certiorari de¬ 
nied 135 -So. 160, 223 Ala. 229. 

Mont.—State v. Dow, 229 P. 402, 71 
Mont. 291. 

Tex.—Jones v. State, 272 S.W. 795, 
100 Tex.Cr. 309. 

Allegation of ownership unnecessary 
Where not an essential element of 
the offense charged, it need not be 
alleged that accused transported the 
liquor in another's vehicle without 
the owner’s consent, or that the ve¬ 
hicle was mortgaged.—^Johnson v. 
State, 155 N.E. 196, 199 Ind. 73. 
Common carrier 

Under a federal statute held ap¬ 
plicable to shipments of intoxicating 
1 liquor by common carrier and pre- 
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Where it is not an essential ingredient of the 
offense, it need not be alleged that there were fire¬ 
arms or guns in the vehicle of transportation, or 
on some person therein.64 Where the sale of the 
liquor alleged to have been transported is not an es¬ 
sential element of the offense, an allegation of a 

sale is surplusage.®^ 

Ordering, purchasing, or causing liquor to be 
transported in interstate commerce. Under the 
federal statute making it an offense to order, pur¬ 
chase,, or cause intoxicating liquors to be transport¬ 
ed in interstate commerce into any state the laws 
of which prohibit the manufacture or sale therein 
of intoxicating liquors, where accused is charged 
with ordering or purchasing intoxicating liquors to 
be transported in interstate commerce, an indictment 
need not allege that such liquors were actually trans¬ 
ported;®® but it is otherwise where he is charged 
with causing such liquors to be transported in in¬ 
terstate commerce.®*^ 

b. Place of Offense 

As a general rule an Indictment or Information charg¬ 
ing an illegal transportation of intoxicating liquor need 
not specify the point at which the transportation began 
or at which it ended. 

As a general rule an indictment or information 
charging an illegal transportation of intoxicating 
liquor need not specify the point at which the trans¬ 
portation began or at which it ended,®® or that the 
liquor was transported from one point in the state 


to another point therein.®^ It has been held, how¬ 
ever, that an indictment or information for illegally 
transporting intoxicating liquors from one place in 
a state to another must clearly and distinctly state 
the places from which and to which the liquor was 
being transported, if known, and if unknown, must 
so allege ;'^® and that the allegations in such indict¬ 
ment or information must be certain and direct as 
to the fact that the transportation was from some 
place in the state to another place therein.'^^ 

A count charging that accused unlawfully brought 
ardent spirits into the state from a point without 
the state, but not charging that such spirits were 
transported in interstate commerce, has been held 
to be good.72 Under the federal statute as to trans¬ 
porting liquor from one state to another, an indict¬ 
ment is not fatally defective because it fails to 
state, or states incorrectly, the point from which 
the shipment started.*^® 

c. Allegations as to Liquor 

The necessity and sufficiency of an allegation as to 
the nature or quantity of the liquor Involved in the of¬ 
fense of illegally transporting intoxicating liquor depend 
on the particular statute under which the proceeding is 
brought. 

It has been held that an indictment or informa¬ 
tion for illegally transporting intoxicating liquor 
need not allege any of the particular attributes 
thereof,74 and that it is sufficient to allege the trans¬ 
portation of intoxicating liquor accomp.anied by a 
videlicet,75 or of intoxicating liquor, without speci- 


scribing the manner of such ship¬ 
ments, an information charging an 
unlawful shipment in a vehicle oth¬ 
er than a common carrier has been 
, held insufficient.—Gregg v. U. S., C. 
aA.Mo., 116 P.2d 609. 

83. Ind.—Johnson v. State, 155 N.E. 
196, 199 Ind. 73—Prey v. State, 147 
N.E. 279, 196 Ind. 359. 

64. Ind.—Prey v. State, supra. 

05. Iowa.—State v. Parsons, 228 N. 

W. 307, 209 Iowa 540. 

83. U.S.—Tacon v. U. S., C.C.A.La.i 
270 P. 88— U. S. V. Collins, D.C.La., 
264 P. 380. 

87. U.S.—U. S. V. Collins, supra. 

63. Ind.—Berry v. 'State, 148 N.E. 
143, 196 Ind. 258. 

Mo.—State v. Lando, 300 S.W. 767— 
State V. Thurston, 300 S.'W. 486— 
State v. Brown, 296 S.W. 125, 317 
Mo. 361—State v. Padg'ett, 289 S. 
W. 954, 316 Mo. 179. 

Mont.—State v. Dow, 229 P. 402, 71 
Mont. 291. 

Ohio.—Kelley v. State, 18 Ohio App. 
182. 

Tenn.—Jordan v. State, 3 S.W.2d 159, 
156 Tenn. 509—Ready v. State, 290 
S.W. 28. 155 Tenn. 16—Sanders v. 
State, 281 S.W. 924, 153 Tenn. 139. 


Tex.—Tro v. State, 274 S.W. 634, 101 
Tex.Cr. 185. 

W.Va.—State v. Lough, 124 S.E. 606, 
97 W.Va. 241. 

33 C.J. p 731 note 72. 

“Prom one place to another*’ 

An indictment charging a trans¬ 
portation ‘‘from one place to anoth- 
er’» is sufficient; the proposition that 
such transportation means transpor¬ 
tation from one premise to another, 
being the result of construction, is 
not required to be pleaded.—Pope v. 
State, 268 S.W. 775, 149 Tenn. 176. 
Fuhlic road suillcient 
An indictment charging that ac¬ 
cused transported liquor on a public 
road, without designating any par¬ 
ticular road, is sufficient.—^Pence v. 
State, 9 S.W.2d 348, 110 Tex.Cr. 378. 

69- Ala.—Dotson v. ’State, 135 So. 
159, 24 Ala.App.* 216, certiorari de¬ 
nied 135 So. 160, 223 Ala. 229. 

70- Okl.—Freeman v. State, 277 P. 
685, 43 Okl.Cr. 186. 

33 C J. p 730 note 70. 

Necessity for alleging place of of¬ 
fense generally see supra § 312. 

71. Okl.—McGill V. State, 185 P. 
630, 16 Okl.Cr. 657. 
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Description sufficiently definite 
An information for the illegal 
transportation of intoxicating liquor 
from a street in front of a named 
house.in a named county to the back 
steps of ^uch house has been held 
sufficiently definite to inform ac¬ 
cused of the nature of the charge, 
although the name of the street and 
town in which the house was locat¬ 
ed were not disclosed.—Chapman' v. 
State, 230 P. 283, 28 Okl.Cr. 208. 

72. Va.—Hunt v. Commonwealth, 
101 S.E. 896, 126 Va, 816—Sickle v. 
Commonwealth, 97 S.E. 783, 124 
Va. .821, reheard 99 S.E. 678, 124 
Va, 421. 

73. U.S.—Ciafirdini v, U. S., C.C.A. 
W.Va., 266 P. 471, certiorari de¬ 
nied 41 S.Ct. 8, 254 U.S. 634, 65 L. 
Ed. 449—Malcolm v. U. 'S., W.Va., 
256 F. 363, 167 C.C.A. 533. 

74. Pa.—Commonwealth v. Gardner, 
96 Pa.Super. 450, appeal denied 147 
A. 527, 297 Pa. 498. 

Allegations with regard to liquor 
generally see supra §§ 317-320. 

75. Okl.—Coleman v. State, 263 P. 

676, 39 Okl.Cr. 149—Skelton v. 

State, 239 P. 189, *31 Okl.Cr. 343. 
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fying the particular kind^S or brand.'^^ it has also 
been held that an indictment or information for il¬ 
legally transporting intoxicating liquor is sufficient 
without alleging its alcoholic content,^8 or that the 
liquor was fit for use for beverage purposes.*^® 

An indictment which alleges the transportation of 
spirituous liquor has been held sufficient, without 
alleging it to be intoxicating,SO as has an indictment 
charging the transportation of whisky without al¬ 
leging that it contains alcohol or is intoxicating.Si 
It has also been held sufficient to allege the trans¬ 
portation of prohibited liquors without designating 
the liquors transported,S2 or to allege the transpor¬ 
tation of liquor without further description.S3 

In at least one jurisdiction, while it has been held 
sufficient merely to charge the unlawful transporta¬ 
tion of liquor capable of producing intoxication,S4 
or to charge the unlawful transportation of “whis¬ 
ky and intoxicating liquor,*’S5 where the transpor¬ 
tation of vinous and malt liquors containing not 
more than a specified percentage of alcohol is not 
an offense, an indictment charging the unlawful 
transportation of intoxicating liquor,^6 or of liquor 
capable of producing intoxication^^ has been held 
insufficient 


Quantity, Although, where it is not an essential 
ingredient of the offense, the quantity of the liquor 
transported need not be specified,^^ where it is nec¬ 
essary, under a statute, that a specified quantity of 
intoxicating liquor be transported to constitute an 
offense thereunder, the statutory quantity must be 
alleged, and in an indictment under such statute, 
the omission of the words “in quantities'^^0 or of 
the words “at one and the same time^^i does not 
render it defective. 

d. Negativing Defenses and Exceptions 

An indictment or information for Illegally transport¬ 
ing Intoxicating liquor need not negative matters of de¬ 
fense which do not form a part of the offense, and It 
is necessary to negative an exception or proviso con¬ 
tained in a statute defining the offense only where It 
forms an integral portion of the description. 

An indictment or information for illegally trans 
porting intoxicating liquor need not negative mat¬ 
ters of defense which do not form a part of the of¬ 
fense.®^ It is necessary to negative an excep¬ 
tion contained in the statute creating and defining 
the offense where it forms a portion of the descrip¬ 
tion of the offense, so that the elements thereof 
cannot be accurately and definitely stated if the ex¬ 
ception is omitted,but where the exception or 


76. W.Va.—state v. Duff, 94 S.E. i 

498, 81 W.Va. 407. | 

77. Mont.—State v. Dow, 229 P. 402, 
71 Mont. 291. 

78. Ind.—Frey v. State, 147 N.E. 
279, 196 Ind'. 359. 

Tex.—Turner v. State, 255 S.W. 439, 

95 TexCr. 593. 

79. Pa.—Commonwealth v. Gardner, 

96 Pa.Super. 450, appeal denied 147 
A. 527, 297 Pa, 498. 

SnrpXasag'e 

Althoufrh it does not state that the 
liquor was capable of being used as 
a beverage, an Information charging 
the illegal transportation of intoxi¬ 
cating liquor, to wit, “moonshine 
whisky, the same to be used as a 
beverage,” may be sufficient, since 
the quoted words are ignored as sur¬ 
plusage.—State V. Goforth, 216 P. 
882, 126 Wash. 66. 

80. Ky.—Brown v. Commonwealth, 
24 9 S.W. 777, 198 Ky. 663. 

81. Ala.—Alexander v. State, 132 
So. 64, 24 Ala.App. 156—Dixon v. 
State, 124 So. 506, 23 Ala,App. 279, 
certiorari denied 124 So. 607, 220 
Ala. 220. 

82- Ala.--Hayes v. State, 128 So. 
774, 23 Ala,App. 524, certiorari de¬ 
nied 128 So. 776, 221 Ala, 389. 

83. Ky.—Middleton v. Common¬ 
wealth. 247 S.W. 40, 197 Ky, 422, 
84L Tex. —^Meyer y. State. 299 S.W. 
259, 108 Tex.Cr, 77—CopeUo ▼. 

State, t«4 8LW. 973. 96 Tex.Cr. 806 


—Benson v. State, 254 S.W. 793, 
95 Tex.Cr. 311—Sanchez v. State. 
252 S.W. 548, 94 Tex.Cr. 606. 

85. Tex.—McNeil v. State, 247 S.W. 
536, 93 Tex.Cr. 259. 

86. Tex.—Martin v. State, Cr., 80 
S.W.2d 968. 

87. Tex.—Cathey v. State, Cr.. 76 S. 
W.2d 514—Byrd v. State, Cr., 76 S. 
W.2d 134. 

88. Ala.—Grimes v. State, 135 So. 
644, 24 Ala,App. 392. 

Neh.—McLaughlin v. State, 177 N. 

W. 744, 104 Neb. 392. 

Necessity for alleging quantity of 
liquor generally see supra § 319. 

89. Ala,—Holt V. State, 132 So. 180, 
24 Ala.App. 181. 

More than specified quantity sirffi- 
cient 

Under a statute making it illegal 
to transport intoxicating liquor in 
quantities of a specified number of 
gallons or more, an indictment 
charging the transportation of such 
liquor in quantities of more than 
the specified number is suflficient.— 
Weaver v. State, 125 So. 800, 23 Ala, 
App. 353, followed in 125 So. 801 
(first case), 23 Ala,App. 353, and cer¬ 
tiorari denied 125 So. 801 (second 
case), 220 Ala, 452. 

90. Ala,—^Mars v. State, 129 So. 314, 
23 Ala. App. 669—Wilkerson v. 
State, 128 So. 777, 23 Ala.App. 620, 
certiorari denied 12S So. 778, 221 
Ala. 393—Hayes v. State, 128 So. 
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774, 23 Ala,App. 624, certiorari de¬ 
nied 128 So. 776, 221 Ala, 389— 
Ray V. State, 127 So. 799, 23 Ala, 
App. 357, certiorari denied 127 So. 
.800, 221 Ala. 58. 

91. Ala,—Alexander v. 'State, 132 
So. 64, 24 Ala.App. 156. 

92. Ind.—Asher v. State, 143 N.jfl. 
513. 194 Ind. 553. 

N.C.—State v. Epps, 197 S.E. 580, 
213 N.C. 709. 

Necessity for negativing defenses 
generally see supra § 323. 
Trausportatioii from one foreign 
state to another 

The possibility that accused trans¬ 
ported the intoxicating liquor from 
one foreign state into another need 
not be negatived.—Alexander v. 
State, 132 So. 64, 24 Alia,App. 156. 
Authorized class of persons 

The claim that accused comes 
within a class of persons authorized 
to transport alcohol for a lawful 
purpose need not be negatived.—^Hall 
V. State, 162 N.E. 51, 200 Ind. 149. 

93. W.Va,—State v. Pawlak, 138 S. 
B. 120, 103 W.Va, 655—State v. 
Taylor, 121 S.E. 573, 95 W.Va. 518. 

Necessity for negativing exceptions 
generally see supra § 325. 

Statute held invalid 
A proviso, in a statute prohibiting 
the transportation of intoxicating 
liquor without a permit, that the 
state need not allege that accused 
did not possess a permit, is uncon¬ 
stitutional, since it is the constitu- 
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proviso is separable from the description of the of¬ 
fense and is not stated as an element thereof, it is 
regarded as a matter of defense and need not be 
negatived.^^ 

e. Crrade of Offense 

The charge made in the indictment or information 
determines the character of the offense. 

It is the charge made in the indictment or infor¬ 
mation that determines the character of the offense 
of illegally transporting liquor, and whether the 
offense charged be a felony or misdemeanor is to 
be determined by the statement of facts and lan¬ 
guage employed.95 Thus, under varying statutes, 
the indictment, in order to charge a felony, must 
allege that one or more of certain specified kinds 
of liquor were transported,^® or must allege the 
transportation of a specified quantity or more of 
intoxicating liquor and under other statutes, an 
allegation that accused transported intoxicating liq¬ 
uor in an automobile or other vehicle constitutes a 
charge of a felony. 

f. Transporting Equipment or Material 

The provisions of the statute under which it is 
framed govern the requisites and sufficiency of an In¬ 
dictment for illegally transporting equipment or ma¬ 
terial for manufacturing intoxicating liquor. 


The provisions of the statute under which it is 
framed govern the requisites and sufficiency of an 
indictment for illegally transporting equipment or 
material for manufacturing intoxicating liquor.^^ 
Thus, under a statute declaring it unlawful know¬ 
ingly to transport any equipment, still, mash, mate¬ 
rial, supplies, device, or other thing for manufac¬ 
turing liquors, an indictment for unlawfully and 
knowingly transporting yeast for the manufacture 
of liquor,^ and an indictment for transporting equip¬ 
ment for making liquor,^ need not allege that such 
transportation was for the purpose of manufactur¬ 
ing liquor. However, an indictment for unlawfully 
transporting a still for the manufacture of liquor, 
under such statute, must allege that the act was 
knowingly done.^ 

g. Under National Prohibition Act 

To be sufficient an indictment or information, under 
the National Prohibition Act, for illegally transporting 
intoxicating liquor, had to charge the essential elements 
of the offense under the act. 

An indictment or information, under the Nation¬ 
al Prohibition Act, for illegally transporting intoxi¬ 
cating liquor, to be sufficient had to charge the es¬ 
sential elements of the offense under the act^ It 
was sufficient to charge the offense in the statutory 
form,® without stating the specific amount of liquor 


tional right of accused that the ac¬ 
cusation shall be formally and pre¬ 
cisely »set forth, and a charge which 
fails to state that accused did not 
possess such permit is insufficient.— 
State V. Webber, 133 A. 738, 125 Me. 
319. 

94. Del.—State v. Witsil, 129 A. 862, 
3 W.W.Harr. 30. 

Ill.—People V, Simpson, 245 IlLApp. 
145. 

Ind.—^Lodyga v. State, 179 N.E. 542, 
203 Ind. 494—^De Long v. State, 
168 N.E. 22, 201 Ind. 302—Richard¬ 
son V. State, 164 N.E. 269, 200 Ind. 
420—Rhodehamel v. State, 157 N. 
B. 49, 199 Ind. 620—McDaniel v. 
State. 149 N.E. 161. 196 Ind. 654— 
Lowery v. State, 14'8 N.E. 197, 196 
Ind. 316—Batts v. State, 144 N.E. 
23, 194 Ind. 609—^Volderauer v. 
State, 143 N.E. 6-74, 195 Ind. 415— 
Asher V. State, 142 N.E. 407, 194 
Ind. 553, rehearing overruled 143 
N.E. 513, 194 Ind. 653. 

W.Va.—State v. McCoy, 148 S.E. 127, 
107 W.Va. 163. 

The XawfulxLess of the transporta¬ 
tion need not be negatived.—State v. 
Clark, Mo., 33 S.W.2d 890—State v. 
Caldwell, 279 S.W. 99, 312 Mo. 140 
—State V. Bennett, Mo., 270 S.W. 295 
—State V. Gatlin, Mo., 267 S.W. 797. 
Personal use 

Where a constitutional provision, 
prohibiting the bringing into the 


state of intoxicating liquors, does j 
not speciflcally except intoxicants 
intended for personal use, although 
the bringing of such liquors is not 
an offense, an information charging 
the bringing into the state of intoxi¬ 
cants need not negative that they 
were intended for personal use.— 
Stansbury v. State, 155 P. 301, 17 
Ariz. 535—Sturgeon v. State, 154 P. 
1050, 17 Ariz. 513, L.R.A1917B 1230. 
Denatured alcohol 

It is unnecessary to negative the 
fact that the liquor alleged to have 
been transported was denatured al¬ 
cohol.—^Malmin v. State, 246 P. 548, 
30 Ariz. 258. 

In Texas 

<1) It is unnecessary to negative 
the exceptions contained in the stat¬ 
ute creating and defining the ofEense. 
—Clark V. State, 12 S.W.2d 792, 111 
Tex.Cr. 3'84—Bramlett v. State, 268 
S.W. 739, 99 Tex.Cr. 200—Walker v. 
State, 262 S.W, 759, 97 Tex.Cr. 547, 
following Doggett v. State, 261 S.W. 
1117, 97 Tex.Cr. 434—Guynes v. 

State, 260 S.W. 193, 96 Tex.Cr. 660— 
Thomas v. -State, 252 S.W. 507, 94 
Tex.Cr. 329. 

(2) However, under the prior law, 
it was necessary to negative the ex¬ 
ceptions contained in the statute, 
and an indictment which negatived 
such exceptions conjunctively, ‘‘and" 
being used instead of “or," was de¬ 
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fective.—Braden v. State, 260 S.W. 
174, 97 Tex,Cr. 90. 

95. Ind.—Simpson v. State, 146 N.E, 
747, 195 Ind. 633. 

Tenn.—Ellis v. State, 26 S.W.2d 161, 
160 Tenn. 530. 

9Q. Mo.—State v. King, S3 S.W.2d[ 
252, 331 Mo. 268. 

97. Tenn.—Ellis v. State, 26 S.W.2d 

151, 160 Tenn. 630. 

98. Ind.—Asher v. State, 168 N.E. 
466, 201 Ind. 353, 67 A.L.R. 118— 
Simpson v. State, 146 N.E. 747, 195 
Ind. SSS. 

99. Tex.—La Barba v. State, 48 S. 
W.2d 290, 120 Tex.Cr. 198. 

Im Tex,—^La Barba v. State, supra. 
Purpose of act see supra § 314. 

2. Tex.—Johnson v. State, 265 S.W. 
588, 98 Tex.Cr. 268—Hill v. State, 
257 S.W. 262, 96 Tex.Cr. 364. 

3. Tex.—Ham v. State, 40 S.W.2d 

152, 118 Tex.Cr. 271. 

4. U.S.—Kroska v. U. S., C.C.A. 
Minn., 61 P.2d 330—Burns v. U. 
S„ C.C.A.Pla., 296 F. 468. 

Indictments held sufficient 
U.S.—Corcoran v. U. S., C.C.A.Neb., 
19 P.2d 901—Gaughan v. U. S., C. 
C.A.Neb., 19 P.2d '897. 

5. U.S.—Husty V. U. S., Mich., SI 
S.Ct. 240, 282 U.S. 694, 75 L.Ed. 
629, 74 A.L.R. 1407. 
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transported,6 or the exact placed or time^ of the 
offense; and it was also unnecessary to describe 
the vehicle or other method of transportation.^ 

The indictment did not have to charge that ac¬ 
cused intended to violate the act,iO or that he will¬ 
fully and knowingly transported the liquor,or 
specifically allege that the liquor transported was 
fit for beverage purposes.^^ 

It was sufficient to charge that the transporta¬ 
tion did not come within any of the exceptions or 
exemptions providing for the lawful transportation 
of intoxicating liquor,and it was held unneces¬ 
sary to negative the possession of a permit to trans¬ 
port such liquor,^^ or the applicability of the sav¬ 
ing clause of a treaty and an indictment charg¬ 
ing that accused transported intoxicating liquor 
without a permit did not have to negative the claim 
that the liquor was transported for medicinal pur- 
poses.i® 

Indictments were not held defective for failing 
to state whether the offenses charged were felonies 


or misdemeanors, or were casual or slight viola¬ 
tions,or habitual sales,i^ or attempts to commer¬ 
cialize violations of law;20 and an indictment 
charging that accused transported a specified 
amount of intoxicating liquor knowingly, willfully, 
unlawfully, and feloniously was sufficient to charge 
a felony, although it did not state that accused was 
more than a casual employee.^i 

§ 332. -Keeping for Sale or Other Pos¬ 

session 

To charge the offense of keeping intoxicating liquor 
for sale, or other illegal possession of intoxicating liquor, 
the indictment or information must allege every substan¬ 
tial element of the offense as defined by the statute under 
which it Is framed; it is generally sufficient to follow the 
language of the statute. 

An indictment or information for keeping intoxi¬ 
cating liquor for unlawful sale, or for other unlaw¬ 
ful possession of intoxicating liquor, must allege 
every substantial element of the offense as defined 
by the statute under which it is drawn conse¬ 
quently, such an indictment or information will gen- 


Transportation in automobile 
U.S.—Healey v. U. S., C.C.A.Pa.; 276 
P. 711. 

6- U.S.—Husty V. U. S., Mich., 51 
S.Ct. 240, 282 U.S. 604, 75 L.Ed. 

629, 74 A,L..R. 1407—Pontiff v. U. 

S., C.C.A.Mass., 9 P.2d 29. 

7. U.S.—Husty V. U. S., Mich., 51 

S.Ct. 240, 282 U.S. 694, 75 L.Ed. 

629, 74 A.L.R. 1407—Sapp v. U. S., 
C.CA.Neb., 35 F.2d 580. 

Places of commencement and ter¬ 
mination 

U.S.—Lauderdale v. U. S., C.C.A. 
Miss., 48 P.2d 481—Gurera v. U. 

S., C.C.A.MO., 40 P.2d 338. 

8. U.S.—Husty V. U. S., Mich., 51 

S.Ct. 240, 282 U.S. 694, 75 L.Ed. 

629, 74 A.L.R. 1407. 

9. U.S.—Lauderdale v. U. S., C.C.A. 
Miss., 48 P.2d 481—Gurera v, U. 

S., C.C.A.MO., 40 P.2d 338. 

10. U.S.—Huth V. U. S., C.C.A,Ky., 
295 P. 35. 

11. U.S.—Moseley v. U. S., C.C.A. 

Tenn., 4 P.2d 381, certiorari de¬ 

nied Mosely v. U. S., 45 S.Ct. 510, 
268 US. 690, 69 L.Ed. 1159. 

12. U.S.—Pontiff V. U. S., aC.A. 
Mass., 9 P.2d 29—Lewis v. U. S., 
C.C.A.Pla., 4 F.2d 520. 

13. U.S.—Bell V. U. S., C.C.A.Tes:., 
285 P. 145, certiorari denied 43 S. 
Ct. 521, 262 U.S. 744, 67 L.Ed. 1211. 

14. U.S.—Altshuler v. U. S., C.C.A. 
Del., 3 P.2d 791. 

15. U.S.—U. S. V. Randell, D.C.N.Y., 
49 F.2d 344. 

le. U.S.—Lewis V. U, S., C.C.A.Fla.. 
4 P.2d 520. 

17. U.S.—Husty V. U. S., Mich.. 51 


S.Ct. 240, 282 U.S. 694, 75 L.Ed. 

629, 74 A.L.R. 1407—Norris v. U. 

5.. C.C.A.N.D,, 49 F.2d 856, certio¬ 
rari denied 52 S.Ct. 17, 284 U.S. 
633, 76 L.Ed. 539. 

18. U.S.—Husty V. U. S., Mich., 51 

S.Ct. 240, 282 U.S. 694, 76 L.Bd. 

629, 74 A.L.R. 1407—Norris v. U. 

5., CC.A.N.D., 49 P.2d 856, cer¬ 
tiorari denied 62 S.Ct. 17, 284 U.S. 
633, 76 L.Ed. 539. 

19. U.S.—Husty V. U. S., Mich., 61 

S.Ct. 240, 282 U.S. 694, 75 L.Ed. 

629, 74 A.L,R. 1407—Norris v. U. 

5.. C.C.A.N,D., 49 P.2d *856, certio¬ 
rari denied 52 S.Ct. 17, 284 U.S. 
633, 76 L.Ed. 539. 

20. U.S.—Husty v. U. S., Mich., 61 

S.Ct. 240, 282 U.S. 694, 76 L.Ed. 

629, 74 A.LR. 1407—^Norris v. U. 

5., C.C.A.N.D., 49 P.2d 856, certio¬ 
rari denied 52 S.Ct. 17, 284 U.S. 
633, 76 L.Ed. 539. 

21. U.S.—Kachnio v. U. S., C.C.A. 
Ariz., 53 P.2d 312, 79 A.L.R. 1366. 

22. Ala.—Howton v. State, 107 So. 
28, 21 Ala.App. 237. 

Ill.—People V. Simmons, 166 N.E. 96, 
334 Ill. 524—People v. Talbot, 153 
NB. 693, 322 Ill. 416—People v. 
Lewis, 149 N.E. 817, 319 Ill. 154— 
People V. Nelson, 149 N.E. 226, 318 
Ill. 424—People v. Tate, 146 N.E. 
487, 316 Ill. 52—People v. Mar¬ 
tin, 145 N.E. 395, 314 Ill. 110— 
People V. Barnes, 145 N.E. 391, 
314 Ill. 140—People v. Pro. 231 Ill. 
App. 236. 

S.D.—State v. Post, 201 N.W. 654, 
47 S.D. 642. 

Iverment of facts 
That the possession of liquor was 


unlawful must be shown by an aver¬ 
ment of facts, and not by inference, 
argument, or the statement of legal 
conclusions.—People v. Berman, 147 
N.E. 428, 316 Ill. 547. 

Omission of “unlawfully” does not 
of itself vitiate an indictment. 

La.—'State v. Leachman, 112 So. 374, 
163 La. 487. 

Tex,—Ross V. State, 277 S.W. 667, 
102 Tex.Cr. 364. 

Indictments or informations held 
sufficient 

(1) Generally. 

Ala.—^Lovett v. State, 14 So.2d 838, 
244 Ala. 601—^McPherson v. State, 

196 So. 739, 29 Ala.App. 278, cer¬ 
tiorari denied 196 So. 741, 239 Ala. 
641—Noltey v. State, 144 So. 455, 
25 Ala.App. 229, certiorari denied 
144 So. 467, 225 Ala. 5*84. 

Fla.—Spooner v. Curtis, 96 So. 836, 
85 Fla. 408. 

Ga.—Ebling v. State, 174 S.E. 739, 49 
Ga.App. 220—Martin v. State, 126 
S.E. 908, 33 Ga.App. 590. 

Til.—People V. Girard, 157 N.E. 233, 
326 Ill. 197—People v. Callier, 243 
I11.APP. 34*8. 

Ind.—Marsh v. State, 150 NE. 773, 

197 Ind. 251—Edington v. State, 
166 N.E. 300, 89 Ind.App. 590. 

Ky.—Pezzarrossi v. Commonwealth, 
28 S.W.2d 963, 234 Ky. 635. 

La.—State v. Monsour, 17 So.2d 307, 
205 La. 272. 

Miss.—Holmes v. State, 111 So. 860, 
146 Miss. 860. 

Mo.—State v. Gooch, 285 S.W. 474, 
314 Mo. 646—State v. Batchelor, 
App., 32 S.W.2d 129—State v. Jen¬ 
kins, App., 2'55 S.W. 338. 

Mont.—State v. Williams, 57 P.2d 
778, 102 Mont 238. 


431 



§ 332 INTOXICATINa LIQVORS 48 C.J.S, 

erally be sufficient if it substantially follows the 1 language of the statute.23 An indictment suffi- 


Neb.—state v. Seward, 224 N.W. 278 
118 Neb. 249. 

N.C.—State v. Epps, 197 S.E. -580, 
213 N.C. 709. 

Okl.—Cook V. State, 48 P.2d 863, 57 
Okl.Cr. 344. 

Or.—State v. Young, 257 P. '806, 122 
Or. 257. 

S.C.—State V. Center, 30 S.E.2d 760, 
205 S.C. 42. 

Tex.—Hinton v. State. 116 S.W.2d 
733, 134 Tex.Cr. 527—Stevens v. 
State, 82 S.W.2d 148, 128 Tex.Cr. 
531—McDonald v. State, 77 S.W.2d 
685, 127 Tex.Cr. 626. 

Vt.—State V. Joseph, 9 A.2d 136, 110 
Vt. 507. 

Wis.—Carver v. State, 20-8 N.W. 874, 
190 Wis. 234. 

(2) Accusation charging accused 
with offense of unlawfully having, 
possessing, and controlling alcoholic 
and intoxicating wines, beers, liq¬ 
uors, whisky, and other beverages, 
was sufficient to state offense with 
reference to whisky regardless of 
sufficiency of statement of offense 
with reference to wines, beers, and 
other beverages.—Cone v. State, 191 
S.E. 250, 184 Ga. 316. 

(3) Indictment which stated that 
accused did unlawfully have in his 
possession unlawfully manufactured 
Intoxicating liquors charged him 
with unlawfully possessing private¬ 
ly distilled intoxicating liquor,— 
Hiller v. State, 208 N.W. 260, 190 
Wis, 369. 

(4) Under a statute providing that 
the word “liquor” shall include all 
alcoholic liquids, either medicated, 
proprietary, or patented, containing 
as much as or more than a specific 
per cent of alcohol by volume, and 
fit for use as a beverage or for in¬ 
toxicating beverages purposes, an 
affidavit charging that a liquid is 
compound labeled “cake flavoring,” 
which accused possessed for sale, 
contained more than the specified per 
cent of alcohol by volume, and that 
it was used, and was fit for use, as 
an intoxicating beverage, is sufficient 
to charge a violation of the act— 
State V. Brooks, 111 So. 335, 162 Da. 
938. 

Indictments ox informations held in^ 
snfflcient 

Ga.—Carter v. 'State, 6 S.E.2d 244, 60 
Ga.App. 758. 

Ill.—^People V. Larson, 149 N.B. 579, 
318 Ill. 616—People v. Minto, 149 
N.E. 241, 318 Ill. 293—People v. 
Nelson, 149 N.E. 226, 318 Ill. 424— 
People V. Martin, 145 N.B. 395. 
314 Ill. 110—People v. Maffiei, 237 
Ill.App. 325. 

Miss.—Rogers v. State, 22 3o.2d 560. 
Vt—State V. Van Ness, 199 A. 759, 
109 Vt 392, 117 A.L.R. 415. 
:aoceiving from carrier 
Essential elements in indictment 


for receiving and possessing liquors 
from carrier are liquors, receipt, and 
carrier.—Smith v. State, 156 N.E. 
513, 199 Ind. 217. 

Probable catise 

Affidavit alleging that affiant had 
probable cause for believing and 
does believe that offense of violating 
prohibition law by having intoxicat¬ 
ing liquor In his possession had been 
committed by accused, sufficiently 
charged offense.—Ledbetter v. State, 
173 So. 647, 27 Ala.App. 295, certio¬ 
rari denied, Sup., 173 So. 648, 234 Ala. 
74. 

Initiated act 

Information charging that ac¬ 
cused possessed and carried around 
intoxicating liquor for sale in a ter¬ 
ritory now dry by reason of acting 
under initiated act was not suscepti¬ 
ble of construction that it charged 
possession and carrying around of 
liquor under such act.—Hughes v. 
State. Ark., 189 S.W.2d 713. 

Com whisky 

No statutory definition of intoxi¬ 
cating liquors is necessary to sus¬ 
tain an Information for possessing 
intoxicating liquors where it appears 
that the liquor was homemade corn 
whisky.—State v. Tokum, 99 'So. 621, 
155 La. 846. 

23. Ala.—Lovett v. State, 14 So.2d 
837, 31 Ala.App. 210, certiorari de¬ 
nied 14 So.2d 838, 244 Ala. 601— 
McPherson v. State, 196 So. 739, 
29 Ala.App. 278, certiorari denied 
196 So. 741, 239 Ala. 641-^St. John 
V. State, 137 So. 42, 24 Ala.App. 
450, certiorari denied 137 So. 43, 
223 Ala. 448—Corrunker v. State, 
98 So. 363, 19 Ala.App. 500. 

Cal.—^People v. Norcross, 234 P. 438, 
71 Cal.App. 2. 

Ga.—Smith v. State, 8 S.B.2d 94, 62 
Ga,App. 4'84—Ebling v. State, 174 
S.E. 739, 49 Ga.App. 220. 

Idaho.—State v. McMahon, 219 P. 
603, 37 Idaho 737. 

Ill.—People V, Alfano, 153 N.B. 729, 
322 Ill, 384—People v. Barnes, 145 
N.B. 391, 314 Ill. 140. 

Ind.—Burnett v. State, 192 N.B. 459, 
207 Ind. 336—Meno v. State, 164 N. 
B. 93, 197 Ind. 16—Smith v. State, 
156 N.E. 613, 199 Ind. 217—Marsh 
V. State, 150 N.E. 773, 197 Ind. 251 
—State V. Lewis, 146 N.E, 496, 195 
Ind. 344—Woodsman v. State, 167 
NE. 631, 89 Ind.App. 617. 

La.—State v. Leachman, 112 So. 374, 
163 La, 487—^State v. Leonard, 110 
So. 667, 162 La. 357—State v. Hem- 
ler, 103 So, 257, 269, 167 La. 902— 
State V. Albritton, 102 So. 683, 157 
La. 597. 

Md.—State v. Petrushansky, 36 A.2d 
533, 183 Md. 67. 

Mo.—State v. Taylor, App., 32 S.W. 
2d 1101—State v. Smith, App., 16 
S.W.2d 653—^State v. Carter, App., 
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16 S.W.2d 648—State v. Kernekr 
App., 15 S.W.2d 865—State v. 
Smith, 297 S.W. 711, i21 Mo.App, 
146—State v. Miller, App., 292 S. 
W. 1072—State v. Plory, App., 290 
S.W. 1026—State v. Davenport, 
App., 289 S.W. 664—State v. Lun- 
frunk, App., 279 S.W. 733—State 
v. Sparks, App., 278 S.W. 1073— 
State V. Keltner, App., 278 S.W. 
825—State v. Stanley, 273 S.W. 
139, 217 Mo.App, 26—Slate v. 

■Stewart, 271 S.W. -875, 216 Mo^ 
App. 644. 

Mont.—State v. Driscoll, >54 P.2d 571,. 
101 Mont. 348. 

Or.—State v. Bunke, 233 P. 538, 113 
Or. 523—State v. Harris, 200 P. 
926, 101 Or. 410. 

Pa.—Commonwealth v. Batch, 183 A. 
108, 120 Pa.Super. 592—Common¬ 
wealth V. Roleck, 6 Pa.Dist. & Co. 
655, 23 Luz.Deg.Reg. 365. 

Tex.—Holliman v. State, 299 S.W. 
249, ‘ 108 Tex.Cr. 92—Bailey v. 
State, 284 S.W. 674, 104 Tex.Cr. 
432. 

Va.—Royals v. Commonwealth, 131 
S.E. 204, 144 Va. 630—Webb v. 
Commonwealth, 120 S.E. 155, 137 
Va. '833. 

Wash.—State v. Howard, 288 P. 236^ 
157 Wash. 183—State v. Powers* 
271 P. 584, 149 Wash. 609, reheard 
274 P. 192, 149 Wash. 509. 
W.Va.—State v. Stone, 130 S.E. 124, 
100 W.Va. 150. 

Wis.—Hiller v. State, 208 N.W. 260, 
190 Wis. 369. 

33 C.J. p 731 note 81—31 CJ. p 717 
note 30 [a] (7)-(9), (22), [b] (1) 
(4) (11). 

OPailnre to follow statutory Xauguage 

(1) An Information which fails to 
charge the offense in the language of 
the statute or its equivalent is bad. 
—Phillips V. State, 252 P. 454, 30 
OkLCr. 130. 

(2) Count in an indictment for vi¬ 
olation of the prohibition law for 
“receiving” intoxicating liquors was 
insufficient, since the word “receive” 
is nowhere used in the statute.-- 
State v. Mull, 137 S.E. 866, 193 N.C. 
668 . 

Aid by bill of particulars 
In prosecution for possession of 
intoxicating liquor for sale for bev¬ 
erage purposes, under the statute, 
indictment charging in words of 
statute that accused had in his pos¬ 
session “intoxicating liquor” for sale 
for beverage purposes, was sufficient, 
in view of bill of particulars stating 
that the kind of liquor possessed 
was tincture of ginger, containing a 
certain per cent of alcohol.—State v. 
Stewart, 102 So. 584, 157 La. 494. 

Citation, of wrong subsection of 
statute is not fatal.—State v. Jicha^ 
208 NW. 479, 189 Wis. 620. 
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ciently advises accused of the charge he is expected 
to defend against when it is clearly and distinctly 
set forth in ordinary language.24 The inclusion of 
surplusage will generally not vitiate an indictment.25 
An indictment for possessing intoxicating liquor 
with intent to sell has been held valid although pre¬ 
sented after the enactment of a statute omitting the 
offense charged.26 
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Generally, an indictment for keeping liquor for 
unlawful sale need not allege who was the owner 
of the liquor,27 how it was kept,28 the names of the 
purchasers from accused,29 the intent to sell to 
others for use as a beverage,20 the quantity of liq-- 
uor,2i the alcoholic content,22 the kind of liquor,, 
when such fact is not an element of the offense,23^ 
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24. Ky.—Garrison v. Common¬ 

wealth, 254 S.W. 904, 200 Ky. 259. 

Okl.—Harvey v. State, 300 P. 434, 51 
Okl Cr. 164—Thornhill v. State, 2‘87 
r, 74 3. 47 OUCr. 9, 

Grammatical arifof 
Where the indictment alleged that 
the persons accused did unlawfully 
possess and have in “his possession 
for the purpose of sale,** etc., it was 
not insufficient where the statute 
provides that use of the singular 
number includes plural and plural 
the singular.—Jackson v. State, 26 
S.W.2d 273, 115 Tex.Cr. 21. 
Misspelling 

Count charging possession for sale 
of “whuskey** was not insufficient, as 
bad spelling will not render invalid 
an otherwise good indictment if the 
sense is not affected and the mean¬ 
ing cannot be mistaken.—Stansbury 
V. State, 82 S.W.2d 962, 128 Tex.Cr. 
570. 

Meaninglessness 

Indictment charging accused with 
unlawfully possessing “what is 
known as 3.2 beer, the same having 
the appearance of beer, and smells 
like beer and tastes like beer, and 
has the color and general appearance 
of beer** was not specially demur¬ 
rable because meaningless, unin¬ 
telligible, and incomplete, and be¬ 
cause not referring to prohibited ■ 
beer,—Ebling v. State, 174 S.E. 739, 
49 Ga.App. 220. 

25. Ky.—Beshears v. Common¬ 
wealth, 39 S.W.2d 995, 239 Ky. 554. 

Tex.—Bright v. State, 115 S.W.2d 
964, 134 Tex.Cr. 421—Stansbury v. 
State, 82 S.W.2d 962, 128 Tex.Cr, 
570—Clark v. State, 35 S.W.2d 420, 
117 Tex.Cr. 153. 

Allegation of former conviction 
held surplusage.—Commonwealth v. 
Markarian, 145 N.B. 305, 250 Mass. 
211 . 

Departure from statutory language 
held surplusage 

(1) Use of word “feloniously** 
where offense is a misdemeanor.— 
State V. Albritton, 102 So. 683, 157 
La. 597. 

(2) Use of words “willfully,*’ 
“maliciously,** or “feloniously,” 
where they do not appear in statute 
defining the crime.—State v. Leon¬ 
ard, 110 So. 557, 162 La. 357. 

(3) Use of words “public road,” 
where statute defining offense used 
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word “road.”—State v. Lanouette, 
216 N.W. 870, 52 S.D. 121. 

(4) Other departures from statu¬ 
tory language held surplusage.—Lor- 
imer v. State, 257 N.W. 217, 127 Neb. 
758. 

Mere conclusion 

An information charging that ac¬ 
cused unlawfully and “except as au¬ 
thorized in and by the statute** pos¬ 
sessed liquor for the purpose of sale 
is sufficient, the words “except as,” 
etc., being a mere conclusion, so that 
they may be rejected as surplusage. 
—^People v. Alfano, 153 N.E. 729, 
322 Ill. 384—People v. Castree, 153 
N.E. 696, 322 Ill. 471—People v. 
Zalapi, 152 N.B. 500, 321 Ill. 484. 

20. Ind.—Piedmont v. State, 154 N. 
E. 282, 198 Ind. 511. 

27. Vt.—Lincoln v. Smith, 27 Vt. 
328. 

28. Vt.—State V. Suiter, 63 A. 182, 
78 Vt. 391—State v. Paige, 62 A. 
1017, 78 Vt. 286, 6 Ann.Cas. 725. 

29. Tex,—Helms v. State, 287 S.W. 
269, 105 Tex.Cr. 169. 

30. Okl.—Key v; State, 234 P. 791, 
29 Okl.Cr. 436. 

31. Me.—State v. Bushey, 13'8 A. 
666 , 126 Me. 363. 

33 C,J. p 723 note 63. 

Possession forbidden 
An indictment alleging the pos¬ 
session of liquor for sale is not de¬ 
fective for failure to state the quan¬ 
tity possessed, where the statute 
forbids the possession of any 
amount.—Lindsey v. State, 276 S. 
W. 713, 101 Tex.Cr. 606. 

Certain number of “sacks” of 
whisky is not such an inadequate 
designation of quantity as to void 
the information, where it is unlaw¬ 
ful to have any quantity wrongfully 
in possession, so that the measure 
of quantity is not very material.— 
State V. Nunn, 210 P. 771, 122 Wash. 
437. 

32. La.—State v. Emerson, 2 So.2d 
212, 197 La. 783. 

83. Ill.—^People v. Alfano, 153 N.E. 
729, 322 Ill. 384. 

Vt.—State V. Paige, 62 A. 1017, 78 
Vt. 286, 6 Ann.Cas. 725. 
m Texas 

(1) Under • Vernon StAnnot.P.C. 
art 666-3a, defining “liquor** as any 
alcoholic beverage containing alcohol 
in excess of a certain per cent by 
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weight, an information merely 
charging accused with having pos¬ 
session, for the purpose of sale, of 
liquor was sufficient, notwithstand¬ 
ing it did not state “intoxicating 
liquor” or “whisky.”—^Anderson v. 
State, 172 S.W.2d 310, 146 Tex.Cr, 
222 . 

(2) In prosecution for possessing 
liquor for sale in dry area, informa¬ 
tion alleging that accused possessed 
intoxicating liquors, “to-wit: a liq¬ 
uor containing alcohol in excess of* 
one-half of one per centum by vol¬ 
ume,” was not insufficient for failure 
to specify what kind of liquors was 
possessed.—Wilcoxson v. State, 117 
S.W.2d 112, 114, 135 Tex.Cr. 99. 

(3) Under the constitutional 
amendment of 1933 and the laws en¬ 
acted thereunder, an indictment 
merely charging the possession, for- 
sale, of intoxicating liquor or liquor 
capable of producing intoxication, 
with no further description of the 
kind or alcoholic content, has been 
held insufficient.—Stansbury v. 
State, 82 S.W.2d 962, 128 Tex.Cr. 570 
—Stein V. State, Cr., '81 S.W.2d 533 
—Allen V. Slate, Cr., 80 S.W.2d 968 
—Dew V. State, Cr., 80 •S.'W.2d 969— 
Zelios V. State, Cr., 80 S.W.2d 969— 
Hartless v. State, Cr., 79 S.W.2d 
1099—French v. -State, Cr., 79 S.W, 
2d 1091—Melton v. State, Cr., 79 S. 
W.2d 1090—^Harris v. State, Cr., 79‘ 
S.W.2d 869—Johnson v. State, Cr., 
78 S.W.2d 985—Jackson v. State, Cr., 
78 S.W. 2d 632—^Despain v. State, 
Cr., 78 S.W.2d 626—Pox v. State, Cr., 
77 S.W.2d 678—Williams v. -State, 

I Cr., 77 S.W.2d 678—Pox v. State, Cr., 
77 S.W.2d 677 (first case)—Pox v. 
State, Cr., 77 •S.W.2d 677 (second 
case)—Oliver v. State, Cr., 76 S.W. 
2d 134—Haynie v. State, Cr., 76 S.W. 
2d 133—Edwards v. State, C3r,, 75 S. 
W.2d 885—Offield v. State, 75 S.W.2d 
882, 127 Tex.Cr. 237, overruling Blun¬ 
dell V. State, 73 S.W.2d 1043, 126 Tex.. 
Cr. 560, Butts v. State, 73 S.W.2d 96, 
126 Tex.Cr. 563, and followed in Hil- 
terbrand v. State, 75 S.W.2d 884, 
Shuffield V. State, 75 S.W.2d *885, 
Heald v. State, 77 S.W.2d 1109, Jones 
V. State, 79 S.W.2d 1116 and Page v. 
State, 80 S.W.2d 1116. 

(4) Prior to those enactments, 
such an indictment was held suffl-- 
cient.—King v. -State, 65 S.W.2d 773,. 
126 Tex.Cr. 64—^Hackett v. State, 43' 
S.W.2d 112, 118 Tex.Cr. 269—Bogan r 
V. State, 22 S.W.2d 944, 114 TexCr., 
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or its fitness for use for beverage purposes.^^ 
Where the statute prohibits possession of intoxi¬ 
cating liquor for the purpose of sale, an indict¬ 
ment merely charging the unlawful possession of 
liquor for sale has been held to be fatally defec- 
tive.^5 

The indictment must distinctly allege a “keeping” 
by accused, for the purpose of sale,^^ by accused 
himself and not by another person, 38 and should 
also allege the place of the commission of the of¬ 
fense, that is, the place where the liquors are kept,39 
and the place where it was intended that they 
should be sold, if that is a statutory part of the 
crime.'^® Intent to evade the law need not be spe¬ 
cifically alleged.As the offense may be a con- 
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tinuing one, the time may be laid with a continu- 

ando.'^^ 

In the absence of a statute making such matters 
essential elements of the offense, an indictment or 
information for having possession of intoxicating 
liquors need not allege the place of possession,^3 
the character of such place,the character of ac¬ 
cused’s business,^^ or why the possession was un¬ 
lawful;^® nor is it necessary to allege that the pos¬ 
session was had knowingly'* 7 or intentionally,^ 3 un¬ 
less knowledge is an ingredient of the offense.;^® 
and where the keeping of intoxicating liquor for 
another is charged, such other person need not be 
named.5® It has also been held not necessary to 
allege the quantity of liquor possessed,51 the al¬ 
coholic content,53 the kind,53 or the fitness of the 
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468—Black v. State, 12 S.W.2d 1025, 
1 i T ‘X Cr. 328—Holliman v. State, 
209 S.W. 249. 108 Tex.Cr. 92—Now¬ 
ells V. S afe, 252 S.W. 550, 94 Tex.Cr. 
.571—Tucker v. State, 251 S.W. 1090, 
94 Tex.Cr. 505. 

(5) An indictment charginff that 
accused possessed, for the purpose 
of sale, spirituous liquor capable of 
producing intoxication charges an 
off ‘nse.—Robinson v. State, 78 S.W. 
2d 184, 127 Tex.Cr. 546—Carwile v. 
State. 76 SW.2d 775, 127 Tex.Cr. 358 
—Marshburn v. State, 28 S.W.2d 135, 
115 Tex.Cr. 523. 

(6) Under a statute providing that 
it shall be unlawful for any person 
to possess for the purpose of sale 
any potable liquor, mixture, or prep¬ 
aration containing in excess of a 
specific per cent of alcohol by vol¬ 
ume, the indictment must describe 
the preparation as potable.—Hud¬ 
dleston V. State. 280 S.W. 218, 103 
Tex.Cr. 108. 

34. Ill.—People V. Simmons, 166 N. 
E. 96, 334 Ill. 524—People v. Al- 
fano. 153 N.E. 729, 322 Ill. 384. 

Wash.—State v. Powers, 271 P. 584, 
149 Wash. 509, reheard 274 P. 192, 
149 Wash. 509. 

35. Tex.—Pond v. State, 32 S.W.2d 
356 (second case), 116 Tex.Cr. 197. 

36. R.I.—State v. Campbell, 12 R.I. 
147. 

37. Ky.—McWhorter v. Common¬ 
wealth, 172 S.W.2d 628, 294 Ky. 
857. 

Tex.—Alexander v. State, 113 S.W.2d 
545, 133 Tex.Cr. 588. 

33 C.J. p 731 note 86. 

'^Purpose” and “intent” synonymous 
Count charging possession for 
“purpose” of sale Is sufficient to 
cha ge possession with “intent*' to 
sell, in violation of the statute; the 
words “purpose” and “intent" being 
synonymous.—People v. Simmons, 
166 N.E. 96, 334 Ill. 524—People v. 
Tate, 146 N.E. 487, 316 IlL 52. 


38. Me.—State v. Miller, 48 Me. 676. 
33 C.J. p 731 note 87. 

39. Mass.—Commonwealth v. Kern, 
18 N.E. 566, 147 Mass. 595. 

33 CJ. p 731 note 88. 

40. Me.—Barnett v. State, 36 Me. 
198. 

33 C.J. p 731 note 89. 

41. S.D.—State v. Pascher, 208 N.W. 
979, 50 S.D. 197. 

42. Mass.—Commonwealth v. Her- 
sey, 9 N.E. 837. 

43. Pa.—Commonwealth v. Roleck, 6 
Pa Dist. & Co. 655, 23 Luz.Leg.Reg. 
36S. 

Allegation excused by statute 
Mont.—State v. Knilans, 220 P. 91, 
69 Mont. 8. 

44. Pa.—Commonwealth v. Roleck, 
6 Pa.Dist. & Co. 655, 23 Luz.Leg. 
Reg. 365. 

45. Pa.—'Commonwealth v. Roleck, 
supra. 

48. Pa.—Commonwealth v, Roleck, 
supra. 

47. Idaho.—State v. McMahon, 219 
P. 603, 37 Idaho 737. 

Statutory language 
A complaint charging, in the lan¬ 
guage of the statute, the unlawful 
possession of intoxicating liquors is 
not insufficient for failing to allege 
that accused knowingly possessed 
the liquor.—State v. Bunke, 233 P. 
538, 113 Or. 523. 

48. Idaho.—State v. McMahon, 219 
P. 603, 37 Idaho 737. 

49. Ky.—McWhorter v. Common¬ 
wealth, 172 S.W.2d 628, 294 Ky. 
857. 

Knowledge of absence of stamp 

Indictment charging defendant 
with possessing intoxicating liquors 
untax paid in local option territory, 
but failing to charge that defend¬ 
ant knowingly possessed alcoholic 
beverage not bearing the stamp re¬ 
quired to evidence tax payment, did 
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not charge an offense.—^McWhorter 
V. Commonwealth, supra. 

50. Mo.—State v. Brown, App., 19*8 
S.W. 177. 

51. Mich.—^People v. Cook, 203 N.W. 
92, 230 Mich. 211. 

52. Mo.—State v. McGowan, 66 S. 
W’‘.2d 410, 331 Mo. 1214—State v. 
Sillyman, 7 S.W.2d 256—State v. 
Martin, 280 S.W. 718, 222 Mo.App. 
499. 

Statutory language 
Where the offense is charged sub¬ 
stantially in the language of the 
statute, an allegation of the alco¬ 
holic content is unnecessary.—Peo¬ 
ple V. Norcross, 234 P. 438, 71 Cal. 
App. 2. 

53. Ala.—^Bynum v. State, 104 So. 
834, 20 Ala.App. 619, certio'^ari de¬ 
nied Ex parte Bynum, 104 So. 835, 
213 Ala. 332. 

Ill.—People V. Duchow, 163 N.E. 352, 
331 Ill. 636. 

Mo.—State v. McCowan, 66 S.W.2d 
410, 331 Mo. 1214—State v. Hull, 
App., g S.W.2d 1075. 

Allegation excused by statute 
Mont—State v. Knilans, 220 P. 51, 
69 Mont. 8. 

“Intoxicating liquor” 

An indictment which charges the 
illegal possession of “intoxicating 
liquor” describes the liquor suffi¬ 
ciently.—Coulter V. State, 164 N.B. 
625, 201 Ind. 40. 

Statutory language 

Where the offense is charged sub¬ 
stantially in the language of the 
statute, an allegation of the kind of 
liquor is unnecessary. 

Mo.—State v. Stanley, 273 S.W. 129, 

I 217 Mo.App. 26—State v. Stewart, 
271 S.W. 875, 216 Mo.App. 644. 
Or.—State v. Harris, 200 P. 928, 101 
Or. 410. 

Spirituous, vinous, and malt liquor 
Aji indictment charging the pos¬ 
session of spirituous, vinous, and 
malt liquor is not defective because 



48 O.J.S. 


INTOXICATING LIQUORS 


§ 332 


liquor for use for beverage purposes but under 
other authorities, unless the article possessed is a 
preparation of the intoxicating properties of which 
the courts will take judicial notice,55 an indictment 
which designates the particular kind of liquor pos¬ 
sessed must further allege that it is capable of being 
used as a beverage,®® that it contains as much as 
a certain per cent of alcohol,®^ and that it is an in¬ 
toxicating or spirituous liquor,5® the reason being 
that judicial notice will not be taken of the alco¬ 
holic properties of particular preparations which 
are not uniformly manufactured and which are not 
a liquor per se intoxicating.®® 

An indictment charging the offense of having 
possession of intoxicating liquors need not allege 
that such liquors were to be used as a beverage, 
when such purpose is not made an ingredient of 


the offense by the statute,®^ and will be sufficient in 
this respect where it follows the language of the 
statute;®^ but where the statute does not forbid 
possession of intoxicating liquor unless it is for 
beverage purposes, the indictment must allege pos¬ 
session for such purposes.®^ 

An indictment or information charging accused 
with the offense of having in his possession intoxi¬ 
cating liquors with intention to violate the prohibi¬ 
tory liquor laws of the state is sufficient,®® wheth¬ 
er it charges the intent to violate any one or all of 
the provisions of such law.®^ Where mere posses¬ 
sion of intoxicating liquor without any unlawful 
intent is an offense, it is unnecessary to allege un¬ 
lawful purpose;®® but if such intent is an essential 
ingredient of the offense, it must be alleged.®® 
Where a statute makes possession of liquor legal 


it does not desigrnate the kind of 
liquor.—Klein v. State, 277 S.W. 
1074, 102 Tex.Cr. 256. 

Deslgmation hy name 

The description of the liquor with¬ 
out designating by name the particu¬ 
lar kind as, for example, that it was 
whisky or that it was wine, does 
not prevent the complaint from stat¬ 
ing a cause of action.—Ex parte 
Baldwin, 259 P. 119, 85 Cal.App, 165. 
Word “whishey” not nsed 

An information charging that ac¬ 
cused unlawfully possessed a cer¬ 
tain quantity of intoxicating liquor, 
to wit, eleven pints of “tax paid” and 
six pints of “bonded liquor,” was 
sufficient to inform court and ac¬ 
cused of the offense charged, al¬ 
though the word “whiskey” was not 
used.—Coburn v. State, 148 P.2d 483, 
78 OkLCr. 362. 

54- Ill.—People v. Duchow, 163 N. 

E. 352, 331 Ill. 636. 

Okl.—Saffa v. State, 12'8 P.2d 241, 75 
Okl.Cr. 19. 

Beer 

Okl.—Burkes v. State, 283 P. 587, 45 
OkLCr. 376. 

Statutory language 
Where the offense is charged sub¬ 
stantially in the language of the 
statute, an allegation of fitness for 
use as a beverage is unnecessary. 
Cal.—People v. Norcross, 234 P. 438, 
71 Cal.App. 2. 

Pa.—Commonwealth v. Gardner, 96 
Pa.Super. 460, appeal denied 147 
A. 527, 297 Pa. 498. 

55. Ky.—^Vanmeter v. Common¬ 
wealth, 273 S.W. 36, 209 Ky. 465. 
Matters of judicial notice under in¬ 
dictments and informations gener¬ 
ally see Indictments and Informa¬ 
tions § 113. 

58. Okl.—^Bouney v. State, 240 P. 
142, 32 Okl.Cr. 11—Cox v. State, 
236 P. 436, 30 Okl.Cr. 413. 


57. Okl.—Rouney v. State, 240 P. 
142, 32 OkLCr. Ill—Cox v. State, 
236 P. 436, 30 OkLCr. 413. 

58. Okl.—Rouney v. State, 240 P. 
142, 32 OkLCr. 111. 

Indictments held sufficient 

(1) Indictment alleging that ac¬ 
cused possessed “spirituous, malt, 
and intoxicating liquors, to wit, still 
beer,” was not demurrable as not 
charging still beer to be intoxicat¬ 
ing.—Vanmeter v. Commonwealth, 
284 S.W. 80, 214 Ky. 797—Johnson v. 
Commonwealth, 280 S.W. 474, 213 Ky. 
68 . 

(2) Indictment charging posses¬ 
sion of spirituous liquor, to wit, 
moonshine whisky, not for excepted 
purposes, was sufficient to charge 
offense of possessing intoxicating 
liquors.—Kenny v. Commonwealth, 
277 S.W. 480, 211 Ky. 349. 

Indictment held insufficient 

Indictment for possession of intox¬ 
icating liquor, charging that defend¬ 
ants “did unlawfully have and keep 
in their possession spirituous, vin¬ 
ous, and malt liquors, to wit, still 
beer” without alleging that the still 
beer was intoxicating, was insuffi¬ 
cient.—^Vanmeter v. Commonwealth, 
273 S.W. 36, 209 Ky. 465. 

59. Ky,—Vanmeter v. Common¬ 
wealth, supra. 

Okl.—Rouney v. State, 240 P. 142, 
32 OkLCr. 111. 

60. Ind.—Gavalis v. State, 135 N.E. 
147, 192 Ind. 42. 

Mo.—State v. McCowan, 56 S.W.2d 
410, 331 Mo. 1214—State v. Silly- 
man, 7 S.W.2d 256—State v. Jack- 
son, App., 289 S.W. 654. 

Ohio.—Krusoczky v. State, 140 N.E. 
614. 108 Ohio St. 430—State v. 
Giunca, 19 Ohio App. 173». 

Pa.—Commonwealth v. Mazarella, 86 
Pa. Super. 383. 

61. Mo.—State v. Taylor, App., 32 
S.W.2d 1101-^State v. Smith, 297 
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S.W. 711, 221 Mo.App. 146—State v. 
Keltner, App., 278 S.W, 825. 

82. La.—State v. Gremillion, 106 So. 
716, 160 La. 121. 

63. Okl.—Saffa v. State, 128 P.2d 
241, 75 OkLCr. 19—Botts v. State, 
232 P. 965, 29 Okl.Cr. 105—Thomp¬ 
son V. State, 222 P. 568, 26 Okl.Cr. 
121 . 

33 C.J. p 732 note 93. 

Druc^glst 

An information charging a drug¬ 
gist with having had in possession 
intoxicants in excess of the quantity 
allowed by law is sufficient, al¬ 
though not charging any intent te 
sell or dispose of the liquor in any 
manner whatsoever, the information 
setting forth that the druggist did 
not Intend to dispose of the liquor 
in any of the ways in which drug¬ 
gists are permitted to dispose of it. 
—State V. Gray, 167 P. 951, 98 Wash. 
279. 

64. Okl.—Anderson v. State, 124 P. 
86, 7 OkLCr. 491—Ex parte 'Spen¬ 
cer, 122 P. 557, 7 OkLCr. 113. 

85. Cal.—People v. Ruddick, 288 P. 

45, 107 CaLApp.,Supp., 785. 

33 C.J. p 732 note 93 [a]. 

Where gist of offense is posses¬ 
sion, the indictment need not allege 
the purpose of such possession.— 
State V. Cochran, 250 P. 1071, 122 
Kan, 182. 

€8. Okl.—Clasby v. State, Okl.Cr. 
App., 143 P.2d 430, 78 Okl.Cr. 45— 
Williams v. State, 244 P. 202, 84 
OkLCr, 1. 

Intent to evade law 

To describe an offense under a 
statute which makes it unlawful to 
keep liquors with intent to evade 
the law, such intention must be al¬ 
leged, although the information need 
not state the exact unlawful pur¬ 
pose of accused in possessing the 
liquor.—State v. Post, 201 N.W. <554, 



§ 332 


INTOXICATING LIQUORS 


48 C.J.S. 


tinder certain circumstances and for certain pur¬ 
poses, an indictment or information merely charg¬ 
ing possession, and not alleging that such posses¬ 
sion is unlawful, is insufficient,although where 
the possession of liquor is alleged to have been 
contrary to the statute, it need not be specifically 
charged to have been unlawful.®^ 

An indictment which alleges that accused ''kept” 
spirituous liquors contrary to law is equivalent to 
a charge that he had such liquor in his possession.®^ 
Under a statute making it unlawful for any per¬ 
son authorized to sell certain liquors for consump¬ 
tion on the premises where sold, to have in his 
possession at or near such premises liquor of a 
particular description, an indictment or information 
charging such possession must aver that accused 
was engaged in the business of selling or offering 
for sale liquor of the stated type to be consumed 


on the premises where sold.*^® 

Negativing exceptions. Where a statute defining 
the offense of keeping intoxicating liquor for sale, 
or other unlawful possession thereof, contains or 
refers to an exception or proviso v/hich is so in¬ 
corporated with the language describing and defin¬ 
ing the offense that the elements of the offense can¬ 
not be accurately and clearly described if the ex¬ 
ception is omitted, such exception must be negatived 
in an indictment or information charging such of- 
fense,'^^ and any language equivalent to that of the 
statute may be used. 72 Where, however, the ex¬ 
ception is not in the same clause of the act which 
creates the offense, there is no reference in the 
enacting clause to the exception, the exception is 
in no way descriptive of the offense, or is one which 
merely withdraws a case from the operation of the 
statute, it need not be negatived,73 and whether or 


47 S.D. 642—33 C.J. p 731 note '86 

[d]. 

B7. Fla.—Joiner v. State, 109 So. 
807, 92 Fla. 711. 

B8, Fla.—Spooner v. Curtis, 96 So. 

836, 85 Fla. 408. 

Statutory lan^uas'e 
An indictment or information 
which charges, in the language of 
the statute, that accused did what 
the statute forbids, and that he did 
it “contrary to the form of the stat¬ 
ute in such case made and provid¬ 
ed,*' is sufficient.—State v. Leach- 
man, 112 So. 374, 163 La. 487. 

<69. Ala.—Stringer v. State, 119 So. 
595, 22 Ala.App. 650. 

70. Tex.—Kelley v. State, 102 S,W. 
2d 211, 131 Tex.Cr. 621—Gremil- 
lion V. State, 100 S.W.2d 106, 131 
Tex.Cr. 492, followed in Teal v. 
State, 100 S.W.2d 107, 131 Tex.Cr. 
454. 

'‘^Retail dealer” 

An indictment alleging that ac¬ 
cused was a retail dealer in wines 
and beer under a permit and was in 
unlawful possession of distilled liq¬ 
uor was not defective for failure to 
allege that accused was engaged in 
business of selling vinous and malt 
liquor under a permit, since allega¬ 
tion that accused was a retail “deal¬ 
er” in wines and beer under permit 
was equivalent to alleging that he 
was engaged in such business.—Ty¬ 
ner V. State, 109 •S.W.2d 197, 133 
'Tex.Cr. 170. 

Allegations held sufficient 
Tex.—^Kelley v. State, 109 'S.W.2d 
482, 133 Tex.Cr. 180—Teal v. State, 
106 S.W.2d 690, 133 Tex.Cr. 22. 

71. Ill.—People V. Lewis, 149 N.E. 
817, 319 Ill. 154—People v. Martin, 
145 N.B. 395, 314 Ill. 110—People 
V. Barnes, 145 N.B. 391, 314 Ill. 140 
—People V. Masor, 238 IlLApp. L 


N.C.—State v. Epps, 197 S.E. 580, i 
213 N.C. 709. 

Tex.—Mecomb v. State, 272 S.W. 1*85, 
100 Tex.Cr. 177. 

Vt.—State V. Joseph, 9 A.2d 136, 110 
Vt. 507. 

Where it is not unlawful under all 
circumstances to keep for sale intox¬ 
icating liquors, in order to charge a 
violation of the act, it is essential 
that the indictment negative the ex¬ 
ceptions in the act.—People v. Elias, 
147 N.E. 472, 316 Ill. 376. 

72. Ill.—People V. Simmons, 166 N. 
E. 96, 334 Ill. 524—People v. Tal¬ 
bot, 163 N.E. 693, 322 Ill. 416— 
People V. Lewis, 149 N.E. 817, 319 
Ill. 154. 

XTse of exact words of statute un¬ 
necessary 

Ill.—People V. Elias, 147 N.E. 472, 
316 Ill. 376—People v. Berman, 147 
N.E. 428, 316 Ill. 047—People v. 
Tate, 146 N.E. 487, 316 Ill. 52. 

73. Cal.—People v, Haydis, 275 P. 
1010, 97 Cal.App. 608—^Ex parte 
Trauger, 262 P. 780, 88 Cal.App. 
69—^Ex parte Baldwin, 259 P. 119, 
85 Cal.App. 165—People v. Nor- 
cross, 234 P. 438, 71 Cal.App. 2— 
People V. Cencevlch, 220 P. 448, 
64 Cal.App. 39—People v. Ruddick, 
288 P. 46, 107 Cal.App., Supp., 785. 

Fla.—Bass v. Doolittle, 112 So. 892, 
93 Fla. 993—Carroll v. Merritt, 109 
So. 630, 91 Fla. 893—Spooner v. 
Curtis, 96 So. 836, 86 Fla. 408. 
Ga.—Garrett v. State, 31 S.E.2d 244, 
71 Ga.App. 449—^Ebling v. State, 
174 S.B.'739, 49 Ga.App. 220—Shaw 
V. State, 134 S.E. 328, 35 Ga.App. 
664. 

Ill.—People V. Montgares, 180 N.E. 
419, 3*47 Ill. 662—People v. Cas- 
tree, 153 N.E. 696, 322 Ill. 471— 
People V. Talbot, 163 N.E. 693, 
322 Ill. 416—People v. Hollenbeck, 
153 N.B. 69i; 322 Ill. 443, 
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Iowa.—State v. Boever, 210 N.W. 
671, 203 Iowa 86. 

Kan.—State v. Kucera, 271 P. 275, 
126 Kan. 792—State v. Cochran, 
250 P. 1071, 122 Kan. 182. 

Ky.—Garrison v. Commonwealth, 254 
S.W. 904, 200 Ky. 259. 

La.—State v. Crooks, 111 So. 473, 
163 La. 11—State v. Kimball, 110 
So. 336, 162 La. 242. 

Mo.—State v. McCowan, 66 S.W.2d 
410, 331 Mo. 1214—State v. Silly- 
man, 7 S.W.2d 266—State v. Dav¬ 
enport, App., 289 S.W. 664—State 
V. Lunfrunk, App., 279 S.W. 733— 
State V. Sparks, App., 278 S.W. 
1073—State v. Stanley, 273 S.W. 
139, 217 Mo.App. 26—State v. 

Campbell, App., 266 S.W. 764. 

N.C.—State v. Epps, 197 S.E. 580, 
213 N.C. 709—Slate v. Hege, 140 
S.E. 80, 194 N.C. 526. 

N.D.—State v. Posey, 202 N.W. 131, 
62 N.D. 81—State v. McDaniels. 
192 N.W. 974, 49 N.D. 648. 

Ohio.—Petro v. State, 14 Ohio App. 
256. 

Pa.—Commonwealth v. Batch, 183 A. 

108, 120 Pa.Super. 692. 

Tex.—Skinner v. State, 274 S.W. 133, 
101 Tex.Cr. 68—Sproules v. State, 
262 S.W. 757, 97 Tex.Cr. 661. 
Utah.—State v. Anderson, 286 P. 645, 
75 Utah 496. 

Vt. —State V. Joseph, 9 A.2d 136, 110 
Vt. 607. 

Acquisition before enactment 

Where possession of intoxicating 
liquor by any person not legally per¬ 
mitted to possess it is prima facie 
evidence of unlawful possession, the 
indictment need not negative the 
fact of accused’s lawful acquisition 
before enactment of the statute which 
it was charged had’been violated.— 
People V. Duchow, 163 N.E. 352, 331 
Ill. 636. 

Exception of subsequent act 
An indictment charging accused 
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not the possession was permitted by any of the 
exceptions named in the statute is a matter of de- 
fense.*^^ It is not necessary to negative an ex¬ 
ception, proviso, or defense where such necessity 
has been dispensed with by statute.'^S 

In the application of these rules, it has been held 
that the indictment should negative the possession 
of a proper license or authority by accused but 
there is also authority to the contrary.77 It has 
been held not necessary to negative an exception 
in the statute which permits the keeping, for sale, 
of foreign imported liquors in the original casks 

or packages.7S 


Under the National Prohibition Actj providing 
that it should not be necessary to include any de¬ 
fensive negative averments, but it should be suffi¬ 
cient to state that the act complained of was pro¬ 
hibited and unlawful, an indictment or information 
which, with the additional circumstances necessary 
to inform accused of the nature and cause of the 
accusation, charged illegal possession of intoxicat¬ 
ing liquor, at a stated time and place within the 
jurisdiction of the court, was a valid and sufficient 
pleading but strict adherence to the statutory 


with possession of intoxicating liq¬ 
uors in violation of statute was suf¬ 
ficient without negativing exception 
of subsequent act which legalised 
possession of beer.—Akers v. State, 
137 S.W.Sd 281, 175 Tenn. 674. 

74. Fla.—Bass v. Doolittle, 112 So. 
S92, 93 Fla. 993—Carroll v. Mer¬ 
ritt. 109 So. 630, 91 Fla. 893— 
Spooner v. Curtis, 96 So. 836, 85 
Fla. 408. 

Ill.—People v. Montgares, 180 N.E. 
419. 347 Ill. 562—People v. Castree, 
153 N.E. 696. 322 Ill. 471—People 
V. Talbot, 153 N.E. 693, 322 Ill. 
416—People v. Hollenbeck, 153 N. 
E. 691, 322 Ill. 443. 

Iowa.—State v. Boever, 210 N.W. 571, 
203 Iowa 86. 

Kan.—State v. Cochran, 250 P. 1071, 
122 Kan. 182. 

La,—State v. Crooks, 111 So. 473, 
163 La. 11—State v. Kimball, 110 
So. 336, 162 La. 242. . 

N.C.—State v. Epps, 197 S.E. 580, 
213 N.C. 709. 

N.D.—State v. Posey, 202 N.W. 131, 
52 N.D. 81—State v. McDaniels, 
192 N.W. 974, 49 N.D, 648, 

N.M.—State v. Cranfill, 282 P. 819, 
34 N.M. 449. 

Ohio.—State v. Giunca, 19 Ohio App. 
173—Petro v. State, 14 Ohio App. 
256. 

Okl—Key v. State, 234 P. 791, 29 
Okl.Cr. 436. 

Or.—Pack v. State, 241 P. 390, 116 
Or. 416. 

Pa.—Commonwealth v. Batch, 183 A. 
108, 120 Pa Super. 592—Common¬ 
wealth V. Pinch, SO Pa.Super. 386. 
“Vt. — State V. Joseph, 9 A.2d 136, 
110 Vt. 507. 

"Matter peculiarly within accused’s 
knowledge 

Where the subject of the excep¬ 
tion is peculiarly within accused’s 
knowledge and the negative cannot 
be proved by the prosecutor, the 
burden of proving the affirmative 
may be on defendant as a matter of 
defense. 

Miss.—Porbert v. State, 174 So. 248, 
179 Miss. 66. 

Ohio.—^Krusoezky v. State, 140 N.E. 
614, 108 Ohio St. 430. 


75. Miss.—^Frazier v. State, 106 So. 
443, 141 Miss. 18. 

Pa.—Commonwealth v. Roleck, 6 Pa. 
Dist. & Co. 655, 23 Luz.Leg.Reg. 
365. 

Defensive negative averments 

Under statutes providing that it 
shall not be necessary to include any 
defensive negative averments, but 
that it shall be si'fficient to state 
that the act complained of was pro¬ 
hibited and unlawful, an informa¬ 
tion which alleged that liquor wae 
possessed in violation of the act or 
for some purpose expressly prohibit¬ 
ed by the act is sufficient without in¬ 
cluding negative defensive aver¬ 
ments covering the exceptions to the 
act. 

Ill.—People v. Mosley, 245 Ill.App. 
388—People v. Simpson, 245 Ill. 
App. 145—People v. Smith, 245 
Ill,App. 119—People v. Birger, 233 
Ill.App, 608. 

Mo.—State v. Naething, 300 S.W. 
829. 318 Mo. 531—State v. HuU, 
App., 279 S.W. 221. 

N.C.—State v. Carpenter, 3 S.E.2d 
34, 215 N.C. 635. 

Wyo.—Bird v. State, 257 P. 2. 36 
Wyo. 532. 

76. Ill.—People v. Simmons, 166 N. 
E. 96, 334 Ill. 524—People v. Du- 
chow, 163 N.B. 352, 331 Ill. 636— 
People V. Holton. 158 N.E. 134, 
326 Ill. 481—People v. Talbot, 153 
N.E. 693, 322 Ill. 416—People v. 
Lewis, 149 N.E. 817, 319 Ill. 154— 
People V. Tate, 146 N.E. 487, 316 
Ill. 52—People v. Niles, 254 Ill. 
App. 120—People v. Ross, 243 Ill. 
App. 427. 

Mass.—Commonwealth v. Byrnes, 
126 Mass. 248. 

77. La.—State v. Hemler, 102 So. 
504, 157 La. 402. 

Reason for rule 

"The affirmative charge of unlaw¬ 
ful possession Involved the negative 
[charge] that the possession was 
lawful or by permit.”—State v. 
Hemler, supra. 

78. Mass.—Commonwealth v. Gag¬ 
ne, 26 N.E. 449, 153 Mass. 205, 10 
L.R.A. 442. ■ 

38 C.J. p 729 note 29. 
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79. U.S.—^Hovermale r. U. S., C.C. 

A.W.Va., 5 P.2d 586. 

Degree or nature of offense 

Indictment for possessing liquor 
was not defective for failure to 
state whether offenses charged were 
felonies or misdemeanors, or were 
casual or slight violations, or habit¬ 
ual sales or attempts to commercial¬ 
ize violations of law.—^Husty v. U. 
S.. Mich., 51 S.Ct. 240, 282 U.S. 694. 
75 L.Ed. 629. 74 A.L.R. 1407. 
Identifying offense 

In charging possession, it was nec¬ 
essary to allege some fact or cir¬ 
cumstance identifying the particular 
offense charged in order to distin¬ 
guish it from other offenses of sim¬ 
ilar character.—Flowers v. U. S., C. 

C. A.Okl., 38 F.2d 633. 

Felonious action 

It was not necessary to aver that 
the criminal acts were feloniously 
done.—^Welch v. Hudspeth, C.C.A. 
Kan., 132 F.2d 434. 

The particular kind of liquor al¬ 
legedly possessed did not have to 
be specified, but a description of 
it as intoxicating liquor was suffi¬ 
cient,—Massey v. U. S., C.C.A.Ark., 
281 P. 293. 

Amount of liquor 

U.S.—Husty V. U. S., Mich., 51 S.Ct. 
240, 282 U.S. 694, 75 LEd. 629, 
74 A,L.R. 1407—^Leonard v. U. S., 

- €.C.A.Tenn..- 18 P.2d 208. 

Place of possession 
U.S.—Husty V. U. S., Mich., 51 S.Ct. 
240, 282 U.S. 694, 75 L.Ed. 6^9, 74 
A.L.R. 1407—Lauderdale v. U. S., 
C.C.A.Miss., 48 P.2d 481—Leonard 
V. U. S., C.C.A.Tenn., 18 P.2d 20*8— 
Pane v. U. S., C.C.A.Neb., 2 P.2d 
856—U. S. V. Cleveland. D.C.Ala., 
281 P. 249. 

D. C.—U. S. V. Denison, 47 P.2d 433, 
60 App.D.C. 71. 

Time of possession 

U.S.—Husty V. U. S., Mich., 61 S.Ct. 

■ 240, 282 U.S. 694, 76 L.Ed. 629, 
74 A.L.R. 1407—Leonard v. U. S.. 
C.C.A.Tenn., 18 P.2d 208—U. S. v. 
Cleveland, D.C.Ala,, 281 F. 249. 
D.C.—U. S. V. Denison, 47 P.2d 433, 
60 APP.D.C. 71. 
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words was not essential.80 An indictment for pos¬ 
sessing liquor did not need to negative the ex¬ 
ceptions or defenses which might have made such 
possession lawful,and any fact which made such 
possession lawful was a matter of defense.^^ Ac¬ 
cordingly, it was not necessary to allege that the 
liquor was for use for beverage purposes,or 
that it was fit for use for such purposes.^^ An 
information charging possession was not insuffi¬ 
cient for want of averment that such possession 
was with unlawful intent^^ 

§ 333. - Selling or Keeping Open at Pro¬ 

hibited Times 

a. Selling at prohibited times 

b. Keeping open at prohibited times 

a. Selling at Prohibited Times 

An Indictment or information for the offense of sell¬ 
ing liquor on prohibited days is generally sufficient If 
It follows substantially the language of the statute. The 
prohibited day must be distinctly named as that on 
which the offense was committed. 


Indictments or informations for the offense of 
selling intoxicating liquor on prohibited days are 
generally sufficient if they follow substantially the 
language of the statute.^® An indictment for un¬ 
lawfully selling liquor on Sunday must distinctly 
name that day as the day of the commission of the 
offense.S'^ It is not sufficient, according to some 
authorities, to allege the date of the transaction, by 
specifying the day of the month and the yearj^S 
but there is also authority to the contrary.^9 On 
the other hand, if the offense is charged to have 
been committed on Sunday, the indictment is not 
vitiated by the further allegation that it was on a 
certain day of the month, which in fact was some 
other day of the week,9<^ or by a lack of precision 
or certainty in specifying the date.^^ 

Election day. Where the prosecution is for the 
offense of selling liquor on an election day, it has 
been held not sufficient to charge that the offense 
was committed on an election day, but it must fur¬ 
ther be alleged that an election was in fact held on 
that day;92 t>ut there is also authority to the con- 


ULdictmezLts or informations lield 
sufficient 

U.S.—Todd V. XJ. S., C.C.A.Fla., 48 F. 
2d 630—Leonard v. U, S., C.C,A, 
Tenn., 18 F,2d 208—Schooley v. XJ. 

S., C.C.A.Ark., 4 F.2d 767—Lewis 

V. XJ. S., C.C.A.Fla., 4 F.2d 620. 
D.C.—XJ. S. V. Denison, 47 F.2d 433, 
60 App.D.C. 71—Jacobs v. XJ. S., 
24 F.2d 890, 68 App.D.C. 62. 

33 C.J. p 732 note 2. 

Information held insufficient 
U.S.—U. S. V. Berger, D.C.Pa., 9 F. 
2d 167. 

80. U.S.—Kotrba v. U. S., C.C.A.I11., 
62 F.2d 234. 

Failure to use statutory word 
“kept” was not fatal.—^Kotrba v. U. 

S., C.C.A.I11., 62 F.2d 234. 

8L U.S.—Welch V. Hudspeth, C.C. 
A.Kan., 132 F.2d 434—U. S. v. Ran- 
dell, D.C.]Sr.Y., 49 F.2d 344—Jones 
V. U. S., C.C.A.Okl., 18 F.2d 673— 
Keith V. U. S.. C.C,A.Ky., 11 F.2d 
933—Keen v. U. S., C.C.A.MO., 11 
F.2d 260—Biddle v. Hays, C.C.A. 
Kan., 8 F.2d 937—U. S. v. Scar- 
neos, D.C.N.Y., 8 F.2d 320—Hover- 
male V. U. S., C.C.A.W.Va., 5 F.2d 
586—Schooley v. XJ. S., C.C.A.Ark., 
4 F.2d 767—Nunn v. U. S., C.C.A. 
Ariz., 4 F.2d 380—Feinberg v. XJ. 

S., C.C.A.C 0 I 0 ., 2 P.2d 956—Massey 
V. U. S., aC.A.Ark., 281 F. 293. 
Alaska.—^XJ. S. v. Traveller, 7 Alaska 
23. 

Possession in private dwelling* 

(1) However, under a provision 
making it an offense to possess liq¬ 
uor, “except as authorized by this 
act“ and providing that it should not 
be unlawful to possess liquor in 
one’s private dwelling for the per¬ 


sonal consumption of the owner and 
his family, it was held not sufficient 
in an indictment to allege merely 
possession of liquor by accused and 
his intended use thereof as a bev¬ 
erage.—XJ. S. V. Cleveland, D.C.Ala., 
281 F. 249. 

(2) An indictment for possessing 
liquor for beverage purposes was 
held insufficient, unless it negatived 
the proviso by alleging that the liq¬ 
uor was not possessed by accused 
in his private dwelling, for his per¬ 
sonal use and consumption.—XJ. S. v. 
Boasberg, D.C.La., 283 F. 305, appeal 
dismissed 43 S.Ct. 246, 260 U.S. 756, 
67 L.Ed. 498. 

82. U.S.—Keith V. U. S., C.C.A.Ky., 
11 F.2d 933—U. S. V. Scarneos, D. 
C.N.Y., 8 F.2d 320—^Hovermale v. 

U. S., C.C.A.XV.Va., 6 F.2d 686. 

83. U.S.—Jones v. U. S., C.aA.Okl., 
18 F.2d 673—Feinberg v. U. S., C. 
C.A.C 0 I 0 ., 2 F.2d 956. 

Surplusage 

U.S.—^Hovermale v. U. S., C.C.A.W. 
Va., 6 F.2d 586. 

84. U.S.—Welch v. Hudspeth, C.C. 
A.Kan., 132 F.2d 434—Lauderdale 

V. U. S., C.C.A.Miss., 48 F.2d 481. 

85. U.S.—^Lauderdale v. U. S., supra 
—Keen v. U. S., C.C.A.M 0 ., 11 F.2d 
260. 

86. Mo.—State v. Sauerburger, 64 
Mo.App. 129. 

31 C.J. p 717 note 30 fa] (16). 

Sale generally see infra § 337. 
Indictments held insufficient 

(1) Indictment not following lan¬ 
guage of statute was held to be in¬ 
sufficient.—State V. Young, 73 Mo. 
App. 602. 


(2) Under statute prohibiting sale 
of alcoholic beverages on licensed 
premises during certain hours on 
Sunday, indictment alleging that ac¬ 
cused, who had retail license to sell 
wine for on-premises consumption, 
delivered cider during such hours 
at a place other than his premises, 
was held not to contain a statement 
of facts constituting any crime.— 
People V. Tretneck, 22 N.Y.S.2d 720, 
175 Misc. 41. 

Surplusage 

Where the offense of selling liquor 
on Sunday is the same whether or 
not accused is a licensee, an allega¬ 
tion that he is a licensee is prop¬ 
erly treated as surplusage.—Com¬ 
monwealth V. Conlin, 24 Pa.Dist. & 
Co. 241, 25 Del.Co. 403. 

87. La.—State v. Heard, 81 So. 884, 
107 La. 60. 

33 C.J. p 718 note 11. 

88. Ark.—Robinson v. State, 38 Ark. 
548. 

33 C.J. p 719 note 12. 

89. Vt.—State v. Van Ness, 199 A. 
769, 109 Vt. 392, 117 A,L.R. 416. 

Reason for rule 

Judicial notice may be taken of 
the fact that a named date fell on a 
Sunday.—State v. Van Ness, supra. 

90. Ark.—Marquardt v. State, 12 S- 

W. 662, 62 Ark. 269. 

33 C.J. p 719 note 13. 

91. Neb.—Brown v. State, 21 N.W. 
464, 16 Neb. 658. 

33 C.J. p 719 note 14. 

92. N.C.—State v. Stamey, 71 N.C. 
202—^Prather v. State, 12 Tex.App. 

401. 
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trary.93 Jn some jurisdictions the indictment must 
show what were the nature and purpose of the elec- 
tion.^4 If it was a local election, the place where 
it was held and the place where the offense was 
committed must both be described, so as to show 
that the former included the latter.95 An informa¬ 
tion for the offense of giving away intoxicating liq¬ 
uors on a day when an election was held for the 
purpose of determining whether or not intoxicating 
liquors should be sold in an entire county is fa¬ 
tally defective when so drawn as to charge that 
the election for the entire county was held in one 
precinct.^ ^ 

Description of liquor. Under at least one stat¬ 
ute, in a prosecution for the unlawful sale of liq¬ 
uor on a prohibited day, it has been held that the 
indictment or information should describe the liq¬ 
uor by alcoholic content or in such manner as to 
show that it was comprehended by the statute 
and, likewise, in an indictment framed under a stat¬ 
ute prohibiting the sale of “fermented or distilled 
liquor” on Sunday, an allegation of the sale of “in¬ 
toxicating liquor” is good, where the liquor is fur¬ 
ther designated by name as whislcy.98 

Negativing exceptions. In an information charg¬ 
ing the offense of selling liquor on a Sunday, the 
negativing of statutory exceptions has been held 
unnecessary but under a statute forbidding the 
sale of liquor on Sunday by the holder of any per¬ 
mit except on the prescription of a duly licensed 
physician, it has been held that an information al¬ 
leging unlawful sale of liquor on Sunday by a per¬ 
mit holder without alleging that the sale was not 
made on the prescription of a duly licensed physi¬ 
cian is fatally defective for failure to negative the 
statutory exception.^ 

b. Keeping Open at Prohibited Times 

An indictment for the offense of keeping open a 

03. Tenn.—State v. Irvine, 3 Heisk. 

156. 

94. Ga.—^Newman v. State, 28 S.E. 

1005, 101 Ga. 634. 

33 C.J. p 719 note 17. 


saloon or bar on a prohibited day must allege the ac¬ 
cused’s ownership or responsibility. It is generally suf¬ 
ficient if it alleges that the accused kept a place open 
on a specified prohibited day for the purpose of selling 
liquor. 

An indictment or information for the offense of 
keeping open a saloon or bar on Sunday, a public 
holiday, or any other time when the law requires 
such places to be closed, must distinctly show that 
accused was the owner or proprietor of the place 
in question, or at least responsible for its being 
open.2 It will generally be sufficient if it clearly 
shows that accused kept a place for the sale of liq¬ 
uor, that the day charged was a prohibited day, 
and that he kept it open, or failed to keep it closed 
on ‘Such day, and that the purpose was to sell liq¬ 
uor, or afford an opportunity for its purchase, 
but it need not aver to whom the sale was made.*^ 

Election days. It has been held not essential that 
an indictment for the offense of keeping open a sa¬ 
loon during an election should allege that the of¬ 
fense was committed in accused’s voting precinct, 
village, town, or city.^ An information for the of¬ 
fense of keeping open a saloon on an election day 
is not defective because alleging simply that the 
election was in a certain numbered precinct of a 
certain county, without stating what kind of pre¬ 
cinct it was.® Where the prosecution is for the 
offense of keeping open a saloon on an election 
day, it has been held not sufficient to charge that 
the offense was committed on an election day, 
but it must further be alleged that an election was 
in fact held on that day;*^ but there is also author¬ 
ity to the contrary.® 

§ 334. -Maintaining Place for Unlawful 

Sale or Keeping 

An indictment for the offense of maintaining a place 
for the unlawful sale or keeping of liquor is generally 
sufficient if it follows substantially the language of the 
statute. 


1. Tex.—^Zimmerman v. State, 105 
S.W.2d 269, 132 Tex.Cr. 478—An¬ 
derson y. State, 106 S.W.2d 258, 
132 Tex.Cr. 37. 

Negativing exceptions generally see 
supra § 325. 

2 . Minn.—State v. Gluck, 43 N.W. 
483, 41 Minn. 653. 

3. S.D.—State v. Gilbert, 111 N.W. 
638, 21 S.D. 204. 

33 C.J. p 719 note 22 [c], p 733 note 
11 . 

EngagemeiLt of accused in business 

An information for the offense of 
keeping open a liquor place on Sun¬ 
day, stating that accused was the 
proprietor of a saloon and licensed 
to sell intoxicating liquors therein, 
sufficiently charges that he was en¬ 
gaged in the business of selling in- 
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toxi eating liquors under the pro¬ 
visions of the License Law.—State 
V. Harvey, 123 N.W. 1135, 24 S.D. 
190—State v. Gilbert, 111 N.W. 538, 
21 S.D. 204. 

Which of two saloons accused kept 
open need not be averred.—State v. 
Merget, 107 S.W. 1015, 129 Mo.App. 
46. 

4. Mo.—State v. Merget, supra. 

5. Tex.—Janks v. State, 16 S.W, 
815, 29 Tex.App. 233. 

33 C.J. p 719 note 19. 

6 . Tex.—Miller v. State, 69 S.W. 
522, 44 Tex.Cr. 99. 

7. Tex.—Geib v. State, 21 S.W. 190, 
31 Tex.Cr. 514—Janks v. State, 1& 
S.W. 815, 29 Tex.App. 233. 

8 . Tenn.—State v. Powell, 3 Lea 
164« 


95 . Ind.—State v. Weaver, 83 Ind. 
542. 

96. Tex.—Thweatt v. State, 95 S.W. 
617, 49 TexCr. 617. 

97. Tex.—^Ziimmerman v. State, 106 
S.W.2d 259, 132 TexCr. 478. 

Offense held charged 
Tex—^Hughes v. State, 114 S.W.2d 
566, 134 TexCr. 175. 

98. Mo.—State v. Dengolensky, 82 
Mo. 44. 

33 aj. p 723 note 69. 

99 . Vt.—State v. Van Ness, 199 A. 
769, 109 Vt 392, 117 A.L.R. 416. 
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An indictment or information for the offense of 
keeping a place or ‘‘maintaining a tenement” for the 
unlawful keeping or sale of intoxicating liquors may 
properly describe the offense substantially in the 
language of the statute. 9 The indictment must 
clearly show that the place was kept or maintained 
by accused,in the character of an owner or pro- 
prietor,!! for the specific purpose of the illegal 
keeping or sale of liquor,l2 and that the liquors 
so kept or sold were of the character intended by 
the statute.i3 It is not generally necessary to allege 
any specific instances of selling,or the names of 
persons to whom sales were made,i5 or that the 
liquor was kept for beverage purposes.^^ 

It has been held that an information which charg¬ 
es a person with “keeping a place” with the unlaw¬ 
ful intention and purpose of bartering, selling, or 
giving away intoxicating liquors fails to charge all 
the essential elements of a crime, in that it does not 
charge an overt act, resulting from the unlawful in¬ 
tention to violate the law, and that such an infor¬ 
mation is demurrable but there is also authority 
to the contrary.!^ The indictment should negative 
accused’s license to keep or sell liquors, but this 
may be done by using the word “unlawfully” or al- ’ 
leging that the place was used for the “illegal” sale 
or keeping of liquors.^^ 


Place, It has been held not necessary to allege 
the particular place where the offense was commit¬ 
ted but, under other authority, an indictment un^ 
der a statute making it an offense for any person 
to own or control a house with the purpose of 
keeping for sale liquors therein must give a de¬ 
scription of the house in which the liquors are 
kept,2i the necessary description sometimes depend¬ 
ing on the provisions of the statute or ordinance 
on which the prosecution is based.22 

§ 335, -Leasing Building to Be Used for 

Unlawful Sales 

To be sufficient an Information charging the offense- 
of leasing a building for unlawful sales of intoxicating 
liquor must disclose the proprietary interest of the ac¬ 
cused in the leased building. 

In an information charging the offense of leas¬ 
ing a building to “be used for unlawful sales of in¬ 
toxicating liquor, the words “controlled by him” 
sufficiently characterize the necessary proprietary 
interest of accused in the building.23 

§ 336. - Maintaining Liquor Nuisance 

An Indictment or information for the offense of main¬ 
taining a liquor nuisance is generally sufficient if It fol¬ 
lows substantially the language of the statute. 


9- Ala.—Holt V. State, 184 So. 205, 
28 Ala.App. 287, certiorari denied 
184 So. 206, 236 Ala. 639. 

Cal.—People v. Mazzola, 251 P. 222, 
80 Cal.App. 583. 

Ind.—Haymond v. State. 119 N.B. 5, 
187 Ind. 267. 

Tex.—Gremillion v. State, 101 S.W. 

2d 560, 131 Tex.Cr. 583. 

33 C.J. p 733 note 12—31 C.J. P 
717 note 30 [a] (16), (18). 
Indiotments lield sufflcieut 
Ala.—^Duncan v. State, 182 So. 406, 
28 Ala.App. 251. 

Idaho.—State v. Conner, 89 P.2d 197, 
59 Idaho 695. 

Minn.—State v. Slporen, 10 N.W.2d 
353, 215 Minn. 438. 

Affidavit held sufficient under ordi¬ 
nance 

La.—State v. Thompson, 35 So. 582, 
111 La. 316. 

8 C.J. p 1124 note 30 [e] (2). 
Indictment held insufficient 
Tex.—Taylor v. State, Cr., 81 S.W. 
2d 89. 

Open saloon 

(1) Information was held to be 
sufficient to charge operation of open 
saloon.—Lamantia v. State, 113 S.W. 
2d 186, 133 Tex.Cr. 573. 

(2) Informations for operating 
open saloon were held to be insuffi¬ 
cient for failure to allege facts 
which would bring place within stat¬ 
utory definition of open saloon.— 
Weeks v. State. 102 S.W.2d 223, 132 


Tex.Cr. 82—Stewart v. State, 98 S. 
W.2d 357, 131 Tex.Cr. 302—Wein¬ 
berger V, State, 98 S.W.2d 356, 131 
Tex.Cr. 308, followed in Barrow v. 
State, 98 S.W.2d 358, 131 Tex.Cr. 272. 
Jolntists 

(1) Informations charging accused 
persons with being jolntlsts were 
held sufficient.—State v. Anderson, 
268 P. 874, 148 Wash. 310, certiorari 
denied Kindlund v. State of Wash¬ 
ington, 49 S.Ct. 94, 278 U.S. 650, 73 
L.Ed. 662—State v. Weston, 225 P. 
411, 129 Wash. 507—State v. Bossio, 
222 P. 467, 128 Wash. 156. 

(2) Under a statute providing that 
any person who conducts or main¬ 
tains “as principal or agent" a place 
for the unlawful sale of .intoxicating 
liquor shall be deemed a “jointist," 
an information charging defendants 
with being iointists need not charge 
that they conducted and maintained 
the place as ‘‘principals or agents." 
—State V. Bossio, supra—31 C.J. p 
717 note 30 [b] (13). 

10. N.J.—Campbell v. State, 41 A. 
717, 62 N.J.Law 402. 

33 C.J. p 783 note 13. 

11. Kan.—State v. Nickerson, 2 P. 
654, 30 Kan. 545. 

12. Mass.—Commonwealth v. Kim¬ 
ball, 7 Gray 328. 

33 C.J. p 733 note 15, 

13. Kan.—Topeka v. Raynor, 55 P. 
609, 8 Kan.App. 279, 
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14. Me.—State v. Dorr, 19 A. 16T,. 
82 Me. 157. 

33 C.J. p 733 note 17. 

15. Ind.—Rigrish v. State, 99 N.E. 
786, 178 Ind. 470. 

Tex.—Balter v. State, 101 S.W. 2d’ 
816, 131 Tex.Cr. 626. 

10. Cal.—People v. Mazzola, 251 P*- 
222, 80 Cal.App. 683. 

17. Or.—Proctor v. State, 176 P:. 
771, 15 Okl.Cr. 338. 

33 C.J. p 733 note 19. 

18. Wash.—State v. Weston, 226 P: 
411, 129 Wash. 607—State v. Nic- 
coll, 197 P. 923, 115 Wash. 643. 

19. Mass.—Commonwealth v. Edds,- 
14 Gray 406. 

Mich.—^Anderson v. Van Buren Cir. 
Judge, 90 N.W. 692, 130 Mich. 697. 

20. Cal.—People v. Mazzola, 251 P- 
222, 80 Cal,App. 583. 

Ind.—^Haymond v. State, .119 N.B, 6^. 
187 Ind. 267. 

Place of offense generally see supra 
§ 312. 

21. Ark.—^Adams v. State, 41 S.W« 
423, 64 Ark. 188. 

22. Tex.—Segars v. State, 31 S.W.. 
370, 35 Tex.Cr. 45. 

33 aJ. p 717 note 96. 

23. N.D.—State v. McGlllic, 141 N.. 
W. 82, 25 N.D. 27. 
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An indictment or information charging the main¬ 
tenance of a liquor nuisance will generally be held 
•sufficient if it describes the offense substantially in 
the words of the statute.^^ It must show that the 
place complained of was a common nuisance 
that it was used for the illegal sale or keeping of 
liquor by accused,26 in the character of an owner or 
proprietor, or as having control of the place, if that 
is a part of the statutory offense,27 or as the les¬ 
sor of the property with knowledge of the tenant’s 
purpose to use it as a nuisance ;28 and that liquors 
were kept there for the purpose, and with the in¬ 
tention, of selling them contrary to law.29 

It must be averred either that accused sold liquors 
at the place mentioned or that he kept them there 
for the purpose of selling ;20 but if the “keeping” 
is sufficiently charged, no allegation of specific sales 
will be necessary.21 An information charging one 
with keeping a liquor nuisance should not allege that 
he kept a place where intoxicating liquor “is sold,” 
but should state that such liquor “was sold.”22 

Where an indictment for the offense of keeping 
a liquor nuisance alleged that accused used a build¬ 
ing for the illegal keeping and sale of liquor, with 
time and place in the usual manner, but the alle¬ 
gation that he thereby rendered himself guilty of 


keeping a nuisance was made with a blank space 
for the time left unfilled, it was held that the in¬ 
dictment was not deficient on this ground.23 It 
has been held that an indictment charging that ac¬ 
cused unlawfully maintained a building where in¬ 
toxicating liquors were unlawfully kept, possessed, 
and sold, need not allege that accused himself kept 
or sold such liquor,24 or that he knowingly kept 
such liquor for the purpose of sale;25 and an in¬ 
dictment which charged keeping and maintaining a 
common nuisance under a statute, which declares 
all places used for the illegal sale or keeping of 
intoxicating liquors to be common nuisances, need 
not allege that accused knew the place which he 
so kept to be a common nuisance.26 

Character of place. In a charge of keeping and 
maintaining a nuisance, it is not necessary to in¬ 
clude the negative averment that the place kept 
and maintained is not a dwelling house.27 Under 
a statute providing that every person who shall 
knowingly permit any building to be used for cer¬ 
tain purposes while under his control shall be 
guilty of aiding in the maintenance of a nuisance, 
an indictment charging that accused, being the own¬ 
er of a building described, permitted its use as a 
grogshop, knowing that it was being used for that 


:24. Cal,—People v. Locurto, 275 P. 
462, 97 Cal.App. 185—People v. Co¬ 
lombo, 256 P. 846, 82 Cal.App. 
485—People v. Prankovich, 221 P. 
671, 64 Cal.App. 184—People v. 

Johnson, 218 P. 449, 63 CaLApp. 
178. 

Idaho.—State v. Woodward, 238 P. 
525, 41 Idaho 353. 

Ind.—-Jalbert v. State, 147 N.B. 149, 
196 Ind. 81—^Woodsman v. State, 
167 N.B. 631, 89 Ind.App. 617. 
Tex.—Davis v. State, 292 S.W. 1109, 
106 Tex.Cr. 425. 

33 C.J. p 734 note 24. 

Indictments or informations held 
sufficient 

Minn.—State v. Shannon, 225 N.W. 
20, 177 Minn. 278. 

Okl.—Collins v. State, 240 P. 135, 
32 Okl.Cr. 136. 

33 C.J. p 734 note 24 [a]. 

Affidavit held sufficient 
Ind.—^Ruede v. State, 161 N.B. 665, 
200 Ind. 112. 

Indictments or informations held in¬ 
sufficient 

(1) Generally. 

Ind.—Large v. State, 164 N.B. 263, 
200 Ind. 430. 

Minn.—State v. Tremont, 240 N.W. 

118, 186 Minn. 101. 

Tex.—Lenox v. State, 152 S.W.2d 
342, 142 Tex.Cr. 194. 

(2) Information or complaint 
charging that accused maintained a 
common nuisance, under statute enu¬ 


merating various acts constituting 
nuisance, without specifying any of 
such acts, were held insufficient.— 
Commander v. State, 143 S.W. 2d 953, 
140 Tex.Cr. 38—Carr v. State, 104 S. 
W.2d 866, 132 Tex.Cr. 438. 

Complaint held insufficient 
Minn.—State v. Covington, 213 N.W. 
909, 171 Minn. 295. 

25. Mass,—Commonwealth v. Howe, 
13 Gray 26. 

33 C.J. p 734 note 25. 

Information held insufficient 

In prosecution for maintaining 
common nuisance, an information 
which recited that accused unlaw¬ 
fully maintained a common nuisance, 
in that he kept in possession and on 
certain premises intoxicating liquor 
for ‘‘beverage purposes” was held 
not to charge the offense, since the 
mere statement that liquors were 
possessed for beverage purposes did 
not change the offense from one of 
unlawful possession to that of main¬ 
taining common nuisance.—People 
V. Buonocore, 238 P. 812, 73 CaLApp. 
208. 

26. Cal.—^People v. Locurto, 276 P. 
462, 97 CaLApp. 185. 

33 C.J. p 734 note 26. 

27. Iowa.—State v. Schilling, 14 
Iowa 456. 

Kan.—State v. Nickerson, 2 P. 664, 
30 Kan. 645. 

23. Me,—State v. Pierce, 15 A, 68, 
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29. Mo.—State v. Crabtree, 27 Mo. 
232. 

33 C.J. p 734 note 29. 

However, it has also been held 
that it is not necessary to allege 
that liquor was kept for sale or that 
the place was maintained for the 
purpose of selling or keeping liquor, 
—People V. Locurto, 275 P. 462, 97 
CaLApp. 185. 

30. Iowa.—State v. Hass, 22 Iowa 
193. 

33 C.J. p 734 note 30. 

31. Cal.—People v. Locurto, 275 P. 
462, 97 CaLApp. 185. 

Me.—State v. Dorr, 19 A. 167, 82 
Me. 157. 

32. Cal.—^People v. Locurto, 275 P. 
462, 97 CaLApp. 186. 

Ill.—^Johnson v. People, 44 IlLApp. 
642. 

33. Me.—State v. Buck, 3 A. 673, 
78 Me. 193, 

34. Tex.—Commander v. State, 143 
S.W.2d 953, 140 Tex.Cr. 38—Davis 
V. State, 292 S.W. 1109, 106 Tex.Cr. 
425. 

35. Tex.—Commander v. State, 143 
S.W.2d 953, 140 Tex.Cr. 38—Davis 
V. State, 292 S.W. 1109, 106 Tex. 
Cr. 426. 

36. Me.—State v. Ryan, 16 A. 406, 
81 Me. 107. 

37. Kan.—Ft. Scott v. Dunkerton, 
96 P, 60, 78 Kan. 189, 
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purpose, is insufficient, since it charges only infer- 
entially and argumentatively, but not directly, that 
the building was used for that purpose.^S An in¬ 
dictment under such statute is insufficient which 
contains no allegation that the building leased was 
used by the tenant for the purposes enumerated in 
the statute.ss A count in an indictment, under such 
statute, which charges that accused being the owm- 
er of the premises, let them with intent that the 
tenant should, during the lease, maintain them as a 
grogshop, is insufficient in failing to contain an 
averment that the intent was ever carried into ex¬ 
ecution, and for failing to state when the tenancy 
was to begin or that the tenant ever took possession 
of the premises within the period charged in the 
indictment.*^® 

Description of place. Where an indie""'cnt 
charges keeping a place for the unlawful sale of 
liquor, or maintaining a liquor nuisance or a similar 
offense, if such place is to be abated as a nuisance, 
it must be described with great exactness and par¬ 
ticularity,in order that the officer executing the 
judgment of abatement may be both guided and pro¬ 
tected but, where the prosecution is against the 
person only, and the only question presented is the 
personal guilt of accused, a particular description 
of such place is unnecessary,^^ any description of 
the place which puts accused on sufficient notice for 
purposes of his defense being adequate.*^^ In a 
prosecution for maintaining a liquor nuisance, an 
error in the information in describing the place is 
immaterial, where, if the erroneous portion is re¬ 


jected, there remains a definite description, and no 
actual prejudice results to accused.^5 

Allegation of time, A second clause of a count 
of an indictment for maintaining a liquor nuisance 
need not repeat the allegation of time.'^® An in¬ 
dictment charging the keeping of a liquor nuisance 
between a specified date and the date of the finding 
of the indictment is sufficient to cover the period 
between the specified day and the first day of the 
term at which the indictment was found.^^ Since 
maintaining a nuisance is a continuing offense, it 
may be alleged to have been kept and maintained 
on a day named **and on divers other days and 
times’^ prior to the indictment.^s 

Negativing exceptions, such as the existence of a 
permit, is not necessary where the statute so pro¬ 
vides;^® and the existence of a license or permit 
need not be negatived where the offense may be 
committed by a licensed, as well as an unlicensed, 
person.50 

Under the National Prohibition Act, an indict¬ 
ment for the offense of maintaining a common nui¬ 
sance which followed substantially the language of 
the act was sufficient,®^ provided such words fully 
and clearly set forth all elements necessary to con¬ 
stitute such offense and it was not necessary to 
allege that accused was in possession or control of 
the building wherein the nuisance was maintained,®® 
or that the possession of liquor in the place de¬ 
scribed was continued for more than one day.®^ 
It was not necessary to include any defensive nega¬ 
tive averment.®® 


38. R.I.—State V. Worden, 63 A. 
486, 27 R.I. 484. 

39. R.I.—State v. Worden, supra. 

40. R.I.—State v. Worden, supra. 

41. Okl.—Corpus Juris cited in Ex 
parte Sutton, 89 P.2d 999, 1000, 66 
Okl.Cr. 86. 

33 C.J. p 717 note 97. 

Allegation as to place of offense gen¬ 
erally see supra § 312. 

42. Kan.—State v. Copelman, 205 P. 
360, 110 Kan. 749. 

33 C.J. p 717 note 98. 

43. Okl.—Corpus Juris cited in Ex 
parte Sutton, 89 P.2d 999, 1000, 66 
OkLCr. 85—Ivey v. State, 223 P. 
401, 26 OkLCr. 184. 

33 C.J. p 717 note 99. 

44. Cal.—People v. Collins, 283 P. 
129, 102 CaLApp. 527. 

County of grand jury’s jurisdiction 
Indictment charging maintenance 
of liquor nuisance within county 
wherein grand jury.has jurisdiction 
is not bad for uncertainty as to 
place where alleged nuisance was 
maintained.—^Heacock v. State, 174 
N.E. 283, 202 Ind. 344. 


Information held sufficient 
Cal.—People v. Colombo, 255 P. 846, 
82 CaLApp. 486. 

45. Kan.—State v. Butler, 118 P. 
877, 85 Kan. 802. 

46. R.I.—State v. Brady, 12 A. 238, 
16 R.I. 51. 

Allegation as to time of offense 
generally see supra § 313. 

47. Me.—State v. Peloquin, 76 A. 
888, 106 Me. 358. 

48. Tex.—Corpus Juris quoted in 
Commander v. State, 143 S.W.2d 
953, 955, 140 Tex.Cr. 38. 

33 C.J. p 734 note 33—16 C.J. p 352 
note 10 [d] (1). 

49. Iowa.—State v. Japone, 209 N. 
W. 468, 202 Iowa 450. 

33 C.J. p 726 note 12 [c]. 

Negativing exceptions generally see 
supra § 325. 

50. Kan.—State v. Teissedre, 2 P. 
650, 30 Kan. 476. 

33 C.J. p 726 note 12 [cj. 

51. U.S.—Feigin v. U. S.. C.C.A.Cal., 
279 P. 107, certiorari denied 43 S. 
Ct 98, 260 U.S. 741, 67 L.Ed. 490. 

33 C.J. p 735 note 43. 
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Indictments or informations held 
sufficient 

U.S.—Todd V. U. S., C.C.A.Fla., 48 
F.2d 530—Sondericker v. U. S., C. 
C.A.Wis., 41 P.2d 144—Cronin v. 
Ennis, C.C.A.Neb., 11 P.2d 237— 
rurlong v. U. S., C.C.A.Neb., 10 P. 
2d 492—Remus v. U. S., C.C.A. 

Ohio, 291 F. 613, certiorari denied 
44 S.Ct. 180, 263 U.S. 717, 68 L. 
Ed. 622—Herine v. U. S., C.C.A. 

Cal., 276 P. 806—31 C.J. p 717 note 
30 [a] (21). 

Indictments or informations held in¬ 
sufficient 

U.S.—^Aroniss v. U. S., O.C.A.N.J., 
13 P.2d 620. 

33 C.J. p 731 note 79, p 735 note 47. 

52. U.S.—^Aroniss v. U. S., C.C.A. 

N.J., 13 P.2d 620. 

53. U.S.—Brown v. U. S., C.C.A. 
Ill., 276 P. 122. 

54. U.S.—Feigin v. U. S., 279 P. 
107, certiorari denied 43 S.Ct. 98, 
260 U.S. 741, 67 L.Ed. 490. 

55. U.S.—McCarren v. U. S., C.C.A. 
I Ill., 8 F.2d 113. 
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§ 337. - . Sale or Gift 

a. In general 

b. Nature of transaction 

c. Place of offense 

d. Purpose of transaction 

e. Allegations as to liquor 

f. Designation or description of purchas¬ 

er or other party to transaction 

g. Negativing exceptions or defenses 

h. Sale or solicitation by servant or 

agent 

i. Sale, barter, or gift to prohibited per¬ 

sons 

j. Under National Prohibition Act 


a. In General 

An indictment, Information, affidavit, or complaint 
■^or unlawfully selling, bartering, exchanging, giving 
away, furnishing, or otherwise disposing of intoxicating 
liquor should distinctly allege each essential element of 
the offense charged. 

It is necessary and sufficient that an indictment, 
information, affidavit, or complaint for unlawfully 
selling, bartering, exchanging, giving away, fur¬ 
nishing, or otherwise disposing of intoxicating liq¬ 
uor contain a distinct allegation of each essential 
element of the offense charged, substantially in the 
language of the statute creating and defining it, or 
its equivalent, so as to apprise accused of the 
crime with which he is charged and enable him to 
prepare his defense.56 Under this rule, where it is 


56, Ala.—Campbell v. State, 191 So. 
812, 238 Ala. 439—Freiberg v. 

State, 10 So. 703, 94 Ala. 91—Gan¬ 
dy V. City of Birmingham, 17 So. 
2d 421, 31 Ala.App. 313, certiorari 
denied 17 So.2d 426, 245 Ala. 441 
—^Howton V. State, 107 So. 28, 21 
Ala.App. 237. 

Ark.—Foreman v. State, 9 S.W.2’d 
327, 177 Ark. 1193—Miller v. State, 
254 S.W. 1069, 160 Ark. 469. 

Cal.—People v. Haney, 279 P. 1054, 
100 Cal.App. 295—^People v. Nor- 
cross, 234 P. 438, 71 Cal.App. 2 
—People v. Silva, 227 P. 976, 67 
Cal.App. 351. 

Fla.—Overstreet v. State, 184 So. 
486, 134 Fla. 716. 

Ga.—Coggins v. State, 6 S.B.2d 916, 
61 Ga.App. 689. 

Idaho.—State v. Doolittle, 68 P.2d 
904, 68 Idaho 1. 

Ill.—People V. Talbot, 163 N.E. 693, 
322 Ill, 416—People v. Lewis, 149 
N.E. 817, 319 Ill. 154—People v. 
Olive, 248 IlLApp. 220—People v. 
Minner, 246 Ill.App. 376. 

Ind.—Torphy v. State, 161 N.E, 265, 
200 Ind. 176—Wrench v. State, 152 
N.E. 274, 198 Ind. 6.1—Parker v. 
State, 146 N.E. 327, 196 Ind. 37 
—Sylvia V. State, 166 N.E. 17, 89 
Ind.App. 222—Bosworth v. State, 
166 N.E. 918, 89 Ind.App. 136. 

La.—State v. Coker, 114 So. 635, 164 
La. 735—State v. Landry, 109 So. 
772, 161 La. 948—State v. Jones, 
106 So. 830, 160 La. 209. 

Md.—^Richardson v. State, 200 A. 
362, 175 Md. 216—^Kirschgesser v. 
State, 198 A. 271, 174 Md. 195— 
Hayes v. State, 188 A. 24, 171 Md. 
94. 

Me.—State v, Haapanen, 149 A. 389, 
129 Me. 28. 

Minn.—State v. Miller, 207 N.W. 19, 
166 Minn. 116. 

Mo'.—State v. Casteel, 64 S.W.2d 286 
—State V. Compton, 61 S.W.2d 967 
—State V. Burton, 22 S.W.2d 1049, 
324 Mo. 214—State v. Corp, 22 S. 
W.2d 774—State v. Brooks, 18 S. 
W.2d 16. 323 Mo. 32—State v. 

Walker, 14 S.W.2d 441—State v. 


Sheeler, 7 S.W.2d 340, 320 Mo. 
173—State v. Parsons, 2 S.W.2d 
784—State v. Hedrick, 296 S.W. 
152—State v. Black. 289 S.W. 804 
—State V. Wright, 289 S.W. 646— 
State V. Fenley, 275 S.W. 36, 309 
Mo. 520—State v. Malone, App., 
192 S.W.2d 72—State v. Malone, 
App., 192 S.W.2d 68—State v. Tat- 
man. App., 291 S.W. 151—State v. 
Childress, App., 284 S.W. 520— 
State V. Bachelor, App., 284 S.W. 
162—State v. Pike, App., 282 S.W. 
1043—State v. Hoelscher, 273 S.W. 
1098, 217 Mo.App. 156—State v. 
Sherlock, App.. 273 S.W. 141— 
State V. Jenkins, App., 255 S.W. 
338. 

Neb.—^Drawbridge v. State, 213 N.W. 
839, 115 Neb. 535. 

N.T.—People v. Majewski, 273 N.T.S. 
203, 152 Misc. 276. 

Okl.—Ponder v. State, 126 P.2d 287, 
74 Okl.Cr. 360—Kelley v. State, 281 
P. 158, 45 Okl.Cr. 19—Clark v. 
State, 263 P. 679, 39 Okl.Cr. 116 
—Rhodes v. State, 234 P. 645, 30 
Okl.Cr. 2. 

Or.—State v. Pearlman, 58 P.2d 1253. 
Pa.—Commonwealth v. Roleck, 6 Pa. 
Dist. & Co. 655, 23 Luz.Leg.Reg. 
365. 

S.D,—State v. Hoven, 195 N.W. 838, 
47 S.D. 60. 

Tex.—Williams v. State, 27 S.W.2d 
217, 115 Tex.Cr. 574—Nowells v. 
State, 252 S.W. 650, 94 Tex.Cr. 
571. 

Vt.—State V. Joseph, 9 A.2d 136, 
110 Vt. 607—State v. Romano, 140 
A. 492, 101 Vt. 53. 

W.Va—State v. Sterne, 123 S.B. 235, 
96 W.Va. 360. 

31 C.J. p 717 note 30 [a] (l)-(4), [b] 
(3), (8), (12)—33 C.J. p 727 

note 16. 

Affidavit and complaint in prelimi¬ 
nary proceedings for liquor law 
violations see supra § 306. 

Statutory basis of indictment 

(1) The accusation or indictment 
need not show the law on which it is 
predicated.—Lee v. State, 191 S.E. 
256, 184 Ga. 327. 


(2) An information for an unlaw¬ 
ful sale of intoxicating liquor, sub¬ 
stantially following the language 
of the statute creating and defining 
the offense charged, is sufficient, al¬ 
though it cites the wrong subsec¬ 
tion of such statute.—State v. Jack- 
son, 261 N.W. 732, 219 Wis. 13. 

(3) Indictment charging sale of 
liquors, “intoxicating and fit for 
beverage purposes,” was held suffi¬ 
ciently to show that accused was 
charged under beverage act, rather 
than under nonbeverage act.—State 
V. Rivosi, 127 A. 587, 3 N.J.Misc. 
146. 

Oonstunption on premises 

(1) Where it is permissible to 
sell intoxicating liquor in its orig¬ 
inal package, not to be consumed 
on the premises, a complaint for 
the unlawful sale of liquor must al¬ 
lege that the sale complained of 
was a broken package sale or a sale 
of liquor to be drunk on the prem¬ 
ises.—^Bx parte Ferrari, 38 P.2d 
795, 3 Cal.App.2d 53. 

(2) In an information charging 
the sale of Intoxicating liquor to 
be drunk on the premises where 
sold, it is not necessary to allege 
that the liquor was drunk on the 
premises, or that it was drunk any¬ 
where, because that is not necessary 
to complete the offense.—^Eisenman 
V. State, 49 Ind. 611. 

Particular sale 

Under a statute imposing a pun¬ 
ishment for each unlawful sale of 
liquor, the indictment must identify 
the particular sale charged.—Feh- 
ringer v. People, 147 P. 361, 69 Colo. 
3. 

Surplusage 

Ga,—^Lee v. State, 191 S.E. 256, 184 
Ga. 327. 

Ill.—^People V. Alfano, 153 N.E. 729, 
322 Ill. 384. 

XxLdictmeut held iusufficleut 
Ill.—People V. Minto, 149 N.E. 241, 
318 Ill. 293. 

Okl.—Clark v. State, 82 P.2d 844, 
65 Okl.Cr. 66—Parker v. State, 262 
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not an essential element of the offense charged, it 
is unnecessary to aver the character of accused’s 
business, or that the act complained of was done 
feloniously^^ or unlawfully.^^ Under some statutes 
it is unnecessary to allege the particular time at 
which the offense was committed,®® and an aver¬ 
ment of knowledge on the part of accused has been 
held unnecessary,® 1 unless the statute makes knowl¬ 
edge a part of the statutory definition of the of¬ 
fense, ®2 If a sale is properly alleged, it is not nec¬ 
essary to add an averment of the delivery of the 
liquors.®® 

b. Nature of Transaction 

An indictment or information charging an unlawful 
sale of Intoxicating liquor ordinarily need not set forth 
the manner in which it was accomplished. 

An unlawful sale of intoxicating liquor should 
be alleged in an indictment by the technical word 
‘'sell,” although other terms may be held sufficient¬ 
ly definite if they clearly import the same thing ;®^ 
and an indictment intended only to allege a sale, 
but charging conjunctively that accused “did sell 
and give away,” or “did sell, barter, and give away,” 
or “did sell, barter, give away, and otherwise dis¬ 
pose of” intoxicating liquors, will generally be sus¬ 
tained as against objections on the ground of in¬ 
definiteness or duplicity, the unnecessary additional 


words being rejected as surplusage.®® Conversely,, 
although the statute uses additional or cumulative 
terms, it does not follow that the indictment must 
employ them all.®® Where the illegal transaction 
amounted in law to a sale of liquor, it is generally 
sufficient for the indictment simply to charge a sale^ 
without setting forth the particular manner in which 
it was accomplished, or the devices, subterfuges, or 
evasions which may have been resorted to for the 
purpose of making it.®7 Under some statutes, how¬ 
ever, it must be specifically alleged that the transac¬ 
tion was a pretext to evade the law.®® 

Unless the statute is such as to permit it,®® it is 
not proper to charge, in the disjunctive, that ac~ 
cused “sold or gave away,” or “sold or otherwise 
disposed of” the liquor in question, for this renders 
the indictment objectionable on the ground of un¬ 
certainty and an indictment which charges that 
defendant did unlawfully “sell or give away” intoxi-^ 
eating liquors, where the statute makes either of 
these acts an offense, is fatally defective.^i Where 
it is not unlawful to exchange intoxicating liquors,, 
an information which charges the exchange as well 
as the sale of such liquors is fatally defective.*^^ 
Habitual sale. When the facts set forth in an 
indictment clearly charge, in substance and effect, 
the habitual sale of intoxicating liquors contrary 


P. 1076, 39 Okl.Cr. 25—Saddler v. 
State, 265 P. 719, 36 Okl.Cr. 412, 
Tenn.—State v. Richmond, 100 S.W. 
2d 1, 171 Tenn. 1. 

Vt—State V. Van Ness, 199 A. 759, 
109 Vt 392, 117 A,L.R. 415. 

57. Pa.—Commonwealth v. Roleck, 
6 Pa.Dist & Co. 665, 23 Liuz.ljeff. 
Reg. 365. 

Allegations as to occupation of ac¬ 
cused generally see supra § 309. 
license of druggist 
An indictment for the sale of liq¬ 
uor by a druggist without obtain¬ 
ing any written prescription, appli¬ 
cation, or order need not charge that 
the druggist is a licensed or regis¬ 
tered druggist.—State v. Cobe, 96 
N.E, 152, 176 Ind. 703—33 C.J. p 715 
note 77. 

58. - Mo.—State v. Burton, 22 S.W. 
2d 1049, 324 Mo. 214. 

Okl.—Santino v. State, 232 P. 869, 
. 29 Okl.Cr. 149. 

31 C.J-. p 699 note 14 [a] (2). 
Allegations as to intent see supra 
§ 310. 

59. Or.—State v. Dobson, 241 P. 
383, 116 Or. 469. 

An indictment alleging an xinlaw. 
ful sale of intoxicating liquor need 
not specify why it was unlawful.— 
Commonwealth v. Roleck, 6 Pa.Dist. 
& Co. 655, 23 Luz.Leg.Reg. 365. 

60. Ala.—Coleman v. State, 43 So. 
715, 150 Ala. 64. 


Allegations as to time of offense 
generally see supra § 313. 
limitations as to time 

Under such statute, it is sufficient 
if the time of the commission of the 
offense charged be laid at any time 
before the filing of the information 
and within the period of limitations. 
—^People V. Olive, 248 IlLApp. 220. 

61. Ill,—People V. Lull, 246 Ill.App. ’ 
63. 

33 C.J. p 716 note 84 [b] (1), [c]. 
Allegations as to knowledge or no¬ 
tice on part of accused generally 
see supra § 311. 

62. Ill.—People v. Lull, supra. 

Ind.—^Bernsteln v. State, 160 N.E. 
296, 199 Ind, 704. 

Ky.—^Williams v. Commonwealth, 

279 S.W. 348, 212 Ky. 327—Thomp¬ 
son V. Commonwealth, 261 S.W. 5, 
202 Ky. 674—Martin v. Common¬ 
wealth, 247 S.W. 9, 197 Ky. 270 
—^Walker v. Commonwealth, 247 S. 
W. 7, 197 Ky. 266—Hinkle v. Com¬ 
monwealth, 76 S.W. 231, 26 Ky. 
L. 313. 

63. Cal.—People v. Haney, 279 P. 
1054, 100 Cal.App. 295. 

33 C.J. p 735 note 64. 

64. N.C.—State v. Wynne, 65 S.E. 
459, 151 N.C. 644. 

33 C.J. p 735 note 49. 

Introductory and chargfing parts 
An information which, in its in¬ 
troductory part, charges an illegal 
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sale of intoxicating liquor, and in 
its charging part alleges an unlaw¬ 
ful possession of such liquor, has 
been held not to charge an illegal 
sale, since the introductory part of 
an information is merely a descrip¬ 
tive label.—Davis v. State, 228 P. 
612, 27 Okl.Cr. 440. 

65. Neb.—State v. Ball. 43 N.W- 
398, 27 Neb. 601. 

Okl.—Maladin v. State, 113 P.2d 201, 
72 Okl.Cr. 80. 

33 C.J. p 735 note 50. 

66. Tex.—^Needham v. State, 19 Tex. 
332. 

67. Dak.—People v. Sweetser, 46 N. 
W. 452, 1 Dak. 308. 

33 C.J. p 736 note 69. 

68. Neb.—Wendt v. State, 49 N.W. 
351, 32 Neb. 182. 

33 C.J. p 736 note 72. 

69. Ala.—Lambie v. State, 44 So. 
51, 151 Ala. 86. 

33 C.J. p 735 note 52 [a]. 

70. Mo.—State v. Fairgrieve, 29 Mo. 
App. 641. 

R.I.—State v. Colwell, 3 R.I. 284. 

71. Mo.—State v. Fairgrieve, 29 Mo. 
App. 641. 

N.Y.—People v. Norton, 27 N.T.S. 
851, 76 Hun 7. 

72. Tex.—Flock v. State, App., 18 
S.W. 414. 
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to law, it is valid, even though the word ‘^habituaF* 
is not employed therein.^^ 

c. Place of Offense 

In a prosecution for unlawfully selling Intoxicating 
liquor the necessity and sufficiency of a statement or 
description of the place where the offense was commit¬ 
ted depend on the particular statute under which the 
prosecution Is brought. 

Although under some statutes the place or prem¬ 
ises where the offense is alleged to have occurred 
need not be specified,'^^ an indictment, informa¬ 
tion, affidavit, or complaint for unlawfully selling, 
bartering, exchanging, giving away, furnishing, or 
otherwise disposing of intoxicating liquors ordina¬ 
rily should state the place where the offense is al¬ 
leged to have been committed, so as to show that it 
is within the jurisdiction of the court, and also for 
the purpose of informing the accused of the par¬ 
ticular transaction for which he is prosecutedJS 
The character of the place where the transaction is 
alleged to have occurred need not be stated,76 un¬ 
less it is an essential ingredient of the offense 
charged.*^ 

Where the prosecution is based on a statute for¬ 
bidding the sale of liquor within a limited distance 
of a church, school, agricultural fair, or the like, 
the place of the commission of the offense is so far 


a material element thereof as to require it to be 
stated with groat particularity ,*'^s and this is also 
true of an indictment under a statute forbidding the 
sale, gift, or other disposal of intoxicating liquor 
outside the limits or boundaries of an incorporated 
city or town,*^® or where a licensed dealer is charged 
with selling at a place not covered by his license.^^ 

d. Purpose of Transaction 

An Indictment or Information for unlawfully selling 
or otherwise disposing of Intoxicating llqucr need not al¬ 
lege the purpose of the transaction complained of, unless 
it is an essential element of the crime charged. 

Where the purpose of the transaction is not an 
essential element of the offense of selling or oth¬ 
erwise disposing of intoxicating liquor, such pur¬ 
pose need not be alleged.^^ However, where the 
sale would be unlawful only if made with the pur¬ 
pose or intention that the liquor should be used ‘‘as 
a beverage,” an indictment is fatally defective if it 
fails to charge that purpose or intention simi¬ 
larly, where the statute forbids the sale of liquor, 
by an unlicensed person or by a dealer having a 
limited license, only when it is sold with the pur¬ 
pose or intention that it shall be “drunk on the 
premises,” it must be alleged that the liquor was 
sold for such purpose.^3 The necessity of charging 
the purpose of the sale is sufficiently met by a nega- 


73. N.J.—state v. Matarazza, 107 A. 
266, 93 N.J.Law 47. 

74. Dak.—People v. Sweetser, 46 N. 
W. 452, 1 Dak. 308. 

Mont.—State v. Knilans, 220 P. 91, 
69 Mont. 8. 

P€u—Commonwealth v. Roleck, 6 Pa. 
Dist. & Co. 655, 23 Luz,Les.Reg. 
365. 

W.Va.—State v. Boggess, 15 S.E. 423, 
36 W.Va. 713. 

33 C.J. p 716 note 88 [a] (1), (2). 
Allegations as to place of offense 
generally see supra § 312. 
Prescription hy physician 
Tex.—Goldman v. State, 160 S.W.2d 
623, 143 Tex.Cr. 603. 

Sale anywhere in state 
Where it is a violation of law to 
sell spirituous liquor anywhere in a 
state, an indictment charging the 
sale of spirituous liquor need not 
state whether the county of prose¬ 
cution is the one in which the in¬ 
toxicating liquor was sold.—Dixon v. 
State. 79 S.W.2d 321, 128 Tex.Cr. 94. 

75. N.T.—People v. Cramer, 47 N.T. 
S. 1039, 22 App.Div. 189, 12 N.T.Cr. 
469. 

S3 C.J. p 716 note 89. 

Description of premises sufficient 
An information charging a sale of 
intoxicating liquor not covered by 
the seller’s license, using the same 
description of the seller’s premises 
as the license, but substituting 


“street” for “avenue,” has been held 
sufficient.—State v. Levan, Mo.App., 
136 S.W.2d 1010. 

76. Ill.—^People v. Olive, 248 IIl.App. 

220 . 

Pa.—Commonwealth v. Roleck, 6 Pa, 
Dist. & Co. 655, 23 Luz.Leg.Reg. 
365. 

77. Ill.—People v. Lewis, 149 N.B. 
817, 319 Ill. 164. 

78. Ga—Hall v. State, 70 S.B. 211, 
8 GaApp. 747. 

33 C.J. p 718 note 3. 

Accusation held sufficient 
Ga,—^McCaffrey v. State, 189 S.E. 826, 
183 Ga 827. 

Venue in county of sale 

The indictment should lay the 
venue in the county where the liq¬ 
uor was sold, rather than in the 
county where the church was situ¬ 
ated.—Butler V. State, 15 S.B. 763, 
89 Ga 821. 

79. Or.—State v. Aplin, 160 P. 638, 
81 Or. 621. 

80. W.Va.—State v. Church, 4 W. 
Va. 745. 

81. Md.—Kelly v. State, 114 A, 888, 
139 Md. 204. 

33 C.J. p 719 note 22 [b]. 

Allegations as to purpose of act 
constituting offense generally see 
supra § 314. 


In Missouri 

(1) Under some statutes, an in¬ 
dictment for the unlawful sale of 
Intoxicating liquor has been held 
sufficient, although it does not con¬ 
tain an allegation that the sale was 
made for beverage purposes.—State 
V. Hedrick, 296 S.W. 152—State v. 
Tatman, App., 291 S.W. 151. 

(2) Under other statutes an in¬ 
dictment failing to make such al¬ 
legation was held insufficient.—State 
V. McIntyre, App., 266 S.W. 141. 
Under War-Time Prohibition Act 

An allegation In an indictment 
that the sale of distilled spirits was 
for beverage purposes was a suffi¬ 
cient allegation to charge a viola¬ 
tion of the War-Time Prohibition 
Act, without adding in terms that it 
was not for export.—Maresca v. U, 
S., C.O.A.N.Y,, 277 F. 727, certio¬ 
rari denied 42 S,Ct, 183, 257 U.S. 657, 
66 L.Ed. 420. 

82. Ind.—Carson v. State, 182 N.B. 
246, 204 Ind. 208. 

33 C.J. p 719 note 24. 

Purpose of purchase 

An information charging that liq¬ 
uor was sold for beverage purposes 
need not allege that it was bought 
for beverage purposes.—State v, He¬ 
bert, 107 So. 123, 160 La, 316. 

83. Ind.—Blough v. State, 23 N.E. 
163, 121 Ind. 355. 

I 33 GJ. P 719 note 26. 
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tive allegation to the effect that the liquor was not 
sold for any of the specially excepted and permitted 
uses, as under a general prohibitory law, forbidding 
all sales except for medical, scientific, or mechani¬ 
cal purposes.^4 

To charge an unlawful sale of intoxicating liquor 
by a holder of a medicinal permit, it must be al¬ 
leged that the liquor was sold without a doctor’s 
prescription for medicinal purposes.^^ An indict¬ 
ment is sufficient which alleges that a physician is¬ 
sued a prescription for intoxicating liquor to be 
used otherwise than for medicinal purposes.S6 

6. Allegations as to Liquor 

(1) In general 

(2) Quantity 

(1) In General 

The necessity and sufficiency of a description of the 
liquor involved in the offense of unlawfully selling or 
otherwise disposing of Intoxicating liquor depend on the 
particular statute under which the prosecution is brought. 

Under some statutes, an indictment, information, 


affidavit, or complaint for unlawfully selling, bar¬ 
tering, exchanging, giving away, furnishing, or 
otherwise disposing of intoxicating liquor need not 
state the kind of liquor involved in the transaction 
complained of;S7 but, where it is an essential in¬ 
gredient of the offense, the kind of liquor alleged 
to have been sold must be specified.^S 50 , too, the 
alcoholic content of the liquor need not be alleged 
where it is not an essential element of the offense 
charged but, where it is an essential element of 
the offense, it must be stated.^0 An indictment or 
information for unlawfully selling intoxicating liq¬ 
uor need not charge that the liquor sold was fit for 
use as a beverage,unless it is an essential element 
of the offense.92 information charging a sale 

without a license of ‘‘spirituous intoxicating liq¬ 
uor” is not fatally defective because it describes the 
liquor as spirituous.An information charging 
the saie of whisky need not allege it to be intoxi- 
cating,94 and an indictment for selling spirituous, 
vinous, and malt liquors is sufficient, even though it 
does not allege such liquors to be intoxicating.9 5 


84. Kan.—State v. Shackle, 29 Kan. 
243. 

85. Tex.—^Darsey v. State, 124 S.W. 

2d 380, 136 Tex.Cr. 165—Smith v. 
State, 115 S.W.2d 668, 134 Tex Cr. 
293—Taylor v. State. 110 S.W.2d 
582, 133 Tex.Cr. 299—Gunn v. 

State, 109 S.W.2d 1056, 133 Tex. 
Cr. 226—Wilson v. State, 102 S.W. 
2d 1057, 132 Tex.Cr. 156. 

86. Mo.—State v. Bates, 172 S.W. 

79, 186 Mo.App. 365—State v. 

Hume, 124 S.W. 1099, 141 Mo.App. 
487. 

87. Ga.—Lee v. State, 191 S.E. 256, 
184 Ga. 327, 

Ill.—^People V. Olive, 248 Ill.App. 220. 
La.—State v. Landry, 109 So. 772, 
161 La. 948. 

Md.—Thomas v. State, 197 A. 296, 
173 Md. 676. 

Minn.—State v. Ruddy, 200 N.W. 631, 
160 Minn. 435. 

Mo.—State v. Calbert, App., 282 S. 
W. 106. 

Mont.—State v. Sedlacek, 239 P. 
1002, 74 Mont. 201—State v. Kni- 
lans, 220 P. 91, 69 Mont. 8. 

31 C.J. p 717 note 30 [b] (2), (6), 
(7). 

Allegations as to liquor generally 
see supra §§ 317-320. 

Surplusage 

Mont.—State v. Jenkins, 213 P. 590, 
66 Mont. 359. 

88. Ill. — ^People V. Lewis, 149 N.E. 
817, 319 Ill. 154. 

Okl.—Ponder v. State, 126 P.2d 287, 
74 Okl.Cr. 360. 

Jamaica ginger 

Under a statute defining prohibit¬ 
ed liquors as any intoxicating bit¬ 
ters or beverages “by whatever name I 


called,” and any liquor, drink, or 
liquid, made or used for beverage 
purposes, containing any alcohol, a 
charge of selling Jamaica ginger has 
been held sufficient.—^Noltey v. 
State, 144 So. 457, 225 Ala. 584. 

89. Cal.—People v. Norcross, 234 P. 
438, 71 Cal.App. 2. 

Ill.—People V. Olive, 248 Ill.App. 220. 
La.—State v. Lewis, 105 So. 243, 
159 La. 109. 

Mo.—State v. Penley, 275 S.W. 36, 
309 Mo. 620—State v. Tatman, 
App., 291 S.W. 151—State v. Pike, 
App., 282 S.W. 1043—State v. Cal¬ 
bert, App., 282 S.W. 106. 

Vt.—State V. Van Ness, 199 A. 759, 
109 Vt. 392, 117 A.L.R. 415. 

33 C.J. p 721 note 39 fc] (2)—31 C. 

J. p 717 note 30 [b] (8). 

Sale of enumerated liquor 
Where a statute enumerates cer¬ 
tain liquors as intoxicating and so 
prohibited, an information charging 
an unlawful sale of one of the enu¬ 
merated liquors is sufficient without 
alleging its alcoholic content.— 
State V. Sedlacek, 239 P. 1002, 74 
Mont. 201. 

90. Ill.—People V. Lewis, 149 N.B. 
817, 319 Ill. 164. 

Ind,—Carson v. State, 182 N.B. 246, 
204 Ind. 208. 

Mont.—State v. Sedlacek, 239 P. 

1002, 74 Mont. 201. 

Selling preparations not liquors per 

In charging the sale of prepara¬ 
tions, mixtures, and compounds, oth¬ 
er than liquors per se, it is neces¬ 
sary to allege that such liquors 
contain more than the specified per¬ 
centage of alcohol by weight.—^Mala- 
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din V. State, 113 P.2d 201, 72 Okl.Cr. 
80. 

91. Mo—State v. Tatman, App., 291 
S.W. 151—State v. Hoelscher, 273 
S.W. 1098, 217 Mo.App. 156. 

S.D.—S+ate V. Runyan, 2 O 7 N.W. 482, 
49 S.D. 406. 

Besiguation as intoxicating sufficient 
in.—People V. San Filippo, 243 Ill. 
App. 146. 

Sale of enumerated liquor 
Where a statute enumerates ceiv 
tain liquors as intoxicating and so 
prohibited, an information charging 
an unlawful sale of one of the enu¬ 
merated liquors has been held suffi¬ 
cient without alleging its fitness for 
use as a beverage.—State v. Sed¬ 
lacek, 230 P. 1002, 74 Mont. 201. 

92. Okl.—Maladin v. State, 113 P. 
2d 201, 72 OkLCr. 80. 

Selling preparations not liquors per 
se 

In charging the sale of prepara¬ 
tions, mixtures, and compounds oth¬ 
er than liquors per se, it is neces¬ 
sary to allege that such liquors are 
capable of being used as a bever¬ 
age.—Maladin v. State, supra. 

93. Mo.—State v. Varnon, 174 S.W, 
2d 146. 

94. Mo.—State v. Martin, 292 S.W. 
39. 

Reason for rule 

Judicial notice is taken of the fact 
that whisky is an intoxicating liq¬ 
uor.—State V. Martin, supra—State 
V. Wright, Mo., 291 S.W. 1078. 

95. Ky.—Middleton v. Common¬ 

wealth, 10 S.W.2d 812, 226 Ky. 220, 
followed in Napier v. Common- 
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In at least one jurisdiction it has been held suf¬ 
ficient to charge the sale of liquor capable of pro¬ 
ducing intoxication without specifying the nature of 
the liquor alleged to have been sold, ^ 6 and to charge 
the sale of intoxicating liquor without specifying the 
alcoholic content thereof but, where it is an of¬ 
fense to sell all spirituous liquors, it has been held 
sufficient merely to charge the sale of spirituous liq¬ 
uor,^ S and, where the sale of vinous and malt liq¬ 
uors containing not more than the specified per¬ 
centage of alcohol is not an offense, an indictment 
merely charging the sale of liquor capable of pro¬ 
ducing intoxication has been held insufficient.^^ 

Price or consideration. An indictment, informa¬ 
tion, affidavit, or complaint alleging an unlawful 
sale, barter, or trade of intoxicating liquor suffi¬ 
ciently imports the payment of a price or consider¬ 
ation therefor, which need not be specified; and, 
if the price is stated in an ambiguous or uncertain 
manner, that will not vitiate the instrument.^ 

(2) Quantity 

Under some statutes, the quantity of liquor Involved 
In an unlawful sale or other disposal of intoxicating liq¬ 
uor need not be alleged; but under others it is an es¬ 
sential element of the offense and must be stated. 

Although, under some statutes, an indictment, in¬ 
formation, affidavit, or complaint for the unlawful 
sale, barter, gift, exchange, furnishing, or other dis¬ 
posal of intoxicating liquor need not state the quan¬ 
tity of liquor involved in the transaction complained 
of,2 under others the quantity of liquor involved 
is an essential element of the offense and must be 


stated.3 Where the quantity must be specified, it 
should be given according to established and recog¬ 
nized measures,^ and an allegation that accused 
sold “one drink,” or “one glass,” or the like, has 
been held insufficient but there is authority to 
the contrary.6 

Showing quantity to he less than minimum per- 
mitted. Where the indictment is under a statute 
which makes it an offense to sell liquors in quanti¬ 
ties less than a certain minimum, it must show on 
its face that the sale charged was of a quantity 
within the statutory restriction.’^ Some cases hold 
that this allegation is sufficiently made by charging 
a sale “in a less quantity than a quart,” or other¬ 
wise according to the statute, without adding a spec¬ 
ification of a precise quantity,^ while others require 
the statement of some particular quantity which 
shall be known as a measure less than the statutory 
minimum.^ 

An indictment charging a sale of a known and 
definite quantity of liquor, as one pint or one gill, 
which as a matter of arithmetic is less than the 
quantity named in the statute, has been held suffi¬ 
cient without an additional allegation that the sale 
was “in a less quantity” than the statutory mini¬ 
mum;^® but according to other decisions this form 
of averment is not sufficient unless it adds that ac¬ 
cused sold no more than the amount named, or that 
the sale was of a quantity less than that fixed by 
law as the limit.^i It seems that it will be suffi¬ 
cient to allege the sale of a definite measure of liq¬ 
uor “the same being then and there less than” the 
statutory limit,i2 or to follow the words of the stat- 


wealth, 10 S.W.2d 813, 226 Ky. 
224. 

31 C.J. p 717 note 30 [b] (3). 

96 . Tex.—^King v. State, 65 S.W.2d 

772, 125 Tex.Cr. 63—^Mireles v. 

State. 13 S.W.2d 868, 112 Tex.Cr. 
67—Lenz v. State, 290 S.W. 167, 
106 Tex.Cr. 29—^Donaldson v. State, 
260 S.W. 185, 97 Tex.Cr. 217-—Ram- 
bo V. State, 258 S.W. 827, 96 Tex- 
Cr. 387—Mayabb v. State, 255 S.W. 
189, 95 Tex.Cr. 649—^Nowells v. 

State, 252 S.W. 550, 94 Tex.Cr. 571. 

97 . Tex.—Phillips v. State, 251 S.W. 
811, 94 Tex.Cr. 495. 

98. Tex.—^Kennedy v. State, 78 S.W. 
2d 986, 128 Tex.Cr. 120. 

99 . Tex.—Townsend v. State, Cr., 80 

S.W.2d 980—Phipps v. State, Cr., 
78 S,W.2d 954—Johnston v. State, 
Cr., 76 S.W.2d 1052. 

1. Ga.—Coggins v. State, 6 S.E.2d 
916, 61 Ga.App. 589. 

Ind.—Campion v. State, 154 N.B. 802, 
199 Ind. 129—^Kinley v. State, 154 
N.B. 667, 198 Ind. 690. 

La.—State v. Lewis, 105 So. 243, 
159 La. 109. 


Md.—Richardson v. State, 200 A. 362, 
175 Md. 216, 

Okl.—Sinclair v. State, 280 P. 317, 44 
Okl.Cr, 198—Gravitt v. State, 279 
P. 968, 44 OkLCr. 45. 

33 C.J. p 736 note 65-31 C.J. p 717 
note 30 [b] (2). 

Value of oonslderatlon 

Mo.—State v. Miller, 300 S.W. 765, 
318 Mo. 581. 

2. Ga.—Lee v. State, 191 S.E. 256, 
184 Ga. 327—Coggins v. State, 6 S. 
E.2d 916, 61 Ga.App. 589. 

La,—State v. Jones, 106 So. 830, 160 
La. 209. 

Mo.—State v. Moore, 279 S.W. 134, 
311 Mo. 531—State v. Moore, 279 
S.W. 133. 

Vt.—State V. Romano, 140 A. 492, 
101 Vt 53. 

33 C.J. p 723 notes 62-63. 

Allegations as to quantity of liquor 
involved in offense generally see 
supra § 319. 

3. Tex.—Cousins v. State, 79 S.W. 
549, 46 Tex.Cr. 87. 

33 C.J. p 723 note 61. 

4. Ind.—Cool V. State, 16 Ind. 355. 
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5 . Ind.—^Haver v. State, 17 Ind. 455 
—Cool V. State, 16 Ind. 355. 

6. N.T.—People v. Majewski, 273 N. 
T.S. 203, 162 Misc. 276. 

33 C.J. p 723 note 64. 

7 . N.C.—State v. Hazell, 6 S.E. 404, 
100 N.C. 471. 

33 C.J. p 723 note 67. 

8. Minn.—State v. Budworth, 116 N. 
W. 486, 104 Minn. 257. 

33 C.J. p 723 note 68. 

9. Mo.—State v. Clinkenbeard, 115 
S.W. 1059, 135 Mo.App. 189. 

33 C.J. p 723 note 69. 

10. Minn.—State v. Wyman, 43 N. 
W. 1116, 42 Minn. 182. 

33 C.J. p 723 note 70. 

IL N.T.—People v. Bradt, 10 N.T.S. 
157, 46 Hun 445. 

33 C.J. p 723 note 71—28 C.J. p 707 
note 4 [b], 

12. Ind.—Quinn v. State, 28 NJB. 

977, 123 Ind. 59. 

33 C.J. p 723 note 72, 
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ute and lay the precise quantity under a videlicet.^^ 
If the same statute, in its different clauses, pre¬ 
scribes different quantities or limits for different 
persons or under different conditions, the indict¬ 
ment must clearly show under which clause accused 
is prosecuted, which may involve a precise state¬ 
ment of the quantity he is alleged to have sold.^^ 

f. Designation or Description of Purchaser or 
Other Party to Transaction 

The authorities differ as to whether the name of 
the purchaser or other party to the transaction must be 
set forth in a prosecution for the illegal sale, gift, or 
other disposal of intoxicating liquor. 

In some jurisdictions an indictment, information, 
or accusation for the unlawful sale, gift, or other 
disposal of intoxicating liquor must set forth the 
name of the purchaser or other party to the trans¬ 
action or, if such name is not known to the prose¬ 
cutor or the grand jury, that fact must be stated as 
an excuse for not giving it,*15 but in other juris¬ 
dictions this is unnecessary,!® although accused can¬ 
not complain of the inclusion of the name.!? jt 
has been held that an information alleging a sale of 
liquor need not state that the sale was made to some 
person, the word “sale’’ ex vi termini including a 


person to whom the sale is made.!® An informa¬ 
tion charging accused with selling to himself is 
bad.i9 

In a jurisdiction in which it is necessary to state 
the name of the purchaser or other party to the 
transaction, he may, of course, be described by his 
full right name,2® or by the name by which he is 
commonly and usually known, although it may dif¬ 
fer from his right name; and, if he is commonly 
known by two or more names, he may be described 
by one or all of them.2! It is unnecessary to set 
forth his full Christian name^^ or his residence and 
occupation.23 If the name of the purchaser has not 
been discovered, he may be described as “a per¬ 
son to the jurors unknown,”^4 although it has been 
held that, if the grand jury, on proper inquiry, 
could have ascertained the name of the purchaser, 
an indictment thus describing him cannot be sus- 
tained.25 It is unnecessary to state whether the 
purchaser was white or colored^® or to allege the 
attitude of friendliness or unfriendliness of the pur¬ 
chaser to the seller.27 The indictment may proper¬ 
ly charge the sale of liquor to two persons in the 
same count.^® Indictments have been sustained 
which alleged a sale to a particular person by name 


13. Mass.—Commonwealthi v. Odlin, 
23 Pick. 275. 

33 C.J. p 724 note 73. 

14. N.C.—State v. Sutton, 6 S.B. 
687, 100 N.C. 474. 

33 C.J. p 724 note 74. 

15. Idaho.—State v. Doolittle, 68 P. 
2d 904, 68 Idaho 1. 

Ind.—Overmyer v. State, 166 N.B. 

767, 89 Ind.App. 104. 

Ky.—Middleton v. Commonwealth, 10 
S.W.2d 812, 226 Ky. 220, followed 
in Napier v. Commonwealth, 10 S. 
W.2d 813, 226 Ky. 224. 

Okl.—Kelley v. State, 236 P. 915, 
31 Okl.Cr. 61. 

Tex.—Jones v. State, 27 S.W,2d 653, 
115 Tex.Cr. 418—^Whittlesey v. 
State, 262 S.W. 757, 97 Tex.Cr. 
497—Loftin v. State, 261 S.W. 
1031, 97 Tex Cr. 401—^Hoover v. 
State, 259 S.W. 1088, 97 Tex.Cr. 
91—Lewis V. State, 259 S.W. 1087, 
97 Tex.Cr. 152. 

83 C.J. p 724 note 75. 

Designation or description of other 
party to transaction generally see 
supra § 321. 

16. Cal.—People v. Norcross, 234 P. 
438, 71 Cal.App. 2—^People v. Ma¬ 
lone, 229 P. 1000, 68 Cal.App. 615. 

Ga.—Lee v. State. 191 S.R 256, 184 
Ga. 327—hoggins v. State, 6 S.E. 
2d 916, 61 Ga.App. 589. 

Ill.—People V. Olive, 248 IlLApp. 

220 . 

La.—Corpus Juris cited in State v. 
Hebert, 107 So. 123, 124, 160 La. 
316—State v. Jones, 106 So. 830, 


160 La. 209—State v. Lewis, 105 
So. 243, 159 La. 109—State v. 

Smith, 71 So. 734, 139 La. 442. 
Me.—State v. Haapanen, 149 A. 389, 
129 Me. 28. 

Miss.—^Walker v. State, 172 So. 138, 
177 Miss, 807. 

Mo.—State v. Hedrick, 296 S.W. 152 
—State V. Martin, 292 S.W. 39— 
State V. Moore, 279 S.W. 133— 
State V. Fenley, 275 S.W. 36, 309 
Mo. 620—State v. Kidge, App., 274 
S.W. 496. 

Mont.—State v, Knilans, 220 P. 91, 
69 Mont. 8. 

Pa.—Commonwealth v. Roleck, 6 Pa. 
Dist. & Co. 655, 23 Luz.Leg.Reg. 
365. 

33 C.J. p 724 note 76. 

Beason for rule 

**The person to whom the sale is 
made constitutes no essential ele^ 
ment of the offense denounced by the 
statute.”—State v. Brooks, Mo., 18 
S.W.2d 16. 

Constitutionality of statute 
A statute providing that an in¬ 
dictment or information for unlaw¬ 
fully selling intoxicating liquor need 
not specify the purchaser's name is 
not unconstitutional, since it does 
not deprive accused of his right to 
be advised of the nature and cause 
of the accusation. 

Ala.—^Jones v. State, 34 So. 236, 136 
Ala. 118. 

Miss.—Buford v. State, 111 So, 850, 
146 Miss. 66, 
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Or.—State v. Wilbur, 166 P. 51, 85 
Or. 666, rehearing denied 167 P. 
569, 85 Or. 665. 

S.D.—^State v. Hoven, 195 N.W. 838, 
47 S.D. 50. 

17. Mo.—State v. Brooks, 18 S.W. 
2d 16. 

18. Mont.—State v. Morgan, 188 P. 
933, 57 Mont. 479. 

33 C.J. p 724 note 77. 

19. Tex.—Harden v. State, 136 S.W. 
768, 62 Tex.Cr. 84. 

20. Tex.—Williams v. State, 27 S.W. 
2d 217, 116 Tex.Cr. 674. 

21. Tex.—Graham v. State, 182 S.W. 
453, 78 Tex.Cr. 602. 

33 C.J. p 725 note 88. 

22. Ind.—Walters v. State, 92 N.E. 
537, 174 Ind. 646. 

Me.—State v. Cameron, 29 A, 984, 86 
Me. 196. 

23. R.I.—State V. Hines, 13 R.I. 10. 

24u N.C.—State v. Little, 88 S.E. 

723, 171 N.C. 805. 

33 C.J. p 725 note 91. 

25. Ind.—Blodget v. State, 3 Ind. 
403. 

33 C.J. p 725 note 92. 

28. Ga.—Pines v. State, 83 S.E. 198, 
15 Ga,App. 348. 

27. La.—State v. Lewis, 105 So. 243, 
169 La. 109. 

28. Va.—^Peer’s Case, 5 Gratt, 8?4, 
46 Va, 674, 
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and to divers other persons,*® and to divers citi¬ 
zens of the state and divers persons unknown.^® 
Where an indictment charges a specific sale of in¬ 
toxicating liquors sufficiently, and then avers sales 
to ‘^divers other persons,” such latter allegation may 
be rejected as surplusage.®^ The constitutional 
right of accused to know the nature and cause of 
the accusation is violated by an act providing that 
indictments for the sale of intoxicating liquors may 
charge a series of sales on the same day or on di¬ 
vers days to one or to different persons, naming one, 
and stating the others to be unknown.®* 

Sale to servant or agent. Where the sale was 
made to an agent, it usually may be alleged as a 
sale to the principal,®® and it has been held that it 
may be alleged as a sale either to the principal or 
agent.®^ However, according to some authorities 
this is true only where the sale was made to the 
agent of an undisclosed principal,®® and, if the 
principal is disclosed at the time of the sale, it 
must be alleged as a sale to the principal.®® 

g. Negativing Exceptions or Defenses 

In a prosecution for the unlawful sale or other dis¬ 
posal of intoxicating liquor, ordinarily ft Is necessary to 
negative an exception or proviso contained In a statute 
defining the offense only where it forms a portion of 
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the description of the offense so that the elements there¬ 
of cannot be accurately and definitely stated !f the ex¬ 
ception is omitted. 

Subject to statutory provisions, the general rules 
as to negativing exceptions, as discussed in Indict¬ 
ments or Informations § 140, apply to an indictment, 
information, affidavit, or complaint for the unlawful 
sale, barter, exchange, gift, furnishing, or other 
disposal of intoxicating liquor.®^ Thus usually it is 
necessary to negative an exception contained in the 
statute defining the offense where it forms a por¬ 
tion of the description of the offense, so that the 
elements thereof cannot be definitely stated if the 
exception is omitted.®® Where, however, the ex¬ 
ception or proviso is separable from the descrip¬ 
tion and is not stated as an-element thereof,®® or 
where a statute expressly dispenses with the neces¬ 
sity of negativing exceptions,^® it is regarded as a 
matter of defense and need not be negatived. 

License, permit, or authority. The indictment 
or information must contain an allegation denying 
the existence of a license or authority in accused 
to make the sale complained of, when that fact is 
a necessary ingredient of the offense charged, or 
where having a license or authority would have 
rendered the sale lawful.**®* However, if the ques- 


INTOXICATINQ LIQUORS 


29. Iowa.—Walters T. State, 5 Iowa 
507. 

33 C.J. p 725 note 2. 

33. N.Y,—People T. Adams, 17 

Wend. 4 75. 

S3 C.J. p 725 note 3. 

31. S.C.—State v. Jeffcoat, 32 S.E. 
298, 64 S.C. 196. 

31 C.J. p 746 note 12. 

32. S.C.—State r. Jeffcoat, supra. 

33. Ga.—Kemp v. State, 47 S.E. 548, 
120 Ga. 157. 

Sale or solicitation by servant or 
agent see Infra subdivision h of 
this section. 

34. N.FL—State T. Wentworth, 35 N. 
H. 442. 

35. Mass.—Commonwealth v. 
O’Leary, 8 N.E. 887, 143 Mass. 95. 

33 C.J. p 725 note 95. 

36. Mass.—C ommonwealth v. 
O’Leary, supra. 

33 C.J. p 725 note 96. 

37- N.a—State r. Hicks, 102 S.B. 

388, 179 N.a 732. 

33 C.J. p 728 notes 26-27. 

Negativing exceptions as to intoxi¬ 
cating liquors generally see supra 
5 825. 

XhcceptioiL as to sale or AlsposaA by 
physicians or druggists 
Ala.—Noltey v. State, 144 So. 457, 
225 Ala. 584. 

33 C.J. p 728 note 23. 

Ibiported liquors 

It has been held not necessary to 
48aJ.S.— 


negative an exception in the stat¬ 
ute which permits the sale of for¬ 
eign imported liquors In the original 
casks or packages.—Commonwealth 
V. Gagne, 26 N.E. 449, 153 Mass. 205, 
10 L.R.A, 442—33 C.J. p 729 note 
29. 

38. m. —People v. Elias, 147 N.E. 
472. 316 Ill. 376—People v. Barnes, 
145 N.E. 391, 314 III, 140. 

Vt.—State V. Joseph, 9 A.2d 136, 
110 Vt. 507. 

Equivalent language suffleient 
The exact words of the statute 
need not be used; any equivalent 
language that excludes with the 
same certainty the exceptions con¬ 
tained in the act defining the crime 
may with equal propriety be em¬ 
ployed.—People v. Elias, 147 N.E. 
472, 316 Ill. 376—People v. Tate, 146 
N.E, 487, 316 Ill. 52. 

39. CaL—People v. Norcross, 234 P. 
438, 71 Cal,App. 2. 

Ill.—People v. Montgares, 180 N.E. 
419, 347 Ill. 562. 

Ind.—Scheerer v. State, 149 N.B. 892, 
197 Ind. 155. 

Md.—Richardson v. State, 200 A. 
362, 175 Md. 216—Simonson v- 

State, 122 A 362, 143 Md. 413. 
Minn.—State v. Miller, 207 N.W. 19, 
166 Minn. 116. 

Mo.—State v. Burton. 22 S.W.2d 
1049, 324 Mo. 214—State v. Pen- 
ley, 275 S.W. 36, 309 Mo. 520. 
N.M.—State v. Cranflll, 282 P, 819, 
24 NM, 449. 


Or.—State v. Dobson, 241 P. 383, 116 
Or. 459. 

Pa—Commonwealth v. Pinch, 80 Pa 
Super. 386. 

Tex.—Whitten v. State, 252 SW. 526, 
95 Tex.Cr. 42—Trevinio v. State, 
242 S.W. 242, 92 Tex.Cr. 140. 

Vt—State V. Romano, 140 A 492, 
101 Vt 53. 

A contingent exception need not be 
negatived.—Young v, U. S., Mich., 
249 P. 935, 162 C.C.A 133, certiorari 
denied 38 S.Ct 580, 247 U.S. 514, 62 
L.Ed. 1244—31 C.J. p 724 note 75. 

40. Pla—^Adkison v. State, 103 So. 
121. 88 Fla 369. 

La—State v. Bonner, 190 So. 626, 
193 La 402. 

Mo.—State v. Hull, App., 279 S.W. 

221 . 

Pa—Commonwealth v. Roleck, 6 Pa 
Dist & Co. 655, 23 Liiz.Leg.Reg. 
365. 

Wash.—State v. Young, 81 P.2d 799, 
195 Wash. 516. 

Wyo.—Bird v. State. 257 P. 2, 36 
Wyo. 632. 

33 C.J. p 726 note 11 [c]. 

41. Ga—Carter v. State, 5 S.B.2d 
244, 60 GaApp, 758—^Plemmons v. 
State, 198 S.E. 104, 58 GaApp. 131. 

33 aJ. p 726 note 11. 

Xn the case of joint defendants, an 
allegation that they did the act com¬ 
plained of, **not being a licensed re¬ 
tailer” or otherwise according to the 
terms of the statute, although ex- 
IHressed in the singular, sufficiently 
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tion of license or authority is not material to the 
offense, if the elements of the offense are complete 
without the additional fact of the sale’s having been 
unlicensed or unauthorized, or if the act charged 
amounts to an offense whether committed by a li¬ 
censed or unlicensed, an authorized or unauthorized 
person, then no averment with regard to license or 
authority is needed.'^2 Where the statute denies the 
right to sell liquors to all persons except duly ap¬ 
pointed town agents or other public officials, it is 
necessary to allege in an indictment for an unlaw¬ 
ful sale that accused was not such an agent or offi¬ 
cial's In an indictment under a state statute, it is 
not necessary to allege that the sale was made with¬ 
out a federal permit.*^^ 

If the statutes authorize the grant of various 
kinds of licenses, classified according to the occu¬ 
pation of the licensee, the quantity which he is per¬ 
mitted to sell, the place of consumption, or the kinds 
of liquor to be dealt in, and the indictment under¬ 
takes to negative the various forms of license sev¬ 
erally by name, it must deny particularly the exist¬ 
ence of each sort of license which might have jus¬ 
tified the sale, with a specific reference to each of 
the sources from which such license might have 
been derived,^5 It has been held, however, that an 
indictment is sufficient which negatives the exist¬ 
ence in accused of some individual form or kind 
of license, with the addition of a general phrase, 
sufficiently broad and comprehensive, denying all 
license or authority;^® and the courts have sus¬ 
tained the sufficiency of indictments which merely 
deny accused’s right or authority to sell, by the use 
of a general formula, without specific references to 
statutes or to particular kinds of licenses>7 


Exception as to hotel keepers. Where the stat¬ 
ute, by way of exception, permits hotel keepers to 
furnish liquor to their guests at times when its 
sale in general would be unlawful, it has been held 
that an indictment for an unlawful sale should al¬ 
lege that accused was not a hotel keeper hut 
there is also authority to the contrary 

h. Sale or Solicitation by Servant or Agent 

An Indictment op Information fop unlawfully selling 
intoxicating liquor usually need not state whether the 
accused acted as principal or agent. A sale made by the 
accused's servant or agent may be charged as a sale by 
the accused, without naming such servant or agent. 

In an indictment or information charging an un¬ 
lawful sale of intoxicating liquor, it is generally 
unnecessary to state whether accused was acting as 
principal or agent.^® Thus an indictment under a 
statute prohibiting the sale of intoxicating liquors 
either as principal or as agent is sufficient, although 
it does not specify whether accused acted as prin¬ 
cipal or as agent in making the alleged sale,5i and 
under a statute prohibiting any person, “directly or 
indirectly, in person or by another,” from selling in¬ 
toxicating liquors “for or on his or their account,” 
an information is not defective for failure to al¬ 
lege whether accused was acting in his own behalf 
or as agent for another in making a sale.52 An in¬ 
dictment charging the defendants, “being then and 
there a licensee,” with the unlawful sale of intoxi¬ 
cating liquor other than their license permitted 
them to sell, has been held sufficient, although one 
defendant was the principal and the other was the 
agent.^^ 

Where the sale was made by accused’s servant or 
agent, it may be charged as a sale by accused,®^ 


negatives the qualification of each 
of them.—State v. Burns, 20 N.H. 
550—33 C.J. p 727 note 20. 

Denying permission of parent or 
guard'an 

Where the sale of liquor to a mi¬ 
nor is lawful when made in pursu¬ 
ance of the consent or permission of 
his parents or guardian, an indict¬ 
ment for selling to such a person 
must generally negative the giving 
of such permission by each and all 
of the persons who might have 
given it.—Newman v. State, 63 Ga. 
633—33 C.J. p 727 note 21. 

42. Ill.—People V. Hill, 239 IlLApp. 
49$. 

Md.—Kirschgessner v. State, 198 A. 
271, 174 Md. 195. 

Term.—McHenry v. State, 80 S.W.2d 
655, 168 Tenn. 667. 

Vt.—State V. Joseph, 9 A.2d 136, 110 
Vt, 607. 

33 C.J. p 726 note 12. 


Dloense of owner of liqnor other 
than accused 

An Indictment for selling liquor 
without a license need not allege 
that the owner of the liquor had no 
license; If accused was the agent 
of a licensed owner, he can show 
that fact on the trial.—State v. De- 
vers, 38 Ark. 517. 

43. K.H.—State v. Savage, 48 N.H. 
484. 

S3 C.J. p 726 note 14. 

44. La.—State v. Coker, 114 So. 
635, 164 La, 736. 

Mo.—State v. Tatman, App., 291 S. 
W. 151. 

45. Tex—Williamson v. State, 55 S. 
W. 668, 41 TexCr. 461. 

33 O.J. p 727 note 17. 

46. Mass.—Commonwealth v. Peto, 
136 Mass. 155. 

33 C.J. p 727 note 18. 
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47. La.—State v. Boulanger, 63 So. 
607, 134 La, 13. 

33 C.J. p 727 note 19. 

48. Minn.—State v. Jarvis, $9 N.W. 
474, 67 Minn. 10. 

33 C.J. p 729 note 36. 

49. N.T.—People v. Haren, 72 N.T. 
S. 205, 35 Misc. 590. 

33 C.J. p 729 note 37. 

50. La.—State v, John, 55 So. 766, 
129 La, 208. 

33 C.J. p 715 note 79. 

Designation of servant or agent as 
purchaser see supra subdivision f 
of this section. 

51. Wash.—State v. Malanca, 208 P. 
258, 121 Wash. 128. 

52. Mo.—State v. Tielkmeyer, 125 
S.W. 1123, 226 Mo. 130. 

53. Or.—State v. Cook, 59 P.2d 
249, 154 Or. 62. 

54. Or.—State v. Weiss, 128 P. 448, 
63 Or. 462. 

33 C.J. p 735 note 58« 
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and it is not necessary to name such servant or 
agent but, if accused is charged as the agent or 
servant of another, the character in which he acted 
and his relation to his employer should be plead¬ 
ed.^® 

Soliciting sale. An indictment for soliciting the 
sale of liquor need not allege the name of the agent 
through whom, or the agency by which, or the man¬ 
ner in which, the solicitation was accomplished, and 
the connection of accused with the solicitation or its 
ratification by him is a matter for proof.57 

L Sale, Barter, or G-ift to Prohibited Persons 

An Indictment or information for the unlawful sale, 
barter, or gift cf intoxicating liquor to a minor or other 
prohibited person should distinctly allege the essential 
elements of the offense charged. 

An indictment, information, affidavit, or com¬ 
plaint for the unlawful sale, barter, or gift of in¬ 
toxicating liquor to a minor or other prohibited 
person should distinctly allege the essential elements 
of the offense charged, substantially in the language 
of the statute creating and defining it, or its equiv- 
alent.^S Thus, where it is not an essential element 
of the offense charged, the place where the intoxi¬ 
cating liquor is alleged to have been sold need not 
be specified,^^ nor is it necessary to state that the 
sale was made with a felonious intentand the 
purpose of the sale need not be alleged.®^ Fur¬ 
ther, where it is not an essential element of the 
offense charged, the alcoholic content of the intoxi¬ 


cating liquor alleged to have ^een sold need not be 
stated,nor need it be alleged that the liquor was 
fit for beverage purposes.®^ Where the offense 
charged is a sale to a minor, a drunken person, or 
an inebriate, it has generally been held unnecessary 
to charge in the indictment that accused had knowl¬ 
edge of the age, condition, or habits of the' pur- 
chaser,64 although a scienter must be laid where 
the statutory offense is ‘^knowingly^’ making such a 

sale.65 

It is necessary to set forth the name of the pur¬ 
chaser,®® and clearly to show the illegal nature of 
the act by describing him with reference to his age- 
if a minor,®7 his color®^ or status, such as that ot 
voter,®^ if that is essential to the offense, his hab¬ 
its of intoxication, in the case of an habitual drunk¬ 
ard,^® or his intoxicated condition at the time of the 
sale, if that is the gist of the offense."^^ 

j. Under National Prohibition Act 

Under the National Prohibition Act, an indictment 
or Information for Illegally selling intoxicating liquor 
had to allege only the essential elements of the offense 
under the act. 

Under the National Prohibition Act, it was nec¬ 
essary that an indictment or information for ille¬ 
gally selling intoxicating liquor allege only the es¬ 
sential elements of the offense under the act, so as 
clearly to apprise accused of the crime with which 
he was charged and enable him to prepare for 
trial,72 and, although it was proper to charge the 


55. Me.—State ▼. Brown, 31 Me 
620. 

33 C.J. p 735 note 69. 

Seller’s name 

(1) The legislature may provide 
that an indictment for the unlaw¬ 
ful sale of intoxicating liquor need 
not name the person by whom the 
sale was made.—Jones v. State, 34 
So. 236, 136 Ala. 118—31 C.J. p 652 
note 92. 

(2) In an indictment of the agent 
of the buyer, under a statute pro¬ 
viding that any person who acts as 
agent of either the seller or pur¬ 
chaser of liquor, where such sale is 
unlawful, shall be guilty of a mis¬ 
demeanor, it is not necessary to 
set out the name of the seller.— 
State V. Caldwell, Miss., 17 So. 372. 

56. Tex.—Behrens v. State, 62 S.W. 
668, 42 Tex.Cr. 629. 

33 C.J. p 735 note 60. 

57. Ga.—Cashin v. State, 88 S.E. 
996, 18 Ga.App. 87. 

58. Okl.—Clark v. State, 263 P. 679, 
39 Okl.Cr. 116—Rhodes v. State, 
234 P. 645, 30 Okl.Cr. 2—Santino 
V. State, 232 P. 859, 29 Okl.Cr. 
149. 


Tendency to cause delinquency 
Cal.—People v, Haney, 279 P. 1064, 
100 Cal.App. 295. 

Delivery 

Where the sale of intoxicating liq¬ 
uor to a prohibited person is proper¬ 
ly alleged, the delivery thereof need 
not be averred, since “sale” includes 
delivery,—People v. Haney, supra. 

59. W.Va,—State v. Boggess, 15 S. 
E. 423, 36 W.Va. 713. 

60. Okl.—Santino v. State, 232 P. 
859, 29 Okl.Cr. 149. 

61. Mass,—Commonwealth v. 
O’Leary, 8 N.E. 887, 143 Mass. 95. 

33 C.J. p 719 note 22 [a]. 

62. Cal.—People v. Haney, 279 P. 
1064, 100 Cal.App. 295. 

Judicial notice 

Under a statute prohibiting the 
sale of any spirituous, vinous, fer¬ 
mented, or malt liquors to a minor, 
an information charging the sale of 
whisky ^to a minor need not state the 
alcoholic content thereof, since ju¬ 
dicial notice is taken that whisky is 
a spirituous liquor and is intoxicat¬ 
ing.—Hill V. State, 272 P. 490, 41 
Okl.Cr. 266. 


63. Cal.—People v. Haney, 279 P. 
1064, 100 Cal.App. 295. 

64. Pa.—'Commonwealth v. Sellers, 
18 A 541, 130 Pa. 32. 

33 C.J. p 716 note 86. 

65. Ohio.—^Miller v. State, 3 Ohio 
St. 475. 

33 C.J. p 716 note 87, p 726 note 10. 

66. D.C.—Trometer v. District of 
Columbia, 24 App.D.C. 242. 

33 C.J. p 726 note 5. 

67. Ind.—Shaffer v. State, 6 NJS5. 
818, 106 Ind. 319. 

33 C.J. p 726 notes 6, 7 [a], 

63. Ky.—Commonwealth v. Ewing, 
7 Bush 105. 

33 C.J. p 726 note 7 ta]. 

69. W.Va.—State v. Pearls, 13 S.B, 
1006, 35 W.Va. 320. 

33 C.J. p 726 note 7 [b]-[d]. 

70. Ind.—^Dolan v. State, 23 N.B!. 
761, 122 Ind. 141. 

33 C.J. p 726 note 8. 

71. Ind.—^Berry v. State, 67 Ind. 

222 . 

33 C.J. p 726 note 9. 

72. U.S.—Lauderdale v. U. S., CGJL 
Miss., 48 F.2d 481—Ruler v. U. a. 
C.C.AMO., 47 F.2d 1070—Myers v. 
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offense in the form authorized by the act,^^ it was 
tmnecessary to plead the offense in the precise lan¬ 
guage thereof.It was unnecessary to state that 
the sale was feloniously made/® and, as far as ven¬ 
ue was concerned, it was unnecessary to specify 
more than the county or city and state, or more 
than the judicial district in which the sale oc¬ 
curred, in order to disclose jurisdiction.^® 

Although it was held that the indictment must al¬ 
lege a sale for beverage purposes,77 it was also 
held that such purpose need not be alleged/® and, 
where the charge was a sale of liquor fit for use 
as a beverage, it was held sufficient although it did 
not specifically aver that the sale was for beverage 
purposes.*^® It was unnecessary for the indictment 
or information to state the kind of liquor sold,®® 
or allege that it was fit for use as a beverage,®i or 
specify its alcoholic content.82 It was unnecessary 
to state the price or consideration for which the 
liquor was sold®® or to name the purchaser.®^ 
Where, however, an indictment, challenged as not 
sufficiently identifying the transaction complained 
of, named the alleged purchaser of the liquor, it 
was held sufficient.®® 

While it was necessary to negative exceptions, 


contained in the act, which formed a portion of 
the description of the offense, so that the elements 
thereof could not be accurately and definitely stat¬ 
ed if such exception were omitted,®® it was un¬ 
necessary to negative defenses which did not form 
a part of the offense.®*^ 

§ 338. Issues, Proof, and Variance 

a. General rules 

b. Description and properties of liquor 

c. Designation and description of ac¬ 

cused or other party to offense 

d. Manufacture, sale, transportation, or 

other particular act 
'e. Time of offense 
f. Place of offense 

a. General Rules 

On the prosecution of a liquor offense the state 
shou’d prove all essential allegations of the Indictment 
and a material variance Is fatal to conviction. The Is¬ 
sues are ordinarily those raised by the Indictment and 
plea, and evidence Is admissible to prove any matters 
within the issues. 

If a plea of not guilty is interposed in a liquor 
prosecution, the state must prove every element of 


tr. S„ C.C.A.Neb,. 15 F.2d 977— 

Siden V. U. S.. C.C.A.Minn.. 14 P. 

2d 846—Furlong v, U. S., C.C.A. 

Neb., 10 F,2d 492—Ritter v. U. S., 

C.C.A.Nev., 293 F. 187. 

Zdentifylng particular offense 

(1) In charging sale of liquor, 
some fact or circumstance identify¬ 
ing particular offense had to be al¬ 
leged.—Flowers v. U. S., C.C.A.OkL, 
88 F.2d 633. 

(2) Allegations of the kind or 
quantity of liquor and the place of 
sale were held insufficient, standing 
alone, to identify the offense.—U. S. 
V. Wallace, D.C.Del., 35 F.2d 552— 
Corcoran v, U. S., C.C.A.Neb., 19 F. 
2d 901. 

Quantity essential fox felony 
U.S.—Olivito V. U. S.. C.aA.Wash., 

67 P.2d 664. 

Carrying on l>nsine8S of dealer 

(1) Where an indictment for un¬ 
lawfully carrying on the business of 
a retail liquor dealer, without pay¬ 
ing the special tax, was sufficient to 
charge a sale of Intoxicating liquor 
in violation of the act, it was sus¬ 
tained as an Indictment under the 
act.—Farley t. XJ. S., C.C.A.Wash., 
269 P, 721. 

(2) Counts in an indictment 
charging merely that accused car¬ 
ried on the business of wholesale 
liquor dealer, retail liquor dealer, or 
rectifier without having paid the 
special tax were not sufficient to 
charge the offense of iUegal sale 


under the act.—^U. S. v. Remus, D.C. 
Ohio, 283 P. 685, modified on other 
grounds 43 S.Ct. 197, 260 U.S. 477, 
67 L.Ed. 358. 

73. U.S.—Gausepohl v. U. S., C.C.A. 
Ky., 49 F.2d 43. 

74. U.S.—Myers v. U. S., C.C.A.Neb.. 
15 P.2d 977. 

75. U.S.—Welch v. Hudspeth, C.C.A. 
Kan., 132 F.2d 434. 

75. U.S.—Lauderdale v. U. S., C.C. 
A.Miss., 4'8 P,2d 481—Hill v. U. 
S„ C.C.A.Pla., 47 F.2d 220—Myers 
V. U. S., C.C.A.Neb., 15 F.2d 977. 
33 C.J, p 716 note 88 [d]. 

77. U.S.—Broadus v. U. S., C.C.A. 
Miss., 30 P.2d 394—Lewis v, U. 
•S., C.C.A.FIa., 4 F.2d 520. 

78. U.S.—Jones v. U. S., C.C.A.Okl., 
18 F.2d 673—Myers v. U. S., C.C. 
AuNeb., 16 P.2d 977. 

79. U.S.—McCarren v. U. S., C.C.A. 

111., 8 F.2d 113—Cabiale v. U. S., 
C.C.A.Cal., 276 F. 769. 

80. U.S.—Hill V. U. S., C.CA.Fla., 
47 F.2d 220. 

81. U.S.—Myers v. U. S., C.C.A.Neb., 
15 P.2d 977—U. S. V. McGuire, D.C. 
N.Y., 300 F. 98. 

82. U.S.—U. S. V. McGuire, supra. 

83. U.S.—Myers v. U. CC.A.Neb., 
15 P.2d 977. 

84. U.S.—Gausepohl t. U. S., C,CA. 
Ky., 49 F.2d 43—^Lauderdale v. U. 

5., C.C.A.Miss., 48 P.2d 481—Hill 
V. U. S.. C.C.A.Fla., 47 F.2d 220— 
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Smith V. U. a, C.C.A.Or., 41 P.2d 
215, certiorari denied 51 S.Ct. 80, 
282 U.S. 876, 75 L.Ed. 773—Mc- 
Elvogue V. U. a, C.C.A.MO., 40 F. 
2d 889, followed in Brown v. U. 

S., 40 F.2d *891, and certiorari de¬ 
nied McElvogue V. U. S., 51 S.Ct. 
24, 282 U.S. 845, 75 L.Ed. 749— 
Myers v. U. S., C.C.A.Neb., 15 F. 
2d 977—Haussener v. U. S., C.C.A. 
Neb., 4 F.3d 884. 

However, counts failing to name 
the purchaser or otherwise describe 
the offense except to state the quan¬ 
tity of liquor, the city, and the date, 
were held insufficient.—Gaughan v. 
U.S., C.C.A.Neb., 19 F.2d 897. 

85. U.S.—^Flowers v. U. S., C.C.A. 
Okl., 38 F.2d 633—Turk v. U. S., 
C.C.A.Okl., 38 F.2d 630—Swafford 
V. U. a, C.C.A.Okl., 25 F.2d 581. 

8S. U.S.—^Anderson ▼, U. S., C.C.A, 
N.Y., 294 F. 593. 

Possession of permit 
U.S.—Lewis V. U. S., C.C.A.Fla., 4 
P.2d 520—^Anderson v. U. S., CtC. 
A.N.Y., 294 P. 693. 

87. U.S.—Gibson U. S., CCA. 
Wash., 31 F.2d 19, certiorari de¬ 
nied 49 act 481, 279 U.S. 866, 73 
L.Ed. 1004—Jones v. U. S., C.C.A. 
Okl., 18 P.2d 573—Myers v. U. S., 
aC.A.Neb., 15 F.2d 977—Keen v. 
U. a, C.C.A.MO., 11 P.2d 260 —Ca¬ 
biale V. U. a. C.CJLCal., 276 F. 
769, 
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the offense alleged and all other material allegations 
of the indictment, information, or complaint,un¬ 
less it has been relieved of the necessity of proof 
by admissions of accused at the trial,or by the 
evidence introduced by him.^^ Immaterial and 
unnecessary allegations in the indictment which 
could be omitted without affecting the charge, may 
be considered as surplusage and hence are not re¬ 
quired to be proved,9i and, of course, matters that 
are not an element of the offense charged and are 
not alleged need not be proved but where an 
allegation is descriptive of the identity of that 
which is essential to the charge in the indictment, 
such allegation, even if unnecessarily particular, 
should be proved as laid.93 Ordinarily the issues in 
a liquor prosecution are confined to points in con¬ 
troversy raised by the indictment and the plea of 
accused.^ ^ 

Evidence admissible under pleadings. Evidence 
is admissible to prove any matters within the is- 
sues.^5 On the other hand, evidence must be con¬ 
fined to the issues, and is not admissible to prove 
other matters not relevant thereto and evidence 
inconsistent with the charge alleged or contradic¬ 
tory thereof is not admissible.Evidence of an 

B&. Ala.—McPherson v. State, 196 
•So. 739, 29 Ala.App. 278. certiorari 
denied 198 So. 741. 239 Ala. 641. 

Me.—State v. Beaudoin, 158 A. 863, 

131 Me. 31, 85 A,L.R. 1101. 

83 C.J. p 736 note 75. 

Issues, proof, and variance in crim¬ 
inal prosecutions generally see In¬ 
dictments and Informations SS 
244-270. 

89. Wis.—Ol.son v. State, 127 N.W. 

975, 143 Wis. 413. 

Wben adxulssioiLS inelfectiial 

Admission of violation of one stat¬ 
ute will not support conviction un¬ 
der an indictment charging viola¬ 
tion of another statute creating a 
different and distinct offense.—Mc- 
Swain v. State, 130 So. 696, 158 Miss. 

643. 

90. Ind.—Stolte v. State, 17 N.E. 

258, 115 Ind. 128. 

91. Ariz.—Mai min v. State, 246 P. 

648, 30 Ariz. 258. 

N'.C.—State v. Atkinson, 188 S.B. 73, 

210 N.C. 661. 

Tex.—Hebert v. State, 114 6.W.2d 

649, 134 Tex.Cr. 112. 

38 C.J. p 737 note 80. 

92;. Tex.—Lott v. State, 251 S.W. 

1070, 94 Tex.Cr. 630. 

38 C.J. p 737 note 81. 

98 . Ga.—Hagan v. State, 72 S.E. 

441, 9 Ga.App. 871. 

38 C.J. p 737 note 78. 

Proof bald mifficieiit imder mle 
Tex.—Lee v. State, 260 S.W. 194, 97 
Tex.Cr. 240. 

33 C.J. p 737 note 78 Ca], 


offense different from that alleged is not as a rule 
admissible.^^ If several offenses are properly 
joined in the same indictment in separate counts, 
evidence of any one of or all the offenses so 
charged may be introduced,^ ^ and evidence proper¬ 
ly admissible under one of several counts may 
be introduced, although inadmissible under other 
counts.! If several offenses are charged in the al¬ 
ternative in a single count, proof may be admitted 
to show the commission of any or all of the offens¬ 
es so charged, even though only one conviction may 
be had,2 and it has been held that on an indictment 
for one offense evidence tending to prove guilt 
thereof is admissible even though such evidence 
may also show accused’s commission of other and 
distinct offenses.3 

Variance. The evidence for the prosecution must 
correspond with the allegations of the indictment, 
information, or complaint; a material variance be¬ 
tween the matters alleged and those proved is fa- 
tal."* However, if the proof, reasonably construed, 
supports the allegations, it is sufficient and a vari¬ 
ance is not fatal unless it is material and affects 
the gist of the allegations.^ If the evidence cor¬ 
responds with one of several counts, there is not 

2. Ala.—Boggs V. State, 133 So. 919, 
24 Ala.App. 253. 

R.I.—State V. Morehead, 47 A. 
545, 22 R.I. 272. 

4u Tex.—Wilson v. State, 102 S.W. 
2d 1057, 132 Tex.Cr. 156—Clepper 
V. State, 98 S.W.2d 207, 131 Tex.Cr. 
253. 

33 C.J. p 737 note 89. 

Yariaaoe not sbowu 
Okl.—Long V. State, 140 P.2d 600, 77 
Okl.Cr. 174. 

Tex.—Magee v. State, ITS S.W.2d 
591, 135 Tex.Cr. 161—Cropper v. 
State, 111 S.W.2d 709, 133 Tex.Cr. 
391—Tysinger v. State, 13 S.W.2d 
698, 112 Tex.Cr. 4. 

33 C.J. p 737 note 89 {h}. 

5. CaL—People v. Nuich, 279 P. 
1086, 100 Cal.App. 413. 

Ga.--Davis r. State, 21 S.B.2d 911, 68 
Ga.App. 28. 

Tenn.—Renfro v. State, 144 S.W.2d 
793, 176 Tenn. 638. 

33 C.J. p 737 note 90. 

Olrcnmstantial evidence of sales, 
in prosecution for using still to 
manufacture liquor for sale, was not 
variance between allegations and 
proof.—State v. McCorkendale, Ma, 
300 S.W. 816. 

6 . Ga.—Davis v. State, 21 S.E.2d 
911, 68 Ga.App. 2^. 

Minn.—State v. Wilson, I N.W.2d 
677, 212 Minn. 880. 

33 C.J. p 737 note 91. 

Joint defendants 

(1) Under a Joint indictment for 
a violation of the Prohibition Law, 


94. Ala.—Etherton v. State, 196 So. 
139, 29 Ala.App. 295. certiorari de¬ 
nied 196 So. 141. 239 Ala. 532. 
Mentality of accused is not in is¬ 
sue where not raised by allegations 
of offense and plea of not gnillty.— 
Etherton v. State, 196 So. 139, 29 Ala. 
•App. 295, certiorari denied 196 So. 
141, 239 Ala. 532. 

95- Ala.—Hicks v. State, 106 So. 205, 
21 Ala.App. 169. 

Tex.—Magee v. State, 120 S.W.2d 
248, 135 Tex.Cr. 381—Miller v. 

State, 114 S.W.2d 244, 134 Tex.Cr. 
118. 

33 C.J. p 737 note 82. 

96. Ala.—McPherson v. State. 196 
So. 739, 29 Ala.App. 27*8, certiorari 
denied 196 So. 741. 239 Ala. 641. 

Okl.—Carnegie v. State, 260 P. 88, 
38 Okl.Cr, 249. 

33 C,J. p 737 note 83. 

97. Mich,—People v. Bricker, 180 N. 
W. 383, 212 Mich, 137. 

33 C.J. p 737 note 85. 

98. Ala.—Echols v. State, 76 So. 
814, 16 Ala.App. 188. 

Evidence with regard to other of¬ 
fenses in connection with proof 
with respect to time see infra sub¬ 
division e of this section, 

99- Ala.—^Harwell v. State, 65 So. 

702, 11 Ala.App. 188, 

33 C.J. p 737 note 87. 

1. Ga.—Reddick v. State, 83 S.E. 

675, 16 Ga.App. 437. 

Kan.—State v, Penqulte, 122 P. 894, 
86 Kan. 970. 
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a variance because it does not correspond with oth¬ 
er counts^ 

Where the indictment charges one offense and 
the evidence proves another, the variance is fatal 
and a conviction cannot be sustained but, where 
the indictment charges different offenses in differ¬ 
ent counts, evidence offered under one count may 
properly be considered by the jury under the other 
count, if it tends to support the charge therein 
made.^ 

In a prosecution for violation of local option 
regulations, the state must prove all allegations es¬ 
sentially descriptive of the offense,^® and averments 
with respect to the passage of laws making an 
area “dry” must also be proved but the state 
need not prove unnecessary allegations of matters 
which are essentially defensive in character, ^2 or 
surplusage.^3 in a prosecution for delivering in 
local option territory liquor not intended for per¬ 
sonal use the name of the consignee should be 
proved as laid,^^ and the quantity proved must cor¬ 


48 C.J.S. 

respond to that alleged in the indictment.^5 in a 
prosecution for pursuing the business of selling in¬ 
toxicating liquors in local option territory, proof of 
a sale to a purchaser not named in the indictment 
is admissible as tending to show that accused was 
pursuing such business.^® 

b. Description and Properties of Lictuor 

(1) In general 

(2) Quantity 

(3) Kind 

(1) In General 

It is essentia! that the proof correspond with the 
description of the liquor in an indictment or information 
for a liquor offense, and a material variance will be 
fatal. 

The liquor which has been proved to have been 
manufactured, sold, or possessed must come within 
the general terms of the indictment for a liquor 
offense,i7 and a material variance between allega¬ 
tion and proof is fatal to conviction.^ s An imma- 
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absence of evidence tending to con¬ 
nect one of defendants with posses¬ 
sion of a still would not constitute 
such variance as to entitle others, 
jointly indicted, to an acquittal.— 
Massey v. State, 98 So. 492, 19 Ala. 
App. 619. 

(2) Proof that defendant was li¬ 
censee and codefendant was her em¬ 
ployee was not fatally variant from 
indictment charging defendants with 
selling liquor of kind other than 
“their” license permitted them to 
sell.—State v. Cook, 59 P,2d 249, 154 
Or. 62. 

7. Ga.—Reddick v. State, 83 S.E. 

675, 15 G-..APP. 437. 

8 . Miss.—MeSwain v. State, 130 So. 
696, 158 Miss. 643. 

33 C.J. p 738 note 93. 

Amendment 

Under permissive statute, court 
should have amended indictment to 
conform to proof where proof of 
previous conviction for possessing 
ardent spirits showed that subse¬ 
quent offense of selling, keeping, and 
giving away ardent spirits was mis¬ 
demeanor.—Keeney v. Common¬ 
wealth, 137 S.E. 478, 147 Va. 678. 

9. Ga.—Reddick v. State, 83 'S.E. 

676, 15 Ga.App. 437. 

33 C.J. p 738 note 94. 

10 . Tex.—Anderson v. State, Cr., 181 
S.W.2d 78. 

Proof as to kind of liquor 

(1) In prosecution for selling 
whisky in a dry area, generally 
where the state alleges in the in¬ 
formation that the alcoholic bev¬ 
erage sold by accused contained al¬ 
cohol in excess of four per cent by 
weight, the state is required to 


prove the particular description.— 
Skinner v. State, 159 S.W.2d 878, 
144 Tex.Cr. 21. 

(2) However, where accused was 
charged with having sold in dry 
area “wine, same being an alcoholic 
beverage containing more than one- 
half of one per cent, of alcohol by 
volume,” the state was not required 
to prove that the wine contained al¬ 
cohol in excess of four per cent by 
weight, since the statute makes it 
unlawful to sell wine in dry area 
and court could take judicial notice 
of the fact that the wine is an alco¬ 
holic liquor containing alcohol in 
excess of one half of one per cent by 
volume.—Bell v. State, 146 S.W.2d 
1004, 141 Tex,Cr. 69. 

(3) Proof as to kind of liquor gen¬ 
erally see infra subdivision b (3) of 
this section. 

11 . Tex.—Reed v. State, 127 S.W.2d 
453, 136 Tex.Cr. 607—Gribble v. 
State, 111 S.W.2d 276, 133 Tex.Cr. 
357. 

Compliance with constitutional pro¬ 
visions 

Tex.—Potter v. State, 141 S.W.2d 647, 
139 Tex,Cr. 690. 

12 . Tex.—^Evans v. State, 144 S.W. 
2d 897, 140 Tex.Cr. 290. 

13. Tex.—Bell v. State, 146 S.W.2d 
1004, 141 Tex.Cr. 59. 

ITegatived exceptions 
In prosecution for the illegal pos¬ 
session of intoxicating liquor for the 
purpose of sale in dry territory, con¬ 
viction was authorized, although the 
state failed to offer proof of aver¬ 
ments in complaint and information 
that accused was not the holder of 
an industrial or medicinal permit, 
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since averments of the negatived 
exceptions were surplusage which 
the state was not required to prove. 
—Hebert v. State, 114 S.W.2d 649, 
134 Tex.Cr. 112. 

14. Ky.—Adams Express Go. v. 
Commonwealth, 198 S.W. 556, 178 
Ky. 59. 

15. Ky.—Adams Express Co. v. 
Commonwealth, supra. 

Proof as to quantity of liquor gen¬ 
erally see infra subdivision b (2) 
of this section. 

10. Tex.—Amonett v. State, 204 S. 

.W. 43'8, 33 Tex.Cr, 587. 

33 C.J. p 739 note 12. 

17. Tenn.—Arinki v. State, 79 S.W. 
2d 288, 168 Tenn. 393. 

33 C.J. p 721 note 41. 

18. Fla—Brown v. State, 13 'So.2d 
458, 152 Fla 853. 

Taxable character of beverage 
Where information for concealing 
or being concerned in concealing a 
beverage with intent to deprive the 
state of tax alleged that the bever¬ 
age described was one “for and In re¬ 
spect whereof a tax was imposed by 
the beverage act of Florida'* and 
record affirmatively showed that the 
beverage involved, moonshine whis¬ 
ky, was a commodity on which no 
tax was imposed by the beverage 
act, there was a “fatal variance” be¬ 
tween the allegata and probata— 
Brown v. State, supra 
Variance not shown 
Ala—^Noltey v. State, 144 So. 457, 
225 Ala. 684, denying certiorari 
144 So. 465, 25 AlaApp. 229. 

Mo.—State v. Mairs, App., 272 S.W. 
992. 
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terial variance, however, will not preclude convic- 
tion.^9 Under an indictment charging the sale, 
transportation, or other prohibited act in respect of 
“intoxicating liquor,” it is essential to conviction to 
prove in some way that the liquor was potable, 
but if the liquor is shown to be intoxicating, other 
and independent proof that it was fit for beverage 
purposes has been held unnecessary.^^ If an infor¬ 
mation in a prosecution for selling alcohol charges 
that the alcohol was capable of being used as a bev¬ 
erage, and if such words are surplusage, proof of 
the potable character of the alcohol is not neces- 

sary.22 

(2) Quantity 

Only where the quantity of liquor Involved Is an 
essential element of the liquor offense charg'd Is It 
necessary to prove an allegation of amount as laid. 

An allegation in an indictment as to the quantity 
of liquor illegally sold, possessed, or transported 
need not be proved as laid unless the quantity con¬ 
stitutes an essential element of the crime,23 and 
such allegations have been held not descriptive but 
pure surplusage which need not be proved even 
though alleged.24 Where accused is charged with 
unlawfully possessing a specified quantity of in¬ 
toxicating liquor in a dry county, and the proof 
shows that he possessed a lesser quantity, there is 
no variance.25 Where the statute makes possession 
of any amount of whisky for sale a crime, and proof 
of possession of more than one quart prima facie 
evidence of guilt, and the indictment charges un¬ 
lawful possession of whisky without alleging the 
amount, there is no variance in proof that accused 
had more than one quart of whisky in his posses- 
sion.23 

Under an indictment based on a statute prohibit¬ 
ing the sale of liquor in quantities “less than” a 


certain minimum, it is necessary to show that the 
sale charged was of a quantity below the statutory 
limit.27 Where, however, the indictment charges 
sale of a specified amount less than the statutory 
minimum, it is not necessary to prove sale of the 
precise amount alleged, but proof of sale of any 
amount less than the statutory minimum will suf- 
fice,28 and if the amount proved is less than the 
statutory minimum, it is not a fatal variance that 
it should be either more or less than that alleged 
in the indictment.^S The evidence need not de¬ 
scribe the quantity sold in terms of any standard 
measures, such expressions as a “drink,” a “glass,” 
or a “dram” being sufficient to warrant a finding 
that it was below the permitted quantity,so and it 
is not required that any witness should expressly 
state the quantity sold if there is evidence that it 
was less than the statutory minimum.si Where the 
prosecution is under a statute forbidding the sale 
of liquors in quantities of a quart or more, it is not 
necessary for the state to show that the quantity 
sold was not a drop less than a legal quart.^^ 

(3) Kind 

Under an indictment or Information charging un¬ 
lawful dealings with liquor cf a general description it is 
sufficient to prove such dealings with any liquor meet¬ 
ing the general description In the charge, but, where the 
allegations relate to a specified liquor, the proof must 
show that the liquor was of the particular kind speci¬ 
fied; the intoxicating character of the liquor must be 
proved as alleged. 

Where the indictment or information in describ¬ 
ing the liquor alleged to have been sold or other¬ 
wise dealt with uses general terms, such as “intoxi¬ 
cating liquor,” “spirituous liquor,” or the like, fol¬ 
lowing the language of the statute, evidence is ad¬ 
missible and sufficient if it shows a dealing with 
any specific kind of liquor coming within the gen¬ 
eral term employed.^^ On the other hand, the evi- 


19- Okl.—Hatley v. State, 113 P.2d 
396, 72 Okl.Cr. 69. 

20 . Minn.—State v. Umlauf, 211 N. 
W. 475. 169 Minn. 422. 

21. Ill.—People V. Lull, 246 Ill.App. 
53. 

Pitness for "beveragfe purposes iitu 
pUed 

Ill.—People V. Lull, supra. 

22. S.D.—State v. Hoch^ber, 207 
N.W. 470, 49 S.D. 463. 

23. . U.S.—Trammell v. U. S., C.C.A. 
S.C., 2 F.2d 714. 

Ark.—Strozier v. State, 192 S.W. 884, 
127 Ark. 543. 

La.—Corpus Juris quoted lu State v. 

Brodnax, 114 So. 600. 164 La. 702. 
Wyo.—Corpus Juris cited in Stat< 
V. Hiteshew, 292 P. 2, 6, 42 Wyo 
147. 

33 C.J. p 739 note IS. 


24. Ind.—Kirth y. State, 151 N.E. 
132, 198 Ind. 39, rehearing denied 
152 N.E. 1, 198 Ind. 39. 

25. Tenn.—Renfro v. State, 144 S.W. 
2d 793, 176 Tenn. 638. 

26. Tex.—Lindsey v. State, 276 S. 
W. 713, 101 Tex.Cr. 606. 

37. Mo.—State v. Brosius, 39 Mo. 
534. 

28. Minn.—State v. Tisdale, 55 N.W. 

903, 54 Minn. 105. 

33 O.J. p 739 note 20. 

Exact amount not specified 
Where the indictment charges sale 
of an amount less than the statutory 
ninimum, without specification of 
"he exact amount, evidence is ad- 
nissihle as to the sale of any 
unount below the statutory mini- 
num,—^Harris v. State, 40 S.E. 315, 
114 Ga. 436. 


29. Minn,—State v. Tisdale, 55 N.W. 
903, 54 Minn. 103. 

30. Ind.—^Hamilton v. State, 2 N.E. 
299, 103 Ind. 96. 53 Am.R. 491. 

83 C.J. p 739 note 21. 

31. ind.—^Keiser v. State, 84 Ind. 
229. 

32. Tex,—Scott V. State, 25 Tex. 
Suppl. 168. 

33. Ky.—Emerson y. Common¬ 

wealth. 264 S.W. 1063, 204 Ky. 455. 

Mont.—State v. Sedlacek, 239 P. 1002, 
74 Mont 201. 

Pa.—Commonwealth v. Kramer, 22 
A.2d 46, 146 Pa.Super. 91. 

Tex.—Blanks v. State, 286 S.W. 1092, 
105 Tex.Cr. 85. 

33 O.J. p 739 note 25. 

“Whisky” as “spirituous liquor” 
Proof that liquor taken from ac¬ 
cused's automobile was whisky does 
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dence must show that the liquor unlawfully dealt 
with comes within the general class of liquors de¬ 
scribed,such description not being disregarded 
as surplusage,and a charge as to dealings with 
*‘malt liquor” is not sustained by proof of such 
dealing in respect of spirituous liquor.36 If the 
indictment charges a sale of, or other dealings with, 
several kinds of liquor, proof of dealings with any 
one kind is proper and sufficient,37 but proof of 
sale of a different and unspecified kind constitutes 
a fatal variance.38 Under an indictment charging 
the transportation of, or other dealings with, “spir¬ 
ituous, vinous, and malt liquor, capable of produc¬ 
ing intoxication,” proof merely that the liquor was 
“intoxicating” is insufficient to sustain a convic- 
tion,3^ and in the absence of averments broad 
enough to include any other intoxicant, proof of 
the spirituous, vinous, or malt character of the 


liquor is essential;^® but under an indictment 
charging transportation of, or other dealings with, 
“spirituous, vinous, and intoxicating liquor capable 
of producing intoxication,” proof that the liquor 
was intoxicating will suffice^^ 

Where a general term is used and a particular 
liquor is named under a videlicet, this will excuse 
the prosecution from strict proof but if the al¬ 
legations more particularly describing the liquor un¬ 
der a videlicet are explanatory of, and consistent 
with, the preceding matter, rather than contradic¬ 
tory, they are regarded as materially descriptive 
and must be proved as laid.^3 

If the indictment charges the sale of or other 
dealings with, a specific kind of liquor by name, not 
accompanied by general descriptive terms, it must 
be proved as alleged and evidence of dealings 


not result In a fatal variance be¬ 
cause indictment charged transporta¬ 
tion of spirituous, vinous, and malt 
liquors, as whisky is a spirituous 
liquor.—Billing v. State, 271 S.W. 
607, 99 Tex.Cr. 653. 

34. Mont.—State v. Sedlacek, 239 P. 
1002, 74 Mont. 201. 

33 C.J. p 739 note 2$. 

“Shlany” 

Evidence showing manufacture of 
‘‘shinny*' does not support convic¬ 
tion for manufacture of alcoholic 
liquors, under a charge of “manu¬ 
facturing alcoholic, spirituous, malt¬ 
ed or mixed liquors or beverages, 
some part of which was alcohol,** 
there being no evidence respecting 
the character of “shinny.**—Chaney 
V. State, 111 So. 188. 21 Ala.App. 
625. 

35. Mont.—State v. Sedlacelc, 239 
P. 1002, 74 Mont. 201. 

36- Ky ,—Johnson v. Commonwealth, 
256 S.W. 18. 201 Ky. 163, followed 
in Neely v. Commonwealth, 256 S. 
W. 19, 201 Ky. 165. 

37. Tex.—Simmons v. State, 279 S. 
W. 831, 103 Tex.Cr. 175—Billing 
v. State, 271 S.W. 607, 99 Tex.Cr. 
653. 

Wyo.—Corpus Juris cited In State v. 

Hites^ew, 292 P. 2, 6, 42 Wyo. 147. 
33 C.J. p 739 note 27. 

Cliarge In conjunctive 

Proof showing liquor sold was 
spirituous did not constitute vari¬ 
ance from indictment charging sale 
of “spirituous, vinous, and malt liq¬ 
uors,** it not being necessary to 
prove that the liquor was a mixture 
of all three, but proof that it was 
one of the three being enough.— 
Walker v. State, 21 S.W.2d 1062, 113 
Tex.Cr. 611. 

38. Mo.—State r. Vandiver, App., 
270 S.W. 1034. 


Alcohol and “hootch” 

Evidence that accused sold alco¬ 
hol was fatal variance from allega¬ 
tions oi indictment for selling 
hootch, moonshine, and com whisky 
—State v. Vandiver, supra. 

39. Tex.—Reeves v. State, 47 •S.W 
2d 309, 120 Tex.Cr. 244—Chaves v. 
State, 275 S.W. 1006, 101 Tex.Cr. 
367. 

XeQLtiila 

Proof that accused transported 
tequila, shown to be an intoxicating 
liquor, was insufficient where there 
was no evidence to show that tequila 
was either spirituous, vinous, or 
malt in character.—Chaves v. State, 
supra. 

40. Tex,—^Williams v. State, 292 S. 
W. 898, 106 Tex.Cr. 419. 

41. Tex.—Stephenson v. State, 280 
S. W. 782, 103 Tex.Cr. 381—Riojas 
V. State, 277 S.W. 696, 102 Tex.Cr. 
460. 

Some brew 

Where indictment charged posses¬ 
sion of liquor capable of producing 
intoxication, testimony concerning 
home brew was not variance.—Bogan 
V. State, 22 S.W.2d 944, 114 Tex-gr. 
468. 

Admissihillty of evidence 
Proof of defendant’s possession of 
Intoxicating liquor, or liquor capable 
of producing intoxication, was ad¬ 
missible, under Indictment charging 
possession for sale of “spirituous, 
vinous, and intoxicating liquor capa¬ 
ble of producing intoxication.*’— 
Torres v. State, 18 S.W.2d 179, 113 
Tex.Cr. 1. 

42. U.S.—Bronsteln v. U. S., C.C.A. 
Colo., 17 P.2d 12—Meyers v. U. 
S., ac:.A.N.T., 3 P.2d 379. 

Mont—State v. Jenkins, 213 P. 590, 
66 Mont 359. 

33 CJ. P 739 note 28. 
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Fatal variance not shown 

(1) That information charged sale 
of “intoxicating liquor commonly 
'called moonshine alcohol,** while 
testimony showed liquor was “moon¬ 
shine whisky,” was not a material 
vxriance.—State v. Vlering, 221 N. 
W. 681, 175 Minn. 475. 

(2) Testimony of sales of tincture 
of ginger double strength was not 
at variance with indictment for sale 
of intoxicating liquor, namely, tinc¬ 
ture of ginger containing more than 
one half of one per cent of alcohoL 
—State V. McCall, 110 So. 723, 162 
La. 471. 

43. U.S.—Brauer v. U. S., C.C.A.N. 
J., 299 P. 10. 

Mo.—State v. Scovill, App., 16 S.W.2d 
931. 

33 C.J. p 739 note 28. 

Use of videlicet as affecting proof 
required generally see Indictments 
and Informations i 250. 
Admissibility 

Under a charge that accused sold 
Intoxicating liquor, namely, a mix¬ 
ture composed mainly of cod liver 
oil, rum, and honey, it is the duty 
of the court to admit all evidence 
tending to identify the liquor as 
rum and to show its Intoxicating 
quality.—State v. Pelletier, 144 A. 
206, 127 Me. 440. 

44. Mo.—State v. Kroeger, IS S.W. 
2 d 1067, 321 Mo. 1063—State v. 
Stratton, 239 S.W. 568, 316 Mo. 240. 

Okl.—^Henderson v. State, 260 P. CIO, 
38 Okl.Cr. 279. 

33 C.J. P 740 note 29. 

Charge of nnlawfnl possessloiL of 
“com whisky” is not supported by 
proof merely that accused had pos¬ 
session of “liquor.**—^Vismore v. 
State, 153 S.B. 776, 41 Ga.Jj?p. 644. 
“Jamaica ginger” 

Under an indictment alleging sale 
of “Jamaica ginger,” evidence of sale 
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with a kind of liquor different from that averred is 
inadmissible,45 and proof of sale of a kind of liq¬ 
uor other than that described in the indictment or 
information presents a fatal variance.46 However, 
proof that accused had dealings with several kinds 
of liquor may be sufficient if it includes proof that 
one of the kinds was that with which he was 
charged with dealing.47 Some authorities have held 
that under a charge of manufacturing a particular 
kind of whisky, such as '*corn whisky,” accused may 
be convicted on proof that he manufactured “whis- 
ky,”48 and that, under a charge of selling ‘'moon¬ 
shine,” proof of the sale of any kind of whisky is 
sufficient but it has also been held that proof of 
the transportation of “whisky” is insufficient to sup¬ 
port a charge of transporting “com whisky,”50 and 
that, where an information charges sale of “com 
whisky,” and the verdict is “guilty as charged,” 
conviction cannot be sustained simply on proof of 
sale of “whisky,” there being no evidence that it 
was “corn whisky.”5i it is not necessary that the 
proof should correspond with an allegation in the 
information that the tme name of the intoxicat¬ 
ing liquor manufactured by accused is unknown to 
the prosecuting attorney.®^ Evidence of the sale 
of any liquids that can produce intoxication is ad¬ 
missible under an indictment charging the unlawful 
sale of spirituous liquors, wines, porter, ale, beer, 
and drinks of a like nature.®^ Proof of sales of 
liquor other than that for which a conviction is 
sought is admissible on the question of the intent 
with which the sale was made, where accused jus¬ 


tifies under a druggist's liccnse.54 

Intoxicating character. Where the indictment or 
information alleges the intoxicating character of the 
liquor, the proof must in some way show such in¬ 
toxicating character,55 as in the case of a charge in 
respect of “Choc beer,”56 “Apricot Choc,”57 or 
“Jake;”58 but proof that the liquor was of a kind 
generally recognized and known as intoxicating 
may suffice.56 In a prosecution for the sale of liq¬ 
uors specifically prohibited, the state is not required 
to prove that they are intoxicating.®® 

a Designation and Description of Accused or 
Other Party to Offense 

An essential description of the accused In a liquor 
prosecution should be proved as alleged. Where an 
Illegal sale of liquor to a particular person is charged, 
proof should sustain the allegation, although a charge 
of selling to one may be sustained by proof of sale to 
such one and to others. 

Where the indictment or information describes 
accused in a liquor prosecution as having commit¬ 
ted an offense as a physician, under statutes pre¬ 
scribing penalties for physicians committing such 
offense, it must prove the professional description 
of accused substantially as alleged.®^ It is not nec¬ 
essary, however, to prove that accused did not be¬ 
long to a class of persons excepted from the pro¬ 
visions of a general law under which he is charged 
with illegal possession of liquor,®^ It has been held 
that where those accused are charged with a joint 
offense in the unlawful possession of intoxicating 
liquor, either of the accused may be convicted of a 


of tincture of Jamaica sringrer has j 
been held admissible, It appearingr 
that, while the two are technically 
different, in common parlance tinc¬ 
ture of Jamaica gingrer is known as 
Jamaica ginger.—State v. Tatman, 
App., 291 S.VV. 151, transferred, see 
278 S.W. 712. 312 Mo. 134. 

45. Mo.—State v. Boggs, App., 49 S. 
W.2d 289. 

CKn and wine under change as to 
“whisky” 

Ala.—McPherson v. State, 196 So. 
739, 29 Ala..A.pp. 278, certiorari de¬ 
nied 196 So. 741, 239 Ala. 641. 
<*Moonshine” 

Where information charged unlaw¬ 
ful possession of “moonshine whis¬ 
ky,” evidence of possession of ”corn 
whisky” was incompetent.—State v. 
Boggs, Mo.App., 49 S.W.2d 269. 

40. Okl,—Henderson v. State, 260 P. 

618, 38 Okl.Cr. 279. 

Whisky and rum 

Where complaint and information 
charged that defendant sold whisky 
In dny area, but proof showed that 
bottle which contained the liquid 
sold was labeled “rum,” and no other 


proof of any kind or character that 
It was whisky was introduced, there 
was a variance requiring reversal 
of conviction.—^Jarrell v. State, Tex. 
Cr., 177 S.W.2d 970. 

47. Wash.—State v. Peck, 261 P. 
779, 146 W'ash. 101, followed in 
State V. Christoph, 265 P. 1119, 
147 Wash. 6 9*6. 

48. Mo.—Slate v. Sandoe, 289 S.W, 
890, 316 Mo. 55—State v. Wright, 
280 S.W. 703, 3i2 Mo. 626. 

49. Mo,—State v. Brown, 285 S.W. 
995. 

50. Mo.—State v. Gatlin, 267 S.W. 
797. 

51. Mo.—State v. Miller, 44 S.W.2d 
15, 329 Mo. 179. 

52. Ariz.—^Jenkins v. State, 205 P. 
322, 23 Ariz. 485. 

53. W.Va.—State v, Henry, 81 S.B. 
569, 74 W.Va, 72—State v. Gillis- 
pie, 69 S.B. 957, 63 W.Va. 152. 

54. Tenn.—Dobson v. State, 5 Dea 
271. 

55. Okl.—Coleman v. State, HZ P. 
676, 89 OkLCr. 149. 
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Tex.—^Loftus V. State, 37 S.W.2d 158, 
118 TexCr. 296. 

50. Okl.—Rysinger v. State, 267 P. 
686, 40 Okl.Cr. 159—Coleman v. 
State, 263 P. 676, 39 Okl.Cr. 149— 
Kambo v. State, 238 P. 869, 31 Okl. 
Cr. 214. 

57. Okl.—Terrell v. State, 279 P. 
365, 43 OkLCr. 388. 

58- Okl.—Skelton v. State, *239 P. 
189, 31 Okl.Cr, 343. 

59. Mo.—State v. Mitts, 289 S.W. 
936, 315 Mo. 1320. 

Tex—Brown v. State, 114 S.W.2d 
879, 134 TexCr. 147. 

60. U.S.—Strada v. U. S^ C.C.ACal., 
2*81 P. 14-3. 

Ga.—Edwards v. State, 52 S.B1 819, 
124 Ga. 100. 

33 C.J. p 740 note 31. 

61. Tex—^Wattam v. State, M’S fl. 
W.2d 1070, 139 TexCr. 61—McRuf- 
fln V. State, 126 S.W.2d 303, 136 
TexCr. 328. 

62. Cal.—^People v. Ruddick, 288 P. 
45, 107 Cal.App.,Sui>p., 786. 

G &,—Frierson v. States 11 &JZ,2tL 488,. 
67 GkuApp. 829. 
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separate offense on evidence showing him to have 
been in such unlawful possession, and that proof 
of separate possession by accused is not a fatal 
variance from a charge that accused possessed liq¬ 
uor jointly with codefendants.®^ 

Where the indictment, information, or complaint 
charges an unlawful sale of liquor to a particular 
person by name, the proof must correspond with 
the allegation, and ordinarily the charge is not sus¬ 
tained by evidence of a sale to a different person, 
and the name of the purchaser must be proved with 
due certainty and without material variance.^® 
However, it has been held that the charge is sup¬ 
ported by proof that the sale was made to the 
named person through his agent, servant, or mes¬ 
senger, with accused’s knowledge,®^ although there 
is also authority to the contrary.^s So the charge 
is sustained by proof that the person named in the 
indictment made the purchase jointly with others, 
and there is no variance because a person not 
named furnished part of the price nor is there a 
variance because the person named was the agent of 
an undisclosed principal,although the rule has 
been held to be otherwise if the principal is dis¬ 
closed at the time of purchase. “^2 ^ variance 


if the liquor is proved to have been delivered to a 
person other than the one named in an indictment 
for unlawful transportation^^ 

In some jurisdictions, if the indictment charges 
a joint sale to two or more persons by name, proof 
of a sale to either of them warrants a conviction 
but in other jurisdictions the contrary is held,^® and 
a count alleging an unlawful sale to two persons 
jointly is not sustained by evidence of separate sales, 
to each of them.76 It has also been held that under 
an affidavit charging sale and furnishing of liquor 
to two named persons, proof of sale to only one will 
support a conviction where it further appears that 
the liquor was furnished to bothJ'^ An allegation 
of a sale to a named person “and divers other per¬ 
sons” will admit evidence of a sale to a person oth¬ 
er than the one named.The failure of the pros¬ 
ecution to prove the name of the specified purchas¬ 
er is immaterial when accused himself has given the 
requisite proof.’^^ Evidence of an offer to sell to a 
person other than the one named in one count of 
the indictment may nevertheless be admissible in 
support of another count naming no person.^O Un¬ 
der a complaint charging the keeping of intoxi¬ 
cating liquors for persons specifically named, ac- 


63. Idaho.—state v. Allen, 219 P. 
1050, 38 Idaho 168. 

64. Ky.—Flannery v. Common¬ 

wealth. 282 S.W. 1065, 214 Ky. 232. 

65. Okl.—Logan v. State, 2’S7 P. 
1112, 47 O’ll.Cr. 266. 

33 C.J. p 738 note 95. 

Unnecessary averment 

Where indictment for unlawfully 
selling intoxicating liquor charged to 
whom the sale was made, such aver¬ 
ment became essential ns one de¬ 
scriptive of the offense charged and 
thus would have to be proved by 
state, notwithstanding such an aver¬ 
ment was unnecessary.—Walker v. 
State, 172 So. 138, 177 Miss. 807. 
Sale to son 

Where information alleged that 
defendant sold liquor to certain per¬ 
son, and proof was that sale was 
made to son of such person, variance 
was fatal.—McBrain v. State, 300 P. 
321, 51 Okl.Cr. 136. 

Variance not shown 
Ind.—Krupa v. State. 154 N.B. 666, 
198 Ind. 695—Istrate v. State, 145 
N.B. 284, 195 Ind. 311. 

Tex.—Jackson v. State, 262 S.W. 78, 
97 Tex.Cr. 462. 

66. Okl.—'Logan v. State, 287 P. 
1112, 47 O'-.l.Cr. 268. 

33 C.J. p 73*8 note 96. 

67. Ky.—Shirley v. Commonwealth, 
1.^6 S.W. 227, 143 Ky. 183. 

33 C.J. p 738 note 97. 


63. Tex,—Clay v. State, 150 S.W. 

430, 68 Tex.Cr. 230. 

33 C.J. p 738 note 98. 

6J. Tex.—Petty v. State, 63 S.W.2a 
300, 121 Tex.Cr. 218—Stapler v. 
State, 47 S.W.2d 837, 120 Tex.Cr. 
263—McGee v. State, 17 S.W. 2d 
50, 112 Tex.Cr. 450, disapproving 
Elliott V. State. 277 S.W. 141, 102 
Tex.Cr. 186 and Asher v. State, 277 
S.W. 1099, 102 Tex.Cr. 162— 

Mireles v. State, 13 S.W.2d 868, 
112 Tex.Cr. 67. 

33 C.J. p 738 note 99. 

Evidence supporting allegation 

(1) Evidence established that an 
illegal sale of whisky in a dry area 
was made to one purchaser and not 
to two purchasers, corresponding to 
allegation of sale to one purchaser.— 
Bouldin v. State, 168 S.W.2d 868, 145 
Tex.Cr. 413. 

(2) Evidence showing liquor sale 
to deputy acting under sheriff’s in¬ 
structions supported indictment al¬ 
leging sale to single purchaser.— 
Nelson v. State. 299 S.W. 245, 108 
Tex.Cr. 69. 

70. Ga.—Wilburn v. State, 68 S.B. 
460, 8 Ga.App. 28. 

Tex.—Crawford v. State, 147 S.W. 

229, 66 Tex.Cr. 433. 

71m Mass.—Commonwealth v. 

Woods, 42 N.B. 665. 165 Mass. 145. 
33 CJ. p 738 note 2. 

72. Ga.—Scott v. Brown, 66 S.E. 
130, 127 Ga. 88—Barlow v. State, 
56 S.B. 131, 127 Ga. 68. 
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73. Ark.—^Winfrey v. State, 202 S. 
W. 23. 133 Ark. 357. 

74. Bel.—Ray v. State, 100 A. 472, 
29 Del. 440. 

33 C.J. p 738 note 4. 

75. Tex.—Schmidt v. State, 46 S. 

W.2d 322, 120 Tex.Cr. 250—Cun¬ 
ningham V. State, 40 S.W.2d 132, 
118 Tex.Cr. 235—Smith v. State, 22 
S.W.2d 665, 113 Tex.Cr. 384— 

Knauf V. State. 2 S.W.2d 229. 108 
Tex.Cr. 590—Brown v. State, 276 
S.W. 908, 102 Tex.Cr. 54. 

33 C.J. p 733 note 5. 

Variance not shown 

Where joint saile was charged, tes¬ 
timony that witnesses went together 
with accused to where whisky was 
sold, that each furnished part of 
money, and accused delivered whisky 
to them, did not show variance.— 
Lyles V. State, 22 S.W.2d 918, 113 
Tex.Cr. 583. 

76. Neb.—Yeoman v. State, 115 NT. 
W. 784, 81 Neb. 244, reheard 117 
N.W. 997, 81 Neb. 252, 

33 C.J. p 738 note 6. 

77. Ind.—Riggs v. State, 158 N.B. 
513, 199 Ind. 622. 

78. Iowa.—State v. Finan, 10 Iowa 
19. 

Mo.—State v. Wolff, 46 Mo. 584. 

79. Ind.—Stolte v. State, 17 N.B. 
268. 115 Ind. 128. 

89. Ga.—Reddick v. State, 83 S.EJ- 
676, 15 Ga.App. 437. 
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cused cannot be convicted of keeping liquor for a 
person not named.^^ 

Allegation of sale to unknown person. Under an 
indictment for selling intoxicating liquors to per¬ 
sons to the grand jurors unknown, the state, in or¬ 
der to convict, must offer evidence tending to prove 
an actual sale to the unknown persons, although 
ordinarily it is not required to show a joint sale 
to them.^3 Evidence of sales to persons who tes¬ 
tified before the grand jury is inadmissible;^^ and, 
where the sale is alleged to have been made to 
person unknown” to complainant, the informant, or 
the grand jury, there can be no conviction if the 
sale is shown to have been made to a person who 
actually was known to complainant, informant, or 
the jurors at the time of filing the complaint or in¬ 
formation or of preferring the indictment.^5 How¬ 
ever, such an allegation is supported by proof of 
a sale to a person whose name was known to com¬ 
plainant, if the latter, at the time of making the 
complaint, did not know that the sale was to that 

person.^® 

d. Manufacture, Sale, Transportation, or Other 
Particular Act 

Where accused Is charged with commission of two 
or more Illegal acts, proof of commission of one of them 
ordinarily will support a conviction; but, where the 
state charges specifically a ‘‘sale’* or “gift” of liquor, 
proof merely of one will not, as a general rule, warrant 
conviction of the other. 

Where the indictment or information for a liquor 
offense charges accused with commission of two or 
more illegal acts, proof of one of them will ordi¬ 


narily suffice to support a conviction,unless the 
judge or jury trying the case specifi 
lar act or acts on which a finding of guilty is based, 
in which case there must be proof to support such 
finding.^S On the other hand, an indictment charg¬ 
ing accused with owning, operating, maintaining, 
possessing and having an interest in an illicit still 
is not sustained by proof merely that accused aided 
another, who was the principal, to operate the 
still.s^ Where the indictment charges manufac¬ 
ture of liquor, but the state abandons such charge 
and prosecutes for the uncharged offense of posses¬ 
sing material for making liquor, evidence of the 
manufacture of liquor may not be relied on for 
conviction of either offense.^® 

Sale, gift, or exchange. Where the statute pro¬ 
hibits the sale of liquor by certain persons or un¬ 
der certain conditions, and the indictment or in¬ 
formation distinctly charges a sale, it has been held 
that there can be no conviction on evidence which 
proves a gift or exchange of liquor, as distinguished 
from a sale;9i but, there is also authority to the 
contrary, at least under statute so providing.^2 
Conversely, where the indictment or information 
distinctly charges a gift, a conviction is not sus¬ 
tained by proof of a sale.®^ Where an indictment 
charges simply an illegal “sale” of liquor, without 
setting forth the particular manner or devices 
through which it was consummated, all the facts 
necessary to constitute a sale may be proved.^^ 

In a prosecution for illegally selling liquor to be 
drunk on the premises where sold, it is not neces¬ 
sary to show that the liquor was in fact drunk on 


81. Mo.—State V. McCowen, App., 
189 S.W. 618. 

82. N.C.—State v. Watkins, 79 S.E. 
•619, 164 N.C. 425. 

TaiTiance not sliown 

Ind.—Gillenwater v. State, 147* N.E. 
714, 196 Ind. 556. 

83. N.Y.—People v. Seeley, 93 N, 
T.S. 9*82, 105 App.Dlv. 149, af¬ 
firmed 76 N.E. 1102, 183 N.Y. 544. 

84. N.J.—State v. Smith, 97 A 780, 
89 N.J.Law 52. 

85. Ga.—Moore v. State, 5 S.E. 51, 
79 Ga. 498. 

N,0.—State V. Watkins, 79 S.E. 619, 
164 N.C. 425. 

33 C.J. p 739 note 16. 

88 . Mass.—Commonwealth v. Hen- 
drie, 2 Gray 603. 

87. Ala.—Campbell v. State, 97 So. 
783, 19 Ala.App. 349, certiorari de¬ 
nied 97 So. 785, 210 Ala. 264. 

Ind.—Farr v. State, 15*3 N.E. 476, 
198 Ind. 302. 

33 dJ. p 741 note 59 [a]. 


AUegation of itemized list of inan- 
ufactnrinsT eq.nipmeut in an indict¬ 
ment for unlawful possession of 
equipment for manufacturlngr liquor 
need not be proved as laid, and if 
the proof shows that articles in ac¬ 
cused’s possession were sufficient for 
such manufacture, conviction will be 
sustained despite failure to prove 
his possession of every item alleged 
in the indictment.—Cobb v. State, 
276 -S-W. 694, 100 Tex.Cr. 557. 

Different methods of mannfactnxe 
Proof of manufacturing intoxicat¬ 
ing liquors by any of several means 
conjunctively alleged in an indict¬ 
ment is sufficient.—^Lee v. State, 260 
S.W. 194. 97 Tex.Cr. 240. 

BflCannfactnre of liquor and posses¬ 
sion of qtUl 

Where the indictment charged ac¬ 
cused with both the manufacture of 
prohibited liquor and the possession 
of a still, proof of either offense 
would be sufficient to sustain convic¬ 
tion.—Campbell v. State, 97 So. 783, 
19 Ala.App. 349, certiorari denied Ex 

459 


parte Campbell, 97 So. 785, 210 Ala. 
264. 

88 . Ind.—Farr v. State, 153 N.E. 
476, 198 Ind. 302. 

89. W.Va.—State v. Vineyard, 150 S. 
E. 144, 10*8 W.Va. 5. 

90. Ky.—Stump v. Commonwealth, 
268 S.W. 643, 207 Ky. 35. 

91- Okl.—Tracy v. State, 132 P. 692, 
9 Okl.Cr. 532. 

33 C.J. p 741 note 59. 

92- Miss.—Dahmer v. State, 56 
Miss. 787. 

N.C.—State v. Mitchell, 72 S.E. 632, 
156 N.C. 659, 37 L..R.A,N.S., 302. 
Ann.Cas.l913A 469. 

93. Ala.—^Johnson v. State, 55 So. 
226, 172 Ala. 424, Ann.Cas.l9l3E 
296—Roden v. State, 58 So. 72, 3 
Ala. App. 199. 

94. Tex.—Jenkins v. State, 155 S.W. 
531, 70 Tex.Cr. 138. 

33 C.J. p 742 note 62. 

95. Dak.—People v. Sweetser, 46 N. 
W. 452, 1 Dak, 308. 

i 33 C.J. P 736 note 69, 
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the premises, although the indictment so alleges 
but the place of sale, the place where it was in¬ 
tended the liquor should be consumed, and the in¬ 
tention of the seller with regard to its consumption 
are material to the offense, and should be proved 
as alleged.^7 a prosecution for selling liquor for 
an unlawful purpose cannot be sustained by proof 
that it was sold for a proper purpose but in an ir¬ 
regular manner.^S Unnecessary averments nega¬ 
tiving exceptions on a prosecution for an illegal 
sale need not be proved.^^ 

Unlawful possession, A charge that accused had, 
controlled, “and” possessed liquors may be suffi¬ 
ciently established by proof that he had, controlled, 
“or” possessed the liquors.^ While it has been held 
that the state must prove possession of the identi¬ 
cal liquor referred to in the in formation,^ it has also 
been held that the state need not produce the identi¬ 
cal liquor alleged in the information in order to con¬ 
vict.^ Where possession for a specific unlawful 
purpose is charged, the state must prove such pur¬ 
pose,^ but where accused is generally charged with 
the unlawful possession of liquor, the state need 
only prove the possession without showing that it 
was for purposes of sale.5 The state need not 
prove negative averments that liquor was not pos¬ 
sessed for sacramental or nonbeverage purposes.^ 
Under a charge of possession, it has been held that 
ownership is not in issue.*^ 

Unlawful transportation. The general rules as 
to proof and variance, considered supra subdivision 


a of this section, apply to the offense of unlawfully 
transporting liquors.^ The prosecution is required 
to prove the elements of the offense,^ and should 
aver and prove that transportation was made with¬ 
out a permit it need not prove immaterial 

allegations which are not descriptive of the of- 
fense.ii The state need not negative exceptions,^2 
but under a plea of not guilty accused may affirm¬ 
atively prove that he did come within statutory ex¬ 
ceptions permitting transportation of intoxicating 
liquor.13 In order to sustain a conviction, it is not 
necessary to prove that the transportation was for 
the purpose of sale,^^ or to show by affirmative tes¬ 
timony that the transportation was for an unlawful 
purpose.^5 If a statute creates and provides the 
punishment for the two several offenses of trans¬ 
porting liquor illegally and of having it in separate 
containers, a conviction cannot be had under a 
charge of the first offense on proof of the sec- 
ond.i® Where the indictment charges transporta¬ 
tion of liquor through an agent of accused, and it 
is shown that the liquor was transported for ac¬ 
cused, in compliance with his order, and that he 
received it at its destination, there is no basis for 
a claim of variance.^On a prosecution for illegal 
transportation of intoxicating liquors within the 
state, it has been held to be necessary to prove the 
place from which and the place to which the liq¬ 
uor was carried, as laid in the indictment or infor- 
mation.i^ Under an information charging accused 
with transporting whisky from a city of one state 
to a city in another state, it is not necessary to 


90. Mass.—Commonwealth v. Lud- 
dy, 10 N.E. 448. 143 Mass. 563. 
97. Ind.—Schilling v. State, 18 N.E. 

6S2, 116 Ind. 200. 

33 C.J. p 742 note 64. 

Place of offense generally see infra 
subdivision f of this section. 

9a. Kan.—State v. White, 2 P. 598, 
31 Kan. 342. 

K.Y.—People v. LocatelU, 160 N.T. 
S. 863. 

99. Tex.—Hunter v. State, 257 S.W. 

1104, 96 Tex.Cr. 509. 
sale for medicinal purposes 

The unnecessary averment in an 
indictment that liquor was not sold 
for medicinal, mechanical, scientific, 
or sacramental purposes does not 
render it necessary for the state to 
prove such negative allegations, the 
burden of proving the sale legal, if 
so, being on defendant.—^Hunter v. 
State, supra. 

1 . Ga.—Hogan r. State, 122 S.B. 

637, 32 Ga.App. 26. 

3 . Wash.—State v. Bowen, '253 P. 

793, 142 Wash. 483. 

3 . Okl.—State v. Gragg, 110 P.2d 
321, 71 Okl.Cr. 213. 


4. Cal.—^People v. Mazzola, 251 P. 
222, 80 Cal.App. 583. 

5. Fla,—R-ynolds v. State, 111 So. 
285, 92 Fla. 1028. 

8. Ill,—People V. Isonhart, '259 Ill. 
App. 9. 

7. Miss.—^Williamson v. State, 4 So. 
2d 220, 191 Miss. 643. 

8 . U.S.—-Alderman v. U. S., C.C.A. 
Fla., 279 P, 259, certiorari denied 
43 S.Ct. 586, 259 U.S. 5S4, 66 L.Ed. 
1076. 

Okl.—Munn ▼. State, 114 P. 272, 5 
Okl.Cr. 245. 

9. Ky.—Adams Express Co. v. Com¬ 
monwealth, IT’S S.W. 764, 163 Kir. 
275, 

33 C.J. p 742 note 68. 
la Tex.—^Anderson v. State, Cr., 
181 S.W.'3d 78. 

11 . Ind.—Foreman v, State, 167 N. 
B. 126, 201 Ind. 224. 

Bngine number of oar used In trans¬ 
portation 

Ind.—Foreman v. State, supra. 

12 . Ind.—^Volderauer v. State, 143 
N.E. 674, 195 Ind. 415. 

Tex.—Tro v* State, 274 S.W. 634, 101 
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Tex.Cr. 185—Guynes v. State, 260 
S.W. 193, 93 Tex.Cr. 650. 

13. Ind.—Volderauer v. State, 143 
N.R 674, 195 Ind. 415. 

14. Tex.—Lott v. State, 251 S.W. 
1070, 94 Tex.Cr. 630. 

15. Tex.—Salinas v. State, 254 S.W. 
974, 96 Te.x.Cr. 309. 

16. N.C.—State v. Little, 88 S.B. 
723, 171 N.C. 805. 

17. Mo.—State v. Penley, 275 S.W. 
41, *309 Mo. 534. 

18. Okl.—Brown v. State, 196 P. 
967, 18 Okl.Cr. 509. 

33 C.J. p 742 note 72. 

Place of offense, proof, and variance 
generally see infra subdivision f 
of this section. 

Point allegedly unknown 

If an information charges a person 
with unlawfully conveying liquor 
from one point in the state to anoth¬ 
er point therein, and alleges from a 
point unknown to some definite point 
given, and the proof develops that 
the prosecuting attorney did know 
what point the liquor was conveyed 
from, the variance is fatal.—^Munn 
V. State, 114 P. 272, 5 Okl.Cr. 24'5. 
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prove the transportation of the whisky from the 
city first named, where there is evidence that it 
was transported into the latter state from a point 
outside that state.^9 Variance between an indict¬ 
ment for transporting liquor into a prohibition state, 
charging transportation to a certain point therein, 
and proof that accused's journey ended two or three 
miles short of that point, he being arrested on his 
journey, is immaterial.^® 

e. Time of Offense 

While the prosecution must prove the time of a liq¬ 
uor offense and show the date to have been within the 
period of limitations and before the finding of the in¬ 
dictment or the filing or verification of the informa¬ 
tion, if time is not of the essence of the offense ordi¬ 
narily it is sufficient to prove Its commission at any 
date within such periods; but where time is of the 
essence It must be proved as laid. 

Where time is not of the essence of the offense, 
the general rule recognizes admissibility of evidence 
of a violation of the law on a date other than that 


alleged.^^ So also, where the averment respecting 
time is couched in general terms, as on or about a 
certain date, the allegation of time need not he 
strictly proved,and under such circumstances or¬ 
dinarily it is sufficient for the prosecution to prove 
commission of the offense on any day prior to the 
finding of the indictment and within the period of 
limitations.23 The prosecution is bound, hov/ever, 
to establish the time at which the offense was com¬ 
mitted,and evidence of matter too remote in 
time from that alleged in the complaint, indictment, 
or information is inadmissihle.25 The date must 
be shown to have been within the period of limi¬ 
tations,and before the finding of the indictment 
or the filing or verification of the information or 
complaint.27 

In so far as the date, or the general time, of an 
alleged liquor offense is essential, it must be 
proved,^* and the offense must be shown to have 
been committed after enactment of a statute creat- 


X9. U.S.—T-iindsey v. U. S., C.C.A. 
•Va.. 264 P. 94, certiorari denied 
4 0 set. 393, 252 U.S. 583, «4 L. 
Ed. 727. 

2a U.S.—Bishop V. U. S., Tenn., 259 
F. 195, 170 C.C.A. 263. 

21. U.S.—Yaugfhn v. U. S., C.C.A.Ga., 
93 P.2d 550—McFee v. U. S., C.C. 
A.Idrtho, 53 P.2d 653, certiorari de¬ 
nied 52 S.Ct. 395, 285 U.S. 548, 76 
L.Ed. 938—Cornett v. U. S., C.a.\. 
Okl.. 7 P.2d 531—Rossini v. U. S., 
C.C.A.Minn.. 6 F.2d 350—Rupinski 
V. U. S., C.C.A.Mlch., 4 F.2d 17— 
Jones V. U. S., C.C.A.S.C., 296 F. 
633. 

Ga.—Hayes v. State, 137 S.B. 860, 36 
Ga.App. 668—Cook v. State, 127 S. 
E. 156. 33 Ga.App. 571. 
m. —People V. Jones, 175 N.E. 414, 
343 in. 291. 

Ind.—Robbins v. State, 172 N-E. 504, 
92 Ind.App. 153, transfer denied 
In re Petition to Transfer Appeals, 
174 N.E. 812, 202 Ind. 365. 

La.—State V. Thomason, 115 So. 812, 
165 La. 650. 

Miss.—Smith v. State, 110 So. 690, 
144 Miss. 872—Quick v. State, 98 
So. 108, 133 Misa 634. 

S.C.—State V. Marlowe, 153 S.B. 340, 
156 S.C. 363—State v. Atkins, 120. 
S.E. 487, 126 S.C. 459. 

Tex.—Kellar v. State, 31 S.W.2d 632, 

116 Tex.Qr. 301—Glass v. State, 272 
S.W. 180, 100 Tex.Cr. 604—Sipanek 
V. State, 272 S.W. 141, 100 Tex.Cr. 
489. 

W.Va.—State v. Abbott, 126 S.B. 589, 
98 W.Va, 159—State r. Bennett, 

117 S.E. 371, 93 W.Va, 648. 
FxivUesre of both sides 

In a prosecution for sellingr intox¬ 
icating liquor wherein exactness of 
the time of the offense was not es¬ 
sential, It was the ri^rht of the state 


to prove the alleged acts on or about 
the time and the date, formally 
charged, and accused in the pre¬ 
sentation of his defense had at least 
an equal right to depart from the 
exact time and date charged by the 
information or indictment or the tes¬ 
timony offered In support thereof.— 
Tesca v. State, 140 N.B. 629. 108 
Ohio St. 287. 

22 . U.S.—Yaughn v. U. S., C.C.A. 
Ga,, 93 F.2d 550. 

Variance not shown 

Information for manufacturing 
liquor, alleging that offense was 
committed “on or about” April 22. 
was not at variance with evidence 
that on May 13 defendants had still 
and liquor with large alcoholic con¬ 
tent.—People V. Gatliff, 263 P. 823, 
88 Cal.App. 689. 

23. U.S.—Yaughn v. U. S., C.C.A. 
Ga., 93 F.2d 550—^IVeeks v. Zerbst, 
C.C.A.Kan., 85 F.2d 996—U. S. v. 
Wallace, D.CDel., 35 P.2d 552. 

Ga.—Hennon v. State, 7 S.E.2d 921, 
*62 Ga.App. 485—Chamblee v. State, 
177 S.E. 824. 50 Ga.App. 251. 

Ind,—Bond v. State, 158 K.E. 241, 
199 Ind. 4«4. 

Iowa.—State v. Healy, 251 N.W,‘ 649, 
217 Iowa 1155. 

Mo.—State v. Cook, 3 S.W.2d 365, 318 
Mo. 1233, 

N.M.—State v. Bell, 290 P. 7*39, 35 
N.M. 96. 

Tex,—Young v. 'State, <57 S.W.2d 171, 
123 Tex.Cr. 105—Crips v. State, 20 
S.W.'2d 200, 113 Tex.Cr. 263—Tett 

V. State, 7 S.W.2d 94, 110 Tex.Cr. 
23—Jordan v. State, 294 S.W. 215, 
106 Tex.Cr. 661—^Hubbard v. State, 
251 S.W. 1054, 94 Tex.Cr. 480. 

33 C.J. p 740 note 37. 

24. Tex.—^Engman v. State, 179 S. 

W. 669, 77 Tex.Cr. 595, 
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25. Tex.—Bigham v. State, 114 S. 

W.2d 250, 134 Tex.Cr. 75—WIl- 

liams V. State. 42 S.W.2d 441, 118 
Tex.Cr. 36. 

Evidence offered by accused was 
held too remote.—People v. San FU-. 
ippo, 243 Ill.App. 146. 

26. Miss.—McLaurin v. State. 113 
So. 445, 148 Miss. 53-McLaughlin 
V. State, 98 So. 148, 133 Miss. 725. 

33 C.J. p 740 note 35. 

Svidenoe held sufficient to show 
offense was committed within limi¬ 
tation period.—Burns v. State, 3 S. 
\V.2d 1002, 176 Ark. 1203. 

27. U.S.—Landflpld v. U. S., CC.A. 
Cal., 9 F.2d 315. 

Tnd.—^Wolf v. State, 166 N.E. 888, 89 
Ind..A.pp. 463. 

Wash.—State v. Pichette, 279 P. 666, 

153 Wash, 173. 

33 C.J. p 740 note 36- 
Reversal of conviction 
Where state fails to establish that 
each of sales of intoxicating liquor 
occurred prior to alleged date, with¬ 
in statutory period of time, convic¬ 
tion will be reversed.—McLaurin v. 
State, 113 So. 445, 148 Miss. 53. 
Change in law 

Where negative averments were 
essential under the law as it stood 
on the date on which a liquor of¬ 
fense was charged, but by a change 
of law such averments were not re¬ 
quired on a subsequent date, the 
fact that an indictment omitted such 
averments would limit proof to the 
time of such subsequent date or 
thereafter.—Reich v. State, 261 S.W. 
1072, 94 TexCr. 449. 

2a Ky.—Coleman v. Common¬ 

wealth, 292 S.W. 771, -219 Ky. 139. 
La.—State v. Christian, 98 Sc. 419, 

154 La. 919. 
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ing such offense,although where another law 
condemned the act as an offense before the effec¬ 
tive date of new statutory provisions on the sub¬ 
ject, it has been held that the indictment may be 
sustained by proof as to acts either before or after 
the effective date of the latter.30 

Single sale. Where the prosecution is for a sin¬ 
gle unlawful act of liquor selling or handling, so 
that time is not of the essence of the offense, the 
time need not be proved strictly as charged, but it 
is sufficient to show that the act was done at any 
time before the date of the indictment and within 
the period of limitations, although at a different day 
or time from that alleged and this rule applies 
where a specific date of sale is designated in the 
bill of particulars.32 If, however, the prosecution 
introduces evidence of a sale on the date alleged 
in the indictment, it is error to permit it there¬ 
after to introduce evidence of another sale at a 
different date.33 

Sale on Sunday, While, if the indictment or in¬ 
formation charges a sale of liquor on Sunday, the 
sale must be proved to have been made on that day 
of the week, it need not necessarily be proved to 
. have been made on the day of the month specified; 
evidence of a sale on any Sunday within the period 
of limitations will sustain a conviction.3*^ It is suffi¬ 
cient if the sale is proved to have been made on 
a day which was a Sunday, although the day of 
the month specified in the indictment fell on a 
Monday.35 The year of the offense must be proved; 
it is not enough to show that the sale was made 
on a Sunday and on a given day of the month, al¬ 
though in point of fact that day of the month, in 
a year which was within the period of limitations, 
did fall on a Sunday.3® 

Continuing offense. Where the offense charged 
is continuous in its nature, as maintaining a liquor 


nuisance, being a common seller, keeping liquops for 
unlawful sale, etc., and the indictment or informa¬ 
tion lays the time with a continuando, evidence of 
matters up to the end of the period alleged in the 
continuando is admissible,37 and the evidence as to 
time need not be as broad as the allegation, but it 
will be sufficient if the offense is shown to have 
been committed during any part of the period 
charged.38 According to some decisions, the pros- 
ecuti 9 n is limited to the period of time alleged 
but it is generally held that the indictment may be 
sustained by evidence of acts prior to the time 
charged, if within the period of limitations.'^® Un¬ 
der a complaint for keeping a liquor nuisance on 
divers days between a day named and the day of 
filing the complaint, evidence of what took place 
on the day the complaint was filed is admissible to 
show the intent with which the liquors were kept.*^! 

Proof of other offenses. Evidence of other of¬ 
fenses committed on dates other than that alleged 
in the indictment for a liquor offense is ordinarily 
inadmissible as a basis for conviction of the of¬ 
fense charged ];)ut where an offense, such as pos¬ 
sessing a still, or liquor, is continuous in character, 
the prosecution may properly show possession by 
accused at different times and is not restricted 
to proof of possession at only the time laid in the 
indictment, since in such cases there is only one 
offense charged and proof of possession at a differ¬ 
ent time does not constitute proof of a distinct of- 
fense.43 in certain cases particular statutes per¬ 
mit the introduction of evidence of similar offenses 
committed anterior to the date specified in the in¬ 
dictment and not barred by the statute of limita¬ 
tions, although in order that this may be done the 
date of the offense charged must be specifically laid 
in the indictment, and it is not sufficient merely to 
aver that the offense was committed at some time 
during a named year and month.^^ variance be- 


29. Miss.—^McLaughlin v. State, 98 
So. 148, 133 Miss. 725. 

30. Ala.—Lovett v. State, 14 So.2d 
838, 244 Ala. 601. 

31. Me.—State v. McNair, 133 A. 
912, 125 Me. 358. 

33 C.J. p 740 note 39. 

32. La.—State v. Doucet, 66 So. 772, 
136 La. m. 

33. La.—State v. Elliott, 70 So. 473, 
138 La. 457—State v. Green, 64 So. 
45, 127 La. 830. 

34. Mo.—Webb City v. Parker, 77 
S.W. 119, 103 Mo.App. 295, 

33 C.J. p 741 note 46. 

35. N.T.-—People v. Ball, 42 Barb. 
324. 

36. Ind.—Lehrltter v. State, 42 Ind. 
383. 


37. R.I.—State v. Germain, 132 A. 
734, 47 R.I. 269. 

Evidence of iUegal nse of premises 
as liquor nuisance is restricted to 
time set out in indictment—State v. 
Germain, supra. 

38. Idaho.—State v. Maguire, 169 P. 
175, 31 Idaho 24. 

33 C.J. p 740 note 42. 

38. Mass.—Commonwealth v. Pur¬ 
dy, 16 N.E. 364, 146 Mass. 1-38. 

33 C.J. p 741 note 43. 

4a Okl.—^Utsler y. Territory, 62 P. 

287, 10 Okl. 463, 

33 C.J. p 741 note 44. 

41. Mass.—Commonwealth v. Car¬ 
ney, 26 N.E. 94, 152 Mass. 566. 

33 C.J. p 741 note 45. 

462 


42. Tex.—Overman v. State, 36 S. 
W.2d 1021, 117 Tex.Cr. 260. 

43. Ala.—Matson v. 'State, 173 So. 
612, 27 Ala.App. 396, certiorari de¬ 
nied 173 So, 617, 234 Ala. 74— 
Lockhart v. State, 105 So. 431, 21 
Ala.App. 75. 

Pa.—Commonwealth v. Grill, 94 Pa. 
Super. 330. 

44. Miss.—^Winningham v. State, 
126 Se. 477, 156 Miss, 659—Prine 
V. State, 107 So. 280, 141 Miss. 667. 

l^eaving day blank 

Indictment charging unlawful sale 
of intoxicating liquor which alleged 

that the sale was made ‘"on -— 

day of July” was insufficient to al¬ 
low proof of more than one sale. 
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tween indictment and proof as to the date on which 
a plea of guilty to an earlier offense was entered, 
has been held not fatal where accused is charged 
as a second or subsequent offender.^S 

Where an indictment or information charges de¬ 
fendants jointly with commission of a liquor of¬ 
fense, to sustain a conviction of either the evi¬ 
dence must show that each committed the same of¬ 
fense, and consequently proof that defendants each 
committed their several offenses at different times 
precludes a conviction.^6 

f. Place of Offense 

Proof of place as laid Is required where the allega¬ 
tions as to place are essentially descriptive of the of¬ 
fense, as in the case of a prosecution for maintaining a 
liquor nuisance at a certain place; but variation of an 
immaterial character Is permissible where the allega¬ 
tions are not descriptive of the offense. 

Where the place at which liquor was sold is ma¬ 
terial and in issue it is proper to prove it,^^ al¬ 
though an omission to prove it may be harmless 
where it is not in controversy.^^ Where place is 
alleged as a matter of local description it must be 
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proved as laid,^® even where the allegations as to 
place are unnecessarily particular.^o 

If the allegations in an indictment concerning the 
place where an act occurred are not descriptive of 
the offense, or essential to show the court’s juris¬ 
diction, the place need not be proved precisely as 
Iaid,^i and there is no fatal variance where the 
proof is in substantial conformity with the allega¬ 
tions as to material matters.®^ Under an infor¬ 
mation charging a sale of intoxicating liquors with¬ 
out designating any place of sale, a sale may be 
proved at any place in the county, whether within 
or without any incorporated city or town.®^ 
Where the government alleges maintenance of a 
liquor nuisance at a particular place, it must prove 
the allegation substantially as made,^^ and the same 
rule applies on a charge of selling liquor to be 
drunk on the premises where sold/'^s if the exact 
location is averred, it must be proved but where 
the place is described in two different ways, proof 
of one will suffice.^^ Reasonable intendments will 
be made to uphold the description of the premises 
or property as given in evidence presented.^^ It 
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since indictment must be specific and 
precise as to date of sale for which 
prosecution Is being conducted, 
where state seeks to prove more 
than one sale.—Walker v. State, 172 

So. 138. 177 Miss. 807. 

45. Ohio.—Bumbaugh v. State, 173 
N.B. 267, 36 Ohio App. 375. 

46. Ala.—Grimes v. State, 12»8 6o. 
122, 23 Ala. App. 618. 

Other offenses 

Although there was evidence to 
show participation by each defend¬ 
ant jointly charged with violating 
prohibition law in first offense, de¬ 
fendant could not be convicted on 
admitted evidence of other distinct 
offenses.—Grimes v. State, supra. 


47. Tex.—Engman v 
W. 569, 77 Tex.Cr. 

. State, 
593. 

179 

s. 

48. Kan.—Salina v. 
329, 94 Kan. 210. 

Snead, 

146 

P. 

49. Okl,—Glass v. 

State, 

253 

P. 


1037, 36 0’:l.Cr, 279. 

33 C.J. p 741 note 63. 

Matter of substance 
If an indictment or information 
specifically describes the premises 
on which a liquor offense is alleged 
to have occurred, the description be¬ 
comes a matter of substance that 
must be proved as alleged.—U. S. v. 
Tuffanelli, C.C.A.I11., 131 F.2d 890. 
50. Tex.—Vaught v. State, 171 S.W. 
2d 128, 145 Tex.Cr. 623—Padget v. 
•State, 147 S.W.2d 488, 141 Tex.Cr. 
89. 

Place of storage 

Allegation in bill of particular.*- 
that ardent spirits were stored foi 


sale on accused’s premises must be 
sustained by proof of place of stor¬ 
age, even if unnecessary to allege 
such place.—^Webster v. Common¬ 
wealth, 127 S.E. 377, 141 Va. 689. 

51. U.S.—Renfro v. U. S., C.C.A. 
Okl., 15 F.2d 991. 

Me,—State v. Harvey, 140 A, rS8, 
126 Me. 509. 

Street number alleged as place 
where liquors were sold need not be 
proved in trial for keeping place.— 
People v. Coullard, 214 N.W. 129, 239 
Mich. 84. 

52. U.S.—McDonough v. XT. S., C.C. 
A.Cal., 299 F. 30, motion for leave 
to file supplemental petition for 
rehearing denied 1 F.2d 147, and 
certiorari denied 45 S.Ct. 95, 266 
U.S. 613, 69 L.Ed. 468. 

Okl.—Standerfer v. State, 128 P.2d 
238, 75 Okl.Cr. 15. 

Tex.—Trustee v. State, 109 S.W.2d 
173, 133 Tex.Cr. 168—Pence v. 

State, 9 S.W.2d 348, 110 Tex.Cr. 
378. 

Wash.—State v, Williams, 288 P. 221, 
157 Wash. 49—City of Seattle v. 
Krugar, 261 P. 384, 145 Wash. 677. 
Keeping liquor for sale 

The charge of keeping prohibited 
liquors for sale may be supported by 
evidence of accused’s doing so at the 
place named in the written charge, 
as to which the state offered evi¬ 
dence, or at another place in which 
accused testified he kept the liquor 
'le received during the period cov- 
•red by the Indictment.—^Brigman v. 
State, 62 So. 980, 8 Ala.App. 400. 
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53. Mo.—State v. Rawlings, 134 S. 
W. 530, 232 Mo. 544. 

Wyo.—Eggart v. State, 116 P. 454, 19 
Wyo. 285. 

54. U.S.—Todd V. U. S., C.C.A.Fla., 
48 F.2d 530—Heltman v. U. •$., a 
C.A.Cal., 5 F.2d 887—Remus v. U. 
S., C.C.A.Ohlo. 291 P. 513, certio¬ 
rari denied 44 S.Ct. 180, 263 U.S. 
717, 68 L.Ed. 522. 

Tex.—Commander v. State, 143 S.W. 

2d 953, 140 Tex.Cr. 38. 

33 C.J. p 741 note 56. 

Purpose of occupa-tion of premises 
Legal variance would result if In¬ 
dictment charged keeping of building 
for liquor nuisance and proof showed 
that one of tenants occupied build¬ 
ing for tenement purposes.—Reale v. 
Judges of Superior Court of the 
Commonwealth, 163 N.E. 893, 266 
Mass. 135. 

55. Ind.—Schilling v. State, 18 N.E. 
682, 116 Ind. 200. 

33 C.J. p 741 note 57. 

6 S. Okl.—Ivey v. State, 223 P. 401, 
26 Okl.Cr. 184. 

57. Okl.—Ivey v. State, supra. 

58. U.S.—Todd V. U. S., C.C.A.Fla., 
48 F.2d 530. 

Ill.—People V. Lavendowski, 160 N. 

E. 582, 329 Ill. 223. 

33 C.J. p 741 note 58. 

Name by wblcli place known 

In prosecution for maintaining 
liquor nuisance, variance between in¬ 
dictment describing premises as 
‘Royal Palm Smoke and Drink Shop" 
and evidence showing place was 
called ''Royal Palm Smoke Shop" 
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hzs been determined that on a prosecution for I that the proof be confined exclusively to the prem- 
m a in taining a liquor nuisance, it is not necessary 1 ises described in the information.^^ 

C. EVIDENCE 


§ 339, Presumptions and Burden of Proof in 

General 

a. Presumptions 

b. Burden of proof 

a* Presumptions 

(1) In general 

(2) Presumptions from possession in 

general 

(1) In General 

General rules as to presumptions apply In prosecu¬ 
tions for violations of the liquor laws, and, accordingly, 
in the absence of evidence to the contrary, it will be 
presumed that accused Is innocent of the offense charged. 


The rules relating to presumptions in other crim¬ 
inal prosecutions, and, when involved, also those 
relating to presumptions in civil cases, apply in 
criminal prosecutions for violations of the liquor 
laws,®® in addition to the particular presumptions 
which arise from the facts and circumstances pe¬ 
culiar to this class of prosecution,®! In accordance 
with the general rules, in the absence of evidence 
to the contrary, it will be presumed that accused 
is innocent of the offense charged ;®2 but not that 
he is innocent for a particular reason.®® Presump¬ 
tions based on a presumption are not sufficient to 
sustain a conviction.®^ The sale or transportation 
of liquor in a wet area is presumably legal.®® 


and ‘‘Royal Palm” was Immaterial.— 
Hill V. U. S., C.C.A.Pla., 47 P.2d 220. 
“Street” and “avenue” 

Variance between indictment 
charfring* sale of liquor and mainte¬ 
nance of nuisance at certain “street,” 
and proof showing location at “ave¬ 
nue” of same name, was not fatal, 
in absence of showing that anyone 
was misled.—Meyers v, U. S., C.C.A- 
Mo., 49 F.2d 899. 

“Place” 

Where an indictment charges 
maintenance of a liquor nuisance at 
a “building, erection, and place,” un¬ 
der the word “place,” accused may 
be convicted on proof of the nui¬ 
sance, even though there was no 
building used for the liquor and al¬ 
though the “place” where the liquor 
was kept was outside the legal 
boundaries of the property of ac¬ 
cused.—State V. Tibbits, 222 N.W. 
423, 207 Iowa 1033. 

Bd. Okl.—King v. State, 109 P. 2 d 
836, 71 Okl.Cr. 158. 

G<K S.D.—State v. Flagstad, 126 N. 

W. 685, 25 S.D. 337. 

33 C.J. p 742 note 80. 
presumptions: 

In civil cases generally see Evi¬ 
dence 5S 114-^157. 

In criminal cases generally see 
Criminal Law $5 579-599. 

In prosecutions for particular vio¬ 
lations of liquor laws see infra 
5§ 343-356. 

Of particular facts see infra S9 
358-373. 

Offloial action 

Search and seizure of liquor by 
state officers while enforcing vehicle 
laws is presumptively legal.—U. S. 
V. Goble, D.C.N.Y., 4i P.2d 324. 

61. Mo.—State v. Goetz, App., 255 S. 
W. 345. 


Okl.—Webb v. State, 242 P. 784, 38 
OkLCr. 77. 

33 C.J. p 742 note 81. 

Under Kational Proliibition Act 
the facts and circumstances attend¬ 
ing the alleged violation of that act 
gave rise to particular presumptions. 
—U. S. V. Masters. D,C.Pa., 267 F. 
581—33 C.J. p 743 notes 86 . 87. 

Uulawfiil reception of liquor from 
carrier does not raise inference of 
unlawful sale.—Bachelor v. State, 
163 N.B. 835, 200 Ind. 393. 

That accused accepted receipt, the 
contents of which are not shown, 
raises no presumption of guilt.— 
State V. Lewis, 223 P. 915, 70 Mont. 
61. 

Control of rented property 

Presumably, control of property 
actually rented to third person 
passed from owner to tenant.—Com¬ 
monwealth V. Guild, 170 A. 699, 1X1 
Pa. Super. 349. 

Stash 

In prosecution for manufacture of 
liquor, failure of accused to prove 
that whisky could not have been 
manufactured from mash found in 
his possession did not create pre¬ 
sumption against him, where the 
mash was in the state's possession 
.and nature and character thereof 
were available to state.—Pitts v. 
State, 264 S.W. 1006, 98 Tex,Cr. 146. 

Agency of wife 

( 1 ) Agency of a wife for her hus- 
I band In a sale of liquor on the hus¬ 
band’s premises, even when he is ab¬ 
sent, and even when he is ignorant 
of the sale, may be inferred from 
the circumstances. 

U.S.—Singer v. U. S., C.C.A.N.J., 288 
P. -695. 

Ill.—^People V. Duchow, 163 N.EL 352, 
331 Ill. 636. 
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(2) Conduct of wife of accused^ 
after being informed by accused that 
premises were being searched for 
liquor, is presumed to have been 
with his knowledge and authority, 
although not in his presence.—State 

V. Dropolskl, 136 A. 835, 100 VL 259. 

Accident to automobile In Itself 
raises no presumption that driver 
was intoxicated, or possessed liquor. 
—State V. Vennum, 272 P. 62, 149 
Wash. 670. 

Apartment manager prosecuted as 
jointist is conclusively presumed to 
have custody and control of apart¬ 
ments not rented to individuals.— 
State V. Johnston, 275 P. 569, 151 
Wash. 262. 

62. Ala.—Rungan v. State, 145 So^ 
171, 25 Ala.App. 237—Williams v. 
State, 116 So. 413, 22 Ala.App. 425 
—Scott v. State, 102 So. 152, 20* 
Ala.App. 360—Dawkins v. State, 98 
So. 492, 19 Ala.App. 501. 

Cal.—Ex parte Parr, 288 P. 852, 106 
Cal .App. 95. 

Fla.—Kennedy v. State, 191 So. 19 3^ 
140 Fla. 124. 

Okl.—Rose v. State, 254 P. 509, 36 
Okl.Cr. 333—Klaber v. State, 250- 
P. 142, 35 OkLCr. 238—Roberts v. 
State, 232 P. 861. 29 Okl.Cr. 147. 
Va.—Charles v. Commonwealth, 34 
S.E.2d 136, 184 Va. 63—Sutherland 

V. Commonwealth, 198 S.E. 452. 171 
Va. 485. 

Wash.—State r. Rouw, 286 P. 81, 156 
Wash. 198. 

33 C.J. p 743 note 83. 

63. Mass.—Commonwealth v. Peo¬ 
ple’s Express Co., 88 N.E. 420, 201 
Mass. 564, 131 Am.S.R. 416. 

64. Mo.—State v. Knight, 296 S.W. 
367. 

66. Tex.—^Lancaster v. State, 147 S* 

W. 2d 476, 141 TexCr, 81. 
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(2) Presumptions frcan Possession in Gen¬ 
eral 

Under some statutes a rebirttable presumption of a 
violation of the liquor laws, or at least of a^n Intent to 
violate them, arises from the possession of Intoxicatins 
liquor or appliances adapted to their manufacture or 
sale contrary to the provisions of the statute. 

Under some statutes mere possession of intoxi¬ 
cating liquors in the ordinary acceptation of the 
term is not presumptive proof of a violation of the 
law,®® but under a number of intoxicating liquor 
laws, a presumption of a violation of such laws, 
or at least of an intent to violate them, arises from 
the possession of intoxicating liquor, contrary to 
the provisions of the statute,®^ such as from the 


possession of liquor without a license or permit to 
sell,®® from posscssioii of more than a certain quan¬ 
tity,®® from possession of more than a certain quan¬ 
tity in unstamped containers,or from possession 
in small containers from the finding of liquor 
on premises of which accused has possession and 
control;^® from possession of appliances adapted 
to retailing liquor or from possession of a still.'^^ 
No such presumption arises, however, unless the 
possession was possession of which defendant actu¬ 
ally had knowledge, as contradistinguished from a 
mere constructive possessions^ If the possession is 
lawful, the presumption of unlawful purpose does 
not arises® 


60 . Cal.—Ex parte Parr, 28‘8 P. S52, 
106 Cal.App. 95—People v. Mattos, 
227 P. 974, 67 Cal.App. 246. 

67. Fla.—Shelton v. Coleman, 187 
So. 266, 136 Fla. 6'25—Reynolds v. 
State, 111 So. 285, 92 Fla. 1028. 
Ky. —Lefler v. Commonwealth, 2'87 S. 

W. 569. 21$ Ky. 176. 

L»a.—State v. Pilcher, 108 So. 312, 
161 La. 133. 

Mont.—State v. Breeding, 234 P. 
1097, T3 Mont. 30—State v. Sawyer, 
229 P. 734, 71 Mont. 269. 

Okl,—Roberts v. State, 2Z2 P. 861, 
29 Olcl.Cr. 147. 

S.D.—State v. Thieme, 224 N.W. 228, 
64 S.D. 611, followed in State v. 
Dean, 244 N.W. 345. $0 S.D. 280, 
and State v. Henziik, 244 N.W. 
34$, $0 S.D. 299—State v. Krutz- 
feldt, 221 N.W. 53, 53 S.D. 435— 
State V. Kramer, ’206 N.W. 468, 49 
S.D. 56. 

Wash.—^State v. Gohn, 296 P. 826, 
161 Wash. 177—State v. Rondeau, 
269 P. 3, 148 Wash. 402—State v. 
Peck. 261 P. 779. 146 Wash. 101, 
followed in State v. Christoph, 265 
P. 1119, 147 Wash. 698—State ' v. 
•Rudolph, 220 P. 815, 127 Wash. 

262. j 

S3 C.J. p 743 note 97. 

'Possession as prlma facie or pre¬ 
sumptive evidence of unlawful 
purpose or intent to sell generally 
see infra S 363. 

Presumptions as to ownership or 
possession of liquors and applianc¬ 
es see infra § 366 a. 

Possession of intoxicating liquor as 
creating presumption: 

Of knowledge and consent see in¬ 
fra § 363 a (1). 

That possessor transported it see 
infra 5 354. 

That place where found was place 
maintained for unlawful sale 
thereof see infra § 345. 
Beveradfe purposes 

The proof of possession by accused 
raises the presumption that the liq¬ 
uor was to be used for beverage pur¬ 
poses.—Commonwealth v. Berdenel- 
la, 136 A. 791, 288 Pa. 610—Common¬ 
wealth V. Hastings, 94 Pa.Supex. 889. 

48 C. J.S,-80 


ITader National Prohibition Act 

(1) Under this act the possession 
of liquor by any person not legally 
permitted to possess it was prlma 
facie or presumptive evidence that it 
was kept for an unlawful purpose in 
violation of the act.—Feinberg v. U. 
S., C.C.A.C 0 I 0 ., *2 F.2d 956—Parks v. 

U. S., C.C.A.S.C., 297 P. S34—Dillon 

V. U. -S., C.C.A.N.T.. 279 P. 639—33 C. 
J. p 743 note 95. 

(2) Intent to make, sell, or pos¬ 
sess property for the unlawful man¬ 
ufacture of intoxicating liquor was 
not presumed from the mere pos¬ 
session of such property.— TJ. S. v. 
Israel, D.CPa,, 60 P.2d 327, affirmed, 
C.C.A. 63 F.2d 345. 

(3) Evidence of presence of small 
amount of liquor in house of ac¬ 
cused, ■where he denied knowledge 
thereof, did not require that jury 
should convict unless accused proved 
that he was not possessor of liquor. 
—Gunnoe v. U. S., C.C.A.W.Va, 34 
F.2d 12. 

00. Minn.—State v. McBride, 9 N. 

W.2d 416, 215 Minn. 123. 

Neb.—Peterson v. State, 90 N.W. 964, 
64 Neb. 8T5. 

33 C.J. p 743 note 98. 

69. Okl.—Stump v. State, 92 P.2d 
616, $6 0-il.Cr. 391. 

Tex.—Williams v. State, 103 S.W.2d 
380, 132 Tex.Cr. 188—McCarty v. 
State. 67 S.W.2d 114, 123 Tex.Cr. 
34. 

83 C.J. p 744 note 99. 

Effect of statutes making possession 
of more than specified quantity 
prlma facie or presumptive evi¬ 
dence of Intent to sell or dispose 
of unlawfully see infra § 363 d 
( 2 ). 

Fossessioxi of less than designated 
quantity does not raise presumption 
that it was kept for unlawful pur¬ 
pose. 

Ind.—Hanger v. State, 160 N.E. 289, 
199 Ind. 720. 

Okl.—Hull V. State, 65 P.2d 423, 61 
OkLCr. 13—^Mason v. State, 64 P. 
2d 1238, 60 OkLCr. 392. 

Tex.—Patrick v. State, 291 S.W. 901, 
10>6 Tex.Cr. 205. 
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Considered in connection with other 
presumptions and evidence 
Presumptive evidence, under stat¬ 
ute relating to quantity of whisky 
found in possession of accused, 
should be considered in connection 
with all other presumptions and ev¬ 
idence in case.—Klaber v. State, 250 
P. 142, 35 Okl.Cr. 238. 

Statute held not in conflict with oth¬ 
er statutes 

Tex.—Young v. State, 10 S.W.2d 
1008, 111 Tex.Cr. 17. 

70. Va.—Smith v. Commonwealth, 
30 S.E.2d 26. 182 Va. 585. 153 A. 
L.R. 1150—Powers v. Common¬ 
wealth. 30 S.E.2d 22. 182 Va. 669 
—Saunders v. Commonwealth. 16 
S.E.2d 383. 178 Va. inO—Miller v. 
Commonwealth. 2 S.E.2d 343, 172 
Va. 689—Sutherland v. Common¬ 
wealth. 198 S.E. 452. 171 Veu 485. 

71. Ga.—Gallagher v. State, 92 S.E. 
949, 20 Ga.App. 156, conforming to 
answer to certified questions 92 
S.E. 628. 148 Ga. 807. 

Okl.—Luppy V. State, 200 P. 550, 19 
0'.:l.Cr. 431. 

33 C,J. p 744 note 1- 

72 . Ky.—^Williams r. Common¬ 
wealth, 293 S.W. 939, 221 Ky. 354. 

Mo.—State v. Briggs, App., 281 S.W. 
107. 

33 ax p 744 note 2. 

Presumption of guilt as accessory 
may arise In absence of exonerating 
evidence, when still is in operation 
on premises of person, and facts in¬ 
dicate his knowledge and consent.— 
Boyett V. U. S., C.C.A.Fla,, 48 F.2a 
4>82. 

73. Miss.—Gillespie v. State, 51 So. 
811, 926, 96 Miss. 8'56. 

74. Va.—^Harris v. Commonwealth, 
170 S.E. 717, 161 Va. 1028. 

75. S.D.—State v. Thieme, 224 N.W. 
2'28, 54 S.D. 611, followed In State 
V. Dean, 244 N.W. 346, -60 S.D. 280, 
and State v. Henziik, 244 N.W. 846, 
60 S.D. 299. 

76. IlL—^People V. Barnes, 145 N.B- 
391, 514 ni. 146. 
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Such a statutory presumption is an evidential 
presumption,to overcome, by proper proof, the 
presumption of innocence,'^^ and does not relieve 
the prosecution from the constant burden of 
proof.'^S It is usually regarded as a rebuttable pre¬ 
sumption,^0 although, under some statutory provi¬ 
sions, it is regarded as a presumption of law which 
rebutting evidence does not nullify or destroy.^^ 
The finding of intoxicating liquor on premises of 
another person does not raise a presumption of 
gpiilt of accused, even though accused was a 
member of such other person’s household's and 
the liquor was found in his room and the fact 
that accused, who was present during a search but 
was not under arrest, left the premises prior to the 
discovery of the liquor does not raise a presump¬ 
tion of guilt.SS 

Possession of mnsK Under some statutes, the 
possession of mash, except under permit, is pre¬ 


sumptive evidence of the manufacture of intoxicat¬ 
ing liquors in violation of law,^® unless such pos¬ 
session is satisfactorily accounted for and explained 
as not being for an unlawful purpose.S'^ 

b. Burden of Proof 

(1) In general 

(2) Matters of defense in general 
(1) Tn General 

The burden is on the prosecution to prove the ex¬ 
istence of each cf the essential constituents of the of¬ 
fense charged, and this burden of proving guilt is never 
shifted to accused. 

The rules relating to the burden of proof in crim¬ 
inal prosecutions in general apply in criminal pros¬ 
ecutions for violations of the liquor laws.^^ In 
accordance with such rules, the burden is on the 
prosecution to establish by evidence beyond a rea¬ 
sonable doubt the existence of each of the essen¬ 
tial constituents of the offense charged,^® even 


‘77. Fla.—Shelton v. Coleman, 187 
So. 266, 136 Fla, 625. 

83 C.J. p 744 note 5. 

Fxesnmption of fact 
The presumption is not a pre¬ 
sumption of law; it is a presump¬ 
tion of fact only,—State v. Peck, 261 
P, 779, 146 Wash. 101, followed in 
State v, Christoph, 265 P, 1119, 147 
Wash, 69'S—State v, Bossio, 222 P, 
467, 128 Wash. 156—State v. Brown, 
209 P. 855, 121 Wash, 371. 

'78, Conn.—State v. Cunningham, 25 
Conn. 195. 

Wash.—State v. Meyers, 210 P. 4, 
121 Wash. 579, 

SxLfflciexLcy to sustain conviction 
Unless overcome by opposing evi¬ 
dence, the presumption prevails over 
presumption of innocence and is suf¬ 
ficient to sustain conviction. 

Wa.—Smith v. Commonwealth, 30 S. 
E.2d 2-6, 182 Va. 585, Id'S A.L.R, 
1150—Powers v. Commonwealth, 
30 S.E.2d 22, 182 Va. 669—Miller 
V. Commonwealth, ’3 S.E.2d 343, 172 
Va. 639. 

Wash.—State v. Peck, 261 P. 779, 146 
Wash. 101, followed in State v. 
•Christoph, 265 P. 1119, 147 Wash. 
698. 

•70. Cal.—Ex parte Parr, 288 P. 852, 
106 Cal.App. 95. 

Iowa.—State v. B^rtinelll, 168 N.W. 

121, I'SS Iowa 1143. 

.S.D.—State v. Thieme, 224 N.W. 228, 
54 S.D. 611, followed in State v. 
Dean, 244 N.W. 343, 60 S.D. 280, 
and State v. Henzlik, 244 N.W. 
346, 60 S.D. 299. 

::80. Fla.—Shelton v. Coleman, 187 
So. 2>66, 136 Fla. 625, 

Pa.—Corpus Juris cited in Common¬ 
wealth V. Berdenella, 136 A. 791, 
79-3, 288 Pa. olO. 

"Va.—Smith v. Commonwealth, 30 S. 


E.2d 26. 182 Va, 585, 153 A.L.R. 
1150—Powers v. Commonwealth. 
30 S.E.2d 22, 182 Va. 669—Miller v. 
Commonwealth, 2 S.E.2d 343, 172 
Va. 639—Harris v. Commonwealth. 
170 S.E. 717. 161 Va. 1028. 
Wash.—State v. Peck. 261 P. 779, 146 
Wash. 101, follow- d In State v. 
Christoph, 265 P. 1119, 147 Wash. 
69S. 

33 C.J. p 744 note 8. 

81. Ala.—Brown v. State, 86 So. 214, 
17 Ala..\pp. 414. 

33 C.J. p 744 note 10. 

82. Kv.—Williams v. Common¬ 

wealth, 298 S.W. 939, 221 Ky. 354. 

83. Ky.—^Williams v. Common¬ 

wealth, supra—Tewmy v. Com¬ 
monwealth, 267 S.W. 1087, 206 Ky. 
5-22. 

84. Kv.—Vinson v. Commonwealth, 

293 S.W, 984, 219 Ky. 482. 

85. Ky.—^Williams v. Common¬ 

wealth, 298 S.W, 939, 221 Ky. 354. 

88. Neb.—Blevins v. State, 190 N.W. 
489, 109 Neb, 183. 

87. Neb.—Blevins v. State, supra. 

88. Conn.—State v. Hosier, 25 Conn. 
40. 

Ky.—Adams Express Co. v. Com¬ 
monwealth, 198 S.W. 536. 178 Ky. 
59. 

83. U.S.—U. S. V, Brunett, D C.Mo., 
53 P.2d 219—Romano v. U. S., C.C. 
A.N.Y., 9 P.2d 522. 

Ala,—Walls v. State, 198 So. 151, 29 
Ala,App. 466, certiorari denied 198 
So. 153, 240 Ala. 148—McPherson 
V. State, 19$ So. 739, 29 Ala,App. 
278, certiorari denied 196 So. 741, 
239 Ala. 641—Benton v. State, 136 
So. 428, 24 Ala,App. 441—Williams 
V. State, 116 So. 413, 22 Ala.App. 
425—Scott V. State, 102 So. 152, 
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20 Ala.App. 360—Ammons v. State, 
101 So. 511, 20 Ala..A.pp. 283—Daw¬ 
kins V. State, 98 So. 492, 19 Ala. 
App. 501. 

Ark.—McNutt v. State, 260 S.W. 393, 
163 Ark. 44 1. 

Fla.—Kennedy v. State, 191 So. 193, 
140 Fla. 124. 

Tnd.—Gavin v. State. 154 N.E. 872, 
199 Ind. 38. 

Mo.—State v. Napier, App., 295 S.W. 
808. 

Okl.—Hill V. State. 137 P.?d 261, 76 
Okl.Cr. 371—Crouse v. S^-ate, 263 
P. 681, .39 O'^l Cr. 127—Rose v. 
State. 254 P. 509, 36 O’ll.Cr. 333— 
Roberts v. State, 232 P. 861, ‘29 
Okl Cr. 147. 

Pa.—Commonwealth v. Pinch, '80 Pa. 
I?uper. 38$. 

S.C.—State V. Burns, 130 S.E. 641, 
133 S.C. 2.38. 

Tex.—Bloss V. State, 75 S.W.2d 694, 
127 Tex.Cr. 216—Templin v. State, 
68 S.W.2d 82-3, 123 Tex.Cr. 336— 
Wooldridge v. State, 51 S.W.2d 727, 
121 Tex.Cr. 255—Blackstock v. 
S*ate, 29 S.W.2d 365, 115 Tex.Cr. 
284—Kyle v. State, 270 S.W. 1020, 
99 Tex.Cr. 654. 

Utah.—State v. Kallas, 94 P.2d 414, 
97 Utah 4 92. 

Va.—Charles v. Commonwealth, 34 S. 
E.2d 136, 184 Va. 63—Willson v. 
Commonwealth, 168 S.E. 344, 160 
Va. 913—King v. Commonwealth, 
151 S.E. 154, 153 Va. 974. 

Wash.—State v. Rouw, 286 P. 81, 
156 Wash. 198. 

33 C.J. p 744 note 22. 

Agency for corporation 

In prosecution against corporation 
and sales manager for selling prep¬ 
aration, compound, or substance for 
use in unlawfully manufacturing in¬ 
toxicating liquor, government must 
prove manager was corporation's 
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where it requires proof of a negative averment;^® 
but it is not required to prove the negative of a 
matter of defense which is peculiarly within the 
knowledge of accused nor is it required to prove 
facts which are legally presumed,or the commis¬ 
sion of other ofFcnses.^^ The burden of proving 
guilt is never shifted to accused,94 and the fact 
that a prima facie case is made out against ac¬ 
cused does not relieve the state of proving its case 
beyond a reasonable doubt.95 

(2) Matters of Defense in General 

Where the pros''Cutlon establishes a prima facie case 
against accused or shows facts which create a presump¬ 
tion of guilt against him, the burden of proving his mat¬ 
ters of defense is on accused. 

In accordance with the general rules relating to 
the burden of proof as to matters of defense in 
criminal prosecutions, where the prosecution estab¬ 
lishes a prima facie case against accused, or shows 
facts which create a presumption of guilt against 
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him, the burden of proving his matters of defense 
is on accused.96 The failure of accused to assume 
the burden of defense, however, does not as a mat¬ 
ter of law conclude him or forestall the verdict,97 
Rebutting presumption from possession. The pre¬ 
sumption of guilt arising from the unlawful pos¬ 
session of intoxicating liquor casts on accused the 
burden of rebutting such presumption by explain¬ 
ing his possession and proving that he did not com¬ 
mit the offense of having or keeping liquor for a 
purpose contrary to the provisions of the statute.98 

§ 340. Admissibility in General 

In accordance with the general criminal-law rules 
of evidence which apply, any competent evidence, wheth¬ 
er direct or circumstantial, which tends to prove or dis¬ 
prove any element of the offense charged is admissible 
on a trial for violation of a liquor law. 

Generally speaking, the same rules of evidence 
apply in cases involving the violation of the liquor 
laws as apply in all other criminal cases.99 Ac- 
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agent, acting within authority.—U. S. 
V. Brunett, D.C.Mo., 63 F;2d 219. 

90. Wash.—City of Spokane v. 

Karlsten. 242 P. 389, 137 Wash. 
414. 

33 C.J. p 745 note 23. 

91. Miss.—Forbert v. State, 174 So. 
248, 179 Miss. 66. 

Mo.—State v. Naethlng, 300 S.W, 829, 
318 Mo. 531. 

Pa.—Commonwealth v. Pinch, 80 Pa. 
Super. 386. 

Tex.—Barnes v. State, 42 S.W. 2d 
1033, 118 Tex.Cr. 196. 

33 C.J. p 745 note 24. 

93. Tex.—Woods v. State, 151 S.W. 
296, 68 Tex.Cr. 105. 

93. U.S.—Mansbach v. U. S., C.C.A, 
N.J., 11 F.2d 221. 

94. Ala.—Scott v. State, 102 So. 162, 
20 Ala,App. 360. 

N.C.—State v. Davis, 1 S.E.2d 104, 
214 N.C. 7'S7. 

Okl.—Crouse v. State, 263 P. 681, 29 
Okl.Cr. 127. 

Pa.—Commonwealth v. Finch, 80 Pa. 
Super. 386. 

S.C.—State V. Burns, 130 S.E. 641, 
133 S.C. 238. 

Wash.—State v. Rouw, 286 P. 81, 156 
Wash. 198. 

Burden not on accused to prove in¬ 
nocence 

Tex.—Carrier v. State, 271 S.W. 38'3, 
99 Tex.Cr, 663. 

96. Ala.—Nugent v. State, 181 So. 
707, 28 Ala.App. 182, certiorari de¬ 
nied 181 So. 709, 236 Ala. 213, fol¬ 
lowed in Oldham v* State, 181 So. 
709, 28 Ala.App. 184, and Goad v. 
State, 181 So. 709, 28 Ala.App. 184 
—Barker v. State, 108 So. 914, 20 
Ala.App. 564. 

Me.—State v. Buckley, 133 A, 433 
125 Me. 301. 


N.C.—State v. Davis, 1 S.E.2d 104, 
214 N.C. 787. 

96. U.S.—Keith v. U. S., C.aAJCy.. 
11 F.2d 933. 

Del.—State v. Pantolome, 138 A. 401, 

3 W.W.Harr. 255. 

Ga.—Barfield v. State, 1 S.E.2d 47, 59 
Ga.App. 883. 

Kan.—State v. Cochran, 250 P. 1071, 
122 Kan. 182. 

N.Y.—People v. Willi, 179 N.Y.S. 542, 
109 Misc. 79, affirmed 184 N.Y.S. 
943. 

Okl —McCarty v. State, 296 P. 521, 50 
Okl.Cr. 80. i 

Pa.—Commonwealth v. Mazarella, 86 
Pa.Super. 382. 

Tex.—Lucas v. State, 114 S.W.2d 241, 
134 Tex,Cr. 87. 

Va.—Jennings v. Commonwealth, 156 
S.E. 394, 155 Va. 1075. 

33 C.J. p 746 notes 51, 53. 

Burden of proof as to particular 
matters of defense see infra § 374 
a. 

97. S.C.—State v. Burns, 130 S.E. 
641, 133 S.C. 238. 

93. Fla.—Reynolds v. State, 111 So. 
285, 92 Fla, 1028. 

Pa.—Commonwealth v. HefCernan, 12 
Pa.Dist. & Co. 331, affirmed 96 Pa. 
Super. 351. 

S.D.—State v. Thieme, 224 N.W. 228, 
54 S.D. 611, followed in State v. 
Dean, 244 N.W. 346, 60 S.D. 280, 
and State v. Honzlik, 244 N.W. 346, 
60 S.D. 299, 

W.Va.—State v. Zink, 128 S.E. 114, 
98 W.Va. 340. 

33 C.J. p 747 note 59. 

Presumptions from possession gen¬ 
erally see supra subdivision a (2) 
of this section. 

Wife 

It was incumbent on wife, in 
whose home whisky was found when 
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husband was absent, to explain its 
oresence.—State v. Prince, 162 S.E. 
777. 165 S.C. 115. 

National Prohibition Act 

(1) The presumption of unlawful 
possession arising under the Nation¬ 
al Prohibition Act cast on accused 
the burden of proving the legality 
of his possession. 

U.S.—Herter v. U. S.. €.C.A.Mont., 
33 P.2d 402, $5 A.L.R. 1240—Nunn 

V. U. S., C.C.A.Ariz.. 4 P.2d 380— 
Feinberg v. IT. S.. CC.A.C 0 I 0 ., 2 P. 
2d 955—Dillon v. TJ. S., C.C.A.N. 
Y., 279 F. 639. 

Pa.—Commonwealth v. Berdenella, 
136 A. 791, 288 Pa. 510. 

(2) The rule applied only where 
the jury were satisfi''d beyond rea¬ 
sonable doubt that accused was in 
possession.—Gunnoe v. U. S., C.C.A. 

W.Va,, 34 P.2d 12. 

I (3) The provision of the statute 
that 'khe burden of proof shall be 
upon the possessor in any action 
concerning the same,’" etc., applied 
to criminal prosecutions as well as 
to civil actions.—Mason v. U. S., C. 
C.A.I11., 1 F.2d 279, certiorari denied 
45 S.Ct. 97, 266 U.S. 611, 69 L.Ed. 
467—33 C.J. p 747 note 62. 

Contra U. S. v. Cleveland, D.C.Ala, 
281 P. '249. 

Statute inapplicable 
The provision of the statute that 
the burden of proof shall be on the 
possessor in any action to prove 
that liquor was lawfully acquired, 
possessed, and used, has been held 
not to apply to criminal prosecu¬ 
tions.—^Wynn v. Commonwealth, 249 
S.W. 783, 198 Ky. 644. 

9J. Ala.—Simpson v. State, 132 So. 
705, 24 Ala.App. 207—Bolton v. 
State, 10-8 So. 631, 21 Ala.App. 373 
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cordingly, subject to the general rules governing 
the admissibility of evidence in criminal cases, 
which are discussed in Criminal Law §§ 600-899, 
on a trial for a violation of a liquor law, any evi¬ 
dence is admissible on the part of the prosecution. 


which tends to prove any element of the offense 
charged,1 or on the part of accused, which tends to 
prove his matters of defense or disprove any ele¬ 
ment of the offense.2 Incompetent,^ immaterial,^ 
and irrelevant^ evidence is inadmissible. Rebuttal 


—^Barker v. State, 103 So. 914, 20 
Ala.App. 564—Ammons v. State. 

101 So. 511, 20 Ala.App. 283—Ber¬ 
ry V. State, 100 So. 922, 20 Ala.App. 
102—Dawkins v. State, 98 So. 492, 
19 Ala.App. 501. 

Ind.—Howard v. State, 141 N.EL 341, 
193 Ind. 599. 

Va.—Sprat ley r. Commonwealth, 152 
S.E. 362, 154 Va. 854. 

33 C.J. p 742 note 76. 

Particular facts see infra §§ 357-373. 
Particular offenses see infra §§ 342- 
836. 

Z. U.S.—Perris v. TJ. S., CC.A.Cal.. 
40 R2d 837—West v. U. S., CC.A. 
Wash.. 2 F.2a 201. 

Ala.—^T^nikerson v. State, 129 So. 722. 
221 Ala. 453—Otwftll v. City of 
Birmingham, 124 So. 406, 23 Ala. 
App. 299—Jackson v. City of Dem- 
opolls, 124 So. 401, 23 Ala.App. 288 
—Neely v. State, 103 So. 38$, 20 
Ala.App. 538—Winchester v. State, 

102 So. 535, 20 Ala.App. 243. 

Conn —State v. Maurisky, 129 A. 714t 

102 Conn. 634. 

Mo.—State v. Miller, App., 17 S.W.2a 
353. 

N.C.—State v. Hege, 140 S.E. «0. 194 
N.C, 626—State v. Thompson, 129 
S.E. 808, 190 N.C. 858. 

Okl.—Harmon v. State, 128 P.2d 237, 
75 Okl.Cr. 37. 

Pa.—Commonwealth v. Miller, 20 Pa, 
Dist. & Co. 579, 38 D«uph.Co. 360, 
reversed on other grounds 180 A. 
144, 118 Pa.Super. 68. 

R, !.—State v. Fish, 143 A. 604, 49 

R. I. 397. 

S. C.—State V. Home, 15*8 S.B. 498, 
160 S.C. 249. 

S.D.—State v. Danouette, 216 N.W. 
870, 52 S.D. 121. 

Tex.—Linthicum v. State, Qr., 116 S. 
W.2d 714—McGee v. State, 81 S. 
W.2d 683, 128 Tex.Cr. 456—Betts 
V. State. 70 S.W.2d 722, 128 Tex.Cr, 
235—Ross V. State, 24 S.W.2d 404, 
114 Tex.Cr. 127—Manies v. Stale, 4 
'S.W.2d 549, 110 Tex.Cr. 176—Yar¬ 
borough V. State, 273 S.W. 842, 100 
Tex.Cr. 480—Lindsey v. State, 265 

S. W. 162, 98 Tex.Cr. 173. 

33 C.J. p 749 note 89. 

llCatters not affeoting admlssihUity 
. Whether place of sale to witness 
was residence of accused does not 
affect admissibility of witness' state¬ 
ment that he learned where accused 
lived from ferryman about a mile 
from place of sale, gravamen of of¬ 
fense being the sale, not place there¬ 
of.—State V. Pearson, 108 So. 661, 161 
La. 332. 

2 . Ala.—^Llger v. State, 188 So. 693, 
28 Ala.App. (504, 


K.an.—State v. Denning, 291 P. 761, 
131 Kan. 313. 

Tex.—English v. State, Cr., 63 S.W. 
2d 547—Maladin v. State. 58 S.W. 
2d 91. 123 Tex.Cr. 77—Funston v. 
State, 38 S.W.2d 335, 117 Tex.Cr. 
185—Roberts v. State, 27 S.W.2d 
159, 115 Tex.Cr. 431—Morgan v. 
State, 21 S.W.2d 670, 113 Tex.Cr. 
342—Haley v. State, 2 S.W.2d 259, 
108 Tex.Cr. 611—Davis v. State. 
280 S.W. 779. 103 Tex.Cr. 98—Reid 

V. State. 271 S.\V. 626. 100 Tex.Cr. 
612—Briater v. State, 262 S.W. 82. 
97 Tex.Cr. -39.5. 

33 C.J. p 749 note 90. 

Rules applied to evidence of particu¬ 
lar matters of defense see infra § 
374 b. 

Svidenoe held inadmissible 
U.S.—Godsey v. U. S., C.C.A.Tenn.. 
17 P.2d 877—Diaz v. U. S., C.C.A. 
Puerto Rico, 15 F.2d 369—Hover- 
male V. U. S.. C.C.A.W.Va., 5 F.2d 
586. 

Ala.—Thomasson v. State, 110 So. 
563, 21 Ala.App. 562, certiorari de¬ 
nied 110 So. 684. 215 Ala. 315— 
Self V. State, 107 So. 719, 21 Ala. 
App. 304—Rock V. State, 100 So. 
455, 20 Ala.App. 17. 

Ark.—Smith v. State. 34 S.W.2d 1083, 
183 Ark. 99—Walbert v. State, 2 S. 

W. 2d 17, 176 Ark. 173. 

Colo.—Roark v. People, 244 P, 909, 
79 Colo. 181. 

La.—State v. McCrary, 115 So. 268, 
164 La. 1057. 

Mass.—Commonwealth v. Brennan, 
159 N.E. 633, 262 Mass. 180. 

Mo.—State v. Suter, App., 294 S.W. 
448. 

S.D.—State v. Lanouette, 216 N.W. 
870, 52 S.D. 121. 

Tex.—Jackson v. State, 118 S.W.2d 
313, 135 Tex.Cr. 140—Funston v. 
State, 38 S.W.2d 335, 117 Tex.Cr. 
185—Jackson v. State, 280 S.W. 
1079, 103 Tex.Cr. 678—Chandler v. 
State, 280 S.W. 817, 10$ Tex.Cr. 
311—Britten v. State. 274 S.W. 14 7, 
101 Tex.Cr. 28—Calvin v. State, 
261 S.W. 684. 97 Tex.Cr. 257— 
Black V, State, 255 S.W, 731, 96 
Tex.Cr. 56. 

Vt—State V. Dropolski, 136 A. 835, 
100 Vt. 259. 

Va.—^Hall V. Commonwealth, 130 S.E. 
416, 143 Va. 554. 

Wash.—State v. Vennum, 272 P. 62, 
149 Wash. 870. 

33 C.J. p 749 note 90 [b]. 

3. N.H.—State v. Giles, 125 A. 682, 
81 N.H. 328. 

Tenn.—Elliott v. State, 116 S.W.2d 
1009, 178 Tenn. 203. 
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Evidence wrongfully obtained see 
Criminal Law § 657. 

4L U.S.—Durkin v. U. S., C.C.A. 
Mass., 62 P.2d 305—Burnstein v. U. 
S., C.C.A.Cal., 55 P.2d 599, certio¬ 
rari denied 52 S Ct. 503, 2S6 U.S. 
650. 76 L.Ed. 1286—English v. U. 
S., C.C.A,Colo., 30 P.2d 518. 

Ala.—Gann v. State, 112 So. 178, 22 
Ala.App. 65—Casteel v. City of De¬ 
catur. 109 So. 571 (first case), 21 
Ala. App. 337, reversed on other 
grounds 109 So. 571 (second case), 
215 Ala. 4—Mandell v. State, 108 
So. 635, 21 Ala.App. 404—Russell 
V. State, 101 So. 71, 20 AlaApp. 68 
—Connor v. State, 98 So. 482, 19 
AlaApp. 44 4, certiorari denied Ex 
parte Connor. 98 So. 483, 210 Ala 
505. 

Iowa.—State v. Bradley, 3 N.W.2d 
133, 231 Iowa 1112. 

Ky.—Vanover v. Commonwealth, 261 
S.W. 604, 202 Ky. 813. 

Me.—State v. Rist, 154 A. 178, 130 
Me. 163. 

Minn.—State v. McBride, 9 N.W.2d 
416, 215 Minn. 123. 

Mo.—State v. Knight, 296 S.W. 367. 

N.D.—State v. Grams, 259 N.W. 86, 
65 N. D. 4 00—State v. Greiner, 207 
N.W. 226, 53 N.D. 658—State v. 
Schuck, 201 N.W. 342, 61 N.D. 
875. 

S.C.—State V. Holley, 134 S.E. 213, 
136 S.C. 63. 

Tex.—Jones v. State, 69 S.W.2d 774, 
125 Tex.Cr. 615—Ross v. State, 282 
S.W. 221, 103 Tex.Cr. 658. 

Wis.—Schwartz v. State, 212 N.W. 
684, 192 Wis. 414. 

33 C.J. p 749 note 89 [a]. 

5. U.S.—Melendez v. U. S., C.C.A. 
Puerto Rico, 15 F.2d 770. 

Ala—Drinkard v. State, 162 So. 412, 
25 AlaApp. 475—Densmore v. 
State. 141 So. 914, 25 AlaApp. 133 
—Tidwell v. State, 108 So, 76, 21 
AlaApp. 315—Horton v. -State, 101 
So. 527, 20 AlaApp. 224, certiorari 
denied Ex parte Horton, 101 So. 
528, 211 Ala 614—Plum v. State, 
101 So. 310, 20 AlaApp. 196—Bris- 
entdine v. State, 97 So. 254, 19 Ala 
App. 356. 

Ind.—Money v. State, 170 N.E. 89, 91 
Ind.App. 78. 

Ky.—Vanover v. Commonwealth, 261 
S.W. 604, 202 Ky. 613. 

La—State ▼. Phillips, 106 So. 375, 
169 La 903, 

Me.—State v. Rist, 164 A. 178, 130 
Me. 163. 

N.D.—State v. Grams, 259 N.W. 86, 
65 N.D. 400. 

Or.—State v. Patrick, 282 P. 233, 131 
Or. 209. 
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evidence should be reasonable in point of titne.^ 

Circumstantial evidence. As in other criminal 
cases, evidence is admissible as to relevant and ma¬ 
terial circumstances, existing at or about the time 
of the offense charged, which tend to show such 
offense and connect accused therewith.^ 


§ 341. Weight and Sufficiency in General 

in accordance with rules applicable to criminal pros¬ 
ecutions generally, the guilt of one accused of the vlola- 

"Tex.—Singleton v. State, Cr., 179 S. 

W.2d 564—Nabors v. State, 177 S. 

W.2d 267, 146 Te)LCr. 613—Wilson 
V. State, 271 S,W. 104, 99 Tex.Cr. 

561. 

Wis.—City of Madison v. Pendleton. 

17 N.W.2d 580, 246 Wls. 436. 

33 CJ. p 749 note 89 [a]. 

<lro88-exa3nlxiation held properly re¬ 
fused 

III.—City of West Frankfort v. Pel- 
legrene, 243 Ill.App, 457, error dis¬ 
missed 138 N.E. 354, 327 Ill. 218. 

. 0 , Ky.—Bell v. Commonwealth, 293 
S.\V. 955. 219 Ky. 444. 

• 7 . U.S.—Salerno v. U. S., CC.A.Neb., 

61 F.2d 419. 

Ala.—Wllkerson v. State, 120 So. 

465, 23 Ala.App. ‘53—Stephens v. 

State, 118 So. 231, 22 Ala.App. 533. 
certiorari denied 118 So, 232, 218 
Ala. 163—.Adams v. State, 115 So. 

862, 22 Ala.App. 310, certiorari de¬ 
nied 115 So, 863. 217 Ala. 273— 

Armstrong v. State, 103 So. 388, 20 
AIa.App. 546—Peek v. State, 97 So. 

374, 19 Ala.App. 370. 

Ark.—Conley v. State, 3 S.W,2d 
176 Ark. 654. 

<3a.—West V. State, 22 S.E.2d 115, 68 I 
Ga.App. 56. I 

IlL—^People V. Tate, 146 N.E. 487, 

316 111. 52. 

fowa.—State v, Smalley, 233 N.W. 53, 

211 Iowa 109—Sute v. Campbell, 

223 N.W. 22. 209 Iowa 519, 

—State V. Rhyne, 147 S.E. 742, 

197 N.a 146. 

N,I>.—Slate V. Kirsch, 268 N.W. 473, 

66 N.D. 626. 

Or.—State v. Broom, 285 P. 817, 132 
Or. 363—State v. Broom, 249 P. 

361. 119 Or. 469. 

Tex.—^Dossey v. State, 26 S.W.2d 265, 

114 Tex.Cr. 524—Cnire v. State, 25 
S.W.2d 875, 114 Tex.Cr. 450, 68 A.L. 

R. 1186—Cooke v. State, 24 S.W.2d 
4’27, 114 Tex.Cr. 35—Wooten v. 

State, Cr., 13 S.W.2d 87, 111 Tex, 

Or. 226—^King v. State, 282 S.W. 

220, 108 Tex.Cr. 679—Kelly v. 

State, 2'78 S.W, 449, 102 Tex.Cr. 

398—Smalley y. State, 271 S.W. 

909, 100 Tex.Cr. 128—GLatson v. 

State. 254 S.W. 932, 95 Tex,Cr. 602. 

Va.—^Hall V. Commonwealth, 133 S. 

B, 683, 145 Va. $13. 

Wash.—State v. Bashor, 27 P.2d 131, 

175 Wa^ 230. 

33 C.J. p 751 note Ih 
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tion of a liquor law must be established beyond a rea¬ 
sonable doubt, but circumstantial evidence may be suf¬ 
ficient to convict. 

The rule applicable to the quantum of proof and 
reasonable doubt in prosecutions for violation of 
liquor laws is the same as in other criminal cases,^ 
and in accordance with the rule as to crimes gener¬ 
ally, the guilt of one accused of the violation of 
a liquor law must be established beyond a reason¬ 
able doubt,9 and evidence giving rise to a mere con¬ 
jecture or suspicion of guilt is not sufficient to war- 

Ga.—Ridley v. State, 19 S.E2d 51, 66 
Ga.App. 658—Ogletree v. State, 16 
S.E.2d 882. 66 Ga.App. 49—Wright 
V. State, 191 So. 187, 55 Ga.App. 
677—Roberts v. State. 174 S.E. 172, 

49 Ga.-App. 108—Yarbrough v. 
State. 171 SE. 879, 48 Ga.App. 64 
—Lamb v. State, 136 S.E. 331, 36 
Ga..App. 306—Floyd v. State, 135 
S.E. 516, 36 Ga.App. 128—Tenney 
V. State, 135 S.E. 495, 36 Ga.App. 
129—Spivey v. State. 134 S.E. 186, 

35 Ga.App. 581—Fader v. State, 
127 S.E. -172. 33 Ga.App. 593—Law- 
son V. State. 123 S.E. 93, 31 Ga. 
App. 764—.Anderson v. State, 118 
S.E. 595, 30 Ga.App. 605—Martin 

V. State, 117 S.E. 821, 30 Ga.App. 
343. 

Ind.—Sanford v. State, 152 N.E. 814, 
198 Ind. 198. 

Iowa.—State v. Cambridge, 250 N. 

W. 731, 216 Iowa 1422—State v. 
Plew, 223 N.W. 362. 207 Iowa 624— 
State V. Hillman, 204 N.W. 248, 200 
Iowa 320—State v. Ling, 199 N.W. 
2*85, 198 Iowa 598. 

Kan.—'Srate v. Turner, 278 P. 68, 128 
Kan. 376—State v. Rausch, 276 P. 
799, 128 K%n, 291—State v. Beard, 
274 P. 199, 127 Kan. 640—State v. 
Nelson, 260 P. 611, 124 Kan, 429— 
State V. Logue, 223 F. 482, 115 
Kan. 391. 

Ky.—Buhrle v. Commonwealth, 265 
S.W. 22, 204 Ky. 651. 

Mo.—State v. Tallo, 274 S.W. 466, 
368 Mo. 584. 

N.D.—State v. Parker, 241 N.W. 299. 
61 N.D. 785—State v. Lacy, 212 N. 
W. 442, 65 N.D. 83. 

OkL—Warren v. State, 14 P.2d 240, 
64 OkLCr. 52—Walton v. State, 240 
. P. 666, 32 Okl.Cr. 342—Scheffe v. 
State, 238 P. 510, 31 Okl.Cr. 233— 
Browder v. State, 180 P, 571, 16 
Okl.Cr. 43, 

Pa.—Commonwealth v. ReDavid, 
Quar.Sess., 32 Del.Co. 182—Com¬ 
monwealth V, Carpenter, Quar. 
Sess., 25 Wash.Co. 70. 

S.D.—State v. Kramer, 206 N.W. 468, 
.49 S.D. 66. 

Tex.—^Austin v. State, 146 S.W,2d 
990, 141 Tex.€r. 1—Wooldridge v. 
State, 126 S.W.2d 650, 136 Tex,Cr. 
564. 

Va.—Carr v. Commonwealth, 128 S. 
B. 454, 142 Va. 602—Hagy v. Com¬ 
monwealth, 123 <S.E. 331, 139 Va. 
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Connecting accused with unlawful 
acts in general see infra § 360. 

8. Okl.—Youngblood v. State, 240 
P. 140, 32 OkLOr. 106. 

Ind.—Howard v. State, 141 N.E. 341, 
193 Ind. 599. 

Testimony of detective, paid Inform¬ 
ers, or police see Criminal Law § 
905 a. 

Weight and sufficiency of evidence of 
particular; 

Facts see infra 5§ 357-373. 

Offenses see Infra §§ 342-356. 

9. Ala.—Rungan v. State, 146 So. 
171, 25 Ala.App. 287—Gipson v. 
State. 107 So. 327, 21 Ala,App. 277 
—Hobdy V. State, 100 So. 571, 20 
Ala.App. 44. 

Ill.—People V. Poster, 250 IlL App. 
520. 

Ohio.-r-Bums v. City of Columbus, 13 
Ohio N,P.,N.S.. 508—State v. Fritz. 
11 Ohio N.P.,N..S.. 138. 

S.C.—Corpus Juris cited la State v. 
Bums, 130 S.E. 641, 644, 133 S.C. 
238. 

Va.—Dixon v. Commonwealth, 173 S.'l 
E, 521, 162 Va. 798. 

33 C.J. p 756 note 58. 

Evidence held sufficient to support' 
conviction 

U.S.—U. S. V, Vanco, C.CA.I11., 131 
P.2d 123—U. S. V. Wilson, D.C. 
Wash., 59 P.2d 97—Leoni v. U. S.. 
C.C.A.I11., 54 F.2d 630—Ferracane 
V. U. S.. C.C.A.Ind., 47 F.2d 677. 
Ala.—King v. State, 19 So. 2d 544, 31 
Ala.App. 513, certiorari denied 19 
So.2d 545, 246 Ala. 192—^Elason v. 
State, 14 So.2d 255, 31 Ala.App. 
212—Harrison v. State, 4 So. 2d 
516, 30 Ala.App. 300—Ledbetter v. 
State, 173 So. 647, 27 Ala.App. 395. 
certiorari denied 173 So. 643, 234 
Ala. 74—^Howard v. State, 153 So. 
781. 26 Ala.App. 103—Gilbert v. 

I State, 142 So. 682, 25 Ala.App. 169 
—Bouyer v. State, 133 So. 59, 24 
Ala.App, 170, certiorari denied 133 
So. 60, 222 Ala. 508—White v. 
State, 115 So. 418, 22 Ala.App. 324 
—^Kennedy v. Town of Oxford, 112 
So. 813, 22 Ala.App. 77, certiorari 
denied 112 So. 815, 216 Ala. 206— 
McGrew v. State, 107 So. 328, 21 
Ala.App. 266—Little v. State, 106 
So. 69, 21 Ala.App. 128—Brown v. 
State, 98 So. $53, 19 AlaApp. 524. 
Ark.—^Tyra v. State, 90 S.W.2d 60-6, 
192 Ark. 192. 
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rant a conviction.^® The evidence must cover the 
various elements of the offense^^ and, as stated in¬ 
fra § 360 c, show accused's connection with its com¬ 
mission. 

In a quasi-criminal proceeding, such as a prose¬ 
cution for violation of a municipal ordinance, proof 
of guilt beyond a reasonable doubt is not required.^2 

Circumstantial ezfidcnce. A conviction for a vio¬ 
lation of the liquor laws may be supported by cir¬ 
cumstantial evidence alone, if it is sufficient to sat¬ 
isfy the jury beyond a reasonable doubt.i3 Even 
where the defense is supported by the positive tes¬ 
timony of witnesses, there may be circumstantial 
evidence strong enough to overcome such testi¬ 
mony and to warrant a conviction,14 but slight cir¬ 
cumstantial evidence is insufficient for this pur¬ 


pose.i5 To warrant a conviction on it alone, cir¬ 
cumstantial evidence must be sufficient to exclude 
every reasonable hypothesis save that of guilt.i® 
It has been held, however, that a degree of evi¬ 
dence, circumstantial and insufficient to convict of 
other offenses, may be sufficient to show the of¬ 
fense of having intoxicating liquors in possession 
for unlawful sale.!*^ 

Prlma facie evidence. In some jurisdictions there 
are, or at times have been, statutes making particu¬ 
lar matters prima facie evidence of certain facts in 
prosecutions for violations of the liquor laws.i® 
Such statutes mean that evidence of the matters 
specified, if not rebutted and if credited by the jury, 
is sufficient to establish the fact in question,i® but 
they do not relieve the prosecution of the burd.en 
of proving the fact beyond a reasonable doubt,2® 


574—^Witcher v. Commonwealth, 
117 S.B. 679, f36 Va. 693. 

Wash.—State v. Segar, 20 P.2d 19 
172 Wash. 272—State v. Powell 
297 P. 160, 161 Wash. 514—State v 
Bowen, 272 P. 48, 150 Wash. 136. 
modified on other grounds 2 SO P. 
490, 164 Wash. 23—State v. Ron¬ 
deau, 269 P. 3, 148 Wash. 402. 

Wis,—O'Leary v. State, 220 N.W. 

231, 196 Wis. 442. 

33 C*J. p 756 note 58 [aj. 

Evidence held insufflclent 
(1) To support conviction. 

Ala.—Webb v. State, 166 So. 438, 
first case, 27 Ala.App. 100—Webb 
V, State, 166 So. 438, second case, 
27 Ala.Ai»p. 107—Lashley v. State, 
141 So. 717, 25 Ala.App. 115—Wil¬ 
liams V. State, 116 So. 413, 22 Ala. 
App. 425—Killian v. State, 116 So. 
899, 22 Ala.App. 359, certiorari de¬ 
nied 116 So. 899, 217 Ala. 517— 
Vinson v. State, 113 So. 86, 22 Ala. 
App. 112—.Mien v. State, 104 So. 
<867, 21 Ala.App. 23. 

Ga.—^Willlnms v. City of Atlanta, 6 
SB.2d 915, 61 Ga.App. 577—M».- 
Collum V. State, 120 S.E. 557, 31 
Ga.App. 191, 

Pa.—Commonwealth v. Boyd, Quar. 
Sess., 32 Dol Co. 327—Common¬ 
wealth V. ReDavid, Quar.Sess., 32 
Del.Co. 182. 

S.C.—State V. Smith, 131 S.E. 767, 
134 S.C. 72. 

Tex.—Ciawford v. State, 169 S.W.2d 
719, 145 Tex.Cr. 497—Potter v. 

State, 140 S.W.2d 180, 139 Tex,Cr. 
302—Potter v. State, 140 S.W.2d 
175, 139 Tex.Cr. 301. 

Wash.—State v. Hurlbert, 279 P. 123, 
153 Wash. 60. 

W.Va.—State v. Ison, 139 S.E, 704, 
104 W.Va. 217. 

33 C.J. p 756 note 68 [b]. 

<2) To put burden on accused.— 
Martin v. Commonwealth, 100 S.E. 
S36, 126 Va. 715. 

(3) To establish that accused 


waived constitutional rights in re¬ 
spect of search of premises.—^Wak- 
kuri V. U. S., C.C.A.Mich.. 67 F.2d 
844. 

Eodltire of accused to give reason- 
abl3 explanation of his conduct will 
not sustain conviction, but are mere¬ 
ly matters for consideration of ju*'y 
—Dixon v. Commonwealth, 173 S.E 
521, 162 Va. 798. 

10. Ala.—Parsons v. State, 104 So. 
556, 20 A1a.App. 615. 

33 C.J. p 756 note 59. 

11. Ala.—Huckabaa v. State, 111 
So. 202, 23 Ala..4pp. 333, fonowed 
in Weaver v. State, 131 So. 927, 24 
Ala,App. 694. 

33 C.J. p 756 note 60. 

Scienter 

Ala.—Gilbert v. State, 142 So. 682, 25 
Ala,App. 169—Huckabaa v. State. 
125 So. 202, 23 Ala.App. 333, fol¬ 
lowed in Weaver v. State, 131 So. 
927, 24 Ala.App. 694. 

Corpus delicti 

(1) Corpus delicti must be proved 
in intoxicating liquor prosecutions 
beyond reasonable doubt, as in other 
criminal cases.—Murphy v. State, 
115 So. 771, 22 Ala.App. 370. 

(2) Evidence that officers found 
whisky under pillar of home of ac¬ 
cused and closely adjacent to house 
established corpus delicti of offense 
of violating prohibition laws.-Mc- 
Gee V. State, 145 So. 587, 25 Ala.App. 
305. 

12. Minn.—City of St. Paul v. Kee- 
ley, 260 N.W. 357. 194 Minn. 386. 

Evidence lield sufficient to sustain 
conviction 

Minn.—City of St. Paul v. Keeley, 
supra. 

13. Ala.—Green v. State, 18 So. 2d 

872, 31 Ala.App. 359—Fisher v. 

State, 185 So. 913, 28 Ala.App. 410 
—Klrtland v. State, 172 So. 6'80, 
27 Ala.App. 376. i 
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Ky.—Hudson v. Commonwealth, 283 
S.W. 1034, 214 Ky. 578—Yopp v. 
Conimonwealth, 261 S.W. 261, 202 
Ky. 716. 

Me.“-State v. Roy, 148 A. 144, 128 
Me. 415. 

Mont.—State v. Griffin, 251 P. 143, 77 
Mont. 382. 

Ohio.—Antorzek v. City of Lake- 
wood, 165 N.E. 740, 31 Ohio App. 
417. 

Wash.—State v. Willis, 279 P. 678, 
153 Wash. 323. 

33 C.J. p 757 note 71. 

14. Neb.—Bilz v. State, 170 N.W. 
167, 103 Neb. 15. 

33 C.J. p 757 note 72. 

15. Ga.—Leeth v. State, 144 S.B. 
133, 38 Ga.App. 353. 

Ind.—Howard v. State, 141 N.E. 341, 
193 Ind. 599. 

Okl.—Silva V. State, 141 P. 235, 11 
Okl.Cr. 12. 

18. Ga.—McGhee v. State, 143 S.E. 
125, 38 Ga.App. 144—Dillard v. 

State, 142 S.B. 673, 38 Ga..\pp. 35— 
Jacobs v. State, 139 S.E. 160, 37 
Ga.App. 159. 

Ky.—Yopp v. Commonwealth, 261 S. 

W. 251, 202 Ky. 716. 

33 C.J. p 757 note 74. 

17. Ky.—Lemon v. Commonwealth, 
188 S.W. 858, 171 Ky. 822. 

18. N.H.—State v. Johnson, 123 A. 
825, 81 N.H. 242. 

Tex.—Broyles v. State, 7 S.W.2d 655, 
10 Tex.Cr. 77. 

33 C.J. p 757 note 76. 

Particular statutes see infra §§ 357- 
373. 

19. Okl.—Robinson v. State, 108 P. 
2d 196, 71 Okl.Cr. 75. 

33 C.J. p 757 note 77. 

As applied to statute making posses¬ 
sion prima facie evidence of un¬ 
lawful intent see Infra § 363 d (2). 

20. N.C.—State v. Russell, '80 S.E. 
66, 164 N.C, 482—State v. Bar- 
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nor do they obligate the jury to convict.^i 

Matters of defense. Defenses set up by accused 
must be sustained by such evidence as is sufficient 
in criminal prosecutions generally.22 Accused's 
burden is discharged by evidence sufficient to raise 
in the minds of the jury a reasonable doubt on the 
issue but the possessor of intoxicating liquor is 
not required to introduce evidence sufficient to raise 
a reasonable doubt to overcome the statutory pre¬ 
sumption of possession for unlawful sale.24 The 
boldness of accused in acknowledging, to searching 
officers, the presence of liquor in his house and in 
telling them where it was is not conclusive of his 

innocence.25 

§ 342. Rules Applied to Evidence of Particu¬ 
lar Offenses 

As discussed infra §§ 343-356, the general rules 
considered supra §§ 339-341 have been applied to 
evidence of particular violations of the liquor laws. 

Examine Pocket Parts for later cases. 

§ 343. -Being Common Seller 

In a prosecution for being a common seller of in¬ 
toxicating liquors without a license, irrelevant evidence 
is inadmissible, but circumstantial evidence may be suf¬ 
ficient to convict. 

In a prosecution for being a common seller of 
intoxicating liquors without a license, evidence that 
accused kept a public house, and had on it an inn¬ 
keeper’s sign, is irrelevant and inadmissible.^^ The 
sales necessary to show the offense need not be 


proved by the direct testimony of witnesses, but 
may be established by well combined circumstantial 

evidence.27 

§ 344. - Carrying on Business 

Competent evldsnce tending to prove the offense, 
or that sales made were legal, is admissible In a pros¬ 
ecution for carrying on the business of selling intox¬ 
icating liquor In violation of law. To sustain a convic¬ 
tion, the evidence must show that the accused engaged 
in the business and made at least two sales. 

In a prosecution for engaging in, pursuing, or 
carrying on the business of selling intoxicating liq¬ 
uors in violation of law, competent evidence tending 
to prove the commission of the offense,2S such as 
evidence of sales^^ or soliciting sales,30 is admis¬ 
sible. Evidence offered by accused to show that the 
sales made by him were legal should be received.^^ 

Weight and stifficiency. Under the statutes de¬ 
fining and relating to the offense of engaging in, 
pursuing, or carrying on, the business of selling in¬ 
toxicating liquors in violation of law, it is essen¬ 
tial to a conviction that the evidence show that ac¬ 
cused engaged in the business or occupation charged, 
and that he made at least two sales.^^ A distinction 
is drawn between the evidence necessary to con¬ 
vict of this offense and the evidence sufficient to 
warrant a conviction of selling intoxicating liquors 
unlawfully evidence of a single sale being suf¬ 
ficient, as discussed infra § 349 a (3), to justify a 
conviction of selling, but not of engaging in the 
business of selling.34 Evidence of two or more 
sales is an insufficient basis of a conviction when 
they are isolated salcs.^5 Qn the other hand, it 


rett. 50 S.R 506, 138 N.C. 630, 1 L. 

R. A...N.S., 626. 

21. Okl.—Sellers v. State, 149 P. 
1071. 11 O'll.Cr. 688. 

22. Ohio.—Effinffer v. State, 9 Ohio 
Cir.Ct. 376. 6 Ohio Cir.Dec. 717. 

Pa.—Commonwealth v. Pendergast, 
21 A. 12, 138 Pa. 633. 

23. Kan.—State v. Cochran, 250 P. 
1071, 122 Kan. 182. 

Tex.—Brown v. State, 278 S.W. 436. 
102 Tex.Cr. 522—Tro v. State, 274 

S. W. 634, 101 Tex.Cr. 185—Taylor 
V. State, 26S S.W. 754, 99 Tex.Cr. 
205. 

Zn prosecution for unlawful trans¬ 
portation 

(1) Accused is not required to 
prove the truth of hts affirmative 
defense, but is required only to pro¬ 
duce evidence establishing^ such 
facts as would leave in the minds of 
the jury a reasonable doubt as to its 
truth.—Clevenger v. State, 255 S.W. 
622, 96 Tex.Cr. 23. 

(2) It is Incumbent on accused to 
establish the lawfulness of the 


transportation, or of his purchase or 
possession of the liquor transported, 
by evidence sufficient to create a rea¬ 
sonable doubt.—Holmes v. State, 195 
P. 508. IS Okl.Cr. 415—33 Q.J. p 760 
note 10. 

24k. Wash.—State v. Rouw, 286 P, 
81, 156 Wash. 198. 

25. Ala.—Merriweather v. Tusca¬ 
loosa. 69 So. 258, 13 Ala.App. 651, 
certiorari denied 69 So. 1019, 193 
Ala. 678. 

23. Mass.—Commonwealth v. Mad¬ 
den, 1 Gray 486. 

27. Mass.—Commonwealth v. Pow- 
derly, 19 N.E, 781, 148 Mass. 457. 
33 C.J. P 769 note 4. 

Actual sales 

Continual and habitual sales of in¬ 
toxicating liquors, without a license, 
making one guilty of being a com¬ 
mon seller, may be proved without 
any evidence of actual sales, or by 
one or more sales, under accompany¬ 
ing circumstances.^—State v. Lament, 
127 A. 906, 124 Me. 267. 
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28. Tex,—Jackson v. State, 178 S- 
W. 521, 77 Tex.Cr. 347. 

33 C.J. p 770 note 13. 

23. Mich.—People v. Moore, 118 N. 

W. 742, 155 Mich. 107. 

Tex.—Mills V. State, 178 S.W. 367, 
77 Tex.Cr. 258. 

30. Tex.—Miller v. State, 161 S.W. 
128, 72 Tex.Cr. 151. 

31. Tex.—^Amonett v. State, 204 S. 
W. 438, 83 Tex.Cr. 587. 

32. Tex.—Young v. State, 198 S.W. 
148, 81 Tex.Cr. 656. 

33 C.J. p 769 note 6. 

Necessity of proof of business or oc¬ 
cupation of accused see infra § 
359 b. 

33. Tex.—Young v. State, 198 S.W. 
148, 81 Tex.Cr. 656—Gearheart v. 
State, 197 S.W. 187, 81 Tex.Cr. 540. 

34. Tex.—Young v. State, 198 S.W. 
148, 81 Tex.Cr. 656. 

33 CJ. p 769 note 9- 

35. Tex.—Young v. State, supra— 
Whitehead v. State, 147 S.W, 583, 
66 Tex.Cr. 482. 

33 C.J. p 769 note 10. 
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has been held that evidence of one sale is sufficient 
to warrant a conviction of the crime of engaging in 
the liquor traffic.^® In some cases the evidence has 
been held sufficient to support a conviction,^7 while 
in others it has been held insufficient.®® 

§ 345. -Keeping Place or Maintaining 

Nuisance 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

In a prosecution for keeping a place where intox¬ 
icating liquors are sold or for maintaining a liquor nuis¬ 
ance, the burden of proving the commission of the of¬ 
fense is on the state. Unlawful possession alone does 
not give rise to a presumption that the place of pos¬ 
session was a nuisance. 

In accordance with the general rule stated supra 
§ 339 b (1), the burden of proving the guilt of 
accused is on the state in a prosecution for main¬ 
taining a liquor nuisance or for keeping, conduct¬ 
ing, or maintaining a place where intoxicating liq¬ 
uors are sold or kept for sale.®® While it is held, 
sometimes by virtue of statute, that a keeping^® or 

36. N.D.—^State v. Panchuk, 207 N. 

W. 991, 63 N.D. 669. 

37. Ind.—Bailey v. State. 144 N.E. 

36. 194 Ind. 622. 

N^.D.—State v. Berenson, 260 N.W. 

256, 65 NT.D. 480—State v. Sanders, 

228 N.W. 190, 58 N.D. 773. 

Tex.—Gremillion v. State, 101 S.W. 

2d 560, 131 Tex.Cr. 583. 

33 aj. p 769 note 11. 

38. Tex,—Elam v. State, 220 S.W. 

332. 87 Tex.Cr. 190. 

33 C.J. p 770 note 12, 

39. Ind.—Gavin v. State, 154 N.B. 

872, 199 Ind. 38. 

Utah.—State v. Kallas, 94 P.2d 414, 

97 Utah 492. 

. 40. Iowa.—State v, Jarvis, 166 N. 

W. 61. 

33 C.J. p 770 note 23. 

41. Iowa.—State v. Jarvis, supra. 

42. Ind.—Eaton v. State, 116 N.E. 

329, 186 Ind. 167. 

Iowa.—State v. Jarvis. 165 li.W. 61, • 

Presumptions as to intent generally 
see infra } 363 a (2). 

43. Wash.—State v. Brumas, 296 P. 

1023, 161 Wash. 384—State v. Don¬ 
ohue. 250 P. 1000, 141 Wash, 146— 

State V. Lesh, 232 P. 302. 132 
Wash, 309—Slate v. Brown, 209 P. 

855, 121 Wash. 371. 

Presumptions from possession gen¬ 
erally see supra 8 339 a (2). 

44. U.S.—Brown v. U. S., CCjLS.0., 

6 F.2d 522. 

45. Wash.—State v. Harkness, 141 
P. 297. 136 Wash. 691. 

Admissibility ol evidence of knowl- 


sale^i of intoxicating liquor affords a presumption 
of a keeping with intent to sell, provided the keep¬ 
ing or sale was on the premises in question,^® un¬ 
lawful possession of liquor does not alone give rise 
to a presumption that the place where the liquor 
was found was a place maintained or conducted for 
the unlawful sale of intoxicating liquors.^® 

b. Admissibility 

In a prosecution for maintaining a liquor nuisance 
or keeping a place where Intoxicating liquors are sold 
or kept for sale, much latitude is permitted In prov¬ 
ing the nuisance and any facts which reasonably tend 
to prove the guilt of the accused are admissible in evi¬ 
dence. 

In a prosecution for maintaining a liquor nui¬ 
sance or for keeping, conducting, or maintaining a 
place where intoxicating liquors are sold or kept 
for sale, much latitude is permitted in proving the 
nuisance,and any facts and circumstances which 
reasonably tend to prove the purpose for which the 
place is operated are admissible.'*® Accordingly 
competent evidence tending to prove the commission 
of the offense is admissible,*® such as the admis¬ 
sions of accused,*^ and evidence of the presence,*® 


edge or Intent generally see infra 
§ 363 c. 

40. Iowa.—State v. Wilson, 206 N. 
W. 287. 

Kan.—Srate v. Story, 58 P.2d 1090. 
144 Kan. 262—State v. Ewing, 5 
P.2d 1110, 134 Kan. 391, 134 Kan. 
391. 

Okl,—Ponville v. State, 255 P, 591, 37 
Okl.Cr, 1. 

R.I.—State V. Germain, 132 A. 734, 
47 R.I. 269. 

Utah.—State v. Kallas, -84 P.2d 414, 
97 Utah 492. 

Wash.—State r. Anderson, 268 P. 
874, 148 Wash. 310, certiorari de¬ 
nied Kindlund v. State of Wash¬ 
ington, 49 S.Ct. 94, 278 U.S. 650, 
73 L«.Ed. 562—State v. Stamatis, 
241 P. 639, 137 Wash. 106. 

33 C.J. p 770 note 27. 

Evidence of payment of federal tax 
and internal revenue license see 
infra § 365. 

Arrest of bartender 

In prosecution of one operating 
soft drink parlor for keeping a place 
where whisky is unlawfully sold, 
stored, etc., proof of the arrest. In 
absence of accused, of his bartender, 
and finding in his possession of a 
quantity of liquor, was admissible, in 
view of evidence that, with knowl¬ 
edge of accused, it was so carried 
for purpose of sale.—^People v. Roth, 
200 N.W. 136, 228 Mich. 447. 

AJrrest of state’s witness 
Testimony as to the arrest of one 
of the state’s witnesses, two days 
prior to the raid, which resulted in 
the arrest of accused at a distance 
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several miles from accused's place of 
business, was admissible to cor¬ 
roborate the testimony of such wit¬ 
nesses that the liquor he had been 
drinking and which he had on him 
at the time of his arrest had been 
purchased at accused’s place of busi¬ 
ness.—State V. Bossio, 222 P, 467, 128 
Wash. 156. 

Remoteness 

Evidence that eleven months be¬ 
fore, on premises described In indict¬ 
ment for liquor nuisance, and within 
period covered thereby, accuse^ had 
been convicted of liquor violation, 
was admissible as not too remote.— 
State V. Shortwell, 139 A. 677, 126'. 
Me. 484. 

Corpus delicti could be proved by- 
evidence showing that premises^ 
were used for Illegal sale of alco¬ 
holic beverages and that accused 
maintained or assisted in maintain¬ 
ing the place, and that the place was 
a place in which the public resort.— 
State V. Kallas, 94 P.2d 414, 97 Utabi 
492. 

What occurred lu absence of accused 
In prosecution for maintaining 
nuisance, officer’s testimony regard¬ 
ing what took place on visit to house 
of accused in his absence is admissi¬ 
ble,—State V. Baranskl, 144 A. 400,. 
127 Me. 488. 

47- Iowa.—State v. Oleary, 66 N.W. 
724, -97 Iowa 413. 

Mass.—Commonwealth v. Line, 20 N- 
E. 697, 149 Mass. 65. 

48. U.S.—Pauzich v. U, B., aC.A^ 
Cah, 28« P. 871. 
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sak$,^9 attempts to purchase,5® and drinking,of 
intoxicating liquors on the premises, the surround- 
ing circumstances relating to the place,®* the fre¬ 
quency of visitors thereto,®* the congregation at the 
place of intoxicated®^ or drinking®® persons, the 
storage of liquor on adjacent lots,®® and the flight 
of customers on the approach of an officer.®^ So 
documentary evidence pertaining to purchases by 
the persons accused from liquor stores of unusually 
large purchases of liquor is competent circumstan¬ 
tial evidence.®® 

Facts held inadmissible in evidence include the 
refusal of accused at other times to sell or give 
away liquor;®* the amount of his weekly sales in 
the grocery business;®® the location of the place 


near a white school;®^ testimony of sales made in 
the place before accused took responsible control 
evidence as to the arrest of accused’s employer;®* 
evidence that another person some distance away 
was violating the liquor laws;®^ evidence of what 
officers found in rooms of the building other than 
those occupied by accused;®® and the granting of 
an injunction against the sale of liquors at the same 
place long after the commission of the offense in 
question.®® 

General reputation of place. It has been held 
that in a prosecution of this character evidence of 
the general reputation of the place or tenement 
kept by accused is not admissible,®'^ unless by stat¬ 
ute;®® but such evidence has been held admissi¬ 
ble,®* particularly, according to the decisions 


Iowa.—State v. Arluno, 268 N.W. 179, 
222 Iowa 1—State v. Shackleford. 
200 N.W. 192, 198 Iowa 752. 
Presence in another’s possession 
In prosecution for keeping place 
where whisky was unlawfully sold, 
possessed, stored, etc., proof of find¬ 
ing of gallon of moonshine whisky 
there, in possession of one other 
than accused, was admissible when 
there was evidence of accused’s 
knowledge that it was kept for sale. 
—People V. Roth, 200 N.W. 136, 228 
Mich, 447. 

49. U.S.—McDonough v, U. S., C.C 
A.Cal., 299 P. 30, motion for leave 
to file supplemental petition for 
rehearing denied 1 F.2d 147, and 
certiorari denied 45 S.Ct. 95, 266 
U.S. 613, 69 L.Ed. 468. 

Ala.—Mitchell v. State. 115 So. 149, 
22 Ala.App. 300. 

towa.—State v. Olson, 204 N.W. 278, 
200 Iowa €60. 

Wash.—State v, Stamatls, 241 P. 659, 
137 Wash. 106. 

Utah.—State v. Kallas, 94 P,2d 414, 
97 Utah 492. 

33 C.J. p 770 note 30. 

In absence of accused 
U.S.—West V. U. S.. C,C.AWasli,, 2 
P.2d 201. 

Okl.—Bordwine v. State, 122 P.2d 
39’S, 74 Okl.Cr. 24—Hazelwood v. 
State, 273 P. 1017, 42 Okl.Cr. 38. 
Wash.—State v. Lazzeri, 295 P, 946, 
160 Wash. 689—State v. Rohde, 248 
P. 67, 140 Wash. 47. 

Remoteness 

Evidence of prior sales held not 
too remote.—State v. Ryan, 1 P.2d 
89*3, 163 Wash. 496—State v. Gal¬ 
braith, 274 P. 797, 150 Wash. 664. 

50. U.S.—Gentili v. U. S., C.C.A. 
Wash., 23 F.2d 67. 

Ala.—Dunnivaa v. State, 115 So. 691, 
22 Ala.App. 335. 

Wash.—State v. Meany, 276 P. 88, 151 
. Wash. 420. 

51. Ind.—^Norton v. State, 100 N.E. 
449, 1'81 Ind. 123. 


Me.—State v. Baranski, 144 A. 400, 
127 Me. 488. 

52. Cal.—^People v. Bettencourt, 1 P. 
2d 494. 115 Cal.App. 387. 

53. Cal.—^People v. Bettencourt, su¬ 
pra. 

54. Cal.—People v. Colombo, 255 P. 
846, 82 Cal.App. 485. 

Va.—Woods V. Commonwealth, 199 
S.E. 465, 171 Va. 64-3. 

55. Mass.—Commonwealth v. Bezko, 
182 N.E. 639, 280 Mass. 435, 83 A.L. 
R. 1398. 

56. Cal.—People v. Colombo, 265 P. 
84$, ■82 Cal.App. 485. 

57. Ala.—Kirk v. State, 65 So. 195, 
10 AlaApp. 216. 

58. Utah.—State v. Kallas, 94 P.2d 
414, 97 Utah 492. 

69. Ohio.—State v. Linder, 81 N.E. 

753, 76 Ohio St. 463. 
eo. Me.—State v. Fortin, 76 A. 896, 
106 Me. 382, 21 Ann.Cas. 464. 

61. Tex.—^Allen v. State, 158 S.W. 
508, 71 Tex.Cr. 158. 

62. Cal.—People v. Johnson, 218 P. 
449, 63 Cal.App. 178. 

63. Ind.—Eisenshank v. State, 150 
N.E. 365, 197 Ind. 463. 

64. Okl.—Fonville v. State, 255 P. 
591, 37 Okl.Cr. 1. 

65. Okl.—Re v. State, 34 P.2d 1084, 
56 Okl.Cr. 121. 

66. Tex.—^Davis v. State, 292 S.W. 

1109, 106 Tex.Cr. 425—^Allen v. 

State, 168 S.W. 508, 71 Tex.Cr. 158. 

67. Ind.—Burkus v. State, 184 N.E. 

409, 204 Ind. 467—Schacklett v.' 

State, 145 N.E. 554, 195 Ind. 436. 

Mass.—Commonwealth v. Eagan, 23 
N.E. 494, 151 Mass. 46. 

Mont.—City of Bozeman v. Merrell, 
2'61 P. 876, 81 Mont 19—State v. 
Peters, 231 P. 392, 72 Mont 12. 
Admissibility of evidence as to char¬ 
acter and reputation of accused’s 
place generally see infra § 358. 
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68. Mont.—State v. Peters, 231 P. 

392. 72 Mont 12. 

33 C.J. p 771 note 38. 

6D. U.S.—Maki v. U. S., C.C.A.Idaho, 

12 P.2d 668—Chapman v. U. S., C. 
C.A.Ind., 9 F.2d 790—Merrill v. U. 
S., C.C.A.Or., 6 F.2d 120—Ryan v. 
U. S., Ga, 285 P. 734. 

Kan.—State v. Chandler, 65 P.2d 557, 
145 Kan. 323—State v. Story, 58 
P.2d 1090, 144 Kan. 262. 

Minn.—State v. Siporen. 10 N.W.2d 
353, 215 Minn. 438. 

Okl.—Jones v. State, 26 P.2d 435, oS 
Okl.Cr. 134—Hilbert v. State, 279 
P. 910, 44 Okl.Cr. 89—Taylor v. 
State. 255 P. 714, 37 Okl.C.'. 23— 
Sullivan V. State, 252 P. 442, 'ZB 
Okl.Cr. 95. 

Utah.—State v. Kallas, 94 P.2d 414, 
97 Utah 492. 

In Washington 

(1) Evidence as to reputation of a 
place is admissible in Jointist cases 

j where the gist of the charge Is the 
maintaining of a place for the sale 
of intoxicating liquor and no evi¬ 
dence that the person charged had 
actually participated in. the making 
of sales has been produced, on the 
theory that evidence of common re¬ 
pute is competent to prove notice of 
a fact when notice becomes a ma¬ 
terial inquiry.—State v. Crockett, 296 
P. 1041, 161 Wash. 262—State v. 

Fairfield, 255 P. 661, 143 Wash. 355— 
State V. Maloney, 237 P. 726, 135 
Wash, 309—State v. Kallas, 233 P. 
315, 133 Wash. 2’3—State v. Ander¬ 
son, 232 P. 275, 132 Wash. 551—State 
V. Perrin, 220 P, 772, 127 Wash. 193. 

(2) Reputation evidence is not ad¬ 
missible in cases of this character 
where there is direct and positive 
testimony showing knowledge on 
the part of the owner or proprietor. 
—State v. Wilson, 265 P. 462, 147 
Wash. 132—State v. Costello, 266 P. 
1073, 145 Wash. 697—State v. Mav- 
ros, 268 P. 21, 1^4 Wash. 340— 

. State V. Stuttard, 255 P. 663, 143 
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on the question, when authorized by statute, 
provided a proper predicate is laid by showing the 
premises were of public resort and such evi¬ 
dence has also been held competent to corroborate 
some direct testimony indicating that the place is 
a public nuisance as chargedJ^ Where the testi¬ 
mony shows the general reputation of the place as 
a place where a common nuisance is maintained, it 
is then competent to show the individual participa¬ 
tion of each person accused and the act of each 
may be given in evidence.*^^ 


c. Weight and SufBiciency 

In order that a conviction of maintaining a liquor 
nuisance or of keeping, conducting, or maintaining a 
place where intoxicating liquors are unlawfully sold or 
kept for sale may be supported, the guilt cf the ac¬ 
cused must be established beyond a reasonable doubt, 
and there cannot be a conviction on mere suspicion. 

In order that a conviction of maintaining a liq¬ 
uor nuisance or of keeping, conducting, or main¬ 
taining a place where intoxicating liquors are un¬ 
lawfully sold or kept for sale may be supported, 
accused’s guilt must be established beyond a reason¬ 
able doubt.74 There cannot be a conviction on mere 


Wash. 426—State v. Espeland, 251 
P. 562, 141 Wash. 364—State v. 

Radoff, 248 P. 405. 140 Wash. 202. 

70. Ind.—Wrench v. State, 152 N.E. 
274, 198 Ind. 61—Savich v. S^ate, 
169 N.E. 635, 90 Ind.App. 627— 
Wolf V. State, 166 N.E. 883, 89 
Ind.App. 463—Mueller v. State, 166 
N.E. 31, 89 Ind.App. 229. 

71. Okl.—Leigh v. State, 273 P. 280. 
41 Okl.Cr. 332—Taylor v. State, 272 
P. 887, 41 OkLCr. 269. 

Special repntatioa. of a house al¬ 
leged to constitute a liquor nuisance, 
instead of general reputation, is not 
admissible.—Small v. State, 210 P. 
317, 21 Okl.Cr. 99. 

72. Okl.—Brown v. State, 282 P. 

692, 45 OkLCr. 234—Watson v. 

State, 279 P. 934, 44 OkLCr. 108— 
Barngrover v. State, 229 P, 301, 
28 OkLCr. 22. 

Testimony of officers held admissi¬ 
ble 

Okl.—Brown v. State, 116 P.2d 216, 
72 OkLCr. 333. 

73. Utah.—State v. Kallas, 94 P.2d 
414, 97 Utah 492. 

74. Va.—^Dudley v. Commonwealth, 
6 S.E.2d 473. 174 Va. 466. 

Connection of accused with offense 
generally see infra § 360. 
Ownership, possession, or proprie¬ 
torship of house or place see in¬ 
fra § 367. 

Evidence held sufficient 

(1) To support conviction or find¬ 
ings generally. 

Kan.—State v. Wagoner, 256 P. 957, 
123 Kan. 591. 

Okl.—Maneros v. State, 66 P.2d 422, 
69 OkLCr. 76. 

33 C.J. p 770 note 17 [a]. 

(2) To sustain conviction for 
maintaining liquor nuisance. 

U.S.—Dunn v. U. S., Cal., 52 S.Ct. 
189. 284 U.S. 390, 76 L.Bd. 356. 
80 A.L.R. 161—Warner v. U. S., C. 
C.A.Kan.. 60 F.2d 700—Rlnella v. 

U. S., C.C.A.I1L, 60 F.2d 216—Rim- 
kus V. U. S., C.C.A.I11.. 66 F.2d 52 
—Bonelle v. U. S., D.C.IIL, 53 P. 
2d 997—McFee v. U. S., C.C.A.Ida- 
ho, 53 F.2d 553, certiorari denied 
62 S.Ct. 395, 285 U.S. 646, 76 L. 
Ed. 938—Pasentino v. U. S., C.C.A. 
Mo., 49 F.2d 767—Herman v. U. S., 


C.C.A.Tex„ 48 P.2d 479—Reid v. 
U. S.. Ill., 44 F.2d 51—Dick v. U. 

5.. C.C.A.MO.. 40 F.2d 609. 70 A.L. 

R. 90—Dale v. U. S., C.C.A.I11.. 
33 F.2d 443—U. S. v. Tyrus, D.C. 
Wash., 33 P.2d 292—Nolan v. U. 

5., C.C.A.Idaho, 31 F.2d 426—Med- 
lin V. U. S., C.C.A.Ga., 28 F.2d 
663—Lambert v. U. S., C.C.A.Or., 
26 F.2d 773—Marco v. U. S., C.C.A. 
CaL, 26 P.2d 315, certiorari denied 
49 S.Ct. 19, 278 U.S. 613, 73 L. 
Ed. 537—U. S. V. Taranto, D.C. 
Pa., 25 F.2d 871—Gentili v. U. S.. 
C.C.A.Wash.. 22 F.2d 67—Pleich v. 
U. S.. C.C.A.Ariz.. 20 F.2d 383. 
certiorari denied 48 S.Ct. 118, 275 

U. S. 557, 72 L.Ed. 425—Armstrong 

V. U. S.. C.C.A.Cal., 16 F.2d 62. 
certiorari denied 47 S.Ct. 571, 273 
U.S. 766, 71 L.Ed. 881—Herman- 
sky V. U. S., C.C.A.Neb., 7 P.2d 
458—Stoecko v. U. S.. C.C.A.N.J.. 
1 P.2d 612—Cook v. U. S., C.C.A. 

W. Va., 299 F. 291—McDonough v. 
U. S,. C,C.A.CaL. 299 F. 30, mo¬ 
tion for leave to file supplemental 
petition for rehearing denied 1 
P.2d 147, and certiorari denied 45 

S. Ct. 95. 266 U.S. 613, 69 L.Ed. 
468—Marshallo v. U. S., C.C.A. 
N.Y., 298 P. 74—John Hohenadel 
Brewing Co. v. U. S., C.C.A.Pa., 
295 P. 489. 

Cal.—People v. Bettencourt, 1 P.2d 
494, 116 Cal.App. 387—People v. 
Collins, 283 P. 129, 102 Cal.App. 
527—People v. Locurto, 275 P. 
462, 97 CaLApp. 185—People v. 

Miller. 268 P. 453, 92 Cal.App. 
391—People v. Pozzi, 266 P. 860, 
91 Cal.App. 150—People v. Calvert, 
261 P. 244, 80 CaLApp. 60—Peo¬ 
ple V. Frankovich, 221 P. 671, 64 
CaLApp. 184—People v. Montoya, 
28 P.2d 101, 137 Cal.App.Supp. 784. 
Idaho.—State v. Thomey, 97 P.2d 
659, 61 Idaho 60. 

Ind.—Molnar v. State, 177 N.E. 462, 
202 Ind. 669—^Heyverests v. State. 
174 N.E. 710, 202 Ind. 359—Schrei- 
ber V. State, 164 N.E. 258, 201 Ind. 
37—McQueary v. State, 160 N.E. 
291, 199 Ind. 700—Bond v. State, 
158 N.E. 241, 199 Ind. 484—Van 
Tornhaut v. State, 157 N.E. 100, 
199 Ind. 481—Hess v. State, 151 
N.E. 405, 198 Ind. 1—Robbins v. 
State, 149 N.E. 726, 197 Ind. 304 


—Shacklett v. State, 147 N.E. 326, 
196 Ind. 114—Brown v. State, 147 
N.E. 136, 196 Ind. 77—Donnelly 

V. State, 144 N.E. 472, 195 Ind. 

411—Kosovac v. State, 169 N.E. 
693. 90 Ind.App. 681—Savich v. 

S"ate, 169 N.E. 535, 90 Ind.App. 
627—Worsdorf v. State, 169 N.E. 
63, 90 Ind.App. 441, transfer de¬ 
nied In re Petition to Transfer 
Appeals, 174 N.E. 812, 202 Ind. 
365—Potter v. State, 168 N.E. 598, 
90 Ind.App. 410—Terrell v. State, 
167 N.E. 634, 90 Ind.App. 225— 
Thompson v. State, 167 N.E. 347, 
89 Ind.App. 541, transfer denied 
In re Petition to Transfer Appeals 
174 N.E. 812. 202 Ind. 365—Po¬ 
land V. State. 166 N.E. 675, 89 Ind. 
App. 454—Hantz v. State, 166 N.E. 
439. 92 Ind.App. 108. followed in 
Goebel v. State, 166 N.E. 446, 89 
Ind.App. 328. and Boston v. State, 

166 N.E. 448, 89 Ind.App. 583. 

transfer denied In re Petition to 
Transfer Appeals. 174 N.E. 812, 
202 Ind. 365—Jones v. State. 166 
N.E. 158. 89 Ind.App. 564, trans¬ 
fer denied In re Petition to Trans¬ 
fer Appeals. 174 N.E. 812, 202 Ind. 
365—De Muninck v. State. 166 N. 
E. 7. 89 Ind.App. 424, rehearing 
denied 166 N.E. 545, 89 Ind.App. 
424—Reseter v. State, 165 N.E. 
781, 89 Ind.App. 86—Gmil v. State, 
165 N.E. 695. 89 Ind.App. 19— 

Busch V. State, 165 N.E. 560, 92 
Ind.App. 122, rehearing denied 

167 N.E. 144, 92 Ind.App. 122, 

transfer denied In re Petition to 
Transfer Appeals, 174 N.E. 812, 
202 Ind. 366. 

Iowa.—State v. Harrington, 264 N. 

W. 24, 220 Iowa 1116—State v. 
Phillips, 236 N.W. 104, 212 Iowa 
1332—State v. Slycord, 1Z2 N.W. 
636, 210 Iowa 1209—State v. Bour¬ 
geois, 229 N.W. 231, 210 Iowa 1129 
—State V. McGee. 221 N.W. 656, 
207 Iowa 334—State v. Frien, 220 
N.W. 59. 206 Iowa 615—State v. 
Barton, 210 N.W. 551, 202 Iowa 
630—State v. Dvorak, 206 N.W. 
662—State v. Olson. 204 N.W. 278, 
200 Iowa 660—State v. Cooley, 200 
N.W. 566—State v. Elliott, 199 N. 
W. 270, 198 Iowa 71—State v. Dill, 
196 N.W. 992, 197 Iowa 208. 

Kan.—State v. Thomas, 125 P.2d 875, 
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155 Kan. 374, certiorari denied 
Thomas v. State of Kansas, 63 S. 
Ct. 262, 317 U.S. 688. 87 L.Ed. 551 
—State V. Moellinger, 103 P.2d 
786, 152 Kan. 395—State v. Chand¬ 
ler, 65 P.2d 557, 145 Kan. 323— 
State V. Martin, 29 P.2d 1103. 

139 Kan. 31—State v. Geselle, 293 
P. 494, 131 Kan. 729—State v. Tay¬ 
lor. 288 P. 731, 130 Kan. 813— 
State V. Toelkes, 278 P. 20, 128 

Kan. 293—S^ate v. Kerley, 276 P. 
802. 128 Kan. 229—S^ate v. Ku- 
cera, 271 P. 275, 126 Kan. 792— 

State V. Tassell, 243 P. 313. 120 

Kan. 207—S*ate v. Hathorn, 241 P. 
114, 119 Kan. 873—S*ate v. Well¬ 
man, 220 P. 271. 114 Kan. 671. 

Mich.—People v. Karamol, 207 N.W. 
832, 233 Mich. 670. 

Me.—State v. Soucy, 130 A. 874, 
125 Me. 505. 

Minn.—State v. Shannon. 225 N.W. 
20, 177 Minn. 278—State v. Arnold, 
215 N.W. 672. 172 Minn. 389— 

State V. Sopczyk, 212 N.W. 4, 170 
Minn. 517. 

Okl.—Bordwine v. State. 122 P.2d 
398, 74 Okl.Cr. 24—Brown v. State, 
116 P.2d 216. 72 Okl.Cr. 333—Da¬ 
vis V. State, 108 P.2d 200. 71 Okl. 
Cr. 82—Williams v. State. 30 P.2d 
932, 55 Okl Cr. 385—Musgrove v. 
State, 28 P.2d 584, 55 Okl.Cr. 230 
—Saxton V. S^ate, 293 P. 567, 49 
Okl.Cr. 344—Thompson v. State, 
290 P. 351, 48 Okl.Cr. 192—Leffg 
V. State, 289 P. 1110, 48 Okl.Cr. 
152—Dnnegan v. S*ate, 289 P. 355, 
48 Okl.Cr. 46—McGilvery v. State, 
288 P. 400, 47 Okl.Cr. 355—Fon- 
ville V. State. 255 P. 591, 37 Okl, 
Cr. 1—Paulk v. State. 247 P. 112, 
34 Okl.Cr. 431—Wheeler v. State. 
231 P. 549, 28 Okl.Cr. 443—Mc¬ 
Govern V. State, 219 P. 722, 25 
Okl.Cr. 281. 

R.I.—State V. Connell, 133 A. 649. 

Tex.—Teal v. State, Cr., 191 S.W.2d 
684. 

Utah.—State v. Kallas, 94 P.2d 414, 
97 Utah 492. 

Va.—Woods V. Commonwealth, 199 
S.E. 465, 171 Va. 543—Smith v. 
Commonwealth, 198 S.E, 432, 171 
Va. 480. 

Wash.—State v. Schmidt, 252 P. 118, 
141 Wash. 660. 

Wis.—State v. Schnlck, 200 N.W. 
303, 184 Wis. 661. 

(3) To sustain conviction for 

maintaining place for sale of intox¬ 
icating liquor. 

Ind.—Scharillo v. State, 191 N.E. 76, 
207 Ind. 22—Patterson v. State, 
186 N.E. 299, 205 Ind. 381—Thomp¬ 
son V. State, 166 N.E. 23. 89 Ind. 
App. 547, transfer denied In re 
Petition to Transfer Appeals, 174 
N.E. 812, 202 Ind. 365. 

Wash.—State v. Remlck, 300 P. 1054, 
163 Wash. 326—State v. Ballard, 
290 P. 703, 158 Wash. 147—State 
V. Meany, 276 P. 88, 151 Wash. 420 
—State V. Donati, 270 P. 100, 149 
Wash. 53—State v. Kingsbury, 266 


P. 174, 147 Wash. 426—State v. 
Rohde. 248 P. 67. 140 Wash. 47 
—State V. Bogdon, 248 P. 66. 140 
Wash. 68—State v. Dukich. 228 P. 
1019, 131 Wash. 50—State v. Baird, 
222 P. 218, 128 Wash. 166—State 
v. Perrin, 220 P. 772, 127 Wash. 
193. 

(4) To sustain conviction for 
maintaining place where intoxicat¬ 
ing liquors were kept for purpose of 
sale.—Scroggs v. State. 85 P.2d 764, 
^5 Okl.Cr. 293—Burnett v. State, 34 
P.2d 285, 56 Okl.Cr. 8.5—Malcolm v. 
State, 3 P.2d 920. 52 Okl.Cr. 176— 
Dale V. State. 264 P. 219, 39 Okl.Cr. 
258—Frazier v. State. 239 P. 185, 31 
O'-l.Cr. 324—Rice v. State, 232 P. 
961, 29 Okl.Cr. 202. 

(5) To sustain conviction for 
keeping premises as a place in which 
to manufacture intoxicating liquor. 
—Safarik v. State, 257 S.W. 252, 96 
Tex.Cr. 360. 

(6) To support conviction of oper¬ 
ating open saloon.—Hodges v. State, 
149 S.W.2d 111, 141 TexCr. 493— 
Walker v. State. 137 S.W.2d 1033, 138 
Tex.Cr. 660—Baker v. State, 101 S.W. 
2d 816, 131 Tex.Cr. 626. 

(7) To sustain conviction for 
keeping “disorderly (tinpling) house” 
in violation of city ordinance.—State 
V. Wilson, Minn., 21 N.W.2d 521— 
State V. Siporen, 10 N.W.2d 353, 
215 Minn. 438. 

(8) To support Inference that 
room had been continuously used as 
place for drinking liquor, fulfilling 
alleged requirement that affidavit 
stating offense contemplated some¬ 
thing more than a single act.— 
Michopoulos V. State, 149 N.E, 564, 
197 Ind. 231, 

(9) To support inference that ac¬ 
cused maintained nuisance.—Cosilito 
V. State, 151 N.E. 721, 197 Ind. 709— 
Runck V. State, 150 N.E, 311, 197 
Ind. 218. 

(10) To establish corpus delicti. 
Iowa.—State v. Gillam, 300 N.W. 

567. 230 Iowa 1287. 

Utah.—State v. Kallas, 94 P.2d 414, 
97 Utah 492. 

(11) To support Jury’s finding that 
persons accused conducted their beer 
parlor in such manner as to con¬ 
stitute a “public nuisance.”—King v. 
State. 109 P.2d 836, 71 Okl.Cr. 158. 

Evidence held insuffioient 

(1) To sustain conviction for 
maintaining a liquor nuisance. 

U.S.—Kahn v. U. S., C.C.A.I11., 61 P. 
2d 910—^Nazzaro v. U. S., C.C.A. 
Colo., 56 F.2d 1026—Verna v. U. S.. 
C.C.A.I11.. 54 F.2d 919—Stone v. 

U. S.. C.C.A.N.Y., 47 F.2d 202— 
Lambert v. U. S., C.C.A.Or., 26 
P.2d 773—Murphy v. U. S., C.C.A. 
Mo., 18 P.2d 509—Gatt v. U. S., C. 
C, A. Wash., 9 P.2d 388—Gazzera 

V. U. S., C.C.A.€al., 7 P.2d 467— 
De Gregorio v. U. S., C.C.A.N.Y., 
7 F.2d 295—Hilsinger v. U. S., C 
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C.A.Ohio, 2 F.2d 241, certiorari de¬ 
nied Hilsinger v. U. S.. 45 S.Ct. 
100. 266 U.S. 622, 69 L.Ed. 473— 
Withrow V. U. S.. C.C.A.W.Va., 1 
P.2d 858—Ash v. U. S., C.C.A.W. 
Va, 299 F. 277—Riggs v. U. S., 
C.C.A.W.Va, 299 P. 273. 

Ind.—Istrate v. State, 163 N.E. 594. 
200 Ind. 370—Klvsz v. State. 161 
N.E. 630. 200 Ind. 132—Gargas v. 
State. 161 N.E. 627. 200 Ind. 136— 
Ruede v. State. 161 N.E. 565, 200 
Ind. 112—Bernstein v. State, 160 
N.E. 296, 199 Ind. 704—Wrench v. 
State, 152 N.E, 274, 198 Tnd. 61— 
Darbyshire v. State, 149 N.E. 166, 
196 Ind. 608—Darbvshire v. State, 
149 N.E. 58, 196 Ind. 357—Manley 
V. State, 149 N.E. 51. 196 Ind. 529 
—Thompson v. S+ate, 147 N.E. 778. 
196 Ind. 229—Schacklett v. S+ate. 
145 N.E. 554, 195 Ind. 436—Chief 
Eagle Feather v. S^ate, 167 N.E. 
147, 89 Ind.App. 500—Mueller v- 
State, 166 N.E. 31. 89 Ind.App. 229. 
Iowa—State v. Sf'hulmg, 250 N.W. 
588, 216 Iowa 1425—State v. Marx, 
205 N.W. 518, 200 Iowa 884. 

Kan.—S^’ate v. Williams. 4 P.2d 453, 
134 Kan. 133, reversed on othei 
grounds 10 P.2d 1080, 135 Kan. 
263. 

Ky.—Gossett v. Commonwealth, 109 
S.W.2d 1183, 270 Ky. 450—Howard 
V. Commonwealth, 102 S.W.2d 32. 
267 Ky. 315. 

Mont.—State v. Kepler, 250 P. 603, 
77 Mont. 307. 

Okl.—Peters v. State, 135 P.2d 355, 
7$ Okl.Cr. 184—Handley v. State, 
96 P.2d 546, 68 Okl.Cr. 183—Young 
V. State, 74 P.2d 392, 63 Okl.Cr. 
196—Young V. State, 40 P.2d 686, 
56 Okl.Cr. 375—Re v. S^ate, 34 P. 
2d 1084, 56 Okl Cr. 121—Ornsby v. 
State, 13 P.2d 596. 53 Okl.Cr. 445 
—Wilson V. State. 296 P. 517, 50 
Okl.Cr. 69—Brown v. State, 282 P. 
692, 45 Okl.Cr. 234—^Watson v. 

State. 279 P. 934. 44 Okl.Cr. 108 
—Faulk V. State, 273 P. 289, 41 
Okl.Cr. 317—Taylor v. State, 272 
P. 887, 41 Okl.Cr. 269—Brady v. 
State, 268 P. 317, 40 Okl.Cr. 241 
—Tracey v. State, 252 P. 859. 36 
Okl.Cr. 143—Sullivan v. State, 252 
P. 442, 36 Okl.Cr. 95—Beck v. 

State. 252 P. 74, 36 Okl.Cr. 52— 
Smith V. State. 246 P. 649, 34 Okl. 
Cr. 384—Barngrover v. State, 229 
P. 301, 28 Okl.Cr. 22. 

Va.—St. Clair v. Commonwealth, 5 
S.B.2d 512. 174 Va. 480—Dudley v. 
Commonwealth, 5 S.E.2d 473, 174 
Va. 466—Campbell v. Common¬ 
wealth, 187 S.E. 502, 167 Va. 448. 
33 C.J. p 770 note 17 [b]. 

(2) To sustain conviction for 
maintaining a place for the unlaw¬ 
ful sale of intoxicating liquor.— 
State V. Jukich, 239 P. 207, 135 
Wash. 682—33 C.J. p 770 note 17 [b]. 

(3) To sustain conviction for 
maintaining a place where Intoxicat¬ 
ing liquors were kept for the pur¬ 
pose of sale.—Laux v. State, 260 P. 
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suspicion,but the offense may be established by 
circumstantial evidence,*^® provided the evidence ex¬ 
cludes every reasonable hypothesis of innocence*'^'^ 
The evidence must cover the various elements of 
the offense^s and evidence of the reputation of the 
place alone will not support a convictions^ 

The weight to be accorded evidence of a single 
sale depends on the facts and circumstances of the 
particular case.^O In the absence of statutes pro¬ 
viding otherwise,evidence of a single sale, stand¬ 
ing alone, may be insufficient,^2 on the other 

hand, it may be sufficient where it was made under 
circumstances indicating a habit or custom of vio¬ 
lating the liquor laws.^^ Likewise the keeping or 
possession of intoxicating liquor on a single occa¬ 
sion is insufficient to support a conviction,unless 
it is coupled with evidence of other facts or cir- 
cumstances.s^ ^ conviction for maintaining a place 
for the sale of intoxicating liquor may be sustained 


although no actual sale was proved;*^ and a per¬ 
son may be convicted of keeping a place where in¬ 
toxicating liquor is sold without any direct proof 
of a sale on the date alleged^T 

Permitting use of premises. In a prosecution for 
knowingly suffering or permitting the use of prem¬ 
ises for the maintenance of a liquor nuisance or 
for the unlawful sale or drinking of intoxicating 
liquors thereon, the knowledge and consent of ac¬ 
cused may be proved by either direct or circum¬ 
stantial evidence,and even, it is held, by the gen¬ 
eral reputation of the place in the community.^^ 

§ 346. - Keeping, Possession, Storage, 

and Delivery 

a. Burden of proof 

b. Admissibility 

c. Weight and Sufficiency 


788, 38 Okl.Cr. 267—33 C.J. p 770 
note 17 fb]. 

<4) To establish fact that Intoxl- 
oating” liQuors are illegrally sold.— 
Woods V. Commonwealth, 199 S.E. 
465, 171 Va. 543. 

75. Ind.—Klysz v. State, 161 N.B. 
630. 200 Ind. 132. 

Va.—Dudley v. Commonwealth, 6 S. 
E.2d 473. 174 Va 466. 

76. Iowa.—State v, Salisbury, 227 
K.W. 589. 209 Iowa 139, 

Okl.—King V. State. 109 P.2d 836. 
71 Okl.Cr. 158—Hilbert v. State, 
279 P. 910, 44 Okl.Cr. 89. 

77- Va,—Dudley v. Commonwealth, 
6 S.E.2d 473. 174 Va. 466. 

78. Okl.—Davis v. State, 108 P.2d 
200, 71 Okl.Cr. 82—Bunch v. State, 
12 P.2d 704. 53 Okl.Cr. 430. 

Va.—St. Clair v. Commonwealth, 5 
S.E.2d 512. 174 Va. 480. 

Oorpos delicti 

(1) The corpus delicti must be 
proved before accused could be con¬ 
victed for maintaining common nui- i 
sance consisting of place where al¬ 
coholic beverages were Illegally sold. | 
—State V. Kallas, 94 P,2d 414, 97 
Utah 492, 

(2) But the state need not estab¬ 
lish the fact by evidence different 
from that which showed that prem¬ 
ises were in fact used by accused 
prior to specific violation charged 
In information. 

Utah.—State v. Kallas, supra. 

Va.—St. Clair v. Commonwealth, 5 
S.E.2d 612, 174 Va. 480. 

Sale 

That money was given to accused 
before she delivered the liquor in 
question would not conclusively neg¬ 
ative a sale.—Sta^te v, Wilson, Iowa, 
206 N.W. 287. 


79. Ind.—Heyverests v. State. 174 
N.E. 710, 202 Ind. 359—Shepherd 
V. State. 164 N.E, 276, 200 Ind. 
405—Klysz v. State, 161 N.E. 630. 
200 Ind. 132—Mueller v. State, 166 
K.E. 31. 89 Ind.App. 229. 

Okl.—Jones v. State, 26 P.2d 435, 
55 OklCr. 134—Bunch v. State, 12 
P.2d 704, 53 Okl.Cr. 430—Sullivan 
V. State, 252 P. 442, 36 Okl.Cr. 95 
—Barngrover v. State, 229 P. 301» 
28 Okl.Cr. 22. 

Tex.—O'Brien v. State, 117 S.W. 133, 
55 Tex.Cr. 431. 

80. U.S.—Barker v. U. S.» C.C.A.W. 
Va.. 289 F. 249. 

81. Mich.—People v. Coullard, 214 
N.W. 129, 239 Mich. 84. 

82. U.S.—Miller v. U. S., C.C.A.Ohio. 
300 F. 529. certiorari denied 45 S. 
Ct. 123, 266 U.S. 624. 69 L.Ed. 474. 

Ind.—Smith v. State, 164 N.E, 268, 
200 Ind. 411. 

Utah.—State v, Kallas, 94 P.2d 414, 
97 Utah 492. 

Wash.—State v. Williams, 231 P. 21, 
132 Wash. 40, 

33 C.J. p 770 note 19. 

83. U.S.—Haugsted v. U. S., C.C.A. 
Wash., 68 F.2d 148—Luccioni v. 
U. S., C.C.A.Ohio. 41 F.2d 741, 
certiorari denied 51 S.Ct. 81, 282 
U.S. 878. 75 L.Ed. 775—Fisher v. 
U. S„ C.C.A.W.Va., 32 F.2d 602— 
Miller V. U. S., C.C.A.Ohio. 300 F. 
529, certiorari denied 45 S.Ct. 123. 
266 U.S. 624, 69 L.Ed. 474—John 
Hohenadel Brewing Co. v. U. S., C. 
C.A.Pa., 295 F. 489. 

Iowa.—State v. Dill, 196 N.W. 992, 
197 Iowa 208. 

Me.—State v. Shortwell, 139 A. 677, 
126 Me. 484. 

Okl.—Hochderffer t. State, 246 P. 

904, 34 OkLCr. 213. 

33 C.J. p 770 note 20. 
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84. U.S.—Denton v. U. S., C.C.A. 
Tex., 63 P.2d 353—Ayers v. U. S.. 
C.C.A.Ark.. 58 P.2d 607. 

Cal.—People v. Newton, 19 P.2d 801, 
130 CahApp. 69—People v. Mehra. 
238 P. 802, 73 Cal.App. 182. 

Ind.—Thompson v. State, 147 N.E. 
778. 196 Ind. 229. 

Okl.—Coburn v. State. 60 P.2d 399. 
69 Okl.Cr. 333—Jones v. State, 211 
P. 1075, 23 Okl.Cr. 9. 

Wash.—State v. Williams, 231 P. 21, 
132 Wash. 40. 

Indefinite proof of mere possession 
of undetermined quantity of liquor 
at private residence is not sufficient 
to sustain charge.—Barngrover v. 
State, 229 P. 301, 28 Okl.Cr. 22. 

85. U.S.—John Hohenadel Brewing 
Co. V. U. S., C.C.A.Pa., 295 F. 489. 

Cal.—People v. Mehra, 238 P. 802, 
73 Cal.App. 162. 

Ind.—Savich v. State. 169 N.E. 535, 
90 Ind.App. 627—Stapf v. State, 
167 N.E. 550. 89 Ind.App. 6l0. 

33 C.J. p 770 note 22. 

Inference from statute making 
finding of liquor, and forfeiture 
thereof, prima fade evidence of nui¬ 
sance, was held justifiable under 
facts, self-incrimination not being 
involved.—State v, Bruns, 232 N.W. 
684, 211 Iowa 826. 

88. Wash.—State v. Baird, 222 P. 
218, 128 Wash, 166. 

87. Minn.—City of Duluth v. Nor- 
din. 208 N.W. 189, 166 Minn. 466. 

88. Mo.—State v. Morgan, 115 S.W. 
491, 134 Mo.App. 726. 

Evidence held sufficient to sustain, 
conviction 

Ky.—Davis v. Commonwealth, 202 
S.W. 633, 180 Ky. 212. 

33 C.J. p 771 note 44. 

89. Kan.—State v. Brooks, 85 P. 
1013, 74 Kan. 176. 
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a. Burden of Proof 

In a prosecution for unlawful possession of Intox¬ 
icating liquor, the burden is on the state to prove pos¬ 
session and the illegality thereof. 

In a prosecution for unlawful possession of in¬ 
toxicating liquor, the burden is on the state to prove 
possession by accused,and that such possession 
was unlawful,91 although, where it is not necessary 
for the information to contain a negative averment 
that the liquor was not lawfully acquired and not 
lawfully used, it is not necessary for the state to 
offer proof to that effect.92 

b. Admissibility 

In a prosecution for keeping or possessing Intoxicat¬ 
ing liquors with an unlawful intent or purpose, alt com¬ 
petent evidence tending to show the guilt or innocence 
of the accused, provided it Is not too remote, Is admis¬ 
sible. 

In a prosecution for keeping or possessing in¬ 
toxicating liquors with an unlawful intent or pur¬ 
pose, such as an intent to sell unlawfully, all com¬ 
petent evidence tending to show the commission 


of the offense by accused®® or calculated to throw 
light on the lawfulness or unlawfulness of his pos¬ 
session®^ or on the intent with, or purpose for, 
which the liquors were kept or possessed,®^ includ¬ 
ing evidence of matters before®® or after®^ the 
offense, is admissible, provided it is not too remote®® 
and is kept within reasonable limits in point of 
time.®® 

The facts admissible in evidence include unlaw¬ 
ful sales by accused on recent occasions;! sales by 
his sons or daughters at his place;® the ordering 
or receiving of, or stocking up with, intoxicating 
liquors® in quantities larger than accused himself 
might reasonably consume the indebtedness of 
accused for large purchases of liquor;® the oper¬ 
ation of a still by accused;® the possession by ac¬ 
cused of an unusual amount of currency;^ and the 
carting away of empty barrels similar to those filled 
with liquor found in the possession of accused.® 
Evidence is also admissible to show the condition, 
appointments, fixtures, and surroundings of the 
room or place where the liquors were kept,® that 


90. U-S.—Gunnoe v. XT. S., C.C.A.W. 1 
Va.. 34 F.2d 12. 

Ala.—Carroll v. State. 179 So. 397. 
28 Ala.App. 108—Pate v. State, 165 
So. 783, 27 Ala.App. 73. 

Ark.—McNutt V. State, 260 S.W. 393. 
163 Ark. 444. 

Tex.—Wooldrldpre v. State. 51 S.W.2d 
727, 121 Tex Cr. 255—Tetmeyer v. 
State, 26 S.W.2d 266. 114 Tex.Cr. 
531. 

83 C.J. p 744 note 22 [al (1), 
Evidence of possession of material 
for manufacturing see infra § 348. 

91. Cal.—Ex parte Parr. 288 P. 

852. 106 Cal.App. 95—People v. 

Miller. 275 P. 482. 97 Cal.App. 179 
—People V. Buttulia. 233 P. 401, 
70 Cal.App. 444—People v, Pagni, 
230 P. 1001. 69 Cal.App. 94. 

Tex.—Wooldridge v. State, 51 S.W.2d 
727, 121 Tex.Cr. 255—Tetmeyer v. 
State, 26 S.W.2d 266, 114 TexCr. 
531. 

83 C.J. p 744 note 22 [a] (2). 

92. Mo.—State v. Naething, 300 S. 
W. 829, 318 Mo. 531. 

93. Ala.—Brandon v. State, 134 So, 

390, 24 Ala.App. 289, certiorari 

denied 134 So. 892, 223 Ala. 162— 
Allison V. State, 55 So. 453, 1 
Ala.App, 206. 

Colo.—Smith v. People, 263 P. 412, 83 
Colo. 219. 

Ga,—Fitzgerald v. State, 182 S.E. 77, 
52 Ga.App. 33. 

Kan.—State v. Atteberry, 232 P. 

1020, 117 Kan. 650. 

Mkss,—Commonwealth v. Fomuck, 
158 N.B. 782, 261 Mass. 292—Com¬ 
monwealth V. Saltzman, 154 N.E. 
562, 258 Mass. 109. 

N.J.—State V. Bishop, 182 A. 338, 
4 N.J.Misc. 239. 


Or.—State v. Karpenter, 250 P. 633. 
120 Or. 90. rehearing denied 251 
P. 307, 120 Or. 90—State v. Broom, 
249 R 361. 119 Or. 469. 

Admissibility of evidence: 

Of possession of liquors or appli¬ 
ances generally see infra § 366 
b (1). 

Of discovery of liquor on premises 
generally see infra § 366 b (3). 

94. Or.—State v. Harris, 211 P. 944, 
106 Or. 211. 

95. Okl.—Hinkle v. State, 17 P.2d 

623. 54 Okl.Cr. 246—Overton v. 

State,. 140 P. 1135, 11 Okl.Cr. 1. 

Tex.—Helms v. State. 287 S.W. 269, 
105 Tex.Cr. 159—Sawyer v. State, 
286 S.W. 209, 104 Tex Cr. 522. 
Admissibility of evidence of knowl¬ 
edge or Intent generally see infra 
$ 363 c. 

96. N.C.—State v. Simons, 100 S.E. 
239. 178 N.C. 679. 

R.I.—State V. Collins. 67 A. 796, 
28 R.I. 439. 

97. N.C.—State v. Simons, 100 S.E. 
239. 178 N.C. 679. 

R.I.—State V. Collins, 67 A. 796, 28 
R.I. 439. 

98. Vt.—State v. Barr, 77 A. 914, 
84 Vt. 38, 48 L.R,A.,N.S.. 302. 

99., R.I.—State v. Collins, 67 A. 796, 
28 R.I. 439. 

Tex—Balleu v. State, 82 S.W.2d 146, 
128 TexCr. 375. 

1- Ala.—Brandon v. State, 134 So. 
890, 24 Ala.App. 289, certiorari 

denied 134 So. 892. 223 Ala. 162. 
Ga.—Bird v. State, 24 S.B.2d 692, 69 
Ga.App. 1, 

OkL—Glenn v. State, 139 P.2d 611, 
77 Okl.Cr. 124. 
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S.D.—state v. Work, 201 N.W. 553. 
47 S.D. 649. 

Tex—Moreno v. State, 54 S.W.2d 
509, 122 TexCr, 178—Vecera v. 
State, 22 S.W.2d 458, 113 TexCr. 
486—Helms v. State, 287 S.W. 269. 
105 Tex.Cr. 159. 

33 C.J. p 760 note 32. 

Uncertainty as to identity 

Inability of witness positively to 
Identify accused did not make tes¬ 
timony that he had bought whisky 
from accused.—Vaskus v. State. 45 
S.W.2d 611, 119 TexCr. 328—Boyer 
V. State, 32 S.W.2d 191, 116 TexCr. 
258. 

2. Tex.—Boat call ie v. State. 50 S.W. 
2d 826. 121 TexCr. 149—Overley 
V. State, 283 S.W. 796, 104 TexCr. 
386. 

3. Mo.—State v. Rawlings, 134 S.W. 
530. 232 Mo. 544. 

Vt.—State V. Barr. 77 A, 914, 84 Vt. 

38. 48 L.RA..N.S., 302. 

33 C,J. p 760 note 35. 

Admissibility of evidence as to ship¬ 
ment or delivery of liquors to ac¬ 
cused generally see infra § 366 
b <2). 

4. Okl.—Billingsley v. State, 113 P. 
241, 4 Okl.Cr. 597. 

5. Vt.—State V. Barr, 77 A. 914, 84 
Vt. 38, 48 L.R.A..N.S.. 302. 

6. S.D. — State V. Work, 201 N.W. 
553, 47 S.D. 649. 

Tex—Long v. State, 43 S.W.2d 932, 
119 TexCr. 270. 

7. Va.—Kelley v. Commonwealth, 
125 S.E. 437, 140 Va. 622. 

8. Vt.—State v. Barr, 77 914, 84 

Vt 38, 48 L.RA.,N.S., 302. 

9. Mass.—Commonwealth v. Welos- 
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the place is the resort of drinking mcn,i® that 
drunken men have been seen coming from the 
place,that certain persons were caught there,i^ 
that the house was frequented day and night by 
many persons coming and departing in automobiles, 
some of them carrying packages,13 and the number 
and condition as to sobriety of persons going to 
and coming from it.i^ 

The admissions of accused are admissible in evi- 
denceis and the same rule applies as to the conduct 
of persons with him,!® and his own acts, conduct, 
or demeanor,i7 such as his attempt to shoot an offi¬ 
cer making a search of his house,i® his intoxication 
at, or shortly prior to, the time of the arrest or 
raid,i3 and the fact that his breath smelled of liq¬ 
uor ;20 but testimony that he became surety on the 
bonds of men charged with drunkenness or paid 
their fines is not adraissible,^! although evidence 
that he made the bond of another person allegedly 
associated with him in the unlawful possession has 
been held to be admissible.32 

It has been held that evidence that a search war¬ 


rant was obtained to search the premises is admis¬ 
sible,23 but the search warrant or the affidavit 
therefor under which the premises were searched 
and the liquors seized is not admissible,24 and nei¬ 
ther is the affidavit on which the prosecution is 

based.25 

Matters not bearing on the guilt or innocence ot 
accused are properly excluded.2® Evidence of an¬ 
other’s previous occupancy of the premises where 
liquor was found is inadmissible where it is wholly 
disconnected from the offense chargcd.27 It is not 
error to refuse to allow accused to testify as to why 
he had liquor delivered to his place of business, in 
the absence of an offer to prove that the liquor was 
delivered at his private residence, or that it was for 
family use only.23 

Character and reputation of accused's place. In a 
prosecution for keeping or possessing intoxicating 
liquor with an unlawful intent or purpose, evidence 
is admissible to show the character of accused’s 
place as a public place where people went to dance 


ky, 177 N.E. 656, 276 Mass. 398. 
certiorari denied Welosky v. Com¬ 
monwealth of Massachusetts, 52 S. 
Ct. 201, 284 U.S. 684, 76 L.Ed. 578. 
Tex.—^Hayes v. State, 28 S.W.2d 556, 
115 Tex.Cr. 644. 

33 C.J. p 760 note 40. 

10. Mass.—Commonwealth v. Po- 
muck. 158 N.E. 782, 261 Mass. 292, 

11. Tex.—Burns v. State, 60 S.W,2d 

793, 124 Tex.Cr, 131—Pyles v. 

State, 60 S,W.2d 230, 123 Tex.Cr. 
601. 

33 C.J. p 761 note 42. 

12. Ga.—Harper v. State, 153 S.B. 
84, 41 Ga.App. 331. 

13. Tex.—McLaug:hlin v. State, 4 
S.W.2d 64, 109 Tex.Cr. 307—Lever- 
ett V. State, 300 S.W. 933, 108 Tex. 
Cr. 348. 

14. Mass.—Commonwealth v. Wel¬ 
osky, 177 N.E. 666, 276 Mass. 398, 
certiorari denied Welosky v. Com¬ 
monwealth of Massachusetts, 62 S. 
Ct. 201, 284 U.S. 684, 76 UEd. 578. 

Tex.—Pyles v. State, 60 S.W.2d 230, 
123 Tex.Cr. 601. 

15. Ala.—Patterson v. State, 62 So. 
1023, 8 Ala.App. 420. 

Mass.—Commonwealth v. Purdy, 16 
N.B. 746, 147 Mass. 29. 

16. Ala.—Tanner v. State, 105 So. 
712, 21 Ala.App. 14, certiorari de¬ 
nied Ex parte Tanner, 105 So. 713. 
213 Ala. 654. 

17. N.C,—State v. Spencer, 117 S.E. 
803. 185 N.C. 765. 

Okl.—Overton v. State, 140 P. 1136, 
11 Okl.Cr. 1. 

Tex.—Jones v. State, 56 S.W.2d 660, 
122 Tex.Cr. 344—Sawyer v. State, 
286 S.W. 209. 104 Tex.Cr. 622. , 


Wls.—Carver v. State, 208 N.W. 874, 
190 Wis. 234. 

Efforts to avoid detection see infra 
§ 362. 

18. N.C,—State v. Simons, 100 S.E. 
239, 178 N.C. 679. 

18. U.S,—McMillan v. U. S., C.C.A. 

Okl., 27 F,2d 94. 

Kan.—State v. Messmer, 254 P. 378, 
123 Kan. 201. 

La,—State v. Long, 108 So. 471, 161 
La. 250, error dismissed Long v. 
State of Louisiana, 47 S.Ct 334, 
273 U.S. 653, 71 L.Ed. 823. 

Wash.—State v. Johnston, 261 P. 

388. 145 Wash. 638. 

33 C.J. p 761 note 46. 

Bemoteness 

Evidence that accused was seen 
intoxicated was not inadmissible in 
prosecution for possessing liquor on 
ground of remoteness, but was ad¬ 
missible to show likelihood of ac¬ 
cused keeping liquor.—Burtscher v. 
State, 217 N.W. 326, 194 Wis. 646. 

20. Mo.—State v. Hull, App., 279 S. 
W. 221. 

N.C.—State v. Spencer, 117 S.E. 803, 
185 N.C. 765. 

21. Ky.—Guill V. Commonwealth, 
298 S.W. 672, 221 Ky. 211. 

22. Ga.—Bird v. State, 24 S.E.2d 692, 
69 Ga.App. 1. 

23. Tex.—^Buchanan v. State, 286 S. 
W. 230, 104 Tex.Cr. 612. 

24. Neb.—Weinandt v. State, 113 N. 
W. 1040, 80 Neb. 161. 

Okl.—Weaver v. State, 147 P.2d 800, 
78 Okl.Cr. 277—Smith v. State, 128 
P.2d 250. 75 Okl.Cr. 65—Whitwell 
V. State, 83 P,2d 881, 66 Okl.Cr. 
178—Lucas v. State, 41 P.2d 131, 
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56 Okl.Cr. 413—Johnson v. State, 2 
P.2d 972, 52 Okl.Cr. 76—Bruner v. 
State, 281 P. 319. 44 Okl.Cr. 425— 
Phillips V. State, 277 P. 669, 43 
Okl.Cr. 174. 

25. Ala.—McDonald v. State, 107 So. 
223, 21 Ala.App. 254. 

26. Mich.—People v. Dungey, 209 N. 
W. 57, 236 Mich. 144—People v. 
Germaine, 208 N.W. 705, 234 Mich. 
623. 

Miss.—Dotson v. State, 126 So. 38, 
156 Miss. 365. 

N.D.—State v. Grams, 269 N.W. 86, 
65 N.D. 400. 

Or.—State v. Glasburn, 241 P. 846, 
116 Or. 451. 

S.C.—State v. Phillips, 9 S.E.2d 32, 
194 S.C. 46. 

Tex.—Kuhn v. State, 151 S.W. 2d 
208, 142 Tex.Cr. 40—Young v. 

State, 67 S.W.2d 171, 123 Tex.Cr. 
105—Ross V. State, 282 S.W. 221, 
103 Tex.Cr. 658. 

Evidence held inadmissible 
Questions put by accused to police 
officer as to reasons for not arrest¬ 
ing intoxicated men he saw leaving 
accused’s house, or for not making 
complaint against accused for man¬ 
ufacturing intoxicating liquor, and 
officers’ motives in conducting raid 
on accused’s premises.—Common¬ 

wealth V. Welosky. 177 N.E. 656, 
276 Mass. 398. certiorari denied Wel¬ 
osky V. Commonwealth of Massachu¬ 
setts, 52 S.Ct. 201, 284 U.S. 684, 76 
L.Ed. 578. 

27. Ind.—Piedmont v. State, 154 NT. 
E. 282, 198 Ind. 611. 

28. Ind.—Robinson v. State, 106 N. 
E. 533, 182 Ind. 329. 
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and ;eat,29 or as one where the business of keeping 
and selling intoxicating liquor for beverage purpos¬ 
es was carried on by him.^® According to some au¬ 
thority where the actual physical character and sur¬ 
roundings of the house are in evidence, evidence as 
to the general reputation thereof is inadmissible.^^ 
In other jurisdictions it has been held that, where 
the place at which the intoxicating liquors are kept, 
possessed, or found is one of public resort, the gen¬ 
eral reputation of the place as being one where in¬ 
toxicating liquors are sold or kept for sale is ad- 
missible^^ as tending to show criminal intent.^3 

Before evidence of the general reputation of the 
place as a place where intoxicating liquor is kept 
for sale is admissible, however, it must be shown 
that the place itself was one of public resort,and 


not merely that it bore such reputation,35 and, in 
the absence of such proof, evidence of the general 
reputation of accused’s home, where the liquor was 
possessed, as a place where intoxicating liquors are 
sold or kept for sale is incompetent.^® 

c. Weight ajid SufiBlciency 

To warrant a conviction for keeping, possessing, 
storing, or delivering intoxicating liquors unlawfully, the 
evidence must be sufficient to establish the guilt of the 
accused beyond a reasonable doubt, and must show both 
possession and the requisite intent. 

In order to warrant a conviction of keeping, pos¬ 
sessing, storing, or delivering intoxicating liquors 
unlawfully, the evidence must be sufficient to estab¬ 
lish accused’s guilt beyond a reasonable doubt.®*^ 

It is likewise true that a conviction must be based 


29. N.C.—State v. Henderson, 11 S. 
E.2d 462, 218 N.C. 513. 

Admissibility of evidence as to char¬ 
acter and reputation of accused’s 
place generally see infra § 358. 

30. Vt.—State V. Kempesti, 147 A. 
273, 102 Vt. 152. 

31. Del.—State v. Thomas, 183 A. 
626, 7 W.W.Harr, 395. 

32. Ga.—Harper v. State, 153 S.E. 
84. 41 Ga.App. 331. 

Okl.—Sevetgoflf v. State, 141 P.2d 
816, 77 Okl.Cr. 380—Glenn v. State. 
139 P.2d 611. 77 Okl.Cr. 124—Har¬ 
mon V. State. 128 P.2d 237, 75 
Okl.Cr. 37—Hudgens v. State, 122 
P.2d 815, 74 Okl.Cr. 56—Allen v. 
State. 113 P.2d 835, 72 Okl.Cr. 102 
—Rainey v. State, 107 P.2d 371. 
71 Okl.Cr. 1—Buckley v. State. 102 
P.2d 619, 69 Okl.Cr. 285—Thomas 
V. State. 79 P.2d 625, 64 Okl.Cr. 
265—Strong v. State, 73 P.2d 876, 
63 Okl.Cr. 184—Hinkle v. State, 17 
P.2d 523, 54 Okl.Cr. 246—Pass v. 
State, 4 P.2d 124, 52 Okl.Cr. 246— 
Settles V. State, 240 P. 756, 32 Okl. 
Cr. 262. 

33 C.J. p 761 note 50. 

Reputation of place; 

In prosecution for keeping place 
see supra § 345 b. 

In prosecution for sale see infra 
§ 349 a (2). 

In prosecution for manufacturing 
or keeping appliances therefor 
see infra § 348 b. 

General reputation of accused see 
infra § 359 a. 

33. Okl.—Dean v. State, 110 P.2d 

921, 71 Okl.Cr. 263—Boggess v. 
State, 106 P.2d 446, 70 Okl.Cr. 
156—Strong v. State, 73 P.2d 876, 
63 Okl.Cr. 184—Jay v. State, 274 P. 
487, 43 Okl.Cr. 32—Frazier v. 

State, 239 P. 185, 31 Okl.Cr. 324 
—Peretto v. State, 238 P. 870, 31 
Okl.Cr. 319—Prendergrast v. State, 
236 P. 903, 31 Okl.Cr. 8—Yakum v. 
State, 235 P. 253, 30 Okl.Cr. 184— 
Hill V. State, 224 P. 736, 27 Okl. 
Cr. 73—^Williams v. State, 220 P. 


667, 25 Okl.Cr. 284—Glover v. 

State, 219 P. 725, 25 Okl.Cr. 227. 

34. Okl.—Allen v. State, 113 P.2d 

835, 72 OkLCr. 102—Dean v. State, 
110 P.2d 921. 71 Okl.Cr. 253— 

Strong V. State. 73 P.2d 876, 63 
Okl.Cr. 184—Eastridge v. State, 48 
P.2d 869, 57 Okl.Cr. 323—Millett v. 
State, 253 P. 1039. 36 Okl.Cr. 309 
—Beatty v. State, 246 P. 1103, 34 
Okl.Cr. 418—Coatney v. State. 235 
P. 942, 30 Okl.Cr. 270—Yakum v. 
State. 235 P. 253, 30 Okl.Cr. 184— 
Lotta V. State, 235 P. 245, 30 Okl. 
Cr. 105. 

rotmdatioiL 

In prosecution for unlawful pos¬ 
session of intoxicating liquor, evi¬ 
dence of statements made by third 
persons in presence of accused and 
officers that such persons had pre¬ 
viously purchased Intoxicating liquor 
from accused, although not binding 
on accused, was admissible for pur¬ 
pose of laying a foundation as to 
reputation of premises.—Glenn v. 
State, 139 P.2d 611, 77 Okl.Cr. 124. 

35. Okl.—McCormick v. State, 148 
P.2d 787, 78 Okl.Cr. 370—Fitzger¬ 
ald V. State. 129 P.2d 867, 75 Okl. 
Cr. 192—Culwell v. State, 128 P.2d 
1027, 75 OkLCr. 95—Hopkins v. 
State, 120 P.2d 371, 73 Okl.Cr. 292 
—Strong V. State, 73 P.2d 876, 63 
Okl.Cr. 184—Thornhill v. State. 60 
P.2d 415, 58 OkLCr. 114—Mason v. 
State, 7 P.2d 492. 53 OkLCr. 76— 
Tindel v. State, 287 P. 1109, 47 Okl. 
Cr. 268—Day v. State, 287 P. 1060. 
46 OkLCr. 276—Bruner v. State, 
281 P. 319, 44 OkLCr. 426—Lett 
V. State. 280 P. 728, 45 OkLCr. 74 
—Phillips V. State. 277 P. 669, 43 
Okl.Cr. 174—^Leigh v. State. 273 P. 
280. 41 Okl.Cr. 332—Miller v. State, 
272 P. 387, 41 OkLCr. 244—Witten 
V. State. 268 P. 994, 40 OkLCr. 329 
—Garrett v. State, 267 P. 683, 40 
Okl.Cr. 196—Conley v. State, 267 
P. 491, 40 OkLCr. 128—Fitzgerald 
V. State, 264 P. 929, 39 OkLCr. 320 
—Parnell v. State, 259 P. 151, 37 
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OkLCr. 413—Miller v. State, 253 P. 
1039, 36 OkLCr. 277—Lumpkins v. 
State, 253 P. 909. 36 Okl.Cr. 256— 
Welch V. State. 246 P. 1113, 35 Okl. 
Cr. 2—Yakum v. State. 235 P. 253, 
30 OkLCr. 184—Mockabee v. State, 
229 P. 1094. 28 OkLCr. 167—Wil¬ 
liams V. State, 220 P. 667, 25 Okl. 
Cr. 284. 

36. Ky.—^Keser v. Commonwealth, 
250 S.W. 851, 199 Ky. 200. 

Okl.—Fitzgerald v. State, 129 P.2d 
867, 75 OkLCr. 192—Hull v. State, 
65 P.2d 423, 61 Okl.Cr. 12—Mason 
V. State, 7 P.2d 492, 53 OkLCr. 
76—Lett V. State. 280 P. 728, 45 
OkLCr. 74—^Witten v. State, 268 P. 
994, 40 OkLCr. 329—Baker v. State. 
259 P. 158, 39 OkLCr. 19—Parnell 
V. State, 259 P. 151, 37 OkLCr. 413 
—Taylor v. State, 265 P. 714, 37 
OkLCr. 23—Brown v. State. 255 P. 
587, 36 Okl.Cr. 434—Severns v. 

State, 238 P. 217, 31 Okl.Cr. 281— 
Yakum v. State, 235 P. 253, 30 
OkLCr. 184—^Williams v. State, 220 
P. 667, 25 Okl.Cr. 284. 

37. Ala.—Orr v. State, App., 21 So. 
2d 674. 

Ark.—Shell v. State, 42 S.W.2d 19. 
184 Ark. 248. 

N.D.—State v. Gates, 204 N.W. 350, 
62 N.D. 659. 

Ohio.—Glowaski v. State, 163 N.E. 
167, 20 Ohio App. 112—State v. 
Nunlist, 9 Ohio N.P.,N.S., 103, 
Okl.—Walton v. State, 3 P.2d 212, 63 
Okl.Cr. 24—Richards v. State, 286 
P. 806, 47 OkLCr. 153—Richardson 
V. State, 233 P. 508, 29 OkLCr. 286. 
Tex.—^Johnson v. State, 40 S.W.2d 
135, 118 Tex.Cr. 286. 

Va.—Royals v. Commonwealth, 131 
S.E. 204, 144 Va. 630. 

Wis.—State v. Onsgard, 229 N.W. 

632, 201 Wls. 213. 

33 C.J. p 761 note 63. 

Evidence of possession of material 
for manufacturing see infra § 348. 
Sufficiency of evidence to support 
conviction of violation of local op¬ 
tion law see infra § 355. 



§ 346 

:Bvld6iioa li^d jndlLcieBft 

(1) To sustain conviction for un¬ 
lawful possession of intoxicating 
liquor. 

U.S.—Slappey v. U. S., C.C.A-Ga., 110 
F.2d 528—Denton v. U. S., C.C.A. 
Tex., 63 F.2d 353—Safarik v. U. 

5., CCA.Neb., 62 F.2d 892, rehear¬ 
ing denied 63 F.2d 369—Kotrba v. 
U. S., C.C.A.I11., 62 F,2d 234—Lou- 
viers v. U. S.. C.aA.Idaho, 62 F.2d 
163, certiorari denied 53 S.Ct. 527, 
289 U.S. 730, 77 L.Ed. 1479—War¬ 
ner V. U. S., C.C.A.Kan., 60 F.2d 
700—Burkis v. U. S., C.C.A.N.J.. 
60 F.2d 452, certiorari denied 53 
S.Ct. 117, 287 U.S. 655, 77 L.Ed. 
566—Ritkofsky v. U. S.. C.C.A.N.J., 
60 P.2d 267—Rinella v. U. S.. C.C. 
A.I11., 60 F.2d 216—McFee v. U. S.. 
C.C.A.Idaho, 53 F.2d 553. certiorari 
denik 52 S.Ct. 395, 285 U.S. 546, 
76 L.Ed. 938—Irving v. U. S.. C.C. 
A.Ariz.. 53 F.2d 55—Flynn v. U. S.. 

O. C.A.I11., 50 F.2d 1021—Belcher v. 

U. S.. C.C.A.Iowa, 50 F.2d 673— 
Hadley v. U. S., C.C.A.I11., 50 F.2d 
375—Salibo v. U. S., C.C.A.Tex.. 46 
F.2d 790, certiorari denied 61 S. 
Ct. 560, 283 U.S. 850, 75 L.Ed. 1458 
—Weekes v. U. S., C.C.A.N.J., 46 

P. 2d 304—U. S. V. Radov, C.C.A. 
Pa., 44 F.2d 155—Reid v. U. S., 
C.C.A.I11.. 44 P.2d 61—Blanchard 

V. U. S., C.C.A.Tex., 40 P.2d 904. 

certiorari denied 51 S.Ct. 40, 282 

U. S. 865, 76 L.Ed. 765—Dick v. U. 

5., C.C.A.MO., 40 F.2d 609—Reger 

V. U. S., C.C.A.C 0 I 0 .. 37 F.2d 74— 

Hodges V. U. S., C.C.A.Okl.. 36 F. 
2d 356—Porter v. U. S., C.C.A. 
Iowa. 31 F.2d 544—Melby v. U, S.. 
C.C. A Wash., 28 F.2d 613—Marco 
V. U. S., C.C.A.Cal., 26 P.2d 315. 

certiorari denied 49 S.Ct. 19, 278 

U.S. 613, 73 L.Bd. 637—Allen v. 
U. S., C.C.A.Tenn., 26 F.2d 246— 
Woods V. U. S.. C.C.A.Ark., 26 F. 
2d 63—Driskill v. U. S.. CC.A.Ariz., 
24 F.2d 413. certiorari denied 48 
S.Ct 561, 277 U.S. 600, 72 L.Ed. 
1008—Dickerson v. U. S.. C.C.A 
Iowa, 18 P.2d 887—Armstrong v. 
U. S., C.C.ACal., 16 F.2d 62, cer¬ 

tiorari denied 47 S.Ct. 571, 273 U.S. 
766, 71 L.Ed. 881—Buchanan v. U. 

5., C.C.A.Okl., 16 P.2d 496—Pala- 
zini V. U. S., C.C.A.R.I., 14 F.2d 
886—Friedman v. U. S., C.C.A 
Mich., 13 F.2d 632—Roberts v. U. 

5., C.C.AVex., 11 P.2d 606—^Horo- 
witz V. U. S., C.C.AR.I., 10 P.2d 
286—Felton v. U. S., C.C.A.Ky., 
8 F.2d 990—Gay v. U. S., C.C.A. 
Wash., 8 P.2d 219—Webb v. U. 

5., C.C.A.Okl., 8 F.2d 145—Gaz- 
zera v. U. S., C.C.A.Cal., 7 P.2d 
467—Boitano v. U. S., C.C.ACal., 
7 F.2d 324—Golden v. U. S., C.CA. 
Minn., 4 P.2d 846—^Kennedy v. U. 

5., C.C.A.Nev., 4 P.2d 488—^Meyers 
V. U. S., C.aA.N.Y., 3 P.2d 379 
—^Rantala v. U. S., C.O.A.Idaho, 
2 P.2d 60—Cook v. U. S., C.C.A.W. 
Va., 299 P. 291—^Anderson v. U. 
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S.. C.CJLN.Y.. 294 F. 693—Broens 
V. U. S.. C.C.ATenn., 290 P. 809. 
Ala.—Patterson v. State, App., 21 
So.2d 806—Green v. State, 18 So.2d 
872, 31 Ala.App. 359—Yates v. 

State. 17 So.2d 694. 31 Ala.App. 404 
—Harrison v. State, 6 So.2d 603, 
30 Ala.App. 398—^Winchester v. 
State, 200 So. 671. 30 Ala.App. 26, 
certiorari denied 200 So. 672, 240 
Ala. 668—Gray v. State, 199 So. 
256, 29 Ala.App. 568—Johnson v. : 
State, 196 So. 151, 29 Ala.App. 276, 
certiorari denied 196 So. 153, 239 
Ala, 611—McCaa v. State, 184 So. 
287, 28 Ala.App. 286—Flippo v. 

State, 170 So. 494. 27 Ala. App. 
237. certiorari denied 170 So. 495, 
233 Ala. 170—Murphy v. State, 169 
So. 24. 27 Ala.App, 204—Edwards 
V. State. 169 So. 22, 27 Ala.App. 
207—Shaw v. State, 169 So. 20. 
27 Ala,App. 199—Qualls v. State. 
167 So. 610, 27 Ala.App. 159— 
Slaughter v. State, 167 So. 333, 27 
Ala.App. 39, certiorari denied 167 
So. 334, 232 Ala. 143—Benson v. 
State. 166 So. 729, 27 Ala.App. 
130—Wilson V. State. 166 So. 715. 
27 Ala.App. 38. certiorari denied 
166 So. 716. 232 Ala. 60—Harvel 
V. State, 153 So. 891, 26 Ala.App. 
65—Jackson v. State, 132 So. 867. 
first case, 24 Ala.App. 190, cer¬ 
tiorari denied 132 So. 869, second 
case, 222 Ala. 400—Hill v. State. 
132 So. 323, 24 Ala.App. 183— 
Prichett v. State, 115 So. 695, 22 
Ala.App. 335—^Morrison v. State, 
109 So. 758, 21 AlsuApp. 480, cer¬ 
tiorari denied 109 So. 759. 216 Ala. 
106—Prewitt v. State, 106 So. 62, 
21 Ala.App. 64, certiorari denied 
Ex parte Prewitt, 106 So. 63, 213 
Ala. 697—Syphurs v. State, 105 So. 
423, 21 Ala.App. 69—^Honeycutt v. 
State, 103 So. 90, 20 Ala.App. 485 
—Parmer v. State, 97 So. 618, 19 
Ala.App. .358, certiorari denied Ex 
parte Farmer, 97 So. 619, 210 Ala. 
175—Gidley v. State, 97 So. 170, 
19 Ala. App. 318. 

Ark.—Boyd v. City of Jonesboro, 286 
S.W. 932, 171 Ark. 1187—Sutton 
V. State, 268 S.W. 363, 167 Ark, 
678. 

Cal.—Ex parte Parr, 288 P. 852, 106 
Cal.App. 95—People v. Miller, 276 
P. 482, 97 CaLApp. 179—People v. 
Medalgl, 271 P. 652, 94 Cal.App. 
643—People v. Titus, 259 P. 465, 85 
Cal.App. 413—People v. Hay, 241 
P. 275, 74 Cal.App. 464—People v. 
Colombo, 233 P. 413, 70 Cal.App. 
489—People v. Cencevich, 220 P. 
448, 64 Cal.App. 39—^People v. Bu¬ 
chanan, 288 P. 50, 106 CaLApp. 
Supp. 766, 

Colo.—Smith v. People, 263 P. 412, 
83 Colo. 219—Conferti v. People, 
247 P. 1066, 79 Colo. 666—Staley 

V. People, 239 P. 728, 78 Colo. 67. 
Del.—State v. Shockley, 126 A, 181, 2 

W. W.Harr. 492. 

Ga.—Cone v. State, 191 S.E. 250, 184 
Ga. 816—Jordan v. State, 169 S.E. 
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235, 172 Ga. 857—Bell v. State, 
App., 35 S.E.2d 383—Harden v. 
State. 32 S.E.2d 312, 71 Ga.App. 
888—Carter v. State, 26 S.E.2d 378, 
69 Ga.App. 677—Carter v. State, 
26 S.E.2d 374, 69 Ga.App. 670— 
Bird V. State, 24 S.E.2d 692, 69 
Ga.App. 1—Knopp v. State, 21 S.E. 
2d 910, 68 Ga.App. 14—Hall v. 
State, 20 S.B.2d 147, 67 Ga.App. 
308—Akin v. State, 18 S.E.2d 566, 
66 6a.App. 582—Benton v. State, 
17 S.E.2d 193. 66 Ga.App. 104— 
Maddox v. State, 16 S.E. 2d 493, 
65 Ga.App. 769—Davis v. State, 16 
S.B.2d 443, 65 Ga.App. 737—Pace 
V. State. 13 S.E.2d 189, 64 Ga.App. 
387—^Walters v. State, 13 S.E.2d 
113, 65 Ga.App. 14—Thomas v. 

State, 13 S.E.2d 92. 64 Ga.App. 316 
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63 Ga.App. 591—Walker v. State, 

11 S.E.2d 45. 63 Ga.App. 297— 
Morgan v. State, 8 S.B.2d 694, 62 
Ga.App. 493—McKnight v. State, 
7 S.E.2d 82. 61 Ga.App. 605—Stur- 
man v. State, 1 S.E.2d 467, 59 Ga. 
App. 498—Burnham v. State, 200 
S.E. 813, 69 Ga.App. 345—Sutton v. 
State. 200 S.E. 225. 59 Ga.App. 198 
—Wren v. State, 200 S.E. 203, 69 
Ga.App. 197—Foster v. State, 198 
S.E. 717, 68 Ga.App. 398—Dailey 
V. State, 197 S.E. 59, first case, 67 
Ga.App. 814—Dalton v. State, 196 
S.E. 919, 67 Ga.App. 811—Wren v. 
State, 196 S.E. 14$. 57 Ga.App. 641 
—Lewis v. State, 194 S.E. 831, 67 
Ga.App. 162—Burke v. State, 194 
S.E. 242, 56 Ga.App. 798—Webb v. 
State, 192 S.E. 630, 66 Ga.App. 356 
—Farley v. State, 191 S.E. 262, 
65 Ga.App. 670—Scott v. State, 191 
S.E. 177, 65 Ga.App. 688—Scarver 
V. State, 191 S.E. 175, 65 Ga.App. 
669—Jernigan v. State, 191 S.E. 
161, 55 Ga.App. 679—Davis v. 
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231—Allen v. State. 187 S.B. 604, 
54 Ga.App. 228—Davis v. State, 
186 S.E. 909, 53 Ga.App. 847—War¬ 
ren V. State, 186 S.E. 871, 53 Ga. 
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S.E. 461, 63 Ga.App. 615—Hart v. 
State, 186 S.E. 162, 63 Ga.App. 365 
—Patterson v. State, 185 S.E. 361, 
63 Ga.App. 263—Locklear v. State, 
182 S.E. 534, 62 Ga.App. 87— 

Tipton V. State, 182 S.E. 207, 62 
Ga.App. 64—Poulus v. State, 180 
S.E. 652, 61 Ga.App. 419—Sims v. 
State, 180 S.E. 382, 51 Ga.App. 278, 
followed in 180 S.E, 383, 61 Ga. 
App. 279—Miller v. State, 180 S.B. 
362, 61 Ga.App. 263—^Ashworth v. 
State, 180 S.E. 237, 61 Ga.App. 302 
— Wofford V. State, 179 S.E. 840, 
61 GaApp. 226—^Morris v. State, 
179 S.B. 822, 61 Ga.App. 145— 
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Graham v. State, 179 S.B. 637, 51 
Ga.App. 93—Chamblee v. State. 
177 S.E. 824, 50 Ga.App. 251— 
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B, 919, 50 Ga.App. 99—Proctor v. 
State, 176 S.E. 96, 49 Ga.App. 497 
—Cline V. State, 174 S.E. 194. 49 
Ga.App. 16—Wright v. State, 173 
S.E. 442, 48 Ga.App. 783—Carroll 
V. State. 171 S.E. 574, 47 Ga.App. 
781—Wooten v. State, 170 S.B. 392, 
47 Ga.App. 301—Barker v. State. 
167 S.E. 606. 46 Ga.App. 321— 

Pippin V. State. 166 S.E. 835, 46 
Ga.App. 667—Sayne v. State. 165 
S.E. 485. 45 Ga.App. 538—Woodard 
V. State. 165 S.E. 320, 45 Ga.App. 
586—Wright v. State. 164 S.E. 165. 
45 Ga.App. 24 2—Broxton v. Stale. 
164 S.E. 97. 45 Ga.App. 209—Hen¬ 
derson V. State. 164 S.E. 70, 45 Ga. 
App. 235—Meadow v. State. 163 S. 
E. 915, 45 Ga.App. 240—Fields v. 
State. 163 S.E. 216, 44 Ga.App. 
790—Bowen v. State. 162 S.E. 151, 
44 Ga..\pp. 565—Davis v. State. 
161 S.E. 274, 44 Ga.App. 273— 

Bishop V. State. 161 S.E. 271, 44 
Ga.App. 290—Warren v. State. 161 
S.E. 161, 44 Ga.App. 235—Dyson 
V. State. 159 S.E. 143, 43 Ga.App. 
414—Adrian v. State. 169 S.E. 142. 
43 Ga..A.pp. 424—Pieroe v. State. 
159 S.E. 125. 43 Ga.App. 435— 

Hodges V. State, 158 S.B. 611, 43 
Ga.App. 329—Ray v. State. 156 S. 
E. 646, 42 Ga.App. 420—Penning¬ 
ton V. State, 156 S.E. 286. 42 Ga, 
App. 377—Hoffman v. State, 156 
S.E. 282, 42 Ga.App. 370—Johnson 
V. State. 155 S.E. 378. 42 Ga.App. 
241—Harper v. State, 153 S.E. 84. 
41 Ga.App. 331—Drew v. State, 152 
S.E. 622. 41 Ga.App. 241—Ogletree 
V. State, 151 S.E. 396, 40 Ga.App. 
733—Smith v. State. 150 S.E. 923, 
40 Ga.App. 622—Robinson v. State, 
150 S.E. 919. 40 Ga.App. 662— 

Bohannon v. State, 150 S.E. 447, 
40 Ga.App. 544—McKibben v. 
State. 149 S.E. 301, 40 Ga.App. 265 
—Fussell V. State, 149 S.E. 154, 
40 Ga.App. 224—Davis v. State, 
148 S.E. 918, 40 Ga.App. 164— 

Richards v. State, 148 S.E. 281, 39 
Ga.App. 665—Widincamp v. State, 
145 S.E. 504, 38 Ga.App. 728— 

Perry v. State, 145 S.E. 476, 38 
Ga.App. 688—Danforth v. State, 

143 S.B. 437, 38 Ga.App. 210— 

Hawkins v. State, 142 S.B. 214, 37 
Ga.App. 831—Clark v. State, 140 
S.E. 783, 37 Ga.App. 496—Bearden 
V. State, 139 S.E. 81, 37 Ga.App. 
155—Young V. State, 136 S.E. 556, 
36 Ga.App. 273—Morrow v. State, 
131 S.E. 542, 34 Ga.App. 780— 

Bragg V. State, 127 S.E. 474, 33 
Ga.App. 608—Buffington v. State. 
125 S.B. 723, 33 GauApp. 162, cer¬ 
tiorari denied 45 S.Ct. 508, 267 U. 
S. 606, 69 D.Ed. 811—Hebbard v. 
State, 125 S.E. 508, 33 Ga.App. 
45—^Hogan v. State, 122 S.B. 637, 
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32 Ga.App. 25—Barrett v. State, 
122 S.E. 83, 31 Ga.App. 771. 

Idaho.—State v. Allen, 219 P. 1050, 
38 Idaho 168. 

Ill.—People V. Montgares, 180 N.E. 
419. 347 Ill. 562—People v. Du- 
chow, 163 N.E. 352, 331 Ill. 636— 
People V. Berglin, 141 N.E. 295, 
309 Ill. 488—People v. Siex, 39 N. 
E.2d 84, 312 Ill.App. 657—People 
V. Mosley. 245 Ill.App. 388. 

Ind.—Schariilo v. State, 191 N.E. 
76, 207 Ind. 22—Breaz v. State. 190 
N.E. 169. 206 Ind. 494—Molnar 

V. State. 177 N.E. 452, 202 Ind. 
669—Tyler v. State, 177 N.E. 197, 
202 Ind. 659—Heyverests v. State, 
174 N.E. 710. 202 Ind. 359—Malich 
V. State. 169 N.E. 531, 201 Ind. 
587—Branam v. State, 165 N.E. 
314, 200 Ind. 575—Thompson v. 

State. 163 N.E. 695, 200 Ind. 373 
—Abel V. State. 163 N.E. 91, 200 
Ind. 283—Wright v. State. 159 N. 
E. 465, 199 Ind. 617—Bond v. 

State. 158 N.E. 241. 199 Ind. 484— 
Van Tornhaut v. State. 157 N.E. 
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State. 155 N.E. 817, 200 Ind. 69 
—Robertson v. State, 155 N.E. 549. 
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—Money v. State. 170 N.E. 89, 91 
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V. State, 169 N.E. 535. 90 Ind.App. 
627—Anderson v. State, 168 N.E. 
33, 90 Ind.App. 340—Robertson v. 
State. 167 N.E. 567, 89 Ind.App. 
576—Bobruk v. State. 167 N.E. 548. 
90 Ind.App. 97. petition dismissed 
181 N.E. 157, 203 Ind. 516—Sovich 
V. State, 167 N.E. 145, 92 Ind.App. 
103. transfer denied In re Petition 
to Transfer Appeals, 174 N.E. 812. 
202 Ind. 365—Renz v. State, 166 
N.E. 775, 92 Ind.App. 129, trans¬ 
fer denied In re Petition to Trans¬ 
fer Appeals, 174 N.E. 812, 202 Ind. 
365—Berry v. State, 166 N.E. 672. 
89 Ind.App. 450—Hantz v. State. 
166 N.E. 439. 92 Ind.App. 108, fol¬ 
lowed In Goebel v. State, 166 N.E. 
446, 89 Ind.App. 328, and Boston 
V. State, 166 N.E. 448. 89 Ind.App. 
683, and transfer denied In re Pe¬ 
tition to Transfer Appeals, 174 N. 
E. 812, 202 Ind. 365—Chandler v. 
State, 166 N.E. 289, 89 Ind.App. 
304—Jones v. State, 166 N.E. 158. 
89 Ind.App. 664, transfer denied 
In re Petition to Transfer Appeal, 
174 N.E. 812, 202 Ind. 366—Hiner 
V. State, 166 N.E. 20, 89 Ind.App. 
152—Neece v. State, 165 N.E. 920. 
89 Ind,App. 122—Reseter v. State, 
165 N.E. 781, 89 Ind.App. 86— 

Toth V. State. 165 N.E. 779. 89 Ind. 
App. 110—Edmenster v. State, 166 
N.E. 769, 89 Ind. App. 91—Fleet- 
wood v. State, 166 N.E, 769, 89 Ind, 
App. 617. 
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80, 227 Iowa 306—State v. John¬ 
son, 271 N.W. 223, 222 Iowa 1204— 
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state T. Healy, 251 N.W. 649. 

217 Iowa 1155—State v. Wareham, 

218 N.W. 145, 205 Iowa 604—State 
V. Boever, 210 N.W. 571, 203 Iowa 
86 . 

Kan.—State v. Moelllnger, 103 P.2d 
786, 152 Kan. 395—State v. Ste¬ 
phens. 72 P.2d 975. 146 Kan. 660 
—State V. Brearley, 4 6 P.2d 872 
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2d 1080, 135 Kan. 263—State v. 
Davis, 300 P. 1114, 133 Kan. 571 
—State v. Colfax, 291 P. 94 9. 131 
Kan. 262—State v. Bradley, 288 P. 
735. 130 Kan. 759—State v. Vedder, 
287 P. 231, 130 Kan. 532—State 
V. Toelkes. 278 P. 20. 128 Kan. 293 
—State V. Kerley, 276 P. 802. 128 
Kan. 229—State v. Hancock, 274 
P. 209, 127 Kan. 510, rehearing 
denied 275 P. 1089, 128 Kan, 11— 
State v. Hutchinson, 267 P. 963, 
126 Kan. 373—State v. Van Win¬ 
kle. 263 P. 1042, 126 Kan. 175— 
State V. Carl. 259 P. 680. 124 Kan. 
277—State v. Wal bridge, 255 P. 
83. 123 Kan. 386—State v. Mess- 
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233 P. 1028, 118 Kan. 157—State 
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Kan. 697. 

Ky.—English v. Commonwealth, 44 
S.W.2d 271, 241 Ky. 386—Allen 

V. Commonwealth? 28 S-W.2d 19, 

234 Ky. 302—Davis v. Common- 

w^ealth. 20 S.W.2d 731. 230 Ky. 

732—Rice v. Commonwealth, 9 S. 

W. 2d 1075. 225 Ky. 712—Phillips v. 
Commonwealth, 295 S.W. 1019, 221 
Ky. 84—Leifler v. Commonwealth, 
287 S.W. 569, 216 Ky. 176—Scott 
V. Commonwealth, 286 S.W. 1038, 
215 Ky. 766—Vanmeter v. Com¬ 
monwealth, 284 S.W. 80, 214 Ky. 
797—Morris v. Commonwealth, 282 
S.W. 1078, 214 Ky. 173—Smith v. 
Commonwealth. 279 S.W. 1094, 212 
Ky. 700—Luke v. Commonwealth, 
278 S.W. 141, 212 Ky. 28—Pulliam 
V. Commonwealth, 278 S.W. 134, 
211 Ky. 766—Knight v. Common¬ 
wealth, 278 S.W. 129, 211 Ky. 786— 
Smith V. Commonwealth, 277 S.W. 
1009, 211 Ky. 685—Kenny v. -Com¬ 
monwealth, 277 S.W. 480, 211 Ky. 
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349—^Walker ▼. Commonwealth, 
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man V. Commonwealth, 277 S.W. 
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Ky. 302—Addington v. Common¬ 
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Mich.—People v. Smith, 229 N.W. 
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610, 183 Miss. 158—Schillings v. 
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11 S.W.2d 1024—State v. Gooch, 
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274 S.W. 500—State v. Edmonds, 
App., 270 S.W. 433—State v. Huck- 
abe, App., 269 S.W. 691—State v. 
Lee, App., 266 S.W. 1022—State v. 
Gatewood, App., 264 S.W. 42— 
State V. Mitchell, App., 261 S.W. 
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cobson, 249 P. 571, 77 Mont. 67— 
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129 Neb. 263—Grosh v. State, 225 
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N.H.—State v. Bozek, 124 A; 666, 81 
N.H. 277. 

N.J.—State V. Reichert, 143 A. 735, 
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Bishop, 132 A. 338, 4 N.J.Misc. 239 
— State V. Garton, 129 A. 480, S 
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grounds 133 A, 403, 102 N.J.Law 
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N.M.—State v. Coffey, 292 P. 228, 
36 N.M. 204. 

N.C.—State v. Henderson, 11 S.B.2d 
462, 218 N.C. 513—State v. Rose, 
166 S.E. 916, 200 N.C. 342—State 
V. Rhyne. 147 S.E. 742, 197 N.C. 
146—State v. Hege, 140 S.E. 80, 
194 N.C. 526. 

N.D.—State v. Grams, 259 N.W. 86, 
66 N.D. 400—State v, Alton, 208 
N.W. 835. 64 N.D. 127. 

Ohio.—City of Cleveland v. Nagle, 
176 N.E. 886, 124 Ohio St, 69— 
Babika v. City of Cleveland, 177 
N.E. 914, 40 Ohio App. 45—Dosio 
V. State. 170 N.E. 881, 34 Ohio 
App. 384. 

Okl.—White v. State, Cr., 165 P.2d 
161—^Edwards v. State, Cr., 164 
P.2d 245—Smith v. State, Cr„ 162 
P.2d 381—Enochs v. State, Cr., 161 
P.2d 87—^Williams v. State, 142 P. 
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Cr. 268—Quick v. State. 129 P.2d 
604, 75 OkLCr. 176, followed in 
Quick V. State, 129 P.2d 607, 75 
OkLCr. 182—Vincent v. State, 129 
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1079, 67 Okl.Cr. 98—Lee v. State, 
92 P.2d 621, 66 OkLCr. 399—Wil¬ 
lard V. State, 92 P.2d 602, 66 Okl. 
Cr. 349—Gragg v. State, 90 P.2d 
680, 66 OkLCr. 200—By bee v. State, 
90 P.2d 38, 66 OkLCr. 105—Mala- 
din V. State, 87 P.2d 164, 65 Okl. 
Cr. 367—^Handley v. State, 85 P.2d 
436, 65 OkLCr. 268—Grimes v. 

State, 83 P.2d 410, 65 OkLCr. 99 
—Pierce v. State, 78 P.2d 1073, 
64 Okl.Cr, 261—Boardwine v. 



48 C.J.S. 


INTOXICATING LIQUORS 


§ 346 


state, 76 P.2d lOSl. 64 Okl.Cr. 49 
—Smart v. State, 73 P.2d 488, 63 
Okl.Cr. 162—Underwood v. State, 
70 P.2d 1102, 61 Okl.Cr. 62—Smith 
V. State. 69 P.2d 671, 62 Okl.Cr. 
33 —Gins v. State, 64 P.2d 344, 60 
Okl.Cr. 284—Davis v. State, 63 
P.2d 112, 60 Okl.Cr. 198—Brady v. 
State, 56 P.2d 913, 59 Okl.Cr. 

60—Bailey v. State, 47 P.2d 223, 
57 Okl.Cr. 134—Kizziar v. State. 
47 P.2d 198, 57 Okl.Cr. 224—Mait- 
len V. State. 38 P.2d 964, 56 Okl. 
Cr. 301—Humberd v. State, 32 P. 
2d 954, 56 Okl.Cr. 23—Teague v. 
State, 32 P.2d 951, 56 Okl.Cr. 14— 
Brickey v. State, 32 P.2d 743, 55 
Okl.Cr. 451, followed in Page v. 
State, 32 P.2d 744, 55 Okl.Cr. 438 
—Williams v. State. 27 P.2d 363, 
55 Okl.Cr. 181—Mosher v. State. 
25 P.2d 342, 55 Okl.Cr. 106—Wal¬ 
ton V. State, 20 P.2d 194, 54 Okl. 
Cr. 312—Hill v. State, 18 P.2d 286. 
53 Okl.Cr. 434—Hinkle v. State. 17 
P.2d 523, 54 Okl.Cr. 246—Moncrief 
V. State, 11 P.2d 538, 53 Okl.Cr. 
308—Huckabe v. State. 11 P.2d 212. 
53 Okl.Cr. 291—Cheeves v. State, 
9 P.2d 54, 53 Okl.Cr. 193—Hickman 
V. State, 8 P.2d 761, 53 Okl.Cr. 164 
—Allen V. State. 5 P.2d 183, 62 
Okl.Cr. 284—Pass v. State, 4 P,2d 
124, 52 Okl.Cr. 246—Jones v. State, 
3 P.2d 236, 62 Okl.Cr. 118—Mobbs 
V. State, 2 P.2d 974, 52 Okl.Cr. 64 
—Roth V. State, 2 P.2d 595, 52 Okl. 
Cr. 15—McMillian v. State, 2 P.2d 
690, 52 Okl.Cr. 34—Wilson v. State. 
1 P.2d 839, 51 Okl.Cr. 318—Harvey 
V. State, 300 P. 434. 51 Okl.Cr. 164 
—^Woods V. State, 299 P. 927, 51 
Okl.Cr. 99—Reynolds v. State, 299 
P. 923, 51 Okl.Cr. 110—Shiver v. 
State, 299 P. 235, 51 Okl.Cr. 18— 
Love V. State, 299 P. 232, 51 Okl. 
Cr. 8—King v. State. 299 P. 231, 
61 Okl.Cr. 71—Littrell v. State, 298 
P. 308, 50 Okl.Cr. 420—Neeld v. 
State, 297 P. 825, 60 OkLCr. 367 
—Bradley v. State, 297 P. 321, 60 
Okl.Cr. 244—Taylor v. State, 297 P. 
307, 50 Okl.Cr. 220—Murray v. 

State, 296 P. 1004, 50 Okl.Cr. 263 
—Bandy v. State, 296 P. 1001, 60 
Okl.Cr. 138—Asher v. State, 296 
P. 763, 60 Okl.Cr. 142—Reed v. 
State, 296 P. 530. 50 Okl.Cr. 282— 
Hayden v. State, 296 P. 622, 50 

OkLCr. 83—West v. State, 296 P. 
506, 60 Okl.Cr. 91—^Hochderffier v. 
State, 295 P. 236, 49 Okl.Cr. 420 

—^Brant v. State, 296 P. 235, 49 

Okl.Cr. 439—^De Witt v. State, 294 
P. 215, 49 Okl.Cr. 328—Mitchell v. 
State, 294 P. 211, 49 Okl.Cr. 321 

—Cash V. State, 293 P. 1109, 49 
OkLCr. 249—^Hall v. State, 293 P. 
566, 49 OkLCr. 332—Herren v. 

State, 293 P. 276, 49 OkLCr. 223 

—Sherwood v. State, 293 P. 270, 
49 OkLCr. 227—^Wiederkehr v. 

State, 292 P. 895, 49 OkLCr. 4— 

Crow V. State, 291 P. 167, 48 Okl. 
Cr. 299—Hogue v. State, 291 P. 
137, first case, 48 Okl.Cr. 296— 


Hogue V. State. 291 P. 137, second 
case, 48 Okl.Cr. 298—^Daine v. 
State, 291 P. 136, 48 OkLCr. 272 
—Bailey v. State, 290 P. 1109, 48 
OkLCr. 238—Wiederkehr v. State, 
290 P. 936. 48 OkLCr. 295—Kirk¬ 
patrick V. State, 290 P. 933, 48 Okl. 
Cr. 318—Coatney v. State, 290 P. 
420, 48 OkLCr. 243—Jordan v. 

State, 290 P. 340, 48 Okl.Cr. 137— 
Urioste v. State, 289 P. 1117. 48 
Okl.Cr. 130—Kidd v. State, 288 P. 
399, 47 OkLCr. 356—Womack v. 
State. 288 P. 399, 48 OkLCr. 24— 
Wordlow V. State, 288 P. 351, 47 
Okl.Cr. 26—Bert v. State, 288 P. 
348, 47 OkLCr. 249—Gaines v. 
Stale, 287 P. 1066, 46 OkLCr. 275 
—Conley v. State, 287 P. 1059, 47 
OkLCr. 36—TiTiitehead v. State. 287 
P. 808, 47 OkLCr. 312-McCandless 
V. State. 287 P. 778, 46 OkLCr. 31 
—Myers v. State. 287 P. 766, 40 
Okl.Cr. 255—Ward v. State. 287 
P. 735, 47 Okl.Cr. 238—Murphy v. 
State, 286 P. 909. 47 OkLCr. 175 
—Luton V. State. 286 P. 350, 47 
OkLCr. 82—Overstreet v. State. 
283 P. 1032, 46 Okl.Cr. 68—Bar¬ 
nett V. State. 283 P. 1023, 45 Okl. 
Cr. 447—Burkes v. State, 283 P. 
687, 45 OkLCr. 376—Zoll v. State, 
282 P. 901, 45 OkLCr. 338—Conti 
V. State, 282 P. 687, 45 Okl.Cr. 
264—Snow v. State, 282 P. 374, 45 
Okl.Cr. 150—Russell v. State, 282 
P. 369, 45 OkLCr. 163—Conti v. 
State. 282 P. 182, 45 OkLCr. 105 
—Dollar V. State, 282 P. 180, 45 
Okl.Cr. 112—Pendarvis v. State, 
282 P, 178, 45 OkLCr. 452—Russell 
V. State, 282 P. 176, 45 OkLCr. 119 
—Weber v. State. 281 P. 987, 44 
OkLCr. 447—Hildreth v. State, 281 
P. 151, 44 Okl.Cr. 338—Murn v. 
State. 277 P. 684, 43 OkLCr. 187 
—Torrence v. State, 276 P. 498, 
42 OkLCr. 353—Lambert v. State, 
276 P. 243, 42 OkLCr. 854—Coram 
V. State, 275 P. 1070, 42 OkLCr. 
219—O’Brien v. State, 275 P. 401, 
42 OkLCr. 238—Bynum v. State, 
268 P. 993, 40 OkLCr. 352—Blevins 
V. State, 264 P. 634, 39 OkLCr. 250 
—Turner v. State, 263 P. 476, 39 
OkLCr. 74—Ross v. State, 260 P. 
90, 38 OkLCr. 252—Smith v. State, 
260 P. 88, 38 OkLCr. 231—Down- 
ard V. State, 259 P. 662, 38 Okl. 
Cr, 163—May v. State, 259 P. 604, 
38 Okl.Cr. 157—^Washington v. 
State, 259 P. 150, 37 Okl.Cr. 415— 
Cannard v. State, 259 P. 149, 137 
Okl.Cr. 409—Wilson v. State, 257 
P. 1117, 37 OkLCr. 309—Manning 
V. State, 256 P. 757, 37 OkLCr. 74 
—Long V. State, 256 P. 65, 37 Okl. 
Cr. 52—^Woodward v. State, 253 P. 
1034, 36 Okl.Cr. 274—Roden v. 

State, 253 P. 1033, 36 Okl.Cr. 304— 
Stlmpson V. State, 253 P. 1032, 36 
OkLCr. 305—Guest v. State, 253 
P. 1031, 36 Okl.Cr. 283—Woodward 
V. State, 253 P. 1025, 36 OkLCr. 
275—Palmer v. State, 252 P. 1114, ' 
36 Okl.Cr. 169—Smith v. State, 252 
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P. 1113, 36 OkLCr. 168—Johnson 
V. State, 250 P. 141, 35 Okl.Cr. 242 
—Davis V. State, 249 P. 431, 35 
Okl.Cr. 181—Penney v. Stale, 249 
P. 167, 35 OkLCr. 151—Welch v. 
State, 247 P. 426, 35 OkLCr. 17 
—^Woodward v. State, 246 P. 646, 
34 Okl.Cr. 272—Dumas v. State, 
246 P. 644, 34 Okl.Cr. 337—Faulk 
V. State, 246 P. 643, 34 Okl.Cr. 335 
—Fletcher v. State, 246 P. 485, 
34 OkLCr. 305—^^Vheat v. State, 244 
P. 821, 34 Okl.Cr. 82—White v. 
State, 244 P. 450. 33 Okl.Cr. 428 
—Gilliland v. State, 244 P. 60, 33 
OkLCr. 356—Canard v. State, 243 
P. 9S7, 33 OkLCr. 392—Stephens v. 
State, 243 P. 980. 33 OkLCr. 387 
—Key V. State. 242 P. 582, 33 Okl. 
Cr. 92—Zoll V. State. 242 P. 286, 33 
OkLCr. 152—Helms v. State, 240 
P. 1083. 32 OkLCr. 232—Bailey v. 
State, 240 P. 1083, 32 Okl.Cr. 243 
—Hollingsworth v. State. 240 P. 
145, 32 OkLCr. 126—Davis v. State, 
240 P. 132. 32 OkLCr. 170—Gachet 
V. State, 239 P. 943, 32 OkLCr. 
34—Lindsey v. State, 239 P. 684, 
31 OkLCr. 406—Potts v. State, 238 
P. 968, 31 OkLCr. 359—Smith v. 
State, 238 P. 866. 3l Okl.Cr. 230— 
McMillan v. State, 238 P. 510, 31 
OkLCr. 261, followed in 238 P. 511, 
31 OkLCr. 264—Bonner v. State, 
238 P. 229, 31 OkLCr. 245—Tobias 
V. State. 238 P. 227, 31 OkLCr. 222 
—Moore v. State, 237 P. 621, 30 
Okl.Cr. 205—Jones v. State. 237 
P. 468, 31 OkLCr. 77—McClure 

V. State. 237 P. 146, 31 Okl.Cr. 76 
—^Langham v. State. 237 P. 144, 31 
OkLCr. 64—Anderson v. State. 237 
P. 137, 31 OkLCr. 65—Baskin v. 
State, 236 P. 900, 31 Okl.Cr. 57— 
Epperson v. State, 236 P. 442, 31 
OkLCr. 17—Treadway v. State, 235 
P. 929, 30 Okl.Cr. 239—Brown v. 
State, 235 P. 624, 30 OkLCr. 316 
—Smith V. State, 235 P. 554, first 
case, 30 Okl.Cr. 114—Smith v. 
State, 235 P. 554. second case, 30 
OkLCr. 122—Mosley v. State, 235 
P. 260, 30 OkLCr. 132—Manuel v. 
State, 235 P. 258, 30 Okl.Cr. 181 
-Piquet V. State, 235 P. 257, 30 
OkLCr. 134—Starr v. State. 234 P. 
785, 30 OkLCr. 37—Barnes v. State, 
234 P. 648, 30 Okl.Cr. 29—Flowers 
V. State, 232 P. 958, 29 OkLCr. 231 
—^Potts V. State, 232 P. 958, 29 
OkLCr. 102—Mondell v. State, 232 
P. 126, 29 OkLCr. 53—Lemming v. 
State, 225 P. 186, 27 OkLCr. 121 
—Deupree v. State, 224 P. 993, 27 
OkLCr. 87—King v. State, 224 P. 
376, 26 OkLCr. 396—Graham v. 

State, 221 P. 1049, 26 Okl.Cr. 93 
—Peppers v. State, 217 P. 227, 24 
OkLCr. 203—Fischer v. State, 217 
P. 227, 24 OkLCr. 191—Gibbons v. 
State, 216 P. 950, 24 OkLCr. 181. 

Or.—State v. Drury, 252 P. 967, 120 
Or. 546—State v. Barnes, 251 P. 
305, 120 Or. 372—State v. Broom, 
249 P. 361, 119 Or. 469—State v. 
Glasburn, 241 P. 846, 116 Or. 451, 
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Pa.—Commonwealth v. Rupert, 101 
Pa. Super. 126—Commonwealth v. 
Hetferman, 96 Pa.Super. 351—Com¬ 
monwealth V. Walker, 94 Pa.Super. 
586—Commonwealth v. Hastings, 
94 Pa.Super. 389—Commonwealth 
V. Bloom. 89 Pa.Super. 308—Com¬ 
monwealth V. Abel, 84 Pa.Super. 
102 . 

S.C.—State V, Moorer, 158 S.E. 729. 
160 S.C. 379—State v. Martin, 152 
S.E. 738, 155 S.C. 495—S^ate v. 

Harrell, 140 S E. 256. 142 SC. 17 
—State V. Terrell, 128 S.E. 409, 
131 S.C. 438. 

S.B.—State v. Salte, 223 N.W. 733, 54 
S.D. 536. 

Tenn.—Ellis v. S^a<-e, 26 S.W.2d 151. 
160 Tenn. 530—French v. State. 19 
S.W.2d 276. 159 Tenn. 451—Bragg 
V. State, 290 S.W. 1. 155 Tenn. 20. 
Tex.—O’R^'ar v. State. 158 S.W.2d 
996, 143 Tpx Cr. 386—Powers v. 
State, 53 S.W.2d 788. 122 Tex.Cr. 
98—Wilson v. Slate. 31 S.W.2d 
647, 116 TexCr. 299—Duffer v. 

State, 27 SW.2d 24 2. 115 Tex.Cr. 
613. followed in 27 S.W.2d 244, 
115 Tex.Cr. 518. and Sanders v. 
State. 27 S.W.2d 24,5—Freeman v. 
State. 25 S.W.2d 832. 114 Tex Cr. 
433—Wright v. S*a"e, 13 S.W.2d 
111. Ill Tex.Cr. 240 —Ferguson v. 
State. Cr.. 12 S.W.2d 1022—Kou- 
chousas V. State, 7 S.W.2d 550. 110 
Tex Cr. 3‘>4—Medlock v. State, 1 
S.W.2d 308. 108 Tex Cr. 274—Kile 
V. State. 291 S.W. 11 ^^4. 106 Tex Cr. 
328—Buchanan v. State. 286 S.W. 
230, 104 Tex Cr, 612—Heeter v. 

State, 281 S.W. 565. 103 Tex.Cr. 
399—Sterling v. S^ate. 280 S.W. 
777, 103 TexCr. 151—Randolph v. 
State. 276 S.W. 707, 101 Tex.Cr. 
602—Davis v. State, 276 S.W, 698. 
101 Tex.Cr. 667—Reddell v. State. 
268 S.W. 458. 99 Tex Cr. 230— 

Caaey v. State. 265 S.W. 150, 98 
Tex.Cr. 183—A reason v. State. 261 
S.W. 787. 97 Tex.Cr. 430—Rich¬ 
mond V. State. 258 S.W, 816, 96 
Tex.Cr. 508—Atwood v. State, 257 
S.W. 563. 06 TexCr. 249—Gonzales 
V. State. 257 S.W. 251. 96 Tex.Cr. 
209—Weaver v. S'ate. 257 S.W. 
246, 96 TexCr. 363—Tucker v. 

State. 251 S.W. 1090, 94 Tex.Cr. 

Utah.—State v. Durfee. 200 P. 962. 
77 Utah 1—State v. Brown. 266 P. 
716, 71 Utah 381—Stale v. Sutter, 
266 P. 265. 71 Utah 342. 

Va.—Smith v. Commonwealth, 30 S. 
E.2d 26, 182 Va. 585, 153 A.L.R. 
1150—Miller v. Commonwealth, 2 
S.E.2d 343. 172 Va. 639—Whitaker 
V. Commonwealth. 195 S.E. 486, 170 
Va, 621—Regensburg v. Common¬ 
wealth. 167 S.E. 24 7. 159 Va. 1024 
—Cobb V. Commonwealth. 146 S.E. 
270, 152 Va, 941—Johnson v. 

Commonwealth, 146 S.E. 260, 152 
Va, 973—Cunningham v. Town of 
Narrows, 143 S.E. 740, 150 Va. 605 
—De Boer v. Commonwealth, 137 
S.B. 469, 147 Va, 671, 


Wash.—State v. Simpson, 5 P.2d 328, 
165 Wash. 258—State v. Johnson, 
297 P. 167, 161 Wash. 466—State 
V. Fairfield, 296 P. 811, 161 Wash. 
214—State v. Albright, 290 P. 336, 
157 Wash. 688—State v. Wolfsen, 
282 P. 216. 154 Wash. 383—State 

V. La Belle, 273 P. 193. 150 Wash. 
398—State v. Ball, 272 P. 53, 150 
Wash. 131—State v. McBroom, 240 
P. 562, 136 Wash. 453—State v. 
Harris. 237 P. 1005, 135 Wash. 446 
—State V. Wilson. 227 P. 850, 130 
Wash. 444—State v. Rudolph, 220 
P. 815. 127 Wash. 262. 

W.Va.—State v. Alexander, 150 S.E. 
722, 108 VV.Va. 283—State v. Dan- 
ser, 144 S.E. 295, 105 W.Va. 495— 
State V. Walker, 120 S.E. 171, 94 

W. Va. 691. 

Wis.—Ha I bach v. State, 227 N.W. 
306, 200 Wis. 145—Watson v. 

State, 217 N.W. 653. 195 Wis. 166 
—Burtscher v. State, 217 N.W. 326, 
194 Wis. 646—Wyss v. State. 213 
N.W. 318, 192 Wis. 619—Ring v. 
State, 212 N.W. 662, 192 Wis. 391 
—Carver v. State. 208 N.W. 874. 
190 Wis. 234—State v. Sehnick, 200 
N.W. 303. 184 Wis. 661. 

Wyo.—State v. M unsinger, 264 P. 
1011, 38 Wyo. 98—Stale v. Powers. 
239 P, 1044, 33 W.vo. 424. 

33 C.J. p 761 note 53 [a], 

(2) To sustain conviction for pos¬ 
session with Intent to sell, barter, 
give away, or otherwise dispose of. 
N.C.—State v. Gordon, 30 S.E.2d 43, 

224 . N.C. 304. 

Okl.—Anderson v. State, 75 P.2d 914, 
63 Okl.Cr. 443. 

(3) To sustain conviction for pos¬ 
sessing intoxicating liquor for pur¬ 
pose of sale in a wet area without 
a permit.—Dearman v. State, Tex.Cr., 
180 S.W.2d 366—Ander.son v. State, 
172 S.W.2d 310, 146 Tex.Cr. 222. 

(4) To support conviction of pos¬ 
sessing liquor on which state tax 
had not been paid, or in container 
not having affixed a stamp showing 
payment of tax due. 

Fla.—Kennedy v. State, 191 So. 193, 
140 Fla. 124. 

Ga.—Smith v. State, App., 36 S.E. 
2d 208—Cowan v. S:aie, App., 35 
S.E.2d 573—Lee v. State. 34 S.E.2d 
645, 72 Ga.App. 643—Anderson v. 
State, 34 S.E.2d 110, 72 Ga.App. 

487—Waters v. Stale, 32 S.E.2d 
419, 71 Ga.App. 873—Ballard v. 

State, 32 S.E.2d 312, 71 Ga.App. 

782—Ealy v. State. 29 S.B.2d 101. 
70 Ga,App, 536—Smith v. State, 
24 S.E.2d 702, 68 Ga.App. 861— 

Franklin v. State, 24 S.E.2d 67, 
68 Ga.App. 757—Butler v. State, 
23 S.E.2d 263. 68 Ga.App. 658— 

Warren v. State, 22 S.E.2d 115, 68 
Ga.App. 83—Davis v. State, 21 S.E. 
2d 911, 68 Ga.App. 28—Thomas v. 
State, 21 S.B.2d 814, 68 Ga.App. 

12—Norris v. State. 20 S.E.2d 208, 
67 Ga.App. 358—Hillman v. State, 

20 S.E.2d 91, 67 Ga.App, 292— 
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Joiner v. State, 19 S.E.ia 744, 67 
Ga.App. 271—Brooks v. State, 19 
S.E.2d 43, 66 Ga.App. 646—Hall 
V. State, 19 S.E.2d 40, 66 Ga.App. 
655—Jones v. State, 18 S.E.2d 510. 
66 Ga.App. 541—Beasley v. State, 
17 S.E.2d 205, 66 Ga.App. 109— 
Hughes V. State. 17 S.E.2d 189, 
66 Ga.App. 101—Gray v. State, 16 
S.E.2d 916. 66 Ga.App. 50—Pudge 
V. State. 16 S.E.2d 892, 66 Ga.App. 
32—Jones v. State. 16 SE.2d 597, 
first case, 65 Ga App. 762—Ruth¬ 
erford V. State. 16 S.E.2d 517, 65 
Ga.App. 743—Jacobs v. State, 15 
S.E.2d 557. 65 Ga.App. 144—Lewis 
V. State. 14 S.E.2d 599, 65 Ga.App. 
25—Pugh v. State. 13 S.E.2d 46, 
64 Ga.App. 299—Maddox v. State, 
13 S.E.2d 37. 64 Ga.App. 285— 

Stafford v. State. 8 S.E.2d 6S4. 
62 Ga.App. 505—Smith v. State, S 
S.E.2(3 94, 62 GaApp. 484—Herbert 

V. State, 4 S.E.2d 84 3, 60 na.App. 
633—Radcliff v. State. 200 S.E. 
812, 69 Ga.App. 335. 

Kan.—St-ate v. Chandler. 65 P.2d 657. 
145 Kan. 323. 

Tex—Yarbrough v. State, Cr., 185 
S.W.2d 445—Little v. State. 158 S, 

W. 2d 309. 143 TrxCr. 194—Little 
V. S^ate, 158 S W.2d 308. 143 Tex. 
Cr. 192—Byrd v. Sta+e. 139 S.W. 
2d 804, 139 TexCr. 194—Boone v. 
State, 137 S.W.2d 77l. 138 Tex. 
Cr. 524—McCbrls’^v v. S^'ate. 112 
S.W.2d 187, 133 TexCr. 438—Dick¬ 
ens V. S^ate. 104 S.W.2d 21, 132 
Tex.Cr. 210. 

(5) To sustain conviction of pos¬ 
session of distilled j^plrirs on li¬ 
censed wine and beer premises.— 
Manos v. S"a+e. 11.5 S.W.2d 655. 134 
TnxCr. 234—Moore v. State. 112 S. 
W.2d 104. 133 TexCr. .3.30—Griron 

V. State, 100 S.W.2d 355. 131 Tex.Cr. 
495. 

(6) To sustain conviction for pos¬ 
sessing intoxicating liquor Illegally 
obtained.—M'^r.'^ball v. State, '168 S. 

W. 2d 809, 205 Ark XIX 

(7) To sustain conviction for 

keeping in a store, in violation of 
statute.—Campbell v. State, 282 S. 
W. 4, 170 Ark. 936—PIDow v. State, 
264 S.W. 462. 160 Ark. 195. 

(8) To sustain conviction for un¬ 

lawfully storing.—Sharf v. Common¬ 
wealth, 127 S.E. 303. 141 Va. 571— 
Little v. Commonwealth, 127 S.E. 

164, 141 Va» 532—Kelley v. Common¬ 
wealth. 125 S.E. 437. 140 Va. 522 
—Hall V. Commonwealth, 121 S.E. 

164, 138 Va. 727. 

(9) To sustain conviction of keep¬ 
ing and storing. 

S.C.—State V. Burns, 130 S.E. 641, 
133 S.C. 238. 

S.D.—State v. La Flamme, 219 N.W. 
252, 52 S.D, 566—State v. Work. 

201 N.W, 663, 47 S.D. 649. 

(10) To sustain conviction of stor¬ 
ing and possessing.—State v. Dozier, 
128 S.E. 726, 131 S.C. 546—State v. 
Marlowe, 153 SJBl. 340, 166 S.a 363 
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—State V. Porter, 130 S.B. 658, 133 
S.C. 50. 

(11) To support conviction for 
keeping and possessing. 

Pa.—Commonwealth v. Martin, 189 
A. 500. 125 Pa.Super. 104. 

S.D.—State v. Ryan, 200 N.W. 1018, 
47 S.D. 596, 

(12) To sustain conviction for 
possession for purpose of sale. 

U.S.—Forni v. U. S., C.C.A.Cal., 3 F. 

2d 354. 

Ala.—Nerland v. State, 179 So. 921, 
28 Ala.App. 137. 

Ark.—Arnold v. State. 36 S.W.2d 69. 
183 Ark. 427—Milton v. City of 
Ft. Smith, 1 S.W.2d 45, 175 Ark. 
694. 

Colo.—Shuman v. People, 226 P. 
1089, 75 Colo. 509. 

Conn.—State v. Boucher, 177 A. 383, 
119 Conn. 436—State v. Colonese, 
143 A. 561, 108 Conn. 454—State 
v. O’Brien, 126 A. 690, 101 Conn. 
499—State v. Zwirko, 125 A. 248, 
101 Conn. 133. 

Ga.—Mosley v. State, 189 S.E. 636, 
55 Ga.App. 151. 

Ill.—People v. Alfano, 153 N.B. 729. 
322 III. 384—People v. Cioppi, 153 
N.E. 604. 322 III. 353. 

Ind.—Piedmont v. Stare. 154 N.E. 
282, 198 Ind. 511—Dudley v. State, 
146 N.E, 398. 196 Ind. 329—Tuis- 
bree v. Slate. 145 N.E. 490, 195 
Ind. 581—Donnelly v. State, 144 N. 
E. 472. 195 Ind. 411—Chaney v. 
State. 141 N.E. 223. 193 Ind. 533. 
La.—State v. Valentine, 14 So.2d 851, 
203 La. 1057—State v. Drew. 11 So. 
2d 12. 202 La. 8—State v. Dupuis, 
118 So. 697. 167 La. 73. 

Me.—State v. Bushey, 138 A. 566, 126 
Me. 363. 

Minn.—State v. Mueller. 16 N.W.2d 
777, 218 Minn. 450—State v. Olson. 
246 N.W. 117. 187 Minn. 527— 

State V. Goldberg. 236 N.W. 309, 
183 Minn. 216—State v. Abdu. 216 
N.W. 640. 173 Minn. 95—City of 
Duluth V. Siden, 210 N.W. 304, 168 
Minn. 467—State v. Bolnick, 194 
N.W. 318, 156 Minn. 498. 

N.Y.—People v. Pina. 60 N.T.S.2d 55, 
270 App.Div. 404—People v. Es¬ 
posito, 11 N.Y.S.2d 606, 256 App. 
Div. 1108, affirmed 24 N.E.2d 24, 
281 N.Y. 755. 

N.C.—State v. Cannaday. 35 S.E.2d 
333—Slate v. Walts. 32 S.E.2d 348, 
224 N.C. 771—Slate v. Graham. 30 
S.E.2d 151. 224 N.C. 347—State v. 
Gordon, 30 S.E.2d 43, 224 N.C. 304 
—State V. Turner, 17 S.E.2d 601, 
220 N.C. 437—State v. Henderson, 
11 S.E.2d 462. 218 N.C. 513—State 

V. Libby, 197 S.E. 154, 213 N.C. 
662—State v. Tate, 185 S.E. 665, 
210 N.C. 168—State v. Rose, 156 
S.E. 916, 200 N.C. 342—State v. 
Jarrett, 127 S.E. 590. 189 N.C. 616. 
N.D.—State v. Lynch, 243 N.W. 814. 
62 N.D. 460—State v. Liberman, 
229 N.W. 363, 69 N.D. 252. 

OkL—Pullins v. State, 126 P.2d 750, 
74 OkLCr. 410—^Ferguson v. Stat#, 


107 P.2d 808, 71 Okl.Cr. 60—Strong 
V. State. 73 P.2d 876. 63 Okl.Cr. 
184—Handley v. State, 65 P.2d 
1026, 61 Okl.Cr. 90—Crowdis v. 

State, 57 P.2d 1200, 59 Okl.Cr. 275 
—Jones v. State, 53 P.2d 292. 58 
Okl.Cr. 308—Allender v. State, 35 
P.2d 281, 56 OkLCr. 152—Harris 

V. State. 34 P.2d 289, 56 Okl.Cr. 

105—Blair v. State. 29 P.2d 998. 
55 Okl.Cr. 280—Adkisson v. State, 
28 P.2d 586, 55 Okl.Cr. 232—Cham¬ 
bers v, State,^ 294 P. 654, 49 Okl. 
Cr. 359—Harnil v. State, 283 P. 
803, 46 Okl.Cr. 1—Thurman v. 

State. 283 P. 586, 45 Okl.Cr. 405— 
Kerker v. State. 282 P. 896, 45 
OkLCr. 223—Reynolds v. State. 278 
P. 358, 43 OkLCr. 353—Harmon v. 
State, 278 P. 354. 43 OkLCr. 251 
—Borthick v. State, 271 P. 953, 
41 OkLCr. 147—Cremer v. State. 
269 P. 607. 40 Okl.Cr. 383—Faulk¬ 
ner v. State. 267 P. 1037. 40 OkLCr. 
188—Smith v. State, 266 P. 491. 
39 OkLCr. 400—Dobbs v. State. 265 
P. 658, 39 OkLCr. 376—Hooks v. 
State. 265 P. 145, 39 OkLCr. 344 
—Chandler v. State. 264 P. 924, 39 
Okl.Cr. 331—McCullough v. State, 
264 P. 916, 39 OkLCr. 293—Sten- 
nett v. State. 263 P. 470, 39 Okl.Cr. 
82—Merritt v. State, 248 P. 881, 35 
OkLCr. 167—Davis v. State. 244 P. 
824. .34 Okl.Cr. 87—Fulsom v. 

State. 243 P. 532. 33 OkLCr. 248— 
Rambo v. State. 240 P. 751, 32 Okl. 
Cr. 229—Tr'Plitt v. State. 240 P. 
749. 32 OkLCr. 375—McCoy v. 

State. 238 P. 223. 31 Okl.Cr. 254— 
Kinney v. State, 237 P. 626, 31 
OkLCr. 176—Tuttle v. Slate, 237 P. 
138. 31 Okl.Cr. 84—Prendergrast v. 
State, 236 P. 903, 31 OkLCr. 8— 
Green v. State, 234 P. 1111, 30 
OkLCr, 213—Kolar v. State, 232 P. 
449, 29 Okl.Cr. 76—Mooney v. 

State, 230 P. 755. 28 Okl.Cr. 341— 
Phipps V, State. 225 P. 722, 27 
OkLCr. 162—Gilloek v. State, 225 
P. 667, 27 OkLCr. 160—King v. 
State. 224 P. 376, 26 Okl.Cr. 396— 
Graham v. Slate, 221 P. 1049, 26 j 
OkLCr. 93. 

Tex.—Steen v. State, Cr.. 192 S.W.2d 
266—Dixon v. State. 79 S.W.2d 321. 
128 Tex.Cr. 94—Stewart v. State, 
74 S.W,2d 1003. 127 Tex Cr. 147— 
Adams v. State, 70 S.W.2d 169. 126 
TexCr. 95—Billingslea v. State, 69 
S.W,2d 411, 126 Tex.Cr. 4—Carl¬ 
ton v. State, 69 S.W.2d 84. 125 
Tex.Cr, 615—Fitzpatrick v. State, 
69 S.W.2d 81. 125 Tex.Cr. 522— 
Wright v. State, 63 S.W.2d 851, 124 
Tex.Cr. 324—^Jones v. State, 61 S. 

W. 2d 1003, 124 Tex.Cr. 355—Tubbs 

V. State, 60 S,W.2d 219. 124 Tex.Cr. 
62—Miers v. State. 60 S.W.2d 217. 
124 Tex.Cr. 152, motion dismissed 
60 S.W.2d 788, 124 Tex.Cr* 152— 
Drab v. State, 60 S.W.2a 70, 123 
Tex.Cr. 618—Tucker v. State, 59 S, 

W. 2d 156, 123 Tex.Cr. 527—Whit¬ 
lock V. State, 68 S.W.2d 109, 123 
Tex.Cr. 279—^Brice v. State, 67 S. 
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W.26 832, 323 Tex.Cr. 69—^Wilson 
v. State. 53 S.W.2d 43. 121 Tex.Cr. 
250—Hartless v. State, 60 S.W.2d 
1097, 121 Tex.Cr. 181—Knowles v. 
State. 50 S.W.2d 1096, 121 Tex.Cr. 
187—Boatcallie v. State. 50 S.W. 
2d 826, 121 TexCr. 149—Willis v. 
State, 50 S.W.2d 308. 121 Tex.Cr. 

246— Brodus v. State. 50 S.W.2d 

289. 121 Tex.Cr. 156—Ray v. State, 
49 S.W.2d 762. 120 Tex.Cr. 239— 
Moten V. State. 40 S.W.2d 754, 121 
Tex.Cr. 204—Bell v. State. 49 S.W. 
2d 473, 120 Tex.Cr. 84—Roy v. 

State. 49 S.W.2d 458. 120 Tex.Cr. 

247— Harris v. State. 49 S.W.2d 
442, 120 Tex.Cr. 167—Funderburk 

V. State. 49 S.W.2d 441. 120 Tex. 
Cr. 145—Flanagan v. State. 4 8 S. 

W. 2d 628, 120 Tex.Cr. 144—York 

V. State, 48 S.W.2d 621. 120 Tex. 

Cr. 298—Wright v. State. 45 S.W. 
2d 981, 119 Tex.Cr. 358—Giles v. 
State. 45 S.W.2d 591. 139 Tex.Cr. 
225—Hays v. State, 45 S.W.2d 206, 
119 Tex.Cr. 250—Exlehen v. State, 
45 S.W.2d 205, 119 TexCr. 211— 
Carlson v. State. 44 S.W.2d 1116, 
119 Tex.Cr. 192—Long v. State, 43 
S.W.2d 932. 119 TexCr. 270—Hen¬ 
derson V. State. 42 S.W.2d 1029, 
118 Tex.Cr. 283—Riviera v. State, 
42 S.W.2d 444. 118 TexCr. 313— 
Fromm v. State. 39 S.W. 2d 67, 
118 Tex.Cr. 265—Green v. State. 37 
S.W.2d 1033. 118 Tex.Cr. 269— 

Hardison v. State. 37 S.W.2d 161, 
117 Tex.Cr. 198—Hanlan v. State, 
37 S.W.2d 158. 117 TexCr. 197— 
Wininger v. State. 36 S.W.2d 509, 
117 Tex.Cr. 342—Traylor v. State, 
36 S.W.2d 506. 117 TexCr. 323— 
Hudgins v. State, 36 S-W.2d 488, 
117 Tex.Cr. 217—Garcia v. Slate, 
36 S.W.2d 173. 117 Tex.Cr. 190— 
Stafford v. State. Cr., 35 S.W.2d 
163—White v. State. 34 S W.2d 602, 
116 Tex.Cr. 363—Luttrell v. State, 
31 S.W.2d 818. 116 Tex.Cr. 277— 
Fulmer v. State. 29 S.W.2d 789. 115 
Tex.Cr. 239—Hildebrand v. State, 
29 S.W.2d 774. 115 Tex.Cr. 245— 
Best v. State, Cr.. 28 S.W.2d 803 
—Wade V. State. 27 S.W.2d 542. 
115 Tex.Cr. 272—Boone v. State. 26 
S.W.2d 655. 114 Tex.Cr. 653—But¬ 
ler V. State. Cr., 26 S.W.2d 241— 
Doherty v. State. 24 S.W.2d 60, 114 
Tex.Cr. 192—Hernandez v. State, 
24 S.W.2d 60. 114 Tex.Cr. 61—Al¬ 
len V. Slate, 23 S.W.2d 726. 114 
Tex.Cr. 221—Welker v. State, 23 S. 

W. 2d 388. 144 TexCr. 387—John¬ 

son V. State, 22 S.W.2d 943, 113 
Tex.Cr. 679—Byrd v. State, 22 S. 
W.2d 943, 113 Tex.Cr. 587—Ken¬ 
nedy V. State, Cr,, 21 S.W.2d 1070 
—Adams v. State, 21 S.W.2d 1057, 
113 Tex.Cr. 501—Duke v. State, 21 
S.W.2d 668, 114 Tex.Cr. 216—Cole¬ 
man V. State, Cr., 20 S.W.2d 1060— 
Rogers v. State, Cr., 20 S.W.2d 
775—Holder v. State, 18 S.W.2d 
661, 113 Tex.Cr. 81—Flower v. 

State. 18 S.W.2d 659, 113 Tex.Cr. 
69—Phipps V. State, 17 S.W.2d 811, 
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112 Tex.Cr. 502—Owens v. State, 
13 S.W.2d 836, 111 Tex.Cr. 677 
—Young V. State. 10 S.W.2d 1008. 
Ill Tex.Cr. 17—Cole v. State, 10 
S.W.2d 1003, 111 Tex.Cr. 14—Ko- 
gar V. State, 10 S.W.2d 546, 110 
Tex.Cr. 636—^Holmes v. State, 9 
S.W.2d 742, 110 Tex.Cr. 566—Jones 

V. State, 9 S.W.2d 337, 110 Tex. 
Cr. 525—Rousey v. State, 7 S.W. 
2d 557, 110 Tex.Cr. 33—Swift v. 
State, 7 S.W.2d 541, 110 Tex.Cr. 
40—King V. State, 3 S.W.2d 802. 
109 Tex.Cr. 173. 67 A.L..R. 407— 
Fisher v. State. 1 S.W.2d 301. 108 
Tex.Cr. 332—Leverett v. State, 300 
S.W. 933, 108 Tex,Cr. 348—Holli' 
man v. State. 299 S.W. 249, 108 
Tex.Cr. 92—Logan v. State. 296 S. 

W. 315, 108 Tex.Cr. 125, rehearing 

denied 299 S.W. 264, 108 Tex.Cr. 
125—Self V. State, 296 S.W. 292. 
107 Tex.Cr. 148—Stansberry v. ; 
State, 295 S.W. 604, 107 Tex.Cr. 
54—Robata v. State, 292 S.W. 246, | 
106 Tex.Cr. 346—Raymond v. State, | 
291 S.W. 251, 106 TexCr. 147—! 
Patrick v. State, 288 S.W. 1078. | 
105 Tex.Cr. 487—Hail v. State. 288 j 
S.W. 1072. 105 TexCr. 497—Jack- 
son V. State. Cr., 288 S.W. 221— 
Sawyer v. State. 286 S.W. 209, 104 
Tex.Cr. 522—Over ley v. State, 283 
S.W. 796. 104 Tex.Cr. 386—Cook v. 
State. 281 S.W. 1053. 103 Tex.Cr. 
592—Rails back v. State, 280 S.W. 
777, 103 Tex.Cr. 94—Charles v. 

State, 279 S.W. 264, 102 Tex.Cr. 

659—Ham v. State, 277 S.W. 653. 
102 Tex.Cr. 124—Randolph v. 
State, 276 S.W. 707, 101 Tex.Cr. 

602—Thomas v. State, 273 S.W. 
671, 100 Tex.Cr. 288—Sullivan v. 
State. 273 S.W. 566, 100 Tex.Cr, 

419—Scharft v. State. 271 S.W, 83, 

99 TexCr. 605—Simmons v. Stale, 

270 S.W, 852, 99 TexCr. 548— 

Payne v. State, 268 S.W. 939, 99 

TexCr. 268—Greenwood v. State, 
268 S.W. 469, 99 TexCr. 160— 

Redden v. State, 268 S.W. 458, 99 
TexCr. 230—Miller v. State, 267 
S.W. 487, 98 TexCr. 621—Wilson 
V. State. 265 S.W. 668, 98 Tex.Cr. 
236—Atwood V. State, 257 S.W. 
563, 96 TexCr. 249—Kelly v. State, 
252 S.W. 1065, 95 Tex.Cr. 138— 

Forrester v. State, 252 S.W. 785, 95 
TexCr. 62—Hubbard v. Slate, 261 
S.W. 1054, 94 TexCr. 480—Thomp¬ 
son V. State, 251 S.W. 808, 94 Tex 
Cr. 554. 

Va.—^Hall V, Commonwealth, 133 S. 

E. 683, 145 Va. 818. 

Wash.—State v. Stump, 132 P.2d 727, 
16 Wash.2d 140—State v. Remlck, 
300 P. 1054, 163 Wash. 324—State 
V. Johnson, 296 P. 645, 161 Wash. 
251—State v. Chalker, 283 P. 482, 
155 Wash. 31—State v. Heppell, 

271 P. 335, 149 Wash. 617—State 
V. Heppell, 269 P. 1046, 148 Wash. 
664—State v. Kassis, 244 P. 396, 
138 Wash. 141—State v. Rudolph, 
220 P. 816, 127 Wash. 262. 


Wyo.—State v. Pinkston, 240 P. 219, 
33 Wyo. 428. 

(13) To sustain conviction for per¬ 
mitting others to keep on premises. 
—State V. Hancock, 275 P. 1089, 128 
Kan. 11. 

(14) To sustain conviction for de¬ 
livering.—State V. Jarrett, 127 S.E. 
590, 189 N.C. 516. 

(15) To sustain conviction under 
municipal ordinance prohibiting pos¬ 
session. 

Ala.—McSheridan v. City of Talla¬ 
dega. 14 So.2d 168, 31 Ala.App. 296 
—^Newman v. City of Birmingham, 
96 So. 654, 19 Ala.App. 247. 

Wash.—City of Seattle v. Demos, 154 
P.2d 597, 22 W’ash.2d 89. 

Wis.—City of Janesville v. Heiser, 
246 N.W. 701, 210 Wis. 526. 

(16) To support conviction of vio¬ 
lation of city ordinance prohibiting 
keeping for sale without license.— 
City of Duluth v. Cerveny, 16 N.W. 
2d 779. 218 Minn. 511—State v. Cap- 
Ito, 9 N.W.2d 734, 215 Minn. 320— 
State V. Kaasa. 269 N.W. 365, 198 
Minn. 181. 

(17) To sustain conviction as to 
some of the persons accused and 
not as to others, 

XJ.S.—Matteis v. U. S., C.C.A.I11., 57 
P.2d 999—Lambert v. U. S., C.C.A. 
Or., 26 P.2d 773—Perry v. U. S., 
C.C.A.Okl., 18 P.2d 477—Landfleld ' 
V. U. S., C.C.A.Cal., 9 F.2d 315. 
Ky,—Brooks v. Commonwealth, 268 
S.W. 339, 206 Ky. 720. 

Mo.—State v. Ward, App., 9 S.W.2d 
253. 

Okl.—Plumlee v. State, 146 P.2d 139. 
78 OkLCr. 201—Collins v. State, 
288 P. 353, 46 Okl.Cr. 152—Stan- 
sell V. State, 235 P. 937, SO Okl.Cr. 
265—Beaver v. State, 235 P. 251, 
30 Okl.Cr. 95—Pruitt v. State, 231 
P. 899, 28 OkLCr. 445. 

(18) To justify finding that stock 
Is held for illicit sale.—Steckler v. 
U. S., aC.A.N,Y., 7 P.2d 69. 

(19) To create prlma facie case of 
keeping for sale. 

N.M,—State v. Chambers, 279 P. 
662. 34 N.M. 208. 

Tex.—Jones v. State, 9 S.W.2d 337, 
110 TexCr. 626. 

(20) To establish corpus delicti. 
Ala.—Green v. State, 2 So.2d 324, 30 

Ala.App. 94, certiorari denied 2 So. 
2d 326, 241 Ala. 288—Pinkerton v. 
State, 2 So.2d 323, 30 Ala.App. 103, 
certiorari denied 2 So.2d 324, 241 
Ala. 218—Balias v. State, 171 So. 
383, 27 Ala.App. 276, certiorari de¬ 
nied 171 So. 384, 233 Ala. 227. 

Mo.—State v. Parks, App., 13 S.W.2d 
1107. 

Tex.—Nowell v. State, 24 S.W.2d 420, 
114 TexCr. 89. 

(21) To establish identity of liq¬ 
uor. 

Okl.—Foley v. State, 240 P, 147, 32 
Okl.Cr. 80. 
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Pa.—Commonwealth v. Jerko, 98 Pa. 
Super. 34. 

(22) As to other matters. 

U.S.—Keith V. U. S., C.C.A.Ky., 11 
P.2d 933. 

Iowa.—State v. Johnson, 271 N.W. 

223, 222 Iowa 1204. 

Ky.—Phillips v. Commonwealth, 266 
S.W. 893, 206 Ky. 37. 

Mo.—State v. Pigg, 278 S.W. 1030, 
312 Mo. 212. 

Ohio.—Fletcher v. State, 173 N.E. 
307, 37 Ohio App. 157—Antorzek 
V. City of Lakewood, 165 N.E. 740, 
31 Ohio App. 417. 

Tenn.—Lawson v. State, 143 S.W.2d 
716, 176 Tenn. 457—Armstrong v. 
State, 265 S.W. 672, 150 Tenn. 416. 
Va,—Miller v. Commonwealth, 2 S- 

E. 2d 343, 172 Va. 639. 

Bvldence held insuf^cient 

(1) To sustain conviction for un¬ 
lawful possession of intoxicating liq¬ 
uor. 

U.S.—IT. S. V. Cusimano, C.C.A.I1L, 
123 F.2d 611—U. S. v. Salli, C.C.A. 
N.Y., 115 P.2d 292—Kahn v. U. S., 
C.C.A.I11., 61 F.2d 910—Stone v. 

U. S., C.C.A.N.Y., 47 P.2d 202— 
Blanchard v. U. S., C.C.A.Tex, 40 

F. 2d 904, certiorari denied 61 S.Ct. 
40, 2S2 U.S. 865, 75 L.Ed. 766— 
Brady v. U. S., C.C.A.Iowa, 39 F. 
2d 312—Bergedorff v. U. S., C.C. 
A.Colo., 37 P.2d 248—Chorak v. U. 

I S., C.C.A.Wash., 15 P.2d 945—Har- 
livy V. U. S., C.C.A.Okl., IS P.2d 
114—Gatt V. U. S., C.C.A.Wash., 
9 F.2d 388—Siden v. U. S., C.C.A. 
Minn., 9 P.2d 241, modified on oth¬ 
er grounds 14 F.2d 846. 

Ala.—Orr v. State, App., 21 So.2d 
574—^Chancellor v. State, 199 So. 
749, 29 Ala.App. 613—Cartright v. 
State, 193 So. 327, 29 Ala.App. 143 
—Riley v. State, 187 So. 247, 28 

Ala. App. 389—Campbell v. State, 
182 So. 89, 28 Ala.App. 240—How¬ 
ard V. State, 167 So. 352, 27 Ala. 
App. 140—Pruitt V. State, 166 So. 
730, 27 Ala.App. 137—Blackwell v. 
State, 166 So. 442, 27 Ala.App, 94 

—Pate V. State, 1G5 So. 783, 27 

Ala.App. 73—McKenzie v. State, 
151 So. 619, 25 Ala.App. 686—Mc¬ 
Kinnon V. State, 137 So. 677, 24 

Ala.App. 637—Cameron v. State, 
134 So. 684, 24 Ala.App. 309— 

Blanchard v. State, 133 So. 311, 24 
Ala.App. 222—Pinnington v. State, 
133 So. 311, 24 Ala.App. 227—Ev¬ 
ans V. State. 132 So. 601, 24 Ala. 
App. 196—Talbot v. State, 129 So. 
323, 23 Ala.App. 569—Stafford v. 
State, 129 So. 810, 23 Ala.App. 666 
—^Nelson v. State, 126 So. 607, 23 
Ala.App. 437—Mathews v. State, 
106 So. 889, 21 AlsuApp. 231— 

Thomas v. State, 104 So. 687, 20 
Ala. App. 640—Guilford v. State, 
104 So. 678, 20 Ala.App. 625—Bush 

V. State, 103 So. 91, 20 Ala.App. 
486—Frederick v. State, 102 So. 
146, 20 Ala.App. 336, certiorari de¬ 
nied Ex parte State ex rel. Attor¬ 
ney General, 102 So. 147, 212 Ala. 
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158—^Ammons v. State, 101 So. 
511, 20 Ala.App. 283. 

Ark.—McNutt v. State, 260 S.W. 393, 
163 Ark. 444. 

Cal.—^People v. French, 296 P. 603, 
113 Cal.App.Supp. 775. 

Ga.—Burke v. State, 187 S.E. 614, 54 
Ga.App. 225—Rhoddenberry v. 
State, 178 S.E. 170, 50 Ga.App. 378 
—Serritt v. State, 161 S.E. 279, 
44 Ga.App. 269—Tutt v. State, 147 
S.E. 785, 39 Ga.App. 533—Toler v. 
State, 147 S.E. 398, 39 Ga.App. 
411—Lowry v. State, 146 S.E. 48, 
39 Ga.App. 28—Pruett v. State, 137 
S.E. 788, 36 Ga.App. 625—Dillard 
V. State, 137 S.E. 702, 36 Ga.App. 
676—Raines v. State, 136 S.E. 566, 
36 Ga.App. 315—Hilson v. State, 
136 S.E. 639. 36 Ga.App. 304—Lane 

V. State. 134 S.E. 807, 36 Ga.App. 
35—Young V. State, 132 S.E. 453, 
35 Ga.App. 193—Popham v. State, 
129 S.E. 799, 33 Ga.App. 822— 
Williams v. State, 129 S.E. Ill, 
34 Ga.App. 239. 

Ill.—People V. Brush, 155 N.E. 34, 
324 Ill. 261—People v. Elias, 147 
N.E. 472, 316 Ill. 376—People v. 
Callier, 243 Ill.App. 348. 

Ind.—Mata v. State, 179 N.E. 916, 
203 Ind. 291—Davis v. State, 161 
N.E. 2, 199 Ind. 739—Hanger v. 
State. 160 N.E. 289, 199 Ind. 720— 
Baugh V. State, 159 N.E. 650, 
199 Ind. 615—Trainer v. State, 154 
N.E. 273. 198 Ind. 502—Burnett v. 
State, 149 N.E. 440. 196 Ind. 681— 
Darbyshire v. State, 149 N.E. 58, 
196 Ind. 357—Duncan v. State, 146 
N.E. 815, 196 Ind. 1—Howard v. 
State, 141 N.E. 341, 193 Ind. 599. 
Kan.—State v, Robinson, 147 P.2d 
374, 158 Kan. 287, 

Ky.—Johnson v. Commonwealth, 290 
S.W. 693, 217 Ky. 706—Day v. 

Commonwealth, 286 S.W. 1063, 215 
Ky. 751—Ball v. Commonwealth, 
268 S.W. 1085, 207 Ky. 189—Lay¬ 
er V. Commonwealth, 264 S.W. 
1097, 204 Ky. 610. 

Mich,—People v. Morse, 228 N.W. 
712, 249 Mich. 336—People v. Hart¬ 
er, 221 N.W. 302, 244 Mich. 346. 
Miss.—^Walker v. State, 24 So.2d 751 
—Lewis V. State, 23 So.2d 401— 
Manning v. State, 199 So. 73, 189 
Miss. 807—Williams v. State, 98 
So. 338, 134 Miss. 76. 

Mo.—State v. Huff, 296 S.W. 121, 317 
Mo. 299, transferred, see, App., 
290 S.W. 87—State v. West, 49 S. 

W. 2d 274, 226 Mo.App. 1149—State 
V. Cooper, App., 32 S.W.2d 1098— 
State V. Nelson, App., 21 S.W.2d 
190—State v. Compton, App., 297 
S.W. 413—State v. Haynes, App., 
293 S.W. 607—State v. Alexander, 
App., 293 S.W. 493—State v. Smith, 
App., 293 S.W. 487—State v. Bai¬ 
ley, App., 286 S.W. 422—State v. 
Kurtz, App., 286 S.W. 135—State 
V, Keltner, App., 278 S.W. 826— 
State V. Blocker, App., 274 S.W. 
1097—State v. Mackey, App., 267 
S.W. 5, transferred, see. Sup., 269 


S.W*. 430—State v. Gatewood, App., 
264 S.W. 42. 

Mont.—State v. Grasswick, 250 P. 
613, 77 Mont. 326—State v. Lewis, 
223 P. 915. 70 Mont. 61. 

Neb.—^Williams v. State, 206 N.W. 
731, 114 Neb. 132—Sommers v. 

State, 199 N.W. 549, 112 Neb. 311 
—Brehm v. State, 197 N.W. 404, 
111 Neb. 659. 

Ohio.—City of Lorain v. Jameson, 
163 N.E. 301. 20 Ohio App. 528— 
Reif V. State, 26 Ohio N.P.,N.S., 
646—Cassidy v. State, 25 Ohio N. 
P..N.S.. 347. 

Okl.—Akins v. State, Cr., 162 P.2d 
195—Parkey v. State, 130 P.2d 
112, 75 Okl.Cr. 236—Stewart v. 
State, 127 P.2d 209, 74 Okl.Cr. 412 
—Patty V. State. 125 P.2d 784, 74 
Okl.Cr. 322—Allgood v. State. 118 
P.2d 662, 73 Okl.Cr. 146—Thomas 
V. State, 113 P.2d 609, 72 Okl Cr. 
118—^Bateman v. State, 113 P.2d 
398, 72 Okl.Cr. 66—Wagner v. 
State. 99 P.2d 161, 68 Okl.Cr. 447 
—Robinsbn v. State, 90 P.2d 64. 
66 OkLCr. 139—Davis v. State, 86 
P.2d 65, 65 Okl.Cr. 306—Craigo v. 
State, 81 P.2d 336, 64 Okl.Cr. 362 
—Knighton v. State, 79 P.2d 1030, 
64 OkLCr. 322—Bush v. State. 77 
P.2d 1184, 64 OkLCr. 161—Taylor 
v. State. 69 P.2d 489. 67 OkLCr. 
278—Smith v. State. 68 P.2d 347, 
59 OkLCr. 312—Crowdis v. State, 
58 P.2d 154, 69 OkLCr. 297—Brown 
V. State, 54 P.2d 210. 68 Okl.Cr. 
388—Taggart v. State, 50 P.2d 
1134, 58 OkLCr. 183, dissenting 
opinion, 62 P.2d 102, 68 OkLCr. 
183—Halton v. State, 60 P.2d 744, 
68 Okl.Cr. 117—Eastridge v. State, 
48 P.2d 869, 57 Okl.Cr. 323—Brown 
V. State, 48 P.2d 348, 57 Okl.Cr. 
292—Brady v. State, 46 P.2d 963, 
57 Okl.Cr, 203—Jones v. State, 18 
P.2d 551, 54 OkLCr. 263—Ingraham 
V. State, 5 P.2d 769, 62 OkLCr. 412 
—^Huckabe v. State, 6 P.2d 408, 
52 OkLCr. 342—Lee v. State. 3 P.2d 
243, 62 Okl.Cr. 127—Sanders v. 

Sta.te, 1 P.2d 823, 51 Okl.Cr. 361— 
Stewart v. State, 296 P. 999, 50 
Okl.Cr. 177—Pulliam v. State, 296 
P. 986, 60 OkLCr. 183—Lofton v. 
State, 296 P. 523, 60 OkLCr. 85— 
Winton V. State, 295 P. 400, 60 
OkLCr. 1—Duke v. State, 290 P. 
348, 48 OkLCr. 154—Sadler v. 

State, 288 P. 608, 47 OkLCr. 398— 
Co vault V. State, 288 P. 604, 47 
OkLCr. 361—Barger v. State, 287 
P. 1059, 46 OkLCr. 96—Roberts v. 
State, 287 P. 793, 47 OkLCr. 180 
—Suggs V. State, 282 P. 477, 46 
Okl.Cr. 188—Barclay v. State, 281 
P. 986, 45 Okl.Cr. 85—Abbott v. 
State, 281 P. 697, 44 OkLCr, 465 
—Cerday v. State, 281 P. 153, 
44 OkLCr. 333—Brown v. State, 281 
P. 152, 44 OkLCr. 334—Hurd v. 
State, 281 P. 160, 44 Okl.Cr. 340— 
Patterson v. State, 277 P. 674, 43 
OkLCr. 142—Winger v. State, 272 
P. 386, 41 OkLCr. 266—Dillinger 
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V. State, 271 P. 1044, 41 Okl.Cr. 
160—Jordan v. State. 270 P. 863, 
41 OkLCr. 193—Dickover v. State, 
267 P. 671, 40 OkLCr. 142—Born- 
heim v. State, 264 P. 921, 39 Okl. 
Cr. 224—Bean v. State. 264 P. 223, 
39 OkLCr. 281—Kirk v. State, 263 
P. 170, 39 OkLCr. 44—Irwin v. 
State, 263 P. 164. 39 Okl.Cr. 52 
—Harris v. State, 262 P. 700, 
39 OkLCr. 4—Williams v. State, 
261 P. 977. 38 OkLCr. 370—Mag- 
gard V. State. 260 P. 1118, 38 Okl. 
Cr. 320—Haynes v. State, 260 P. 
782, 38 Okl.Cr. 273—Lunsford v. 
State, 260 P. 514, 38 OkLCr. 233 
—Matheny v. State, 259 P. 175, 
37 Okl.Cr. 369—Baker v. State. 259 
P. 168, 38 OkLCr. 19—Morton v. 
State, 258 P. 1070, 37 Okl.Cr. 382 
—Burton v. State, 258 P. 1059, 
37 OkLCr. 426—Tipton v. State, 
258 P. 1053. 38 OkLCr. 74—Mc¬ 
Donald v. State, 255 P. 160, 36 Okl. 
Cr. 426—Miller v. State, 253 P. 
1039, 36 OkLCr. 277—Gordon v. 
State, 253 P. 1036, 36 OkLCr. 290 
—Johnson v. State, 253 P. 1033, 
36 OkLCr. 259—Lumpkins v. State, 
253 P. 909, 36 OkLCr. 256—Wil¬ 
liams V. State. 252 P. 453, 36 Okl. 
Cr. 133—Vice v. State, 251 P. 509, 
36 OkLCr. 18—Blassingame v. 
State, 250 P. 144, 35 OkLCr. 235— 
Morgan v. State, 249 P. 354, 35 
Okl.Cr. 100—Welch v. State, 246 
P. 1113, 35 Okl.Cr. 2—Wilder v. 
State, 246 P. 660, 34 OkLCr. 291 
—Rowe V. State, 246 P. 488, 34 
Okl.Cr. 316—Little v. State, 245 
P. 1062, 34 Okl.Cr. 270—Washing¬ 
ton V. State, 245 P. 907, 34 Okl. 
Cr. 198—^Tompkins v. State, 245 
P. 904, 34 OkLCr. 212—Wampler 
V. State, 246 P. 69, 34 Okl.Cr. 141 
—Barksdale v. State, 244 P. 828, 
34 Okl.Cr. 91—Harrell v. State, 244 
P. 467, 33 OkLCr. 364—Boaz v. 
State, 244 P. 206, 34 OkLCr. 4— 
Prock v. State, 244 P. 54. 33 Okl. 
Cr. 339—McCafferty v. State, 242 
P. 778, 33 Okl.Cr. 180—Lemke y. 
State, 241 P. 832. 33 OkLCr. 34— 
Davis v. State. 241 P. 500, 32 Okl. 
Cr. 436—Sevems v. State, 241 P. 
204, 32 OkLCr. 416—Pitcher v. 

State, 241 P. 199, 32 OkLCr. 322— 
Rouney v. State, 240 P. 142,, 32 
OkLCr. Ill—Youngblood v. State, 
240 P. 140, 82 Okl.Cr. 106—Cook v. 
State, 239 P. 682, 32 Okl.Cr. 4— 
Helm V. State, 238 P. 600, 31 Okl. 
Cr. 275—McHenry v. State, 238 P, 
498, 31 Okl.Cr. 192—Simmons v. 
State, 238 P. 230, 31 OkLCr. 240 
—Pierce v. State, 238 P. 226, 31 
Okl.Cr. 237—Overstreet v. State, 
238 P. 222, 31 OkLCr. 226—Barn¬ 
hill V. State, 238 P. 220, 31 Okl. 
Or. 189—Boswell v. State, 238 P. 
215, 31 OkLCr. 278—Kelley v. 

State, 237 P. 143, 31 OkLCr. 81— 
Brown v. State, 237 P. 141, 31 Okl. 
Cr. 85—Patrick v. State, 236 P. 
911, 31 OkLCr. 21—Cosby v. State, 
236 P. 906, 80 Okl.Cr. 405—Cox v. 
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state, 236 P. 436, 30 Okl.Cr. 413 
—Crookshank v. State, 236 P. 61, 
30 Okl.Cr. 378—Killian v. State, 
235 P. 625, 30 Okl.Cr. 201—Smith 
V. State, 235 P. 555, 30 Okl.Cr. 124 
—McPhetridge v. State, 234 P. 785, 
30 Okl.Cr. 41—Seay v. State, 233 P. 
766, 29 OkLCr. 189—Simms v. 

State, 233 P. 494, 29 Okl.Cr, 172 

—Gohee v. State, 232 P. 960, 29 
Okl.Cr. 103—Bass v. State, 232 P. 
955, 29 OkLCr. 92—Carney v. State. 
232 P. 451. 29 Okl.Cr. 83—Neff 
V. State. 231 P. 898, 29 OkLCr. 2— 
Committi v. State. 231 P. 317. 28 
OkLCr. 385—Halfmoon v. State. 
230 P. 294, 28 OkLCr. 283—Tom¬ 
linson V. State. 228 P. 608. 27 OkL 
Cr. 429—Huckelby v. State. 226 P. 
1068. 27 OkLCr. 288—Ward v. 

State. 226 P. 113, 27 OkLCr. 191 

—Key V, State. 221 P. 1048, 26 
OkLCr. 65—Russel v. State, 221 
P. 113, 25 OkLCr. 4 23—Langham 
V. State, 218 P. 897, 25 OkLCr. 
33. 

Or.—State v. Buoy. 232 P. 623, 113 
Or. 217—State v. Brock, 228 P. 
920, 112 Or. 59. 

Pa.—Commonwealth v. Levan, 26 

Pa.Dist. & Co. 95, 51 Montg.Co. 
305, 49 York Leg.Rec. 180—In re 
Sliupshinskas, Quar.Sess., 32 Luz. 
Leg.Reg. 295. 

S.C.—State V. Fowler, 150 S.E. 682. 
163 S.C. 177—State v. Hay, 132 S. 
E. 613, 136 S.C. 300—State v. Glov¬ 
er, 130 S.E. 213. 133 S.C. 124. 

S.D.—State v. Hanson. 238 N.W. 144, 
59 S.D. 56—State v. Thieme, 224 
N.W. 228, 54 S.D. 611, followed in 
State V. Dean, 244 N.W, 345, 60 
S.D. 280, and State v. Henzlik, 244 
N.W. 346, 60 S.D. 299. 

Tex.—Petty v. State, 162 S.W.2d 963, 
144 Tex.Cr. 318—Buchannan v. 
State, 25 S.W.2d 838, 114 Tex.Cr. 
418—Petty v. State, 2 S.W.2d 857. 
109 Tex.Cr. 58—Battles v. State, 1 
S.W.2d 888, 108 Tex.Cr. 511—Cur¬ 
ry V. State, 278 S.W. 855, 102 Tex. 
Cr. 672. 

Ya.—McDlarmid v. Commonwealth. 
35 S.E.2d 813—Charles v. Common¬ 
wealth. 34 S.E.2d 136—Johnson v. 

. Commonwealth, 190 S.E. 328, 168 
Va. 685—Gamble v. Common¬ 
wealth. 170 S.E. 661, 161 Va. 1024 
—Royals V. Commonwealth, 131 
S.E. 204, 144 Va. 630—Wonzer v. 
Commonwealth, 128 S.E. 444, 142 
Va. 673. 

Wash.—State v. Opacich, 272 P, 52, 
150 Wash. 110—State v. Potter, 
241 P. 668, 137 Wash. 63—State 
V. Aplin, 221 P. 989, 128 Wash. 
36. 

W.Va.—State v. Snider, 145 S.E. 607, 
106 W.Va. 309—Slate v. Kelly, 141 
S.E. 633. 105 W.Va. 124—State v. 
Beall, 126 S.E. 569, 98 W.Va. 189. 
Wis.—Mularkey v. State, 225 N.W. 
933, 199 Wis. 269—Doscher v. 

State, 214 N.W. 360, 194 Wis. 67 


—Miller v. State, 211 N.W. 278, 
191 Wis. 477. 

Wyo.—State v. Alexander, 266 P. 

76, 36 Wyo. 390. 

33 C.J. p 761 note 53 [b]. 

(2) To sustain conviction for pos¬ 
session for purpose of sale. 

Ala.—Walls v. State, 198 So. 151, 
29 Ala.App. 466, certiorari denied 
198 So. 153, 240 Ala. 148. 

Ark.—Turner v. City of Walnut 
Ridge, 66 S.W.2d 759, 186 Ark. 
899. 

Ga.—Marshall v. State, 127 S.E. 618, 
33 Ga.App. 678. 

Ill.—People V. Knash, 256 Ill.App. 
422, 

Ind.—Chappell v. State, 150 N.E. 769, 

197 Ind. 272. 

Ky.—Gosseit v. Commonwealth, 118 
S.W.2d 528, 274 Ky. 215. 

La.—State v. Lassiter, 4 So.2d 814, 

198 La. 74 2. 

Minn.—State v. Scheid, 241 N.W. 672. 
185 Minn. 496—State v. Keefe, 230 
N.W. 257. 180 Minn. 124—State v. 
Hipps, 199 N.W. 749. 160 Minn. 67. 
Miss.—Dempsey v. State, 111 So. 
295, 145 Miss. 824. 

N.C.—State v. Johnson, 154 S.E. 730, 

199 N.C. 429. 

OkL—Fitzgerald v. State, 129 P.2d 
867, 75 Okl.Cr. 192—Stump v. 

State, 92 P.2d 616, 66 OkLCr. 391 
—Hull V. State. 65 P.2d 423. 61 
Okl.Cr. 12—Tidmore v. State, 5 P. 
2d 770, 62 Okl.Cr. 410—Rotan v. 
State, 282 P. 895. 45 Okl.Cr. 341 
—Harger v. State. 281 P. 154, 44 
OkLCr. 369—Lemons v. State, 252 
P. 1113, 36 Okl.Cr. 109—Frazier 
V. State. 246 P. 652, 34 Okl.Cr. 375 
—Davis V, State, 244 P. 824, 34 
OkLCr. 87—Collins v. State, 236 
P. 902, 31 OkLCr. 10—Bean v. 

State, 228 P. 530, 27 Okl.Cr. 439 
—Key v. State, 221 P. 1048, 26 
Okl.Cr. 65, 

Tenn.—Crocker v. State, 251 S.W. 

914, 148 Tenn. 106. 

Tex.—Case v. State. 158 S.W.2d 1003, 
143 Tex.Cr. 366—Thursby v. State. 
158 S,W.2d 539, 14 3 Tex.Cr. 295 
—Scott V. State. 137 S.W.2<i 39. 
138 Tex.Cr. 484—^Allen v. State. 
136 S,W.2d 232, 138 Tex.Cr. 303 
—Williams v. State. 126 S.W.2d 
976, 136 Tex.Cr. 511—Anderson v. 
State, 84 S.W.2d 458, 128 Tex.Cr. 
645—Shelby v. State, 69 S.W.2d 82. 
125 Tex.Cr. 582—Whitehead v. 
State. 60 S.W.2d 207, 123 Tex.Cr. 
681—Templin v. State, 68 S.W.2d 
823, 123 Tex.Cr. 336—Davis v. 

State. 68 S.W.2d 87, 123 Tex.Cr. 
116—Scoggin V. State, 67 S.W.2d 
847, 123 Tex.Cr. 90—Gunn v. State, 
66 S.W.2d 189, 122 Tex.Cr. 422— 
Morris v. State, 48 S.W.2d 992, 
120 Tex.Cr. 217—Chambliss v. 
State, 32 S.W.2d 844, 116 Tex.Cr. 
252—Tomlin v. State, 29 S.W.2d 
767, 115 Tex,Cr. 307—Rhodes v. 
State, 28 S.W.2d 648. 116 Tex.Cr. 
348—Lloyd v. State, 279 S.W. 843, 
103 Tex.Cr. 31—Mathis v. State, 
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272 S.W. 204, 100 Tex.Cr. 609— 
Adams v. State. 272 S.W. 177, 100 
Tex.Cr. 164—Hester v. State, 262 
S.W. 484. 97 Tex.Cr. 510. 

(3) To sustain conviction of pos¬ 
sessing with unlawful Intent to sell 
or otherwise dispose of. 

OkL—McCurdy v. State, 29 P.2d 132, 
65 OkLCr. 276—Bassett v. State, 
288 P. 392. 47 OkLCr. 328—Banks 
V. State. 287 P. 789, 46 OkLCr. 
222—Crowder v. State, 287 P. 739, 
47 OkLCr. 197—Lollar v. State, 282 
P. 476. 45 OkLCr. 186—Hunter v. 
State, 280 P. 1113, 44 OkLCr. 359 
—Inselman v. State. 280 P. 628, 
44 OkLCr. 249—Sandford v. State, 
279 P. 360, 43 Okl.Cr. 367—Rol¬ 
lins V. State. 277 P. 948, 43 OkL 
Cr. 265—Miller v. State. 272 P. 
387. 41 OkLCr. 244—Walker v. 

State, 269 P. 381, 40 OkLCr. 404 
—Lyles V. State, 268 P. 999, 40 
OkLCr. 343—Davis v. State, 265 
P. 651, 39 OkLCr. 380—Fitzgerald 
V. State, 264 P. 929. 39 OkLCr. 320. 
Tex.—Bridwell v. State, 15 S.W.2d 
12. Ill Tex.Cr. 546. 

(4) To sustain conviction for pos¬ 
sessing intoxicating liquor illegally 
obtained.—Powers v. Commonwealth, 
30 S.E.2d 22. 182 Va. 669—Saunders 
V. Commonwealth, 16 S.E.2d 383, 178 
Va. 100. 

(5) To support conviction of un¬ 
lawfully keeping and storing ardent 
spirits.—Cox v. Commonwealth, 125 
S.E. 139, 140 Va. 513. 

(6) To sustain conviction for pos¬ 
sessing In violation of sentence 
which forbade accused from possess¬ 
ing liquor for a year.—Fairfax v. 
Commonwealth, 13 S.E.2d 315, 177 
Va. 824. 

(7) To warrant conviction for re¬ 
ceiving liquor for storage, distribu¬ 
tion, or on consignment, for another. 
—Mitchell V. State, 12 S.W.2d 407, 
178 Ark. 659. 

(8) To overthrow state's case and 
render state’s.evidence insufficient to 
support conviction.—Harris v. State, 
276 S.W. 266, 101 Tex.Cr. 633—Thom¬ 
as V. State, 273 S.W. 571, 100 Tex. 
Cr. 288. 

(9) To support conviction of pos¬ 
sessing liquor on which state tax 
had not been paid, or in container 
not having affixed a stamp showing 
payment of tax due. 

Ga.—Roper v. State, 19 S.E.2d 746, 
67 Ga.App. 272—Newberry v. State, 
17 S.E.2d 605, 66 Ga.App. 176— 
Oliver v. State, 14 S,E.2d 609, 66 
Ga.App. 35—Summerville v. State, 
11 S.E.2d 47, 63 Ga.App. 292— 
Brooks V. State, 2 S.E.2d 679, 69 
(^a.App. 897. 

Tex.—Wade v. State, Cr., 183 S.W. 
2d 576—Castillo v. State, 149 S.W. 
2d 114, 141 Tex.Cr. 406—French v. 
State, 132 S.W.2d 407, 137 Tex.Cr. 
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on evidence of time and place,38 and cannot be 
based on evidence which creates a mere suspicion^^ 
or which does not exclude every reasonable h 3 rpoth- 
esis save that of accused’s guilt^® or which is not 
inconsistent with his innocence,^^ 


There must be sufHcient evidence both of posses* 
sion ,^2 which must be actual and conscious pos¬ 
session,^3 and of the requisite intent or purpose, as 
an intent or purpose to sell unlawfully.^^ Evidence 
merely of possession, without evidence of the requi- 


38. Ala,—Pinninffton v. State, 133 
So. 311, 24 Ala.App. 227. 

39. Ala.—Thurman v. State, 196 So. 
748, 29 Ala.App. 394—McPherson 
V. State, 196 So. 739, 29 Ala.App. 
278, certiorari denied 196 So. 741, 
239 Ala. 641—Miller v. State, 194 
So. 418, 29 Ala.App. 188. 

Ky.—Gossett v. Commonwealth, 118 
S.W.2d 528, 274 Ky. 215—Link v. 
Commonwealth, 251 S.W. 1016, 199 
Ky. 778. 

Mo.—State v. Elmer, 267 S.W. 934— 
State V. Hayes. App.. 32 S.W.2d 
1100—State v. Hall, App., 285 S.W. 
1009. 

Okl.—MahafCey v. State, 299 P. 927, 
61 Okl.Cr. 100. 

Tex.—Gonzales v. State, 156 S.W.2d 
988, 143 Tex.Cr. 48—Ricker v. 
State, 140 S.W.2d 177, 139 Tex.Cr. 
304—Stevens v. State, 135 S.W.2d 
487, 138 Tex.Cr. 226—Williams v. 
State. 126 S.W.2d 976, 136 Tex.Cr. 
611—Emerson v. State, 126 S.W.2d 
971. 136 Tex.Cr. 502—Ballew v. 
State, 121 S.W.2d 369. 135 Tex.Cr. 
454—Gunn v. State, 56 S.W.2d 189, 
122 Tex.Cr. 422—Rhodes v. State, 
28 S.W.2d 548. 115 Tex.Cr. 348. 

S3 C.J. p 762 note 54. 

40. Ga.—Summerville v. State, 17 S. 

E.2d 82, 66 Ga.App. 61—Thomas v. 
State, 14 S.E.2d 610. 65 Ga,App. 
26—^Adamson v. State, 167 S.E. 
754, 46 Ga.App. 334—Coker v. 

State, 156 S.E. 209, 42 Ga.App, 
385—Smith v. State, 154 S.E. 190, 
41 Ga.App. 559—Kinsey v. State, 
151 S.E. 394. 40 Ga.App. 707— 
Jellts V. State. 137 S.E. 840, 36 
Ga.App. 638—Ware v. State, 136 
S.E. 461. 36 Ga.App. 272—Buchan¬ 
an V. State, 128 S.E. 686. 34 Ga. 
App. 146—Toney v. State, 116 S.E. 
650, SO Ga.App. 61. 

Tex.—Willhlte v. State, 150 S.W.2d 
251, 141 Tex.Cr. 555—Williams v. 
State, 126 S.W.2d 976. 136 Tex. 
Cr. 511—Chandler v. State, 49 S.W. 
2d 778, 120 Tex.Cr. 108. 

Evidence held sufficient 
Ga.—Dorsey v. State, 16 S.E.2d 521, 
65 Ga.App. 792—Aikens v. State, 
196 S.E. 263. 57 Ga.App. 535— 

Davis V. State, 187 S.E. 886, 64 
Ga.App. 334—Hale v. State, 187 
S.E. 603, 54 Ga.App. 204—Davis 
V. State, 182 S.E. 424, 62 Ga.App. 
80—Clark v. State, 180 S.E. 662, 
51 GaApp. 434—Burden v. State, 
174 S.B. 364, 49 Ga.App. 139— 

Buttrum v. State, 174 S.E. 214, 49 
Ga.App. 79—^Wri^ht v. State, 172 
S.E. 687, 48 Ga.App. 302—^Dean v. 
State, 172 S.E. 89, 48 Ga.App. 169 
— Terrell v. State, 171 S.E, 773, 


47 Ga.App. 854—Strickland v. 
State, 169 S.E. 266, 46 Ga.App. 
782—Eads v. State. 166 S.E. 647, 
42 Ga.App. 473—^Johnston v. State, 
142 S.E. 702, 38 Ga.App. 108— 
King: V. State, 141 S.E. 87, 37 Ga. 
App. 482—Dougrlas v. State, 141 S. 
E. 86, 37 Ga.App. 494—Bowen v. 
State. 137 S.E. 793, 36 Ga.App. 666 
—Jones V. State, 136 S.E. 542, 36 
Ga.App. 264. 

41. Okl.—Carlson v. State. 232 P. 

858, 29 Okl.Cr. 94—Tearney v. 

State, 185 P. 1104, 16 Okl.Cr. 723. 

Evidence held sufficient 
Idaho.—State v. Dawn, 246 P. 74, 
42 Idaho 210. 

42. Ga.—Ralston v. State, 17 S.E. 2d 
81, 66 Ga.App. 62. 

Okl.—Stump V. State, 92 P.2d 616, 
66 Okl.Cr. 391—Bohannon v. State, 
83 P.2d 422, 65 Okl.Cr. 121—Knigh¬ 
ton v. State. 79 P.2d 1030, 64 Okl. 
Cr. 322—Hewitt v. State, 69 P.2d 
93, 61 Okl.Cr. 416—^Eastridge v. 
State, 48 P.2d 869. 57 Okl.Cr. 323 
—Barksdale v. State, 244 P. 828, 
34 OkLCr. 91—Severns v. State, 
241 P. 204, 32 Okl.Cr. 416—Severns 
V. State, 238 P. 217, 31 OkLCr. 281 
—Ward V. State, 175 P. $0, 16 Okl. 
Cr. 61. 

33 C.J. p 762 note 57. 

Weight and sufficiency of evidence 
as to ownership or possession of 
liquors generally see infra § 
366 c. 

43. Ala.—^Walls v. State, 198 So. 
151, 29 Ala.App. 466, certiorari de¬ 
nied 198 So. 153, 240 Ala. 148— 
Wilbanks v. State. 185 So. 770, 28 
Ala.App. 456—Campbell v. State, 
146 So. 82, 25 Ala,App. 324—Coker 
V. State, 143 So. 206, 25 Ala.App. 
191. 

N.D.—State v. Gates, 204 N.W. 350, 
52 N.D. 659. 

Ohio.—Glowaski v. State, 153 N.E. 

157, 20 Ohio App. 112. 

Okl.—Hill V. State. 137 P.2d 261, 
76 OkLCr. 371. 

Or.—State v. Muetazel, 254 P. 1010, 
121 Or. 661—State v. Buoy, 232 P. 
623, 113 Or. 217. 

Pa.—Commonwealth v. Schambers, 
161 A. 624, 105 Pa.Super. 467. 
Tex.—Chandler v. State, 49 S.W.2d 
778, 120 Tex,Cr. 108—Piper v. 

State. 34 S.W.2d 283, 116 Tex.Cr. 
378. 

83 C.J. p 762 note 67 Cal. 

Guilty scienter must be shown by 
the evidence,—Chancellor v. State, 
199 So. 749, 29 Ala.App. 613—Walls 
v. State, 198 So. 151. 29 Ala.App. 466, 
certiorari denied 198 So. 153, 240 Ala. 
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148—^Thurman v. State, 196 So. 748. 
29 Ala.App. 394—^Wilbanks v. State 
85 So. 770, 28 Ala,App. 456—Pate 
V. State, 162 So. 571, 26 Ala.App. 487 
—Dutton V. State, 145 So. 580. 2£ 
Ala.App. 314, reversed on other 
grrounds 145 So. ' 581, 226 Ala. 1— 
Henson v. State, 141 So. 718, 25 Ala. 
App. 118. 

44. CaL—People v. Medalgi, 271 P. 

652, 94 CaLApp. 543. 

La.—State v. Pilcher, 108 So. 312, 
161 La 135. 

Minn.—City of Duluth v. Cervcny. 16 
N.W.2d 779, 218 Minn. 511—State 
V. Kelly, 15 N.W.2d 554, 218 Minn. 
247. 

N.J.—State V. Ritzau, 184 A. 641, 14 
N.J.Misc. 312. 

OkL-^King v. State, Cr., 163 P.2d 
248—Hill V. State. 137 P.2d 261, 
76 OkLCr. 371—Kuhn v. State. Ill 
P.2d 823, 71 OkLCr. 351—Robin¬ 
son V. State, 108 P.2d 196, 71 Okl. 
Cr. 75—Stump v. State. 92 P.2d 
616, 66 OkLCr. 391—Bohannon v. 
State, 83 P.2d 422. 65 Okl.Cr. 121 
—Knighton v. State, 79 P.2d 1030, 
64 OkLCr. 322—Hewitt v. State, 69 
P.2d 93, 61 OkLCr. 415—Hull v. 
State, 65 P.2d 423. 61 OkLCr. 12— 
Eastridge v. State. 48 P.2d 869, 57 
OkLCr. 323—Barksdale v. State, 
244 P. 828. 34 OkLCr. 91—Severns 
v. State. 241 P. 204, 32 Okl.Cr. 416 
—Severns v. State, 238 P. 217, 31 
Okl.Cr. 281. 

Tex.—^Albin v. State, Cr., 185 S.W.2d 
447—Stevens v. State. 135 S.W.2d 
487, 138 Tex.Cr. 226—Williams v. 
State, 126 S.W.2d 976, 136 Tex.Cr. 
511—^Emerson v. State. 126 S.W.2d 
971, 136 Tex.Cr. 502—Ballew v. 
State, 121 S.W.2d 369. 135 Tex. 
Cr. 454—Floyd v. State, 115 S.W.2d 
948. 134 Tex.Cr. 439—Chandler v. 
State, 49 S.W.2d 778, 120 Tex.Cr. 
108—Johnson v. State, 40 S.W.2ti 
135, 118 Tex.Cr. 286—Piper v 

State, 34 S.W.2d 283, 116 Tex.Cr 
378—Kellar v. State, 31 S.W.2c 
632, 116 Tex.Cr. 301. 

Wash.—State v. Figlenski, 13 P.2< 
5, 169 Wash. 38. 

Wis.—State v. Onsgard, 229 N.W 
632, 201 Wis. 213. 

33 C.J, p 762 note 58. 

Weight and sufficiency of evldenc 
as to knowledge and intent ger 
erally see infra § 363 d. 

Evidence of intent held sufficient 
Ala.—^Jones v. State, 99 So. 770, 1 
Ala.App. 600, certiorari denied E 
parte State ex rel. Davis, 99 S 
924, 211 Ala-App. 701. 

Ky.—Peters v. Commonwealth, IE 
S.W. 531, 164 Ky. 689. 



§ 346 


INTOXICATING LIQUORS 


48 C.J.S. 


site knowledge or intent, is insufficient^^ except un¬ 
der statutes making possession prima facie or pre¬ 
sumptive evidence,or making possession for any 
purpose unlawfuL^*^ The courts are not in accord 
on the question whether the inference of unlawful 
intent drawn from the possession of a large or un¬ 
usual quantity of intoxicating liquor is sufficient to 
support a conviction, some courts holding that it 
is,^S and others that it is not.'^^ However, as dis¬ 
cussed infra §§ 363 d (2), 366 c, both the requisite 
intent and possession may be established by cir¬ 
cumstantial evidence. Where such knowledge is 
not an element in the case, the state in a prosecu¬ 
tion for unlawful possession of spirituous liquor is 
not required to prove that accused knew or should 
have known that the liquor in his possession con¬ 
tained an unlawful percentage of alcohol.^® Proof 


of actual sale is unnecessary to conviction for pos¬ 
sessing for the purpose of sale.^^ The fact that ac¬ 
cused had previously been convicted of the offense 
is not of itself evidence that he was guilty of the 
same offense another time.^^ 

Evidence of illegal sales makes out a prima facie 
case,53 and, unless rebutted, is sufficient to sustain 
a conviction.54 This is true of evidence of only 
one illegal sale,^^ at least where the circumstances 
disclose a continuing purpose^® or a purpose exist¬ 
ing at or before the sale.57 A fortiori, a convic¬ 
tion is authorized where there is evidence both of 
possession and of an illegal sale or sales.®^ 

Possession of appliances for retailing. Under 
some statutes, evidence of the finding of appliances, 
adapted to the retailing of intoxicating liquors, in 


Svideuce as to iUeifal intent Ixeld 
insrfBLclent 

Okl.—Russell V. State. 246 P. 489. 
34 Okl.Cr. 259—Allen v. State, 218 
P. 896. 25 OkLCr. 31. 

Mere knowledge of presence of lia- 
nor on premises is not sufficient to 
convict for possession of liQuor for 
purpose of sale. 

Ala—Strickland v. State, 104 So. 

361, 20 Ala.App. 600. 

Tex,—Seale v. State, 26 S.W.2d 275, 
114 Tex.Cr. 621. 

45- Ala.—Ex parte Ohrlstopher, 135 

So. 420, 223 Ala 19. certiorari de¬ 
nied Christopher v. State, 135 So. 
421, 223 Ala 363—Snodgrass v. 
State. 198 So. 869, 29 Ala.App. 564 
—Walls V. State. 198 So, 161, 29 
Ala.App. 466, certiorari denied 198 
So. 153, 240 Ala. 148—Wilbanks 
V. State, 185 So. 770, 28 AlaApp. 
456—Pate v. State, 162 So. 571, 
26 AlaApp. 487. 

Cal.—People v. Medalgi, 271 P. 552, 
94 Cal.App. 543. 

Ind.—Chappell v. State, 150 N.B. 769, 
197 Ind. 272. 

La.—State v. Nomey, 16 So.2d 226, 
204 La 667. 

Minn.—City of Duluth v. Cerveny, 16 
N.W.2d 779, 218 Minn. 511—State 
V. Kelly, 16 N.W,2d 564, 218 Minn. 
247. 

Miss.-^Dempsey v. State, 111 So. 296, 
146 Miss. 824. 

K.C.—State v. Lockey, 199 S.E. 715, 
214 N.C. 625. 

Ohio.—Petway v. City of Cleveland, 
178 N.B. 334, 40 Ohio App. 378. 
Okl.—King V. State, Cr., 163 P.2d 
248—Byers v. State, 287 P. 1075, 
46 OkLCr. 358—Baskin v. State, 
241 P. 209, 32 Okl.Cr. 412—Powell 
V. State, 240 P. 1080, 32 Okl.Or. 
244—Reed v. State, 217 P. 1068, 
24 OkLCr. 305. 

33 C.J. p 762 note 59. 

Possession as evidence of intent gen¬ 
erally see infra { 363 d (2). 


Illegally acg,TLlred liciuor | 

Possession of more than a gallon 
of whisky in containers not bearing 
stamps or other evidence of having 
been purchased from state alcoholic 
beverage control board or a li¬ 
censee did not establish as matter 
of law offense of unlawful posses¬ 
sion of illegally acetuired liauor, 
where accused stated without con¬ 
tradiction that all liquor in his pos¬ 
session had been legally obtained 
from legitimate dealers but not 
through alcoholic beverage control 
board or its agents.—Pardue v. Com¬ 
monwealth, 32 S.B.2d 77, 183 Va. 
277. 

46. U.S.—Barker v. U. S., C.C.A.W. 
Va., 289 F. 249. 

Fla.—Reynolds v. State, 111 So. 285, 
92 Fla. 1028. 

Mont—State v. Rice, 235 P. 716, 73 
Mont 272. 

N.C.—State v. Epps. 197 S.E. 680, 
213 N.C. 709—State v. Weston, 147 
S.E. 618. 197 N.C. 26. 

OkL—Young v. State, 123 P.2d 294,: 
74 OkLCr. 64—Rainey v. State, 107 
P.2d 371, 71 OkLCr. 1. 

Pa.—Commonwealth v. Croce, 89 Pa.. 
Super. 249. 

Tex.—Cothran v. State, 159 S.W.2d 
876, 143 Tex.Cr. 670—Louis v. 

State, 278 S.W. 205, 102 Tex.Cr. 
440. 

Va.—Smith v. Commonwealth, 30 S. 
B.2d 26. 182 Va. 585, 153 A.L.R. 
1160—Powers v. Commonwealth, 
30 S.E.2d 22. 182 Va. 669—Sharf 
V. Commonwealth, 127 S.E. 303. 
141 Va. 571—Hilton v. Common¬ 
wealth, 117 S,H. 840, 136 Va. 721. 
33 C.J. p 762 note 60. 

Insufficiency to require oonviction 
Possession does not require con¬ 
viction, but merely justifies convic¬ 
tion, if it satisfies jury of guilt 
beyond reasonable doubt. 

Cal.—People v. Arnarez, 280 P. 193, 
68 Cal.App. 645. 

Okl.—Stump V. State, 92 P.2d 616, 
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66 OkLCr. 391—Smith v. State, 69 
P.2d 671, 62 OkLCr. 33—Walton 
V. State. 3 P.2d 212, 53 Okl.Cr. 
24—Richards v. State, 286 P. 806, 
47 Okl.Cr. 153—Stites v. State, 279 
P. 911, 44 OkLCr. 92—Richardson 
V. State, 233 P. 508, 29 OkLCr. 286. 
Statutes held inapplicable, where 
possession was not charged in in¬ 
dictment and was not a crime under 
statute.—Slick v. State. 150 N.E. 762, 
197 Ind. 650, rehearing denied 151 N. 
B. 401, 197 Ind. 550. 

47. Kan.—State v. Cochran, 260 P. 
1071, 122 Kan. 182. 

48. Ky.—Jones v. Commonwealth, 
188 S.W. 343. 171 Ky. 211. 

33 C.J. p 763 note 75. 

49. Okl.—Roberts v. State, 232 P. 
861, 29 Okl.Cr. 147. 

33 C.J. p 763 note 76. 

50. Del.—State v. Shockley, 126 A. 
181, 2 W.W.Harr. 402. 

51. Conn.—State v. O’Brien, 126 A. 
690, 101 Conn. 499. 

Tex.—Cothran v. State, 123 S.W.2d 
667, 136 Tex.Cr. 75. 

52. Wash.—Stale v. Gohn, 296 P 
826, 161 Wash. 177. 

53. Ga.—Thompson v. Cedartown, 
78 S.E. 864, 13 Ga.App. 142—Mor¬ 
gan V. Cedartown, 78 S.E. 863,. 13 
Ga.App. 139. 

54. Pa.—Commonwealth v. Hoffman, 
2 Pa.Dlst. & Co. 795. 

33 C.J. p 763 note 68. 

55. Ga.—^Jefferson v. Perry, 90 S.E. 
366, 18 Ga.App. 690, 

33 C.J. p 763 note 69. 

56. Ga.—Shepherd v, Jackson, 89 S. 
E. 161, 18 Ga.App. 216. 

57- Ga.—Everett v. Vidalia, 82 S.E. 
50, 14 Ga.App. 664. 

58. Ga.—Cooper v. Ft Valley, 78 
S.E. 1097. 13 Ga.App. 169. 

33 C.J. P 763 note 72. 
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§ 348 


the possession or on the premises of accused, con¬ 
stitutes prima facie or presumptive proof.®* 

§ 347. - Letting Premises for Unlawful 

Use 

General rules of evidence apply in a prosecution for 
knowingly letting premises for the unlawful manufacture 
•of Intoxicating liquor. 

General rules of evidence have been applied in 
a prosecution for knowingly letting premises for 
the unlawful manufacture of intoxicating liquor.^o 

§ 348, — Manufacturing or Possessing 
Appliances Therefor 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

Under some statutes there Is a rebuttable presump* 
tion that persons found present at a still in operation 
are guilty of manufacturing. In prosecutions for man¬ 
ufacturing or possessing appliances therefor the burden 
is on the state to prove the accused's guilt, and on 
the accused to rebut a prima facie case or establish 
his defense. 

Under some statutes persons found present at a 
still in operation are presumed to be guilty of man¬ 
ufacturing,but the presumption is rebuttable.®^ 

In a prosecution for distilling or manufacturing 
intoxicating liquor, the burden is on the state to 


prove beyond a reasonable doubt that accused hg^d 
distilled, made, or manufactured alcoholic liquor.®^ 
In a prosecution for manufacturing a still without 
license, the burden is on the state to prove the man¬ 
ufacture of a completed still.In a prosecution 
for making mash for the manufacture of alcoholic 
liquors, the state need not prove that the liquors to 
be made from the mash were for beverage purpos¬ 
es, but only that accused manufactured a mash with 
the intention of making intoxicating liquors.®® A 
person accused who is in possession of part of a 
still has the burden of overcoming the prima facie 
case arising therefrom,®® but all he is required to 
do is to introduce evidence sufficient to create in 
the minds of the jury a reasonable doubt of his 
guilt,and the burden is not on him to show that 
he was not in possession.®® In a prosecution for 
unlawfully possessing a still or still worm, the 
state is not required to prove that the article was 
unregistered,®® but the burden of proving registra¬ 
tion is on accused.*^® 

b. Admissibility 

In prosecutions for manufacturing liquors or possess¬ 
ing appliances thsrefor, competent and relevant evidence, 
whether direct or circumstantial. Is admissible. 

In prosecutions for manufacturing intoxicating 
liquors unlawfully or for possessing an illicit still or 
appliances or apparatus for the manufacture of in¬ 
toxicating liquors, all competent and relevant evi¬ 
dence is admissible,*^^ including evidence of any 


59. Miss.—^Hand v. Gulfport, 62 So. 
487—Price v. Gulfport, 62 So. 486, 
97 Miss. 477. 

60. Evidence held snffleient to sus- 
tain conviction 

Ky.—Stevens v. Commonwealth, 247 
S.W. 727, 197 Ky. 561. 

€1. Va.—Brown v. Commonwealth, 
157 S.E. 567, 166 Va. 947—Lang¬ 
ford V. Commonwealth, 153 S.E. 
821, 154 Va. 879. 

62. Va.—^Langford v. Common¬ 
wealth, supra—Zimmerman ' v.- 
Commonwealth, 138 S.E. 669, 148 
Va, 745. 

63. Ala,—^Allen v. State, 142 So. 777, 
25 Ala,App. 181. 

64. Afk.—^Holford v. State, 294 S. 
W. 33, 173 Ark. 989. 

65. Ark.—Rinehart v. State, 26-8 S. 
W. 364, 162 Ark. 620. 

66. Ala,—Guff v. State, 129 So. 
714, 24 Ala.App. 41—Higginbotham 
V. State, 129 So. 713, 24 Ala,App. 
40. 

Va.—^Harris v. Commonwealth, 170 S. 
B. 717, 161 Va. 1028. 

67. Ala.—^Hoglaad v. State, 102 So. 
784, 20 Ala,App. 461. 

<68. Ala.—Hogland v. State, supra,' 


69. Ark,—Davis v. State, 298 S.W. 
359, 174 Ark. 891. 

Ind.—Sanford v. State, 152 N.E. 814, 
198 Ind. 198. 

70. Ark.—^Davis v. State, 298 S.W. 
359, 174 Ark. 891—Rosslot v. State, 
268 S,W. 348, 162 Ark. 340—Halley 
V. State, 251 S.W. 369, 168 Ark. 
641. 

Okl.—McCarty v. State, 29-6 P. 621, 
60 Okl.Cr. 80. 

Or.—State v. Waller, 259 P. 424, 122 
Or. 404—State v. Cox. 243 P. 77, 
117 Or. 204. 

33 C,J. p 746 note 53 [b], 

71. Ala.—McGilvary v. State, 13 So. 
2d 690, 31 Ala,App. 196—Mims v. 
State, 121 So. 446, 23 Ala.App. 94— 
Brown v. State, 101 So. 77, 20 Ala, 
App. 112—^Dawkins v. State, 99 
So. 661, 19 Ala.App. 589—^Davls v. 
State, 98 So. 912, 19 Ala.App. 561 
—^Lee v. State, 97 So. 609, 19 Ala, 
App. 3*88—King v. State, 97 So. 
267, 19 Ala,App. 338. 

Ark.—Dye v. State, 7 S.W.2d 2, 177 
Ark. 549. 

Cal.—^People v. Huntsman, 281 P. 

100, 101 Cal.App. 7. 

Ga,—Crenshaw v. State, 159 S.E. 306, 

, 43 Ga,App. 460, followed in Cren¬ 

shaw V. State, 159 S.E. 308, two 
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cases, 43 Ga,App. 465, and Cren¬ 
shaw v. State, 169 S.E. 308, third 
case, 43 Ga.App. 466, 

Iowa.—State v. Parenti, 202 N.W. 77, 
200 Iowa 333. 

La.—State v. Roshto, 125 So. 67. 169 
La. 251. 

Mo.—State v. Moon, 283 S.W. 468, 
221 Mo.App. 592. 

Tex.—Graham v. State, 27 S.W.2d 
202, Its Tex.Cr. 565—Taylor v. 
State, 2 S.W.2d 457, 108 Tex.Cr. 
678—Helms v. State, 287 S.W. 269, 
105 Tex.Cr. 159—Phillips v. State, 
283 S.W. 817, 104 Tex,Cr. 308—Bla¬ 
lock V. State, 281 S.W. 210, 103 
Tes:.Cr. 410—Lamb v. State, 265 
S.W. 1035. 98 Tex.Cr. 358—Parsons 
V. State, 265 S.W. 565, 98 Tex.Or. 
272 —Chastain v. State, 260 S.W, 
172, 97 Tex.Cr. 182—McCoslin v. 
State, 256 S.W. 294. 96 Tex.Cr. 176. 

Wash.—State v. Smythe, 268 P. 133, 
148 Wash. 65. 

33 C.J. p 758 note 95. 

Possession of manufacturing appli¬ 
ances and liquor see infra 9 366 b. 

Baid by deputy sheriff 

It is permissible for the state to 

prove that one raiding a still was at 

the time a deputy sheriff.—Dunn v. 

State, 99 So. 154, 19 Ala.App. 576. 
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circumstance which tends to show such fact and 
connect accused therewith.'^^ 3 q evidence is ad¬ 
missible to show that a still was in operation's that 
parts of a still when connected were suitable for 
manufacturing whisky,that accused was arrest- 
ed*^^ or was intoxicated when he reported to the 
sheriff's office in obedience to the sheriff’s direc¬ 
tions,that accused was in the bootlegging busi- 
pess'^'^ or smelled or gauged whisky while present at 
the operation of a stilus or bought material for use 
in the maniifacturing,70 or that an empty meal sack 
marked with accused’s name was found at the 
stilhS<> It is proper to introduce evidence descrip¬ 
tive of the locus in quo,Si the persons around the 
still,S2 and the condition of persons who were pres¬ 
ent and had partaken of the contents of the still.S^ 
A sale of liquor may be shown.S4 

On the other hand, evidence is inadmissible which 
is irrelevant and incompetent^® or immaterial,®® 
such as evidence of the general reputation of ac¬ 
cused’s premises as a place where intoxicating liq¬ 


uors are kept for sale,®*^ or a search warrant issued 
to search accused’s premises,®® or an affidavit'and 
warrant charging accused and others with manufac¬ 
turing prohibited liquors.®® Where accused, as 
discussed infra § 374 b, has the right to prove that 
he was making whisky solely for medicinal purpos¬ 
es, testimony that he was able to buy whisky for 
medicine is irrelevant.®® 

c. Weight and Sufficiency 

In accordance with general rules whfqh are applied 
In such cases, In a prosecution for unlawfu'ly manufac¬ 
turing Intoxicating liquors or possessing appliances 
therefor, or fer similar offenses, the elements of the of¬ 
fense must be proved beyond a reasonable doubt, al¬ 
though circumstantial evidence may be sufficient. 

General rules have been applied in determining 
the weight and sufficiency of the evidence to au¬ 
thorize a conviction of manufacturing intoxicating 
liquors unlawfully or of possessing an illicit still or 
appliances or apparatus for the manufacture pf in¬ 
toxicating liquors,®^ or of attempting to manufac- 


72. Tex.~Smith v. State. 265 SW. 

1042. 98 Tex.Cp. 438—Washburn 

V. State, 263 S.W. 293. 98 Tex.Cr. 
37. 

33 C.J. p 752 note 12. 

Connecting accused with unlawful 
acts In general see Infra § 360. 

73. ' Ala.—Porter v. State. 10,5 So. 

425, 21 AIa.App. 79—Rail iff v. 

State. 103 So. 912, 20 Ala.App. 
454. certiorari denied Ex parte 
Railiff. 103 So. 914. 212 Ala. 644. 

—l.iofton v. State, 111 So. 303, 
146 Miss. 237. 

Zdeutiacatlon of still 

There waj* no error in permitting 
sheriff to identify still as one found 
near place where accused was ar¬ 
rested. where theory was that It 
was the one used In commission of 
offense charged, although accused 
denied connection with It.—Wash- 
bum V. Stale, 263 S.W. 293, 9$ Tex. 
Cr. 37. 

74. Ala.—Hill v. State. 131 f5o. 2. 
24 Ala.App. 129—Dickerson v. 
State. Ill So. 190. 21 Ala.App. 631. 

Tex.—Weir v. State, 296 S.W, 523. 
107 Tex.Cr. 196. 

75. Tex.—Carter v. State, 277 S.W. 
395, 101 Tex.Cr. 611. 

76. Tex.—IJitle v. State, 272 S.W. 
456, 100 Tex.Cr. 167. 

77. Cal.—People v. Huntsman, 281 
P. 100, 101 Cal.App. 7. 

7a Ala.—Moore v. State, 165 So. 

596, 27 Ala.App. 43. 
measuring wliisky 

Ala.—Hill V. State, 101 So. 298, 20 
Ala.App. 197. 

79. Ala.—^King v. State, JOl So. 89, 
2Q Ala.App, 121. , . . . 


Tex.—Glass v. State, 272 S.W. 180, 
100 Tex.Cr. 604. ' 

Barrels 

<1) Testimony of witness that he 
hauled to accused’s place barrels 
answering description of barrels 
found there was properly admitted. 
—^Johnson v. State. 35 S.W.2d 162, 
117 Tex.Cr. 224. 

(2) Evidence that, after accused’s 
arrest, another drove up to ac¬ 
cused’s barn In truck containing bar¬ 
rels charred on Inside, was admissi¬ 
ble.—Graves v. Stale, 31 S.W.2d 455, 
116 Tex.Cr, 321. 

sa Ala.—Freeman v. State, 111 So, 
188, 21 AIa.App. 625. 

81. Ala,—Allen v. State. 142 So. 777. 
25 Ala..A.pp. 181—Arrington v. 

State. 133 So. 592. 24 Ala.App. 233 
—Roberts V. Slate. 114 So. 890. 
22 Ala..’\pp. 178. certiorari denied 
114 So, 891. 217 Ala. 3T.5. 

Tex.—Carter v. State, 277 S.W. 395, 
.101 Tex.Cr. fill. 

S2. Tex.—Carter v. State, supra, 

83. Tex.—Ellison v. State. 295 S.W. 

622, r07 Tex.Cr. 165. 

84- Ark.—Jones v. State, 265 S.W. 
974,’ 166 Ark. 290. 

Tex.—Helm's v. State, 287 S.W. 269, 
105 Tex.Cr. 159. 

85, Ala.-r-Horton v. State, 113 So. 
279, 2,2 Ala,App. 114—Sexton v. 

State, 111 So. 897, 22 Ala,App. 16. 
certiorari denied 111 So. 898, 215 
Ala, 633—Lioyery v.. State, 108 So. 
361, 21 Ala.App. 352—Brasher v. 
State, 107 So, 230, second case, 21 
A'la.App. 255—Ballentine v. State, 
96 So. ’732, 19 Ala.App, 261—11111 
v. State, 90 So. 62, 18 Ala.App, 172. 
Tex.—'Vyuiiams v. State, 17 S.W.2d 

49? 


1057. 112 Tex.Cr. 482—Phillips v. 
State, 283 S.W. 817, 104 Tex.Cr. 
308. 

J3 C.J. p 759 note 96. 

36. Ga,—Gann v. S^ate. 112 So. 178, 
22 Ala.App. 65—Smith v. State. 109 
So. 294, 21 Ala.App. 460—Connor v. 
State. .98 So. 482. 19 Ala.App. 444, 
certiorari denied Rx parte Connor, 
98 So. 483. 210 Ala. .50,5. 

Mo.-r-State v. Wood. 11 S.W.2d 1040, 
321 Mo. 540.’ 

87. Okl.—Sowers v. State, 254 P. 

756. 36 Okl.Cr. 372. 

33 C.J. p 755 note 4 6 rb]. 

Admissibility of evidence as to char¬ 
acter and reputation of ac»*used*s 
place generally see Infra $ 358. 
83. Okl.—Ging v. State, 42 l*.2d 902, 
57 Okl.Cr. 20. 

89. Ala.—Moseley v. State, 99 So, 
657, 19 Ala.App. .588. 

90. Tex.—Wiggins v. State, 3 S.W. 
2d 811, 109 Tex.Cr. 195 

91. Evidence held soiHoieut 
(1) To prove corpus delicti. 

Ala.—Frost v. Slate. 11 So.2d 393, 
30 AIa.App. 611—Blue v. State, 146 
So. 429, 25 Ala.App. 34,5—Milam v. 
State. 136 So. 831. 24 Ala.App. 403, 
certiorari denied 136 So. 833. 223 
Ala. 410—Shrader v. S‘ate. 130 So. 
62, 24 Ala.App. 3. certiorari dfenied 
130 So. 62. 221 Ala. 542—McMillan 
V. State, 127 So. 499, 23 Ala.App. 
392, certiorari denied 127 So. 600, 
' 220 Ala. 626—Martin v. State, 106 
So. 673, 21 Ala.App. 230—Mancil v. 
State, 104 So. 880, 21 Ala.App. 18— 
Caraway v. State, 101 So. 912, 20 
Ala.App. 362—Harmon v. State, 
101 So. 353, 20 Ala.App. 254—Gan- 
us V. State, 97 So. 117, 3L9 Ala.App. 
.286, 
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Miss.—Osborne v. State. Ill So. 834, 
146 Miss. 718. 

Or.—State v. Fisher. 288 P. 215. 132 
Or. 693. 

Tex.—Warren v. State. 267 S.W. 723, 

98 Tex.Cr. 639. 

33 C.J. p 758 note 85 [a]. 

(2) To support conviction for 
manufacturing and unlawfully pos¬ 
sessing still or appliances for manu¬ 
facturing. 

U.S.—Warner v. U. S.. C.C..\.Kan.. 60 
F.2d 700—Rinella v, U. S.. C.C.A. 
Ill.. 60 F.2d 216—Moore v. U. S.. 
C.C.A.Old., 56 F2d 794—Nolan v. 

U. S.. C.C.A.ldaho. 31 F.2d 4 26— 
Grade v. IJ. S,. C.C..\.R.I.. 15 F. 
2d G44. certiorari denied 47 S Ct. 

* 449. 273 U.S. 748. 71 L.Ed. 872— 
Palazlnl v. U. S.. C.C.A.R.T.. 14 
F.2d 886—Felton v. U. S., C.C.A. 
Ky.. 8 F.2d 990—Webb v. U. S., 
CC.A.Okl.. 8 F.2d 145. ‘ 

Ala.—Harris v. S'tale. 23 So:2d 51.3, 
certiorari denied. Sup.. 23 So-2d 
614—Parrish v. State. 19 So.2d 326. 
31 .MaApp. 472. certiorari denied 
19 So.2d 327. 246 Ala. 120—Bearden 

• V. State. App.. 178 So. 245—Jacobs 
•^v. Stale, 132 So. 868. 24 Ala.App. 

195. certiorari denied 132 So. 870. 
222 Ala. 420—Hill v. State. 112 So. 
01, 22 -Ma..\pp. 49—St, Peter v. 
State. 112 So. 91. 22 Ala.App. 47— 
Hendrix v. Slate. 110 So. 167, 21 
Ala..App. 517. certiorari denied 110 
So. 168, 215 Ala. 114—Brogden v. 
Stale, 106 So, 679. 21 Ala.App. 195 
—Harmon v. S ate, lOi So. 353. 20 
. Ala..\pp. 254—Bretherick v. S-tate. 

99 So. 769. 19 .Ala.App. 632—Ham- 
iter V. Slate, 97 So. 609. 19 Ala. 
App. 380—Walker v. State, 96 So. 
937. 19 Ala.App, 266. 

Ark.—Reeder v. State. .34 S.W.2d 451. 
182 Ark. 1093—Francis v. Stale. 7 
S.W.2d 769. 177 Ark. 4 31—Ellis v. 
Stale. 290 S.W. 59. 172 Ark. 613— 
Griffin v. State. 285 S.W, 356, 181 
Ark. 1187—Mays v. State. 275 S. 
W. 6.59. 169 Ark. .332. 

Cal.—People v. Jordan. 5 P.2d 657. 
118 Cal..App, 63(1—People v. Men¬ 
doza, 278 .P. 501. 99 Cal.App. 396. 
Colo.—Roark v. People, 244 P. 909, 
79 Colo. 181. 

Ga.—Barrett v. Slate, 123 S,E. 83, 
31 Ga.App. 771. 

Ill.—People V. Pro. 23l Tll.App. 236. 
Ind.—Seegor v. State. 168 N.E. 577. 
.201 Ind. 4G9—Drake v. State. 165 
N.E. 757. 201 Ind. 23.5—Seager v. 
State. 164 N.E. 274. 200 Ind. 579— 
Biddle v. Slate. 157 N.E. 280. 199 
' Ind. 284—Dennison v. State, 151 N. 
E. 722, 197 Ind. 603—Snedegar v. 
State, 146 N.E. 849, 196 Ind. 254. 
. rehearing denied 147 N.E. 918, 196 
Ind. 254. 

Mo.—State v. Bauer, 12 S.W.2d 57, 
321 Mo. 603. 

Va.—Upshur v. Commonwealth, 197 
S.E. 435, 170 Va, 649. 

W.Va.—State v. Smith. 164 S.E. 792. 
112 W.Va. 284—State v. Male, 163 
S.E. 713, 112 W.Va. 56. . 
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Wis.—Endish v. State, 205 N.W. 822, 
188 Wis, 259. 

33 C.J. p 758 note 80 [a], 

(3) To support conviction of un¬ 
lawful possession of still and mash 
or other substances used in man¬ 
ufacture. 

Neb.—Mauer v. State. 203 N.W. 554, 
113 Neb. 418—Bush v. State, 199 
N.W. 792, 112 Neb. 384—Boro v. 
State. 197 N.W. 431. Ill Neb. 706 
—Shaffer v. State, 196 N.W. 632. 
Ill Neh. 357. 

Tex.—Holder v. State. 31 SW.2d 637. 
116 Tex.Cr. 316—Villareal v. State. 
21 S.W.2d 739. 113 Tex Cr. 442— 
Diaz V. State. 16 S.W.2d 240. 112 
Tex.Cr. 284—Ramsey v. State. 299 
S.W. 411. 108 Tex.Cr. 182—Rhodes 
v. State. 276 S.W. 1100. 102 Tex. 
Cr. 36. 

Va.—Barrack v. Commonwealth, 128 
S.E. 638. 142 Va. 596—.Anthony v. 
Commonwealth, 128 S.E. 633, 142 
Va. 577. 

(4) To support findings. 

Ark.—Halley v. State. 251 S.W. 359. 
158 Ark. 641. 

Ind.—Smith v. State. 153 N.E. SOI. 
198 Ind. 413. 

Neb.—Kuxhaus v. State. 221 N.W. 
439. 117 Neb. 514—Hoppe v. State, 
200 N.W. 300. 112 Neb. 593. 

I Tex.—Warren v. State. 267 S.W, 723, 
98 Tex.Cr. 639. 

Va.—Trent v. Commonwealth, 156 
S.E. 567. 155 Va. 1128. 

(5) To sustain conviction for 
maintaining and assisting in main¬ 
taining .still.—Stale v. Metzger, 23 
P.2d 481. 138 Kan. 152. 

(6) To sustain conviction for man¬ 
ufacture. 

U.S,—Hays v. U. S.. CC.A.Ga.. 123 F. 
2d 53, certiorari denied Hayes v. 

U. S.. 62 S.Ct. 630. 315 U.S. 801. 
86 L.Ed. 1202—Slappey v. U. S.. 
C.C.A.Ga.. 110 F.2d 528—U. S. v. 
Stappenback. CC.A.N.Y., 61 F.2d 
955—Brown v. U. S.. C.C.A.Neb.. 
61 F.2d 363—Warner v. U. S.. C.C. 
A.Kan.. 60 F,2d 700—Weekes v. LJ. 
S,. C.C.A.N.J.. 46 P.2d 304—U. S. 

V, Kenned.v. D.C.Minn.. 45 F.2d 433 
—Reger v. U. S.. C.C.A.Colo.. 37 F. 
2d 74—Bach V. U. S.. C.C.A.Pa.. 31 
F,2d 423—Kasprowicz v. U. S., C. 
C.A.Mich,. 20 F.2d 506—Rouda v. 
U. S.. C.C.A.N.Y., 10 F.2d 916— 
Felton v. U. S.. C.C.A.Ky., 8 F.2d 
990, 

Ala.—Frost v. State. 11 So.2d 393, 
30 Ala.App. 611—Allen v. State, 
,142 So. 777, 25 Ala.App. 181— 

Scott V. State, 135 So. 652, 24 Ala. 
App. 405—Ward v. State, 134 So. 
897, 24 AIa.App. 336—Ramsey v. 
•State, 130 So. 674, 24 Ala.App. 83, 
jcertiorari denied 130 So. 676, 222 
Ala. 37—Woods v. State, 127 So. 

, 246, 23 Ala.App. 226, certiorari de- 
. nied 127 So. 246, 220 Ala. 682— 
Lagle Y. State. 126 So. 181, 23 Ala. 
App. 400—Sims v. State, 121 So. 
441, ZZ Ala.App. 87—^Knight v. 
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state. 117 So. 8n4. 22 Ala.App. 
557—Weaver v. Slate, 114 So. 67, 
first case. 22 Ala.App. 162, certio¬ 
rari denied 114 So. 67, second 
case. 216 Ala. 557—Willis v. State, 
110 So. 593. 21 Ala.App. 607—Mel¬ 
ton V. State, 109 So. 114, 21 Ala. 
App. 419—Stewart v. State. 104 So. 
352, 20 Ala..App. 504—Ratliff v. 

State, 103 So. 912, 20 Ala.App. 454, 
certiorari denied Ex parte Ratliff, 
103 So. 914. 212 Ala. 644—Neely 

V. State. 103 So. 386. 20 Ala.App. 
538—Davis v. State, 98 So. 912. 19 
Ala.App. 551—Culpepper v. State, 
97 So. 611, 1.0 Ala App. 387—Bed- 
good V. State. 97 So. 250. 19 Ala. 
App. 364—Whitfield v. State, 97 So. 
168. 19 Ala.App. 326. 

Ark.—Smith v. Slate. 34 S.W.2d 3083, 
183 Ark. 99—Udouj v. S ate. 30 S. 

W. 2d 822. 182 Ark. 1186—Rfle.v v. 
State. 27 S.W.2d 996. 181 Ark. 114« 
—Miller v. Stale. 25 S.W.2d 20, 
181 Ark. 114 6—Clark v. State. 21 
S.W.2d 188. 180 Ark. 28.5—Mahan 
V. State. 14 S.W.2d 1113. 179 Ark. 
189—Burn.s v. State, 13 S.W.2d 
820. 179 Ark. 1—Trout v. State, 

9 S.W.2d 237. 177 Ark. 1029—Bur¬ 
row V. State. 7 S W.2d 28. 177 
Ark. 1121—Shackleford v. State. 8 
S.W.2d 962. 176 Ark. 578—Kelley 
v. State. I S.W.2d 4 6. 175 Ark. 
1170—Pink v. State. 299 S.W. 391, 
175 Ark. 396—Kindle v. State. 297 
S.W. 827. 174 .^rk, 1179—Purcell 

V. State. 296 S.W. 59. 174 Ark. 656 
—Hilton V. Slate. 205 S W. 401. 174 
Ark. 1179—Tuggle v. Slate. 294 S. 

W. 385. 174 Ark. 156—Harris v. 
State. 285 S.W. 367. 171 Ark. 658 
—Jones v. Slate. 265 S.W. 974, 166 
Ark. 290—Davis v. State. 261 S.W. 

26. 164 Ark. 52—Holmes v. Slate, 
254 S.W. 470. 16(1 Ark. 218. 

Cal.—People v. Clemett, 280 P. 681, 
208 Cal. 142—FVople v. Country¬ 
man. 300 P. 871. 115 Cal.App. 36, 
followed in People v. Riley. 1 P.2d 

27. 115 Cal.,App. 76.5—People v, 
GatKff. 263 P. 823. 88 Cal.App, 589. 

Colo.—Holt V. People. 1 P.2d 921, 
89 Colo. 324—Giannetti v. People, 
300 P. 573. 89 Colo. 128—Ruff v. 
People. 243 P. 6.33, 78 Colo. 474— 
Shuman v. People, 226 P. 1089, 75 
Colo. 509. 

Conn.—State v. Colonese, 143 A. 561, 

I 108 Conn. 454—S.ate v, Zwirko, 

[ 125 A. 24 8. 101 Conn. 133. 

! Ga.—Couch v. State. App., 35 S.E. 

I 2d 708—Colbert v. State, App.. 35 
S.E.2d 318—Acker v. Slate, App., 
35 S.E.2d 200—Vann v. State, App., 
33 S.E.2d 742—Battle v. State, 32 
S.E.2d 204. 71 Ga.App. 742—Smith 
V, State, 29 S.E.2d 326, ,70 Ga.App. 
697—Hood V. State. 27 S.E.2d 768, 
70 Ga.App. 1D4—Harris v. State, 24 
S.E.2d 601, 68 Ga.App, 862—Mercer 
V. State, 23 S.E.2d* 869, 68 Ga.App. 
735—Thompson v. State, 22 S.E.2d 
620, 68 Ga.App. 214—Belk v. State, 
22 S.E.2d 332, 68 GaApp. 130— 
Akin V, State, 18 S.E.2d 566, 66 Ga. 
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App. 582—Howell v. State, 11 S.B. 
2d 106, 63 Ga.App. 411, transfer¬ 
red, see 7 S.E.2d 249, 189 Ga. 654 
—^Brown v. State, 6 S.E.2d 388, 60 
Ga.App. 831—Moore v. State, 1 S. 
E.2d 219, 59 Ga.App. 467—Hubbard 
V. State, 197 S.E. 64, 57 Ga.App. 
856—Sims v. State. 196 S.E. Ill, 
57 Ga.App. 655—Shope v. State, 
189 S.E. 677, 55 Ga.App. 196— 
Moore v. State, 187 S.E. 623, 54 Ga. 
App. 204—Moore v. State, 175 S.E. 
401, 49 Ga.App. 341—Gilmer v. 

State, 174 S.E. 142, 48 Ga.App. 841 
—Nobles V. State, 171 S.E. 837, 
48 Ga.App. 83—Brown v. State, 166 
S.E. 454, 46 Ga.App. 40—Sims v. 
State, 165 S.E. 892, 45 Ga.App. 657 
—Glawson v. State, 164 S.E. 470, 
45 Ga.App. 327—Bailey v. State, 

162 S.E. 154. 44 Ga.App. 664— 

Haugabook v. State, 161 S.E. 635, 
44 Ga.App. 327—Turner v. State, 
161 S.E. 626, 44 Ga.App. 346— 

Faulkner v. State, 160 S.E. 117, 43 
Ga.App. 763—Crenshaw v. State. 
159 S.E. 308, two cases, 43 Ga.App. 
465—Crenshaw v. State, 159 S.E. 

, 308, third case, 43 Ga.App. 466— 
Crenshaw v. State, 159 S.E. 306, 
43 Ga.App. 460—Green v. State, 
154 S.E. 287, 41 Ga.App. 621— 
Cook V. State. 153 S.E. 201, 41 
Ga.App. 313—Brown v. State, 150 
S.E. 460, 40 Ga.App. 546—Williams 
V. State, 149 S.E. 292, 40 Ga.App. 

. 217—State V. Day, 146 S.E. 774, 
39 Ga.App. 71—Evans v. State, 145 
S.E. 903, 39 Ga.App. 7—Akin v. 
State, 142 S.E. 697, 38 Ga.App. 
128—^Jordan v. State, 135 S.E. 512, 
36 Ga.App. 94—Raines v. State, 
132 S.E. 243, 35 Ga.App. 175—Mo- 
Daniel v. State, 127 S.E, 656, 33 
Ga.App. 683—Patterson v. State, 
126 S.E. 859, 33 Ga.App, 570— 

Lindsay v. State, 122 S.E. 649, 32 
Ga.App. 74—Tinsley v. State» 118 
S.E. 765, 30 Ga.App. 638. 
rnd.—Williams v. State, 166 N.E. 
663, 201 Ind. 175—Abel v. State, 

163 N.E. 91, 200 Ind. 283—Slick 
V. State, 150 N.E. 762, 197 Ind. 
560, rehearing denied 151 N.E. 401, 
197 Ind. 550—Hines v. Stale, 150 
N.E. 371, 197 Ind. 575—Shine v. 
State, 148 N.E. 411, 196 Ind, 686 
—Freije v. State, 145 N.E. 767, 
196 Ind. 66—Tutsbree v. State, 145 
N.E. 490, 195 Ind. 581—Reynolds 

V. State, 167 N.E. 644, 90 Ind.App. 
44—Strathmann v. State, 166 N. 
E. 290, 89 Ind.App. 312. 

Kan.—State v. Wharton, 295 P. 656, 
132 Kan. 409—State v. Walbridge, 
255 P. 83, 123 Kan. 386—State v. 
Levin, 232 P. 1020, 117 Kan. 739. 
Ky.—Short v. Commonwealth, 47 S. 

W. 2d 1074, 243 Ky. 175—Thomas 
V. Commonwealth, 287 S.W. 917, 
216 Ky. 419—Vincent v. Common¬ 
wealth, 284 S.W. 1071, 215 Ky. 278 
—Hudson V. Commonwealth, 283 
S.W. 1034, 214 Ky. 578—Fred v. 
Commonwealth, 283 S.W. 1030, 214 
Ky. 689—^Hicks v. Commonwealth, 
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282 S.W. 777, 214 Ky. 86—Blair v. 
Commonwealth, 278 S.W. 568, 212 
Ky. 112—Collier v. Commonwealth, 
273 S.W. 36. 209 Ky. 558—Thorns- 
burry v. Commonwealth, 268 S.W. 
342, 206 Ky. 691—Kelly v. Com¬ 
monwealth, 267 S.W. 1099, 206 Ky. 
576—Cornett v. Commonwealth, 
267 S.W. 1090, 206 Ky. 585—Van- 
sant V. Commonwealth, 264 S.W. 
1074, 204 Ky. 489—Fornash v. 

Commonwealth, 257 S.W. 24, 201 
Ky. 463—Camden v. Common¬ 
wealth, 254 S.W. 1048, 200 Ky. 
377. 

La.—State v. Roshto, 125 So. 67, 169 
Tifl i. 251. 

Mich.—^People v. Gross, 203 N.W. 

534, 230 Mich. 653. j 

Minn.—State v. Benson, 213 N.W. ' 
910, 171 Minn. 292—State v. Silver, 
211 N.W. 463, 169 Minn. 513— 
State V. Schedrich, 211 N.W. 2, 169 
Minn. 280—State v. Denter, 198 N. 
W. 430, 159 Minn. 189. 

Miss.—^Williams v. State, 115 So. 776, 
149 Miss. 681—Bailey v. State, 108 
So. 497, 143 Miss. 210—Kidd v. 
State, 102 So. 68, 137 Miss. 419— 
McElhenny v. State, 99 So. 674, 135 
Miss. 210—^Evans v. State, 98 So. 
440, 133 Miss. 663. 

Mo.—State v. Fisher, 46 S.W.2d 555 
—State V. Nichols. 39 S.W.2d 777, 
327 Mo. 1237—State v. England, 
12 S.W.2d 37, 321 Mo. 633—State 
V. Talley, 12 S.W.2d 28—State v. 
Crabtree, 12 S.W.2d 25—State v. 
Kirkland, 6 S.W.2d 855—State v. 
Nerini, 6 S.W.2d 853, 320 Mo. 196 
—State V. Baumann, 1 S.W.2d 153 
—State V. McCorkendale, 300 S.W. 
815—State v. Poison, 295 S.W. 
743, 317 Mo. 293—State v. Bryant, 
289 S.W. 938—State v. Sandoe, 289 
S.W. 890, 316 Mo. 55—State v. 
Gilden, 289 S.W. 821, 316 Mo. 252 
—State V. Milstead, 285 S.W. 
429, 315 Mo. 1—State v. Dailey, 
280 S.W. 1044—State v. Cockrum, 
278 S.W. 700—State v. Thog- 
martin, 270 S.W. 313—State v. 
Bunch, 270 S.W. 282, 307 Mo. 411 
—State V. Perry, 267 S.W. 828— 
State V. Schaeffer. 273 SW. 247, 
221 Mo. App. 358—State v. Lee, 
App.. 266 S.W. 1022—State v. Wil¬ 
liams, App., 266 S.W. 484—State 
V. Cummings, App., 257 S.W. 184. 
N.J.—State V. Bolles, 177 A. 669, 13 
N.J.Misc. 273. 

N.'C.—State v. Moore, 130 S.E. 713, 
190 N.C. 876—State v. Green, 122 
S.E. 178, 187 N.C. 466. 

Okl.—Stevens v. Slate, 289 P. 1113, 
48 Okl.Cr. 182—^Ernhart v. State, 
276 P. 696, 42 Okl.Cr. 436—Byxbee 
V. State, 272 P. 493, 41 Okl.Cr. 272 
—Hiatt V. State, 271 P. 431, 41 
Okl.Cr. 101—Bllige v. State. 264 
P. 220, 39 Okl.Cr. 262—Bailey v. 
State, 263 P. Ili4, 39 Okl.Cr. 159 
—Carnegie v. State, 260 P. 88, 38 
Okl.Cr. 249—McKee v. State, 256 
P. 622, 37 Okl.Cr. 73—Phelps v. 
State, 253 P. 910, 36 Okl.Cr. 213 
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—Skelly V. State, 253 P. 110, 36 
Okl.Cr. 173—Bloodsworth v. State, 
253 P. 107, 36 Okl.Cr. 184—Cox 
V. State, 249 P. 158, 35 Okl.Cr. 88 
—^Lane v. State, 246 P. 893, 34 
Okl.Cr. 303—Phillips v. State. 244 
P. 451, 34 Okl.Cr. 52—Graham v. 
State, 244 P. 69, 33 Okl.Cr. 332— 
Davis v. State, 239 P. 940, 32 Okl. 
Cr. 36—Daniels v. State, 237 P. 
142, 31 Okl.Cr. 72—Wettengel v. 
State, 236 P. 626, 30 Okl.Cr. 388— 
Lewis V. State, 235 P. 557, 30 Okl. 
Cr. 128—Goforth v. State, 234 P. 
651, 29 Okl.Cr. 432—Neivar v. 

State, 232 P. 959, 29 Okl.Cr. 90— 
Barnes v. State, 230 P. 760, 28 

Okl.Cr. 342—Green v. State. 227 P. 

907, 27 Okl.Cr. 348—Nickens v. 

State, 227 P. 904, 27 Okl.Cr. 354— 
Gordon y* State, 224 P. 734, 27 

OkLCr. 69—Grail v. State, 222 P. 
701, 26 Okl.Cr. 132—Barton v. 

State, 222 P. 272, 26 Okl.Cr. 89— 
Francis v. State, 221 P. 785, 26 

Okl.Cr. 82—^Downey v. State, 217 
P. 887, 24 Okl.Cr. 339. 

Or.—State v. Frohnhofer, 293 P. 921, 
134 Or. 378—State v. Broom, 286 
P. 817, 132 Or. 363—State v. Glas- 
burn, 241 P. 846, 116 Or. 451. 

Pa.—Commonwealth v. Pursel, 167 
A, 399, 110 Pa.Super. 110—Com¬ 
monwealth v. Mango, 101 Pa. Su¬ 
per. 385—Commonwealth v. Knlt- 
tle, 89 Pa.Super. 222. 

S.D.—State v. Karlen, 231 N.W. 915, 
57 S.D. 222—State v. Quiram, 219 
N.W. 830, 52 S.D. 615. 

Tenh.—Hall v. State, 270 S.W. 84. 
151 Tenn. 416. 

Tex.—Moore v. State, 54 S.W.2d 115, 
122 Tex.Cr. 257—McPherson v. 
State, 43 S.W.2d 944, 119 Tex.Cr. 
293—Duncan v. State, 43 S.W.2d 
685, 119 Tex.Cr. 201—Ramirez v. 
State, 31 S.W.2d 1077, 116 Tex.Cr. 
274—Graves v. State, 29 S.W.2d 
379, 116 Tex.Cr. 86—Foreman v. 
State, 28 S.W.2d 660, 116 Tex.Cr. 
179—Johnson v. State, 26 S.W.2d 
918, 114 Tex.Cr. 671—Williams v. 
State, 18 S.W.2d 654, 113 Tex.Cr. 
219—Allen v. State. 17 S.W.2d 49, 
112 Tex.Cr. 448—Spain v. State, 15 
S.W.2d 646, 111 TcxCr. 652—Shi- 
mek V. State. 14 S.W.2d 856, 111 
Tex.Cr. 520—Banks v. State, 14 
S.W.2d 280, 112 Tex.Cr. 119—Leago 
V. State. 13 S.W.2d 852, 112 Tex.Cr. 
39—Distler v. State, 10 S.W.2d 
108, 110 Tex.Cr. 430—Anderson v. 
State, 292 S.W. 218, 106 Tex.Cr. 
305—Wilde v. State, 289 S.W. 52, 
105 Tex.Cr. 524)—^Whatley v. State, 
Cr., 289 S.W. 42—Fults v. State. 
288 S.W. 210, 105 Tex.Cr. 222— 
Clark V. State, 285 S.W. 328, 106 
Tex.Cr. 32—^Duncan v. State, 284 
S.W. 954, 105 Tex.Cr. 35, rehearing 
denied 287 S.W. 65. 105 Tex,Cr. 
89—Wise v. State, 283 S.W. 792. 
104 Tex.Cr. 325—Hamilton v. State, 
279 S.W. 454, 102 Tex.Cr. 697— 
Taylor v. State, 278 S.W. 852, 102 
Tex.Cr. 534—^Zulkoski v. State, 278 



48 C.J.S. 

S.W. 441, 102 Tex.Cr. 501—Hughes 
V. State. 277 S.W, 670, 102 Tex.Cr. 
159—Carter v. State, 277 S.W. 395, 
101 Tex.Cr. 611—Smith v. State, 
276 S.W. 924, 101 Tex Cr. 615—Vo- 
lantino v. State. 275 S.W. 1077, 101 
Tex.Cr. 321—Spurrier v. State, 275 
S.W. 1058, 101 Tex.Cr. 287—Culver 
V. State, Cr., 275 S.W. 1050—John¬ 
son V. State, 275 S.W. 1005, 101 
Tex.Cr. 410—^Horak v. State, 273 
S.W. 601, 100 Tex.Cr. 485—John¬ 
son V. State. 272 S.W. 1116, 100 
Tex.Cr. 348—Cruz v. State. 272 
S.W. 486, 100 Tex.Cr. 188—Glass 
V. State. 272 S.W. 180, 100 Tex Cr. 
604—McLemore v. State, 271 S.W. 
925, 100 TexCr. 46—Powell v. 

State. 271 S.W. 915, 100 Tex.Cr. 
541_Bates v. State. 271 S.W. 389. 
99 TexCr. 647—Seharff v. State. 
271 S.W. 83, 99 Tex.Cr. 605—Key 
V. State. 270 S.W. 1027, 99 Tex.Cr. 
612—Jackson v. State, 270 S.W. 
1018, 99 Tex.Cr. 512—Jenkins v. 
State, 270 S.W. 852. 99 Tex.Cr. 550 
—Corley v. State, 269 S.W, 433. 99 
Tex.Cr. 353—Warren v. State. 267 
S.W. 723, 98 Tex.Cr. 639—Smith 

V. State. 265 S.W. 1042, 98 Tex. 
Cr. 438—Hair v. State, 265 S.W. 
1034, 98 Tex.Cr. 435—Rufony v. 
State. 265 S.W. 704, 98 Tex.Cr. 380 
—Parsons v. State, 265 S.W. 565. 
98 Tex.Cr. 272—Thorne v. State. 
265 S.W. 388, 98 Tex.Cr. 279—Mc¬ 
Leroy V. State, 263 S.W. 309, 97 
TexCr. 307—^Washburn v. State, 
263 S.W. 293, 97 TexCr. 37—Miku- 
lec V. State. 262 S.W. 751, 97 Tex, 
Cr. 615—Harrison v. State, 262 S. 

W. 487. 97 Tex.Cr, 540—Richey v. 

State, 261 S.W. 777. 97 Tex.Cr. 
447—Moore v. State, 261 S.W. 576, 
97 Tex.Cr. 282—Unger v. State, 
260 S.W. 1118, 97 TexCr. 181—Hall 
V. State, 260 S.W. 1042, 97 Tex.Cr. 
107—Ledbetter v. State, 260 S.W. 
579, 97 Tex.Cr. 267—Emerick v. 
State, 259 S.W. 1087, 97 Tex.Cr. 50 
—Teague v. State, 258 S.W. 819, 96 
Tex.Cr. 580—Baucham v. State, 268 
S.W. 184, 96 Tex.Cr. 438—Weaver 
V. State, 258 SW. 171, 96 Tex.Cr. 
606—Large v. State, 258 S.W. 162, 
162 Tex.Cr, 500—Wootan v. State, 
257 S.W. 266, second case, 96 Tex, 
Cr. 265—Evans v. State, 256 S.W. 
596, 96 Tex.Cr. 184—Daniels v. 

State, 255 S.W. 444, 95 Tex.Cr. 

649—Boortz v. State, 265 S.W. 434, 
95 Tex.Cr. 479—Stubblefield v. 
State. 254 S.W. 991, 95 Tex.Cr. 

467—Madsen v. State, 264 S.W. 
955, 95 Tex.Cr. 439—^Nunley v. 

State. 254 S.W. 798, 95 Tex.Cr. 

633—Benson v. State, 252 S.W. 633, 
94 Tex.Cr. 529—Eads v. State, 252 
S.W. 631, 94 Tex.Cr. 614—Puston 
V. State, 251 S.W. 1076, 94 Tex.Cr. 
467. 

Utah.—State v. Zolantakis, 269 P. 
1006, 72 Utah 251, 

Va.—^Brown v. Commonwealth, 167 
S.E. 567. 166 Va. 947—Brown v. 
Commonwealth, 137 S.E. 492, 147 
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Va. 660—Gimmell v. Common¬ 
wealth, 134 S.E. 699, 145 Va. 865— 
Edens v. Commonwealth, 128 S.E. 
555, 142 Va. 609—Johnson v. Com¬ 
monwealth, 128 S.E. 456, 142 Va. 
639—Duty v. Commonwealth, 119 
S.E. 62, 137 Va. 759—Tompkins v. 
Commonwealth, 117 S.E. 840, 136 
Va. 780. 

Wash.—State v. Eckert, 21 P.2d 1035, 
173 Wash. 93—State v. Fairfield, 
296 P. 811, 161 Wash. 214—State 
V. Epperson, 279 P. 588, 153 Wash. 
223—State v. Adelstein, 277 P. 387, 
152 Wash. 65—State v. Hilton, 253 
P. 1073, 143 Wash, 15—State v. 
Miller, 253 P. 126, 142 Wash. 340— 
State V. Ketchum, 237 P. 511, 135 
Wash. 301—State v. Ditmar, 232 
P. 321, 132 Wash. 501—State v. 
Hoffman, 232 P. 278, 132 Wash. 
363. 

W.Va.—State v. Johnson. 140 S.E. 
532, 104 W.Va. 586—State v. 

Whitehead, 140 S.E. 631, 104 W.Va. 
545. 

Wis.—Syrakas v. State, 277 N.W. 
621, 227 Wis. 69. 

Wyo.—Brown v. State, 259 P. 810, 
37 Wyo. 155—State v. Powers, 239 
P. 1044, 33 Wyo. 424. 

33 C.J. p 768 note 80 [a]. 

(7) To sustain conviction for pos¬ 
sessing a still or appliances for 
manufacturing. 

U.S.—U. S. V. Block, C.aA.N.Y., 88 
F.2d 618, certiorari denied Block 
V. U. S., 57 S.Ct 793. 301 U.S. 
690, 81 L.Ed. 1347—Warner v. U. 
S., C.C.A.Kan.. 60 p.2d 700—Stark 
V. U. S., C.C.A.Neb.. 44 P,2d 946 
—U. S. V, Roitman, D.C.Ill., 36 
P.2d 86, affirmed, C.C.A., Roitman 
V. U. S., 41 F.2d 519—Ralne v. U. 
S., C.C.A.Nev., 299 P. 407, certio¬ 
rari denied 45 S.Ct. 94, 266 U.S. 
611, 69 L.Ed. 467—^Weinstein v. 

U. S„ C.C.A.Mass., 293 F. 388. 

Ala.—Bikard v. State, 18 So.2d 435, 

31 Ala.App. 374, certiorari denied 
18 So.2d 436, 245 Ala. 677—Mor¬ 
gan v. State, 189 So. 85, 28 Ala. 
App. 516—Nugent v. State, 181 So. 
707, 28 Ala.App. 182, certiorari de¬ 
nied 181 So. 709, 236 Ala. 213, fol¬ 
lowed in Oldham v. State, 181 So. 
709, 28 Ala.App. 184, and Goad v. 
State, 181 So. 709, 28 Ala.App. 184 
—Able V. State, 176 So. 836, 27 
AlaApp. 691—^Harris v. State, 169 
So. 20, 27 Ala.App. 202—^Pulliam 

V. State, 135 So. 410, 24 Ala.App. 

366—Berry v. State, 133 So. 308, 
24 Ala,App. 221—Simpson v. State, 
132 So. 705, 24 Ala.App. 207— 

Pockrus V. State, 127 So. 252, 23 
Ala.App. 469—Mims v. State, 116 
So. 803, 22 AlaApp. 451—^Washing¬ 
ton v. State, 107 So. 34, 21 Ala. 
App. 230—^Lock V. State, 105 So. 
431, 21 AlaApp. 81—^Mancil v. 

State, 104 So. 880, 21 AlaApp. 18 
—Ratliff V. State, 103 So. 912, 20 
AlaApp. 464, certiorari denied Ex 
parte Ratliff, 103 So. 914, 212 Ala 
644—Tatum v. State, 102 So. 726, 
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20 Ala.App. 436—^Welch v. State, 
102 So. 914, 20 AlaApp. 468— 

Allen V. State. 102 So. 602, 20 Ala 
App. 402—Harvey v. State, 101 
So. 512, 20 Ala.App. 264—Smith' 
V. State, 101 So. 90, 20 Ala.App. 
151—Berry v. State, 100 So. 922, 
20 Ala.App. 102—Dickey v. State. 
100 So. 630, 20 Ala.App. 12, certio¬ 
rari denied Ex parte Dickey, 100 
So. 631, 211 Ala. 416—Jemison v. 
State, 97 So. 843, 19 AlaApp. 393, 
certiorari denied Ex parte Jemi¬ 
son, 97 So. 844. 210 Ala 271. 

Ark.—Bolding v. State, 66 S.W.2d 
633, 188 Ark. 1166—Ridenour v. 
State, 43 S.W.2d 60, 184 Ark. 475— 
Pinson V. State, 40 S.W.2d 774, 
183 Ark. 1153—Brackett v. State, 
35 S.W.2d 1009. 183 Ark. 1153— 
Trigg V. State. 25 S.W.2d 772. 181 
Ark. 1147—Lolla v. State, 15 S.W. 
2d 988, 179 Ark. 346—Coe v. State, 
15 S.W.2d 987, 179 Ark. 344— 

Blankenship v. State, 10 S.W.2d 25, 
178 Ark. 1199—Taylor v. State, 10 
S.W.2d 853, 178 Ark. 1200—Price 
V. State. 9 S.W.2d 237, 177 Ark. 
1194—Conley v. State, 3 S.W.2d 
980,’ 176 Ark. 654—Cox v. State, 
295 S.W. 29. 173 Ark. 1115—Brad¬ 
ley V. State, 287 S.W. 387, 171 
Ark. 1083—Reynolds v. State, 286 
S.W. 1028, 171 Ark. 1188—Lacefield 
V. State, 286 S.W. 818, 171 Ark. 655 
—Myers v. State. 281 S.W. 382, 170 
Ark. 1194—Mills v. State, 281 S.W. 
13, 170 Ark. 1193—Day v. State, 
281 S.W. 11. 170 Ark. 786—Vaugh¬ 
an V. State, 278 S.W. 1, 169 Ark. 
1212—Davis v. State. 277 S.W. 17, 
169 Ark. 942—Bingham v. State, 
275 S.W. 661. 169 Ark. 1211—Poe 

V. State, 269 S.W. 355, 168 Ark. 167 

—^Davis V. State, 268 S,W. 863, 
167 Ark. 472—Martin v. State, 
259 S.W. 6. 163 Ark. 103, 33 A.L 
R. 133—Rosslot V. State, 258 S.W. 
348, 162 Ark. 340—Anderson v. 

State, 257 S.W. 365, 162 Ark. 14— 
Davis V. State. 256 S.W. 866, 161 
Ark. 865—Allen v. State, 254 S. 

W. 344. 161 Ark. 665—Tumbleson 
V. State, 261 S.W. 868, 159 Ark. 
266. 

Cal.—People v. Borrego, 297 P. 17, 
211 Cal. 759—People v. Shellenber- 
ger, 77 P.2d 606. 25 Cal.App.2d 
402—People v. Gardner, 13 P.2d 
779, 125 Cal.App. 192—People v. 
Roberts, 1 P.2d 1088, 115 Cal.App. 
496—People v. Pasintino, 271 P. 
205, 94 Cal.App. 341—People v. 

Mitsunaga, 266 P. 1020, 91 Cal. 
App. 298. 

Colo.—Wilder v. People, 278 P. 594, 
86 Colo. 35. 65 A.L.R. 1260—Tell 
V. People. 270 P. 551, 84 Colo. 340. 
Conn.—State v. Colonese, 143 A. 661, 
108 Conn. 454. 

Ga.—Gilley v. State, App., 33 S.E.2d 
560—Bryant v. State, 168 S.B. 
913, 46 Ga,App. 688—Robinson v. 
State, 167 S.E. 884, 43 Ga.App. 129 
—Banks v. State, 156 S.E. 292. 42 
Ga.App. 390—^Wendelken v, Statt^ 
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132 S.B. 241, 85 Ga.App. 169— 
Smith V. State, 129 S.B. 5, 84 
Ga.App. 234. 

Ind.—^Rector v. State, 7 N.B.2d 794, 
211 Ind. 483—Gwinn v. State. 166 
N.B. 769, 201 Ind. 420—Walker v. 
State. 163 N.E. 229, 200 Ind. 303 
—Smith V. State, 153 N.E. 801, 
198 Ind. 413—Shade v. State. 149 
N.E. 348. 196 Ind. 665—Mahan v. 
State. 147 N.E. 711, 196 Ind. 182 
—Smith V. State, 144 N.E. 141, 194 
Ind. 624. 

Ky.—Hendrickson v. Commonwealth, 

282 S.W. 1060. 214 Ky. 228—Sim¬ 
mons V. Commonwealth. 275 S.W, 
369, 210 Ky. 33—McKinney v. Com¬ 
monwealth. 270 S.W. 800, 208 Ky. 
322—Ratcliff v. Commonwealth. 
268 S.W, 819. 207 Ky. 88—Fulks v. 
Commonwealth. 264 S.W. 1046. 204 
Ky, 449—Martin v. Commonwealth. 
261 S.W. 851. 203 Ky, 44—Lakes v. 
Commonwealth. 261 S.W. 20, 202 
Ky. $69—^Weher v. Commonwealth. 
260 S.W. 1. 202 Kv. 499—Moore v. 
Commonwealth. 255 S.W. 77. 200 
Ky. 419—Cotton v. Commonwealth. 
264 S.W. 1061. 200 Ky. 349—John¬ 
son V. Commonwealth, 264 S.W. 
1064. 200 Ky. 342. 

La.—State v. Reynolds, 104 So. 746, 
158 La. 869. 

Miss.—Magee v. State. 173 So. 299. 
178 Miss. 271—McLemore v. State. 
172 So. 139. 178 Miss. 525—Arm¬ 
strong V. State. 120 So. 674, 152 
Miss. 622—Washington v. State, 
118'So. 719, 152 Miss. 154—Ashley 

V. State, 117 So. 611, 150 Miss. 
647—Oshorne v. State. Ill So. 834. 
146 Miss. 718—Mitchell v. Stare, 
103 So. 815. 139 Miss. 108—Reyn¬ 
olds V. State, 101 So. 485, 136 Miss. 
329. 

Mo.—State v. HInthorn, 285 S.W. 990, 
315 Mo. 203—State v. Smith, App., 
293 S.W. 498—State v. Brown, 
App., 293 S.W. 87—State v. Moon. 

283 S.W. 468. 221 Mo.App. 592— 
State V. Harris. App., 281 S,W. 
115—State V. Matson, App., 270 S. 

W. 441—State v. Lfpps, App., 267 
S.W. 942—State v. Salewood, App., 
264 S.W. 42. 

Mont—State v. Gardner, 249 F, 574, 
77 Mont. 8. 52 A.L.R. 454. 

Neb,—Williams v. State, 206 N.W. 
731, 114 Neb. 132—Cura v. State. 
194 N.W. 472, 110 Neb. 476. 

N.C.—State v. Jaynes, 153 S.B. *410, 
198 N.C. 7'28. ' 

Ohio,—Lupico v. State. 157 N.E. 676. 
25 Ohio App. 37—State v". Shy, 24 
Ohio N.P.,N.S., 23. affirmed 17 Ohio 
App. 147. 

Okl.—Fitzgerald v. State, $3 P.2d 
581, 65 Okl.Cr. 1—Goad v. State, $4 
P.2d 932, 60 Okl.Cr. 307—Killough 
V. State. 60 P.2d 808, 59 Okl.Cr. 429 
—Kisselburg v. State, 33 P.2d 236, 
5-6 Okl.Cr. 46—Staggs v. State, 29 
P.2d 135, 55 Okl.Cr. *268—Berry v. 
State, 2'8 P.2d 719, 55 Okl.Cr. 244 
—Downey v. State, 26 P.2d 152, 55 
Okl.Cr. 131—^Lunsford v. State, 21 


P.2d 52, 54 OkLCr. 350—Shockley 
V. State, 3 P.2d 236. 6*2 Okl.Cr. 117 
—Lawrence v. State, 300 P. 435, 51 
Okl.Cr. 163—Radford v- State, 299 
P. 514, 61 OkLCr. 64—^Pennington 
V. State. 297 P. 330, 50 Okl.Cr. 291 
—Montgomery v. State, 295 P. 761, 
50 Okl.Cr. 155—^Knopp v. State, 295 
P. 228, 49 OkLCr. 416—Zellner v. 
State, 293 P. 1115, 49 OkLCr. 260— 
Kelley v. State, 290 P. 417, 48 Okl. 
Cr. ‘249—Vowell v. State, 287 P. 
1108, 47 Okl Cr. 272—Temple v. 

State, 287 P. 743, 47 OkLCr. 232— 
Jewell V. State, 283 P. 256, 45 Okl. 
Cr. 394—Malone v. State, 2S3 P. 
255, 45 OkLCr. 287—Robinson v. 
State. 281 P. 9*84. 45 OkLCr. 89. 91 
—Schram v. State, 281 P. 157, 44 
OkLCr. 378—Nowlin v. State, 281 
P. 152, 44 Okl.Cr. 335—Diffle v. 
State, 279 P. 709, 44 Okl.Cr. 16— 
Dickover v. State, 279 P. 514, 42 
OkLCr. 207—Hayes v. State. 277 P. 
965, 43 OkLCr. 259—^Hunter v. 

State, 277 P. 962, 43 OkLCr. 138— 
Adams v. State. 277 P. 688, 43 Okl. 
Cr. 179—Surrell v. State, 277 P. 
'282 (second case), 43 Okl.Cr. 94— 
Stanley v. State, 271 P. 432, 41 
OkLCr. 105—Berkley v. State, 269 
P. 3S3, 40 Okl.Cr. 286—Middleton 
V. State, 267 P. 682, 40 Okl.Cr. 197 
—Peevee v. State, 267 P. 680, 40 
OkLCr. 202—Hyatt v. State, 266 P. 
789. 40 Okl.Cr. 42—Batson v. State. 
264 P. 223, 39 Okl.Cr. 283—Kelso 

V. State, 261 P. 377, 38 OkLCr. 342 
—Mitchell V. State. 259 P. 661, 38 
OkLCr. 167—Davis v. State, 258 P. 
1084, 37 OkLCr. 384—Cummings v. 
State, 256 P. 70. 37 OkLCr. 47— 
Ford V. State, 249 P, 163, 35 Okl. 
Cr. 162—Knox v. State, 246 P. 665, 
34 OkLCr. 300—Lipscomb v. State, 
246 P. 649, 34 Okl.Cr. 2S0. 

Tenn.—Moody v. State, 17 S.W.2d 
919, 159 Tenn. 245. 

Tex.—Boyer v. State, 79 S.W.2d 318, 
128 Tex.Cr. 76—Baker v. State, 46 
S.W,2d 680, 119 TexCr. 161—Ro- 
bie V. State, 36 S.W.2d 175, 117 
Tex.Cr. 283—Read v. State, 34 S. 

W, 2d 269, 116 Tex.Cr. 240—Geurin 

V. State. 33 S.W.2d 454, 117 Tex.Cr. 
193—Williams v. State, 33 S.W.2d 
445, 116 Tex.Cr. 201—Partain v. 
State, 32 S.W.2d 841, 116 Tex.Cr. 
167—Smith V, Slate, 29 S.W.2d 350, 
115 Tex.Cr. 88—Collins v. State, 27 
S.W,2d 824, 115 Tex.Cr. 541—Buf¬ 
fington V. State, 22 S.W.2d 667, 113 
Tex.Cr. 506—Bennett v. State, 21 
S.W.2d 1066, 113 Tex.Cr. 460— 

Stanzel v. State, 18 S.W.2d 158. 
im Tex.Cr. 628—Frier v. State, 1 
S.W.2d 307, 108 Tex.Cr, 378—Frier 
V. State, 1 S.W,2d 30$, 108 Tex.Cr, 
•379—^Johnson v. State, 1 S.’W.2d 
282, 108 Tex.Cr. 460—Weir v. 

State. 296 S.W. 523. 107 Tex.Cr. 
196 — ^Flugge V, State, 28*6 S.W. 
1093, 105 Tex.Cr. 72—Bennett v. 
State. 286 S.W. 988, 105 Tex.Cr. 138 
—^Horne v. State, 284 S.W^ 556, 104 
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Tex.Cr. 358—Martini v. State. 280 
S.W. S04, 103 Tex.Cr. 364—Tolbert 
V. State, '279 S.W. 274, 102 Tex.Cr. 
592—Davis v. State. 278 S.W. 84'8, 
102 Tex.Cr. 546—Ard v. State, 276 
S.W. 2*63, 101 Tex.Cr. 645—Lucas 
V. State, 275 S.W. 1041, 101 Tex.Cr. 
293—Johns v. State, 271 S.W. 926, 

100 Tex.Cr. 65. 

Va.—Langford v. Commonwealth. 
153 S.B. 8-21, 164 Va. 879—Vineyard 

V. (Commonwealth, 129 S.B. 233. 
143 Va. 546—Marable v. Common¬ 
wealth, 128 S.B. 463. 142 Va. 644— 
Gllreath v. Commonwealth, 118 S. 

E. 100, 13*6 Va. 709, 

Wash.^—State v. Johnson, 297 P, 167, 
161 Wash. 456. 

W.Va.—State v. Tenney, 185 S.B. 468, 
117 W.Va. 342—State v. McKinnle, 
145 S.B. 604, 106 W.Va. 299. 

33 C.J. p 758 note 80 [a]. 

(8) To sustain conviction for pos¬ 
sessing mash and manufacturing liq¬ 
uors.—Tipton V. State, 269 P. 1063, 
41 OkLCr. 23. 

(9) To sustain conviction for pos¬ 
sessing material for manufacture of 
intoxicating liquors. 

U.S.—U. S. V. Brunett, D.C.Mo., 53 
P.2d 219. 

Tex.—Wilson v. State, 276 S.W. 261, 

101 Tex,Cr, 541. 

Va.—Upshur v. Commonwealth, 197 
S.B. 435, 170 Va. 649—Johnson v. 
Commonwealth, 146 S.B. 260, 152 
Va. 97-3. 

(10) To sustain conviction of mak¬ 
ing mash. 

U.S.—U. S, V. Salli, C.C.A.N.T., 115 

F. 2d 292—Reid v. U. S., C.C.A,m., 
44 F.2d 51. 

Ark.—Williams v. State, 49 S.W.2d 
3*68. 185 Ark. 1190—Grogan v. 

State, 44 S.W.2d 346, 184 Ark. 1193 
—Hall V. State, 43 S.W.2d 538. 184 
Ark. 1103—McGinnis v. State, 39 S. 

W. 2d 704, 183 Ark. 115.3—Robinett 

V. State. 23 S.W.'2d 627, 180 Ark. 
873—Williams v. State, 23 S.W.2d 
610, 180 Ark. 1168—Newcomb v. 
State, 7 S.W.2d 802, 177 Ark. 5(y9 
—Woodson V. State. 2 S.W.2d 1108, 
176 Ark. 153—Yeager v. State, 2 S. 

W. 2d 977, 176 Ark. 725—Mayo v. 
State, 289 S.W. 469, 172 Ark. 1176 
—Stover V. State, 287 S.W. 686, 
172 Ark. 76—Miller v. State, 275 
S.W. 660, 169 Ark. 1212—Brown v. 
State, 274 S.W. 1, 1*69 Ark. 324— 
Poe V. State. 269 S.W. 355. 168 
Ark. 167—Daniell v. State, 265 S. 
W. 86, 165 Ark. 613—Williams v. 
State, 261 S.W. 909, 165 Ark. 614— 
Davis V. State, 261 S.W. 26, 164 
Ark. 62—Rinehart v. State, '258 S. 
W. 364, 162 Ark. 520—Dickerson 
V. State, 255 S.W. 873, 161 Ark. 60, 

Kan.—State v. Wharton, 295 P. 65'6, 
132 Kan. 409. 

Okl.—Robinson v. State, 272 P. 392, 
41 OkLCr. 239. 

(11) To sustain conviction for pos¬ 
session of mash. 
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U.S.—tx. S. V. Salli, CC.A.N,T., 115 
P.2d 202. 

Ill.—People V. Eaton. 23« IlLApp. 
504. 

Mo.—State v. Schroetter, App., 11 S. 
W,2d 1100. 

Okl.—Clardy v. State. *82 P.2d 23^. 
64 Okl.Cr. 463—Coffleld v. State, 4 
P.2d 764. 52 Okl.Cr. 328—Bright v. 
State, 2 P.2d 600, 52 Okl.Cr. 89— 
.A.nthony v. State, 300 P. 420, 51 
Okl.Cr. 207—Osteen v. State, 290 P. 
417, 48 Okl.Cr. 202—Nix v. State, 
288 P. 365, 47 Okl.Cr. 246—Thomas 

V. State, 279 P. 514, 41 Okl.Cr. 369 
—McGuire v. State, 272 P. 390, 41 
Okl.Cr. 167—Collins v. State, 271 
P. 859, 41 Okl.Cr. 134—Hall v. 
State, 264 P. 221, 39 Okl.Cr. 254— 
Beard v. State, 2-63 P. 172, 39 Okl. 
Cr. 91—Gilstrap v. State, 263 P. 
155, 39 Okl.Cr. 1—Lawson v. State, 
260 P. '87, 38 Okl.Cr. 218—Houri- 
gan V. State, 258 P. 1057 (first 
case), 38 Okl.Cr. 10—Dolezal v. 
State, 257 P. 1117, 37 Okl.Cr, 301— 
Stafford v. State, 250 P. 438, 35 
Okl.Cr. 328—Morgan v. State, 249 
P. 353, 35 Okl.Cr. 101. 

Tex.—^Phipps v. State, 35 S.W.2d 426. 
117 Tex.Cr. 268—McCaughlin v. 
State, 35 S.W.2d 417, 117 Tex.Cr. 
236—Edge v. State, 275 S.W. 1010, 
101 Tex.Cr. 324. 

(12) To sustain conviction for pos¬ 
session of still not registered. 

U.S.—U. S. V. Salli, C.C.A.N.T., 115 

F.2d 292. 

Ark.—Miller v. State, 286 S.W, 949. 
171 .A.rk. 756—Vincent v. State. *286 
S.W. 944, 171 Ark. 759—Hudson v. 

• State. 261 S.W. 908. 164 Ark. 895 
—Davis V. State, 261 S.W. 26, 164 
Ark. 52—Bullard v. State. 252 S. 

W. 584, 159 Ark. 435—Halley v. 
State, 251 S.W. 359, 158 Ark, 641. 

Or.—State v. Waller. 259 P. 424, 122 
Or. 404—State v. Quartier, 236 P. 
746, 114 Or. 657. j 

(13) To sustain conviction of 
some of the persons accused but in¬ 
sufficient as to others. 

U.S.—Perry v. U. S., C.C.A.Okl., 18 
F.2d 477. 

Ala.—McNeel v. State. 140 So. 185, 
25 Ala.App. 36. 

Ind.—Guetling v. State, 153 N.E. 765, 
198 Ind. 718. 

Mo.—State v. Pope, App., 269 S.W. 
411. 

Okl.—Tipton V. State, 292 P. 880, 49 
Okl.Cr. 109. 

(14) To warrant conviction of pos¬ 
sessing distilling apparatus and 
manufacturing mash and liquor.— 
Dye V. State, 7 S.W.2d 2, 177 Ark. 
649—Bright v. State, 294 S.W. 390, 
173 Ark. 1054—Du Val v. State, 283 
S.W. 23, 171 Ark. 68. 

(15) To warrant conviction of pos¬ 
sessing distilling apparatus and 
mash, and possessing and manufac¬ 
turing liquor.—Palno v. U. S., C.C.A. 
Mo., 68 F.2d 111. ' 
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(16) To warrant conviction of 
transporting still and other equip¬ 
ment for manufacturing liquor.— 
Johnson v. State, 265 S.W. 688, 98 
Tex.Cr. 268. 

(17) As to other matters. 

Ark.—Ford v. State, *279 S.W. 1015, 

170 Ark. 1193—Jackson v. State, 
254 S,W. 531, 160 Ark. 198. 

Ky.—Commonwealth v. Lee, 264 S. 

W. 1112. 204 Kv. 575. 

Mo.—State v. Williams, App., 266 S. 
W. 484. 

Or.—State v. Jennings, 282 P. 560, 
131 Or. 455. 

S.D.—State v. Lehna, 196 N.W. 495, 
47 S.D. 115. 

Tex.—Skinner v. State, 289 S.W. 

1012, 105 Tex.Cr. 572—Cobb v. 

. State, 274 S.W. 153, 101 Tex.Cr. 
182. motion for rehearing over¬ 
ruled 276 S.W. 694—Gault v. State, 
269 S.W. 92. 99 Tex.Cr. 359. 

Wyo.—State v. Ernst, 277 P. <8, 40 
Wyo. 64. 

Evidence held insuffioient 

(1) To justify conviction for man¬ 
ufacturing and possessing compound 
fit for distillation of whisky. 

Okl.—McCoy v. State, 283 P. 257, 45 

Okl.Cr. 311. 

Or,—State v. Johnson, 259 P. 423, 122 
Or. 399. 

(2) To support conviction for 
manufacturing and unlawfully pos¬ 
sessing still or appliances for manu-’ 
facturing. 

U.S.—U. S. V, Tuffanelli, C.C.A.I11., 
131 P.2d 890. certiorari denied Tuf¬ 
fanelli V. U. S., 63 S.Ct. 769, 318 

U. S. 772, 87 L.Bd. 114’2—U. S. v. 
Cusimano, C.C.A-I11., 123 F.2d 611— 
Ribaste v. U. S.. C.C.A.Mo., 44 P. 
2d 21—Harlivy v. U. S., C.C.A.Okl., 
13 F.2d 114. 

Ala.—Tinker v. State, 139 So. 575, 24 
Ala.App. 601—West v. State, 123 
So. 292, 23 .Ala.App. 268—Moultrie 

V. State, 101 So. 335, *20 Ala.App. 
258—Hill V. State. 98 So. 317, 19 
Ala.App. 483—Hanson v. State, 96 
So. 655, 19 Ala.App. 249. 

Ind.—Baugh v. State, 159 N.E. 550, 
199 Ind. 615—Frye v. State, 151 N. 
E. 72'8. 197 Ind. 615. 

Ky.—Brockman v. Commonwealth, 
290 S.W. 315, 217 Ky. 688. 

N.C,—State v. Graham, 30 S.E.2d 
151, 224 N.C. 347. 

W.Va.—State v. Wolfe, 168 S.E. 656, 
113 W.Va, 459—State v. Stull, 158 
S.E. 905, 110 W.Va. 576. 

33 C.J. p 758 note 80 [b], 

(3) To sustain conviction for 
making msLsh suitable for distilla¬ 
tion of alcoholic liquors. 

Ark.—Cook v. State, 293 S.W. 32, 173 
Ark. 711. 

Ill.—People v. Bishop, 225 Ill.App. 
610. 

Okl.—Orowe v. State, *263 P. 677, 39 
OkLCr. 145. 

(4) To sustain conviction for man¬ 
ufacture. 


U.S.—Montestani v. D. S., C.C.A.Tll.r 
64 P.2d 914—Verna v. U. S., C.CA. 

111., 54 F.2d 919—Echikovitz v, U. 

5., C.C.AWIS., 25 P.2d 864. 

Ala.—Cunningham v. State, 140 So. 
176. 25 Ala.App. 28—^Parsons v. 

State, 104 So. 556, 20 Ala.App. 615 
—Rowell V. State, 104 So. 351, 20 
Ala.App. 597—^Williamson v. State, 
102 So. 485, 20 Ala.App. 394—Hill 

V. State. 101 So. 298, 20 Ala.App. 

T9 7—Haynes v. State. 101 So. 167, 
*20 Ala.App. 160—Thomas v. State, 
98 So. 322, 19 Ala.App. 499. 

Ark.—McCoy v. State, 9 S.W.2d 241, 
177 Ark. 1053. 

Ga.—Poythress v. State, 20 S.E. 2d 
212, 67 Ga.App. 324—Davis v. 

State. 175 S.E. 31. 49 Ga.App. 285 
—Bonner v. State, 163 S.E. 914, 

45 Ga.App. 211—Coffee v. State, 
148 S.E. 303, 39 Ga.App. 664—Nix 

V. State, 142 S.E. 698, 38 Ga.App. 
28-7Philllps V. State, 141 S.E. 64, 

37 Ga.App. 505—Moore v. State, 
137 S.E. 792, 36 Ga.App. 677— 

Walker v. State, 122 S.E. 645, 32 
Ga.App. IS—McDaniel v. State, 122 
S.E. 639, 32 Ga.App. 19. 

Ind.—Trainer v. State, 154 N.E. 273. 
198 Ind. 502—Burnett v. State, 149 
N.E. 440, 19*6 Ind. S'Sl—Darbyshire 
V. State, 149 N.E. 58. 196 Ind. 357. 
Ky.—Hopkins v. Commonwealth, 16 
S.W.2d 503. 229 Ky. 69—Newsome 

V. Commonwealth, ‘299 S.W. 963. 
221 Ky. 758—Jones v. Common¬ 
wealth. 289 S.W. 676. 217 Ky. 427— 
Meredith v. Commonwealth. 2S6 S. 

W. 1043, 215 Ky. 705—Greer v. 
Commonwealth, 276 S.W. 803, 210 
Ky. 783—Johnson v. Common¬ 
wealth, 276 S.W. 125. -210 Ky. 398— 
Anderson v. Commonwealth, 264 S. 

W. 1087, 204 Ky. 486. 

Minn.—State v. Coope, 203 N.W. 695. 
163 Minn, 160. 

Miss.—Williams v. State, 9-8 So. 341 
—Williams v. State, 98 So. 107. 
Mo.—State v. Wilcox. 44 S.W.2d 85— 
State V. Downs. 12 S.W.2d 44 4— 
State V. Ross, 300 S.W. 717—State 
V. Smith, App., 261 S.W. 696. 

N.T.—People v. Rides, 7 N.E 2d 105, 
273 N.Y. 214—People v. Pellegrino. 

16 N.Y.S.2d 939. 

Okl.—Hughes v. State, 293 P. 1108, 

49 Okl.Cr. 236—Blackwell v. State, 
290 P. 352, 48 Okl.Cr. 156—Owen v. 
State. 270 P, 337, 41 Okl.Cr. 67— 
Goodman v. State, 263 P. 471, 39 
Okl.Cr. 76—Wells v. State, 253 P. 
911, 36 Okl.Cr. 230—Worley v. 

State, 252 P. 852, 26 Okl.Cr. 128— 
Moore v. State, 250 P. 538, 35 Okl, 
Cr. 257—Coleman v. State, 242 P. 
279, 33 Okl.Cr. 170—Cowan v. 

State, 240 P. 660, 32 Okl.Cr. 149— 
Peard v. State, 240 P. 158, 32 Okl. 
Cr. 95—Wofford v. State, 2‘39 P. 
93'S, 32 Okl.Cr. 25—Saucerman v. 
State, 238 P. 228, 31 Okl.Cr. 272— 
Campbell v. State, 237 P. 147, 31 
OkLCr. 106—Boyles v. State, 232 
P. 463, 29 OkLCr. 44—White v. 
State, 230 P. 943, 28 OkLfir. '3'58— 
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ture intoxicating liquors, or of knowingly per- I mitting the location on accused’s premises of appa- 


Tro V. state, ‘228 P. 530, 27 Okl.Cr. 
418—Dowdy v. State, 228 P. 528, 
27 Okl.Cr. 402—Strieker v. State. 
222 P. 704, 2.6 Okl.Cr. 141—Welch 
V. State, 219 P. 951, 25 Okl.Cr. 
232—Morlan v. State, 219 P. 172, 
25 Okl.Cr. 144. 

S.C.—State V. Quick, 19 S.E.2d 101, 
199 S.C, 256—State v. Hay, 132 S. 
E. 613, 13*6 S.C. 300. 

Tenn.—Arinki v. State, 79 S.W.2d 
28-8, 168 Tetin. 393. 

Tex.—Traylor v. State, 12 S.W.2d 
217, 111 TexCr. 147—Belson v. 
State, 280 S.W. 209, 103 Tex.Cr. 
106—Deal v. State, 368 S.W. 736, 
99 Tex.Cr. 72—Albaneso v. State, 
268 S.W. 158, 99 Tex.Cr. 103—Mel¬ 
ton V. State. 267 S.W. 269, 98 Tex. 
Cr. 509—Fitts v. State. 264 S.W. 
1006, 98 Tex.Cr. 146—^Weaver v. 
State, 2*63 S.W. 921, 98 Tex.Cr. S3. 
—Hubnik v. State, 261 S.W. 778, 
97 Tex Cr. 3-63—Woodward v. 

State, 260 S.W. 184, 97 Tex.Cr. 85. 
Va.—Strange v. Commonwealth, 30 
S.E.2d 552, 182 Va. 74-2—Lunsford 
V. Commonwealth. 23 S.E.2d 146. 
180 Va. 273—Dotson v. Common¬ 
wealth, 199 S.E. 471. 171 Va. 514— 
Looney v. Commonwealth, 133 S. 

• E. 753, 145 Va. 825. 

Wis.—Bndish v. State, 205 N.W. 822, 
188 Wis. 259. 

Wyo.—State y. Williams, 266 P. 1056, 
3-8 Wyo. 340. 

33 C.J. p 758 note 80 [b]. 

(5) To sustain conviction for op¬ 
erating distillery and possessing 
mash fit for distillation purposes.— 
Spalitto y. XJ. S.. C.C.A.MO., 39 P.2d 
782. 

(6) To sustain conviction for pos¬ 
sessing a still or appliances for man¬ 
ufacturing. 

U.S.—Benn v. U. S., C.C.A.Wash., 21 
P.2d 962—De Gregorio v. U. S,, C. 
C.A.N.Y.. 7 F.2d 2*95. 

Ala.—Young y. State, 188 So. 270, 28 
Ala.App. 491—Clay v. State, 123 
So. 110, 23 AIa.App. 22'2—Bowden 
V. State, 122 So. 107, 23 Ala.App. 
215—Hannah v. State, 121 So. 442. 
2*3 Ala.App. 8*8, followed in Sharp 
V. State, 121 So. 443, 23 Ala,App. 89 
—Whited V. State, 117 So. 396, 22 
Ala.App. 492—Pouncey v. State, 
116 So. 803, 22 Ala.App, 455— 

Adams y. State, 116 So. 413, 22 Ala. 
App. 424—Marlow v. State. Ill So. 

49, 21 Ala. App. 623—Tucker v. 
State, 104 So. 869, 21 AlaApp. 26 
—Murphy v. State, 104 So. 686, 20 
Ala.App. 624—Moody v. State, 104 

50. 14'2, 20 Ala.App. 672—Leith v. 
State, 101 So. 336, 20 Ala.App. 251 
—^Watts y. State, 98 So. 914, 19 
AlaApp. 549. 

Cal.—People y. Stine, 293 P. 907, 110 
Cal. App. 156. 

Colo.—Schulz y. People, 242 P. 632, 
' ^ 78 Colo. 480. 


Ill.—People V. Lindsey, 157 N.E. 174, 
■326 Ill. 212. 

Ind.—Conner y. State, 167 N.E. 545, 
201 Ind. 256—Klares v. State, 167 
N.E. 135, 201 Ind. 219—Piercefield 
V. State, 154 N.E. 4. 198 Ind. 440— 
Hiner v. State. 149 N.E. 168. 196 
Ind. 594—Dressier v. State, 141 N. 
E. 801. 194 Ind. 8. 

Ky.—Bentley v. Commonwealth, 38 
S.W.2d 9-63, 239 Ky. 122—Gullett v. 
Commonwealth, 7 S.W.2d 1050, 226 
Ky. 194—Peace v. Commonwealth, 
268 S.W. 827, 207 Ky. 52—Fowler 
V. Commonwealth, ‘2‘64 S.W. 1065, 
204 Ky. 426—Helton v. Common¬ 
wealth, 260 S,W. 345, 202 Ky. 516 
—Goff V. Commonwealth, 254 S.W. 
1059, 200 Ky. 346—Lakes v. Com¬ 
monwealth, 254 S.W. 908, 200 Ky. 
266. 

Miss.—Black v. State, 24 So.2d 117— 
Grice v. State, 150 So. 659, 167 
Miss. 771—Pickle v. State. 118 So. 
6*25, 151 Miss. 549—Eatman v. 

State. 114 So. 347, 148 Miss. 227— 
King y. State, 113 So. 173, 147 
Miss. 31. 

Mo.—State v. Golubski, App., 45 S.W. 
2d 873—State v. Puchbauer, App., 
299 S.W. 821—State v. Bilyeu, 
App,, 297 S.W. 422—State v. Sikes, 
App., 281 S.W. 142—State v. Dil- 
dlne, App., 269 S.W. -653—State v. 
Keithley, 266 S.W. 738. '217 Mo. 
App. 396—State v. Gatewood, App., 
264 S.W. 42—State v. Stout, App., 
257 S.W. 186. 

Neb.—McKelvie v. State, 211 N.W. 
171, 114 Neb. 831. 

N.J.—State y. Ritzau, 184 A. 641, 14 
N.J.Misc. 312. 

Okl.—Neely v. State, 61 P.2d 741, 60 
Okl.Cr. 99—MahafCey v. State, 279 
P. 704, 44 Okl.Cr. 29—Batson v. 
State, 278 P. 359, 43 Okl.Cr. 298— 
Schultz y. State, 276 P. 508, 42 
OkLCr. 406—Riley v. State, 267 P. 
494, 40 OkLCr. 135—McCauley v. 
State, 265 P. *654, 39 Okl Qr. 387— 
Linder y. State, 262 P. 706, 39 Okl. 
Cr. 16—Bailey v. State, 258 P. 358, 
37 Okl.Cr. 317—Sowers v. State, 
254 P. 756, 36 OkLCr. 372—Cook¬ 
sey y. State, 245 P. lOOl, 34 Okl.Cr. 
174. 

Tex.—Wells v. State, 67 S.W.2d 305, 
125 Tex.Cr. 201—Taylor v. State. 
■281 S.W. 547. 103 Tex.Cr. 623— 
Orange v. State, 276 S.W. 710, 101 
Tex.Cr. 695. 

33 C.J. p 758 note 80 [b]. 

(7) To sustain conviction for pos¬ 
session of corn mash and distilling 
utensils.—State v. Hurnden, Mo. 
App., 2 S.W.2d 145. 

(8) To sustain conviction for un¬ 
lawful manufacture and unlawful 
possession of mash and intoxicating 
liquor.—Sommers v. State, 1&9 N.W. 
549, 112 Neb. 311. 
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(9) To sustain conviction for un¬ 
lawful possession of mash. 

Mo.—State v. Richards, App., 2 S. 
W.2d 146. 

Neb.—Farmer v. State, 197 N.W. 408, 
111 Neb, 704. 

Okl.—Freeman v. State, 4 P.2d 120, 
52 OkLCr. 20*9—Letterman v. State, 
291 P. 150, 48 Okl.Cr. 288—Ward 
V. State. 282 P. 372, 45 OkLCr. 153 
—Parker v. State, 279 P. 362, 43 
Okl.Cr. 374—Yentman v. State, 277 
P. 261, 43 OkLCr. g8—Pierce v. 
State. 277 P. 251, 43 Okl.Cr, 115— 
Whisnant v. State. 264 P. 837, 39 
Okl.Cr. 214—Graham v. State. 257 
P. 336, 37 Okl Cr. 108—Hibbets v. 
State, 249 P. 973, 35 OkLCr. 218— 
Merck v. State, 249 P, 163, 35 Okl. 
Cr. 160—Kolander v. State, 241 P. 
837, 33 O'll.Cr. 31. 

Wis.—Bergeman v. State, 208 N.W. 
470, 189 Wis. 615. 

(10) To sustain conviction of man¬ 
ufacturing still.—Clinkscales v. 
State, 256 P. 66, 36 Okl.Cr. 55. 

(11) To sustain conviction of un¬ 
lawful possession of still and mash. 
Okl.—Sharer v. State, 2*80 P. 629, 44 

OkLCr. 262. 

Va.—Smith v. Commonwealth, 136 S. 
E. 594, 147 Va. 645. 

(12) To sustain conviction on 
count charging possession of ingre¬ 
dients in process of fermentation 
from which liquor is customarily 
made.—Bndish v. State, 205 N.W. 
822, 188 Wis. 259. 

(13) As to other matters.—Yomont' 
y. State, 15'2 N.E. 802, 198 Ind. 138. 

92. Evidence held snfOlcient 
Ga.—Fox y. State, App., 36 S.E.2d 
836—Reese v. State. 129 S.E. 886. 
34 Ga.App. 453—Brown v. State, 
129 S.E. 664, 34 Ga.App. 452— 

Smith V. State, 110 S.E. 752, 2.8 Ga. 
App. 125. 

Kan.—State v. Rooney, 236 P. 826, 
118 Kan. 618. 

Miss.—Ingram v. State, 111 So. 362, 
146 Miss. 303. 

Okl.—Fowler v. State, 2’23 P. 206, 26 
OkLCr. 170—Neivar v. State, 222 P. 
279, 26 Okl.Cr. 112. 

Va.—Sharf v. Commonwealth, 127 S. 
E. 303, 141 Va. 571. 

Evidence held Insnfflclenl; 

Ala.—McDowell v. State, 98 So. 701, 
19 Ala.App. 532. 

Ga.—Orr v. State, 9 S.E.2d 917, 62 
Ga.App. 774—Raines v. State, 132 
S.E. '243, 35 Ga.App. 176—Hartline 
V. State. 129 S.E. 123, 34 Ga.App. 
224. 

Miss.—Chandler v. State, 108 So. 723, 
143 Miss. 312. 

Okl.—Keith v. State, 241 P. 500, 32 
Okl.Cr. 423, 

Va.—West V. Commonwealth, 157 S. 
E. 538, 166 Va. 975. 
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ratus for the manufacture of intoxicating liquor.^^ 
In prosecutions of this nature, in order that a 
conviction may be sustained, in addition to proof of 
accused’s connection with the offense, discussed in¬ 
fra § 360 c (1), there must be proof beyond a rea¬ 
sonable doubt^^ of the elements of the offense.^® 
The offense may be established by circumstantial 
evidence,but, where the evidence is entirely cir¬ 
cumstantial, it must be sufficient to exclude every 
reasonable hypothesis save that of accused’s guilt.^*^ 
In the absence of statutes providing otherwise, a 
conviction of manufacturing liquor is not support¬ 
ed by evidence merely that accused had a still,98 or 
that he had a still and was preparing to manufac¬ 
ture liquor,99 although such evidence may show his 
guilt of other statutory crimes but it must be 
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shown that accused made liquor^ or assisted in mak¬ 
ing it.3 On the other hand, it is not necessary to 
find whisky or intoxicating liquors in the posses¬ 
sion of moonshiners in order to convict them of 
manufacturing intoxicants,^ or show that they were 
making it at the time of their arrest,^ or prove the 
exact day date on which the offense was commit¬ 
ted, provided proof of manufacture wdthin the pe¬ 
riod of limitations is shown and it is not essen¬ 
tial that either the liquor itself or the apparatus 
with which it was made should be offered in evi¬ 
dence or produced in court.'^ It is sufficient if a 
reasonable inference may be drawn from all the 
facts and circumstances that the persons accused 
have manufactured intoxicants within a period cov¬ 
ered by the indictment.8 To convict two defendants 
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93. Bvideaioe held sul&cieiLt 

(1) To sustain conviction for 
knowingly permitting still upon 
premises. 

Ga.—Shumake v. State, App., 33 S. 
B.2d 88'8—Nalley v. State, 32 S.E. 
2d -204, 71 Ga.App. 742—IMDcElwa- 
ney v. State, 17 S.E.2d 202, 66 Ga. 
App. 112—Screws v. State, 199 S. 
B. 61, 58 Ga,App. •47*6—Fields v. 
State. 198 S.E. 718, 58 Ga.App. 397. 
Wash.—-State v. Fairfield, 296 P. 811, 
161 Wash. 214. 

(2) To sustain conviction of keep¬ 
ing place for manufacture of intoxi¬ 
cating liquor.—Strickland v. State, 
276 S.W. 429, 101 Tex.Cr, 631—Gault 
V. State, 269 S.W. 92, 99 Tex.Cr. 359. 

(3) To warrant finding that prem¬ 
ises had been illegally used for man¬ 
ufacturing liquor.—U. S. v. Harris, 
C.C.AN.T., 45 F.2d 690. 

Evidence held iusnfflcieut 
Ga.—^Alexander v. State, 102 S.E. 878, 
24 Ga.App. 175—^Atkinson v. State, 
102 S.E. 878, 25 Ga.App. 17*6, 

94. Ala,—^Little v. State, 1S6 So. 
618, 27 Ala.App. 119—Gipson v. 
State, 107 So. 327, 21 Ala.App. 277 
—Martin v. State, 106 So. -873, 21 j 
Ala.App. 230. 

Va.—Strange v. Commonw.ealth, 30 
S.E.2d 552, 182 Va. 742. I 

33 C.J. p 758 note 84. 

Strict proof 

Proof must be strict and facts ap¬ 
plied with utmost caution before 
common articles of ordinary domes¬ 
tic use can be brought within statute 
prohibiting possession of integral 
parts of still.—Grice v. State, 160 So. 
669, 167 Miss. 771. 

Evidence leading only to strong 
snspicien that accused was guilty of 
possessing a still was insufficient to 
.support conviction. 

Ala.—^Frost v. State, 195 So. 775, 29 
Ala.App. 340—Jones v. State, 139 
So. 832, 24 Ala.App. 603—^Burnett 


V. State, 107 So. 321. 21 Ala.App. 
274. 

Wash.—State v. Willis, 279 P. 578, 
153 Wash. 323. 

35. Ala.—People v. Rides, 7 N.B.2d 
105, 273 N.Y. 214. 

Okl.—Camp v. State, 279 P. 692, 44 
Okl.Cr. 70. 

Wash.—State v. Matson, 221 P. 311, 
127 Wash. 513. 

33 C.J. p 758 note 85. 

To sustain charge of possessing 
material, for purpose of znannfactnr- 
ing Intoxicating liquor, conviction is 
not warranted on the mere showing 
of possession of material, but state 
must go further and show that pur¬ 
pose of possession was manufacture 
of Intoxicating liquor.—Burt v. 
State. 277 S.W. 124, 102 Tex.Cr. 17. 

98. Ala.—Simpson v. State, 132 So. 
705, 24 Ala.App. 207—Whetstone v. 
State, 98 So. 216, 10 Ala.App. 331, 
certiorari denied Ex parte Whet¬ 
stone, 98 So. 216, 210 Ala. 463. 
Colo.—Ruff V. People, 242 F. 633, 78 
Colo. 474. 

Ky.—Coleman v. Commonwealth, 292 
S.W. 771, 219 Ky. 139. 

Mont—State v. Griffin, 251 P. 143, 77 
Mont. 382—State v. Gardner, 249 
P. 574, 77 Mont. 8, 52 AL.R. 454. 
Or.—State v. Fisher, 288 P, 215, 132 
Or. *693. 

Presence at still 

Conviction for setting up and op¬ 
erating still did not require proof 
that both persons accused were per¬ 
sonally present at still.—Biglieri v. 
U. S., C.C.ACal,, 35 F.2d 847. 

97. Ga.—Orr v. State, 9 S.B.2d Ol?, 
62 Ga.App. 774—Barnett v. State, 
168 S.B. 920, 46 Ga.App. 691— 
Norris v. State, 159 S.B. 697, 43 
Ga.App. 566—^Miller v. State, 140 
S.E. 792, 37 Ga.App. 373—^Waters 
V. State, 118 S.E. 40'6, 30 Ga.App. 
372. 

N.T.—^People v. Rides, 7 N.B.2d 105, 
273 N.Y. 214. 


“Of course defendants may be con¬ 
victed of crime by circumstantial 
evidence, but such evidence, when 
alone relied upon, must be such as 
either to destroy or make highly 
improbable every reasonable hy¬ 
pothesis of Innocence.”—Maggard v. 
Commonwealth. 291 S.W. 1053, 1054, 
218 Ky. 655. 

Evidence held snlllcient 
Ga.—Moon v. State, ISO S.B. 241, 51 
Ga.App. 279—Johnson v. State, 169 
S.E. 770, 47 Ga.App. 125—Benson 

V. State, 165 S.B. 329, 45 Ga.App. 
524—Ellison v. State, 131 S.E. 295, 
34 Ga.App. 784. 

98. Ga.—McDaniel v. State, 122 S.B. 
639, 32 Ga.App. 19. 

Ky.—Johnson v. Commonwealth, 291 
S.W. 714, 218 Ky. 685. 

99. Miss.—^Hughes v. State, 96 So. 
516. 

1. Ga.—^McDaniel v. State, 122 S.E. 
•639, 32 Ga.App. 19. 

Miss.—Hughes v. State, 96 So. 515. 

2. Ky.—^Maggard v. Common¬ 

wealth, 291 S.W. 1053, 218 Ky. 655. 

3. Ky.—^Maggard v. Common¬ 

wealth, supra. 

Tenn.—Hall v. State, 270 S.W. 84, 
151 Tenn. 416. 

4. Ark.—Williams v. State, 251 S. 

W. 370, 159 Ark. 170. 

5. Tex.—Milam v. State, 254 S.W. 

571, 95 Te^Cr. 304. 

e. Tex.—Milam v. State, supra. 

7. La.—State v. Hebert, 103 So. 742. 

15'8 La. 209, affirmed Herbert v. 
State of Louisiana, 47 S.Ct. 103, 

272 U.S. 312, 71 X..Ed. 270, 48 AL. 
R. 1102. 

Identification 

Where there was ample proof iden¬ 
tifying whisky as found at still, ab¬ 
sence of proof of labeling was imma¬ 
terial.—State V. England, 12 S.'W.2d 
37, 321 Mo. 633. 

8. Ark.—Williams v. State, 251 S. 
» W. 370, 169 Ark. 170. 
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it is not necessary to prove a conspiracy to com¬ 
mit the offense.^ The fact that the still or other 
•equipment in acaised’s possession belongs to an¬ 
other is not conclusive of accused’s innocence of 
manu facturing.^® 

In a prosecution for unlawful possession of a 
still or distilling apparatus, except as the statutes 
may require otherwise,it is not necessary to 
prove possession of a complete still^^ or^ that the 
still had ever been used;l3 but the proof must 
show that the apparatus was within the inhibited 


terms of the statute,and that accused owned, 
had an interest in, or controlled it.^5 Articles not 
technically intended for the manufacture of liquor 
must be shown to have been actually so used.^^ 

Under some statutes, certain matters, such as the 
unexplained possession of any part of a still,i7 qy 
the unexplained possession of intoxicating Itquor^S 
or the finding of ardent spirits^^ or of apparatus for 
the manufacture of intoxicating liquors,or the 
operation of a still and accused’s presence there¬ 
at-^ on the premises of accused constitute prima 


O* Ky.—Hudson v. Commonwealth. 

283 S.W. 1034, 1035, 214 Ky. 578. 
Beasou fox rule 

“If they tofcether. whether as joint 
undertakers, either ns an employee, 
aided or abetted of the other, or 
both, as employees of another or 
others, unlawfully engaged in the 
manufacture of Intoxicating liquor 
as charged In the indictment, never¬ 
theless In the meaning of the law 
they were principals in the commis¬ 
sion of that offense, nnd each amen¬ 
able to the statutory punishment;** 
and this would be true whether their 
Joint commission of the offense did 
or did not result from a conspiracy 
between them,—Hudson y. Common¬ 
wealth, supra. 

10. Tex.—Haynes v. State, 268 S.W. 
157, 93 Tex.Cr. 100. 

11. Ala.—Little v. State, 166 So. 
618, 27 Ala..-\pp. 119—McNeel v. 
State, 140 So. 185, 25 .Ala..App. 36 
—Scott V. State, 102 So. 152, 20 
Ala.App. 360. 

12. Ind.—Sanford v. State, 152 N.E. 
814. 198 Ind. 198. 

13. Ind.—Sanford v. State, supra. 

14. Ala.—Gilbert v. State, 106 So. 
217, 21 Ala.App. 175. 

TE^tness and tmlawfnl ^’'.j.'pose 

Proof should .shov. articles’ fitness, 
and, If legitimate, unlawful pur¬ 
pose.—State V. 13isbennett, Mo.App., 
7 S.W.2d 383. 

15. Ala.—Smith v. State, 117 So. 3. 
22 Ala.App. 478—Gilbert v. State, 
106 So. 217, 21 Ala.App. 175. 

Control detexxnizLed by facts of par¬ 
ticular case 

Ohio.—Lupico V. State, 157 N.E. 576, 
25 Ohio App. 37. 

le. Mo.—State v. Golubski, App., 45 
S.W.2d 873—State v. Puchbauer, 
App., 299 S.W. ,821. 

17. Ala.—Austin v. State, 193 So. 
874, 29 AIa.App. 164—Pruitt v. 

Stat^, 115 So. 698, '22 Ala.App. 353 
—Clecklor v. State, 112 So. 185, 22 
Ala.App. 17, certiorari denied 112 
So. 186, 215 Ala. 647—Bell v. State, 
101 So. 158, 20 Ala.App. 150— 

Arthur V. State, 97 So. 158, 19 Ala, 
App. 311. 


Ohio.—State v. Shy. 24 Ohio 

S.. 23. affirmed 17 Ohio App. 147. 

33 C.J..' p 75S note 92. 

Bril© of evldeac© 

(1) Statute providing that unex¬ 
plained posseseion of part of still or 
apparatu.*! suitable for manufacture 
of prohibited liquors shall be prima 
facie evidence of violation of statute 
prohibiting possession thereof is 
mere rule of evidence, and creates no 
crime and fixes no penalty.—Little v. 
State. 168 So. 618. 27 Ala.App. 119. 

(2) If facts disclosed that no com¬ 
plete still was In possession of ac¬ 
cused, there could be no conviction, 
notwithstanding prima facie case 
made by state.—Little v. State, su¬ 
pra. 

(3) Statutes making possession of 
still prima facie evidence of unlaw¬ 
ful Intent do not create offenses but 
establish rules of evidence.—Moody 
V, State, 17 S.\V.2d 919, 159 Tenn. 
245. 

As evideace of possession of corn- 
plot© still 

Accused’.*? possession of parts of 
still commonly used In manufactur¬ 
ing liquors wa.s prima facie evidence 
that accused possessed complete 
still.—Bradley v. State. 18 So.2d Tft2. 
31 AIa.App. 475—Nugent v. State. 
181 So. 707. 28 Ala..•^pp. 182, certio¬ 
rari denied 181 So. 709, 2.36 Ala. 213. 
followed In Oldham v. State, ISI So. 
709, 28 Ala.App. 181, and Goad v. 
State, 181 So. 709, 28 Ala.App. 184— 
Jones V. State. 146 So. 424, 25 Ala. 
App. 316—McNeel v. State, 140 So. 
185, 25 AIa..\pp. 3-6—Retd v. State. 
133 So. 745. 24 Ala.App. 243—McCor¬ 
mick V. State, 117 So, 911, 22 Ala. 
App. 577—Horton v. State, 113 So. 
279, 22 Ala..App. 114—Cleckler v. 

State, 112 So. 185, 22 Ala..\pp. 17. 
certiorari denied 112 So. 186, 215 Ala. 
647—Whigham v. State, 109 So. 281, 
21 Ala.App. 454—Scott v. State, 102 
So. 152, 20 Ala,App. 360—Gresham v. 
State, 101 So. 909, 20 Ala.App. 1-87. 
certiorari denied Ex parte Gresham, 
101 So. 910, 212 Ala. 190—Berry v. 
State, 100 So. 922, 20 Ala.App. 102. 

General use or snitabUlty for manu- 
faotnre of liquor 

(1) Under statute providing that 

500 


unexplained possession of articles 
used in manufacture of prohibited 
liquors shall be prima facie evidence 
of violation of .statute p'*ohibiting 
possession of such articles, state 
must show beyond a reasonable 
doubt possession of articles desig¬ 
nated and that such articles are 
commonly or generally used for 
manufacture of proh'b'ted liquors 
and that they are suitable for such 
purpo.^e.—52 parte S'ate ex rel. Da¬ 
vis, 100 So. 917. 211 Ala. 57 4—Young 
V. State, 188 So. 270, 28 Ala.App. 4'91 
—Pouncey v. Stale, 116 So. 803, 22 
Ala.App. 455. 

(2) A prima facie case was not 
made out by tesl’mony that several 
unassembled parts of a still were 
found, where there was no showing 
that the articles were commonly or 
generally used for, or that they were 
suitable to be used In. the manufac¬ 
ture of prohibited liquor.—Allen v. 
State, 142 So. 777. 2.i Ala.App. 181— 
Echols v. State. 1.35 So. 110 . 24 Ala. 
•App. 3.52—Atchley v. Slate. 113 So. 
625, 22 A la. .App. 12.5—Martin v. 
State. ltV4 So. 287. 20 Ala.App. 593— 
Miller V. State, lOi So. 510, 20 Ala. 
App. 279—Watkins v. Stnte, 101 So. 
3.34, 20 Ala..App. 246—Dabbs v. State, 
lOl So. 220, 20 Ala.App. 167—Wilson 
V, State, 100 So. 91 I, 20 Ala..App. 62, 
certiorari denied Ex parte .Stale ex 
rel. Davis, 100 So. 917, 211 Ala. 574. 

(3) Hut it Is only when parts of 
still are found that it is necessary 
to prove It to be suitable for purpose 
of manufac'iuring liquors and not 
when complete still is found in op¬ 
eration.—Smith v. State, 102 So. 733, 
20 Ala.App. 442, 

1C. Wash.—Stnte v. Rouw, 286 P. 
81, 156 Wash. 198. 

19. Va.—S.Tiith V. Commonwealth, 
11.6 S.E. 246, 136 Va. 677. 

20. Ga.—Walker v. State, 107 S.E. 
79, 26 Ga..App. 639. - 

Ind.—Mowlan v. State, 151 N.E. 416, 
197 .Ind. 617. 

Tex,—Rice v. State, 296 S.W. 518, 
107 Tex.Cr. 281. 

21. Va,-r-Jennlngs y. Common- 
: , wealth, 15^ S.E. 394, 165 Va. 1076, 
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facie evidence. Accused, in order to overcome pri- 
ma facie guilt, must offer credible evidencc.^^ 

§ 349. - Sale, Gift, Furnishing, or Dis¬ 

posal in General 

a. In general 

b. Of prohibited quantity 

c. To particular classes of persons 

a. In Grsneial 

(1) Presumptions and burden of proof 

(2) Admissibility 

■ (3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

In a prosecution f^r the illegal sale of Intoxicating 
liquor, the burden of proving the guilt of the accused 
is on the state, and proper presumptions as to the sale 
will be indulged. 

In a prosecution for unlawfully selling intoxicat¬ 
ing liquors, the burden is on the state to prove ac¬ 
cused’s guilt.-^ It will be presumed that parties to 
an illegal sale of intoxicating liquor intended to con¬ 
clude the sale only by actual deli very.24 It may be 
presumed that a person who delivers liquor and re¬ 
ceives pay:, therefor is himself the seller thereof.25 

(2) Admissibility 

In a prosecution for the unlawful sale of intoxicat¬ 


ing liquor, competent evidence of facts tending to prove 
or disprove the alleged sate is relevant and admissible. 

In a prosecution for an unlawful sale of intoxicat¬ 
ing liquor, all facts tending to prove that accused 
was selling the liquid as a beverage are relevant and 
pertinent to the issue.2® The testimony of a witness 
; as to a purchase of intoxicating liquor by him from 
accused is admissible,27 as is also the testimony of 

■ other witnesses in corroboration of his testimony,2S 
! it being permissible to prove an unlawful sale of 
, intoxicating liquor by witnesses other than the pur- 
‘ chaser.29 Proof of the finding of liquor on the 

premises of the alleged purchaser^^^ or in his pos- 
session^i is admissible. Proof of what was hap- 

■ pening on accused’s premises in his absence has 
been held to be admissiblc .22 and proof of a sale 
by another member of accused’s family is admissi¬ 
ble as shpwing the source of his supply and there¬ 
fore directly corroborative of proof of a sale by 
accused himself.23 The confessions or admissions 
of accused are proper cvidencc.24 If the parties 
have attempted to cloak or disguise the transaction 
or to evade the law by a subterfuge, evidence is ad¬ 
missible to show the real character of their deal- 

ings.25 

It is proper to prove accused’s general system of 
doing business,^® such as the receipt of orders by 


22- Va.—Jennings v. Common¬ 
wealth, supra. 

Wlien rebuttal evidence suSLcient 

(1) An accused rebuts the statu¬ 
tory prima facie case of unlawful 
possession of still made against ac- 
jcused when state proves that ac¬ 
cused was found in possession of 
parts of still, when accused offers 
testimony of sufficient weight to 
raise in minds of jury a reasonable 
•doubt of a guilty possession.—Nu¬ 
gent V. State. IS! So. 7«i7. 28 Ala, 
App. 182. certiorari denied 18l So. 
709. 236 Ala. 213. followed in Old- 
liam V. State. ISl So. 709, 28 A]a..4pp. 
184, and Goad v. State, iSl So. 709. 
28 Ala.App. 184. 

(2) In a prosecution for unlawful 
manufacture of ardent spirits, the 
,pro.sumption of guilt arising from 
finding ardent spirits on the prem¬ 
ises is rebutted by evidence that an¬ 
other person was guilty of such 
manufacturing, and which failed to 
show that accused aided or abetted 
him.—Ramey v. Commonwealth, 117 
S.E. 833, 136 Va. 769. 

•23. Mo.—State v. Napier, App., 295 
S.W. ,808. 

^ Mo.—State v. Grumes, 3 S.W.2d 
229, 319 Mo, 24. 

liS. Del.—State v. Russell, 69 A. 839, 
22 Del. 573. 


Ga.—Cannington v. State, 82 S.E3. 356, 
14 Ga.App. 814.; 

33 C.J. p 743 not^ 90. 

26. Ala.—Brandon v. State, 134 So. 
890, 24 Ala.App. 289. certiorari de¬ 
nied 134 So. 892. 223 Ala. 162. 

Admissibility of evidence of posses¬ 
sion in prosecution for illegal sale 
see infra S 36<6 b (1). 

IJeatity 

To rebut the defense that the al¬ 
leged buyer might have bought the 
liquor from accused’s brother and 
might be mistaken in the identity of 
the seller, ft Is competent to prove 
that accused did. not resemble his 
brother.—Winfrey v. State, 55 S.W. 
2d 1046. 122 Tex.Cr. 480. 

27. Ala.—Wade v. State, 54 So. 171, 
170 Ala. 32. 

Ga.—Lamb v. Stat-e, 141 S.E. 86, 37 
Ga.App. 509. 

La.—State v. Lewis, 105 So. 243, 159 
La. 109. 

Or.—State v. Cook, 59 P.2d 249, 154 
Or. 62. 

Tex.—Harris v. State, 27 S.W.2d 544. 
116 Tex.Cr. 366—Cox v. State, 12 
S.W.2d 686, 111 Tex.Cr. 260. 
Identification of If^nor 

Testimony relating to identifica¬ 
tion of liquor claimed to have been 
bought by prosecuting’ witness is ad¬ 
missible.—Griffin V. State, 61 S.W;2d 
509, 124 Tex.Cr. 233—Ewing v. State, 
49 S.W,2d 450. 12p Tex^Cr, 137. 

m 


28. Ala.—^Hannah v. State, 99 So. 
60. 19 Ala.App. 574. 

Ky.—Lewis v. Commonwealth, 256 S. 

W. 710. 201 Ky. 343. 

Tex.—Winfrey v. State, 55 S.W.2d 
104 6, 122 Tex.Cr. 480—Wilson v. 
State. 271 S.W. 104. 99 Tex.Cr. 561 
—Copeland v. State, 271 S.W’. 91, 
99 Tex Cr. 6.59. 

33 C..1. p 763 note 79. 

Evidence respecting dollar bills 
given accused in payment for liquor 
and papers containnumbers of 
bills Is properly admitted.—Gentry 
V. State, 28 S.W.2d 141, 115 Tex.Cr. 
617. 

29. Mass.—Commonwealth v. Tink- 
ham, 14 Gray 12. 

30. Tex.—Lanham v. State, 47 S.W. 

■ 2d 306. 120 Tex.Cr. 201.. 

31. Tex.—Barnes v. State, 34 S.W. 
2d 605, 116 Tex.Cr. 222. 

32. N.J.—State v. Bishop, 132 A. 
338,’4 N.J.Misc, 239. 

33. Minn.—State v. Upson, ‘201 N.W. 
913, 162 Minn. 9. followed in Steph¬ 
en V. Jirok, 228 N.W. 336, 179 
Minn. 682;' 

34. Wis.—Neuman v. State, 45 N.W. 
30,-76 Wis. 112. 

35. Md.—Archer v. State, 45 Md. 33. 
Tex.—Martin v. State, Cr., $1 S.W. 

486. 

36. . Tex.—Martin v. --State, supra,-; 
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him for intoxicating liquors^^ and the shipment, 
delivery, or other disposition of liquors after re¬ 
ceipt of the orders,38 or the receipt of money by 
him and the giving of an order on a third person.88 
It is likewise permissible, as shedding light on the 
probable fact of a sale by accused, to show that he 
was engaged in the manufacture of liquor prior to 
the date of the alleged sale and within a reasonable 
time before.^® 

Evidence is admissible to show that persons re¬ 
sort to a place in such numbers, at such times, and 
in such a manner as, when considered in connection 
with other circumstances, to warrant the conclusion 
that intoxicating liquors are there sold,^! even 
though there is no evidence of their intoxication or 
of carrying bottles, or other like peculiarities of 
conduct,42 but evidence as to the nationality of per¬ 
sons resorting to the premises of accused has been 
held not to become admissible merely because the 
nationality and language of some of them differed 
from that of accused'*8 

Evidence which is immaterial and without proba¬ 
tive force may and should be excluded.**^ Accord¬ 
ingly the admission of evidence that the purchaser 
was a minor is erroneous where accused is not 
charged with selling to a mmor.^5 Evidence of the 
intent or purpose of accused has likewise been held 
not to be admissible,except where it is an ele¬ 
ment of the particular offense charged, in which 
case all the facts and circumstances attending the 
sale are admissible as bearing on the purpose or 
State of mind of the seller.* ^ It has been held to 
be proper to exclude evidence as t 9 the intention of 

57. Tex.—Martin v. State, supra. 

33 C.J. p 763 note 84. 

38. Tex.—Killman v. State, 112 S. 

W. 92, 53 Tex.Cr. 570—^Martin v. 

State, Cr 61 S.W. 486. 

'33 C.J. p 783 note 85. 

30. Ark.—Hunter v. State, 18 S.W. 

374, 55 Ark. 357. 

Iowa.—State v. Briggs, 47 N.W. 865, 

<81 Iowa 585. 

40. Tex.-^Dameron v. State, 260 S. 

W. 855, 97 Tex.Cr. 172. 

41. Mass.—^Commonwealth v. Ka- 
zules, 141 N.E. 584, 246 Mass. 564. 

42. Mass.—Commonwealth v. Ka- 
zules, supra. 

43. Mass.—Commonwealth v. 
zules, supra. 

44. U.S.~English v. U. S., C.C.A. 

Colo., 30 P.2d 518. 

Ark.—Smith v. State, *276 S.W. 860, 

169 Ark. 1212. 

Cal.—People v. Mattos. 227 P. 974,^ 

67 Cal.App. 346. 

Tex.—^Williams v. State, 49 S.Wr2d/ 

77^, 120 Tex.Cr. 288—Stovall v. 


the purchaser to evade or disregard the law.‘*8 In 
some jurisdictions it has been held that the general 
reputation of the place in which the liquor was 
sold as being a place where intoxicating liquors are 
kept and sold may not be shown.* 8 

Making or refusing to make other sales. The 
state is not restricted in its evidence to proof of 
sales which were testified to before the grand ju¬ 
ry ;50 and, where the proceeding is by information, 
which is verified both by the prosecuting attorney 
and the complaining witness, it is not error to per¬ 
mit evidence to be introduced on the trial showing 
sales of liquor other than those of which the prose¬ 
cuting witness had knowledge.51 The fact that a 
witness at one time bought nonintoxicating grape 
juice from accused^^ or the fact that accused on 
other occasions refused to sell liquor either to the 
prosecuting witness or to other persons who wished 
to buy it has no tendency to contradict or control 
evidence that he made the particular sale charged, 
and is not admissible on that issue.53 

(3) Weight and Sufficiency 

To warrant a conviction of soiling liquors unlaw¬ 
fully, the evidence must show the elements of a sale. 

In order to warrant a conviction of selling liq¬ 
uors unlawfully, in addition to showing the intoxi¬ 
cating quality of the liquor in question, as consid¬ 
ered infra § 371 d (3), and the requisite connection 
of accused with the offense, considered infra § 360 
c, it is necessary that the evidence show the ele¬ 
ments of a sale, that is, a parting with liquor for 
a consideration.^* Evidence showing all the ele- 

Alssence of evidence of connection 
Where there was evidence that ac¬ 
cused had sold whisky to individuals 
near certain premises and that was 
the only issue, it was error to permit 
county attorney to cross-examine ac¬ 
cused with reference to reputation 
of the premises and owners thereof 
in absence of evidence connecting 
accused with the premises or parties 
owning or managing them.—^McCor¬ 
mick V. State, 148 P.2d 787, 78 Okl. 
Cr. 370. 

60. Ga.—Green v. State, 41 S.E. 642, 
115 Ga. 254—Davis v. State, 32 S. 
E. 130, 105 Ga. 783. 

Mass.—Commonwealth v. Phelps, 11 
Gray 73. 

51. Kan.—State v. Wood, 31 P. 786, 
49 Kan. 711, 

33 C.J. p 764 note 94. 

52. U.S.—Morgan v. U. S., CCAW.. 
Va., 294 P. 82. 

53. Mass.—Commonwealth v. Bick- 
um, 26 N.R 1003, 153 Mass. 386. 

33 C.J. p 764 note 97. 

54. Ala.—Campbell v. State, 191 So.- 


State, 21 S,W,2d 1054, 113 Tex,Cr. 
644. 

33 C.J. p 763 note 87. 

45. Tex.—Campbell v. State. 40 S. 
W. 282, 37 Tex,Cr. 672. 

46. Cal.—People v. Allen, 174 P. 374, 
37 Cal.App. rSO. 

Okl.—Westfall v. State, 235 P. 270, 
30 Okl.Cr. 115. 

Evidence of knowledge and intent 
generally see infra § 363. 

47. Del.—sitate v. Hastings, 81 A 
403, 25 Del, 482. 

33 C.J. p 764 note 90. 

48. N.J.—Delahey v. State, 16 A. 
267, 51 N.J.Law 37. 

49. Okl,—Harrington v. State, 1 P. 
2d 181, 51 Okl.Cr. 236—Conley v. 
State. 267 P. 4-91, 40 Okl.Cr. 128— 
Hildebrand v. State, 259 P. 601, 38 
Okl.Cr. 138—Moore v. State, 246 P. 
1112, 34 OkLCr, 411—Westfall v. 
State, 235 P. 270, 30 OkLCr. 115— 
Hill V. State, 224 P. 736, 27 OkLCr. 
73. 

Admissibility of evidence as to char¬ 
acter and reputation of accused's 
place generally see infra 5 *353. 
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810, 29 Ala.App. 91, reversed on 
other grounds 191 So. 812, 23'8 Ala. 
439. 

Ga.—Harris v. State, 152 S.E. 910, 
41 Ga.App. 324. 

Okl.—Maladin v. State, 113 P.2d 201, 
72 Okl.Cr. 80—Tracy v. State, 132 
P. 692, 9 Okl.Cr. 532. 

33 C.J. p 764 note 1. 

SvidezLce held sufficient 

(1) To show a sale and sustain a 
4^onviction. 

U.S.—Seals v. U. S., C.C.A.La., 64 
P.2d 778, certiorari denied 5i S.Ct. 
74, 290 U.S. -6:9, 78 L.Ed. 570— 
Louviers v. U. S., C.C.A.Idaho, 62 
P.2d 163, certiorari denied 53 S.Ct. 
527, 289 U.S. 730, 77 L Ed. 1479— 
McPee V. U. S., C.C.A.Idaho, 53 F. 
2d 553, certiorari denied 52 S.Ct. 
395, 285 U.S. 546. 76 L. Ed. 938— 
Irving V. U. S., C.C.A.Ariz., 53 P. 
2d 55—Pasentino v. U. S.. C.C.A. 
Mo., 49 F.2d 767—Myers v. U. S., 
C.C.A.W.Va„ 49 F.2d 230, certiorari 
denied 51 S Ct 657. 283 U.S. 866, 75 
L.Ed. 1470—Gausepohl v. U. S., C. 
C.A.Ky., 49 F.2d 43—Stone v. U. 

S., C.C.A.N.Y., 47 P.2d 202—Luc- 
cioni V. U. S., C.C.A.Ohio, 41 P.2d 
741, certiorari denied 51 S.Ct. 81, 
282 U.S. 878, 75 L.Ed. 775—Dick v. 

U. S.. C.C.A.MO.. 40 F.2d 609, 70 
A.L.R. 90—Ross v. U. S., C.C.A.W. 
Va,, 37 F.2d 557, certiorari denied 
50 S.Ct. 466, 281 U.S. 767, 74 L.Ed. 
1175—Davis V. U. S.. C,C,A.Okl., 32 
P.2d 607—Allen v. U. S., C.C.A. 
Tenn., 26 F.2d 246—Woods v. U. 

S., C.C.A.Ark., 28 P.2d 63—Driskill 

V. U. S., C.C.A.Ariz„ 24 F.2d 413, 
certiorari denied 48 S.Ct. 561, 277 
U.S. 600. 72 L.Ed. 1008—Barto v. 
U. S.. C.C.A.Wash.. 21 F.2d 828— 
Radich v. U. S., C.C.A,Ariz., 20 
F.2d 3'82—Gray v. U. S., C.C.A.Mo., 
14 F.2d 366—Friedman v. U. S., C. 
C.A.Mich., 13 F.2d 632—Henry v. 
U. S., C.C,A.Idaho, 12 F.2d 670— 
Keen v. U. S., C.C.A.Mo., 11 F.2d 
260—Golden v. U. S., C.C.A.Minn.. 
4 F.2d 846—Kennedy v. U. S., C,C. 
A.Nev., 4 P.2d 488—Ahearn v. U. 

S., C.C.A.Cal., 3 F.2d 808, certiorari 
denied 45 S.Ct. 511, 268 U.S. 692, 
69 L Ed. 1160—Meyers v. U. S., C. 
C.A.N.Y., 3 F.2d 379—Johnson v, 

U. S., C.C.A.Okl., 3 F.2d 209—Cook 

V. U. S., C.C.A.W.Va., 299 F. 291— 
McDonough v. U. S., C.C.A.Cal., 299 
P. 30, motion denied 1 P.2d 147, 
and certiorari denied 45 S.Ct 95, 
266 U.S. 613, 69 L.Ed. 4-68—Perry 
V. U. S., C.C.A.Pa., 292 P. 583— 
Woods V. U. S., C.C.A.Wash., 290 
P. 957. 

Ala.—Scott V. State, App., 21 So.2d 
702, certiorari denied 21 So.2d 703, 
246 Ala. 545—^Ward v. State, 18 So. 
2d 103, 31 Ala.App. 415—Chessher 
V. State, 17 So.2d 287, 31 Ala.App. 
344—Fairbanks v. State, 196 So. 
746, 29 Ala.App. 376, certiorari de¬ 
nied 196 So. 747, 239 Ala. -620— 
Nerland v. State, 179 So. 921, 28 


Ala.App. 137—Ham v. State, 118 
So. 241, 22 Ala.App. 582, certiorari 
denied 118 So. 242, 218 Ala. 168— 
Wilks V. State, 106 So. 681, 21 Ala. 
App. 199—Ezekiel v. Statp. 101 So. 
525, 20 Ala.App. 2*61, certiorari de¬ 
nied Ex parte Ezekiel, 101 So. 526. 
211 Ala. 616—Hannah v. State, 99 
So. 60, 19 Ala,App. 574. 

Ark.—Treece v. State, 46 S.W.2d 12, 
185 Ark. 126—Houston v. State. 44 
S.W.2d 339, 1*84 Ark. 1193—Cham¬ 
bers V. State, 42 S.W.2d 14, 184 
Ark. 1193—Washington v. State, 37 
S.W.2d 882, 183 Ark. 667—Moss v. 
State, 37 S.W.2d 693. 183 Ark. 614 
—Lawhom v. State. 20 S.W.2d 625, 
180 Ark. 1167—^Hancock v. State, 
20 S.W.2d 114. 179 Ark. 1198— 
Robertson v. State, 10 S.W.2d 409, 
178 Ark. 1200—Evans v. State, 9 S. 
W.2d 320, 177 Ark. 1076—Rich v. 
State, 2 S.W.2d 40. 17-6 Ark. 1205 
—Moor V. State. 299 S.W. 386, 175 
Ark. 391—Hobson v. State, *299 S. 
W. 8, 175 Ark. 1169—Dumas v. 
State, 298 S.W. 337, 174 Ark. 1179 
—Hill V. State. 295 S.W. 53, 174 
Ark. 296—^Whittaker v. State, 294 
S.W. 397, 173 Ark. 1172—Parker- 
son V. State, 294 S.W. 380, 177 Ark. 
1194—Burris v. State, 290 S.W. 66, 
172 Ark. 609—Montgomery v. 

State, 288 S.W. 707, 172 Ark. 1177 
—Wilson V. State, 288 S.W. 380. 
171 Ark. 1189—Henson v. State, 
286 S.W. 1020. 171 Ark. 1187— 
Bacquie v. State, 285 S.W. 18, 171 
Ark. 89—Mahan v. State, 285 S.W. 
1, 171 Ark. 1188—^Andrews v. State, 
280 S.W. 986. 170 Ark. 725—Carter 

V. State, 278 S.W. 14, 169 Ark. 1211 
—Hayes v. State, 277 S.W. 36, 169 
Ark. 883—Smith v. State, 276 S. 

W. 860, 1-69 Ark. 1212—Herren v. 
State, 276 S.W. 365. 169 Ark. 636— 
Griffin v. State. 275 S.W. 665, 169 
Ark. 342—Knighton v. State, 274 S. 
W. 10, 169 Ark. 293—Smith v. 
State. 273 S.W. 1031, 168 Ark. 1168 
—Eady v. State, 271 S.W. 338, 168 
Ark. 731—^Humphrey v. State, 269 
S.W, 988, 16’S Ark. 163—Sanders v. 
State, 262 S.W. 327, 164 Ark, 491 
—Reed v. State, 261 S.W. 638, 165 
Ark. 614—Hill v. State, 261 S.W. 
34, 165 Ark. 613—Herron v. State, 
258 S.W. 974—Sluder v. State, 258 
S.W, 123, 162 Ark. 212—Minor v. 
State, 268 S.W, 121, 162 Ark. 136— 
Corley v. State, 257 S.W. 750, 162 
Ark. 178—Miller v. State, 254 S.W. 
1069, 160 Ark. 469—Cox v. State, 
254 S.W. 642, 160 Ark. 283—Scott 
V. State, 254 S.W. 341, 160 Ark. 
125—Morrison v. State, 251 S.W. 
873, 159 Ark. 323—Metcalf v. State, 
251 S.W. 696, 159 Ark. 349. 

Cal.—^People v. Rickard, 248 P. 265, 
78 Cal.App. 87—People v. Gray, 
22*8 P. 358, 67 CaLApp. 549—Peo¬ 
ple V. Lamb, 227 P. 969, 67 Cal. 
App. 263—People v, Rubbattino, 
‘222 P. 188, 64 CaLApp. 651. 
Colo.—Wilkins v. People, 282 P. 25*2, 


86 Colo. 401—^Loos v. People, 26*8 
P. 536, 84 Colo. 166—Rhodes v. 
People. 237 P. 1114, 78 Colo. 3. 
Ga.—Bell v. State. 35 S.E. 2d 383, 72 
Ga.App. 848—Butler v. State, 33 
S.E.2d 824, 72 Ga.App. 405—Har¬ 
den V. State, 32 S.B.2d 312, 71 Ga. 
App. 888—Sheppard v. State, 22 
S.E.2d 347, 68 Ga.App. 127—Suits 
V. State, 18 S.E.2d 569, 6^ Ga.App. 
588—Jones v. State, 16 S.E.2d 448, 
65 Ga.App. 745—Christian v. State, 
13 S.E.2d 92, 64 Ga.App. 318— 

Walker v. State, 11 S.E.2d 45, 63 
Ga.App. 297—Byrd v. State, 181 S. 
B. 100, 51 Ga.App. 541—Amerson v. 
State, 163 S.E. 913, 45 Ga.App. 222 
—Christian v. State, 153 S.E. 780, 
41 Ga.App. 565—Davis v. State, 
148 S.E. 918, 40 Ga.App. 164—Bell 
V. State, 134 S.E. 120, 35 Ga.App. 
465—Morrow v. State, 131 S.E. 
542, 34 Ga.App. 780—Wood v. 

State, 126 S.E. 885, 33 Ga.App. 551 
—Grimes v. State, 123 S.E. 918, 32 
Ga.App. 541. 

Idaho.—State v. McLaughlin, 245 F. 
77, 42 Idaho 219. 

Ill.—People V. Montgares. 180 N.E. 
419, 347 Ill. 562—People v. Petrilli, 
176 N.E. 437, 344 Ill. 416-People 
V. Kelley, 162 N.E. 140, 330 Ill. 562 
—People V. Holton, 158 N.E. 134, 
326 Ill. 481—People v. Williams, 
141 N.E. 296, 309 Ill. 492—People 
V. Berglin, 141 N.E. 295, 309 Ill. 
488—People v. Siex, 39 N.E.2d 84, 
312 Ill.App. 657—People v. Hill. 
239 I11..A.PP. 498. 

j Ind.—Molnar v. State, 177 N.E. 452, 
202 Ind. 669—Coger v. State. 163 
N.B. 260, 200 Ind. 458—Bond v. 
State, 158 N.E. 241, 199 Ind. 484— 
Robertson v. State, 155 N.E. 549, 
199 Ind. 122—Kinley v. State, 154 
N.E. 667, 198 Ind. 690—Vukodono- 
vich V. State, 150 N.E. 5«6, 197 Ind. 
169—Robinson v. State. 149 N.E. 
888, 197 Ind. 148—Gillen water v. 
State, 147 N.E. 714, 196 End. 556— 
Parker v. State, 146 N.E. 327, 196 
Ind. 37—Geiger v. State, 145 N.E. 
881, 195 Ind. 549—Kosovac v. 

State, 169 N.E. 693, 90 Ind.App. 681 
—Hantz V. State, 166 N.E. 439, ’92 
Ind.App. 108, followed in Goebel 
V. State, 166 N.E. 446, 89 Ind.App. 
328, and Boston v. State, 166 N.E. 
448, 89 Ind.App. 583. Transfer de¬ 
nied In re Petition to Transfer 
Appeals, 174 N.E. 812, 202 Ind. 365 
—Varner v. State, 166 N.E. 292. 89 
Ind.App. 293—Strathmann v. State, 
166 N.E. *290, *89 Ind.App. 312— 
Hiner v. State, 166 N.E. 20, 89 Ind. 
App. 152—Sylbis v. State, 166 N.E. 
17, 89 Ind.App. 222—De Muinck v. 
State, 166 N.E. 7, 89 Ind.App. 424. 
rehearing denied 166 N.E. 545, '89 
Ind.App. 424—Bosworth v. State, 
165 N.E. 918, 89 Ind.App. 136— 
Rester v. State, 165 N.E. 781, 89 
Ind. App. 86. 

Iowa.—State v. Dillard, 216 N.W. 
610, 205 Iowa 430—State v. Weber, 
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214 N.W. 521, 204 Iowa 1*37—State 
r. Bowers, 197 N.W. 17, 197 Iowa 
336. 

Kan.—State v. Zler, 25 P.2d 583, 138 
Kan. 235—State v. Toelkes, 278 P. 
20, 128 Kan. 293—State v. Kerley, 

276 P. 802, 128 Kan. 229—State v. 
Irvine, 249 P. 622, 121 Kan. 685— 
State V. Vandeveer, 240 P. 407, 
119 Kan. 674—State v. Smarsh, 
231 P. 52, 117 Kan. 238. 

Ky.—Chandler v. Commonwealth. 

277 S.W. 980, 211 Ky. 594—Mabry 
V. Commonwealth, 276 S.W. 621, 
210 Ky. 564—Chamberlain v. Com¬ 
monwealth, 275 S.W. •873, 210 Ky. 
366—Akers v. Commonwealth, 272 
S.W. 8S0, 209 Ky. 342—Green v. 
Commonwealth. 268 S.W. 1081, 207 
Ky. 188—Medley v. Common¬ 
wealth, 268 S.W. 820. 207 Ky. S3— 
Hale V. Commonwealth, 268 S.W. 
344, 206 Ky. 685—Elliott v. Com-j 
monwealth. 266 S.W. 1077. 206 Ky. j 
222—Conrad v. Commonwealth, 266 
S.W. 899, 206 Ky. 20—Johnson v. 
Commonwealth, 266 S.W. 896, 206 
Ky. 48—Arbuckle v. Common¬ 
wealth, 266 S.W. 653, 205 Ky. 834 
—Cravens v. Commonwealth, 266 1 
S.W. 625. 205 Ky. 738—Minton v.' 
Commonwealth, 266 S.W. 36, 205 
Ky. 526—Jewell v. Commonwealth, 
2*65 S.W. 27, 204 Ky. 629—Buhrle 

V. Commonwealth. 265 S.W. 22, 204 
Ky. 651—Shepard v. Common¬ 
wealth, 264 S.W. 1077, 304 Ky. 545 
—Lewis V. Commonwealth. 259 S. 

W. 34, 202 Ky. 191—Bartholomew 
y. Commonwealth, 258 S.W. 677, 
201 Ky. 849—Drake v. Common¬ 
wealth, 257 S.W. 1024, 201 Ky. 604 
—Lewis V. Commonwealth, 256 S. 
W. 710, 201 Ky. 34 3—Lewis v. 
Commonwealth, 255 S.W, 818, 201 
Ky. 48. 

Me.—State y. Beety, 15 A.2d 293, 137 
Me. 327. 

Mass.—Commonwealth r. Goms, 147 
N.E. 345, 252 Mass. 44—Common¬ 
wealth V. Leach, 141 N.B. 301, 246 
Mass. 4 64. 

Mich.—People v. Strickland, 10 N.W. 
2d 307, 306 Mich. 6S—People v. 
Azukauckas, 216 N.W. 40S, 241 

Mich. 182—People v. Morlock, 206 
N.W. 538, 233 Mich. 284. 

Minn.—State v. Bailey, 225 N.W. 431, 
177 Minn. 600—State v. Trisko, 225 
N.W. 426, 177 Minn. 518—State v. 
Lipman. 204 N.W. 163, 163 Minn. 
431—State v. McCarthy, 197 N.W. 
961, 159 Minn. 48—State v. Boylan, 
197 N.W. 281, 158 Minn. 263—State 
y. Stiel, 196 N.W. 490, 167 Minn. 
461. 

Mo.—State y. Casteel, 64 S.W.2d 286 
—State V. Freeman, 57 S.W.2d 
1084—State v. Dowell, 65 S.W.2d 
975, 331 Mo. 1060—State v. Tum- 
mons, 34 S.W.2d 122—State v. Cav- 
iness, 33 S.W.2d 940, 326 Me. *992 
—State V. Howard, 23 S.W.2d 16, 
324 Mo. 86—State v. Cory, 22 S.W. 
2d 795—State y. Balfour, 19 S.W.'2d 


755—State y. Sappington, 2 S.W. 
2d 729, 391 Mo. 1—State v. French, 
300 S.W. 793, 318 Mo. 619—State 
V. Miller, 300 S.W. 765, 318 Mo. 581 
—State V. Tally, 300 S.W. 722— 
State V. Martin, 292 S.W. 39—State 

V. White. 289 S.W. 953, 316 Mo. 
210—State v. Black, 289 S.W. 804 
—State V. Kernek, App., 9 S.W.2d 
•258—State v. Bachelor, App,, 2*84 
S.W. 923—State v. Childress, App., 
284 S.W. 520—State v. Bachelor, 
App., 284 S.W. 152—State v. Pike, 
App.. 282 S.W. 1043—State y. Phil¬ 
lips, App., 279 S.W. 749—State v. 
Hale. App., 256 S.W. 1092. 

Mont.—State v. Kepler, 250 P. 603, 
77 Mont 307—State v. Sedlacek, 
239 P. 1002, 74 Mont. 201—State v. 
Archambault, 232 P. 1107, 72 Mont 
259. 

Neb.—^Nunnenkamp y. State, 261 N. 

W. 418, 129 Neb. 264—Ball v. State, 
241 N.W. 273, 122 Neb. 690—Myers 
V. State, 216 N.W. 807, 116 Neb. 
287. 

N.J.—State V. Bishop. 132 A. 338, 4 
N.J.Misc. 239—State v. Garton, 129 
A. 480, 3 N.J.Misc. 681, reversed on 
other grounds 133 A. 403, 102 N.J. 
Law 318. 

N.C.—State v. Johnson, 17 S.E.2d 7, 
220 N.C. 252—State v. Moore, 130 
S.E. 713, 190 N.C. 876—State v. 
Murphrey, 118 S.B. 894. 186 N.C. 
113. 

N.D.—State y. Husemoen, 215 N.W. 
536. 55 N.D. 842. 

Okl.—Drake v. State, 101 P.'2d 651, 69 
Okl.Cr. 224—Hiatt v. State, 9i P. 
2d 262. 67 Okl.Cr. 372—Medlock v. 
State. 89 P.2d 377. 66 Okl.Cr. 27— 
James v. State. 78 P.2d 708, 64 Okl. 
Cr, 174—Stevens v. State, 2 P.2d 
282, 51 Okl.Cr. 451—Armstrong v. 
State. 300 P. 1002. 51 Okl.Cr. 194— 
McGuire v. State, 299 P. 507, 51 OkL 
Cr. 48—Pullens v. State, 299 P. 231, 
61 Okl.Cr. 25—Carson v. State, 297 
P. 311, 50 Okl.Cr. 224—Spradling 
V. State, 296 P. 1004, 50 Okl.Cr. 267 
—Burr V. State, 296 P. 768, 50 Okl. 
Cr. 97—White v. State, 295 P. 238, 
49 Okl.Cr. 425—Nance v. State, 294 
P. 1095. 49 Okl.Cr; 400—Jean v. 
State, 294 P. 653, 49 Okl.Cr. 297— 
Jackson v. State, 293 P. 665, 49 
Okl.Cr. 331—Halford v. State, 291 
P. 987, 48 Okl.Cr. 352—Gossett v. 
State, 291 P. 575, 48 Okl.Cr. 224— 
Burleson v. State, 289 P. 364, 48 
Okl.Cr. 100—Bock v. State, 283 P. 
272, 45 Okl.Cr. 220—Kelley v. 
State, 281 P. 158, 45 OkLCr. 19— 
Reim v. State, 280 P. 627, 44 Okl. 
Cr. 229—Sherwood v. State, 279 P. 
*916, 44 OkLCr. 97—Charles v. State, 
279 P, 708, 44 Okl.Cr. 38—Palmore 
y. State, 279 P. 694, 44 Okl.Cr. 71— 
Carter y. State, 279 P. 368, 43 Okl. 
Cr. 397—^Johnson v. State, 278 P. 
411, 43 OkLCr. 312—Lambert v. 
State, 267 P. 679, 40 Okl.Cr. 149— 
Phelps V. State. 266 P. 793, 40 Okl. 
Cr. S3—Davis v. State, 266 P. 767, 
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40 Okl.Cr. 36—Barefield y. State,, 
266 P. 786. 40 OkLCr. 65—Praisier 
V. State, 265 P. 149, 39 Okl.Cr. 35«, 
modified on other grounds and re¬ 
hearing denied 268 P. 998, 40 Okl. 
Cr. 350—Good v. State, 264 P. 920,. 
39 Okl.Cr. 342—Green v. State, 264- 
P. 215, 39 Okl.Cr. 231—Green v.. 
State, 263 P. 680, 39 Okl.Cr. 143— 
Watson V. State, 262 P. 700, 38 OkL 
Cr. 408—Taylor v. State, 260 P, 
511, 38 Okl.Cr. 234—Ward v. State. 
260 P. 83, 38 Okl.Cr. 222—Adams 
V. State, 269 P. 159, 37 Okl.Cr. 375 
—Smith V. State, 258 P. 1055, ZT 
OkLCr. 401—Smith v. State, 257 P. 
1107, 37 Okl.Cr. 302—Gosney v. 
State, 255 P. 161, 37 Okl.Cr. 114— 
Townsend v. State, 253 P. 108, 38 
OkLCr. 155—Smith v. State, 251 P. 
507, 36 Okl.Cr. 9—Green v. State, 
248 P. 1114, 35 OkLCr. 115—Crain 
V. State, 248 P. 879. 35 Okl.Cr. 78— 
Pickett V. State, 248 P. 352, 35 Okl. 
Cr. 60—Hamilton v. State, 247 P. 
417, 35 Okl.Cr. 16—Wise v. State, 
246 P. 656. 34 Okl.Cr. 284—Jacoba 
V. State, 243 P. 988. 33 OkLCr. 288 
—^Wheatcraft v. State, 240 P. 753, 
32 OkLCr. 379—McDaniels v. State. 
•240 P. 149, 32 Okl.Cr. 93—Walters 

V. State, 239 P. 682, 31 Okl.Cr. 438- 
—Menafee y. State, 238 P. 221, 31 
OkLCr. 205—Richards v. State, 234 
P. 645, 30 Okl.Cr. 20—Seism v. 
State, 230 P. 941. 28 OkLCr. 344— 
Dunn V. State. 228 P. 1112, 28 Okl. 
Or. 112—Reed v. State. 228 P. 529. 
28 Okl.Cr. 4—Riftman v. State, 225« 
P. 988, 27 Okl.Cr. 158—Keith v. 
State, 223 P. 191, 26 Okl.Cr. 222— 
Barefield v. State, 222 P. 274, 28 
OkLCr. 100. 

Pa.—Appeal of Fee, Quar.Sess., 2 
Fay.L.J. 136. 

S.D.—State v. Sturgis, 222 N.W. 681, 
54 S.D. 245—State v. Van Erem, 
195 N.W. 500, 46 S.D. 619. 

Tenn.—Blackwell v. State, *283 S.W. 

2d 986, 153 Tenn. 319. 

Tex.—May v. State. Cr., 179 S.W.2<1 
663—Morgan v. State, 82 S.W.2d 
1111, 123 Tex.Cr. 859—Mills v. 
State, 68 S.W.2d 1114, 125 Tex.Cr. 
667—Cantrell v. State, 75 S.W.2d 
688, 127 Tex.Cr. 225—Heald v. 
State, 72 S.W.2d 910, 126 Tex.Cr. 
•585—Hall V. State, 71 S.W.2d 271, 
126 Tex.Cr. 336—Hawkins v. State, 
69 S.W.2d 1113, 126 Tex.Cr. Ill— 
Betts V. State, 69 S.W.2d 775, 125 
Tex.Cr. 597—Jones v. State, 69 S. 

W. 2d 774, 125 Tex.Cr. '615—Brown 

V. State, 69 S.W.2d 93, 125 Tex.Cr. 
425—Winans v. State, 61 S.W.2d 
114, 124 Tex.Cr. 123—Carter v. 

State, 59 S.W.2d 1084, 123 Tex.Cr. 
649—Jennings v. State, 54 S.W.2d 
102, 122 Tex.Cr, 124—^McBee v. 

State, 44 S.W.2d 899, 119 Tex.Cr. 
279—Salinas v. State, 40 S.W.2(I 
134, 118 Tex.Cr. 320—Thompson v. 
State, 3-6 S.W.2d 1024, 117 Tex.Cr. 
315—Maultsby v. State, 36 S.W.2d! 
147, 117 Tex,Cr. 284—Maultsby v. 
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state, 24 S.W.2d 289, 116 TeicO. 
345—^Maultsby v. State, 32 S.W.2d 
357, 11$ Tex.Cr. 267—Johnson v. 
State, 29 S.W.2d 387, 116 Tex.Cr. 
135—Gentry v. State, 28 S.W.’2d 
141, 115 Tex,Cr. 617—Tucker v. 
State, 24 S.W.2d 433, 114 Tex.Cr. 
92—Phillips V. State, 24 S.W.2<3 
425, 114 Tex.Cr. 83—Vi dales v. 
Slate, 21 S.\V.2d 728, 113 Tex.Cr. 
640—Lout V. State, 18 S.W.2d 620, 
112 Tex.Cr. 632—Scroggins v. 
State, 17 S.W.2d 829, 112 Tex.Cr. 
643—Foster v. State, 12 S.W.2d 
574, 111 Tex Cr. 278—Ramirez v. 
•State, 12 S.W.2d 225, 111 Tex.Cr. 
163—Jordan v. State, 10 S.W.2d 
990, 110 Tex.Cr. 381—Duffield v. 
State, 8 S.W.2d 186, 110 Tex.Cr. 

296—Sloan v. State. 7 S.W.2d 567, 
110 Tex.Cr. 87—Hudson v. State, 7 
S.W.2d 542, 110 Tex.Cr. 49— 

Wright V. State, 3 S.W.2d 804, 109 
Tex.Cr. 164—Mosley v. State, 300 
S.W. 43, 108 Tex.Cr. 157—Ford v. 
State, Cr., 299 S.W. 411—Hughes 
V. State, 298 S.W. 894. 108 Tex.Cr. 
42—Etheredge v. State, 298 S.W. 
281, 107 Tex.Cr. 527—Newsome v. 
State, 288 S.W. 212, 105 Tex.Cr. 

325—Eubank v. State, 286 S.W. 234, 
104 Tex.Cr. 628—Thomas v. State, 
282 S.W. 237, 103 Tex.Cr. 671— 
Smith V. State, 280 S.W. 813, 103 
Tex.Cr. 264—Maxery v. State, 280 
S.W. 783, 103 Tex.Cr. 299—Wilson 
V. State, 280 S.W. 213. 103 Tex.Cr. 
171—Wallace v. State, 279 S.W. 
832, 103 Tex.Cr. 203—Asher v. 

State, 277 S.W. 1099, 102 Tex.Cr. 

162—Donahue v. State, 273 S.W. 
852, 100 Tex.Cr. 660—Blackburn v. 
State, 272 S.W. 173, 100 Tex.Cr, 

580—Bowman v. State, 265 S.W. 
909, 98 Tex.Cr. 377—Perkins v. 

State, 265 S.W. 702, 98 Tex.Cr. 329 
—Harrison v. State, 262 S.W. 488, 
97 Tex.Cr. 540—Tanner v. State. 
262 S.W. 87. 97 Tex.Cr. 269—Mc¬ 
Gowan V. State, 261 S.W. 1118, 97 
Tex.Cr. 407—Rachel v. State, 261 
S.W. 1118, 97 Tex.Cr. 403—Laguna 

V. State, 261 S.W. 1032, 97 Tex.Cr. 

339—Oliver v. State, 2-61 S.W. 769, 
97 Tex.Cr. 194—McShan v. State, 
261 S.W. 142, 97 Tex.Cr. 164— 

Wimberley v. State, 260 S.W. 1055. 
97 Tex.Cr. 316—Coursey v. State, 
260 S.W. 851, 97 Tex.Cr. 47—Mc- 
Kinzle v. State, 260 S.W. -585, 97 
Tex.Cr. 82—Hightower v. State, 
260 S.W. 571, 97 Tex.Cr. 192— 

Ford V. State, 261 S.W. 141, 97 

Tex.Cr. 55—Donaldson v. State, 
260 S.W. 185, 97 Tex.Cr. 217— 

Crawford v. State, 258 S.W, 1060, 
96 Tex.Cr. 613—Woods v. State, 
258 S.W. 175, 96 Tex.Cr, 530—Woo- 
tan V. State, 257 S.W. 2*65 (second 
case), 96 Tex.Cr. 238—Bird v. 
State, 256 S.W. 277, 96 Tex,Cr. 117 
—Shaw V. State, 255 S.W. 616, 95 
Tex.Cr. 604—Cadan v. State, 256 S. 

W. 428, 95 Tex.Cr. 645—Jones v. 
State, 255 S.W. 413. 95 Tex.Cr. 574 
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-Harris v. State, 252 S.W. 549, 94 
Tex.Cr. 602—Moore v. State, 251 
S.W. 1086, 94 Tex.Cr. 489. 

Va.—Hodge v. City of Winchester, 
150 S.E. 392, 153 Va. 904—Witcher 
V. Commonwealth, 117 S.E. 678, 136 
Va. 690. 

Wash.—State v. Young, *81 P.’2d 799, 
195 Wash. 515. 

W.Va.—State v. Pox, 136 S.E. 835, 
103 W.Va. 144. 

Wis.—Wohlfert v. State, 219 N.W. 
272, 196 V7is. Ill—Winkler v. 

State, 199 N.W. 457. 184 Wis. 383. 
Wyo.—State v. Pinkston, 240 P. 219, 
33 Wyo. 423. 

33 C.J. p 764 note 1 [q]. 

(2) To authorize conviction of li¬ 
censed wine and beer retailer for 
selling distilled spirits.—Barrow v. 
State, 117 S.W.2d 782, 135 Tex.Cr. 
116. 

(3) To sustain conviction for sell¬ 
ing whisky in a container to which 
no tax stamp was affixed.—Jones v. 
State, 165 S.W.2d 999, 145 Tex.Cr. 
54. 

(4) To support conviction for vio¬ 
lation of municipal ordinance. 

Ala.—MeSheridan v. City of Tallade¬ 
ga. 14 So.2d 168. 31 Ala.App. 296. 
Ill.—City of Evanston v. Ware, 12 
N.E.2d 341, 293 Ill.App. 627. 

Minn.—City of Duluth v. Evans, 197 
N.W. 737. 158 Minn. 450. 

N.M.—City of Clovis v. Dendy, 297 P. 
141. 35 N.M. 347. 

Wash.—City of Seattle v. Demos, 154 
P.2d 597, 22 Wash.2d 89. 

(5) To support conviction for sale 
to two parties jointly.—Hays v. 
State, 279 S.W. 469, 102 Tex.Cr. 584 
—Williams v. State, 278 S.W. 1103, 
102 Tex.Cr. 558. 

(6) To warrant finding that there 
were two separate sales.—St. Clair v. 
State, 254 S.W. 473, 160 Ark. 170. 

(7) To identify bottle exhibited in 
prosecution for selling liquor as bot¬ 
tle taken from witness who testified 
that it contained part of liquor sold 
to him by accused.—Treece v. State, 
46 S.W.2d 12, 185 Ark. 126. 

(8) To show amount of check giv¬ 
en in payment for liquor.—Hays v. 
State, 279 S.W. 469, 102 Tex.Cr. 584. 

Evidence held insnffleient 

(1) To show a sale or warrant a 
conviction. 

U.S.—Kahn v. U, S„ C.C.A.nL, 61 P. 
2d 910—Matteis v. U. S., C.C.A. 

111., 57 P.2d 999—^Nazzaro v, U. 

5., C.C.A,Colo., 66 F.2d 1026—Filia- 
treau v. U. S., C.C.A.Ky., 14 F.2d 
659—^La Fountain v. U. S., C.C.A. 
N.T., 14 F.2d 562—Kennedy v. U. 

5., C.C.A,Nev., 4 F.^d 488. 

Ark,—Blaylock v. State, 61 S.W.2d 
72, 187 Ark. 606—^Maloney v. State, 
27 S.W.2d 94, 181 Ark. 1035—Bur¬ 
gess V. State, 18 S.W. 2d 336, 179 
Ark. 785—McMiller v. State, 257 
S.W, 366, 162 Ark. 45. 
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Ga.—Marshall v. State, 127 S.B. 618, 
33 Ga.App. 678. 

Ill.—People V. Brush, 155 N.E. 34, 
324 Ill. 261—People v. Elias, 147 
N.E. 472. S16 Ill. 376. 

Ind.—Wrench v. State, 152 N.E. 274, 
198 Ind. 61. 

Ky.—Bartram v. Commonwealth, 16 
S.W.2d 777, 229 Ky. 121—Thomp¬ 
son V, Commonwealth, 261 S.W, 5, 
202 Ky. 674. 

Mo.—State v. Knight, 296 S.W. 367— 
State V. Blv, 289 S.W. 558—State 

V. Tallo. 274 S.W. 466, 308 Mo. 584 
—State V. McIntyre, App.. 256 S.W. 
141, transferred, see. Sup., 252 S. 

W. 386. 

Mont.—State v. Grasswick, 250 P. 
613. 77 Mont. 326. 

N.Y.—People v. Rende, 33 N.Y.S.2d 
791. 

Okl.—Maladin v. State. 113 P.2d 201, 
72 Okl.Cr. Sn—Clark v. State, 82 P. 
2d 84 4, 65 Okl.Cr. 66—Britton v. 
State, 70 P.2d 1112. 62 Okl.Cr. 206 
—Jones V. State. 60 P.^d 814, 59 
Okl.Cr. 426—Flanagan v. State. 297 
P. 318. 50 Okl.Cr. 286—Ruiter v. 
State. 296 P. 507. 50 Okl.Cr. 95— 
Logan V. State. 287 P. 1112, 47 Okl. 
Cr. 266—Downs v. State, 280 P. 

R. 'ie. 44 Okl.Cr. 315—Smith v. State, 

277 P. 604, 43 Okl.Cr. 162—T^Gteeler 
V. State. 267 P. 282, 40 Okl.Cr. 92 
—Ricker v. State. 263 P. 160, 39 
Okl.Cr. 58—Winters v. State, 262 
P. 709. 39 Okl.Cr. 2.3—Luck v. 

State. 260 P. mg. 38 Okl.Cr. 322— 
Overstreet v. State. 260 P. 781, 38 
Okl.Cr. 27 4—Thornhill v. State, 
260 P. 519, 38 Okl.Cr. 276—Miller 
V. State. 260 P. 511, 38 Okl.Cr. 292 
—Swards v. State, 258 P. 234, 37 
Okl.Cr. 307—Tislow v. State, 254 
P. 511, 36 Okl.Cr. 346—Smith v. 
State. 246 P. 1 104. 34 Okl.Cr. 396— 
VTiitford v. State. 245 P. 911, 34 
Okl.Cr. 206—Mea.sows v. State, 244 
P. 1118. 31 Okl.Cr. 70--rhelps v. 
State, 244 P. 4 53. 33 Okl.Cr. 380— 
Scott v. State. 244 P. 449. 33 Okl. 
Cr. 419—Meadows v. State. 244 P. 
58. 33 Okl.Cr. 330—Prochneau y. 
State, 240 P. 1090, 32 Okl.Cr. 210 
— Gose V. State, 240 P. 1082, 32 
Okl.Cr. 234—Horn v. State. 238 P. 
233, 31 Okl.Cr. 284—Goodwin v. 
State, 236 P. 636, 30 Okl.Cr. 433— 
Smith V. State, 235 P. 553, 30 Okl. 
Cr. Ill—Cook V. State, 235 P. 552, 
300 Okl.Cr. 141—Grav v. State, 225 
P. 994, 27 Okl Cr. 180—Graham v. 
State. 222 P. 273, 2$ Okl.Cr. 95— 
Marshall v. State, 21$ P. 955, 25 
Okl.Cr. 246. 

Tex.—^Lowell v. State, 66 S.W.2d 316, 
125 Tex.Cr. 15—Nixon v. State, 28 

S. W.2d 793, 115 Tex.Cr. 139—Jones 

V. State, 27 S.W.2d 653, 115 Tex.Cr. 
418—Brown v. State, 27 S.W.2d 
175, 115 Tex.Cr. 51—Hill v. State, 
269 S.W. 90, 99 Tex.Cr. 290— 

Brownlee v. State, 260 S.W. '865, 97 
Tex.Cr. 298—Buckley v. State, 257 
S.W. 640, 96 Tex.Cr. 298. 
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merits of a single sale is sufficient to support a ver¬ 
dict of guilty,even though as a matter of fact 
several sales were made to persons in the same 
group at about the same time and as parts of the 
same transaction.56 The corpus delicti is the un¬ 
lawful sale,rather than the liquor.58 Hence, 
production of the liquor is not necessary to prove 
the corpus delicti.59 Evidence of reputation as an 
unlawful trafficker in liquor, standing alone, is in¬ 
sufficient to establish guilt.^0 Where a statute pro¬ 
hibits the sale or furnishing of intoxicating liquor 
regardless of quantity, the quantity need not be 
proved.®^ 

Passing of money. While payment of money is a 
distinctive feature of a sale, and tends strongly to 
prove it ,^2 evidence of the passing of money and 
delivery of intoxicating liquor as a single transac¬ 
tion being sufficient to show a sale and support a 
conviction,the other circumstances in the case 
may establish a sale without any evidence of the 
passing of a consideration,®^ as where there is ev¬ 
idence of a delivery or other acts sufficient to pass 


title in consideration of a promise to pay.®5 The 
mere passing of money may not be sufficient to con¬ 
stitute a sale,®® as where it was a loan subsequent 
in point of time to a gift of liquor.®^ 

The possession of intoxicating liquors by accused 
is a circumstance which, in connection with other 
circumstances in evidence, may authorize an infer¬ 
ence of guilt.®® Evidence of such possession, how¬ 
ever, is not alone sufficient to warrant a conviction 
of selling,®® unless it is provided by statute that 
such evidence shall be prima facie proof of guilt*^® 
and it is not explained or rebutted. 

Intent, knowledge^ and purpose. Ordinarily, in 
a prosecution for selling intoxicating liquor, evi¬ 
dence of a voluntary sale by accused is sufficient 
proof of his unlawful intent,^® and the state is not 
required to prove intent.'^® Where, however, a spe¬ 
cific intent or purpose is an element of the particu¬ 
lar offense, such as the offense of selling liquors to 
be drunk on the premises, it must be proved as al¬ 
leged but evidence of a formal request of ac¬ 
cused to the purchaser not to drink the liquor on 


Wyo.—State v. Franz, 2S7 P. 89, 38 
Wyo. 352—State v. Alexander, 256 
P, 76, 36 Wyo. 390, 

33 C.J. p 764 note 1 [h]. 

(2) To show joint sale of liquor. 
—Cunningham v. State, 40 S.W.2d 
132, 118 Tex.Cr. 235—Berry v. State, 
12 S.W.2d 581, 111 Tex.Cr. 281—Pal- 
la V. State, 276 S.W. 2102, 102 Tex.Cr. 
39. 

(3) To authorize inference that 
sales were continuous, constituting 
hut one offense.—People v. Pozzi, 
266 P. 860, 91 Cal.App. 160. 
Testimony of buyer 

(1) Buyer's uncontradicted testi¬ 
mony is sufficient to sustain convic¬ 
tion of selling liquor. 

Ark.—Hazel v. State, 298 S.W. 357, 
174 Ark. 1078. 

Tex.—Wilhite v. State, 27 S.W.2d 
817, 116 TexCr. 314. 

33 C.J. p 764 note 1 [e]. 

(2) Positive testimony of two wit¬ 
nesses to purchasing liquor from ac¬ 
cused sustained conviction for sell¬ 
ing liquor.—Foreman v. State, 9 S. 
W.2d 327, 177 Ark. 1193. 

Mere suspioion 

Conviction for selling intoxicating 
liquor, based on suspicion only, can¬ 
not be sustained. 

Miss.—Benoit v. Bay St. Xiouis, 60 
So. 137, 103 Miss. 218. 

Mo.—State v. Duncan, 296 S.W. 149, 
317 Mo. 451. 

OorroboratioiL 

Positive testimony regarding sale 
of liquor to warrant conviction need 
not be corroborated.—Dawhorn v. 
State, 20 S.W.2d 625, 180 Ark. 1167 
—33 aj. p 764 note 1 [ej (2). 


Undisolosed consideration 
A conviction on charge of selling 
intoxicating liquors was authorized 
on testimony that witness “pur¬ 
chased" whisky from accused, with¬ 
out testimony as to the considera¬ 
tion paid; and such proof is suffi¬ 
cient to import a “valuable consid¬ 
eration," irrespective of whether in¬ 
dictment alleges, with reference to 
sale, that it was for a valuable con¬ 
sideration.—Powell v. State, 6 S.E. 
2d 794, 61 Ga.App. 586. 

55. Ga.—^Lambert v. State, 7$ S.E. 

73, 11 Ga.App. 764. 

Kan,—State v. Durein, 78 P. 152, 70 
Kan. 1, 15 L.R.A.,3Sr.S., 908, af¬ 
firmed 28 S.Ct. 567, 208 U.S. 613, 
52 L.Ed. 645. 

56- Kan.—^State v, Durein, supra. 

57- S.C.—State v, Ferebee, 105 S.E. 
345, 115 S.C. 235. 

Evidence held insufficient to estab¬ 
lish corpus delicti.—Grimes v. State, 
112 So. 922, 22 Ala.App. 671—Grimes 
V. State, 112 So. 461, 22 Ala.App. 84. 

58. S.C.—State v. Ferebee, 105 S.E. 
345, 115 S.C. 235. 

59. S.C.—State v. Ferebee, supra, 

60- Ky.—Richardson v. Common¬ 
wealth, 257 S.W. 8, 201 Ky. 395; 

61. Vt.—State v. Romano, 140 A. 
492, 101 Vt. 53. 

Evidence in prosecution for sale of 
prohibited quantity see infra sub¬ 
division b of this section. 

62. Tex.—ILoveless v. State, 49 S. 
W. 98, 40 Tex.Cr. 131. 

33 C.J. p 765 note 7. 
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63. 6a.—Cowart v. State, 90 S.E. 
286, 18 Ga.App. 677. 

33 C.J. p 765 note 8. 

64. Ky.—Smith v. Commonwealth, 
31 S.W. 471, 17 Ky.L. 416. 

33 C.J. p 765 note 9. 

65. Hawaii.—Territory v. Reis, 21 
Hawaii 772. 

33 C.J. p 765 note 10. 

68. Tex.—Scott v. State, 105 S.W. 
796, 62 Tex.Cr. 164. 

67. Tex.—Scott v. State, supra. 

68. Ga.—Taylor v. State, 62 S.E. 
1048, 6 Ga.App. 237. 

Va.—Witcher v. Commonwealth, 117 
S.R 678, 136 Va. 690. 

Presumptions from possession gen¬ 
erally see supra $ 339 a ('2). 
Weight and sufficiency of evidence 
to show ownership and possession 
of liquors and appliances gener¬ 
ally see infra § 366 c. 

69. N.C.—State v. Watkins, 79 S.E. 
619, 164 N.C. 425. 

Va.—Collins v. Commonwealth, 96 S, 
E. 826, 123 Va. 815. 

70. W.Va.—State v. Tincher, -94 S.E. 
503, 81 W.Va. 441. 

71. W.Va,—State v. Tincher, supra. 

72. Ala.—Collins v. State, 44 So. 
571, 152 Ala. 90. 

Okl.—Montgomery v. State, 142 P. 
1048, 11 Okl.Cr. 415, reheard 147 
P. 1054, 11 OkLCr. 415. 

Weight and sufficiency of evidence 
of knowledge or intent generally 
see infra § 363 d. 

73. Cal.—People v. Pagni, 227 P. 
972, 67 Cal.App. 303. 

74. Neb.—Lentz v. State, 241 N.W. 
522, 122 Neb. 693. 
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the premises may be overcome by other evidence in 
the case. *^5 Jn prosecutions under some statutes or 
ordinances, it is necessary for the state to prove 
that accused had knowledge or notice that the liq¬ 
uor sold was intoxicating,'^® and that the purchaser 
intended to use it as a beverage rather than as a 
medicine,"'^ but, on the other hand, there is also 
authority to the contrary.^® 

Sale or other transaction. To convict accused of 
an unlawful sale of liquor, there must be evidence 
of a transaction which amounts in law to a sale as 
distinguished from other forms of dealing with the 
article. A conviction, however, may be had for 
selling where the evidence shows a sale and also 
that the parties have attempted to evade the law by 
a trick, device, sham, pretense, or subterfuge.^O 


Furthermore, a conviction may be authorized by 
evidence of a gift, furnishing, or other disposition 
of intoxicating liquors where the statutes make 
such transactions, as well as a sale, offenses.^^ 
Also, w’’here both the sale and manufacture of intox¬ 
icating liquors are correctly alleged in one count of 
an indictment, proof of either will be sufficient to 
support a general verdict of guilty.^2 

b. Of Prohibited Quantity 

In a prosecution for selling Intoxicating liquors In 
a prohibited quantity, general rules of evidence have 
been applied. 

In a number of cases applying general rules, the 
evidence has been held sufficient to support a con¬ 
viction of selling intoxicating liquors in a prohibit¬ 
ed quantity.®^ Where the testimony shows a sale 


75. Ind.—Eisenman v. State, 49 Ind. 
511. 

33 O.J. p 766 note 21. 

78. Ohio.—State v. Chambers, 2 
Ohio Dec. (Reprint) 647, 4 West.L. 
Month. 275. 

33 CJ. p 596 note 64. 

77. Ill.—Bolton V. Lewis, 194 Ill. 
App. 71. 

Matters considexed 

Uses to which compound, contain¬ 
ing alcohol and other medicinal in¬ 
gredients, is ordinarily put, purpos¬ 
es for which usually bought, and its 
effect on system, may be considered 
in determining whether sale thereof 
was for medicinal or beverage pur¬ 
poses.—Burnstein v. U. S.. C.C.A.Cal., 
55 P.2d 599, certiorari denied 52 S. 
Ct 503, 286 U.S. 550, 76 L.Ed. 1286. 
Evidence held snULcient 

(1) To support conviction of sell¬ 
ing Jamaica ginger for beverage pur¬ 
poses. 

Kly.—Fisher v. Commonwealth, 2 S. 
W.2d 1029. 223 Ky. 8—Sams v. | 
Commonwealth, 278 S.W. 103, 211 
Ky. 765. 

S.C.—State V. Kemmerlln, 147 S.B. 
•314, 149 S.C. 371. 

(2) To sustain finding that ac¬ 
cused knew that Jamaica ginger or 
flavoring extract that he sold was 
intended for beverage purposes. 

XJ.s.—Burtnett v. U. S., C.C.A.Kan., 

62 F.2d 452. 

Ky.—^Forgy v. Commonwealth, 268 S. 
W. 298, 206 Ky. 591—Walker v. 
Commonwealth, 261 S.W. 59'8, 202 
Ky. 831. 

Wis.—Welch v. State, WO N.W. 71, 
184 Wis. 296. 

(3) To show that Intoxicating bit¬ 
ters were sold to be drunk on prem¬ 
ises; that is, for beverage purposes, 
and not as medicine.—Burnstein v. 
U. S., C.CA.Cal., 55 F.2d 599, certio¬ 
rari denied 62 S.Qt 503, 286 U.S. 550, 
76 L.Ed. 1286. 

(4) To support finding that alcohol 


was sold for beverage purposes.— 
Foley V. U. S.. C.C.A.Me., 17 F.2d 88. 

(5) To warrant inferences that 
Jamaica ginger sold was intended 
for beverage purposes.—Bosworth v. 
State. 165 N.E. 918, 89 Ind.App. 136. 

(6) To support conviction for un¬ 
lawfully furnishing liquors for bev¬ 
erage purposes.—People v. Brush, 
155 N.E. 34, 324 Ill. 261. 

Evidence held insufficient 

(1) To show a sale for medicinal 
purposes, within the statutory and 
constitutional exception.—Cooper v. 
State, 13 S.W,2d 834, 111 Tex.Cr. 621 
—.\rchbell v. State, 260 S.W. 867, 97 
Tex.Cr. 337, 

(2) To show that sale was made 
for beverage purpose. 

U.S.—U. S. V. Abda, D.C.Pa., 82 F. 
Supp. 23. 

Ind.—Bernstein v. State, 160 N.E. 
296, 199 Ind. 704. 

Tex.—Luman v. State, 277 S.W. 1071, 
102 Tex.Cr. 356. 

(3) To show that malt extract 
was reasonably likely or intended to 
be used as a beverage.—Bernstein v. 
State, 160 N.E. 296, 199 Ind. 704. 

78. Colo.—Montrose v. Price, 196 P. 
863, 69 Colo. 535. 

33 C.J. p 746 note 46. 

79. Md.—Guy v. State, 54 A. 879, 96 
Md. 692. 

33 C.J. p 766 note 23. 

8a Mo.—State v. Walker, 14 •S.W.2d 
441. 

33 C.J. p 766 note 24. 

81. Iowa.—State v. Wareham, 218 
N.W. 145, 205 Iowa 604. 

Mo.—State v. Garrison, App., 289 S. 
W. 962. 

Okl.—Pendley v. State, 290 P. 340, 48 
Okl.Cr, 171—Guthrie v. -State, 263 
P. 1119, 39 Okl.Cr. 171—Blasing- 
ame v. State, 246 P. 891, 34 Okl.Cr. 
311. 

Vt.—State V. BLassett, 23 A. 584, 64 
Vt. 46. 


Evidence held sufficient 

(1) To sustain conviction of ille¬ 
gal disposition of intoxicating liq¬ 
uor. 

Ark.—Webb v. State, 212 S.W. 567, 
138 Ark. 465. 

Ind.--Toth V. State. 165 N.E. 779, 
89 Ind.App. 110—Papa v. State, 165 
N.E. 773, 89 Ind.App. 117. 

Mich.—People v. Gros.s, 203 N.W. 
531, 230 Mich. 633. 

(2) To sustain conviction for sell¬ 
ing and furnishing liquor to persons 
named.—Riggs v. State, 158 N.E. 513, 

199 Ind. 622. 

(3) To sustain conviction for sell¬ 
ing and giving away intoxicating 
liquor.—Drury v. State, 165 N.E. 321, 

200 Ind. 644. 

(4) To justify inference that ac¬ 
cused furnished whisky within stat¬ 
ute, although no sale or giving away 
was shown.—Shacklett v. State, 150 
N.E. 758, 197 Ind. 323. 

Evidence h§ld insufficient 

(1) To sustain conviction for giv¬ 
ing away intoxicating liquor.—State 
V. Williams, Mo.App., 266 S.W. 762— 
33 C.J. p 766 note 25 [b] (1). 

(2) To sustain conviction for sell¬ 
ing or otherwise disposing of intoxi¬ 
cating liquor-—Burnett v. State, 149 
N.E. 440, 196 Ind. 681—Darbyshire v. 
State, 149 N.E. 58, 196 Ind. 357—33 C. 
J. p 766 note 25 [b] (2). 

(3) To sustain conviction for giv¬ 
ing away or otherwise disposing of 
intoxicating liquors.—Bernstein v. 
State, 160 N.E. 296, 199 Ind. 704— 
Post V. State, 150 N.E. 99, 197 Ind. 
193. 

(4) To sustain conviction for fur¬ 
nishing whisky to another.—People 
V. Morse, 228 N.W. 712, 249 Mich. 
336. 

82. Ga.—Jones v. State, 77 S.E. 882, 
12 Ga.App. 564. 

83. Ill.—People V. Nylin, 86 N.E. 
156, 236 Ill. 19, 

1 83 C.J. p 767 note 45. 
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at one time of several measures of liquor, each 
singly below the minimum, but aggregating more 
than that quantity, the circumstances must deter¬ 
mine whether the transaction amounted to one sale 
of the whole or separate sales of the component 
parts.8-t A witness may be permitted to testify that 
shortly before the sale there was no barrel of liq¬ 
uor at the place at which accused delivered it, as 
preliminary to showing that after the alleged sale 
there was a barrel at such place.^® 

c. To Particular Classes of Persons 

(1) Minors 

(2) Intoxicated persons or habitual 

drunkards 

(3) Soldiers or sailors 
(1) Minors 

In accordance with general rules. In a prosecution 
for sale, g ft, or furnishing of intoxicating liquor to a 
minor, the burden is on the prosecution to prove f^e 
commission of the rffense, and relevant and competent 
evidence is admissible. 

In order to warrant a conviction of a sale, gift, or 
furnishing of intoxicating liquor to a minor, it 
must be proved that there w^as a sale, gift, or fur¬ 
nishing of intoxicating liquor^® to a person who 
was under age at the time.^^ Furthermore, al¬ 
though, as discussed infra § 374 a, in other jurisdic¬ 
tions want of knowledge is regarded as a matter of 
defense which must be proved by accused, in some 
jurisdictions it has been held that the state must 


prove knowledge on the part of accused of the 
minority of the purchaser but circumstantial 
evidence may be availed of for this purpose.^^ Ev¬ 
idence of the circumstances under which the minor 
had gone to accused’s place of business and who 
had accompanied him is relevant and material.^O 
It is proper to receive the testimony of the minor 
in question as to the sale to him,9i and to exclude 
the testimony of another minor as to a refusal to 
sell to him.92 It is not permissible for the jury to 
make their finding as to the belief and good faith of 
accused depend on their impressions of the age of 
the alleged minor, as formed from their observa¬ 
tion of his appearance on the witness stand.®^ 

General rules have been applied in determining 
the weight and sufficiency of the evidence and 
uncorroborated testimony of the minor in question 
may be sufficient to sustain a conviction.^S 

(2) Intoxicated Persons or Habitual Drunk¬ 
ards 

in a prosecution for selling, giving, or furnishing 
Intoxicating liquor to an intoxicated porson or hobitual 
drunkard the burden is on the state to prove all the 
essential elements of the offense, and competent, rele¬ 
vant, and material evidence is admissible. 

In a prosecution for selling, giving, or furnish¬ 
ing intoxicating liquor to an intoxicated person or 
an habitual drunkard, the burden is on the state to 
prove all the essential elements of the offense,^® 
and accordingly the burden is on the state to prove 


Evidence as to quantify of liquor 
generally see infra 5 372, 

84. Ind.—Klein v. S‘ate, 76 Ind. 323. 
33 C.J. p 767 note 46. 

85. Del.—D’Amico v. State, 102 A. 
78, 29 Del. 59'8. 

83. N.H.—State v. Bean, 71 A. 216, 
75 N.H. 122. 

33 C.J. p 767 note 49. 

87. Tex.—Earnest v. State, 201 S. 

W. 175, 83 Tex.Cr. 41. 

33 C.J. p 767 note 50. 

Evidence as to description, charac¬ 
ter, age, and condition of purchas¬ 
er see Infra § 361. 

83. Tex.—Earnest v. State, supra. 
33 C.J. p 767 note 51. 

89. Tex.—Hogan v. State, 14? S.W. 
601. 66 Tex.Cr 514. 

33 C.J. P 767 note 52. 

90. Pa.—Commonwealth v. Trim- 
archi, 2 A.2d 540, 133 Pa.Super. 
307. 

91. Mont.—State v. Oussenhoven, 
152 P,2d 876. 

33 C.J, p 767 note 68. 

92. Tex.—Cross v. State, 94 S.’W'. 
1015, 49 Tex.Cr. 437, 


93. Ind.—Ihinger v. State, 63 Ind. 
251. 

33 C.J. p 767 note 63. 

Consideration by jury of «,ppearance 
of person in determining age gen¬ 
erally see Criminal Law § 716 a. 

94. Ind.—Ross v. State, 19 N.E. 
451, 116 Ind. 495. 

33 C.J. p 767 note 54 [a]. 

Bvldence hell stifficieXLt 

(1) To support conviction. 

Colo.—Hershorn v. People, 313 P.2d 
680. 108 Colo. 43. 139 A.L.R. 297. 
Idaho.—State v. Parris, 44 P.2d 1118. 
65 Idaho 506. 

Ky.—Duncan v. Commonwealth, 158 
S.W.2d 396. 289 Ky. 231. 

Minn.—State v. Holm, 275 N.W. 401. 
201 Minn. 63—State v. Huber, 214 
N.W, 270, 171 Minn. 429. 

Mont.—State v. Gussenhoven, 152 P. 
2d 876—State v. Smith, 241 P. 622, 
75 Mont. 22. 

Okl.—Morton v. State, 55 P.2d 1048, 
69 Okl.Cr. 25—Baxter v. State, 1 
P.2d 814, 51 Okl.Cr. 276—Hall v. 
State, 297 P. 319, 60 Okl.Cr. 242— 
Leasure v. State, 290 P. 931, 48 
Okl.Cr. 307—Mitchell v. State, 271 
P. 952, 41 OkLCr. 144—Donahue 
V. State, 259 P. 179, 38 Okl.Cr. 
87. 


Pa.—Commonwealth v. Rose. 32 Pa. 
Dist. & Co. 530—Commonwealth v. 
RsDavid, Quar.Sess., 32 Del.Co. 
182. 

Tex.—Sturgeon v. State. 176 S.W.2d 
331, 146 TexCr. 513—Gilbreath v. 
State, 295 S.W. 925, 107 Tex.Cr. 
110 . 

33 C.J. p 767 note 48 [a]. 

(2) To establish accu.«»ed’s knowl¬ 
edge that minor was under age.— 
Sturgeon v. State, supra. 

Bvidexice held insrifdcient to support 
conviction 

N.Y.—People v. Pavese, 54 N.T.S.2d 
546, 269 App.DIv. 754. 

Okl.—Carden v. State. 70 P.2d 1109, 
62 Okl.Cr. 1G2—Bates v. State, 42 
P.2d 904, 57 Okl Cr. 17. 

Pa.—Commonwealth v. ReDavid, 

Quar.Sess., 32 Del.Co. 182. 

Tex.—Smith v. State, 116 S.W.2d 
412. 134 Tex.Cr. 259. 

33 C.J. p 767 note 48 [b]. 

95. N.M.—State v. Hunter, 24 P.2d 
251, 87 N.M. 382. 

96. Minn.—State v. Provencher, 162 
N.W. 775, 129 Minn. 409. 

S3 C.J. p 744 note 22 Cc]. 

Burden of proving particular mat¬ 
ters of defense see infra S 374 a. 
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beyond a reasonable doubt that the person to whom 
the liquor was given was in the habit of becoming 
intoxicated.97 The fact of the purchaser’s habits 
may be established by the testimony of any compe¬ 
tent witness,including the drunkard himself 
and such habits may be proved by testimony as to 
numerous and repeated instances of intoxication 
on his part.i If it is necessary for the prosecution 
to prove that the seller had knowledge of the in¬ 
temperate habits of the purchaser, as it is in some 
jurisdictions,2 this fact may be shown by direct 
testimony or by proof of such circumstances as will 
warrant the jury in inferring that he had such 
knowledge.2 Evidence that the purchaser had been 
before a police judge several times for being drunk 
has been held to be inadmissible.'^ 

(3) Soldiers or Sailors 

General rules of evidence apply In prosecutions for 
selling or giving intoxicating liquor to members of the 
armed services In uniform. 

General rules of evidence have been applied in 
prosecutions for selling, giving, or procuring and 
delivering intoxicating liquor to members of tlie 
armed services in uniform.^ 

§ 350. - Sales or Prescriptions by Drug¬ 

gists and Physicians 

In prosecutions Involving sales or prescriptions by 
druggists and physicians, it Is incumbent on the state 


§ 351 

to establish the commission of the offense and on the 
accused to establish affirmative defenses; and compe¬ 
tent, relevant, and material evidence is admissible. 

As in other criminal cases, it is incumbent on the 
state in prosecutions involving sales or prescrip¬ 
tions by druggists and physicians to establish the 
commission of the offense,6 and it is incumbent on 
accused to establish an affirmative defense.^ Such 
competent evidence as tends to establish the ele¬ 
ments of the offense or an affirmative defense is 
admissible in a prosecution of a physician for issu¬ 
ing a false or unauthorized prescription for intox¬ 
icating liquors,S or of a druggist for an unlawful 
sale of intoxicating liquor,® such as its sale for use 
as a beverage^® or without a prescription.^^ On 
the other hand, evidence which is incompetent,^2 
irrelevant^’® or immateriaP"* may and should be ex¬ 
cluded. General rules as to weight and sufficiency 
of the evidence have been applied.15 

§ 351. - Sales without License 

To support a conviction for selling intoxicating liq¬ 
uor without a license the state must prove a sale and 
the lack of a license, and competent, relevant, and ma¬ 
terial evidence Is admissible. 

In order to establish the commission of the of¬ 
fense of selling intoxicating liquor without a li¬ 
cense, it is generally necessary and sufficient for 
the state to prove, in addition to the requisite con¬ 
nection of accused therewith and the intoxicating 
nature of the liquor sold, a sale^® and the lack of a 
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97. Iowa.—State v. Wareham, 218 
N.W. 145, 205 Iowa 604. 

98. Ala.—Tatum v. State, 63 Ala. 
147. 

83 C.J. p 768 note 68. 

Evidence as to description, charac¬ 
ter. and condition of purchaser 
or other party to transaction see 
infra § 361. 

99. Ala.—Tatum v. State, 63 Ala. 
147. 

33 C.J. p 768 note 69. 

!• Ill.—Gallagher v. People, 11 N.E. 
335, 120 Ill. 179. 

33 C.J. p 768 note 70. 

2. W.Va.—S^ate v, Alderton, 40 S. 
E. 350, 50 W.Va. 101. 

Ignorance of habits of accused as 
defense to be proved by him see 
Infra § 374 a. 

3. Vt.—State v. Wooley, 10 A. 84, 
69 Vt. 357. 

83 C.J. p 768 note 72. 

4. Ky.—Sowder v. Commonwealth, 
88 S.W.2d 274, 261 Ky. 610. 

6< Evidence held snffloient to sns- 
tain coxLvictlozi 

Tex.--Crosby v. State, 212 S.W. 168, 
85 Tex.Cr. 297. 

83 C.J. p 768 note 75. 


Evidence held insufficient to sustain 
conviction 

Tex.—Wales v. State, 217 S.W. 384, 
86 Tex.Cr. 183. 

33 C.J. p 768 note 76. 

6. S.D.—State v, Morton, 1B2 K.W. 
155, 38 S.D. 604, Ann.Cas.lOlSC 
913. 

33 C.J. p 744 note 22 [a] (3). (4). 

7 . Mo.—State v. Russell, 73 S.W. 
297. 99 Mo.App. 373. 

N.C.—State v. Emery, 3 S.E. 810, 
98 N.C. 768. 

Burden of proof as to matters of 
defense generally see supra § 339 
b (2). 

Evidence as to particular matters of 
affirmative defense see infra § 374. 

8. Wash.—State v. Raub, 173 P. 
1094. 103 Wash. 214. 

33 C.J. p 769 note 90. 

9. Ark.—Leslie v. State, 245 S.W. 
318, 155 Ark. 626. 

33 C.J. p 769 note 91. 

10. Mich.—People v. Van Alstyne, 
122 N.W. 193. 157 Mich. 36$. 

S.D.—State v. Laymon, 167 N.W. 402, 
40 S.D. 381. 

11. Mo.—State v. Morgan, 70 S.W. 
267, 96 Mo.App. 343. 
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12. Mo.—State v. Kimmel, 137 S.W. 
329, 156 Mo..^pp. 461. 

33 C.J. p 769 note 94. 

13. Ark.—Leslie v. State, 245 S.W. 
318. 155 Ark. 526. 

Ind.—Caldwell v. State, 46 N.E. 697, 
18 Ind.App. 48. 

14. Ark.—Leslie v. State, 245 S.W. 
318, 155 Ark. 626, 

33 C.J. p 769 note 96. 

15. Ind.—Hawks v. State, 96 N.E. 
593, 176 Ind. 602. 

33 C.J. p 769 note 97. 

Evidence held insufficient 
Tex.—Wattam v. State, 138 S.W.2d 
1070, 139 Tex.Cr. 61. 

16. N.Y.—People v. Solomon, 290 
N.Y.S. 661. 248 App.Dlv. 476. 

33 C.J. p 766 note 28. 

Evidence as to: 

Connection of accused with offense 
see infra § 360. 

Intoxicating nature of liquor sold 
see infra § 371. 

Evidence held sufficient to support 
conviction 

U.S.—Eastman v. D. S., CC,A.Mo., 
153 P.2d 80. 

Ga.—Foster v. State, 33 S.E.2d 598, 
72 Ga.App. 237—Scott v. State. 32 
S.E.2d 549, 71 Ga.App. 794—Fra- 
zipr V. State, 30 S.E.2d 349, 71 
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license.i7 Generally, it is not necessary to prove a 
criminal intent however, where the sale was of 
a compound prepared and intended primarily for 
use as a medicine, and which could be lawfully sold 
without a license under certain circumstances, the 
state must also prove a criminal intent on the part 
of the seller to sell the compound as a spirituous 
beverage and not as a medicine.^ 9 

Competent evidence tending to prove or disprove 
the commission of the offense is admissible,20 pro¬ 
vided it is not too remote in point of time;2i but 
it is not proper to receive evidence of the habits of 
the purchaser with regard to the use of intoxicat¬ 
ing liquor or becoming intoxicated,22 or evidence 
bearing on the reasonableness of the ordinance un¬ 
der which the prosecution is brought.23 Accused 
may show that he was acting as a member or em¬ 
ployee of a bona fide social club, where, by the lo¬ 
cal law, such associations are not required to take 
out a license in order to be permitted to dispense 
liquors to their own members ;24 but he will not be 
permitted to prove that the members of the club 
were quiet and reputable people.25 The state may 
show in rebuttal that the pretended club was but a 
fraudulent contrivance or device to cover the unli¬ 
censed sale of liquor,26 which fact may be estab¬ 
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lished by evidence of any pertinent facts tending to 
expose its real nature or the pretense under which 
it masquerades,*27 but it is not entitled to introduce 
testimony concerning other clubrooms in the same 

town. 2 8 

§ 352. - Selling or Keeping Open at Pro¬ 

hibited Time 

General rules of evidence have been applied in pros¬ 
ecutions for selling Intoxicating liquor or keeping open 
at prohibited times. 

Where the indictment alleges, and the evidence 
shows, a sale or keeping open on an election da}^ 
it may be presumed, to support a conviction, that 
an election was in fact held on that day.29 Where 
the statute is directed to any person who sells in¬ 
toxicating liquor on Sunday, evidence of who was 
conducting the house or place wherein the sale took 
place is immaterial and properly excluded.30 

The offense of selling liquor or keeping open a 
saloon on Sunday or at other prohibited times may 
be established by evidence that the place was open,, 
or was accessible to visitors, although not by the 
usual entrance, and that accused or his employees 
were seen in the place, together with other persons 
who had no business there except to get liquor ;2i 
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Ga.App. 130—Smith v. City of 
Hogansville. 29 S.E.2d 291, 70 Ga, 
App. 739—Foster v. State, 28 S. 
E.2d 81, 70 Ga,App. 306—Martin v. 
State, 22 S.E.2d 193, 68 Ga.App. 
169. 

Ill.—People V. Alfano, 153 N.B. 729, 
322 Ill. 384. 

Ind.—Smith v. State, 39 N'.E.2d 742, 
219 Ind. 533. 

Ky.—Mabe v. Commonwealth, 130 S. 

W.2d 805. 279 Ky. 432. 

Mich.—People v. Scaduto, 4 N.W.2d 
64. 301 Mich. 700. 

Minn.—State v. McBride, 9 N.W.2d 
416, 215 Minn. 123—State v. Ron- 
nenberg, 7 N'.W.2d 769, 214 Minn. 
272—State v. Davis, 3 N.W.2d 677, 
212 Minn. 608—State v. Hope, 3 
N.W.2d 499, 212 Minn. 319—State 
V. Russell, 296 N.W. 676, 209 Minn. 
488. 

Mo.—State v. Ancell, 171 S.W.2d 717. 
Pa.—Commonwealth v. O’Donnell, 81 
Pa.Super. 17—Appeal of Pee, Quar. 
Sess.. 2 Fay.L.J. 136. 

S.D.—State v. Plucker, 21 N.W‘.2d 
280. 

33 C.J. p 766 note 28 [d]. 

Evidence held Insnfflclent to support 
conviction 

XT.S.—Supreme Malt Products Co. v. 

U. S., C.C.A.Mass., 153 P.2d 5. 
Ala.—Cowan v. State, App., 22 So.2d 
917, certiorari denied, Sup., 22 So. 
2d 919. 

'Ga.—Cannon v. State, 32 S,E.2d 124, 
71 Ga.App. 757. 


Minn,—State v. Oelschlager, 4 N.W. 
2d 102, 212 Minn. 485. 

17. Miss.—Good V. State, 40 So. 12, 
87 Miss. 495. 

Pa.—Commonwealth v. Smith, 16 Pa. 
Co. 644. 

33 C.J. p 766 note 31. 

Admissibility and weight and suffi¬ 
ciency of evidence to prove li¬ 
cense or lack of license see infra § 
364. 

18. Pa.—Commonwealth v. Holstine, 
19 A, 273, 132 Pa. 357. 

33 C.J. p 766 note 32. 

Evidence of knowledge or intent gen¬ 
erally see infra § 363. 

19. Miss.—Goode v. State, 40 So. 
12, 87 Miss. 495. 

Sale by druggist see supra § 350. 

20. Mass.—Commonwealth v. Davis, 
121 Mass. 352. 

33 C.J, p 766 note 34. 

21. S.D,—State v. Stone, 137 N.W. 
606, 30 S.D. 23. 

22. Ind,—^Dowell v. State, 101 N.E. 
816, 181 Ind. 68. 

23. Dak,—Elk Point v. Vaughn, 46 
N.W. 577, 1 Dak. 113. 

24. Mass.—Commonwealth v. Geary, 
15 N.E. 363, 146 Mass. 139. 

Pa.—Commonwealth v. Pefferman, 12 
Pa,Super. 202. 

33 C.J. p 766 note 39. 

Admissibility of evidence to sustain 
defense that accused was licensed 
see infra § 364 b. 
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25. Pa.—Commonwealth v. Opolka, 
69 Pa. Super. 230. 

26. Wyo.—Russell v. State, 116 P, 
451, 19 Wyo. 272. 

33 C.J. p 767 note 41. 

27. Wyo.—Russell v. State, supra. 

28. Tex.—Coleman v. State, 111 S. 
W. 1011, 53 Tex.Cr. 578. 

29. Tenn.—State v. Powell, 8 Lea 
164. 

30. Or.—State v. O’Donnell, 149 P. 
636, 77 Or. 116. 

Evidence of proprietorship general¬ 
ly see infra § 367. 

Admissibility of evidence of partic¬ 
ular matters of defense see infra 
§ 374 b. 

31. Tex.—Ramey v. State, Cr., 61 
S.W. 126. 

33 C.J. p 768 note 78. 

Evidence held sufficient 
To show selling or keeping open 

at prohibited time. 

Colo.—McClain v. People, 141 P.2d 
686. 110 Colo. 271. 

Conn.—State v, Boucher, 177 A. 383, 
119 Conn. 436. 

Ga.—Frazier v. State, 30 S.E.2d 349, 
71 Ga.App. 130. 

Minn.—State v. Wilson, 3 N.W.2d 
677, 212 Minn. 380—City of St. 
Paul V. St. Aubin, 275 N.W. 623, 
201 Minn. 208. 

Ohio.—Riehl v. State, 11 Ohio N.P., 
N.S., 81. 

Pa.—Commonwealth v, Ernesto, 
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or that, on the place being raided, many persons 
were observed to rush out by the back way;®^ or 
by evidence that persons who were seen to go into 
the place came out drunk^B or bringing bottles of 
liquor with them;^^ or by the testimony of a wit¬ 
ness that he bought liquor at the place and time 

alleged.35 

§ 353. - Soliciting or Taking Orders 

General rules of evidence apply In prosecutions for 
soliciting, taking, or receiving orders for Intoxicating 
liquors unlawfully. 

General rules of evidence have been applied in a 
prosecution for soliciting, taking, or receiving or¬ 
ders for intoxicating liquors unlawfully.3 6 

§ 354. -Transportation or Importation 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

In a prosecution for illegal transportation the burden 
of establishing the commission of the offense Is on the 
state; and mere possession of liquor does not create 
the presumption that the possessor transported it. 


In a prosecution for transporting intoxicating 
liquor in violation of law, the burden is on the state 
to establish the essential elements of the offense.37 
A personas possession of liquor does not create a 
presumption that he transported it.^^ 

b. Admissibility 

Transportation of intoxicating liquor In violation of 
law may be established by any legal testimony, whether 
direct or circumstantial, which in any manner tends to 
prove the allegation. 

Transportation of intoxicating liquor in violation 
of law may be established by any legal testimony, 
whether direct or circumstantial, which in any man¬ 
ner tends to prove the allegation.^9 So evidence is 
admissible in prosecutions of this nature to show 
the finding of liquor on accused’s premises,^® in his 
suit case,^i or on a horse that he had been riding 
the finding of cases or containers in his posses¬ 
sion the movements of the arresting officers 
the acts and declarations of accused at the time of 
his arrest the intoxication, at the time of the 
alleged transportation, of accused^ 5 qj. another oc¬ 
cupant of the vehicleand the condition of the 
vehicle allegedly involved in the transportation.'^^ 


Quar.Sess., 35 Berks Co. 221—^Ap¬ 
peal of Farr, Quar.Sess., 36 Luz. 
Leg’.Reg. 340. 

33 C.J. p 768 note 78 [d]. 

Evidence lield Insnfilclent 

To show selling, exposing for sale, 
or keeping open at prohibited time. 
—People V. Ryan, 195 N.E. 822, 267 
N.Y. 133, followed in People v. 
Grant, 196 N.E. 553, 267 N.Y. 508 
—33 C.J. p 768 note 78 [e]. 

32. Tenn.—^McKinney v. City of 
Nashville, 33 S.W. 724, 96 Tenn. 
79. 

33. Mass.—Commonwealth v. Leigh¬ 
ton, 6 N.E. 221, 140 Mass. 305. 

34. Mass.—Commonwealth v. Stev¬ 
ens, 26 N.E. 96, 153 Mass. 4. 

35. Tex.—^Herod v. State, 66 S.W. 
59, 41 Tex.Cr. 697. 

36. Evidence held tsnficient to sus¬ 
tain conviction 

Ga.—Graves v. State, 56 S.B. 72, 
127 Ga. 46. 

33 C.J. p 769 note 99. 

Evidence held insufficient to snstadn 
conviction 

Ga.—Wardjaw v. State, 77 S.E. 205, 
12 Ga.App. 361. 

37. Ala.—Benton v. State, 136 So. 
428, 24 Ala.App. 441. 

Va,—^King v. Commonwealth, 151 S. 
E. 164, 163 Va. 974. 

38. S.C.—State v. HUliard, 126 S.E. 
132, 129 S.C. 452. 

39. Tex.—Wilmering v. State, 272 S. 
W. 463, 100 Tex.Cr. 169. 


Evidence held admissible 

(1) To show that accused was car¬ 
rying a package.—Banks v. State, 
266 S.W. 553, 98 TexCr. 231. 

(2) To show that accused was 
armed at the time of the alleged 
transportation.—Odor«i v. State, 74 
S.W.2d 1000, 127 TexCr. 135. 

(3) To show that before accused 
was arrested with liquor in his pos¬ 
session near his car he had left an¬ 
other state in that car with liquor 
in his possession.—^Webb v. State, 
280 S.W. 791, 103 Tex.Cr. 377. 

(4) To show that shortly before 
his arrest accused was seen in a 
car of the same description as the 
one captured on the same road com¬ 
ing in the direction of the place of 
arrest.—Clark v. State, 126 So. 896, 
23 Ala.App. 467. 

(5) To show what the witness 
saw. smelled, and heard during a 
raid.—^McNeill v. State, 7 S.W.2d 
659, 110 TexCr. 499, rehearing de¬ 
nied 9 S.W.2d 333, 110 TexCr. 499. 

40. U.S.—Ciafirdini v. U. S., C.C.A. 

W.Va., 266 P. 471, certiorari denied 
41 S.Ct. 8. 254 U.S. 634, 65 L.Ed. 
449. 

Ark.—Noyes v. State, 256 S.W. 63, 
161 Ark. 340. 

Tex—Barnett v. State, 274 S.W. 615, 
101 Tex.Cr. 167. 

Evidence of ownership or possession 
of liquors and appliances gener¬ 
ally see infra § 366. 

Mash 

In a prosecution for transporting 
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equipment for making liquor, the 
finding of mash on the premises of 
one of the parties engaged in trans¬ 
portation of equipment In a condi¬ 
tion ready to be converted into liq¬ 
uor was a pertinent circumstance.— 
Hill V. State, 257 S.W. 262, 96 Tex 
Cr. 364. 

41. Tex—^Beasley v. State, 43 S.W. 
2d 100, 18 TexCr. 197. 

33 C.J. p 760 note 13. 

42. Tex—^Andrews v. State, 273 S. 
W. 668, 100 TexCr. 396, 663. 

43. Iowa.—State v. Campbell, 22S 
N.W. 22, 209 Iowa 519. 

Tex—Crowley v. State, 242 S.W. 
472, 92 TexCr. 103. 

44. Tex—Coleman v. State, 11 S.W. 
2d 794, 111 TexCr. 154—Tullos 

V. State, 268 S.W. 174, 99 TexCr, 
122 . 

45. Tex—Rees v. State, 278 S.W. 
451, 102 TexCr. 511. 

48. Ark.—Baker v. State, 22 S.W.2<I 
24, 180 Ark. 636. 

Tex.—^Manies v. State, 4 S.W.2d 549, 
110 TexCr. 176—Lsiake v. State, 
2 S.W.2d 227, 108 TexCr. 566— 
Goble V. State, 267 S.W. 722, 98 
TexCr. 656—^Yohner v. State, 247 
S.W. 533, 93 TexCr, 251. 

47. Tex—^Turman v. State, 274 S^ 

W. 593, 101 TexCr. 149. 

48. Tex—Ragsdale v. State, 72 S. 
W.2d 257, 126 TexCr. 538—Stalzea 
V. State, 24 S.W.2d 828, 114 TexCr. 
194. 
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Testimony concerning the finding of a bootlegging 
outfit on the porch of the house where accused 
lived with others, however, has been held incompe- 
tent.^9 Where accused is charged with transport¬ 
ing liquor into a restaurant, evidence showing that 
such liquor did not belong to the restaurant keeper 
is admissible.50 It is held that judicial records 
showing that the consignees had pleaded guilty to 
violations of the liquor laws are admissible in evi¬ 
dence but it is also held that accused is not en¬ 
titled to introduce evidence that the consignees had 
been tried and acquitted on a charge of violating 
the liquor law.52 In a prosecution for transporting 
liquor in an automobile, accused’s knowledge of the 
unlawful act being evident, the ownership of the 
car was inconsequential,53 On the question of ac¬ 
cused's having cause to believe that the liquors were 
intended to be sold in violation of law, it is compe¬ 
tent to show that the consignee was engaged in the 
business of liquor selling.^l Where, under the par¬ 
ticular statute, intent is not an element of the of¬ 
fense, evidence bearing thereon is not admissible.^® 
Evidence that a search warrant was issued for ac¬ 
cused’s home has been held inadmissible,^^ and the 
search warrant is inadmissible where there is no is¬ 
sue on which its contents are relevant.^^ 

General practice and business of accused. It may 
be shown that the particular transportation charged 


in the indictment was an incident of a general prac¬ 
tice and business of accused.^s So evidence is ad¬ 
missible to show the transportation by accused, a 
few days prior to the alleged offense, of liquor of 
the same brand and in the same sized bottles as the 
liquor in question to a place other than that where 
the liquor in question was found, 5 9 his receipt, on 
several occasions within a short time, of other con¬ 
siderable quantities of liquor, at the same railroad 
station, for transportation by him,^9 frequent deliv¬ 
eries by him of intoxicating liquors at the same 
place,®! an account kept by the seller of the liquor 
with accused in a fictitious name,'®2 and statements, 
relating to shipments, made and filed by a carrier 
with a county official as required by statute.®3 

Reputation of accused's house. Testimony that 
house of accused was generally reputed to be a 
place where intoxicating liquor was kept for sale is 
inadmissible in a prosecution of this character.®^ 

c. Weight and Sufficiency 

General rules apply in determining the weight and 
sufficiency of the evidence to warrant a conviction of 
unlawfully carrying, conveying, transporting, op Import¬ 
ing intoxicating liquor. 

General rules have been applied in determining 
the weight and sufficiency of the evidence to war¬ 
rant a conviction of unlawfully carrying, conveying, 
or transporting intoxicating liquor,®® or introducing 


40. Ala.—Chandler v. State, 125 So. 

791, 23 Ala.App. 376. 

6a Ark.—Mayfield v. State, 254 S. 
W. 841. 160 Ark. 474. 

51. Kan.—State v. Missouri Pac. R. 
Co.. 162 P. 777, 96 Kan. 609, Ann. 
Cas.l917A 612. 

52. Mass.—Commonwealth y. Wa^ 
ters, 11 Gray 81. - 

53. Tex.—Riddle v. State, 4 S.W. 
2d 56. 109 Tex.Cr. 258. 

54. Mass.—Commonwealth y. Harp¬ 
er, 13 N.B. 459, 145 Maas. 100. 

33 C.J. p 760 note 21. 

65. Okl.—-McGill v. State, 185 P. 
530. 16 Okl.Cr. 657. 

Admissibility of evidence of knowl¬ 
edge or intent generally see infra 
§ 363 c. 

68. Mo.—State y. King, 53 S.W.2d 
252, 331 Mo. 268. 

67. Tex.—Kitchens v. State, 10 S.W. 
2d 999, 111 Tex.Cr. 45. 

58. Tenn.—Stroud v. State, 17 S.W. 
2d 899, 159 Tenn. 263. 

59. Okl.—Schave v. State, 111 P. 
962, 4 Okl.Cr. 285. 

Ga Mass.—Commonwealth y, Com- 
meskey, 13 Allen 685—Common¬ 
wealth V. McConnell, 11 Gray 204. 

81. Mass.—Commonwealth v. Ciu:- 
rier, 42 N.E. 96, 164 Mass. 644. 


62. U.S.—Billingsley v. XJ. S., O.C. 
A.Mich.. 274 F. 86. certiorari de¬ 
nied 42 S.Ct. 168, 257 U.S. 656, 
66 L.Ed. 420. 

63. Kan.—State v. Missouri Pac. R. 
Co., 152 P. 777, 96 Kan. 609, Ann. 
Cas.l917A 612. 

64. Tex.—Wllmerfng y. State, 272 S. 
W. 463, 100 TexCr. 169. 

Admissibility of evidence as to char¬ 
acter and reputation of accused’s 
place generally see infra § 358. 

65. Eyidence held snfiioient 
(1) To support conviction. 

U.S.—Segurola v. U. S,, Puerto Rico. 
48 S.Ct. 77. 275 U.S. 106, 72 L.Ed. 
186—^Jones v. U. S., C.C.A.Okl., 131 
F.2d 639—Slappey v. U. S., C.C.A. 
Ga., 110 F.2d 528—Collins v. U. 
S., CC.A.Fla., 65 F.2d 545—Den¬ 
ton V. U. S., C.C.A.Tex., 63 F.2d 
353—Patterson v. U. S., C.C.A. 
Kan.. 62 F.2d 968—Burkis v. U. S.. 
C.C., 60 F.2d 452, certiorari de¬ 
nied 63 S.Ct. 117. 287 U.S. 656, 77 
L.Ed. 666, affirmed in part, C.C.A., 
Mabee v. U. S., 60 P.2d 209, and 
affirmed Strogan v. U. S., 60 P.2d 
483, certiorari denied 63 S.Ct 118, 
287 U.S. 667, 77 L.Ed. 667, and 53 
S.Ct 119, 287 U.S. 657, 77 L.Ed. 
567—Ritkofsky y. U. S., C.C.A.N. 
J., 60 F.2d 267—Doherty y. U. S., 
C.C.A.N.J., 56 F.2d 812—Irving v. 
U. S., C.C.A.Arlz., 63 F.2d 65— 
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Flynn v. U. S., C.C.A.IU., 50 F.2d 
1021—Hadley v. U. S., C.C.A.IU., 
60 P.2d 375—Salibo v. U. S., C.C. 
A.Tex., 46 F.2d 790. certiorari de¬ 
nied 61 S.Ct. 560, 283 U.S. 850, 
75 L.Ed. 1458—U. S. v. Radov, C. 
C.A.Pa.. 44 F.2d 155—Blanchard v. 

U. S., C.C.A.Tex.. 40 F.2d 904. cer¬ 
tiorari denied 61 S.Ct. 40, 282 U.S. 
86.5, 75 L.Ed. 765—Ferris v. U. S., 
C.C.A.Cal.. 40 F.2d 837—McMillan 

V. U. S., C.C.A.Okl.. 27 P.2d 94— 
Roberts v. U. S., C.C.A.Tex., 11 F. 
2d 606—Gay v. U. S., C.C.A.Wash., 
8 F.2d 219. 

Ala.—Selvage v. State, 196 So. 163, 
29 Ala.App, 371—Boyd v. State, 
195 So. 766, 29 Ala,App. 241, cei> 
tiorari denied 196 So. 767, 239 Ala. 
578—^Williamson v. State, 18 So. 
2d 742, 31 Ala.App. 360, certiorari 
denied 18 So.2d 744, 246 Ala. 58— 
Dotson y. State, 135 So. 159, 24 
Ala.App. 216, certiorari denied 135 
So, 160, 223 Ala. 229—Jarnigan v. 
State, 132 So. 48, 24 Ala.App. 163 
—Clark V. State, 126 So. 896, 23 
Ala.App. 467—^Elrod v. State, 126 
So. 188, 23 Ala.App. 412—Wells 
y. State, 123 So. 289, 23 Ala.App. 
234. 

Ariz.—Barton v. State, 223 P. 820, 26 
Ariz. 178. 

Ark.—^Hughes v. State, 189 S.W.2d 
713—Jones v. State. 73 S.W.2d 159, 
189 Ark. 825—^Titsworth y. City 
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of Mwia, 22 S.W.2d 1010, 180 Ark. 
823—Baker v. State. 22 S.W.2d 24, 
180 Ark. 636—Lawhorn v. State, 
20 S.W.2d 625, 180 Ark. 1167—Wal- 
bert V. State, 2 S.W.2d 17, 176 Ark. 
173—Chism v. State, 265 S.W. 525, 
167 Ark. 677—Herdison v. State, 
265 S.W. 84, 166 Ark. 33—Ply v. 
City of Ft. Smith, 264 S.W. 840, 

165 Ark. 392—Mayfield v. State, 
254 S.W. 841, 160 Ark. 474. 

Cal.—People v. Buchanan, 288 P. 

60, 106 Cal.App.Supp. 765. 

Ga.—Bentley v. State, 28 S.E.2d 660, 
70 Ga.App. 490—Hall v. State, 19 
S.E.2d 40, 66 Ga.App. 656—Pugh 
V. State, 13 S.E.2d 46, 64 Ga.App. 
299—Lewis v. State, 194 S.E. 831, 
57 Ga.App. 162—^Wooten v. State, 
170 S.E. 392, 47 Ga.App. 301— 
Hoffman v. State, 156 S.E. 282, 42 
Ga.App. 370—Bearden v. State, 139 
S.E. 81, 37 Ga.App. 155. 

Jnd.—Marovich v. State, 173 N.E.. 
326, 202 Ind. 274—Grose v. State, 
170 N.E. 848, 201 Ind. 628—Greer 
V. State. 168 N.E. 681, 201 Ind. 

386—De Long v. State, 168 N.E. 
22, 201 Ind. 302—Foreman v. State, 
167 N.E. 125, 201 Ind. 224—Wiley 
V. State, 165 N.E. 313, 200 Ind. 

572—^Allgaier v. State, 164 N.E. 
315, 200 Ind. 683—Chandsie v. 

State, 163 N.E. 266, 200 Ind. 493— 
Lowery v. State, 156 N.E. 161, 
199 Ind. 180—Dafoff v. State, 153 
N.E. 398, 198 Ind. 701, rehearing 
denied 154 N.E. 668, 198 Ind. 701 
—Pullen V. State, 151 N.E. 616, 

198 Ind. 407—Murphy v. State, 151 
N.E. 97, 197 Ind. 360—Burnett 

V. State, 150 N.E. 765, 198 Ind. 20 
—Berry v. State, 160 N.E. 316, 197 
Ind. 212—Budreau v. State, 149 N. 
E. 442, 197 Ind. 8—Jameson v. 
State, 149 N.E. 61, 196 Ind. 483— 
Simpson v. State, 149 N.E. 50, 196 
Ind. 499—Guetling v. State, 148 

N.E. 146, 196 Ind. 643, rehearing 
denied 148 N.E. 927, 196 Ind. 643 
—Berry v. State, 148 N.E. 143. 196 
Ind, 258—Haverstick v. State, 147 
N.E. 625, 196 Ind. 145—Lowery v. 
State, 147 N.E. 151, 196 Ind. 316, 
rehearing denied 148 N.E. 197, 196 
Ind. 316—Thomas v. State, 146 
N.E. 850, 196 Ind. 234—Winter v. 
State, 145 N.E. 567, 195 Ind. 664 
—Payne v. State, 143 N.E. 283, 
194 Ind. 438—Reynolds v. State, 
167 N.E. 544, 90 Ind.App. 44—Rob¬ 
ertson V. State, 167 N.E. 667, 89 
Ind.App. 576—Chowning v. State, 

166 N.E. 544, 89 Ind.App. 421— 
Strathmann v. State, 166 N.E. 290, 
89 Ind.App. 312—Toth v. State, 165 
N.E. 779, 89 Ind.App. 110. 

Iowa.—State v. Korbel, 284 N.W. 458, 
226 Iowa 676—State v. Anderson, 
247 N.W. 306, 216 Iowa 887—State 
V. Near, 243 N.W. 519, 214 Iowa 
1083. 

Kan.—State v. Klein, 117 P.2d 575, 
154 Kan. 165—State v. Brearley, 
46 P.2d 872, 142 Kan. 348—State 
V. Hall, 26 P.2d 265, 138 Kan. 460 

48 C.J.S.—33 


—State V. Colfax. 291 P. 949, 131 
Kan. 262—State v. Lyons, 243 P. 
265, 120 Kan. 314—State v. Hath- 
orn, 241 P. 114, 119 Kan. 873. 

Ky.—^Westfall v. Commonwealth, 15 
S.W.2d 467, 228 Ky. 587—Myers v. 
Commonwealth, 278 S.W. 620, 212 
Ky. 245—^^Veaver v. Common¬ 
wealth, 277 S.W. 1021, 211 Ky. 723 
—^Hays V. Commonwealth, 265 S. 
W. 6, 204 Ky. 671—Burchett v. 
Commonwealth, 264 S.W. 1066, 204 
Ky. 454—Banks v. Commonwealth, 
261 S.W. 20, 202 Ky. €61—Cassady 

V. Commonwealth, 257 S.W. 721, 

201 Ky. 540—^Hatfield v. Common¬ 
wealth. 254 S.W. 914, 200 Ky. 264 
—Huddleston v. Commonwealth, 
254 S.W. 893, 200 Ky. 334—Cau¬ 
dill V. Commonwealth, 254 S.W. 
745, 200 Ky. 251—Mattingly v. 

Commonwealth, 251 S.W. 953, 199 
Ky. 724. 

Mich.—People v. Smith, 229 N.W. 
473, 250 Mich. 75—People v. Ver 
Planck, 204 N.W. 83, 231 Mich. 
340. 

Minn.—City of Duluth v. Verdi. 243 
N.W. 394, 186 Minn. 393—State v. 
Koolich, 242 N.W. 379, 185 Minn. 
654—State v. Murphy, 232 N.W. 
335, 181 Minn. 303, 71 A.L.R. 66— 
State V. Groene, 228 N.W. 615, 
179 Minn. 187—State v. Pries, 211 
N.W. 310, 169 Minn. 320—State v. 
Dattalo, 209 N.W. 903, 168 Minn. 
129—State v. La Due, 205 N.W. 
450, 164 Minn. 499. 

Miss.—Carr v. State, 192 So. 569, 
187 Miss. 535. 

Mo.—State v. Harlow, 37 S.W.2d 419, 
327 Mo. 231—State v. Clark, 33 
S.W.2d 890—State v. Austin, 29 S. 

W. 2d 686—State v. Dalton, 23 S.W. 
2d 1—State v. Harris, 22 S.W.2d 
1050, 324 Mo. 139—State v. Hardin, 
21 S.W.2d 758, 324 Mo. 28—State 
V. Perkins, 18 S.W.2d 6—State v. 
Miller, 12 S.W.2d 39—State v. 
Bailey, 8 S.W.2d 57, 320 Mo. 271— 
State V. McGhmis, 7 S.W.2d 259, 
320 Mo. 228—State v. Wheeler, 2 
S.W.2d 777, 318 Mo. 1173—State v. 
Smith, 1 S.W.2d 142—State v. 
Steelman, 300 S.W. 743, 318 Mo. 
628—State v. Lambert, 300 S.W. 
707, 318 Mo. 705—State v. Connor, 
300 S.W. 685, 318 Mo. 592—State 
V. Thompson, 289 S.W. 648—State 
V. Bennett, 270 S.W, 295. 

N.J.—State V. Cannizzaro, 40 A.2d 
628, 132 N.J.Law 394, reversed on 
other grounds 44 A.2d 354. 
N.C.—State v. Gordon, 30 S.E.2d 43, 
224 N.C. 304—State v. Rhyne, 147 
S.E. 742, 197 N.C. 146. 

Okl.—^Weaver v. State, Cr., 154 P.2d 
585—Harrison v. State, 140 P.2d 
247, 77 Okl.Cr. 158—Standerfer v. 
State, 128 P.2d 238, 75 Okl.Cr. 15 
—Sims V. State, 121 P.2d 317, 
73 Okl.Cr. 321—Hammonds v. 
State, 120 P.2d 376, 73 OkLCr. 287 
—Hatley v. State, 113 P.2d 396, 
72 Okl.Cr. 69—^McAfee v. State, 
104 P.2d 979, 70 Okl.Cr. 116— 
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Stokes V. State, 86 P.2d 642, 65 
Okl.Cr. 326—Slurrow v. State, 64 
P.2d 343, 60 Okl.Cr. 288—Strategier 
V. State, 32 P.2d 1054, 56 Okl.Cr. 
11—Winiger v. State. 32 P.2d 952, 
56 Okl.Cr. 20—Spinden v. State, 
25 P.2d 800. 55 Okl.Cr. 108—Whit¬ 
worth V. State, 13 P.2d 216, 54 Okl. 
Cr. 1—Wells V. State. 6 P.2d 841, 
52 Okl.Cr. 445—Noblin v. State, 
6 P.2d 187, 52 Okl.Cr. 390—Bot¬ 
toms V. State, 3 P.2d 458, 52 Okl. 
Cr. 144—Langley v. State, 2 P.2d 
604, 52 Okl.Cr. 93—Stone v. State, 
2 P.2d 602. 52 Okl.Cr. 13—Moore 
V. State. 1 P.2d 813, 51 Okl.Cr. 

411—Mobbs V. State. 298 P. 306, 
60 Okl.Cr. 385—Smith v. State, 295 
P. 625, 50 Okl.Cr. 40—Jones v. 
State, 294 P. 210, 49 Okl.Cr. 318 
—Gulley V. State, 293 P. 1113, 49 
Okl.Cr. 254—Knopp v. State, 292 
P. 883, 49 Okl.Cr. 112—Leathers 
V. State, 291 P. 138, 48 Okl.Cr. 

273—Coatney v. State, 290 P. 932, 
48 Okl.Cr. 316—^\^arner v. State, 
288 P. 998, 48 Okl.Cr. 9—Rhodes 
V. State, 287 P. 812, 46 Okl.Cr. 219 
—Sutton V. State. 287 P. 727, 47 
Okl.Cr. 97—Doughty v. State, 283 
P. 1032, 46 Okl.Cr. 83—Davis v. 
State, 282 P. 477. 45 Okl.Cr. 189— 
Triplett v. State, 282 P. 179, 45 
OkLCr. 113—Latham v. State, 281 
P. 823, 45 Okl.Cr. 143—Pearson v. 
State, 279 P. 700, 44 Okl.Cr. 19— 
Pack V. State, 279 P. 698, 43 Okl. 
Cr. 424—Bailey v. State, 279 P. 
914. 44 Okl.Cr. 95—Miller v. State, 
278 P. 403, 43 Okl.Cr. 301—Now¬ 
lin v. State, 278 P. 398, 43 OkLCr. 
305, followed in Rumbaugh v. 
State, 278 P. 399, 43 OkLCr. 304— 
Wiehn v. State, 277 P. 263, 43 Okl. 
Cr. 62—Russ v. State, 277 P. 250, 
43 OkLCr. 125—Lowry v. State, 276 
P. 513, 42 OkLCr. 326—Warner v. 
State, 269 P. 608, 40 OkLCr, 411 
—Beans v. State, 268 P. 322, 40 
OkLCr. 277—Murry v. State, 267 P. 
1057, 40 Okl.Cr. 216—Hutchinson 
V. State, 267 P. 284, 40 Okl.Cr. 86 
—Willingham v. State, 265 P. 772, 
39 OkLCr. 374—Parnell v. State, 
265 P. 660, 39 OkLCr. 361—Hooks 
V, Statf, 264 P. 640, 39 OkLCr. 200 
—Jones V. State, 264 P. 638, 39 
OkLCr. 195—Kirk v. State, 263 
P. 169, 39 OkLCr. 47—Meier v. 
State, 263 P. 165, 39 Okl.Cr. 104— 
Butts V. State, 260 P. 1069, 38 Okl. 
Cr. 312—Jay v. State, 258 P. 1060, 
37 OkLCr. 425—Burns v. State, 258 
P. 926, 37 Okl.Cr. 434—Vineyard 
V. State, 256 P. 65, 37 Okl.Cr. 53 
—Goldsberry v. State, 252 P. 1115, 
36 OkLCr. 171—Lytton v. State, 
250 P. 538, 34 Okl.Cr. 440—Howe 
V. State, 249 P. 166, 36 OkLCr. 155 
—Barnett v. State, 249 P. 165, 35 
Okl.Cr. 86—^Blasingame v. State, 
246 P. 890, 34 Okl.Cr. 308—Cantley 
V. State, 246 P. 883, 34 Okl.Cr. 
343—Tolbert v. State, 245 P. 669, 
34 Okl.Cr. 110—Lacefield v. State, 
245 P. 70, 84 OkLCr. 162—Panther 



§ 354 


INTOXICATING LIQUORS 


48 C.J.S. 


V. state, 244 P. 82^ 84 Olcl.Cr. 18 
—Speaks v. State, 244 P. 51, 33 
Okl.Cr. 426—Gibson v. State, 243 
P. 986, 33 OklCr. 287—Gabler v. 
State, 243 P. 983, 33 Okl.Cr. 390 
—^Frazier v. State, 241 P. 1109, 33 
Okl.Cr. 61—Hicks v. State, 240 P. 
1088, 32 Okl.Cr. 399—Glass v. 
State, 240 P. 752, 32 Okl.Cr. 250— 
Fisher v. State, 240 P. 655, 32 
Okl.Cr. 146—Murray v. State, 240 
P. 146, 32 Okl.Cr. 128—Curtion v. 
State, 240 P. 142, 32 Okl.Cr. 129— 
Goodner v. State, 239 P. 928, 32 
Okl.Cr. 192—McKennon v. State, 
239 P. 680, 31 Okl.Cr. 410—Soder- 
berg V. State, 237 P. 467, 31 Okl.Cr. 
88—Castleberry v. State, 23$ P. 
910, 31 Okl.Cr. 48—Qualls v. State, 
236 P. 446, 31 Okl.Cr. 14—Spears 
V. State, 236 P. 446, 31 Okl.Cr. 3— 
Brooks V. State, 235 P. 560, 30 Okl. 
Cr. 216—O’QuIn v. State, 235 P. 
247, 30 Okl.Cr. 87—Reynolds v. 
State. 234 P. 666. 29 Okl.Cr. 427 
—Holt V. State. 234 P. 368, 29 
Okl.Cr. 425—Kinney v. State. 233 
P. 246, 29 Okl.Cr. 338—Wise v. 
State. 230 P. 930, 28 Okl.Cr. 324 
—Simmons v. State, 230 P. 767, 
28 Okl.Cr. 329—Thompson v. State, 
227 P. 892, 27 Okl.Cr. 309—Boyle 

V. State. 226 P. 389. 27 Okl.Cr. 
196—^Wilkerson v. State, 226 P. 
113, 27 Okl.Cr, 189. 

Pa.—Commonwealth v. Schambers, 
161 A. 624, 105 Pa.Super. 467— 
Commonwealth v. Hendrle, 97 Pa. 
Super. 328—Commonwealth v. 
Jones, 89 Pa.Super. 219—Common¬ 
wealth V. Basso, 87 Pa Super. 50 
—Commonwealth v. Amato, 82 Pa. 
Super. 149—'Commonwealth v. 
Klein & Goodsteln, 81 PaSuper. 
551. 

S.C.—State V. Martin, 162 S.E. 738, 
155 S.C. 495—State v. Harrell. 140 
S.E. 258, 142 S.C. 24—State v. Ha- 
bel. 132 S.E. 838, 134 S.C. 386. 
S.D.—State v. Turner, 221 N.W. 253, 
63 S.D. 528—State v. Turner, 221 
N.W. 251, 53 S.D. 523—State v. 
Burns, 195 N.W. 445, 46 S.D. 579. 
Tenn.—Erby v. State, 184 S.W.2d 14, 
181 Tenn. 647—Fuqua v. State, 130 
S.W.2d 125, 175 Tenn. • 11—Arm¬ 
strong V. State, 265 S.W. 672, 150 
Tenn. 416. 

Tex.—^Anderson v. State, Cr., 181 S. 

W. 2d 78—Fogle v. State, 111 S.W. 

2d 246, 133 Tex.Cr. 312—King v. 
State, 74 S.W.2d 1029, 127 Tex.Cr. 
1029—Ragsdale v. State, 72 S.W. 
2d 257, 126 Tex.Cr. 538—Betts v. 
State, 70 S.W.2d 722, 126 Tex.Cr. 
235—Johnson v. State, 70 S.W.2d 
152, 126 Tex.Cr. 120—Lovell v. 

State, 60 S.W.2d 208, 123 Tex.Cr. 

619—Shannon v. State, 59 S.W.2d 
142, 123 Tex.Cr. 521—Maxwell v. 
State, 58 S.W.2d 822, 123 Tex.Cr. 

391—Howie V. State, 55 S.W.2d 
'838, 122 Tex.Cr. 445—Corley v. 

State, 53 S.W. 2d 46, 121 Tex.Cr. 

160—Ward v. State, 50 S.W. 2d 
1103, 121 Tex.Cr. 244—^Landrum v. 


State, Cr., 49 S.W.'2d 769—Yance ▼. 
State, 45 S.W.2d 620. 119 Tex.Cr. 
324—Colvin v. State, 43 S.W.2d 
934, 119 Tex.Cr. 197—Whaley v. 

State, 43 S.W.2d 602. 119 Tex.Cr. 
337—Coleman v. State, 42 S.W.2d 
1019, 113 Tex.Cr. 216—^Wheeler v. 
State, 42 S.W.2d 69. 118 Tex.Cr. 
358—Sadler v. State, 40 S.W.2d 91. 
118 Tex.Cr. 318—Harbert v. State, 
38 S.W,2d 58.5, 118 Tex.Cr. 272— 
Burnell v. State, 3‘7 S.W.2d 1021 
(second case), 118 Tex.Cr. 210— 
Castanon v. State, 36 S.W.2d 170, 
117 Tex.Cr. 148—^McCown v. State, 
35 S.W.2d 712, 117 Tex.Cr. 241— 
McKinley v. State, 35 S.W.2d 148, 
117 Tex.Cr. 243—Bolt v. State. 34 
S.W.2d 880, 116 Tex.Cr. 161—Koel- 
der V. State, 34 S.W.2d 611, 116 
Tex.Cr. 237—Rasberry v. State, 31 
S.W.2d 439, 116 Tex.Cr. 288—But¬ 
ler V. State, 29 S.W.2d 769, 115 
Tex.Cr. 476—Rocha v. State, 27 S. 
W.2d 823, 115 Tex.Cr. 342—Ellerd 
V. State. 27 S.W.2d 183, 115 Tex. 
Cr. 551—Jones v. State, 27 S.W.2d 
180, 115 Tex.Cr. 543—Crausby v. 
State, 26 S.W.2d '246. 115 Tex.Cr. 
441—Burkhart v. State, 26 S.W. 
2d 238. 114 Tex.Cr. 462—King v. 
State, 25 S.W.2d 619, 114 Tex.Cr. 
354—Florez v. State, 23 S.W.2d 
1115, 114 Tex.Cr, 1-81—Nuben v. 
State, 21 S.W.2d 1061, 113 Tex.Cr. 
597—Hendricks v. State, 21 S.W.2d 
508, 113 Tex.Cr. 288—Graves v. 
State, Cr., 20 S.W.2d 769—Salinas 
v. State, 18 S.W.2d 663, 113 Tex. 
Cr. 142—Phoenix v. State, 17 S.W. 
2d 829, 112 Tex.Cr. 491—McDaniel 

V. State, 17 S.W.2d 821, 112 Tex. 
Cr. 498—Bloxom v. State, 16 S.W. 
2d 1098, 112 Tex.Cr. 341—Brook¬ 
shire V. State, 16 S.W.2d 1082, 112 
Tex.Cr. 352—Davis v. State, 13 S. 

W. 2d 840, 111 Tex.Cr. 651—Owens 
v. State, 13 S.W.2d 837, 112 Tex.Cr. 
1—LiOgue V. State, 13 S.W.2d 379, 
111 Tex.Cr. 618—Fowler v. State, 
12 S.W.2d 1035, 111 Tex,Cr. 352— 
Frazer v. State, 12 S.W.2d 1031, 111 
Tex.Cr. 361—Johnson v. State, Cr., 
12 S.W.2d 1023—O’Neal v. State, 
12 S.W.2d 800, 111 Tex.Cr. 315— 
Douglas V. State. 12 S.W.2d 563, 
111 Tex,Cr. 262—Coleman v. State, 

II S.W.2d 794, 111 Tex.Cr. 262— 
Rangley v. State, 10 S.W.2d 996, 

III Tex.Cr. 32—Pirtle v. State, 10 

S.W.2d 664, 110 Tex.Cr. 3’95—Mel¬ 
ton V. State, 10 S.W.2d 384, 110 
Tex.Cr. 439—McCoppy v. State, 9 
S.W.2d 740, 110 Tex.Cr. 569—Jones 
V. State, 9 S.W.2d 347, 110 Tex.Cr. 
642—Montague v. State, 9 S.W.2d 
341, 110 Tex.Cr. 471—Webb v. 

State, 8 S.W.2d 165, 110 Tex.Cr. 230 
—McNeill V, State, 7 S.W.2d 559, 
110 Tex.Cr, 499, rehearing denied 
9 S.W.2d 333, 110 Tex.Cr. 499— 
Thompson v. State, 7 S.W.2d 558, 
110 Tex.Cr. 359—Levine v. State, 
4 S.W.-2d 553, 109 Tex.Cr. 331— 
Riddle v. State, 4 S.W.2d 56, 109 

514 


Tex.C?r. 258—Hubbard v. State, 4 
S.W.2d 41, 109 Tex.Cr. 298—Black¬ 
mon V. State. 3 S.'W.2d -SOe, 109 
Tex.Cr. 190—Asher v. State, 300 S. 
W. 944, 108 Tex.Cr. 263—^Hunter v. 
State, 300 S.W. 63, 108 Tex.Cr. 337 
—Romero v. State, 299 S.W. 904, 
108 Tex.Cr. 240—Blakeley v. State, 
295 S.W. 1097, 107 Tex.Cr. 404— 
Wylie V. State, 291 S.W. 233, 106 
Tex.Cr. 95—Manriques v. State, 
Cr., 291 S.W. 231—Mendosa v. 
State, 290 S.W. 1100, 106 Tex.Cr. 
127—Franco v. State, 287 S.W. 272, 
105 Tex.Cr. 191—Johnson v. State, 
283 S.W. 809, 104 Tex Cr. 312— 
Roach V. State, 283 S.W. 790, 104 
Tex.Cr. 281—Pitts v. State, 282 S. 
W. 216, 103 Tex.Cr. 542—McGee v. 
State, 281 S.W. 1052, 103 Tex.Cr. 
654—Deaver v. State, 281 S.W. 861, 
103 Tex.Cr. 575—Webb v. State, 
280 S.W. 791, 103 Tex.Cr. 377— 
Jones V. State, 280 S.W. 588, 103 
Tex.Cr. 282—^Humphreys v. State, 
27*8 S.W. 846, 102 Tex.Cr. 563— 
Kelly v. State, 278 S.W. 449, 102 
Tex.Cr. 395—Brown v. State, 278 S. 
W. 436, 102 Tex.Cr. 522—Ames v. 
State, 277 S.W. 661, 102 Tex.Cr. 190 
—Riojas V. State, 277 S.W. 640, 
•102 Tex.Cr. 258—Smith v. State, 
276 S.W. 924, 101 Tex.Cr. 615— 

Anderson v. State, 276 S.W. 906 
101 Tex.Cr. 645—Cantu v. State, 
276 S.W. 432, 101 Tex.Cr. 386— 

Wood V. State, 276 S.W. 286, 101 

TexCr. 430—^Winters v. State, *275 
S.W. 1015, 101 Tex.Cr. 276—Tro v. 
State, 274 S.W. 634, 101 Tex.Cr. 
185—03neal v. State, 272 S.W. 784, 
100 Tex.Cr. 281—Jerman v. State, 
272 S.W. 449, 100 Tex.Cr. 165— 

Smalley v. State, 271 S.W. 909, 100 
Tex.Cr. 128—Murray v. State, 270 
S.W. 1030, 99 Tex.Cr. 609—Johnson 
V. State, 270 S.W. 167, 99 Tex.Cr. 
480—Perez v. State, 268 S.W. 962, 
99 Tex.Cr. 489—Burge v. State, 268 
S.W. 959, 99 Tex.Cr. 156—Tullos v. 
State, 268 S.W. 174, 99 Tex.Cr. 122 
—Traylor v. State, 266 S.W. 150, 
98 Tex.Cr. 402—^Waterhouse v. 
State, 265 S.W. 658, 98 Tex.Cr. 255 
—Banks v. State, 265 S.W. 553, 
Tex.Cr. 231—^Wheeler v. State, 261 
S.W. 589, 97 Tex.Cr. 352—Guynes 
V. State, 260 S.W. 193, 96 Tex.Cr. 
650—Haunon v. State, 259 S.W. 
1083, 96 Tex.Cr. 660—Lamb v. 

State, 255 S.W. 424, 95 Tex.Cr. 457 
—Prescott V. State, 254 S.W. 1119, 
95 Tex.Cr. 412—Johnson v. State, 
254 S.W. 1118, 95 Tex.Cr. 303— 
Copello V. State, 254 S.W. 973, 95 
Tex.Cr. 306—Ramsey v. State, 250 
S.W. 674, 94 Tex.Cr, 429—Hull v. 
•State, 249 S.W. 1061, 94 Tex.Cr. 
137—Maynard v. State, 249 S.W. 
473, 93 Tex.Cr. 580. 

Ya.—^Keeton v. Commonwealth, 148 
S.E. 783, 15*2 Ya. 1036—Timmons v. 
Commonwealth, 141 S.E. 125, 149 
Va. 464—Hall v. Commonwealth, 
130 S.E. 416, 143 Ya. 654—Burner 
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intoxicating liquor into the country,®® state,®'^ or j a city,®® or receiving them for delivery,®^ or from 


V. Commonwealth, 125 S.E. 324, 140 
Va. 508. 

Wash.—State v. Pielow, 251 P. 686, 
141 Wash, 302. 

W.Va.—State v. Chase, 145 S E. 751, 
106 W.Va. 414—State v. Bragg, 141 
S.E. 400, 105 W.Va. 36—State v. 
Knight. 117 S.E. 783, 94 W.Va. 150. 
33 C.J. p 759 note 98 [a]. 

(2) To sustain charge of illegal 
transportation with regard to some 
of the persons accused. 

U.S.—Matteis v. U. S., C.C.A.Ill., 57 
P.2d 999—Norris v. U. S., C.C.A.N. 
!>., 49 F.2d 856, certiorari denied 
52 S.Ct. 17, 284 U.S. 633, 76 L.Ed. 
539—Stafford v. U. S., C.C.A.Ky., 
300 F. 537. 

Okl.—Ferguson v. State, 233 P, 497, 
29 Okl.Cr. 238. 

Svidence held Insufficient 
To support conviction. 

U.S.—Williams v. U. S., C.C.A.Okl„ 
66 F.2d 868—Hogan v. U. S., C.C. 
A.La., 54 F.2d 924. rehearing grant¬ 
ed in part 50 F.2d 1078. certiorari 
denied 52 S.Ct. 42, 284 U.S. 668, 76 
iL.Ed. 585—Blanchard v. U. S., C.C. 
A.Tex., 40 F.2d 904, certiorari de¬ 
nied 51 S.Ct. 40, 2*82 U.S. '865, 75 
L,.Ed. 765—Broens v. U. S., C.C.A. 
Tenn., 290 P. 809. 

Ala.—Rungan v. State, 145 Bo. 171, 
•25 Ala.App. 287. 

Ark.—Lauber v. City of Fayetteville, 
42 S.W.2d 377, 184 Ark. 1194. 

Ga.—Young v. State, 132 S.E. 463, 
35 Ga.App. 193. 

Ind.—Thomas v. State, 163 N.E, 593, 
200 Ind. 372—Johnson v. State, 155 
N.E. 196, 199 Ind. 73—^Wrench v. 
State, 152 N.E. 274, 198 Ind. 61— 
Marsh v. State, 150 N.E. 773, 197 
Ind. 251—Welch v. State, 150 N.E. 
761, 197 Ind. 258—Burnett v. State, 
149 N.E. 440, 196 Ind. 681—Dress¬ 
ier V. State, 141 N.E. 801, 194 Ind. 
8—Howard v. State, 141 N.E. 341, 
193 Ind. 599. 

Iowa.—State v. Wyatt, 222 N.W, 867, 
•207 Iowa 322—State v. Corey, 218 
N.W. 957, 205 Iowa 1042—State v. 
Duskin, 210 N.W. 421, 202 Iowa 
425. 

Kan.—State v. Williams, 4 P.2d 453, 
134 Kan. 133, reversed on other 
grounds 10 P.2d 1080, 135 Kan. 263. 
Ky.—Taylor v. Commonwealth, 289 S. 

W. 285, 217 Ky. 278—Rush v. Com¬ 
monwealth, 266 S.W. 1046, 206 Ky. 
206. 

Minn.—State v. Novak, 233 N.W. 309, 
181 Minn. 574. 

Mo.—State V. Randolph, 34 S.W. 2d 
56, 326 Mo. 1034—State v. Vinson, 
22 S.W.2d 779—State v. Eklof, 11 
S.W.2d 1033, 321 Mo. 648—State v. 
Peters, 6 S.W.2d 838—State v. 
Stewart, 289 S.W. 934—State v. 
Bounds, 262 S.W. 411, 216 Mo.App. 
236. 


N.C.—State v. Johnson, 154 S.E. 730, 
199 N.C. 429. 

Okl.—Tucker v. State, 71 P.2d 1092. 
62 Okl.Cr. 406—Lee v. State, 70 P. 
2d 1111, 62 Okl.Cr. 204—Banker v. 
State, 66 P.2d 955. 61 Okl.Cr. 169— 
Seiver v. State, 60 P.2d 403, 59 
Okl.Cr. 368—Galligan v. State, 42 
P.2d 550, 57 Okl.Cr. 13—Smith v. 
State, 289 P. 792. 48 Okl.Cr. 115— 
Wicker v. State, 288 P. 398. 47 Okl. 
Cr. 358—Paden v. State, 283 P. 588, 
45 Okl.Cr. 378—Slayton v. State, 
283 P. 258, 45 Okl.Cr. 283—Da- 
mond V. State, 271 P. 951, 41 Okl. 
Cr. 140—Welch v. State, 271 P. 
172, 41 Okl.Cr. 207—McCollum v. 
State, 270 P. 341, 41 Okl.Cr. 79— 
McKinney v. State, 269 P. 321. 40 
OkLCr. 357—Walker v. State, 268 
P. 311, 40 Okl.Cr. 284—Steward v. 
State, 267 P. 2-80, 40 Okl.Cr. 78— 
Bogard v. State, 266 P. 517, 40 Okl. 
Cr. 12—Wallace v. State, 264 P. 
924, 39 Okl.Cr. 307—Buffington v. 
State, 262 P. 699, 3*8 Okl.Cr. 427— 
Adams v. State. 259 P. 665, 38 O'*!. 
Cr. 173—Davis v. State, 259 P. 172, 
38 Okl.Cr. 39—Dean v. State, 258 P. 
812, 37 Okl.Cr. 396—Vassar v. 

State, 263 P. 517. 36 Okl.Cr. 223— 
Smith V. State. 246 P. 661, 34 Okl. 
Cr. 293—^Drake v. State, 242 P. 
286, 33 Okl.Cr. 42—Burke v. State, 
241 P. 829, 33 Okl Cr. 1—Young¬ 
blood V, State, 240 P. 1100, 32 Okl. 
Cr. 336—Brennan v. State, 240 P. 
1084, 32 Okl.Cr. 284—Aycock v. 

State, 240 P. 1081, 32 Okl.Cr. 302— 
La Grone v. State. 239 P. 938. 32 
Okl.Cr. 45—Collins v. State, 237 P. 
865, 31 Okl.Cr. 187—Martin v. 

State, 232 P. 966, 29 OkLCr. 136— 
Sherman v. State, 228 P. 1110, 28 
OkLCr. 117—Harper v. State, 228 
P. 613, -27 OkLCr. 427—Copes v. 
State, 228 P. 533, 27 OkLCr. 436— 
Boswell V. State, 223 P. 208, 26 
OkLCr. 193—Klein v. State, 223 P. 
201, 26 OkLCr. 173—Barron v. 

State, 221 P. 117, 25 OkLCr. 413— 
Steward v. State, 219 P. 960, 25 
OkLCr. 209—Bohan nan v. State, 
215 P. 1078, 24 OklCr. 103. 

S.C,—State V. Fowler, 150 S.E. 6-82, 
153 S.C. 177. 

S.D.—State v. Jackson, 250 N.W. 65, 
61 S.D. 499. 

Tenn,—Looney v. State, 1 S.W.2d 
782, 156 Tenn. 337. 

Tex.—Fields v. State, 174 S.W.2d 
733, 146 Tex.Cr. 313—Reed v. State, 
144 S.W.2d '268. 140 Tex.Cr. 243— 
Humphreys v. State, 99 S.W.2d 
600, 131 Tex.Cr, 383—^Hammers v. 
State, 69 S.W.2d 162, 123 Tex.Cr. 
383—Payne v. State, 46 S.W.2d 316, 
120 Tex.Cr. 230—Gregory v. State, 
45 S.W.2d 975, 119 Tex.Cr. 233— 
Minnix v. State, 43 S.W.2d 587, 119 
Tex.Cr. 296—Conner v. State, 38 
S.W.2d 84, 118 Tex.Cr. 230—Tier¬ 
ney V. State, 10 S.W.2d 1001, 111 
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Tex.Cr. 52—Murphey v. State, 5 S. 
W.2d 988. 109 Tex.Cr. 524—Meyer 
V. State, 279 S.W. 460, 102 Tex.Cr. 
615—Riddle v. State, 272 S.W. 165. 
100 Tex.Cr. 687—Davis v. State, 
269 S.W. 1114, 99 Tex Cr. 349— 
Ponton V. State, 268 S.W. 155, 99 
Tex.Cr. 93—Galbreath v. State, 263 
S.W. 922, 98 Tex.Cr. 80. 

Va.—^V^orsham v. Commonwealth, 34 
S.E.2d 234, 184 Va. 192—Johnson v. 
Commonwealth, 190 S.E. 328, 168 
Va. 685—O’Brien v. Common¬ 
wealth, 1-83 S E. 22S, 165 Va. 870 
—Dixon V. Commonv/ealth, 173 S. 
E. 521, 162 Va. 79S—Ramey v. 

Commonwealth, 133 S.E. 755, 145 
Va. 848—Wonzer v. Common¬ 
wealth. 128 SE. 444, 142 Va. 673— 
Nettles V. Commonwealth, 122 S. 

E. Ill, 138 Va. SrO. 

33 C.J. p 759 note 98 Cbl. 

Probable cause for seizure 

In prosecution for transportation 
of liquor, where evidence fully es¬ 
tablished probable cause for seizure 
without warrant of liquor involved, 
fact that evidence adduced on the 
motion of those accused made before 
trial for delivery to them of such 
liquor did not show probable cause 
for its seizure does not warrant re¬ 
versal of conviction.—Cairoll v. U. 

5.. Mich., 45 S.Ct. 280, 267 U.S. 132, 
69 L.Ed. 543. 39 AL.R. 790. 

66. Evidence held insufficient 

To establish that liquors were 
brought into country.—Romano v. U. 

5., C.C.A.N.Y., 9 F.2d 522. 

67. U.S.—Dolloff v. U. S., C.C.A.MO., 
121 P.2d 157, certiorari denied 62 
S.Ct. 108, 314 U.S. 626. 86 L.Ed. 
503, rehearing denied 62 S.Ct. 178, 
314 U.S. 710, 86 L.Ed. 566. 

33 C.J. p 759 note 99. 

Evidence held sufficient 

(1) To sustain conviction. 

U.S.—Bacon v. U. S., C.C.A.Okl„ 1*27 

F. 2d 985—Tucker v. U. S., C.C.A. 
Okl., 123 F.2d 280. 

Ariz.—^Murray v. State, 19 Ariz. 49, 
165 P. 315. 

(2) To warrant conviction for an 
unlawful attempt to transport intox¬ 
icating liquor into state.—Daniel v. 
U. S., C.C.A.MO., 127 F.2d 1, certio¬ 
rari denied 63 S.Ct 33. 317 U.S. 641, 
87 LEd. 517—Gregg v. U. S., C.C.A. 
Mo., 113 F.2d 687, reversed on other 
grounds 116 F.2d 609. 

68. Evidence held sufficient to jus¬ 
tify conviction.—Meeks v. Carrollton, 
78 S.E. 777, 13 Ga.App. 79—33 C.J. p 
759 note 1. 

69. Mass.—Commonwealth v. Peo¬ 
ple’s Express Co., *88 N.E. 420, 201 
Mass. 564, 131 Am.S.R. 416. 

33 C.J. p 759 note 2. 

Evidence held sufficient 

To support conviction for receiv- 
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a common carrier Thus the evidence must show 
the guilt of accused beyond a reasonable doubt, 
and circumstantial evidence may be sufficient'^2 pro¬ 
vided it excludes every reasonable hypothesis save 
that of accused’s guilt but evidence merely cre¬ 
ating a suspicion is not sufficient to support a con¬ 
viction.'^^ 

Ordinarily the evidence is sufficient where, in 
addition to the requisite connection of accused with 
the offense, it shows the conveying, carrying, or 
other act charged, '^5 with the intent, if any, speci¬ 
fied in the statute.'^® 


The prosecution is not required to prove some¬ 
thing not necessary to establish guilt.Thus, 
where siKh matters are not elements of the of¬ 
fense, it is not necessary to prove the place from 
which the liquor was transported,*^8 or the route, 
distance,SO or the length of time,'Si that the liquor 
was carried; nor is it necessary to prove that ac¬ 
cused had a pecuniary interest in the liquor,s2 or 
that some means of conveyance of the liquor in 
question was used by accused.SS Where it is not an 
element of the offense, it is not necessary to prove 
that the liquor transported was intended for an un¬ 
lawful purposes^ or for sale.SS It is not necessary 


ing and transporting liquor.—Bragg 
r. State. ’290 S.W. 1, 155 Tenn. 20. 

70. Okl.—Walker v. State, 197 P. 
520, 18 Okl.Cr. 661. 

33 C.J.‘p 759 note 3. 

Essential proof 

Proof that agency conveying liq¬ 
uor is carrier Is essential under stat¬ 
ute.—Smith V. State, 156 N.B. 512, 
199 Ind. 217. 

Evidence held insnfflcient to snstaizi 
conviction 

Ind.—Smith v. State, 156 N.B. 513, 
199 Ind. 217. 

33 aj. p 759 note 3 [b]. 

71. Mo.—State v. Nave, 285 S.W. 
723. 

72. Ga.—Strickland v. State, 169 S. 
E. 266, 46 Ga.App. 782. 

Ind.—Rhodehamel v. State, 157 N. 

E. 49, 199 Ind. 520. 

La.—State v. Howard, 111 So. 72, 162 
La. 719. 

Okl.—Penrod v. State, 258 P. 105'2, 38 
Okl.Cr. 46. 

73. Ga.—Clark v. State, 180 S.E. 652, 
51 Ga.App. 434—Bartenfleld v. 
State, 131 S.B. 542, 84 Ga.App. 434. 

74. Ala.—^Peebles v. State, 129 So. 
308, 23 Ala.App. 568. 

Ky.—Mullins v. Commonwealth, 245 
S.W. 285, 196 Ky. 687. 

Mo.—State v. Ridge, App., 275 S.W. 
59. 

75. Iowa.—State v. Oanalle, 221 N. 
W. 847, 296 Iowa 1169. 

Mo.—State v. Cardwell, 279 S.W. 99, 
31-2 Mo. 140. 

Okl.—Whitlow V. State, 218 P. 162, 
24 Okl.Cr. 307. 

Tex.—Williams v. State, • 1 S.W.2d 

627, 108 Tex.Cr. 457—Jones v. 
State, Cr., 291 S.W. 248—Wade v. 
State, 281 S.W. 1049, 103 Tex.Cr. 

628. 

33 C.J. p 759 note 5. 

Evidence held, sufficient 

(1) To show transportation. 

Mo.—State v. Nave, 285 S.W. 723— 
State V. Roten, App., 266 S.W. 994. 
N.M.—State v. Reese, 7 P:2d 295, 36 
N.M. 28. 

Okl.—Sleeper v. State, 109 P.2d 520. 
71 Okl.Cr. 136—Sands v. State, 252 
P. 72, 36 Okl.Cr. 65. 


Pa.—Commonwealth v. Klein & i 
Goodstein, 81 Pa.Super. 551. I 

Tex.—Bell v. State, Cr., 179 S.W.2d 
550—Adams v. State, 11 S.W.2d 
518, 111 Tex.Cr. 197—^Andrews v. 
State, 273 S.W. 568, 100 Tex.Cr. 
395, 653—^Rodriquez v. State, 271 
S.W. 380, 100 Tex.Cr. 11—Coburn 
V. State, 256 S.W. 613, 96 Tex.Cr. 
25. 

(•2) To support conclusion that 
transportation was to extend beyond 
accused's premises.—Stuart v. State, 
74 S.W.2d 691, 127 Tex.Cr. 67. 

(3) To establish corpus delicti.— 
State V. Nave, Mo., 285 S.W. 723— 
33 C.J. p 759 note 5 [a]. 

Evidence held insufficient 
To show unlawful transportation. 
U.S.—Huth V. U. S., C.C.A.Ky., 295 
P. 35. 

Okl.—Long V. State, Cr., 152 P.2d 
122 . 

78. La.—State v. Howard, 111 So. 

72, 162 La. 719. 

33 C.J. P 759 note 6. 

Weight and sufficiency of evidence of 
knowledge and intent generally see 
infra § 363 d. 

Evidence held sufficient 

(1) To show transportation for 
unlawful purpose. 

Ind.—Volderauer v. 'State, 143 N.E. 
674, 195 Ind. 415. 

Tex.—Davis v. State, 275 S.W. 1042, 
101 Tex,Cr. 327. 

(2) To warrant finding that ^trans¬ 
portation did not come under proviso 
concerning transportation for pur¬ 
poses or uses not prohibited by law. 
—Wishmire v. State, 147 N.E. 27S, 
196 Ind. 104, 

(3) To warrant finding that liquor 
was not being transported for medic¬ 
inal purposes.—Gandy v. State, 268 
S.W. 951, 99 Tex.Cr. 143. 

77. Pa.—Commonwealth v. Hendrie, 
97 Pa. Super, 328. 

Quantity transported 

(1) In absence of statutory re¬ 
quirement, evidence of transporta¬ 
tion of more than quart of Intoxicat¬ 
ing liquor is not required to warrant 
conviction.—^Rangley v. State, 10 S 
W.2d 996, 111 Tex.Cr. 32. 
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(2) Evidence as to quantity gen¬ 
erally see infra § 372. 

Want of permit 

In prosecution for transporting in¬ 
toxicating liquors without permit, 
although indictment must negative 
possession of permit, proof thereof 
beyond the attendant presumption is 
not necessary for prima facie case.— 
State V. Webber, 133 A. 738, 125 Me. 
319. 

Felonious transportation 

Proof that transportation of 
moonshine whisky was felonious is 
unnecessary.—State v. Cardwell, 279 
S.W. 99, 312 Mo. 140. 

78. Mo.—State v. Davis, 46 •S.W.2d 
563, 329 Mo. 743. 

Evidence held sufficient 

To show the place from which liq¬ 
uor was transported by defendants 
to the place where it was found by 
the officers.—Barnett v. State, 239 P. 
680, 31 Okl.Cr. 413. 

79. Mo.—State v. Davis, 46 S.W.2d 
565, 329 Mo. 743. 

80. Iowa.—State v. Alderman, 174 
N.W. 30, 187 Iowa 244. 

Mo.—State v. Davis, 46 S.W.2d 565, 
329 Mo. 743. 

Distance moved held not sole test 
of transportation of liquor, but cir¬ 
cumstances of transaction are im¬ 
portant In interpreting conduct of 
accused.—Howie v. State, 55 S.W.2d 
838, 122 Tex.Cr. 445. 

81. Iowa.—State v. Alderman, 174 
N.W. 30, 187 Iowa 244. 

82. Iowa.—State v. Canalle, 221 N. 
W. 847, 206 Iowa 1169. 

83. Iowa.—State v. Near, 243 N.W. 
519, 214 Iowa 1083. 

84. Okl.—England v. State, 8 P.2d 

690, 53 Okl.Cr. 142—Whitlow v. 

State, 218 P. 162, 24 OkLCr. 307. 

85. Tex.—Knott v. State, 274 S.W. 

978, 100 Tex.Cr. 468—^Perez v. 

State, 268 S.W. 962, 99 Tex.Cr. 489 
—Kennedy v. State, 268 S.W. 959, 
99 Tex.Cr. 167—Gandy v. State, 268 
S.W. 951, 99 Tex.Cr. 143—Goble v. 
State, 267 S.W. 722, 98 Tex.Cr. 656 
—Turner v. State, 265 'S.W. 439, 95 
Tex.Cr. 593. 
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that the liquor shall be introduced in evidence or 
produced in court,and where the act of trans¬ 
porting constitutes the offense, the state is not re¬ 
quired to prove knowledge on the part of accused 
of the nature of the liquor transported to make a 
prima facie case.87 Furthermore, positive proof of 
actual motion has been held not to be necessary to 
establish the crime of transportation. 

§ 355. - Violation of Local Option Law 

In prosecutions under a local option law, the state 
must show that the law was regularly adopted and in 
force at the time and place of the alieged offense; and 
competent, relevant, and material evidence Is admis¬ 
sible. 

Where the prosecution is under a local option 
law, as a general rule the prosecution must assume 
the burden of showing that the law was regularly 
adopted and was in force at the time and place of 
the'alleged offense.'^ 9 Thus except in jurisdictions 
where the courts take judicial notice of the adop¬ 
tion of a local option law, as discussed in Criminal 
Law § 551 d (2), it is necessary for the state, in a 
prosecution for a violation of a local option law, to 
prove that the provisions of that law had been put 
in force, or become operative,^^ at the time when^^ 
and place whereas the offense is alleged to have 
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been committed. In other words, the burden is on 
the state to prove the holding of an election re¬ 
sulting in adoption of the law.^^ Also it is neces¬ 
sary in some jurisdictions for the state to prove 
that the forms of law were duly complied with in 
holding the election and declaring or publishing the 
result but this rule is sometimes relaxed or not 
applied where the election was not contested in the 
time provided by law,^^ it being presumed, in such 
case, that the election is valid and binding ;96 and 
it has been held that the state need not prove af¬ 
firmatively that notice of the local option election 
was duly and properly given, ^ 7 the burden being on 
accused to prove that it was not so given.^S 

Admissibility. Competent evidence tending to 
prove the requisite facts is admissible.^^ In a pros¬ 
ecution for illegal sale and possession of intoxicat¬ 
ing liquor in a dry area, a certified copy from the 
records of the internal revenue collector showing 
that accused has paid a federal tax as a liquor deal¬ 
er for the year involved is admissible as prima facie 
evidence of his guilt^ and puts the burden of proof 
on him.2 

Under some statutes certain matters are prima 
facie evidence.3 Such statutes are construed not 
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86. La.—State v. Dunson, 103 So. 
187, 157 La. 847. 

87. Mo.—State v. Buckner, 80 S.W. 
2d 167. 

Pa.—Commonwealth v. Hendrie, 97 
Pa.Super. 32S. 

88. Va.—Dixon v. Commonwealth, 
173 S.E. 621. 162 Va. 798. 

89. Ky.—Sipple v. Commonwealth, 
190 S.W.2d 354, 300 Ky. 726. 

33 C.J. p 745 note 26. 

90. Ky.—Sipple v. Commonwealth, 
supra. 

Tex.—^McQueen v. State, 162 S.W.'2d 
703, 144 Tex.Cr. 269—Tutton v. 

State, 159 S.'W.2d 890, 143 Tex.Cr. 
528—Duran v. State, 158 S.'W.2d 
316, 143 Tex.Cr. 175—Gribble v. 
State, 115 S.W.2d 962, 134 Tex.Cr. 
442—Hardy v. State, 113 S.W.2d 
918, 133 Tex.Cr. 619—Baldridge v. 
State, 106 S.W.2d 700, 132 T€X.Cr. 
590—Stewart v. State, 102 S.W.‘2d 
416, 132 Tex.Cr. 79—Cunningham 
V. State, 102 •S.W.2d 413, 132 Tex. 
Cr. 63—Green v. State, 101 S.W.2d 
241, 131 Tex.Cr. 552. 

33 C.J. p 771 note 46. 

Waiver of proof 

In a prosecution for violating the 
local option law, it was competent 
for the attorney of accused to waive 
proof of records showing that the 
local option law was in effect, such 
fact not being a criminative fact.— 
Landers v. State, 210 S.W. 694, 85 
Tex.Cr. 109. 


91. Tex.—Ellis v. State, 130 S.W. 
171, 69 Tex.Cr. 630. 

33 C.J, p 771 note 47. 

92. Tex,—Owens v. State, 135 S.W. 
2d 997, 138 Tex.Cr. 297—Brown v. 
State, 117 S.W.2d 107, 135 Tex.Cr. 

3—Gribble v. State, 115 S.W. 2d 
962. 134 Tex.Cr. 442. 

33 C.J. p 771 note 48. 

93. Ala.—^Long v. State, 61 So. 636, 

166 Ala. 101. 

Tex.—Green v. State, 101 S.W.2d 241, 
131 Tex.Cr. 552. 

94. Tex,—O’Rear v. State, Cr., 183 
S.W. 2d 570—^Langston v. State, 
171 S.W.2d 371, 146 Tex.Cr. 35—1 
Trapp v. State, 167 S.W.2d 625, 
145 Tex.Cr. 235—Craig v. State, 

167 S.W.2d 523, 145 Tex.Cr. 186— 
Gallagher v. State, 151 S.W.2d 819, 
142 Tex.Cr, 133—Gribble v. State, 
115 S.W.2d 962, 134 Tex.Cr. 442— 
Dixon V. State, 115 S.W.2d 414, 134 
Tex.Cr. 221—Waits v. State, 113 S. 
W.2d '534, 133 Tex.Cr. 600—Green 
V. State, 101 S.W.2d 241, 131 Tex. 
Cr. 552—Humphreys v. -State, 99 
S.W.2d 600, 131 Tex.Cr. 383. 

33 C.J. p 771 note 50. 

95. Mont,—State v. O’Brien, 90 P. 
614, 36 Mont. 482, 10 Ann.Cas. 1006. 

33 C.J. P 771 note 51. 

96. Mont.—State v. O’Brien, supra. 
33 C.J. p 771 note 62. 

97. Tex.—^Heal v. State, 102 S.W. 
1139, 51 Tex.Cr. 513. 

33 C.J. p 746 note 27. 
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96. Mo.—State v. Snider, 134 S.W. 

o$8, 1 d 4 AIo.App. 361. 

33 C.J. p 745 note 28. 

99. Ga.—Elder v. State, 22 S.E. 2d 
521, 6'8 Ga.App. 227. 

33 C.J. p 771 note 53. 

Evidence held admissible to show 

(1) The procedure by which the 
county became a dry area.—Ridinger 
v. State, 174 S.W.2d 319, 146 Tex.Cr. 
286—Garner v. State, 109 S,W.2d 182, 
133 Tex.Cr. 86—^Parker v. State, 106 
S.W.2d 313, 132 Tex.Cr. 567. 

(2) That the local prohibitory act 
is in force where the violation is al¬ 
leged to have occurred.—Ingram v. 
Commonwealth, 197 S.W. 411, 176 
Ky. 706. 

(3) Proper publication.—Murray v. 
State, 115 S.W.2d 407, 134 Tex.Cr. 
242. 

(4) Two elections at both of which 
sale of beer was prohibited.—Magee 
V. State, 118 S.W.2d 591, 135 Tex.Or. 
161. 

(5) That accused’s wife was run¬ 
ning a beer tavern and that accused 
was assisting her.—Taylor v. State, 
106 S.W.2d 1056, 132 Okl.Cr. 617. 

(6) Result of search of accused’s 
premises.—^Brooks v. State, 137 S.W. 
•2d 768, 138 Tex.Cr. 626. 

1. Ga.—Elder v. State, 22 S.B.2d 
621, 68 Ga.App. 227. 

2. Ga.—Elder v. State, supra. 

3- Ohio.—State v. Berry, 32 Ohio 
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to be exclusive^ or to render inadmissible other 
competent evidence.^ 

Weight and sufficiency. In some cases the evi¬ 


dence has been held sufficient to support a convic¬ 
tion of a violation of a local option law,^ while in 
other cases it has been held insufficient.^ 


Cir.Ct 250, 13 Ohio Cir.Ct.N.S., 
206. 

Tex.—Smith v. State, 196 S.W. 519, 
81 Tex.Cr. 446. 

4. Ohio.—Lynch v. State, 31 Ohio 
Cir.Ct. 352, affirmed 91 N.E. 1133, 
81 Ohio St. 489. 

5. Ohio.—Lynch v. State, supra. 

6. La.—State v. Monsour, 17 So:2d 
307, 205 La. 272. 

Tex.—Green v. State, 167 S.W.2d 764, 
145 Tex.Cr. 271. 

33 C.J. p 771 note 57. 

Evidence held sofficient 

(1) To sustain conviction for pos¬ 
sessing intoxicating liquor in viola¬ 
tion of local option law.—Smith v. 
State, 115 S.W,2d 685, 134 Tex.Cr. 
399. 

(2) To sustain conviction of pos¬ 
session in a dry area.—Carter v. 
State, 26 S.E.2d 374, 69 Ga.App. 570 
—Elder v. State, 22 S.E.2d 521, 68 
Ga.App. 227—Davis v. State, 22 S.E. 
2d 519, 68 Ga.App. 206—Evans v. 
State. 22 S.E.2d 323, 68 Ga.App. 118 
—Frierson v. State, 21 S.E.2d 438, 
67 Ga.App. 829—Parker v. State, 20 
S.E.2d 14’S, first case, 67 Ga.App. 312 
—Parker v. State, 20 S.E.2d 148, sec¬ 
ond case, 67 Ga.App. 313—Greeson 
V. State, 18 S.E.2d 570, 66 Ga.App. 
583—Davis v. State, 12 S.E.2d 124, 63 
Ga,App. 716—Smith v. State, 8 S.E. 
2d 94, 62 Ga.App. 484, 

(3) To sustain conviction for un¬ 
lawful possession for purpose of 
sale in a dry area,—Dixon v. State, 
Tex.Cr., 185 S.W.2d 730—Brown v. 
State, Tex.Cr., 184 S.W.2d 840—Bent¬ 
ley V. State, Tex.Cr., 178 S.W.2d 521 
—Smiley v. State, 174 S.W.2d 973, 

146 Tex.Cr. 342—Tippitt v. State, 166 
S.W.2d 138, 145 Tex.Cr. 127—Cothran 
V. State, 159 S.W.2d 875, 143 Tex.Cr. 
668—Kuhn v. State, 151 S.W.2d 208, 
142 Tex.Cr, 40—Miller v. State, 150 
S.W.2d 1042, 141 Tex.Cr. 635—Banks 
V. State, 147 S.W.2d 492, first case, 
141 Tex.Cr. 55—Banks v. State, 147 
S.W.2d 491, 141 Tex.Cr. 54—Davis v. 
State, 147 S.W.2d 482, 141 Tex.Cr. 66 
—Banks V. State, 147 S.W.2d 260, 141 
Tex.Cr. 42—Green v. State, 147 S.W. 
•2d 260, 141 Tex.Cr. 6—Green v. State, 

147 S.W.2d 259, 141 Tex.Cr. 41— 

Hodge V. State, 141 S.W.2d 947, 139 
Tex.Cr. 655—McChristy v. State, 141 
S.W.2d 605, 139 Tex.Cr. 548—Burns 
V. State, 141 S.W.2d 604, 139 Tex.Cr. 
518—^Weaver v. State, 138 S.W. 2d 
1083, 139 Tex.Cr. 136—Weaver v. 

State, 138 S.W.2d 1081, 139 Tex.Cr. 
134—Blackburn v. State, 138 S.W.2d 
106, 138 Tex.Cr. 565—Hammond v. 
State. 137 S.W.2d 1025, 138 Tex.Cr. 
641—Sellman v. State, 136 S.W.2d 
214. 138 Tex.Cr. 335—Seilman v. 


State, 126 S.W.2d 494, 136 Tex.Cr. 
482—Bowers v. State, 125 S.W’.2d 555, 
136 Tex.Cr. 387—Reeves v. State, 124 
S.W.2d 377, 136 Tex.Cr. 250—Wilcox- 
son V. State, 117 S.W.2d 112, 135 Tex. 
Cr. 99—McQueen v. State, 117 S.W. 
2d 79, 135 Tex.Cr. 74—Steele v. State, 
117 S.W.2d 74, 134 Tex.Cr. 620— 

S’tinner v. State, 116 S.W.2d 710, 134 
Tex.Cr. 559—Wilcoxson v. State, 116 
S.W.2d 404, 134 Tex.Cr. 588—Johnson 

V. State, 115 S.W.2d 951, 134 Tex.Cr. 
367—Dixon v. State, 115 S.W.2d 414, 
134 Tex.Cr. 221—Hebert v. State, 114 
S.W.2d 549. 134 Tex.Cr. 112—Mat¬ 
thews V. State, 114 S.W.2d 261, 134 
Tex.Cr. 90—Myers v. State, 114 S. 

W. 2d 256, 134 Tex.Cr. 91—Ramsey v. 
State, 104 S.W.2d 858, 122 Tex.Cr. 
411. 

(4) To sustain conviction of sell¬ 
ing in a dry area. 

Ark.—Shoop v. State. 192 S.W.2d 122. 
Ga.—Faucette v. State, 30 S.E. 2d 808, 
71 Ga.App. 331—Elder v. State, 22 
S.E.2d 521. 68 Ga.App. 227. 

Tex.—Woods v. State, Cr., 188 S.W. 
2d 391—Griffin v. State, Cr., 184 S. 
W.2d 475—Heard v. State, Cr., 184 
S.W.2d 285—Williams v. State, 
Cr., 1*81 S.W.2d 708—Stone v. State, 
171 S.W.2d 364, 146 Tex.Cr. 70— 
Bouldin v. State. 168 S.W.2d 868. 
145 Tex.Cr. 413—Hindley v. State. 
166 S.W.2d 703, first case, 145 Tex. 
Cr. 173—Pipes v. State, 162 S.W.2d 
971, 144 Tex.Cr. 397—Lenox v. 
State, 161 S.W.2d 1085, 144 Tex.Cr. 
226—Austin v. State, 138 S.W.2d 
1080, 139 Tex.Cr. 63—Shelton v. 
State, 138 S.W.2d 1078, 139 Tex.Cr. 
126—Bowers v. State, 134 S.W.2d 
675, 138 Tex.Cr. 98—^Phariss v. 
State, 132 S.W.2d 402, 137 Tex.Cr. 
605. 

(5) To sustain conviction for 
transporting beer in a dry area.— 
Reed v. State, Tex.Cr., 178 S.W.2d 
271—Cooper v. State, 176 S.W.2d 578, 
146 Tex.Cr. 483—Parker v. State, 151 
S.W.2d 205, 142 Tex.Cr. 50. 

(6) To support conviction for pur¬ 
chasing liquor in a county where 
purchase or sale of liquor had not 
been permitted.—State v. Gray, 25 
S.E.3d 434, 223 N.C. 120. 

(7) To prove the “corpus delicti.” 
—Brown v. State, 17 S.E.2d 655, 66 
Ga.App. 155. 

7. Tex.—Bolton v. State, 137 S.W.2d 
36, 138 Tex.Cr. 433—Gribble v. 

State. 116 S.W.2d 962. 134 Tex.Cr. 
442. 

33 C.J. p 772 note 68. 

Evidence held insufficient 

(1) To sustain conviction of pos¬ 
session of intoxicating liquor in a 
dry area.—^Newberry v. State, 17 S. 
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E.2a 605, 66 Ga.App. 176—Gibbs v. 
State, 17 S.E.2d 237, 66 Ga.App. 129. 

(2) To sustain conviction for un- 
law'ful possession for purpose of sale 
in a dry area. 

Ark.—Hughes v. State, 189 S.W.2d 
713. 

Tex.—Albin v. State, Cr., 185 S.W.2d 
447—O Rear v. State, Cr., 183 S. 
W.2d 570—Walker v. State, Cr., 179 
S.W. 2d 971, second case—Langston 

V. State. 171 S.W.2d 371, 146 Tex. 
Cr. 35—Grumbles v. State, 169 S. 

W. 2d 720, 145 Tex.Cr. 500—Walker 

V. State, 163 S.W.2d 207, 144 Tex. 
Cr. 363—McQueen v. State, 162 S. 

W. 2d 703, 144 Tex.Cr. 269—George 

V. State, 162 S.W.2d 110, 144 Tex. 
Cr. rS3—Williams v. State, 159 S. 

W. 2d 891, 143 TexC-. 643—Gon¬ 

zales V. State, 156 S.W.2d 988, 143 
Tex.Cr. 48—Headspeth v. State, 
151 S.W.2d 807, 142 Tex.Cr. 139— 
Willhite V. State. 150 S.W.2d 251, 
141 Tex.Cr. 555—Ricker v. State, 
140 S.W.2d 177, 139 Tex.Cr. 304— 
Burns v. State. 140 S.W.2d 175, 139 
Tex.Cr. 267—Reese v. State. 138 
S.W.2d 551, 138 Tex.Cr. 655—Ste¬ 
vens V. State, 135 S.W.2d 487, 138 
Tex.Cr. 226—Crutchfield v. State, 
132 S.W.2d 857, 137 Tex.Cr. 572— 
Crutchfield v. State, 132 S.W.2d 
*855, 137 Tex.Cr. 569—Emerson v. 
State, 126 S.W.2d 971, 136 Tex.Cr. 
502—Ballew v. State. 121 S.W.2d 
369, 135 Tex.Cr. 454—Watts v. 

State, 113 S.W.2d 534. 133 Tex.Cr. 
600—Daniels v. State, 112 S.W.2d 
457, 133 Tex.Cr. 452—Wright v. 
State, 106 S.W.2d 1059, 132 Tex.Cr. 
619—Baldridge v. State, 106 S.W. 
2d 700, 132 Tex.Cr. 590. 

(3) To support conviction for sell¬ 
ing in a dry area.—Langston v. 
State, 171 S.W.2d 371, 146 Tex.Cr. 
35—Trapp v. State, 167 S.W.2d 525, 
145 Tex.Cr. 235—Craig v. State, 167 
S.W.2d 523, 145 Tex.Cr. 186—Duran 
V. State, 158 S.W.2d 316, 143 Tex.Cr. 
175—Doyle v. State, 137 S.W.2d 26, 
138 Tex.Cr. 602—Stewart v. State, 
102 S.W.2d 416, 132 Tex.Cr. 79—Cun¬ 
ningham V, State, 102 S.W.2d 413, 132 
Tex.Cr. 63—Green v. State, 101 S.W. 
2d 241, 131 Tex.Cr. 652. 

(4) To authorize conviction of 
transporting in a dry area. 

Ark.—Hughes v. State, 189 S.W.2d 

713. 

Tex,—Lancaster v. State, 147 S.W.2d 
476, 141 Tex,Cr. 81. 

(5) To establish that accused who 
was charged with illegal possession 
in dry county came within any of 
the exceptions to the statute creat¬ 
ing the offense charged.—Frierson v. 
State, 21 S.E.3d 438, 67 Ga.Aj?p. 829. 
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§ 356. Other Offenses 

The general rules of evidence in criminal cases have 
been applied to evidence of various offenses relating to 
intoxicating liquor. 

The general rules discussed supra §§ 339-341, 
which have been held applicable to evidence of the 
particular offenses, considered supra §§ 343-355, 
apply also to evidence of other violations of the 
liquor laws.^ 

§ 357. Rules Applied to Evidence of Partic¬ 
ular Facts 

As discussed infra §§ 358-373, the general rules 
considered supra §§ 339-341 have been applied to 
evidence of particular facts. 

Examine Pocket Parts for later cases, 

§ 358. - Character and Reputation of Ac¬ 

cused’s Place 

Evidence trending to show the character of the place 
kept by the accused may be admissible, but ordinarily, 
in the absence of a statute to the contrary, evidence 
of the general reputation of the place Is not admissible. 
When admissible, evidence as to reputation should be 
confined to a period of time prior to the return of the 
Indictment. 

Where it is shown that accused was the occu¬ 
pant of the place in question,^ evidence tending to 


show the character of the place kept by him is ad¬ 
missible,and this may be shown by circumstan¬ 
tial evidence, tending to disclose the purpose for 
which it was used or the kind of business carried 
on there.ii As a general rule, however, evidence 
of the general reputation of the place, or what peo¬ 
ple say as to its character or uses, is not admissi¬ 
ble,^2 except where a statutory provision makes 
such reputation a pertinent fact in the prosecution 
or declares it to be competent evidence, ex¬ 
cept that, in some jurisdictions, the general reputa¬ 
tion of the place as being a place where intoxicating 
liquors are kept for sale and sold may be shown 
where a proper predicate is laid therefor, by proof 
that the place is a public place to which any person 
might resort.^^ Evidence as to the place being 
quiet and orderly is inadmissible in a prosecution 
for selling liquor in prohibited territory, disorderli- 
ness not being a part of the crime.i^ 

When otherwise admissible, testimony as to the 
reputation of accused’s, place is proper although the 
question eliciting it called for evidence as to “repu¬ 
tation” instead of “general reputation,”!6 and al¬ 
though the witness stated what the reputation was 
in answer to a question as to whether he knew the 
reputation thereof.!*^ Evidence as to reputation 
should be confined to a period of time prior to the 
return of the indictment and within the statute of 


8, Admissibility 

(1) Testimony, In prosecution for 
Inducing another to commit felony 
by use of still, of delivery of sack of 
sugar six hours after still site was 
dismantled, was admissible only to 
throw light on acts prior to, or dur¬ 
ing time of, commission of alleged 
felony.—Guetling v. State, 153 N.E. 
765. 198 Ind. 718. 

(2> Tn prosecution for unlawfully 
transporting material for manufac¬ 
ture of intoxicating liquor, evidence 
descriptive of still In place to which 
accused brought the material is rele¬ 
vant.—La Barba v. State, 48 S.W.2d 
290, 120 Tex.Cr. 198. 

Evidence held snfElolent 

(1) To warrant conviction of 
crime of procuring: Intoxicating liq¬ 
uor.—Anderson v. State, 255 S.W. 
319, 161 Ark. 46. 

(2) To sustain a conviction for al¬ 
lowing minors to frequent licensed 
premises without proper supervision. 
—Commonwealth v. Rose, 32 Pa.Dist. 
& Co. 530. 

(3) To support conviction of ac¬ 
cused holding restaurant permit, for 
allowing consumption of whiskey on 
his premises.—State v. Boucher, 177 
A. 383, 119 Conn. 436. 

(4) To sustain conviction of op¬ 
erator of inn for violation of munici¬ 


pal ordinance providing that it shall 
be unlawful for a beer licensee to 
permit any mixing or spiking of 
malt liquor, soft drinks, or any other 
beverage with intoxicating liquor, 
and that the licensee may not sell or 
serve nonintoxicating liquor to any 
intoxicated person or permit such 
person to remain on the premises.— 
State V. Jamieson, 300 N.W. 809, 211 
Minn. 262, 

(5) To sustain conviction for vio¬ 
lating the state revenue tax act to 
regulate and control alcoholic liquor 
and beverages.—Gilreath v. State, 22 
S.E.2d 206, 68 Ga.App. 118. 

Evidence held insnffioient 

(1) To sustain conviction for un¬ 
lawfully employing minors on prem¬ 
ises where alcoholic spirituous bev¬ 
erages were sold.—Gildewell v. 
State, 198 N.E. 299, 209 Ind. 226. 

(2) To sustain conviction for 
drinking intoxicating liquor in pub¬ 
lic place.—Hodge v. State, 252 P, 864, 
36 OkLCr. 126. 

9, Ala.—Martin v. State, 7-8 So. 322, 
16 Ala.App. 406. 

10. Ala.—^Holt V. State, 184 So. 205, 
28 Ala.App. 287, certiorari denied 
184 So. 206, 236 Ala. 639—^Martin 
V. State, 78 So. 322, 16 Ala.App. 
406. 


11. Ala.—^Dunnlvan v. State, 115 So. 

691, 22 Ala.App. 335. „ 

33 C.J. p 755 note 42. 

12. Mont.—Corpus Juris cited In 

State V. Peters, 231 P, 392, 393, 72 

Mont. 12. 

33 C.J. p 755 note 43. 

Admissibility of evidence as to repu¬ 
tation of accused’s place in 
prosecution for: 

Keeping place or maintaining nui¬ 
sance see supra § 345 b. 

Manufacturing or possessing ap¬ 
pliances therefor see supra § 348 
b. 

Keeping, possessing, or storing see 
supra § 346 b. 

Sale, gift, furnishing, or disposal 
in general see supra § 349 a (2). 

Transportation or importation see 
supra § 364 b. 

13. Mont—Corpus Juris cited in. 

State V. Peters, 231 P. 392, 393, 72 

Mont 12, 

33 C.J. p 755 note 45. 

14. Okl.—Harmon v. State, 128 P. 

2d 237, 75 Okl.Cr. 37. 

33 C.J. p 735 note 46. 

15. Ill.—^People V. Peck, 203 IltApp. 

504. 

16. Wash.—State v. Kallas, 233 P, 

315, 133 Wash. 23. 

17. Wash.—State v. Kallas, supra. 
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limitations.^^ Proof of specific acts is not proper.i'9 
Evidence as to a witness's own observation is not 
admissible to prove reputation ;20 nor is the testi¬ 
mony of peace officers as to the bad reputation of a 
place admissible when based solely on a statement 
made to them by other officers.^i The reputation 
of the place as to the sale of intoxicating liquor 
may be shown by any direct and positive proof of 
the precise point,such as proof of prior sales.^^ 
So the reputation of the place may be shown by 
proof that the place is frequented by persons habit¬ 
ually violating the liquor laws,-^ or by proof that 
the premises in fact were being used in violation 
of the liquor laws.25 Also, as tending to show the 
character of the place kept by accused, or the kind 
of business carried on there, it is permissible to 
prove that it was resorted to by large numbers of 
persons at unusual times or under suspicious cir¬ 
cumstances, that persons were seen going in sober 
and coming out drunk, or were found in an intox¬ 
icated condition on the premises, or that they car¬ 
ried jugs or pails there empty and brought them 
away full, or like circumstances,^^ but such testi¬ 
mony should be confined to the place kept or con¬ 
trolled by accused, or its appurtenances,27 and ap¬ 


proximately to the time of the offense as charged 
in the indictment^S 

§ 359. - Character, Occupation, or Mar¬ 

riage of Accused 

a. Character and reputation 

b. Occupation 

c. Marriage 

a. Character and Reputation 

Evidence of his character and reputation with re¬ 
spect to the trait involved is admissible on behalf of the 
accused, but not on behalf of the state unless authorized 
by statute or by some act of the accused, as where he 
has first put his character In Issue; and according to 
some authorities, such evidence is substantive evidence, 
although Insufficient, standing alone, to sustain a con¬ 
viction. 

In accordance with the rules governing the ad¬ 
missibility of evidence of the character or reputa¬ 
tion of accused in criminal prosecutions generally, 
accused has a right to introduce evidence of good 
character but evidence of the bad reputation of 
accused as being a bootlegger, a seller of intoxicat¬ 
ing liquor, or a violator of the liquor laws, is’ not 
admissible on behalf of the state,'^^ unless accused 


18. Ind.—Wolf V. State, 1$S N.B. 

883, 89 Ind.App. 463. 

Wash.-—State v. Radoff, 248 P. 405, 
140 Wash. 202. 

18. U.S.—^liambert v. U. S., O.C.A, 
Or., '26 F.2d 773. 

20. Okl.—Pitzgrerald v. State, 129 P. 
2d 867, 75 Okl.Cr. 192. 

Reason for rtUe 

‘‘Reputation" is what people gen¬ 
erally in a community say of a place. 
—Fitzgerald v. State, supra. 
Foundation for evidence 

Testimony that witness had talked 
to several persons concerning what 
was reputed to go on in the hack 
room at premises of accused who 
was charged with keeping “disorder¬ 
ly (tippling) house" in violation of 
city ordinance, constituted sufficient 
foundation for testimony of the wit¬ 
ness concerning reputation of ac¬ 
cused's premises.—State v. Siporen, 
10 N.W.2d 363, 215 Minn. 438. 

21. Okl.—I>avis v. State, 108 P.2d 
200, 71 Okl.Cr. 82—Knighton v. 
State, 79 P.2d 1030, 64 Okl.Cr. 322. 

22. Utah.—State v. Kallas, 94 P.2d 
414, 97 Utah 492. 

Admissibility of evidence of payment 
of federal tax and Internal reve¬ 
nue license to show reputation of 
place for which license was issued 
see infra § 365. 

23. Utah.—State v. Kallas, supra. 
Character and tise of premises may 

be established by testimony as to 
liquor sales not made in presence of 


accused.—’Chavez v. U. S., C.C.A. 
Colo., 23 F.2d 305, certiorari denied 
48 S.Ct. 528, 277 U.S. 591, 72 L.Ed. 
1003. 

24. Utah.—State v. Kallas, 94 P.2d 
414, 97 Utah 492. 

25. Utah.—State v. Kallas, supra. 
2®. Okl.—De Graff v. State, 103 P. 

53S, 2 OkLCr. 519. 

33 C.J. p 755 note 48. 

27. Ind.—Douglass v. State, 72 Ind. 
386. 

W.Va.—State v. Tincher, 94 S.E. 503, 
81 W.Va. 441. 

33 C.J. p *756 note 49. 

28. Kan.—State v. Engleman, 71 P. 
859, 66 Kan. 340. 

29. Ala.—Kiker v. State, 172 So. 288, 
27 Ala.App. 306, modified on other 
grounds and certiorari denied 172 
So. *290, 233 Ala. 44'8—Puller v. 
State, 119 So. 694, 22 Ala.App. 652. 

Ohio.—Booker v. State, 169 N.E. 588, 
33 Ohio App. 338. 

Va.—Bling v. Commonwealth, 151 S. 

B. 164, 1-53 Va, 974. 

33 C,J. p 781 note 31. 

Evidence as to character and repu¬ 
tation of accused in criminal pros¬ 
ecutions generally see Criminal 
Law §§ 676-679. 

Admissibility of evidence of repu¬ 
tation of associate of accused see 
infra § 361. 

Right held fully protected 

Permitting accused to establish his 
good character for morality, upright¬ 
ness, end good citizenship, fully 
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protected his rights, and exclusion 
of proof of his good reputation as 
an observer of prohibition statute 
was not error.—Linde v. Common¬ 
wealth, 270 S.W. 451, 208 Ky. 98. 
Cross-examination 
Witness stating that counsel for 
one accused of selling intoxicating 
liquor could learn from people on 
street that accused' was bad egg, 
should be allowed on cross-exami¬ 
nation to state names of people who 
told of accused's bad character,— 
Rees V. State, 278 S.W. 843, 102 
Tex.Cr. 606. 

30- Ind.—^Edwards v. State, 162 N. 
E. 721, 198 Ind. 170—Robinson v. 
State, 149 N.E. 891, 197 Ind. 144. 
Okl.—^Hudgens v. State, 122 P.2d 
815, 74 Okl.Cr. 56—Brown v. State, 
116 P.2d 216, 72 Okl.Cr. 333—Davis 
V. State, 108 P.2d 200, 71 Okl.Cr. 
82—Ging V. State, 42 P.2d 902, 67 
Okl.Cr. 20—Williams v. State, 258 
P. 356, 37 Okl.Cr. 323—Sowers v. 
State, 254 P. 756, 36 Okl.Cr. 372 
— Millett V.- State, 253 P. 1039, 
36 Okl.Cr. 309—Pitman v. State, 
242 P. 288, 33 Okl.Cr. 165—Pitcher 
V. State, 241 P. 199, 32 Okl.Cr. 322 
—^Lindsey v. State, 239 P. 684, 31 
Okl.Cr. 406—Todd v. State, 236 P. 
437, 30 Okl.Cr. 410—Grubbs v. 

State, 235 P. 1116, 30 Okl.Cr. 256— 
Miller v. State, 234 P. 660, 29 Okl. 
Cr. 434—Lunceford v. State, 229 
P. 304, 28 Okl.Cr. 120—Smart v. 
State, 228 P. 611, 27 Okl.Cr. 433. 
Tex.—Thompson v. State, 68 S.W.2d 
191, 125 Tex.Cr. 270—Simmons v. 
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has first put his character in issue by introducing 
evidence of' good character,or by becoming a 
witness,3 2 or by filing a sworn plea for suspension 
of sentence, if convicted,23 or unless the admission 
of such evidence is expressly authorized by stat¬ 
ute,2^ or, it has been held, unless accused admits a 
former conviction.35 Evidence of character may^S 
and should^*^ be confined to the trait involved in 
the case; and this is true regardless of whether 
the evidence is offered by accused^s or the state.^® 
So a witness who has testified generally that the 


character of accused was bad has the right on his 
own motion or volition to qualify and explain his 
answer by saying that the character of accused was 
bad for selling liquor.^O Likewise, at least on di¬ 
rect examination, the proof should be confined to 
general character or reputation with respect to 
the trait involved and not be allowed to cover spe¬ 
cific acts of good or bad conduct‘d^ or reputation 
with respect to the noncommission of certain acts.*^^ 
The evidence offered should not be too remote 
in point of time,^‘2 should be confined to a rea- 


State, 61 S.W.2d 121, 124 Tex.Cr. 
106~Wall V. State, 37 S.W.2d 750, 
117 Tex.Cr. 327—Brunello v. State, 
278 S.W. 428, 102 TexCr. 379— 
Arnold v. State, 272 S.W. 798, 100 
Tex.Cr. 387—Lovelady v. State, 
255 S.W. 415, 95 Tex.Cr. 571. 

"Wash.—State v. Thornton, 243 P. 

12, 137 W’ash. 495. 

33 C.J. p 781 note 32. 

Evidence held admissi'ble 

(1) Testimony that witness raid¬ 
ed place of accused number of times 
for violating prohibition law.—Hoff¬ 
man V. State, 156 S.E. 282, 42 Ga. 
App. 370. 

(2) Testimony as to various places 
in which accused had lived.—State 
V, Holt, 141 S.E. 585, 195 N.C. 240. 

(3) Evidence that officer found 
liquor on premises of accused and 
in automobile he was occupying.— 
Sayne v. State, 165 S.E. 485, 45 Ga. 
App. 538. 

(4) Answer of informer that he 
had been there before, where inform¬ 
er was asked why he went to house 
of accused to get whisky.—Spruell v. 
State, 44 S.W.2d 733, 119 Tex.Cr. 
317. 

31. Ga.—corpus Juris cited in Sim¬ 
mons V. State, 198 S.E. 816, 818, 58 
Ga.App. 413—Spear v. State, 179 
S.E. 417, 51 Ga.App. 29—Drew v. 
State, 152 S.E. 622, 41 Ga.App. 
241—Ward v. State, 133 S.E, 749, 
35 Ga.App. 502—Rhodes v. State, 
128 S.E. 217, 33 Ga.App.. 827. 

La.—State v. Williams, 107 So. 296, 
160 La. 435. 

Miss.—^Wallace v. State, 155 So. 197, 
170 Miss. 457. 

Ohio.—Booker v. State, 169 N.B. 688, 
33 Ohio App. 338. 

Okl.—Pitman v. State, 242 P. 288, 33 
Okl.Cr, 165, 

Tex.—^Henderson v. State, 34 S.W. 

2d 1101, 117 Tex.Cr. 209. 

33 C.J. p 781 note 33. 

Cross-examination of character wit¬ 
ness 

Cross-examination of character 
witness as to whether he had ever 
heard of the accused persons being 
arrested for violation of liquor laws 
was held* not to be error.—Filippelli 
V. U. S., C.C.A.Cal., 6 P.2d 121. 


32. N.C.—State v. Saleeby, 110 S.E. 
844, 183 N.C. 740. 

33. Tex.—Martoni v. State, 167 S.W. 
349, 74 Tex.Cr. 90. 

33 C.J. p 781 note 35. 

34. Ky.—Rose v. Commonwealth, 
271 S.W. 548, 208 Ky. 478—Porgy 

V. Commonwealth, 268 S.W. 298, 
206 Ky. 591—Shepard v. Common¬ 
wealth, 264 S.W. 1077, 204 Ky. 545. 

Va.—^Willson v. Commonwealth, 168 
S.E. 344, 160 Va. 913—Thurpin v. 
Commonwealth, 137 S.E. 528, 147 
Va. 709—^Looney v. Common¬ 
wealth, 133 S.E. 753, 145 Va. 825 
—^Hall V. Commonwealth, 133 S.E. 
683, 145 Va. 818—^Vineyard v. Com¬ 
monwealth, 129 S.E. 233, 143 Va. 
546. 

33 C.J, p 781 note 36, 

Act committed prior to statute 
Admission of proof that accused's 
reputation with reference to illegal 
trafficking in liquor was bad was 
erroneous, where act was committed 
prior to passage of statute author- i 
izing proof of such reputation. 

Ky,—Peace v. Commonwealth, 268 S. 

W. 827, 207 Ky. 52. 

Va.—Culbertson v. Commonwealth, 
119 S.E. 87, 137 Va. 752. 

Statute held inapplica'ble to of¬ 
fense against prohibition ordinance 
enacted by city or town.—Stanley v. 
Commonwealth, 129 S.E. 257, 143 Va. 
540. 

35. Ky.—Spencer v. Commonwealth, 
298 S.W. 389, 221 Ky. 166. 

36. N.C.—State v. Butler, 98 S.E. 
821, 177 N.C. 685. 

Tex.—Sasser v. State, 166 S.W. 1160, 
73 Tex.Cr. 539. 

33 C,J. p 781 note 37. 

37. Ohio,—Booker v. State, 169 N. 
E. 688, 33 Ohio App. 338. 

33 C,J, p 781 notes 39, 40. 

38. Ga,—Simmons v. State, 198 S.E. 
816, 58 Ga.App. 413. 

33 C.J. p 781 note 39. 

Evidence held admissi'ble 

Evidence as to the reputation of 
accused for being law-abiding citizen 
was held to be admissible.—^Booker 
V. State, 169 N.E. *588, 33 Ohio App. 
338. 

Evidence held inadmissl'bie 

(1) Evidence with respect to gen- 

521 


eral reputation of accused for truth 
and veracity. 

Ohio.—Booker v. State, supra. 

Tex.—Martin v. State, 272 S.W. 791, 
100 Tex.Cr. 376. 

(2) Evidence relating to fact that 
witness knew whether accused 
drank whisky and whether he knew 
accused's character for violating the 
prohibition law.—Lynn v. State, 104 
So. 870, 21 AIa.App. 29. 

(3) Evidence with respect to 
whether accused was Ignorant and 
illiterate, and had ever gone to 
school.—^Dawson v. State, 108 So. 
261, 21 Ala.App. 346. 

(4) Evidence relating to the gen¬ 
eral reputation of accused for being 
peaceable, quiet citizen.—Booker v. 
State, supra. 

39. Ga.—Simmons v. State, 198 S.E. 
816, 58 Ga.App. 413. 

33 C.J. p 781 note 40. 
Cross-examiuatiou held improper 
Questions to accused's character 
witness concerning accused’s partic¬ 
ipation in making liquor as charged 
was erroneously admitted in deter¬ 
mining character of accused.—^Haith- 
cock V. State, 126 So. 890, 23 Ala. 
App. 460. 

40. Ga.—Simmons v. State, 198 S.E. 
816, 58 Ga.App. 413. 

41. Ky.—Derefield v. Common¬ 
wealth. 266 S.W. 1081, 206 Ky. 208. 

N.C.—State v. O’Neal, 120 S.E. 817, 
187 N.C. 22. 

Tex.—Lovelady v. State, 255 S.W. 
415, 95 Tex.Cr. 571. 

Va.—Jennings v. Commonwealth, 156 
S.E. 394, 155 Va. 1075—Thurpin v. 
Commonwealth, 137 S.E. 528, 147 
Va. 709. 

33 C.J. p 781 note 40 [a]. 

42. Ala.—^Ex parte State. 96 So. 460, 
209 Ala. 3—Young v. State, 102 So. 
366, 20 Ala.App. 369, certiorari de¬ 
nied Ex parte Young, 102 So. 369, 
212 Ala. 303. 

43. Ark.—^Hughes v. State, 189 S.W. 
2d 713. 

Tex.—^Whitten v. State, 262 S.W. 
526, 95 Tex.Cr. 42. 

Va.—Marable v. Commonwealth, 128 
S.E. 463, 142 Va. 464. 

1 33 C.J. p 781 note 43. 
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sonable time immediately preceding commission of 
the alleged offense.^^ Where evidence of reputa¬ 
tion is admissible, it may be based on rumor in the 
neighborhood in which accused lived,and evi¬ 
dence of reputation in a former residence is ad¬ 
missible where it appears that accused actually ac¬ 
quired a reputation there.'^® Testimony that ac¬ 
cused was not guilty of a specified previous sale of 
liquor is incompetent to discredit evidence as to the 
bad reputation of accused for violating the liquor 

law.47 

Although evidence that accused was reputed to be 
a bootlegger has been held incompetent as proof 
that he committed the crime charged,there is 
authority holding that, where properly in evidence, 
the reputation of accused for dealing in liquor is 
substantive evidence against him,^^ and may, in 
connection with other facts and circumstances in 
evidence, authorize and justify a verdict of guilty,^® 
although by itself it is insufficient to sustain a con- 
viction.5i 

b. Occupation 

Evidence of the business ot occupation of the ac¬ 
cused, when material, !s admissible, as is evidence that 
the accused is not engaged In any business. 


Where the fact that defendant is or is not en¬ 
gaged in a particular business or occupation is an 
essential element of the offense charged, this fact 
must be established by the evidence for the prose¬ 
cution. ^2 Except when rendered immaterial by 
other evidence in the case,®2 evidence of the busi¬ 
ness or occupation of accused is admissible®-^ when 
offered either by the staters or by accused,^^ as is 
also evidence that accused is not engaged in any 
business.®^ The business or occupation of accused 
may be proved by official registers or other public 
records,or by the testimony of witnesses based 
on personal knowledge.^® Accused may testify as 
to his business or occupation;®® but it is error to 
require him, on cross-examination, to state his pri¬ 
or occupation or business,unless his testimony on 
direct examination renders such cross-examination 
proper.®2 Testimony that the witness had never 
seen accused doing any work of any kind is inad¬ 
missible.*®® Evidence as to whether defendant 
worked regularly every day is immaterial in a 
prosecution for possessing prohibited liquors.®^ 

c. Marriage 

Immaterial testimony as to whom the accused mar¬ 
ried Is properly excluded. 


Bumors following arrest 

Testimony In liquor prosecution 
that reputation of accused for being 
peaceable and law-abiding was bad. 
based on rumors following arrest. Is 
inadmissible.—Kitchens v. State, 10 
S.W.2d 999. Ill Tex,Cr. 45. 

Held not too remote 
Evidence that accused had general 
reputation for violating prohibition 
law seven or eight years previous, 
remoteness in such case affecting 
only weight.—Brown v. Common¬ 
wealth, 137 S.E. 492, 147 Va. 660. 

44. Ky.—Sturgill v. Commonwealth, 
46 S.W.2d 98, 242 Ky. 314—Vincent 

V. Commonwealth, 43 S.W.2d 345, 
241 Ky. 70—Dunaway v. Common¬ 
wealth, 39 S.W.2d 242, 239 Ky. 166 
—^Herrin v. Commonwealth, 21 S. 

W. 2d 139, 231 Ky. 139. 

45. Va.—Hall v. Commonwealth, 133 
S.E. 683. 145 Va. 818. 

46. Va.—Marable v. Commonwealth, 
128 S.E. 463,,142 Va. 644. 

47. Ky.—Pulliam v. Commonwealth, 
278 S.W. 134, 211 Ky. 766. 

48. Ind.—Robinson v. State, 149 N. 
B. 891, 197 Ind. 144, 

48. Ga.—Simmons v. State, 198 S.E. 

816, 58 GaApp. 413. 

Ky.—Gossett v. Commonwealth, 118 
S.W.2d 628, 274 Ky. 215—Cravens 

V. Commonwealth, 266 S.W. 625, 
205 Ky. 738—^Wells v. Common¬ 
wealth, 265 S.W. 818, 206 Ky. 322 
—^Brown v. Commonwealth, 251 S. 

W. 994, 199 Ky, 831—Crawford v. 


Commonwealth, 249 S.W. 1033, 
198 Ky. 726. 

50. Ky.—^Walker v. Commonwealth, 
237 S.W. 369, 193 Ky. 656. 

51. Ky.—Gossett v. Commonwealth, 
118 S.W.2d 528, 274 Ky. 215—-Crav¬ 
ens V. Commonwealth, 266 S.W. 
625, 205 Ky. 738—Lakes v. Com¬ 
monwealth, 254 S.W. 908, 200 Ky. 
266. 

Va.—Dixon v. Commonwealth, 173 
S.E. 521. 162 Va. 798—Spicer v. 
Commonwealth, 157 S.E. 666, 166 
Va. 971—King v. Commonwealth, 
151 S.E. 154, 163 Va. 974—Meekins 
V. Commonwealth, 151 S.E. 132, 
153 Va. 984. 

52. Tex.—Young v. State, 198 S.W. 
148, 82 TexCr. 656. 

33 C.J. p 780 note 19. 

53- Ala.—Crow v. State, 101 So. 526, 
20 Ala.App. 235, certiorari denied 
Ex parte Crow, 101 So. 627, 211 
Ala. 613. 

Mo,—State v. Perry, 267 S.W. 828. 
Va»—Marable v. Commonwealth, 128 
S.E. 463, 142 Va. 644. 

33 C.J. p 780 note 20. 

54. Ark.—Craig v. State, 164 S.W.2d 
1007, 204 Ark. 798. 

33 C.J. p 780 note 21. 

55. Ark.—Craig v. State, supra. 

33 C.J. p 780 note 22. 

Irresponsive and prejudicial answers 

to questions 

It was prejudicial error to permit 
officers in answer to questions as to 
accused's business to testify over 
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objection of accused that accused 
was running a “bootlegging joint" 
and that his tavern was “where 
everybody buys whisky in that end 
of town."—Kutz V. State, 101 P.2d 
268, 69 Okl.Cr. 210. 

56. Ky.—Commonwealth v. Byers. 
109 S.W. 895, 33 Ky.L. 252. 

Hxclnsion of cTunnlative evidence 
held not error 

Colo.—^Wilder v. People, 278 P. 594, 
86 Colo. 35, 65 A.L R. 1260. 

57. Ga.—^Borders v. Macon, 89 S.E. 
451, 18 Ga.App. 333. 

Tex.—Smalley v. State, 271 S.W. 
909, 100 Tex.Cr. 128. 

58. Mo.—State v. Quinn, 40 Mo.App. 
627. 

33 C.J. p 780 note 25. 

59. Tex.—Woods v. State, 151 S.W. 
296, 68 Tex.Cr. 105. 

33 C.J. p 780 note 26. 

Hearsay evidence of occupation or 
business see Criminal Law § 726. 

60. Ky.—Commonwealth v. Byers, 
109 S.W. 895, 33 Ky.L. 252. 

61. Tex.—McLemore v. State, 110 S. 
W. 900, 63 Tex.Cr. 562—McKinley 
V. State. 106 S.W. 342, 62 Tex.Cr. 
182. 

33 C.J. p 781 note 28. 

63. Tex.—Joyce v. State, 120 S.W. 

453, 66 Tex.Cr. 333. 

33 C.J. p 781 note 29. 

63. Tex—Paulk v. State, 293 S.W. 
169, 106 TexCr. 472. 

64. Ala.—^Russell v. State, 101 Bo. 
71, 20 Ala.App. 68. 
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Testimony as to whom accused married is prop¬ 
erly excluded when not material to any issue, 
such evidence may be admissible as a circumstance 
corroborating his statement before the grand jury 
that liquor found in the home of his fiancee be¬ 
longed to him.66 

§ 360* - Connection of Accused with Of¬ 

fense 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

The burden is on the state to prove the guilty con- 
-nection of the accused with the offense. 

The burden is on the state to prove beyond a rea¬ 
sonable doubt the guilty connection of accused with 
the offense but proof that accused offered or 
was requested by another to procure liquor for him, 
and received the money therefor, and shortly after 
delivered the liquor to such person, puts the burden 


on accused to explain where and from whom he 
got the liquor. 68 On a trial for selling without a li¬ 
cense, the presumption is that the vendor is the 
owner of the liquor sold,'®^ and, when the sale was 
made by accused in person, the ownership of the 
liquor is immaterial,"^® and need not be shown, 
unless he justifies under a license to the owner, 
in which case the burden is on accused to show 
that the liquor belonged to another person'^s and 
that he sold merely as agent."^^ A statute providing 
that a person doing certain acts shall be deemed the 
agent of the seller cannot be changed or annulled 
by testimony of accused that he was not the agent 
of the seller.75 

b. Admissibility 

Evidence tending to connect the accused with the 
crime charged is admissible. 

Evidence tending to connect accused with the 
crime charged is admissible."^® Thus evidence is 
admissible to show the presence of accused at the 
scene of the crime,7"^ that he was seen going toward 


GS. Ala.—Adams v. State, 97 So. 
159, 19 Ala.App. 316. | 

6S. Tex.—Lloyd v. State, 279 S.W. 
843, 103 Tex.Cr. 31. 

67. Ala.—Walls v. State, 198 So. 
161, 29 Ala.App. 466, certiorari de¬ 
nied 198 So. 153, 240 Ala. 148. 

Okl.—Lvnch v. State, 98 P.2d 625, 
68 Okl.Cr. 303. 

Tex.—Blackstock v. State, 29 S.W.2d 
366, 115 Tex.Cr. 284—Tierney v. 
State, 10 S.W.2d 1001, 111 Tex.Cr. 
52. 

Va.—Royals v. Commonwealth, 131 
S.E. 204. 144 Va. 630. 

33 C.J. p 778 note 65 [c]. 

Presence at still 

In prosecution for distilling, plea 
of not guilty placed burden on state 
to prove beyond reasonable doubt 
and to moral certainty that accused 
was at still, that being a material 
issue In the case,—Jones v. State, 
127 So. 681, 23 Ala.App. 493. 
Possession 

In prosecution for maintaining liq¬ 
uor nuisance, state had burden of 
showing that ^intoxicating liquors 
were found in possession of accused. 
—State V. Friend, 223 N.'W. 546, 207 
Iowa 742. 

63. Kan.—State v. Turner, 109 P. 

983. 83 Kan. 183. 

33 C.J. p 778 note 72, 

69. Ark.—Rana v. State, 11 S.W. 
692, 61 Ark. 481, 

TO. Ark.—^Evans v. State, 15 S.W. 
360, 54 Ark. 227. 

71. Ga.—Mills v. State, 76 S.E. 266, 
11 Ga.App. 383, 

72. Ark.—^Evans v. State, 15 S.W. 
360, 54 Ark. 227. 


73. Ark.—Beming v. State, 11 S.W. 
882, 61 Ark. 550. 

74. Ark.—Berning v. State, supra. 

75. N.a—State v. Burchfield, 63 S. 
E. 89, 149 N.C. 537. 

76. U.S.—Salerno v. U. S.. C.C.A. 
Neb., 61 F.2d 419—N-orris v. U. 
S., C.C.A.N.D.. 49 P.2d 856, cer¬ 
tiorari denied 62 S.Ct. 17, 284 U. 
S. 633, 76 L.Ed. 539. 

Ala.—Ikener v. State, 112 So. 185, 
22 Ala.App. 15, certiorari denied 
112 So. 187, 215 Ala. 652—Thomp¬ 
son V. State, 109 So. 557, 21 Ala. 
App. 498—Grissett v. State, 104 So. 
845, 20 Ala.App. 601, certiorari de¬ 
nied Ex parte Grissett, 104 So. 847, 
213 Ala 332—Parmer v. State, 101 
So. 482, 20 Ala.App. 233, certio¬ 
rari denied Ex parte Parmer, 101 
So. 484, 211 Ala. 613—Brown v. 
State, 101 So. 77, 20 AlaApp. 112 
—McGee v. State. 99 So. 772, 19 
AlaApp. 633—Davis v. State, 98 
So, 912. 19 AlaApp. 551. 

Ark.—Brown v. State, 255 S.W. 878, 
161 Ark. 253. 

, Kan.—State v. Fox, 225 P. 1042, 
116 Kan. 180. 

Tex.—Shannon v. State, 59 S.W.2d 
142, 123 Tex.Cr 521—Seale v. State, 
39 S.W.2d 68, 118 Tex.Cr. 324— 
Leverett v. State, 300 S.W. 933, 108 
Tex.Cr. 348—Sawyer v. State, 286 
S.W. 209, 104 Tex.Cr.,622—Jaggers 
V. State, 283 S.W. 527, 104 Tex.Cr. 
174—Webb v. State, 278 S.W. 223, 
102 Tex.Cr. 360—Culver v. State, 
Cr., 275 S.W. 1050—May v. State. 
260 S.W. 873, 97 Tex.Cr. 284. 
Utah.—State v, Kallas. 94 P.2d 4'14, 
97 Utah 492. 

Vt.—State V. Kempesti, 147 A, 273, 
102 Vt. 152. 


Wash.—State v. Stamatis, 241 P. 

659, 137 Wash. 106. 

$3 C.J. p 777 note 57. 

Evidence of payment of federal tax 
and internal reven'^e license gen¬ 
erally see infra § 365. 

Sale by wife aud soxl 

In prosecution for selling liquor, 
testimony as to sale of liquor bv ac¬ 
cused’s wife and son at his home, 
near time of alleged sale, w-^s rele¬ 
vant as tending to prove <hat ac¬ 
cused as head of house, kept, and 
was engaged in business of selling, 
liquor therein.—Melton v. State, 264 
SW. 965, 165 Ark. 448. 

Evidence held inzulaaissible 

Excluding testimony that accused 
charged with possessing liquor for 
sale rented as agent fa^-m where 
still was found was not error.— 

I Carroll v. State. 296 S.W. 643, 107 
Tex.Gr, 236. 

77. Ala.—Cox v. State, 122 So. CIS, 
first case, 23 Ala.App. 86, certiorari 
denied 122 So. 613, second case, 
219 Ala. 395—Salter v. State, 117 
So. 610, 22 Ala.App. 550—Gann v. 
State. 112 So. 178, 22 Ala.App. 65 
—Freeman v. State, 111 So. 188, 21 
Ala.App. 625—^Washington v. 
State, 107 So. 34, 21 Ala.App. 230— 
Grissett v. State, 104 So. 845, 20 
Ala.App. 601, certiorari denied 
Ex parte Grissett, 1G4 So. 847, 213 
Ala. 332—Davis v. State, 98 So. 
912, 19 Ala.App. 551. 

Tex.^—Banks v. State, 282 S.W. 225, 
104 Tex.Cr. 38—Rufony v. State, 
265 S.W. 704, 98 Tex.Cr. 880. 
Opportxuiity to eoznmlt offense 

Undisputed evidence of presence 
of a person at a still, where he is 
charged with its operation, may be 
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§ 360 

or that books and papers of accused were 
found there.'79 Evidence is also admissible to show 
the existence of tracks from accused’s house to and 
from the place where the crime was committed,^® 
and that accused had the smell of whisky on him;St 
but evidence of acts of third persons subsequent to 
the arrest of an accused and not under his direc¬ 
tion is inadmissible.^^ 

Agency. It is proper to admit evidence tending 
to prove the agency of another person for ac¬ 
cused, and in connection therewith evidence of 
the sale made or act done by the agent,and of 
the authority granted by accused to the agent. 
Accused may introduce evidence tending to show 
that the person making the sale was not his agent^® 
or that the sale or act in question was made or done 
without his knowledge and in disobedience of his 
positive orders to his servant or agent,and the 
prosecution may introduce evidence in rebuttal 
thereof.®® Evidence of previous general instruc¬ 
tions of this kind is immaterial, however, where 
it is admitted or conclusively appears that the par¬ 
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ticular sale charged was made with the knowledge 
of the master;®® and such evidence is not compe¬ 
tent in favor of the clerk or servant when he is 
personally charged with the sale.®® 

The testimony of accused’s agent with reference 
to his acts or duties with respect to other similar 
transactions is not admissible in favor of accused 
where it is not shown that the witness was present 
or had an3rthing to do with the transaction in ques¬ 
tion.®^ Evidence of the agency of accused for an¬ 
other person with respect to an act or transaction 
not involved in the case is not admissible against 
him.®® Also evidence that accused was employed 
by another '^under a criminal contract” is not ad¬ 
missible in his favor where he does not claim 
duress.®® 

Knowledge of agent. In a prosecution of a com¬ 
mon carrier for unlawfully transferring or deliv¬ 
ering intoxicating liquors, evidence tending to show 
that its agent had knowledge or notice that the liq¬ 
uor was not intended for the personal use of the 
consignee is admissible.®^ 
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considered by the jury as tending to 
show that accused had opportunity 
to commit offense.—^Raymond v. 
State. 105 So. 394, 21 Ala.App, 107. 

78. Ala.—Knight v. State. 118 So. 

249, 22 Ala.App. 500, certiorari 

denied 118 So. 250, first case, 218 
Ala. 169, followed in 118 So. 250, 
second case, 22 Ala.App. 501, and 
certiorari denied 118 So. 250, third 
case, 218 Ala. 169. 

79. Or.—State v. Nutter, 249 P. 635, 
119' Or. 341. 

80. Ala.—Culverhouse v. State, 106 
So. 874, 21 Ala.App. 208—Grissett 
V. State. 104 So. 845, 20 Ala.App, 
601, certiorari denied Ex parte 
Grissett 104 So. 847, 213 Ala. 332. 

Vehicle and hmnan tracks 

(1) In liquor prosecution, after 
witness had testified that he had fol¬ 
lowed tracks of wagon of those ac¬ 
cused and that they led to top of a 
knoll where there was a tree which 
had been “gnawed," and that there 
were evidences of hitching an ani¬ 
mal there, it was competent to show 
that wagon tracks did not continue 
beyond such tree, and it was compe¬ 
tent for state to show that from 
point where wagon tracks stopped 
two sets of men's tracks led to 
points where a complete still, sev¬ 
eral barrels of mash, and barrels 
containing sugar, hops, and water 
were found.—^Hewitt v. State, 102 So. 
489, 20 Ala.App. 379. 

(2) In prosecution for transport¬ 
ing liquor, evidence that sheriff, fol¬ 
lowing traaJit* of car backward sev¬ 
eral miles to where it had stopped in 
vicinity of still, found other whisky 


hidden and tracks leading from car 
and still to hidden whisky, was held 
admissible under count charging 
possession for purpose of sale, and 
also to show accused interested in 
transportation of whisky.—Thomp¬ 
son v. State, 269 S.W. 1048, 99 
TexCr. 470. 

SiixLilaxity of tracks 
Testimony that tracks on prem¬ 
ises of accused resembled those seen 
along path and at stills was com¬ 
petent in prosecution for possessing 
liquor,—State v. Weston, 147 S.E. 
618, 197 N.C. 25. 

Mule track 

Ala.—^Pord v. State, 112 So. 182, 22 
Ala.App. 69. 

81. Ala,—Carter v. State, 100 So. 
199, 19 Ala.App. 668. 

82. Mich.—People v. Davis, 226 N. 
W. 671, 247 Mich. $72. 

83. Ky.—Commonwealth v. Bottom, 
130 S.W. 1091, 140 Ky. 212. 

Miss.—Corpus Juris cited in Grant¬ 
ham V. State, 2 So.2d 160, 151, 
190 Miss. 887. 

Vt.—State V. Kamuda, 129 A 306, 98 
Vt 466. 

Age of accused’s minor son when 
he obtained whisky for one enter¬ 
ing accused’s store was a proper 
subject for inquiry on issue of prin¬ 
cipals.—Hurst V. State, 17 S.W.2d 
818, 112 TexCr. 433. 

84. Ind.—Bond v. State, 168 N.E. 
241, 199 Ind. 484. 

Miss.—Corpus Juris cited in Grant¬ 
ham V. State, 2 So.2d 150, 151, 190 
Miss. 887. 

Pa.—Commonwealth v. Finch, 80 Pa. 
Super. 386. 
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Tex—^Leverett v. State, 800 S.W. 
933, 108 TexCr. 348—Molish v. 
State, 277 S.W. 672, 102 TexCr. 
143—May v. State, 260 S.W. 873. 
97 TexCr. 284. 

33 aj. p 779 note 87. 

85. Ky.—Commonwealth v. Bottom, 
130 SW. 1091, 140 Ky. 212. 

33 C.J. p 779 note 88. 

86. Tex.—Schwulst v. State, 108 S. 
W. 698, 52 TexCr. 426. 

87. Mass.—Commonwealth v. Riley, 
81 N.E. 881, 196 Mass. 60, 10 L.R. 
A,N.S., 1122. 

33 C.J. p 779 note 90. 

88. Miss.—Cotpns Jnris cited in 
Grantham v. State, 2 So.2d 150, 
151, 190 Miss. 887. 

Mo.—State v. Stamper, 141 S.W. 432. 
159 Mo.App. 882. 

89. Minn.—State v. Mueller, 38 N. 
W. 691, 38 Minn. 497. 

90. Mass.—Commonwealth v, Tiuk- 
ham, 14 Gray 12. 

91. Ga.—Seaboard Air Line R. Co. 
v. State, 97 S.E. 649, 23 Ga.App. 
72. 

92. Tex—^Hankins v. State, 122 S. 
W. 21, 57 TexCr. 152. 

93. Ala.—Johnson v. State, 56 So. 
226, 172 Ala. 424, Ann.Cas.l913E 
296. 

94. Ky.—^Adams Express Co. v. 
Commonwealth, 197 S.W. 630, 177 
Ky. 159—^Adams Express Co. v. 
Commonwealth, 192 S.W. 66, 174 
Ky. 296. 

Admissibility of evidence of knowl¬ 
edge or Intent generally see in¬ 
fra § 363 c. 
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Agency for purchaser. Where accused contends 
that he acted merely as agent of the purchaser, ev¬ 
idence both in support of the contentions^ in 
rebuttal thereof’96 is admissible. 

Joint defendants. It has been held that, on an 
indictment charging two persons jointly with an 
unlawful sale of liquor, evidence of a sale by one of 
those accused is admissible against the other.S7 
So any evidence tending to connect either of those 
accused with possession of a still is relevant when a 
finding of joint possession is warranted.^S 


§ 360 

c. Weight and SnfBlciency 

(1) In general 

(2) Agency 

(3) Joint defendants 

(1) In General 

A conviction fop a violation of the intoxicating liq¬ 
uor laws cannot be sustained unless the proof is suffi¬ 
cient to connect the accused with the commission of 
the offense. 

A conviction cannot be sustained on proof which 
shows a violation of the liquor laws but fails to 
connect accused with the commission of the of- 
fense.9^ This connection may be shown by cir- 
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95. Tex.—Jones v. State, 147 S.W. 
251, 66 Tex.Cr. 403. 

96. Tex.—Ross v. State, 163 S.W. 
433, 72 Tex.Cr. 611. 

33 C.J. p 780 note 9. 

97. Kan.—State v. McLaughlin, 27 
P. 840, 47 Kan. 143. 

33 C.J. p 780 note 11. 

98. Ala.—Butterworth v. State, 110 
So. 157, 21 Ala.App. 583. 

99. U.S.—Grant v. U. S„ C.C.A.N.J., 

49 P.2d 118—Grille v, U. S., C.C.A. 
N.Y., 31 P.2d 289—Dandrea v. 

U. S., C.C.A.Minn., 7 F.2d 861— 
Boitano v. U. S., C.C.A.Cal., 7 F. 
2d 324. 

Ala.—Jones v. State, 125 So. 384, 220 
Ala. 260—Wilbanks v. State, 185 
So. 770, 28 Ala.App. 456—Davidson 

V. State, 180 So. 129, 28 Ala,App, 
151—Pate V. State, 162 So. 571, 26 
Ala.App. 487—Liles v. State, 148 
So. 337, 25 Ala,App. 447—^Evans v. 
•State, 137 So. 679, 24 Ala.App. 540 
—Pitts V. State, 135 So. -654, 24 
Ala.App. 405, followed in Payne v. 
State, 1-35 So. 925, 24 Ala.App. 671 
—Coggin V. State, 122 So. 186, 23 
Ala.App. 135—Copeland v. State, 
121 So. 445, 23 Ala.App. 91—^Adams 
V. State, 116 So. 413, 22 Ala.App. 
424—Woodall v. State, 113 So. 85, 
22 Ala.App. 104—^Hutcheson v. 
State, 106 So. 206, 21 Ala.App. 174. 

Ark.—Yeager v. State, 3 S.W. 2d 977, 
176 Ark. 725. 

Ga.—Demoni'a v. State, 17 S.E.2d 204, 
66 Ga.App. 114—Clark v. State, 150 
S.B. 651, 40 Ga.App. 504 (first case) 
—Elrod V. State, 147 S.B. 594, 39 
Ga.App. 482—Toler v. State. 147 S. 
B. 398, 39 Ga.App. 411—Treadaway 
V. State, 142 S.B. 752, 88 Ga.App. 
94—Poster v. State, 140 S.B. 776, 
•37 Ga.App. 498. 

Ky.—Mullins v. Commonwealth, '287 
S.W. 542, 216 Ky. 149—Tewmy v. 
Commonwealth, 267 S.W. 1087, 206 
Ky. 622. 

Miss.—Sanders v. State, 6 So.2d 125, 
192 Miss. 416. 

Mo.—State v. Kurtz, 295 S.W. 747, 
317 Mo. 380. 

N.Y.—^People v. Pellegrino, 16 N.Y.S. 
2d 939. 


Okl.—Akins v. State, Cr.. 162 P.2d 
195—^3.1ayberry v. State, 79 P.2d 
1027, 64 OkLCr. 298—Severe v. 

State, 77 P.2d 116, -64 Okl.Cr. 53— 
Hewitt V. State, 69 P.2d 93, 61 
OkLCr. 415—Sentell v. State, 67 P. 
2d 466, 61 OkLCr. 229—Crowdis v. 
State, 68 P.2d 154, 59 OkLCr. 297— 
Lovett V. State, 281 P. 156, 44 Okl. 
Cr. 372—Downs v. State, 280 P. 
856, 44 OkLCr. 315—Kinney v. 

State. 223 P. 198, 26 OkLCr. 144. 
Tex.—Bolton v. State, 137 SW.2d 
36, 1*38 Tex.Cr. 433—Murray v. 

State. 134 S.W.2d 286, 138 Tex.Cr. 
53—Poston V. State, 119 S.W.2a 
1053, 135 Tex.Cr. 317—Morgan v. 
State, 105 S.W.2d 234, 132 Tex.Cr. 
406—Scott V. State, 104 S.W.2d 868, 
132 Tex.Cr. 471—Todora v. State, 
■38 S.W.*2d 746, 117 Tex.Cr. 317— 
Smith V. State, 36 S.W.2d 532, 117 
TexCr. 303—^Van Zant v. State, 8 
S.W.2d 118, 110 Tex.Cr. 276. 

Va.—Sutherland v. Commonwealth, 
198 S.B. 452, 171 Ya. 485—Jennings 

V. Commonwealth, 156 S.B. 394, 155 
Va. 1075—Thomason v. Common¬ 
wealth, 131 S.B. 195, 144 Va. 644— 
Howard v. Coramoiiwealth, 122 S. 
E. 112, 138 Va. 835. 

Wash.—State v. Jukich, 239 P. 207, 
185 Wash, 682. 

33 C.J. p 777 note 58. 

E-videnoe held sufficient 

(1) To connect accused with of¬ 
fense. 

U.S.—Verna v. U. S., C.C.A.I11., 64 P. 
2d 919—^Patterson v. U. S., C.C.A., 
31 P.2d 737—McMillan v. TJ. S., C. 
C.A.OkL, 26 'P.2d 58—Pane v. U. S., 
C.C,A.Heb., 2 F.3d 855. 

Ala.—Duncan v. State, 143 So. 201, 
25 Ala.App. 197—Sharp v. State, 
126 So. 895, 23 Ala.App. 457. 
Ark.~HLynn v. State. 277 S.W. 19, 169 
Ark. '880—^Herren v. State, 276 S. 

W. 365^ 169 Ark. 636—Goodwin v. 
State, 255 S.W. 1095, 161 Ark. 266. 

Cal.—^People v, McDonald, 293 P. 
883, 110 CaLApp. 183—^People v. 
Helt, 279 P. 1046, 100 CaLApp. 279. 
Ga.—Davidson v. State, 22 S.B.2d 
190, 68 Ga,App. 166—Carter v. 

State, 197 S.B. 3-33, *58 Ga.App. 16— 
Sutton V. State, 195 S.E. 219, 57 
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Ga.App. 251—^Dennison v. State, 
191 S.E. 298, 55 Ga.App. 765—War¬ 
ren V. State, 1S5 S.E. 385, 53 Ga. 
App. 221—Christian v. State, 183 
S.B. 630, 52 Ga.App. 410—Phillips 
V. State, ISO S.E. 249, 51 Ga.App. 
327—Poole V. State. 176 S.E. 898, 
50 Ga.App. 69—Plemmons v. State, 
171 S.E. 685, 47 Ga.App. 822—Pen¬ 
ney V. State, 159 S.B. 289, 43 Ga. 
App. 466—Vlning v. State, 153 S. 
B. 221, 41 Ga.App. 418—Johnson v. 
State, 152 S.E. 920, 41 Ga.App. 327 
—^Williams v. State, 152 S.B. 911, 
41 Ga.App. 351—Craig v. State, 152 
S.E. 594, 41 Ga.App. 225—Ealey v. 
State, 151 S.E. 401, 40 Ga.App. 730 
—Ealey v. State, 151 S.E. 400, 40 
Ga.App. 727—Remson v. State, 150 
S.B. 444, 40 Ga.App. 548—Griggs v. 
State, 150 S.E. 438, 40 Ga.App. 542 
—Phillips V. State, 146 S.B. 348, 39 
Ga.App. 124—McBurnett v. State, 
146 S.E. 337, 39 Ga.App. 125— 
Wynn v. State, 143 S.E. 599, 38 Ga. 
App. 262—Alexander v. State, 139 
S.B. 94, 37 Ga.App. 165—^Marshall 
V. State, 138 S.E. 267, 36 Ga.App. 
770—Brown v. State, 135 S.B. 756, 
36 Ga.App. 95. 

Ind.—Impellizzeri v. State, 181 K.E. 
364, 203 Ind. 530—Mahok v. State. 
174 N.B. 281, 202 Ind. 473—Humble 

V. State, 160 N.B. 41, 199 Ind. 653 

—Bond V. State, 158 N.B. 241, 199 
Ind. 484—Slick v. State, 151 N.B. 
401, 197 Ind. 550—Snedegar v. 

State, 150 N.E. 367, 198 Ind. 182. 

Iowa.—State v. Heeren, '205 N.W. 
498, 200 Iowa 882. 

Kan.—State v. Hancock, 274 P. 209, 
127 Kan. 610, rehearing denied 275 
P. 1089, 128 Kan. 11. 

Ky.—Carter v. Commonwealth, 28 S. 

W. 2d 976, 234 Ky. 695—Keifner v. 
Commonwealth, 7 S.W.2d 1066, 225 
Ky. 163—Page v. Commonwealth, 
261 S.W. 17, 202 Ky. 673. 

La.—State v. Howard, 111 So. 72, 162 
La, 719. 

Mich.—People v. Myers, 214 H.W. 

130, 239 Mich. 105. 

Minn.—State v. McBride, 9 N.W.2d 
416, 215 Minn, 123. 

Miss.—Aultman v. State, *8 So.'2d 453 
i —Quick V. State, 7 So.2d 887, 192 
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cumstantial evidence^ from which accused’s partici- I pation or complicity in the act charged may be 


Miss. 789, certiorari denied Quick 
V. State of Mississippi, 63 S.Ct. 52, 
317 U.S. 631. 87 L.Ed. 509—Wylie 
Y. State, 119 So. 825, 151 Miss. 897 
—Tallent v. State, 119 So. 175. 
Mo.—State y. Ross, 300 S.W. 717— 
State V, Kurtz, 295 S.W. 747, 317 
Mo. 380—State v. Nave, 285 S.W. 
723—Kinney v. State. 285 S.W. 87 
—State V. Fortner, App., 297 S.W. 
177. 

Neb.—Stumpff v. State, 239 N.W. 212, 
122 Neb. 49. 

Okl.—Gransbury v. State, 82 P.2d 
240, 64 O'-l.Cr. 423—Pierce v. State. 
2$ P.2d 229. 55 Okl.Cr. 150—Dale 
V. State, 2 P.2d 607, 52 O’tl.Cr. 97— 
Barnett v. State, 239 P. 680, 31 
Okl.Cr. 413. 

Pa.—Commonwealth v. ReDavid, 
Quar.Sess., 32 Del.Co. 182. 

S.C. — State V. Burns, 130 S.E. 641, 
133 S.C. 238. 

Tex.—Trustee v. State, 109 S.W.2d 
173, 133 Tex,Cr. 168—Coker v. 

State, 67 S.W.2d 868, 125 Tex.Cr. 
328—Boatcallie v. State, o'O S.W.2d 
826, 121 Tex.Cr. 149—Stephenson 

V. State. 46 S.W.2d 978, 120 Tex. 
Cr. 265—McFadden v. State, 24 S. 

W. 2d 835, 114 Tex.Cr. 213—Cooke 

V. State, 24 S.W.2d 427, 114 Tex.Cr. 
35—Harris v. State, 15 S.W.2d 
1048, 112 Tex.Cr. 219—Sherow v. 
State, 9 S.W.2d 353. 110 Tex.Cr. 
539—Plattenburg v. State, 294 S. 

W. 549, 107 Tex.Cr. 43—Passaloque 

V. State, 286 S.W. 239, 104 Tex,Cr. 

536—Johnson v. State, 285 S.W. 
329, 105 Tex.Cr. 26—Woytek v. 

State, 272 S.W. 131, 100 Tex.Cr. 

122 . 

Va.—King v. Commonwealth, 151 S. 
E. 154. 153 Va. 974—Phillips v. 
Commonwealth. 129 S.E. 259, 143 
Va. 504—^Widgeon v. Common¬ 
wealth. 128 S.E. 459, 142 Va. 65S. 
Wash.—State v. Dunn, 294 P. 217, 
159 Wash. 608—State v. Johnston, 
275 P. 569, 151 Wash. 262—State v. 
Burnett, 258 P. 484, 144 Wash. 598 
—State V. Donati, 270 P. 100, 149 
Wash. 53. 

33 C.J. p 777 note 58 [c] (1). 

(2) To identify accused as person 
who committed the offense. 

Ark.—Matthews v. State, 42 S.W.2d 
6. 184 Ark. 1194. 

Ga.—Young v. State, 27 S,E.2d 350, 
70 Ga.App. 76—Booker v. State, 
176 S.E. 917, 50 Ga.App. 66. 

Ind.—Pruitt v. State, 152 N.E. 817, 
198 Ind. 175. 

Mo.—State v. Fannin, 296 S.W. 84. 
S.C.—State V. Reaves, 28 S.E.2d 91, 
203 S.C. 501. 

Tex.—Woods v. State, Cr., 188 S.W. 
2d 391—Sturgeon v. State, 176 S. 

W. 2d 331, 146 Tex.Cr. S13—Weeks 

V. State. 143 S.W.2d 956, 140 Tex 
Cr. 246—Nunn v. State, 123 S.W.2d 
669. 136 Tex.Cr. 121—Boyd v. 

State, 59 S.W.2d 145, 123 Tex.Cr. 


480—Galley v. State, 279 S.W. 848, 
103 Tex.Cr. 53—Gandy v. State, 261 
S.W. 145, 97 Tex.Cr. 364. 

Va.—Shields v. Commonwealth, 136 
S.E. 495, 147 Va, 640—Graham v. 
Commonwealth, 124 S.E. 429, 140 
Va. 452. 

Wash.—State v. Peck, 261 P. 779, 
146 Wash. 101, followed in State v. 
Christoph, 265 P. 1119, 147 Wash. 
69’S, 

33 C.J. p 777 note 58 [d] (3), (4). 

(3) To show participation by ac¬ 
cused In act charged. 

U.S.—Jamail v. U. S., C.C.A.Tex., 55 
P.2d 216—Smith v. U. S., C.®.A. 
Ark., 50 P.2d 46—Rosengarten v. 

U. S., C.C.A.Mich., 32 F.2d 644. 
Ala.—Baker v. State, 149 So. 858, 25 

Ala.App. 632, certiorari denied 149 
So. 859, 227 Ala, 271. 

Mo.—State v. Corp, 22 S.W.2d 774. 
Tex.—Scott V. State. 21 S.W.2d 1041, 
113 Tex.Cr. 634—^Andrews v. State, 
273 S.W. 568, 100 Tex.Cr. 395, 653. 
33 C J. p 777 note 58 [c] (2). 

(4) To show that the signatures 
for shipments by express were the 
genuine signatures of accused, and 
that he received the liquors.—Leon¬ 
ard V. State, 152 S.W. 632, 68 Tex. 
Cr. 549. 

(5) To justify finding that accused 
was principal offender.—Rlojas v. 
State, 277 S.W. 640, 102 Tex.Cr. 258. 

(6) To show accused to be em¬ 
ployee of licensee.'—Barnard v. State, 
48 So. 483, 158 Ala. 35. 

Evidence held insufflcient 

(1) To connect accused with of¬ 
fense. 

U.S.—Eastman v. U. S., C.C.A.Mo., 
153 P.2d 80—U. S. V. Carlin, C.C.A. 
N.T., 92 P2d 425. 

Ala.—Chancellor v. State, 199 So. 
749, 29 Ala.App. 613—Adams v. 

S^ate, 174 So. 319, 27 Ala.App. 404, 
certiorari denied 174 So. 320, 234 
Ala. 178—Grimes v. City Com’rs of 
Plorence, 172 So. 357, 27 Ala.App. 
362—McNeel v. State, 140 So. 1S5, 
25 Ala.App, 36—Irwin v. State, 139 
So. 300, 24 Ala.App. 5S3—Phillips 

V. State, 112 So. 810,'22 Ala.App. 97 
—Johnson v. State, 104 So. 352, 20 
Ala.App. 598—Ballentine v. State, 
96 So, 732, 19 Ala.App. 261. 

Ark.—Dodson v. State, 276 S.W. 1001, 
169 Ark. 877. 

Ga.—Roberson v. State, 32 S.E 2d 
913, 72 Ga.App. 54—Ralston v. 

State, 17 S.E.2d ’81, 66 Ga.App. 62 
—Dailey v. State, 198 S.E. 791, 58 
Ga.App. 401—Gray v- State, 180 S. 
B. 768, 51 Ga.App. 458—Jenkins v. 
State, 179 S.E. 597, 51 Ga.App. 95 
—Samuels v. State, 158 S.E. 375, 
43 Ga.App. 194. 

Ind.—Molnar v. State, 177 N.E. 452, 
202 Ind. 669—Titzer v. State, 171 
N.E. 7, 201 Ind. 643. 

Iowa.—State v. Straka, 2Sg N.W. 909, 
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209 Iowa 572—State v. Friend, 223 
N.W. 546, 207 Iowa 742. 

Ky.—McCall v. Commonwealth, 275 
S.W. 807, 210 Ky. 336. 

Mich.—People v. Middleton, 222 N. 

W. 173. 245 Mich. 197. 

Miss.—Aultman v. State, 8 So.2d 453. 
Mo.—State v. Carter, 36 S.W.2d 917 
—State V. West, 24 SW.3d 1005, 
324 Mo. 710—State v. Varnell, 289 
S.W. 844, 316 Ma 169—State v. 
Nelson, App., 21 S.W.2d 190—State 
V. Fortner, App., 297 S.W. 177— 
State V. Anno, App., 296 S.W. 825. 
N.C.—State v. -Burgess, 119 S.E. 820, 
IS^S N.C 467. 

Okl.—White v. S’-ate, 296 P. 503, 50 
Okl.Cr. 92=—^Dabbs v. S"ate, 295 P. 
622, 50 0:Tl.Cr. 32—Kutz v. State, 
281 P. 809. 45 Okl.Cr. 47—Taylor 
V. State, 255-P. 714, 37 Okl.Cr. 23. 
Pa.—Commonwealth v. ReDavid, 
Quar.Sess., 32 Del.Co. 182. 

Tex.—Watkins v. State, 277 S.W. 397. 
102 Tex.Cr. 219. 

Va.—Spratley v. Commonwealth, 152 
S.E. 362, 154 Va. 854—Phillips v. 
Commonwealth, 129 S.E. 259, 143 
Va. 604. 

W.Va.—State v. Stutler, 176 S.E. 426, 
115 W.Va. 393. 

Wis.—Larsen v. State, 509 N.W. 687. 
190 Wis. 606. 

(2) To establish accused's identity 
as person indicted.—Jones v. Com¬ 
monwealth, 156 SB. 371, 155 Va. 
10-84. 

(3) To show a sale by accused ©r 
to identify him as the seller. 

Ga.—Davis v. State, 143 S.E. 914, 
38 Ga.App. 264. 

Tex.—Bell v. State. 29 S.W.2d 389, 
115 Tex.Cr. 121. 

33 C.J. p 777 note 58 Id]. 

(4) To show accused’s participa¬ 
tion in violation of law. 

Ga.—Murray v. State, 136 S.E. 92, 36 
Ga.App. 90. 

Mo.—State v. Parks, App., 13 S.W. 2d 
1107—State v. Brinkley, App., 297 
S.W. 712. 

1. Ga.—Burkes v. State, 175 S.E. 

412, 49 Ga.App. 322. 

Oh'o.—Dosio V. State, 170 N.E. 881, 
34 Ohio App. 384. 

Tex.—Peters v. State, 151 S.W. 2d 
592, 142 Tex.Cr. 146—Woytek v. 
State, 272 S.W. 131, 100 Tex.Cr. 
122 . 

Va.—^Widgeon v. Commonwealth, 128 
S.E. 459, 142 Va. 658. 

33 C J. p 777 note 59. 

Proof of accused’s intosicatiou 
may tend to connect him with pos¬ 
session of intoxicating liquor.—State 
V. Nelson. Mo.App., 21 S.W.2d 190, 
Case held not one of circumstan¬ 
tial evidence where accused was pos¬ 
itively identified as person carrying 
mash to still.—Wilkerson v. State, 
1360 S.W. 942, 108 Tex.Cr. 3^4. 
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rightly and reasonably inferred ;2 but, before a con¬ 
viction is authorized, accused’s connection with the 
crime charged must be shown either by positive 
proofs or by circumstantial evidence which ex¬ 
cludes every other reasonable hypothesis except 
that of guilt.'* 

Accused may be convicted on evidence which 
does not show that he personally participated in 
the particular act charged.^ He may be convicted 
on evidence which shows that he was interested 
in the sale or transaction charged;® or that he aid¬ 
ed and abetted the commission of the offense 
or that he was so connected with the offense as to 
bring him within a statute defining a principal of- 
fender.s Accused may also be convicted, although 
the evidence fails to show that he was present at 
the scene of the offense, at the time thereof, as 
in the ca:se of acts of a purchaser done in pursu¬ 


ance of a preconcerted arrangement with accused.® 
A conviction cannot be based on evidence of acts 
done in the absence, and without the knowledge, of 
accused, by a person not connected with him or his 
place of business, as agent, partner, or otherwise.^® 
The identification of accused as the person who 
committed the offense need not be by the testimony 
of eyewitnesses or witnesses who saw the offense 
committed.il Where accused is found in an ap¬ 
parently guilty situation, an unreasonable explana¬ 
tion is worse than no explanation at all.i^ 

Accused may be convicted of making an illegal 
sale of liquor, although he was not visible to the 
purchaser, if there is evidence connecting him with 
the transaction, from which the jury may infer that 
he was the seller.i® A prima facie case of sale by 
accused is made out by evidence that accused of¬ 
fered or was requested by another to procure liquor. 


2. Ind.—Thompson v. State, 125 N. 
E. 641, 189 Ind. 182. 

3. Cal.—Corpus Juris cited in Peo¬ 
ple V. Borrego. 297 P. 17. 19, 211 
Cal. 759. 

Okl.—Jackson v. State, 165 P. 619, 
13 Okl.Cr. S20. 

33 C.J. p 777 note 61. 

4. Cal.—Corpus Juris cited in Peo¬ 
ple V. Borrego. 297 P. 17. 19. 211 
Cal. 759. 

33 C.J. p 777 note 62. 

Evidence held sufficient 

Ga.— Rivers v. State, 143 S.E. 126, 38 
Ga..4pp. 140—Harrell v. State, 142 

S.E. 746, 38 Ga.App. 120—Cohran 
V. State. 142 S.E, 703, 38 Ga.App. 
129. 

Tex.—Peters v. State, 151 S.W.2d 
■592. 142 Tex.Cr. 146. 

2SvIdence held insufficient 

Ala.—Pisher v. State, 185 So, 913, 
28 Ala.App. 410. 

Ga,—Summerville v. State, 21 S.E,2d 
909, 68 Ga.App. 13—Clark v. State, 
17 S.E.2d oo2, 66 Ga.App, 153— 
Summerville v. State, 16 S.B.2d 
797, 65 Ga.App. ‘886—Thompson v. 
State, 189 S.E. 616, 55 Ga,App. 169 
—Duke V. State, 169 S.E. 872, 43 
Ga.App. 576—Cagle v. State, 157 
S E. 882, 43 Ga.App. 99—Tate v. 
State. 147 S.E. 590, 39 Ga.App. 473 
—Jackson v. State, 136 S.E. 286, 
36 Ga.App. 211—Chastain v. State, 
136 S.E. 284, 36 Ga.App. 216— 
Hampton v. State, 131 S.E. 688, 34 
Ga.App. 699. 

■K.a—State V. Tuttle, 146 S.E. 6, 196 
N.C. 385. 

Tex.—^Wooldridge v. State, 51 S.W. 
2d 727, 121 Tex.Cr. 255. 

33 C.J. p 777 note 62 [a]. 

J5. U.S.—Winkelstein v. U. S., C.C. 

A.N.J., 60 P.2d 959. 

Jdinn.—State v. Brown, 193 N.W. 169, 
155 Minn. 245. 


Pa.—Commonwealth v. Speer, 42 A. 

2d 94, 157 Pa.Super. 197. 

Tex.—Roberts v. State, 27 S.W.2d 
159, 115 Tex.Cr. 431. 

6. Tex.—Andrews v. State. 273 S.W. 
568, 100 Tex,Cr. 395, 653. 

33 C,J. p 777 note 64. 

Evidence held sufficient 
To support jury’s finding that ac¬ 
cused was Interested in the sale of 
the liquor.—Mince v. State, 252 S. 
VV. 564, 94 Tex.Cr. 572—33 C.J. p 
777 note 64 [a]. 

Nature of interest 
In prosecution for manufacturing 
and being interested In manufactur¬ 
ing liquor, state need not show what 
interest accused had in manufactur¬ 
ing, but only that he had an interest. 
—Tuggle V. State, 294 S.W. 385, 174 
Ark. 156. 

7. U.S.—Meyer v. U. S., CC.A.Or., 
67 P.2d 223—Occinto v. U. S., C.C. 
A.Neb., 54 F,2d 351—Powell v. U. 
S.. C.C.A.N.C., 2 F.2d 47. 

Ga.—Faucette v. State, 30 S.B.2d 808, 
71 Ga,App. 331. 

Ky.—Cummins v. Commonwealth, 

271 S.W. 1044, 208 Ky. 695. 

Neb.—Zimmerman v. State, 264 N. 

W. 668, 130 Neb. 269. 

33 C.J. p 778 note 65. 

Evidence held sufficient 

U.S.—Samlch v. U. S., C.C.A.Wash., 

[ 22 F.2d 672. 

Cal.—People v. Borrego, 297 P. 17, 
211 Cal. 759. 

Ga.—Cunningham v. State, 133 S.E. 

267, 35 Ga.App. 348. 

33 C.J. p 778 note 65 [a]. 

Evidence held insufficient 
U.S.—U. S. V. Carlin, C.aA.N.T., 92 
F.2d 425—Price v. U. S., C.C.A, 
Tenn., 29 P,2d 995—Pontiff v. U. 
S„ C.C.A.Mass., 9 P.2d 29. 

Colo.—^Bunker v. People, 243 P. 629, 
79 Colo. 95. 


Ky.—^Meredith v. Commonwealth, 287 
S.W. 930, 216 Ky. 417. 

Va.—Spicer v. Commonwealth, 157 
S.R 566, 156 Va. 971—West v. 
Commonwealth. 157 S.B. 538, 156 
Va. 975—Frazier v. Common¬ 
wealth, 156 SE. 369, 155 Va. 1067. 
33 C.J. p 778 note 65 [b]. 

Proof of oo-operation required 

One is not guilty of aiding and 
abetting in possession, control, or 
operation of a still unless there is 
some evidence of co-operation.—U. 
S. V. Carlin. C.C.A.N.Y., 92 P.2d 425. 

8. Tex.—Levassar v. State, 47 S.W. 
2d 841, 120 Tex.Cr. 208—Ballard v. 
State, 43 S.W. 2d 584, 119 Tex.Cr. 
168—Berry v. State, 249 S.W. 223, 
94 Tex.Cr. 3. 

Wash.—State v. Dahl, 247 P. 1023, 
139 Wash. 644. 

Evidence held insufficient 

(1) To support inference that one 
of the persons accused aided or en¬ 
couraged others in possessing liquor 
for sale so as to be principal under 
statute.—Duffer v. State, 27 S.W.2d 
242. 115 Tex.Cr. 513. followed in 27 
S.W.2d 244, 115 Tex.Cr. 518, and 
Sanders v. State, 27 S.W.2d 245. 

(2) To support conviction as prin¬ 
cipal for possessing still, mash, and 
equipment to manufacture intoxicat¬ 
ing liquor.—Blackstock v. State, 29 
S.W.2d 365. 115 Tex.Cr. 284. 

9. Ky.—Harris v. Commonwealth, 
132 S.W. 148, 141 Ky. 70. 

10. Ala.—Thurman v. State, 196 So. 
748, 29 Ala.App. 394. 

33 C.J. p 778 note 71. 

11. Mo.—State v. Cooney, App., 299 
S.W. 828. 

12. Ga.—Davis v. State, 61 S.E. 132, 
4 Ga.App. 2-74. 

13. Ga.—Thompson v. State, 34 S.E. 
679, 109 Ga. 272. 

3.3 p.J. p 778 note 70. 


527 



§ 360 


INTOXICATING LIQUORS 


48 C.J.S. 


received money, and shortly thereafter delivered 
the liquor to such person,or by evidence that ac¬ 
cused delivered intoxicating liquor and received 
payment from the purchaser,^5 ^nd such evidence 
authorizes a conviction where accused gives no 
explanation^® or one which the jury believe to be 
a mere subterfuge.^"^ 

To authorize a conviction for transporting liq¬ 
uor in an automobile, the evidence must justify 
an inference that accused had an interest in, or 
supervision of, or control over, the car or the liq- 
uor^S or that he participated in or aided or abetted 
the transportation.^® In the absence of statutes 
so providing, the finding of liquor in an automobile 
is not prima facie evidence of its transportation 
by a passenger, and he is not required to explain 
that such liquor did not belong to him in order to 
escape conviction, 20 although, under some statutes 


the finding of intoxicating liquor in a vehicle oc¬ 
cupied by two persons is prima facie evidence that 
both are guilty of some other offense, such as man¬ 
ufacturing, selling, or storing.21 

Finding of liquor on accused's property. Evi¬ 
dence that prohibited liquors were found on ac¬ 
cused's property is not of itself sufficient to connect 
him with the commission of the offense charged or 
sustain a conviction,22 but such evidence, together 
with other evidence connecting him with the crime, 
may warrant a conviction.23 The fact that liquor 
found on accused's premises was in a room rented 
to another is not conclusive of accused's inno- 

cence.24 

Presence and flight, A conviction is not war¬ 
ranted by testimony tending to show merely the 
presence of accused at the scene of the crime^-s or 


14. Kan.—State v. Turner, 109 P. 
983, 83 Kan. 183, 

33 C.J. p 77‘S note 75. 

15. Ga.'—Greer v. State, 79 S.E. 746, 
13 Ga.App, 686. 

33 C.J. p 778 note 76. 

le. Kan.—State v. Turner, 109 P. 

983, 83 Kan. 183. 

33 C.J. p 778 note 72. 

17. Ga.—Scott V. State, 89 S.EJ. 349, 
18 Ga.App. 309. 

33 C.J. p 778 note 74. 

18. Ind.—Impellizzeri v. State, 181 
N'.E. 364, 203 Ind. 530. 

Va.—Spratley v. Commonwealth, 152 
’ S.E. 362, 154 Va. 854. 

InfereiLce weigrhed agrainst contrary 
proof 

Inference that liquor found in ac¬ 
cused’s automobile belonged to, and 
was transported by, him remains in 
case and is weighed against con¬ 
trary proof.—^People v. Smith, 229 
N.W. 473, 250 Mich. 75. 

18. Va.—Spratley v. Common¬ 
wealth, 152 S.E. 362, 154 Va. 854. 

20. Va.—Johnson v. Commonwealth, 
190 S.E. 328, 168 Va. 685—Howard 
V. Commonwealth, 122 S.E. 112, 
138 Va. 835—Nettles v. Common¬ 
wealth, 122 S.E. 111, 13'8 Va. 850. 

EzpXasiation held not nnreasonable 
Testimony of accused that he had 
been offered ride home by strangers 
at night, and was unaware that 
whisky was in car, was held not so 
unreasonable as to be discredited.— 
Spratley v. Commonwealth, 162 S.B. 
362, 154 Va. 854. 

21. Va.—Quivers v. Commonwealth, 
115 S.E. 664, 136 Va. 671. 

22. Ala.—Bush v. State, 175 So. 315, 
27 Ala.App. 482, certiorari denied 
175 So. 316, 234 Ala. 381—Bivens v. 
State, 171 So. 755, 27 Ala,App. 304, 
certiorari denied 171 So, 756, 233 
Ala. 304—^Pate v. State, 166 So., 


783, 27 Ala.App. 73—Cunningham 
V. State, 159 So. -267, 26 Ala.App. 
312—Alford V. State, 155 So. 388, 
26 Ala,APp. 188—Buckner v. State, 
146 So. 624, 25 Ala.App. 361—Coker 

V. State, 143 So. 206, 25 Ala.App. 
191—Scott V. City of Troy, 136 So. 
432, 24 Ala.App. 463—^Eldridge v. 
State, 135 So. 646, 24 Ala.App. 395 
—^Perkins v. State, 133 So. 307, 24 
Ala.App. 231—Pennoy v. City of 
Hartselle, 124 So. 399, 23 Ala.App. 
294—Clayton v. State, 114 So. 787, 
22 Ala,App. 276—^Hayes v. State, 
114 So. 674, 22 Ala.App. 264—Tug¬ 
gle V. State, 112 So. 640, 22 Ala. 
App. 89. 

Ark.—^Henson v. City of Malvern, 29 
S.W.'2d 1079, 182 Ark. 69. 

Ga.—^Houston v. State, 189 S.E. -674, 
55 Ga.App. 196—^Arnold v. State, 
151 S.E. 48, 40 Ga.App. 621—Wing¬ 
field V. State, 140 S.E. 762, 37 Ga. 
App. -504. 

Mo.—State v. Donelli, 22 S.W.2d 781, 
324' Mo. 200—State v. Hayes, 26 S. 

W. 2d 1002, 224 Mo.App. 6S7—State 
V. Suter, App., -294 S.W. 448. 

N.J.—State V. Ritzau, 184 A. 641, 14 
N.J.Misc. 312. 

N.C.—State v. Hanford, 194 S.E. 481, 
212 N.C. 746. 

Okl.—Axton V. State, 42 P.2d 285, 57 
Okl.Cr. 1—^Dyer v. State, 224 P. 
372, 26 Okl,Cr. 394. 

Tex.—^McClendon v. State, 69 S.W.2d 
768, 125 T€X.Cr. 659—Barrett v. 
State, '26 -S.W.2d 279, 114 Tex.Cr. 
573. 

Wash.—State v. Potter, 241 P. 668, 
137 Wash. >53. 

Wis.—^Doscher v. State, 214 N.W. 
359, 194 Wis. 67. 

Sufficiency to show knowledge see 
infra § 363 d (1). 

Sufficiency to show possession or 
ownership see infra S 366 c. 

23. Ala.—^Pranks v. State, 179 So. 
649, U Ala.App. 132—Williams v. 
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State, 176 So. 314, second case, 27 
Ala.App. 548, certiorari denied 176 
So. 314, third case, 234 Ala. 545. 
Ark.—Ridenour v. State, 43 S.W. 2d 
60, 184 Ark. 475. 

Kan.—State v. Jones, 75 P.2d 230, 
147 Kan. 8. 

Okl.—Jackson v. State, 118 P.2d 1044. 
73 OkLCr. 149. 

Tex.—^Mayberry v. State, -70 S.W.2d 
166, 126 Tex.Cr. 135. 

24. Ala.—Robinson v. State, 108 So. 
614, 21 Ala.App. 372. 

25. U.S.—XJ. S. V. Stappenback, C.C. 
A.N.Y., 61 P.2d 955—Graceffo v. 

U. S., C.C.A.Pa., 46 P.2d 862. 

Ala.—Rikard v. State, 18 So.2d 435, 

31 Ala.App. 374, certiorari denied 
18 So.2d 436, 245 Ala. 677—^Davis 

V. State, 160 So. 266, 26 Ala.App. 

370—^Wallace v. State, 145 So. 583, 
■26 Ala.App. 334—McNeel v. State, 
140 So. 185, 25 Ala.App. 36—Bow¬ 
lin V. State, 132 So. 600, 24 Ala. 
App. 192—Hill V. State, 116 So. 
411, 22 Ala. App. 422—Sharp v. 

State, 112 So. 460, 22 Ala App. 81 
—Elmore v. State, 109 So. 114, 21 
Ala.App. 410, certiorari denied 109 
So. 114, '215 Ala. 21—Lock v. State, 
105 So. 431, 21 Ala.App. 81—Ray¬ 
mond V, State, 105 So. 394, 21 Ala. 
App. 107—^Matthews v. State, 104 
So. 884, 21 Ala App. 38—Medders v. 
State, 99 So. 776, 19 AlaApp. 628 
—Biddle v. State, 99 So. 69. 19 Ala. 
App. '563—Parmer v. State, 99 So. 
69, 19 AlaApp. 560. 

Ga—Demonia v. State, 17 S.E.2d 204, 
'66 GaApp. 114—Orr v. State, 9 S.E. 
2d 917, 62 Ga.App. 774—Burchfield 

V. State, 150 S.E. 459, 40 GaApp. 
606—Brown v. State, 129 S.E. *664, 
•34 Ga.App. 452. 

Ky.—^Leedy v. Commonwealth, 294 S.. 

W. 164, 219 Ky. 628. 

Miss.—Ray v. State, 168 So. 617, 175 
Miss. 623 — Tallent v. State, 119 So„ 
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his presence thereat and flight therefrom;26 but, 
where accused is shown to have been present, any 
fact or circumstance, however slight, tending to 
show participation as a principal or as an aider or 
abettor authorizes a conviction,27 and evidence of 
presence and flight on approach of an officer may 
warrant a conviction in the absence of a satisfac¬ 
tory explanation.26 A conviction for manufactur¬ 
ing whisky docs not require proof that accused was 
in immediate contact with the still.22 

(2) Agency 

Evidence of the commission of the unlawful act by 


an agent of the accused may warrant conviction of tlie 
latter. 

Accused may be convicted of a violation of the 
liquor laws on evidence sho\\dng an unlawful acr 
by his agent, servant, clerk, or employee^o in his 
presence^i or even in his absence,provided there 
is sufficient proof of agency23 and, if the sale was 
made in the absence of accused, that it was made 
by his authority or direction or with his knowledge 
or consent.24 The fact of agency may be estab¬ 
lished by circumstantial evidence from which it 
may be reasonably inferred,25 as may also the fact 


175—Medlin v. State, 108 So. 177, 
143 Miss. 856. 

N.C.—State v. Adams, 132 S.E. 281, 
191 N.C. 526. 

Okl.—Lynch v. State, 98 P.2d 625, 68 
Okl.Cr. 303. 

Tex.—Johnson v. State, 159 S.W.2d 
388, 123 Tex.Cr. 435--Payne v. 

State, 46 S.W.2d 316, 120 Tex.Cr. 
230—Williams v. State, 42 S.W.2d 
1017, 119 Tex.Cr. 345—Blackstock 

V. State, 29 S.W.2d 365, 115 Tex.Cr. 
284—Dufter v. State, 27 S.W.2d 
242, 115 Tex.Cr. 513, followed in 
27 S.W.2d 244, 115 Tex.Cr. 518, and 
Sanders v. State, 27 S.W.2d 245— 
Watson V. State, 24 S.W.2d S30, 
114 Tex.Cr. 117—Majors v. State, 
273 S.W. 267, 100 Tex.Cr. 304— 
Woytek v. State, 272 S.W. 131, 100 
Tex.Cr. 122. 

Va.—Johnson v. Commonwealth, 190 
S.E. 328, 168 Va. 685—Gamble v. 
Commonwealth, 170 S.E. 561, 161 
Va. 1024—Spratley v. Common¬ 
wealth, 152 S.E. 362, 154 Va. 854. 

33 C.J. p 777 note 62 [b] (1). 

26. Ala.—^Dickey v. State, 115 So. 
848, 22 Ala.App. 375, followed in 
Washington v. State, 132 So. 926, 
24 Ala.App. 694. 

Mo.—State v. West, 49 S.W.2d 274, 
226 Mo.App. 1149. 

Tex.—Reed v. State, 144 S.W.2d 268, 
140 Tex.Cr. 243. 

Va.—Johnson v. Commonwealth, 190 
S.E, 328, 168 Va. 685. 

33 C.J. p 777 note 62 [b] (2). 

Evidence of efforts to avoid detec¬ 
tion generally see infra § 362. 

27. Ala.—Bikard v. State, 18 So.2d 
435, 31 Ala.App. 374, certiorari de¬ 
nied 18 So.2d 436, 245 Ala. 677— 
Elmore v. State, 109 So. 114, 21 
Ala.App. 410, certiorari denied 109 
So. 114, 215 Ala. 21—Lock v. State, 
105 So. 431, -21 Ala.App. 81. 

Bvidence held sufficient to sustain 
conviction 

Ala.—Baker v. State, 149 So. 858, 2'5 
Ala.App. 632, certiorari denied 149 
So. 859, 227 Ala. 271—Crane v. 
State, 130 So. 168, 24 Ala.App. 6, 
certiorari denied 130 So. 169, 221 
Ala. 640—Swanzy v. State, 126 So. 
100, 23 Ala.App, 386—Gist v. State, 
117 So. 2, 22 Ala,App. 476. 

48 C. J.S.-34 


Ky.—Pennington v. Commonwealth, 
21 S.W.2d 808, 231 Ky. 494. 

Okl.—Henderson v. State, 258 P. 1073, 
38 OkLCr. 44. 

Tex.—Williams v. State, 17 S.W.2d 
1057, 112 Tex.Cr. 482. 

Va.—Jennings v. Commonwealth, 

156 S.E. 394, 155 Va. 1075—Martin 
v. Commonwealth, 133 S.E. 658, 145 
Va. 834. 

33 C.J. p 777 note 62 [b] (3), (4). 

28. Ala.—Lance v. State, 190 So. 
108, 28 Ala.App. '571. 

Ga.—Loughridge v. State, 10 S.E.-2d 
764, ‘63 Ga.App, 263—^Moore v. 

State, 1 S.B.2d 219, 59 Ga,App. 467 
—Weaver v. State, 177 S.E. 349, 
'50 Ga.App, 178—^McMichen v. State, 
170 S.E. 301, 47 Ga.App. 240— 

Smith V. State, 167 S.E. 714, 46 
Ga.App. 351—Strickland v. State, 
159 S.E. 756, 43 Ga.App. 578—Alsa- 
hrook V. State, 134 S.E. 333, 35 Ga. 
App. 592—Lindsay v. State, 122 
S.E. 649, 32 Ga.App. 74. 
Explanation held satisfactory 

Proof that accused at time of ar¬ 
rest offered money if officers would 
let woman companion go would not 
support conviction of unlawful pos¬ 
session of intoxicating liquors, 
where it appeared that motive 
prompting accused's offer was not a 
sense of guilt from possession of 
whisky, but fear of punishment 
from an outraged wife when knowl¬ 
edge came to her through the no¬ 
toriety resulting from woman com¬ 
panion’s presence on the occasion.— 
Sanders v. State, 6 So.2d 125, 192 
Miss. 416. 

29. Tex.—Broadnax v. State, 280 S. 

W. 219, 103 Tex.Cr. 160. 

30. U.S.—Winkelstein v. U. S., C.C. 

AN. J., 60 F.2d 969—Melendez v. 
U. S., C.C.A.Puerto Rico, 15 F.2d 
770. 

Ga.—Lee v. State, 194 S.E. '846, 57 
Ga.App. 164, followed in 194 S.E. 
848, 57 Ga.App. 164. 

Ky.—Fields v. Commonwealth, 260 S. 

W. 343, 202 Ky. 523. 

Pa.—Commonwealth v. Speer, 42 A. 

2d 94, 157 Pa.Super. 197. 

Vt.—State V. Kamuda, 129 A. 306, 98 
Vt. 466. 


Wis.—Paulus V. State, 218 N.W. 720, 
195 Wis. 532. 

33 C.J. p 778 note 79. 

31. Ala.—Hutcheson v. State, 106 
So. 206, 21 Ala.App. 174. 

33 C.J. p 77S note SO. 

Evidence held sufficient 
To sustain finding that accused 
was present when alleged sale of 
liquor to witness was made.—Green¬ 
wood V. State, 268 S.W. 469, 99 Tex. 
Cr. 160. 

^ Mass.—Commonwealth v, Slav- 
ski, 140 N.B. 465, 245 Mass. 405. 
29 AL.R. 281. 

Pa.—Commonwealth v. Speer, 42 A. 

2d 94, 157 Pa.Super. 197. 

33 C.J. p 778 note 81. 

33. Mass.—Commonwealth v. Slav- 
ski, 140 N.E. 465, 245 Mass. 405. 
29 A.L.R. 281. 

33 C.J. p 779 note 82. 

Bvidence of agency for accused held 
sufficient 

Ky.—Ragland v. Commonwealth, 265 
S.W. 23, 264 Ky. 632—Fields v. 
Commonwealth, 260 S.W. 343, 202 
Ky. 523. 

Vt.—State V. Kempestl, 147 A 273, 
102 Vt, 152. 

Wis.—Grimm v. State, 200 N.W. 638. 

184 Wis. 664, 

33 C.J. p 779 note 82 [c]. 

Evidence held insufficient 

(1) To sustain conviction of wife 
on contention that she was princi¬ 
pal, notwithstanding she was pres¬ 
ent and did not object to transac¬ 
tions conducted by husband.—State 
V. Cornish, 235 P. 702, 73 Mont. 205. 

(2) To show prior authorization or 
connivance at sale necessary to sus¬ 
tain conviction.—State v. Pinto, 29 
A.2d 180, 129 N.J.l.aw 255. 

(3) To sustain conviction of caf6 
keeper for employee’s possession of 
intoxicating liquor.—State v. Ledbet¬ 
ter, Mo.App., 285 S.W. 793. 

34. Mo.—State v. Walls, 167 S.W. 
1160, 1*80 Mo.App. 226. 

33 C.J. p 779 note S3. 

35. Ky.—Conrad v. Commonwealth* 
266 S.W. 899, 206 Ky. 20. 

33 C.J. p 779 note 84, 
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§ 360 

of authority, direction, knowledge, or consent. 
In some prosecutions, a corporation may be found 
guilty only where there is evidence that its agent 
had knowledge of, consented to, or permitted the 
act charged.37 Evidence that the act was commit¬ 
ted by the agent in the business house of the prin¬ 
cipal and in the conduct of the principal’s busi¬ 
ness makes a prima facie case of implied author¬ 
ity.^^ 

Agency for purchaser. Evidence that accused 
acted as agent of the purchaser is insufficient to 
sustain a conviction.^® 

(3) Joint Defendants 

Although the contrary view has been taken, It has 
been held that, on an Indictment charging two persons 
jointly with a violation cf the intoxicating liquor laws, 
one cf them may be convicted, although the evidence 
does not show any participation by the other. 

It has been held that, on an indictment charging 
two persons jointly with an unlawful sale of liquor, 
one of them may be convicted, although the evi¬ 
dence does not show any participation by the oth¬ 
er.-^® According to other decisions the evidence 
must show the joint participation of those accused 
in the unlawful act, or it will not warrant a convic¬ 
tion.^! 

§ 361. - Description, Character, and Con¬ 

dition of Purchaser or Other Party 
to Transaction 

Competent, relevant, and material evidence relating 
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to the description, character, age, Intoxication, or other 
condition of the purchaser or other party to the trans¬ 
action Is admissible in a prosecution for a violation of 
the Intoxicating liquor laws; and the weight and suffi¬ 
ciency of the evidence is governed by general rules. 

Evidence relating to the description, character, 
and condition of the purchaser or other party to the 
transaction is admissible when relevant and mate¬ 
rial to the issues.‘^2 Thus evidence of such person’s 
intoxication is admissible in a proper case,^® as in 
a prosecution for selling liquor to an intoxicated 
person,or where the evidence indicated accused’s 
delivery of liquor to him, ^5 or where liquor and 
empty containers smelling of liquor are found on 
accused’s premises;^® and persons who observed 
the appearance and actions of the purchaser are 
properly permitted to testify to his intoxication^*^ 
or that his breath smelled of liquor.^® On the is¬ 
sue of whether a concoction was knowingly sold for 
beverage purposes, testimony that the purchaser 
was generally known to be a constant drinker to 
excess of intoxicating liquors is competent.^® Ev¬ 
idence of the amount of money carried by a wit¬ 
ness at the time he was found, with accused may 
be relevant for the purpose of showing that he ex¬ 
pected to purchase liquor from accused.^® Evi¬ 
dence of the reputation of an associate of accused 
is irrelevant, immaterial, and improper,although 
testimony that a named person who came to ac¬ 
cused’s premises several times had the general rep¬ 
utation of being engaged in the liquor traffic is ad¬ 
missible where it has a tendency to show that ac- 
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38. Ky.—Wells v. Commonwealth, 
265 S.W. 818, 205 Ky. 322. 

83 C.J. p 779 note 85. 

37. Ga.—Southern Express Co. v. 
State. 58 S E. 67, 1 Ga.App. 700. 

33 C.*!*, p 780 note 6. 

38. Ky.—Wells v. Commonwealth, 
265 S.W. 818. 205 Ky. 322. 

39. Tex.—Gentry v. State, 257 S.W. 
1102, 96 Tex.Cr, 374. 

33 C.J. p 780 note 7. 

Svidenoe held Insufilclexit 
To show that accused acted merely 
as agent for the purchaser.—Crutch¬ 
field V. State, 162 S.W.2d 699, 144 
Tex.Cr. 291—33 C.J. p 780 note 7. 

40. Iowa.—State v. Butler, 173 N. 
W. 239, 186 Iowa 1247. 

33 C.J. p 780 note 10. 

41. Ind.—Farrell v. State, 3 Ind. 
573. 

XiTiden.ee held snfllcient to sustain 
conviction of all those accused 
Ky.—Flannery v. Commonwealth, 
282 S.W. 1065, 214 Ky. 232. 

Tex.—Kell v. State, 28 S.W.2d 799, 
115 Tex.Cr. 105. 

33 C.J. p 780 note 12 [a]. 

42. Tex.—Williams v. State, 17 S. 
W.2d 56, 112 Tex.Cr. 307. 


43. Tex.—^Williams v. State, supra. 

Admissibility of evidence of intoxi¬ 
cation to prove intoxicating qual¬ 
ity of liquor in question see infra 
§ 371 c (2), 

44. Minn.—State v. Jones, 147 N.W. 
822, 126 Minn. 45, 

Evidence in prosecution for sale of 
liquor to Intoxicated person or 
habitual drunkard generally see 
supra § 349 c (2). 

45. Tex,—^Williams v. State, 17 S. 
W.2d 56, 112 Tex.Cr. 307. 

40. Ala.—Love v. State, 97 So. 126, 
19 Ala.App, 293, certiorari denied 
Ex parte Love, 97 So. 923, 210 Ala. 
699. 

Ark.—Bunch v. State. 287 S.W. 208, 
171 Ark. 1008—Humphrey v. State, 
269 S.W. 988, 168 Ark. 163. 

Mich.—People v. Keur, 208 N.W. >674. 
234 Mich. 621. 

Tex.—Nowells v. State, 273 S.W. 561, 
100 Tex.Cr. 476—Elliot v. State, 
271 S.W. 1115, 100 Tex.Cr, 507. 

Va.—^Woods V. Commonwealth, 199 
S.E. 465, 171 Va. 543. 

Evidence of drinking 
Where, in a prosecution for manu¬ 
facturing liquor, accused’s witness 

testified that on a certain occasion 

530 


when he had been with accused, un¬ 
der what the state thought were 
suspicious circumstances, he got no 
liquor from accused, permitting state 
to show by witness on cross-exam¬ 
ination that he (witness) was drink¬ 
ing whisky on that occasion, was not 
objectionable.—-McCoslin v. State, 
256 S.W. 294, 96 Tex.Cr. 175. 

47- Minn.—State v. Jones, 147 N.W. 
822, 126 Minn. 45. 

Conclusion of witness as to intoxi¬ 
cation generally see Criminal Law 
§ 866 . 

48. Ala.—^Love v. State, 97 So. 126, 
19 Ala.App. 293, certiorari denied 
Ex parte Love, 97 So. 923, 210 Ala. 
699. 

48. Ky.—^Williams v. Common¬ 
wealth, 270 S.W. 61, 207 Ky. 807. 
Evidence as to purchaser’s habits 
in prosecution for selling intoxi¬ 
cating liquor to habitual drunkard 
see supra $ 349 c (2). 

60- Vt.—State v. Parker, 162 A, 696, 
104 Vt. 494. 

51. Ind.—Edwards v. State, 15’2 N.B. 
721, 198 Ind. 170. 

Evidence of character and reputation 
of accused see supra { 359 a. 
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cused was guilty of the charges set forth in the 

complaint.® 2 

In a prosecution for selling liquor to a prostitute, 
evidence of the general reputation of the purchaser 
as being a prostitute is admissible to establish her 

character.53 

In a prosecution for selling intoxicating liquor 
to a minor, hearsay and general reputation are not 
competent evidence of the age of the person in 
question.®'* A witness who testifies to the general 
appearance of the person to whom the sale was 
made may give his own opinion as to the age of 
such person,®5 but should not be permitted to state 
that the purchaser, by reason of his physical ap¬ 
pearance, would be taken by a person of ordinary 
observation to be a minor.®® It seems that, where 
there is a conflict in the evidence as to the age of 
the purchaser, the jury have a right to take into 
consideration his size and appearance in connection 
with the other evidence.®*^ 

Weight and sufficiency. General rules as to 
weight and sufficiency of the evidence have been 
applied.®® 


§ 362 

§ 362. -Efforts to Avoid Detection 

Evidence of effort* on the part of the accused or 
other persons to avoid detection on the approach or 
entry of the police, as by hiding or destroying evidence 
of guilt, is admissible as creating a reasonable infer¬ 
ence of violation of the intoxicating liquor law. 

Destruction or secretion of a liquid during a 
search raises an unfavorable presumption under 
some statutes,®^ and the fact that accused hastily 
attempted to destroy liquor on the approach of an 
officer may be sufficient to create an inference that 
he was violating the law,®® Accordingly, on a pros¬ 
ecution for keeping liquors for unlawful sale, or 
maintaining a liquor nuisance, or a similar offense, 
it is proper to admit evidence of efforts on the part 
of accused or other persons present on the premises 
to avoid detection, on the approach or entry of the 
police,®! as by trying to hide liquor, or destroying 
or throwing away the bottles containing it, or pour¬ 
ing it out, or otherwise making away with the ma¬ 
terial evidence of guilt ;®2 and such evidence is not 
rendered inadmissible by a failure to show affirma¬ 
tively that the police officers had a search war¬ 
rant.®® Evidence is also admissible as to accused's 
efforts, at other times, to avoid detection,®^ as by 
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5Q. Mass.—Commonwealth v. Bezko, 
182 N.E. 639, 280 Mass. 435, 83 A. 
L..R. 1398. 

53. Minn.—State v. Brand, 145 N.'W. 
39, 124 Minn, 408. 

54. Md.—Peterson v. State, 34 A. 
834, 83 Md. 194. 

Evidence in prosecutions for sale to 
minors generally see supra § 349 c 
( 1 ). 

:^idezice held admissible 

In prosecution for selling liquor to 
intoxicated minor, wherein night 
club hostess had testified that she 
saw card giving patron’s age as 
twenty-nine years, admission in ev¬ 
idence of renewal of patron’s motor 
vehicle operator's license card, show¬ 
ing his age to be nineteen, was not 
error.—Hershorn v. People, 113 P.2d 
680, 108 Colo. 43. 139 A.L.R. 297. 

55. Mass.—Commonwealth v. O’Bri¬ 
en, 134 Mass. 198. 

Tex.—Garner v. State, 13 S.W. 1004, 
28 Tex.App. 561. 

Opinion evidence of age generally 
see Criminal Law § 860. 

56. Tex.—Koblenschlag v. State, 4 
S.W. 888, 23 Tex.App. 264—Walker 
V. State, 8 S.W. 644, 25 Tex.App. 
448. 

57. Colo.—Quinn v. People, 117 P. 
936, 51 Colo. 350, 40 L.R.A.,]Sr.S., 
470. 

58. Bvldenee held sufficient 

(1) To prove sale of intoxicating 
liquor to person named in affidavit. 
—Clark V. State, 145 N.E. 566, 195 
Ind. 473. 


(2) To show sale to person named 
in indictment, and not to his com¬ 
panion who furnished money.—Rivas 
V, State, 281 S.W. 848, 103 Tex.Cr. 
607. 

(3) To support conclusion that 
person was intoxicated at time of 
sale.—S'^ate v. Katz, 1S9 A. 606, 122 
Conn. 439. 

Weight to be given evidozice 

The trier of facts is not bound to 
give credence to the testimony of ac¬ 
cused and his witnesses.—S^ate v. 
Katz, 189 A. 606, 122 Conn. 439. 

53. Ohio.—Cassidy v. State, 25 Ohio 
N.P.,N.S., 347. 

33 C.J. p 744 note 4. 

Destruction of liquid during search 
as raising presumption that liq¬ 
uid was: 

Intended for unlawful sale see in¬ 
fra § 363 a (2). 

Intoxicating see infra § 371 a. 
Statute held inapplicable 
Statute declaring pouring out of 
fluid during search of premises pri- 
ma facie evidence was held inappli¬ 
cable to breaking bottle by accused 
arrested and searched on highway.— 
Hanger v. State, 160 N.E. 289, 199 
Ind. 720. 

60. Okl.—Blenden v. State, 297 P. 
•827, 60 Okl.Cr. 313. 

61. Tex.—Sawyer v. State, 286 S.W.'* 
209, 104 Tex.Cr. 522. 

Wls.—Carver v. State, 208 N.W. 874, 
190 Wis. 234. 

33 e.J. p 756 note -51, p 761 note 45. 
Sounding of warning 
In a prosecution for the manufac¬ 
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ture of intoxicating liquor at a still 
found by officers in a thicket five 
hundred or six hundred feet from ac¬ 
cused’s house, evidance that women 
on the porch of accused’s house 
watched the officers approaching the 
thicket and rang a bell was compe¬ 
tent, in view of instruction not to 
consider such evidence unless the 
bell was rung as a warning to ac¬ 
cused.—State V. Cummings, Mo.App., 
257 S.W. 184. 

62. Iowa.—State v. Dvorak, 206 N. 
W. 662. 

Tex.—Chapman v. State, 39 S.W.2d 
8S7, 118 Tex.Cr. 211—Webb v. 

State, 280 S.W. 791, 103 Tex.Cr. 377 
—Stevens v. State, 276 S.W. 228, 
101 Tex.Cr. 220. 

Wis.-^Carver v. State, 208 N.W. 874. 

190 Wis. 234. 

33 C.J. p 756 note 51. 

Acts Of copriucipal 

Evidence that accused and his wife 
were in joint possession of whisky 
for sale warranted admission of evi¬ 
dence of her secretion thereof after 
arrival of officers to search premises. 
—Sipanek v. State, 272 S.W. 141, 
100 Tex.Cr. 489. 

Zu absence of defendant 

Evidence that one obtaining whis¬ 
ky on accused’s information broke 
bottle when approached by officers 
out of accused’s presence was held 
admissible.—Logue v. State, 13 S. 
W.2d 379, 111 Tex.Cr. 618. 

63. Mass.—Commonwealth v. Acton, 
42 N.E. 329, 165 Mass. 11. 

64. Ala.—^Bridgeforth v. State, 74 
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attempting to conceal the liquor® 5 or to guard the 
door or give an alarm on the entrance of intru¬ 
ders.®® 

General rules as to weight and sufficiency of ev¬ 
idence have been applied.®'^ 

§ 363. - Knowledge and Intent General- 

ly 

a. Presumptions 

b. Burden of proof 

c. Admissibility 

d. Weight and sufficiency 

a. Presumptions 

(1) As to knowledge 

(2) As to intent 

(1) As to Knowledge 

A person may be presumed to have knowledge of 
intoxicating liquor found in his possession. 

A person may be presumed to have knowledge of 
liquor found in his possession®'® or on his premis¬ 
es,®^ or of apparatus for manufacturing liquor, 
where such apparatus is found on his premises.^® 
The presumption of knowledge is one of fact,*^^ 
is slight,'^2 and is rebuttable,A person who sells 
liquor is bound to know its quality.^^ One who 
knowingly transports a liquid usable for beverage 


purposes and of alcoholic content in excess of the 
amount fixed by law is presumed to Icnow that the 
liquid is intoxicating.’^® Where the evidence shows 
that the alleged unlawful sale of liquor was made in 
accused’s saloon or bar by his servant or agent, 
this raises a presumption that accused authorized 
the sale or knew of it and consented to it,*^® which 
accused may rebut by competent evidence.'^'^ 

(2) As to Intent 

Established facts may give rise to presumptions of 
lawful or unlawful Intent or purpose. 

Proof of a violation of the intoxicating liquor 
laws creates a presumption of a guilty or unlawful 
intent,7S and unlawful intent or purpose may be in¬ 
ferred from evidence of illegal sales.*^® Under 
some statutes destruction of a liquid during a 
search raises a presumption that it was intended 
for unlawful sale.®® It may be presumed that liq¬ 
uor lawfully kept by a druggist is to be used for a 
lawful purpose.®^ 

b. Burden of Proof 

As a general rule, the burden Is on the prosecution 
to prove guilty knowledge and Intent on the part of 
the accused. 

As a general rule, the burden is on the prosecu¬ 
tion to prove guilty knowledge and intent on the 
part of accused,®^ except where the statute makes 


So. 402, 15 Ala.App. 502, certiorari 
denied 74 So. 1005, 199 Ala. 697. 

33 C.J. p 756 note 53. 

65. Tex.—King v. State, 97 S.W. 

488, 50 Tex.Cr. 321. 

33 C.J. p 756 note 54. 

68. Ala.—Patterson v. State, 62 So. 

1023, 8 Ala.App. 420. 

Mass.—Commonwealth v. Edds, 14 
Gray 406. 

67. SvidexLoe held sufficient 

To sustain finding that accused 
destroyed intoxicating liquor to pre¬ 
vent seizure by officers.—Nelson v. 
State, 203 N.W. 343, 1*86 Wis. 648. 
Evidence held insufficient 
To show that liquor was “poured 
out or otherwise destroyed” while 
premises were being searched.— 
Wrench v. State, 152 N.E. 274, 198 
Ind. 61. 

Flight from scene of crime as evi¬ 
dence connecting accused with of¬ 
fense see supra § 360 c (1). 

68. Mich.—People v. Burbank, 208 
N.W. 687, 234 Mich. 600. 

Miss.—Jackson v. Gordon, 80 So. 785, 
119 Miss. 325. 

N.D.—State v. Nedtvedt. 268 N.W. 
397, 66 N.D. 535—Corpus Jtirls 

quoted in State v. Stern, *254 N.W. 
765, 768, 64 N.D. 593—State v. 
Schuck, 201 N.W. 342, 51 N.D. 875. 
Presumptions from possession gen¬ 
erally see supra S 339. 


Knowledge of illegal act 
In prosecution against restaurant 
liquor licensees for adulterating liq¬ 
uors in violation of law, possession 
was prima facie evidence of knowl¬ 
edge of illegal act.—Commonwealth 
v. Speer, 42 A.2d 94, 157 Pa.Super. 
197. 

69. Ga.—Gray v. State, 16 S.E.2d 
916, 66 Ga.App. 50. 

N.D.—State v. Schuck, 201 N.W. 342, 
51 N.D. 875. 

70. Ga.—^Fields v. State, 198 S.E. 
718, 68 Ga.App. *397. 

33 C.J. p 744 note 15. 

71. N.D.—State v. Schuck, 201 N.W. 
342, 61 N.D. 875. 

Presumptions as to knowledge of 
fact generally see CJriminal Law § 
687. 

72. N.D.—State v. Schuck, supra. 

73. Ga.—Gray v. State, 16 S.E. 2d 
916, 66 Ga.App. 60, 

N.D.—State v. Schuck, 201 N.W. 342, 
51 N.D. 875. 

74. R.I.—State v. Hirtle, 133 A. 444, 
47 R.I. 371. 

75. W.Va.—State v. McCoy, 14-8 S.E. 
127, 107 W.Va. 163. 

76. Del.—State v. Fagan, 74 A. 692, 
24 Del. 45. 

33 C.J. p 614 note 38. 

Sale by wife 

Wife's sales of intoxicating liquor 
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in husband’s store will be more read¬ 
ily supposed to have been with lat¬ 
ter's knowledge and authority than 
would those of stranger.—State v. 
Kamuda, 129 A. 306, 98 Vt. 466. 

77. Del.—State v. Fagan, 74 A. 692, 
24 Del. 45. 

33 C.J. p 614 note 39. 

78. Cal.—^People v. Allen, 174 P. 
374, 37 Cal.App. 180. 

Iowa.—State v. Sartor, 7 N.W. 604, 
66 Iowa 340. 

Presumption of intent: 

In prosecution for keeping place or 
maintaining nuisance see supra 
§ 345 a. 

To violate law arising from pos¬ 
session of intoxicating liquor 
see supra § 339. 

79. Ga.—Reese v. Newman, 47 S.E. 
560, 120 Ga. 198. 

33 C.J. p 763 note 66. 

80. S.D.—State v. Kramer, 206 N. 
W. 468, 49 S.D. 66. 

Destruction as evidence of guilty in¬ 
tent see infra subdivision d (2) of 
this section. 

Unfavorable presumption arising 
from destruction of liquid gener¬ 
ally see supra § 362. 

8L Mo.—State v. Bunker, App., 206 
S.W. 399. 

82. Iowa.—State v. Bradley, 8 NW. 
2d 13*3, 231 Iowa 1112. 
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a given act or state of facts presumptive evidence 
of such knowledge or intent, or where the stat¬ 
ute imposes the penalty without regard to an inten¬ 
tion to violate it,^^ and except where the facts are 
such that accused was bound to know the nature 
or character of his acts.^o Where the state ad¬ 
duces prima facie evidence of accused's knowledge, 
the burden of going forward with the evidence is 
then on him to show that he had no such knowl- 

edge.ss 

c. Admissibility 

Where knowledge or Intent Is an essential element 
of an offense relating to intoxicating liquors, any evi¬ 
dence is relevant which tends to establish it. 

Where an act is made an offense under the liquor 
laws, without regard to the intent, evidence of in¬ 
tent is immaterial but, where intent is an es¬ 
sential element of the offense, any evidence is rele¬ 


vant which tends to establish unlawful intent^^ or to 
rebut accused’s claim of lawful intent or purpose,^9 
Guilty scienter may be shown by evidence of vol¬ 
untary statements made by accused at the time of 
his arrest,^0 by evidence respecting prior acts of 
accused,®! by evidence respecting prior raids and 
liquor found therein,®^ by evidence that various 
places immediately adjacent to accused’s residence 
smelled like whisky,®® or by other circumstances 
tending to show knowledge on the part of ac¬ 
cused.®^ 

d. Weight and Sufficiency 

(1) Knowledge 

(2) Intent 

(1) Knowledge 

Knowledge of the accused of the commission of the 
unlawful act relating to intoxicating liquors may be 
proved by direct or circumstantial evidence. 


La.—State v. Nomey, 16 So.2d 226, 
204 La. 667—State v. Howard, 111 
So. 72, 162 La. 719. 

Miss.—Cutts V. State, 114 So. 389, 
148 Miss. 593. 

Ohio.—State v. Shy, 24 Ohio N.P.,N. 
S., 23, affirmed 17 Ohio App. 147. 

Okl.—King V. State, Or., 163 P.2d 248 
—Thomas v. State, 113 P.2d 609, 72 
Okl.Cr. 118—Thomas v. State, 106 
P.2d *836, 70 Okl.Cr. 404—Winton 
V. State, 295 P. 400, 50 Okl.Cr. 1. 

Pa.—Commonwealth v. Beezer, 8 Pa. 
Dist. & Co. 608. 

S.D.—State v. Thieme, 224 N.W. 228, 
'54 S.D. 611, followed in State v. 
Dean. 244 N.W. 345, 60 S.D. 280, 
and State v. Henzlik, 244 N.W. 346, 
60 S.D. 299. 

Tex.—Walker v. State, 163 S,W.2d 
207, 144 Tex.Cr. -363—Wooldridge 
V. State, 61 S.W.2d 727, 121 Tex.Cr. 
255—Tetmeyer v. State, 26 S,W.2d 
266, 114 Tex.€r. 531—Petty v. 

State, 2 S.W.2d 857, 109 Tex.Cr. 58 
—Patrick v. State, 291 S.W. 901, 
106 Tex.Cr. 205—Veasey v. State, 
260 S.W. 1054, 97 Tex.Cr. 299, 

33 C.J. p 746 note 43. 

Burden of proving Intent generally 
see Criminal Law § 568. 

83. Ga.—Carter v. State, 94 S.E. 630, 
21 Ga.App. 493. 

33 C.J. p 746 note 44. 

State held not required to prove 
manufacture for purpose of sale 

Tex.—Teague v. State, 258 S.W. 819, 
96 Tex.Cr. 580. 

84. Pa.—Commonwealth v. McGuire 
& Brennan, 88 Pa.Super. 155. 

85. Ohio.—Spfortza v. State, 11 
Ohio App. 332. 

33 C.J. p 746 note 45. 

88. Ga.—Shumake v. State, App., 83 
S.E.2d 888—Fields v. State, 198 S. 
B. 718, 58 Ga.App. 397—Bollen v. 
SUte, 185 S.E. 837, 53 Ga.App. 359 


—^Johnson v. State, 143 S.E. 905, 38 
Ga.Aj)p. 369. 

S.D.—State v. Thieme, 224 N.W. 228, 
54 S.D. 611, followed in State v. 
Dean, 244 N.W. 345, 60 S.D. 280, 
and State v. Henzlik, 244 N.W. 346. 
60 S.D. 299. 

87. Pa.—Commonwealth v. Criscuo- 
lo, 7 Pa.Dist. & Co. 446. 

W.Va.—State v. Ross, 74 S.E. 670, 
70 W.Va. 649. 

Admissibility of evidence: 

Of intent or purpose of accused in 
prosecution for; 

Keeping: 

Place or maintaining nuisance 
see supra § 345 h. 

Possession, storage, and deliv¬ 
ery see infra § 346 h. 

Sale, gift, furnishing, or dispo¬ 
sal see supra § 349 a (2). 
Transportation or importation 
see supra § 354 b. 

Respecting accused’s knowledge or 
belief as to properties and kind 
of liquor see infra § 371 c. 

88. U.S.—Eastman v. X[. S., C.C.A. 
Mo., 163 P.2d 80. 

Ala.—Lovett v. State, 14 So.2d 837, 
31 Ala.App. 210, certiorari denied 
14 So.2d 838, 244 Ala. 'eOl—Bran¬ 
don V. State, 134 So. 890, 24 Ala 
App. 289, certiorari denied 134 So. 
292, 223 Ala. 162. 

Iowa.—^State v. Hillman, 204 N.W. 
248, 200 Iowa 330. 

La.—State v. Stewart, 102 So. 584, 
167 La 494, 

N.C.—State v. Colson, 21 S.E.2d 808, 
222 N.C. 28. 

Okl.—Glenn v. State, 139 P.2d 611, 
77 Okl.Cr. 124. 

Tex.—Steen v. State, Cr., 192 S.W.2d 
266—^Phariss v. State, 131 S.W.2d 
965, 137 Tex.Cr. 469—White v. 

State, 29 S.W.2d'387, 116 Tex.Cr. 69 
—Holmes v. State, 9 S.W.2d 742, 
110 Tex.Cr. 566—Riddle v. State, 4 
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S.W.2d 56, 109 Tex.Cr. 258—Helms 

V. State, 287 S.W. 269, 105 Tex.Cr. 
159—Gault V. State, 269 S.W. 92, 
99 Tex.Cr. 359—Ferguson v. State, 
255 S.W. 749, 96 Tex.Cr. 53. 

Wash.—State v. Meany, 276 P. 88. 
151 Wash. 420. 

Circumstances under wMch sales 
were made may be considered in de¬ 
termining intent, and circumstances 
surrounding other sales made both 
prior and subsequent to those 
charged in the indictment may be 
considered.—Burtnett v. U. S., C.C.A. 
Kan., 62 F.2d 452. 

89. Old.—Hall v. State, 293 P. 566, 
49 Okl.Cr. 332. 

Tex.—Elliott V. State, 49 S.W.2d 764, 
120 Tex.Cr. 131—Noble v. State. 
266 S.W. 412, 98 Tex.Cr. 463—Nel¬ 
son V. State, 256 S.W. 931, 96 Tex. 
Cr. 259. 

Vt.—State V. Watson, 134 A. 585, 99 
Vt. 473. 

90. Ala.—Riley v. State, 172 So. *680, 
27 Ala.App. 376—Gilbert v. State, 
142 So. 682, 25 Ala.App. 169. 

Evidence held admissible on question 
of lack of knowledge 
Utah.—State v. Florence, 8 P.2d •621, 
79 Utah 200. 

91. Ala.—Freeman v. State, 111 So. 
188, -21 Ala.App. 625. 

Tex.—Gault v. State, 269 S.W. 92, 99 
Tex.Cr. 359. 

92. Wash.—State v. Thomas, 2*87 P. 
667, 156 Wash. 583. 

93. Mo.—State v. Miller, App., 17 S. 

W. 2d 353. 

94. U.S.—Eastman v. U. S., C.C.A. 
Mo., 153 F.2d 80. 

Kan.—State v. Chandler, 65 P.2d 557, 
145 Kan. 323. 

Mont—State v. Ritz, 216 P. 566, 67 
Mont. 511. 

Pa.—Commonwealth v. Grotefend, 86 
Pa. Super, 7. 
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Accused's knowledge of tke commission of the 
unlawful act relating to intoxicating liquors, when 
necessary to be proved by the state, may be shown 
by direct testimony of witnesses,^5 or circumstan¬ 
tially by proof of his opportunities for observation, 
his presence about the premises, or other means of 
obtaining knowledge.^® In order to show that ac¬ 
cused knowingly had possession of intoxicating liq¬ 
uors it is necessary to show something more than 
merely finding such liquors on the‘premises of ac¬ 
cused the state also must show by facts or cir¬ 
cumstances that accused had a conscious possession 
of them, and the actual control, care, or manage¬ 
ment of them.98 Accused’s testimony that he did 
not know of the presence of the liquor is not con¬ 
clusive, his credibility being for the jury.^^ It has 
been held, however, that the finding of apparatus 


for making liquor upon a person’s premises is pri- 
ma facie evidence that the person in actual posses¬ 
sion of the premises had knowledge of the exist¬ 
ence of the apparatus upon tli>e premises.^ It is not 
necessary to establish that the persons accused not 
only knew what they were doing but aleo that they 
supposed that they were breaking the law.2 

(2) Intent 

Intent to violate the intoxicating liquor laws may 
be proved by circumstantial evidence,' and under som-e 
statutes unlawful purpose or intent is prima facie proved 
by evidence of possession. 

Intent to violate the intoxicating liquor laws may 
be proved by circumstantial evidence.^ In the ab¬ 
sence of statutes so providing, possession of liquor 
is not prima facie evidence that the liquor was 
kept to be sold.'* Under some statutes, however, 


95. Minn.—State v. liewis, 90 N.W. 
318, 86 Minn. 174. 

96. Ala.—Emerson v. State, 1 So.2d 
604, 30 Ala.App. 89, certiorari de¬ 
nied 1 So.2d 605, 241 Ala. 141— 
Kirtland v. State. 172 So. 680, 27 
Ala.App. 376—Dutton v. State, 145 
So. 580, 25 Ala.App. 314, reversed 
on other grounds 145 So. 581, 226 
Ala. 1. 

La.—State v. Howard, 111 So. 72, 162 
La. 719. 

Mo.—State v. Buckner, 80 S.W.2d 
167. 

Ohio.—Glowaski v. State, 153 N.B. 

157, 20 Ohio App. 112. 

33 C.J. p 780 note 17. 

Evidence held snldcient 

(1) To establish guilty knowledge 
of accused. 

U.S.—Await V. U. S., C.C.A.N.J., 47 
F.2d 477. 

Ala.—Edwards v. State, 169 So. 22, 27 
Ala.App. '207. 

Ga.—Jones v. State, 187 S.E. 894, 54 
Ga.APp. 415. 

Tex.—Adams v. State, 11 S.W.2d 518, 
111 Tex.Cr. 197. 

Utah.—State v. Florence, 8 P.2d '621, 
79 Utah 200. 

(2) T® show that a whisky still 
was in operation within accused’s 
knowledge.—Kemp v. State, 256 S. 
W. 264, 96 Tex.Cr. 152. 

(3) To warrant finding that ac¬ 
cused had knowledge that manufac¬ 
ture of whisky was conducted on his 
premises.—Goforth v. State, 273 S. 
W. 845, 100 Tex.Cr. 442. 

97. Utah.—State v. Florence, 8 P.2d 

621, 79 Utah 200. . 

Va.—Sutherland v. Commonwealth, 
198 S.E. 462, 171 Va. 485. 
Sufficiency of evidence to: 

Connect accused with offense see 
supra § 360 c. 

Show possession generally see In¬ 
fra § 366. 

98. Idaho.—State v. Johnson, 227 P. 
1052, 39 Idaho 440. 


Utah.—State v. Florence, 8 P.2d 621, 
79 Utah 200. 

99. Tex.—McCoppy v. State, 9 S.W. 
2d 740, 110 Tex.Cr. 569. 

1. Ga.—Shumake v. State, App., 33 
S.B.2d 8S8—Bollen v. State, 185 S. 
E. 837, 53 Qa.App. 359—Johnson 
V. State, 143 S.E. 905, 38 Ga.App. 
369, 

2. U.S.—Eastman v. U. S., C.C.A. 
Mo., 153 F.2d 80. 

3. U.S.—Burtnett v. U. S., C.C.A. 
Kan., 62 F.2d 462. 

Ark.—Milton v. City of Ft. Smith, 1 
S.W.2d 45. 175 Ark. 694. 

La.—State v. !Lauvet, 114 So. 151, 
164 La. 643—State v. Howard, 111- 
So. 72, 162 La. 719—State v. Pilch¬ 
er, 108 So. 312, 161 La. 185—State 
V. Davis, 107 So. 402, 160 La. 548— 
State V. Prophet, 102 So. 666, 157 
La. 550. 

Minn.—City of Duluth v. Cerveny, 16 
N.W,2d 779, 218 Minn. 511—State 
V. Buck, 242 N.W. 723, 186 Minn. 
203—State v. Hipps, 199 N.W. 749, 
160 Minn. 67. 

S.D.—State v. Barnes, ’21'3 N.W. 504, 
51 S.D. 277. 

Tex.—Richmond v. State, 258 S.W. 

816, 96 Tex.Cr. 598. 

Wash.—State v. Matson, 221 P. 311, 
127 Wash, 513. 

33 C.J. p 762 note 62. 

Weight and sufficiency of evidence 
of unlawful intent in prosecu¬ 
tion for: 

Keeping, possessing, storage, and 
delivery see supra § 346 c. 

Sale, gift, furnishing, or disposal 
see supra § 349 a (3). 

Sales without license see supra § j 
351. 

Evidence held sofficlent to shew tm- 
lawfnl intent 

U.S.—Eastman v. United States, C.C. 

A.Mo., 153 P.2d 80. 

Iowa.—State v. Trumbauer, 223 N.W. 
491, 207 Iowa 772—State v. 
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Shackleford, 200 N.W. 192, 198 

Iowa 752. 

Me.—State v. Buckley, 1-33 A. 433, 
125 Me. 301. 

Minn.—City of Duluth v. Siden, 210 
N.W. 294, 168 Minn. 467. 

Mo.—State v. Puchbauer, App., 299 
S.W. 821. 

Ohio.—Ashton v. State. 171 N.E. 615. 
35 Ohio App. 37. 

Okl.—Foley v. State, 240 P. 147, 32 
Okl.Cr. 80. 

Tex.—Montgomery v. State, 31 S.W. 
2d 440, 115 Tex.Cr. 469—Carlisle 
V. State, 280 S.W. 590, 103 Tex.Cr. 
276—Herrin v. State. 271 S.W. 928, 
100 Tex.Cr. 107—Ludtke v. State, 
256 S.W. 920, 96 Tex.Cr. 317. 

Wash.—State v. Matson, 221 P. 311, 
127 Wash. 513. 

Evidence heTd insufficient to show 
unlawful intent 

N.Y.—People v. Rides, 7 N.E.2d 105, 
273 N.y. 214. 

Okl.—Menefee v. State, 262 P. 709, 
39 Okl.Cr. 22. 

Tex.—Albin v. State, Cr., 185 S.W.2d 
447. 

Wis.—State v. Onsgard, 229 N.W. 
632, 201 Wis. 213. 

Glasses and effort to destroy liq¬ 
uor tend strongly to show keeping 
for beverage purposes.—People v. 
Miller. 275 P. 482, 97 Cal.App. 179. 

4. Cal.—People v. Matt os, 227 P. 

974, 67 Cal.App. 346. 

N.C.—State v. Watts, 32 S.E,2d 348, 
224 N.C. 771. 

Possession as giving rise to pre¬ 
sumption of violation of liquor law 
or intent to violate law generally 
see supra $ 339. 

Under statute concerning prepara¬ 
tions for use In unlawfully manufac¬ 
turing intoxicating liquor, proof of 
possession does not prove posses¬ 
sion for sale, which involves some 
external act.—U. S. v. Brunett, D.C- 
Mo., 53 P.2d 219. 
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possession is prima facie or presumptive evidence | of unlawful purpose® or intent to sell,® but under 


Kepeal of prior statute 
N.C.—State v. Suddreth, 27 S.B.2d 
623, 223 N.C. 610. 

5. N.C.—State v. Dowell, 143 S.E. 
133, 195 N.C. 523. 

Pa.—Commonwealth v. Pedulla, 89 
Pa.Super. 244. 

33 C.J. p 763 note 73. 

6. U.S.—Thompson v. U. S., C.C.A. 
Ga., 44 P.2d 165—Pilippelli v. U. 
S.. CCC.A.Cal., 6 P.2d 121. 

Ind.—Boyd v. State, 143 N.E. 355, 
195 Ind. 213—Sloan v. State, 141 
N.E. 321. 193 Ind. 625. 

Mont.—State v. Kepler, 250 P. 603, 
77 Mont. 307. 

N.C.—State v. Hammond, 125 S.E. 
402. 188 N.C. 602. 

Okl.—Bock V. State, Cr., 156 P.2d 
381—Lee v. State. 150 P.2d 766, 78 
Okl.Cr. 441—Roberts v. State, 145 
P.2d 435 78 Okl.Cr. 142—Clasby v. 
State, 143 P.2d 430. 78 Okl.Cr. 45— 
Whitwell V. State. 114 P.2d 489, 72 
Okl.Cr. 192—Richards v. State, 286 
P. 806. 47 Okl.Cr. 153—Davis v. 
State. 242 P, 283. 33 Okl.Cr. 158— 
Smith V. State. 238 P. 866, 31 Okl. 
Cr. 230—Richardson v. State, 233 
P. 508. 29 Okl.Cr. 286. 

Tex.—Merrick v. State, 167 S.W.2d 
743. 145 Tex Cr. 300—McChristy v. 
State, 145 S.VV.2d 873, 140 Tex Cr. 
475—McCarty v. State, 57 S.W.2d 
114. 123 Tex.Cr. 34—Graham v. 

State. 55 S.W.2d 826, 122 Tex.Cr. 
41S—January v. State, 34 S.W.2d 
1097, 117 Tex.Cr, 223—Durham v. 
State. 16 S.W.2d 1092, 112 Tex.Cr. 
395—Mitchell v. Slate, 6 S.W.2d 
753, 109 Tex.Cr. 64.3—Buchanan v. 
State. 298 S.W. 669, 107 Tex.Cr. 
559. 

Va.—Smith v. Commonwealth, 30 S. 
E.2d 26, 182 Va. 685, 153 A.L.R, 
1150. 

Wash,—State y. Rouw, 286 P. 81, 156 
Wash. 198—State v. Glenn, 237 P. 
292, 135 Wash. 153. 

33 C.J. p 763 note 73. 

TTnauthorized possession 
111.—People V, Pederson, 248 Ill.App. 
462. 

What constitutes ^'possession” with^ 
in statute 

The term “possession” in statute 
means the actual care, control, and 
management of the whisky at the 
time.—Murry v. State, Tex.Cr., 184 
S.W.2d 476. 

Statute held inappUcahle 

(1) To transportation.—Gandy v. 
State, 268 S.W. 951, 99 Tex.Cr. 143. 

(2) Where Indictment charged 
possession for purpose of sale of 
potable liquor containing In excess 
of one per cent of alcohol by vol¬ 
ume.—^Herndon v. State, 69 S.W.2d 
771, 125 Tex.Cr. 612. 


Statute held not repealed by coun¬ 
ty beverage control acts.—State v. 
Tate, 185 S.E. 665, 210 N.C. 168— 
State V. Langley. 183 S.E. 526, 209 N. 
C. 178. 

Possession in dry area 

Under statute, possession of more 
than one quart of intoxicating liquor 
is not prima facie evidence of pos¬ 
session for the purpose of sale un¬ 
less such possession is in a dry area. 
—Bailey v. State, 109 S.W.2d 1055, 
133 Tex.Cf. 178. 

In building on premises 

(1) Under some statutes the keep¬ 
ing of prohibited liquors in any 
building not used exclusively for a 
dwelling is prima facie evidence that 
they are kept for sale.—Sinbeck v. 
State. 179 So. 645, 28 Ala.App. 118— 
33 C.J. p 762 note 60 [a] (3), (4>. 

(2) But mere possession of pro¬ 
hibited liquors in a building used ex¬ 
clusively for a dwelling is not pri¬ 
ma facie evidence that they were 
kept for sale.—Cowan v. State, App.. 
22 So,2d 917, certiorari denied, Ala., 
22 So.2d 919. 

(3) The statute providing that 
keeping of intoxicating liquors in 
building not exclusively used for 
dwelling shall be prima facie evi¬ 
dence that they are kept for sale or 
with intent to dispose of them con¬ 
trary to law was not repealed as to 
dry counties by statute legalizing 
possession for use of one quart of 
such liquors purchased from lawful 
retailer for use and consumption.— 
Davidson v. State, 22 S.E.2d 190, 68 
Ga.App. 166. 

Rule of evideziee 

Such a statute prescribes merely 
a rule of evidence, and is not sub¬ 
stantive law creating a distinct of¬ 
fense.—State V. Kelly, 15 N.W.2d 
554, 218 Minn. 247. 

Term "prima facie evidence,” as 
used in statute, is such evidence as 
in the judgment of the law is suffi¬ 
cient to establish the unlawful intent 
unless rebutted or the contrary 
proved.—Canady v. State, Okl.Cr., 
151 P.2d 817—Robinson v. State, 108 
P.2d 196, 71 Okl.Cr. 75—Weisband v. 
State, 100 P.2d 297, 69 Okl.Cr. 79— 
Stump V. State, 92 P.2d 616, 66 Okl. 
Cr. 391—Pierce v. State, 78 P.2d 
1073, 64 OkLCr. 251—Smith v. State, 
69 P.2d 671, 62 Okl.Cr. 33—Eastridge 
V. State, 48 P.2d 869, 57 Okl.Cr. 323 
—Stites V. State, 279 P. 911, 44 Okl. 
Cr, 92—Hargis v. State, 243 P. 986, 
33 OkLCr. 283. 

Quantity kept 

(1) Under statutes making the 
possession of more than a specified 
quantity of intoxicating liquors pri¬ 
ma facie or presumptive evidence of 
an intent to sell or dispose of the 
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liquors unlawfully, the rule applies 
where more than the specified quan¬ 
tity is in the possession of accused. 
01:1.-Waller v. State, 264 P. 922, 39 
Okl.Cr. 222. 

Tex.—Carlisle v. State, 280 S.W. 590, 
103 Tex.Cr. 276. 

(2) So the statute making posses¬ 
sion in a dry area of b?er in any 
quantity exceeding twenty-four bot¬ 
tles having a capacity of twelve 
ounces each prima facie evidence of 
possession for purpose of sale could 
not be construed as applicable to 
twelve-ounce bottles only, and pre¬ 
sumption applied where possession 
was of more than two hundred and 
eighty-eight ounces, all in b:>ttles of 
thirty-two ounces each.—Crumpton 
V. State, TexCr., 178 S.W.2d 273. 

(3) To raise presumptive or prima 
facie case, the statute must be 
strictly complied with.—Albin v. 
State, Tex.Cr., 185 S.W.2d 447—Case 
V. State, 168 S.W.2d 1003, 143 Tex. 
Cr. 366. 

(4) The burden is on the state to 
prove that accused possessed more 
than the designated quantity.—Hin¬ 
ton V. State, 120 S.W.2d 1053, 135 
Tex.Cr. 400. 

(5) Proof of the exact quantity 
named in the statute does not make 
out a prima facie case—Murry v. 
State, Tex.Cr., 184 S.W.2d 476. 

(6) Neither does proof of “ap¬ 
proximately” the quantity specified 
make out a prima facie case.—Hill 
V. State, 137 P.2d 261, 76 Okl.Cr. 371. 

(7) A fortiori, proof of possession 
of less than the quantity specified in 
the statute does not make out a pri¬ 
ma facie case. 

Okl.—King V. State, Cr.. 163 P.2d 248 
—Thomas v. State, 113 P.2d 609, 
72 Okl.Cr. 118—Thomas v. State, 
106 P.2d 836, 70 Okl.Cr. 404— 
Knighton v. State, 79 P.2d 1030. 
64 Okl.Cr. 322—Win ton v. State. 
295 P. 400, 50 OkLCr. 1—Menefee 
V. State, 262 P. 709, 39 0':LCr. 22— 
Martin v. State. 235 P. 536. 30 Okl. 
Cr. 125—Williams v. State. 220 P. 
667. ?n Okl.Cr. 281. 

Tex.—Walker v. State. 163 S.W.2d 
207, 144 TexCr. 363—Thursby v. 
State, 158 S.W.2d 539, 143 Tex.Cr. 
295—Williams v. State. 126 S.W.2d 
976, 136 Tex.Cr. 511. 

33 C.J. p 763 note 73 [a] (1). 

(8) The statute covers the posses¬ 
sion of all liquors within the statu¬ 
tory definition of the term, but not 
others.—^Houston v. State, 169 S.W. 
2d 184, 145 Tex.Cr. 437—33 C.J. p 763 
note 73 [a] (2). 

(9) Presumptions arising from 
possession of a certain quantity of 
liquor generally see supra S 339 a 
( 2 ). 



§ 363 


INTOXICATING LIQUORS 


48 C.J.S, 


these statutes it is usually true that such evidence 
is not conclusive,7 and yields before evidence show¬ 
ing want of intent.^ In the absence of statute, the 
courts are agreed that the quantity of liquor pos¬ 
sessed by accused may be considered in determin¬ 
ing his intent.9 

Intent to sell may be proved by circumstantial evi¬ 
dence other than possession of the prohibited quan¬ 
tity,and it is not necessary to prove that ac¬ 
cused’s home, in which he kept the liquor in ques¬ 
tion, was a place of general and public resort as a 
condition precedent to supplying the intent neces¬ 
sary for a conviction.^i Destruction of liquor to 
prevent its seizure is evidence of guilty intent,^^ 
and may properly be regarded as tantamount to a 
confession.i3 The testimony of accused as to his 
intent or purpose is not conclusive,^'^ even though 
it is the only direct testimony in the case bearing 
on his intent or purpose.^5 


§ 364. - License or Authority in General 

a. Burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Burden of Proof 

Where a license would be a defense to a prosecu¬ 
tion for violation of the liquor lav/s, the prosecution is 
not bound to show that the accused was unlicensed, 
but the burden is on the accused to show that he had 
such license or permit; where, however, the holding of 
the lic^se is a constituent element of the offense, the 
burden is on the prosecution to shew that the accused 
was licensed. 

Where a license or permit to manufacture, sell, 
transport, or have possession of intoxicating liquors 
would be a defense to a prosecution for a viola¬ 
tion of the liquor laws, the prosecution is not bound 
to show that the act was performed without a li¬ 
cense or permit, but the burden is on accused to 
show that he had such license or permit,^® for the 


7. OkL—Bock v. State, Or., 156 P. i 
2d 381—Canady v. State, Or., 151 ' 
P.2d 817—Richards v. State, 286 P. 
806, 47 Okl.Cr. 153—Stites v. State, 
279 P. 911, 44 Okl.Cr. 92—Rose v. 
State, 254 P. 509, 36 Okl.Cr. 333— 
Richardson v. State, 233 P. 608, 
29 Okl.Cr. 286—Whitehead v. 
State, 230 P. 291, 28 Okl.Cr. 193. 

Tex,—Cropper v. State, 111 S.W.2d 
709, 133 Tex.Cr. 391—Walden v. 
State, 272 S.W. 139, 100 Tex.Cr. 
584. 

8. Ind.—Chappell v. State, 160 N.E. 
769, 197 Ind. 272—X.ee v. State, 131 
N.B. 3, 190 Ind. 531. 

Okl.—Dorsey v. State, '279 P. 917, 44 
Okl.Cr. 7. 

Tex.—Piper v. State, 34 S,W.2d 283, 
116 Tex.Cr. 378—Caldwell v. State, 
273 S.W. 608, 101 Tex.Cr, 75. 

Va.—Smith v. Commonwealth, 30 S. 
E.2d 26, 182 Va. 585, 163 A.Ii.R. 
1150. 

Bvldenoe held insufficient to over¬ 
come prima facie evidence 
Tex.—Green v. State, 167 S.W.2d 764, 
146 Tex.Cr. 271. 

Xieg'ality of possession 
Althougrh statute makes posses¬ 
sion of more than quart of liquor 
prima facie evidence of guilt, ac¬ 
cused may show legality of posses¬ 
sion.—Caldwell v. State, 289 S.W. 
411, 105 Tex.Cr. 603. 

8. Pa.—Commonwealth Vt Dommi- 
nick, 82 Pa. Super. 459. 

33 C.J. p 763 note 74. 

10. Okl.—King v. State, Or., 163 P. 
2d 248—Davis v. State, 242 P* 283, 
33 Okl.Cr. 158. 

11. Okl.—Canady v. State, Cr., 161 
P.2d 817. 

12. Me.—State v. Baranski, 144 A. 


400, 127 Me. 488—State v. Bushey, 
138 A. 566. 126 Me. 363. 

Destruction as creating presumption 
of intent to sell unlawfully see 
supra subdivision a (2) of this 
section. 

13. Me.—State v. Bushey, 138 A. 
566, 126 Me. 363. 

14. Ky.—Walker v. Commonwealth, 
237 S.W. 369, 192 Ky. 257. 

33 C.J. p 763 note 63. 

15. Ky.—Walker v. Commonwealth, 
supra. 

16. Cal.—People v. Dal Porto, 62 P. 
2d 1061, 17 Cal.App.2d 755, rehear¬ 
ing denied 63 P.2d 1199, 17 Cal. 
App.2d 755. 

Ga.—^Williams v. State, App., 36 S.E. 
2d 839. 

Ill.—People v. De Geovanni, 157 N.E. 
195, 326 Ill. 230—People v. Hol¬ 
lenbeck, 153 N.R 691, 322 Ill. 443 
—^People V. Lull, 246 Ill.App., 53 
—People V. San Pilippo, 243 Ill. 
App. 146. 

La.—State v. Coker, 114 So. -635, 164 
La. 735. 

Mass.—Commonwealth v, Dzewiacin, 
147 N.E. 582, 252 Mass. 126. 

Mo.—State v. Ancell, 171 S.W.2d 717. 
Okl.—McCarty v. State, 296 P, 521, 
50 Okl.Cr. 80. 

Or.-Pack v. State, 241 P. 390, 116 
Or. 416. 

Tex.—Anderson v. State, Cr., 181 S. 
W.2d 78—Simmons v. State, 279 
S.W. 831, 103 Tex.Cr. 176. 

Wyo.—Bird v. State, 257 P. 2, 36 
Wyo. 632. 

33 C.J. p 748 note 65. 

XTuder NatioBal Prohibition Act 

(1) Under the National Prohibi¬ 
tion Act, in a prosecution for the 
i sale or removal of alcohol or liquor 
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without a permit, the government 
was not required to prove want of a 
permit in order to make out a prima 
facie case.—^Altshuler v. U. S., C.C.A. 
Del., 3 F.2d 791—Goldberg v. U. S., 
C.aA.Ga., 297 P. 98—33 C..J. p 74& 
note 73. 

(2) The burden was on accused 
to prove his possession of a permit. 
—Thompson v. IT. S., C.C.A.Ga., 44 
P.2d 165—33 C.J. p 749 note 74. 

(3) If he introduced substantial 
evidence that the transportation was 
authorized by a permit it was then- 
incumbent on the government to in¬ 
troduce evidence that no permit was 
issued, or that it was obtained by 
fraud, or that it did not apply to the 
particular act of removal.—U. S. v. 
Turner, D.C.Va., 266 P. 248. 

In Wisconsin 

(1) The rule of the text obtains. 
—State V. Kriegbaum, 215 N.W. 896, 
194 Wis. 229—Hiller v. State, 208 N. 
W. 260, 190 Wis. 369. 

(2) The contrary has been held, 
however, in some cases where the 
negative averment could be proved 
with great facility.—Hepler v. State, 
16 N.W. 42. 58 Wis. 46—Mehan v. 
State, 7 Wis. 670. 

(3) Such cases are In the nature 
of an exception to the general prin¬ 
ciple, and should not be extended so 
as to require the state to prove a 
negative allegation as to which the 
evidence is wholly within accused’s 
knowledge and not within the state's 
knowledge.—^Hiller v. State, supra. 

(4) Where accused did not meet 
burden of proving that distilled liq¬ 
uor was lawfully in his possessionr 
under permit, liquor was, as matter- 
of law, in accused’s possession with¬ 
out permit.—State v. Kriegbaum, su¬ 
pra. 



48 C.J.S. 


INTOXIGATlNa LIQUOBS 


§ 364 


reason that the matter lies peculiarly within the 
knowledge of accused who can easily show a per¬ 
mit or license if he has one;^7 and this rule is es¬ 
pecially applicable where the statute expressly pro¬ 
vides that it shall not be necessary for the prose¬ 
cution to allege or prove that accused did not have 
a license or permit.^S jf accused was the agent 
or servant of a dealer, he must produce or prove 
his principalis license, if he seeks to justify under 
it.i9 

If the holding of a license, instead of being a de¬ 
fense to the action, is a constituent element of the 
offense, the particular statute applying only to li¬ 
censed dealers, then the averment with regard to 
license is affirmative rather than negative, and it 
devolves on the prosecution to show that accused 
was licensed and, if such a fact is at least pri- 
ma facie shown, the burden is on accused to show 
his innocence.21 

If accused justifies a sale on the ground that 
it was made under the authority of his druggist’s 
liquor license, such license is at least prima facie 
evidence that he was a druggist, and the burden is 
on the prosecution to show that he was not .22 

Authority to sell, use, or manufacture for special 
purpose. Where accused claims that he had au¬ 
thority to manufacture, sell or transport intoxicat¬ 
ing liquor for certain special purposes, 23 such as 
for medicinal, mechanical, scientific, or sacramen¬ 
tal uses,24 the burden is on him to prove such au¬ 
thority, and to show that the particular liquor in¬ 
volved in the case was manufactured, sold, or 
transported for such a purpose, and not on the 


prosecution to prove that it was not for such pur¬ 
poses, although it negatively alleges that fact.25 
Thus the burden is on accused to show that the 
sale or use of the liquor was justified under his 
privileges as a druggist26 or physician.27 

Special authority for particular sale. Where ac¬ 
cused claims that he had special authority for the 
particular sale, the burden is on him to establish 
that fact .2 3 

b. Admissibility 

Competent evidence is admissible, when material, 
to show that the accused was, or was not, licensed. 

Where a license is a defense, accused is entitled 
to introduce evidence thereof ;22 but, in order that 
the evidence offered may be received, or, if re¬ 
ceived, in order that it may be given weight or ef¬ 
fect as sustaining the defense, the license or au¬ 
thority relied on must cover the date or period of 
time charged in the indictment,2f> and must be suf¬ 
ficient in law to authorize accused to sell or deal 
in the particular liquors specified in the indict¬ 
ment,21 or for the purposes therein described,22 or 
to pursue the particular kind of business or branch 
of liquor selling which would take him out of the 
penal provisions of the statute, 2 2 and the license 
must be available to accused himself.24 If different 
licenses are required at the same time by different 
authorities, accused must produce or prove all of 
them.25 Evidence that county officials have con¬ 
strued the statute to permit the running of two bars 
under one license is properly excluded.^® It has 
been held that, where accused undertakes to prove 
that he was duly licensed, as a defense to the pros- 


17. Ill.—People V. Hollenbeck, 153 
N.E. 691, 322 Ill. 443. 

33 C.J. p 748 note 66. 

18. Idaho.—State v. Schmitz, 114 P. 
1, 19 Idaho 566. 

19. Ark.—Evans v. State, 15 S.W. 
360, 54 Ark. 227. 

33 C.J. p 748 note 68. 

20. Minn.—Jordan v. Nicolin, $7 N. 
W. 916, 84 Minn. 370. 

33 C.J. p 748 note 69, 

21. Okl.—Hargrove v. State, 129 P. 
74, 8 Okl.Cr. 487. 

33 C.J. p 748 note 70. 

22. Ky —Commonwealth v. Byers, 
109 S.W. 895, 33 Ky.L. 252. 

23. Ill.—^Harbaugh v. Monmouth, 74 
Ill. 367. 

24. Ill.—People v. Lull, 246 Ill.App. 
53. 

Minn.—State v. McLean, 196 N.W. 
27*8, 1*57 Minn. 359. 

Tex.—Taylor v. State, 268 S.W. 754, 
99 Tex.Cr. 205—Whitten v. State, 
252 S.W. 526, 95 Tex.Cr. 42. 

83 C.J. p 749 note 79. 


25. Ill.—People V. Lull, 246 IlLApp. 
53. 

Minn.—State v. McLean, 196 N.W. 
278, 157 Minn. 359. 

Tex,—Hall v. State, 260 S.W. 1042, 97 
Tex.Cr. 107—Teague v. State, 258 
S.W. 819, 96 Tex.Cr. 580—Boortz v. 
State, 255,S.W. 434, 95 Tex.Cr. 479 
—^Vhitten v. State, 252 S.W. 526, 
95 Tex.Cr. 42—Lott v. State, 251 
S.W. 1070, 94 Tex.Cr. 630. 

33 C.J. p 749 note 80. 

26. Ill.—^People v. Lull, 246 HhApp. 
53. 

33 C.J. p 749 note 81. 

27. Ga.—Hines v. State, 18 S.E. 558, 
93 Ga. 187. 

Wash.—State v. Polk, 119 P. 846, 66 
Wash. 411. 

28. Ala.—^Atkins v. State, 60 Ala. 
45. 

Mass.—Commonwealth v. Perry, 19 
N.E. 212, 148 Mass. 160. 

29. Ind.—^McDougal v. State, 108 N. 
E. 524, 183 Ind. 168. 

i 33 C.J. p 782 note 71. 
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Admissibility of evidence to prove 
that accused was not required to 
be licensed see supra § 351. 

30. Mass.—Commonwealth v. Ham¬ 
er, 128 Mass. 76. 

33 C.J. p 7S2 note 72, 

31. Mo.—State v. Skinner, App., 119 
S.W.2d 82. 

33 C.J. p 782 note 73. 

32. Utah,—Provo v. ShurtlifC, 5 P. 
302, 4 Utah 15. 

33. Mo.—State v. Skinner, App., 119 
S.W.2d 82. 

33 C.J. p 782 note 75. 

34. Minn.—Dahmer v. State, 56 
Minn. 787. 

35. Ind.—Shea v. Muncie, 46 N.E. 
138, 148 Ind. 14. 

30. Ky.—Huber v. Commonwealth, 
112 S.W. 583, 129 Ky. 466, 33 Ky. 
L. 1031. 
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ecution, the best evidence on this point is the li¬ 
cense itself but it has also been held that the is¬ 
suance of a license may be proved without the in¬ 
troduction of the license in evidence.^^ 

Where the prosecution undertakes to prove that 
accused was licensed, the fact may be shown by the 
records of the licensing court or board,^9 by the 
proper officer’s receipt for the taXj'^o or by the ad¬ 
missions of accused.^i Also, where the allegation 
to be proved is that accused had no license, it is 
competent to show the fact by the records of the li¬ 
censing court or board, containing the names of all 
persons to whom licenses have been issued, and not 
including accused’s,^^ testimony of the officer 

whose duty would be to issue the license or collect 
the tax, or by the admissions of accused.'^^ 

Evidence of payment for a license may be ren¬ 
dered immaterial by testimony that no license was 
issued and the absence of other evidence that a li¬ 
cense was in fact issued.'^s jn some states there 
must be proof of the delivery of the license to ac¬ 
cused.^® The license is not impeachable by evi¬ 
dence of a want of compliance with the conditions 
necessary 'to obtaining it'*'^ However, evidence that 
the license was in fact issued to a corporation may 
be received for the purpose of attacking the license 
on the ground that it was issued in violation of an 
absolute statutory prohibition of the issuance of a 
liquor license to a corporation.^^ 

Federal permit. Evidence that the product which 
accused was charged with selling was manufactured 
under a federal permit is immaterial on the ques¬ 


tion whether it was sold in violation of state laws,^^ 
but it has been held that, in a prosecution under a 
state statute, a federal permit for the manufacture 
of flavoring extracts is admissible as tending to 
show the nature of the preparations handled by ac- 
cused,59 and good faith on his part,^! although the 
rule is otherwise where good faith would not be a 
defense to the prosecution.52 Evidence of the fail¬ 
ure of accused to obtain a federal permit for the 
manufacture of liquor for medicinal purposes is ad¬ 
missible as tending to show that he was not making 
liquor for medicinal purposes.®^ Evidence that a 
permit furnished by accused to drivers of trucks 
transporting the liquor is counterfeit is admissi- 
ble.54 

c. Weight and Sufficiency 

General rules as to weight and sufficiency of the 
evidence apply. 

General rules have been applied in determining 
the weight and sufficiency of the evidence to show 
that accused was or was not licensed at the time of 
the commission of the alleged ofifense.®^ In a 
prosecution under a state law, evidence that accused 
had a federal permit for the manufacture of flavor¬ 
ing extracts, although tending to prove the nature 
of the preparations handled by accused and good 
faith on his part, is not conclusive.®^ 

§ 365. - Internal Revenue License 

Evidence that the accused has paid the special fed> 
eral tax as a liquor dealer and obtained a license is 
admissible for various purposes in a pronecution for 
violation of the liquor laws, the probative value of such 


37. Mo.—State v. Skinner, App., 119 
S.W.2d 82. 

n C.J. p 782 note 79. 

License or record as best evidence of 
issuance, contents, or possession 
of license generally see Criminal 
X»aw § 694 a. 

33. Tex.—^Woods v. State, 151 S.W. 
296, 68 Tex.Cr. 105. 

39. Tex.—Ward v. State, 116 S.W’. 
1154, 55 Tex,Cr. 362. 

33 C.J. p 783 note 83. 

License as evidence of ownership of 
house or place generally see infra 
§ 367. 

40. Tex.—Curry v. State, 35 Tex. 
364. 

41. Mass.—Commonwealth v. Cam¬ 
eron, 6 N.E. 547, 141 Mass. 83. 

42. Kan.—State v. Schmidt, 8 P. 

867, 34 Kan. 399. 

33 C.J. p 783 note 86. 

43. Kan.—State v. Schmidt, 8 P. 

867, 34 Kan. 399. 

33 C.J. p 783 note 87. 

44. Ill.—Pendergast v. Peru, 20 Ill. 
51. 


45. Mo.—State v. Skinner, App., 119 
S.W.2d 82. 

S.D.—State v, Madison, 122 N.W. 647, 
23 S.D. 584. 

46. Mo.—State v. Madeira, 102 S.W. 
1046, 125 Mo.App. 508—State v. 
Bales, App., 181 S.W. 601. 

47. Mass.—Commonwealth v. Put¬ 
nam, 4 Gray 16. 

Mo.—State v. Evans, 83 Mo. 319. 

48. W.Va.—State v. Hotel McCreery 
Co., 69 S.E. 472, 68 W.Va. 130, Ann. 
Cas.l912A 966. 

33 C.J. p 783 note 92. 

49. Mass.—Commonwealth v. Bren¬ 
nan, 159 N.E. 633, 262 Mass. 180. 

50. N.C.—State v. Barksdale, 107 S. 
E. 605, 181 N.C. 621. 

51. N.C.—State v. Barksdale, supra. 

52. Mass.—Commonwealth v. Bren¬ 
nan, 159 N.E. 633, 262 Mass. 180. 

53. Tex.—^Burclago v. State, 228 S. 
W. 562, 88 Tex.Cr. 576. 

54. Pa.—Commonwealth v. Millman, 
88 Pa.Super. 142. 
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55. Evidence held snSlcleiit 

(1) To show that accused was li¬ 
censed. 

Mo.—State v. Meagher, 101 S.W. 634, 
124 Mo.App. 333. 

W.Va.—State v. Nethken, 33 S.E. 
742, 60 W.Va, 673. 

(2) To show that accused had no 
license. 

Ga.—Sapp V. State, 23 S.E.2d 871, 68 
Ga,App. 737. 

Okl.—Reed v. Territory, 98 P. 683, 1 
Okl.Cr. 481, 129 Am.S.R 861. 
Sufficiency of evidence of offense of 
selling without license see supra § 
351. 

Evidence held insufficient 

(1) To show that accused had no 
license.—^Wales v. State, 212 S.W. 
503, 85 Tex.Cr. 391—33 C.J. p 782 
note 96. 

(2) To show a valid and sufficient 
revocation, forfeiture, or termina- 

I tion of a license.—Commonwealth v. 
Moylan, 119 Mass. 109. 

50. N.C.—State v. Barksdale, lOT 
S.E. 605, 181 N.a 621. 
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evidence being determined In connection with all the 
other evidence In the case. 

The fact that accused had paid the special fed¬ 
eral tax as a liquor dealer and obtained a license is 
admissible in evidence,®'^ such evidence being ad¬ 
missible to connect accused with the offense charged 
against him,58 to show the reputation of the place 
for which the license was issued,58 to show the 
maintenance of a liquor nuisance at such place,50 
and for various other purposes,®^ it being sometimes 
expressly so provided by statute.52 

The evidence admissible in this connection in¬ 
cludes the stamp, receipt, or license itself evi¬ 
dence of defendant’s possession thereof,5^ or of its 
presence on his premises or in his place of busi- 
ness,55 such as the testimony of a witness that he 
saw it hanging or posted in accused’s place of busi¬ 
ness ;55 a book containing a record of the name of 
persons paying special taxes, kept at the office of the 
collector of internal revenue, as required by the 
federal statute ;5'^ a properly examined and certified 
copy of the record of special taxes kepi by the col¬ 
lector of internal revenue ;58 and the written re¬ 
turn made by accused to the collector ;58 but not the 
testimony or certificate of a collector of internal 
revenue, or other person who had examined the 
books, that accused had paid the tax, where no copy 
of the books is offered, '^5 and, according to some 
authorities, even where a copy is offered.^! The 
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fact that a statute authorizes a certain mode of 
proof does not exclude other lawful modes of 

proof.'<2 

It has been held that evidence that accused ap¬ 
plied for an internal revenue license to sell liquor 
is admissible, as are circulars received by him 
from an internal revenue officer but that evi¬ 
dence that he did not have an internal revenue li¬ 
cense is not admissible.'^5 it is proper to inquire of 
accused on cross-examination whether he had an 
internal revenue license.'^® 

A sufficient connection, in point of time,77 place,78 
and person,78 between the evidence offered and the 
offense charged is essential to render it admissible. 

Weight and sufficiency. The probative value of 
evidence of the issuance of a United States license 
is to be determined in connection w-ith all the other 
evidence in the case.^o Under a number of statutes 
the issuance to, or possession by, accused of an in¬ 
ternal revenue stamp, receipt, or license, or other 
evidence of payment by him of the internal revenue 
tax for retailing intoxicating liquors, is prima facie 
evidence of certain matters,but it is not prima 
facie evidence in cases not covered by the statutes, 
and in any event it is only prima facie, and not 
conclusive, evidence,83 it being competent for ac¬ 
cused in rebuttal to explain his possession of the 
license or to show the purpose for wffiich he pro¬ 
cured it.54 


INTOXICATING UQTJ0R8 


57. Okl.—Nichols v. State, 135 P.2d 
352, 76 OkLCr. 178. 

Utah.—State v. Kallas, 94 P.2d 414, 
97 Utah 492. 

33 C.J. p 783 note 3. 

58. Utah.—State v. Kallas, supra. 

33 C,J. p 783 note 3 [c] (4)-(7). 

Evidence connecting accused with of¬ 
fense generally see supra § 360, 

69- Utah.—State v. Kallas, supra. 

Evidence of character and reputa¬ 
tion of accused’s place generally 
see supra § 358. 

ea Utah.—State v. Kallas, supra. 

Evidence of keeping place or main¬ 
taining nuisance generally see su¬ 
pra § 345. 

81. Ark.—^Appling v. State, 114 S. 
W. 927, 88 Ark. 393. 

33 C.J. p 783 note 3 [c]. 

License as evidence of ownership 
of house or place generally see in¬ 
fra § 367. 

82. Ala,—Gibson v. State, 72 So. 669, 
16 Ala.App. 12—Roden v. State, 68 
So. 72, 3 Ala.App. 199. 

83. Ga.—^Haar v. State, 81 S.B. 811, 
14 Ga.App. 648. 

33 C.J. p 783 note 6. 

Jteoeipt on face of Instrument essen¬ 
tial 

An instrument to be admissible 


under this rule must show on its 
face that it is a receipt for payment 
of the special federal tax.—Trotter 
V. State, 141 P.2d 812, 77 Okl-Cr. 368. 

64. Ala.—Gibson v. State, 72 So. 
569, 15 Ala.App. 12. 

33 C.J. p 784 note 6. 

65. Tex.—Milam v. State, 146 S.W. 
185, 66 Tex.Cr. 249. 

33 C.J. p 784 note 7. 

66. Tex.—Rhodes v. State, 172 S. 
W. 252, 75 Tex.Cr. 659. 

33 C.J. p 784 note 8. 

67. Utah.—State v. Kallas, 94 P.2d 
414, 97 Utah 492. 

83 C.J. p 784 note 9. 

68. Utah.—State v. Kallas, supra. 

33 C.J. p 784 note 10. 

69. Conn.—State v. Tea h an, 60 
Conn. 92. 

70. Ark.—Peyton v. State, 102 S.W. 
1110, 83 Ark. 102. 

33 C.J. p 784 note 12. 

71. La.—State v. Wilson, 75 So. 95, 
141 La 404, Ann.Cas.l918D 789. 

72. Va.—White v. Commonwealth, 
69 S.E. 1101, 107 Va. 901. 

73. Ala—Roden v. State, 68 So. 71, 
3 AlaApp. 197. 

74. Me.—State v. Quellette, 77 A. 
544, 107 Me, 92. 
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75. N.C.—State v. Rochelle. 72 S.E. 
481, 156 N.C. 641. 

7a Tex.—Martoni v. State, 167 S.W. 
349, 74 Tex.Cr. 90—Schoennerstedt 

V. State, 117 S.W. 829, 55 Tex.Cr. 
638. 

77. O'll.—Trotter v. State, 141 P.2d 
812, 77 OklCr. 368. 

33 C.J. p 784 note 20. 

78. Okl.—Trotter v. State, supra. 

33 C.J. p 784 note 21. 

79. Okl.—Trotter v. State, supra. 
Tenn.—Elmore v. State, 186 S.W. 453, 

135 Tenn. 347. 

I 33 C.J. p 784 note 22. 

80. Va.—^White v. Commonwealth, 
j 59 S.E. 1101, 107 Va 901. 

33 C.J. p 785 note 23. 

81. Ga.—Elder v. State, 22 S.B.2d 
521, 68 GaApp. 227. 

Okl.—Robinson v. State, 90 P.2d 54, 
66 OkLCr. 139. 

33 C.J. p 785 note 24. 

82. Ark.—^Appling v. State, 114 S. 

W. 927, 88 Ark. 393. 

33 C.J. p 785 note 25. 

83. Ga.—Allen v. State, 75 S.E. 11, 
11 GaApp. 245. 

33 C.J. p 785 note 26. 

84. Me.—State v. Ouellette, 77 A. 
544, 107 Me. 92. 

33 C.J. p 785 note 27. 
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§ 366 

§ 366. - Ownership or Possession of Liq¬ 

uors and Appliances 

a. Presumptions 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions 

A person Is rebuttably presumed to be the owner of 
liquor and appliances found in his possession, and to 


be in possession of liquor and appliances found on prem¬ 
ises of which he has possession and control. 

A person is presumed to be owner of liquor found 
in his possessions^ or on his premises,^® or found 
in his possession and sold by him,S7 or consigned to 
him with his knowledge.^s Presumptions of this 
class usually are regarded as rebuttable presump- 
tions.S^ 

Also the finding of liquor^® or manufacturing ap¬ 


es. N.D.—Corpus Juris quoted lu 
State V. Stern, 254 N.W. 765, 768, 

64 N.D. 593. 

33 C.J. p 744 note 11. 

Presumptions from possession gen-1 
erally see supra § 339. I 

Prima facie evidence of ownership 
and possession see infra subdivi¬ 
sion c of this section. 

86. Ga.—Logran v. State, 25 S.E.2d 
525, 69 Ga.App. 368—Smith v. 

State, 24 S.E.2d 702, 68 Ga.App. 861 
—Lewis V. State, 14 S.E.2d 599, 

65 Ga.App. 25—Morgan v. State, 
8 S.E.2d 694, 62 Ga.App. 493. 

Head of faxnUy 

(1) Liquors in house where spous¬ 
es reside together are rebuttably 
presumed to belong to husband as 
head of family. 

Ga.—Gibbs v. State, 17 S.E.2d 237, 

66 GaApp. 129—Dailey v. State, 

198 S.E, 791, 68 Ga.App. 401—Pir- 
kle V. State, 187 S.E. 602, 54 Ga. 
App. 203—Jenkins v. State, 179 S. 
B. 597, 51 Ga.App. 95—Hill v. 

State, 177 S.E. 826, 50 Ga.App. 288 
—Dailey v. State, 169 S.E. 678, 47 
Ga.App. 57—Black v. State, 152 S. 
B, 922, 41 GaApp. 349—George v. 
State, 140 S.E. 903, 37 Ga.App. 513 
—Isom v. State, 122 S.E. 722, 32 
Ga.App. 75. 

Vt.—State V, Kempesti, 147 A. 273, 
102 Vt. 152—State v. Dropolski, 
136 A. 835, 100 Vt. 259. 

(2) This is true even though wife 
pays rent and supports husband.— 
Barron v. State, 169 S.B. 323, 46 Ga. 
App. 829. 

(3) The presumption must be bas¬ 
ed on competent evidence.—^Mahok 
V. State, 174 N.E. 281, 202 Ind. 473. 

(4) To raise presumption, it must 
be proved that spouses reside to¬ 
gether on premises where liquor Is 
found.—Barron v. State, supra, 

<5) Where evidence showed that 
house and everything in it, except 
whisky therein, was owned by ac¬ 
cused’s wife, presumption that whis¬ 
ky belonged to husband, as head of 
family, was rebutted.—Buchanan v. 
State, 128 S.E. 686, 34 Ga.App. 146. 

<6) Evidence that husband and 
wife were in a state of bona fide 
separation living in separate por¬ 
tions of same house, that husband 
by court order was paying wife tem¬ 
porary alimony, rebutted presump¬ 


tion.—Roberson v. State, 32 S.E.2d 
913, 72 Ga.App. 54. 

(7) Widow living with son in fam¬ 
ily home where liquor was found 
was presumptively in control.—State 
V. Friend, 223 N.W. 546, 207 Iowa 
742. 

Zfiqnor found in joint possession 
of husband and wife is presumed to 
belong to husband.—State v. Kem¬ 
pesti, 147 A. 273, 102 Vt. 152—State 
V. Dropolski. 136 A. 835, 100 Vt. 259 
—State V. Kamuda, 129 A. 306, 98 
Vt. 466. 

87. Ala.—Rash v. State, 69 So. 239, 

13 Ala.App. 262. 

33 C.J. p 744 note 12. 

88. Iowa.—State v. Johns, 118 N.W. 
295, 140 Iowa 125. 

N.D.—Corpus Juris quoted in State 
V. Stern, 254 N.W. 765, 768, 64 N.D. 
593. 

89. Ga.—Smith v. State, 24 S.E. 2d 

702, 68 Ga.App. 861—Gibbs v. 

State, 17 S.E.2d 237, 66 Ga.App. 
129—Lewis v. State, 14 S.B.2d 599, 
65 Ga.App. 25—Morgan v. State, 8 
S.E.2d 694, 62 Ga.App. 493. 

90. Ga.—Gray v. State, 16 S.E.2d 
916, 66 Ga,App. 50—Lewis v. State, 

14 S.E.2d 599, 65 Ga.App. 25—Mor¬ 
gan V. State, 8 S.E.2d 694, 62 Ga. 
App. 493—Sims v. State, 2 S.E.2d 
716, 60 Ga,App. 32—^Dardarian v. 
State, 190 S.E. 48, 55 Ga.App. 286. 

Idaho.—Corpus Juris quoted in State 
V. Beach, 3 P.2d 639, 540, 61 Idaho 
183. 

Mass.—Commonwealth v. D’Amico, 
150 N.E. 321, 264 Mass. 512. 

Miss.—Quick v. State, 7 So.2d 887, 
192 Miss. 789, certiorari denied 
Quick V. State of Mississippi, 63 
S.Ct. 52, 317 U.S. 631, 87 L.Ed. 
609—Corpus Juris cited in Wil¬ 
liamson V. State, 4 So.2d 220, 221, 
191 Miss. 643. 

Mo.—State v. Hawes, App., 60 S.W. 
2d 684—State v. Parks, App., 13 
S.W.2d 1107. 

Mont.—State v. Daly, 250 P. 976, 77 
Mont. 387—State v. Sawyer, 229 P. 
734, 71 Mont. 269. 

Neb.—Corpus Juris cited in Grosh v. 
State, 225 N.W. 479, 480, 118 Neb. 
517. 

Vt.—State V. Kempesti, 147 A. 273, 
102 Vt. 162—State v. Dropolski, 
136 A. 835, 100 Vt 259.' 

Wash.—State v. Crockett 296 P. 

540 


1041, 161 Wash. 262—State v. Al¬ 
bright 290 P. 336, 157 Wash. 688. 
33 C.J. p 744 note 16. 

Finding liquor on premises of wife 
creates presumption of her unlawful 
possession, and is not changed by 
fact that husband and wife are occu¬ 
pying same house.—Stumpif v. State, 
239 N.W. 212, 122 Neb. 49. 
l^iquor found in joint possession of 
husband and wife 

(1) Such liquor is rebuttably pre¬ 
sumed to be under control of hus¬ 
band.—Quick V. State, 2 So. 2d 812, 
191 Miss. 179—Garland v. State, 146 
So. 637, 165 Miss. 136—Wylie v. 
State, 119 So. 825, 151 Miss. 897. 

(2) Wife throwing out and break¬ 
ing jug of whisky brought by an¬ 
other for her husband is entitled to 
presumption that possession was 
that of husband.—Garland v. State, 
supra. 

Not presumption of law 

The mere existence of liquor on 
the premises with the owner’s 
knowledge does not create a pre¬ 
sumption of law that the liquor is 
his, but the question is one of fact 
for the jury.—State v. Bossio, 222 P. 
467, 128 Wash. 156—State v. Brown, 
209 P. 855, 121 Wash. 371. 

Owner of automobile present and 
in control thereof is presumed to 
have possession of liquor found in 
car.—State v. Nelson, Mo,App., 21 S. 
W.2d 190. 

Possession and control 

Where accused had possession and 
control of kitchen in which intox¬ 
icating liquor was found, presump¬ 
tion was that he had control of all 
things within kitchen.—State v, 
Crockett, 296 P. 1041, 161 Wash. 
262. 

In Virginia 

(1) In prosecution for possession 
of whiskey illegally acquired, under 
Alcoholic Beverage Control law no 
presumption in favor of the com¬ 
monwealth arises until possession is 
established.—Saunders v. Common¬ 
wealth, 16 S.E.2d 383, 178 Va. 100. 

(2) Possession is not presumed, 
but is a fact to be proved.—Saunders 
V. Commonwealth, supra—Suther*- 
land V. Commonwealth, 198 S.B. 462, 
171 Va. 485. 

(3) The prima facie presumption, 
which existed under former statutes. 
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pliances^i on premises of which accused has pos¬ 
session and control creates a rebuttable presumption 
that the liquor was in his possession. One in pos¬ 
session of premises is not necessarily presumed to 
have possession of liquor therein, however, where 
the public has free access to the place where the 
liquor is found.^^ Possession by a particular per¬ 
son is presumed from the fact that he made a sale 
of the liquor,®^ In order that the presumption of 
ownership or that of personal operation of a still 
may arise, the preexisting element of possession 
must be proved.^^ 

b. Admissibility 

(1) In general 

(2) Shipment or delivery of liquors to 

accused 

(3) Liquor and appliances found on 

premises 


(4) Barroom furniture and appliances on 
premises 

(1) In General 

On a trial for violation of the liquor laws evidence 
as to the accused's ownership or possession of intox¬ 
icating liquors or of materials, appliances, or apparatus 
used in the manufacturing or selling of such liquors at 
or within a reasonable time before or after the alleged 
offense Is ordinarily admissible; and where such evi¬ 
dence has been introduced the accused may present ev¬ 
idence in explanation or rebuttal. 

On a trial for keeping liquor for unlawful sale, 
maintaining a liquor nuisance, carrying on the busi¬ 
ness of liquor dealer, or other like offense in vio¬ 
lation of the liquor laws, evidence as to accused's 
ownership or possession of intoxicating liquors, 
including the keeping of liquors other than those 
charged to have been kept^® or of materials, ap¬ 
pliances, or apparatus used in the manufacturing^'^ 


that a person occupying or in con¬ 
trol of premises is in possession of 
illegal liquor found thereon was 
wiped out by Alcoholic ^Beverage 
Control Act.—Charles v. Common¬ 
wealth, Va., 34 S.E.2d 136—Suther¬ 
land V. Commonwealth, supra. 

(4) * Mere finding of liquor on 
, premises occupied by accused and 

another created no presumption of 
law that accused was in possession 
of it, either individually, or jointly 
with such other person.—Powers v. 
Commonwealth, 30 S.B.2d 22, 182 

Va. 669. 

(5) There is no presumption that 
accused has interest in liquor on 
property not owned or controlled 
by him.—Gamble v. Commonwealth, 
170 S.E. 661, 161 Va. 1024—Willson 
V. Commonwealth, 168 S.E. 344, 160 
Va. 913—Royals v. Commonwealth, 
131 S.E. 204, 144 Va. 630. 

(6) Finding of still on leased 
premises was held not prima facie 
presumption of owner’s guilt.—^An¬ 
derson V. Commonwealth, 131 S.E. 
207, 144 Va. 544. 

(7) The rule that presumption, 
created by Prohibition Li. § 28, from 
mere finding of ardent spirits on 
premises jointly occupied by hus¬ 
band and wife, was not suflEicient 
of itself to warrant conviction of 
wife, was not applicable in prose¬ 
cution of wife, where evidence clear¬ 
ly showed her guilt.—Little v. Com¬ 
monwealth, 127 S.E. 164, 141 Va. 
532. 

91. Ala.—Watford v. State, 109 So. 
174, 21 Ala.App. 428. 

92. Mo.—State v. Hayes, 26 S.W.2d 
1002, 224 Mo.App. 687. 

93. Ga.—Leggett v. State, 137 S.E. 
789, 36 Ga.App. 661. 

Illegal sale 

Possession may be inferred from 


evidence of Illegal sales.—Coggins v. 
Griflln, 62 S.E. 659, 5 Ga.App. 1. 

94. Cal.—People v. Stine, 293 P. 
907, 110 Cal.App. 166. 

95. U.S.—Myers v. U. S., C.C.A.W. 
Va., 49 F.2d 230, certiorari denied 
61 S.Ct. 657, 283 U.S. 866, 75 L.Ed. 
1470—Keith v. U. S., GC.A.Ky., 11 
P.2d 933. 

Ala.—^Brandon v. State, 134 So. 890, 
24 Ala.App. 289, certiorari denied 
134 So. 892, 223 Ala. 162—Parmer 
V. State, 101 So. 482, 20 Ala.App. 
233, certiorari denied Ex parte 
Parmer, 101 So. 484, 211 Ala. 613. 
Ark.—Johnson v. State, 9 S.W.2d 
233, 177 Ark. 1051—Griffin v. State, 
275 S.W. 665, 169 Ark. 342. 

Cal.—Corpus Juris quoted in. People 
V. Petrovich, 227 P. 978, 980, 67 
Cal.App. 405. 

Ga.—Fitzgerald v. State, 181 S.E. 
186, 61 Ga.App. 636—Sayne v. 

State, 166 S.E. 485, 45 Ga.App. 538 
—Lamb v. State, 140 S.E. 776, 37 
Ga.App. 509. 

Md.—Corpus Juris quoted in Calla¬ 
han V. State, 197 A. 589, 692, 174 
Md. 47. 

Miss.—Smith v. State, 110 So. 690, 
144 Miss. 872. 

N.C.—State v. Elder, 6 S.E.2d 840, 
217 N.C. Ill—State v. Hardy, 182 
S.E. 831, 209 N.C. 83. 

Okl.—Glenn v. State, 139 P.2d 611, 
77 Okl.Cr. 124—^Beaman v. State, 
101 P.2d 281, 69 Okl.Cr. 169. 

Or.—State v. Broom, 263 P. 1042, j 
I 121 Or. 202. 

Tex.—Phariss v. State, 131 S.W.2d 
965, 137 Tex.Cr. 469—Floyd v. 

State, 116 S.W.2d 948, 134 Tex.Cr. 
439—Barkett v. State, 115 S.W.2d 
647, 135 Tex.Cr. 1—^Betts v. State, 
70 S.W.2d 722, 126 Tex.Cr. 235— 
Shannon v. State, 59 S.W.2d 142, 
123 Tex.Cr. 521—Chapman v. State, 
39 S.W.2d 887, 118 Tex.Cr. 211— 
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Bryning v. State, 21 S.W.2d 1063. 
113 Tex.Cr. 608—Braselton v. 
State, 18 S.W.2d 168, 112 Tex.Cr. 
615—Rees v. State, 278 S.W. 451, 
102 Tex.Cr. 511—Gault v. State, 
269 S.W. 92, 99 Tex.Cr. 359—Stach 
V. State, 260 S.W. 569, 97 Tex.Cr. 
280—Hannon v. State, 259 S.W. 
1083, 96 Tex.Cr. 660. 

Vt.—State V. Kamuda, 129 A. 306, 
98 Vt. 466. 

33 C.J. p 752 note 13. 

Acceptance of receipt for liquor 
Although receipt from sheriff to 
accused for seized liquor created no 
presumption against accused, testi¬ 
mony that accused accepted receipt 
was admissible.—State v. Daly, 250 
P. 976, 77 Mont. 387. 

Continuous possession 

In prosecution for unlawful pos¬ 
session of intoxicating liquor, it is 
always proper to show continuous 
possession from day to day, and 
acts of accused with regard thereto, 
to be taken into consideration by 
jury in fixing punishment.—Dockins 
V. Commonwealth, 264 S.W. 1060, 204 
Ky. 424. 

Trips to jug 

Where jug of prohibited liquor 
was on or near accused’s premises, 
evidence of accused’s trips to jug 
and taking away of bottles of liquor 
was admissible to prove his pos¬ 
session of jug.—^Warren v. State, 140 
So. 177, 25 Ala.App. 29. 

96. Neb.—^Weinandt v. State, 113 
N.W. 1040, 80 Neb. 161. 

97. Ala.—Freeman v. State, 111 So. 
188, 21 Ala.App. 625. 

Ark.—Canada v. State, 275 S.W. 327, 
169 Ark. 221. 

Ky.—^Kendall v. Commonwealth, 259 
S.W, 71, 202 Ky. 169. 

La.—State v. Roshto, 125 So. 67, 169 
La. 251. 

Tex.—^Brown v. State, 47 S.W.2d 290, 
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or selling's of such liquors, at or within a reason¬ 
able time before or after the alleged offense, ordi¬ 
narily is admissible, unless it refers to a time after 
the beginning of the prosecution,^^ although it has 
been held that evidence of possession after the al¬ 
leged offense is not admissible to prove possession 
at that time.^ Unless such evidence is too remote 
in time to be admissible,2 the disparity in time be- 
iween it and the time of the alleged offense affects 
only its weight oV probative value.2 
While evidence of ownership or possession has 
been held admissible in a prosecution for the illegal 
sale or disposition of liquor, ^ generally such evi¬ 
dence is admissible only in corroboration of other 
evidence as to the fact of a sale,5 and hence is in¬ 
competent and irrelevant for the purpose of show¬ 
ing whether or not an unlawful sale or disposition 
was made, unless it is introduced in connection with 
other evidence of such sale or disposition.® Acts 
of ownership, dominion, or control may be proved 
as evidence of possession.*^ Testimony as to ac¬ 
cused’s possession of liquor in another state is in¬ 
admissible.® 


Rebuttal, Where evidence of accused’s posses¬ 
sion of liquors and appliances is introduced, it is 
open to him to explain his possession and show the 
possession to have been lawful,® or to show that 
liquor or appliances found on his premises did not 
belong to him, and were not in his possession,^® 
or that he did not own or control the premises on 
which the liquor was found,and it is then open 
to the prosecution to rebut such explanation.^® 

(2) Shipment or Delivery of Liquors to Ac¬ 
cused 

Evidence as to the shipment and delivery of Intox¬ 
icating liquors to the accused or to a third person on 
order of the accused about and prior to the time of the 
alleged offense is generally admissible. 

For the purpose of showing possession as an ele¬ 
ment of carrying on the business of a liquor deal¬ 
er, of having liquor in his possession with intent to 
sell, of maintaining a liquor nuisance, or as show¬ 
ing the means and opportunity to make an unlaw¬ 
ful sale, evidence is admissible as to the shipment 
and delivery of liquors to accused about and prior 


120 Tex.Cr. 95--King y. State. 282 
S.W. 220, 103 TexCr. 679—Glass 
V. State. 272 S.W. 180, 100 Tex.Cr. 
604—Dameron v. State, 260 S.W. 
855, 97 Tex.Cr. 172—Kelly v. State. 
252 S.W. 1065. 95 Tex.Cr. 138. 

33 C.J. p 752 note 14. 

98. U.S.—Keith v. U. S., C,C.A.Ky., 
11 F.2d 933. 

99. Cal.—Corpus Juris g.uot 0 d in 
People V. Petrovich, 227 P. 978, 
980. 67 Cal.App. 405. 

Md.—Corpus Juris quoted in Calla¬ 
han V. State, 197 A. 689, 592, 174 
Md. 47. 

33 C.J. p 752 note 16. 

1. Mass.—Commonwealth v. Pag-e, 
6 Gray 361. 

2. Cal.—Corpus Juris quoted in 
People V. Petrovich, 227 P, 978, 
980, 67 Cal,App, 406. 

Kan.—State v. Schuman, 100 P.2d 
706. 151 Kan. 749. 

Mo.—State v. Fenley, 275 SW. 41, 
809 Mo. 634—State v. Fenley, 276 
S.W. 36, 309 Mo. 520. 

Vt.—State V. Zielonko, 141 A. 596, 
101 Vt. 106. 

Wash.—State v. Lesh, 232 P. 305, 132 
Wash. 316. 

33 C.J. p 762 note 18. 

Evidence held not too remote 

(1) Evidence of search and finding 
of liquor on premises occupied by 
accused, twenty days after alleged 
unlawful sale.—State v. Lipman, 204 
N.W. 163, 163 Minn. 431. 

(2) Testimony that witnesses, 
about two weeks from date laid In 
indictment, saw several bottles of 
intoxicating beer in accused's house. 


Davis V. State, 51 S.W.2d 705, 121 
Tex.Cr. 164. 

(3) Evidence that liquor was 
found on premises four weeks after 
date alleged in information.—State 
V. Nelson, 258 P. 24, 144 Wash. 370. 

(4) Testimony showing what was 
found as result of searches of ac¬ 
cused’s premises within less than 
year of date of alleged sale of in¬ 
toxicating liquor..—Moss v. State, 37 
S.W.2d 693, 183 Ark. 614. 

3. Ga.—Craig v. State, 70 S.E. 974, 
9 Ga.App. 233. 

4. Ark.-Moss v. State, 87 S.W.2d 
693, 183 Ark. 614. 

Cal.—People v. Malone, 229 P. 1000, 
68 Cal.App. 615—Corpus Juris 
quoted in People v. Petrovich, 227 
P. 978. 980, 67 Cal.App. 405. 

Ga.—Lamb v. State, 141 S.E. 86, 37 
Ga.App. 509. 

Idaho.—State v. Arnold, 16 P.2d 396, 
52 Idaho 349. 

Ind.—State v. Kubiak, 4 N.E.2d 193, 
210 Ind. 479. 

Md.—Corpus Juris quoted iu Calla¬ 
han V. State, 197 A. 689, 692, 174 
Md. 47. 

Minn.—State v. Lipman, 204 N.W. 

163, 163 Minn. 431. 

Miss.—^Horton v. State, 118 So. 373, 
152 Miss. 41. 

Mo.—State v. Cory, 22 S.W.2d 795. 
Tex.—Kerr v. State, 29 S.W.2d 364, 
115 Tex.Cr. 156—Lee v. State, 17 

S.W.2d 48, 112 Tex.Cr, 337—Dam¬ 
eron V. State, 260 S.W. 865, 97 Tex. 
Cr. 172—Donaldson v. State, 260 
S.W. 185. 97 Tex.Cr. 217—Mince v. 
State, 262 S.W. 564, 94 Tex.Cr. 
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672—Lamm v. State, 252 S.W. 635, 
94 Tex.Cr. 560. 

3. Tex.—Myers v. State, 108 S.W. 

392. 52 Tex.Cr. 558. 

8. Cal,—Corpus Juris quoted in 
People V. Petrovich, 227 P. 978, 
980. 67 Cal.App. 405. 

33 C.J. p 752 note 21. 

7. Ala.—Hope v. State, 109 So. 621, 
21 Ala.App. 491. 

8. Kan.—State v. Podpechon, 274 P. 
197, 127 Kan. 471. 

Beason for rule 

Possession of liquor in Missouri 
Is not a breach of the penal laws of 
Kansas; and accused’s possession of 
whisky in Missouri would constitute 
no element of the offense of main¬ 
taining a liquor nuisance in Kansas, 
although if there had been any evi¬ 
dence that accused was maintaining 
a liquor nuisance in Kansas there 
might be some corroborative force 
in the fact that he had a convenient 
supply of intoxicating liquor for 
its maintenance just across the state 
line.—State v. Podpechon, supra. 

9. Mo.—State v. Jenkins, 14 S.W.2d 
624, 321 Mo. 1237. 

33 C.J. p 752 note 22. 

10. Ark.—Goodwin v. State, 266 S. 
W. 1095, 161 Ark. 266. 

Tex.—Crawford v. State, 23 S.W.2d 
368, 114 TexCr. 8. 

33 C.J. p 752 note 23. 

11. Va.—Sutherland v. Common¬ 
wealth, 198 S.E. 452, 171 Va. 485. 

12. Mass.—Commonwealth v. Pow¬ 
ers, 116 Mass. 337. 

Tex—Sullivan v. State, 233 S.W. 986, 
90 Tex.Cr. 170. 
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to the time of the alleged offense, or to a third 
person on accused's order,provided there is other 
evidence connecting accused with the liquors.15 
Thus, as tending to show possession of liquor for 
the purpose of unlawful sale or disposition, evi¬ 
dence is admissible as to shipments or deliveries to 
accused in such large or unusual quantities or with 
such frequency as to render it improbable that they 
were intended for a legitimate use.i6 

(3) Liquor and Appliances Found on Prem¬ 
ises 

Evidence as to the finding of liquor, or liquor bar¬ 
rels, crates, bottles, etc., on the premises of the accused 
is generally admissible; and where it Is shown that the 
accused used such other place, or resorted or had ac¬ 
cess thereto, and there is some evidence to connect him 
with the property discovered, evidence may be admit¬ 
ted of the finding of liquors or apparatus and material 


for distilling or manufacturing liquor In places other 
than the house or shop of accused, or other than the 
place of the commission of the alleged offense. 

As tending to show a keeping of liquor for unlaw¬ 
ful sale, maintaining a liquor nuisance, carrying on 
the business of liquor selling, or the like, evidence 
is admissible against accused as to the discovery, 
on his premises, of liquor^^ and liquor barrels, 
crates, bottles, etc.,^8 especially where the quantity 
of liquor discovered -was so great or unusual as to 
be inconsistent with the theor>- that it was intended 
for a legitimate use.^® Provided it is shown that 
accused used such other places, or resorted there¬ 
to, or had access thereto, and there is some evi¬ 
dence to connect him with the property discov¬ 
ered, evidence may also be admitted of the finding 
of liquors^O or apparatus and material for distilling 


13. U.S.—Marron v. U. S., C.C.A. 
Cal., 18 F.2d 218, affirmed 48 S.Ct. 
74, 275 U.S. 192, 72 L.Ed. 231, 
motion denied 48 S.Ct. 206, 72 L. 
Ed. 1016. 

Or.—Corpus Juris cited in. State v. 

Cook, 59 P.2d 249, 252, 154 Or. 62. 
33 C.J. p 753 note 25. 

14. Ark.—Del Sasso v. State, 188 S. 
W. 803, 125 Ark. 256. 

33 C.J. p 753 note 26. 

15. Okl.—^Johnson v. State, 113 P. 
997, 5 Okl.Cr. 128. 

33 C.J. p 753 note 25. 

16. Or.—Corpus Juris cited in State 
V. Cook, 59 P.2d 249, 252, 154 Or. 
62. 

33 C.J. p 753 note 28. 

17. U.S.—Myers v. U. S., C.C.A.W. 
Va., 49 P.2d 230, certiorari denied 
61 S.Ct. 657, 283 U.S. 866, 75 L.Ed. 
1470—Keith v. U. S., C.C.A.Ky., 11 
P.2d 933. 

Ala.—^Beasley v. State, 115 So. 290, 
22 Ala.App. 314. 

.A.rk.—Ridenour v. State, 43 S.W.2d 
60, 184 Ark. 475—Moss v. State, 37 
S.W.2d 693. 183 Ark. 614—Arnold 
V. State. 36 S.W.2d 69, 183 Ark, 
427—Sanders v. State, 262 S.W. 
327, 164 Ark. 491. 

Ga.—Sayne v. State, 165 S.E, 485, 
46 Ga.App. 538—Cook v. State, 127 
S.E. 156, 33 Ga.App. 571. 

Idaho.—State v. Arnold, 15 P.2d 396, 
52 Idaho 349. 

Iowa.—State v. Arluno, 268 N.W. 
179, 222 Iowa 1—State v. Shackle¬ 
ford, 200 N.W. 192, 198 Iowa 762. 
La.—State v. Dupuis, 118 So. 697, 
167 La. 73—State v. Russell, 108 
So. 324, 161 La. 167. 

Me.—State v. Baranski, 144 A. 400, 
127 Me. 488. 

Mich.—People v. Keur, 298 N.W. 674, 
234 Mich. 621—People v. Jarzenski, 
196 N.W. 361, 225 Mich. 351. 

Mo.—State v. Marshall, 297 S.W. 63, 
317 Mo. 413. 

Mont.—Corpus Juris cited iu State v. 
Peters, 231 P. 392, 394, 72 Mont. 12. 


N.C.—State V. Hall. 165 S.E. 567, 
199 N.C. 685. 

Tex.—Miller v. State, 150 S.W.2d 
1042, 141 Tex.Cr. 635—Flores v. 
State. 32 S.W.2d 858, 116 Tex.Cr. 
169—Hildebrand v. State, 29 S.W. 
2d 774, 115 Tex.Cr. 245—Kerr v. 
State, 29 S.W.2d 364, 115 Tex.Cr. 
155—^Harris v. State, 27 S.W. 2d 
544, 116 Tex.Cr. 366—Edwards v. 
State, 262 S.W. 742, 98 Tex.Cr. 47 
—Hubbard v. State, 251 S.W. 1054, 
94 Tex.Cr. 480. 

Wash.—State v. Donati, 270 P. 100, 
149 Wash, 63. 

33 C.J. p 763 note 29. 

Ideutidcatiou of liciuor found 
Evidence tending- to identify liq¬ 
uor as that found in accused’s pos¬ 
session is admissible.—Cusimano v. 
State, 173 So. 490, 27 Ala.App. 407 
—33 C.J. p 753 note 29 [c]. 

18. U.S.—Keith v. U. S., C.C.A.Ky., 
11 F,2d 933. 

Ala.—^Brandon v. State. 134 So. 890, 
24 Ala.App. 289, certiorari denied 
134 So. 892, 223 Ala, 162—Sikes v. 
State, 107 So. 800, 21 Ala.App. 220, 
certiorari denied 107 So. 801, 214 
Ala. 308. 

Ark.—^Arnold v. State, 36 S.W.2d 69, 
183 Ark. 427. 

Idaho.—State v, Arnold, 15 P.2d 396, 
62 Idaho 349. 

Iowa.-—State v. Campbell, 228 N.W. 
22, 209 Iowa 619. 

Kan.—State v. Messmer, 254 P. 378, 
123 Kan. 201. 

La.—State v. Robertson, 103 So. 821, 
158 La. 300. 

S.D.—State v. Work. 201 N.W. 653, 
47 S.D. 649. 

Tex.—McCarver v. State, 171 S.W.2d 
492, 146 Tex.Cr. 92—Griffin v. 

State, 51 S.W.2d 593, 121 Tex.Cr. 
173—Stephenson v. State, 46 S.W. 
2d 978, 120 T€X.Cr. 265—Medlock 
V. State, 1 S.W,2d 308, 108 Tex.Cr. 
274—^Dameron v. State, 260 SW. 
856, 97 Tex.Cr. 172. 
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Wash.—State v. Wolfsen, 282 P. 216. 

154 Wash. 383. 

33 C.J. p 754 note 30. 

Evidence held admissible 

(1) Evidence of tin tub containing 
beer, still, and whisky.—Ikener v. 
State. 112 So. 186, 22 Ala.App. 15, 
certiorari denied 112 So. 187, 215 
Ala. 652. 

(2) Testimony of finding syphon 
near fruit jars similar to one In 
which whisky had been purchased. 
—^Hargrove v. U. S., C.C.A.Okl., 25 
P.2d 258. 

(3) Evidence of the finding on or 
near accused’s premises, of mash 
and a common country still.—Canada 
V. State, 275 S.W. 327, 169 Ark. 221. 

19. U.S.—Myers v. U. S., C.C.A.W. 
Va., 49 P.2d 230, certiorari denied 
51 S.Ct. 657, 283 U.S. 866, 75 L. 
Ed. 1470. 

S.D.—State v. Work, 201 N.W. 553, 
47 S,D. 649, 

33 C.J. p 754 note 31, p 760 note 33. 

20. Ala.—McGee v. State, 146 So. 
628, 25 Ala.App. 361—Massey v. 
State, 115 So. 529, 22 Ala.App. 335 
—Mitchell V. State. 115 So. 149, 
22 Ala.App. 300—Thompson v. 
State, 109 So. 657, 21 Ala.App. 498. 

Kan.—State v. Adler, 241 P. 119, 119 
Kan. 757. 

La.—State v. Gani, 102 So. 319, 157 
La. 235. 

Mont.— Corpus Juris cited ia State v. 
Peters, 231 P. 392, 394, 72 Mont. 
12 . 

N.M.—State v. Dascenzo, 226 P, 1099, 
30 N.M. 34. 

Pa.—Commonwealth v. Abel, 84 Pa. 
Super. 102. 

S.C.—State V, Bolin, 146 S.E. 696, 
149 S.C. 84. 

Tex.—Johnson v. State, 138 SW.2d 
98, 139 Tex.Cr. 18—Phariss v. 

State, 131 S.W.2d 965, 137 Tex.Cr. 
469—Burns v. State, 60 S.W.2d 793, 
124 Tex,Cr. 131—Smith v. State, 60 
S.W.2d 768, 124 Tex.Cr, 163—Lov- 
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or manufacturing liquor^i in places other than ac¬ 
cused's house or shop or other than the place of the 
commission of the alleged offense. If the officer 
making the search had a warrant directing him to 
do so, evidence of that fact is admissible ;22 but, as 
discussed in Criminal Law § 657 b, evidence of the 
finding of liquors and appliances has been held 
admissible, even though it was procured by an il¬ 
legal and unauthorized search of accused’s prem¬ 
ises. 

In a prosecution for manufacturing intoxicating 
liquors or having possession of a still, etc., evi¬ 
dence is admissible as to the finding on accused’s 
premises at or about the time of the alleged offense 
of a still and other apparatus, appliances, and ma¬ 
terials usually employed in such manufacture,2 3 and 
in connection therewith of the finding of intoxicat¬ 


ing liquor in his possession or on his premises,24 
or in a car occupied by him and an other.2 5 Hovr 
far back the evidence should go to show accused’s 
ownership of the still is within the discretion of the 
trial court.26' 

(4) Barroom Furniture and Appliances on 
Premises 

Evidence is admissible to show that the premises 
in question were fitted up as a barroom, or contained 
the paraphernalia or implements of liquor selling. 

Evidence is admissible to show, as against ac¬ 
cused, that the premises in question were fitted up 
as a barroom, or contained the paraphernalia or 
implements of liquor selling, such as a bar, beer 
pump, whisky glasses, and the like, as tending to 
show that the place was used for the purpose of 
keeping for sale or selling intoxicating liquors,^^ 


ell V. State, 60 S.W.2d 208, 123 
Tex.Cr. 619—Graham v. State, 55 
S,W.2d 826. 122 Tex.Cr. 416—Clark 
V. State, 35 S.W.2d 420, 117 Tex.Cr. 
153—Gray v. State, 298 S.W. 424, 
107 Tex.Cr. 620—Kelly v. State, 
278 S.W. 449, 102 Tex.Cr. 395— 
Moore v. State, 252 S.W. 168, 94 
Tex.Cr. 546. 

33 C.J, p 754 note 32. 

XiiqtLoz fotmd la ahseace of accused 
and after his arrest 
Tex.—^Harbert y. State, 38 S.W.2d 
585, 118 Tex.Cr. 272. 

Svideace held Inadmissible as to 
finding' liquor 

(1) In a building with which ac¬ 
cused is not shown to have had any 
connection. 

Mo.—State v. Corp, 22 S.W. 2d 774. 
Tex.—Vlha v. State, 67 S.W.2d 876, 
125 Tex.Cr. 271. 

33 C.J. p 754 note 32 [b]. 

(2) On premises a short distance 
from accused's property. In absence 
of evidence showing accused's con¬ 
nection therewith.—Smith v. State. 
114 S.W.2d 878, 134 Tex.Cr. 261. j 

(3) Near back door of accused's 
store.—State v. Frierson, 128 S.B. 
709, 132 S.C. 362. 

21. Ga.—Simmons v. State, 198 S.E. 
816, 68 Ga.App. 413—^Whittemore 
V. State, 136 S.E. 806, 36 Ga.App. 
299. 

Okl.—Findley v. State, 234 P. 227, 
29 OkLCr. 351. 

Pa.—Commonwealth v. Abel, 84 Pa. 
Super. 102. 

Tex.—Beard v. State, 280 S.W. 785, 
103 Tex.Cr. 216—Donahue v. State, 
277 S.W. 657, 102 Tex.Cr. 151. 

22. Tex.—King v. State, 247 S.W. 
858, 93 Tex.Gr, 341. 

Vt.—State V. Costa, 62 A, 38, 78 Vt. 
198. 

23. Ala.—McGilvary v. State, 13 So. 
2d 690, 31 Ala.App. 196—Storment 
V. State, 133 So. 312, 24 Ala.App. 


223—Smith v. State, 126 So. 185. 
23 Ala.App. 405—Hill v. State. 116 
So. 411, 22 Ala.App. 422—Dicker- 
son V. State. Ill So. 190, 21 Ala. 
App. 631—Ratliff v. State, 103 So. 
912, 20 Ala. App. 454, certiorari 

denied Ex parte Ratliff, 103 So. 
914, 212 Ala. 644—Sandlin v. State, 
99 So. 784, 19 Ala.App. 583, cer¬ 
tiorari denied Ex parte Sandlin, 
99 So. 786, 211 Ala. 153. 

Ark.—Clark v. State, 21 S.W.2d 188, 
ISO Ark. 285. 

Tex.—Ramirez v. State, 31 S.W.2d 
1077, 116 Tex.Cr. 274—Stevens v. 
State, 276 S.W. 228, 101 Tex.Cr. 
220—Bates v. State, 271 S.W. 389, 
99 Tex.Cr. 647—Parsons v. State, 
265 S.W. 565, 98 Tex.Cr. 272—^Nich¬ 
ols V. State, 260 S.W. 1050, 97 Tex. 
Cr. 174. 

I 33 C.J. p 764 note 35. 

However, officer’s testimony as to 
finding mash barrel, not shown to be 
different from other kinds of barrels, 
and a still was held incompetent as 
a pure conclusion.—State v. Downs, 
Mo., 12 S.W.2d 444. 

Disposition 

Permitting state witness to testi¬ 
fy he took seized whisky to sheriff’s 
office, and deputy to testify as to 
its disposal, was not error.—^Miller 
V. State, 111 So. 648, 21 Ala.App. 653. 
Quantity of mash found 
In prosecution for unlawfully pos¬ 
sessing still and manufacturing pro¬ 
hibited liquors, admission of testi¬ 
mony as to how much mash was 
found at place of still was not error. 
—^Dunning v. State, 108 So. 82, 21 
Ala. App. 318. 

Possession by accused’s son 
In prosecution for possessing un¬ 
registered still, testimony that ac¬ 
cused’s son was found with sacks of 
sugar, “shorts," and fruit jar lids 
in vicinity of distillery was proper. 
—^Miller v. State, 286 S.W. 949, 171 
Ark. 756. 


24. Ala.—Pulliam v. State, 135 So. 
410, 24 Ala.App. 355—^Wilkerson v. 
State, 129 So. 720, 24 AlaApp. 53. 
reversed on other grounds 129 So. 
722, 221 Ala 453—Smith v. State, 
126 So. 185, 23 AlaApp. 405—Sla- 

j ton V. State, lOD So. 118, 21 Ala. 

I App. 422—Porter v. State, 105 So. 

I 425, 21 AlaApp. 79—Ratliff v. 

! State, 103 So. 912, 20 AlaApp. 454, 
certiorari denied Ex parte Ratliff, 
103 So. 914, 212 Ala 644—Hewitt 

V. State, 102 So. 489, 20 AlaApp. 
379—Parmer v. State, 101 So, 482, 

20 AlaApp. 233, certiorari denied 
Ex parte Parmer, 101 So. 484, 211 
Ala. 613. 

-A.rk.—Ridenour v. State, 43 S,W.2d 
60, 184 Ark. 475—Clark v. State. 

21 S.W.2d 188, 180 Ark. 285. 

Cal.—People v. Huntsman, 281 P. 

100, 101 Cal.App. 7. 

Iowa.—State v. Parentl, 202 N.W. 77, 
200 Iowa 333. 

Ky.—Simmons v. Commonwealth, 
276 S.W. 369, 210 Ky. 33. 

La—State v. Harrell, 104 So. 493, 
158 La. 669. 

Tex.—Ramirez v. State, 31 S.W.2d 
1077, 116 Tex.Cr. 274—White v. 
State, 20 S.W.2d 196, 113 Tex.Cr. 
257—Martini v. State, 280 S.W. 
804, 103 Tex.Cr. 364—Davis v. 

State, 278 S.W. 848, 102 Tex.Cr. 
546—Smith v. State, 265 S.W. 1042, 
98 Tex.Cr. 438—McCoslin v. State, 
266 S.W. 294, 96 Tex.Cr. 175. 

33 C.J. p 764 note 36. 

Discretion of court 
Admissibility of evidence that ac¬ 
cused in liquor prosecution had liq¬ 
uor on person when arrested is with¬ 
in trial court’s discretion.—State v. 
Smythe, 268 P. 133, 148 Wash. 66. 

25. Tex.—McCoslin v. State, 256 S. 

W. 294, 96 Tex.Cr. 176. 

26. Wash.—State v. Scharf, 264 P. 
233, 142 Wash. 636. 

27. Tex.—Hayes v. State, 28 S.W.2d 
666, 115 Tex.Cr. 644— Kin g v. 
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although it has been held that evidence of the con¬ 
dition of the premises at a time subsequent to the 
date of the alleged offense and the finding of the 
indictment is not admissible.28 

c. Weight and Sufficiency 

Possession of intoxicating liquor may be established 
by circumstantial evidence, and a prima facie case of 
ownership and possession may be established in some 
Jurisdictions by proof of the finding of the liquor on the 
premises of the accused. 

Possession of intoxicating liquor may be estab- 
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lished by circumstantial evidence,^^ and may be 
proved without offering the liquor in evidence.^*^ 
Actual physical possession of intoxicating liquor, 
when unexplained, is prima facie evidence of own- 
ership.31 Although it has been held that the mere 
finding of liquor on the premises of accused is not 
of itself sufficient to show possession by accused,^^ 
there is authority to the effect that the finding of 
liquor on the premises of accused is prima facie 
evidence that he was the ower and possessor of 
the liquor,32 but such evidence is rebuttable,^^ and 
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state, 282 S.W. 220. 103 Tex.Cr. 
679. 

33 C.J. p 755 note 37. 

28. Kan.—Topeka v. Chesney, 71 P. 
843, 66 Kan. 480. 

29. Ala.—^Wnison v. State, 166 So. 
715, 27 Ala.App. 38, certiorari de¬ 
nied 166 So. 716, 232 Ala. 50. 

Fla.—Reynolds v. State, 111 So. 285, 
92 Fla. 1628. 

La.—State v. Leonard, 110 So. 557. 
1C2 La. 357. 

Ohio.—Kane v. State, 177 N.E. 650, 
39 Ohio App. 456. 

Or.—State v. Drury, 252 P. 967, 120 
Or. 546. 

33 C.J. p 762 note 61. 

trnlawful and conscious possession 
of intoxicating liquor may be shown 
by circumstantial evidence.—State v. 
Glasburn, 241 P. 846, 116 Or. 451. 
Evidence held sufficient 

(1) To show liquor was In pos¬ 
session of accused. 

U.S.—Horowitz v. U. S., C.O.A.R.I., 
10 P.2d 286. 

Ala.—Oliver v. State, 21 So.2d 704. 
Ga.—Sims v. State, 2 S.E.2d 716, 
60 Ga.App. 32—Perry v. State, 187 
S.E. 895, 54 Ga.App. 410—George 

V. State, 140 S.E. 903, 37 Ga.App. 
613. 

Ind.—Speybroeck v. State, 166 N.E, 
817, 200 Ind. 69. 

Iowa.—State v. Bruns, 232 N.W. 684, 
211 Iowa 826. 

Ky,—Burton v. Commonwealth, 120 
S.W.2d 213, 274 Ky. 655. 

Mo.—State v, Lunfrunk, App„ 279 S. 

W. 733. 

N.C.—State v. Epps, 197 S.E. 680, 213 
N.C. 709. 

N.D.—State v. Chambers, 280 N.W, 
196, 68 N.D. 410, appeal dismissed 
Chambers v. State of North Da¬ 
kota, 69 S.Ct. 688, 306 U.S. 666, 
83 L.Ed. 1061—State v. Gates, 204 
N.W. 350, 62 N.D. 659. 

Pa.—Commonwealth v. Martin, 98 
Pa. Super. 13. 

Tex.—^Kimbrough v. State, 61 S.W. 
2d 110, 124 Tex.Cr. 191—McCarty 
V. State, 67 S.W.2d 114, 123 Tex.Cr. 
34. 

Vt.—State V. Dropolski, 136 A. 835, 
100 Vt. 259. 

Wash.—State v. Gohn; 296 P. 826, 
161 Wash. 177. 

Wis.—Watson v. State, 217 N.W. 653, 

48 C.J.S.-35 


195 Wis. 166—Carver v. State. 208 
N.W, 874, 190 Wis. 224—Winkler 

V, State, 199 N.W. 457, 184 Wis. 
383. 

33 C.J. p 762 note 67 [c]. 

(2) To show possession and con¬ 
trol of the whisky to be in accused. 
Ga.—Ridley v. State, 19 S.E.2d 61, 

66 Ga.App. 658. 

Iowa.—State v. Matthes, 230 N.W. 
522, 210 Iowa 178. 

Tex.—Welker v. State, 23 S.W.2d 388, 
144 Tex.Cr. 387. 

(3) To authorize finding that ac¬ 
cused owned nontaxed whisky.— 
Howell V. State, 20 S.E.2d 89, 67 
Ga.App. 299. 

Evidence held insufficient 

To show that liquor was in pos¬ 
session of accused. 

U.S.—Huth V. U. S., C.C.A.Ky., 295 
F. 35. 

Ill.—People V. Knash, 256 Ill.App. 
422. 

Mo,—State v. Roten, App., 266 S.W. 
994, 

Ohio.—Glowaski v. State, 153 N.E. 

157, 20 Ohio App. 112. 

Tex.—Young v. State, 10 S.W. 2d 
1008, 111 Tex.Cr. 17—Heeter v. 

State, 281 S.W. 665, 103 Tex.Cr. 
399 

Wis.—State v. Jicha, 208 N.W. 479, 
189 Wis, 620. 

33 C.J. p 762 note 57 [d]. 

30. Minn.—State v. Tworuk, 214 N. 

W. 778, 172 Minn. 130. 

Vt.—State V. O’Brien. 170 A. 98, 106 
Vt. 97. 

31. U.S.—Melby v. U. S., C.C.A. 
Wash,, 28 F.2d 613. 

32. U.S.—Huth V. U. S., C.C.A.Ky., 
296 F. 35. 

Ill.—People V. Knash, 256 Ill.App. 
422—People v. Foster, 250 Ill.App. 
520. 

Sufficiency to connect accused with 
commission of offense see supra § 
360 c (1). 

Sufficiency to show knowledge see 
supra § 363 d (1). 

33. Mich.—People v. Burbank, 208 
N.W. 687, 234 Mich. 600. 

Miss.—^Williamson v. State, 4 So.2d 
220, 191 Miss. 643. 

Mo.—State v. Griflin, App., 45 S.W.2d 
83—State v. Chambers, App., 286 
S.W. 744—State v. Eddington, 
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App., 286 S.W. 143—State v. Kurtz, 
App., 286 S.W. 135. 

Pa.—Commonwealth v. Croce, 89 Pa. 
Super. 249—Commonwealth v. Fe- 
dulla, 89 Pa.Super. 244—Common¬ 
wealth V. Dombkowski, 86 Pa.Su- 
per. 468. 

Presumptions as to ownership and 
possession see supra subdivision 
a of this section. 

Conscious substantial possession 
Finding of liquor in vehicle own¬ 
ed and controlled by accused is suf¬ 
ficient prima facie evidence to es¬ 
tablish conscious substantial pos¬ 
session of liquor In public place.— 
State V. Salte, 223 N.W. 733, 54 S.D. 
536. 

trnlawful possession 

(1) Under statute possession of 
intoxicating liquor constituted prima 
facie evidence of unlawful posses¬ 
sion.—Hoch V. State, 225 N.W. 191. 
199 Wis. 63—State v. Kriegbaum, 215 
N.W. 896, 194 Wis. 229—Williams v. 
State, 212 N.W. 631, 192 Wis. 347— 
Nelson v. State, 203 N.W. 343, 186 
Wis. 648—Bombinski v. State, 197 
N.W. 715, 183 Wis. 351—33 C.J. 
p 762 note 60 [a] (1), (2). 

(2) But the fact that the liquor 
was there is subject to explanation. 
—Schwartz v. State, 212 N.W, 664. 
192 Wis. 414. 

lu New Sampshire 

(1) Under L.1919 c 99 § 4, amend¬ 
ing D.1917 c 147 § 20, declaring pos¬ 
session of intoxicating liquor prima 
facie evidence of a violation of law, 
it was held that to render such pri¬ 
ma facie evidence conclusive it must 
be found that the person having pos¬ 
session of the liquor acted unlaw¬ 
fully In acquiring possession of it, 
—State V. Desmarais, 123 A, 682. 
81 N.H. 199. 

(2) The possession of intoxicating 
liquors, which was constituted pri¬ 
ma facie evidence of violation of the 
statute, was neither expressly nor 
impliedly made to depend on own¬ 
ership or control of the premises 
where the liquor was found.—State 
v. Johnson, 123 A. 825. 81 N.H, 242. 

34. Ga.—^Dardarian v. State, 190 S, 
E. 48, 65 Ga,App. 286. 

Evidence held insufficient 

(1) To rehut presumption that ac- 
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the rule will not be extended so as to include a 
shanty boat tied to accused’s abandoned steamboat 
floating on a river.35 Proof of intoxication does 
not of itself establish possession of intoxicating liq- 
uor.56 

§ 367. - Ownership, Proprietorship, or 

Possession of House or Place 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

In a prosecution for a violation of the intoxicating 
liquor laws, a deed does not necessarily raise the pre¬ 
sumption of ownership of a house or place in the gran¬ 
tee; and the lessor cf a portion of the premises is not 
presumed to have possession of other portions. The 
burden of proving the possession of the accused is on 
the state. 

A deed of the premises from accused to his wife 
will not raise the presumption that she is the pro¬ 
prietor of the business, where it appears that he 
and his family live on the premises and that he con¬ 
ducts the business.37 Accused, although he has 
leased a portion of the premises, is not presumed 
to have possession of other portions where the liq¬ 
uor was found.2^ Where such possession is an 
essential element of the state’s case, the burden is 
on the state to prove that the place where liquor 
was found was in the possession of accused or un¬ 
der his control.3^ 


b. Admissibility 

In a prosecution for a violation of the intoxicating- 
liquor laws, ownership or possession of a house or place 
may be proved by competent evidence such as the di¬ 
rect testimony of witnesses, the admissions of the ac¬ 
cused, and evidence tending to connect the accused or 
another with the place as the proprietor thereof. 

In prosecutions of this character, competent evi^ 
dence tending to prove the fact of ownership or 
possession of a house or place is admissible,^® the 
evidence admissible including the direct testimony 
of witnesses,^^ the admissions of accused,^^ and 
evidence tending to connect him with the place as 
the proprietor thcreof,^^ such as evidence that a 
license was issued in his name,^^ that the prem¬ 
ises bore a sign containing his name as proprie¬ 
tor,^^ that he kept and used the key of the house,^® 
that he lived on the premises,^ that he was behind 
the counter disbursing beer to customers,^^ that he 
made application for gas to be used on the premis¬ 
es,that he offered or promised to pay for lighting 
in the house or place,^® that he constantly frequent¬ 
ed the premises,® 1 that personal property which be¬ 
longed to him was found there,and that goods 
were shipped and delivered to him at the place.®^ 
The evidence offered may be competent and rele¬ 
vant, although it is not strictly confined to the time 
or period of time in question.®^ 

Accused may introduce evidence that he sold, 
leased, or transferred the property to a third person 
prior to the sale or transaction in question,®® but, 


cused was the owner and possessor 
of unstamped whisky found in his 
home.—Morgan v. State, 8 S.E,2d 
694, 62 Ga,App. 493. 

(2) To rebut presumption that 
whisky found in house belonged to 
husband rather than to wife.—Dailey 
V. State, 169 S.E. 678, 47 Ga.App. 
57. 

35. Mo.—State v. Kurtz, App., 286 
S.W. 135. 

38. Mo.—State v. Nelson, App., 21 
S.W.2d 190—State v. Compton, 
App., 297 S.W. 413—State v. Mack¬ 
ey, App., 267 S.W. 5. 

37. Iowa.—State v. Neeson, 64 N.W. 
409, 101 Iowa 733. 

38. N.C.—State v. Poster, 146 S.E. 
69, 196 N.C. 431. 

39. Okl.—Hill V. State, 137 P.2d 
261, 76 Okl.Cr. 371. 

40. XJ.S.—Goode v. U. S., C.C.A.Mo., 
68 F.2d 105. 

Cal.—People v. Huntsman, 281 P. 

100, 101 CaLApp. 7. 

Colo.—Conferti v. People, 247 P. 
1066, 79 Colo. 666. 

Mo.—Corpus Juris cited in State v. 
Clark, 288 S.W. 77, 79, 221 Mo.App. 
893. 

33 C.J. p 781 note 50. 


41. Mich.—People v. Boos, 120 N. i 

W. 11, 165 Mich. 407. | 

33 C.J. p 781 note 61. 

42. Cal.—People v. Huntsman, 281 
P. 100, 101 CaLApp. 7. 

Mo.—Corpus Juris cited in State v. 
Clark, 288 S.W. 77, 79, 221 Mo.App. 
893—Corpus Juris cited in State 
V. Moon, 283 S.W. 468, 471, 221 Mo, 
App. 692. 

33 C.J. p 782 note 62. 

43. Okl.—Nichols v. State, 135 P.2d 
352, 76 OkLCr. 178. 

44. Colo.—Lewin v. People, 116 P. 
1132, 61 Colo. 137. 

Admissibility of evidence as to li¬ 
cense see supra § 364 b. 

Internal revenue license generally 
see supra § 365. 

45- Mass.—Commonwealth v. Sis¬ 
son, 126 Mass. 48. 

33 C.J. p 782 note 63. 

48. Mass.—Commonwealth v. dy¬ 
nes, 22 N.E. 436, 150 Mass. 71— 
Commonwealth v. Merriam, 19 N. 
E. 405, 148 Mass. 425. 

47. Ala.—^Hopkins v. State, 93 So. 
40, 18 Ala.App. 423, 
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48. Ala.—Jennett v. State, 168 So. 
224, 27 Ala.App. 174. 

49. Cal.—^People v. Huntsman, 28'! 
P. 100, 101 CaLApp. 7. 

Kan.—State v. Schaeffer, 86 P. 477, 
74 Kan. 390. 

50. Tex,—^Williams v. State, 120 S. 
W. 882, 66 Tex.Cr. 496. 

51. Mass.—C ommonwealth v. 
Hughes, 42 N.E. 121, 165 Mass. 7. 

33 C.J. p 782 note 58. 

52. Colo.—Conferti v. People, 247 P. 
1065, 79 Colo. 666. 

Wash.—State v. Nelson, 251 P. 118, 
141 Wash. 222. 

53. Mich.—People v. Moore, 118 N. 
W. 742, 165 Mich. 107. 

54. Colo.—Conferti v. People, 247 
P. 1066, 79 Colo. 666. 

Mo.—Corpus Juris cited in State v. 
Clark, 288 S.W. 77, 79, 221 Mo.App. 
893—Corpus Juris cited in State 

V. Moon, 283 S.W. 468, 471, 221 
Mo.App. 692. 

H.I.—State V. Germain, 132 A 734, 
47 R.I. 269. 

S3 C.J, p 782 note 63, 

55. Tex.—Schwulst v. State, 108 S. 

W. 698, 52 Tex. 426. 
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where he contends that he has sold or leased the 
premises, evidence in rebuttal thereof is admissi¬ 
ble,a lease or sublease of the premises by ac¬ 
cused to a third person not being conclusive in his 
favor, where it appears or is shown to be a mere 
sham, evasion, or subterfuge.57 The owner of the 
property may testify in behalf of accused that he 
had rented the premises to a person other than ac¬ 
cused, and that such tenant was in possession at 
the time of the raid on it.^S Accused cannot show 
that a third person, claimed by him to be the pro¬ 
prietor of the place where the liquor was sold, at¬ 
tempted to employ another as bartender and 
evidence that a warrant was served on a third per¬ 
son, on a charge of keeping liquor in the same 
place several days before the present complaint is 
not competent as to ownership.^® 

c. Weight and Sufficiency 

Where the accused's ownership, proprietorship, or 
possession of a certain house or place must be proved 
In a prosecution for a violation of the intoxicating liq¬ 
uor laws, there must be sufficient evidence of such fact. 

Where it is necessary to prove that accused was 
the owner, proprietor, manager, or keeper of a cer¬ 
tain house, place, or premises, or that he was in 
control or possession thereof, there must be suffi¬ 
cient evidence of such fact;®i but in proving own¬ 
ership it is not necessary to inquire into the legal 
title,®2 it being sufficient to prove that the property 
was in the possession of accused and under his care, 
management, and control,A liquor tax certificate 
is high character of proof of proprietorship where 
it is required by statute to be backed by record ev¬ 
idence showing who is the owner and who is in 


control of the place but the fact that a license 
is in the name of accused is not conclusive.®® 

§ 368. -Place of Offense 

Weight and sufficiency of evidence as to place 
of commission of the offense in a prosecution for 
violation of liquor laws is discussed in Criminal 
Law § 914 a. 

Examine Pocket Parts for later cases. 

§ 369. - Place of the Drinking 

Examine Pocket Parts for later cases. 

§ 370. - Time of Offense 

The burden of proof as to the time when the 
offense was committed is considered in Criminal 
Law § 559, and the weight and sufficiency of evi¬ 
dence to show time of offense, in Criminal Law § 
915. 

Examine Pocket Parts for later cases. 

§ 371. -Properties and Kind of Liquor 

a. Presumptions 

b. Burden of proof 

c. Admissibility 

d. Weight and sufficiency 

a. Presumptions 

Various presumptions as to properties and kind of 
liquor are indulged in prosecutions for violations of the 
intoxicating liquor law. 

In prosecutions for violations of the liquor law, 
it has been held that it may be presumed that cer¬ 
tain kinds of liquor are or are not intoxicating;®® 


56. Mass.—C ommonwealth v. 
Hughes. 42 N.E. 121, 165 Mass. 7, 

33 C.J. p 782 note 65. 

57. Ky.—^Urban v. Commonwealth, 
245 S.W. 852, 196 Ky. 775. 

58. Ala.—Samples v. State, 182 So. 
95, 28 Ala.App. 248. 

59. Kan.—State v. Bane, 42 P. 376, 
1 Kan.App. 537. 

80. Mass.—C ommonwealth v. 
Brown, 136 Mass. 171. 

81. Colo.—Lewin v. People, 116 P. 
1132, 51 Colo. 137. 

Evidence held sufficient 

(1) To show that accused was 
owner of premises.—State v. Ka- 
muda, 129 A. 306, 98 Vt. 466. 

(2) To show that accused was 
jointly interested in place.—^West v. 
State, 8 S.W.2d 119, 1*10 Tex.Cr. 290. 

(3) To warrant finding that accus¬ 
ed had possession of automobile in 
which whisky was found.—Wadkins 
V. State, 109 So. 844, 21 Ala.App. 519, 


certiorari denied 109 So. 845, 215 Ala. 
106. 

(4) To show other matters.—Hub¬ 
bard V. State, 251 S.W. 1054, 94 A. 
480—33 C,J. p 781 note 47 [a]. 
Evidence held insufficient 
Ga.—^Alexander v. State, 102 S.E. 

878, 25 Ga.App. 176. 

33 C.J. p 781 note 47 [b]. 

62. Tex,—^Hubbard v. State, 251 S. 
W. 1054, 94 TexCr. 480. 

W.Va,—State v. Rodgers, 93 S.E. 757, 
80 W.Va, 680. 

63. Tex.—^Hubbard v. State, 251 S. 
W. 1054, 94 Tex.Cr. 480. 

W.Va.—State v. Rodgers, 93 S.E. 757. 
80 W.Va. 680. 

64. N.Y.—People v. Kohn, 125 N.T. 
S, 966, 141 App.Div. 143, 25 N.T.Cr. 
187. 

65. Colo.—Lew’in v. People, 116 P. 
1132, 51 Colo. 137. 

Evidence held sufficient 

To dispel presumption of accused’s 
ownership or control of the place 
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from license issued to him.—State 
V. Jukich. 239 P. 207, 135 Wash. 682. 

66. Ky.—Gourley v. Commonwealth, 
131 S.W. 34, 140 Ky. 221, 48 L.R.A.. 
N.S., 315. 

33 C.J. p 743 note 88. 

Judicial notice as to intoxicating 
quality of liquor see Criminal Law 
§ 537. 

Itignors presumed to be intoxicating 

(1) Beer.—Palmisano v. U. S. 
Brewing Co., C.C.A.Kan., 131 P.2d 
272—33 C.J. p 743 note 88 [a] (2). 

(2) Whisky. 

Colo.—Rhodes v. People, 237 P. 1114, 
78 Colo. 3. 

Pla.—Smith v. State, 119 So. 145, 96 
Fla. 663, followed in Ballard v. 
State, 119 So. 146, 96 Pla, 566. 
Ga.—Suits V. State, 18 S.B.2d 569, 
66 Ga.App. 588—^Dunn v. State, 123 
S.E. 905, 32 Ga.App. 491. 

33 C.J. p 743 note 88 [a] (10). 

(3) Other liquors.—Hoskins v. 
Commonwealth, 188 S.W. 348, 171 
Ky. 204—33 C.J. p 743 note 88 [a]. 
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and under some statutes it is presumed that a liquid 
poured out during a search was intoxicating.®^ 
Liquor which was intoxicating after dilution may 
be assumed to have been at least equally intoxicat¬ 
ing before dilution.®® Possession of liquor of for¬ 
bidden alcoholic content does not warrant the con¬ 
clusion that liquor sold on the preceding day was 
of like alcoholic content.®® 

Liquor called for and delivered and paid for as 
a particular kind of liquor is presumed to be that 
kind of liquor,70 ^ 

b. Burden of Proof 

The burden is on the state to prove that the liquor 
in question was of a prohibited kind, intoxicating, or 
of forbidden alcoholic content, unless It Is of a kind 
presumed, or judicially known or declared by statute, 
to be Intoxicating. 

The burden rests on the state to prove beyond 
a reasonable doubt that the liquor in question was 
of the kind designated as prohibited*^^ or was in¬ 
toxicating,*^2 or of forbidden alcoholic content,*^® 
unless it is a kind of liquor that is presumed to be 
intoxicating,*^^ or is judicially noticed as being in¬ 
toxicating, *7® or unless it is one of an enumerated 


class of liquors which are declared by statute, as 
a matter of law, to be intoxicating,*^® and under 
such a statute such liquors cannot be proved to be 
nonintoxicating.*^*7 If the liquor is shown to be of 
a kind that is judicially known or presumed to be 
intoxicating, or declared by statute to be so, the 
burden is on accused to show it to be nonintoxicat¬ 
ing,*^® or that it vvas not one of the kind enumerat¬ 
ed in the statute.*^® 

c. Admissibility 

(1) Kind 

(2) Intoxicating properties and potabil¬ 

ity 

(1) Kind 

Evidence tending to show that the liquor In ques¬ 
tion wa$ or was not of a particular kind Is admissible. 

Evidence which tends to show the character of 
liquids involved in the case is admissible.®® For 
the purpose of proving the particular kind of liquor 
which was sold, it is proper to admit the direct tes- 
timony of a witness, who need not be an expert or 
a chemist, that it was whisky, or other named liq¬ 
uor, as the case may be,that it looked,®® smelled,®^ 


Conclusive presumption 
Statute was held to create con¬ 
clusive presumption that liquor con¬ 
taining alcohol In proportion speci¬ 
fied was intoxicating.—^Ver Wilst v. 
State, 161 N.B. 249, 200 Ind. 30. 
Increase in alcoholic content 

In absence of evidence that beer 
was undergoing fermentation when 
seized, there is no presumption of 
increase in its alcoholic content 
when subsequently analyzed.—Stan- 
ka V. State, 273 P. 279, 41 Okl.Cr. 
348—Bambo v. State, 259 P. 602, 38 
Okl.Cr. 192. 

67. Iowa.—State v. Barton, 210 N. 
W. 561, 202 Iowa 530. 

S.D.—State v. Kramer, 206 N.W. 468, 
49 S.D. 56. 

IGawfnl search 

Statute making fluids destroyed 
during search prima facie Intoxi¬ 
cating liquor applies only during 
lawful search.—Speybroeck v. State, 
155 N.E. 817, 200 Ind. 69. 

68. B.S.—Jones v. U. S., C.C.A.Okl.. 
18 F.2d 673. 

69. XJ.S.—Keen v. U. S., C.C.A.MO., 
11 F.2d 260. 

7a Ga.—Suits V. State, 18 S.E.2d 
569, 66 Ga.App. 688—Dunn v. 

State, 123 S.E. 906, 32 Ga.App. 491. 
Tex.—Bouldin v. State, 168 S.W.2d 
868, 146 Tex.Cr. 413—Thompson v. 
State, 28 S.W,2d 161, 116 Tex.Cr. 
519. 

33 C.J. p 743 note 91, p 774 note 96 
[a]. 


71. Ala.—Benton v. State, 136 So. 
428, 24 Ala.App. 441. 

Ark.—McCoy v. State, 9 S.W.2d 241, 
177 Ark. 1053. 

Mo.—State v. Shields, 68 S.W.2d 297, 
332 Mo. 280—State v. Kroeger, 13 
S.W.2d 1067, 321 Mo. 1063. 

N.Y.—People v. Rende, 33 N.T,S.2d 
791. 

Tex.—Jackson v. State, 6 S.'W.2d 989, 
109 Tex.Cr. 627. 

72. U.S.—U. S. V. Brunett, D.O:Mo., 
53 F.2d 219—U. S. v. Hill, D.C.Md., 
1 P.2d 954. 

Tex.—^Walker v. State, 51 S.'W'.2d 
721, 121 Tex,Cr. 237—Harbor v. 
State, 31 S.W.2d 650, 116 Tex.Cr. 
306—Henson v. State, 280 S.W. 
592, 103 Tex.Cr. 123—Kyle v. State, 
270 S.W. 1020, 99 Tex.Cr. 554. 

33 C.J, p 745 note 33. 

73. Ala.—Williams v. State, 6 So.2d 
525, 30 Ala.App. 395—^Abernathy 
V. State, 165 So. 787, 27 Ala.App. 
74—^Anderson v. State, 101 So. 162, 
20 Ala.App. 154. 

Okl.—Crouse v. State, 263 P. 681, 39 
Okl.Cr. 127. 

Tex.—Pain v. State, 115 S.W.2d 638, 
134 Tex,Cr. 387. 

74. W.Va.—State v. Hensley, 103 S. 
E. 204, 86 W.Ya. 434. 

75. N.D.—State v. Currie, 80 N»W. 
475, 8 N.D. 646. 

7a N.D.—State v. Schuck, 201 N.W. 

342, 61 N.D. 875. 

33 C.J. p 746 note 35. 

77- Mass.—Commonwealth v. Bub- 
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ser, 14 Gray 83—Commonwealth v. 
Anthes, 12 Gray 29. 

78. N.D.—State v. Currie, 80 N.W. 
475, 8 N.D. 545. 

33 C.J. p 746 note 40. 

79. Pa.—^U. S. V. Pittsburgh Brew¬ 
ing Co., 28 Pa.Dist. 611. 

89. Vt.—State v. Watson, 134 A. 
585, 99 Vt. 473. 

81. Ala.—Copeland v. State, 173 So. 

407, 27 Ala.App. 405—Sharp v. 

State, 118 So. 238, 22 Ala.App. 562. 
certiorari denied 118 So. '239, 218 
Ala. 168—Catrett v. State, 97 So. 
124, 19 Ala.App. 311. 

Minn.—State v. Ruddy, 200 N.W. 631. 
160 Minn. 435. 

Mo.—Corpus Juris cited iu State v. 
Bunch, 62 S.W.2d 439, 441, 383 
Mo. 20. 

N.M.—State v. Cranflll, 282 P. 8l9, 
•34 N.M. 449. 

Tex.—Clark v. State, 36 S.W. 2d 420, 
117 Tex.Cr. 153. 

33 O.J. p 773 note 92. 

Opinion evidence as to kind of liquor 
generally see Criminal Law § 865. 

82. Tex.—^Whitten v. State, 252 S. 
W. 526, 95 Tex.Cr. 42. 

33 C.J. p 774 note 93. 

83. La.—State v. Prophet, 102 So. 
668, 157 La. 650. 

Mich.—^People v. Savage, 195 N.W. 
•669, 225 Mich. 84. 

Mo.—Corpus Juris cited lu State v. 
Bunch, 62 S.W.2d 439, 441, 333 Mo. 
20 . 

Neb.—Johnson v. State, 196 N.W. 
898, 111 Neb. 645. 
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or tasted^^ like whisky, beer, or other named liq¬ 
uor, or that the witness called for the particular 
kind of liquor alleged to have been sold, and re¬ 
ceived liquor purporting to be of that kind, not¬ 
withstanding accused sold it under a different name, 
or swears that it was of a different kind,S6 as to 
which he may be contradicted by any pertinent evi- 
dence.S*^ Where accused takes the stand, he may 
be cross-examined as to his possession of whisky 
of the brand claimed to have been sold by him.^^ 
On the other hand, accused is entitled to introduce 
evidence to show that a beverage of a certain name 
kept or sold by him did not taste like beer,89 or 
was not a malt liquor,^^ as well as evidence of his 
lack of knowledge and belief that the liquor sold by 
him was vinous liquor.^l Testimony as to the pay¬ 
ment of the price to accused is relevant as evidence 
of the nature of the liquor.^^ Mere self-serving 
testimony that an accused charged with transporting 
moonshine had wine in his possession a few days 
before the alleged transportation is inadmissible to 
show that the liquor transported was wine.93 Evi¬ 
dence that part of the liquor taken from accused had 
been given to sick people is properly admitted.®^ 

It is permissible to introduce in evidence a bottle 
containing liquor,^^ provided it is properly identi¬ 
fied as the liquor purchased from accused.^® Also 
stamps, tags, labels, or other markings on bottles. 


kegs, barrels, or other receptacles of liquors kept 
or sold by accused or found in his place of business 
may be admissible for the purpose of determining 
the kind of liquor contained in such receptacles.®'^ 
Likewise, freight bills, receipts, or records, desig¬ 
nating the contents of certain shipments as a named 
kind of liquor, are admissible where the connection 
of accused therewith is shown.®^ A note found on 
the top of beer and characterizing it as such is not 
admissible, however, in the absence of proof of ac¬ 
cused’s handwriting or his connection with the 
note.®® It has been held that the state may intro¬ 
duce evidence showing the difference betw^een the 
bottles in the possession of accused and the stand¬ 
ard form of bottle used for medicinal Jamaica gin¬ 
ger but it has also been held not error to exclude 
evidence offered by accused to show the dissimilari¬ 
ty between the bottle possessed by him and a beer 
bottle. 2 

(2) Intoxicating Properties and Potability 

Where such matters are in Issue, the parties are 
entitled to introduce any competent evidence tending 
to show that the liquor In question was or was not in¬ 
toxicating and fit for beverage purposes, including evi¬ 
dence as to the effects of use of the liquor or the re¬ 
sults of a chemical analysis. 

The state is entitled to introduce any competent 
evidence tending to show that the liquor in question 
was intoxicating^ and tending to show that the 


S.D.—state v. Turner, 221 N.W. '253, 
65 S.D. 528—Corpus Juris cited in 
State V. Turner, 221 N.W. 251, 252, 
53 S.D. 523. 

83 C.J. p 774 note 94. 

Immaterial evidence 

Whether near beer and lager beer 
would produce same breath odor was 
immaterial, where witness had stat¬ 
ed merely that he smelled liquor.— 
State V. Jackson, 144 A. 193, 101 Vt. 
416. 

84, Mich.—People v. Savage, 195 N. 

W. 669, 22-5 Mich. 84. 

Mo.—Corpus Juris cited in State v. 
Bunch, 62 S.W.2d 439, 441, 333 Mo. 
20 . 

S.D.--State v. Turner, 221 N.W. 253, 
63 S.D. 628—Corpus Juris cited in 
State V. Turner, 221 N.W. 261, 252, 
53 S.D. 523. 

Tex.—Odom v. State, 16 S.W.2d 816, 
112 Tex.Cr. 299—Wimberley v. 
State, 260 S.W. 1056, 97 Tex.€r. 
316. 

33 C.J. p 774 note 95. 

Similarity to liquor previously made 
by accused 

Testimony that liquor found by 
officers had distinctive flavor identi¬ 
cal with liquor previously manufac¬ 
tured by one of the persons accused 
was admissible.—^Nielson v. U. S., C. 
C.A.Wash., 24 F.2d 802. 


85. Ind.—Taylor v. State, 16 N.B. 
183, 113 Ind. 471. 

33 C.J. p 774 note 96. 

86. Tex,—Sparks v. State, Or., 45 S. 
W. 493. 

33 O.J. p 774 note 97. 

87. Tex.—Sparks v. State, supra. 

33 C.J. p 774 note 98 [a]. 

88. Tex.—^Myers v. State, 118 S.W. 
1032, 56 Tex.Or. 222. 

89. Tex.—^Porter v. State, Or., 86 S. 
W. 1014. 

90. Ala.—^Daniel v. State, 43 So. 22, 
149 Ala, 44. 

33 C.J. p 774 note 2. 

91. Del,—State v. Coverdale, 77 A. 
754, 24 Del. 665. 

Admissibility of evidence of ac¬ 
cused’s knowledge and intent gen¬ 
erally see supra § 363 c. 

98. S.D.—State v. Turner, 221 N.W. 
253, 53 S.D. 628—State v. Turner, 
221 N.W. 251, 63 S.D. 623. 

Wis.—Carver v. State, 208 N.W, 874, 

I 190 Wis. 234. 

33 C.J. p 774 note 98 ta], 

93. Mo.—State v. Wheeler, *2 S.W. 
2d 777, 318 Mo. 1173. 

94. Tex.-—Flatt v. State, 14 S.W.2d 
27*8, 111 Tex.Cr. 482. 

95. Md.—(Corpus Juris cited in 
Jones V. State, 40 A.2d 230, 231. 

33 0,J. p 774 note 4. 

549 


96. Md.— Corpus Juris cited in 
Jones V. State, 40 A.2d 230, 231. 

Tex.—Hollar v. State, Cr., 73 S.W. 
961. 

33 C.J. p 774 note 5. 

Evidence of identity held admissible 
Tex.—^Arnold v. State, 10 S.W.2d 102, 
111 Tex.Cr. 106. 

33 C.J. p 774 note 6 [aj. 

97. Tex.—Ramsey v. State, 104 S. 
W.2d 858, 132 Tex.Cr. 411—Inness 

V. State, 288 S.W. 1084, 105 Tex.Cr. 
401. 

33 C.J. p 774 note 6. 

98. N.D.—State v. Dahlquist, 115 N. 

W. 81, 17 N.D. 40. 

Tex.—Thompson v. State, Cr., 97 S. 
W. 316. 

99. Ala.—^Ex parte Edmunds, 83 So. 
93, 203 Ala. 349. 

1. Vt.—State V. Krinski, 62 A. 37, 7-8 
Vt. 162. 

2. Ala.—Patterson v. State, 88 So. 
•360, 18 Ala.App. 55. 

33 C.J. P 774 note 12. 

3. Cal.—^People v. Sinicrope, 288 P. 
61, 109 CaLApp. (Supp.) 757. 

Idaho.—State v. McLaughlin, 246 P. 
77, 42 Idaho 219. 

Minn.—State v. Ruddy, 200 N.W. 631, 
160 Minn. 435. 

N.M.—State v. Cranflll, 282 P. i819, 
34 N.M. 449. 
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liquor in question was used as a beverage^ 
or sold for such purpose and accused is likewise 
entitled to introduce any evidence tending to show 
that the liquid in question was not intoxicating,® 
or was a medicine,^ or was not capable of use as 
a beverage,® or that its intoxicating quality was due 
to additions thereto by the purchasers after the 
sale.® Such testimony will not be admissible unless 
it is clearly established that the witness speaks of 
a liquor proved or admitted to be identical with 
that sold by accused and the evidence received 
should not be allowed to include that which is in¬ 
competent, irrelevant,^2 or immaterial,^® such as 
evidence relating to the intoxicating properties of 
liquors or liquids not shown to be of the same sort 
or variety as the liquor or liquid in question,^^ or 
evidence of general reputation of the use of bitters 
for the purpose of producing intoxication,!^ or evi¬ 
dence as to whether bitters can be used for beverage 
purposes,!® or as to various uses of Jamaica ginger 
for medicinal and household purposes,!^ or evidence 


as to whether a “reasonable person*^ would drink a 
certain mixture as a beverage.!® 

In some,!® but not other,jurisdictions accused 
may introduce evidence of his understanding or be¬ 
lief that the liquor in question was not intoxicating, 
or of his lack of knowledge that it was, and, in re¬ 
buttal of such evidence, the state may introduce ev¬ 
idence of his knowledge of the intoxicating proper¬ 
ties of the liquor;®! but evidence of matters oc¬ 
curring after the sale or act in question is not ad¬ 
missible on the issue of his belief,®® Tn a jurisdic¬ 
tion where the term “intoxicating liquor’’ is defined 
by statute, it is proper to refuse to permit a witness 
to testify as to the meaning of the term.®® 

Effects of use. Provided they speak of liquor 
identical with that which accused is charged with 
selling,®4 the testimony of witnesses that they drank 
liquor possessed, sold, or given away by accused and 
became intoxicated in consequence, or that it pro¬ 
duced symptoms of alcoholic intoxication in them, 
is competent.®® Also, for the purpose of proving 


S.D.—state v. Turner, 221 N.W. 253,1 
63 S.D. 528—Corpus Juris cited in 
State V. Turner, 221 N.W. 251, 252, 
53 S.D. 523. 

Tex.—Tubbs v. State, 60 S.W.2d '220, 
124 Tex.Cr. 65. 

‘33 C.J. p 775 note 18. 

Opinion evidence as to intoxicating 
qualities of liquors generally see 
Criminal Law § 865. 
l*estimouy that beer contained al¬ 
cohol was material and relevant in 
prosecution for manufacturing whis¬ 
ky out of beer.—Roberts v. State, 114 
So. 890, 22 Ala.App. 178, certiorari | 
denied 114 So. 891, 217 Ala. 375. 

Testimony of detective that beer 
purchased had sufficient alcoholic 
content to produce intoxication was 
admissible.—State v. Thomas, 119 
So. 401, 167 La. 386. 

4. Ark.—Leslie v. State, 245 S.W. 
318, 155 Ark. 526. 

Mass.—Commonwealth v. Lanides, 
131 N.E. 302, 239 Mass. 103. 
Evidence held admissible 

(1) Evidence that Intoxicating 
elixir was used as beverage by local 
drunkard, and that empty bottles 
were found scattered over communi¬ 
ty.—State V. Wheat, 292 P. 792, 131 
Kan. 562. 

(2) Testimony of finding in 
woods, quarter mile from accused's 
home, empty bottles of vanilla ex¬ 
tract, it being also shown that ac¬ 
cused was exclusive agent selling 
that brand of extract in county.— 
Honaker v. State, 265 S.W. 353, 166 
Ark. 97. 

Evidence held immaterial whether 
formula for manufacture of alcohol¬ 
ic flavoring extract called for any 
alcohol not contained in ingredients 


used.—Commonwealth v. Brennan, 
159 N.B. 633, 262 Mass. 180. 

Poisonous Ingredients 

Under Indictment charging manu¬ 
facturing and possessing utensils 
for manufacture, testimony as to 
poisonous ingredients of seized liq¬ 
uor was held competent.—iPalazini 
V. U. S., C.C.A.R.I., 14 P.2d 886. 

5. La.—State v. Boyd, 110 So. 744, 
162 La. 531. 

6. Cal.—People v. Sinicrope, 288 P. 
61, 109 Cal.App,(Supp.) 757. 

Tex.—Odom v. State, 16 S.W.2d 816, 
112 Tex.Cr. 299. 

33 C.J, p 775 note 20. 

7. Me.—State v. Holland, 104 A. 159, 
117 Me. 288. 

Tex.—Prather v. State, 12 Tex.App. 
401. 

a Vt.—State V. Costa, 62 A. 38, 78 
Vt. 198. 

9. Mich.—^People v. Emmons, 144 N. 
W. 479, 178 Mich. 126, Ann.Cas. 
1915D 425. 

10. Tex.—^Briggs v. State, 2S0 S.W. 

775, 103 Tex.Cr. 136—Terry v. 

State, 71 S.W. 9^68, 44 Tex.Cr. 411. 

33 C.J. p 776 note 35. 

11. Ala.—^Berry v. State, 186 So. 
781, 28 Ala.App. 446. 

Tex.—Rutherford v. State, 88 S.W. 
810, 48 Tex.Cr. 431. 

12. U.S.—Burnstein v. U. S., C.C.A. 
Cal., 55 P.2d 599, certiorari denied 
62 S.Ct. 503, 286 U.S. 550, 76 L.Ed. 
1286. 

Ala.—Parker v. State, 177 So. 168, 27 
Ala.App. 598. 

Tex.—^Balleu v. State, 82 S.W. 2d 146, 
128 Tex.Cr. 375. 

33 C.J. p 775 note 25. 
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la U.S.—Burnstein v. U. S., C.C.A. 
Cal., 65 F.2d 599, certiorari denied 
52 S.Ct. 603, 286 U.S. 550, 76 L.Ed. 
1286. 

14. Tex.—Smith v. State, 42 S.W.2d 
1030, 118 Tex.Cr. 332. 

33 C.J. p 776 note 26. 

15. Iowa.—State v. Benson, 134 N. 
W. 851, 154 Iowa 313. 

la U.S.—Burnstein v. U. S., C.C.A. 
Cal., 55 P.2d 599, certiorari denied 
62 S.Ct 603, 286 U.S. 550, 76 L.Ed. 
1286. 

17. La.—State v. McCall, 110 So. 
723, 162 La. 471. 

18. Mich.—People v. Sharrar, 127 N, 
W. 801, 130 N.W. 693, 164 Mich. 
267. 

19. Tex.—Reed v. State, 108 S.W. 
368, 53 Tex.Cr. 4, 126 Am.S.R. 765. 

33 C.J. p 775 note 29. 

Admissibility of evidence of ac¬ 
cused's knowledge and intent gen¬ 
erally see supra § 363 c. 

20. Miss.—Lowe v. City of Jackson, 
179 So. 568, 181 Miss. 296. 

33 C.J. p 775 note 30. 

21. Tex.—^Henderson v. State, 91 S. 
W. 669, 49 Tex.Cr. 269. 

33 C.J. p 775 note 31. 

22. Tex.—Henderson v. State, 93 S. 
W. 551, 49 Tex.Cr. 478. 

23. Mo.—State v. Wittmar, 12 Mo. 
407. 

24. Ky.—Gourley v. Commonwealth, 
131 S.W. 34, 140 Ky. 221, 48 L.R. 
A.,N.S., 315. 

33 C.J. p 776 note 37. 

26. Iowa.—State v. Parentl, 202 N. 

W. 77, 200 Iowa 333. 

Mass.—Commonwealth v. Brennan, 
159 N.E. 633, 262 Mass. 180. 



48 C. J. S. INTOXIGATING LIQUORS 


§ 371 


the intoxicating properties of the liquor in question, 
it is proper to introduce in evidence the testimony 
of witnesses as to the intoxicated condition, boister¬ 
ous conduct, or loud and profane language of other 
persons after they drank^^ or received^^ the liquor, 
or while they were on or leaving the premises of 
accused^S or while they were congregated on the 
highway adjacent thereto but it is held improper 
to admit evidence that certain persons who were 
present when the alleged unlawful sale was made 
to prosecuting witness were arrested and convicted 
of drunkenness.^® Accused is entitled to introduce 
evidence that a witness for the state, who claims 
to have become intoxicated from the use of the 
liquor in question, was intoxicated before he used 
it^l and that he had in his possession other liquor 
which he drank.32 Also accused is entitled to in¬ 
troduce in evidence the testimony of third persons 
that they drank liquor of the same kind as that in 
question and that it did not produce any intoxicat¬ 
ing effects.33 Evidence that the prosecutor drank a 
considerable quantity at the time of the sale com¬ 
plained of is, however, not admissible on behalf of 


accused to show the nonintoxicating quality of the 
beverage, where it is not shown that the prosecutor 
was not intoxicated.34 

Chemical amlysis. To show that the liquor in 
question was intoxicating, or that it contained the 
percentage of alcohol designated in the statute as 
sufficient to make it intoxicating, it is competent 
to put in evidence the result of a chemical analysis 
made by a qualified chemist,35 provided there is 
sufficient proof that the analysis is of the liquor in 
question, 3 6 and, where the evidence shows no mate¬ 
rial change in its condition, proof of alcoholic con¬ 
tent according to tests made several days or weeks 
after seizure is admissible.37 In some jurisdictions 
statutes relating to, or governing the admissibility 
of, such evidence are controlling.38 The state need 
not show that the liquor alleged to have been sold 
complied strictly in analysis with the commercial ar¬ 
ticle known by that name.33 

d. Weight and Sufficiency 
(1) Kind 


Minn.—State v. Ruddy, 200 N.W. 631, 
160 Minn. 435, 

Tex.—Coleman v. State, 18 S.W.2d 
162, 112 Tex.Cr. 635—Copeland v. 
State, 271 S.W. 91, 99 Tex.Cr. 659. 
33 C.J. p 776 note 38, 

Admissibility of evidence of intoxi¬ 
cated condition of purchaser or 
other party to transaction general¬ 
ly see supra § 361. 

Driving automobile off bridge 

Testimony as to driving automo¬ 
bile off bridge after purchasing wine 
from defendants was admissible to 
show its effect and intoxicating 
properties.—State v. Burke, 271 P. 
333, 149 Wash. 620. 

20. Ala.—Grant v. State, 120 So. 465, 
23 Ala.App. 54—Tanner v. State, 
105 So. 712, 21 Ala.App. 14, certio¬ 
rari denied Ex parte Tanner, 105 
So. 713, 213 Ala. 554. 

Idaho.—State v. McLaughlin, 245 P. 
77, 42 Idaho 219. 

Mass.—Commonwealth v. Campopia- 
no, 150 N.E. 844, 254 Mass. 560. 
Mo.—State v. Maher, App., 276 S.W. 
1034. 

N.D.—State v. Husemoen, 215 N.W. 
536, 55 N.D. 842. 

Tex.—Sharp v. State, 49 S.W. 2d 1103, 
121 Tex.Cr. 223—^Davidson v. 

State, 255 S.W. 404, 95 Tex.Cr. 638. 
33 C.J. p 776 note 40. 

Saturation 

In prosecution for possessing 
whisky, allowing witness to testify 
that accused was saturated with 
“shine” was held not error, where 
witness also testified that liquid was 
“shine liquor” and previous witness 
had testified several times that it 


was “liquor.”—Herrington v. State, 
189 S.E. 711, 55 Ga.App. 240. 

27. Tex.—Mince v. State, 252 S.W. 
•564, 94 Tex.Cr. 572. 

28. Ky.—Prey v. Commonwealth, 
184 S.W. 899, 169 Ky. 534. 

33 C.J. p 776 note 42. 

29. HI.—Houtz V. People, 123 Ill. 
App. 445. 

30. Tex.—Isom v. State, 107 S.W. 
350, 52 Tex.Cr. 438. 

31. Tex.—McRoberts v. State, 92 S. 
W. 804, 49 Tex.Cr. 288. 

32. Tex.—^McRoberts v. State, su¬ 
pra. 

33. U.S.—Cihak v. U. S., S.D., 232 P. 
551, 146 C.C.A. 509. 

33 C.J, p 776 note 50. 

34:. Tex,—Henderson v. State, 91 S.’ 
W. 669, 49 Tex.Cr. 269. 

35- U.S,—Pavik v. TJ. S., C.C.A.Wis„ 
4 F.2d 250. 

Ill.—^People V. Zalapi, 152 N.E. 600, 
321 Ill. 484. 

Pa.—Commonwealth v. Rupert, 101 
Pa. Super. 126. 

Tex.—Tubbs V. State, 60 S.W.2d 220, 
124 Tex.Cr. 65—Ludtke v. State, 
256 S.W. 920, 96 Tex.Cr. 317. 

33 C.J. p 776 note 52. 

Analysis of contents of toilet stool 
into which suspected liquor was 
poured is admissible.—People v. 
Berglin, 141 N.B. 296, 309 Ill. 488. 
Evidence held immaterial 
Mont.—State v. Sedlacek, 239 P. 
1002, 74 Mont. 201. 

36- Iowa.—State v. Olson, 204 N.W. 
278, 200 Iowa 660. 

33 C.J. p 776 note 53. 
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37. Mo.—State v. Marshall, 297 S. 
W. 63, 317 Mo. 413. 

Evidence held admissible where test 
made 

(1) Fifteen days after seizure. 
Idaho.—State v. Hart, 231 P. 671, 40 

Idaho 71. 

Tex.—McDaniel v. State, 17 S.W.2d 
821, 112 Tex.Cr. 498. 

(2) Several weeks after seizure. 
—State V. Poage, Mo.App.. 56 S.'W.2d 
157. 

38. Va.—Bare v. Commonwealth, 94 
j S.E. 168, 122 Va, 783—Gayle v. 

Commonwealth, 80 S.E. 741, 116 
Va. 958. 

Admissibility of certificates 
Admitting certificate to show alco¬ 
holic content of liquor seized was 
held proper under statute although 
name and address of officer making 
seizure were not shown.—Common¬ 
wealth V. Stolen, 156 N.E. 71, 259 
Mass. 109. 

Statute strictly construed 
Statute making chemist's certifi¬ 
cate admissible in liquor prosecu¬ 
tion Is highly penal, and all formali¬ 
ties which precede introduction of 
certificate must be strictly complied 
with; and, where ordinance prohibit¬ 
ing possession of liquors did not em¬ 
brace statute permitting admission 
of chemist's certificate regarding al¬ 
coholic content of liquor seized, 
chemist's certificate was inadmissi¬ 
ble in prosecution under ordinance.— 
Campbell v. City of Danville, 172 S. 
E. 159, 161 Va. 1079. 

39. Mo.—State v. Cunningham, 2 
Mo.App. 887. 
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(2) Potability 

(3) Intoxicating properties 

(1) Kind 

Where a material fact In the case is that the liquor 
in question was of a particuiar kind, such fact must be 
proved to the satisfaction of the iury beyond a reason¬ 
able doubt, but it may be proved by either direct or 
circumstantial evidence. 

Where the fact that the liquor sold, manufac¬ 
tured, or possessed was of a particular kind is ma¬ 
terial, it must, like every other material fact in the 
case, be proved to the satisfaction of the jury be¬ 
yond a reasonable doubt but, like every other 
material fact, it may be proved by either direct^i 
or circumstantial^^ evidence. Stamps, tags, labels, 
or other markings on bottles, kegs, barrels, or oth¬ 
er receptacles of liquors kept or sold by accused or 
found in his place of business may be sufficiimt to 
make out a prima facie case as to the kind of liq¬ 
uor contained in such receptacles,^^ if not rebut¬ 


ted.'^^ Introduction of the liquor in evidence is 
unnecessary where its production would be merely 
cumulative.'^s Although a statute makes the find¬ 
ing of intoxicating liquor in the possession of ac¬ 
cused prima facie evidence that such liquor is 
‘‘moonshine liquor,” such evidence is subject to be 
rebutted^® and is sufficiently rebutted by showing 
that the liquor so found was bonded liquor.^ 7 

(2) Potability 

The prosecution under some intoxicating liquor stat¬ 
utes must prove that the liquor or compound in question 
was fit for beverage purposes. 

Although the rule is otherwise in the absence of 
statutes requiring the prohibited liquor to be pota¬ 
ble,^® in order to prove the commission of an of¬ 
fense under some statutes, it is necessary for the 
prosecution to prove that the liquor, illegal posses¬ 
sion, manufacture, or sale of which is charged, was 
fit for beverage purposes but the state is not 


40. Del.—state v. Verderamo, 96 A. 
758, 29 Del. 72, 

Mo.—State v. Vesper, 289 S.W. 862, 
•316 Mo. 115. 

Tex.—^Williams v. State, 292 S.W. 
898, 106 Tex.Cr. 419—^Tolar v. 

State, 260 S.W. 1043, 97 Tex.Cr. 
145. 

33 C.J. p 773 note 87. 

Svidenoe held to establish that liq¬ 
uor was 

(1) AlcohoL 

N.D.—State v. Cook, 208 N.W. 656, 
53 N.D. 756—State v. Cook, 206 N, 
W. 786, 63 N.D. 429. 

Vt—State V. Mercier, 127 A. 715, 98 
Vt. 368. 

(2) “Applejack,”—^People v. 

Engle, 195 K.W, 673, 225 Mich. 99. 

(3) Ardent spirits.—Casey v. 
Commonwealth, 121 S.B. 613, 138 Va. 
714. 

(4) Grain alcohol and not dena¬ 
tured alcohol.—Trammell v. State, 
279 S.W. 277, 103 Tex.Cr. 46. 

(6) Hootch, moonshine, or corn 
whisky.—State v. Howard, 23 S.W.2d 
11, 324 Mo. 145—State v. England, 12 
S.W.2d 37, 321 Mo. 633—State v. 
Brock, Mo., 280 S.W. 48. 

(6) Mash of the kind suitable for 
distillation of alcoholic liquor.— 
Lynn v. State, 277 S.W. 19. 169 Ark. 
•880. 

(7) “Moonshine.”—State v. 

Brown, Mo., 285 S.W. 995. 

(8) “Moonshine whisky.”—^Ver¬ 
million V. Commonwealth, 276 S.W. 
*560, ’210 Ky. 645. 

(9) Privately manufactured dis¬ 
tilled liquor.—Hoch v. State, 225 N. 
W. 191, 199 Wis. 63. 

(10) Spirituous liquor.—^Willmott 
V, State, Tex.Cr., 20 S.W.2d 787— 


Nicholson v. State, Tex.Cr., 20 S.W. 
2d 762. 

(11) Whisky. 

Ark.—Church v. State, 281 S.W. 903, 
170 Ark. 974. 

Ga.—^Herrington v. State, 189 S.E. 

711, 56 Ga.App. 240. 

Miss.—Cox V. State, 112 So. 479, 146 
Miss. 685. 

Okl.—Fowler v. State, Cr., 157 P.2d 
222—Barnett y. State, 239 P. 680, 
■31 Okl.Cr. 413. 

Tex.—Musgrove v. State, 83 S.W.2d 
683, 129 Tex.Cr. 122—Thompson v. 
State, 28 S.W.2d 161, 115 Tex.Cr. 
519—Elms V. State. 279 S.W. 826, 
103 Tex.Cr. 73—Woods v. State, 
258 S.W. 175, 96 Tex.Cr. 530— 
Mince V. State, 252 S.W. 664, 94 
Tex.Cr. 672. 

33 C.J. p 773 note «7 [a] (3). 

(12) Within the class of liquor, 
the sale or possession of which is 
unlawfuL 

Ala.—Gray v. State, 199 So. 255, 29 
Ala.App. 568—Booker v. City of 
Birmingham, 125 So. 603, 23 Ala. 
App. 312, certiorari denied 125 So. 
604, 220 Ala, 443—Grant v. State, 
120 So. 465. 23 Ala,App. 54. 
Minn.—State v. Buddy, 200 N.W. 631, 
160 Minn. 435. 

Mo.—State v. Kiely, App., *256 S,W. 
943. 

Pa,—Commonwealth v. Tyahla, 194 
A. 322, 128 Pa,Super. 414. 

Wyo.—State v. Alderilla, 263 P. 616, 
•37 Wyo. 478. 

Evidence held insufllcient to estab¬ 
lish that liquor was 

(1) Corn whisky.—State v. Mc- 
Millen, 39 S.W.2d 659, 327 Mo. 1189 
—State V. Kroeger, 13 S.W. 2d 1067, 
321 Mo. 1063. 

(2) Distilled liquor.—Common¬ 
wealth V. Ambrozievitz, 168 N.E. 208, 
269 Mass. 97. 


(3) Spirituous.—Bracken v. State, 
12 S.W.2d 209, 111 Tex.Cr. 171. 

(4) Spirituous, vinous, or malt 
liquor.—Jackson v. State, 5 S.W.2d 
989, 109 Tex.Cr. 527. 

Prima fade case 

Finding of liquor in possession of 
person, other than commercial liq¬ 
uor, is prima facie evidence that it 
was moonshine liquor.—State v. 
Girod, 145 S.B. 269, 106 W.Va. 194. 
Detecting by odor 
Detecting presence of whisky by 
its odor alone may be sufficient if 
such detection is reasonable and 
probable.—Collins v. State, 237 P. 
865, -31 Okl.Cr. 187. 

41. Conn.—State v. Koenig, 178 A. 
923, 120 Conn. 39. 

Okl.—Fowler v. State, Cr., 157 P.2d 

222 . 

42. Conn.—State v. Koenig, 178 A. 
923, 120 Conn. 39. 

Del.—State v. Verderamo, 96 A. 758, 
29 Del. 72. 

Okl.—^Fowler v. State, Cr., 157 P.2d 

222 . 

43. Okl.—Fowler v. State, supra. 
Tenn.—^Hawkins v. State, 218 S.W. 

397, 142 Tenn. 238. 

44. Okl.—Gilliland v. State, 179 P. 
786, 16 Okl.Cr. 635. 

45. U.S.—Patterson v. U. S., C.C.A. 
Kan., 62 F.2d 968. 

40, W.Va.—State v. Gemma, 120 S. 
B. 510, 95 W.Va. 208. 

47. W.Va.—State v. Gemma, supra. 

48. Del.—State v. Shockley, 126 A. 
181, 2 W.W.Harr. 492. 

Mont—State v. Miller, 220 P. 97, 69 
Mont 1. 

N.D.—State v. Schuck, 201 N.W. 342, 
61 N.D. 875. 

49. Alsu—Williams v. State^ 6 So.2d 
525, 30 Ala.App. *395. 
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required to prove that the liquor was fit for bever¬ 
age purposes at the time it was offered in evi- 
dence.50 It is not necessary to have the liquor 
analyzed by a chemist to prove that it is potable 
proof of potability may be supplied by the testimony 
of anyone competent to speak on the subject.52 
Evidence that accused had just drunk a bottle of 
home-brew and was intoxicated is some evidence 
tending to prove that the home-brew was a bev¬ 
erage, 53 and the fact that liquor is sold to be drunk 
may be taken as evidence of the fact that it is fit 
for use as a beverage.54 No further proof that the 
liquor is fit for beverage purposes is required where 
the evidence shows that the substance is whisky^s 
or moonshine liquor and it has been held that. 


where possession of a liquid with an unlawful con¬ 
tent of alcohol is shown, the prosecution need not 
produce evidence that the commodity possessed was 
fit for beverage purposes.®^ 

(3) Intoxicating Properties 

It Is necessary to show by the evidence that the liq¬ 
uor in question is Intoxicating or is of prohibited al¬ 
coholic content, except where the court may take Judi¬ 
cial notice of that fact, or where, by statute or other¬ 
wise, the liquor is presumed to be intoxicating. The 
intoxicating properties may, but need not, be proved by 
chemical analysis. 

On a trial for violation of a liquor law, it is nec¬ 
essary to show by the evidence that the liquor in 
question is intoxicating,58 or is of prohibited alco- 


Cal.—People v. Miller, 276 P. 482, 97 
Cal.App. 179. 

Minn.—State v. Brandt, 214 N.W. 60, 
171 Minn. 367. 

N.D.—State v. Schuck, 201 N.W. 342, 
51 N.D. 875. 

Okl.—^Wheeler v. State, 220 P. 962, 
25 Okl.Cr. 366. 

Tex.—McChristy v. State, 145 S.W.2d 
873, 140 Tex.Cr. 475—McChristy v. 
State, 146 S.W.2d 872, 140 Tex-Cr. 
473—McChristy v. State, 133 S. 
W.2d 976. 138 Tex.Cr. 26—Williams 
v. Staye, 292 S.W. 898, 106 Tex.Cr. 
419. 

Evidence held snflloient 

(1) To show that liquor was fit 
for beverage purposes. 

Cal.—^People v. Rosseau, 279 P. 819, 
100 Cal.App. 245—People v. Erbel, 
237 P. 769, 72 Cal.App. 643—Peo¬ 
ple V. Gray, 228 P. 358, 67 Cal. 
App. 549. 

Iowa.—State v. Gran, 206 N.W. 282. 
Mich.—^People v. Middleton, 222 N. 

W. 173, 245 Mich. 197. 

Minn.—State v. Heegel, 214 N.W. 

474, 171 Minn. 603. 

Mo.—State v. Higgins, 12 S.W,2d 61, 
321 Mo. 670—State v. Kiely, APp., 
255 S.W. 343. 

Utah.—State v. Hawkins, 16 P.2d 
713, 81 Utah 16. 

Wyo.—State v. Weekley, 275 P. 122, 
40 Wyo. 162, 64 A.L.R. 420. 

83 C.J. p 775 note 19 [a]. 

(2) To show that Abbott's Bit¬ 
ters was intoxicant capable of being 
used as beverage.—State v. Powers, 
271 P. -584, 149 Wash. 609, reheard 
274 P. 192, 149 Wash. 509. 

Bvldenoe held iusnfilciexLt 

(1) To show that liquor or com¬ 
pound was fit for beverage purposes. 
Mass.—Commonwealth v. Ambrozle- 

vitz, 168 N.E. 208, 269 Mass. 97. 
Okl.—Jordan v. State, 270 P. 863, 41 
OkLCr. 193—Seay v. State, 233 P. 
766, 29 OkLCr. 189—Wheeler v. 
State, 220 P. 962, 25 Okl.Cr. 365. 

(2) To contradict testimony that 
Hquid was drinkable.—Chamblee v,‘ 
State, 10 S.W.2d 662, 110 Tex.Cr. 393. 


50. Cal.—People v. Miller, 275 P. 
482, 97 CaLApp. 179. 

51. Minn.—State v. Umlauf, 211 N. 
W. 475, 169 Minn. 422. 

52. Minn.—State v. Umlauf, supra. 

53. Ala.—^Howard v. State, 153 So. 
781, 26 Ala.App. 103. 

54. R.L—State v. Hirtle, 133 A 444, 
47 R.I. 371. 

55. R.I.—State v. Hirtle, supra. 

50. W.Va.—State v. Girod, 146 S.E. 

269, 106 W.Va. 194. 

Wyo.—State v. Alderilla, 263 P. 616, 
37 Wyo. 478. 

57. Pa.—Commonwealth v. Hast¬ 
ings, 94 Pa.Super. 389. 

68. Ga.—^Henderson v. State, 144 S. 

E. 16, 38 Ga.App. 256—Simmons j 

V. State, 137 S.E. 791, 36 Ga.App. 
626. 

Ind.—Gavin v. State, 154 N.E. 872, 
199 Ind. 38. 

Ky.—Rlsner v. Commonwealth, 17 S. 

W. 2d 401, 229 Ky. 486. 

Mich.—^People v. Thompson, 213 N. 

W, 159, 238 Mich. 171. 

Minn.—State v. Brandt, 214 N.W. 60, 
171 Minn. 367. 

N.C.—State v. Fields, 169 S.E. 11, 
201 N.C. 110. 

Ohio.—Cassidy v. State, 25 Ohio N. 
P.,N.S., 347. 

Okl.—Allen v. State, 281 P. 822, 45 
Okl.Cr. 72—Smith v. State, 235 P. 
553, 30 OkLCr. Ill—Williams v. 
State, 234 P. 781, 30 OkLCr. 39— 
Botts V, State, 232 P. 966, 29 OkL 
Cr. 105. 

Pa.—Commonwealth v. Gardner, 96 
Pa.Super, 450, appeal denied 147 A 
527, 297 Pa. 498. 

33 O.J. p 774 note 14. 

Evidence held sufficient 

(1) To show that liquor in ques¬ 
tion was intoxicating. 

U.S.—Miller v. U. S., CCAOhio, 300 

F. 529, certiorari denied 46 S.Ct. 
123, 266 U.S. 624, 69 L.Ed. 474. 

Ark.—Garland v. State, 45 S.W.2d 
1069, 185 Ark. 1188—Fuller v. 

State, 18 S.W.2d 913, 179 Ark. 913. 
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Cal.—People v. Gray, 228 P. 358, 67 
Cal.App. 549. 

Colo.—Roberts v. People, 243 P. 544, 
78 Colo. 655. 

Del.—State v. Bell, 143 A 792, 4 W. 
W.Harr. 126. 

Ga.—^Weston v. State, 156 S.E. 321, 
42 Ga.App. 414—Reeves v. State, 
147 S.E. 407, 39 Ga.App. 415— 
Humphrey v. State, 147 S.E. 402, 
39 Ga.App. 406. 

Ill.—People v. Duchow, 163 N.E. 352, 
331 Ill. 636. 

Ind.—Crider v. State, 192 N.E. 437, 
207 Ind. 325—Greer v. State, 168 
N.E. 531, 201 Ind. 386—Baugh v. 
State, 166 N.E. 264, 89 Ind.App. 
283—Goff V. State, 166 N.E. 262, 89 
Ind.App. 307. 

Iowa.—State v. Cambridge, *250 N.W. 
731, 216 Iowa 1422—State v. John¬ 
son, 204 N.W. 273, 200 Iowa 824 
—State V. Ling, 199 N.W. 285, 198 
Iowa 698. 

Kan.—State v. Speck, 245 P. 1032, 
121 Kan. 137—State v. Nossaman, 
233 P. 1028, 118 Kan. 157. 

Ky.—Johnson v. Commonwealth, 280 
S.W. 474, 213 Ky. 68—Williams v. 
Commonwealth, 279 S.W, 348, 212 
Ky. 327. 

Me.—State v. Baranski, 144 A 400, 
127 Me. 488. 

Mich.—^People v. Engle, 195 N.W. 
673, 225 Mich. 99. 

Minn.—State v. Holm, 275 N.W. 401, 
201 Minn. 53—State v. Heegel, '214 
N.W. 474. 171 Minn. *503. 

Mo.—State v. Cook, 18 S.W.2d 58, 
322 Mo. 1203—State v. Marshall, 
297 S.W. 63, 317 Mo. 413—State 
V. Brown, 285 S.W. 995—State v. 
Hall, 279 S.W. 102, 312 Mo. 425— 
State V. Pigg, 278 S.W. 1030, 31'2 
Mo. 212—State v. Ridge, App., 275 
SW. 59. 

N.C.—rState v. Bradsher, 124 S.B. 
737, 188 N.C. 447. 

Pa.—Commonwealth v. Mazarella, 86 
Pa.Super. 382. 

S.D.—State v. Bums, 195 N.W. 445, 
46 S.D. 579. 

Tex.—Bell v. State, Cr., 179 S.W.2d 
550—Keith v. State, 49 S.W.2d 64, 
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holic content,5® except in cases where the court may to possess, ^2 qj- which is presumed to be intoxicat- 
take judicial notice of this fact,or where the liq- So it has been held that further proof of 

uor is shown to be of a kind which the statute, ei- the actual intoxicating property is unnecessary 
ther expressly or by designation of it by name, de- where the evidence shows that the article in ques- 
dares shall be deemed intoxieating®^ or unlawful tion was alcohol,“liquor,^’®® rum,®® whisky,®*^ 


125 Tex.Cr. 617—Smith v. State. 42 
S.W.2d 1030, 118 Tex.Cr. 332— 

Vaughn v. State, 34 S.W.2d 877. 
116 Tex.Cr. 230—Webb v. State, 
29 S.W.2d 392, 115 Tex Cr. 288— 
Coleman v. State, 18 S.W.2d 162. 
112 Tex.Cr. 635—Scott v. State, 14 
S.W.2d 272, 112 Tex.Cr. 84—Holli¬ 
man V. State, 299 S,W. 249, 108 
Tex.Cr. 92—Jackson v. State, 295 
S.W. 619, 107 Tex.Cr. 169—Toran 
V. State, 268 S.W. 740, 99 Tex.Cr. 
258—Smith v. State, 265 S.W. 1042. 
98 Tex.Cr. 438—Mertel v. State, 259 
S.W. 579. 96 Tex.Cr. 612—Hill v. 
State, 254 S.W. 1110, 95 Tex.Cr. 
585. 

Utah.—State v. Hawkins, 16 P.2d 
713, 81. Utah 16. 

Wash.—State v. Chalker, 283 P. 482, 
155 Wash. 31—State v. Burke, 271 
P. 333, 149 Wash. 520—State v. 
Costello, 233 P. 307, 133 Wash. 170. 
Wis.—Hoch V. State, 225 N.W. 191, 
199 Wis. 63. 

33 C.J. p 774 note 14 [d]. 

(2) To show that substance 
seized contained more than legal 
content of alcohol. 

Cal.—People v. Rosseau, 279 P. 819, 
100 Cal.App. 245. 

Mo.—State v. Mairs, App., 272 S.W. 
992. 

Okl.—Rambo v. State, 259 P. 602, 38 
OkLCr. 192. 

(3) In prosecution for sale with¬ 
out license of nonintoxicating liq¬ 
uor to show that liquor sold con¬ 
tained an alcoholic content and was 
within the statute.—^Davis v. State, 
203 N.W. 760, 187 Wis. 115. 

Dblatters considered 

That' bootleggers supplying liquor 
were to be paid after contemplated 
seizure of car for use in transport¬ 
ing liquor was circumstance to be 
considered by jury in determining 
whether liquor was intoxicating.— 
Cheatham v. State of Texas, C.C.A. 
Tex., 48 P.2d 749. 

Frima facie case 

Evidence that accused’s wife held 
glass smelling of alcohol failed to 
bring case within statute making 
fluid poured out during search prima 
facie intoxicating liquor.—Davis v. 
State, 161 N.E. 2, 199 Ind. 739. 

59. U.S.—^Meehan v. TJ. S., C.C.A. 

Minn., 24 P.2d 690. 

Miss.—Hall V, State, 24 So. 2d 780. 
N.D.—State v. Schuck, 201 N.W. 342, 
51 N.D. 875. 

Okl.—Allen V. State, 281 P. 822, 45 
Okl.Cr. 72. 

Va.—Campbell v. City of Danville, 
172 S.E. 169, 161 Va. 1079. 


Saaled, labeled, and stamped contain¬ 
ers 

(1) Where required by statute, 
state must prove beyond reasonable 
doubt alcoholic content of liquor 
possessed or sold by accused charged 
with violation of prohibition law 
when liquor is in pint bottles con¬ 
taining twelve fluid ounces, and is 
sealed, labeled, and stamped as re¬ 
quired by statute.—Edwards v. 
State, 169 So. 22. 27 Ala.App. 207. 

(2) But, under such statute, alco¬ 
holic content of beer found in pos¬ 
session of accused charged with vio¬ 
lating prohibition law was held im¬ 
material where beer was not so la¬ 
beled and branded as to come within 
statutory exemption.—Kirtland v. 
State, 172 So. 680, 27 Ala.App. 376. 

Evidence held insufficient 

(1) To show that liquor in ques¬ 
tion was intoxicating. 

U.S.—Isner v. U. S., C.C.A.W.Va., 8 
P.2d 487. 

Ala—Williams v. State, 6 So.2d *525, 
30 Ala.App. 395. 

Cal.—^People v. Sinicrope, 288 P. 61, 
109 Cal.App.(Supp.) 767. 

Ga—Thompson v. State, 155 S.E. 

354, 42 GaApp. 249. 

Mass.—Commonwealth v. Ambrozie- 
vitz, 168 N.E. 208, 269 Mass. 97. 
Miss.—Turner v. State, 24 So. 2d 84. 
Ohio.—Reif v. State, 25 Ohio N.P., 
N.S., 546—Cassidy v. State, 25 

Ohio N.P.,N,S., 347. 

Okl.—McHenry v. State. 296 P. 994, 
50 Okl.Cr. 196—Coleman v. State, 
2S3 P. 676. 39 Okl.Cr. 149—Berno 
V. State, 252 P. 1111, 36 Okl.Cr. 164 
—Wilson V. State, 243 P. 989, 33 
OkLCr. 309. 

Tex.—Walker v. State, 51 S.W.2d 721, 
121 Tex.Cr. 237—Burgess v. State, 
9 S.W.2d 339, 110 Tex.Cr. 494, fol¬ 
lowed in Williams v. State, 7 S.W. 
2d 1118, 110 Tex.Cr. 158. 

33 C.J. p 774 note L4 [e]. 

(2) To contradict testimony that 
beer was intoxicating.—Chamblee v. 
State, 10 S.W.2d 552, 110 Tex.Cr.-393. 

(3) To show that home brew was 
of alcoholic content forbidden by 
statute.—^Keen v. U, S., C.C.A.M 0 ., 11 
P.2d 260. 

60. U.S.—Keen v. U. S., C.C.A.M 0 .; 
11 F.2d 260. 

Okl.—Allen v. State, 281 P. 822, 45 
OkLCr. 72—Phelps v. State, 253 P. 
910, 36 OkLCr. 213. 

Te'"—Skinner v. State, 159 S.W.2d 
878, 144 Tex.Cr. 21—Fulmer v. 

State, 29 S.W.2d 789, 115. Tex.Cr. 
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239—Robata v. State, 292 S.W. 246. 
106 Tex.Cr. 346. 

33 C.J. p 775 note 15. 

Judicial notice as to intoxicating 
qualities of certain liquors see 
Criminal Law § 537. 

61. Ill.—People V. Isonhart, 259 Ill. 
App. 9—City of West Frankfort v. 
Pellegrene, 243 Ill.App. 457, error 
dismissed 158 N.E. 354, 327 Ill. 
App. 218. 

Ky.—Vermillion v. Commonwealth, 
276 S.W. 560, 210 Ky. 645. 

N.C.—State v. Fields, 159 S.E. 11, 
201 N.C. 110. 

N.D.—State v. Schuck, 201 N.W. 342, 
51 N.D. 875. 

OkL—Peretto v. State, 238 P. 870, 31 
OkLCr. 319. 

Tex.—Sturgeon v. State, 176 S.W.2d 
331, 146 Tex.Cr. 513—Skinner v. 
State, 159 S.W.2d 878. 144 Tex.Cr. 
21 . 

Wash.—State v. Kassis, 244 P. -396, 
138 Wash. 141. 

33 C.J^ p 775 note 16. 

62. Ala.—Booker v. City of Bir¬ 
mingham, 125 So. 603, 23 Ala.App. 
312, certiorari denied 125 So. 604, 
220 Ala. 443. 

Miss.—Nash v. State, 157 So. 365, 
171 Miss. 279. 

63. Or.—State v. Billups, 127 P. 686, 
63 Or. 277, 48 L R.A.,N.S., *308. 

33 C.J. p 775 note 17. 

64. Ind.—Barker v. State, 169 N.E. 
842, 201 Ind. 465. 

N.D.—State v. Schuck, 201 N.W. 342, 
51 N.D. 875. 

Tex.—Trammell v. State, 279 S.W. 

277, 103 Tex.Cr. 46. 

Vt—State v. Mercier, 127 A. 715, 98 
Vt. 368. 

65. Ala.—Newton v. State ex rel. 
Atty. Gen., 175 So. 563, 234 Ala. 
91, certiorari denied 175 So. 564, 
234 Ala. 522. 

Ga.—^Wooten v. State, 170 S.E. 392, 
47 Ga.App. 301—Shefton v. State, 
3 61 RE. 281, 44 Ga.App. 363. 

N.C.—State v. Hickey, 150 S.E. 615, 
198 N.C. 45. 

63. Ala.—^Grimes v. State, 128 So. 

120, 23 Ala.App. 611. 

67. U.S.—Robinpon v. U. S., C.O.A. 

N.Y., 290 F. 755, certiorari denied 
44 S.Ct 6, 263 U.S. 700, 68 L.Ed. 
613. 

Ala.—^Kirtland v. State, 172 So, 680, 
27 Ala.App. 376. 

Ark.—Shell v. State, 42 S.W.2d 19, 
184 Ark. 248. 

Ill.—^People V. Isonhart, 259 Ill.App. 

9. 

Ind.—Grose v. State, 170 N.Et 848, 
201 Ind. 628. 
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moonshine,wine,®^ or a Manhattan cocktail 
but it is insufficient to prove merely that the article 
was mash which accused intended eventually to put 
through a process of distillation,or home brew,72 
although evidence that accused had just drunk a 
bottle of home brew and was intoxicated is some 
evidence tending to prove that the home brew was 

intoxi eating. *^2 

In some jurisdictions and under some statutes and 
ordinances, evidence that the article in question was 
beer and so called without qualification is sufficient 
without further proo'f of its intoxicating charac¬ 
ter,74 but in other jurisdiotions or under other stat¬ 
utes and ordinances a conviction will not be sus¬ 
tained on evidence merely that the liquid was 
beer.75 As to particular kinds of beer, proof of 
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intoxicating properties or illegal alcoholic content 
is generally required.^® The name by which a liq¬ 
uid is called is not conclusive as to whether it is 
or is not intoxicating.77 

The fact that liquor is intoxicating is not required 
to be proved by a chemical analysis,78 although 
proof by chemical analysis may be sufficient ;75 
nor is expert testimony required,80 proof by the 
testimony of any one competent to speak on the sub¬ 
ject being sufficient.81 So the testimony of witness¬ 
es that they drank liquor possessed, sold, or g^iven 
away by accused and became intoxicated ia conse¬ 
quence, or that it produced symptoms of alcoholic 
intoxication in them, when not successfully contra¬ 
dicted, is sufficient evidence of the intoxicating 
properties of the liquor.82 It need not be proved 
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Miss.—Turner v. State, 24 So.2d 84. 
Okl.—Phelps V. State, 263 P. 910, 36 
Okl.Cr. 213. 

R.I.—State V. Hirtle, 133 A. 444, 47 
R.I. 871. 

Tex.—Skinner v. State, 159 S.'W.2d 
878, 144 Tex.Cr. 21—Barnes v. 

State, 34 S.W.2d 606, 116 Tex.Cr. 
222--Willmott v. State, Cr., 20 S. 
W.2d 787—Kellum v. State, 278 S. 
•W. 434, 102 Tex.Cr. 537—Runnels 
V. State. 276 S.W. 2S9, 101 Tex.Cr. 
434—Paschall v. State, 261 S.W. 
1068, 94 Tex.Cr. 6a6. 

Wash.—State v. Ball. 2T^ P. 63, 150 
Wash. 131—State v. Kassls, 244 P. 
396, 138 Wash. 141. 

33 C.J. p 746 note 36 fa]. 

€8. Minn.—City of Duiuth v. Nor- 
din, 208 N.W. 180, 166 Minn, 466— 
State V, Tremont, 200 N.W. 93, 160 
Minn. 314. 

W.Va.—State v. Glrod, 145 S.E. 269, 
106 W.Va. 194. 

Wis.—^Kannenberg- v. State, 214 N.W. 
365, 193 Wis. 476. 

Wyo.—State v. Alderilla, 263 P. 616, 
37 Wyo. 478. 

69. Ill.—City of West Frankfort v. 
Pellegrrene, 243 Ill.App. 457, error 
dismissed 168 N.E. 354, 327 Ill. 
218. 

Tex.—Sturgeon v. State, 176 S.W.2d 
331, 146 Tex.Cr. 513. 

70. Kan.—State v. Pigg, 97 P. 859, 
78 Kan. 618, 130 Am.S.R. 387, 19 
E.R.A.,N.S., 848. 

71. Mass.—Commonwealth v. Am- 
brozievitz, 168 N.E. 208, 269 Mass. 
97. 

72. U.S.—Keen v. U. S., C.CA.Mo., 
11 F.2d 260. 

Ala.—Grant v. State, 117 So. 1, 22 
Ala.App. 475. 

Ky.—^Kalbfleisch v. Commonwealth, 
34 S.W.2d 735, 237 Ky. 32. 

Miss.—Turner v. State, 24 So.2d 84. 
Ohio.—Cassidy v. State, 26 Ohio N. 
P.,N.S., 347. 

Okl.-^'Terrell v. State, 1 P.2d 810, 51 


Okl.Cr. 282—Carnish v. State, 266 
P. 789, 40 OkLCr. 41. 

Tex.—Davis v. State, 99 S.W.2d 603. 
131 Tex.Cr. 379—Harbor v. State, 
31 S.W.2d 650, 116 T€X.Cr. 306. 
However, under an ordinance pro¬ 
hibiting beer, it was held unneces¬ 
sary to show alcoholic nature of 
liquid referred to by accused in liq¬ 
uor prosecution as “home brew,“ 
which is beer.—^Booker v. City of 
Birmingham, 125 So. 603, 23 Ala. 
App. 312, certiorari denied 125 So. 
604, 220 Ala, 443. 

73. Ala.—Howard v. State, 153 So. 
781, 26 Ala.App. 103. 

74. Or.—State v. Billups, 63 Or. 277, 
127 P. 686, 48 L.R.A.,N.S., 308. 

33 C.J. p 775 notes 16 [a], 17. 

In Texas 

(1) There is some conflict in the 
decisions in this state on the sub¬ 
ject.—Henson v. State, 280 S.W. 592, 
103 Tex.Cr. 123. 

(2) The rule of the text is sup¬ 
ported in several cases.—^Walker v. 
State, 51 S.w!2d 721, 121 Tex.Cr. 23^ 
—Fulmer v. State, 29 S.W.2d 789, 
115 Tex.Cr. 239—Torres v. State, 18 
S,W.2d 179, 113 Tex.Cr. 1—Robata v. 
State, 292 S.W. 246, 106 Tex.Cr. 346 
—Henson v. State, 280 S.W. 592, 103 
Tex.Gr, 123. 

(3) Other cases have taken a dif¬ 
ferent view.—Cassens v. State, 88 S. 
W. 229, 48 Tex.Cr. 186—33 C.J. p 
774 note 14 [c]. 

75. Minn.—City of St. Paul v. Kee- 
ley, 260 N.W. 357, 194 Minn. 386. 

79. Okl.—McDonald v. State, 255 P. 

160, 36 OkLCr. 426. 

33 C.J, p 498 note 97. 

Choc or Choctaw beer 
Okl.—Ryslnger v. State, 267 P. 686, 
140 Okl.Cr. 15$—^Washington v. 
Statf, 266 P. 791, 40 Okl.Cr. 48— 
Mcr)onald v. State, 255 P. 160, 36 
Okl.Cr. -^6. 

Tex.—Williams v. State, 292 S.W. 
898, 106 Tex.Cr. 419—^Henson v. 
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state, 280 S.W. 592, 103 Tex.Cr. 
123. 

33 C.J. p 498 note 87. 

77. Tex.—^McDow v. State, 47 S.W. 
2d 824, 120 Tex.Cr. 213—Coleman 

V. State. 18 S.W.2d 162, 112 Tex.Cr 
635. 

78. U.S.—Smith v. U. S., C.C.A.S.C.. 
2 P.2d 715. 

Conn.—State v. Boucher, 177 A, 383, 
119 Conn. 436. 

Ill.—People V. Finley, 163 N.E. 860. 
332 Ill. 40. 

Ind.—Stankiewoecz v. State, 142 N.E. 
615, 194 Ind. 246—Kaminski v. 

State, 168 N.E. 612, 91 Ind.App. 
160. 

La.—State v. Thomas, 119 So. 401, 
167 La. 386—State v, Hollings¬ 
worth, 106 So. 662, IGO La. 26— 
State V. Abraham, 105 So. 50, 158 
La. 1021. 

Minn.—State v. Umlauf, 211 N.W. 

475, 169 Minn. 422. 

Neb.—Johnson v. State, 196 N.W. 
898, 111 Neb. 545. 

Tex.—Elms v. State, 279 S.W. 826. 
103 Tex,Cr. 73. 

Vt.—Sta>te V. Watson, 134 A. 585, 
99 Vt. 473. 

78. Okl.—^Whitehead v. State, 287 P. 
808, 47 OkLCr. 312—Allen v. State, 
281 P. '822, 45 OkLCr. 72. 

80- La.—State v. Thomas, 119 So. 
401, 167 La. 386. 

Tex.—Johnson v. State, 42 S.W.2d 
421, 118 Tex.Cr. 293. 

Vt.—State V. Watson, 134 A, 585, 99 
Vt 473. 

81- Minn.—State v. Umlauf, 211 N. 

W. 475, 169 Minn. 422. 

Vt.—State V. Watson, 134 A. 583, 99 
Vt 473. 

82. Ala.—Brandon v. State, 134 So. 
890, 21 Ala.App. 289, certiorari de¬ 
nied 134 So. 892, 223 Ala. 162. 

33 C.J. p 776 note 39. 
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that the liquid had caused iutoxication^S or that the 
immediate effect of one drink was intoxication 
neither is it necessary for the state to show that 
the beverage would intoxicate every person who 
.uses it in the largest practicable quantity,85 since 
it is sufficient to show that any person who so uses 
it will become intoxicated.^® The intoxicating 
quality of the liquid is provable by circumstances.^*^ 
Proof that the substance was intoxicating is suf¬ 
ficient without proof of the percentage of alcohol 
it contained.®® Where possession of a liquid with 
an unlawful content of alcohol is shown, the prose¬ 
cution need not produce evidence that the commodi¬ 
ty possessed any of the things specifically declared 
to be intoxicating liquor.®® 

§ 372. - Quantity of Liquor 

Where essential to a conviction, the quantity of liq¬ 
uor Involved must be proved beyond a reasonable doubt; 
and competent evidence Is admissible to show quantity. 

Under a statute which makes the commission of 
an offense dependent on the quantity of liquor in¬ 
volved, in order to support a conviction the evi¬ 
dence must show beyond a reasonable doubt that 
the quantity of liquor specified in the statute was 
involved in the transaction in question.®® Officers 
may testify as to measuring and as to the quantity 
of liquor found although accused was not present 
at the time it was measured and, as tending to 
prove the quantity sold, evidence of the size of bot¬ 
tles found in accused's store is admissible.®^ 

Presumptions arising from possession of a cer¬ 
tain quantity of liquor generally are discussed supra 
§ 339 a (2), and the effect of statutes making the 


possession of more than a specified quantity prima 
facie or presumptive evidence of an intent to sell 
or dispose of the liquor unlawfully supra § 363 d 
( 2 ). 

§ 373. - Other Incriminating Facts 

In prosecutions for violations of the intoxicating liq¬ 
uor laws, particular evidence has been held admissible 
to show Incriminating facts. 

In addition to the particular facts discussed su¬ 
pra §§ 359-372 in prosecutions for violations of the 
intoxicating liquor laws, evidence is admissible to 
show other incriminating facts,®® such as incrimi¬ 
nating memoranda written by accused,®^ checks pay¬ 
able to accused,®5 a bill of sale for liquor made out 
in the handwriting of accused’s partner,®® a replevy 
bond furnished by accused to recover from federal 
authorities possession of the car in which liquor 
was found,®'^ and the finding of liquor, gun, cart¬ 
ridges, and a belt in and about a wrecked automo¬ 
bile in which ajccused was riding.®® So evidence 
has been held admissible to prove that clothes of 
accused when present at a still had slop on them,®® 
and that at the time of his arrest accused’s clothing 
smelled of mash^ and his feet were muddy.® Traf¬ 
ficking in liquor may be proved by evidence of a 
sale or of circumstances from which a sale might 
be presumed.® 

§ 374. Rules Applied to Evidence of Partic¬ 
ular Matters of Defense 

a. Burden of proof 

b. Admissibility 

c. Weight and sufficiency 


93, Mass.—Commonwealth v. Bren¬ 
nan, 159 N.E. 633, 262 Mass. ISO. 

. 814. Wash,—State v. Turner, 196 P. 
638, 115 Wash, 170. 

85. Ky.—Gourley v. Commonwealth, 
131 S.W. 34, 140 Ky. 221, 48 L.R. 
A.,]Sr,S., 315, 

88. Ky.—Gourley v. Commonwealth, 
supra, 

87. Keb,—^Johnson v. State, 196 N. 
W. S98, 111 Neb. 545. 

Tex.—Elms v. State, 279 S.W. 826, 
103 Tex.Cr. 73. 

88. Ky.—^Keifner v. Commonwealth, 
266 S.W. 354, 205 Ky. •634. 

Okl.—Whitehead v. State, 287 P. 808, 
47 Okl.Cr. 312-—Allen v. State, 281 
P. 822, 45 Okl.Cr. 72—Terrell v. 
State, 279 P. 365, 43 Okl.Cr. 388. 
Tex.—^McDow v. State, 47 S.W.2d 
824, 120 Tex.Cr. 213. 

89. Pa.—Commonwealth v. Hast¬ 
ings, 34 Pa.Super. 389. 

90. Ala.—Rungan v. State, 146 So. 
171, 26 Ala.App, 287. 


Evidence held sufficient 
To sustain conviction of possess¬ 
ing more than one quart of whisky 
in a dry county.—Carter State, 26 

S.E.2d 374, 69 Ga.App. 570. 

Evidence held insufficient 

To sustain conviction under indict¬ 
ment charging transportation in 
quantities of five gallons or more.— 
Rungan v. State, 145 So. 171, '25 Ala. 
App. 287. 

91. Ala.—^Bolton v. State, 160 So. 
362, 25 Ala.App, ’539, certiorari de¬ 
nied 150 So. 364, 227 Ala. 465. 

92. Ala.—Brandon v. State, 134 So. 
890, 24 Ala.App. 2*89, certiorari de¬ 
nied 134 So. 892, 223 Ala. 162. 

Evidence in prosecution for sales of 
prohibited quantity generally see 
supra § 349 b. 

93. Ala,—^perry v. State, 186 So. 
781, -28 Ala.App. 446. 

Tex.—Bracheen v. State,. 82 S.W.2d 
981, 128 Tex.Cr. 635—Chapman v. 
State, 39 S.W,2d 8^7. 118 Tex.Cr. 
211 . 


94. U.S.—Coates v. U. S., C.C.A.Cal., 
59 F.2d 173. 

95. Ala.—'Matson v. State, ITS So. 
612, 27 Ala.App. 396, certiorari de¬ 
nied 173 So. 617, 234 Ala. 74—Da¬ 
vis V. State, 98 So, 912, 19 Ala.App. 
551. 

98- Ala,—Matson v. State, 173 So. 
612, 27 Ala.App. 396, certiorari de¬ 
nied 173 So. 617, 234 Ala. 74. 

97- Tex.—Sawyer v. State, 286 S.W. 
209, 104 Tex.Cr. 622. 

98- Ind.—Cochran v. State, 155 N.E. 
651, 199 Ind. 126. 

99. Ala.—Ramsey v. State, 130 So. 
674, 24 Ala-APP. 83, certiorari de¬ 
nied 130 So. 676, 222 Ala. •37— 
Smith V. State, 102 So. 733, 20 Aid. 
App. 442. 

1. Wash.—State v, Powell, *297 P. 
160, 161 Wash. 514. 

2. Tex.—Kelly v. State, 278 S.W. 
449, 102 Tex.Cr. 396. 

3. Ohio.—Petway v. City of Cleve¬ 
land, 178 N.E. 334, 40 Ohio App. 

, 878. . 
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a. Burden of Proof 

The burden of going forward with the proof of af¬ 
firmative defenses Is on the accused In a prosecution for 
violation of the intoxicating liquor laws. 

Applying the general rules stated supra § 339 b 
(2), where a manufacture, sale, transportation, or 
unlawful possession of intoxicating liquor is shown 
as charged, if accused claims that the act was not 
unlawful, because coming within the terms of an 
exception or proviso in the statute, or because per¬ 
formed for specially permitted purposes, or under 
other circumstances which would relieve him from 
criminal responsibility, the burden of going for¬ 
ward with the evidence is on him to establish such 
defense,^ or that the sale was made or the liquors 
possessed for a purpose which is permitted, or not 
forbidden, by the statute,^ or that the sales were 
made to persons to whom he might lawfully sell at 
the particular time, although sales to others would 
have been illegal.® Thus the burden is on accused 
to sustain his defense that the particular liquor 
sold was such as he might lawfully sell, because it 
was not prohibited by the statute or was excepted 
from its terms.^ If accused claims that the sale 
was made on a prescription, the burden is on him 
to establish the fact of the prescription and that it 


complied with the statutory requirements.® The 
burden of proving a license or special authority as 
a defense to a prosecution for violation of liquor 
laws is discussed supra § 364 a, the burden of prov¬ 
ing the kind and properties of the liquor involved 
supra § 371 b, and accused’s burden of proving, in 
a prosecution under local option law, that notice of 
local option election was not properly gpven supra 
§ 355. 

Sale to minor. In a prosecution for the sale of 
liquor to a minor, accused has the burden of sus¬ 
taining a defense that the sale was made with the 
consent, order, or permission of the parent, mas¬ 
ter, guardian, or family physician of the minor,® 
and in some jurisdictions accused has the burden of 
proving lack of knowledge of the minority of the 
purchaser^® or on honest and reasonable belief that 
he was of age,^^ although, as considered supra § 
349 c (1), in other jurisdictions the burden is on 
the state to prove accused’s knowledge of the pur¬ 
chaser’s minority. 

Sale to intoxicated person or habitual drunkard. 
Where, in a prosecution for selling to a person of 
known intemperate habits, accused’s justification 
was that he sold on the requisition of a physician, 


4. Del,—State v, Pantolome, 138 A. 

401. 3 W.W.Harr. 255. 

Ga.—Garrett v. State, 31 S.E.2d 244, 
71 Ga.App. 449—Barfleld v. State, 

1 S,B.2d 47, 59 Ga.App. 383. 

Ill.—People V. Duchow, 163 N.E. 352, 
331 Ill. 636. 

Ind.—Lodyga v. State, 179 IT.E, 542, 
203 Ind. 494—Jalbert v. State, 165 
N.E. 522, 200 Ind. 380—^Murray v. 
State. 153 N.E. 773, 198 Ind. 389. 
Iowa.—State v. Boever, 210 N.W. 
571, 203 Iowa 86. 

Ky.—Vanover v. Commonwealth, 261 
S.W. 604, 202 Ky. 813. 

La.—State v. Prophet, 102 So. 666, 
157 La. 550—State v. Yokum, 99 
So. 621, 155 La. 846. 

Minn.—State v. McLean, 196 N.W. 

278, 157 Minn. 359. 

Miss.—Holley v. State, 111 So. 139, 
144 Miss. 726. 

Mo.—State v. Clark, 33 S.W.2d 890— 
State v. Cook. IS S.W.2d 58, 322 
Mo. 1203—State v. Lunfrunk, App., 
279 S.W. 733. 

-Mont.—State v. Rice, 235 P. 716, 73! 
Mont. 272—State v. Breeding, 234. 
P. 1097, 73 Mont. 30—State v. 

Sawyer, 229 P. 734, 71 Mont. 269— 
State V. Lewis, 216 P. 337, 67 Mont. 
447. 

N.O.—State v. Gordon, 30 S.B.2d 48, 

‘ 224 N.C. 304—State v. Davis. 1 S. 

E.2d 104, 214 N.C. 787—State v. 
Epps, 197 S.E. 580, 213 N.C. 709— 
State V. Dowell, 143 S.E. 133, 195 
N.C. 523. 


N.D.—State v. McDaniels, 192 N.W. 
974, 49 N.D. 648. 

Pa—Commonwealth v. Einch, 80 Pa. 
Super. 386—Commonwealth v. 

Crocco, 6 PaDlst. & Co. 27, 39 
York I-eg.Rec. 45—Commonwealth 

V. Scovone, Com.Pl., 33 Luz.Leg. 
Reg. 503—Commonwealth v. Kemp, 
Quar.Sess., 25 Wash.Co. 31. 

S.C.—Corpus Juris cited iu State v. 
Burns, 130 S.E. 641, 644, 133 S.C. 
238. 

Tenn.—Renfro v. State, 144 S.W.2d 
793, 176 Tenn. 638. 

Tex.—Commander v. State, 115 S.W. 
2d 654, 134 Tex.Cr. 337—Brown v. 
State, 27-8 S.W. 436, 102 Tex,€r. 
522—Tuckness v. State, 276 S.W. 
277, 101 Tex.Cr. 483—Tro v. State, 

! 274 S.W. 634, 101 Tex.Cr. 185— 

Lee V. State, 255 S.W. 425, 95 Tex. 
Cr. 654—Copello v. State, 254 S. 

W. 973, 95 Tex.Cr. 306—King v. 
State, 253 S.W. 262, 95 Tex.Cr. 93. 

Va—Smith v. Commonwealth, 30 S. 
E.2d 26, 182 Va. 585, 153 A.L.R. 
1150—Powers v. Commonwealth, 30 

S.E.2d 22, 182 Va 669—Miller v. 
Commonwealth, 2 S.E.2d 343, 172 
Va 639—Robertson v. City of 
Hopewell, 154 S.E. 598, i55 Va 
1009—^Harris v. Commonwealth, 
128 S.E. 578, 142 Va. 620. 

Wash.—State v. Young, 81 P.2d 799, 
196 Wash. 515—State v. Gohn, 296 
P. 826, 161 Wash. 177—State v.' 
Rouw, 286 P. 81, 156 Wash. 198— 
State V. Cress, 225 P. 51, 129 
Wash. 292. 


Wyo.—Bird v. State, 257 P. 2, 36 
Wyo. 532. 

33 C.J. p 746 note 54. 

5. Ky.—Thacker v. Commonwealth, 
251 S.W. 943, 199 Ky. 521. 

La.—State v. Warren, 6 So.2d ‘558, 
199 La. 494. 

Mo.—State v. Frazier, ’269 S.W. 410, 
217 Mo.App. 524. 

Wis.—Nelson v. State, 203 N.W. 343, 
186 Wis. 648. 

33 C.J. p 747 note 56. 

6. Ky.—Combast v. Commonwealth, 
125 S.W. 1092, 137 Ky. 495. 

33 C.J. p 747 note 67. 

7. La—State v. Warren, 6 So. 2d 
558, 199 La 494. 

33 C.J. p 747 note 55. 

8. Ill.—People V. Lull, 246 Ill.App. 
53. 

Wis.—Nelson v. State, 203 N.W. 343. 

186 Wis. 648. 

33 C.J. p 749 note 84. 

9. Ill.—See People v. Colberg, 201 
IlLApp. 72. 

Wash.—State v. McCormick, 106 P. 

1037, 66 Wash. 469. 

33 C.J. p 749 note 85, p 767 note 56. 

lOu Pa—Commonwealth v. Terry, 
15 PaSuper. 608—Commonwealth 
V. Baumler, 20 PaCp. 273. 

11. Ind.—Pehn v. State, 29 N.R 
1137, 3 Ind.App. 568. 

33 ax p 767 note 64. 
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the burden was on him to establish that fact;^2 
and ignorance of the purchaser’s habits is, in some 
jurisdictions, a matter of defense to be proved by 
accused,although, as discussed supra § 349 c (2), 
in other jurisdictions accused’s knowledge of the 
purchaser’s intemperate habits must be proved by 
the prosecution. 

b. Admissibility 

Competent evidence tending to establish a defense 
asserted by a person accused of violating the Intoxicat¬ 
ing liquor laws Is admissible. 

The general rule considered supra § 340, that any 
competent evidence is admissible on the part of ac¬ 
cused which tends to prove his matters of defense 
or disprove any element of the offense, has been 
applied with respect to various particular matters 
of defense and accordingly evidence has been 
held admissible to show the legality of transactions 
on premises allegedly maintained as a liquor nui¬ 
sance,^5 that the transportation of intoxicating liq¬ 
uor was lawful,^® or that accused did not own or 
possess the vehicle which was used in the transpor¬ 
tation,or that the vehicle belonged to the driver 
with whom he was riding,^ 8 or that accused did 
not know of the minority of a purchaser, or hon¬ 
estly and reasonably believed that he was of age.^^ 
So, in a prosecution for unlawful possession of in¬ 
toxicating liquor, accused is entitled to prove that 
his possession was not unlawful^® even though a 
statute provides that the keeping of a specified 
quantity is prima facie evidence of an unlawful 
intent.^^ Where the issue is as to the ownership of 
the property wherein the liquor was found, accused 
is entitled to introduce evidence that the property 
was owned by another person, even though such 
evidence of ownership is not conclusive.22 Accused 
charged with possession of a still for manufactur¬ 
ing purposes is entitled to explain his possession of 
the several component parts of the still.23 


In a prosecution for selling intoxicating liquor 
without* a license, accused may show that he was 
both a physician and a druggist and that he pre¬ 
scribed and sold the liquor in good faith as a med- 
icine.24 In a prosecution for maintaining a place 
for the unlawful sale of liquor, evidence that the 
premises were owned by another person is inadmis¬ 
sible in the absence of evidence * that such other 
person had exclusive possession thereof.25 Evi¬ 
dence that another has pleaded guilty to the of¬ 
fense is not admissible as a defense to a prosecu¬ 
tion for a violation susceptible of joint commis- 
sion.26 The admissibility of evidence to sustain a 
defense that accused was licensed is discussed su¬ 
pra § 364 b, and of evidence to prove that accused 
was not required to be licensed supra § 351. The 
admissibility of evidence to prove or disprove the 
connection of accused with the offense is discussed 
supra § 360 b, and to show that he sold, leased, or 
transferred the property to a third person prior to 
the sale or transaction in question supra § 367 b. 
The admissibility of evidence on behalf of accused 
to show the kind and properties of liquor involved 
is discussed supra § 371 c. 

Keeping open at prohibited times. Evidence to 
show that an accused charged with keeping open a 
saloon on an election day was told that it was not 
an offense to open it after the close of the polls is 
not admissible as a defense ;27 but accused is en¬ 
titled to introduce evidence showing that the elec¬ 
tion was not legally held.2S In a prosecution for 
opening on Sunday, evidence that the police officers 
permitted accused to enter his saloon on Sunday 
to keep up fires, to prevent freezing, is not admis- 
sible.2® 

Medicinal use or purpose. Evidence may, under 
some statutes, be admissible to show that the liquor 
was intended for medicinal use,20 but under other 
statutes such evidence has been held inadmissible'in 


12. Ala.—^Atkins v. State, 60 Ala. 
45. 

13. Ind.—Allison v. State, 47 Ind. 
140. 

Iowa.—State v. Ward, 36 N.W. 765, 
75 Iowa 6‘37. 

14. Tex.—Simpson v. State, 115 S. 
W.2d 416. 134 Tex.Cr. 266. 

15. Ky.~Louisville & N. R. Oo. v. 
Commonwealth, 103 S.W. 349, 126 
Ky. 279, 31 Ky.L. 683. 

18. Tex.—Sinapson v. State, 115 S. 
W.2d 416. 134 Tex.Gr. 256. 

17. Va.—Levine v. City of Lynch¬ 
burg-, 159 S.E. 95, 156 Va. 1007. 

18. Ala.—Bruce v. State, 116 So. 
611, 22 Ala.App. 440. 

19. Ind.- 3 :Brown v. Slate, 24 Ind. 
113 — Stafte V. Kalb, 14 Ind. 403. 


20. Okl.—Dean v. State, 75 P.2d 900, 
63 Okl.Cr. 385. 

Tex.—Petty v. State, *2 SJW.2d 857, 
109 Tex.Cr. 58. 

21. Okl.—^Dean v. State, 75 P.2d 900, 
63 Okl.Cr, 385. 

Tex.—Petty v. State, 2 S.W.2d 857, 
109 Tex.Cr. 58. 

22. Okl.—Yeargain v. State, 136 P. 
2d 69'6, 76 Okl.Cr. 356. 

23. Ala.—^McCormick v. State, 117 
So. 911, 22 Ala.App. 577. 

24. Ky.—Lindsay v. Commonwealth, 
35 S.W. 269, 99 Ky. 164, IS Ky.L. 
49. 

25. Wash.—State v. Weston, 225 P. 
411, 129 Wash, 507. 

Reason lor mle 

The mere fact that another held 
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the legal title and had been in pos¬ 
session would not tend to show that 
accused was not there conducting 
and maintaining a pla-ce for the un¬ 
lawful sale of intoxicating liquor.—- 
State V. Weston, supra. 

20. Ala.—Mims v. S^te, 116 So. 803^ 
22 Ala.App. 451. 

27. Tex.—Steinberger v. State, 34 S, 
W. 617, 35 Tex.Cr. 492. 

28. Tex.—^Neimann v. State, Cr., 74 
S.W. 558. 

29. S.D.—State v. Donovan, 132 N, 
W. 698, 2S SrD. 186, 36 •L.R.A.,N.S., 
167. 

30. Tex.—Love v. State, 281 S.W, 
1050, 103 Tex.Cr. 521—Brown v. 
State, 269 S.W. 1051, 99 Tex.Cr. 
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the absence of proof of a permit for possession.^! 
Evidence that accused had been advised that whisky 
would be good for the health of his wife has been 
"held admissible^2 even though the advice came from 
one who was not qualified to act as a physician 
but excluding evidence as to the use by accused’s 
wife of intoxicating liquor for medicinal purposes 
has been held proper as not presenting an issue 
whether the whisky which accused was making at 
the time was for medicinal purposes.34 Evidence 
that several years previous to the alleged unlawful 
possession a physician had administered whisky to 
a member of accused’s family is inadmissible 
and where, under the prohibition laws, no person is 
allowed to possess intoxicating liquors for medicinal 
purposes testimony as to the physical condition of 
members of accused’s family is inadmissible.36 So 
evidence that a physician advised accused to make 
home brew for his wife is inadmissible, since a 
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physician can give a prescription for intoxicating 
liquor under certain circumstances, but cannot au¬ 
thorize any person to make such liquor for any 
purpose whatever.3'^ Refusal to permit accused to 
testify to the physical condition of his father and 
mother is proper where the testimony in no way 
tends to solve any issue involved in the case.^^ 

c. Weight and Sufficiency 

General rules as to the weight and sufficiency of the 
evidence apply with respect to particular matters of de- 
fense. 

The general rules stated supra § 341 with respect 
to the weight and sufficiency of the evidence as to 
matters of defense have been applied in determining 
the weight and sufficiency of evidence relating to 
various particular matters of defense.^^ The fact 
that liquor was transported for medicinal pur¬ 
poses can be proved by other evidence than ac¬ 
cused’s own testimony.40 


INTOXICATING LIQUORS 


D. TRIAL 


§ 375. In General 

The rules of procedure In criminal prosecutions gen¬ 
erally are applicable in trials for violations of the liq¬ 
uor laws. 

The rules of procedure in criminal prosecutions 
generally, as discussed in Criminal Law § 961 et 
seq, usually are applicable in trials for violations of 
the liquor laws.^! Thus these rules govern as to 
such matters as the time for making a motion to 


dismiss,^2 the granting or refusal of continuances or 
adjournments,^^ the authority of attorneys specially 
appointed to prosecute,^^ the argument and con¬ 
duct of counsel,the presence of spectators in the 
court,and swearing of witnesses, the conduct of 
their examination, and the order of presenting evi¬ 
dence.^ It has been held that a motion to return 
the liquor to the person accused of its unlawful 
possession is a proceeding distinct from the trial of 
the prosecution on its merits,^ and that a hearing 


432—Ellis V. State, 247 S.W. 509, 
93 Tex.Cr. 322. 

■31. Vt.—State v. Semeraro, 131 A. 
798, 99 Vt. 273. 

32. Tex.—Brannan v. State, 55 S.W. 
2d 102, 122 Tex.Cr. 318—^Neeley v. 
State, 22 S.W.2d 138, 113 Tex,Cr. 
401 —Floyd V. State, 282 S.W. 218, 
104 Tex.Cr. 1. 

33. Tex.—Floyd v. State, 282 S.W. 
218, 104 Tex.Cr. 1. 

Pharmacist 

Tex.—Brannan v. State, 55 S.W.2d 
102, 122 Tex.Cr. 318. 

34. Tex.—Clark v. State, 288 S.W. 
1075, 106 Tex.Cr. 490. 

35. Kan.—State v. Messmer, 254 P. 
378, 123 Kan. 201. 

Reason for mle 

The evidence, if admitted, would 
not have been any justification of the 
possession of the intoxicating liquor 
:at the time when it was found on 
Accused’s premises, and would not 
have tended to prove that the liquor 
found belonged to the patient and 
not to accused.—State v. Messmer, 
rsupra. 


36. Ala.—McMillan v. State, 164 So. 
395, 26 Ala.App. 596—Beasley v. 
State, 115 So. 290, 22 Ala.App. 314. 

37. Mo.—State v. Baxter, App., 45 
S.W.2d 887. 

38. Tex.—Carter v. State, 277 S.W. 
395, 101 Tex.Cr. 611. 

39. Ill.—See People v. Colberg, 201 
I11.APP. 72, 

Evidence held sufficient 

(1) To constitute an affirmative 
defense.—Garcia v. State, 273 S.W. 
856, 101 Tex.Cr. 56. 

(2) To show that possession of 
whisky was legal and that whisky 
was not prohibited liquor.—Chris¬ 
tian V. State, 198 So. 366, 29 Ala.App. 
497. 

Evidence held insufficient 

(1) To overcome presumption of 
knowledge and require direction of 
acquittal.—People v. Burbank, 208 
N.W. 687, 234 Mich. 600. 

(2) To show that intoxicating 
liquor found in accused’s possession 
was prescription liquor.—^Nelson v. 
State, 203 N.W. 343, 186 Wis. 648. 
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40. Tex.—Torres v. State, 272 S.W. 
460, 100 Tex,Cr. 202. 

41. Tex.—^Hendrick v. State, 83 S.W. 
711, 47 Tex.Cr. 371. 

Va.—Spratley v. Commonwealth, 152 
S.E. 362. 154 Va. 854. 

42. Mich.—People v. Haas, 44 N.W. 
928, 79 Mich. 449. 

43. Ga.—^Johnson v. State, 60 Ga. 
634. 

Motion to quash affidavit and search 
warrant 

Court need not act on motion to 
quash affidavit and search warrant 
before requiring announcement of 
ready for trial.—^Wofford v. State, 38 
S.W.2d 798, 118 Tex.Cr. 378. 

44. S.D.—State v. Becker, 51 N.W. 
1018, 3 S.D. 29. 

45. Ga.—^Lewis v. State, 65 S.E. 
1072, 7 Ga,App. 56. 

46. Ind.—^Nuzum v. State, 88 Ind. 
599. 

47. Ala,—^Vann v. State, 37 So. 158, 
140 Ala. 122. 

33 C.J. p 785 note 39. 

48. Ohio.—Blatnik v. State, 164 N.E. 
814, 23 Ohio App. 137. 
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on the motion is a condition precedent to the hear¬ 
ing or trial on the merits.*^^ 

Analysis of liquor. It is error for the prosecu¬ 
tion to refuse a request made by accused in good 
faith to be furnished with a sample of the liquor 
claimed to have been sold by him in order that he 
may have it analyzed.^® 

New trial, A motion for a new trial which is 
based on an incorrect theory of the law is properly 
denied.5i 

§ 376. Questions for Court and Jury 

a. In general 

b. Sufficiency of evidence to go to jury 

c. Guilt or innocence 

d. Identification of accused 

e. Knowledge, intent, and good faith 

f. Character and properties of liquor 

g. Sale 

h. Other questions 
a. In General 

Questions of law are for the court and questions of 
fact are for the Jury, or for the trial Judge sitting with¬ 


out a Jury, In prosecutions for violations of the liquor 
laws. 

In accordance with general rules, as discussed in 
Criminal Law §§ 1118-1120, in prosecutions for 
violation of liquor laws, questions of law are for 
the court,52 and questions of fact are for the ju- 
ry.53 A conflict in the testimony presents a ques¬ 
tion of fact for determination by the jury.54 

Where the case is tried without a jury questions 
of fact are for the trial judge.55 

b. Sufficiency of Evidence to Go to Jury 

(1) In general 

(2) Nonsuit, affirmative charge, or di¬ 

rected verdict 

(1) In General 

In order that the case may be properly submitted 
to the Jury, the evidence must amount to more than 
a conjecture or a suspicion of accused’s guilt, and It 
must be legally sufficient to satisfy the Jury of the 
guilt of accused beyond a reasonable doubt. 

In order that the case may be properly submit¬ 
ted to the jury, the evidence must amount to more 
than a conjecture or a suspicion of accused’s guilt,^® 


49. Ohio.—^Blatnik v. State, supra. 

50. La.—State v. Bramhall, 63 So. 
608, 184 La. 1. 

5X. Ga.--Cone v. State, 191 S.E. 260, 
184 Ga, 31$. 

52. Ala.—^Pitts v. State, 99 So. 61, 
19 Ala.App. 559. 

Okl.—Wilmoth v. Ste.te, 131 P.2d 
774, 75 OkLCr. 369. 

53. Ala.—^Hewitt v. State, 102 So. 
489, 20 Ala.App. 379. 

Mo.^State v. Blocker, 278 S.W. 1014. 
Or.—State v, Quartier, 236 P. 746, 
114 Or. 657. 

Tex.—Patterson v. State, 6 S.W.2d 
993, 109 Tex.Cr. 521. 

33 O.J. p 786 note 63. 

54. U.S.—Johnson v. U. S., C.C.A. 
Mo., 12 P.2d 374—Brock v. U. S., 
C.C.A.MO., 12 F.2d 370. 

Ala.—Smith v. State, 5 So.2d 648, 
SO Ala.App. 346—Burt v. State, 193 
So. 876, 29 Ala.App. 160—White v. 
State. 180 So. 306, 28 Ala.App. 221 
—Snell V. State, 173 So. 894, 27 
Ala.App. 466—^Lindsey v. State, 166 
So. 434, 27 Ala.App. 93—Cox v. 
State, 147 So. 648, 25 Ala.App. 407 
—^Taylor v. State, 145 So. 602, 
25 Ala.App. 295—Roberson v. 

State, 144 So. 371, 25 Ala.App. 270 
—^Bruce v. State, 136 So. 860, '24 
Ala.App. 475—Prouty v. State, 136 
So. 492, 24 Ala.App. 464—Barnes 
V. State, 133 So. 746, 24 Ala.App. 
238—Graham v. State, 133 So. 67, 
24 Ala.App. 171, certiorari denied 
133 So. 58, 222 Ala. 606—^Weeks 
v. State, 132 So. 870, 24 Al€uApp. 
198, certiorari denied 182 So. 871, 


222 Ala. 442—Jacobs v. State, 132 
So. 868, 24 Ala.App. 195, certiorari 
denied 132 So. 870, 222 Ala. 420— 
Waldorf v. State, 132 So. 63, 24 
Ala.App. 152—^Jarnigan v. State, 
132 So. 48, 24 Ala.App. 163, cer¬ 
tiorari granted 132 So. 50, 222 
Ala. 143—McGee v. State, 131 So. 
248, 24 Ala.App. 124—Smart v. 

State, 129 So, 99, 23 Ala.App. 548 
—Jacobs V. State, 127 So. 264, 23 
Ala.App. 486—Sims v. State, 121 
So. 441, 23 Ala.App. 87—^Brown v. 
State, 119 So. 612, 22 Ala.App. 648 
—Winslett v. State, 117 So. 5, 22 
Ala.App. 480—^White v. State, 115 
So. 418, 22 Ala.App. 324—Bailey 
V. State, 110 So. 164, 21 Ala.App. 
668, certiorari denied 110 So. 165, 
216 Ala. 244—Thames v. State, 109 
So. 612, 21 Ala.App. 626—^Perkins 
V. State, 109 So. 563, 21 AlauApp. 
604—^Puller v. State, 107 So. 731, 
21 Ala.App, 300—^Brogden v. State, 
106 So. 679, 21 Ala.App. 195—Pope 
V. State, 105 So. 917, 21 AlaApp. 
122—Battles v. State, 105 So. 704, 
21 AlaApp. 54, certiorari denied 
Ex parte Battles, 105 So. 704, 213 
Ala 533—^Harmon v. State, 101 So. 
353, 20 AlaApp. 264—Price v. 
State, 101 So. 300, 20 AlaApp. 201 
—Clements v. State, 99 So. 832, 19 
AlaApp. 640. 

Ky.—^Thomas v. Commonwealth, 287 
S.W. 917, 216 Ky. 419. 

N.C.—State v. Stutts, 35 S.E.2d 881. 

Okl.—Tutt V. State, 272 P. 1031, sec¬ 
ond case, 41 Okl. 314. 

Tex.—Finley v. State, 169 S.W.2d 
976, 146 Tex.Cr. 507—West v. 
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State, 8 S.W.2d 119, 110 Tex.Cr. 
290. 

Va.—^Harris v. Commonwealth, 6 S. 

E.2d 678, 174 Va. 486. 

33 C.J. p 787 note 55. 

Evidence held not conflicting 
Ala—Kiker v. State, 172 So. 290. 
233 Ala 448. 

55. Ala.—Green v. State, 2 So.2d 
324, 30 AlaApp. 94, certiorari de¬ 
nied 2 So.2d 326, 241 Ala 288— 
Harvel v. State, 153 So. 891, 26 
AlaApp. 65—Gunnells v. State, 111 
So. 320, 21 AlaApp. 648—Bertal- 
son V. State, 110 So. 913, 21 Ala. 
App. 617. 

Okl.—Canady v. State, Cr., 161 P.2d 
817. 

Wash.—State v. Bantam, 1 P.2d 861. 
163 Wash. 698. 

56. XJ.S.—Graceffo v. U. S. C.C.A. 
Pa, 46 F.2d 852. 

Ala.—Duncan v. State, 190 So. 100,. 
28 AlaApp. 665—^Davidson v. 

State, 180 So. 129, 28 Ala.App. 151 
—^Hightower v. State, 123 So. 287, 
23 AlaApp. 235—Martin v. State, 
106 So. 873, 21 AlaApp. 230— 
Hobdy V. State, 100 So. 571, 20 
AlaApp. 44—Dawkins v. State, 98 
So. 492, 19 AlaApp. 501. 

Mo.—State v. Carter, 36 S.W.2d 917 
—State V. Hardy. 34 S.W.2d 102, 
326 Mo. 969—State v. Duncan, 296* 
S.W. 149, 317 Mo. 451—State v. 
Mohr, 289 S.W. 654, 316 Mo. 204— 
State V. Wann, App., 15 S.W.2d_ 
938. 

Ind.—Wood V. State. 192 NJE3. 257,. 
207 Ind. 235. 
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and it must be legally sufficient to satisfy the jury sufficient or insufficient for submission to the jur 3 r 

of the guilt of accused beyond a reasonable doubt under the particular facts of the case in a prosecu* 

and to a moral certainty.^? In accordance with tion for illegal possession of intoxicating liquor, 
these rules the evidence has been held to be legally for illegally keeping or possessing intoxicating liq- 


Vt.—state V. Zielonko, 141 A. 596, 
101 Vt. 105. 

57. Ala.—Martin v. State, 108 So. 
873, 21 Ala.App. 230. 

58. ZSvidexice held snfUcient to STO 
to jury 

U.S.—Berry v. U. S., C.C.A.Okl., 62 P. 
2d 350—Vilson v. U. S., C.C.A.Or., 
61 P.2d 901—Carroll v. U. S., C.C. 
A.Minn., 39 F.2d 414—Doyle v. 

U. S., C.C.A.Okl., 33 F.2d 265— 
Doran v. U. S., C.C.A.Mont., 31 P. 
2d 754—Bond v. U. S., C.C.A.Or., 
26 P.2d 665—Dibello v. U. S., G. 
C.A.MO., 19 P.2d 749—Frisch v. U. 
S., C.C.A.N.J., 17 P.2d 81. certio¬ 
rari denied Frish v. U. S., 47 S.Ct. 
763, 274 U.S. 748. 71 L.Ed. 1330 
—Stockman v. U. S., C.C.A.Wash., 
8 F.2d 211—Scheck v. U. S., C.C.A. 
N.J., 6 F.2d 187—Peterson v. U. S., 
C.C.A.Alaska. 297 F. 1000. 

Ala.—Lewis v. State, App., 22 So. 
2d 615—Hardin v. State, 15 So.2d 
912, 31 Ala.App. 306—^Hardin v. 
State, 15 So.2d 632, 31 Ala,App. 
303—Harrison v. State, 6 So.2d 
603, 30 Ala.App. 398—^Horton v. 
State, 4 So. 2d 477, 30 Ala.App. 
271, certiorari denied 4 So.2d 479, 
242 Ala. 29—Emerson v. State, 4 
So.2d 183, 30 Ala.App. 248, certio¬ 
rari granted 4 So.2d 186, 241 Ala. 
383—Mears v. State, 193 So. 328, 
29 Ala.App. 151—Lance v. State, 
190 So. 108, 28 Ala.App. 571— 
Barfield v. State, 187 So. 604, first 
case, 28 Ala.App. 408, certiorari 
denied 187 So. 504, second case, 237 
Ala. 421—Balias v. State, 171 So. 
383, 27 Ala.App. 276, certiorari de¬ 
nied 171 So. 384, 233 Ala, 227— 
Whitehead v. State, 164 So. 306, 26 
Ala,App. 692—Malone v. State, 147 
So. 205, 25 Ala,App. 393—Pate v. 
State, 145 So. 500, first case, 25 
Ala,App. 217, certiorari denied 145 
So. 600, second case, 226 Ala, 106 
—^Hammons v. State, App., 140 So. 
627—Leach v. State, 136 So. 493, 
24 Ala.App. 423—Prouty v. State, 
136 So. 492, 24 Ala,App. 454— 

Grimes v. State, 135 So. 652, 24 
Ala,App. 378—Carmack v.. State, 
125 So. 902, 23 Ala,App. 368, cer¬ 
tiorari denied 125 So. 903, 220 Ala. 
611—Car V. State, 116 So. 903, 22 
Ala,App. 415, certiorari denied 116 
So. 905, 217 Ala. 616—^Vincent v. 
State, 113 So. 643, 22 Ala.App. 172 
—Davis V. State, 111 So. 314, 21 
Ala.App. 637—Sikes v. State, 107 
So. 800, 21 Ala-App. 220, certiorari 
denied 107 So. 8dl, 214 Ala, 308— 
McGrew v. State, 107 So. 328, 21 
Ala.App. 266—Harris v. State, 106 
So. 55, 21 Ala,App. 60, certiorari 
denied Ex parte Harris, 106 So. 56, 
213 Ala, 699—Jaco v. State, 103 
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So. 917, 20 Ala,App. 659—^Anderson 

V. State, 103 So. 305, 20 Ala.App. 
605—Nix V. State, lOO So. 918, 20 
Ala.App. 94. 

Del.—Garboctowskl v. State, 123 A 
395, 2 W.W.Harr. 386. 

Iowa,—State v. Umphalbaugh, 228 N. 

W. 266, 209 Iowa 561—State v. 
Bamsey, 223 N.W. 873, 208 Iowa 
796, certiorari denied Bamsey v. 
State of Iowa. 50 S.Ct. 40, 280 U. 
S. 595, 74 L.Ed. 642—State v. Kirk- 
man, 220 N.W. 57, 206 Iowa 364. 

Elan.—State v. Gibbons, 125 P.2d 350, 
155 Kan. 366. 

Ky.—^Rice v. Commonwealth, 9 S.W. 
2d 1075, 225 Ky. 712—Scott v. 
Commonwealth, 298 S.W. 378, 221 
Ky. 184—Boggs v. Commonwealth, 
292 S.W. 324, 218 Ky. 782—Bates 

V. Commonwealth, 292 S.W. 315, 
218 Ky. 737—^Tates v. Common¬ 
wealth. 286 S.W. 1046, 215 Ky. 725 
—Minniard v. Commonwealth, 283 
S.W. 1001. 214 Ky. 641—Pulliam 

V. Commonwealth, 278 S.W. 134, 
211 Ky. 766—^Maier v. Common¬ 
wealth, 276 S.W. 116, 210 Ky. 441 
—Stewart v. Commonwealth, 270 
S.W. 718, 208 Ky. 174—Smith v. 
Commonwealth, 269 S.W. 307, 207 
Ky. 425—Commonwealth v. John¬ 
son, 268 S.W. 345, 206 Ky. 701— 
Combest v. Commonwealth, 267 S. 

W. 1093, 206 Ky. -654—Addington 
V. Commonwealth, 266 S.W. 260, 
205 Ky. 680—^Emerson v. Common¬ 
wealth, 264 S.W. 1063, 204 Ky. 
455—Topp V. Commonwealth, 261 
S.W. 251, 202 Ky. 716—Bentley v. 
Commonwealth, 254 S.W. 752, 200 
Ky. 246—^English v. Common¬ 
wealth, 252 S.W. 121, 200 Ky. 103. 

Me.—State v. Kelley, 149 A 15^ 
129 Me. 8. 

Mich.—People v. Leslie, 214 N.W. 
128, 239 Mich. 334—^People v. Ans- 
comb, 208 N.W. 46, 234 Mich. 203 
—^People V. Lange, 194 N.W. 496, 
224 Mich. 5. 

Miss.—^Ross V. State, 189 So. 626, 185 
Miss. 378—Johnson v. City of Ab¬ 
erdeen, 176 So. 262, 179 Miss. 626 
—Walker v. State, 146 So. 463, 166 
Miss. 130—Sykes v. State, 128 So. 
763, 167 Miss. 600—Schillings v. 
State, 118 So. 137, 151 Miss. 361— 
Borders v. State, 104 So. 145, 138 
Miss. 788. 

Mo.—State V. Brown, 56 S.W.2d 405, 
331 Mo. 656—State v. England, 11 
S.W.2d 1024—State v. Stearman, 
App., 47 S.W.2d 176—State v. 
Wann, App., 15 S.W.2d 938—State 
V. Kernek, App., 16 S.W.2d 865 
—State V. Carroll, App., 11 S.W. 2d 
1094—State v. Plgg, App., 10 S.W. 
2d 320—State v. Hull, App., 8 S.W. 
2d 1076—State v. Kernek, App., 7 
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S.W.2d 432—State v. Sheeler, App.,. 
300 S.W. 318—State v. Hagen,. 
App., 299 S.W. 83—State v. Lee,. 
App., 298 S.W. 1044—State v. 
Sheppard, App., 294 S.W. 121— 
State V. Flory, App., 290 S.W. 1026' 
—State V. Davenport, App., 289 
S.W. 664—State v. Eddington, 
App., 286 S.W. 143—State v. Mc~ 
Dearmott, App., 286 S.W. 124— 
State V. Maher, App., 276 S.W. 
1034—State v. Blocker, App., 274 
S.W. 1097—State v. Todd, App., 
270 S.W. 144—State v. Hoelscher, 
App., 267 S.W. 426—State v. Tay¬ 
lor, App., 266 S.W. 1017—State v. 
Lucas, App., 264 S.W. 81—State 
V. Clark, App., 256 S.W. 554. 

N.C.—State v. Atkinson, 188 S.B. 73, 
210 N.C. 661—State v. Norris, 173 
S.E. 14, 206 N.C. 191—State v. 
Weston, 147 S.E. 618, 197 N.C. 25— 
State V. Pierce, 136 S.E. 121, 192 
N.C. 766—State v. Adams, 132 S. 
E. 281, 191 N.C. 526—State v. Mey¬ 
ers, 129 S.E. 600. 190 N.C. 239— 
State V. Hammond, 125 S.E. 402, 
188 N.C. 602. 

Okl.—State v. Gragg. 110 P.2d 321. 
71 Okl.Cr. 213—Blenden v. State, 
297 P. 827, 50 Okl.Cr. 313—Gallea 
V. State. 259 P. 661, 38 Okl.Cr. 165. 
S.C.—State V. PHnce, 162 S.E. 777, 
165 S.C. 115—State v. Bolin, 162 
S.E. 466, 164 S.C. 375—State v. 
Baker, 153 S.E. 924, 157 S.C. 142— 
State V. Malphrus, 151 S.E. 572, 

154 S.C. 386—State v. Quick, 140 S. 

E. 97, 141 S.C. 442—State v. Bra- 
zell, 138 S.B. 352, 139 S.C. 639— 
State v. Gault, 136 S.E. 739, 138 
S.C. 459—State v. Gault, 136 S.E. 
738, 138 S.C. 417—State v. Hilliard, 
125 S.E. 132, 129 S.C. 452. 

S.D.—State v. Gooder, 234 N.W. 610, 

57 S.D. 619, followed in State v. 
Tanner, 235 N.W. 602, two cases, 

58 S.D. 146—State v. Persevich, 
206 N.W. 576, 49 S.D. 427. 

Tenn.—Bragg v. State, 290 S.W 1, 

155 Tenn. 20. 

Tex.—Ellis v. State, 279 S.W. 833, 
103 Tex.Cr. 57. 

Vt.—State V. Dropolski, 136 A. 835, 
100 Vt. 259. 

Wash.—City of Everett v. Marks, 
i 297 P. 1096, 162 Wash. 139—State 
V. Pattison, 237 P. 1000, 135 Wash. 
392, reheard 241 P. 966, 135 Wash. 
392. 

W.Va.—State v. Danser, 144 S.E. 295, 
105 W.Va. 495. 

Wis.—Ring v. State, 212 N.W. 662, 
192 Wis. 391. 

Evidence held insufficient to go to 
jury 

U.S.—Cohen v. U. S., C.C.A.Mass., 56 

F. 2d 28—Cefaln v. U. S., C.C.A. 
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uor for the purpose of sale,59 for illegally pos- | facture of intoxicating liquor,50 for illegally manu- 
sessing a still or other paraphernalia for the manu- 1 facturing intoxicating liquor,5i for possessing mash 


Colo., 37 F.2d 867—Bergedorff v. 

U. S., C.C.A.C 0 I 0 ., 37 P.2d 248. 
Ala.—Curlee v. State, 196 So. 747. 

29 Ala.App. 393—Duncan v. State, 
190 So. 100. 28 Ala.App. 565—Car- 
roll V. State. 179 So. 397. 28 Ala. 
App. 108—Grimes v. City Com’rs 
of Florence, 172 So. 357, 27 Ala. 
App. 362—Abernathy v. State, 165 
So. 787, 27 Ala.App. 74—Washing¬ 
ton V. State, 132 So. 65, 24 Ala. 
App. 155—Jacobs v. State, 123 So. 
235, 23 Ala. App. 234—Posten v. 
State, 119 So. 863, 23 Ala.App. 28 
—McKinnon v. State, 119 So. 596. 
22 Ala.App. 654—^Hendrick v. 
State, 112 So. 900, 22 Ala.App. 106. 

D.C.—Toney v. U. S., 67 F.2d 573, 62 
App.D.C. 307. 

TCy.—Gossett v. Commonwealth, 90 
S.W.2d 730, 262 Ky, 540—Williams 

V. Commonweal*h, 298 S.W. 939, 
221 Ky. 354—Witt v. Common¬ 
wealth. 293 S.W. 1072, 219 Ky. 519 
—^Ball V. Commonwealth, 268 S.W. 
1085. 207 Ky. 189—Roark v. Com¬ 
monwealth, 268 S.W. 297, 206 Ky. 
618 —Tewmy v. Commonwealth, 
267 SW. 1087, 206 Ky. 622. 

Mo.—State v. Smith, App., 285 S.W. 
1039. 

N-.C,-State v. Penry, 17 S.E,2d 4, 
220 N.C. 248. 

Okl.—Altenried v. State, 283 P. 1035. 
45 Okl.Cr. 428—Peltier v. State, 
279 P. 919. 44 O'll.Cr. 100. 

S.C.—State V. Phillips, 132 S.B. 610, 
134 S.C. 226. 

Possession of moonshine whisky 
Mo.—State v. Boggs, App., 49 S.W. 
2d 269. 

Possession of lienor withont reve¬ 
nue stamps 

S.C.—S^ate V. Williams, 32 S.E.2d 
887. 206 S.C. 70. 

Tex.—Shugart v. State, 150 S.W.2d 
246. 141 Tex.Cr. 551. 

53. Evidence held sufficient to go to 
jury 

Ark,—Shell v. State, 42 S.W.2d 19, 
184 Ark. 248. 

Colo.—Waite v. People, 262 P. 1009, 
83 Colo. 162. 

Ill.—People V. Tate, 146 N.E. 487. 
316 Ill. 52. 

Me.—State v. Lament, 149 Al. 629, 
129 Me. 73. 

Mass.—Commonwealth v. De Finnis, 
160 N.E. 531, 263 Mass. 138—Com¬ 
monwealth V. Helfman, 166 N.E. 
448, 258 Mass. 410—Commonwealth 
V. Campopiano, 150 N.E. 844, 264 
Mass. 560—Commonwealth v. 
D’Amico, 150 N.E. 321, 254 Mass. 
512. 

Okl.—Hill V. State, 137 P.2d 261, 76 
Okl.Cr. 371. 

Tenn.—Crocker v. State, 251 S.W. 
914, 148 Tenn. 106. 

Tex.—Owens v. State, 149 S.W.2d 
964, 141 Tex.Cr. 499—Boatcallie 

V. State, 60 S.W.2d 826, 121 Tex. 


Cr. 149—Denning v. State, 48 S. 

W.2d 643. 120 Tex.Cr. 122—Hilde¬ 
brand V. State, 29 S.W.2d 774, 115 
Tex.Cr. 245. 

Wash.—State v. Wlnchell. 128 P.2d 
643. 14 Wash.2d 420—State v. Fig- 
lenski, 13 P.2d 5, 169 Wash. 38— 
State V. Coffleld, 1 P.2d 883, 164 
Wash. 16. 

Evidence held insufficient to go to 
jiry 

N.C.—State v. McNeill, 35 S.E.2d 
629, 225 N.C. 558—State v. Sud- 
dreth. 27 S.E.2d 623. 223 N.C. 610 
—State V. Lockey, 199 S.E. 715, 
214 N.C. 525. 

Okl.—Thomas v. State. 106 P.2d 836, 
70 Okl.Cr. 404—Cline v. State, 47 
P.2d 191, 57 OkLCr. 206. 

Keeping nntaxed lienor for sale 

N.C.—State v. Kirkman, 32 S.E.2d 
328. 224 N.C. 778. 

60. Evidence held sufficient to go 
to jury 

U.S.—Vilson V. U. S., C.C.A.Or., 61 
F.2d 901—Kelley v. U. S.. C.C.A. 
Neb., 61 F.2d 843. 86 A.L R. 338 
—^Doran v. U. S., C.C.AMont, 31 
F.2d 754. 

Ala.—Jackson v. State, App., 22 So. 
2d 99, certiorari denied 22 So.2d 
100, 246 Ala. 669—Reynolds v. 

State, 4 So.2d 429, 30 Ala.App. 
270, certiorari denied 4 So.2d 430, 
241 Ala. 679—Brasher v. State, 2 
So.2d 469. 30 Ala.App. 186—Gidley 
V. State, 199 So. 748, 29 Ala.App. 
605—Hannah v. State, 176 So. 827, 
27 Ala.App. 594—Lindsey v. State, 
166 So. 434, 27 Ala,App. 93—Hutto 
V. State, 165 So. 871, 27 Ala.App. 
81—Pairrett v. State, 155 So. 880, 
26 Ala.App. 198—^Allen v. State, 
155 So. 721, 26 Ala.App. 195—Low- 
rey v. State, 155 So. 313, 26 Ala. 
App. 159—Ridgeway v. State, 154 
So. 126, 26 Ala.App. Ill—Culbert 
V. State, 153 So. 296, 26 Ala.App. 
78—^Houston v. State, 148 So. 861, 
25 Ala.App. 425, certiorari denied 
148 So. 863, 227 Ala. 172—Berry v. 
State, 147 So. 646, 25 Ala.App. 382, 
certiorari denied 147 So. 647, 226 
Ala. 441—^Wilson v. State, 145 So. 
691, 25 Ala.App. 298—Smith v. 

State, 145 So. 601, 26 Ala.App. 294 
—Berry v. State, 133 So. 308, 24 
Ala.App. 221—Simpson v. State, 
132 So. 705, 24 Ala.App. 207—Bow¬ 
lin V. State, 132 So. 600, 24 Ala. 
App. 192—Stutts V. State, 130 So. 
161, 24 Ala.App. 64—Jones v. 

State, 129 So. 97, 23 Ala.App. 646 
—^Hannah v. State, 127 So. 795, 23 
Ala.App. 487, certiorari denied 127 
So. 796, 221 Ala. 103, and followed 
in Sharp v. State, 128 So. 924, first 
case, 23 Ala.App. 674, certiorari 
denied 128 So. 911, 221 Ala. 699— 
Woodall V. State, 126 So. 497, 23 
Ala.App. 430—Smith v. State, 126 
So. 186, 23 Ala.App. 405—^Parcus 
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V. state, 124 So. 123, 23 Ala.App. 
270—McFarland v. State, 118 So. 
500, 22 Ala.App. 609—^Kelly v. 

State. 110 So. 798. 21 Ala.App. 616 
—Hendrix v. State, 110 So. 167, 
21 Ala.App. 517. certiorari denied 
110 So. 168, 215 Ala. 114—Gay v. 
State, 108 So. 617, 21 Ala.App. 270, 
certiorari denied 108 So. 619, 214 
Ala. 677—Haithcock v. State, 108 
So. 401, 21 Ala.App. 367—Saffold v. 
State. 106 So. 894, 21 Ala.App. 216 
—Newton v. State, 106 So, 889, 
21 Ala.App. 209—Cook v. State, 
101 So. 919. 20 Ala.App. 353—Car¬ 
away V. State, 101 So. 912, 20 Ala. 
App. 362—Stoner v. State, 101 So. 
468, 20 Ala.App. 185. certiorari de¬ 
nied Ex parte Stoner, 101 So. 469, 
211 Ala. 613—Tartt v. S^ate, 101 
So. 336, 20 Ala.App. 252—White v. 
State. 101 So. 66, 20 Ala.App. 65— 
Sims V. State, 99 So. 50. 19 Ala. 
App. 655—Davis v. State, 98 So. 
912, 19 Ala.App. 551—Pool v. 

State, 98 So. 309! 19 Ala.App. 406. 
certiorari denied Ex parte Pool. 
98 So. 309, 210 Ala, 464. 

Ark.—Williams v. State, 31 S.W.2d 
628. 182 Ark. 118G—Henderson v. 
State, 297 S.W. 836. 174 Ark. 835. 
Ind.—Rector v. State, 190 N.E. 172. 
211 Ind. 483, rehearing denied 7 N. 

E. 2d 794, 211 Ind. 483. 

Ky.—^Fox V. Commonwealth, 43 S.W. 
2d 62, 240 Ky. 811—McKinney v. 
Commonwealth. 270 S.W. 800, 208 
Ky. 322—^Adams v. Commonwealth, 
256 S.W. 419, 201 Ky. 306. 

N.C.—State v. Norris, 173 S.E. 14, 

206 N.C. 191. 

Tenn.—Cisco v. State, 28 S.W.2d 338, 
160 Tenn. 681. 

Tex.—Ellison v. State. 295 S.W. 622, 
107 Tex.Cr. 165—Horne v. State. 
284 S.W. 656, 104 Tex.Cr. 358— 
Harrison v. State, 279 S.W. 455, 
103 Tex.Cr. 21. 

Evidence held insufficient to go to 
Juiy 

Ala.—Lyles v. State, 121 So. 7, 23 
Ala.App. 81—Murphy v. State, 113 
So. 623, 22 Ala.App. 163—Byrd v. 
State, 113 So. 480, 22 Ala.App. 
147—Gardner v. State, 106 So. 894, 
21 Ala.App. 208. 

Ind.—Wood v. State, 192 N.E. 267. 

207 Ind. 235. 

Ky.—Rushing v. Commonwealth, 257 
S.W. 15, 201 Ky. 481. 

Mo.—State v. Sickles, 286 S.W. 432, 
220 Mo.App. 290—State v. Lipps, 
App.. 267 S.W. 414. 

S.C.—State V. Brock, 126 S.E. 765. 

61. Evidence held sufficient to go to 

jury 

U.S.—Vilson V. U. S., C.C.A.Or., 61 

F. 2d 901—Kelley v. U. S., C.C.A. 
Neb., 61 F.2d 843, 86 A.L.R. 338 
—^U. S. v. Crushiata, C.C.A.N.Y., 
69 P.2d 1007—Crono v. U. S.. C.C. 
A.Cal,, 69 Fr2d 339—^Dowling v. 
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for making liquor,^2 for illegally selling intoxicat- j ing liquor,^3 in a prosecution for bootleg- 


U. S.. C.C.A.Fla., 49 F.2d 1014 
—Doran v. U. S., C.C.A.Mont., 31 
F.2d 754—De Gregorio v. U. S., 
C.C.A.N.Y., 7 F.2d 295. 

Ala.—^Weaver v. State, 114 So. 67, 
second case, 216 Ala. 557—Jackson 

V. State, App., 22 So.2d 99, cer¬ 

tiorari denied 22 So.2d 100, 246 
Ala. 669—Hutto v. State, 165 So. 
871, 27 Ala.App. 81—Pairrett v. 
State, 155 So. 880, 26 Ala.App. 198 
—Ford V. State. 147 So. 651, 25 
Ala.App. 409—Blue v. State, 146 
So. 429, 25 Ala.App. 345—Ramsey 
V. State, 130 So. 674, 24 Ala.App. 
83, certiorari denied 130 So. 676. 
222 Ala. 37—Jones v. Stat-e, 127 
So. 681, 23 Ala.App. 493—Lagle v. 
State, 126 So. 181, 23 Ala.App. 400 
—Parcus V. State, 124 So. 123, 23 
Ala. App. 270—Roberts v. State, 
114 So. 890, 22 Ala.App. 178, cer¬ 
tiorari denied 114 So. 891, 217 
Ala. 375—Kelly v. S'ate, 110 So. 
798, 21 Ala.App. 616—Willis v. 

State, 110 So. 593, 21 Ala.App. 607 
—Hendrix v. State, 110 So. 167, 
21 Ala.App. 517, certiorari denied 
110 So. 168, 215 Ala, 114—Newton 
V. State, 106 So. 889, 21 Ala,App. 
209—Stewart v. State, 104 So. 352, 
20 Ala. App. 594—Anderson v. 
State, 103 So. 305, 20 Ala.App, 505 
—^Parmer v. State, 101 So. 482, 20 
Ala.App. 233, certiorari denied Ex 
parte Parmer, 101 So. 484, 211 Ala. 
613—Williams v. State, 101 So. 
288, 20 Ala App. 201-*“Glaze v. 

State, 100 So. 629, 20 AlaApp. 7. 
certiorari denied Ex parte Glaze, 
100 So. 630, 211 Ala, 418—Chappel 
V. State, 100 So. 75, 19 AlaApp. 
648—Dawkins v. State, 99 So. 661, 
19 AlaApp. 589—Davis v. State, 98 
So. 912, 19 AlaApp. 561—Nuby 

V. State, 97 So. 767, 19 AlaApp. 
424—Stewart v. State,'97 So. 684, 
19 Alai App. 389. 

Ark.—Williams v. State, 31 S.W.2d 
528, 182 Ark. 1186—Roach v. 

State, 19 S.W.2d 1009, 179 Ark. 
1155—Hill V. State, 295 S.W. 54, 
173 Ark. 1181. 

Ind.—Ellis V. State, 154 N.E. 489, 198 
Ind. 679. 

Ky.—Hudson v. Commonwealth, 283 
S.W. 1034, 214 Ky. 578—Collier v. 
Commonwealth, 273 S.W. 36, 209 
Ky. 558—Casey v. Commonwealth, 
269 S.*W. 306, 207 Ky. 383—Stump 

V. Commonwealth, 268 S.W. 567, 
206 Ky. 793—Morse v. Common¬ 
wealth, 266 S.W. 37, 204 Ky. 672, 
dissenting opinion 271 S.W. 1105— 
Camden v. Commonwealth, 264 S. 

W. 1048, 200 Ky. 377. 

Mich.—People v. Anscomb, 208 N.W. 
45, 234 Mich. 203—People v. Lange, 
194 N.W. 496, 224 Mich. 5. 

Miss.—Lofton v. State, 111 So. 303, 
146 Miss. 237. 

3^o_State v. Click, 67 SW.2d 1077 
—State V. Orr, 4*3 S.W.2d 1048— 


State V. Stough, 2 S.W.2d 767, 
318 Mo. 1198—State v. Lofton, 1 
S.W.2d 830—State v. Gensler, 295 
S.W. 1081—State v. Williamson. 
285 S.W. 717—State v. Milstead. 
285 S.W. 429, 315 Mo. 1—State v. 
Bauer. 285 S.W. 82—State v. Shel¬ 
ton, 284 S.W. 433, 314 Mo. 333— 
State V. Morris. 279 S.W. 141. 
N.C.—State v. Adams, 132 S.E. 281, 
191 N.C. 526. 

Or.—State v. Delaplain, 287 P. 681, 
132 Or. 627. 

S.C.—State V. Williams, 32 S.E.2d 
887, 206 S.C. 70—State v. Reaves, 
28 S.E.2d 91. 203 S.C. 501—State 
V. Young. 141 S.E. 605. 143 S.C. 
340—State v. Bunyon, 135 S.E. 361, 
137 S.C. 391—State v. Carson, 126 
S.E. 757, 131 S.C. 42—State v. 

Jackson. 119 S.E. 676, 126 S.C. 244. 
Tex.—Plemons v. State, 74 S.W.2d 
1009, 127 Tex.Cr. 141—McPherson 
V. State, 43 S.W.2d 944, 119 Tex. 
Cr. 293—Taylor v. State, 288 S.W. 
1080, 105 Tex.Cr. 465—Zulkoski v. 
State, 278 S.W. 441, 102 Tex.Cr. 
501. 

Va—Trent v. Commonwealth, 156 S. 

E. 567, 155 Va. 1128. 

Wash.—State v. Donnelly, 241 P. 661, 
137 Wash. 56—State v. Ihan, 224 
P. 935, 129 Wash. 279. 

Svidence held insnlllclexit to fgo to 
Jury 

U.S.—U. S. V. Morabette, C.C.A.I11., 
119 F.2d 986. 

Ala—^Lyles v. State, 121 So. 7, 28 
AlaApp. 81. 

Ky.—Bach v. Commonwealth, 9 S.W. 
2d 717, 225 Ky. 595—Maggard v. 
Commonwealth, 291 S.W. 1053, 2918 
Ky. 655—Ratliff v. Commonwealth, 
291 S.W. 1012, 218 Ky. 693. 

Mass.—Commonwealth v. Ambrozie- 
vitz, 168 N.E. 208, 269 Mass. 97. 
Mo.—State v. Rhodes, 292 S.W. 78, 
316 Mo. 671—State v. Pinto, 279 
S.W. 144, 312 Mo. 99. 

S.C.—State v. Klugh, 125 S.E. 922, 
130 S.C. 160. 

Proseontios. for setting up and op¬ 
erating stUl 

U.S.—Biglierl v. U. S., C.C.A.Cal., 35 

F. 2d 847. 

Prosecution, for manufacturing liq¬ 
uor for purpose of sale 
Tex.—Simmons v. State, 279 S.W. 

831, 103 Tex.Cr. 175. 

Wash.—State v. Hollister, 288 P. 249, 
157 Wash. 4—State v. Davis, 265 
P. 736, 147 Wash. 361—State v. 
Ketchum, 237 P. 511, 135 Wash. 
301. 

Prosecution for manufacturing com 
whisky 

Mo.—State v. Mitts, 289 S.W. 935, 
316 Mo. 1320. 

62. Evidence held sufOLcient to go to 
jury 

On.—State v. Mageske, 249 P, 364, 
. 119 Or. 312. 


Evidence held insufficient to go to> 
jury 

Mo.—State v. Hazelhorst, 296 S.W. 
139. 

63. Svidence held sufficient to go to 
jury 

U.S.—Hill V. U. S., C.C.A.Fla., 47 P. 
2d 220—Bonner v. U. S . C C A.Ark., 
46 P.2d 619, certiorari denied 51 S. 
Ct. 560, 283 U.S. 851, 75 L.Ed. 145» 
—Carroll v. U. S., C.C.A.Minn., 39 
F.2d 414—Frisch v. U. S., C.C.A. 
N.J., 17 F.2d 81, certiorari denied 
Frish V. U. S., 47 S.Ct. 763, 274 

U. S. 748, 71 L.Ed. 1330. 

Ala— Gandy v. City of Birmingham, 
17 So.2d 421, 31 AlaApp. 313, cer¬ 
tiorari denied 17 So.2d 426, 245 
Ala 441—Mancil v. State, 110 So. 
320, 21 AlaApp. 588—Self v. State, 
107 So. 719. 21 AlaApp. 304. 

Ark.—Davidson v. State, 23 S.W.2d 
615, 180 Ark, 970—Foreman v. 

State, 9 S.W.2d 327, 177 Ark. 1193— 
Bird V. State, 299 S.W. 40, 175 Ark. 
1169. 

IH.—^People V. De Geovanni, 157 N.E. 
196, 326 Ill. 230. 

Ind.—Fenwick v. State. 150 N.B. 764, 
197 Ind. 572. 

Ky.—Hall V. Commonwealth, 43 S.W. 
2d 346, 241 Ky. 72—Akers v. Com¬ 
monwealth, 272 S.W. 880, 209 Kv. 
342—^Wells V. Comnaonwealth, 265 
S.W. 818, 205 Ky. 322—Jewell v. 
Commonweaith, 265 S.W. 27, 204 
Ky. 629—Bartholomew v. Common¬ 
wealth, 258 S.W. 677, 201 Kv. 849. 
Me.—State v. Beety, 15 A.2d 293, 137 
Me. 327—State v. McNaughton, 
164 A. 623, 132 Me. 8. 

Mass.—Commonwealth v. Campopla- 
no, 150 N.E. 844, 254 Mass. 560. 
Mo.—State v. Biles. 2 S.W.2d 756— 
State V. Norris, 2 S.W.2d 755— 
State V. French, 300 S.W. 793, 318 
Mo. 619—State v. Hedrick, 296 S. 
W. 152—State v. Wright, 291 SW. 
1078—State v. White. 289 S.W, 953, 
316 Mo. 210—State v, Hemphill, 
App., 287 S.W. 836—State v. Moore, 
279 S.W. 133—State v. Sissom, 278 
S.W. 704. 

Neb.—Nunnenkamp v. State, 261 N. 

W. 418, 129 Neb. 264. 

N.C.—State v. Norris, 173 S.E. 14, 
206 N.C. 191. 

Tex,—Moss V. State, 120 S.W.2d 1054, 
135 Tex.Cr. 404—Milner v. State, 
69 S.W.2d 408, 125 Tex.Cr. 568— 
Ayers v. State, 43 S.W.2d 1097, 119 
Tex.Cr. 16«0—Crips v. State, 20 S. 
W.2d 200, 113 Tex.Cr. 263—Lahon 

V. State, 265 S.W, 392, 98 Tex.Cr. 
167—McDonald v. State, 2^0 S.W. 
850, 97 Tex.Cr. 200. 

Wis.—Wohlfert v. State. 219 N.W. 
272, 196 Wis. HI—Schuler v. State, 
•214 N.W. 337, 198 Wis. 478. 
Evidence held insufficient to go to 
jury 

Ky.—Mered4th v. Commonwealth, 
287 S.W. 930, 216 Ky. 417. 
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ging,64 in a prosecution for unlawfully trans- for the sale of intoxicating liquor,®*^ in a pros- 
porting intoxicating liquor,for giving away in- ecution for maintaining a nuisance,®^ or in 
toxicating liquor,®^ for illegally operating a place 


Mo.—state v. Grumes, 3 S.W.2d 229, 
319 Mo. 24—State v. Duncan, 296 
S.W. 149, 317 Mo. 451. 

Vt—State V. Zielonko, 141 A. 696, 
101 Vt. 105. 

Selling* in dry county 
In prosecution for selling whisky 
in county alleged to be dry area, 
where certificate of publication of 
result of prohibition election in such 
county was not read to jury by coun¬ 
ty clerk as state's witness, and there 
was no agreement that county was 
dry area or that certificate* should be 
considered in evidence, there was not 
sufficient evidence to take to jury 
Question of guilt of accused.—Mac¬ 
Intyre V. State, 174 S.W.2d 732. 146 
Tex.Cr. 308. 

Selling Jamaica ginger for beverage 
purposes 

Ky.—Partin v. Commonwealth, 279 
S.W. 335, 212 Ky. 346. 

Prosecution for sale without permit 
Ky.—Mabe v. Commonwealth, 130 S. 

W.2d 805, 279 Ky. 432. 

Prosecution for sale of liQuor to mi¬ 
nor 

Conn.—State v. Lrougiotis, 34 A. 2d 
777, 130 Conn. 372. 

Okl.—Tutt V. State, 272 P. 1031 (sec¬ 
ond case), 41 Okl. 314. 

Selling medicinal preparation for 
beverage purposes 

Ky.—^Williams v. Commonwealth, 279 
S.W, 348, 212 Ky. 327. 

Selling moonshine whisky 
Mo.—State v. Vallo, 33 S.W.2d 899. 
€4. Evidence held sufficient to go to 
jury 

Wash.—State v. Boyd. 272 P. 964, 150 
Wash. 326—State v. Bowen, 272 P. 
48, 150 Wash. 136, modified on oth¬ 
er grounds 280 P. 490, 154 Wash. 
23—State, v. Kile, 262 P. 146, 146 
Wash. 187—State v. Presta, 253 
P. 811, 142 Wash. 639—State v. 
Gumm, 251 P. 273, 141 Wash. 355. 
Evidence held insufficient -to go to 
jury 

Wash.—State v. Hurlbert, 279 P, 123, 
153 Wash. 60. 

65. Evidence held sufficient to go to 
jury 

as.—Isaacs v. U. S., C.C.A.Neb., 66 
F.2d 924—Spoetzl v. U. S., C.C.A. 
Tex., 63 !P.2d 9—^Patterspn v. U. 

S., C.C.A.Kan., 62 F.2d 968—Mil¬ 
ler V. U. S., €.C.A.Pa., 60 F.2d 605, 
certiorari denied 62 S.Ct. 31, 284 

U.S. 651, 76 L.Ed. 552, and fol¬ 
lowed in, C.C.A.N.Y., Piazza v, D. 

S., 59 F.2d 1071—Bonner v. U. S., 
C.C.A.Ark., 46 F.2d '619, certiorari 
denied 51 S.Ct. 660, 283 U.S. 851, 
75 L.Ed. 1459. 

Ala.—^Pocki»us v. State, 197 So. 81, 
29 Ala.App. 391, certiorari denied 


197 So, ‘82, 240 Ala. 64—Jackson v. 
State, 174 So. 540. 27 Ala.App. 468 
—Cantor v. State, 165 So. 597, 27 
Ala.App. 40—Dotson v. State, 135 
So. 159, 24 Ala.App. 216, certiorari 
denied 135 So. 160, 223 Ala. 229— 
Elrod V. State, 126 So. 188, 23 Ala. 
App. 412. 

Ark.—Barnett v. State, 39 S.W.2d 
321, 183 Ark. 884. 

Ind.—Cochran v. State, 155 N.E. 551, 
199 Ind. 126—Bronnenburg v. 

State, 150 N.E. 768, 197 Ind. 255. 
Iowa.—State v. Canalle, 221 N.W. 

847, 206 Iowa 1169. ; 

Ky.—Westfall v. Commonwealth, 16 
S.W.2d 467, 228 Ky. 587—Morris v. 
Commonwealth, 279 S.W. 346, 212 
Ky. 363—Myers v. Commonwealth, 
278 S.W. 520, 212 Ky. 245—Over- 
street’ V. Commonwealth, 275 S.W. 
808, 210 Ky. 330—Burchett v. Com¬ 
monwealth, 264 S.W. 1066, 204 Ky. 
454—Banks v. Commonwealth, 261 
S.W. 20, 202 Ky. 661—'Cassady v. 
Commonwealth, 257 S.W. 721, 201 
Ky. 540. 

Mich.—^People v. Shorr, 198 N.W. 

969, 227 Mich. 243. 

Mo.—State v. Jones, 55 S.W.2d 960, 
331 Mo. 601—State v. Nichols, 49 
S.W.2d 14, 330 Mo. 114—State v. 
Austin, 29 S.W.2d 686—State v. 
Bartholomew, 24 S.W. 2d 1006— 
State V. Janes, 1 S.W.2d 137, 318 
Mo. 625—State v. Smith, 300 S.W. 
1081—State v. Knight, 300 S.W. 
719—State v. Thurston, 300 S.W. 
485—State v. Bishop, 295 S.W. 147, 
317 Mo, 477—State v. Johnson, 292 
S.W. 41, 

N.C.—State v. Davis, 1 S.B.2d 104, 
214 N.G. 7*87-State v. Norris, 173 
S.B. 14, 206 N.C. 191—State v. Sig¬ 
mon, 130 S.E. 854, 190 N.C. 684— 
State V. Meyers, 129 S.E. 600, 190 
N.C. 239—State v. Godette, J26 S. 

E. 24, 188 N.C. 497. 

S.C,—State V, Brazell, 138 S.E. 362, 
139 S.C. 639—State v. Bruce, 136 
S.B, 29, 188 S.C. 96—State v. Hil¬ 
liard, 125 S.B. 132, 129 S.C. 452. 
Tenn.—^Bragg v. State, 290 S.W. 1, 
155 Tenn. 20. 

Tex.—^Durham v. State, 75 S.W.2d 
258, 127 Tex.Cr. 113—Jones v. 

State, 59 S,W.2d 164, 123 Tex.Cr. 
499—Shelton v. State, 49 S.W.2d 
1118, 121 Tex.Cr. 227—Elder v. 

State. *37 S.W.2d 1015, 118 Tex.Cr. 
254—Noble v. State, 266 S.W. 412, 
98 Tex.Cr. 463. 

Wash.—State v. Pielow, 251 P, 6'86, 
141 Wash. 302. 

B-vidence held insufficient to go to 
jury 

U.S.—Cohen v. U. S., C.C.AMass., 66 

F. 2d 28. 

Iowa.—State v. Drain, 218 N.W, 269, 
206 Iowa 581. 
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Mo.—state v. King, 53 S.W.2d 252, 
331 Mo. 268— State v. Hardy, 34 
S.W. 2d 102, 326 Mo. 969— State v. 
Eklof, 11 S'w.2(i 1033, 321 Mo. 
548— State v. Kurtz, 295 S.W. 747, 
317. Mo. 380. 

Com whisky i 

Proof of transporting whisky^, is 
insufficient to prove transportation 
of corn whisky.—State v. Gatlin, 
Mo., 267 S.W. 797. 

Prosecution for transporting liQuor 
without revenue stamps 
S.C.—State V. Williams, 32 S.E.2d 
887, 206 S.a 70. 

66. Evidence held sufficient to go to 
jury 

Mo.—State v. Rowe, 24 S.W.2d 1032. 
324 Mo. 863. 

Evidence held insufficient to go to 
jury 

Mo.—State v. Stratton, 289 S.W. 668, 
316 Mo. 240. 

Giving to person in habit of becom¬ 
ing intoxicated 

Iowa.—State v. Wareham, 218 N.W. 
145, 205 Iowa 604. 

67. Evidence held sufficient to go to 
jury 

Wash.—State v. Moore, 287 P. 22. 
156 Wash, 386—State v. Groshong, 
251 P. 289, 141 Wash. 270—State 

V. Davis, 242 P. 31, 137 Wash. 288 
—State V. PanovicK, 238 P. 903, 
136 Wash. 20. ’ 

Prosecution for beihg jointist 
Wash.—State v. Kingsbury, 256 P. 
174, 147 Wash. 426. 

E-vidence of a single sale is suffi¬ 
cient to go to the jury on the ques¬ 
tion whether defendant was guilty 
of keeping a place in which intoxi¬ 
cating liquors were sold where the 
statute makes proof of a single sale 
prima facie evidence of guilt of the 
offense.—People v. Arendsma, 194 N. 

W. 635, 223 Mich. 610. 

68. Evidence held snfflcient to go to 
jury 

U.S.—Montestani v. U. S., C.C.A.I11., 
64 F.2d 914—Berry v. U. S., C.C.A. 
Okl., 62 F.2d 350—Durkin v. U. 

S., C.C.AMass., 62 F.2d 305—Hill 
V. U. S., O.C.APla., 47 P.2d 220— 
Doran v. U. S., C.O.AMont., 31 F. 
2d 754—Bond v. U. S., CC.AOr., 26 
F.2d 665—Dibello v. U. S., C.C.A. 
Mo., 19 F.2d 749. 

Cal.—People v. Fuller, 238 P. 809, 
73 CaLApp. 183. 

Iowa.—State v. Kelly, 253 N.W. 49, 
217 Iowa 1305—State v. Slycord, 
232 N.W. 636, 210 Iowa 1209— 
State V. Bourgeois, 229 N.W. 231, 
210 Iowa 1129—State v. Salisbury, 
' 227 N.W. 589, 209 Iowa 139—State 
I V. Tibbits, 222 N.W. 423, 207 Iowa 
1 1033—State v. McGee, 221 N.W. 
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prosecutions for other violations of the liquor 
laws.®^ 

Ownership or possession as sufficient evidence. 
Evidence of accused’s unlawful possession of intox¬ 
icating liquors,*^0 or of the finding of intoxicating 
liquors*^^ or a still or other apparatus for manufac¬ 
turing intoxicating liquors '^2 on premises under the 
immediate control of accused, is generally sufficient, 
without additional evidence, to authorize submission 
of the case to the jury, where, by reason of statute 
or otherwise, a prima facie case of the guilt of ac¬ 
cused of the offense charged is presented by such 
evidence, but mere ownership or possession of prem¬ 
ises on which the liquor or apparatus is found is 
not sufficient if accused’s knowledge of, or con¬ 
sent to, the presence of the liquor or apparatus can¬ 
not be inferred from the evidence.'^^ Where a pri¬ 


ma facie case arising from possession is negatived 
by further evidence introduced by the state, the evi¬ 
dence is insufficient for the jury.'^^ Mere proof of 
possession of the means of making liquor is insuf¬ 
ficient to take the case to the jury in a prosecution 
for manufacturing liquor.*^5 
Presence at place of offense as sufficient evi¬ 
dence. In the absence of a statute otherwise pro¬ 
viding, mere presence on or near the premises 
where liquor is manufactured or paraphernalia for 
manufacturing liquor is found is insufficient to pre¬ 
sent the question of manufacturing liquor or pos¬ 
sessing property for the manufacture of liquor, 
but only a little more evidence than accused’s pres- 
.*ence at an isolated place where liquor is manufac¬ 
tured is necessary to make the evidence sufficient to 
, go to the jury.*^*^ 


656, 207 Iowa 334—State v. Burch, 
209 Isr.W. 474, 202 Iowa 348—State 
y. Japone, 209 N.W. 468, 202 Iowa 
450—State v. Heeren, 205 N.W. 498, 

; 200 Iowa 882, t ! 

Me.—State v. Shortwell, 139 A. <677, ‘ 
126 Me. 484. 

Evidence held InsnfBLcient to go to 
Jury 

U.S.—Ayers v. U. S., C.C.AlArk., 68 
F.2d 607—Cefalu v. U. S., C.O.A. 
Colo., 37 P.2d 867. 

69. Evidence held snfflcient to go to 
jury 

Ala.—^Wallace v. State, 176 So. 310, 
first case, 27 Ala.App. 537, certio¬ 
rari denied 176 So. 310, second 
case, 234 Ala. 550—Giles v. State, 
105 So. 426, 21 Ala.App. 73—Reeves 
V. State, 97 So. 152, 19 Ala,App. 
309. 

Iowa.—State v. Meyer, 213 N.W. 220, 
203 Iowa 694. 

Tenn.—Bragg v. State, 290 S.W. 1, 
155 Tenn. 20. 

83 C.J. p 786 notes 61 [a], 52 [a]. 

Evidence held insufficient to go to 

Jury 

Ark.—^Holford v. State, 294 S.W. 33, 
173 Ark. 989. 

Mo.—State v. Zeikle, 296 S.W. 117. 

33 C.J. p 786 note 62 [b]. 

70. Ala.—Jackson v. State, 104 So. 
865, 20 Ala.App. 664. 

Mo.—State v. Sillyman, 7 S.W.2d 256. 

•Okl.—Clark v. State, 287 P. 1062, 47 
Okl.Cr. 36—Long v. State, 256 P. 
65, 37 Okl.Cr. 52. 

33 C.J. p 787 note 56. 

Erosecntion for maintaining liquor 
nuisance 

Iowa.—State v. Arluno, 268 N.W. 179, 
222 Iowa 1. 

Prosecution for possessing llq.iior 
with intent to sell 

N.C.—State v. Hammond, 125 S.E. 
402, 188 N.C. 602. 

Okl.—Smith v. State, 69 P.2d 671, 62 
Okl.Cr. 33—Eastridge v. State, 48 
P.2d 869, 67 Okl.Cr. 323—Rose v. 


State, 254 P. 509, 36 Okl.Cr. 333— 
Triplitt V- State, 240 P. 749, 32 Okl. 
Cr. 375—May v. State, 238 P. 1003. 
31 Okl.Cr. 361—McCoy v. State, 238 
P. 223, 31 OkLCr. 254—Cosby v. 
State, 236 P. 61, 30 Okl.Cr. 294. 
Tex.—Parsons v. State, 278 S.W. 444, 
102 Tex.Cr. 624. 

Wash.—State v. Presta, 253 P. 811, 
142 Wash. 539—State v. Glenn. 237 
P. 292, 135 Wash. 153—State v. 
Conner, 182 P. 602, 107 Wash. 571. 
ljiq.uor packaged without official seal 
In. prosecution of liquor dealer for 
having and keeping liquor in packag¬ 
es which had not been sealed with 
official seal of liquor control board, 
commonwealth made out prima facie 
case requiring submission to jury 
where it established that packages 
found in liquor dealer’s possession 
did not have official seal of board.— 
Commonwealth v, Tyahla, 194 A. 322, 
128 Pa.Super. 414. 

71. Ala.—^Lawler v. State, 18 So.2d 
4-69, 31 Ala,App. 458—Ritz v. City 
of Birmingham, 119 So. 596, 22 
Ala.App. 653—Key v. State, 118 So. 
766, 22 Ala.App. 627—Strickland v. 
State, 104 So. 351, 20 Ala.App. 600. 

S.C. — State V. Atkins, 5 S.E.2d 576, 
192 S.C. 110. 

33 C.J. p 787 note 57. 

72. Ala.—Bell v. State, 101 So. 158, 
20 Ala.App. 150. 

Ark.—West v. State, 13 S.W.2d 821, 
179 Ark. 28. 

Iowa.—State v. Trumbauer, 223 N.W. 

491, 207 Iowa 772. 

■33 C.J. p 787 note 68. k 

Proof of possession of parts of still 
held sufficient 

Ala.—Bradley v. State, 18 So.2d 702, 
31. Ala.App. 475—^Nugent y. State, 
181 So. 707, 28 Ala.App. 182, cer¬ 
tiorari denied 1-81 So. 709, 236 Ala, 
213, followed in Oldham v. State, 
181 So. 709, 28 Ala,App. 184, and 
Goad V. State, 181 So. 709, 28 Ala,' 
App. 184—^Pelfrey v. State, .144 So. 


461 (first case), 25 Ala,App. 231, 
certiorari denied 144 So. 461 (sec¬ 
ond case), 225 Ala, '591—Davis v 
State, 132 So. 458, 24 Ala,App. 190 
—Guff V. State, 129 So. 714, 24 Ala. 
App. 41—^Higginbotham v. State, 
129 So. 713, 24 Ala,App. 40—^Lyles 
V. State, 122 So. 611, 23 Ala,App. 
135, certiorari denied 122 So. 612. 
219 Ala, 380, and followed in 
Sledge V. State. 122 So. 925, 23 
Ala.App. 675—^McCormick v. State, 
117 So. 911, 22 Ala.App. 577—Jack- 
son V. State, 117 So. 156, 22 Ala. 
App. 409, certiorari denied 117 So. 
157, 217 Ala. 563—Watford v. 

State. 109 So. 174, 21 Ala,App. 428. 

Miss.—Hollis V. State, 115 So. -593, 
149 Miss. 508. 

73. U.S.—Maddelin v. U. S., C.C.A. 
Ill., 46 P.2d 266. 

Ala.—^Trammell v. City of Roanoke, 
125 So. 795, 23 Ala,App. 385, fol¬ 
lowed in Teasy v. City of Phoenix 
City, 129 So. 927, 24 Ala,App. 692. 

Mo.—State v. Mohr, 289 S.W. 554, 316 
Mo. 204. 

N.C.—State v. Hanford, 194 S.B. 481, 
212 N.C. 746. 

Va.—^Messer v. Commonwealth, 133 
S.E. 761, 145 Va, 838. 

74. N.a—State v. McNeill, 35 S.E. 
2d 629, 225 N.C. 558. 

75. Ky.—^Marbum v. Common¬ 

wealth, 13 S.W.2d 243, 227 Ky. 356 
—Starks v. Commonwealth, 5 S.W. 
2d 1051, 224 Ky. 221—Fugitt v. 
Commonwealth, 295 S.W. 1072, 220 
Ky. 768—Bartley v. Common¬ 
wealth, 287 S.W. 22, 215 Ky. 850. 

76. U.S.—Graceffo v. U. S., C.C.A. 
Pa., 46 F.2d 852. 

Ala.—^Harris v. State, 138 So. 424, 24 
Ala.App. 558—^Hightower v. State, 
123 So. 287, 23 Ala.App. 235— 
Martin v. State, 106 So. 873, 21 
Ala.App. 230. 

Mo.—State v. Carter, 36 S.W.2d 917. 

77. Ala.—Hill v. State, 116 So. 411, 
22 Ala.App. 422. 
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(2) Nonsuit, Affirmative Charge, or Direct¬ 
ed Verdict 

As a general rule, it Is proper and necessary for 
the trial court to direct or instruct a verdict in favor of 
accused where the evidence Is legally insufficient to 
warrant a conviction of accused. 

As a general rule, it is proper and necessary for 
the trial court to give an afiTrmative charge, grant 
a motion of nonsuit, or direct or instruct a verdict 


in favor of accused, where the evidence is legally 
insufficient to warrant a conviction of accused on 
the offense charged if the case were submitted to 
the jury.'^s On the other band, a motion for an 
affirmative charge, nonsuit, or directed verdict, in 
favor of accused, is properly denied where the evi¬ 
dence presents a question for the jury or is legally 
sufficient to authorize a verdict of guilty.79 In 


7B. U.S.—Shelton v. V. S.. C.C.A.Ga., 
67 P.2d 388—Gracelfo v. U. S., C.C. 
A.Pa., 46 F.2d 852. 

Ala.—Mancil v. State, 147 So. 451, 
25 Ala.App. 403—Harris v. State, 
138 So. 424, 24 Ala.App. 558—Shef¬ 
field V. State, 127 So. 910. 23 Ala. 
App. 501—Lee v. State, 126 So. 
183, 23 Ala.App. 403—Eudy v. 

State, 123 So. 291, 23 Ala.App. 236 
—Smith V. State. 117 So. 3, 22 Ala. 
App. 478—Garrison v. State, 116 
So. 706, 22 Ala.App. 444—Williams 
V. State, 116 So. 413, 22 Ala.App. 
425—Daugrherty v. State, 116 So. 
308, 22 Ala.App. 400—MUrphy v. 
State, 115 So. 771, 22 Ala.App. 370 
—Mayes v. State, 115 So. 291, 
22 Ala.App. 316—Suggs v. State, 
116 So. 289, 22 Ala.App. 311, fol¬ 
lowed in Crow v. State, 116 So. 923 
—Patterson v. State, 108 So. 350, 
21 Ala.App. 368—^Hester v. State, 
108 So. 78, 21 Ala.App. 315—Bur¬ 
nett v. State, 107 S«. 321, 21 Ala. 
App. 274—^Martin v. State, 106 So. 
873, 21 Ala.App. 230—Gilbert v. 
State, 106 So. 217, 21 Ala.App. 175 
—^Hutcheson v. State, 106 So. 206, 
21 Ala.App. 174—Gardner v. State, 
102 So. 914, 20 Ala.App. 469— 
Traylor v. State, 101 So. 632, 20 
Ala.App. 262, certiorari denied Ex 
parte Traylor, 101 So. 533, 211 Ala. 
614—Ammons v. State, 101 So. 611, 
20 Ala.App. 2^3—Twilley v. State, 
101 So. 505, 20 Ala.App. 263—Wil¬ 
son V. State, 100 So. 914, 20 Ala. 
App. 6^, certiorari denied Ex parte 
State ex rel. Davis, 100 So. 917, 
211 Ala. 674—Hobdy v. State, 100 

50. 671, 20 Ala.App. 44—Gray v. 
State, 100 So. 81, 19 Ala.App. 661 
—^Lee V. State, 99 So. 56, 19- Ala. 
App. 669—Pitts V. State. 99 So. 

51, 19 Ala.App. 669—-^Wheat v. 
State, 98 So. 698, 19 AlkApp. 538 
—Dawkins v. State, 98 So. 492, 19 
Ala.App. 501. 

Ky.—Roberts v. Commonwealth, 143 
S.W.2d 856, 284 Ky. 31—Vanmeter 
V. Commonwealth, 23 S.W.2d 594, 
232 Ky. 404—Castle v. Common¬ 
wealth, 293 S.W. 1076, 219 Kw. 
614. 

Me.—State v. Roy, 148 A. 144, 128 
Me. 415. 

Mich.-—People v. Middleton, 222 IST.W. 
173, 246 Mich. 197—People v. Har¬ 
ter, aSl H.W. 302, 244 MiCh. 346. 
Mo.—State v. Shields, 68 S.W.2d 297, 
332 Mo. 280. 

isr.a’—State v. Hanford. 194 S.B, 481. 


212 N.C. 746—State v. Burgess. 119 
S.E. 820, 186 N.C. 467. 

Okl.—White v. State. 246 P. 487, 34 
Okl.Cr. 260. 

Tex.—^Headspeth v. State, 151 S.W. 

2d 807. 142 Tex.Cr. 139. 

Wis.—^Doscher v. State, 214 N.W. 

369, 194 Wis. 67. 

33 C.J. p 788 notes 76-81. 

ZhrldezLce obtained by unlawful acts 
Where all the evidence of the 
prosecution has been obtained by 
unlawful acts of officers, a directed 
or instructed verdict in favor of 
accused should be given. 

Ky.—^Duncan v. Commonwealth, 179 
S.W.2d 8«9. 297 Ky. 217—Stroud v. 
Commonwealth, 175 S.W.2d 368, 
296 Ky. 694. 

Okl.—Jones v. State. 249 P. 354, 35 
©kl.Cr. 91. 

Absence of evidence of local option 
territory 

In prosecution for selling intoxi¬ 
cating liquor in local option terri¬ 
tory, in absence of evidence that 
county was in local option territory, 
persons accused were entitled to a 
peremptory instruction.—Musgrove 
V. Commonwealth, 192 S.W.2d 41)0. 
301 Ky. 476—Crigler v. Common¬ 
wealth, Ky., 83 S.W. 587. 

79. U.S.—Rose v. U. S., C.C.A.Neb., 

45 P.2d 469—Foley v. U. S., C.C.A. 
Me., 17 P.2d 8«. 

Ala,—Yates v. State, 17 So.2d 594, 
31 Ala.App. 404—^Hardin v. State, 
15 So.2d 912, 31 AlaApp. 306— 
Selvage v. State, 196 So. 163, 29 
Ala.App. 371—Wood v. State, 187 
So. 250, 28 Ala.App. 464—Bynum 
V. State, 186 So. 588, 28 Ala App. 
439—Holt V. State, 184 So. 205, 28 
Ala.App. 287, certiorari denied 184 
So. 206, 236 Ala 639—Lee v. State, 
17*8 So. 461, 28 Ala.App. 39, cer¬ 
tiorari denied 178 So. 461, 236 Ala 
277—Able v. State, 176 So. 836. 
27 Ala. App, 591—Be vis v. State, 
176 So. 833, 27 AlaApp. 692—Cope¬ 
land V. State, 173 So. 407, 27 Ala. 
App. 405—^Nash v. State, 173 So. 
269, 27 Ala.App. 392—Poole v. 

State, 173 So. 97, 27 AlaApp. 383 
—Slater v. State, 162 So. 129, 26 
Ala.App. 466, reversed on other 
grrounds 162 So. 1*30, 230 Ala 320 
—Hallmark v. .State, 157 So. 234, 
26 AlaApp. 169, certiorari denied 
167 So. 235, 229 Ala. 335—Massey 
V. State, 141 So. 258, 26 AlaApp. 
17, certiorari denied 141 So. 269, 
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224 Ala. 584—Smallwood v. State^ 
136 So. 481, 24 AlaApp. 459— 

Vann v. State. 153 So. 687, 24 Ala 
App. 226—Hill V. State, 132 So. 
323, 24 AlaApp. 183—Carr v. State, 
131 So. 457. 24 Ala.App. 139— 

Strickland v. State, 128 So. 118, 23 
AlaApp. 510—Hill V. State. 125 So. 
201, 23 Ala.App. 330—^Horsley v. 
State, 120 So. 308, 23 Ala.App. 40 
—Grimes v. State, 119 So. 26, 22 
AlaApp. 638—Rogers v. State, 117 
So. 409, 22 AlaApp. 410, certiorari 
denied 117 So. 410, 217 Ala 693— 
Windham v. City of Andalusia 116 
So. 900, 22 AlaApp. 407, certiorari 
denied 116 So. 902, 217 Ala 450, 
rehearing denied 118 So. 739, 218 
Ala 428—Sanders v. State, 116 So. 
329, 22 Ala.App. 358, certiorari de¬ 
nied 116 So. 330, 217 Ala 354— 
Daugherty v. State, 116 So. 308, 22 
AlaApp. 400—Roberts v. State, 
114 So. 890, 22 AlaApp. 178, cer¬ 
tiorari denied 114 So. 891, 217 Ala 
375—Harrell v. State, 114 So. 479v 
22 AlaApp. 258—Pruitt v. State, 113 
So. 316, third case, 22 Ala.App, 

113, certiorari denied 113 So. 317, 
216 Ala 363—^Austin v. State, 111 
So. 583, 22 Ala.App. 63—Morrison 
V. State, 109 So. 758, 21 AlaApp, 
480, certiorari denied 109 So. 769, 
215 Ala 106—Browder v. State, 
109 So. 668, 21 AlaApp. 503— 

Thompson v. State. 109 So. 567, 
21 AlaApp. 498—Miller v. State, 
109 So. 628. 21 AlaApp. 495— 

Whitfield V. State, 109 So. 524, 21 
Ala.App. 490—Smallwood v. State, 
109 So. 387, 21 AlaApp. 468— 

Huston v. State, 109 So. 384, 21 
AlaApp. 472—Crawford v. State, 
109 So. 181, 21 AlaApp. 437—Ham¬ 
mond V. State, 109 So. 172, 21 Ala. 
App. 434—^Wix‘v. State, 108 So. 
616, 21 Ala.App. 279, certiorari de¬ 
nied 108 So. 617, 214 Ala. 688— 
Robinson v. State, 108 So. 614, 
21 AlaApp. 372—McConnico v. 
State, 108 So. 269, 21 AlaApp. 346 
—^Williams v. State, 108 So. 84, 21 
AlaApp. 319—Smith v. State, 106 
So”. 679, 21 Ala.App. 198—^Rheardon 
V. State, 106 So. 510, 21 AlaApp. 
188—Gaither v. State, 106 So. 348, 
21 AlaApp. 165, certiorari denied 
Ex parte Gaither, 106 So. 360, 214 
Ala. 61—^Hicks v. State, 106 So. 
205, 21 AlaApp. 169—Giles v. 

State, 105 So. 426, 21 Ala.App. 73 
—Houk V. State, 105 So. 425, 21 
AlaApp. 79—Syphure v. State, 105 
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some jurisdictions it is proper for the trial court to 
direct a verdict of guilty, or to give a general af¬ 
firmative charge in favor of the state, where clear, 
positive, and undisputed evidence shows the com¬ 
mission of the offense charged and the connection 
of accused therewith, and the only inference or 
conclusion to be drawn from the evidence is that 
accused is guilty as charged,^0 but the giving of 
such a charge, although permissible, has been said 
to be viewed with disfavor by the courts.^i It is 
error for the trial court to direct a verdict of guilty 
or to give a general affirmative charge in favor of 


the state where the inferences to be drawn from 
the evidence do not necessarily import guilt and 
a question for the jury is presented,^^ where the 
evidence tends to show the commission of the of¬ 
fense after the commencement of the prosecution^^ 
or by a person other than accused.^^ 

c. Guilt or Innocence 

(1) In general 

(2) Weight and sufficiency of evidence 
(1) In General 

Where the evidence of guilt is substantia!, !t is the 


So. 423. 21 AlfluApp. 69—Moody v. 
State, 104 So. 875. 21 Ala.App. 30 
—Southerland v. State, 104 So. 871, 
21 Ala.App. 31—Adkisson r. State. 
104 So. 674, 20 Ala.App. 629—Pow¬ 
ell V. State, 104 So. 551, 20 Ala. 
App. 606—Bufkins v. State, 103 
So. 902, 20 Ala.App. 457, certiorari 
denied Ex parte Bufkins, 103 So. 
906, 212 Ala. 638—Tyre v. State. 
103 So. 91, 20 Ala.App. 483—Tatum 
v. State. 102 So. 726, 20 Ala.App. 
436—Zorn v. State, 102 So. 722, 
20 Ala.App. 404, certiorari denied 
Ex parte Zorn, 102 So. 723, 212 
Ala. 414 —Winchester v. State. 102 
So. 535, 20 Ala.App. 243 —Hewitt 
v. State, 102 So. 489. 20 Ala.App. 
379 —Williamson v. State, 102 So. 
485. 20 Ala.App. 394—Toung v. 

State, 102 So. 866, 20 Ala.App. 
369, certiorari denied Ex parte 
Young, 102 So. 369, 212 Ala. 303— 
Nobles V, State, 102 So. 148, 20 
Ala. App. 361—^Washington v. 

State, 101 So, 918, 20 Ala.App. 354 
—Galls V. State, 101 So. 778, 20 
Ala.App. 300, certiorari denied Ex 
parte Galis, 101 So. 778, 212 Ala. 
99—Green v. City of Demopolis, 
101 So. 529, 20 Ala,App. 115, cer¬ 
tiorari denied Ex parte Green, 101 
So. 531. 211 Ala. 616—Horton v. 
State, 101 So. 527, 20 Ala.App. 224, 
certiorari denied Ex parte Horton, 
101 So. 528, 211 Ala. 614—Harvey 
V. State, 101 So. 512, 20 Ala.App. 
264—Caraway v. State, 101 So. 331, 
20 Ala.App. 253—^Williams v. State, 
101 So. 288, 20 Ala. App. 201—Por¬ 
ter v. State, 101 So. 97, 20 Ala. 
App. 74—Battles v. State, 101 So. 
91, 20 Ala. App. 125—Smith v. 

State, 101 So. 90, 20 Ala.App. 161 
—Russell V. State, 101 So. 71, 20 
Ala.App. 68—Haynes v. State, 100 
So. 675, 20 Ala.App. 63—Simpson 
V. State, 100 So. 82, 19 Ala.App. 
663—Bradley v. State, 99 So. 321, 
19 Ala.App. 578—Mason v. State, 
98 So. 137, 19 Ala.App. 473—Cul¬ 
pepper v. State, 97 So, 611, 19 Ala. 
App. 387—^Arthur v. State, 97 So. 
168, 19 Ala.App. 311. 

Ark.—Burrell v. State, 160 S.W.2d 
218, 203 Ark. 1124—^Bird v. State, 
299 S.W. 40, 175 Ark. 1169. 

.Cal.—People v. Guido, 269 P. 670, 93 
Cal.App. 478. 


Conn.—State v. Torello, 124 A 375, 
100 Conn. 637. 

Ga.—Bruce v. State, 174 S.B. 199, 48 
Ga.App. 854. 

Iowa.—State v. Brundage, 206 N.W. 
607, 200 Iowa 1394. 

Ky,—Fryman v. Commonwealth, 10 
S.W.2d 302, 225 Ky. 808—Van¬ 

meter V. Commonwealth, 284 S.W. 
80, 214 Ky. 797—Bailey v. Com¬ 
monwealth, 283 S.W. 1041. 214 Ky. 
703—Morris v. Commonwealth. 282 
S.W. 1078. 214 Ky. 173—Mabry v. 
Commonwealth, 276 S.W. 621, 210 
Ky. 564—Sutherland v. Common¬ 
wealth. 271 S.W. 570, 208 Ky. 534 
—Fields V. Commonwealth, 260 
S.W. 343. 202 Ky. 523—Mabry v. 
Commonwealth, 257 S.W. 1030, 
201 Ky. 599. 

Mich.—People v. Pons, 200 N.W. 991, 
229 Mich. 177. 

Minn.—State v. McBride, 9 N.W.2d 
416, 215 Minn. 123. 

Miss.—Bailey v. State, 108 So. 497, 
143 Miss. 210. 

Mo.—State v. Pigg, 278 S.W. 1030, 
312 Mo. 212. 

N-.j.—State V. Haines, 138 A. 203, 
second case, 103 N.J.Law 634— 
State V. Garton, 129 A 480, 3 N.J. ] 
Misc. 681, reversed on other 
grounds 133 A 403, 102 N.J.Law 
318. 

N.C.—State v. Epps, 197 S.B. 680, 
213 N.C. 709. 

Or.—State v. Ftohnhofer, 293 P. 921, 
134 Or. 378—State v. La Bine, 250 
P. 738, 119 Or. 683—State v. Quar¬ 
ter, 236 P. 746. 114 Or. 657. 

Pa.—Commonwealth v. Tremeloni, 93 
Pa.Super, 432. 

S.C.—State V. Durham, 130 S.B. 885, 
133 S.C. 289. 

Tex.—Cantrell v. State, 75 S.W.2d 
688, 127 Tex.Cr. 225—Trahan v. 
State, 35 S.W.2d 169, 117 Tex.Cr. 
320—Sowers v. State, 22 S.W.2d 
304, 113 Tex.Cr. 411—Burns v. 

State, 21 S.W.2d 1055, 113 Tex.Cr. 
447—Motes v. State, Cr., 20 S.W.2d 
421—Gaunce v. State, 5 S.W.2d 164, 
109 Tex.Cr. 448—Medlock v. State, 
1 S.W.2d 308, 108 Tex.Cr, 274— 
Moore v. State, 294 S.W, 560, 107 
Tex.Cr. 24—Green v. State, 283 
S.W. 832, 104 Tex.Cr. 225—Greer 
v. State, 273 S.W. 861, 101 Tex.Cr. 
44—Waterhouse v. State, 265 S.W. 
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658, 98 Tex.Cr. 255—Johns v. 

State, 263 S.W. 313, 98 TexCr. 327 
—King V. State, 253 S.W. 262, 95 
TexCr. 93. 

Wash.—State v. Ikeda, 227 P. 14, 130 
Wash. 325. 

W.Va.—State v. Pa+ko. 125 S.B. 95, 
97 W.Va. 298—State v. Barkoski, 
122 S.E. 654, 96 W.Va. 265. 

33 C.J. p 787 notes 64-71. 

80. Ala.—Yates v. State, 17 So.2d 
776, 31 Ala.App. 362, certiorari de¬ 
nied 17 So.2d 777, 245 Ala. 490— 
Holmes v. State, 199 So. 736, 29 
Ala.App. 594. 

Mich.—People v. Lange, 213 N.W. 

695, 238 Mich. 540. 

33 C.J. p 788 note 82. 

81. Ala.—Yates v. State, 17 So.2d 
776, 31 Ala.App. 362, certiorari de¬ 
nied 17 So.2d 777, 246 Ala. 490— 
Holmes v. State, 199 So. 736, 29 
Ala.App. 694. 

82. Ala.—Gibbs v. State, 192 So. 
614, 29 Ala App. 113, certiorari de¬ 
nied 192 So. 615, 238 Ala. 592— 
West v. State, 149 So. 354, 25 Ala. 
App. 492. 

33 C.J. p 788 note 72. 

Prinking Uciiior as proving posses¬ 
sion 

Evidence that accused merely 
drank liquor from a bottle furnished 
by another is insufldcient to author¬ 
ize the court to direct the jury to 
return a verdict of guilty of un¬ 
lawful possession of intoxicating liq¬ 
uor.—People V. Leslie, 214 N.W. 128, 
239 Mich. 334. 

Prima facie evidence of gnilt 

Provision, in statute prohibiting 
possession of spirituous liquors for 
purpose of sale, that proof of pos¬ 
session of more than a gallon of 
spirituous liquor was prima facie 
evidence of violation of statute, did 
not warrant peremptory instruction 
that accused who was found in pos¬ 
session of twelve and one half 
quarts of whisky, and who did not 
testify, was guilty of violating stat¬ 
ute.—State V. Ellis, 185 S.E. 663, 
210 N.C. 166. 

83. Ala.—^Dillard v. State, 44 So. 
537, 152 Ala. 86. 

84. Ark.—^Latch v. State, 106 S.W, 
944, 84 Ark. 620. 
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province of the Jury, or the trial Judge sitting without 
a Jury, to determine the accuaed’s guilt or innocence 
of the specific offense charged. 

In a prosecution for the violation of a liquor law 
where the evidence of the guilt of accused is of a 
sufficiently substantial nature to warrant submis¬ 


sion of the case to the jury, it is the province of 
the jury to determine accused’s guilt or innocence 
of the specific offense charged,such as guilt of 
possessing, transporting, or selling^S intoxicat¬ 
ing liquor; of possessing or keeping intoxicating 
liquor for the purpose of sale;^^ of selling intoxi- 


85- Ala.—^Lewis v. State, 186 So. 
187, 28 Ala.App. 429—^Irwin v. 

State, 147 So. 202, 25 Ala.App. 395 
—Boggs V. State, 133 So. 919, 24 
Ala.App. 253—Storment v. State, 
133 So. 312, 24 Ala.App. 223— 

Brown v. State, 126 So. 183, 23 
Ala.App. 404—Bozeman v. State. 
109 So. 366. 21 Ala.App. 457—Pend- 
ley V. State. 114 So. 24, 22 Ala.App. 
207—Green v. State, 106 So. 683, 
21 Ala.App. 201—Brisendine v. 
State, 97 So. 254, 19 Ala.App. 356 
—Gidley v. State. 97 So. 170, 19 
Ala,App. 318—Whitfield v. State, 
97 So. 168. 19 Ala.App. 326. 

Ill.—People V. Petrilli, 176 N.E. 437, 
344 Ill. 416. 

Iowa.—State v. Bradley, 8 N.W.2d 
133, 231 Iowa 1112. 

Ky.—dundiff v. Commonwealth, 42 
S.W.2d 695, 240 Ky. 449—Lefler v. 
Commonwealth, 287 S.W. 569, 216 
Ky. 176—^West v. Commonwealth, 
270 S.W. 773, 208 Ky. 182. 

Mich.—People v. Simon, 220 N.W. 
678, 243 Mich. 489. 

N.a—State V. Elder. 6 S.B.2d 840. 
217 N.C. 111. 

S.C—State V. Whitfield. 118 S.E. 311, 
125 S.C. 254. 

Tex.—Day v. State, 42 S.W.2d 1013, 
118 Tex.Cr. 244. 

Va.—Jennings v. Commonwealth, 156 
S.E. 394, 155 Va 1075. 

33 C.J. p 786 note 50. 

86. U.S.—Maddelin v. U. S., aC.A 
Ill., 46 P.2d 266—Gunnoe v. U. S., 
C.C.A.W.Va., 34 P.2d 12. 

Ala—Mickle v. State, 13 So. 2d 100, 
31 AlaApp. 141—Posey v. State, 
196 So. 749, first case. 29 AlaApp. 
349, certiorari denied 196 So. 749, 
second case, 239 Ala 669—Duncan 
V. State, 182 So. 406, 28 AlaApp. 
251—Jones v. State. 176 So. 809, 
first case, 27 AlaApp. 541, cer¬ 
tiorari denied 176 So. 309, second 
case, 234 Ala 545—McMillan v. 
State. 161 So. 831, 26 AlaApp. 
439—Gibson v. State, 160 So. 730, 
26 AlaApp. 380—Byrd v. State, 185 
So. 431, 24 AlaApp. 451—Pounders 
V. State, 135 So. 653. 24 AlaApp. 
394—Otwell V. City of Birming¬ 
ham, 124 So. 406, 23 AlaApp. 299. 

Ky.—Kratzer v. Commonwealth, 16 
S.W.2d 473, 228 Ky. 684. 

Me.—State v. Keikorian, 147 A* 342, 
128 Me. 542. 

Miss.—Smith v. State, 24 So.2d 85 
—Milling y. State, 194 So. 291, 188 
Miss. 592. 

Mo.—State v. Jenkina 14 S.W.2d 624, 
321 Mo. 1237—State v.. Minor, 1| 


S.W.2d 106, 318 Mo. 827—State v. 
Martin, App., 285 S.W. 777. 

N.J.—State V. Reichert, 143 A. 735, 

6 N.J.Misc. 1030, affirmed 147 A. 
912, 105 N.J.Law 653. 

N.C.—State v. Langley, 183 S.E. 626, 
209 N.C. 178. 

Okl.—Medley v. State, Cr., 162 P.2d 
881—^Hudgens v. State, 122 P.2d 
815, 74 Okl.Cr. 66. 

Pa—Commonwealth v. Shinfield, 83 
PaSuper. 292. 

Tenn.—French v. State, 19 S.W.2d 
276, 159 Tenn. 451. 

Vt.—State V. Kempestl, 147 A. 273, 
102 Vt. 152. 

33 C.J. p 790 note 19. 

After pxima facie case overcome 
Question of guilt is for jury, 
where prima facie case from unau¬ 
thorized possession of liquor is over¬ 
come by evidence tending to justify 
possession.—^People v. Pederson, 248 
Ill.App. 462. 

87. U.S.—Dubie v. TT. S.’, C.C.A.Me., 
26 F.2d 904. 

Ala—^Pulton v. State, 135 So. 414, 
24 AlaApp. 366—^Huey v. State, 
129 So. 484, 28 AlaApp. 693—Jones 
V. State, 125 So. 382, 23 AlaApp. 
339, reversed on other grounds 
125 So. 384, 220 Ala 260. 

Miss.—Carr v. State, 192 So. 669, 
187 Miss. 535. 

Mo.—State v. Nichols, 49 S.W.2d 14, 
330 Mo. 114—State v. Helpley, 279 
S.W. 701. 

Tex,—^Parrish v. State, 46 S.W.2d 
325, 120 Tex,Cr. 228—^Bryning v. 
State, 21 S.W.2d 1063, 113 Tex.Cr. 
608. 

88. U.S.—Dubie v. TJ. S., C.C.A.Me., 
26 F.2d 904—Leonard v. U. S., C.C. 
A.Tenn., 18 P.2d 208. 

Ala—^Murphy v. State, 179 So. 644, 
28 AlaApp. 109—^Barber v. City 
of Tuscaloosa 122 So. 604, 23 Ala 
App. 163, certiorari denied 122 So. 
605, 219 Ala 366—Coleman v. 

State. 1Q5 So. 706, 21 AlaApp. 117, 
certiorari denied Ex parte Cole¬ 
man, 105 So. 706, 213 Ala 649— 
Ezekiel v. State, 101 So. 525, 20 
AlaApp. 261, certiorari denied Ex 
parte Ezekiel, 101 So. 626, 211 Ala 
616. 

Ark.—Washington v. State, 37 S.W. 

2d 882, 183 Ark. 667. 

Ga—^Hale v. State, 7 S.E.2d 787, 
62 GaApp. 315—Jackson v. State, 
78 S.B. 867, 13 GaApp. 147. 

Ky.—Albritten v. Commonwealth, 11 
S.W.2d 969, 226 Ky. 802—Mabry v. 
Commonwealth, 268 S.W. 678, 201 
Ky. 825—Sullivan v. Common¬ 
wealth, 267 S.W. 13, 201 Ky. 390. 
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Miss.—^Hughes v. State, 174 So. 557, 
179 Miss. 61. 

Mo.—State v. Cummins, 22 S.W.2d 
777—State v. Wright, 289 S.W. 
646. 

N.C.—State v. Sarnia 10 S.E.2d 916, 
218 N.C. 307. 

Okl.—Petree v. State, 116 P.2d 921, 
72 Okl.Cr. 323. 

Tex.—^Walker v. State, 171 S.W.2d 
887, 146 Tex.Cr. 138—Burns v. 

State, 165 S.W.2d 196, 146 Tex.Cr. 
22—Gallagher v. State, 138 S.W. 
2d 816, 139 Tex.Cr. 2—^Lucas v. 
State, 114 S.W.2d 241, 134 Tex.Cr. 
87—Thompson v. State, 68 S.W.2<I 
191, 125 Tex.Cr. 270—Stapler v. 
State, 47 S.W.2d 837, 120 Tex.Cr. 
263. 

Gift or sale 

Whether accused made gift of 
whisky to witness or sold it to him 
was held for jury.—^Donahue v. 
State. 273 S.W. 852, lOO Tex.Cr. 660. 
SelliiLg liquor ou election day 

In prosecution for selling intoxi¬ 
cating liquor on election day, ques¬ 
tion of accused’s guilt was for jury. 
—Cusimano v. State, 12 So.2d 418, 
31 AlaApp. 99. 

Selling liquor on Sunday 
Whether accused was guilty of 
selling whisky on Sunday was for 
jury.—Hicks v. State, 167 S.W.2d 
622, 146 Tex.Cr. 269. 

89- Ala.—^Lovett v. State, 14 So.2d 
837, 31 AlaApp. 210, certiorari 

denied 14 So.2d 838, 244 Ala 601 
— ^Jones V. State, 99 So. 770, 19 
AlaApp. 600, certiorari denied Ex 
parte State ex rel. Davis, 99 So. 
924. 

Ky.—Morris v. Commonwealth, 6 S. 

W.2d 245, 224 Ky. 325. 

Mass.—Commonwealth v. Bezko, 182' 
N.E. 639, 280 Mass. 435, 83 A.L.R. 
1398. 

N.H.—State v. Lojko, 141 A. 807, 83 
N.H. 276. 

N.C.—State v. Carpenter, 3 S.E.2d 
84, 215 N.C. 636—State v. Rhodes, 
187 S.E. 663, 210 N.C. 473. 

Tex.—^Toung v. State, 67 S.W. 2d 
171, 123 Tex.Cr. 106—Hernandez 
V. State, 24 S.W.2d 60, 114 Tex. 
Cr. 61—^Ware v.- State, 7 S.W.2d 
551, 110 Tex.Cr. 90—^Buchanan v. 
State, 298 S.W. 669, 107 Tex.Cr. 
559. 

Wash.—State v. Crockett, 296 P. 
1041, 161 Wash. 262—State v. 

Thomas, 287 P. 867, 166 Wash- 
683—State v. Remid^ 286 P. 67^ 
166 W€Lsh. 19—State v. Hartness,. 
265 P. 742, 147 Wash. 315, 
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eating liquor to a minor of manufacturing in¬ 
toxicating liquor of possessing a still or other 
paraphernalia for manufacturing liquor of boot- 
legging;93 of maintaining a nuisance or of 
maintaining and conducting a place for the sale of 
intoxicating liquor.95 The jury must determine the 
sufficiency of the evidence of the prosecution to 
overcome the presumption of accused’s innocence^® 
and to establish his guilt beyond a reasonable 
doubt.^*^ Each case must be decided on its own pe¬ 
culiar facts and surrounding circumstances.^^ 
Where the case is tried without a jury, the ques¬ 


tion of accused’s guilt under the evidence is one of 
fact for the trial judge.® ^ 

(2) Weight and Sufficiency of Evidence 

Questions pertaining to the weight and sufficiency 
of the evidence, after the evidence has been determined 
to be legally sufficient to go to the Jury, are for the 
determination of the Jury. 

After the court has determined that the evidence 
is sufficient to go to the jury, the questions of its 
weight and of its sufficiency to establish the facts 
or issues are for the jury,i including such questions 


ao. Conn.—state v. Koenig, 178 A. 
923, 120 Conn. 39. 

91. U.S.—U. S. V. Morabette, C.C.A. 

111., 119 F.2d 986—Swenzel v. U. 

5., C.C.A.N.Y., 22 F.2d 280—Klein 
V. U. S., C.C.A,R,L, 14 F.2d 35. 

Ala.—^Whisenant v. State. 11 So.2d 
774, 31 Ala.App. 47—Hill v. State, 
6 So.2d 651, 30 Ala.App. 332—Scott 
V. State, 195 So. 301, 29 Ala.App. 
274—Burt v. State. 193 So. 877, 
29 Ala.App. 167—Williams v. 
Ctate, 169 So. 337, 27 Ala.App. 227 
—Moore v. State, 165 So. 596, 27 
Ala.App. 43—Bethune v. State, 153 
So. 892, 26 Ala.App, 72, certiorari 
denied 153 So. 893, 228 Ala. 422 
—Swanzy v. State, 126 So. 100, 23 
Ala.App. 386—McKenzie v. State, 
122 So. 310, 23 Ala.App. 120, cer¬ 
tiorari denied 122 So. 311, 219 Ala, 
312—Love V. State, 117 So. 398, 
22 Ala.App. 392, certiorari denied 
So. 400, 218 Ala. 66—Sharp v. 
State, 112 So. 460, 22 Ala,App. 81 
^Woodall V. State,. 109 So. 763, 
iftrst case, 21 Ala,App. 514, certio¬ 
rari denied 109 So. 763, second 
case, 215 Ala, 106—^Abel v. State, 
108 So. 268, 21 Ala.App. 366— 

Morris v. State, 104 So. 867, 21 
Ala.App. 24—^Wisdom v. State, 104 
• So. 678, 20 Ala.App. 632. 

Ark.—Blevins v. State, 30 S.W.2d 
851, 182 Ark. 109. 

Mo.—State v. Decker, 14 S.W.2d 617, 
321 Mo. 1163—State v. Williams, 
296 S.W. 155—State v. Widick, 292 
S.W. 52—State v. Rhodes, 292 S.W. 
78, 316 Mo. 571. 

N.J.—State V. Reichert, 143 A. 735, 6 
N.J.Misc. 1030, affirmed 147 A, 912, 
106 N.J.Law 653. 

Tex.—Lee v. State, 34 S.W.2d 890, 
117 Tex.Cr. 231—Miller v. State, 
33 S.W.2d 191, 116 Tex.Cr. 357— 
Belson v. State, 260 S.W. 197, 97 
Tex.Cr. 44. 

Va.—McCoy v. Commonwealth, 14 S. 
E.2d 316, 177 Va, 881—Jennings v. 
Commonwealth, 166 S.B. 394, 156 
Va. 1075—^Zimmerman v. Common¬ 
wealth, 138 S.E. 669, 148 Va, 745. 
Wash.—State v. Davis, 265 P. 736, 
147 Wash. 361. 

92. U.S.—Swenzel v. XX, S., CCA. 

N.T., 22 F.2d 280, 


Ala,—Rikard v. State, 18 So.2d 435, 
31 Ala-App. 374, certiorari denied 
18 So.2d 436, 245 Ala, 677—Bar¬ 
nett V. State, 15 So.2d 340. 31 Ala. 
App. 225, certiorari denied 15 So. 
2d 341, 244 Ala. 656—Hill v. State, 

5 So.2d 651, 30 Ala,App. 332— 
Cantrell v. State, 199 So. 742, 29 
Ala,App. 614—Berry v. State, 196 
So. 164, 29 Ala.App. 361—Williams 
V. State, 169 So. 337, 27 Ala.App. 
227—^Hodnett v. State, 145 So. 505, 
25 Ala.App. 296—^Frye v. State, 136 
So. 424, 24 Ala,App. 449—Shrader 
V. State, 130 So. 62, 24 Ala,App. 3, 
certiorari denied 130 So. 62, 221 
Ala, 542—^Frasier v. State, 127 So. 
246, 23 Ala.App. 407, certiorari de¬ 
nied 127 So. 247, 220 Ala. 675— 
Jackson v. City of Demopolis, 124 
So. 401, 23 Ala,App, 288—^Horn v. 
State, 124 So. 125, 23 Ala.App. 273 
—^Hoagland v. State, 123 So. 294, 
23 Ala,App. 269—^Dykes v. State, 
115 So. 767, 22 Ala.App. 364— 
Plyler v. State. 108 So. 83, 21 Ala, 
App. 320—Morris v. State, 104 So. 
867, 21 Ala,App. 24—^Hubbard v. 
State, 102 So. 915, 20 Ala.App. 473 
—Traylor v. State, 101 So. 632, 20 
Ala.App. 262, certiorari denied Ex 
parte Traylor, 101 So. 633, 211 Ala, 
614. 

Ark.—^Ammons v. State, 246 S.W. 
473. 

Ind.—Simpson v. State, 189 N.E. 405, 
206 Ind. 343. 

Ky.—Newman v. Commonwealth, 276 
S.W. 138, 210 Ky. 443—Galloway 
V. Commonwealth, 273 S.W. 63, 209 
Ky. 501. 

Okl.—RadclilE v. State, 67 P.2d 809, 
61 OkLCr. 294. 

Tex.—Lay v. State, 70 S.W.2d 179, 
126 Tex.Cr. 127. 

Vt.—State V. Watson, 134 A. 585, 99 
Vt. 473. 

93. Wash.—State v. Ebel, 13 P.2d 
1091, 169 Wash. 326. 

94. U.S.—^Luccioni v. U. S., C.C.A. 
Ohio, 41 F.2d 741, certiorari denied 
61 S.Ct. 81, 282 U.S. 878, 75 L.Ed. 
776. 

Iowa.—State v. Cahalan, 214 N.W. 
612, 204 Iowa 410. 

Mass.—Commonwealth v. Bezko, 182 
N.E. 639, 280 Mass. 435, 83 A.L.R. 
1398. 


Va.—McCullough v. Commonwealth, 

27 S.E.2d 904, 182 Va, 26. 

95. Wash.—State v. Remick, 300 P. 
1054, 163 Wash. 326—State v. Bru- 
mas, 295 P. 1023, 161 Wash. 384 
—State V. Moore, 287 P. 22, 156 
Wash. 386—State v. Burke, 271 P. 
333, 149 Wash. 520. 

interest on day of offense 
In prosecution for being interested 
in the operation of an open saloon, 
whether accused was directly or in¬ 
directly interested in the business on 
day of alleged offense was for the 
Jury.—^Malone v. State, 119 S.W.2d 
885, 135 TexCr. 306. 

96. Okl.—Stump v. State, 92 P.2d 
616, 66 Okl.Cr. 391—Smith v. State, 
69 P.2d 671, 62 Okl.Cr. 33—East- 
ridge V. State, 48 P.2d 869, 67 
Okl.Cr. 323—Rose v. State, 264 P. 
509. 36 Okl.Cr. 333—Committi v. 
State. 231 P. 316, 28 Okl.Cr. 380. 

33 C.J. p 786 note 47. 

97. Okl.—Smith v. State, 69 P.2d 
671, 62 Okl.Cr. 33—^Eastridge v. 
State. 48 P.2d 869, 57 Okl.Cr. 323 
—Committi v. State, 231 P. 316, 

28 Okl.Cr. 380. 

33 C.J. p 786 note 48. 

98. S.C.—State v. Williams, 82 S.E. 
2d 887, 206 S.C. 70. 

99. U.S.—Kroot v. U. S„ aC.A.111., 
66 F.2d 449. 

Ala.—Noltey v. State, 144 So. 455, 25 
AlEuApp. 229, certiorari denied 144 
So. 457, 226 Ala. 684—Shurley v. 
State, 129 So. 483, 23 Ala.App. 581. 
Ind.—Coger v. State, 163 N.E. 260. 
200 Ind. 458. 

La—State v. Austin, 126 So. 57, 169 
La 777. 

Minn.—State v. Ito, 131 N.W. 469, 
114 Minn. 426, 35 L.R.A..N.S., 619, 
Ann.Cas.l912C 631. 

Mo.—State v. Veltrop, App., 6 S.W. 
2d 638. 

1. Ala.—Teal v. State, 145 So. 602, 
25 AlaApp. 297. 

Ark.—^Barnett v. State, 39 S.W.2d 
321, 183 Ark. 884—^Arnold v. State, 
36 S.W.2d 69, 183 Ark. 427. 

Idaho.—State v. Payton, 264 P. 875, 
45 Idaho 668. 

Ind.—State v. Kubiak, 4 N.B.2d 193, 
210 Ind. 479—Mowlan v. State, 151 
N,B. 416, 197 Ind. 517. 
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as the credibility of the witnesses ,2 and the suffi¬ 
ciency of the evidence of accused^ or of the pre¬ 
sumption of accused’s innocence^ to overcome or 
rebut a prima facie case or a presumption in favor 
of the prosecution. 

Where the case is tried without a jury the weight 
and sufficiency of the evidence is for the trial 
judge.5 

d. Identification of Accused 

Questions concerning the identification of the ac¬ 
cused as the person who violated the liquor law are 
within the province of the Jury. 

It is within the province of the jury to determine 


questions concerning the identification of accused 
as the person who violated the liquor law,6 such as 
the identification of accused as the person who man¬ 
ufactured,*^ transported,S or sold^ intoxicating liq¬ 
uor. 

e. Bjiowledge, Intent, and Good Faith 

Questions as to the intent, purpose, knowledge, be¬ 
lief, and good faith of the accused are for the determi¬ 
nation of the Jury. 

Provided the evidence is sufficient to authorize 
the submission of such questions to the jury, it is 
the province of the jury to determine the intent, 
purpose,knowledge,^2 belief,and good faith^*^ 


Mass.—Commonwealth v. D’Amico, 
150 N.E. 321, 254 Mass. 512. 

Mo.—State v. Cook, 3 S.'W.2d 365, 
318 Mo. 1233—State v. Schroetter, 
297 S.W. 368, 317 Mo. 408—State 
V. Ward, App., 9 S.W.2d 253. 

Okl.—Cosby v. State, 236 P. 51, 30 
Okl.Cr. 294. 

Va.—^White v. Commonwealth, 59 S. 

E. 1101. 107 Va. 901. 

33 C.J. p 786 notes 44, 45. 

Inference from larsfe quantity of 
liquor 

The Jury might infer from the 
fact of accused’s possession of a 
large quantity of whisky on a pub¬ 
lic road that he had it for purpose 
of sale and not for private use.— 
Russell V, State, 101 So. 71, 20 Alau 
App. 68. 

2. Ark.—^Barnett v. State, 39 S.W.2d 
321, 183 Ark. 884. 

Pa.—Commonwealth v. Eckel, 14 Pa. 

Dist. & Co. 174, 12 Erie Co. 273. 
Tex.—Bums v. State, 165 S.W.2d 
196, 145 Tex.Cr. 22—Jones v. State, 
272 S.W. 795, 100 Tex.Cr, 309, 
Wash.—State v. Dunn, 294 P. 217, 
159 Wash. 608—State v. Bowen, 
272 P. 48, 150 Wash. 136, modified 
on other grounds 280 P. 490, 154 
Wash. 23. 

33 C.J. p 786 note 46. 

Sufficiency of corroboration of 
state witness is for the Jury.—State 
V. Hochgraber, 207 N.W. 470, 49 S.D. 
463. 

Truth of accused’s testimony is 
for the Jury. 

Ark.—^Davis v. State, 256 S.W. 866, 
161 Ark. 866. 

Tex.—^Winters v. State, 275 S.W. 
1015, 101 Tex.Cr. 276—Horak v. 
State, 273 S.W. 601, 100 Tex.Cr. 
485—Hawkins v. State, 270 S.W. 
1025, 99 Tex.Cr. 669. 

Va.—Langford v. Commonwealth, 
153 S.E. 821, 154 Va. 879. 

3. Ga.—Elder v. State, 22 S.E.2d 
521, 68 Ga.App. 227—Hill v. State, 
177 S.B. 826, 60 Ga.App. 288. 

Idaho.—State v. Shepard, 229 P. 87, 
39 Idaho 666. 

Miss.—^Williamson v. State, 4 So.2d 
220, 191 Miss. 643. 


OkL—Bock r. State, Cr., 156 P.2d 
381. 

Tex.—Montgomery v. State, 31 S.W. 

2d 440, 115 Tex.Cr. 469. 

Va.—Langford v. Commonwealth, 
153 S.E. 821, 154 Va. 879—Zimmer¬ 
man V. Commonwealth, 138 S.E. 
569, 148 Va. 745. 

33 C.J. p 786 note 49, p 787 notes 60, 
61. 

Intent to sell 

The fact that possession of more 
than one quart of liquor is by stat¬ 
ute prima facie evidence of intent 
to sell does not remove the ques¬ 
tion of intent to sell from the con¬ 
sideration of the jury.—^Walden v. 
State, 272 S.W. 139, 100 Tex.Cr. 584. 

4. N.C.—State v. Ellis, 185 S.E. 663, 
210 N.C. 166. 

Okl.—Smith V. State, 69 P.2d 671, 62 
Okl.Cr. 33—Eastridge v. State, 48 
P.2d 869, 57 Okl.Cr. 323—Rose v. 
State, 254 P. 609, 36 Okl.Cr. 333. 

5- La.—State v. Austin, 126 So. 57, 
169 La. 777. 

6- Ala,—Lewis v. State, 176 So. 565, 
27 Ala.App. 528. 

33 C.J. p 786 note 54 [a] (5). 

7. Ala.—Allen v. State, 196 So. 300, 
29 Ala.App, 294—^White v. State, 
180 So. 305, 28 Ala.App. 221—Bogle 
V. State, 169 So. 332, 27 Ala.App. 
215—^Hagood v. State, 122 So. 299, 
23 Ala.App. 138—^Knight v. State, 
110 So. 476, 21 Ala.App. 579, cer¬ 
tiorari denied 110 So. 476, 215 Ala. 
316—Gosa V, State, 108 So. 76, 21 
Ala.App. 269, certiorari denied 108 
So. 76, 214 Ala. 391. 

Ark.—Blevins v. State, 30 S.W. 2d 
861, 182 Ark. 109. 

Pa.—Commonwealth v. Grazziani, 86 
Pa. Super. 571. 

Identity of person making mash fit 
for distillation 

Ark.—Miller v. State, 275 S.W. 660, 
169 Ark. 1212. 

8. Tex.—^Vance v. State, 67 S.W.2d 
264, 125 Tex.Cr. 199. 

Va.—Shepherd v. Commonwealth, 119 

S.E. 62, 137 Va. 80L 
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Identification as driver of automo¬ 
bile 

Mo.—State v. Miller, 12 S.W.2d 39. 
Tex.—Hamilton v. State, Cr., 28 S. 
W.2d Sll. 

9. Ala.—King v. State, 19 So.2d 644, 
31 Ala.App. 513, certiorari denied 
19 So.2d 545, 246 Ala. 192. 

Ark.—Puller v. State, IS S.W.2d 913. 
179 Ark. 913—Herren v. State, 276 
S.W. 365, 169 Ark. 636. 

Iowa.—State v. Keck, 206 N.W. 280. 
Ky.—Crouch v. Commonwealth, 257 
S.W. 20, 201 Ky. 460. 

10. Iowa.—State v. Arluno, 268 N.W. 
179, 222 Iowa 1. 

33 C.J. p 789 note 3, p 786 note 54 [a] 
(18). 

intended use of mash 

In liquor prosecution, whether ac¬ 
cused intended to use mash found 
on his premises for purpose of mak¬ 
ing whisky was held for Jury.—Polk 
V. State, 275 S.W. 1003, 101 Tex.Cr. 
404. 

11. Ala.—Haire v. State, 178 So. 897, 
28 Ala.App. 91. 

Ark.—Rogers v. State, 201 S.W. 846, 
133 Ark. 85. 

Miss.—^Wallace v. State, 199 So. 78. 
189 Miss. 763. 

Pa.—Commonwealth v. Alexander, 93 
Pa.Super. 381. 

33 C.J. p 789 note 4. 

Transportation of liquor for medic¬ 
inal purposes 

Tex.—Brown v. State, 276 S.W. 438. 
101 Tex.Cr. 495—Gandy v. State, 
268 S.W. 951, 99 Tex.Cr. 143. 

12. Ala.—Cabaniss v. City of Tus¬ 
caloosa, 104 So. 46, 20 Ala.App. 543. 

Pa.—Commonwealth v. Beezer, 8 Pa. 

Dist. & Co. 608. 

33 C.J. p 789 note 5. 

13. Ga.—Smith v. State, 86 S.R 283, 
17 Ga.App. 118. 

14. Ark.—Wells v. State, 197 S.W. 
13, 130 Ark. 210. 

33 C.J. p 789 note 7. 

G>ood faith in furnishing meals with 
liquor 

In prosecution for violation of or¬ 
dinance permitting restaurant 11- 
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of accused, such as the purpose for which a pre¬ 
scription was given,15 the good faith of accused in 
writing it,16 the good faith of a sale of liquor, or 
compound containing liquor, for use as a medicine 
or for any other purpose permitted by law,17 the 
knowledge of the seller that the liquid sold is bought 
for use as a beverage,i8 the intent or purpose of 
accused in keeping intoxicating liquor,19 accused’s 
knowledge of the presence of intoxicating liquor^^ 
or apparatus for making liquor 21 which has been 
found on his premises, the knowledge of accused of 
sales by his employees,22 and his good faith in giv¬ 
ing orders or instructions lo his employees not to 
make sales or do other acts in violation of the liq¬ 
uor laws. 2 3 


f. Character and Properties of Liquor 

Generally, the question whether a certain liquid 
or compound is Intoxicating and capable of use as a 
beverage or is otherwise within the language of the 
statute is one of fact to be determined by the jury, or 
by the trial Judge sitting without a Jury. 

While there are some well known alcoholic bev¬ 
erages which are judicially known to be intoxicat¬ 
ing, as discussed in Criminal Law §§ 535-537, gen¬ 
erally the question whether a certain liquid or liq¬ 
uor, or compound containing liquor, is intoxicating 
and capable of use as a beverage or is otherwise 
within the language of the statute, or whether, on 
the other hand, it is a medicinal compound, prac¬ 
tically unfit for use as a beverage, or is otherwise 
without the language of the statute, is one of fact 
to be determined by the jury,^^ or, where the trial 


censees to sell liquor only with 
meals furnished in good faith, 
whether licensee acted in good faith 
or as reasonable man, in supplying 
such food, was held for triers of 
fact.—Barrett v. State, 36 P.2d 260, 
44 Ariz. 270, followed in Maher v. 
State, 36 P.2d 1118, 44 Ariz. 351. 

15. Pa.—Commonwealth v. Dudley, 
46 Pa. Super. 337. 

16. Mo.—State v. Mikel, App., 223 S. 
W. 951. 

33 C.J. p 786 note 54 [a] (19), (20). 

17. Ala.—Brandon v. State, 134 So. 
890, 24 Ala.App. 289, certiorari de¬ 
nied 134 So. 892, 223 Ala. 162. 

Ky.—Fisher v. Commonwealth, 2 S. 
W.2d 1029, 223 Ky, 8 —Williams v. 
Commonwealth, 270 S.W. 61, 207 
Kv. 807—Hale v. Commonwealth, 
268 S.W. 344, 206 Ky. 680 . 

33 C.J. p 789 note 10. 

18. Ky.—Partin v. Commonwealth, 
284 S.W. 1061, 215 Ky. 236. 

S.C.—State V. Johnson, 101 S.E. ‘851, 
113 S.C. 350. 

19. Okl.—Busby v. State, 125 P.2d 

775, 74 Okl.Cr. 309—Stump v. 

State, 92 P.2d 616, 66 Okl.Cr. 391— 
Dorsey v. State, 279 P. 917, 44 Okl. 
Cr. 7. 

Intent to sell 

( 1 ) The question whether an ac¬ 
cused who has possession of intoxi¬ 
cating liquor intends to sell, barter, 
or give away the liquor in violation 
of prohibition laws is a question of 
fact for the jury. 

Mass.—Commonwealth v. Bezko, 182 
N.R 639, 280 Mass. 435, 83 A.L,R. 
1398 

Okl.—Whitwell v. State, 114 P.2d 
489, 72 Okl.Cr. 192. 

S.D.—City of Sioux Palls v. Mar¬ 
shall. 207 N.W. 476, 49 S.D. 476. 
Tex.—Wood V. State, 5 S.W.2d 146, 
109 Tex.Cr. 435. 

(2) This is true even though the 
statute provides that possession of 
over a quart of intoxicating liquor 


is prima facie evidence that it is 
possessed for the purpose of sale.— 
Cope V. State, 39 S.W.2d 891, 118 Tex. 
Cr. 232. 

(3) Whether accused possessed 
imitation of essence of allspice to 
sell it for household purposes or for 
human beverage is for the jury.— 
Bowman v. State, 119 So. 176, 152 
Miss. 195. 

Possession of white mule whisky by 
physician 

Proof that part of liquor in physi¬ 
cian's possession was white mule 
whisky, such as no reputable physi¬ 
cian would prescribe or dispense as 
medicine, was held sufficient to take 
to jury question whether possession 
was for purpose other than use in 
legitimate practice of profession.— 
State v. Ryan, 269 S.W. 627, 217 Mo. 
App. 538. 

20. Al€L—Dutton V, State, 145 So. 
580, 25 Ala.App. 314, reversed on 

' other grounds 145 So. oSl, 226 Ala. 

1 . 

Ky.—^Rose V. .Commonwealth, 271 S. 

W. 548, 208 Ky. 478. 

Mich.—People v. Denlc, 237 N.W. 35, 
255 Mich. 29. 

Mo.—State v. Lonon, App., 293 S.W. 
485. 

N.D.—State v. Nedtvedt, 268 N.W. 
397, 66 N.D. 536—State v. Schuck, 
201 N.W. 342, 51 N.D. 875. 

Tex.—Welker v. State, 23 S.W.2d 388, 
144 Tex.Cr. 3*87—^Jackson v. State, 
280 S.W. 1079, 103 Tex.Cr. 578. 
i Vt.—State V. O’Brien, 170 A, 98, 106 
Vt. 97. 

IjlqLaor found in accused’s automo¬ 
bile 

U.S.—Gurera v. U. S., C.C.A.M 0 ., 40 
F. 2 d 338. 

Ala.—^McAllister v. State, 6 So.2d 
32, 30 Ala.App. 366. 

Mich.—^People v. Norton, 220 N.W. 

709, 243 Mich. 569. 

Tex.—Cortinas v. State, 294 S.W. 
561, 106 Tex.Cr. 615. 

21 . Ala.—McMillan v. State, 127 So. 

571 


499, 23 Ala.App. 392, certiorari de¬ 
nied 127 So. 500, 220 Ala. 626. 

Ga.—Brown v. State, 21 S.E.2d 268, 
67 Ga.App. 550—Fields v. State, 
198 S.E. 718, 58 Ga.App. 397—Har¬ 
bin V. State, 168 S.E. 922, 46 Ga. 
App. 692—Bacon v. State, 162 S.E. 
163, 44 Ga.App. 572—Johnson v. 
State, 143 S.E. 905. 38 Ga.App. 369. 
Okl.—Meek v. State. 1 P.2d 838, 51 
Okl.Cr. 350. 

22 . U.S.—Ferry v. U. S., O.C.APa., 
292 F. 583. 

33 C.J. p 789 note 12. 

23. Neb.—Steinkuhler v. State, 158 
N.W. 437, 100 Neb. 95. 

Pa.—Commonwealth v. ReDavid, 

Quar.Sess., 32 Del-Co. 182. 

33 C.J. p 789 note 13. 

24. U.S.—Cheatham v. State of Tex¬ 
as, C.C.A.Tex, 48 P.2d 749—Leon¬ 
ard V. U. S., C.C.A.T€nn., IS F.2d 
208—Brown v. IT. S., C.C.A.Mass., 
16 F.2d 682. 

Ala.—Cusimano v. State, 173 So. 490, 
27 Ala.App. 407—^Jarnigan v. State, 
132 So. 48, 24 Ala.App. 153, re¬ 
manded 132 So. 50, 222 Ala. 143— 
Grimes v. State, 128 So, 120, 23 
Ala.App. 511. 

Conn.—State v. Koenig, 178 A. 923, 
120 Conn. 39—State v. Boucher, 
177 A. 383, 119 Conn. 436—State v. 
Torello, 124 A. 375, 100 Conn. 637. 
Ga.—McDaniel v. State, 127 S.E. 656. 
33 Ga.App. 683. 

Ill.—People v. Brush, 155 N.D. 34. 
324 Ill. 261, 

Ind.—Bernstein v. State, 160 N.E. 
296, 199 Ind. 704—Hedges v. State, 
142 N.E. 13, 194 Ind. 122—Kamin¬ 
ski V. State, 168 N.E. 612, 91 Ind. 
App. 160—Varner v. State, 166 N. 
E. 292, 89 Ind.App. 293. 

Iowa.—State v. Bourgeois, 229 N.W. 
231, 210 Iowa 1129. 

Ky.—Commonwealth v. Rigo, 61 S. 
W.2d 900, 249 Ky. 824—Louisville 
& N. R. Co. V. Falls City Ice & 
Beverage Co., 61 S.W.2d 639, 249 
Ky, 807, 91 AL,R, 509, 
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is without a jury, by the trial judge or magistrate,25 
provided, in case the trial is before a jury, the evi¬ 
dence is sufficient to authorize or require the sub¬ 
mission of the question to the jury.26 The rule does 
not apply in respect of liquors which are expressly 
declared by statute to be inloxicating.27 Whether 
a statute prohibiting the sale of intoxicating liquor 
applies to liquids which are not customarily used 
for beverage purposes has been held to be a ques¬ 
tion of law for the court.28 

g. Sale 

Generally, material and controverted questions per¬ 
taining to the sale of Intoxicating liquor are for the 
determination of the jury. 

Although the question whether or not a transac¬ 


tion was a sale of liquors may be one of law for 
the court, where it depends on the legal consequenc¬ 
es of proved or admitted facts,22 generally, where 
these matters are material and are controverted, it 
is for the jury to determine, as questions of fact, 
the existence,20 time,21 and place22 of a sale, the 
quantity of liquor sold,2 3 the person or persons by 
whom the sale was made,24 continuity in maintain¬ 
ing a place for the sale of liquor,25 the consent of 
accused to, or his authorization of, a sale by anoth¬ 
er person,2 6 whether accused was acting as agent 
for the purchaser, or was the seller or agent for 
the seller,27 whether accused was habitually en¬ 
gaged in selling liquor,28 whether liquor was sold to 
individual or joint purchasers,29 the identity of the 


Md.—Powell V. State, 18 A.2d S87. 
179 Md. 399—Weller v. State, 132 

A. 624, 160 Md. 278. 

Mass.—Commonwealth v. Brennan, 
159 N.B, 633, 262 Mass. 180. 
Miss.—Prine v. State, 130 So. 687, 
158 Miss. 436—Winning-ham v. 
State, 126 So. 477, 155 Miss. 659— 
Hayes v. State, 121 So. 281, 153 
Miss. 620—Young v. State, 102 So. 
161. 137 Miss. 188, 36 AL.R. 717. 
Mo.—State v. Vesper, 289 S.W. 862, 
316 Mo. 116—State v. Thompson, 
289 S.W. 648—State v. Tatman, 
App., 291 S.W. 151, transferred, 
see 278 S.W. 713, 312 Mo. 134— 
State V. Sherlock, App., 273 S.W. 
141. 

Okl.—Sandford v. State, 279 P. 620, 
44 OkLCr. 78. 

R. L—State v. Hirtle, 133 A. 444, 47 
R.I. 371. 

S. -C.—State V. Bolin, 146 S.E. 695, 
149 S.C. 84—State v. Gault, 136 S, 

B. 739, 138 S.C. 459. 

Tex.—Walker v. State, 51 S.W.2d 721, 
121 Tex.Cr. 237—Parsons v. State, 
278 S.W. 444, 102 Tex.Cr. 624— 
Hughes V. State, *268 S.W, 960, 99 
Tex.Cr. 244. 

Vt.—State V. Lucia, 157 A. 61, 104 Vt 
63—State v. Kempestl, 147 A. 273, 
102 Vt 152—State v. Watson, 134 
A. 585, 99 Vt 473. 

Wash.—State v. Colwell, 290 P, 878, 
158 Wash. 149—State v. Powers, 
271 P. 584, 149 Wash. 509, affirmed 
274 P. 192, 149 Wash. 509—State v. 
Riese, 258 P, 319, 144 Wash. 51-6. 
Wls.—Reiser v. State, 208 N.W. 797, 
190 Wls. 248. 

33 C.J. p 788 note 85. 

Qiiautity of alcohol in. flavoring ex¬ 
tracts 

Question whether manufacturer of 
flavoring extracts has used greater 
quantity of alcohol than necessary 
for laWul purpose of compounding 
and preserving, is question of fact.— 
Honaker v. State, 265 S.W. 353, 166 
Ark. 97. 

Effect of delay in analysis 
Xn liquor prosecution, extent to 


which weight to be given chemical 
analysis was affected by delay in 
analysis and by transportation in au¬ 
tomobile by state's attorney is for 
the Jury.—State v. Lucia, 167 A. 61, 
104 Vt. 53. 

25. Ind.—^Kaminski v. State, 168 N. 
E. 612, 91 Ind.App. 160. 

Iowa.—Schraeder v. Sears, 186 N.W. 
110, 192 Iowa 604. 

La.—State v. Malone, 112 So. 404, 
163 La. 525. 

26. ISvidence held sufficient 
U.S.—Miller v. U. S., O.C.A.Ohio, 300 

P. 529, certiorari denied 45 S.Ct. 
123, 266 U.S. 624, 69 L.Ed. 474. 
Ky.—Smith v. Commonwealth, 276 S. 

W, 495, 210 Ky. 698. 

Mo.—State v. Myers, 44 S.W.2d 71— 
State V. Tally, 22 S.W.2d 787. 

33 C.J. p 786 note 64 [a] (1). 
Evidence held insufficient 
Ala.—^Benton v. State, 136 So. 428, 
24 Ala.App, 441—^Anderson v. 

State, 101 So. 162, 20 Ala.App. 154. 
Ky.—^Vanmeter v. Commonwealth, .23 
S.W.2d 594, 232 Ky. 404. 

Mo.—State v. Shields, 68 S.W.2d 297, 
332 Mo. 280. 

27. Wash.—State v. Hilton, 253 P. 
1073, 143 Wash. 15. 

33 C.J. p 788 note 88. 

28. Kan.—Intoxicating Liquor Cas¬ 
es, 25 Kan. 751, 37 Am.R. 284. 

2SL La.—State v. Shields, 34 So. 673, 
110 La. 547. 

33 C.J. p 789 note 90. 

30. Tex.—Sawyer v. State, 286 S.W. 
209, 104 Tex.Cr. 622. 

S3 aj. p 786 note 54 [a] (21), p 789 
note 91, 

31. Mo.—State ▼. Boarman, App., 
193 S.W. 930. 

32. N.J.—State v. Bowen, 108 A. 
265, 93 lSr.J.Law 478. 

33 C.J, p 789 note 92. 

33. Ark.—Sluder v. State, 106 S.W. 
486, 84 Ark. 482. 

Mo.—State v. Turner, 102 S.W. 599, 
126 Mo.App. 21. 
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34. N.J.—State V. Bowen, 108 A. 
.255, 93 N.J.Law 478. 

35. Wash.—State v. Tracey, 254 P. 
234, 142 Wash. 612. 

38. U.S.—Burnstein v. U. S., C.C.A. 
Cal., 55 P.2d 599, certiorari denied 
62 S.Ct. 503, 286 U.S. 650, 76 L.Ed. 
1286. 

Mich.—People v. Maka, 212 N.W. 86, 
237 Mich. 607. 

Mo.—State v. Sparks, App., 269 S.W. 
403—State v. Ford, App., .219 S. 
W. 702. 

Vt—State V. Kamuda, 129 A. 306, 98 
Vt. 466—State v. Legendre, 96 A. 
9, 89 Vt 626. 

33 C.J. p 789 note 96. 

37. Ark.—^Witherspoon v. State, 17 
S.W.2d 307, 179 Ark. 647. 

Iowa.—State v. Wilson, 206 N.W. 
287. 

Ky.—Johnson v. Commonwealth, 254 
S.W. 750, 200 Ky. 225—^Egnor v. 
Commonwealth, 249 S.W. 765, 198 
Ky. 603. 

Me.—State v. Parady, 166 A. 381, 130 
Me. ’371. 

Tex.—^Lawson v. State, Cr., 185 S.W. 
2d 439^May v. State. Cr., 179 S. 
W.2d 563—Hollis v. State, 181 S. 
W.2d 794, 144 Tex.Cr. 165—Mc- 
Fadden v. State, 24 S.W.2d 836, 114 
Tex.Cr. 213—Mireles v. State, 13 S. 
W.2d 868, 113 Tex.Cr. 67—Scott v. 
State. 153 S.W. 871, 70 Tex.Cr. 57. 
Wash.—State v. Erlich, 282 P. 220, 
164 Wash. 336. 

33 C.J. p 789 note 95, p 596 note 61. 
Jointist statute 

Whether defendants in making 
sales of liquor did not come within 
jolntist statute, because in making 
liquor sales they acted as owner's 
agents, was held for jury.—State v. 
Matson, 296 P. 553, 161 Wash. IS-S. 

38. Me.—State v. Lamont, 127 A. 
906, 124 Me. 267. 

39. Me.—St. Clair v. State, 254 S. 
W. 473, 160 Ark. 170. 

Tex.—Knauf v. State, 2 S.W.2d 229, 
108 Tex.Cr. 590. 
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purchaser^® and his status or condition as an intoxi¬ 
cated person or habitual drunkard.'*^ 

Whether or not the informant, at the time of 
filing the information, had knowledge of the name 
of the purchaser may be a matter for the court or 
jury to determine, according to the condition of 
the evidence>2 The constitutionality of a statute 
regulating or prohibiting the sale of intoxicating 
liquor is, of course, a question to be determined by 
the court.^^ 

h. Other Questions 

A wide variety of specific Issues have been held to 


§ 376 

be questions of fact which are properly submitted to 
the jury. 

The admissibility of the evidence^^ and the sense 
in which a particular word is employed in the stat¬ 
ute under which the prosecution is brought^ ^ are to 
be determined by the court rather than by the jury. 
A wide variety of specific issues have been held to 
be questions of fact which are properly submitted 
to the jury,such as questions concerning the lo¬ 
cation, description, or character of premises con¬ 
stituting the scene of the alleged offense the 
connection of accused with the offense,*48 the time 
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40. Oae of two persons 

Where two persons go together to 
a saloon for a drink, it is for the ju¬ 
ry to find, if the fact is disputed, to 
which of them the sale was made. 
Ark.—^Edgar v. State, 45 Ark. 356. 
Mass.—Commonwealth v. Woods, 42 
N.B. 565, 165 Mass. 145. 

41. Ky.—Arnett v. Commonwealth, 
88 S.W.2d 276, 261 Ky. 607—Sow- 
der V. Commonwealth, 88 ■S.W.2d 
274, 261 Ky. 610. 

33 C.J. p 7S9 note 98. 

42. Okl.—Moss V. State, 111 P. 960, 

4 Okl.Cr. 247. 

33 C.J. p 789 note 99. 

43. La.—State v. Lahiff, 80 So. 590, 
144 La. 362. 

44. Ark.—Paxton v. State, 170 S.W. 
SO, 114 Ark. 393, Ann.Cas.l916A 
1239. 

Ind.—Townsend v.. State, 2 Blackf. 
Idl. 

45. Me.—State v. Gastonguay, 105 
A. 402, 118 Me. 31. 

46k Ala.—Samples v. State, 182 So. 
95, 28 Ala..-Vpp. 248—May v. State, 
114 So. 423, 22 Ala.App. 239—^Ford 

V. State, 112 So. 182, 22 Ala.App. 
69. 

Ark.—Miller v. State, 286 S.W. 949, 
171 Ark. 756. 

Ky.—Allen v. Commonwealth, 275 S. 

W. 807, 210 Ky. 329. 

Minn.—State v. Ronnenherg, 7 K. 

W.2d 769, 214 Minn. 272. 

Okl.—England v. State, 8 P.2d 690, 
53 Okl.Cr. 142. 

Tex.—Price v. State, 270 S.W. 1029, 
99 Tex.Cr. 616. 

Vt.—State V. Kamuda, 129 A. 306, 98 
Vt. 466. 

Va.—Harris v. Commonwealth, 6 S. 

E.2d 678, 174 Va. 48'6. 

33 C.J. p 786 note 54. 

47. Ala.—Gilbert v. State, 10 So.2d 
838, first case, 30 Ala.App. 592, cer¬ 
tiorari denied 10 So.2d 888, second 
case, 243 Ala. 559. 

Miss.—Collins v. State, 174 So. 61, 
178 Miss. 548. 

33 C.J. p 790 note 16. 

Kitchen adjoining barroom 
Whether a kitchen adjoining a bar¬ 


room wherein nonintoxicating liquors 
were sold was part of the premises 
was held a question of fact.—Vairada 

V. State, 195 N.W. 937, 182 Wis. 309. 
Mixed question of law and fact 

Whether the use of a house and a 
field is a place wherein a liquor nui¬ 
sance may be maintained in violation 
of statute is a mixed question of law 
and fact.—State v. Cahalan, 214 N. 

W. 612, 204 Iowa 410. 

48. TJ.S.—Collins v. U. S., C.C.A. 
Fla., 65 P.2d 546—Lewis v. U. S., 
C.C.A.Minn., 64 F.2d 538—Vilson v. 

U. S., C.C.A.Or., 61 F.2d 901—Mad- 
delin V. U. S., C.C.A.I11., 46 P.2d 
266—Rabideau v. U. S., C.C.A.I11., 
40 P.2d 909—Cefalu v. U. S., C.C. 
A.C 0 I 0 ., 37 P.2d 867—Dibello v. U. 
S., O.C.A.M 0 ., 19 P.2d 749. 

Ala,—Perkins v. State, 171 So. 918, 
27 Ala.App. 310—^Williams v. State, 
155 So. 387 (first case), 26 Ala.App. 
147, certiorari denied 155 So. 387 
(second case), 229 Ala. 36—Lewis 

V. State, 140 So. 179, 25 Ala.App. 
32—^Bolton V. State, 137 So. 903, 
24 Ala.App. 473, certiorari denied 
137 So. 904, 223 Ala. 663—^Milam v. 
State, 136 So. 831, 24 Ala.App. 403, 
certiorari denied 136 So. 833, 223 
Ala. 410—Swanzy v. State, 126 So. 
100, 23 Ala.App. 386—Robertson v. 
State, 125 So. 60, 23 Ala.App. 267. 
certiorari denied 125 So. 61, 220 
Ala, 328—^Adams v. State, 118 So. 
325, 22 Ala.App. 566, certiorari de¬ 
nied 118 So. 326, 218 Ala. 180— 
Pruitt V. State, 113 So. 316 (first 
case), 22 Ala.App. 100, certiorari 
denied 113 So. 316 (second case), 
216 Ala. 349. 

Iowa.—State v. Slycord, 232 H.W. 
636, 210 Iowa 1209. 

—Yarbrough v. Commonwealth, 
292 S.W, 806, 219 Ky. 319. 
ljjo,__State V. Pendergraft, 58 S.W. 
2d 290, 332 Mo. 301—State v. Ves¬ 
per, 289 S.W. 882, 316 Mo. US- 
State V. Ayres, 285 S.W. 997, 314 
Mo. 574. 

N.C.—State v. Baldwin, 137 S.E. 690, 
193 N.C. 566—State v. Dickerson, 
127 S,B. 256, 189 N.C. 327. 

Pa.—Commonwealth v. Knittle, 89 
Pa,Super. 222. 
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Tex.—Betts v. State, 70 S.W.2d 722, 
126 Tex.Cr. 235—Bostick v. State. 

13 S.W.2d 842, 111 Tex.Cr. 673. 

33 C.J. p 786 note 54 [a] (6), p 790 
note 17. 

Possession of agent as possession of 
accused 

Ala.—Sales v. State, 12 So.2d 101, 31 
Ala.App. 19, certiorari denied 12 
So.2d 103, 244 Ala. 30. 

Presence in car 

Where accused was present in the 
car in which liquor was being trans¬ 
ported, his connection with the of¬ 
fense is for the jury. 

U.S.—Portman v. IT. S., C.C.A.M 0 ., 34 
P.2d 40-6. 

Ala.—Cummings v. State, 154 So. 

609, 26 Ala.App. 131. 

Pa.—Commonwealth v. Jones, 39 Pa. 
Super. 219. 

Presence at place of manufacturing 
liquor 

(1) Where accused was present at 
the place where liquor was manu¬ 
factured, his participation in the of¬ 
fense is a question for the jury. 

Ala.—^Harris v. State, App., 23 So. 
2d 513, certiorari denied, Sup., 23 
So.2d 514—^Moore t. State, 165 So. 
696, 27 Ala.App. 43—^Hawkins v. 
State, 168 So. 899, 27 Ala.App. 177, 
certiorari denied 168 So. 900, 232 
Ala. 604—Wood v. State, 155 So. 
388, 26 Ala.App. 189—Talley v. 
State, 154 So. 611, 26 Ala.App. 130 
—^Morrison v. State, 141 So. 269. 
25 Ala.App. 88—Gist v. State, 117 
So. 2, 22 Ala.App. 475. 

Ark,—Clark v. State, 21 S.W.2d 188, 
180 Ark. 285. 

Tex.—Wall v. State, 292 S.W. 549. 
106 TexCr. 399. 

(2) Whether his explanation of 
his presence is reasonable and sat¬ 
isfactory is to be determined by the 
jury. 

Ga.—^Howell v. State, 11 S.E.2d 106, 
•63 Ga.App. 411—Loughridge v. 
State, 10 S.B.2d 764, 63 Ga.App. 
263—Strickland v. State, 159 S.B. 
756, 43 Ga.App. 678—Chapman v. 
State, 143 S.B. 923, 38 Ga.App. 345 
—^Lindsay v. State, 122 S.B. 649, 
32 Ga.App. 74. 
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of the manufacture of certain intoxicating liquors 
the time at which intoxicating liquor was placed in 
a vehicle for transportation the identity of the 
car used in transporting liquor whether trans¬ 
portation of liquor was free of charge or for com¬ 
pensation what constitutes an unusual quantity 
of intoxicating liquor ;53 whether a foreign juris¬ 
diction has a liquor law of a certain character 
whether a package carried by accused contained in¬ 
toxicating liquor whether a package of liquor is 
the same package that was seen in accused’s pos¬ 
session ;56 whether bottles of liquor in evidence 
were the ones taken from accused ;57 whether cer¬ 
tain paraphernalia constitutes a still or other ap¬ 
paratus for manufacturing liquor whether ac¬ 
cused had possession of liquor in interstate com¬ 


merce whether accused made a certain state¬ 
ment as testified by officers whether a sandwich 
constitutes a meal within liquor laws permitting 
serving of beer and wines with meals and wheth¬ 
er a person served or furnished with liquor is a 
patron or a bona fide guest.®2 xhe evils which may 
attend a violation of the liquor law are not ques¬ 
tions of fact to be determined by the jury.63 
Ownership and possession. Questions of fact for 
the jury have been held to include questions wheth¬ 
er accused’s possession of intoxicating liquor,64 or 
of apparatus suitable for manufacturing intoxicat¬ 
ing liquor,65 was lawful or unlawful; whether ac¬ 
cused owned liquor found in his possession ;66 
whether accused owned or possessed liquor found 
on his premises®^ or on another’s premises ;63 


Term.—Hall v. State, 270 S.W. 84, i 
151 Tenn. 416. | 

49. U.S.—U. S. V. Schwartz, O.C.A. 
N.J., 276 F. 397. 

50. U.S.—Vinkemulder v. U. S., C. 
C.A.Miss., 64 F.2d 535, certiorari 
denied 54 S.Ct 87, 290 U.S. 666, 78 
L.Ed. 576. 

Wash.—State v. Vennum, 272 P- 62, 
149 Wash. 670. 

51. Tex-—Frazer v. State, Cr., 12 
S.W.2d 1031. 

52. Mass.—Commonwealth v. Ra- 
docchia, 91 N.E. 856, 205 Mass. 
435. 

53. Iowa.—State v. Witty, 179 N.W. 
310, 189 Iowa 1039. 

54. law forhlddingr receipt of ship¬ 
ment 

Va.—Dickerson v. Commonwealth, 24 
S.B.2d 550, 181 Va. 313, affirmed 64 
S.Ct. 464, 321 U.S. 131, 88 Ii.Ed. 
605. 

55. Tex.—^Privitt v. State, 43 S.W. 
2d 264, 118 Tex.Cr. 303. 

55. Iowa.—State v. Umphalhaugh, 
228 N.W. 266, 209 Iowa 561. 

57. Ala.—Cusimano v. State, 173 
So. 490, 27 Ala.App. 407. 

Wash.—State v. Riese, 258 P. 319, 
144 Wash. 516. 

58. Ala.—Arthur v. State, 97 So. 
168, 19 Ala.App. 311. 

Cal.—People v. Shellenbergrer, 77 P. 

2d 506, 25 Cal.App.2d 402. 

Ky.—Cartwright v. Commonwealth, 
244 S.W. 65, 196 Ky. 6. 

Wash.—State v. Cone, 276 P. 541, 151 
Wash. 619. 

Complete still 

In prosecution for unlawful pos¬ 
session of a still, whether still was 
complete was held for Jury.—^John¬ 
son V. State, 158 So. 458, 26 Ala.App. 
327. 

59. Ala.—Hill v. State, 176 So. 806, 
27 Ala.App. 573, certiorari denied 
176 So. 806, 235 Ala. 8. 

Mass.—Commonwealth v. People's 


Express Co.. 88 N.E. 420, 201 Mass. 
564, 131 Am.S.R. 416. 

Bona fide character cf hill of lading 
In prosecution for transporting 
prohibited liquor in quantity of five 
gallons or more, whether bill of 
sale of liquor from wholesale house 
in one state to certain firm in anoth¬ 
er state was a bona fide bill of lad¬ 
ing in an interstate transaction was 
for the Jury.—Hill v. State, 187 So. 
872, 28 Ala-App. 469, certiorari de¬ 
nied 187 So. 873, 237 Ala. 539. 

60. Ala.—Harrison v. State, 4 So.2d 
516, 30 Ala.App. 300. 

Ill.—People V. Wetherington, 180 N. 
E. 843, 348 Ill. 310. 

61. Cal.—Sandelin v. Collins, 33 P. 
2d 1009, 1 Cal.2d 147, 93 A.L.R. 
956. 

Sandwich not consumed 
Where sandwich is served in good 
faith as "meal” within liquor laws 
permitting serving of beer and wines 
with meals furnished in good faith, 
fact that sandwich is not consumed 
would not as matter of law classify 
it as lacking essential characteristics 
of "meal.”—Sandelin v. Collins, 33 
P.2d 1009, 1 Cal.2d 147, 93 A.L.R. 
956. 

62. Mich,—^People v. Slater, 129 N. 
W. 22, 164 Mich. 156. 

Minn,—State v. Wilson, 21 N.W.2d 
621. 

33 C.J. p 790 notes 26, 26. 

63. S.D,—State v. Johnson, 121 N. 
W. 785, 23 S.D. 293, 22 L.R.A.,N. 
S., 1007. 

64. Cal.—People v. Miller, 276 P. 
482, 97 CaLApp. 179. 

Ill.—^People V. Wetherington, 180 N. 

E. 843, 348 Ill. 310. 

Mont.—State v. Breeding, 234 P. 
1097, 73 Mont. 30. 

I The snfflolenoy of accused’s ez- 
! planatlozL of his possession of intox¬ 
icating liquor is for the Jury.—Bar¬ 
ron V. State, 182 S.E. 921, 52 Ga.App. 

1 254. 


65. Explanation of possession 
"Whether accused’s explanation of 

his possession of apparatus suitable 
for manufacturing intoxicating liq¬ 
uor is reasonable and satisfactory is 
to be determined by the Jury.—^Hor¬ 
ton V. State, 113 So. 279, 22 Ala.App. 
114—Cook V. State, 101 So. 919, 20 
Ala.App. 353. 

66. Ala.—^Andrews v. State, 17 So. 
2d 594, 31 Cal.App.2d 403—Sander¬ 
son V. State, 177 So. 177, 27 Ala. 
App. 600. 

Tex.—Amaya v. State, 220 S.W. 98, 
87 Tex.Cr. 160. 

Attempt to destroy whisky 
Ala.—Williams v. State, 176 So. 740. 
27 Ala.App. 531. 

Miss.—Cox V. State, 112 So. 479, 146 
Miss. 685. 

67. Ala.—Blackwell v. State, 180 So. 
338, 28 Ala.App. 179—Creamer v. 
State, 1-60 So. 265, 26 Ala.App. 364. 

Cal.—People v. Medalgi, 271 P. 552, 
94 Cal.App. 543. 

Ga.—Pirkle v. State, 187 S.B. 602, 
64 Ga.App. 203. 

Ky.—Bates v. Commonwealth, 292 S. 

W. 315, 218 Ky. 737. 

Mich.—People v. Tripp, 226 N.W. 
834, 248 Mich, 226—People v. Da¬ 
vis, 226 N.W. 337 (second case), 

I 247 Mich. 602. 

Okl.—Edison v. State, 142 P.2d 141, 
77 Okl.Cr. 401—^Watson v. State, 
54 P.2d 1097, 58 Okl.Cr. 448. 

S.a—State V. Melton, 196 S.E. 181, 
186 S.C. 478. 

Tex.—Brown v. State, 276 S.W. 438, 
101 Tex.Cr. 495—King v. State, 97 
S.W, 488, 60 Tex.Cr. 321. 

Wash.—State v. Goddard, 231 P. 794, 
132 Wash. 286. 

68. Cal.—^People v. Buttulia, 233 P. 
401, 70 CaLApp. 444. 

Ga.—Herbert v. State. 4 S.B.2d 843, 
60 Ga.App. 633. 

Miss.—^Leggett v. State, 4 So.2d 234, 
191 Miss. 649—Brown v. State, 5 
So.2d 426, 192 Miss. 314. 
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whether accused owned the premises where liq¬ 
uor, or apparatus for manufacturing liquor, was 
found whether accused occupied or was in pos¬ 
session of the premises where liquor was found'?<^ 
or where it was manufactured;'^! and whether ac¬ 
cused owned, *^2 or was in possession or control 
of,'^3 the automobile where liquor was found. 

Local option. Whether a local option law was 
adopted and in force in certain territory has been 
held to be a question of law for the court.There 
is other authority to the effect that, where accused 
does not controvert the fact that a certain territory 
was a dry area at the time of the offense charged, 
the court need not submit the matter to the jury,75 
although it is not error for the court to do 
but if accused denies that the local option law was 
legally adopted the issue must be submitted to the 
jury.77 For the court to be authorized to assume 
that the territory is a dry area, the requisite proof 
must have been put in evidence.^S 

License. Whether a license to sell liquor au¬ 
thorized the licensee to sell at a certain place,79 and 
whether a license is regular on its face,S9 are ques¬ 
tions of law for the court. Whether accused took 
out a liquor license is a question of fact for the 
jury.^! 

Search and search warrant. Questions of fact 
in respect of search warrant proceedings are for 


the jury.S2 Where a search of accused's premises 
has been made by officers, it is the province of the 
jury to determine whether they had a search war¬ 
rant,S3 and, if not, whether consent was given to 
a search without a warrant.S^ Also it is for the 
jury to determine the reasons for accused's refusal 
to allow a search to be made.ss The question of 
the validity of a search is one of law for the 

court^S 

§ 377. Instructions 

a. In general 

b. Definition or explanation of terms 

c. Evidence and consideration thereof 

d. Agency or employment 

e. Aiding, abetting, or participating 

f. Character and properties of liquor 

g. Knowledge, intent, and good faith 

a. In G-eneral 

The court should distinctly and precisely give ac¬ 
curate Instructions which fully cover every material 
phase of the case in a prosecution for a vioiation of 
the liquor laws. 

In accordance with the rules as to instructions in 
criminal prosecutions generally, which are discussed 
in Criminal Law § 1189 et seq, the court should dis¬ 
tinctly and precisely give accurate instructions 
which fully cover every material phase of the 
case,^7 and its refusal to give requested instructions 


Okl.—^Faulk v. State, 247 P. 112, 34 
Okl.Cr. 431. 

Wash.—State v. Remick, 300 P. 1054, 
163 Wash, 324. 

Premises owned hy hnshand 
Ky.—Bevins v. Commonwealth, 264 
S.W. 1063, 204 Ky. 444. 

S9. Ala.—Parmer v. State, 101 So. 
482, 20 Ala.App. 233, certiorari de¬ 
nied Ex parte Parmer, 101 So, 484, 
211 Ala. 613. 

Iowa.—State v. Johnson, 204 N.W. 
273, 200 Iowa 324. 

Okl.—Teargain v. State, 136 P.2d 
696, 76 Okl.Cr. 356. 

70. Ala.—Bridgeforth v. State, 77 
So. 77, 16 Ala.App. 239. 

Cal.—People v. Hay, 241 P. 276, 74 
Cal.App. 464. 

Mo.—State v. Lonon, App., 293 S.W. 
485—State v. Briggs, App., 281 S. 
W. 107. 

Tex.—McCarty v. State, 67 S.W.2d 
114, 123 Tex.Cr. 34. 

W.Va.—State v. Warner, 163 S.E. 

419, 111 W.Va. 694. 

Wyo.—Cameron v. State, 265 P. 25, 
38 Wyo. 140. 

71. Wash.—State v. Nelson, 251 P. 
118, 141 Wash. 222. 

72. Ky.—^Leach v. Commonwealth, 
37 S.W.2d 61, 238 Ky. 262. 

73. U.S.—Saxton v. U. S., a€.A. 
Okl., 33 P.2d 65. 


Ky.—^Leach v. Commonwealth, 37 S. 
W.2d 61, 238 Ky. 262. 

Driver 

Whether accused was driver of au¬ 
tomobile containing contraband 
whisky was held for jury.—^Williams 
V. State, 142 So. 841, 25 Ala.App. 186. 

74. Md.—Mitchell v. State, 80 A. 
1020, 115 Md. 360. 

Mo.—State v. Magruder, App., 219 S. 
W. 700—State v. Wilson, 143 S.W. 
534, 161 Mo. App. 301—State v. 

Brown, 109 S.W. 99, 130 Mo.App. 
214. 

Mont,—State v. O’Brien, 90 P. 514, 
35 Mont. 482, 10 Ann.Cas. 1006. 

75. Tex.—Dozier v. State, 158 S.W. 
2d 776, 143 Tex.Cr. 397—Potter v. 
State, 141 S.W.2d 647, 139 Tex.Cr. 
690—Park v. State, 111 S.W.2d 249, 
133 Tex.Cr, 375—Carnes v. State, 
Cr., 103 S.W. 934—Neal v. State, 
102 S.W. 1139, 51 Tex.Cr. 513— 
Shilling V. State. Cr., 51 S.W. 240 
—^Benson v. State, 44 S.W. 167, 
1091, 39 Tex.Cr. 66—Bruce v. State, 
39 S.W. 683, 36 Tex.Cr. 53. 

75. Tex.—Blaine v. State, 139 S.W. 
2d 792, 139 Tex.Cr. 187—^Adams v. 
State, 85 S.W. 1079, 48 Tex.Cr. 7. 

77. Tex.—Wiginton v. State, 102 S. 
W. 1124, 51 Tex.Cr. 492—Ezzel v. 
State, 16 S.W. 782, 29 Tex.App. 
521. 


78. Tex.—Sweeten v. State, 120 S.W, 
2d 1074, 135 Tex.Cr. 445. 

33 C.J. p 790 note 36 [c]. 

79. Ky.—Commonwealth v. Asbury, 
47 S.W. 217, 104 Ky. 320, 20 Ky.L. 
574. 

80. W.Va.—State v. Hotel McCreery 
Co., 69 S.E. 472, 68 W.Va. 130. 

81. Ala.—Gustin v. State, 65 So, 
302, 10 Ala.App. 171, certiorari de¬ 
nied 66 So. 1008, 191 Aia. 662. 

82. Iowa.—State v. Bruns, 232 N.W, 
684, 211 Iowa 826. 

83. Miss.—Hill v. State, 92 So. 578, 
129 Miss. 445. 

84. Miss.—Hill v. State, supra. 

85. Ala.—Patterson v. State, 62 So, 
1023, 8 Ala.App. 420. 

86. OkL—Wilmoth v. State, 131 P, 
2d 774, 75 Okl.Cr. 369, 

87. Ala.—Chessher v. State, 17 So, 
2d 287, 31 Ala,App. 344. 

Ky.—Musgrove v. Commonwealth, 
192 S.W.2d 400—Morris v. Com¬ 
monwealth, 6 S.W.2d 245, 224 Ky. 
325—Skidmore v. Commonwealth, 
264 S.W. 1053, 204 Ky. 451. 

Tenn.—McKeel v. State, 1 S.W.2d 
784, 156 Tenn. 331. 

Tex.—^De Joyas v. State, 150 S.W.2d 
254, 141 Tex.Cr. 520—^Hays v. 

State, 103 S.W.2d 374, 132 Tex.Cr. 
165—Balleu v. State, 82 S.W.2d 
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which the circumstances of the case require in or- j der that the jury may have a correct comprehension 


146, 128 Tex.Cr. 375—White v. 

State, 15 S.W.2d 23, 111 Tex.Cr. 
C31—Webb V. State, 277 S.W. 697, 
102 Tex.Cr. 294—Reid v. State, 271 
S.W, 625, 100 Tex.Cr, 512—Johnson 
V. State, 266 S.W. 155, 98 Tex.Cr. 
417. 

Wyo.—Brown v. State, 259 P. 810, 37 
Wyo. 155. 

83 C.J. p 790 notes 34, 35. 

Chargre on separate counts held cor¬ 
rect 

Tex.—Smith v. State, 60 S.W.2d 768, 
124 Tex.Cr. 163—Poteet v. State, 
17 S.W.2d 46, 112 Tex.Cr. 466. 
Chaise presenting^ issues in single 
count held proper 

U.S.—McCarren v. IT. S., C.C.A.I11.. 
8 P.2d 113. 

Xnstmctions held proper or sufOLclent 

(1) Generally. 

U.S.—^Eastman v. U. S., C.C.A.MO., 
153 F.3d 80. 

Ind.—Brake v. State, 165 N.E. 757, 
201 Ind. 235. 

Ky.—Maier v. Commonwealth, 276 S. 

W. 116, 210 Ky. 441. 

Mich.—People v. Spears, 216 N.W. 
SO-S, 241 Mich. 67—^People v. Green, 
203 N.W. 850, 231 Mich. 175. 

Pa.—Commonwealth v. Carpenter, 
Quar.Sess., 26 Wash.Co. 70. 

S.C.—State V. Bverall, 123 S.E. 824, 
129 S.C. 159. 

Tex.—^Malone v. State, 119 S.W.2d 
885, 135 Tex.Or. 306. 

33 C.J. p 790 note 35 [c]. 

(2) Prosecution for possession of 
still or other liquor manufacturing 
apparatus. 

Ala.—^McCormick v. State, 117 So. 
911, 22 Ala.App. 577—^Freeman v. 
State, 111 So. 188, 21 Ala.App. 
629. 

Ark.—^Vincent v. State, 286 S.W. 944, 
171 Ark. 759. 

Ga.—Bryant v. State, 1-68 S.E. 913, 
46 Ga.App. 688. 

Ky.—Galloway v. Commonwealth, 
273 S.W. 63, 209 Ky. 501. 

Or.—State v. Stigers, 256 P. 649, 122 
Or. 113. 

Tex.—Skinner v. State, 289 S.W. 
1012, 105 Tex.Cr. 57.2. 

(3) Prosecution for Illegal sale 
of Intoxicating liquor. 

U.S.—Condello v. U. S.. C.C.A.N.Y., 
297 F. 200—Kane v. U. S., C.C.A. 
Pa., 295 P. 674. 

Ala.—Gandy v. City of Birmingham, 
17 So.2d 421, 31 Ala.App. 313, cer¬ 
tiorari granted 17 So.2d 425, 246 
Ala. 1, certiorari denied 17 So. 2d 
426, 245 Ala. 441. 

Ark.—Meeks v. State, 256 S.W., 863, 
161 Ark. 489. 

Ky.—^Williams v. Commonwealth, 
279 S.W. 348, 212 Ky. 327—Lewis 
V. Commonwealth, 259 S.W. 34, 202 
Ky. 191. 

Mo.—State v. Casteel, 64 S.W.2d 286 
—^State V. Broaddus, 289 S.W. 792, 


315 Mo. 1279—State v. Brock, 280 
S.W. 4‘8—State v. Sissom, 278 S. 
W. 704—State v. Bachelor, App., 
284 S.W. 162. 

Tex.—French v. State, 267 S.W. 494, 
98 Tex.Cr. 578—^Hunter v. State, 
257 S.W. 1104, 96 Tex.Cr. 509— 
Bird V. State, 256 S.W. 277, 96 
Tex.Cr. 117. 

(4) Prosecution for illegal pos¬ 
session of intoxicating liquor. 

U.S.—Schroeder v. U. S., C.C.A.N.T., 

7 P.2d 60. 

Ala.—^Parker v. State, 177 So. 168, 27 
Ala App. 598—Harbin v. State, 99 
So. 740. 19 Ala.App. 623. 

Ga.—Beasley v. State, 17 S.E.2d 205, 
66 GaApp. 109—Walters v. State, 
13 S.E.2d 113, 65 Ga.App. 14—Tip- 
ton V. State, 182 S.E. 207, 52 Ga. 
App. 64—Fitzgerald v. State, 181 
S.E. 186, 51 GaApp. 636—Proctor 
V. State, 176 S.E. 96, 49 GaApp. 
497—Pierce v. State, 159 S.E. 125, 
43 Ga.App. 436—Wynn v. State, 143 
S.E. 599, 38 Ga.App. 262—Manning 

V. State, 119 S.B. 920, 31 Ga.App. 
148. 

Iowa.—'State v. Healy, 251 N.W. 649, 
217 Iowa 1165—State v. Matthes, 
230 N.W. 522, 210 Iowa 178. 

Kan.—State v. Messmer, 264 P. 378, 
123 Kan. 201—State v. Lyons, 243 
P. 265, 120 Kan. 314. 

Ky.—^Eaves v. Commonwealth, 43 S. 

W. 2d 528, 241 Ky. 140—^Morris v. 
Commonwealth, 282 S.W. 1078, .214 
Ky. 173. 

Miss.—^Holston v. State, 137 So. 501, 
161 Miss. 664. 

Mo.—State v. Pigg, 278 S.W. 1030, 
312 Mo. 212—State v. Stewart, 271 
S.W. 876, 216 Mo.App. 644. 

N.C.—State v. Farmer, 192 S.E. 6’83, 
212 N.C. 831—State v. Hardy, 182 
S.E. 831, 209 N.C. 83. 

N.D,—State v. Schuck, 201 N.W. 342, 
61 N.D. 875. 

Okl.—^Maitlen v. State, 38 P.2d 964, 
56 Okl.Cr. 301. 

Pa.—Commonwealth v. Dombkowski, 
86 Pa. Super. 468. 

S.C.—State V. Bolin, 167 S.B. 79, 169 | 
S.C. 369—State v. Marlowe, 153 S. 
E. 340. 156 S.C. 363—State v. 

Blackwell, 163 S.E. 287, 166 S.C. 
427—State v. Atkinson, 142 S.E. 62, 
144 S.C. 6. 

Tex,—^Manos v. State, 116 S.W.2d 
656, 134 Tex.Cr. 234—Seale v. 

State, 39 S.W.2d 58, 118 Tex.Cr. 
324—Cruze v. State, 25 S.W.5d 875, 
114 Tex.Cr. 460, 68 A.L.R. 1186— 
Medlock v. State, 1 S.W.2d 308, 
108 Tex.Cr. 274—^Morton v. State, 
276 S.W. 697, 101 Tex.Cr. 577. 

Va.—Whitaker v. Commonwealth, 
195 S.B. 486, 170 Va. 621. 

Wash.—State v. Johnson, ■ 224 P. 602, 
129 Wash. 62. 

Wyo.—State v. Alderilla, 2^3 P. 616, 
37 Wyo. 478. 
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(5) Prosecution for possessing 
intoxicating liquor with intent to 
sell, 

N.C.—State v. Gordon, 30 S.E.2d 43, 
224 N.C. 304—State v. Epps, 197 
S.E. 580, 213 N.C. 709—State v. 
Lowe, 183 S.E. 749, 209 N.C. 846. 
Tex.—Boatcallie v. State, 50 S.W.2d 
■826, 121 Tex.Cr. 149—Johnson v. 
State, 40 S.W.2d 135, 118 Tex.Cr. 
286—^Hardison v. State, 37 S.W.2d 
161, 117 Tex.Cr. 198—Sawyer v. 
State, 286 S.W. 209, 104 Tex,Cr. 
522. 

(6) Prosecution for maintaining 
place for sale of liquor.—State v. 
Williams, 231 P. 21, 132 Wash. 40. 

(7) Prosecution for maintaining 
nuisance. 

U.S.—Todd V. U. S., C.C.A.Fla., 48 F. 
2d 530. 

Iowa.—State v. Gillam, 300 N.W. 567, 
230 Iowa 1287. 

N.D.—State v. Hauge, 242 N.W. 402. 
62 N.D. 161. 

(8) Prosecution for manufactur¬ 
ing intoxicating liquor. 

Ala.—Blair v. State, 117 So. 910, 22 
Ala.App. 674, 

Ark.—Holmes v. State, .254 S.W. 470. 
160 Ark. 218. 

Ga.—West v. State, 22 S.B.2d 115, 68 
Ga.App. 56—^Weaver v. State, 177 
S.E. 349, 50 GaApp. 178—Faulkner 
V. State, 160 S.E. 117, 43 Ga,App. 
763—Banks v. State, 156 S.E. 292, 

I 42 Ga.App. 390. 

i Kan.—State v. Ewing, 5 P.2d 1110, 
134 Kan. 391. 

Miss.—Bradley v. State, 98 So. 458, 
134 Miss. 20, 

Mo.—State v. Lackmann, 12 S.W,2d 
424—State r. Cockrum, 278 S.W. 
700—State v. Perry, 267 S.W. -828. 
Tex.—Burk v. State, 300 S.W. 946, 
108 Tex.Cr. -387—Brooks v. State, 
2-88 S.W. 468, 105 Tex.Cr. 379— 

Martini v. State, 280 S.W. 804, 103 
Tex.Cr. 364—Broadnax v. State, 
280 S.W. 219, 103 Tex.Cr. 160— 

Spurrier v. State, 275 S.W. 1058, 
101 Tex.Cr. 287—Odom v. State, 
262 S.W. 748, 97 Tex.Or. 585— 

Hall V. State, 260 S.W. 1042, 97 

Tex.Cr. 107—^Weaver v. State, 258 
S.W. 171, 96 Tex.Cr. 506^Campbell 
V. State, 267 S.W. -568, 96 Tex.Cr. 
407—Hanson v. State, 255 S.W. 743, 
96 Tex.Cr. 110—Gates v. State, 255 
S.W. 409, 95 Tex.Cr. 636. 

(9) Prosecution for illegal trans¬ 
portation of Intoxicating liquor. 

Ala.—^Boyd v. State, 195 So. 766, 29 

Ala.App. 241, certiorari denied 195 
So. 767, 239 Ala. 578—Tharpe v. 
State, 122 So. 698, 23 Ala.App. 193, 
certiorari denied 122 So. 699, 219 
Ala. 431. 

Ind.—Burnett v. State, 166 N.E. 430, 
201 Ind. 134. 

Kan.—State v. Lyons, 243 P. 265, 
120 Kan. 314. 
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of the principles involved is error.^S The court case;^^ the essential elements of the offense 
should correctly instruct the jury as to the exist- charged;®® the time®i at which the offense must be 
ence and applicability of the statute covering the 


Tex.—Hooten v. State, 170 S.W.2d 
744, 145 Tex.Cr. 556—Harrell v. 

State, 42 S.W.2d 438, 118 Tex.Cr. 
279. 

(10) Prosecution for bootlegging. 
Iowa.—State v. ‘Liing, 199 N.W. 285, 

198 Iowa 598. 

N.D.—State v. Ehr, 204 N.W. 867, 52 
N.D. 946. 

Wash.—State v. Miller, ,275 P. 75, 151 
Wash. 114—State v. Wynn, 216 P. 
872, 125 Wash. 398. 

88. Ala.—Chessher v. State, 17 So. 
2d 287, 31 Ala.App. 344—Watford 

V. State, 109 So. 174, 21 Ala.App. 
428—Dabbs v. State, 101 So. 220, 
20 Ala.App. 167. 

Ind.—Bryant v. State, 186 N.B. 322, 
205 Ind. 372—Hubbard v. State, 
147 N.E. 323, 196 Ind. 137. 

La.—State v. Burton, 118 So. 40, 116 
La. 842. 

Mo.—State v. Cox, App., 266 S.W. 
734. 

Okl.—Bock V. State, Cr., 156 P.2d 381. 
S.C.—State V. McMillan, 142 S.B. 236, 
144 S.C. 121. 

Tex.—Green v. State, 158 S.W.2d 771, 
143 Tex.Cr. 337—McChristy v. 
State, 145 S.W,2d 873, 140 Tex.Cr. 
475—Ratliff v. State, 36 S.W.2d 
173, 117 Tex.Cr, 277—^Emery v. 

State, 254 S.W. 957, 95 Tex.Cr. 336. 
33 O.J. p 790 note 35 [al. 

89. U.S.—Gregg v. U. S., C.C.A.MO., 
116 F..2d 609. 

Ind.—Lindley v. State, 154 N.E. 867, 

199 Ind. 18. 

Tex.—Tillerson v. State, 159 S.W.2d 
502, 143 Tex.Cr. 473, followed in 
159 S.W.2d 503, 143 Tex.Cr. 476. 
Va.—Walker v. City of Radford, 165 
S.E. 503, 159 Va. 899. 

33,C.J. p 790 note 36. 

Znstmction. on wrong statute 

An instruction based on a statute 
other than the one covering the of¬ 
fense charged is erroneous. 

Ind.—Trainer v. State, 154 N.E. 273, 
198 Ind. 502. 

Ky.—Holt V. Commonwealth, 140 S. 

W. 2d 1013, 283 Ky. 138. 

33 C.J. p 790 note 36 [b]. 

Instruction held proper 

Iowa.—State v. Harrington, 264 N.W. 
24, 220 Iowa 1116. 

S.C.—State V. Johnson, 156 S.E. 351. 

90. U.S.—Fisher v. U. S., C.C.A.W. 
Va., 32 P.2d 602—Cassville Bever¬ 
age Co, V. U. S., C.C.A.Wis., 1 F. 
2d 925. 

Ala.—Fox V. State, 125 So. 783, 23 
Ala. App. 371. 

Cal.—People v. Newton, 19 P.2d 801, 
130 Cal.App. 59—People v. Mehra, 
238 P. 802, 73 Cal.App. 162. 

Q€l—^D emonia v. State, 22 S.B.2d 520, 
63 Ga.App. 200—Springer v. State, 
4 S.E.2d 679, 60 Ga.App. 641. 
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Ind.—Lindley v. State, 154 N.E. 867, 

199 Ind. 18—Moore v. State, 151 
N.E. 689, 197 Ind. 640—Campbell 

V. State, 149 N.E. 903, 197 Ind. 112. 
Iowa.—State v. Reid, 205 N.W. 517, 

200 Iowa 892. 

Ky.—Fox V. Commonwealth, 43 S.W. 

2d 52, 240 Ky. 811. 

Minn.—State v. Stock, 203 N.W. 964, 
163 Minn. 271. 

Miss.—Hancock v. State, 132 So. 445, 
159 Miss. 856. 

Mo.—State v. Vandiver. App., 276 S. 

W. 1034. 

Okl.—Wilkerson v. State, 256 P. 63, 
37 Okl.Cr. 43—Ivey v. State, 245 P. 
908, 34 OkLCr. 202. 

S.C.—State V. Quick, 19 S.E.2d 101, 
199 S.C. 256. 

Tenn.—Matlock v. State, 299 S.W. 

796, 155 Tenn. 624. 

33 C.J. p 790 note 37, p 795 note 4. 
mements of other offenses 

The cou^rt may properly instruct 
the jury to disregard elements of an 
offense other than the one charged.— 
Christian v. State, 153 S.E. 780, 41 
Ga.App. 665, 

Proof of specific sale 

(1) The instructions should not 
authorize the jury to convict for un¬ 
lawful sale of intoxicating liquor 
without proof of some one specific 
sale.—Boldt v. State, 38 N.W. 177, 72 
Wis. 7. 

(2) The instructions should not 
be so framed as to permit the jury 
to convict for making one of two 
sales where all the jurors agree that 
accused made one or the other but 
cannot agree as to which he made. 
—State V. Meyer, Mo.App., 221 S.W. 
775—State v. Geist, 195 S.W. 1050, 
196 Mo.App. 393, concurring opinion 
199 S.W. 1041, 196 Mo.App. 393. 
Proof after admissiou of sale 

Where accused has admitted the 
sale of intoxicating liquor, it is 
proper for the court to charge that 
proof of payment for the liquor is 
not required.—State v. Lowery, 110 
So. 721, 162 La. 465. 

Possession of liquor for sale 
Where the prosecution is for pos¬ 
session of liquor for sale, an in¬ 
struction which authorizes convic¬ 
tion merely on a finding of accused's 
possession is erroneous. 

Ala.—Lyles v. State, 88 So. 375, 18 
Ala.App. 62. 

Ky.—Kelly v. Commonwealth, 78 S. 

W.2d 777, 257 Ky. 518. 

Okl.—Key v. State, 234 P. 791, 29 
OkLCr. 436. 

Tex.—White v. State, 278 S.W. 203, 
102 Tex.Cr. 456. 

Felonious violation of law 

The instruction need not require 
the jury to find that accused “feloni- 
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ously" violated the liquor law before 
a conviction can be had.—State v. 
Caviness, 33 S.W..2d 940, 326 Mo. 992 
—State V. England, 12 S.W.2d 37, 
321 Mo. 633. 

Unlawful commission of act 

(1) VTiere possession or trans¬ 
portation of intoxicating liquor may 
be lawful under some circumstances, 
the instruction should require the 
jury to find that accused **unlaw- 
fully" had Intoxicating liquor in his 
possession, or transported intoxicat¬ 
ing liquor, before a conviction can 
be had. 

Ky.—Phillips v. Commonwealth, 295 
S.W. 1019, 221 Ky. 84—Lefler v. 
Commonwealth, 287 S.W. 569, 216 
Ky. 176. 

Miss.—Gilbert v. State, 21 So.2d 914 
—Falkner v. State, 93 So. 345, 134 
Miss. 101. 

(2) Omission of word “unlaw¬ 
fully" from instruction submitting 
question of transportation of intoxi¬ 
cating liquor, and use of word 
“knowingly" instead, is prejudicial 
error.—Johnson v. Commonwealth, 
287 S.W. 57.2, 216 Ky. 175. 

(3) Where possession or trans¬ 
portation of intoxicating liquor is 
unlawful under any circumstances, 
the omission of the word “unlaw¬ 
fully" in the instruction is not er¬ 
ror. 

Miss.—Gilbert v. State, supra—^For- 
bert V. State, 174 So. 248, 179 Miss. 
66—Bufkin v. State. 98 So. 452, 
134 Miss. 1—Falkner v. State, 98 
So. 345, 134 Miss. 101. 

Mo.—State v. Cardwell, 279 S.W. 99, 
312 Mo. 140. 

(4) Use of word “unlawfully” in 
charge that if jury believe accused 
“unlawfully" transported intoxicat¬ 
ing liquor to find him guilty was 
held not error.—Archer v. State, 45 
S.W.2d 603, 119 Tex.Cr. 155. 
Instructions held to include elements 

of offense 

S.a^State V. Gault, 136 S.R 739, 138 
N.C. 459. 

Tex.—Manos v. State, 115 S.W.2d 
655, 134 Tex.Cr. 224—^Atkinson v. 
State, 149 S.W. 114, 67 Tex.Cr. 364. 
Va.—Smith v. Commonwealth, 30 S. 
E.2d 26, 182 Va. 585. 

91. Mo.—State v. Campbell, App., 
260 S.W. 542. 

Tex.—^Duran v. State, 158 S.W.2d 
315, 143 Tex.Cr. 177—^Duran v. 

State, 158 S.W.2d 317, 143 Tex.Cr. 
179. 

33 C.J. p 790 note 38. 

Sale at time when, lawful 

The instructions should not permit 
the jury to convict for a sale made 
at a time wh^ it would be lawful.— 
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shown to have been committed and placed- at which 
offense must be shown to have been committed in 
order to warrant a conviction; and the defenses 
raised by the evidence.^S An instruction in the lan¬ 
guage of the statute,or substantially in the lan¬ 
guage of the statute,^5 is proper, but the instruc¬ 
tion need not be given in the language of the stat¬ 
ute.^® 


The court should not give instructions which are 
not warranted by, or applicable to, the evidence or 
to the issues in the case;^*^ which state incorrect 
rules of law;9S which emphasize part of the evi¬ 
dence which authorize conviction of offenses 
other than those charged in the indictment or in¬ 
formation or which are misleading or confus- 


Lucas V. State, 17 S.E. 668, 92 Ga. 
454—33 C.J. p 795 note 10. 
mstmotioas lield proper or sufficient 
Ind.—Berry v. State, 148 N.E. 143, 
196 Ind. 258. 

S3 C.J. p 790 note 38 [b]. 

92. Tex.—Duran v. State, 158 S.W. 
2d 315, 143 Tex.Cr. 177—Duran v. 
State, 158 S.W.2d 317, 143 Tex.Or. 
179. 

33 aJ. p 791 note 39. 

Instmctions held proper or sufficient 
Ind.—Berry v. State, 148 N.E, 143, 
196 Ind. 258. 

33 C.J. p 791 note 39 [b]. 

93. Ky.—Minx v. Commonwealth, 
140 S.W.2d 658, 283 Ky. 14. 

Tex.—Nave v. State, 175 S.W.2d 419, 
146 Tex.Cr. 372—McCirver v. State, 
171 S.W.2d 492, 146 Tex.Cr. 92— 
Williams v. State, 138 S.W.2d 807, 
139 Tex.Cr. 35—Wells v. State, 59 
S.W.2d 124, 123 Tex.Or. 364—Piper 
V, State, 34 S,W.2d 283, 116 Tex.Cr, 
378—^Dewees v. State, 32 S.W.2d 
466, 116 Tex.Cr. 221—Miller v. 

State, 27 S.W.2d 803, 115 Tex.Cr. 
388—Ball V. State, 13 S.W.2d 847, 
111 Tex.Cr, 646—Sims v. State, 13 
S.W.2d 98, 111 Tex.Cr. 345—Goss 
V. State, 2S6 S.W. 1091, 104 Tex.Cr. 
699—Gordon v. State, 280 S.W, 685, 
103 Tex.Cr. 225—Rhoden v. State, 
278 S.W. 211, 102 Tex.Cr, 413— 
Stroehmer v. State, 272 S.W. 163, 
100 Tex.Cr. 90—Carrier v. State, 
271 S.W. 383, 99 Tex.Cr. 663— 

Pearson v. State, 258 S.W. 190, 96 
Tex.Cr. 470. 

33 C.J. p 791 note 40. 

Instmctions held sufficient to pre¬ 
sent defense 

Tex.—Finley v. State, 169 S,W.2d 
975, 145 Tex.Cr. 507—^Hoffman v. 
State, 70 S.W.2d 182, 126 Tex.Cr. 
114—Brown v. State, 47 S.W.2d 
290, 120 Tex.Cr. 95—Jones v. State, 
27 S.W.2d 180, 115 Tex.Cr. 543— 
Burk v; State, 300 S.W. 945, 108 
Tex.Cr. 387—^Wilkerson v. State, 
300 S.W. 942, 108 Tex.Cr. 384— 
Iiunceford v. State, 300 S.W. 61, 
108 Tex.Or. 329—Mott v. State, 298 
S.W. 586, 107 Tex.Cr. 673—Vinson 

V. State, 286 S.W. 1100, 105 Tex.Cr. 
107—Bing- V. State, 280 S.W. 827, 
103 Tex.Cr. 272. 

33 O.J. p 791 note 40 [b]. 

94. Mo.—State v. Cavlness, 33 S. 

W. 2d 940, 326 Mo. 992. 

33 C.J. p 791 note 41. 


95. Ky.—^Walker v. Commonwealth, 
261 S.W. 598. 202 Ky. 831. 

33 C.J. p 791 note 42. 

96. Mo.—State v. Bauer, 12 S.W.2d 
57, 321 Mo. 603. 

97. U.S.—Woods V. U. S., C.C.A. 
Ark., 26 F.2d 63. 

Ala.—Richardson v. State, 111 So. 

50. 21 Ala.App. 624. 

Ark.—^Dickerson v. State, 255 S.W. 
873, 161 Ark. 60. 

Colo.—Staley v. People, 239 P. 728, 

78 Colo. 67. 

Ga.—Ogden v. State, 153 S.E. 94, 41 
Ga.App. 360. 

Ind.—Haverstick v. State^ 147 N.E. 
625, 196 Ind. 145—Hedges v. State, 
142 N.E. 13. 194 Ind. 122. 

Ky.—^Mullins v. Commonwealth, 287 
S.W. 542, 216 Ky. 149. 

Mo.—State v. Frazier, 269 S.W. 410, 
217 Mo.App. 324. 

S.D.—State v. Waletich, 213 N.W. 21, 
51 S.D. 209. 

Tex,—Scogin v. State, 273 S.W. 575, 
100 Tex.Cr. 389—Reid v. State, 
271 S.W. 625, 100 Tex.Cr. 512— 
Johnson v. State, 266 S.W. 155, 98 
Tex,Cr. 417. 

Wyo.—Bird v. State, 257 P. 2, 36 
Wyo. 532. 

33 C.J. p 791 notes 44, 46. 
Instmctions held warranted by evi¬ 
dence 

Ala.—^Adams v. State, 118 So. 325, 
22 Ala.App. 566, certiorari denied 

118 So. 326, 218 Ala. ISO. 

Ark.—Holmes v. State, 254 S.W. 470, 
160 Ark. 218. 

Colo.—Gavin v. People, 244 P. 912, 

79 Colo. 189. 

Kan,—State v. Toelkes, 278 P^ 20, 
128 Kan. 293. 

Mich.—People v. Woodward, 203 N. 

W. 527. 230 Mich. 451. 

Mo.—State v. Morris, 279 S.W. 141— 
State V. Griffith, 279 S.W. 135, 311 
Mo. 630. 

N.C.—State v. O’Neal, 149 S.E. 860, 
197 N.C. 548. 

Or.—State v. Jennings, 282 P. 660, 
131 Or. 455. 

Pa.—Commonwealth v. Rupert, 101 
Pa. Super. 126. 

S.C.—State V. Brazell, 138 S.E. 362, 
139 S.C. 639. 

Tex.—Noble v. State, 266 S.W. 412, 
98 Tex.Cr. 463. 

Va.—Ossa v. Town of Appalachia, 

119 S.E. 51, 137 Va. 795. 

Wash.—State v. Tracey, 254 P. 234, 
142 Wash. 612. 

33 C.J. p 791 note 46 [a], 
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98. U.S.—Cardinal v. U. S., C.C.A. 
Minn., 50 F.2d 166. 

Ala.—Harville v. State, 172 So. 296, 
first case, 27 Ala..4pp. 296, certio¬ 
rari denied 172 So. 206, second 
case, 233 Ala. 415—Garner v. 
State, 125 So. 693, 23 Ala.App. 367. 
Ky.—Commonwealth v. Williams, 
153 S.W.2d 985, 287 Ky. 489. 

Miss.—Gann v. State, 110 So. 439. 
144 Miss. 526. 

Neb.—State v. Hyslop, 269 N.W. 512, 
131 Neb. 681. 

S.D.—State v. Kramer, 206 N.W. 468. 
49 S.D. 56. 

Instmction held not incorrect 
Colo.—^Fries v. People, 252 P, 341, 
80 Colo. 430. 

Conn.—State v. O'Brien, 126 A. 690, 
101 Conn. 499. 

Ind.—Alyea v. State, 147 N.E. 144, 
196 Ind. 364. 

Iowa.—State v. Bradley, 3 N.W.2d 
133, 231 Iowa 1112. 

99. Va.—Woods V. Commonwealth. 
199 S.E. 465, 171 Va. 543. 

1. Ill.—^People V. Rukavina, 170 N. 

E. 240, 338 Ill. 128. 

Ind.—Bindley v. State, 166 N.E. 661. 
201 Ind. 165—Campbell v. State, 
149 N.E. 903, 197 Ind. 112. 

Iowa.—State v. Elmers, 200 N.W. 

723, 198 Iowa 1041. 

Kan.—State v. Denning, 291 P. 751. 
131 Kan. 313. 

Ky.—Sprinkles v. Commonwealth, 
191 S.W.2d 218, 301 Ky. 161—John¬ 
son V. Commonwealth, 261 S.W. 
255, 202 Ky. 714. 

Okl.—Logan v. State, 236 P. 920, 31 
Okl.Cr. 46—Snelling v. State, 235 
P. 943, 30 OkLCr. 280. 

33 C.J. p 791 note 45. 

Abandonment of charge by prosecu¬ 
tion 

Where commonwealth’s attorney 
abandoned offense of manufacturing 
liquor by electing to try accused for 
possessing material to make moon¬ 
shine liquor, court erred in instruct¬ 
ing jury to convict if they found 
that accused manufactured whisky. 
—Stump V. Commonwealth, 268 S. 
W. 543, 207 Ky. 35. 

Sale to specific purchaser 

The instructions should not be so 
framed as to permit the jury to con¬ 
vict for a sale to a purchaser differ¬ 
ent from the one specified in the in¬ 
dictment.—^Duran v. State, 158 S.W. 
2d 315, 143 Tex.Cr. 177—Duran v. 
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ing.2 Accused cannot complain of a slight or tech¬ 
nical error in the instruction which is not preju¬ 
dicial to him.3 

The court properly refuses instructions which 


have no rightful place in the presentation of the 
case to the jury,^ such as instructions which are 
not applicable to the issues, or warranted by the 
evidence, in the case;5 which do not state the law 


state, 158 S.W.2d 317, 143 Tex.Cr. 
179—33 C.J. p 795 note 8. 

Joint sale 

(1) Where the information charg¬ 
es a joint sale to two or more per¬ 
sons, the instructions must require 
a finding of a joint sale for convic¬ 
tion.—Johnson v. State, 29 S.W.2d 
404, 115 Tex.Cr. 157. 

(2) Instructions held to comply 
with rule.—Knauf v. State, 2 S.W.2d 
229, 10S Tex.Cr. 590—^Hays v. State, 
279 S.W. 469, 102 Tex.€r. 584. 

2. U.S.—Loomis v. U. S., C.C.A. 

Wash., 61 F.2d 653. 

Ala.—Elliott V. State, 111 So. 762, 
22 Ala.App. 32. 

Ky.—^Derefleld v. Commonwealth, 266 
S.W. 1081, 206 Ky. 195. 

Okl.—Teargain v. State, 136 P.2d 
696, 76 Okl.Cr. 356—Goodwin v. 
State, 236 P. 636, 30 Okl.Cr. 433. 
Tex.—Hill V. State, 6 S.W.2d 763. 
109 Tex.Cr. 635—Scogin v. State, 
273 S.W. 675, 100 Tex.Cr. 389. 

33 C.J. p 791 note 43. 

Use of term “drinking men” 

In prosecution for maintaining a 
common nuisance under statute pro¬ 
viding that places where alcoholic 
beverages are used contrary to law 
should be deemed common nuisances, 
term “drinking men” as used in in¬ 
struction that if house in question 
was resorted to by drinking men, 
that fact would be evidence tending 
to show that house was a place 
where intoxicating liquor could be 
purchased, was improper, as too in¬ 
definite and uncertain, since people 
vary in their opinions as to what 
type of man is a “drinking man.“— 
Woods v. Commonwealth, 199 S.E. 
465, 171 Va. 543. 

Instmction that husband is head of 
family 

In prosecution for having posses¬ 
sion of Illegal whisky which was 
allegedly found on premises under 
accused’s control, although accused 
offered to prove that he had no con¬ 
trol over property where the whisky 
was discovered and that place where 
he lived was not owned by him but 
leased by his wife, giving an in¬ 
struction that a man is presumed 
to be the head of the family and is 
or at least should control the home 
and place where they live was held 
misleading and Improper, since al¬ 
though in theory the husband is 
the head of the family, the theory 
may be rebutted and the facts 
shown.—Sutherland v. Common¬ 
wealth, 198 S.E. 462, 171 Va. 486. 
Xnstmctions held not misleading or 
confusing 

Ga.—^Tipton v. State, 182 S.E. 207, 


52 Ga.App. 64—Gresham v. State, 
122 S.E. 254, 31 Ga.App. 779. 

Ill.—People V. Sepich, 237 Ill.App. 
178. 

Ind.—Smith v. State, 156 N.E. 513, 
199 Ind. 217—Ellis v. State, 154 
N.E. 489, 198 Ind. 679—Murray v. 
State, 153 N.E. 773. 198 Ind. 389— 
Alyea v. State, 147 N.E. 144, 196 
Ind. 364. 

Miss.—Lofton v. State, 111 So. 303, 

146 Miss. 237. 

N.B.—State v. Ehr, 204 N.W. 867, 
52 N.D. 946. 

Tex.—McDaniel v. State, 42 S.W.2d 
424. 118 Tex.Cr. 299. 

Wash.—State v. Kappel, 290 P. 702, 
158 Wash. 370—State v. Bowen, 
272 P. 48, 150 Wash. 136, modified 
on other grounds 280 P. 490, 154 
Wash. 23. 

33 C.J. p 791 note 43 [a]. 

3. Ga.—Peurifoy v. State, 186 S.E. 
461, 63 Ga.App. 515. 

La.—State v. Pilcher, 108 So. 312, 
161 La. 135. 

Tex.—Carpenter v. State, 135 S.W. 

2d 1002, 138 Tex.Cr. 354. 

Wash.—State v. Kappel, 290 P. 702, 
158 Wash. 370. 

Failure to instruct that counties 
were wet 

In prosecution for illegal trans¬ 
portation of whisky in dry area, 
trial court did not err in failing to 
instruct jury that certain counties 
were wet counties, where there was 
agreement in statement of facts that 
parties agreed that such counties 
were wet counties and the jury had 
knowledge that those counties were 
wet areas under liquor control act. 
—Hooten v. State, 170 S.W.2d 744, 
145 Tex.Cr. 556. 

4. Ala.—Gandy v. City of Birming¬ 

ham, 17 So.2d 421, 31 Ala.App. 313, 
certiorari granted 17 So.2d 425, 245 
Ala. 1, certiorari denied 17 So.2d 
426, 246 Ala. 441—Forsythe v. 

State, 100 So. 198, 19 Ala.App. 669. 

Ark.—Hughes v. State, 189 S.W.2d 
713. 

Ga.—Hall v. State, 19 S.E.2d 40, 
66 Ga.App. 655—Proctor v. State, 
176 S.E. 96, 49 Ga.App. 497. 

Ind.—Bryant v. State, 186 N.E. 322, 
205 Ind. 372—^Haverstick v. State, 

147 N.E. 625, 196 Ind. 145. 

Kan.—State v. Wellman, 220 P. 271, 

114 Kan. 671. 

Mass.—Commonwealth v. Lacourse, 
153 N.E. 541, 257 Mass. 229. 

5. C.—State V. Bolin, 157 S.E. 79, 159 
S C 369 

Tex^—Floyd v. State, 115 S.W.2d 948, 
134 Tex.'Cr. 439—^Baskin v. State, 
25 S.W.2d 621, 114 Tex.Cr. 360— 
Ross V. State, 24 S.W.2d 404. 114 
Tex.Cr. 127—Bostick v. State, 13 
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S.W,2d 842, 111 TexCr. 673—Bu¬ 
chanan V. State, 298 S.W. 569, 107 
Tex.Cr. 559—Henson v. State, 294 
S.W. 592, 107 Tex.Cr. 13—Atwood 
V. State, 257 S.W. 663, 96 Tex.Cr. 
249. 

33 C.J. p 791 note 47. 

5. U.S.—Eastman v. U. S., C.C.A. 
Mo., 153 F.2d 80—Allen v. U. S., 
C.C.A.Or., 6 P.2d 199—Condello v. 

U. S., C.C.A.N.T., 297 F. 200. 

Ala.—‘Cusimano v. State, 12 So.2d 

418, 31 Ala.App. 99—Poole v. State, 

173 So. 97, 27 Ala.App. 383—Reed 

V. State, 133 So. 745, 24 Ala.App. 
243—Otwell V. City of Birming¬ 
ham, 124 So. 406, 23 Ala.App. 299 
—Smith V. State. 109 So. 294, 21 
Ala.App. 460—Ratliff v. State, 103 
So. 912, 20 Ala.App. 454, certiorari 
denied Ex parte Ratliff, 103 So. 
914, 212 Ala. 644—Allen v. State. 

102 So. 602, 20 Ala.App. 402— 

Young V. State, 102 So. 366, 20 
Ala.App. 369, certiorari denied Ex 
parte Young, 102 So. 369, 212 Ala. 
303—Price v. State, 101 So. 300, 
20 Ala.App. 201—Mason v. State, 
98 So. 137, 19 Ala.App. 473—Stew¬ 
art V. State, 97 So. 684, 19 Ala.App. 
389—Webb v. State, 97 So. 246, 19 
Ala.App. 359. 

Ark.—^Hodge v. State, 298 S.W. 877, 

174 Ark. 1179—Myers v. State, 281 
S.W. 382, 170 Ark. 1194—Eddy v. 
State, 264 S.W. 832, 165 Ark. 289. 

Conn.—State v. Levy, 130 A. 96. 

103 Conn. 138. 

Ga.—Keen v. State, 158 S.E. 611, 43 
Ga.App. 331—Black v. State, 152 
S.E. 922, 41 Ga.App. 349. 

Ind.—Jalbert v. State, 165 N.E. 522, 
200 Ind. 380—Gillen water v. State. 
147 N.E. 714, 196 Ind. 556. 

Iowa.—State v. Harrington, 264 N. 

W. 24, 220 Iowa 1116—State v. 
Healy, 251 N.W. 649, 217 Iowa 
1155. 

Kan.—State v. McManis, 284 P. 616, 
129 Kan. 827. 

La.—State v. Clark, 113 So. 777, 164 
La. 89—State v. Garrie, 112 So. 
396, 163 La. 502—State v. Tatum, 
111 So. 264, 162 La. 872—State v. 
Williams, 111 So. 262, 162 La. 867 
—State V. Lowery, 110 So. 721, 
162 La. 465. 

Minn.—State v. Warner, 205 N.W. 
692, 165 Minn. 79. 

Miss.—Prine v. State, 130 So. 687, 
168 Miss. 435. 

Mo.—State v. Poison. 295 S.W. 743, 
317 Mo. 293. 

Mont.—State v. Daly, 260 P. 976, 77 
Mont. 387. 

S.C.—State V. McMillan. 142 S.E. 236, 
144 S.C. 121. 

Tenn.—Stroud v. State, 17 S.W.2d 
899, 159 Tenn. 263. 
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correctly, or are based on an incorrect concept of 
the law;® which permit the jury to base a ver¬ 
dict on speculation or conjecture without substan¬ 
tial evidence which ignore evidence® or give 
undue prominence to part of the evidence;® or 
which are misleading, confusing, or ambiguous.^® 
The court may also refuse requested instructions 
which, in effect, duplicate instructions already giv- 
en.ii 

Form of verdict. Where a general verdict is 
proper the court may so instruct the jury,!^ but 


it is error for the court to give instructions author¬ 
izing a general verdict where the circumstances ren¬ 
der a general verdict improper.^® 

b. Definition or Explanation of Terms 

The court must define or explain terms which oth¬ 
erwise might not be fully understood by the Jury, but 
It Is not required to define words in common and ordi¬ 
nary use. 

The court must define or explain terms which 
otherwise might not be fully understood by the ju- 
ry,^^ but it is not required to define words in com- 


Tex.—Brown v. State, Cr., 184 S-W. 
2d 840—Crawford v. State, 115 S. 
W.2d 664, 134 Tex-Cr. 339—Stuart 
V. State, 74 S.W.2d 691, 127 Tex.Cr. 
67—Parrish v. State, 46 S.TV‘.2d 
325, 120 Tex.Cr. 228—Day v. State, 
42 S.W.2d 1013, 118 Tex.Cr. 244 
—Cast anon v. State, 36 S.W.2d 170, 
117 Tex.Cr, 148—^Branch v. State, 
33 S.W.2d 1069, 116 Tex.Cr. 205— 
Lioffue V. State, 13 S.W.2d 379, 
111 Tex.Cr. 618—^Watson v. State, 
10 S.W.2d 113, 110 Tex.Cr. 416 
—Gilbreath v. State, 295 S.W. 925, 
107 Tex.Cr. 110—Chew v. State, 
284 S.W. 559, 104 Tex.Cr. 417— 
•Tarver v. State, 281 S.W. 853, 103 
Tex.Cr. 611—^Knight v. State, 280 
S.W. 815, 103 Tex.Cr. 383—Staf¬ 
ford V. State, 280 S.W. 811, 103 
Tex.Cr. 304—Peasley v. State, 278 
S.W. 440, 102 Tex.Cr. 492—Bridg¬ 
es V. State, 277 S.W. 1096, 102 
Tex-Cr. 462—^Hawkins v. State, 277 
S.W. 1067, 102 Tex.Cr. 468—Harris 
V. State, 276 S.W. 266, 101 Tex.Cr. 
533—Greer v. State, 273 S.W. 861, 
101 Tex.Cr. 44—Majors v. State, 
273 S.W. 267, 100 Tex.Cr. 304— 
Jones V. State, 272 S.W. 795, 100 
Tex.Cr. 309—Bramlett v. State, 268 
S.W. 739, 99 Tex.Cr. 200—Odom v. 
State, 262 S.W. 746, 97 Tex.Cr. 585 
—Archbell v. State, 260 S.W. 867, 
97 Tex.Cr. 337—Finley v. State, 
258 S.W. 1062, 96 Tex.Cr. 542— 
Jones V. State, 265 S.W. 419, 95 
Tex.Cr. 574. 

Va.—^Mansfield v. Commonwealth, 
135 S.E. 700, 146 Va. 279—Hud¬ 
gins V. Commonwealth, 128 S.W. 
565, 142 Va. 628. 

Wash.—State v. Roblin, 295 P. 745, 
160 Wash. 529. 

33 C.J. p 791 note 49. 

Obtaining lienor under prescription 
Instructions drawn on theory that 
accused was not guilty of possessing 
liquor, if he obtained it under pre¬ 
scription, was held properly refused, 
where accused’s prescription was 
void.—State v. Stell, 14 S.W.2d 616, 
223 Mo.App. 221. 

Quantity 

Instruction regarding sale of corn 
whisky need not state quantity sold 
where the statute prohibits the sale 
in any quantity.—State v. Hedrick, 
Mo., 296 S.W. 162. 


e. IT.S.—Cefalu v. U. S., C.C.A.C 0 I 0 .. 

37 F.2d 867. 

Ala.—Cusimano v. State, 12 So.2d 
418, 31 Ala.App. 99—Wilbanks v. 
State, 185 So. 770, 28 Ala.App. 456 
—Jackson v. State, 174 So. 540, 27 
Ala.App. 468—Otwell v. City of 
Birmingham, 124 So. 406, 23 Ala. 
App. 299—Pruitt v. State, 113 So. 
816, third case, 22 Ala.App. 113, 
certiorari denied 113 So. 317, 216 
Ala. 853—Crawford’ v. State, 109 
So. 181, 21 Ala.App. 437—Harris 
V. State, 106 So. 55, 21 Ala.App. 
60, certiorari denied Ex parte Har¬ 
ris, 106 So. 56, 213 Ala. 699—Sand¬ 
lin V. State, 99 So. 784, 19 Ala.App. 
683, certiorari denied Ex parte 
Sandlin, 99 So. 786, 211 Ala. 153. 
Ark.—^Montgomery v. State, 288 S.W. 

I 707, 172 Ark. 1177—Poe v. State, 
269 S.W. 355, 168 Ark. 167—Jones 

V. State, 265 S.W. 974, 166 Ark. 
290. 

La.—State v. Prophet, 102 So. 666, 
157 La. 650. 

Mo,—State v. Horton, 278 S.W. 661, 
312 Mo. 202, error dismissed Hor¬ 
ton V. State of Missouri, 46 S.Ct. 
481, 271 U.S. 690, 70 L.Ed. 1154— 
State V. Levan, App., 136 S.W.2d 
1010 . 

N.C.—State v. Hammond, 125 S.E. 
402, 188 N.C. 602. 

Pa.—Commonwealth v. Croce, 89 Pa. 
Super. 249. 

Tex.—Hughes v. State, Cr., 189 S. 

W. 2d 498—Bentley v. State, Cr., 
178 S.W.2d 621—Cothran v. State, 
123 S.W.2d 667, 136 Tex.Cr. 75— 
Cain V. State, 69 S.W.2d 140, 125 
Tex.Cr. 598—Martini v. State, 280 
S.W. 804, 103 Tex.Cr. 364—Louis 
V. State, 278 S.W. 205, 102 Tex.Cr. 
440—Knott V. State, 274 S.W. 978, 
100 Tex.Cr. 468—Johnson v. State, 
265 S.W. 688, 98 TexCr. 268—Lee 
V. State. 255 S.W. 425, 95 Tex.Cr. 
654. 

Utah.—State v, Hawkins, 16 P.2d 
713, 81 Utah 16. 

Va.—Whitaker v. Commonwealth, 
195 S.B. 486, 170 Va. 621—Burner 
V. Commonwealth, 126 S.E. 324, 140 
Va. 608. 

Wyo.-TCameron v. State, 265 P. 26, 

38 Wyo. 140. 

33 C.J. p 791 note 48. 
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7. Mo.—State v. Kribs, App., 300 S. 
W. 521. 

8. Ala.—Harmon v. State, 101 So. 
353, 20 Ala.App. 254. 

Mass.—Commonwealth v. Slavski. 
140 N.E. 465, 245 Mass. 405, 29 
A.L.R. 281. 

Tex.—Atwood v. State, 267 S.W. 563. 
96 Tex.Cr. 249. 

9. Ala.—Stewart v. State, 97 So. 
684, 19 Ala.App. 389. 

Tex.—Bennett v. State, 254 S.W. 
949, 95 Tex.Cr. 422. 

10. Ala.—Gandy v. City of Bir¬ 
mingham, 17 So.2d 421, 31 Ala.App. 
313, certiorari granted 17 So.2d 
425, 245 Ala. 1, certiorari denied 
17 So.2d 426, 245 Ala. 441—Jen- 
nett V. State, 168 So. 224, 27 Ala. 
App. 174. 

Ark.—Holt V. State, 190 S.W. 101, 

I 126 Ark. 223. 

I Cal.—People v. Kelt, 279 P. 1046, 100 
Cal.App. 279. 

Mo.—State v. Blocker, App., 274 S.W. 
1097. 

Va.—Sharf v. Commonwealth, 127 S. 

E. 303, 141 Va. 571. 

33 C.J. p 791 notes 50, 61. 

11. Ala.—Winter v. State, 32 So. 
125, 133 Ala. 176. 

Ga.—Black v. State, 152 S.E. 922, 
41 6a.App. 349. 

Ind.—Smith v. State, 156 N.B. 513, 
199 Ind. 217. 

12. Tenn.—French v. State, 19 S.W. 
2d 276, 169 Tenn. 451. 

13. Mo.—State v. Frazier, App., 40 
S.W.2d 761. 

14. Ill.—People V. Cary, 245 Ill.App. 
100 . 

Ky.—^Leach v. Commonwealth, 37 S. 

W.2d 61, 238 Ky. 262. 

Me.—State v. O’Connell, 58 A. 59, 99 
Me. 61. 

Tex.—Pafford v. State, 177 S.W.2d 
270, 146 Tex.Cr. 614—^BickerstafC v. 
State, 139 S.W.2d 110, 139 Tex.Cr. 
69. 

Utah.—State v. Sutter, 266 P. 265, 71 
Utah 342. 

Wash.—State v. Bostock, 266 P. 173, 
147 Wash. 402. 

Ezplanatioii. of record of former 
conviction 

U.S.—Klein v. U. S., C.C.A.R.I., 14 

F. 2d 35. 
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mon and ordinary use.^® Where the court under¬ 
takes to define the terms, it should give a clear and 
correct definition.^® The definition should be ap¬ 
plicable to the issues in the case, and terms which 
are not involved in the issues of the case should not 
be defined.^® 

The court's duty to define the word ‘intoxicat¬ 
ing” is considered infra subdivision f this section. 

Sole, Where the transaction is such as to leave 
it questionable whether it was a sale, the court 
should define or explain the term “sale,”i® and, if 
the evidence requires it, discriminate between a sale 
and a gift, exchange, or other form of transfer, so 
as not to permit a conviction for one on proof of 
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another.20 Where warranted by the evidence, it is 
also proper to instruct the jury as to what consti¬ 
tutes a sale by trick, artifice, or subterfuge.^^ 
Where the fact of sale is not controverted, or the 
state of the evidence is such that there is no possi¬ 
bility of confusion in the minds of the jury, the 
court is not required to define or explain the term 

“sale.”22 

c. Evidence and Consideration Thereof 

The court may properly give Instructions pertaining 
to consideration of the evidence, including instructions 
as to presumptions and burden of proof, but it cannot 
comment on the weight of the evidence. 

The court cannot invade the province of the jury 
by commenting on the weight of the evidence,^^ 
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15. Ky.—^Leach v. Commonwealth, 
37 S.W.2<1 61, 238 Ky. 262. 

Me.—State v. O’Connell, 68 A. 59, 
99 Me. 61. 

Tex.—Pruett v. State, 35 S.W.2d 718, 
117 Tex.Cr. 273. 

Xnstmctions held properly refused 
Tex.—Brock v. Slate, 255 S.W. 761, 
96 Tex.Cr. 6. 

16. Tex.—Dollar v. State, 159 S.W. 
2d 130, 143 Tex.Cr. 420—^De Joyas 
V. State, 150 S.W.2d 264, 141 Tex. 
Cr. 620—Uptmore v. State, 32 S.W. 
2d 474, 116 Tex.Cr. 181—Patterson 
V. State, 5 S.W.2d 993, 109 Tex.Cr. 
521—Adams v. State, 287 S.W. 
499, 105 Tex.Cr. 176. 

33 C.J. p 792 note 61. 

Definition held correct or sufficient 

(1) “Common nuisance.” 

Kan.—State v. Lord, 65 P. 603, 8 
Kan.App. 257. 

Me.—State v. Soucy, 130 A. 874, 125 
■ Me. 505. 

(2) “Conduct and maintain.”— 
State V. Pavelich, 279 P. 1102, 153 
Wash. 379. 

(3) “Occupation.”—^Anderson v. 

State, 157 S.W. 160, 70 Tex.Cr. 260. 

(4) “Possess.”—Davis v. State, 
278 S.W. 848, 102 Tex,Cr. 646, 

(6) “Possession.” 

Colo.—Gavin v. People, 244 P. 912, 
79 Colo. 189. 

Mo.—State v. Scovill, App., 15 SW. 
2d 931. 

Tex.—-Manos v. State, 115 S.W.2d 
665, 134 Tex.Cr. 234—Seale v. 

State, 39 S.W.2d 68, 118 Tex.Cr. 
324—Watson v. State, 24 S.W.2d 
830, 114 Tex.Cr. 117—Wilkes v. 

State, 289 S.W. 44, 105 Tex.Cr. 430 
—Barnes v. State, 277 SW. 647, 
102 Tex.Cr. 155. 

Vt.—State V. Parker, 162 A. 696, 104 
Vt. 494. 

(6) “Reiristered druggist.”—State 

V. Billingsley, 169 P. 845, 99 Wash. 
445. 

(7) “Still.”—Davis v. State, 278 S. 

W. 848, 102 Tex.Cr. 546. 


(8) “Transport.” 

Ind.—Eller v. State, 149 iSr.B. 62. 196 
Ind. 562. 

Mo.—State v. Thompson, 289 S.W. 
648. 

Tex.—Webb v. State. 37 S.W.2d 753. 
118 Tex.Cr. 353—Pruett v. State, 
35 S.W.2d 718, 117 Tex.Cr. 273. 

(9) “Transportation.” 

U. S.—Lockhart v. U. S., C.C.A.Neb.. 
61 F.2d 732—^Eierman v. U. S., C.C. 
A.Okl.. 46 P.2d 46. 

Wash.—State v. Roblin, 295 P. 745, 
160 Wash. 629. 

(10) “Transporting.”—Jalbert v. 

State. 165 N.E. 622, 200 Ind. 380. 
Definition held erroneous or insuf¬ 
ficient 

(1) “Habitual drunkard.”—^Arnett 

V. Commonwealth, 88 S.W.2d 276, 261 
Ky. 607—Sowder v. Commonwealth, 
88 S.W.2d 274, 261 Ky. 610. 

(2) “Possession.”—State v. Stuart, 
283 P. 630, 129 Kan. 588, 67 A.L.R. 
1620—State v. Bozick, 263 P. 554, 122 
Kan. 517. 

<3) “Still.”—State v. Randolph, 
Mo.App., 296 S.W. 440. 

(4) “Storing.”—State v. Campbell, 
140 S.E. 97, 141 S.C. 428. 

17. Tex.—^De Joyas v. State, 150 S. 

W.2d 254, 141 Tex.Cr. 620. 
Confining definition to indictment 
Tex.—^McChristy v. State, 145 S.W.2d 
872, 140 Tex.Cr. 473. 

Inapplicable statutory definition 
In prosecution of licensed liquor 
dealer for having and keeping liquor 
in packages which had not been 
sealed with official seal of liquor 
control board, court properly refused 
to charge jury that “package” was 
as defined in the act where such 
definition did not cover packages 
held by dealer.—Commonwealth v. 
Tyahla, 194 A, 322, 128 Pa.Super. 
414. 

Applicability of definition in theft 
prosecuffions 

In prosecution for possessing liq¬ 
uor for sale, it is not necessary to 
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give definition of possession similar 
to definition given in theft—Sawyer 
V. State, 286 S.W. 209, 104 Tex.Cr. 
522. 

18. Ky.—Daniels v. Commonwealth, 
278 S.W. 577, 212 Ky. 161. 

Evidence held to justify definition 
Wash.—State v. JohnofC, 250 P, 950, 
141 Wash. 101. 

19. Tex.—Cothran v. State, 123 S.W. 
2d 667, 136 Tex.Cr. 75—Cox v. 
State, 29 S.W.2d 346, 115 Tex.Cr. 
83. 

33 C.J. p 795 note 8. 

20. Ala.—^Winter v. State, 31 So. 
717, 133 Ala. 176. 

33 C.J. p 795 note 5. 

21. Okl.—Hill V. State, 109 P. 291, 

3 Okl.Cr. 686. 

33 C.J. p 795 note IS. 

22. Kan.—State v. Greene, 77 P. 
95, 69 Kan. 865. 

Tex.—Cothran v. State, 123 S.W.2d 
667, 136 Tex.Cr. 75—Cox v. State, 
29 SW.2d 346, 116 Tex.Cr. 83— 
Greer v. State, 273 S.W. 861, 101 
Tex,Cr. 44. 

33 C.J. p 796 note 2. 

Definition of “s£de” held unneces¬ 
sary 

Tex.^Asher v. State, 277 S.W. 1099. 
102 Tex.Cr. 162. 

23. Okl.—Foley v. State, 219 P. 179, 
25 Okl.Cr. 112. 

Wash.—State v. Scamnzi, 251 P. 667, 
141 Wash. 367. 

Materiality of evidence 

An instruction which, at least by 
implication, tells the jury that cer¬ 
tain material evidence is immaterial 
is erroneous.—State v. Bossio, 222 P. 
467, 128 Wash. 156—State v. Brown, 
209 P. 856, 121 Wash. 371. 

Instruction stating that no evidence 
exists 

It is proper for the court to re¬ 
fuse to give a requested instruction 
which erroneously states that there 
is no evidence of a sale to a par¬ 
ticular person.—State v. Newlin, 165 
P. 225, 84 Or. 323. 
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but' it may instruct as to the degree, quantity, or 
weight of evidence required to convict,and the 
duties and functions of the jury,25 such as the mat¬ 
ters to be considered and questions to be determined 
by them,2® and the weighing of, and giving effect 
to, the evidence.27 The court may correctly state 
that certain evidence is undisputed,^^ and it may 
point out inferences which may be derived from 
evidence if found to be true.-^ A special instruc¬ 
tion on circumstantial evidence is proper and nec¬ 


essary if there is substantial circumstantial evidence 
before the jury,^0 but, where all the evidence is di¬ 
rect evidence, a charge on circumstantial evidence 
is not required.^^ 

Presumptions and prima facie evidence. In ac¬ 
cordance with general rules, the court may piop- 
erly give instructions as to the presumptions or 
prima facie evidence in the case.S2 The instruc¬ 
tions must be correct and applicable to the issues 
and evidence in the case.^^ Where the state’s pri- 


Transactiou as sale or gift 
The instructions of the court 
should not interfere with the prov¬ 
ince of the jury to determine, from 
the evidence, whether a particular 
transaction was a sale or g-ift—Byrd 
V. State, 114 S.W. 135, 54 Tex.Cr. 170. 
Bequested instmctloa held properly 
refused 

Tex.—Ross V. State, 24 S.W.2d 404, 
114 Tex.Cr. 127. 

Xustructions held not erroneous 
S.C.—State V. Arnold, 120 S.E. 747, 
127 S.C. 80. 

Wash.—State v. Kallas, 233 P. 315, 
133 Wash. 23. 

S3 C.J. p 792 note 57 [c]. 

24. U.S.—Marshallo v. U. S., C.C.A. 
N.T., 298 F. 74. 

33 C.J. p 792 note 54. 

25. Tll.—Mullinix v. People, 76 Ill. 

211 . 

33 C.J. p 792 note 55. 

26. Mich.—People v. Anscomb, 208 
N.W. 45, 234 Mich. 203. 

K.D.—State v. Schuck, 201 N.W. 342, 
51 N.D. 875, 

Wash.—State v. Kallas, 233 P. 315, 
133 Wash. 23. 

33 C.J. p 792 note 56. 

Bvldeuoe of other sale 

Evidence of a sale to the prosecut¬ 
ing witness, and also of a sale to 
another person, justifies an instruc¬ 
tion permitting the jury to consider 
the other sale in determining the 
system, if any, under which accused 
was acting.—Stovall v. State, Tex. 
Cr., 97 S.W. 92. 

27. Iowa.—State v. Elliott, 199 N. 
W. 270, 198 Iowa 71. 

N.D.—State v. Schuck, 201 N.W. 342, 
51 N.D. 875. 

33 C.J. p 792 note 57. 

Trausactiou as subterfuge 
If there is evidence in the case to 
justify it, it is proper to instruct 
the jury that they must find accused 
guilty if they are satisfied that his 
conduct in the particular transac¬ 
tion was only a subterfuge, device, 
trick, or evasion to disguise or mask 
an unlawful sale.—Buckner v. State, 
89 S.W. 829, 48 Tex.Cr. 558—33 O.J. 
p 795 note 12. 

28. Minn.—State v. Mueller, 16 N. 
W.2d 777, 218 Minn. 460. 


• 29. Iowa.—State v. Trumbauer, 223 
N.W. 491, 207 Iowa 772. 

30. Tex.—Pafford v. State, 177 S. 
W.2d 270, 146 Tex Cr. 614—Wil¬ 
liams V. State, 177 S.W.2d 213, 146 
TexCr. 563—Cothran v. State, 123 
S.W.2d 667, 136 TexCr. 75—McMil¬ 
lan V. State, 83 S.W.2d 674, 128 
Tex.Cr. 640—Kennimer v. State, 60 
S.W.2d 449, 124 Trx Cr. 94—Rivera 

V. State, 34 S.W.2d 862, 116 Tex.Cr. 
349. 

33 C.J. p 792 note 58. 

31. Tex.—Bell v. State, Cr., 179 S. 

W. 2d 550—Huggins v. State, 177 S. 
W.2d 269, 146 Tex.Cr. 606. 

32. Ga—Crowe v. State, 142 S.E. 
306, 37 Ga.App. 828. 

Mich.—People v. Simon, 220 N.W. 
678, 243 Mich. 489—People v. 

Woodward, 204 N.W. 731, 231 Mich. 
559. 

N.D.—State v. Schuck, 201 N.W. 342, 
51 N.D. 875. 

33 C.J. p 791 note 53. 

lustruction as to sufficient proof 
Trial court properly instructed 
jury that finding of brandy or whis¬ 
ky in accused’s possession, in a con¬ 
tainer bearing no government stamps 
or seals, was sufficient proof that 
it had been illegally acquired, where 
accused offered no evidence and 
made no attempt to explain or show 
how, where, or from whom he ac¬ 
quired the beverages in his posses¬ 
sion.—Miller V. Commonwealth, 2 S. 
E.2d 343, 172 Va. 639. 

Presumption or prima facie evidence 
from possession of still 
Neb.—Hoppe v. State, 200 N.W. 300, 
112 Neb. 593. 

Presumption or prima facie evidence 
from possession of intoxicating 
liquor 

Ala.—Hall v. State, 6 So.2d 30, 30 
Ala.App. 373. 

Okl.—-Coburn v. State, 134 P.2d 372, 
76 Okl.Cr. 85—Rainey v. State, 107 
P.2d 371, 71 OkLCr. 1—Farrow v. 
State, 82 P.2d 244, 64 Okl.Cr. 460— 
Dean v. State, 75 P.2d 900, 63 Okl. 
Cr. 385—^Hanson v. State, 26 P.2d 
436, 55 Okl.Cr. 138—Mitchell v. 
State, 277 P. 260, 43 OkLCr. 63— 
Glover v. State, 219 P. 725, 25 Okl. 
Cr. 227. 


Pa.—Commonwealth v. Bennett, 168 
A. 499, 110 Pa.Super. 303. 

Tex.—^Houston v. S"ate, 169 S.W. 2d 
184, 145 TfX.Cr. 437—Bell v. State. 

154 S.W.2d 650, 142 Tex.Cr. 390 
—Harkey v. State. 150 S.W.2d 808. 

142 Tex Cr. 32—^Warren v. State, 
122 S.W.2d 301, 135 TexCr. 631— 
Bright V. State, 115 S.W.2d 964. 
134 Tex.Cr. 421—Adams v. State, 
70 S.W.2d 169, 126 T-xCr. 95— 
Carrell v. State, 3 S.W.2d 435, 109 
Tex.Cr. 177—Moore v. State, 294 S. 
W. 550, 107 Tex.Cr. 24—Mendosa 
V. State. 290 S.W. 1100, 106 Tex.Cr. 
127—Trammell v. S'ate, 280 S.W. 
789, 103 Tex.Cr. 288—Newton v. 
S'ate, 267 S.W. 272, 98 Tex.Cr. 
582. 

Wash.—State v. MiUer, 275 P. 75, 
151 Wash. 114—State v. Anderson, 
268 P. 874, 148 Wash. 310. certio¬ 
rari denied Kindlund v. S^ate of 
Washington, 49 S.Ct. 94, 278 U.S. 
650, 73 L.Ed. 662. 

33. Ala.—^Dabbs v. State, 101 So. 

220, 20 Ala.App. 167. 

Ind.—Hedges v. State, 142 N.B. 13, 
194 Ind. 122. 

Iowa.—State v. Bamsey, 226 N.W. 
67, 208 Iowa 802—S'ate v. Elmers, 
200 N.W. 723, 198 Iowa 1041. 

Okl.—^Walton v. State, 3 P.2d 212, 
53 Okl.Cr. 24—Roberts v. State, 
232 P. 861, 29 Okl.Cr. 147. 

Tex.—Green v. State, 168 S.W.2d 771, 

143 Tex.Cr. 337—Fulks v. State, 
138 S.W.2d 118, 138 Tex.Cr. 583 
—Wells V. State, 135 S.W.2d 489, 
138 Tex.Cr. 232—Bailey v. State, 
109 S.W.2d 1065, 133 Tex.Cr. 178 
—Bernal v. State, 21 S.W.2d 670, 
114 Tex.Cr. 178—Rodieck v. State, 
Cr., 20 S.W.2d 788—Leming v. 
State, 17 S.W.2d 1075, 112 Tex.Cr. 
563—Johnson v. State, 17 S.W.2d 
1074, 112 Tex.Cr. 528. 

Va.—^Robertson v. City of Hopewell, 
164 S.E. 698, 155 Va. 1009. 

Wash.—State v. Knight, 284 P. 85, 

155 Wash. 260—State v. Lesh, 232 
P. 305, 132 Wash. 316—State v. 
Lesh, 232 P. 302, 132 Wash. 309. 

Xnstmetions held properly refused 
Iowa.—State v. Dunham, 220 N.W 
77, 206 Iowa 354. 

N.D.—State v. Schuck, 201 N.W. 
342, 61 N.D. 876. 

Va,—Hudgins v. Commonwealth, 128 
S.B. 565, 142 Va. 628. 
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ma facie case has been rebutted, an instruction as 
to prima facie evidence has been held to be er- 

ror.34 

Burden of proof. Instructions as to the burden 
of proof are properly given,^5 but they must be 
correct and applicable to the issues and evidence 
in the case.^® 

d. Agency or Employment 

Where the issue of agency or employment is raised 
by the evidence, It is proper and necessary for the 
court to give full and accurate Instructions covering 
the point in a prosecution for violation of the liquor 
laws. 

Where the issue of agency or employment is 
raised by the evidence, it is proper and necessary 
for the court to give full and accurate instructions 
covering the point,^^ and to refuse to give request¬ 
ed instructions which do not state the law correct- 
ly,38 or which are misleading,argumentative,^® 
or not applicable to the testimony,^! or which do 
not cover all the inculpating facts in evidence.'*^ 
Thus, where there is evidence that, the alleged il¬ 


legal sale was made by an agent or servant of ac¬ 
cused, the jury may and should be properly in¬ 
structed as to the matters necessary and sufficient 
to render accused criminally liable.Also, where 
accused claims to have acted as the agent of the 
buyer, and there is evidence to support his con¬ 
tention, he is entitled to an instruction on the cir¬ 
cumstances which would relieve him from liability, 
on the ground of such agency.^^ 

On the other hand, it is unnecessary and improp¬ 
er to give an instruction on agency or employment 
where there is no evidence thereof,^^ insufficient 
evidence to warrant an instruction,^® as where the 
evidence tends to show that the offense was com¬ 
mitted by accused personally and not as, or through, 
an agent.^'^ 

e. Aiding, Abetting, or Participating 

An Instruction on the law of principals, aiders and 
abettors, or accessaries, is properly given where it is 
warranted by the issues and the evidence in a prose¬ 
cution for violation of the liquor laws. 


34. Ill.—People V. Pederson, 248 Ill. 
App. 462—People v. Cary, 245 Ill. 
App. 100. 

Miss.—Quick v. State, 2 So.2d 812, 
191 Miss. 179. 

35. Ky.—Smith v. Commonwealth, 
254 S.W. 910, 200 Ky. 335. 

Pa.—Commonwealth v. Hefferman, 
96 Pa.Super. 351. 

33 C.J. p 791 note 52. 
l^icense 

In prosecution of employer and 
employee for sale of alcoholic liq¬ 
uor of kind other than license per¬ 
mitted accused to sell, instruction 
that state need not prove a license 
issued in name of both defendants 
if license was issued to defendant, 
and codefendant was acting as her 
employee under license was held 
proper.—State v. Cook, 69 P.2d 249, 
154 Or. 62. 

36. Okl.—McGill V. State, 129 P. 
76, 8 Okl.Cr. 600. 

Wyo.—Bird v. State, 257 P. 2, 36 
Wyo. 632. 

mstmctioxi held properly refused 
Ala.—Grant v. State, 120 So. 466, 
23 Ala.App. 54. 

37. Ala.—Haithcock v. State, 108 
So. 401, 21 Ala.App. 367. 

Cal.—People v. Huntsman, 281 P. 

100, 101 Cal.App. 7. 

Kan.—State v. Wheat, 292 P. 793, 
131 Kan. 562. 

Ky.—Ragland v. Commonwealth, 265 
S.W. 23, 204 Ky. 632. 

Mass.—^Commonwealth v. Marino, 
168 N.E. 902, 261 Mass. 460. 

K.D.—State v. McCauley, 277 N.W. 
605, 68 N.D. 198. 

Tex.—Baker v. State, 101 S.W.2d 816, 
131 Tex.€r. 626—^Bryant v. State, 


260 S.W. 598, 97 Tex.Cr. 11—At¬ 
wood V. State, 257 S.W. 663, 96 
Tex.Cr. 249. 

33 C.J. p 792 notes 62, 63. 

Instructions held sufficient 
U.S.—Kelley v. U. S., C.C.A.Neb., 61 
F.2d 843, 86 A.L.R. 338. 

Tex.—Wilkerson v. State, 288 S.W. 

452, 105 Tex.Cr. 295. 

38- Ala,—^Haithcock v. State, 108 So. 

401, 21 Ala.App. 367. 

Ark.—Dale v. State, 120 S.W. 389, 90 
Ark. 679. 

Ind.—Smith v. State, 39 N.E.2d 742, 
219 Ind. 533. 

Mass.—Commonwealth v. Slavski, 
140 N.E. 465, 245 Mass. 405, 29 
A,L.R. 281. 

Tex.—Cooke v. State, 24 S.W.2d 427, 
114 Tex.Cr. 35. 

39. Ala.—Gardner v. State, 110 So. 
61, 21 Ala.App. 566. 

Ark.—Wilson v. State, 196 S.W. 921, 
130 Ark. 204. 

Tex.—Hodge v. State, 18 S.W.2d 167, 
112 Tex.Cr. 618. 

40. Ky.—^Walker v. Commonwealth, 
236 S.W, 566, 193 Ky. 426. 

41. Okl.—Morris v. State, 111 P. 
1096, 4 OkLCr. 233. 

42. Ala.—Sims v. State, 130 So. 
317, 24 Ala.App. 7, certiorari de¬ 
nied 130 So. 318, 221 Ala. 614. 

W.Va.—State v. Kiger, 61 S.E. 362. 
63 W.Va. 450, 

43. N.J.—State V. Waxman, 107 A. 
150, 93 N.J.Law 27. 

33 C.J. p 793 note 69. 

IxLstruotions held correct and suf- 
floient 

Colo.—Hershom v. People, 113 P.2d 
680, 108 Colo. 43, 139 A.L.R. 297. 
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Conn.—State v. Lougiotis, 34 A 2d 
777, 130 Conn. 372. 

Ky.—Conrad v. Commonwealth, 266 
S.W. 899, 206 Ky. 20—Ragland v. 
Commonwealth, 265 S.W. 23, 204 
Ky. 632. 

33 C.J. p 793 note 69 [a]. 

44. Minn.—State v. Wallenberg, 197 
N.W. 276, 158 Minn. 251. 

Tex.—Hollis v. State, 161 S.W.2d 
794, 144 Tex.Cr. 165—^Balleu v. 
State, 82 S.W.2d 146, 128 Tex.Cr. 
375—Putman v. State, 266 S.W. 
510, 98 Tex.Cr. 511. 

33 C.J. p 793 note 70. 

Instructions held sufficient or not 
erroneous 

Tex.—^Hightower v. State, 165 S.W. 

184, 73 Tex.Cr. 258. 

33 C.J. p 793 note 70 [a], 

45. U.S.—Kaiser v. XT. S., C.C.A 
Minn., 60 P.2d 410, certiorari de¬ 
nied 53 S.Ct. 118, 287 U.S. 654, 
77 L.Ed. 565. 

Tex.—McBee v. State, 44 S.W.2d 699, 
119 Tex.Cr. 279. 

33 C.J. p 793 note 71. 

46. Cal.—People v. Harris, 251 P. 
$23, 80 Cal.App. 328. 

Ga.—East v. State, 120 S.E. 15, 31 
Ga.App. 181. 

Tex.—Winans v. State, 61 S.W.2d 
114, 124 Tex.Cr. 123—Bothwell v. 
State, 49 S.W.2d 745, 120 Tex.Cr. 
91—Knight v. State, 280 S.W. 816, 
103 Tex.Cr. 383—^Asher v. State, 
277 S.W. 1099, 102 Tex.Cr. 162— 
Dunson v. State, ,266 S.W. 1102, 
98 Tex.Cr. 506. 

33 C.J. p 793 note 72. 

47. Ky.—^Alvey v. Commonwealth, 
251 S.W. 866, 199 Ky. 655. 

33 C.J. p 793 note 73. 
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Where accused may be guilty of the offense if he 
aided, abetted, or participated therein, and the evi¬ 
dence tends to show that he did so, an instruction 
which fully and correctly applies the law relating 
to principals, aiders and abettors, or accessaries, is 
properly given, and a requested instruction which 
would exclude conviction if accused aided or abet¬ 
ted or acted with another is properly refused.^^ An 
instruction on such matters is erroneous if it is 
unwarranted by the evidence.^® 

f. Character and Properties of Liquor 

Instructions concerning the character and properties 
of iiquor, including definitions and explanations of terms 
not readily understood, are proper and necessary where 
they constitute an issue in the case. 

Where the character and properties of the liq¬ 
uor, are necessary in order to bring the liq¬ 


uor within the prohibition of the statute, become an 
issue in the case the court may and should instruct 
the jury with respect thereto,and it should sub¬ 
mit the issue to them for their determination.^^ It 
should define or explain words or terms designating 
the nature of the liquor,^^ such as the word ^‘in¬ 
toxicating,” as applied to a beverage but defini¬ 
tions or explanations of terms which may be com¬ 
prehended readily by the jury from the facts of the 
case need not be presented.^^ a definition of in¬ 
toxicating liquor need not be given where the in¬ 
toxicating or nonintoxicating character of the liq¬ 
uor is not in isstie.^s Where the court undertakes 
to define a term it must give a correct definition.^*^ 

The court must not charge that the liquor is in¬ 
toxicating where its intoxicating character is in 
issue,®^ and it must properly state the defensive 


43. Ala.—Wiffgrins v. State, 101 So. 

631, 20 Ala.App. 295. 

Ark.—^Jones v. State, 265 S.W. 974, 
166 Ark. 290—Stephens v. State, 
261 S.W. 37, 164 Ark. 90. 

Cal.—People v. Huntsman, 281 P. 
100, 101 Cal.App. 7. 

Ga.—^Warren v. State, 161 S.B. 161, 
44 Ga.App. 235—Pierce v. State, 
159 S.E. 125, 43 Ga.App. 436— 

Hoffman v. State, 156 S.B. 282, 42 
Ga.App. 370—Williamson v. State, 
150 S.E. 464, 40 Ga.App. 496— 

Richards v. State, 148 S.E. 281, 39 
Ga.App. 665—^Hawkins v. State, 
142 S.E. 214, 37 Ga.App. 831—Mills 

V. State, 120 S.E. 36, 31 Ga.App, 
162. 

Iowa.—State v. Dvorak, 206 N.W. 
662. 

Mass.—Commonwealth v. Helfman, 
165 N.B. 448, 258 Mass. 410. 

Mo.—State v. Halhrook, 279 S.W. 
395, 311 Mo. 664—State v. Morris, 
279 S.W. 141—State v. Palmer, 
App., 5 S.W.2d 95. 

N.C.—State v. Graham, 30 S,E.2d 
154, 224 N.C. 351—State v. Hardy, 
182 S.E. 831, 209 N.C. 83. 

Or.—State v. Prohnhofer, 293 P. 921, 
134 Or. 378—State v. Patrick, 282 
P. 233, 131 Or. 209—State v. Sti- 
gers, 256 P. 649, 122 Or. 113. 

S.C.—State V. Martin, 152 S.E. 738, 
165 S.C. 496. 

Tex.—^Boatcallie v. State, 60 S.W.2d 
826, 121 Tex.Cr. 149—Holder v. 
State, 31 S.W.2d 637, 116 Tex.Cr. 
316—^Hamilton v. State, 29 S.W. 
2d 777, 115 Tex.Cr. 96—Cooke v. 
State, 24 S.W.2d 427, 114 Tex.Cr. 
35—^Nicholson v. State, Cr., 20 S. 

W. 2d 762—Swift V. State, 7 S.W. 
2d 541, 110 Tex.Cr.. 40—Laake v. 
State, 2 S.W.2d 227, 108 Tex.Cr. 
666—Burk v. State, 300 S.W. 946, 
108 Tex.Cr. 387—^Lunceford v. 
State, 300 S.W. 61, 108 Tex.Cr. 329 
—^Modica v. State, 285 S.W. 823, 
105 Tex.Cr. 39—^Jaggers v. State, 
283 S.W. 627, 104 Tea:.Cr. 174— 


Galley v. State, 279 S.W. 848, 103 
Tex.Cr. 53—Davis v. State, 278 S. 
W. 848, 102 Tex.Cr. 546—^Atwood 
V. State, 277 S.W. 665, 102 Tex.Cr. 
122—Huffhines v. State, 275 S.W.. 
1072, 101 Te3:.Cr. 304—Plunk v. 
State, 274 S.W. 156, 101 Tex.Cr. 
9—Britten v. State. 274 S.W. 147, 
101 Tex.Cr. 28—^Rodriauez v. State, 
271 S.W. 380, 100 Tex.Cr. 11— 
Wheeler v. State, 261 S.W. 689, 97 
Tex.Cr. 362. 

Wash.—State v. Dahl, 247 P. 1023, 
139 Wash. 644—State v. Ikeda, 227 
P. 14, 130 Wash. 325. 

Interest in manufactrire of lignor 
In prosecution for manufacturing 
and being interested in manufactur¬ 
ing liquor. Instruction that state 
need not show that accused was 
present when liquor was manufac¬ 
tured if he was interested in manu¬ 
facture was held not error.—Tuggle 
V. State, 294 S.W. 385, 174 Ark. 156. 

49. U.S.—Cvitkovic v. U. S., C.C.A. 
Wash., 41 P.2d 682, certiorari de¬ 
nied Cvitkovich v. U. S., 51 S.Ct. 
77, 282 U.S. 871, 76 L.Bd. 770. 

Ala.—Watkins v. State, 148 So. 747, 
25 Ala.App. 440, certiorari denied 
148 So. 748, 227 Ala. 40. 

Miss.—^Bailey v. State, 108 So. 497, 
143 Miss. 210. 

Or.—State v. Stigers, 266 P. 649, 
122 Or. 113. 

Tex.—Bennett v. State, 21 S.W.2d 
1066, 113 Tex.Cr. 460—^Laake v. 
State, 2 S.W.2d 227, 108 Tex.Cr. 
566. 

50. Mo.—State v. Cooper, App., 32 
S.W.2d 1098. 

Tex,—Spicer v. State, 21 S.W.2d 737, 
113 Tex.Cr. 616—Floyd v. State, 
278 S.W. 206, 102 Tex,Cr. 392. 
Eyldeuce held not to Justify instmc- 
tion 

Tex.—Jordan v. State, 10 S.W.2d 990, 
110 Tex.Cr. 381. 

51. U.S.—Burtnett y. U. S., C.C.A. 
Kan., 62 F.2d 452. 
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Ark.—^Honaker v. State, 265 S.W. 
353, 166 Ark. 97. 

52. Miss.—^Hall v. State, 24 So. 2d 
780. 

53. Mo.—State v. Harris, 22 S.W.2d 
1050, 324 Mo. 139—State v. Black, 
289 S.W. 804—State v. Morris, 279 
S.W. 141. 

33 C.J. p 794 note 86. 

54. N.D.—State v. Greiner, 207 N.W. 
226, 63 N.D. 658. 

33 C.J. p 794 note 87. 

Statutory definition 
Instruction defining intoxicating 
liquors, which conforms to statute, 
is sufficient.—State v. Griffith, 279 S. 
W. 136, 311 Mo. 630—33 C.J. p 794 
note 87 [a]. 

Instruction held proper or stifiLcient 
Cal.—^People v. Rosseau, 279 P. 819, 
100 Cal.App. 245. 

Iowa.—State v. Weber, 214 N.W. 631, 
204 Iowa 137. 

Kan.—State v. Metzger, 250 P. 258, 
121 Kan. 837. 

Mo.—State y. Brokaw, App., 281 S. 
W. 105. 

Tex.—^Holliman v. State, 299 S.W. 

249, 108 Tex.Cr. 92. 

33 C.J. p 794 note 87 [c], 

55. Mo.—State v. Cook, 3 S.W. 2d 
366, 318 Mo. 1233—State y. Grif¬ 
fith, 279 S.W. 135, 311 Mo. 630. 

se. Conn.—State y. Maurisky, 129 
A. 714, 102 Conn. 634. 

Mo.—State y. Varnon, 174 S.W.2d 
146. 

57. Mo.—State v. Brown, 262 S.W. 
710, 304 Mo. 78. 

33 C.J. p 794 note 87 [d]. 

58. Ind.—^Zimmerman y. State, 161 
N.E. 297, 200 Ind. 61. 

Kan.—State v. Podpechon, 274 P. 

197, 127 Kan. 471. . 

Tex—Walker y. State. 61 S.W.2d 
721, 121 TexCr. 237. 
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theory that the liquid was not intoxicating,*59 but 
where the evidence shows or tends to show that the 
liquor in question is one which the court judicially 
knows to be intoxicating, as discussed in Criminal 
Law §§ 535-537, it may, without giving further 
charges or definitions, charge that such a liquor is 
intoxicating.60 The court may and should give 
correct instructions as to the burden of proving the 
intoxicating qualities of the liquor or liquid in ques- 
tion,6i and as to the evidence which it is proper 
for the jury to consider in determining this issue,62 
and charge that accused must be acquitted unless 
' the evidence proves beyond a reasonable doubt that 
the liquor or liquid in question was intoxicating 
liquor.63 In a prosecution for the sale of intoxi¬ 
cating liquor it is improper and unnecessary to 


charge that the jury must find that the liquor or 
liquid in question produced intoxication in the pur- 

chaser.64 

The instructions must be limited to the kind of 
liquor alleged in the indictment or information,65 
or which is involved under the issues or evidence 
of the case,66 and they must not be misleading.67 
The court may properly charge that, if the liquor 
in question is in fact intoxicating, the name by 
which it is called is immaterial,66 

g. Knowledge, Intent, and (^od Faith 

Correct and sufficient Instructions as to the Intent, 
purpose, or knowledge of the accused must be given 
where these matters are elements of the offense against 
the liquor laws. 


Xnstmction held not erroneous tin¬ 
der mle 

Tex.—Durham v. State,* 72 S.W.2d 
914, 126 Tex*.Cr. 577. 

59. Okl.—Roberts v. State, 287 P. 
793, 47 Okl.Cr. 180—Owen v. State. 
270 P. 337, 41 Okl.Cr. 67. 

Tex.—Terry v. State, 114 S.W.2d 
254, 134 Tex.Cr. 95—Holman v. 
State, 14 S.W.2d 849, 111 Tex.Cr. 
459. 

60. Tex.—^Hackett v. State, 43 S.W. 
2d 112, 118 Tex.Cr. 269. 

33 C.J. p 794 notes 93, 94. 

Aloonolic oliaracter of liqnor 

Instruction that fermented beer 
ready to run was judicially known 
to be alcoholic was held proper 
where evidence showed fermented 
beer ready to run was found in ac¬ 
cused’s dwellingr.—Glaw.«on v. State, 
164 S.E. 470, 45 Ga.App. 327. 
Alcohol 

Chargringr that alcohol was liquor 
capable of producing intoxication 
was held not error.—Wylie v. State, 
291 S.W. 233, 106 Tex.Cr. 95. 
Whisky 

The court may properly charge 
that whisky is an intoxicating liq¬ 
uor. 

Ga.—Brooks v. State, 90 S.E. 989, 
19 Ga.App. 3. 

Tex.—Hackett v. State, 43 S.W.2d 
112, 118 Tex.Cr. 269—Vicera v. 

State, 27 S.W.2d 545, 115 Tex.Cr. 
584—Brunello v. State, 27 S.W.2d 
540, 115 Tex.Cr. 686—Motes v. 

State, Cr., 20 S.W.2d 421—Atwood 
V. State, 257 S.W. 563, 96 Tex.Cr. 
249. 

33 C.J. p 794 note 94 [a] (2). 

61. Ark.—Leslie v. State, 245 S.W. 
318, 155 Ark. 526. 

33 C.J. p 794 note 88. 

62w Ala.—Wilson v. State, 66 So. 

114, 2 Ala.App. 203. 

33 C.J. p 794 note 89. 

63. Ga.—McDaniel v. State, 127 S. 
E. 66a, 33 Ga.App. 633. 


N.C.—State v. Hege, 140 S.E. 80, 194 
N.C. 526. 

33 C.J. p 794 note 90. 

64- Tex.—Matkins v. State, Cr., 62 
S.W. 911. 

33 C.J. p 794 note 95. 

65. Mo.—State v. Scovill, App., 15 
S.W.2d 931. 

Tex.—Burley v. State, 288 S.W. 1089, 
105 Tex.Cr. 409. 

33 C.J. p 794 note 91. 

Malt liqnor held not included in 
indictment 

Where indictment charged **unlaw- 
fully manufacturing spirituous and 
intoxicating liquor,” court erred in 
submitting issue of unlawfully man¬ 
ufacturing “malt” liquors.—^Webb v. 
Commonwealth, 292 S.W. 305, 218 
Ky. 706. 

tJse of "or*’ instead of “and” 

Where the indictment charges 
manufacture or sale of spirituous, 
vinous, “and” malt liquor, or uses 
similar phraseology, the fact that 
the instruction uses the word “or” 
instead of “and” does not render 
the instruction erroneous.—Motes v. 
State, Tex.Cr. 20 S.W.2d 421—Lee v. 
State, 260 S.W. 194, 97 Tex.Cr. 240. 
Xnstmotions held not objectionable 
Mo.—State v. McCowan, 66 S.W.2d 
410, 331 Mo. 1214—State v. Ran¬ 
dolph, 39 S.W.2d 769—State v. 
Howard, 23 S.W.2d 16, 324 Mo. 
86—State v. Howard, 23 S.W.2d 
11, 324 Mo. 145—State v. Harris, 
22 S.W.2d 1050, 324 Mo. 139— 
State V. Wood, 11 S.W.2d 1040, 321 
Mo. 640—State v. Martin, 292 S. 
W. 39—State v. Brock, 280 S.W. 48 
—State V. Griffith, 279 S.W. 135, 
311 Mo. 630—State v. Lunfrunk, 
App., 279 S.W. 733. 

Tex.—Davis v. State, 61 S.W.2d 705, 
121 Tex.Cr. 164. 

66. N.D.—State v. Seelig, 112 N.W. 
140, 16 N.D. 177. 

Possession of malted liquors 
Where the statute permits convic¬ 
tion for the possession of malted 
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liquors whether alcoholic or not, 
an instruction which does not re¬ 
quire, for conviction, a finding that 
the liquor was intoxicating is prop¬ 
er.—Young V. State, 144 S.E. 726, 
167 Ga. 165. 

tnstmctions held properly refused 
Iowa.—State v. McGee, 221 N.W. 
656, 207 Iowa 334. 

La.—State v. Prophet, 102 So. 666, 
167 La. 550. 

Mo.—State v. Harris, 22 S.W.2d 1050, 
324 Mo. 139. 

Tex.—Chamblee v. State, 10 S.W.2d 
552, 110 Tex.Cr. 393—Perkins v. 
State, 265 S.W. 702, 98 Tex.Cr. 
329. 

67. Mo.—State v. Pinto, 279 S.W. 
144, 312 Mo. 99. 

Tex.—^Beasley v. State, 48 S.W. 2d 
261, 120 Tex.Cr. 81—Minton v. 
State, 29 S.W.2d 765, 115 Tex.Cr. 
301. ' 

33 C.J. p 795 note 99. 

Tlse of term ‘liquor'* instead of “in¬ 
toxicating liquor” 

The use by the court, in its In¬ 
structions, of the term “liquor,” in¬ 
stead of "intoxicating liquor,” has 
been held not to be error where the 
jury could not be misled thereby. 
Ala.—Stout v. State, 72 So. 762, 15 
Ala.App. 206, certiorari denied 73 
So. 1002, 198 Ala. 695. 

Ga.—^Brooks v. State, 90 S.E. 989, 
19 Ga.App. 8. 

Instructions held not misleading 
Ky.—Johnson v. Commonwealth, 280 
S.W. 474, 213 Ky. 68. 

Mo.—State v. Harris, 22 S.W.2d 1060, 
324 Mo. 139—State v. Morris, 279 
S.W. 141. 

Misleading instructions held proper¬ 
ly refused 

U.S.—Burnstein v. tJ. S.. C.C.A.Cal., 
55 P.2d 699, certiorari denied 52 
S.Ct. 603, 286 U.S. 550, 76 L.Ed. 
1286. 

68. Minn.—State v. Radke, 166 N.W. 
346, 139 Minn. 276. 

Neb.—Nixon v. State, 138 N.W. 136, 
92 Neb. 116. 
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Correct and sufficient instruction as to the in¬ 
tent,purpose,and knowledgeof accused must 
he given where these matters are elements of the 
offense charged. Also full and accurate instructions 
concerning the good faith of accused,72 or an hon¬ 
est belief73 or mistake of fact^-t on his part must 


be given where these matters are defenses and 
there is evidence in support thereof. Converse¬ 
ly, an instruction as to knowledge's or intent^S need 
not be given where it is not an element of the of¬ 
fense charged, nor need an instruction as to knowl¬ 
edge,77 good faith,7S or a mistake of fact72 be giv¬ 


es. U.S.—Filippelli v. tJ. S., C.C.A. 
Cal., 6 P.2d 121. 

Kan.—State v. Dunning, 12 P.2d 809, 

136 Kan. 5. 

Ok].—Whitwell v. State, 114 P.2d 
489, 72 OkLCr. 192—Morse v. 

State, 77 P.2d 757, 63 Okl.Cr. 445 
—Key V. State, 234 P. 791, 29 Okl. 
Cr. 436. 

Wash.—State v. Ikeda, 227 P. 14, 130 
Wash. 325. 

W.Va.—State v. Haller, 163 S.E. 635, 

112 W.Va. 4—State v. Lough, 124 
S.E. 606, 97 W.Va.- 241—State v. 
Moore, 122 S.E. 147, 95 W.Va. 604. 

33 C.J. p 793 note 75. 

Omission of word ‘*willfiilly” 

Where indictment charged that 
accused willfully, unlawfully, and 
feloniously had a still In his pos¬ 
session, omission of word “willfully” 
in instruction defining offense was 
not fatal defect, in view of evidence 
conclusively showing that possession 
of still was willful, unlawful, and 
felonious.—McLemore v. State, 172 
So. 139, 178 Miss. 525. 

Zastructions held correct or suffl- 
cient 

U.S.—Johnson v. TJ. S., C.C.A.Mich., 
46 F.2d 7. 

Conn.—State v. Dougiotis, 34 A.2d 
777, 130 Conn. 372, 

Ill.—People V. Franklin, 173 N.E. 
607, 841 Ill. 499. 

Iowa.—State v. Trumbauer, 223 N.W. 

491, 207 Iowa 772. 

S.C.—State V. Bunyon, 135 S.E. 361, 

137 S.C. 391. 

W.Va—State v. McKinnie, 145 S.E. 

604, 106 W.Va. 299. 

33 C.J. p 793 note 75 [a]. 

70. Cal.—People v. Fuller, 238 P. 

809, 73 Cal.App. 183. 

Mo.—State v. Widick, 292 S.W. 62, 
Tex.—McCarver v. Slate, 171 S.W.2d 

492, 146 TexCr. 92—^Walker v. 

State, 61 S.W.2d 721, 121 Tex.Cr. 
237—Banton v. State, 46 S.W.2d 
703, 119 Tex.Cr. 169—White v. 

State, 29 S.W.2d 387, 115 Tex.Cr. 
69—^Baker v. State, 18 S.W.2d 623, 

113 Tex.Cr. 120—Barnett v. State, 
17 S.W.2d 831, 112 Tex.Cr. 532— 
Thornton v. Slate, 13 S.W.2d 368, 
111 Tex.Cr. 610—Johnson v. State, 
294 S.W. 666, 106 Tex.Cr, 669— 
Taylor v. State, 281 S.W. 547, 103 
Tex.Cr. 623—Griffith v. State, 270 
S.W. 869, 99 Tex.Cr. 558—Jones v. 
State, 257 S.W. 895, 96 Tex.Cr. 
332. 

W.Va.—State v. Lee, 138 S.E. 323. 
103 W.Va 631—State v. Patko, 125 
S.E. 95, 97 W.Va. 298—State v. 


Cirrillo, 122 S.E. 655, 96 W.Va. 
253. 

13 C.J. p 793 note 76. 

Possessing liquor for sale 

(1) Where the prosecution is for 
possessing liquor for purpose of 
sale, a charge which improperly lim¬ 
its the purposes for which accused 
may lawfully possess the liquor 
is erroneous.—Washington v. S^ate, 
113 S.W.2d 917, 133 Tex Cr. 642— 
Piper V. State, 34 S.W.2d 283. Il6 
Tex.Cr. 378—^Hufstetler v. State. 33 
S.W.2d 461. 116 TexCr. 175—Tet- 
meyer v. State, 26 S.W.2d 266, 114 
Tex.Cr. 531—Veasey v. State, 260 S. 
W. 1054, 97 Tex.Cr. 299. 

(2) The charge should instruct 
the jury to acquit if the liquor was 
possessed for any purjtose other 
than for sale.—Gribble v. State, 111 
S.W.2d 276, 133 Tex Cr. 357—Davis 

V. State, 287 S.W. 264, 105 Tex.Cr. 
172—Rockwall v. State. 286 S.W. 
1098, 105 Tex.Cr. 12—King v. State. 
282 S.W. 220, 103 Tex.Cr. 679—Ran- 
dell V. State, 278 S.W*. 210, 102 Tex. 
Co. 410. 

Instructions held correct or suffi¬ 
cient 

Tex.—Hodge v. State. 18 S.W.2d 167, 
112 Tex.Cr. 618—Moore v. State, 
294 S.W. 660, 107 Tex.Cr. 24—No¬ 
ble V. State, 266 S.W. 412, 98 Tex. 
Cr. 463. 

71. Iowa.—State v. Bradley, 3 N.W. 

2d 133, 231 Iowa 1112. 

Ky.—Patrick v. Commonwealth, 150 
S.W.2d 901, 286 Ky. 265—Gossett 

V. Commonwealth, 90 S.W.2d 730, 
262 Ky. 540—Kratzer v. Common¬ 
wealth, 15 S.W.2d 473, 228 Ky, 684 
—^Keifner v. Commonwealth, 7 S. 

W. 2d 1066, 225 Ky. 163—Myers v. 
Commonwealth, 278 S.W. 620, 212 
Ky. 245—Sams v. Commonwealth. 
268 S.W. 805, 207 Ky. 135. 

La,—State v. Howard, 111 So. 72, 162 
La. 719. 

Okl.—Moore v. State, 250 P. 638, 35 
Okl.Cr. 257. 

Pa.—Commonwealth v. Schambers, 
161 A- 624, 105 Pa.Super. 467— 
Commonwealth v. Beezer, 8 Pa. 
Dist. & Co. 608. 

S.C.—State V. Atterberry, 124 S.E. 
648, 129 S.C. 464, 

Tex.—Grady v. State, 113 S.W.2d 913, 
133 Tex.Cr. 617—Morris v. State, 
106 S.W.2d 314, 132 Tex.Cr. 563— 
Seale v. State, 26 S.W.2d 275, 114 
Tex.Cr. 521—^Dossey v. State, 2C 
S.W.2d 265, 114 Tex.Cr. 524—Clark 
V. State, 12 S.W.2d 792, 111 Tex.Cr. 
384—Davis v. State, 292 aW. 1109, 


106 Tex.Cr. 425—Modica v. State, 
285 S.W. 823, 105 Tex.Cr. 39. 
W.Va.—State v. Lough, 124 S.E. 606, 
97 W.Va. 241—S^ate v. Edgell, 118 
S.E. 144, 94 W.Va. 198. 

33 C.J. p 793 note 77. 

**Trnlawfully»» 

The word “unlawfully” cannot be 
used as equivalent to the word 
“know'ngly.”—Nunn-'lley v. Com¬ 
monwealth, 272 S.W. 378, 209 Ky. 
191—Thompson v. Commonwealth, 
261 S.W. 6. 202 Ky. 674. 

Instructions held correct or srfficient 
Ala.—^Jackson v. State, 104 So. 865, 
20 Ala.App. 664. 

Ind.—^Heacock v. State, 174 N.E. 283, 
202 Ind. 344. 

Ky.—Sams v. Commonwealth, 279 S. 
W. 661, 212 Kv. 441—Sams v. 
Commonwealth, 278 S.W. 160, 212 
Ky. 47. 

Mo.—State v. Shelton, App., 266 S. 
W. 740. 

N.D.—State v. Sohuck, 201 N.W. 342. 
51 N.D. 875. 

Tex.—Cassius v. State. 7 S.W.2d 630, 
110 TexCr. 456—Wilkes v. State. 
289 S.W. 44, 105 TexCr. 430— 
Martin v. State, 272 S.W. 791, 100 
Tex.Cr. 376. 

Wis.—Nelson v. State, 203 N.W. 343, 
186 Wis. 648. 

33 C.J. p 793 note 77 [a]. 

72. Tex.—Ramas v. State, 47 S.W.2d 
849, 120 Tex.Cr. 236. 

33 C.J. p 793 note 78. 

73. Ind.—Hunter v. State, lOl Ind. 
241. 

Tex.—Newman v. State, 116 S.W. 
1156, 66 Tex.Cr. 376. 

74. .Tex.—Martin v. State, 122 S.W. 
24, 57 Tex.Cr. 149. 

33 C.J. p 793 note 80. 

75. Kan.—State v. Wheat, 292 P. 
793, 131 Kan. 662, 

33 C.J. p 793 note 81. 

76. Conn.—State v. Lougiotls, 34 A. 
2d 777, 130 Conn. 372. 

Mich.—People v. Brown, 214 N.W. 
936, 240 Mich. 59. 

Tex.—Hall v. State, 260 S.W. 1042, 
97 Tex.Cr. 107—Baucham v. State, 
258 S.W. 184, 96 Tex.Cr. 517. 

77. Tex.—Ray v. State, 49 S.W.2d 
762, 129 Tex.Cr. 239—Parrish v. 
State, 46 S.W.2d 325. 120 Tex-Cr. 
228—Martin v. State, 294 S.W. 580, 
106 Tex.Cr. 621. 

78. Tex.—Cotton v. State, 120 S.W. 
432, 56 Tex.Cr. 653. 

79. Tex.—Wise v. State, 70 S.W.2d 
”424,, 126 Tex.Cr. 91—Mollenkopf v. 
State, 161 S.W. 799, 68 TexCr:,698. 
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en where the evidence is not sufficient to warrant 
it. 

Where purpose is not an element of the offense, 
the giving of a charge thereon is favorable to ac¬ 
cused and he cannot complain thereof.^o Where 
scienter or knowledge is not an essential element 
of the offense the court may so instruct the ju¬ 
ry,or it may refuse requested instructions which 
would require the jury to find knowledge before a 
conviction could be had.S2 An instruction which 
authorizes conviction if accused merely had knowl¬ 
edge of another’s violation of law is erroneous.^^ 

§ 378. Verdict and Findings 

Aiv accused cannot be convicted of an offense which 
is not charged, nor can he be convicted for the com¬ 
mission of an act not prohibited by law. The verdict 


§ 378 

should be certain and definite, but its language will be 
given a fair and reasonable intendment. 

Accused cannot be convicted of an offense not 
charged in the indictment, information, or com¬ 
plaint,nor can he be convicted for the commis¬ 
sion of an act not prohibited by law.85 

The verdict should be certain and definite,^® 
and its meaning sufficiently clear to sustain a judg- 
ment.^*^ However, the verdict will be upheld if 
possible, and its language will be given a fair 
and reasonable intendment.^^ The verdict may be 
construed in connection with the indictment, in¬ 
formation, or other accusation,in connection with 
the testimony,91 or in connection with the charge 
of the court.92 Unnecessary words of the ver¬ 
dict may be treated as surplusage,92 and the verdict 
construed as though they had been omitted.94 
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80. Tex.—^Nobles v. State, 158 S. 
W. 1133, 71 Tex.Cr. 121. 

81. U.S.—Each V. U. S.. C.C.A.Pa.. 
31 F.2d 423. 

82. Pa.—Commonwealth v. Mango, 
101 Pa.Super. 385. 

83. Pa.—Commonwealth v. Guild, 
170 A. 699, 111 Pa.Super. 349. 

Tex.—Funderburk v. State, 35 S.W. 
2d 417, 117 Tex.Cr. 182—Pilpot v. 
State, 26 S.W.2d 202, 114 Tex.Cr. 
278—Crawford v. State, 23 S.W.2d 
368, 114 Tex.Cr. 8. 

Va.—^Anderson v. Commonwealth, 

131 S.E, 207, 144 Va. 544. 

84- Idaho.—State v. Stafford, 143 P. 

528. 26 Idaho 381. 

33 C.J. p 796 note 16. 

Conviction for <*atte 2 npt to distill’^ 
does not constitute conviction for at¬ 
tempt to distill whisky.—Sanford v. 
State, 104 So. 778, 20 Ala-App. 642. 
Conviction of preparing to xoake liq.- 
nor 

Accused charged with an attempt 
to manufacture liquor cannot be con¬ 
victed on verdict that “defendant 
was preparing to make alcoholic 
liquor,’* since mere preparation may 
not be an “attempt” to do an act.— 
Wiggington v. State, 101 So. 866, 136 
Miss. 825. 

Verdict of guilty of violating prohi¬ 
bition law 

In prosecution for possession of 
prohibited liquor, verdict of guilty 
of violating prohibition law was held 
responsive to charge.—Horton v. 
State, 101 So. 527, 20 Ala.App. 224, 
certiorari denied Ex parte Horton, 
101 So. 628, 211 Ala. 614. 

Prosecution for possessing liquor for 
sale 

In prosecution for possessing liq¬ 
uor for sale, verdict finding accused 
guilty of possessing liquor was held 
insufficient.—People v. Ayers, 250 
IlLApp. 526. 

B5. Ala.—liovett v. State, 14 So.2d 


838, 244 Ala. 601—Sanford v. State, 
104 So. 778. 20 Ala.App. 642. 
N.C.—State v. Mull. 137 S.E. 866, 
193 N.C. 668. 

Ordinance not introduced in evi¬ 
dence 

Conviction for violation of prohi¬ 
bition ordinance was unauthorized, 
where ordinance was not in evidence. 
—Cabaniss v. City of Tuscaloosa, 
104 So. 46, 20 Ala.App. 643. 

Verdict finding guilt of bootlegging 
held proper 

Wash.—State v. Secrest, 229 P. 744, 
131 Wash, 217. 

86. Ala.—Miller v. State, 194 So. 
418. 29 A]a.App. 188. 

33 C.J. p 796 note 25. 

Omission of word “jail” In sentence 
In prosecution for unlawful pos¬ 
session of intoxicating liquor, ver¬ 
dict finding accused guilty as charg¬ 
ed and sentencing defendant to thir¬ 
ty days was not void on ground of 
being indefinite and uncertain not¬ 
withstanding the word “jail” was 
not included in verdict, since it was 
clearly the intention of the jury that 
a jail sentence was intended to be 
assessed.—Medley v. State, Okl.Cr., 
162 P.2d 881. 

Verdict held sufficient 
Ga.—Purr v. State. 131 S.E. 114, 
34 Ga,App. 691, 

Ill.—People V. Preitag, 168 N.E. 332, 
336 Ill. 286. 

Wash,—State v. Cresto, 227 P. 866, 
130 Wash. 436. 

87. Miss.—Johns v. State, 29 So. 
401, 78 Miss. 663. 

Okl.—George v.. State, 231 P. 318, 
28 Okl.Cr. 388. 

88. Ga.—Gary v. State, 67 S.E. 207, 
7 Ga.App. 501. 

Ill.—People v. Freltag, 168 N.E. 332, 
336 Ill, 286. 

39. Ill.—People v. Preitag, supra. 
.Tex.—Ross v. State, 7 S.W.2d 678, 
no Tex.Cr. 285. ^ - 
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Wash.—State v. Burnett, 258 P. 484, 
144 Wash. 698. 

33 C.J. p 796 note 28. 

Omission of word “intoxicating” 
Verdict, “We . . . find the de¬ 

fendant guilty of having liquor in 
his possession,” was held sufficient 
without use of term intoxicating, 
particularly in view of special ver¬ 
dict—State V. Tubbs, 246 P. 932, 
139 Wash. 338. 

Omission of word “unlawful” 

Verdict finding accused guilty of 
possession of intoxicating liquor, 
omitting word “unlawful” before 
“possession,” was held sufficient to 
support judgment of conviction. 

Cal.—People v. Gatlin, 267 P. 564, 92 
CaLApp. 42. 

Or.—State v. Karpenter, 251 P. 307, 
120 Or. 90. 

90. Ga.—Dunbar v. State, 94 S.E. 
587, 21 Ga.App. 502. 

Wash.—State v. Burnett, 258 P. 484, 
144 Wash. 598. 

91. N.C.—State v. Whisenant, 63 S. 
E. 91, 149 N.C. 616. 

92. Tex.—Ross v. State, 7 S,W-2d 
578, 110 TexCr. 285. 

Answers of the jury are to be con¬ 
strued in connection with the ques¬ 
tions submitted to them.—Common¬ 
wealth V. Certain Intoxicating Liq¬ 
uors, 19 N.E. 23, 148 Mass. 124. 

£3- Ga.—Gary v. State, 67 S.E. 207, 

7 Ga.App. 501. 

Mo.—State v. McCorkendale, 300 S. 
W. 816. 

Wash.—State v. Cresto, 227 P. 856, 
130 Wash. 436. 

94. N.C.—State v. Potter. 117 S.E. 
504, 185 N.C. 742. 

Junecessary use of “unlawfully” 
Verdict finding accused guilty of 
“unlawfully possessing a still for 
the purpose of unlawfully manufac¬ 
turing liquors,” was held not irreg¬ 
ular so as to require amendment by 
reviewing tribunal because of tin- 
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A general verdict of guilty or not guilty may be 
sufficient,even' where two or more acts are 
charged in a single count,96 or where there are two 
or more counts in the indictment but a general 
verdict of guilty is not sufficient if, under the cir¬ 
cumstances of the case, it is too indefinite and un¬ 
certain for the court properly to pronounce judg¬ 
ment.® ^ A verdict which finds accused guilty as 
charged in the indictment or information is in prop¬ 
er form,®® and the fact that it, in addition, -makes 
special findings and omits other findings of essen¬ 
tial elements of the offense will not render it in- 
valid.l If a special verdict or finding, rather than 


a general verdict, is made, it is essential that it 
should find every fact which is necessary to estab¬ 
lish accused’s guilt under the indictment.^ The 
intoxicating quality of the liquor in question need 
not be found by the jury where it is one of the 
kinds of liquor judicially known to be intoxicating,® 
or specially declared by statute to be intoxicating,^ 
or where its sale is expressly prohibited by stat- 
ute.5 The verdict may properly find accused guilty 
under specific counts of the indictment or infor¬ 
mation.® 

It is necessary that all the jurors concur in the 
verdict.*^ 


E. APPEAL AITD ERROR, SEOTENCE, PUNISHMENT, AND COSTS 


§ 379. Appeal and Error 

a. In general 

b. Determination and disposition of 

cause 

a. In General 

Matters relating to review of convictions for liquor 
law violations are governed by the rules applicable to 
review in criminal prosecutions generally in the absence 
of a valid statute specifically relating thereto. 

Matters relating to a review by an appellate court 
of a conviction for a violation of the liquor laws 
are governed by the rules applicable to a review in 
criminal prosecutions generally, as discussed in 
Criminal Law §§ 1623-1957, in the absence of a 


valid statute specifically relating thereto.® This is 
true with regard to such matters as a right to a re¬ 
view® by appeaU® or certiorari the time^® and 
model® of taking and perfecting an appeal or oth¬ 
er proceeding to obtain a review, as by obtaining 
leave of court,!^ and giving an adequate bond or 
recognizance the presentation in the lower court 
of the grounds for review by appropriate motions, 
demurrers, objections, and exceptions;!® the pro¬ 
cedure in the reviewing court,such as the time 
of hearing,!® and the filing of a new complaint 
charging the same offense;!® the scope of re¬ 
view;®® and the presumptions or inferences in¬ 
dulged in by the reviewing court.®! 


necessary use of word “unlawfully,” 
—Tuckness v. State, 276 S.W. 277, 
101 Tex.Cr. 483. 

95. Mo.—State v. Poison, 296 S.W. 
743, 317 Mo. 293. 

Tenn.—^French v. State, 19 S.W.2d 
276, 159 Tenn. 451. 

33 C.J. p 795 note 18. 

96. Ga.—Camp v. State, 87 S.E. 159, 
17 Ga.App. 297. 

33 C.J, p 796 note 19. 

97. Ga.—Williams v. State. 33 S.E. 
641, 107 Ga. 693. 

33 C.J. p 795 note 20. 

98- Okl.—Georgre v. State, 231 P. 
318, 28 Okl.€r. 388. 

99. Mo.—State v. Fannin, 296 S.W. 
84—State v. Eisenhart, App., 294 

S.W. 422—State v. Moon, 283 S. 
W. 468, 221 Mo.App. 592. 

1. Mo.—State v. McCorkendale, 300 
S.W. 815. 

2. La.—State v. Fangruy, 98 So. 663, 
154 La, 1052. 

33 C.J, p 796 note 21, 

3. Mo.—State v. Piggr, 278 S.W. 
1030, 312 Mo. 212. 

33 C.J. p 796 note 22. 

4. KT.—People v. Cox, 92 N.Y.S. 
125, 46 Misc. 311. 


5- N.C.—State v. Finer, 63 S.E. 305, 
141 N.C. 760. 

6. Ind.—Briese v.-State, 154 N.E. 2, 
198 Ind. 643, 

Tenn.—^French v. State, 19 S.W.2d 
276, 159 Tenn. 461. 

XTs© of term “acooxwt” for "co-oat” 
Where second count chargred ac¬ 
cused -with possessing: still, verdict i 
finding: “defendant guilty in second 
account having still in his posses¬ 
sion” was held sufficient.—Moore v. 
State, 140 So. 176, 25 Ala.App. 26. 
Findings held not inconsistent 
Ill.—People V. Van Acker, 266 Ill. 
App. 176. 

7. R.I.—State v. Wright, 6 R.I. 287. 

8. Ohio.—Schario v. State, 138 N. 
E. 63, 105 Ohio St. 635. 

9. . Mo.—^Kirkwood v. Autenreith, 11 
Mo.App. 515. 

33 C.J. p 800 note 94. 

10. Fla,—State v. Butt, 5 So. 697, 
25 Fla. 258. 

33 C.J. p 800 note 95. 

11. K.J.—Staates v. Washington, 44 
N.XLaw 605, 43 Am.R. 402. 

33 C.J. p 800 note 96. 

12. Me.—^In re Ricker, 32 Me. 87. 
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13. Ohio.—State v, Mattingly, 86 
N.E. 353, 79 Ohio St. 79. 

14. Ohio.—State v. Mattingly, su¬ 
pra. 

33 C.J. p 800- note 2. 

15. Ind.—^Everly v. State> 37 N.E. 
656, 10 IncLApp. 15. 

33 C.J. p aOl note 5. 

16. Okl.—Clasby v. State, 143 P.2d. 
430, 78 OkLCr. 45. 

33 C.J, p 801 note 8. 

17. Ohio.—Schario v. State, 138 N. 
E. 63, 106 Ohio St, 635. 

18. Ohio.—Schario v. State, supra. 

19. Ala,—^Norred v. State, 82 So. 
669, 17 Ala.App. 111. 

20. Ind.—^Van Devender v. State, 6 
N.B.2d 883, 211 Ind. 164. 

Tex.—Green v. State, 144 S.W.2d 892, 
140 Tex.Cr. 296—Roach v. State, 
277 S.W. 385, 102 Tex.Cr. 176. 

21. Or.—Gay v. City of Eugene, 100 
P. 306, 63 Or. 289, 18 Ann.Cas. 188. 

33 C.J. p 801 note 17. 

Appellate court -takes J-adicial no- 
tice of its own records.—Gauss v. 
Commonwealth, 126 S.E, 1, 141 Va, 
440. 



48 C.J.S. 

b. Determination and Disposition of Cause 

The judgment of conviction for violation of the liq¬ 
uor laws will be affirmed where no error appears, and 
there Is some evidence on every material point to sup¬ 
port a verdict of guilty, but will not be sustained where 
prejudicial error appears. 

The judgment of conviction for violation of the 
liquor laws will be affirmed where no error ap¬ 
pears,^2 and where there is some evidence on every 
material point to support a verdict or finding of 
guilty,23 and which, although it was conflicting, 
might have justified such a verdict or finding.24 
Also, the judgment will not be reversed for error 
which was not harmful or prejudicial to any sub¬ 
stantial rights of accused.25 Thus error in a charge 
as to knowledge has been held not ground for re¬ 
versal where the evidence shows that accused in 
fact had knowledge.26 On the other hand, a con¬ 
viction will not be sustained by the reviewing court 
where the indictment or information is fatally de¬ 
fective ;2'7 where the record fails to show the pres¬ 
entation of evidence of each of the facts essential 
to constitute the offense on trial ;23 where there 
was prejudicial error in the admission of evi¬ 
dence,23 or the instructions given or refused ;33 
where the trial court erred in refusing to grant a 
continuance,31 or new trial ;32 or where, pending 


§ 380 

the appeal, the statute under which the prosecution 
was had has been repealed,33 or adjudged uncon¬ 
stitutional by the court of last resort.34 

§ 380. Sentence and Punishment 

a. In general 

b. Second or subsequent offenses 

a. In (xeneral , . / . 

(1) Punishment generally 

(2) Discretion of court 

(3) Form and procedure generally 

(4) Separate counts or offenses 

(1) Punishment-Generally 

The sentence imposed for a violation of the liquor 
laws must conform to .that prescribed by the statutes 
and ordinances, and must not be excessive. 

The penalty or punishment to be imposed for a 
violation of the liquor laws is prescribed by stat- 
ute,35 sometimes by the statute or section thereof 
which creates and defines the‘ offense,36 or, where 
it does not do so,, by another statutory provision, 
contained either in the same or another statute, pre¬ 
scribing generally the penalty or punishment for a 
statutory violation for which no penalty is spe- 
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22. Ga»—Bragg v. State, 12? S.B. 
474, 33 Ga.App. 608. 

ind.—Van Devender v. State, 6 N.B. 

2d 8S3, 2M Ind, 164. 

Tex.—Roach v. State, 277 S.W. 385, 
102 Tex.Cr. 176. 

33 C.J. p 801 note 18. 

Where appellate court was divided 
on Question of error ’ conviction was 
affirmed.—People v. Hall, 213 N.W. 
715, 238 Mich. 401. 

23. Tenn.—Brinkley v. State, 143 S. 
W. 1120, 125 Tenn. 371. ' 

33 C.J. p 801 note 19. 

Substantial inference against in¬ 
nocence from circumstantial evi¬ 
dence precludes revision.—Green v. 
State, 18 So.2d 872, 31 Ala.App. 369. 

24. Ind.—Ross v. State. 19 N.B. 461, 
116 Ind. 495. 

33 C.J. p 801 note 20. 

25. U.S.—Brown v. U. S., C.C.A.Or., 
43 F.2d 906. 

Kan.—State v. Winters, 260 P. 617, 
124 Kan. 479. 

N.C.—State v. Tola, 23 S.E.2d 321, 
222 N.C. 406. 

Tenn,—Zimperman v. State, 122 S. 

W.2d 436, 173 Tenn. 673. 

Tex.—Bumguardner v. State, Cr., .179 
S.W.2d 768—Plainos v. State, 102 
S.W,2d 217, 132 Tex.Cr. 110— 

Brown v. State, 276 S.W. 438, 101 
Tex.Cr. 495. 

33 C.J, p SOI note 21. 

JError prejudicia]^ 

At least,' where there is no evi-.., 


dence as to his age, and the Jury’s 
attention has not been called to his 
appearance, it is prejudicial error to 
accept the finding of the jury as to 
his age.—Quinn v. People, 117 P. 996, 
51 Colo. 350, 40 L.R.A.,N.S., 470. 

26. Mich.—People v, Riley, 38 N.W. 
922, 71 Mich, 349. 

Tex.—Forester v. State, 162 S.W. 
607, 72 Tex.Cr. 298. 

27. Tex.—Green v. State, 144 S.W.2d 
892, 140 Tex.Cr. 296—Jackson v. 
State, 103 S.W.2d 742, 132 Tex.Cr. 
167. 

Overruling demurrer to fatally de¬ 
fective information was held re vers-' 
ible error.—Leach v. State, 86 P.2d 
1013, 65 OkLCr. 330. 

Overruling motion to Quash fartal- 
ly defective indictment was held re¬ 
versible error.—^Braden v. State, 260 
S.W. 174, 97 Tex.Cr. 90. 

Refusal to strike allegatiou of pri¬ 
or conviction, which was not ger¬ 
mane to the crime charged, was held 
reversible error.—Jennings v. Com¬ 
monwealth, 156 S.E. 394, 166 Va. 
1075. 

Motion to amend in appellate court 
V' denied 

Vt.—State 'V. Kennedy, 36 VL 563. 

28. Ky.—^Howard v. Commonwealth, 
148 S.W:.2d 336, 286 Ky. 486. 

Mo.—State v. Swafford, 12 S.W.2d' 
442, . . 


Okl.—^Brumley v. .SJate, 193. P. 49, 
18 Okl.Cr. 705. 

Tex.—Duran v. State. 158 S.W.2d 
316, 143 Tex.Cr. 175—Green v. 
State, 144 S.W.2d 892, 140 Tex.Cr, 
295—Phariss v. State, 126 S.W.2d 
‘ 981, 136 Tex.Cr. 504—Spears v. 

State, 115 S.W.2d 961, 134 Tex.Cr. 

‘ 451. ' 

33 C.J. p 801 note 22. 

29. Ill.—t>eople V. Talbot, 153 N.E. 
693, 322 Ill. 416. 

33 C.J. p 802 note 26. 

30. S.C.—State v. McMillen, 170 S. 
B. 143, 170 S.C. 182. 

Tex.—Adams v. State, 287 S.W. 499, 
105 Tex.Cr. 175. 

31. Mo.—State v. Swafford, 12 S.W. 
2d 442. 

32. Ind.—Garst v. State, 68 Ind. 37. 

33. Tex.—^Thomas v. State, Cr., 92 
S.W.2d 454—Henderson v. State, 
Cr., 92 S.W.2d 454—Sanders v. 
State, Cr., 92 S.W.2d 454. 

33 C.J. p 802 note 27. 

34. N.T.—^People v. Snyder, 14 How. 
Pr. 78. 

35. Md.—McCoy v. State, 146 A. 
242, 167 Md. 372. 

Minn.—State v. Kelly, 16 N.W.2d 
654, 218 Minn. 247. 

33 C.J. p 796 note 84. 

36. HL—^People v. Lavendowski, 160 
N.E. 582, 329 HI. 223. 
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dally provided.37 Jn coirstruing such statutes, the victed,^® and which is not unconstitutional and 
guiding principle must always be the ascertainment a sentence which conforms thereto is proper.^i 
of the intention of the lawmakers.38 The penalty Where the statutory direction is for a fine ‘'or’^ 
or punishment imposed must conform to that pre- imprisonment, both a fine and imprisonment cannot 
scribed by the statute or ordinance which is ap- be imposed.^2 Where imprisonment only is author- 


plicable to the offense of which 


37. Ala.—Hardin v. State. 3 So.2d 
93, 241 Ala. 151, answers to cer¬ 
tified questions conformed to 3 So. 
2d 83, 30 Ala.App. 204. 

Ky.—Clark v. Oommonwealth, 265 S. 

W. 280. 204 Ky. 740. 

Neb.—State v. Smith. 209 N.W. 330, 
114 Neb. 661. 

S.C.—Ex parte Klugh, 128 S.B. 882, 

132 S.C. 199. 

Wis.—Barry v. State. 209 N.W. 598, 
190 Wis. 613. 

33 C.J. p 796 note 36. 

Q^nexal proylsioxi of prohibition 
statute, rather than general laws, 
held to govern punishment of of¬ 
fenses where no punishment is oth¬ 
erwise prescribed.—Riner v. Com¬ 
monwealth, 134 S.E. 542, 145 Va. 901 
—Messer v. Commonwealth, 133 S.E. 
761, 145 Va. 838. 

Forfeiture held not special penalty 
or ptmishment so as to render gen¬ 
eral provision inapplicable.—Clark v. 
Commonwealth, 266 S.W. 280, 204 
Ky. 740. 

33. U.S,—U, S. V, Steiner, C.C.A. 

Ill., 149 P.2d 665. 

' rk.—Shoop V. Slate, 192 S.W.2d 122. 
N.Y.—People v. Majewski, 273 N.Y, 
S. 203, 152 Misc. 276. 

Correction of clerical errors 

(1) Clerical errors or omissions 
In such statutes will be corrected by 
the courts in order to give effect to 
the intent of the legislature.—Craig 
V. State. 164 S.W.2d 1007, 204 Ark. 
798. 

(2) The court will substitute 
“more*’ for “less,” in order to give 
effect to the clear intent of the leg¬ 
islature.—Claypool V. McCauley, 283 
P. 751, 131 Or. 371. 

39. U.S.—Kitt V. U, S., C.C.A.Va., 

133 P.2d 920—Aderhold v. Pace, 
C.C.A.Ga., 65 P.2d 790—Plynn v. 
U. S., C.O.A.Minn., 57 F.2d 1044, 
certiorari denied 63 S.Ct. 80, 287 

U. S. 627, 77 L.Ed. 544—Burnstein 

V. U. S., C.C.A.Cal., 55 'F.2d 599, 
certiorari denied 52 S.Ct. 603, 286 

U. S. 550, 76 Xj.Bd. 1286—Armenta 

V. U. S., C.C.A.Ari 2 ., 48 F.2d 568— 
De Gregorio v. U. S., C C.A.N.T., 
7 F.2d 295-^Goorman v. U. S., C. 
C.A.Mlch., 6 F.2d 673—Kennedy v. 
U. S., C.C.A.Nev., 4 P.2d 488. 

.41a.—Hardin v. State, 3 So.2d 93, 
241 Ala. 151, answers to certified 
questions conformed to 3 So.2d 83, 
30 Ala.App. 204—Gartman v. State, 
116 So. 808, 22 Ala.App. 452—Far¬ 
ley v. State, 101 So. 69, 20 Ala. 
App. 105. ' , 


accused is con- | ized, a fine may 


Cal.—People v. Rosseau, 279 P. 819, 
100 Cal.App. 245. 

Fla.—Rhynes v. State, 195 So. 137, 
142 Fla. 4S5—Coleman v. State ex 
rel. Wilson, 190 So. 610, 139 Fla. 
401—Ex parte D’Alessandro, 143 
So. 660, 106 Fla. 673. 

HI.—^People v. Tidrick, 269 Ill.App. 
191, transferred, see People v. 
Pointer, 180 N.E. 796, 348 Ill. 277. 
La.—State v. McCall, 110 So. 723, 
162 La. 471. 

Minn.—State v. Stock, 211 N.W. 319, 
169 Minn. 364. 

Miss.—Little v. State, 8 So.2d 464— 
Jones V. State, 113 So. 191, 147 
Miss. 85—Cox V. State, 112 So. 479, 
146 Miss. 685. 

Neb.—Coxbill v. State, 214 N.W. 256, 
115 Neb. 634—Drawbridge v. State, 
213 N.W. 839, 115 Neb. 535—State 
V. Dineen, 211 N.W. 1002, 115 Neb. 
174. 

N.H.—Hurd V. Nadeau, 123 A. 236, 81 
N.H 183 

N.J.—Weeks v. State, 127 A. 346, 101 
N.J.Law 15. 

N.C.—State v. Barnhardt, 140 S.E. 
435, 194 N.C. 622—State v. Swink, 
66 S.E. 448, 151 N.C. 726, 19 Ann. 
Cas. 422. 

Okl.—Baker v. State, 231 P. 320, 28 
OkLCr. 408. 

S.C.—State V. Smith, 125 S.B. 493, 
130 S.C, 329. 

Tex.—Spencer v. State, 154 S.W.2d 
846, 142 Tex.Cr. 450—McChristy v. 
State. 134 S,W.2d 295, 138 Tex.Cr. 
7S—Griffin v. State, 128 S.W.2d 
1197, 137 Tex.Cr. 231—Cothren v. 
State, 126 S.W.2d 32, 136 Tex.Cr. 
463—Reeves v. State, 124 S.W.2d 
377, 136 Tex.Cr. 250—Ragsdale v. 
State, 37 S.W.2d 160. 117 Tex.Cr. 
276—Hutson v. State, 291 S.W. 
903, 106 Tex.Cr. 278. 

33 C.J. p 796 note 37. 

Penalty or punishment must not 
bo less than the minimum prescribed 
by statute or constitution. 

Minn,—State v. Kelly, 15 N.W.2d 554.- 
218 Minn. 247. 

Tenn.—Daniels v. State, 149 S.W.2d 
148, 176 Tenn. 181. 

4a Ga,—Littlejohn v. Stells, 61 S. 

E. 390, 123 Ga, 42T. 

33 C.J. p 797 note 38, 

41. U.S.—Barry v. U. S., C.C.A.N.J., 

65 F.2d 660—Rachel v. U. S., C-C.A.. 
Ark., 61“ F-2d 360—Kachnic v. U.’ 
S., C.C.A.Arlz., 53 P.2d 312, 79 A., 
L.R. 1366—Buchanan v. U.- S., C; 
C.A,Okl., 15 P.2d 496—Mendez v. 
U. S., C.C.A.Puerto Rico, 15 P.2d. 
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not be assessed, and, where the 


194, certiorari denied Mendez v. 
Bingham. 47 S.Ct. 344, 273 U.S. 745, 
71 L.Ed. 870—Goorman v. U. S., 
C.C.A.Mich., 6 P.2d 573. 

Ala.—Johnson v. State, 196 So. 151, 
29 Ala.App. 276, certiorari denied 
196 So. 153, 239 Ala. 611—McMillan 
V. State, 161 So. 831, 26 Ala.App. 
439. 

Cal.—Ex parte Steiger, 271 P, 201, 
205 Cal. 408. 

Ga.—Marshall v. State, 20 S.E. 2d 
207, 62 Ga.App. 383. 

Idaho.—State v. Stewart, 270 P. 140, 
46 Idaho 646—State v. Payton, 264 
P. 875, 43 Idaho 668. 

Ill.—People V. Lavendowski, 160 N. 
B. 582, 329 Ill. 223—People v. 

Stump, 269 IH.App. 182, trans¬ 
ferred, see People v. Garrison, 181 
N.E. 605, 349 Ill. 37. 

Iowa.—State v. Weatherly, 10 N.W. 
2d 11. 

La.—State v. Breaux, 108 So. 773, 161 
La. 368, affirmed Breaux v. State 
of Louisiana, 47 S.Ct. 241, 273 U. 
S. 645, 71 L.Ed. 820. 

Md.—Callahan v. State, 162 A, 856. 
163 Md. 298. 

Neb.—State v. Smith, 209 N.W. 330, 
114 Neb. 661—State v. Smith, 209 
N.W. 328, 114 Neb. 653. 

Pa.—Commonwealth v. C'ccarelli, 42 
Pa.Dist. & Co. 643, 89* Pittsb.Leg. 
J. 483. 

Wash.—State v. Rudolph, 220 P. 815, 
127 Wash. 262. 

33 C.J. p .796 note 37 [f]. 

Sentence of both fine and imprison- 
meat held authorized.—^Workman v. 
Turner, Mo.App., 283 S.W. 61. 

42. U.S.—Burnstein v. U. S., C.C.A. 
Cal., 55 F.2d 599, certiorari denied 
62 S.Ct. 603, 286 U.S. 550, 76 L.Ed. 
1286—Johnson v. U. S., C.C.A.Okl., 
32 P.2d 127. 

Ill.—People V. Freitag, 168 N.E. 332. 
336 Ill. 286. 

La.—Slate v. Monsour, 17 So.2d 307. 
205 La. 272. 

Neb.—Coxbill v. State, 218 N.W. 414, 
116 Neb, 604—Coxbill v. State, 214 
N.W. 256, 115 Neb. 634—State v. 
Smith, 209 N.W. 332, 114 Neb, 659 
—State V. Smith, 209 N.W. 330, 
114 Neb. 661. 

N.J.—Weeks v. State, 127 A, 345, 
101 N.J.Law 16. 

Tex.—Allen v. State, 136 S.W.2d 232. 
138 Tex.Cr. 303. 

43, ^Vash.—State ex rel. Getman v. 
Webster, 75 P.2d 124, 193 Wash. 

’ 265. 
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penalty is a fine, imprisonment may not be im- 
posed.^'^ A sentence greater than that authorized 
has been held void only as to the excess.'^® 

Excessive punishment. While it has been held 
that, where accused’s guilt is shown conclusively, 
any sentence which the law authorizes is not ex¬ 


cessive,^® under the evidence in a number of cas¬ 
es sentences have been held to be excessive^7 in 
view of the inconclusive character of the evi¬ 
dence,^® or in view of mitigating factors,^^ such 
as accused’s previous good record^® or character, 
or sentences have been held not excessive,in the 


44. U.S.—Barry v. U. S., O.O.A.N.J., 
65 F.2d 660. 

Ark.—Arnold v. State, 36 S.W.2d 69, 
183 Ark. 427. 

45. U.S.—Kachnic v. U. S., C.C A 
Ariz., 53 ■F.2d 312, 79 A.L.R. 1366 
—Ca^'ler v. Snook, C.C.A.Ga., 28 F. 
2d 609. 

46. Colo.—May v. People, 236 P. 
1022, 77 Colo. 432. 

47. U.S.—Olivito v. U. S., C.C. A 
Wash., 67 P.2d 564. 

Iowa.—State v. Coffman, 197 N.W. 
482—State v. Dill, 196 N.W, 992, 
197 Iowa 208. 

Miss.—Thompson v. State, 121 So. 
276, 153 Miss. 593—Buck v. State, 
121 So. 147, 153 Miss. 710—Patton 
V. State, 114 So. 629—Roney v. 
State, 112 So. 601, 147 Miss. 29— 
Atwood V. State, 111 So. 865, 146 
Miss. 662, 51 A.L.R. 836. 

Neb.—Wilson v. State, 266 N.W. 614, 
130 Neb. 752—Shaffer v. State, 196 
N.W. 632, 111 Neb. 357. 

Okl.—Webb v. State, 116 P.2d 212, 
72 Okl.Cr. 346—^Weisband v. State, 
100 P.2d 297, 69 Okl.Cr. 79—Mala- 
din V. State, 87 P.2d 164, 65 Okl.Cr. 
367—Fitzgerald v. State, 83 P.2d 
581, 65 Okl.Cr. 1—Thomas v. State, 
79 P.2d 625, 64 Okl.Cr. 265—Ander¬ 
son V. State, 75 P.2d 914, 63 Okl. 
Cr. 443—^Underwood v. State, 70 
P.2d 1102, 61 OklCr. 62—Ging v. 
State, 64 P.2d 344, 60 Okl.Cr. 284— 
Meehan v. State, 36 P.2d 305, 56 
Okl.Cr. 198—Williams v. State, 30 
P.2d 932, 55 Okl.Cr. 385—Hill v. 
State, 4 P.2d 703, 52 Okl.Cr, 281— 
Hensley v. State, 3 P.2d 211, 53 
Okl.Cr. 22—Baxter v. State, 1 P.2d 
814, 51 Okl.Cr. 276—Young v. 

State, 1 P.2d 791, 51 Okl.Cr. 286— 
Barnhart v. State, 299 P. 604, 51 
Okl.Cr. 123—Penley v. State, 297 
P. 307, 50 OkLCr. 218—Stevens v. 
State, 289 P. 1113, 48 Okl.Cr. 182— 
Legg V. State, 289 P. 1110, 48 Okl. 
Cr. 152—Conti v. State, 282 P. 687, 
46 Okl.Cr. 264—Hayes v. State, 277 
P. 955, 43 Okl.Cr. 259—Miller v. 
Stale, 277 P. 687, 43 Okl.Cr. 184— 
Coram v. State, 275 P. 1070, 42 Okl. 
Cr. 219—Mitchell v. State, 271 P. 
952, 41 Okl.Cr. 144—Tipton v. 

State, 269 P. 1063, 41 Okl.Cr. 23— 
Frasier v. State, 268 P. 998, 40 
Okl.Cr. 350—Beans v. State, 268 P. 
322, 40 Okl.Cr. 277—Murry v. 

State, 267 P. 1057, 40 Okl.Cr. 215— 
Barefield v. State, 266 P. 786, 40 
Okl.Cr. 65—Good v. State, 264 P. 
920, 39 OkLCr. 342—Guthrie v. 

State, 263 P. 1119, 39 Okl.Cr. 171— 


Eckhardt v. State, 262 P. 708, 38 
Okl.Cr. 404—Haggart v. State, 259 
P. 166, 38 Okl.Cr.App. 21—Haley 
V. State, 252 P. 71, 36 Okl.Cr. 39— 
Smithers v. State, 251 P. 751, 36 
Okl.Cr. 135—Wright v. State, 249 
P. 356, 35 Okl.Cr. 83—White v. 
State, 214 P. 450, 33 Okl.Cr. 428— 
Wasson v. State, 242 P. 779, 33 
Okie.'. 70—Walton v. State, 240 
P. 141, 32 Okl.Cr. 133—Barnett v. 
State, 239 P. 680, 31 Okl.Cr. 413— 
McAdams v. State, 235 P. 241, 30 
0':l.Cr. 207—Carey v. State, 226 P. 
1063, 27 OkLCr. 276—Beshears v. 
State, 225 P. 723, 27 OklCr. 149— 
Cook V. State, 222 P. 703, 26 Okl. 
Cr. 119—O’Hara v. State, 218 P. 
161, 24 Okl.Cr. 376. 

Tenn.—Akers v. State, 137 S.W.2d 
281. 175 Tenn. 674. 

33 C.J. p 797 note 39. 

48. Okl.—Green v. State, 221 P. 116. 
25 OkLCr. 428. 

Evidence circumstantial 
Okl.—Bright V. State, 2 P.2d 600, 52 
Okl.Cr, '89. 

Evidence conflicting 
Okl.—Bottoms V. State, 3 P.2d 458, 
53 Okl.Cr. 144—Gossett v. State, 
291 P. 575, 48 Okl.Cr. 224. 

49. Okl.—McBrain v. State, 66 P.2d 
202, 60 OkLCr. 413. 

Violation induced by enforcement 
officials’ misrepresentation 
Okl.—Sherwood v. State, 279 P. 916, 
44 OklCr. 97. 

50. Ohio.—^Montalto v. State, 199 N. 
E. 198, 61 Ohio App. 6. 

Okl.—Bybee v. State, 90 P.2d 38, 66 
Okl.Cr. 105—Murrow v. State, 64 
P.2d 343, 60 OkLCr. 288—Bright v. 
State, 2 P.2d 600, 62 Okl.Cr. 89— 
Cook V. State, 222 P. 703, 26 Okl. 
Cr. 119. 

51. Okl.—Bottoms v. State, 3 P.2d 
458, 52 OkLCr. 144. 

52. U.S.—^Aderhold v. Edwards, C.C. 
A.Ga., 71 F.2d 297, followed in 
Ray V. Aderhold, 72 F.2d 1018, and 
Whetsel v. Aderhold, 72 P.2d 1023 
—Haugsted v. U. S., C.C.A.Wash.. 
68 F.2d 148—Carter v. U. S., C.C. 
AVa., 63 F.2d 108—Rachel v. U. 
S., C.C.AArk., 61 F.2d 360—Norris 
V. U. S., C.C.AN.D., 49 P.2d 856, 
certiorari denied 52 S.Ct. 17, 284 

U. S. 633, 76 L..Ed. 539—McElvogue 

V. U. S., C.C.AMO., 40 P.2d 889, 
followed in Brown v. U. S., 40 F.2d 
891, and certiorari denied Mc¬ 
Elvogue V. U. S., 51 S.Ct. 24, 2S2 

U. S. 845, 76 L.Ed, 749—McDonough 

V. U. S., C.C.A.Cal., 299 F. 30, mo- 

591 


tion for leave to file supplemental 
petition for rehearing denied 1 F. 
2d 147, and certiorari denied 45 S. 
€t. 95, 266 U.S. 613, 69 L Ei. 468. 
Ga.—Poulus V. State, 180 S.E. 652, 61 
Ga.App. 419. 

Iowa.—State v. Van Klaveren, 226 N. 
W. 81, 208 Iowa 867—State v. Gas- 
paria, 214 N.W. 550—State v. Web¬ 
er, 214 NW. 531, 204 Iowa 137— 
State V. McMahon, 211 N.W. 409— 
State V. Burch. 209 N.W. 474, 202 
Iowa 348—State v. Japone, 209 
NW. 468, 202 Iowa 450—State v. 
Eggleston, 206 N.W. 281, 201 Iowa 
1—State V. Hillman, 204 N.W. 248, 
200 Iowa 320—State v. Lammers, 
202 N.W. 504, 109 Iowa 820—State 

V. Parent!, 202 N.W. 77, 200 Iowa 
333—State v. Shackleford, 200 N. 

W. 192, 198 Iowa 752. 

Ky.—Galloway v. Commonwealth, 
273 S.W. 63, 209 Ky. 501. 

La.—State v. Lowery, 110 So. 732, 
162 La. 496. 

Minn.—State v. Fick, 204 N.W. 942, 
164 Minn. 287. 

Miss.—^Wylie v. State, 119 So. 825. 
151 Miss. 897. 

Mo.—State v. Bunch, 62 S.W.2d 439, 
333 Mo. 20—State v. Wheeler, 2 
S.W.2d 777, 318 Mo. 1173—State 
V. Janes, 1 S.W.2d 137, 318 Mo. 525 
—State V. Alexander, 285 S.W. 984, 
315 Mo. 199—State v. Brokaw, 
App., 281 S.W. 105—State v. Hoel- 
scher, App., 267 S.W. 426. 

Neb.—Fast v. State, 261 N.W. 417, 
129 Neb. 283. 

N.C.—State v. Spencer, 117 S.E. 803, 
185 N.C. 765. 

Okl.—Glenn v. State, 139 P.2d 611, 77 
OkLCr. 124—Quick v. State, 129 P. 
2d 607, 75 OkLCr. 182—Quick v. 
State, 129 P.2d 604, 75 OkhCr. 176 
—Vincent v. State, 129 P.2d 196, 
76 Okl.Cr. 116—^Harvey v. State, 
118 P.2d 669, 73 OklCr. 132—Petree 
V. State, 115 P.2d 921, 72 OkLCr. 
323—Fleming v. State, 72 P.2d 403, 
62 Okl.Cr. 446—Pass v. State, 4 P. 
2d 124, 52 OkLCr. 246—Weber v. 
State, 3 P.2d 1061, 52 Okl.Cr. 229 
—Mum V. State, 277 P. 684, 43 Okl. 
Cr. 187—Morgan v. State, 256 P. 
759, 37 Okl.Cr. 66—Faulk v. State, 
247 P. 112, 34 Okl.Cr. 431. 

S.C,—State V. Reaves, 28 S.E.2d 91, 
203 S.C. 501—State v. Marlowe, 153 
S.E. 340, 156 S.C. 363—State v. 
Bridges, 151 S.E. 472. 154 S.C. 266 
—State V. Harrell, 140 S.E. 258, 
142 S.C. 24—State v. Harrell, 140 
S.E. 256, 142 S.C. 17. 

Tex.—^Hayes v. State, 28 S.W.2d 556, 
115 Tex.Cr. 644. 
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absence of or failure to show mitigating circum- 
stances.®^ 

Suspension of sentence. In the absence of au¬ 
thority therefor, execution of the sentence cannot 
be suspended,54 but the invalidity of a suspension 
does not affect the validity of the sentence.55 

Determination hy jury. Under some statutes the 
extent of the punishment may be fixed by the ju- 
ry56 within certain prescribed statutory or consti¬ 
tutional limits,57 or the jury may leave the imposi¬ 
tion of the punishment to the court.58 In fixing 
the punishment the jury may properly consider ac¬ 
cused’s age, experience, and relation to the crime.59 

(2) Discretion of Court 

Where the statute so permits, on violation of the 
liquor laws the court may in its discretion, within con¬ 
stitutional and statutory limits, choose between dif¬ 


ferent penalties, or determine the extent of the punish¬ 
ment. 

Where the statute so permits on violation of the 
liquor laws the court may in its discretion, within 
constitutional or statutory limits, choose between 
different penalties,®® or determine the extent of the 
punishment.Where the court has discretion as 
to the character or the amount of the punishment, it 
may be guided in the exercise of such discretion by 
various matters,®^ including accused’s past record®^ 
and his lack of actual knowledge of the violation.®^ 
The trial judge cannot, however, in his discretion, 
impose a punishment different from that provided by 
the statute which prescribes it.®5 He must enter 
the sentence directed by a statute which requires 
a penalty or punishment of a certain nature to be 
imposed,®® or which specifies the amount of the 
fine or the term of the imprisonment to be im¬ 
posed ;®7 he cannot impose a penalty or punishment 


Wash.—State v. Rudolph, 220 P. 815, 
127 Wash. 262. 

Wyo.—State v. Munsinger, 264 P. 

1011, 38 Wyo. 98. 

33 C.J. p 797 note 39 [b]. 

53- Neb.—Bush v. State, 199 N.W. 
792, 112 Neb. 384- 

54. Pla.—Ragland v. State, 46 So. 
724, 55 Fla- 157. 

55. Pla.—^Ragland v. State, supra. 

50. Ala—Turner v. State, 193 So- 
325, 29 AlaApp, 142—Harbin v. 
State, 99 So. 740, 19 AlaApp. -623. 
Tex.—^Woods V. State, Cr., 188 S.W. 
2d 391. 

33 C.J. p 798 note 40. 

Punishment held not excessive 
Ark.—^Pillow v. State, 254 S.W. 462, 
160 Ark. 195. 

Mo.—State v. Casteel, 64 S.W.2d 286 
—State r. Sherlock, App., 273 S.W. 
141. 

Tex.—Gilley v. State, 26 S.W.2d 1070, 
114 Tex.Cr. 548. 

57. Tenn.—^Daniels v. State, 140 S. 
W.2d 148, 176 Tenn. 181. 

Tex.—^McBride v. State, 129 S.W.2d 
315, 137 Tex.Cr. 236. 

58. Ala—^Harbin v. State, 99 So. 
740, 19 AlaApp. 623. 

59. Mo.—State v. Cory, 22 S.W.2d 
796. 

Good character may properly be 
considered in mitigation of punish¬ 
ment.—Tobias v. State, 238 P. 227, 
31 Okl.Cr. 222. 

eo. Ala—^Harbin v. State, 99 So. 

740, 19 AlaApp. 623. 

Cal.—^People v. Petrovich, 227 P. 
978, 67 Cal. App. 405—People v. 
Matt os, 227 P. 974, 67 Cal. App, 346 
—^People V. Pagni, 227 P. 972, 67 
CaLApp. 303,—People v. Lamb, 227 
' P. 969, 67 CaLApp. 263. 

S.C.—State y. Phillips, 8 S.£.2d 626, 


193 S.C. 273—State v. Thurston, 
135 S.B. 361, 137 S.C. 379. 

33 C.J. p 798 note.47. 

Sentence of hard labor held within 
court’s discretion.—Jackson v. City 
of Demopolis, 124 So. 401, 23 Ala 
App, 288—Harris v. City of Tusca¬ 
loosa 108 So. 79, 21 AlaJ^pp. 316, 
followed in 108 So. 80, 21 AlaApp. 
317—Guin v. City of Tuscaloosa 106 
So. 64, 21 AlaApp. 61. 

Sentence to be fed on bread and 
water only held within court’s dis¬ 
cretion.—State V. Smith, 209 N.W. 
328, 114 Neb. 653. 

01 - U.S.—Flynn v. U. S., C.C.A. 
Minn., 57 !F.2d 1044, certiorari de¬ 
nied 53 S.Ct. 80, 287 U.S. 627, 77 
L.Ed. 644—Kachnic v. U. S., C.C. 
A.Ariz., 53 F.2d 312, 79 A.L.R. 
1366—Maceo v. U. S., C.C.A.Tex., 
46 F.2d 788, followed in Mitchell 
V. Aderhold, 54 F.2d 1081—Mc- 
Elvogue V. TJ. S., C.aA.Mo., 40 
F.2d 889, followed in Brown v. U. 
S., 40 'P.2d 891, and certiorari de¬ 
nied McElvogue V. TJ. S., 51 S.Ct. 
24, 282 U.S. 845, 75 L.Ed. 749— 
Cisson V. U. S., C.C.A,S.C., 37 P. 2 d 
330, 

Mo.—State v. White, 289 S.W. 953, 
316 Mo. 210. 

Neb.—State v. Dineen, 211 N.W. 

1002, 115 Neb. 174. 

S.C.—State v. Martin, 153 ’ S.B. 738, 
155 S.C. 495—State v. Bolin, 146 S. 
E. 695, 149 S,C. 84—State v. Quick, 
140 S.E. 97, 141 S.C. 442—State v. 
Rickenbaker, 136 S.B. 651, 138 S.C. 
24—State v. Bowman, 135 S.B. 360, 
137 S.C. 364. 

Tex.—^Letterman v. State, 171 S.W.2d 
349, 146 Tex-Cr. 87. 

Wis.—^Burtscher v. State, 217 N.W. 

326, 194 Wls. 646. 

33 C.J. p 798 notes 48, 49. 

On plea of guilty, extent of penal¬ 
ty is in court’s discretion, subject 
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only to statutory limitations.—^Itali¬ 
an© V. U. S., O.C.A.I11., 35 P.2d 863. 
Mazimnm sentence held not abuse of 
discretion 

Wyo.—Bird v. State, 257 P. 2 , 36. 
Wyo. 532. 

62. N.T.—^People, on Complaint of 
Klein, v. Schacher, 47 N.Y.S.2d'. 
371. 

Punishment by other court for same* 
act 

Within the limits authorized by- 
statute, where a person violates both. 
state and federal law by the same 
act, the courts of one sovereignty in- 
punishing the violation of its own 
law may properly consider the pun¬ 
ishment previously imposed by the 
courts of the other sovereignty ini 
punishing the same act. 

U.S.—U. S. v. Holt, D.C.N.D., 270 F. 
639. 

S.C.—State V. Rickenbacker, 135 S.E- 
651, 138 S.C. 24. 

63. N.T.—People, on Complaint of* 
Klein, v. Schacher, 47 N.T.S.2d 371. 

64. Pa.—In re Kuntz, Quar.Sess., 26- 
Brie Co. 64. 

65. Pa.—Commonwealth v. Matis, 
55 Pa.Super. 551. 

Corporate defendant 
It has been held, however, that 
notwithstanding the statute imposes 
a minimum fine and imprisonment 
as punishment, the court may in the 
case of a corporate defendant impose 
a fine only.—U. S. v. A. Steiner, Inc., 
C.C.A.I11., 149 P.2d 665. 

66 . Cal.—^People v. Erbel, 237 P. 
769, 72 CaLApp. 543. 

83 C.J. p 798 note 45. 

67- Tex.—^Hutson v. State (two cas- 
‘ es), 291 S.W. 903, 106 Tex.Cr. 278. 
i 33 C.J. p 79*8 note 46. 
indeterminate term 
A sentence of imprisonment must. 
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less than the minimum®^ or more than the maxi¬ 
mum® ^ prescribed 

(3) Form and Procedure Generally 

The Judgment, sentence, or conviction for a viola¬ 
tion of the liquor laws should be complete in itself, 
and definite and certain as to ail matters required to 
be stated therein. 

The judgment, sentence, or “conviction,” in ju¬ 
risdictions where this term is used as the equiva¬ 
lent of “judgment” or “sentence,” should be com¬ 
plete in itself,70 and definite and certain as to all 
matters required to be stated therein.^i Judicial 
control of the case ends when execution of the sen¬ 
tence is undertaken by the executive.'^^ 

(4) Separate Counts or Offenses 

Where an accused is properly charged and found 
guilty of two or more violations of the liquor laws, or 
two or more persons are found guilty, separate sen¬ 
tences may and should be rendered for each offense or 
person. 

A penalty for two separate offenses under the 
liquor laws, although both are proved, cannot be 
imposed where only one was charged,*^® or where, 
although the indictment apparently charges two of¬ 
fenses, the evidence shows that only one offense 
was in fact committed.'^^ Where accused is prop¬ 
erly charged and found guilty of two or more of¬ 
fenses, separate sentences may and should be ren¬ 


dered for each offense.'^® Such separate sentences 
may be made to commence from the expiration of 
the preceding sentence,'^® or they may be made to 

run concurrently.'^'^ 

Joint defendants. Where two or more persons- 
are jointly indicted for a violation of the liquor 
laws, and both are found guilty, the full punish¬ 
ment may be imposed on each.*^® The judgment 
should be several against each for the full penalty,, 
and not joint.'^^ 

b. Second or Subsequent Offenses 

(1) In general 

(2) Necessity and character of convic¬ 

tions 

(3) Pleading 

(4) Evidence of prior conviction 
(1) In General 

Under statutes so providing, a higher penalty or 
more severe punishment may be imposed for a second’ 
or subsequent offense under the liquor laws than for a 
first offense. 

Under statutory authority in many jurisdictions, 
a higher penalty or more severe punishment may 
be imposed for a second or subsequent offense un¬ 
der the liquor laws than for a first offense,®® or 
for habitual violations.®^ In construing such stat- 


be for an indeterminate term where 
it is so provided by statute. 

Ala.—Conner v. State, 104 So. 554, 20 
Ala.App. 613—Farley v. State, 101 
So. 69, 20 Ala.App. 105—Abrahams 
V. State, 89 So. 853, 18 Ala.App. 
252. 

Tex.—Ragsdale v. State, 37 S.‘W.2d 
160, 117 Tex.Cr. 276—Hutson v. 

State, 291 S.W. 903, 106 Tex.Cr. 
278. 

ea Neb.—State v. Faber, 44 N.W. 
1137, 28 Neb. 803. 

Tex.—Davidson v. State, 11 S.W. 371, 
27 Tex.App. 262. 

69. U.S.—Kachnic v. U. S., C.C.A. 
Ariz.. 53 P.2d 312, 79 A.L.R. 1366. 

Ala.—Vinson v. State, 79 So. 316, 16 
Ala,App. 53$. 

70. Ohio.—Hamilton v. State, 84 N. 
E. 601, 78 Ohio St. 76. 

33 C.J. p 798 note 57. 

71. Tex.—Burnell v. State, Cr., 37 
S.W.2d 1021 (first case). 

33 C.J. p 798 note 59. 

Judgment of guilty of sellinsr liq¬ 
uor is defective, and should be “in- 
toxicating’* liquor.—Robinson v. 
State, 37 S.W.2d 1022, 117 Tex.Cr. 
286. 

“Violation of liquor law” describes 
no offense known to law.—Khan v. 
State, 30 S.W.2d 329, 115 Tex.Cr. 92. 

72. D.C.—Rives v. O’Heame, 73 F. 
48 O.J.S.--38 


2d 984, 64 App.D.C. 48, followed in 
Rives V. Dodson, 73 P.2d 985, 64 
App.D.C. 49, and Rives v. Johnson, 

73 P.2d 986, 64 App.D.C. 60. 

73. Ky,—Bridgeford v. Lexington, 7 
B.Hon. 47. 

74. Ill.—Corpus Juris cited in Peo¬ 
ple V. Freitag, 168 N.E. 332, 335, 
336 Iir. 2S6. 

Ohio.—Weaver v. State, 77 N.E. 273, 

74 Ohio St 53. 

75. U.S.—Guaresimo v, U. S., C.C.A. 
Mich., 13 F.2d 848. 

Conn,—State v. Miglin, 125 A. 250, 
101 Conn. 8. 

La.—State v. Sharp, 100 So. 707, 156 
La. 531. 

N.C.—State v. Jarrett, 127 S.E. 690, 
189 N.C. 616. 

33 C.J. p 799 note 78. 

A sentence is not void merely be¬ 
cause it is not made to apply to each 
count or offense independently, but 
is general in form.—^People v. Ison- 
hart, 259 Ill.App. 9—^People v. Clark, 
254 I11.APP. 209. 

76. N.C.—State v. Jarrett, 127 S.E. 
690, 189 N.C. 516. 

77. S.C.—State v. Martin, 152 S.E. 
738, 156 S.C. 495. 

78. Dak.—^People v. Sweetser, 46 N. 
W. 452, 1 Dak. 308. 

3.3 C.J. p 799 note 73. 
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79. Dak.—^People v, Walbaum, 46 N.. 
W. 452, 1 Dak, 308. 

33 aj. p 799 note 74. 

80. U.S.—Cisson v. U. S., aC.A.S.C.,- 
37 P.2d 330—^Massey v. TJ, S., C.C.. 
A.Ark., 281 F. 293. 

W.Va.—State v. Vandetta, 150 S.K 
736, 108 W.Va. 277—State v. Zink,, 
135 S.E. 905, 102 W.Va. 619. 

Wis.—Barry v. State, 209 N.W. 698, 
190 Wis. 613. 

33 C.J. p 799 note 81. 

8 L U.S.—^McElvogue v. U. S,, C.C.A.. 
Mo., 40 F.2d 8:39. 

The provisions of the Jones Act, 

requiring the courts in Imposing 
sentence to discriminate between 
casual or slight violations and habit¬ 
ual violations or attempts to com¬ 
mercialize violations of the law, are 
valid.—Norris v. U. S.. aC.A.N.D., 49 
P.2d 856, certiorari denied 52 S.Ct. 
17, 284 U.S. 633, 76 L.Ed. 539—Doern- 
ing V. U. S., C.C.A.Ky., 49 P.2d 44— 
Ruler V. U. S., C.C.A.M 0 ,, 47 F.2d* 
1070—Snider v. U. S., C.C.A.Tex., 45 
P.2d 161, certiorari denied 51 S.Ct. 
344, 283 U.S. 819, 75 L.Ed. 1434— 
McElvogue V. U. S., C.C.A.M 0 ., 40* 
P.2d 889, followed in Brown v. U. 
S., 40 P.2d 891, and certiorari denied 
McElvogue V. U. S., 51 S.Ct. 24, 282* 
U.S. 845, 75 L.Ed. 749—U. S. v. Kent,. 
D.C.I11., 36 P.2d 401^ 
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Utes, legislative intent, properly expressed, is con- increased penalty op punishment fop a second OP subse- 
^ 50 j - . - / • n- ^ j ^ quent offense under the liquor laws, it Is necessary that 

trolling, 82 and the punishment inflicted must con- ^ave been a conviction for the prior of- 

form to the StatUtes.^S While it has been held that fense and that the prior or subsequent convictions be 
the prior offense is no ingredient of the second or character or grade contemplated by the statute. 

subsequent offense,there is also authority to the While under some statutes habitual violators of 
contrary.85 liquor laws are subject to more severe penalties 

Successive use of prior offe^ise. It has been held than casual violators, without regard to whether ac- 

that a prior offense can be used for enhancement cused has been previously apprehended or convict- 

purposes only once.SS ed,87 generally, in order to justify the imposition 

of the increased penalty or punishment for a sec- 
(2) Necessity and Character of Convictions ond or subsequent offense, it is necessary that there 


Generally, In order to justify the 

«Perslste:it” offsnders 

(1) Under a statute so providing, 
a higher penalty or more severe 
punishment may be imposed on “per¬ 
sistent" offenders against the pro¬ 
hibition law.—State v. Smith, 276 P. 
80, 128 Kan. 139. 

(2) Only one previous violation 
need be proved to sustain a convic¬ 
tion as a persistent violator.—S'ate 

V. Pendleton, 61 P.2d 107, 144 Kan. 
410. 

16 C.J. p 1310 note 64 [c]. 

82. Ala.—Yates v. State, 17 So.2d 
777, 245 Ala. 490. 

Iowa.—State v. Kihlman, 220 N.W. 
118, 206 Iowa 622. 

W. Va.—State v. Vandetta, loO S.E. 
736, 108 W.Va. 277. 

CDnstmctioxL of statutes 

(1) In general. 

U.S.—U, S. V. Noel. D.C.Ala,, 61 F. 
2d 139. 

Ky.—English v. Commonwealth, 288 
S.W. 320, 216 Ky. 60S—Lakes v. 
Commonwealth, 287 S.W. 717, 216 
Ky. 255. 

W.Va.—State v. Vendetta, 103 S.E. 
53, 86 W.Va, 186. 

(2) Such statutes must be strict¬ 
ly construed. 

Va.—McKay v. Commonwealth, 120 
S.E. 138, 137 Va. 826. 

Wash.—State v. Simpson, 277 P. 998, 
152 Wash. 389. 

(3) Where a statute prescribes 
specific penalties for liquor offenses, 
such statute, rather than a general 
statute, controls.—BUven v. State, 
198 N.W. 272, 183 Wis. 657. 

(4) Statute expressly making sec¬ 
ond offense a felony construed as 

, making all subsequent violations 
felonies, although not expressly so 
providing.—State v. Vandetta, 150 
S.E. 736, 108 W.Va, 277, 

(5) Statute providing for fine 
“or" imprisonment for second offense 
contemplates alternative penalties.— 
Ex parte Jackson, 265 P. 863, 90 Oal. 
App. 349. 

83. U.S.—Ex parte O'Connor, D.C. 
Kan., 26 F.2d 348. 

Neb.—Coxbill v. State, 214 N.W. 256, 
115 Neb. 634—Knothe v. State, 211 
N.W. 619, 115 Neb. 119—Osborne 


imposition of the 1 shall have been 

V. State, 211 N.W. 179, 115 Neb. 
65. 

0':1.—Dunbar v. State. 178 P. 699, 15 
Okl.Cr. 513—Tucker v. State, 167 
P. 637, 14 OkLCr. 54. 

Pa.—Commonwealth v. Ciccarelli, 42 
Pa.Dist. & Co. 643. 89 Pittsb.Leg. 
J. 4.S5. 

Sentence held proper or not exces¬ 
sive 

Cal.—Ex parte Steiger, 271 P. 201, 
205 Cal. 408—^Ex parte Baldwin, 
259 P. 119, 85 CiLApp. 165. 

Iowa.—State v. Van Klaveren, 226 
N.W. 81, 208 Iowa 867. 

Ky.—Pulliam v. Commonwealth, 278 
S.W. 134, 211 Ky. 766. 

La.—State v. McGuire, 94 So. 896, 
152 La. 953. 

Okl.—McHenry v. State, 69 P.2d 90, 
61 OkLCr. 450. 

Sentence held erroneous or excessive 
U.S,—Biddle v. Thiele, C.C.A.Kan., 
11 F.2d 235. 

Cal.—Ex parte Jackson, 265 P. 863, 
90 Cal.App. 349. 

Okl.—Teague v. State, 286 P. 351, 47 
OkLCr, 1. 

Wis.—State v. Jackson, 261 N.W. 
732, 219 Wis. 13. 

84. U.S,—U. S. V. Rossi, C.C.A. 
Wash., 39 F,2d 432. 

D.C.—Jacobs V, U. S., 24 F.2d 890, 58 
App.D.C. 62. 

Fl-a,—State v. Mayo, 101 So. 228, 88 
Fla. 96. 

N.D.—State v. Gielen, 210 N.W. 971, 
54 N.D. 76S. 

Tenn.—Tipton v. State, 28 S.W.2d 
635, 160 Tenn. 664. 

Va.—Keeney v. Commonwealth, 137 
S.E. 473, 147 Va. 678. 

Prior conviction relates only to 
punishment for second violation.— 
Mitchell V, State, 115 So. 149, 22 Ala. 
App. 300. 

85. - Kan.—State v. Jones, 75 P.2d 
230, 147 Kan. 8. 

Ky.—^Neal v. Commonwealth, 298 S. 

W. 704, 221 Ky. 239. 

Wash.—State v. Dale, 188 P. 473, 110 
Wash. 181. 

At least to extent of authoriziiig 
increased punishment, the fact of 
prior conviction is part of the subse- 
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a conviction for the prior offense^^ 

I quent offense.—State v. Parsons, 220 
■ N.W. 328, 206 Iowa 390. 

86. Tex.—^Miller v. State, 140 S.W. 
2d 859, 139 Tex.Cr. 406. 

87. U.S.—McElvogue v. U. S., C.C. 
A.Mo., 40 F.2d 889, followed in 
Brown v. U. S., 40 P.2d 891, and 
certiorari denied McElvogue v. U. 
S., 51 S.Ct. 24, 282 U.S. 845, 75 
L.Ed. 749. 

Successive offenses and habitual 
criminals generally see Criminal 
Law §§ 1958-2007. 

Accused’s plea of guilty to indict¬ 
ment, five counts of which charged 
separate sales of intoxicating liquor 
and the sixth charged maintaining a 
nuisance, held to preclude him from 
attacking sentence as habitual vio¬ 
lator.—Rachel v. U. S., C.C.A.Ark., 61 
P.2d 360. 

88. U.S.—Smith v. U. S., C.aA.Or.>, 
41 P.2d 21, certiorari denied 51 
S.Ct. 80, 282 U.S. 876, 75 L.Ed. 
773—Holst V. Owens, O '^.A.Fla, 24 
F.2d 100—Biddle v. Thiele, C.C.A. 
Kan., 11 F.2d 236—U. S. v. Lind¬ 
quist, D.C.Wash., 285 F. 447. 

Fla.—State v. Mayo, 101 So. 228, 88 
Fla. 96. 

La.—State v. Sharp, 100 So. 707, 156 
La. 531. 

Me.—State v. Beaudoin, 168 A, 363, 
131 Me. 31, 85 A.L.R. 1101. 

N.M.—State v. Snyder, 227 P. 613, 30 
N.M. 40. 

Ohio.—City of Columbus v. Carson, 
155 N.B. 498, 23 Ohio App. 299. 
Utah.—State v. Florence, 8 P.2d 621, 
79 Utah 200—State vl Sutter, 266 
P. 265, 71 Utah 342. 

Va.—Cooper v. Commonwealth, 112 
S.E. 799, 133 Va. 664. 

Wash. —State v. Buttignoni, 203 P. 
76, 118 Wash. 110. 

Meaning of “conviction” and “convic¬ 
ted;” finality 

(1) “Conviction,” as used in this 
connection, means final conviction. 
Ind.—Juskulski v. State, 190 N.E. 

423, 206 Ind. 503. 

La.—State v. Gani, 102 So. 318, 157 
La. 231. 

Okl.—Martin v. State, 234 P. 795, 30 
OkLCr. 49, 

(2) A judgment of conviction, thf 
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and that the prior or stibsequent convictions be of 
the character or grade contemplated by the stat¬ 
ute.*^ Thus, under some statutes, the increased 
punishment cannot be imposed where the prior con¬ 
viction was for a misdemeanor,^® or was not for 
the same offense as that charged in the later prose¬ 
cution. Under other statutes, however, the in¬ 
creased penalties are not limited to cases in which 


there has been a previous conviction of the identi¬ 
cal offense,® 2 but extend to cases in which there 
has been a previous conviction for a violation of 
the same statute®® or section thereof,®** and may 
even extend to cases in which the previous convic¬ 
tion did not arise under the liquor laws.®^ 

Place of conviction. Under some statutes a pri¬ 
or conviction under a federal statute or statute of 


execution of which has been sus¬ 
pended pending appeal, cannot bo 
used to enhance the penalty while 
the appeal is undetermined.—^Wade 
V. State, 189 P. 759, 17 Okl.Cr. 717— 
Coleman v. State. 189 P. 759, 17 Okl. 
Cr. 716—McAlestar v. State, 180 P. 
718, 16 Okl.Cr. 70. 

(3) The word “convicted,” in this 
connection, means an adjudication of 
guilt by court of competent jurisdic¬ 
tion, and involves all proceedings 
from charge to judgment and sen¬ 
tence.—Smith V. State, 78 So. -530, 
75 Fla. 468. 

Conviction and punishment neces¬ 
sary under a statute so providing.— 
Williams v. State, 87 So. 672, 125 
Miss. 347. 

Ao<inlttal of alleged second offense 
does not prevent use of same prior 
conviction as basis for heavier pun¬ 
ishment in conjunction with different 
alleged second offense.—State v. 
Cassady, 246 P. 608, 121 Kan. 331. 

Intent is not essential element of 
aggravated offense of possession of 
liauor for purpose of sale, after pre¬ 
vious convictions.—State v. Mc- 
Broom, 240 P. 562, 136 Wash. 453. 

89. U.S.—Sapp V. U. S., C.C.A.Neb., 
35 P.2d 580—Ex parte O’Connor, D. 
CKan., 25 P.2d 348. 

Colo.—McConnell v. People, 213 P. 
674, 73 Colo. 99. 

Fla.—Smith v. State, 119 So. 145, 96 
■Pla. 653, followed in Ballard v. 
State, 119 So. 146, 96 Fla. 666— 
State V. Mayo, 101 So. 228, 88 Fla. 
96. 

Ill.—People V. Talbot, 153 N.E. 693, 
322 Ill. 416. 

Kan.—State v. Berry, 176 P. 649, 
103 Kan. 891. 

Ky.—Potter v. Commonwealth, 11 S. 
W.2d 696, 226 Ky. 683—Pruett v. 
Commmonwealth, 9 S.W.2d 984, 226 
Ky. 665—^Walker v. Common¬ 
wealth, 288 S.W. 1036, 217 Ky. 123 
—Lakes v. Commonwealth, 287 S. 
W. 717, 216 Ky. 255—Williams v. 
Commonwealth, 279 S.W. 973, 212 
Ky. 495—^McKiney v. Common¬ 
wealth, 261 S.W. 276, 202 Ky. 757. 
La.—State v. Carson, 106 So. 653, 
160 La. 1. 

Minn.—State v. Brendeke, 197 "N.W 
273, 158 Minn. 239. 

Mo.—State v. Lee, App., 298 S.W. 
1044. 


'N’eb.-Knothe v. State, 211 N.W. 619, 
115 Neb. 119. 

N.H.—State v. Gendron, 118 A. 814, 
80 N.H. 394. 

Utah.—State v. Bruno, 256 P. 109, 69 
Utah 444. 

Wash.—State v. Wengren, 286 P. 102. 
166 Wash. 153—State v. Powell, 
279 P. 573, 153 W'ash. 110, certio¬ 
rari denied Powell v. State of 
Washington, 50 S.Ct. 158, 280 U.S. 
608, 74 L.Ed. 651—State v. Mag- 
nusson, 223 P. 325, 128 Wash. 641, 
affirmed 266 P. 1119, 130 Wash. 
706. 

Wis.—Barry v. State, 209 N.W. 598, 
190 Wis. 613. 

33 C.J. p 799 note 83. 

Prior conviction under ordinance 

(1) Under some statutes a prior 
conviction under an ordinance will 
not afford a basis for conviction as a 
second or subsequent offender. 
Kan.—State v. Marks, 154 P. 261, 97 

Kan. 147. 

Miss.—Trivillion v. State, 15 So.2d 
285 

Utah.—State v. Hurst, 205 P. 335, 59 
Utah 543. 

Va.—McKay v. Commonwealth, 120 
S.E, 138, 137 Va. 826. 

(2) However, under other stat¬ 
utes, it is immaterial whether the 
prior conviction was for the viola¬ 
tion of a state statute or a local or¬ 
dinance.—State V. Anderson, 286 P. 
646, 75 Utah 496. 

90. Mo.—State v. Miller, 44 S.W.2d 
16, 329 Mo. 179—State v. Tracy, 29 
S.W.2d 159, 325 Mo. 568. 

91. Ky.—Potter v. Commonwealth, 
11 S.W.2d 696, 226 Ky. 683—Pruett 
V. Commonwealth, 9 S.W.2d 984, 
225 Ky. 665—^Lakes v. Common¬ 
wealth, 287 S.W. 717, 216 Ky. 256. 

Possession and possession for sale 
Off:;nse of possession of intoxicat¬ 
ing liquor cannot be made to serve 
as predicate for increased penalty 
on charge of possession of intoxicat¬ 
ing liquor for sale.—State v. Hemler, 
105 So. 297, 159 La. 222. 

92. Fla.—Reynolds v. State, 111 So. 
285, 92 Fla. 1028. 

Ky.—Johnson v. Commonwealth, 268 
S.W. 302, 206 Ky, 594. 

93- Colo.—McConnell v. People, 213 
P. 674, 73 Colo. 99. 

Conn.—State v. Miglin, 125 A. 250, 
101 Conn, 8. 


Pla—Reynolds v. State, 111 So. 285, 
92 Pla. 1028. 

N.H.—State v. Gendron, 118 A 814, 
80 N.H. 394, followed in State v. 
Hamel, 133 A. 29. 

Ohio.—Schoenung v. State, 16 Ohio 
App. 65. 

Va.—Cooper v. Commonwealth, 112 
S.E. 799, 133 Va 654. 

Distinct offeiises are so grouped, 
under some statutes, that a prior 
conviction for any one offense in the 
group authorizes a more severe pen¬ 
alty if the second or subsequent of¬ 
fense is any one of the offenses in¬ 
cluded in the group. 

Fla.—State v. Mayo, 101 So. 228, 88 
Pla. 96. 

La—State v. Peace, 111 So. 621, 163 
La 121, followed in 111 So. 622, 
163 La. 125. 

Mauufaotnrixig and sellizig 
Accused, prosecuted for selling liq¬ 
uor, previously convicted for manu¬ 
facturing liquor, may be punished as 
second offender.—State v. Peace, 111 
So. 621, 163 La* 121, followed in 111 
So. 622, 163 La 125. 

Illegal possession and sale 

(1) Fact that prior conviction was 
for selling liquor, while second was 
for possession, did not preclude im¬ 
position of increased penalty for 
second conviction.—Rice r. Common¬ 
wealth, 9 S.W.2d 1075, 225 Ky. 712. 

(2) So accused, previously con¬ 
victed of possessing intoxicating liq¬ 
uor, could be convicted of second of¬ 
fense in prosecution for illegal sale. 
N.H.—State v. Costello, 139 A 922. 

83 N.H. 585. 

Ohio.—Schoenung v. State, 16 Ohio 
App. 65. 

Illegal possession of liquor and 
‘hnash” 

Prior conviction for possessing 
liquor can be charged as basis for 
heavier punishment on conviction of 
unlawful possession of mash as 
“second offense.”—State v. Browning, 
152 S.E, 313, 108 W.Va. 652. 
Drunkenness not a violation of ‘‘pro. 
hlbitory law” 

Kan.—State v. Smith, 276 P. 80, 128 
Kan. 139. 

94. Ky.—^Lakes v. Commonwealth, 
287 S.W. 717, 216 Ky. 255—Johnson 
V. Commonwealth, 268 S.W. 302, 
206 Ky. 594. 

95. Wis.—Barry v. State, 209 N.W. 
698, 190 Wis. 613. 
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another state cannot be. made the basis for the im¬ 
position of an increased penalty.^® 

Time of conviction. Unless otherwise provided 
by statute, in order to authorize the infliction of a 
more severe penalty on conviction 'for a second or 
subsequent offense, it is not necessary that the first 
conviction should occur subsequent to the enactment 
of the statute providing increased penalties for 
second or subsequent offenses.®'^ Under other stat¬ 
utes, however, the increased penalty may be im¬ 
posed only if the prior offense and conviction oc¬ 
curred after the enactment of such statute.^^ Un¬ 
less otherwise provided by statute,if the, offenses 
or convictions occur in the sequence contemplated 
by statute, the time elapsing between their occur¬ 
rence is immaterial,! as is the fact that the statute 
of limitations may have run against the first offense 
of which accused was convicted.2 


viction of the prior offense,^ Th^ fact that ac¬ 
cused was previously convicted on the same day of 
two former separate offenses has been held not to 
preclude reliance on both convictions as basis for 
heavier penalty in a prosecution for a subsequent 
offense.^ It has been held, however, that simul¬ 
taneous convictions on separate counts in one in¬ 
dictment or information charging simultaneous acts 
constituting separate offenses constitute only one 
conviction for the purpose of enhancing the penal¬ 
ty.® 

(3) Pleading 

In the absence of a 'statute otherwise providing, 
Where the state relies on a prior conviction ta increase 
.the penalty for a second or subsequent offense, it usually 
is necessary that*the Indictment, Information, or com¬ 
plaint properly allege such prior conviction, or that the 
offense charged be a second or subsequent offense. 


Under some statutes it is not necessary that the As a general rule, in the absence of a statute oth- 
previous conviction precede the commission of the erwise providing,7 where the state relies on a prior 
offense for which accused is being tried in order to conviction to increase the penalty for a second or 
authorize the increased penalty.3 However, under subsequent offense, it is necessary that fhe indict- 
other statutes it is necessary that the present offense ment, information, or complaint allege such prior 
shall have been committed subsequent to the con- conviction,® or that the offense charged be a sec- 


96. Cal.—^People v. Pagnl, 230 P. 

69 Cal.App. 94. 

Different county 

The statute is not rendered inap¬ 
plicable because the former crimes 
were committed in another county. 
Fla.—Wilkins v. State, 78 So. 523, 
75 Fla. 483. 

Mich.—People v. Roth, 200 N.W. 136, 
228 Mich. 447. 

97. Ky. —Ingram v. Commonwealth, 
197 S.W. 411, 176 Ky. 706. 

Couviotlon prior to amendment 

(1) The amendment of such stat¬ 
ute does not bar conviction for sec¬ 
ond or subsequent offenses, although 
prior offenses were committed before 
adoption thereof. 

Keb.—Liske v. State, 230 N.W, 503, 
119 Neb. 640. 

Pa.—Commonwealth v. Gross, 189 A. 
726, 125 Pa.Super. 373. 

(2) A statute which amends an 
earlier statute and prescribes a 
heavier punishment on a second con¬ 
viction for violations of “this act" 
has been held to comprehend a pri¬ 
or conviction under the earlier stat¬ 
ute.—State V. Andrich, 238 P. 638, 
135 Wash. 609—State v. Buttignonl, 
203 P. 76, 118 Wash. 110. 

(3) The same result Is reached 

with less difficulty where such 
amendatory act provides that “ this 
act^ . . . shall be construed to 

mean and include all . . . pro¬ 

hibition laws of this state."—^Likes 
v. State, 23 P.2d 394, 64 OkLCr. 444. 

98. .Conn.—State v. Sanford, 34 A. 
1045, 67 Conn. 286. 


Iowa.—State v. Bergman, 225 N.W, 
852. 208 Iowa 811—State v. Mad¬ 
ron, 223 N.W, 153, 207 Iowa 552— 
State V. Kuhlman, 220 N.W. 118, 
206 Ibwa 622. 

Ky.—Hardy v. Commonwealth, 6 S. 
W.2d 689, 224 Ky. 640—West v. 
Commonwealth, 289 S.W. 299, 217 
Ky. 255—English v. Common¬ 
wealth, 288. SW. 320, 216 Ky. 608 
—^Walker v. Commonwealth, 232 
S.W. 617, 192 Ky. 257. 

Ordinance increasing penalty for 
second or subsequent convictions 
construed as not applying to convic¬ 
tions prior to passage of such ordi¬ 
nance.—Simmons v. City of Lynch¬ 
burg, 131 S.E. 229, 144 Va. 640— 
Riddick v. City of Newport News, 
127 S.E. 382, 141 Va. 568—Faulkner 
V. Town of South Boston, 127 S.E. 
380, 141 Va. 517. 

99. TJ.S.—U. S. V. Noel, D.C.Ala,, 51 
P,2d 139. 

1. W.Va.—State v. Girod, 145 S.E. 
269, 106 W.Va, 194. 

Occurrence cf prior offense more 

than three years before held imma¬ 
terial.—^People V. Roth, 200 N.W. 
136, 228 Mich. 447. 

!rwo violations three hours apart 
held separate offenses for purpose of 
enhancing penalty.—State v. Fry, 
291 P, 782, 131 Kan. 277, 

2. Wash.—State v, Buttlgnonl, 203 
P. 76, 118 Wash, 110. 

3. Conviction before indictment 
♦'Offense," within statute provid¬ 
ing punishment for second offense, 
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takes place when act is committed, 
regardless of time of conviction, 
where conviction occurs before in¬ 
dictment .for second offense.—State 
V. McCormick, 140 A. 297, 104 N.J. 
Law 288. 

4. U.S.—Smith v. U. S., C.C.A.Or., 
41 F.2d 215, certiorari denied 51 S. 
Ct. 80, 282 U.S. 876, 75 L.Ed. 773— 
Holst V. Owens, C.C.A.Fla., 24 F.2d 
100—Biddle v. Thiele, C.C.A.Kan.. 
11 P.2d 235. 

Ky.—City of Bowling Green v. 
Drake, 244 S.W. 318, 196 Ky. 114— 
Wages V. Commonwealth, 233 S. 
W. 1044, 192 Ky..487. 

Lia.—State v. Sharp, 100 So. 707, 156 
La. 531. 

Va.—Keeney v. Commonwealth, 137 
S.E. 478, 147 Va. 678—Cooper v. 
Commonwealth, 112 S.E. 799, 133 
Va. 654. 

33 C.J. p 799 note 85. 

5. Ohio.—^Bumbaugh v. State, 173 N. 
B. 267, 36 Ohio App. 375. 

e. Wash.—State v. Simpson, 277 P. 
998, 152 Wash. 389. 

7. Tenn.—Tipton v. State, 28 S.W. 
2d 635, 160 Tenn. 664. 

8. U.S.—U. S, V. Noel, D.C.Ala., 51 
F.2d 139—McCarren v. U. S., C.C. 
A.I11., 8 P.2d 113—U. S. ex rel. 
Manchbach v. Moore, D.C.N.Y., 2 
F.2d 988—^Massey v. U. S., C.C,A. 
Ark., 281.F. 293. 

Pla.—State v. Mayo, 101 So. 228, 88 
Pla. 96. 

Idaho.—State v. Holder, 290 P, 387, 
49 Idaho 514, 

Iowa.—State v. Herbert, 231 N.W. 
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ond or subsequent offense.^ Such prior conviction 
should be alleg^ed directly and not by recital,lO and 
with sufficient particularity to advise accused of 
what conviction he must prepare to defend,and 
enable the court to determine whether the statute 
which imposes the greater penalty applies, ^2 by 
duly averring that a prior offense and conviction 


occurred after enactment of such statute.^3 Such 
allegations must give accused clear notice that the 
offense with which he is charged is a second or sub¬ 
sequent offense,and set forth with reasonable 
clearness the former charge and his conviction 
thereon,and in what court it was had and the 


318, 210 Iowa 730—State v. McGee. 
221 N.W. 556, 207 Iowa 334—State 

V. Merkin, 200 N.W. 437, 198 Iowa 
900. 

Ky.—Neal v. Commonwealth, 298 S. 

W. 704, 221, Ky. 239—Alford v. 

Commonwealth, 287 S.W. 937, 216 
Ky. 405. , 

Md.—Maguire v. State, 47 Md. 435. 
’Minn.—State v. Brendeke, 197 N.W. j 
273, 158 Minn. 239. 

Miss.—Millwood v. State, 1 So.2d 582, 
190 Miss. 750, affirmed 6 So.2d 619 
—Brewsaw v. State, 151 So. 475, 
168 Miss. 371. 

Neb;—Osborne v. State, 211 N.W. 179, 
115 Neb. 65. 

Okl.—Johnston v. State, 287 P. 1068, 
46 Okl.Cr. 431—Littlejohn v. State, 
241 P. 210, 32 Okl.Cr. 401. 

Pa.—Commonwealth v. Ciccarelli, 42 
Pa.Dist. & Co. 643, 89 Pittsb.Leg.J. 

• 483. 

Wash.—State v. Buttignoni, 203 P. 

76, 118 Wash. 110. 

33 C.J. p 799 note 87. 

Failure to plead prior convictioiL 
in pxosecntioiL for second offense has 
been held not to preclude considera¬ 
tion of such prosecution and convic- 
•^on as basis for imposing heavier 
punishment as third or fourth of¬ 
fender. 

Cal.—People v. Gonzales, 262 P. 1115, 
88 Cal.App. 245. 

'Ohio.—Cacciola v. State, 172 N.B. 
701, 36 Ohio App. 411, 

9. La.—State v. Gani, 102 So. 319, 
157. La. 235. 

Okl.—Littlejohn v. State, 241 P. 210, 
32 Okl.Cr. 401. 

33 C.J. p 799 note 87. 

10. U.S.—Schooley v. XJ, S., C,C.A. 
Ark., 4 F.2d .767. 

Utah.—State v. Ferguson, 28 P.2d 
175, 83 Utah 337. 

Va.—Cooper v., Commonwealth, 113 
S.B. 863, 134 Va. 545. 

Allegation by prosecuting attorney 
personally or as an affiant, and not 
in his official capacity, held insuffi¬ 
cient.—Martin v. State, 156 S.W.2d 
144, 142 Tex.Cr. 623. 

Allegations held sufficient 
Wash.—State v. Hulet, 292 P. 107, 
159 Wash. 72. 

11. N.H.—State v. Fagan, 14 A. 727, 
64 N.H. 431. 

W.Va.—State v. Moss, 152 S.B. 749, 
108,W.Va. 692. 

12. U.S.—U. S. V. Noel, D.C.Ala., 51 
F.2d 139. 


Minn.—State v. Hoffman, 206 N.W. 

389, 165 Minn. 220. 

Miss.—Brewsaw v. State, 151 So. 475, 
168 Miss, 371. 

W.Va.—State v. Moss, 152 S.B. 749, 
108 W.Va. 692. 

Allegations held sufficient 
Ky.—Grayson v. Commonwealth, 29 
S.W.2d 580, 235 Ky. 10. 

Va.—Langford v. Commonwealth, 
153 S.B. 821, 154 Va. 879. 

W.Va.—State v. Zink, 126 S.B. 561, 
98 W.Va. 338. 

Allegations held insufficient 
Fla.—Hart v. State, 103 So. 633, 89 
Fla. 202—Benson v. State, 101 So. 
231, 88 Fla. 103—State ex rel. 
Lockmiller v. Mayo, 101 So. 228, 
88 Fla. 96. 

Ill.—People V. Hollenbeck, 153 N.B. 
691, 322 Ill. 443. 

Ky.—^Potter v. Commonwealth, 11 S. 

W.2d 696, 226 Ky. 683. 

La.—State r. Wilkerson, 101 So. 252, 
156 La. 881. 

Minn.—State v. Brendeke, 197 N.W. 

273, 158 Minn. 239. 

Mo.—State v. Tracy, 29 S.W. 2d 159, 
325 Mo. 568, 

Neb,—^Myers v. State, 216 N.W. 807, 
116 Neb. 287. 

13. Ky.—^Neal v. Commonwealth, 
298 S.W. 704, 221 Ky. 239—Spencer 
V. Commonwealth, 298 S.W. 389, 

221 Ky. 166—^West v. Common¬ 
wealth, 289 S.W. 299, 217 Ky. 255 
—English V. Commonwealth, 288 
S.W. 320, 216 Ky. 608—Alford v. 
Commonwealth, 287 S.W. 937, 216 
Ky. 405—Blanton v. Common¬ 
wealth, 276 S.W. 533, 210 Ky. 671. 
Indictment need not charge ex¬ 
pressly that first offense was com¬ 
mitted after enactment of statute if 
allegations lead unerringly to that 
conclusion.—^Dunnington v. Common¬ 
wealth, 21 S.W.2d 471, 231 Ky. 327— 
French v. Commonwealth, 300 S.W. 
902, 222 Ky. 385. 

Allegations held sufficient 
Ky.—Dunnington v. Commonwealth, 
21 S.W.2d 471, 231 Ky. 327—French 
V. Commonwealth, 300 S.W. 902, 

222 ky. 385. 

14. U.S.—Furlong v. U. S., C.C.A. 
Neb., 10 F.2d 492—U. S. ex rel. 
Manchbach v. Moore, D.C.N.T., 2 
F.2d 988. 

Iowa.—State v. McGee, 221 N.W. 556, 
207 Iowa 334. 

Allegations held silfflolent 
Fla.—^Adkison v. State, 103 So. 121, 
88 Fla. 359. 


Iowa.—State v. Lambertti, 215 N.W. 
753, 204 Iowa 670. 

Ohio.—Hawkins v. State, 161 N.E. 

284, 27 Ohio App. 297. 

Okl.—Walker v. State, 64 P.2d 940, 
60 Okl.Cr. 320—Rogers v. State, 
244 P. 461, 34 Okl.Cr. 15. 

W.Va.—State v. Zink, 126 S.B. 561. 
98 W.Va. 338. 

Allegations held insufficient 
Ill.—People V. Gardner, 237 HhApp. 
211 . 

15. U.S.—Furlong v. U. S., C.C.A. 
Neb.. 10 F.2d 492—U. S. ex rel. 
Mauchbach v. Moore, D.C.N.T., 2 
F.2d 988. 

Iowa.—State v. Lambertti, 215 N.W. 
752, 204 Iowa 670. 

Ky.—^Pruett v. Commonwealth, 9 S. 

W.2d 984, 225 Ky. 665. 

Miss.—^Brewsaw v. State, 151 So. 475, 
168 Miss. 371. 

N.H.—State v. Pagan, 14 A. 727, 64 
N.H. 431. 

Ohio.—City of Columbus v. Carson. 

155 N.B. 498, 23 Ohio App. 299. 
Facts showing lawful conviction 
It is essential that the prior con¬ 
viction shall be sufficiently shown 
to have been a lawful conviction by 
means of appropriate allegations 
setting up sufficient facts to show 
such lawful prior conviction.—^Ex 
parte Reed, 135 So. 302, 101 Fla. 800. 
Allegations held sufficient 
(1) Generally. 

U.S.—U. S. ex rel. Derencz v. Mar¬ 
tin, C.C.A.Md., 36 P.2d 944, certlo- 
I rari denied 60 S.Ct 249, 281 U.S. 
786, 74 L.Bd. 1151—Chapman v. 

U. S., C.C.A.Ind., 9 P.2d 790—Palm¬ 
er V. U. S., C.CA..Ky., 6 F.2d 145. 

Cal.—^People v. Lamanuzzi, 268 P. 

1082, 92 Cal.App. 775. 

Ky.—^Fox V. Commonwealth, 43 S.W. 
2d 62, 240 Ky. 811—Grayson v. 
Commonwealth, 29 S.W.2d 580, 235 
Ky. 10—Spencer v. Commonwealth. 
298 S.W. 389, 221 Ky. 166. 

Minn.—State v. Oswald, 210 N.W. 
65, 168 Minn. 329. 

Mo.—State v. Hammer, App., 63 S. 
W.2d 181, transferred, see 61 S. 
W.2d 965, 333 Mo. 40, transferred, 
see, App., 66 S.W.2d 415—State v. 
Batchelor, App., 32 S.W.2d 129. 
Okl.—Gerdner v. State, 262 P. 1077, 
39 Okl.Cr. 68—^Rogers v. State, 244 
P. 461, 34 Okl.Cr. 15—Littlejohn 

V. State, 241 P. 210, 32 Okl.Cr. 
401. 

Va.—^Langford v. Commonwealth, 
153 S.E. 321, 164 Va. 879—Keeney 
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term or date of conviction.^^ jt is not necessarj% 
however, to allege previous convictions with the 
same particularity as though accused were being 
charged originally with the commission of such 
offense.^'^ 

Where it is a statutory element, it must be al¬ 
leged that the offense was committed after a prior 
conviction,and that sentence was imposed on the 
prior conviction.l-8 While it has been held that 
correct practice requires an allegation that the pri¬ 
or judgment is still in force and effect,20 it has also 
been held that it is not necessary to allege that no 
proceedings had been had to set the conviction 
aside.2i In the absence of a statute otherwise pro¬ 
viding,22 where the prior conviction is not germane 
to the offense charged or to the punishment inflict¬ 
ed therefor, the indictment should not allege such 
prior conviction.23 It has been held proper to first 
charge accused with the present offense, and by ad¬ 
ditional count charge him with the present offense 
as a second offender.24 

The insufficiency of an allegation of a prior of¬ 


fense does not vitiate the indictment as to the main 

offense.25 

Plea of guilty. A plea of guilty of the crime 
charged, where the indictment or information charg¬ 
es a prior conviction, confesses the previous con¬ 
viction. 2 6 

(4) Evidence of Prior Conviction 

(a) In general 

(b) Presumptions and burden of proof 

(c) Admissibility 

(d) Weight and sufficiency 

(a) In General 

Jn order to justify the Imposition of the increased 
penalty for a second or subsequent offense, the prior 
conviction and the Identity of the accused as the person 
convicted must be properly proved. 

Under statutes imposing a higher penalty or pun¬ 
ishment for second or subsequent offenses than 
for a first offense, in order to justify the impo¬ 
sition of the increased penalty or punishment, it 
is necessary that there shall be proper proof of the 


V. Commonwealth, 137 S.E. 478, 
147 Va. 678, 

Wash.—State v, Costello. 297 P. 790. 
161 Wash. 674—State v. Hulet, 292 
P. 107, 159 Wash. 72—State v. Bur¬ 
nett, 258 P. 484, 144 Wash. 698— 
State V. Gilfilen, 214 P. 831, 124 
Wash. 434. 

W.Va.—State v. Rlgrsby, 20 S.E. 2d 
906, 124 W.Va. 344—State v. Zink, 
126 S.E. 561, 98 W.Va. 338—State 
V. Bevins, 118 S.E. 342, 94 W.Va. 
344. 

(2) Although not stating particu¬ 
lar statutory provision for which 
accused was formerly convicted,— 
State V. Hawkins, 16 P-2d 713, 81 
Utah 16—State v. Durfee, 290 P, 962, 
77 Utah 1. 

(3) Indictment charging specific 
offenses in separate counts, followed 
hy separate paragrraph alleging pre¬ 
vious conviction.—^Becker v. U. S., 
C.C.A.Pa., 36 F.2d 472, certiorari de¬ 
nied 60 S.Ct. 246, 281 U.S. 731, 74 
L.Ed. 1147, 

Allegations held insaffleient 

(1) Generally. 

Cal.—People v. Rose, 219 P. 1043, 
63 Cal.App. 762, 

Kan.—S*ate v. "Wharton, 295 P. 656, 
132 Kan. 409. 

La.—State v. Wilkerson, 101 So. 252, 
166 La. 881. 

Minn.—State v. Brendeke, 197 H.W 
273, 158 Minn, 239. 

(2) Allegation of plea of guilty 
to prior indictment.—U. S. v. Stod- 
dart, D.C.Pa., 11 F.2d 827—Schooley 
V. U. S., C.C.A.Ark.. 4 P.2d 767. 

(3) Averment that accused had 
been convicted of an offense of like 


character as that with which he was 
charged.—^Waltrip v. State, 114 S.W. 
2d 555, 134 Tex.Cr. 202. 

(4) Allegation merely charging 
previous conviction for possessing 
alcoholic liquors without charging 
such possession was unlawful, not¬ 
withstanding statute making posses¬ 
sion prima facie unlawful.—Joiner 

V. State, 109 So. 807, 92 Fla, 711. 

(6) To charge two prior convic¬ 
tions.—Biddle V. Thiele, C.C.A,Kan., 
11 F.2d 235. 

16. Miss.—Brewsaw v. State, 151 
So. 475, 168 Miss. 371. 

N.H.—State v. Fagan, 14 A. 727, 
64 N.H. 431. 

Ohio.—City of Columhus v. Carson, 
165 N.E. 498, 23 Ohio App. 299. 
Utah.—State v. Ferguson, 28 P.2d 
175, 83 Utah 357. 

Expiress allegation as to court in 
which prior conviction was had held 
unnecessary.—Moseley v. U. S., C. 
C.A.Tenn., 4 P.2d 381, certiorari de¬ 
nied Mosely v. U. S., 45 S.Ct. 510, 268 
U.S. 690, 69 L.Ed. 1159. 

Allegations held snffleient 
U.S.—Moseley v. U. S., C.C.A.Tenn., 
4 F.2d 381, certiorari denied Mose¬ 
ly V. U, S., 45 S.Ct. 510, 268 U.S. 
690, 69 L.Ed. 1159. 

Allegations held insufficient 
U.S.—Schooley v. U. S., U.C.A.Ark., 
4 F.2d 767. 

17. Tex.—Waltrip v. State, 114 S.W. 
2d 555, 134 Tex.Cr. 202. 

Technical perfection not required 

W. Va.—State v. Moss, 152 S.E. 749, 
108 W.Va. 692. 
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ISTelther prior indictment nor whole 
record need be set forth.—Chapman 
V. U. S., C.C.A.Ind., 9 F.2d 790. 

Pact that prior offense was com¬ 
mitted against peace and dignity of 
state need not be alleged.—State v. 
Moss, 152 S.E. 749, 108 W.Va. 692. 

18. Allegations held suffl'^ient 
U.S.—Palmer v. U. S., C.C.A.Ky., 6 

P.2d 146. 

Ky.—Grayson v. Commonwealth, 29 
S.W.2d 680, 235 Ky. 10. 

19. U.S.—U. S. ex rel. Manchbach v. 
Moore, D.C.N.T., 2 P.2d 988. 

20. Ky.—Grayson v. Commonwealth. 
29 S.W.2d 680, 235 Ky. 10. 

21. U.S.—Furlong v. U. S„ C.C.A. 
Neb., 10 P.2d 492. 

22. Wash.—State v. Wengren, 286 
P. 102, 156 Wash. 153—State v. 
Thompson, 283 P. 182, 154 Wash. 
663—State v, Brames, 282 P. 48. 
154 Wash. 304—State v. S+aefc, 277 
P. 856, 152 Wash. 284, adhered to 
280 P, 930, 152 Wash. 284. 

23. Va.—McCallister v. Common¬ 
wealth, 161 S.E. 67, 157 Va. 844 
—Jennings v. Commonwealth, 166 
S.E. 394. 166 Va. 1075. 

Pleading a nullity 
Attempted pleading of former con¬ 
viction, unauthorized by statutes, 
amounted to nullity.—State v. Berg¬ 
man, 226 N.W. 862. 208 Iowa 811. 

24. U.S.—McCarren v. U. S., C.C.A. 
Ill., 8 F.2d 113. 

26. Ky.—^Blanton v. Commonwealth, 
276 S.W. 533, 210 Ky. 571. . 

26. Conn.—State v. Miglin* 125 A.. 
250, 101 Conn. 8. 
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prior conviction,27 and of tlie identity of accused as 
the person previously convicted.28 

(b) Presumptions and Burden of Proof 

The burden Is on the state, aided by proper pre¬ 
sumptions, to prove all facts warranting the Imposi¬ 
tion of a higher penalty because cf a prior conviction. 

In all criminal prosecutions for violations of the 
liquor laws, when the state desires to inflict a more 
severe penalty because of accused's prior conviction, 
the burden is on the state to prove all facts neces¬ 
sary to bring the case within the statute authoriz¬ 
ing such penalty to be imposed,29 unless such facts 
are conceded or admitted by accused or his coun- 
sel.29 Thus the state has the burden of proving 
the prior conviction of accused^i and his identity 
as the person previously convicted.22 It has been 
held that a presumption of identity of person arises 
from identity of name.23 Where the prior convic¬ 
tion was had in a court of inferior or limited ju¬ 
risdiction, there is no presumption that such court 
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had jurisdiction,^^ and the state has the burden of 
proving all necessary jurisdictional facts.25 Com¬ 
pliance with procedural matters in the rendering of 
judgment will, however, be presumed.26 

After the prosecution has shown a prior convic¬ 
tion, the burden is on accused to prove any matters 
of defense,37 such as any change or modification 
in the judgment.2 8 

(c) Admissibility 

Competent evidence of all facts necessary to bring 
the case within the statute authorizing rn Increased 
penalty because of a prior conviction is admissible. 

When the state relies on a prior conviction of 
accused to impose a more severe punishment, com¬ 
petent evidence of all facts necessary to bring the 
case within the statute authorizing such penalty to 
be imposed is admissible.39 In such cases, the rule 
excluding evidence of a different, independent crime 
is inapplicable,^® and evidence of such prior con¬ 
viction or convictions^ 1 and evidence of the identi- 
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27. U.S.—Massey v. IT. S., C.C.A. 
Ark., 281 P. 293. 

Pla.—State v. Mayo, 101 So. 228, 88 
Fla. 96. 

Idaho.—State v. Holder. 290 P. 387, 
49 Idaho 514. 

Ill.—People V. Jabine, 154 N.B. 430, 
324 Ill. 55. 

Iowa,—State v. McGee, 221 N.W. 566, 
207 Iowa 334, 

Md.—Maguire v. State, 47 Md. 485. 
Neb.—O.^borne v. State, 211 N.W. 
179, 115 Neb. 65. 

N.C.—State v. Barnhardt, 140 S.E. 
435, 194 N.C. 622. 

Okl.—Johnston v. State, 287 P. 1068, 
46 Okl.Cr. 431. 

Wash.—State v. Buttlgnoni, 203 P. 

76, 118 Wash. 110. 

33 C.J. p 799 note 88. 

28. Pla.—Coulson v. State, 149 So. 
522, 110 Pla. 281—State v. Mayo, 
101 So. 228, 88 Pla. 96. 

33 'C.J. p 800 note 89. 

29. U.S.—HefCerman v. U. S., C.C.A. 
Pa., 60 P,2d 554—Dick v. U. S., 
C.C.A.MO., 40 F.2d 609, 70 A.L.R. 
90. 

Utah.—State v. Bruno, 256 P. 109, 69 
Utah 444. 

Offense committed after statute be¬ 
came effective 

Ky.—Scott V. Commonwealth, 298 S. 
W. 378, 221 Ky. 184—Yarbrough 

V. Commonwealth, 292 S.W. 806, 
219 Ky. 319—Morris v. Common¬ 
wealth, 292 S.W. 605, 218 Ky. 839— 
Blevins v. Commonwealth, 286 S. 

W. 1060, 216 Ky. 755—Blevins v. 
Commonwealth, 286 S.W. 1059, 215 
Ky. 769. 

30. U.S.—Dick V. U. S., C.C.A.MO.. 
40 P.2d 609, 70 A.L.R. 90. 


31. U.S.—Powell V. U. S., C.C.A. 
Wash., 35 F.2d 941. 

Ky.—Scott V. Commonwealth, 298 S. 

W. 378, 221 Ky. 184. 

Me.—State v. Beaudoin, 158 A. 863, 
131 Me. 31, 85 A.L.R. 1101. 

Tenn.—Tipton v. State, 28 S.W.2d 
635, 160 Tenn. 664. 

Utah.—State v. Florence, 8 P.2d 621, 
79 Utah 200—State v. Bruno, 256 
P. 109, 69 Utah 444. 

Va.—Thurpin v. Commonwealth, 137 
S.E. 528, 147 Va. 709. 

32. U.S.—HefCerman v. U. S., C.C.A. 
Pa., 60 F.2d 554—Murby v. U. S., 
C.C.A.R.I., 2 P.2d 56. 

Pla.—Coulson v. State, 149 So. 522, 
110 Fla. 281. 

Me.—State v. Beaudoin, 158 A. 863, 
131 Me. 81, 85 A.L.R. 1101. 

Utah.—State v. Bruno, 256 P. 109, 
69 Utah 444. 

33- D.C.—Jacobs v. U. S., 24 P.2d 
890, 58 App.D.C. 62. 

Ky.—Belcher v. Commonwealth, 287 
S.W. 550, 216 Ky. 126. 

Sufficiency of identity of names to 
establish identity see infra sub¬ 
division b (4) (d) of this section. 

34. Utah.—State v. Florence, 8 P. 
2d 621, 79 Utah 200. 

35. Utah.—State v. Florence, su¬ 
pra. 

Official character of justice of the 
peace before whom prior conviction 
was had need not be shown.—State 
V. Parker, 281 P. 872, 129 Kan. 175 
—State V. Sweezer, 212 P. 661, 112 
Kan. 818. 

36. Plea of guilty presumed made 
in open court in compliance with 
itatutory requirement.—Pennington 
7. Commonwealth, 21 S.W.2d 808, 231 
Ky. 494. 


37. Ky.—^Albritten v. Common¬ 
wealth, 11 S.W.2d 959, 226 Ky. 802. 

38. Ky.—Albritten v. Common¬ 
wealth, supra. 

39. U.S.—HefCerman v. U. S., aC.A. 
Pa., 50 P.2d 554. 

Evldezioe of prior offenses not 
within the statute authorizing an in¬ 
creased penalty is inadmissible. 
U.S.—Sapp V. U. S.. C.C.A.Neb., 35 F. 
2d 580. 

Ill.—People V. Rukavina, 170 N.E. 
240, 338 Ill. 128. 

Iowa.—State v. Bergman, 225 N.W. 
852, 208 Iowa 811—S+ate v. Mad¬ 
sen, 223 N.W. 163, 207 Iowa 552. 
Vsu—McCallister v. Commonwealth, 
161 S.E, 67, 157 Va. 844—Keeney 

V. Commonwealth, 137 S.E. 478, 
147 Va. 678. 

40. Mich.—People v. Gross, 203 N. 

W. 634, 230 Mich. 653—People v. 
Roth, 200 N.W. 136, 228 Mich. 447. 

Admissibility of evidence of other 
offenses generally see Criminal 
Law §§ 682-691. 

41. U.S.—Jeznis v. U. S., C.C.A.Pa., 
63 P.2d 631, certiorari denied 53 
S.Ct. 797, 289 U.S. 763, 77 L.Ed. 
1506—Powell V. U. S., C.C.A.Wash.. 
35 P.2d 941. 

Cal.—People v. Lamanuzzi, 268 P. 

1082, 92 Cal.App. 775. 

Pla.—^Ballard v. State, 112 So. 47, 
93 Pla. 516. 

Ky.—^Beshears v. Commonwealth, 39 
S.W.2d 995, 239 Kv. 554. 

Mich.—^People v. Gross, 203 N.W. 

- 634, 230 Mich. 663—People v. Roth, 
200 N.W. 136, 228 Mich. 447. 

Tex.—^Harbert v. State, 124 S.W.2d 
1006, 136 Tex.Cr. 301. 

Wash.—State v. Wengren, 286 P. 
102, 156 Wash. 153—State v. Mag- 
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ty of accused^2 admissible for the purpose of fix- absence of fraud, no extrinsic evidence is admissi- 

ing the measure of punishment.^3 ble to alter or vary the import of the record of pri¬ 

or conviction.^O However, evidence is admissible 
The final judgment or record of conviction in the show that the prior offense was not committed on 
prior proceedings is, accordingly, admissible,^ and the date fixed by the warrant or pleadings in the 
the introduction of other parts of the record has prior proceedings.^^ 
been held not impropen-^s Indeed, it has been held 

that the record itself, if available, is the only com- order to render a judgment of a court of lim- 

petent evidence of the fact of prior conviction.-^ 6 ited jurisdiction admissible, the record must be suf- 

However, such evidence has been held not the only ficiently complete to show that the court had ju- 

competent evidence of prior convictions,^*^ and for- risdiction of the subject matter and the parties.®^ 

mer convictions may be shown by accused's admis¬ 
sion.-*^ Such admission has been held not to ren- (d) Weight and Sufficiency 

der the record of conviction inadmissible.49 In the aii facts irecessary to warrant the Imposition of an 


nusson, 223 P. 325, 128 Wash. 541, 
affirmed 226 P. 1119, 130 Wash. 
706. 

Time of proof 

(1) Under some statutes, such evi¬ 
dence Is admissible only after con¬ 
viction.—Schroeder v. State, 84 So. 
309. 17 Ala.App. 246. 

(2) Under other statutes, such 
evidence is admissible only before 
verdict.—State v. Spaulding*, 17 A. 
844. 61 Vt 606. " 

Bridenoe of former conviction tin¬ 
der different name is admissible 
when proof of accused's identity is 
clear.—Wilkins v. State, 78 So. 623. 
75 Fla. 483. 

Beading- indictment charging- pxi- 
or conviction held not error.—^Mas¬ 
sey V. U. S., CC.A.Ark.. 281 P. 293. 

Where prior conviction was im¬ 
properly pleaded, evidence thereof 
was inadmissible. 

Ky.—West v. Commonwealth, 289 S. 

W. 299, 217 Ky. 255. 

La.—State v. Nejln, 74 So. 103, 140 
La. 793. 

Utah.—State v. Ferguson, 28 P,2d 
175, 83 Utah 357. 

42. U.S.—^Hefferman v. U. S., C,C.A. 
Pa., 60 F.2d 654—Murby v. U. S., 

C.C.A.R.I., 2 F.2d 66. 

Wash.—State v. Aplin, 235 P. 9, 134 
Wash. 166. 

Evidence as to defendant’s use of 
alias held proper.—Kubik v. U. S., 
aC.A.Neb., 53 P.2d 763. 

43. Va.—Campbell v. Common¬ 
wealth, 11 S.E.2d 577, 176 Va. 664. 

44. U.S.—Brown v. U. S., C.C.A.Or., 
43 P.2d 906—Powell v. U. S.,^C.C.A. 
Wash., 36 F.2d 941—Harris v. U. 
S., C.€.A.Tenn., 10 F.2d 358. 

D.C.—Jacobs V. U. S.. 24 F.2d 890, 58 
App.D.C. 62. 

ni.—People V. Parks, 161 N.B. 663, 
321 Ill. 143. 

Iowa.—State v. McGree, 221 N.W. 566, 
207 Iowa 334—State v. Lamberttl, 
215 N.W. 762, 204 Iowa 670. 

Kan.—State v. Jones, 75 P.2d ‘230, 
147 Kan. 8. 

Ky.—^Beshears V. Commonwealth, 39 
S.W.2d 995, 239 Ky. 554. - 


Utah.—State v. Starves, 253 P. 204, 
69 Utah 181. 

Va.—^Langford v. Commonwealth, 153 
S.E. 821, 154 Va. 879—Keeney v. 
Commonwealth, 137 S.E. 478, 147 
Va. 678—^Kelley v. Commonwealth, 
126 S.E. 437, 140 Va. 622. 

Wash.—State v. Vennum, 272 P. 62, 
149 Wash. 670. 

Alleged judgment containing no 
adjudication of accused's guilt held 
inadmissible.—Timmons v. State, 119 
So. 393, 97 Fla. 23. 

Judgment on which appeal was 
pending, and which had been sus-, 
pended pending appeal, was inad-! 
missible.—^McAlestar v. State, 180 P.' 
718, 16 Okl.Cr. 70. 

45. U.S.—Harris v. U. S., C-C-A. 

Tenn., 10 P.2d 358. 

Ky.—Pennington v. Commonwealth, 
21 S.W.2d 808, 231 Ky. 494—Thack-j 
er V. Commonwealth, 16 S.W.2d 
448, 228 Ky. 819, certiorari denied 
50 S.Ct. 31, 280 U.S. 578, 74 L.Ed. 
629. 

Utah.—State v. Starves, 253 P. 204, 
69 Utah 181. 

Va.—^Kelley v. Commonwealth, 125 S. 

E. 437, 140 Va. 522. 

Wash.—State v. Cresto, 227 P. 856, 
130 Wash. 436. 

Docket or entries thereon held ad¬ 
missible 

Fla.—Ballard v. State, 112 So. 47, 93 
Fla. 516. 

Ky.—^Albritten v. Commonwealth, 11 
S.W.2d 959, 226 Ky. 802. 

Me.—State v. O'Connell, 14 A. 291— 
State V. Robbins, 13 A. 684—State 
V. Lashus, 11 A, 180, 79 Me. 504 
—State V. Neagle, 66 Me. 468. 
Ohio.—Booker v. State, 169 N.E. 688, 
33 Ohio App. 338. 

Wash.—State v. Kingsbury, 266 P. 
174, 147 Wash. 426. 

Xnformatioxi or indictment h^d ad¬ 
missible 

U.S.—Kubik V. U. S., C.aA.Neb.. 63 

F. 2d 763. 

Evideffoe la. prior case held inad¬ 
missible 

Ky.—^Johnson v. Commonwealth, 272 
S.W. 428, 209 Ky. 181. 
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46. Ill.—^People v. Maas, 154 Ill. 
App. 11. 

Ky.—^Vinson v. Commonwealth, 293 
S.W. 984, 219 Ky. 482. 

Record of prior trial and conviction 
111.—Kelley v. Commonwealth, 125 
S.E. 437, 140 Va. 622. 

47. U.S.—Murby v. XT. S., C.C.A.R.I.. 
2 P.2d 66. 

Fla.—^Adkison v. State, 103 So. 121. 
88 Ffa. 369. ‘ 

Evidence by clerk that he made 
docket from papers in case held 
admissible.—^Booker v. State, 169 N. 
E. 688, 33 Ohio App. 338. 

48. Fla.—^Adkison v. State, 103 So. 
121, 88 Fla. 359. 

Wis.—Bombinski v. State, 197 N. 

W. 715,483 Wis. 851. 

Plea of guilty 

A question as to whether accused 
had pleaded guilty to having violat¬ 
ed the prohibition law at the par¬ 
ticular place was erroneous as not 
adding the element that such plea 
must be confined not only to the 
place, but also to the time, charged 
in the complaint and fixed by the 
testimony of the state's witnesses.— 
Schroeder v. State, 84 So. 309, 17 
Ala.App. 246. 

49. Wash.—State v. Vennum, 272 P. 
62, 149 Wash. 670. 

50. U.S.—Taylor v. U. S.. C.C.A.Md.. 
66 P.2d 58, reversed on other 
grounds 62 S.Ct. 466, 286 U.S. 1, 
76 L.Ed. 951, followed in, C.C.A., 
Letman v. U. S., 58 P.2d 1082. 

Va.—^Kelley v. Commonwealth, 125 
S.E. 437, 140 Va. 622. 

Proof that plea of sruilty -was due 
to ignorance was held properly ex¬ 
cluded.—State V. Starves, 253 P. 204, 
69 Utah 181. 

51. Ky.—^Allen v. Commonwealth, 
276 S.W. 807, 210 Ky. 329. 

52. Ill.—People v. Jabine, 164 N.E. 
430, 324 Ill. 55. 

Neb.—Frey v. State, 191 N.W, 693, 
109 Neb. 483. 
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§ 380 


Increased penalty because of a prior conviction must 
be proved by legally sufficient evidence, and, it has been 
held, must be established beyond a reasonable doubt. 

When the state relies on a prior conviction of ac¬ 
cused to impose a more severe punishment, all facts 
necessary to bring the case within the statute au¬ 
thorizing such penalty to be imposed must be estab¬ 
lished by the required legal evidence.®^ Thus the 
former conviction^^ and the identity of accused as 
the person formerly convicted®^ must be established 


beyond a reasonable doubt. The record of prior 
conviction, or a duly certified copy thereof, has been 
hdd, sometimes by virtue of statutory provisions, 
sufficient,and, while it has been held that identity 
of names is sufficient to establish the identity of 
accused as the person formerly convicted,57 in the 
absence of evidence to the contrary,^^ other author¬ 
ities have held that the state must prove the identity 
of accused and the person previously convicted by 
evidence other than the identity of names.^^ When 


53. Evidence held sufficient to show 
jurisdiction of court in which prior 
conviction was had.—State v. Haw¬ 
kins. 16 P.2d 713, 81 Utah 16. 

Evidence held insufficient to prove 
that prior offense was committed 
after the statute authorizing the en¬ 
hanced penalty became effective.— 
Morris- v. Commonwealth, 292 S.W. 
505. 218 Ky. 839—Blevins v. Com¬ 
monwealth, 286 S.W. 1059, 215 Ky. 
769. 

54. Me.—State v. Beaudoin, 158 A. 
863, 131 Me. 31, 85 A.L.R. 1101. 

Utah.—State v. Bruno, 256 P. 109, 
69 Utah 444. 

Evidence held sufficient 

U.S.—Seals v. U. S., C.C.A.La., 64 
F.2d 778, certiorari denied 54 S. 
Ct. 74, 290 U.S. 659, 78 L.Ed. 570 
—Taylor v. U. S., C.C.A.Md., 55 
F.2d 58, reversed on other grounds 
52 S.Ct. 466, 286 U.S. 1. 76 L.Ed. 
951, followed In, C.C.A., Letman v. 

U. S., 58 F.2d 1082—Sapp v. U. S., 
C.C.A.Neb., 35 F.2d 580—Chorak v. 

U. S., C.C.A.Wash., 15 F.2d 945— 
Klein v. U. S„ C.C.A.R.I., 14 F.2d 
35. 

Colo.—^Dively v. People, 220 P. 991, 
74 Colo. 268. 

Ill.—People v. McCurrie, 169 N.B. 
214, 337 Ill. 290. 

Iowa.—State v. Erickson, 282 N.W. 
728, 225 Iowa 1261—State v. Rob¬ 
erts, 268 N.W. 27, 222 Iowa 117. 
Kan.—State v. Jones, 75 P.2d 230, 
147 Kan. 8—State v. Chandler, 66 
P.2d 657, 145 Kan. 323—State v. 
Pore, 55 P.2d 348, 143 Kan. 344— 
State V. Toung, 3 P.2d 653, 133 
Kan. 796—State v. Vedder, 287 P. 
231, 130 Kan. 532—State v. Win¬ 
ters, 260 P. 617, 124 Kan. 479— 
State V. Diehl, 240 P. 844. 119 Kan. 
656—State v. Evans, 236 P. 808, 
118 Kan. 616—State v. Palmer, 224 
P. 898, 115 Kan. 872—State v. 

Sweezer, 212 P. 661, 112 Kan. 818. 
Ky.—Cundiff v. Commonwealth, 42 S. 
W.2d 695, 240 Ky. 449—English v. 
Commonwealth, 300 S.W. 596, 222 
Ky. 218—Helm v. Commonwealth, 
266 S.W. 869, 206 Ky. 103—Green 

V. Commonwealth, 204 S.W. 82, 181 
Ky. 253. 

Mo.—State v. Chambers, App., 286 
S.W. 744. 

Neb.—^Nelson v. State, 226 N.W, 488i 
118 Neb. 812. 


N.D.—State v. Chambers, 280 N.W. 
196, 68 N.D. 410, appeal dismissed 
Chambers v. State of North Da¬ 
kota, 59 S.Ct. 588, 306 U.S. 666, S3 
L.Ed. 1061—State v. Severin, 228 
N.W. 199, 58 N.D. 792. 

Okl.—Sherwood v. State. 30 P.2d 197. 
55 Okl.Cr. 285—Dale v. State, 18 P. 
2d 549, 64 Okl.Cr. 258—Griffin v. 
State. 15 P.2d 1092, 54 Okl.Cr. 160 
—Bates V. State, 10 P.2d 732. 53 
Okl.Cr. 274—Grider v. State, 7 P.2d 
170, 53 Okl.Cr. 68—Agee v. State, 

4 P.2d 132, 52 Okl.Cr. 248—Smiley 

V. State. 1 P.2d 829, 51 Okl.Cr. 
364—Fennell v. State. 287 P. 1065, 
46 Okl.Cr. 429—Teague v. State, 
286 P. 351, 47 Okl.Cr. 1—Gerdner v. 
State, 262 P. 1077, 39 Okl.Cr. 68 
—^Brown v. State, 230 P. 292, 28 
Okl.Cr. 262. 

Utah.—State v. Aime, 220 P. 704, 62 
Utah 476, 32 A.L.R. 375. 

Va.—Carter v. City of Newport 
News, 167 S.B. 370, 159 Va. 876— 
Gauss V. Commonwealth, 126 S.E. 1, 
141 Va. 440—Cooper v. Common¬ 
wealth, 113 S.E. 863, 134 Va, 545 
—Cooper V. Commonwealth, 112 S. 
E. 799. 133 Va. 654. 

Wash.—State v. Tubbs, 246 P. 932, 
139 Wash. 338. 

W.Va.—State v. Moss, 152 S.E. 749, 
108 W.Va. 692—State v. Girod, 145 
S.E. 269, 106 W.Va. 194. 

Wis.—Bombinski v. State, 197 N.W. 
715, 183 Wis. 361. 

Evidence held insufficient 
Fla.—Timmons v. State, 119 So. 393, 
97 Fla. 23. 

Kan.—State v. Wharton, 296 P. 656, 
132 Kan. 409. 

Ky.—Terry v. Commonwealth, 11 S. 

W. 2d 1000, 227 Ky. 61—Spencer v. 
Commonwealth, 298 S.W. 389, 221 
Ky. 166—McKiney v. Common¬ 
wealth, 261 S.W. 276, 202 Ky. 757. 

Miss.—Williams v. State, 87 So. 672, 
125 Miss. 347. 

Okl.—Martin v. State, 234 P. 795, 30 
Okl.Cr. 49—Long v. State, 192 P. 
427, 17 Okl.Cr, 672—McAlester v. 
State, 180 P. 718, 16 OkLCr. 70, 
Utah.—State v. Flint, 269 P. 476, 
72 Utah 167—State v. Sutter, 266 
P. 265, 71 Utah 342. 

Va.—Thurpin v. Commonwealth, 137 
S.E. 628, 147 Va: 709—Mansfield 
V. Commonwealth, 135 S.E, 700, 146 
Va 279. 


55. Wash.—State v. Aplin, 235 P. 

9, 134 Wash. 166. 

Evidence held sufficient 
D.C.—Jacobs V. U. S., 24 F.2d 890, 
58 App.D.C. 62. 

Ky.—Davis v. Commonwealth, 20 S. 

W.2d 731, 230 Ky. 732. 

Wash.—State v. Aplin, 235 P. 9, 134 
Wash. 166. 

Evidence held insufficient 
Iowa,—State v. Parsons, 220 N.W. 
328, 206 Iowa 390. 

56. U.S.—Klein v. U. S., C.C.A.R.L. 
14 P.2d 35. 

Tenn.—Tipton v. State, 28 S.W.2d 
635, 160 Tenn. 664. 

Utah.—State v. Bruno, 256 P. 109, 
69 Utah 444. 

Va.—Cooper v. Commonwealth. 112 
S.E. 799, 133 Va. 654. 

Wash.—State v. Dale, 197 P. 645, 115 
Wash. 466. 

Regardless of accused’s plea, 
whether guilty, not guilty, or nolo 
contendere, record of conviction and 
sentence is sufficient.—State v. Moss, 
152 S.E. 749, 108 W.Va. 692. 

Record must show on face every 
essential thing law requires to meet 
definition of prior conviction.—Keen¬ 
ey V. Commonwealth, 137 S.E. 478, 
147 Va. 678—^Kelley v. Common¬ 
wealth, 126 S.E. 437, 140 Va. 522. 

Testimony tending* to impeach 
judgment held insufficient to dis¬ 
prove recitals contained therein.— 
Marco v. U, S., C.C.A.Cal., 26 F.2d 
316, certiorari denied 49 S.Ct 19, 278 

U. S. 613, 73 L.Ed. 637. 

57. Ky.—^Davis v. Commonwealth, 
20 S.W.2d 731, 230 Ky. 732. 

Okl,—Piles V. State, 182 P. 911, 16 
Okl.Cr. 363. 

Identity of names as creating pre¬ 
sumption of identity see supra 
subdivision b (4) (b) of this sec¬ 
tion. 

58. D.C.—Jacobs V. U. S., 24 F.2d 
890, 58 App.D.C. 62. 

59. Iowa.—State v. Lambertti, 215 
N.W. 752, 204 Iowa 670. 

Me.—State v. Beaudoin, 158 A. 863, 
131 Me. 31, 85 A.L.R. 1101. 

Other proof 

Proof of prior convictions, in same 
court, of accused of same unusual 
name, for same offenses, in same 
building, held sufficient—^Hefferman 

V. U. S.. C.C.A.Pa., 60 P,2d 654. 
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§ 381 

the prior conviction was had in a court of inferior 
or limited jurisdiction, all necessary jurisdictional 
facts must appear from the record of such court.^0 
Although some memorial of the judgment of prior 
conviction is required,®! it is not essential that it 
be a separate document, or recorded or entered as 
such.®^ 

§ 381. Costs 

Under statutes so providing, the costs of the prose¬ 
cution may be assessed against the accused on his con- 
v.ction, Or against the prosecutor on an acquittal. 

Under statutes so providing, the costs of the pros¬ 
ecution may be assessed against accused on his con- 
viction,®^ or they may be assessed against the prose¬ 
cutor on an acquittal.®^ 

§ 382. Requiring Security from Person Con¬ 
victed 

Under statutes so providing, the court is authorized 
to require a person convicted of a violation of the liq¬ 
uor laws to give bond for his good behavior. 

Under statutes so providing, the court is author¬ 
ized to require a person convicted of a violation of 
the liquor laws to give bond for his good behavior,®® 
and in default thereof the convict must be commit¬ 
ted to jail for the period prescribed by the statute.®® 
The authority to require such bond,®^ or to impose 
conditions therein,®® is limited to that conferred by 
such statutes. It has been held that a good behavior 
bond may be executed on any day subsequent to the 
day of conviction, if within the period for which 
accused is to be committed for want of such bond,®® 
and that, on execution of the bond, one committed 
to prison, in default -thereof, may obtain his re¬ 
lease.*^® 


48 C.J.S. 

In construing such statutes, effect will be given, 
wherever possible, to the intention and purpose of 
the legislature.^! Thus, in order to carry out the 
evident purpose of the legislature, a statute not ex¬ 
pressly requiring sureties has been construed as re¬ 
quiring one or more sureties on the bond.'^^ ^ 
judgment reversing a judgment finding accused 
guilty has the effect of vacating the bond.*^® 

Amount of bond. Under a statute authorizing 
the amount of a good behavior bond to be fixed in 
a reasonable sum, it has been held that the sum 
fixed should not exceed the maximum amount re¬ 
quired by law for an appeal with supersedeas from 
a conviction.74 

Proceedings to enforce. It has been held that an 
action on a bond given to secure the good behavior 
of a person convicted of a liquor offense is civil in 
nature,^® and governed by rules of procedure and 
practice applicable to any other civil case.^® In 
such action, in the absence of a statute making the 
judgment in the criminal prosecution conclusive 
against the surety, it has been held that the surety 
may raise an issue as to the innocence or g^ilt of 
the principal,77 

§ 383. Lien or Distress for Fine and Costs 

Under some statutes, a Hen arises for fines and costs 
on the premises where a liquor nuisance Is maintained, 
or which are occupied and used for the illegal sale of liq¬ 
uor, with the consent of the owner. 

In some jurisdictions the statutes provide for a 
lien for fines and costs on the premises where a 
liquor nuisance is maintained, or which are occu¬ 
pied and used for the illegal sale of liquor, with the 
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60. Utah.—State v. Florence, 8 P.2d 
621, 79 Utah 200. 

61. Utah.—State v. Florence, supra. 

62. Utah.—State v. Florence, supra. 

63. Iowa.—State v. McEnturfiC, 65 N. 
W. 2, 87 Iowa 691. 

33 O.J. p 802 note 34. 

64. Pa.—Commonwealth v. Miller, 
38 Pa.Co. 270—Commonwealth v. 
Ream, 1 Pa.Co. 33. 

Where the prosecution was 
hrousfht in good faith, an order plac¬ 
ing costs on the prosecutor will be 
stricken off, and costs will he placed 
on the county.—Commonwealth v. 
Gies, 6 Pa.Dist & Co. 100, 19 North. 
Co. 261, 72 Pittsb.Leg.J. 774. 

65. Ky.—^Rodes v. Thomas, 262 S.W. 
621, 203 Ky. 456. 

Miss.—Cox V. State, 112 So. 479, 146 
Miss. 685. 


Discretion of court 
Va.—Sutherland v. Commonwealth, 
198 S.E. 462, 171 Va. 486. 

66. Ky.—^Rodes v. Thomas, 262 S.W. 
621, 208 Ky. 466. 

67. Va.—Sutherland v. Common¬ 
wealth, 198 S.E. 452, 171 Va. 485. 
Xutemiediate appellate court held 

without authority to require bond of 
person who had already filed bond 
with lower court.—Maggard v. Com¬ 
monwealth, 257 S.W. 1009. 201 Ky. 
626—^Munson v. Commonwealth, for 
Use of City of Owenton, 266 S.W. 
393, 201 Ky. 274. 

68. Miss.—McCluney v. State, 138 
So. 366, 162 Miss. 333. 

69. Ky.—Rice v. Gaines, 262 S.W. 
945, 203 Ky, 590—^Rodes v. Thom¬ 
as, 262 S.W. 621, 203 Ky. 456. 

70. Ky.—^Rodes v. Thomas, supra. 
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71. Ky.—^Harris v. Rhodes, 28 S.W. 
2d 757, 234 Ky. 646. 

72. Ky.—^Harris v. Rhodes, supra. 

73. Va.—Sutherland v. Common¬ 
wealth, 198 S.E, 462, 171 Va, 485. 

74. Miss,—Jones v. State, 119 So. 
174, 152 Miss. 216—Jones v. State, 
112 So. 170, 146 Miss. 819. 

Amount held excessive 
Miss.—McCluney v. State, 138 So. 
366, 162 Miss. 333—Jones v. State, 
119 So. 174, 152 Miss. 216. 

75. Ky.—Commonwealth v. McKee, 
170 S.W.2d 340, 293 Ky. 706. 

76. Ky.—Commonwealth v. McKee, 
supra, 

77. Ky.—Keifner v. Commonwealth, 
293 S.W. 970, 219 Ky. 463. 
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consent and knowledge of the owner thereof.^* ecution, in the absence of statutory authority there- 
Such lien is enforceable by action,^9 but not by ex- for.*® 

IX. SEARCH, SEIZURE, ANU FORFEITURE 


§ 384. In General 

Searches, seizures, and forfeitures for violations of 
the liquor laws are governed by the statutes. 

Searches, seizures, and forfeitures for the viola¬ 
tion of the liquor laws are governed by statutes.^i 
Liquor seized in connection with an offense against 
the liquor laws is not forfeitable where there is no 
statute authorizing such procedure.^^ 

§ 385. Statutory Provisions 

Statutes providing for the forfeiture of property tor 
a violation of the liquor laws are to be strictly con¬ 
strued. 

Under various statutes the search for, and the 


seizure and forfeiture of, liquors kept, used, trans¬ 
ported, or dealt in unlawfully, and of the contain¬ 
ers, fixtures, property, and vehicles used in connec¬ 
tion therewith, are authorized.^3 Under statutes 
so providing, an equitable proceeding, similar to a 
proceeding to abate a nuisance, may lie to seize 
property for the violation of the liquor laws.^^ 
General rules are applied in the construction of 
statutes providing for the search, seizure, and for¬ 
feiture of property for the violation of the liquor 
laws,^5 and related statutes dealing with this subject 
are to be construed harmoniously with each other.s® 
Since such statutes are penal in character and in 
derogation of the common law, they are to be 
strictly construed,^7 and must be strictly complied 


73. N.D.—State v. Ildvedsen, 12$ N. 

W. 489, 20 N.D. 62. 

33 C.J. p 802 note 37. 

VTliere owner Is ignorant of ille¬ 
gal use by tenant, no lien lies.—^E. 
Horn Realty & Investment Co. v. 
State, 184 N.E. 175, 204 Ind. 342. 

79. N.D,—Larson v. Christianson, 
106 N.W. 61, 14 N.D. 476. 

33 C.J. p 802 note 37 [a]. 

80. N.H.—State v. Robinson, 17 N. 
H. 263. 

N.D.—Larson v. Christianson, 106 N. 

W. 61, 14 N.D. 476. 

31. U.S.—U. S. V. Thirteen Cases of 
Ng Ka Py, D.C.Cal., 23 F.2d 713. 
Alaska.—U. S. v. Mclsaacs, 7 Alaska 
37. 

Utah.—Utah Liquor Control Com¬ 
mission V, Wooras, 93 P.2d 455, 97 
Utah 351. 

Distinctions 

Search and seizure is preliminary 
proceeding in rem looking to destruc¬ 
tion of liquors seized, and should be 
distinguished from complaint and 
warrant charging offense, and from 
proceeding before commissioner to 
determine probable cause.—U. S. v. 
Ephraim, D.C.R.I., 8 F.2d 512. 

82. Ark.—Jones v. State, 129 S.W.2d 
249, 198 Ark. 354. 

83. Mont.—State v. Hopkins, 219 P. 
1106. 68 Mont. 604. 

Pa.—Commonwealth v. Twenty-nine 
Cases of Whiskey, Quar.Sess., 21 
Leh.Co.L.J. 269. 

33 C.J. p 667 notes 26, 27. 

Validity of statutes see supra § 42. 

84. Ga.—^Davis v. State ex rel. Lan- 
ham, 35 S.E.2d 458. 

86. U.S.—The Motor Vessel K-22845, 
D.C.N.T., 66 F.2d 666, affirmed, C. 
C.A., 55 F.2d 671. 

CaJL—^People v. One 1924 Studebaker 


Sport Automobile, 234 P. 856, 71 
Cal.App. 134. 

Del.—State v. Rose, 132 A. 864, 3 W. 

W.Harr. 168, 45 A.L.R. 85. 

Ill.—People V. Zalapi, 152 N.E. 500, 
321 Ill. 484. 

Ind.—Lawson v. State, 177 N.E. 266, 
202 Ind. 683. 

N.H.—^Hurd v. Nadeau, 123 A. 236, 
81 N.H, 183. 

Pa.—Commonwealth v. One Dodge 
Automobile, 5 Pa.Dist. & Co. 199, 
16 Del.Co. 636, 4 Wash. 126, 38 
York Leg.Rec. 30—Commonwealth 
V. Mathis, 5 Pa.Dist. & Co. 191, 6 
Erie 69, 38 York Leg.Rec. 18, 72 
Pittsb.Leg.J. 1035. 

33 C.J. p 667 note 27 [a], 

Repeal by implication 

(1) Generally. 

Mich.—People v. Snyder, 222 N.W. 
171, 245 Mich. 1. 

Va.—^Piedmont Finance Corporation 
V. Commonwealth, 135 S.E. 673, 
146 Va. 287. 

(2) Later act repeals earlier act 
where there is direct conflict. 
Alaska.—^U. S. v. Boland, 7 Alaska 

103. 

Ill.—People V. Billerbeck, 153 N.E. 
686, 323 Ill. 48. 

N.J.—State V. Lowenthal, 140 A. 686, 
2 N.J.Mlsc. 18. 

(3) A statute general and unceiv 
tain in its nature and application 
will not be construed in derogation 
of another that is speciflc and defi¬ 
nite.—^Hornack v. State of Ohio, 177 
N.E. 244, 39 Ohio App. 203. 

(4) A statute authorizing named 
officials to make searches and sei¬ 
zures for violation of the liquor law 
does not repeal earlier laws confer¬ 
ring such authority on other officers. 
—Casone v. State, 140 S.W.2d 108L 

I 176 Tenn. 279. 


Posting of warrant 

Statute requiring posting of war¬ 
rant and hearing w'here liquor is 
taken from premises of which no 
one is found in possession relates to 
forfeiture proceeding and to crim¬ 
inal prosecution in rem.—People v. 
Mette, 229 N.W. 516, 249 Mich. 619. 
Search of automobiles 

Statute desPng with search of 
place where liquor is manufactured, 
sold, or kept for sale or storage does 
not apply to search of automobile 
transporting liquor.—Tranum v. 
Stringer, 113 So. 641, 216 Ala. 522. 

88. Pa.—Commonwealth v. One 1937 
Pontiac Coach, Quar.Sess., 48 Lane. 
L.Rev. 253. 

Tenn.—Casone v. State, 140 S.W.2d 
1081, 176 Tenn. 279. 

Tex.—Steverson v. State, 2 S.W.2d 
453, 109 Tex.Cr. 11. 

87. U.S.—Commercial Credit Co. v. 
U. S., C.C.ATenn., 58 P.2d 586— 
Shelliday v. U. S., C.CAW.Va., 25 
P.2d 372—U. S. V. Smith, D.C.Fla., 
16 F.2d 788. 

Ala.—Thomas v. State, 2 So.2d 772, 
241 Ala. 381. 

D.C.—Byroad v. U. S., 35 F.2d 875, 
59 App.D.C. 105—^U. S. v. One Cad¬ 
illac Town Car Automobile, 18 P. 
2d 1005. 

Fla.—General Motors Acceptance 
Corporation v. State, 11 So.2d 482, 
152 Fla. 297. 

Ga.—Bowman v. Davis, ISO S.E. 917, 
61 Ga.App. 917—Little v. State, 117 
S.E. 767, 30 Ga.App. 323. 

33 C.J. p 667 note 27 [b]-p 670 note 
59 [a]. 

Nothing can be left to inference, 
presumption, or legal intendment.— 
State V. Certain Intoxicating Liq¬ 
uors, 194 N.W. 283, 196 Iowa 230, 
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with.SS They are not construed retrospectively, 
Statutory power to seize liquor unlawfully trans¬ 
ported does not extend to the seizure of liquor un¬ 
lawfully possessed.^® 

§ 386. Grounds for Seizure and Forfeiture 

Intoxicating liquor may be subject to forfeiture 
where it is Illegally possessed, used, or sold. 

The grounds for the search, seizure, and forfei¬ 
ture of intoxicating liquors involved in a violation 
of the liquor laws depend on the terms of the stat- 
utes.Sl Under the varying language of the stat¬ 
utes, intoxicating liquors may be subject to search, 
seizure, and forfeiture where they are unlawfully 
possessed, 92 where they are held for an unlawful 
use,93 or for the purpose of illegal sales94 by one 
who has no permit or license,® 5 where the liquor 


is not stamped,® 3 where the tax thereon has not 
been paid,®? where it is illegally acquired,® 8 or 
where the liquor is transported without lawful au¬ 
thority,®® or for an illegal purpose.^ 

§ 387. Property Subject to Search, Seizure, 
and Forfeiture 

Intoxicating liquor is subiect to search, seizure, and 
forfeiture when the grounds therefor exist; likewise 
property used In connection with the sale or manufac¬ 
ture of intoxicating liquors in violation of the liquor 
laws may be subject to search, seizure, and forfeiture. 

Intoxicating liquors are not per se unlawful,^ 
and, while not recognized as property or the sub¬ 
ject of property rights where held or used unlaw¬ 
fully,® one in the legal possession of intoxicating 
liquors has a property right therein.^ Intoxicating 


88. Colo.—People, to Use of Protec¬ 
tive Finance Corporation, v. Kin- 
nison, 30 P.2d 249, 94 Colo. 350. 

89. Pa.—Commonwealth v. A Quan¬ 
tity of Alcohol, 44 Pa.Dist. & Co. 
32. 43 Lack.Jur. 211. 

33 C.J. p 667 note 29. 

90. U.S.—U. S. V. Qharles D. Kaier 
Co., ac.APa., 61 ‘P.2d 160. 

91. Ga.—Martin v. Cook, App., 34 
S.B.2d 733. 

92. Ga.—^Williams v. Snellingr, 31 S. 
B.2d 105, 71 Ga,App. 525. 

33 C.J. P 668 note 39. 

93. Utah.—Hemenway & Moser Co. 
V. Funk, 106 P.2d 779, 100 Utah 72. 

94. Ala.—Lovett v. State, 6 So. 2d 
437, 30 Ala App. 334, certiorari de¬ 
nied 6 So.2d 441, 242 Ala. 356. 

Minn.—City of Duluth v. Cerveny, 16 
N.W.2d 779, 218 Minn. 511. 

Wis.—Welch v. State, 199 N.W. 71, 
1'84 Wis. 296. 

33 O.J. p 667 note 30, p 668 notes 31- 
34. 

Fact that particular person had 
the illesral intent need not he estab¬ 
lished; it is enough that the liquor 
was held with such intention.—State 
V. Intoxicating Liquors, 80 N.W. 230, 
109 Iowa 145—33 •C.J. p 668 note 38. 
Intention of one in possession as 
agent 

(1) To make illegal sales subjects 
the liquor to forfeiture, irrespective 
of the owner's intent—Osborne v. 
State, 92 S.W. 406, 77 Ark. 439—33 
C.J. p 668 note 36. 

(2) To make illegal sales does 
not subject liquor to forfeiture 
where owner did not authorize or in¬ 
tend such sales.—State v. Intoxicat¬ 
ing Liquors, 63 Me. 121. 

Time of seizure 

The intention to make illegal sales 
must exist at the time of the sei¬ 
zure.—State V. Intoxicating Liquors, 
27 A. 178, 85 Me. 304—State V. Mc¬ 
Gowan, Me., '5 A. 561* 


95. Ga.—Martin v. Cook, App., 34 S. 
E.2d 733. 

S.C.—One Hundred Second Cavalry 
Officers Club v. Heise, 21 S.E.2d 
400, 201 S.a 68. 

Good faith of claimants 
Whisky obtained by permit which 
is not regular Is forfeitable while in 
carrier’s possession, notwithstanding 
good faith of claimants.—^Avignone 
V. U. S.. C.C.A.N.Y,, 12 F.2d '509. 

Offer for sale outside area authorized 
by license 

R. I.—In re Young, 3 A. 3, 15 R.I. 243. 
33 C.J. p 668 note 34. 

Xioss of permit 

Where cereal beverage company 
under permit manufactured beer of 
unlawful alcoholic content, and, be¬ 
fore such alcoholic content was re¬ 
duced, so that beverage could be 
lawfully disposed of, lost its permit 
to engage in such business, it was 
held that its retention after that 
date of such beer was not unlawful. 
—^Hazelwood Brewing Co. v. U. S., C. 
C.A.Pa., 3 F,2d 721. 

96. Pa.—Commonwealth v. Frangle, 
53 Pa,Dist. & Co. 537—Common¬ 
wealth V. Saba Whiskey, 29 North, 
Co. 308. 

S. C.—One Hundred Second Cavalry 
Officers Club v. Heise, 21 S.B.2d 
400, 201 S.C. 68. 

97. U.S.—U. S. V. Bradt, D.C.N.Y., 
16 F.Supp. 679. 

Searches and seizures under internal 
revenue laws generally see Inter¬ 
nal Revenue §§ 932-936. 

9a Ga.—Cook V. Hyatt, App., 34 S. 
E.2d 922—^Martin v. Cook, App., 34 
S.E.2d 743. 

Pa.—Commonwealth v. A Quantity 
of Alcohol, 44 Pa.Dist. & Co. 32, 
43 Lack.Jur. 211. 

99. Ill.—^People v. Billerbeck, 153 
N.B. 586, 323 Ill. 48. 

Pa.—Commonwealth v. Rubin, 82 Pa. 
Super. 315. 


1. Va.—Dickerson y. Common¬ 
wealth, 24 S.E.2d 550, 181 Va. 313, 
affirmed 64 S.Ct. 464, 321 U.S. 131, 
88 L.Bd. 605. 

2. Md.—Penny y. Department of 
Md. State Police, 45 A.2d 741. 

a U.S.—U. S. V. Westmoreland 
Brewing Co., D.C.Pa., 294 F. 735, 
affirmed, C.C.A., Westmoreland 
Brewing Co. v. U. S., 294 F. 740. 
certiorari denied 44 S.Ct, 231, 263 
U.S. 722, 68 L.Bd. 525. 

Ill.—People V. Zalapi, 152 N.B. 600, 
321 Ill. 484. 

Pa.—Commonwealth y* Rubin, 82 
Pa. Super. 315. 

4. Ga.—McKown v. City of Atlanta, 
190 S.E. 571, 184 Ga. 221. 

Md.—Penny v. Department of Md. 
State Police, 45 A.2d 741. 
Medicinal preparation made pursu¬ 
ant to permit cannot be seized until 
it is condemned by finding after no¬ 
tice, unless it is obvious that permit 
was disregarded and bad faith is 
manifested.—^Herrman v. Lyle, D.C. 
Wash., 41 F.2d 759. 

Belivery in dry county of whisky 
purchased in wet county 
Where truck driver while trans¬ 
porting intoxicating liquor from one 
I wet county to another made delivery 
in dry county of one-fourth case of 
gin and one-half case of rum to a 
person who had previously made or¬ 
der and paid for liquor in the wet 
county to which liquor was being 
delivered, such delivery would war¬ 
rant confiscation of liquor so deliv¬ 
ered, but would not alone warrant 
confiscation of all liquor on the 
truck.—O’Higgins v. Andreu, 7 So.2d 
469, 150 Fla. 330. 

Where a portion of the liquor is 
legally held, the whole stock is not 
subject to confiscation because a part 
of it is kept for the purpose of sale 
and distribution in violation of law. 
—Sisson V, 134 Cases of Ale, .184 N, 
Y.S. 33, 192 App.Div. 942. 
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liquors are subject to search, seizure, and forfei¬ 
ture where the grounds prescribed by the statutes, 
as discussed supra § 386, exist.5 Where grounds 
therefor exist, intoxicating liquors may generally 
be seized regardless of whose possession the prop¬ 
erty is in.6 It may be seized in the hands of an ex¬ 
press company or other carrier,*^ or of a warehouse- 
man.S The lien of a carrier or warehouseman will 
not defeat the condemnation of the liquors, espe¬ 
cially if he was implicated in the owner’s unlawful 
purpose with regard to them.^ Liquor purchased by 
municipal officers illegally and without authority, 
or illegally held by them, may also be seized,^® and 
so may liquor which has already been taken by an 
officer from a person engaged in illegally transport¬ 


ing it, and still held by the officer It has been 
held, that the fact that contraband liquor is in the 
possession of a receiver of a state court does not 
render it immune from seizure by federal prohibi¬ 
tion agents, but liquor may not be taken from the 
possession of a receiver of a federal court.^3 The 
fact that intoxicating liquors are held under a li¬ 
cense or permit does not exempt them from search, 
seizure, and forfeiture where the liquor is held for 
illegal purposes.^4 

Property used in connection with manufacture or 
sale. Under statutes so providing, containers for, 
and appliances used for the illegal manufacture of, 
intoxicating liquors are subject to seizure and for- 
feiture,^^ as are materials used or intended to be 
used in the illegal manufacture of intoxicating liq- 


5. U.S.—Stork Restaurant Corpora¬ 
tion V. McCampbell, D.C.N.T.. 55 
F.2d 6S7. 

Ala.—Lovett v. State, 6 So.2d 437, 
30 Ala.App. 334, certiorari denied 
6 So.2d 441, 242 Ala. 356. 

Ga.—Samuels v. McCurdy, 119 S.E. 
302, 156 Ga. 488, affirmed 45 S.Ct. 
264, 267 U.S. 188, 69 L.Ed. 568, 37 
L.R.A. 1378—Cook v. Hyatt, App., 
34 S.E.2d 922—Martin v. Cook, 
App., 34 S.E.2d 733. 

Ill.—People V. Billerbeck, 153 N.E. 
586, 323 Ill. 48. 

Minn.—City of Duluth v. Cerveny, 
16 N.W.2d 779, 21$ Minn. 511. 

Pa.—Commonwealth v. Saba Whis¬ 
key, 29 North.Co. 308. 

5. C.—One Hundred Second Cavalry 
Officers Club v. Heise, 21 S.E. 2 d 
400. 201 S.C. 68 . 

Utah.—Hemenway & Moser Co. v. 

Punk, 106 P.2d 779, 100 Utah 72. 
Va.—Dickerson v. Commonwealth, 24 
S.E.2d 550, 181 Va. 313, affirmed 
64 S.Ct. 464, 321 U.S. 131, 88 L. 
Ed. 605. 

WTls.—Welch V. State, 199 N.W, 71, 
184 Wis. 296. 

33 C.J. p 668 note 42. 

Substandard alcoholic preparation 
which after saponification and simple 
distillation was fit for use as bever¬ 
age was held subject to forfeiture.— 
U. S. V. One Quart Bottle of Alleged 
Whisky and all Other Property on 
Libel No. 47, Lots Nos. 31221 and 
31224, D.C.N.T., 40 F.2d 565. 

Bights of judgment creditor who 
has levied on alcohol will be protect¬ 
ed in subsequent proceeding to con¬ 
demn such alcohol for guilty acts to 
owner, notwithstanding judgment 
was for money loaned to enable bor¬ 
rower to purchase alcohol.—U. S. v. 
169 Barrels pf Ethyl Alcohol, D.C. 
Pa., 14 P.2d 331. 

6 . S.C.—Jaro v. Holstein, 52 S.E. 
870, 73 S.C. 111. 

33 O.J 4 p 669 note 43* 


Surrender by state to federal offi¬ 
cials 

Claim of seizure of liquor by fed¬ 
eral officers being unlawful, because 
made of property already seized by 
state officials and therefore in cus- 
todia legis, is not available as de¬ 
fense to libel of the liquor by the 
United States, state officers, who 
made first seizure, having voluntari¬ 
ly surrendered the property to fed¬ 
eral officers, and it having been en¬ 
tirely out of possession of state offi¬ 
cers when libel was filed.—Daeufer- 
Lieberman Brewing Co. v. U. S., C.C. 
A.Pa., 8 F.2d 1. 

7. Iowa.—State v. American Ex- 
: press Co., 92 N.W. 66 , 118 Iowa 
447. 

33 C.J. p 669 note 44. 

& Iowa.—State v. Creeden, 43 N.W. 

673, 78 Iowa 556. 7 L.R.A. 295. 

Me.—State v. Intoxicating Liquors, 
50 Me. 506. 

S. Iowa.—State v. Creeden, 43 N.W. 

673, 78 Iowa 556, 7 'L.R.A. 295. 
Me.—State v. Intoxicating Liquors, 
50 Me. 506. 

10. Me.—State v. Intoxicating Liq¬ 
uors, 68 Me. 187—^Androscoggin R. 
Co. V. Richards, 41 Me. 233. 

11 . Mass.—^Allen v. Staples, 6 Gray 
491. 

12 . U.S.—U. a V. Hilsinger, D.C. 
Ohio, 284 F. 585, 

13. U.S.—Boun’d v. South Carolina 

R. Co., C.C.S.C., 57 F. 485. 

14. U.S.—Dumbra v. U. S., N.T., 45 

S. Ct. 546, 268 U.S. 435, 69 L.Ed. 
1032—U. S. V. Lauster, D.C.N.T., 21 
P.2d 5*85—Daeufer - Lieberman 
Brewing Co. v. U. S., C.C.A.Pa., S 
F.2d 1. 

Contra Mellet & Nichter Brewing Co. 
v. U. S., D.C.Pa., 296 F. 765— 
Friedman v. Tellowley, D.C.N.T., 
290 F. 248—^In re Alpern, D.C.N.T., 
280 F. 432—Francis Drug Co. v. 
Potter, D.C.Mass., 275 F. 615. 

15. U.S.—^Daeufer-Lieberman Brew¬ 
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ing Co. V. V. S., C.C.A.Pa., 8 P.2d 
1—U. S. V. Bradt, D.C.N.Y., 16 F. 
Supp. 679—U. S. v. American Brew¬ 
ing Co., D.aPa., 296 F. 772. 

N.H.—Hurd V. Nadeau, 123 A. 236, 
81 N.H. 183. 

33 C.J. p 669 note 54. 

Other articles used by manufacturer 
Statute does not apply to articles 
contemporaneously and incidentally 
used by one making liquor but not 
used in any process of manufactur¬ 
ing or for containing liquor.—Little 
V. State, 117 S.E. 767, 30 Ga.App. 
323—33 C.J. p 669 note 54 [g]. 

Pact that property could be used 
for a lawful purpose does not pre¬ 
vent its forfeiture.—Little v. State, 
supra—33 C.J. p 669 note 54 [f]. 
Contrivance 

Tomato cases, used as escort to 
camouflage shipment of falsely la¬ 
beled liquor cases, were held subject 
to forfeiture as “contrivance"' for vi¬ 
olating prohibition law.—Maley v. 
Heichemer, 256 P. 4, 81 Colo. 379. 
Sdanufacture of legal beverage 
Under statute permitting the man¬ 
ufacture of beer containing more 
than one half of one per cent of al¬ 
cohol, but requiring its reduction be¬ 
low such percentage before with¬ 
drawal from the brewery, the fact 
that a permittee, which was lessee of 
a brewery, allowed the withdrawal of 
beer without, making such reduction, 
does not subject the brewery equip¬ 
ment, used in the manufacture and 
owned by the lessor, which was not 
a party to the unlawful act, to for¬ 
feiture.—U. S. V. 3,510 Barrels, More 
or Less, of Beer, D.C.N.J., 3 F.2d 
499. 

T]?ausfer of property after offense 
Attorney taking with notice as¬ 
signment of client’s tomato cases, 
used in violation of prohibition law, 
acquired no title as against state's 
claim to forfeiture, asserted prompt¬ 
ly thereafter.—^Maley v. Heichemer, 
256 P. 4, 81 Colo. 379. 
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uor,i® but such property is not subject to seizure 
and forfeiture in the absence of statutory authori¬ 
ty,^7 or under statutes authorizing the seizure and 
forfeiture of intoxicating liquors,^^ or vehicles 
used for the transportation of intoxicating liq- 
uor.^9 Under a statute so providing, all the tangi¬ 
ble personal property in premises where liquor is 
illegally sold or manufactured is subject to seizure 
and forfeiture,20 but such property is not forfeit- 
able in the absence of express statutory authori¬ 
ty, Under some statutes, property designed for 
the manufacture of liquor intended for illegal use 
is subject to seizure and forfeiture.22 Independ¬ 
ently of statute, articles used in connection with the 
unlawful sale of intoxicating liquor may be taken 
into possession by an officer as evidence of crime.^^ 


§ 388. - Vehicles and Conveyances 

a. Liability to search, seizure, and for¬ 

feiture 

b. Rights of innocent persons 

a. Liability to Search, Seizure, and Forfeiture 

Under many statutes, vehicles, vessels, automobiles, 
and other conveyances used in the unlawful transporta¬ 
tion of intoxicating liquor are subject to search, seizure, 
and forfeiture. 

Although there is some authority that such use 
warranted the forfeiture of the vehicle at common 
law,24 it has been generally held that seizure and 
forfeiture of a vehicle used for the illegal transpor¬ 
tation of intoxicating liquors do not lie unless there 
is statutory authority therefor.25 In many juris¬ 
dictions provision is made by statute for the seizure 
and sale of vehicles, automobiles, aircraft, and 
other conveyances, used in the unlawful transpor¬ 
tation of intoxicating liquors.26 Under such stat¬ 


ic. U.S.—U.^. v. 88 Barrels of Spe¬ 
cially Denatured Alcohol, D.C.X. 
Y., 4 P.2d 752. 

Iowa.—State v. Certain Intoxicating 
Liquors, 194 N.W. 283, 196 Iowa 
230. 

17. Iowa.—State v. Certain Intoxi¬ 
cating Liquors, supra. 

33 C.J. p 669 note So. 

18. Iowa.—Hammond v. Des Moines 
Municipal Court, 197 N.W. 628, 197 
Iowa 511. 

33 C.J. p 669 note 54 [h]. 

19. Ga.—Little v. State, 117 S.E. 
767, 30 Ga.App. 323. 

20. N.J.—Patrick v. Driscoll, 41 A. 
2d 202, 132 N.J.Law 4 78. 

Utah.—Hemenway & Moser Co. v. 

Funk. 106 P.2d 779, 100 Utah 72. 
Arrest of offender not condition prec¬ 
edent 

Utah.—^Utah Liquor Control Commis¬ 
sion V. Wooras, 93 P.2d 456, 97 
Utah 351. 

Seizure and forfeiture distinguished 
All tangible personalty found on 
premises where a violation has oc¬ 
curred is subject to seizure if the vi¬ 
olation occurs in.presence of officer 
and he has reason to believe that one 
of businesses conducted on the prem¬ 
ises is in violation of the act, but 
the property is not subject to forfei¬ 
ture unless court finds that use of 
the property was in violation of the 
act, or tends to aid or further the 
business, a part of which is connect¬ 
ed with a violation of the act, so as 
to become a part of that business.— 
Hemenway & Moser Co. v. Punk, 106 
P.2d 779, 100 Utah 72. 

Property not used in. connection 
with illegal sales is not forfeitable. 
—Commonwealth v. Carson, Pa.Quar. 
Sess., 32 DeLCo. 133. 

Innocent lienors’ Interest in the 
property is not exempt from the for¬ 


feiture.—Hemenway & Moser Co. v. 
Punk, .106 P.2d 779, 100 Utah 72. 

21. U.S.—Stork Restaurant Corpo¬ 
ration V. McCampbell, D.C.N.Y., 55 
P.2d 687. 

22. U.S.—^U. S. V. 301 Cans Acme 
Malt Extract, D.C.Mass., 28 P.2d 
213—U. S, V. Bradt, D.C.N.T., 16 
P.Supp. 679. 

^Manufacture” includes the whole 
process by which an article is made 
ready for sale and Includes contain¬ 
ers, corks, labels, and cartons.—Dan- 
ovitz V, U. S., Pa., 60 S.Ct. 344, 281 

U. S. 3S9, 74 L.Ed. 923. 

Intention must be established; the 
character of the goods as designed 
for manufacture of liquor does not 
of Itself warrant forfeiture.—Israel 

V. U. S., C.C.A,Pa., 63 P.2d 345— 
U. S. V. 301 Cans Acme Malt Ex¬ 
tract, D.aMass., 28 F.2d 213. 

Fact that property is actually used 
for the manufacture of liquor does 
not bring It within the scope of the 
statute if it was not designed for 
that purpose; an electric power 
plant generating electricity for legit¬ 
imate purposes was held not subject 
to forfeiture, although in particular 
building its power was used for op¬ 
eration of illegal stills. 

U.S.—Kohler Co. v. U. S., C.C.A. 
Mass., 33 P.2d 225, 66 A.L.R. 713, 
certiorari denied U. S. v. Kohler 
Co., 50 S.Ct. 69, 280 U.S. 698, 74 
L.Ed. 644. 

Pa.—Petition of Krebs, 18 Pa.Dist. 
& Co. 281. 

Xiegitimate dealers protected 

Statute authorizing confiscation of 
property designed for manufacture 
of liquor must not be construed so 
as to jeopardize liberty and property 
of legitimate dealers; to warrant 
forfeiture of property because de¬ 
signed for violation of Prohibition 
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Act, dealer must be in business ca¬ 
tering to manufacturers of liquor.— 
U. S. V. 76 Five-Gallon Kegs, D.C. 
Wyo., 43 P.2d 207. 

23. Me.—Getchell v. Page, 69 A. 624, 

103 Me. 387, 18 L.R.A.,N.S., 253, 
125 Am.S.R. 307. 

24. Ark.—State v. One Ford Auto¬ 
mobile, 235 S.W. 378, 151 Ark. 29 
—^White Auto Co. v. Collins, 206 S. 

W. 748, 136 Ark. 81, 2 A.L.R. 1594. 

25. Okl.—One Cadillac Auto. v. 
State, 172 P. 62, 68 Okl. 116. 

33 C.J. p 670 note 69 [n]. 

26. U.S.—Richbourg Motor Co. v. 
U. S., N.C., 50 S.Ct. 385, 281 U.S. 
528, 74 L.Bd. 1016, followed in, C. 
C.A., Commercial Credit Co. v. U. 
S., 41 F.2d 991—U. S. v. One Dodge 
Roadster, D.C.La., 25 F.2d 912, af¬ 
firmed, C.CA., Breaux v. U. S. of 
America, 25 F.2d 913—^U. S. v. Cas- 
erta, D.C.La., 13 F.2d 949—U. S. v. 
Bradt, D.C.N.Y., 16 F.Supp. 679— 
United States v. One Chevrolet 
1935 Sedan, Engine No. 4980926, 
Serial No. 12EAO-35274, D.C.N.Y., 
12 F.Supp. 793. 

Ala.—^Woods V. State ex rel. Key, 22 
So.2d 901—Koger v. State, 110 So. 
573, 215 Ala. 319—Hall v. State, 

104 So. 826, 213 Ala. 325. 

Ga.—^Jackson v. State, 13 S.E.2d >898, 
64 Ga.App. 648. 

Me.—Harvey v. Roberts, 122 A. 409, 
123 Me. 174. 

Okl.—McAdams v. State, 219 P. 145, 
101 Okl, 267. 

Pa.—Commonwealth v. One Dodge 
Sedan, Engine No. DR12716, Man¬ 
ufacturer’s No. 3688402, 14 A.2d 
600, 141 Pa.Super. 34—Common¬ 

wealth V. White Truck No. GN- 
8191, 85 Pa.Super. 92—U. S. v. One 
Reo Speed Wagon, 9 Pa.Dist. & 
Co. 265—Commonwealth v. One 
Oldsmobile Automobile, 8 Pa.Dist. 
& Co. 169—Commonwealth v. One 
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utes, transportation is essential; the mere fact that of liquor, the vehicle need not be seized while it is 
there is liquor in the vehicle does not warrant for- engag’ed in the offense, ^8 but under statutes provid- 
feiture.^*^ ing for forfeiture where a vehicle is discovered il- 

Under general statutes providing for the forfei- legally transporting liquor, the vehicle must be 

ture of a vehicle used for the illegal transportation seized while engaged in such transportation.^^ The 


.1940 Plymouth Coach, Quar.Sess., 
48 L.anc.L..Ilev. 256—Common¬ 
wealth V. Alinikoff, Quar.Sess., 33 
Luz Leg.Reg. 27. 

33 C.J. p 670 note 59, p 672 note 67. 

A willful and. intentional violation 
of the liquor laws is not required.— 
Commonwealth v. One Dodge Sedan, 
Engine No. DR12716, Manufacturer’s 
No. 36SS402, 14 A.2d 600, 141 Pa.Su- 
per. 34. 

Statuto reasonably construed 
Pa.—Commonwealth v. One 1939 
Cadillac Sedan, Engine No. 
6292665, Manufacturer’s No. 
6292665, 45 A.2d 406, 158 Pa.Super. 
392. 

Va.—Commercial Credit Co. v. Com¬ 
monwealth, 155 S.E. 689, 155 Va. 
1033, 71 A.L.R. 904. 

Statute mandatory 

N. C.—C. I. T. Corporation v. Bur¬ 
gess. 153 S.E. 634, 199 N.C. 23. 

Remedy cumulative 

O. S.—U. S. V. Story. CCj^Tex,, 294 
El 617. 

Remedy exclusive 

U.S.—U. S, V, Southern Agency Co., 
CC.A.Wyo., 66 P.2d 336. 

33 C.J. p 672 note 67 [a]. 

Rule applies only to public and pri¬ 
vate carriers 

Del,—State v. Rose, 132 A. 864, 3 
W.W.Harr. 168, 45 A.L.R. 85. 

Common carriers exempt 
Cal.—People v. One 1937 Dincoln 
Zephyr Sedan, Engine No. H-38308, 
Emerg. Permit No. OP 5181, 160 

P.2d 769—People v. One 1939 Olds- 
mobile Sedan, Engine No. F921523, 
App., 164 P.2d 946—^People v. One 
1941 Buick *8, 4-Door Sedan, Engine 
No. 54135130, 147 P.2d 401, 63 Cal. 
App.2d 661. 

Transportation on public or private 
way required 

Ga.—Wells v. State, 126 S.E. 856, 33 
Ga.App. 426. 

Importation into tTnited States 

Provision of National Prohibition 
Act authorizing seizure and ' forfei¬ 
ture of vehicles engaged in unlawful 
transportation of intoxicating liq¬ 
uors was held aimed at transporta¬ 
tion within United States, and not at 
importation from without.—General 
Motors Acceptance Corporation v. U. 
S., Cal., 62 S.Ct. 468, 286 U.S. 49, 76 
L.Ed. 971, 82 A.L.R. 600, answers 
conformed to, C.C.A,, 58 ■F.2d 1082. 

Automobile acting as scout for vehi¬ 
cle carrying liquor 

(1) Automobile merely used as 
scout for automobile actually trans¬ 


porting liquor was held “used to 
bring” liquor into state, and was, 
therefore, subject to confiscation.— 
State V. Hughart, 157 S.E. 398, 110 
W.Va. 135. 

(2) “An automobile cannot be 
guilty of conspiracy, and to convict 
an automobile for aiding and assist¬ 
ing other automobiles in the convey¬ 
ance of liquor would be to hold it 
amenable to the laws of conspiracy, 
which can apply only to agencies 
capable of entertaining a criminal 
intent.”—Underwood v. State, 115 S. 

E. 919, 29 Ga.App. 479—33 C.J. p 670 
note 59 [f]. 

27. U.S.—Pisburn v. Jackson, D.C. 

Tex,, 55 F.2d 934—U. S. v. One 

Mack Truck, D.C.Pa., 41 F.2d 849— 

U. S. V. One Oldsmoblle Coup§, D. 

C.Idaho, 22 P.2d 441—U. S. v. One 

Ford Truck, 1932 Model Engine 

No. BB5156107, D.C.Wyo., 3 F. 

Supp. 286. 

33 C.J. p 670 note 59 [d]. 

Preparatory acts 

Acts merely preparatory to com¬ 
mission of quasi-criminal acts such 
as, if completed, would subject auto¬ 
mobile to condemnation are insufla- 
cient to evoke statutory penalties.— 
Thompson v. State, 183 S.E. 214, 52 
Ga.App. 355. 

Knowledge of person in charge of ve¬ 
hicle 

Automobile in which one and one- 
half pints of untaxed alcoholic liq¬ 
uor were found was held not subject 
to forfeiture under statute, where 
owner who was tee-totaler was un¬ 
aware that one of his passengers 
had put liquor in rear of automobile. 
—State V. Washington, La.App., 172 
So. 195. 

Prinking in car is not ground for 
its forfeiture.—^Harrod v. State, 145 
So. 137, 225 Ala. 669. 

Vehicle used as place for sale of 
liquor is forfeitable.—Common¬ 
wealth V, One 1938 Black Cadillac 
Sedan, 43 Pa.Dist. & Co. 530—Com¬ 
monwealth V. One 1940 Plymouth 
Coach, Pa.Quar.Sess., 48 Lanc.D.Rev. 
256—Commonwealth v. One 1937 
Pontiac Coach, Pa.Quar.Sess., 48 
Lanc.L.Rev. 253. 

Plquor in person’s pocket 

(1) Automobile was held subject 
to forfeiture, where owner used it 
to transport liquors, although liquor 
was in owner’s pocket.—U. S. v. One 
1929 Model Ford Coup6, D.C.Ark., 38 

F. 2d 520—33 C.J. p 670 note 59 [c] 
(2), (4). 

<2) The fact that the owner of 
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an automobile, while traveling there¬ 
in, had in his pocket a quart bottle 
of whisky, is not sufficient to estab¬ 
lish, as a matter of law, that the car 
was being used by him in conveying 
the liquor so as to be subject to 
condemnation.—Tutton v. State, 110 
S.E. 455, 28 Ga.App. 152. 

(3) Automobile was held subject 
to condemnation, although the quart 
of liquor being transported was on 
person of passenger. 

Ala.—Morris v. State, 125 So. 655, 
220 Ala. 418. 

Minn.—State v. Thomson, 212 N.W. 
591, 170 Minn. 349. 

Transportation of stolen liquor is 
unlawful transportation.—Common¬ 
wealth V. One 1939 Cadillac Sedan, 
Engine No. 6292665, Manufacturer's 
No. 6292665, 45 A.2d 406, 158 Pa.Su- 
per. 392. 

28. Iowa.—State v. One Certain 
Ford Coups Automobile, 218 N.W. 
346, 205 Iowa 597. 

Pa-—Commonwealth v. One 1939 
Cadillac Sedan, Engine No. 
6292665, Manufacturer's No. 
6292665, 45 A.2a 406, 158 Pa.Super. 
392. 

33 C.J. p 670 note 59 [g]. 

29. U.S.—The Algie, D.C.N.T., 56 F. 
2d 388, affirmed, C.C.A., U. S. v. 
The Algie, 67 P.2d 1014—Midland 
Acceptance Corporation v. U. S.. 
aC.A.Ohio, 47 P.2d 219—The Jugo¬ 
slavia, D.C.La, 21 P.2d 99—U. S. v. 
Story, C.C.A.Tex., 294 P. 517. 

Va.—Commercial Credit Co. v. Com¬ 
monwealth, 155 S.E. 689, 155 Va. 
1033, 71 A,L.R. 904—Edmondson v. 
Commonwealth, 126 S.E. 54, 141 
Va. 404. 

Sheading and unloading as transpor. 
tatlon. 

(1) Loading and unloading are 
part of transportation.—One Chrys¬ 
ler Roadster v. Commonwealth, 147 
S.E. 243, 152 Va. 608—33 C.J. p 670 
note 59 [h]. 

(2) Truck which was discovered 
while being loaded with whisky was 
held forfeitable for being used 
in “transportation” of liquor. 

U.S.—U. S. V. One Packard Truck, C. 
C.A.N.T., 55 P.2d 882—U. S. v. One 
International Truck, D.C.N.T., 3 F. 
Supp. 898. 

Pa.—Commonwealth v. Reo Speed 
Wagon, 87 Pa.Super. 38. 

Va.—Seay v. Commonwealth, 146 S. 
E. 198, 162 Va. 982, 61 A.L.R. 997. 
Where liquor is removed from ve« 
hide during pursuit, seizure for un¬ 
lawful transportation was held valid, 
.being present violation. 
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use of a vehicle to manufacture liquor^® or to American vessel engaged in a violation of the liq- 
transport materials or machinery for the manufac- uor laws is subject to search and seizure on the 

ture of liquor^i is not within a statute providing for high seas as well as within the territorial waters of 

the forfeiture of vehicles illegally transporting liq- the United States,^® and the same has been held as 
uor; but, while there is authority to the contrary, to foreign vessels,although it has been generally 
vehicles used for the transportation of materials for held that a foreign vessel is subject to search and 

the manufacture of liquor have been held forfei- seizure only within American territorial limits, that 

table under statutes providing for the forfeiture of is, three miles,38 unless the area has been extended 
property used in the illegal manufacture of liquor.38 by treaty to twelve miles or one hour^s sailing 
It has been held that an automobile may be forfei- time;3® but such treaties do not extend beyond the 
table under a statute authorizing the forfeiture of three-mile limit the area in which the illegal trans- 
the containers of liquor or the implements of its POrtation must occur to subject the vessel to for- 

feiture under a forfeiture statute whose operation 
is construed as limited to the territorial jurisdic- 
Vessels and watercraft. Under statutes so pro- of United States.40 Where the statute pro¬ 

viding, vessels and other watercraft used in the un- viding for forfeiture is construed as limited to 
lawful transportation of intoxicating liquors are transportation within the United States, Ameri- 
subject to search, seizure, and forfeiture.35 An can,^! and foreign^2 vessels transporting liquor on 


n.S.^Lizaso V. U. S., C.C.A.Idalio, 65 
F.2d 6S5. 

Va.—Commercial Credit Co. v. Com¬ 
monwealth, 155 S.E. 689, 155 Va. 
1033, 71 AjL.R. 904. 

Pursuit interrupted 

Fact that officers temporarily 
turned aside from pursuit of auto¬ 
mobile, attempting* to capture per¬ 
son removing liquor therefrom, did 
not break continuity between dis¬ 
covery and seizure shortly thereaft¬ 
er. 

U.S.—^Lizaso v. U, S., O.C{.A.Idaho, 66 
F.2d 685. 

Va.—Commercial Credit Co. v. Com¬ 
monwealth, 165 S.E. 6'89, 155 Va. 
1033, 71 A.L,.R. 904. 

Wrecked vehicle, containing lia- 
uor, is subject to forfeiture. 

U.S.—U. S. V. Bierd, D.C.Wash,, 296 
F. 148. 

Minn.—State v. One 1921 Cadillac 
Touring Car, 195 N.W. 778, 157 
Minn. 138. 

Seizure by unauthorized persons 
Where vehicle was seized by local 
officials while it was engaged in il¬ 
legal transportation of liquor, and 
was not offending when transferred 
to federal officials, it was neverthe¬ 
less subject to forfeiture.—^The Ray 
of Block Island, C.C.A.R.L, 11 F.2d 
522, affirmed Dodge v. XT. S., 47 S.Ct. 
191, 272 U.S. 530, 71 L.Ed. 392--U. 
S. V. One Reo Motor Truck, D.C.R.I., 
6 F.2d 412—U. S. V. Story, C.C.A. 
Tex., 294 F. 617. 

30. Miss.—^Powell v. State, 102 So. 
640, 137 Miss. 464. 

31. Miss.—Powell V. State, supra. 
Pa.—Commonwealth v. One Plym¬ 
outh Sedan, Quar.Sess., 55 Montg. 
Co. 249. 

32. U.S.—U. S. V. Sommerhauser, D. 
C.Kan., 68 F.2d 812. 

A motor vehicle is not included in 
‘‘other paraphernalia” within statute 
providing that any liquor kept for 


illegal sale, together with casks, bot¬ 
tles, or “other paraphernalia'* used 
in illegal keeping may be seized and 
forfeited.—Hurd v. Nadeau, 123 A. 
236. 81 N.H. 183. 

33. N.J.—Patrick v. Driscoll, 41 A. 
2d 202, 132 N.J.Law 478. 

Pa.—Commonwealth v. One 1936 
Ford Truck, Three Ton, 7 A.2d 532, 
136 Pa.Super. 473—Commonwealth 
V. One Plymouth Sedan, Quar.Sess., 
'55 Montg.Co. 384. 

34. Mass.—^E. J. Fitzwilliam Co. v. 
Commonwealth, 154 N.E. 570, 258 
Mass. 103—Commonwealth v. Cer¬ 
tain Intoxicating Liquors, 154 N.E. 
569, 258 Mass. 85. 

35. U.S.—The Sebastopol, C.C.A.N. 
Y., 56 F.2d 690, affirmed 62 S.Ct 
474, 286 U.S. 70, 76 LEd. 983— 
The Spray, D.C.R.I., 6 F.2d 414, 

33 C.J. p 672 note 67. 

Where vessel is sold to satisfy 
lien, forfeiture proceedings cannot be 
instituted against the surplus real¬ 
ized on the sale,—The Motor Vessel 
K-22845, C,C.A.N.Y., 55 F.2d 671. 

36. U.S.—U. S. V. Lee, Mass., 47 S. 
Ct 746, 274 U.S. 559, 71 L.Bd. 1202 
—The Underwriter, C.C.A.Conn., 13 
■F.2d 433—The Homestead, D.C.N. 
Y., 7 P.2d 413. 

37. U.S.—The Panama, D.C.Tex., 6 
F,2d 326. 

38. U.S.—The Underwriter, C.C.A. 
Conn., 13 P.2d 433—The Sagatind, 
C.C.A.N.Y., 11 F.2d 673, 46 A.L.R. 
1007. 

39. U.S.—Ford v. U. S., Cal., 47 S. 
Ct. 531, 273 U.S. 593, 71 L.Bd. 793 
—Woltte V. U. S., C.C.A.Or., 19 
F.2d 606, certiorari denied 48 S.Ct. 
84, 275 U.S. 646, 72 L.Ed. 417— 
The Underwriter, C.C.A.Conn., 13 
P.2d 433—The Over the Top, D.C. 
Conn., 5 P.2d 838—^The Marjorie E. 
Bachman, D.C.Mass., 4 F.2d 405, 
appeal dismissed U. S. v. Rltcey, 
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46 S.Ct. 209, 270 U.S. 666, 667, 70 
L.Ed. 789, 790—U. S. v. Ford, D. 
C.Cal., 3 P.2d 643—The Frances 
Louise, D.C.Mass., 1 F.2d 1004, ap¬ 
peal dismissed U. S. v. Backman, 
46 S.Ct. 209 (three cases) 270 U.S. 
666, 70 L.Ed. 789. 

Possessions 

In treaty between United States 
and Great Britain, art 2, § 3, giving 
power to arrest ships and those 
thereon seeking to import liquor 
within one hour's sailing distance 
from coast of United States, its ter¬ 
ritories, or its possessions, word 
“possessions" has reference to such 
territories and possessions as Puerto 
Rico and Hawaii and not to beacons 
or marine structures beyond coast 
line.—U. S. v. Henning, D.C.Ala., 7 F. 
2d 488, reversed on other grounds, C. 
C.A,, Hennings v. U. S., 13 F.2d 74, 
followed In Haughn v. U. S., 13 F.2d 
76. 

40. U.S.—The Pictonian, C.C.A.N.Y., 
20 F.2d 353—Hennings v. U. S., C. 
C.A.Ala., 13 P.2d 74, followed in 
Haughn v. U. S., 13 F.2d 75—The 
Sagatind, C.C.A.N.Y., 11 F.2d 673, 
46 A.L.R. 1007—The Panama, D.C. 
Tex., 6 F.2d 326. 

41. U.S.—Cunard S. S. Co. v. Mellon, 

N.Y., 43 S.Ct. 504, 262 U.S. 100, 67 
L.Ed. 894, 27 A.L.R. 1306—The 

Underwriter, C.C.A.Conn., 13 F.2d 
433, affirmed Maul v. U. S., 47 S. 
Ct. 736, 274 U.S. 501, 71 L.Ed. 1171 
—U. S. v’ Tello, D.C.Mass., 6 F. 
2d 679. 

42. U.S.—The Pictonian, C.C.A.N.Y., 
20 F.2d 353—The Sagatind, C.C.A. 
N.Y., 11 F.2d 573, 45 A.L.R. 1007. 

Vessel brought within American wa¬ 
ters by pirates 

A foreign vessel, with a cargo of 
liquors, bound from one foreign port 
to another, which was forcibly seized 
by armed pirates, who Imprisoped 
her officers and brought her into wa- 
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the high seas are not within its scope. Under a 
statute providing for forfeiture where the craft is 
discovered illegally transporting liquor, the vessel 
must be seized while engaged in such transporta¬ 
tion, but loading and unloading are part of “trans¬ 
portation” for such purpose.'^^ 

b. Rights of Innocent Persons 

Under some statutes, a vehicle or conveyance used 
in violation of the liquor laws is subject to forfeiture 
without regard to the guilt or innocence of the owner 
or others having property interests In the vehicle; but, 
under other statutes, the property rights of Innocent 
persons in the vehicle are protected. 

Although the courts favor such construction of 
statutes providing for the forfeiture of vehicles and 
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conveyances used in violation of the liquor laws as 
will protect the rights of innocent persons in the 
property,45 the statutes will not be given a strained 
construction to protect such persons.**® Under some 
statutes, the vehicle is forfeitable without regard 
to the guilt or innocence of the owner or those hav¬ 
ing a property interest in the vehicle,**^ and the fact 
that he neither participated in, nor had any knowl¬ 
edge of, the offense will not save the rights of the 
owner,4S bailor,^9 mortgagee,®® lienor,condition¬ 
al vendor, ®2 or the assignee or transferee of a con¬ 
ditional vendor or lienor,®® where the offender is 
voluntarily given possession of the vehicle by the 
owner,®^ but not where the vehicle is used without 
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ters of the United States, where they 
unloaded a part of her cargo, was 
held not subject to forfeiture.—The 
Louise P., D.CPla., 293 P. 933. 

Vessel forced within waters by 
rough seas 

U.S.—The Pesaquid, D.C.R.I., 11 P.2d 
308. 

43. U.S.—Corriveau v. U. S.. C.C.A. 

R. T., 53 P.2d 735—The. Evelyn 

Ruth, D.C.Mass., 42 P.2d 458, va¬ 
cated on other grounds, C.C.A., U. 

S. V. Blackwood, 47 P.2d 849, cer¬ 
tiorari denied Blackwood v. U. S., 
52 S.Ct. 12, 284 U.S. 627, 76 L.Ed. 
534. 

44. US.—The Sebastopol, C.C.A.N. 
Y., 56 P.2d 590, reversed in part 
on other grounds 62 S.Ct 473, 286 
U.S. 67, 76 L.Ed. 981, affirmed 62 
S.Ct 474, 286 U.S. 70, 76 L.Ed. 983. 

45. Pla.—General Motors Accept¬ 
ance Corporation v. State, 11 So.2d 
482, 152 Fla. 297. 

S.D. —State v. One Studebaker Auto¬ 
mobile, Engine No. 27-824. 210 N. 
W. 194, 50 S.D. 408. 

40. S.D.—State v. One Studebaker 
Automobile. Engine No. 27824, su¬ 
pra. 

The facility with which liquor 
may be transported in automobiles 
warrants strict enforcement of the 
forfeiture statutes.—Buchholz v. 
Commonwealth, 102 S.E. 760, 127 Va. 
794. 

47. La.—Supervisor of Public Ac¬ 
counts V. Schilling, App., 169 So. 
126. 

Pa.—Commonwealth v. One 1939 
Cadillac Sedan, Engine No. 
6292665, Manufacturer’s No. 
6292665, 45 A,2d 406, 168 PaSuper. 
392—Commonwealth v. Twenty- 
nine Cases of Whiskey, Quar.Sess., 
21 Lehigh Co.L.J. 269—Common¬ 
wealth V. Marcus, Quar.Sess., 24 
Erie Co. 29, 56 York Leg.Rec. 61. 
S.D.—State v. One Studebaker Au¬ 
tomobile, Engine No. 27824, 210 K. 
W. 194, 50 S.D. 408. 

The test , of liability is the guilty 
knowledge of the person in charge 
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of such vehicle or conveyance.—Lan¬ 
ders V. Commonwealth, 102 S.E. 778, 
126 Va. 794. 

1 

48. Colo.—Lindsley v. Werner, 283 
P. 634, 86 Colo. 645. 

Kan.—State v. Brown, 241 P. 112, 
119 Kan. 874, affirmed Van Oster v. 
State of Kansas, 47 S.Ct. 133, 272 
U.S. 465, 71 L.Ed. 354, 47 A.L.R 
1044. 

La—Supervisor of Public Accounts 
v. Schilling, App., 169 So. 126. 

Mass.—Commonwealth v. Certain 
Motor Vehicle. 159 N.B. 613, 261 
Mass. 604, 61 A.L.R. 648—E. J. 
Pitzwilliam Co. v. Commonwealth, 
154 N.E. 670, 258 Mass. 103. 

Neb.—Sanlovich v. BEawes, 203 N.W. 
541, 113 Neb. 374. 

Pa—Commonwealth v. One 1939 
Cadillac Sedan, Engine No. 
6292665, Manufacturer's No. 
6292665, 46 A.2d 406, 158 Pa.Super. 
392—Commonwealth v. One 1035 
Ford Sedan, Pa., 33 Dist & Co. 454 
—Commonwealth v. One Ford 
Coupe, Quar.Sess., 27 DeLCo. 264. 
S.D.—State v. Studebaker Automo¬ 
bile, Engine No. 27824, 210 N.W. 
194, 60 S.D. 408. 

Va—Landers v. Commonwealth, 101 
S.E. 778, 126 Va 780. 

Only remedy of inn.ooent owner of 
property forfeited for use in violat¬ 
ing liquor law is against person in¬ 
trusted with property.—Alcorn v. 
Alexandrovicz, 153 A. 7-86, 112 Conn. 
618. 

49. Pa—Commonwealth v. Oldsmo- 
bile Sedan, Quar.Sess., 53 York 
Leg.Rec. 35. 

Bzception in favor of bailor 

(1) Under some statutes, an ex¬ 
ception is made in favor of an inno¬ 
cent bailor.—Commonwealth v. One 
Nash Roadster, 91 Pa Super. 600. 

(2) Assignee of bailor was held 
also protected.—Commonwealth v. 
One Essex Coupe, 16 FaDist & Co. 
769. 

(3) A conditional seller is not 

within the exception.—Common- 
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wealth V. Bowers, 155 A. 605, 304 Pa 
253. 

50. Kan.—State v. Eccleston, 290 P. 

646, 133 Kan. 354. * 

La—Supervisor of Public Accounts 
V. Schilling, App., 169 So. 126. 
Pa.—Commonwealth v. One Stude¬ 
baker Light Six Coupd, 86 PaSu- 
per. 532—Commonwealth v. Twen¬ 
ty-nine Cases of Whiskey, Quar. 
Sesa, 21 Lehigh Co.L.J. 269. 
ViolatioxL of mortgage 

Provision in mortgage that auto¬ 
mobile should not be used to carry 
intoxicating liquor does not prevent 
forfeiture.—State v. One Studebaker 
Automobile, Engine No. 27824, 210 
N.W. 194, 50 S.D. 408. 

51. Colo.—^Lindsley v. Werner, 283 
P. 534, 86 Colo. 546. 

N.H.—State v. Bulck Coach, 141 A 
473, 83 N.H. 288. 

52. Pa—Commonwealth v. Bowers, 
155 A 605, 304 Pa. 253—Common¬ 
wealth V. One 1939 Cadillac Sedan, 
Engine No. 6292665, Manufactur¬ 
er’s No. 6292665, 45 A2d 406, 158 
Pa Super. 392—Commonwealth v. 
One Nash Roadster, 91 Pa Super. 
600. 

53. Conn.—^Alcorn v. Alexandrovicz, 
153 A 786, 112 Conn. 618. 

Assignee of conditional sales con¬ 
tract stood no higher than seller 
himself as regards right to automo¬ 
bile seized while being used for 
transporting liquors. 

Pa—Commonwealth v. Bowers, 155 
A 605, 304 Pa. 253. 

S.D.—State v. One Pontiac Coach Au¬ 
tomobile, 224 N.W. 176, 65 S.D. 8. 

54. Colo.—^Lindsley v. Werner, 283 
P. 534, 86 Colo. 546. 

Iowa—State v. One Certain Ford 
Coup4 Automobile, 218 N.W. 346, 
205 Iowa 597. 

Kan.—State v. Brown, 241 P. 112, 119 
Kan. 874, affirmed Van Oster v. 
State of Kansas, 47 S.Ct. 133, 272 
U.S. 465, 71 L.Ed. 854, 47 AL.R. 
1044. 

Neb.—Sandlovich v. Hawes, 203 N. 
W. 641, 113 Neb. 374. 
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the owner's consent or knowled^e.^s A statute pro¬ 
viding that the owner's innocence will prevent for¬ 
feiture has been held not to provide protection for 
the interests of innocent lienors.®® 


Under other statutes, such as those providing for 
forfeiture unless good cause to the contrary is 
shown, protection is afforded to the rights of an 
innocent person in the vessel, vehicle, or convey¬ 
ance,®® whether he is the owner,®® and, like- 


Resale in violation of contract 

(1) Conditional seller’s interest is 
forfeitable if offender is in rightful 
possession as against him, but not if 
vehicle is resold in violation of con¬ 
tract.—State V. Nash Runabout, 146 
A. >860, 84 N.H. 122. 

(2) Automobile transferred by 
conditional purchaser without ven¬ 
dor's consent or knowledge to one 
registering it in his name in another 
state without vendor’s consent or 
knowledge was held not subject to 
forfeiture for transferee's use there¬ 
of in illegal transportation of intoxi¬ 
cating liquors.—State v. Nash Run¬ 
about supra. 

(3) Where lienor knew of trans¬ 
fer of vehicle in violation of terms 
of contract and failed to act, his in¬ 
terest is subject to forfeiture.—State 
V. Universal Finance Corporation, 16 
P.2d 466, 136 Kan. 599. 

55. Kan.—State v. Goyette, 37 P.2d 
1001, 140 Kan. 732. 

Pa.—Commonwealth v. Petruzzi, 

Quar.Sess., 34 Luz.Lieg.Reg. 431. 

56. S.B.—Western Chevrolet Co. v. 
Zehnpfennig, 229 N.W. 307, 56 S. 
D. 451—State v. One Pontiac Coach 
Automobile, 224 N.W. 176, 55 S.D. 
8 . 

57. U.S.—^U. S. V. One Buick Coup$ 
Automobile, D.C.N.H., 58 P.2d 387 
—C. I. T. Corporation v. U. S,, C.C. 
A.Kan., 37 F.2d 890—U. S. v. Allen, 
D.aidaho, 31 P.2d 325—U. S. v. 
Kidd, D.aidaho, 19 ’P.2d 535—U. S. 
V. One Dodge Coupe, Tennessee Li¬ 
cense 81-976, D.C.Tenn., IS P.2d 
1019—U. S. V. Deutsch, D.aN.J., 8 
P.2d 54. 

33 C.J. p 672 note 68. 

Rule limited to owner 

(1) Only owners showing good 
cause are protected against sale of 
automobile used in transporting liq¬ 
uor, 

N.D.—Western Chevrolet Co. v. 
Zehnpfennig, 229 N.W. 307, 56 N.D. 
451. 

S.D.—State v. One Pontiac Coach 
Automobile, 224 N.W. 176, 55 S. 
D. 8. 

(8) Conditional vendor is not 
“owner” under statute providing for 
sale of automobile used in transport¬ 
ing liquor unless good cause Is 
shown by owner.—Western Chevro¬ 
let Co. V. Zehnpfennig, 229 N.W. 307, 
56 S.D. 451—State v. One Pontiac 
Coach Automobile, supra. 

Good cause 

(1) What constitutes good cause 
is a matter addressed to the judicial 


discretion of the court, under the 
facts and circumstances of the case. 
U.S.—U. S. V. Allen, D.C.Idaho, 31 F. 
2d 325—^U. S. V. James, D.C.Mont., 
2 P.Supp. 224—^U. S. V. Bostick, D. 
CAriz., 289 P. 127, reversed on 
other grounds, C.C.A., Jackson v, 
U. S., 295 F. 620. 

S.D.—State v. Severson, 224 N.W. 
179, 55 S.D. 1. 

Ysu —Mason v. Commonwealth, 120 
S.E. 133, 137 Va. 819. 

33 C.J. p 672 note 69. 

(2) Good cause to the contrary 
would certainly be that the owner 
of the method of transportation, 
whether it be by vehicle or water¬ 
craft, was wholly ignorant and inno¬ 
cent of the illegal use of his prop¬ 
erty.—U. S. V. Smith, D.C.Idaho, 32 
P.2d 832—33 C.J. p 672 note 70. 

(3) On the other hand, the good 
cause that must be proved by the 
owner is something other and more 
than the lack of notice at a particu¬ 
lar time of the illegal use of his 
vehicle; he may have been free 
from complicity in the illegal use 
and have had no notice that such use 
was contemplated, and yet, by rea¬ 
son of neglect, indifference, consent, 
or acquiescence, manifested in ad¬ 
vance, or condonation or ratification 
afterward, or other fault or inequita¬ 
ble conduct, fail to show good cause 
against forfeiture and sale.—^U. S. v. 
Kidd, D.aidaho, 19 P.2d 535—33 G 
J. p 673 note 71. 

58. U.S.—U. S. V. Southern Agency 
Co., C.aA.Wyo., 66 P.2d 336—M. & 
M. Securities Co. v. Harney, C.C.A. 
Minn., 59 P.2d 574—U. S. v. Gener¬ 
al Motors Acceptance Corporation, 
C.C.A.Ala,, 25 F.2d 238—U. S. v. 
One Chevrolet Coupe, D.C.Mo., 9 P. 
2d 85—Oakland Motor Car Co. v. 
U. S., C.aA.CaL, 295 F. 626. 

Ala.—^Auburn Sales Co. v. State, 122 
So. 463, 219 Ala. 360. 

Pa.—Commonwealth v. Dommel, 14 
Pa.Dist. & Co. 260, 42 Lanc.L.Rev. 
168—Commonwealth v. One Chev¬ 
rolet Automobile, 9 Pa.Dist. & Co. 
413, 6 Wash.Co. 165—Common¬ 

wealth V. One Dodge Automobile, 
5 Pa,Dist & Co. .199, 16 Del.Co. 
535, 4 WashuCo. 125, 38 York Leg. 
Rec. SO. 

33 C.J. p 670 note 61, p 672 note 67 

CJ]. 

l>istiiLotlo& between owner and lien- 
or 

The Innocence of the owner will 
prevent the forfeiture and sale of 
the vehicle, whereas a lienor’s In¬ 
nocence will not, but the lien will be 
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transferred to the proceeds of the 
sale.—State v. One Pontiac Coach 
Automobile, 224 N.W. 176, 65 S.D. 8. 
Compliance xcrith recording acts 

(1) Conditional seller or lienor 
was held not protected where con¬ 
tract was not recorded before sei¬ 
zure.—State V. A Certain Automo¬ 
bile, 226 N.W. 48, 208 Iowa 794— 
State V. Jennings, 220 N.W. 327, 206 
Iowa *361—State v. Kelsey, 220 N.W- 
324, 206 Iowa 356. 

(2) Government, in proceeding to 
forfeit automobile, was held not 
“creditor,” or ''purchaser for value 
without notice,” so as to render con¬ 
ditional seller's lien void as against 
it, because not recorded. 

U.S.—General Motors Acceptance- 
Corporation V. U. S., C.C.A-N.C., 23 
•P.2d 799. 

Okl.—Commercial Credit Co. v. State,. 
16 P.2d 879, 160 Okl. 201. 

(3) Unrecorded mortgage was 
held protected.—State v. Crosswhite,. 
84 So. 813, 303 Ala. 586—33 C.J. p 
670 note 61 [c]. 

(4) Unrecorded lien was held not 
protected.—^Piedmont Finance Corpo¬ 
ration V. Commonwealth, 135 S.E. 
673, .146 Va, 287. 

(5) Nonresident owner was held 
not required to have registered title 
to be protected.—Smith v. Common¬ 
wealth, 126 S.B. 236, 141 Va. 490. 

(6) Mortgage recorded in another 
state was held protected.—Herold 
Motor Car Co. v. Commonwealth, 9 
S.W.2d 714, 225 Ky. 618—Herold Mo¬ 
torcar Co. V. Commonwealth, 287 S. 
W. 939, 216 Ky. 335. 

i (7) Nonresident lienor must have 
taken steps required by laws of his 
state to perfect his title against 
creditors and purchasers.—Commer¬ 
cial Credit Co. v. Commonwealth, 155 
S.B. 689. 165 Va, 1033, 71 A.L.R. 904. 

(8) Requirement for registration 
of lien before lienor can claim au¬ 
tomobile in forfeiture proceeding 
does not apply to assignee of origi¬ 
nal lien creditor.—Myown Develop¬ 
ment Corporation v. Commonwealth, 
167 S.B5. 374, 159 Va, 1004. 

59. U.S.—U. S. V. Deutsch, D.C.N.J., 

8 F.2d 64. 

Cal.—^People v. One 1941 Buick '8, 4- 
Door Sedan, Engine No. 54135130, 
147 P.2d 401, 63 Cal.App.2d 661. 
D.C. — ^U. S. V. One Cadillac Town 
Car Automobile, 18 P.2d 1005. 
Fla,—Gteneral Motors Acceptance 
Corporation v. State, 11 So.2d 486, 
152 Fla, 296. 

Ind.—^Indiana Investment & Securi- 
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wise, whether he is lessor,®® mortgagee or lien- 
or,®i conditional seller,®^ or the transferee or as¬ 
signee of the mortgage, lien, or conditional sales 
contract.®® 

The property interest in the vehicle or convey- * 
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ance of one who is not innocent, however, is not 
protected,®^ but in order that his interest may be 
subject to forfeiture under such statutes he must 
have knowledge or notice of the intended liquor law 
violation,®® although he need not participate to an 
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ties Co. V. Zimmerman, 166 N.E. 
263, 89 Ind.App. 316. 

Iowa.—State v. One Certain Auto¬ 
mobile, 216 N.W. 611, 204 Iowa 
1155. 

33 C.J. p 672 note 67 [d]. 

Automobile, owned by partnersMp 
and used by partner in illegal trans¬ 
portation of liquor, was held subject 
to forfeiture.—U. S. v. O’Neill, D.C. 
Idaho, 19 F.2d 934. 

Knowledge, consent, privity, or 
negligence, by owner not appearing, 
vehicle may not be forfeited.—U. S. 

V. One Chrysler 58 Touring Car, D.C. 
Ala., 17 R2d 855. 

Provision that owner should have 
hearing before automobile should be 
forfeited for being used in trans¬ 
porting untaxed liquor implies that 
illegal use of automobile must have 
been within knowledge of owner to 
incur penalty of forfeiture.—State v. 
Washington, La.App., 172 So. 195. 

Offender lawfully in possession of 
vehicle 

Okl.—General Motors Acceptance 
Corporation v. State, 40 P.2d 664, 
170 Okl. 855. 

eo, U.S.—The Spray, D.Q.R,I., 6 P. 
2d 414. 

81. U.S.—C. I. T. Corporation v. U. 
S., C.C.A.Kan., 37 F,2d 890—U. S. v. 
General Motors Acceptance Corpo¬ 
ration, C.C.A.Ala., 25 P.2d 238— 
The Maberhex, D.C.R.I., 6 F.2d 415. 
Mo.—State ex rel. Wahl v. Kiley, 
APP., 276 S.W. 884. 

Okl.—^McAdams v. State, 219 P. 146, 
101 Okl. 267—^Peavler v. State, 193 
P. 623, 79 Okl. 308. 

Pa.—Commonwealth v. One Buick 
Roadster, 7 Pa,Dist. & Co. 367, 74 
Pittsb.Leg.J. 307, 40 York Leg.Rec. 
55, affirmed 88 Pa. Super. 24—Com¬ 
monwealth V. One Dodge Automo¬ 
bile, 5 Pa.Dist. & Co. 199, 16 Del. 
Co. 635, 4 WashCo. 125, 38 York 
Leg.Rec. 30. 

S.o. —General Motors Acceptance 
Corporation v. Chestnut, 165 S.E. 
231, 158 S.C. 42—^Manufacturers’ 
Finance Acceptance Corporation v. 
Bramlett, 154 S.E. 410, 157 S.C. 
419«-.-W’ard v. Greer, 152 S.B. 678, 
155 S.C. 426. 

Tex.—General Motors Acceptance 
Corporation v. State, 12 S.W.2d 
968, 118 Tex. 189, mandate con¬ 
formed to, Clv.App., 14 S.W.2d 893. 
33 C.J. p 671 note 62, p 672 note 67 

Bona fide lienors only are protect¬ 
ed.—^The Motor Vessel K-22845, D.C. 


N.Y., 55 F.2d 666, affirmed, CCA-, 65 
P.2d 671. 

Lienor for supplies furnished vessel 
U.S.—The Antigostine, D.C.N.Y.. 44 
F.2d 170. 

62. U.S.—U. S. V. One Buick CoupA 
D.C.Fla., 54 F.2d 800—Oakland 
Motor Car Co. v. U. S., aC.A.Cal., 
295 F. 626—Jackson v. U. S., C.C. 
A.Ariz., 293 F. 620. 

Ala.—State ex rel. Biggs v. Frazier, 
131 So. 442, 222 Ala. 180—Hartzog 
Ganey Motor Co. v. State, 130 So. 
771, 222 Ala, 50—General Motors 
Acceptance Corporation v. State, 
117 So. 181, 217 Ala. 571—Wright 
Motor Co. V. State, 106 So. 868, 
214 Ala. 120—^Edwards v. State, 
104 So. 255, 213 Ala. 122. 

Ark.—^White Auto Co. v. Collins, 206 
S.W. 49, 136 Ark. 81, 2 Am.L.R. 
1694. 

Cal.—^People v. One 1924 Studebaker 
Sport Automobile, 234 P. 856, 71 
Cal.App. 134. 

Fla.—Commercial Credit Corpora-1 
tion V. State, 11 So.2d 486, 152 Fla. 
296—General Motors Acceptance 
Corporation v. State, 11 So.2d 482, 
152 Fla. 297. 

Ga.—State v. Industrial Acceptance 
Corporation, 139 S.E. 577, 37 Ga. 
App. 253. 

Ind,—Indiana Investment & Securi¬ 
ties Co. V. Zimmerman, 166 N.E. 
263, 89 Ind.App. 316. 

Iowa.—State v. One Certain Automo¬ 
bile, 216 N.W. 611, '204 Iowa 1155. 
Pa.—Commonwealth v. Bowers, 13 
Pa.Dist. & Co. 714, 21 Del.Co. 147, 
affirmed Commonwealth v. One 
Chrysler Coupe, 101 Pa.Super. 160, 
affirmed Commonwealth v. Bowers, 
166 A. 605, 304 Pa. 253—Common¬ 
wealth V. One Nash Roadster, 9 Pa. 
Dist. & Co. 75, affirmed 91 Pa.Su¬ 
per. 600—Commonwealth v. One 
Ford Truck, 8 Pa.Dist. & Co. 491— 
Commonwealth v. One Oldsmobile 
Automobile, 8 Pa.Dist. & Co. 169. 

33 C.J. p 673 note 67 [fj, [h]. 

Delay in declaring default 

Seller of automobile, under condi¬ 
tional contract of sale, which was 
sought to be forfeited for use in 
transportation of intoxicating liq¬ 
uors, was held not to lose any right 
therein by waiting seventeen days 
before declaring vendee in default 
for nonpayment of installments un¬ 
der contract.—^People v. One 1924 
Studebaker Sport Automobile, 234 P. | 
856, 71 Cal.App. 134. 

G3. U.S.—^U. S. V. One Buick Coup6 
I Automobile, D.C.N.H., 68 F.2d 887 
I —^Missouri Inv. Corporation v. U. 
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S., C.C.A.Mlch., 41 P.2d 744—XT. S. 

V. One Nash Sedan, D.C.N.Y., 39 
P.2d 244—C. I. T. Corporation v. 

U. S.. CC.A.Kan.. 37 F.2d 890— 

U. S. V. Smith, D.C.Idaho, 32 F.2d 
832—U. S. V. Allen, D.C.Idaho, 31 
P.2d 335—Shelliday v. U. S., C.C. 
A.W.Va., 25 F.26 372. 

CaL—People v. One Ford Touring 
Automobile. 25 P.2d 886, 134 Cal. 
App. 456. 

D.C.—Byroad v. U. S.. 35 F.2d 875, 59 
App.D.C. 105—^Automobile Broker¬ 
age Corporation v. U. S., 39 P.2d 
288, 59 App.D.C. 243. 

64. U.S.—U. S. V. One Buick Coup§ 

Automobile, D.C.N.H., 58 F.2d 387 
—^U. S. V. One Dodge Roadster, 
D.C.La., 25 F.2d 912, affirmed, C.C. 
A., Breaux v. U. S. of America, 25 
F.2d 913—The Maberhex, D.C.RL, 

6 F.2d 415. 

Ala.—Parker v. State ex rel. Embry, 

20 So.2d 719, 246 Ala. 372—Hayes 

V. State, 121 So. 52, 219 Ala. 52. 

Ga.—Walker-Durant Motor Co. v. 

State, 180 S.E. 239, 61 Ga.App. 261. 
Mo.—State ex rel. Wahl v. Riley, 
App., 276 S.W. 884. 

Pa.—Commonwealth v. One 1939 
Chevrolet Sedan, Quar.Sess., 35 
Luz.Leg.Reg. 92. 

S.D.—State v. Waul, 240 N.W. 854, 
69 S.D. 484, rehearing denied 241 
N.W. 612, 69 S.D. 533. 

Promise not to nse for liqnor law 
violation 

The interest of one who Intrusts 
the automobile to a known liquor 
law violator is subject to forfeiture 
despite the latter’s promise not to 
use the car for such purpose.—^Park¬ 
er V. State. 122 So. 464, 219 Ala. 362 
—May V. State, 100 So. 780, 211 Ala. 
449. 

65. U.S .—& M Securities Co. v. 

Harney, C.aA.Minn., 59 P.2d 574. 
Ala.—^Edwards v. State ex reL Em¬ 
bry, 20 So.2d 869, 246 Ala. 420. 
D.C.—Manufacturer’s Finance Co. v. 
U. S., 41 F.2d 984, 59 App.D.C. 361 
—Automobile Brokerage Corpora¬ 
tion V. U. S., 39 F.2d 288, 59 App. 
D.C. 243. 

Ga.—State v. Industrial Acceptance 
Corporation, 139 S.B. 677, 37 Ga. 
App. 253. 

SJD.—State v. Waul, 240 N.W. 854, 69 
S.D. 484, rehearing denied 241 N. 
W. 512, 69 S.D. 533. 

Pact that owner of vehiole was not 
owner of liqnor being transported 
was immaterial where he participat¬ 
ed in the offense.—Thrower v. State, 
105 So. 689, 213 Ala. 5S3. 
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extent that would subject him to criminal liabili¬ 
ty but it has been held that such conduct is re¬ 
quired to subject a lienor’s interest to forfeiture.®^ 
A lienor with notice of the intended liquor law vio¬ 
lation is not protected,®® and his knowledge of the 
owner’s reputation as a liquor law violator consti¬ 
tutes notice.®^ One engaged in the business of rent¬ 
ing automobiles has been held to be under a duty to 
make a reasonable investigation as to whether his 
customer has a record and reputation as a liquor 
law violator.70 It has also been held that the seller 
of an automobile who retains a lien as conditional 
seller, mortgagee, or otherwise is under an active 
duty to investigate the purchaser, and his interest is 
not protected where the purchaser has a record of 
violations of the liquor law,'^^ but other cases have 
held that the seller is under no duty to investigate'^^ 
unless he has knowledge of facts reasonably calcu¬ 
lated to excite suspicion.'^® In determining wheth¬ 
er the lienor had notice of the illegal use to which 
the vehicle would be put, it is the knowledge and 
investigation of the original lienor that is perti¬ 


nent, even though the lien has been assigned or 
transferred.Thus, if the lien would not be pro¬ 
tected if still held by the original lienor, the vehi¬ 
cle remains forfeitable, although the lien has been 
transferred to a completely innocent person who 
purchased it in good faith for a valuable consid¬ 
eration,'^® and in order that a transferee may be 
entitled to protection, he must show his own good 
faith as well as that of the original lienor.'^® 

§ 389. - Real Property 

Real property may be Included within the scope 
of a forefeiture statute. 

Proceedings against real estate which is used in 
violation of the liquor laws are generally by way 
of injunction or abatement proceedings, as discussed 
infra §§ 405-412, but such property may be includ¬ 
ed within the scope of a forfeiture statute,al¬ 
though a statute providing for the search, seizure, 
and forfeiture of property used in connection with 
the illegal sale or manufacture of liquor has been 
construed as not applicable to real estate'^® and 


66. U.S.—U. a V. Kidd, D.C.Idaho, i 

19 F.2d 535. I 

S.D.—State v. Waul, 240 N.W. 854. 59 
S.D. 484, rehearing* denied 241 N. 
W. 612, 59 S.D. 53S. 

67. Mo.—State ex rel. Wahl v. Ri¬ 
ley, App., 276 S.W. '884. 

68. U.S.—U. S. V. One Bulck Coup6 
Automobile, D.aN.H., 58 F,2d 387 
—I. T. Corporation v. TJ. S., C. 
C.A.S.D., 40 F.2d 825—U. S. v. 
Kidd, D.aidaho, 19 F.2d 535. 

89. U.S.—XT. S. V. Orton, D,C.Wash., 
43 F.2d 259—C. I. T. Corporation 
V. IT. S.. C.C.A.S.D.. 40 F.2d 825. 
Ala.—Parker v. State, 122 So. 464, 
219 Ala. 362. 

Beputation of buyer’s husband 
U.S.—U. S. V. One Chrysler Sedan, 
Motor No. 077048, D.C.Pa., 18 F. 
Supp. 684. 

Knowledge of reputation imputed 

(1) Automobile purchaser's gen¬ 
eral reputation for violating prohibi¬ 
tion laws charges seller with knowl¬ 
edge thereof, or is sufficient to put 
him on inquiry.—^Parker v. State ex 
rel. Embry. 20 So.2d 719, 246 Ala. 
372—Riley-Akins Chevrolet Co. v. 
State, 138 So. 412, 224. Ala. 42—Au¬ 
burn Sales Co. v. State, 134 So. 867, 
223 Ala. 184—May v. State, 108 So. 
863, 215 Ala. 16—State v. Gadsden 
Loan & Trust Co., 106 So. 837, 214 
Ala. 68. 

(2) Buyer's reputation as viola¬ 
tor of prohibition laws was not im¬ 
puted to seller of automobile sought 
to he forfeited, so as to convict him 
of culpable negligence in sale of car, 
unless such reputation was a general 
one, existing at buyer's place of res¬ 


idence, or at his place of business or 
occupation, and when car was sold. 
Ala.—Riley-Akins Chevrolet Co. v. 
State, supra—General Motors Ac¬ 
ceptance Corporation v. State, 117 
So. 181, 217 Ala. 571—Wright Mo¬ 
tor Co. V, State, 106 So. '868, 214 
Ala, 120. 

Va.—^Myown Development Corpora¬ 
tion V. Commonwealth, 167 S.B. 
374, 159 Ya. 1004. 

(3) Rumor is not always "repu¬ 
tation."—^Hartzog-Ganey Motor Co. 
V. State, 130 So. 771, 222 Ala. 50. 
Forgery by salesman. 

'Forfeiture of automobile for trans¬ 
porting liquor was held unauthorized 
against conditional seller’s assignee, 
where name of reputable person was 
forged on sales contract by sales¬ 
man.—Manufacturers* Finance Co. v. 
U. S., 41 F.2d 984, *69 App.D.C. 361. 

70. S,D.—State v. Waul, 241 N.W. 
512, 59 S.D. 533. 

71. U.S.—U. S. V. Bailey, D.C.CoIo., 
42 F.2d 908. 

72. U.S.—U. S. V. One Nash Coup€, 
D.C.Pa., 48 F.2d 663—Shelllday v. 
U. S„ C.C.A.W.Va,, 25 F.2d 372. 

Cal.—^People v. One Ford Touring 
Automobile, 26 P.2d 886, 134 Cal. 
App, 456—People v. One 1924 
Studebaker Sport Automobile, 234 
P. 856, 71 Cal.App. 134. 

Va.—^Myown Development Corpora¬ 
tion V. Commonwealth, 167 S.B. 
374, 169 Va. 1004. 

73. U.S.—^U. S. V, One Bulck Coup4 
Automobile, D.C.N.H., 68 F.2d 387 
—^U. S. V. One Nash Coach, D.C. 
N.Y., 39 F.2d 245—Shelliday v. U. 
S., C.C.A.W.Va., 25 F.2d 872. 

Ala.—^Riley-Akins Chevrolet Co. v. 
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state. 18S So. 412, 224 Ala. 42— 
Hartzog-Ganey Motor Co. v. State, 
130 So. 771, 222 Alau 50—Parker v. 
State, 122 So. 464, 219 Ala. 362 
—^Auburn Sales Co. v. State, 122 
So. 463, 219 Ala. 360—Edwards v. 
State, 104 So. 255, 213 Ala. 122. 
The notice necessary to excite sus¬ 
picion may be slight and may be a 
notice imputed by law, such as gen¬ 
eral character of the buyer as a 
violator of the prohibition law.— 
Edwards v. State, 104 So. 256, 213 
Ala. 122. 

Furohaser’s good reputation reliev¬ 
ed conditional seller of automobile 
seized for transporting liquor of 
further inquiry.—State ex rel. Biggs 
V. Frazier, 131 So. 442, 222 Ala. 180. 
Beasonable investigation made 
Ala.—Commercial Credit Co. v. State, 
104 So. 401, 213 Ala. 169. 

D.C.—Byroad v. U. S., 35 F.2d 875, 
59 App.D.C. 105. 

74. U.S.—U. S. V. Bailey, D.C.C 0 I 0 ., 
42 F.2d 908. 

75. U.S.—^U. S. V. One Buick Coup4- 
Automobile, D.C.N.H., 68 F.2d 387 
—^U. S. V. Orton, D.C.Wash., 43. F. 
2d 259—^Missouri Inv. Corporation 
V. U. S., C.C.A.Mich., 32 P.2d 611. 

76. U.S.—Missouri Inv. Corporation 
V. U. S., supra. 

77. Ala.—^House and Lot v. State, 
85 So. 382, 204 Ala. 108, 10 A.L.R. 
1689. 

33 C.J. p 673 note 72. 

78- U.S.—^Friedman ▼, McCampbell, 
D.C.N.T., 56 F.2d 856—U. S. v. 
63,260 Gallons of Beer, D.C.Mass., 
13 F.2d 242—U. S. v. Nine 200- 
Barrel Tanks (Approximatels^ 
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has been construed as not applicable to the prop¬ 
erty attached thereto.^® 

§ 390. - Documents 

Documents used In connection with violations of 
the liquor laws may be seized. 

Books of account and other documents used in 
connection with the business may be seized as an 
incident of the arrest of one illegally engaged in 
the liquor business, even though such property is not 
included in the search warrant.^0 Under a search 
warrant for liquors, forged and fictitious permits 
found on the premises and apparently used in the 
unlawful sale of liquor may properly be seized and 
used as evidence of such unlawful sales.^l Under 
the acts of congress making it a felony for a whole¬ 
sale liquor dealer to fail to keep a record of sales 
and purchases of liquor, documents showing sales 
and purchases that should have been, but were not, 
recorded are proper subjects of a search warrant,^^ 
but the right of prohibition agents to inspect rec¬ 
ords as to the sale, purchase, or manufacture of 


intoxicants, required to be kept by act of congress, 
gives them no right to make a forcible entry for 
the purpose of such inspection or to seize such rec- 
ords.SS 

§ 391. Places Subject to Search 

Private dwellings are frequently protected by stat¬ 
ute from searches for violations of the liquor laws un¬ 
less the premises are being used for a business pur¬ 
pose or for the illegal sate of liquor. 

Where the statute specifies the places which may 
be searched for violations of the liquor laws, a 
search must be limited to such places.S^ As dis¬ 
cussed in the C.J.S. title Searches and Seizures § 
66, also 56 Corpus Juris page 1190 note 50-pagc 
1191 note 60, a search of a dwelling place without 
a warrant is an unreasonable search forbidden by 
the constitution, and additional protection of dwell¬ 
ing houses from searches and seizures for viola¬ 
tions of liquor laws is given in many jurisdictions 
by statutes which forbid the issuance of search war¬ 
rants to search a private dwelling occupied as such 
for violations of the liquor laws,S5 unless it is be- 


Full) of Beer, D.C.R.I., 6 F.2d 401 
—Mellet & Nichter Brewing Co. v. 
U. S.. D.C.Pa., 296 F. 765. 

79. U.S.—U. S. V. 8765 Barrels of 
Beer, E.tc., B.C.N,Y., 42 F.2d 663 
—U. S. V. 63,260 Gallons of Beer, 
D.C.Mass., 13 F.2d 242—U. S. v. 
Nine 200 Barrel Tanks (Approxi¬ 
mately Pull) of Beer, D.C.R,I., 6 
P.2d 401—In re Crescent Bever¬ 
age Co., r).C.Pa.. 297 P. 1009. 

80. U.S.—Marron v. U. S., Cal., 48 
S.Ct. 74, 275 U.S. 192, 72 L.Ed. 231 
—U. S. V. Durkin, D.C.Pa., 41 F.2d 
851—U. S. V. Gowen, C.C.A.N.T., 
40 F.2d 593, reversed on other 
grounds 51 S.Ct. 153, 282 U.S. 344, 
75 L.Ed. 374—^Marron v. U. S., C. 

C. A.Cal., 8 F.2d 251. 

81. U.S.—^Lipschutz V. Quigley, D.C. 
Pa., 287 P. 395. 

82. U.S.—U. S. V. Kraus, D.C.N.T., 
270 F. 678. 

83. U.S.—U. S. V. Kraus, supra. 

84. Tex.—Chapin v. State, 296 S. 
W. 1095, 107 Tex.Cr. 477. 

33 C.J. p 673 note 76. 

85. U.S.—^U. S. V. Berkeness, Alas¬ 
ka, 48 S.Ct. 46, 275 U.S. 149, 72 Li. 
Ed. 211—Wida v. U. S., C.C.A. 
Minn., 62 F.2d 424—Thompson v. 
U. S., C.C.A.W.Va., 22 P.2d 134— 

U. S. v. Boscarino, D.C.N.T., 21 
P.2d 575—Simmons v. U. S., C.C.A. 
Okl., 18 F.2d 85—U. S. v. Vallos, 

D. C.Wyo.. 17 F.2d 390—U. S. v. 
Kordos, D.C.Pa., 18 P.2d 905—U. S. 

V. Moore, D.C.Me.. 4 P.2d 600— 
Temperani v. U. S., C.C.A.Cal., 299 
P. 365—^Jozwich V. U. S., C.C.A.I11., 
28$ 7. 831. 


Mich.—People v. Hertz, 193 N.W. 
781, 223 Mich. 170. 

Ohio.—^Antorzek v. City of Lake- 
wood, 165 N.B. 740, 31 Ohio App. 
417—^Bender v. Addams, 162 N.E. 
604, 28 Ohio App. 75—Blatnik v. 
State, 164 N.B. 814, 23 Ohio App. 
137. 

Okl.—Thomas v. State, 79 P.2d 625, 
64 OkLCr. 266—Gatewood v. State, 
46 P.2d 962, 67 Okl.Cr. 200—Moffltt 
V. State, 287 P. 736, 47 Okl.Cr. 
234—^Loveless v. State, 277 P. 
672, 43 Okl.Cr, 146—Bayne v. 

State, 274 P. 694, 42 Okl.Cr. 81— 
Murray v. State, 264 P. 215, 39 Okl. 
Cr, 232—^Bowen v. State, 244 P. 
49, 33 Okl.Cr. 351—Kolander v. 
State, 241 P. 837, 33 Okl.Cr. 31— 
Peard v. State, 240 P. 168, 32 Okl. 
Cr. 96—McClure v. State, 237 P. 
145, 31 Okl.Cr. 60—Cosby v. State, 
236 P. 906, 30 Okl.Cr, 405—Wil¬ 
liams V. State, 234 P. 781, 30 Okl. 
Cr. 39—^Poster v. State, 226 P, 602, 
27 OkLCr. 270. 

Pa.—Commonwealth v. One Box Ben¬ 
edictine, 138 A. 90, 290 Pa. 121— 
Commonwealth v. Scanlon, 84 Pa. 
Super. 669. 

Tex.—McTyre v. State, 19 S.W.2d 49, 
113 Tex.Cr. 31. 

Wis.—Hessian v. State, 220 N.W. 
232, 196 Wis. 435. 

33 C.J. p 673 note 77, p 674 note 78. 
Search as incident of arrest see in¬ 
fra § 394. 

Statute reasonably construed 
U.S.—U. S. V. Nagle, D.C.N.T., 34 
P.2d 952. 

Scope of statute 

(1) Provision of Prohibiticn Act 
that search warrant shaU not issue 
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to search private dwelling is lim¬ 
ited to officers under that act.—^U. S. 
V. Nobriga, D.C.R.I.. 19 P.2d 92. 

(2) Federal narcotic officer, on de¬ 
tecting odor of burning opium com¬ 
ing from defendant's home, was au¬ 
thorized to search premises for vio¬ 
lation of Harrison Anti-Narcotic Act 
only, and not for violation of Nation¬ 
al Prohibition Act.—U. S. v. Boyd, 
D.C.Wash.. 1 P.2d 1019. 

(3) Statute prohibiting search 
warrant for private dwellings was 
held applicable to warrant Issued 
under National Prohibition Act, al¬ 
though indictment related to revenue 
laws.—^Nobriga v. U. S., C.C.A.R.L, 
22 F.2d 507. 

Statute limited to nighttime search 
S.C.—State V. Cook, 28 S.B.2d 842, 

204 S.C. 295. 

Cellar 

(1) Cellar is part of dwelling pro¬ 
tected from unlawful searches and 
seizures.—Nobriga v. U. S., C.C.A.R. 
I., 22 P.2d 507. 

(2) Search warrant for search of 
cellar under private dwelling used 
for operation of commercial stills 
was held valid.—^U. S. v. Nobriga, D. 
C.R,I., 19 P.2d 92. 

(3) Subbasement, used €ls distil¬ 
lery by lodger renting room and sub¬ 
basement, was held not home, such 
as would grant him privileges as to 
search and seizure.—Waxman v. U. 
S„ C.C.A.Cal., 12 P.2d 776, certiorari 
denied 47 S.Ct. 108, 273 U.S. 716, 71 
L.Ed. 855. 

Besideuce and dwelling house 

Man can have residence in one 
place and actually occupy ''dwelling 
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ing used for the unlawful sale of liquor or is being 
used in part for some business purpose, in which 
case it is subject to search under a proper search 
warrant^® While it has been held that the illegal 
manufacture of intoxicating liquors will subject the 
premises to search, has also been held that mere 
illegal possession's or manufactures^ of liquor will 
not subject a dwelling to search. However, the ille¬ 
gal manufactureSO or possession or storage^i of 
liquor for commercial purposes will subject a dwell¬ 
ing place to search. 


§ 392. Search of Person 

The search of a person suspected of violating the 
liquor laws Is unauthorized unless there Is a warrant, 
a lawful arrest, or a consent thereto. 

No search of the person or seizure of any article 
found on him may be made without a search war¬ 
rant on mere suspicion that the person is violating 
the liquor laws in having contraband liquor in his 
possession, unless and until the alleged offender 
is in custody under a warrant of arrest or has been 
lawfully arrested without a warrant, as authorized 
by law,Qi* unless he consents to such search 


house” in another within statute 
limitingr right of search.—^Donahue v. 

U. S., C.C.A.Idaho, 56 P.2d 94. 
Building h^d not to he dweUing 

house 

(1) Outbuildings.—R u h m a n n v. 
State, 22 S.W.2d 1069. 113 Tex.Cr. 
527. 

(2) Frame lean-to built at back of 
defendant’s residence and attached 
thereto by carpentry, but having no 
floor opening into dwelling.—U. S. v. 
Mitchell, D.C.Tex., 12 P.2d 88. 

(3) Mere connection of dwelling 
with garage through rear window of 
dwelling was held not to make ga¬ 
rage part of dwelling.—^U. S. v. Kar- 
dos, D.C.Pa., 31 F.2d 204. 

(4) A shed or outhouse on prem¬ 
ises occupied by a dwelling house is 
not a private dwelling.—Monaghan 

V. tr. S,, C.C.A,La., 5 P.2d 424. 

(6) Room in garage building in 
which one of the garage employees 
slept and cooked his meals was held 
not a private dwelling.—Steele v. 
U. S., N.Y.. 45 S.Ct. 414, 26? U.S. 
498, 69 L.Ed. 767. 

(6) Mere use of lean-to having 
dirt floor and crowded with distil¬ 
lery equipment as sleeping place for 
children would not malce it private 
dwelling.—^U. S. v. Mitchell, D.C.Tex., 
12 F.2d 88. 

86. U.S.—U. S. V. Vottlero, D.C.N. 

T. , 25 F.2d 346—^McDonough v. 

U. S., C.C.A.Cal., 299 F. 30, motion 
denied 1 F.2d 147, and certiorari 
denied 46 S.Ct. 95, 266 U.S. 613, 
69 L.Ed. 468. 

Alaska.—^U. S. v. Boland, 7 Alaska 
103. 

Ohio.—^Hudson v. State, 172 N.E. 301, 
36 Ohio App. 87—^Bender v. Ad- 
dams, 162 N.E. 604, 28 Ohio App. 
76. 

Okl.—Wagner v. State, 121 P.2d 322, 
73 Okl.Cr. 317—Thomas v. State. 
79 P.2d 626, 64 Okl.Cr. 265—Bayne 

V. State, 274 P. 694, 42 Okl.Cr. 
81—Walkenhorst v. State, 259 P. 
663, 38 Okl.Cr. 180. 

Pa.—Commonwealth v. One Box Ben¬ 
edictine, 138 A. 90, 290 Pa. 121. 
Tex.—^Brown v. State, 296 S.W. 579, 
10? Tex.Cr. 824. 


Showing required 

(1) Search warrant may not be 
Issued unless residence is clearly 
shown to come within exceptions. 
—Vice V. State. 251 P. 609, 36 Okl.Cr. 
18. 

(2) Traffic in intoxicating liquor, 
destroying immunity of private res¬ 
idence from search, may be proved 
by circumstantial evidence.—^Hudson 

V. State, 172 N.E. 301, 35 Ohio App. 
87—Podner v. State, 19 Ohio App. 
82. 

Hotel in part used as private dwell¬ 
ing 

Warrant for search of country ho¬ 
tel apparently constituting single 
premises is not invalidated because 
later proceedings disclose that rooms 
not searched are occupied as pri¬ 
vate dwelling.—^U. S. v. Nagle, D.C. 
N.Y., 34 F.2d 952. 

Dwelling used fox business 

(1) House to which many people 
resorted, leaving often in intoxicat¬ 
ed condition, was held private dwell¬ 
ing partly used as saloon, which 
could be searched for possession of 
liquor.—Commonwealth v. One Box 
Benedictine, 138 A. 90, 290 Pa. 121. 

(2) A search of premises used as 
a Ailing station and lunch room, with 
sleeping room and kitchenette at¬ 
tached, was not invalid on ground 
that defendant used part of premises 
as his home.—^Isbell v. State, Okl. 
Cr., 143 P.2d 627. 

87. Mich.—^People v. Schregardus, 
197 N.W. 673, 226 Mich. 279. 

Ohio,—State v. Sabo. 140 N.E. 499, 
108 Ohio St. 200—Sharpling v. 
City of Lorain, 178 N.E. 601, 40 
Ohio App. 381. 

88. U.S.—U. S. V. Mitchell, D.C. 
Tex,, 12 P.2d 88. 

Ohio.—^Antorzek v. City of Lakewood, 
166 N.E. 740, 31 Ohio App. 417— 
Bender v. Addams, 162 N.E. 604, 
28 Ohio App. 75. 

Wyo.—State v. Scott, 286 P. 390, 41 
Wyo. 438. 

89. U.S.—U. S. V. Leach, D.C.Del., 
24 P.2d 966—U. S. v. A Certain 
Distillery, D.C.La., 24 P.2d 567— 
Staker v. U. S., C.aAKy., 5 F.2d 
312—U. S. v. Palma^ D.C.Mass., 
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295 P. 149—Jozwich v. U. S.. C.C. 
A.I11., 288 P. 831. 

Operation of still in dwelling is not 
“business purpose,” within statute 
prohibiting search of dwelling not 
used for business purpose.—^Nobrlga 

V. U. S., C.C.AR.I., 22 P.2d 507. 

90. U.S.—U. S. V. Berger, D.C.Mass., 
22 P.2d 867—Kasprowlcz v. U. S., 
C.C.A.Mich., 20 P.2d 606. 

91. Okl.—Buckley v. State, 102 P. 
2d 619, 69 Okl.Cr. 285—Thomas v. 
State, 79 P.2d 626, 64 Okl.Cr. 265. 

92. U.S.—Snyder v. U. S., C.C.A.W. 
Va., 285 F. 1. 

Ala.—Cobb v. State, 97 So. 779, 19 
Ala.App. 345, certiorari .denied Ex 
parte Cobb, 97 So. 788, 210 Ala. 
252. 

Miss.—^Robinson v. State, 108 So. 
903, 143 Miss. 247. 

Ohio.—City of Cincinnati v. Wagner, 
27 Ohio N.P.,N.S., 446. 

Okl.—Bowman v. State, 120 P.2d 
373, 73 Okl.Cr. 248—McAfee v. 

State, 82 P.2d 1006, 66 Okl.Cr. 65 
—^Ketcham v. State, 75 P.2d 1159, 
63 Okl.Cr. 428—Winger v. State. 
273 P. 366, 41 Okl.Cr. 377—Dia¬ 
mond V. State, 271 P. 961, 41 Okl. 
Cr. 140—Sherwood v. State, 265 P. 
148, 39 Okl.Cr. 329—Birdwell v. 
State, 269 P. 152, 37 OkLCr. 410— 
Whitford v. State, 247 P. 424. 
36 Okl.Cr. 22—Sprinkle v. State, 
245 P. 901, 34 Okl.Cr. 161—Gower 
v. State, 246 P. 67, 34 Okl.Cr. 149 
—Condron v. State, 237 P. 465, 31 
Okl.Cr. 130—Graham v. State, 237 
P. 462, 31 Okl.Cr. 125—Miles v. 
State, 236 P. 57, 30 Okl.Cr. 302, 44 
A.L.R. 129—Keith v. State, 235 P. 
635, 30 Okl.Cr. 179—Keith v. State, 
236 P. 634, 30 OkLCr. 177—Keith 
V. State, 236 P. 631, 30 Okl.Cr. 168. 
Pa.—Commonwealth v. Horcher, 38 
Pa.Dist. & Co. 114. 

Tex.—Costello v. State, 36 S.W.2d 
172, 117 Tex.Cr. 163. 

W. Va.—State v. Wills, 114 S.E. 261, 
91 W.Va. 669. 

Search of another 

One cannot complain of illegal 
search of codefendant in whose pos¬ 
session whisky was found.—^Penrod 
V. State. 258 P. 1052, 38 OkLCr. 46. 
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of the person or seizure of the article.^3 Where 
an officer has arrested a person carrying intoxicat¬ 
ing liquor exposed to view, he may then search his 
clothing, without a search warrant, to ascertain 
whether he has more liquor concealed about his 
person.^^ Where the possession of intoxicants is 
disclosed by a person under arrest, without a search 
of his person, such intoxicants may be taken pos¬ 
session of by an officer.95 a warrant authorizing 
the search of certain premises does not authorize 
a search of the persons found therein,96 unless they 
attempt to escape,^ or are seen putting liquor in 
their pockets.^ ^ 

§ 393. Information, Complaint, or Affidavit 

a. In general 

b. Form, contents, and construction 

c. Probable cause 

d. Description of premises or thing to 

be searched 

e. Description of person to be searched 

or of property to be seized 


§ 393 

a. In G-eneral 

A search warrant for the violation of the liquor 
laws must be based on an application therefor made by 
a person specified by statute. The statute may require 
the application to be filed In the office of the official 
issuing the warrant. 

An application, generally in the form of an in¬ 
formation, complaint, or affidavit, must be made as 
the basis for the issuance of a search warrant for 
a violation of the liquor laws.^^ The application 
for a search warrant for a violation of the liq¬ 
uor laws must be made by the persons specified in 
the statutes,^ such as by a citizen or resident of 
the county,2 a legal voter,3 a creditable resident,^ 
a credible person,5 any person competent to be 
a witness in a civil suit,® a reputable citizen,^ or 
a specified public officer.® 

Under a statute so providing, an application for 
a warrant to search a dwelling must be supported 
by the affidavits of two credible persons,^ but the 
affidavit of one person is sufficient where the prem¬ 
ises to be searched are other than a dwelling.^® 
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Arxdst and searcbi justified 

Tenn.—Hughes v. State, 238 S.W. 

688, 146 Tenn, 544, 20 A.L.R, 544. 
33 C.J. p 679 note 57 [aj. 

93- Ky.—^Holtorooks v. Common¬ 
wealth, 247 S.W. 751, 197 Ky. 568. 
Consent to search premises was 
held not consent to search person.— 
State V. Kollat, 208 N.W. 900, 190 
Wis. 256. 

Faclcage laid down or abandoned 

(1) Where defendant, at officer's 
request, laid down package he held, 
and officers found that it contained 
liquor, it was held that defendant's 
person was searched.—State v. 
Wuest, 208 N.W. 899, 190 Wis. 261. 

(2) Where person, on being ac¬ 
costed by officer, abandoned contain¬ 
er or package containing intoxicat¬ 
ing liquor, no search warrant was 
necessary.—Sprinkle v. State, 246 P. 
901, 34 Okl.Cr. 161. 

94. Ky.—Whitaker v. Common¬ 
wealth, 246 S.W. 826, 197 Ky. 283. 

95. Mich.—^People v. McCourtney, 
190 N.W. 623, 220 Mich. 650. 

N-.C.—State V. Campbell, 110 S.B. 86, 
182 N.C. 911. 

96- Ind.—State v. Nozanich, 192 N. 

E. 431, 207 Ind. 264. 

Mo.—State v. Smith, App., 285 S.W. 
1039. 

Tenn.—^Parker v. State, 150 S.W.2d 
726, 177 Tenn. 380. 

Wis.—State v. Wuest, 208 N.W. 899, 
190 Wis. 261. 

33 C.J. p 674 notes 83, 84. 

97. Wash.—City of Olympia v. Culp, 
240 P. 362, 136 Wash. 694—City 
of Olympia v. Culp, 240 P. 360, 
362, 136 Wash. 374. 


98. Wash.—State v. Brumas, 296 P. 
1023. 161 Wash. 384. 

99. Mich.—^People v. Burt, 210 N. 
W. 97, 236 Mich. 62. 

Ohio.—City of Columbus v. Buehler, 
23 Ohio N.P..N.S., 589. 

Okl.—Wilkerson v. State, 266 P. 63, 
37 Okl.Cr. 43. 

Pa.—Commonwealth v. Degregorio, 5 
Pa.Dist. & Co. 205, 2 Som.Co. 245, 
72 Plttsb.Leg.J. 1068. 

33 C.J. p 674 note 87. 

Warrant issued on knowledge of 
issuing officer invalid where no siffi- 
davit was made.—Elliot v. Common¬ 
wealth, 287 S.W. 726, 216 Ky. 270— 
Osborne v. Commonwealth, 282 S. 
W. 762, 214 Ky. 84—^Morse v. Com¬ 
monwealth, 266 S.W. 37, 204 Ky. 672, 
dissenting opinion, 271 S.W. 1106. 
Application is not basis of criminal 
prosecution 

Ill.—^People v. Jones, 176 N.E. 414, 
343 HI. 291. 

1. TJ.S.—U. S. V. American Brewing 
Co., D.C.Pa., 296 P. 772. 

33 C.J. p 675 note 97. 

2. Mass.—Commonwealth v. Intoxi¬ 
cating Liquors, 113 Mass. 13. 

3. Vt.—State v. Intoxicating Liq¬ 
uors, 44 Vt. 208. 

4. Iowa.—State v. Blair, 34 N.W. 
432, 72 Iowa 691—State v. Thomp¬ 
son, 44 Iowa 399. 

5. Miss.—^Buck v. State, 121 So. 147, 
163 Miss. 710—State v. Watson, 98 
So. 241, 133 Miss. 796. 

6. Me.—State v. Mallett. 122 A. 670, 
123 Me. 220. 

7. Ky.—^Hardin v. Commonwealth, 
261 S.W. 21, 202 Ky. 670- 

I 33 C.J. P 676 note 95. 
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Magistrate is the judge of wheth¬ 
er affiant is a reputable citizen.— 
Hardin v. Commonwealth, supra. 
Application may be made by an ac¬ 
complice 

Ky.—Statom y. Commonwealth, 258 
S.W. 89, 201 Ky. 668. 

Official issuing the warrant can¬ 
not make the application.—Clark v. 
Commonwealth, 266 S.W. 280, 204 
Ky. 740. 

Applicant’s bad reputation, not ap¬ 
pearing on face of application, is 
not a ground for invalidating the 
warrant.—^Alvey v. Commonwealth, 
261 S.W. 866, 199 Ky. 655. 

8. Mo.—State v. Catalino, 296 S. 
W. 668, 316 Mo. 1162—State v. Ste¬ 
vens, 292 S.W. 36, 816 Mo. 602— 
State V. Huckabe, App., 269 S.W. 
691. 

33 C.J. p 675 note 96. 

9. Tex.—La Fitte v. State, 54 S.W. 
2d 133, 122 Tex.Cr. 239—Montal- 
bano V. State, 34 S.W,2d 1100, 116 
Tex.Cr. 242—^Johnson v. State, 22 
S.W.2d 943, 113 Tex.Cr. 679—Mc- 
Tyre v. State, 19 S.W.2d 49, 113 
Tex.Cr. 31—^Moore v. State, 16 S. 
W.2d 617, 112 Tex.Cr. 142—Arm¬ 
strong V. State, 298 S.W. 604, 107 
Tex.Cr. 653—Green v. State, 296 
W: 1108, 107 Tex.Cr. 462. 

10. Tex.—^Brown v. State, Cr., 184 
S.W.2d 840—^Burns v. State, 60 S. 
W.2d 793, 124 Tex.Cr. 131—Schenk 
V. State, 293 S.W. 1101, 106 Tex. 
Cr. 564—McTyre v. State, 19 S.W. 
2d 49, 113 Tex.Cr. 31. 

Premises held not to be dwelling 
(1) Bam.—Graves v. State, 31 S. 
W.2d 466, 116 Tex.Cr. 321. 
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Filing of application. Under statutes so provid¬ 
ing, the application must be filed in the office of 
the officer issuing the warrant,ii but a warrant is 
not invalidated by reason of the fact that the mag¬ 
istrate permitted the removal of the application 
from his office where no harm was done.^^ 

b. roim, Contents, and Construction 

The form and contents of an application for a search 
warrant for a violation of the liquor laws must comply 
with constitutional and statutory provisions*. 

The form and contents of an application for a 
search warrant for a violation of the liquor laws 
must comply with constitutional and statutory provi¬ 
sions.^^ It has been held that an application which 
follows the language of the statute or the forms 


which it prescribes is sufficients^ The application 
must be certain and definite,but it need not be 
as specific as an indictment or information,nor 
need it conform to the nicety of pleading required 
of an indictment or information.^^ The applica¬ 
tion is to be construed reasonably^S and is to be 
read as an entirety.^® Obvious clerical errors will 

be disregarded.^® 

Under some statutes the application must be in 
writing,but under others a written application 
is not necessary.22 The application should be dat- 
ed^s and it may be amended to show its correct 
date.2^ The application for a search warrant need 
not be postponed until the institution of a criminal 

prosecution.25 


(2) Cabin containing: no cooking 
utensils, no bed covering or linen, 
except a bed with an old mattress 
on it.—^Pate v. State, 83 S.W.2d 984, 
129 TexCr. 45. 

11. Ky.—^Fowler v. Commonwealth, 
264 S.W. 1076, 204 Ky. 625—Ken¬ 
dall V. Commonwealth, 259 S.W. 
71. 202 Ky. 169. 

Mich.—^People v. Miadigan, 193 N.W, 
806, 222 Mich. 86. 

33 C.J. p 674 note 88. 

A notation of the filing need not 
be made on the application.—Wil¬ 
lard V. State, 92 P.2d 600, 66 Okl. 
Cr, 344—33 C.J. p 674 note 88 [a]. 

12. Ind.—Goodman v. State, 165 N. 
B. 755, 201 Ind. 189. 

13. U.S.—^In re Herter, C.C.A.Mont., 
33 P.2d 400, 

Mich.—^People v. Woodward, 203 N. 

W. 627, 230 Mich. 451. 

Mo.—State v. Vilott, 1 S.W.2d 827. 
Mont.—State v. English, 229 P, 727, 
71 Mont 343. 

Okl.—^Bohannon v. State, 90 P.2d 676, 
66 Okl.Cr. 190. 

33 C.J. p 675 notes 98, 1, p 674 note 
87 [a]. 

14. Miss.—^Banks v. City of Jack- 
son, 120 So. 209, 152 Miss. 844. 

Tex—^Pate v. State, 83 S.W.2d 984, 
129 TexCr. 45. 

33 C.J. p 676 note 99, 

State proceeding; federal form 
Form of affidavit prescribed by 
federal government is not control¬ 
ling in state prohibition laws.— 
Montalbano v. State, 34 S*W.2d 1100, 
116 TexCr. 242. 

16. Ky.—^Hyde v. Commonwealth, 
268 S.W. 107, 201 Ky. 673. 

Mich.—People v. Gutzid, 248 N.W. 
555, 263 Mich. 82. 

Tex.—Peters v. State, 161 S.W.2d 
592, 142 TexCr. 146. 

Application held vague and uncer¬ 
tain 

Ky.—Elliott V. Commonwealth, 287 
S.W. 726, 216 Ky. 270. 

Okl.—^Ljynch v. State, 98 P.2d 625, 
68 Okl.Cr. 303. 


Search of vehicle 

Where an affidavit is made for the 
purpose of securing a warrant to 
search an automobile allegedly used 
in the transportation of intoxicating 
liquors from one place to another, 
the affidavit must clearly state a 
point from which the transportation 
began or a definite point of destina¬ 
tion.—^Bohannon v. State, 90 P.2d 
675, 66 Okl.Cr. 190. 

10. Okl.—^Young V. State, 123 P.2d 
294, 74 Okl.Cr. 64. 

17. Mich.—^People v. Schultema, 204 
N.W. 709, 231 Mich. 678. 

Bisjunctive statement held not in¬ 
sufficient 

Miss.—^Banka v. City of Jackson, 120 
So. 209, 152 Miss. 844. 

18- U.S.—^Johnson v. U. S., C.C.A. 
Mich., 46 P.2d 7—U. S. v. Phillips, 
D.C.N.T., 34 F.2d 495. 

Ill.—^People V. Jones, 175 N.B. 414, 
343 III. 291. 

Ind.—Hess v. State, 161 N.E. 405, 
198 Ind. 1. 

Okl.—Watson v. State, 117 P.2d 808, 
73 Okl.Cr. 58. 

Statement in alternative in affida¬ 
vit for liquor search warrant that 
liquor was possessed or manufac¬ 
tured did not charge anything more 
than possession.—State v. Scott, 286 
' P. 390, 41 Wyo. 438. 

Judicial notice taken of alcoholic 
content of whisky.—^Pitzer v. State, 
103 P.2d 109, 69 Okl.Cr. 363. 
Surplusage disregarded 
Ill.—People V. Jones, 176 N.B. 414, 
343 Ill. 291. 

“Richard Roe,” used to designate 
one whose Identity was unknown to 
applicant, held proper.—^People v. 
Whelan, 214 N.W. 404, 239 Mich. 428. 
Particular terms construed 
Miss.—Gilbert v. State, 21 So. 2d 914. 
Tex—^Brawley v. State, 26 S.W.2d 
244, 114 TexCr. 605. 

19. U.S.—Johnson v, U. S., C.C.A. 
Mich., 46 F,2d 7. 
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Mich.—^People v. Gutzki, 248 N.W. 
656, 263 Mich. 82. 

Tex—Loftin v. State, 33 S.W.2d 1071, 
116 TexCr. 244. 

Intoxicating liquor 

Fact that the affidavit failed in 
one part to designate the liquor as 
Intoxicating was immaterial, where 
the statement as a whole negatived 
any conjecture that the liquor was 
not intoxicating.—^People v. Schre- 
gardus, 197 N.W. 673, 226 Mich. 279. 

20. U.S.—Pera v. U. S., C.C.A.Mont., 
11 P.2d 772. 

Ky.—Baker v. Commonwealth, 264 
S.W. 1091, 204 Ky. 536. 

21. Ky.—^Harvey v. Commonwealth, 
10 S.W.2d 471, 226 Ky. 36—Elliott 
V. Commonwealth, 287 S.W. 726, 
216 Ky. 270. 

Pa.—Commonwealth v. One Box Con¬ 
taining Benedictine, 89 P€u Super. 
467, affirmed Commonwealth v. 
One Box Benedictine, 138 A. 90, 
290 Pa. 121. 

Utah.—^Hemenway & Moser Co. v. 

Funk, 106 P.2d 779, 100 Utah 72. 
33 C.J. p 676 note 98 [b]. 

22. Wis.—^Bergeman v. State, 208 
N.W. 470. 189 Wis. 615. 

23. Ky.—^Blackburn v. Common¬ 
wealth, 261 S.W. 277, 202 Ky. 751. 
Undated < affidavit held sufficient 

where magistrate certified in dated 
warrant that parties had sworn to 
affidavits on date of warrant—Alex¬ 
ander V. State, 57 S.W.2d 167, 123 
TexCr. 66. 

24. Miss.—Simmons v. State, 176 So. 
726, 179 Miss. 713. 

26. Ind.—Tongut v. State, 151 N.B. 
427, 197 Ind. 639. 

Where search and seizure made with¬ 
out warrant 

(1) The complaint may be made 
after the seizure.—State v. Schoppe, 
92 A. 867. 113 Me. 10—33 C.J. p 674 
note 90. 

(2) A motion to quash such a 
complaint is addressed to the dis¬ 
cretion of the trial court, and its 
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Signature and verificaiion. Under some statutes 
the application need not be signed by the appli¬ 
cant. 2 6 Where so required, the application must 
be verified.27 The application must be sworn to 
before the official designated by statute under 
some statutes the application must be sworn to be¬ 
fore the judicial officer who issues the warrant,^^ 
but under others the application may be sworn to 
before any official authorized to administer oaths.^o 
The jurat should be in due fonn;3i but neither this 
nor the verification itself forms a part of the com¬ 
plaint, in any such sense that the prosecution is re¬ 
quired to prove all the facts detailed in the oath.32 

c. Probable Cause 

(1) In general 

(2) Ultimate and evidentiary facts 

(3) Character of evidence; application 

on information and belief 


§ 393 

(4) Determination of existence of prob¬ 
able cause 

(1) In General 

An application for a search warrant for a violation 
of the liquor laws must include a showing of probable 
cause; a showing of facts and circumstances that would 
reasonably Induce the belief that the accused is guilty 
of a liquor law violation or that a criminal violation of 
the liquor laws Is being committed on the premises 
sought to be searched. 

Under the various constitutional and statutory 
provisions protecting against unreasonable searches 
and seizures, an application for a search warrant 
for a violation of the liquor laws must include a 
showing of probable cause.^S For such purpose, 
probable cause consists of such facts and circum¬ 
stances as would reasonably induce the belief that 
accused is guilty of a liquor law violation or that 
a criminal violation of the liquor laws is being com¬ 
mitted on the premises sought to be searched^^ or 
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action thereon forms no basis for 
an exception.—State v. Smith, 54 Me. 
33. 

26. Miss.—^Winters v. State, 107 So. 
281, 142 Miss. 71. 

33 C.J. p 675 note 98 [c]. 

27. Mo.—State v. Hobbs. 279 S.W. 
200. 218 Mo.App. 448. 

Tex.—Moore v. State, 15 S.W.2d 617, 
112 Tex.Cr. 142. 

Utah.—Hemenway & Moser Uo. v. 

Funk, 106 P.2d 779, 100 Utah 72. 

33 C.J. p 677 notes 21-25. 

Presence of (Kffioial 
Where application was signed and 
then sent to official who signed jur¬ 
at, there was not a sufficient verifll- 
cation. 

Mo.—State v. Privitt, 39 S.W.2d 755, 
327 Mo. 1194—State v. Stine, App., 
65 S.W.2d 135. 

Okl.—Kuhn v. State, 104 P.2d 1010, 
70 Okl.Cr. 119. 

Pailnre to recall oath 

Recital of jurat is not overturned 
by uncertain testimony of affiant as 
to recollection of taking oath.—Bor¬ 
ders V. State, 104 So. 145, 138 Miss. 
788. 

28. Tex.—Carnell v. State, 70 S.W. 
2d 152, 126 Tex.Cr. 104—Hinkley 
V. State, 45 S.W.2d 581, 119 Tex. 
Cr. 254. 

Rubber stamp signature of official 
administering oath held sufficient.— 
Stork V. State. 23 S.W.2d 733, 114 
Tex.Cr. 398. 

29. U.S.—Nixon v. U. S., C.C.A. 
Alaska, 36 F.2d 316. 

30. Ky.—^Wackenthaler v. Common¬ 
wealth. 289 S.W. 226, 217 Ky. 316 
—Fowler V. Commonwealth, 264 
S.W. 1076, 204 Ky. 525. 

31. Mass.—Commonwealth Cer¬ 


tain Intoxicating Uiquors, 128 
Mass. 72. 

33 C.J. p 677 note 26. 

32. Mass.—Commonwealth v. Intox¬ 
icating Liquors, 8 N.E. 421, 142 
Mass. 470—Commonwealth v. Cer¬ 
tain Intoxicating Liquors, 105 
Mass. 181. 

33. U.S.—Sgro V. U. S.. N.T.. 53 S. 

Ct. 138, 287 U.S. 206, 77 L.Bd. 260, 
85 AL.R. 108—U. S. v. Nomel 
Products Co„ C.C.A.N.T., 47 F.2d 
675—U. S. V. Phillips, D.C.N.T., 34 
F.2d 495—Gerahty v. U. S., C.C.A. 
Md., 29 F.2d 8, certiorari denied 
49 S.Ct, 342, 279 U.S. 846, 73 L.Ed. 
990—Levin v. Blair, D.C.Pa., 17 F. 
2d 151—Pera v. U. S., C.C.A.Mont., 
11 P.2d 772—U. S. V. Old Dominion 
Warehouse, C.C.A.N.T., 10 F.2d 

736—Siden v. U. S., C.C.A.Minn., 
9 F.2d 241, reheard 14 F.2d 846— 
Kohler v. U. S., C.C.A.Cal., 9 F.2d 
23—U. S. V. Yatsko, D.C.Pa., 23 F. 
Supp. 879. 

Ill.—People V. Holton, 158 N.E. 134, 
326 Ill. 481—People v. De Geovan- 
ni, 157 N.E. 196, 326 Ill. 230— 
People V. Daugherty, 154 N.E. 907, 
324 Ill. 160—People v. Pederson, 
248 Ill.App. 462—People v. Jack- 
son, 246 IlLApp. 248. 

Ky.—^Riddle v. Commonwealth, 287 
S.W. 704, 216 Ky. 220—Osborne v. 
Commonwealth, 282 S.W. 762, 214 
Ky. 84. 

Mi<ffi.—People v. Ziamkowski, 226 N. 
W. 673, 247 Mich. 629—People v. 
Starkweather. 194 N.W. 525, 224 
Mich. 137. 

Mo.—State v. Naething, 300 S.W. 829, 
318 Mo. 531. 

Mont—State v. Rice, 236 P. 716, 73 
Mont 272. 

Okl.—Wingo V. State, 20 P.2d 686, 
54 Okl.Cr. 331—^Hannan v. State, 
233 P. 249. 29 Okl.Cr. 203. 
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Pa.—Commonwealth v. One Box 
Benedictine, 138 A 90, 290 Pa. 
121 . 

Tex.—Ware v. State, 7 S.W.2d 551, 
110 Tex.Cr. 90—McLennan v. State, 

3 S.W.2d 447, 109 Tex.Cr. 83. 

33 C.J. p 675 note 1. 

State warrant for federal offense 
Evidence of probable cause for is¬ 
suance of search warrant by state 
court, under which evidence In fed¬ 
eral prosecution was obtained, must 
meet requirements of federal law.— 
Simmons v. U. S., C.CA.Okl., 18 F. 
2d 85. 

Cri minal intent must be shown.— 

U. S. v. Nomel Products Co., C.C.A. 
N.T., 47 F.2d 675. 

Issuance of search warrant was 
adjudication that there was proba¬ 
ble cause for issuance of warrant— 
Goss V. State, 192 So. 447, 187 Miss. 
72. 

34. U.S.—^Dumbra v. U. S., N.Y., 45 
S.Ct 546, 268 U.S. 435, 69 L.Ed. 
1032—U. S. V. Schullek, D.aPa., 
46 F.2d 532—Vinto Products Co. 

V. Goddard, D.C.Minn., 43 F.2d 399 
—Herter v. U. S., C.C.AMont., 33 
P.2d 402, 65 AL.R. 1240—In re 
Herter, C.C.A.Mont., 33 F.2d 400— 
Fry V. U. S., C.C,AWash., 9 F. 
2d 33, certiorari denied 46 S.Ct. 
347, 270 U.S. 646. 70 L.Ed. 778. 

Idaho.—State v. Arregul, 254 P. 788, 
44 Idaho 43. 52 AL.R. 463. 

Ill.—^People V. Lavendowski, 160 N. 
E. 682, 329 Ill. 223. 

Ky.—Burton v. Commonwealth, 120 
S.W.2d 213, 274 Ky. 655—Grog^tn v. 
Commonwealth, 1 S.W.2d 779, 222 
Ky. 484—^Keifner v. Common¬ 
wealth, 266 S.W. 354, 205 Ky. 634 
—^Hyde v. Commonwealth, 258 S. 

W. 107, 201 Ky. 673—Dunn v. 
Commonwealth, 254 S.W. 896, 200 
Ky. 262—Kinney v. Common- 
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that property subject to forfeiture is located on the 
premises sought to be searched.^S 

A great variety of factual situations have been 


passed on by the courts and have been held to es- 
tablish^S or not to establish^*^ probable cause. The 
showing need not be strong enough to establish that 


wealth. 254 S.W. 751. 200 Ky. 221 
—^Wagner v. Commonwealth, 251 
S.W. 1021, 199 Ky. 821. 

Miss.—^Lioeb v. State, 98 So. 449, 183 
Miss. 883. 

Ohl.—Roberts v. State, 112 P.2d 804, 
72 Okl.Cr. 40. 

Tex.—^Bickerstaff v. State, 139 S.W. 

2d 110, 139 Tex.Cr. 69. 

Utah.—^Hemenway & Moser Co. v. 

Punk, 106 P.2d 779, 100 Utah 72. 
^^Beasonable cause’* and ‘^probable 
oaose” synonymoxis 
Wash.—Ladd v. Miles, 1? P.2d 875, 
171 Wash. 44. 

Wis.—State v. Hunter, 292 N.W. 609, 
235 Wls. 188. 

Application need not charsre oozn^ 
mission of oxime 

Ill.—^People V. Holton, 158 N.B. 134, 
326 Ill. 481. 

Or.—State v. Flynn, 299 P. 694, 137 
Or. 8, rehearing denied 300 P, 1024, 
137 Or. 8. 

35. Ill.—^People V. Daugherty, 154 
N.E. 907. 324 Ill. 160. 

36. U.S.—Steele v. U. S., N.T., 45 
S.Ct 414,. 267 U. S. 498. 69 L.Ed. 
767—^Edmondson v. U. S., O.CA. 
Ga., 80 F.2d 617—U. S. v. Israel, 
D.C.Pa„ 60 P.2d 327, affirmed, C.C. 
A., 63 P.2d 345—Moore v. U. S., 

C. C.A.Pla, 57 F.2d 840—In re 
Search Warrant Affecting No. 277 
Fifth Ave. in Borough of Manhat¬ 
tan, City of New York, D.C.N.Y., | 
65 P.2d 297—U. S. v. Quantity of 
Extracts, Bottles, Etc., D.C.Fla., 
54 P.2d 643—Vecchio v. U. S., C.C. 
ANeb., 63 P.2d 628—^Johnson v. 

U. S., C.C.A.Mich., 46 P.2d 7—Vin- 
to Products Co. v. Goddard, D.C. 
Minn., 43 P.2d 399—U. S. v. Bun¬ 
nell, D.C.Idaho. 40 F.2d 968—Her- 
ter V. U. S., C.C.A.Mont, 33 P.2d 
402, 65 AL.R. 1240—U. S. v. Bos- 
carino, D.C.N.Y., 21 F.2d 575—Betz 

V. Wynne, D.C.Pa, 21 F.2d 119— 

U. S. V. Callahan, D.C.Pa., 17 F. 
2d 937—^Levin v. Blair, p.C.Pa, 
17 P.2d 151—^U. S. V. Kasprowitz, 

D. C.Mich., 14 P.2d 193—Giacolone 

V. U. S., C.C.A.Wash., 13 P.2d 108 
—U. S. V. Old Dominion Ware¬ 
house, C.CA.N.Y.. 10 F.2d 736— 
Daeufer-Lieberman Brewing Co. v. 
U. S., C.C.APa, 8 P.2d 1—U. S. v. 
Olmstead, D.C.Wash., 7 P.2d 760 
—Boehm v. U. S., C.C.AI11., 6 F. 
2d 497—Foml v. U. S., C.C.A.CaL, 
3 P.2d 354—^Baker v. U. S., C.C.A 
Alaska, 4 F.2d 805—^Hurley v. 
U. S., C.C.AMass., 300 P. 76. 

Ill.—People V. Simmons, 161 N.E. 
716, 330 Ill. 494. 

Ind.—Snedegar v. State, 150 N.E. 367, 
198 Ind. 182—Worsdorfer v. State, 
169 N.E. 63, 90 Ind.App. 441, trans¬ 
fer denied In re Petition to Trans¬ 


fer Appeals, 174 N.B. 812, 202 Ind. 
365—Mlskovich v. State, 168 N.E. 
715, 90 Ind.App. 677, petition dis¬ 
missed 181 N.E. 157, 203 Ind. 516 
—Bobruk v. State, 167 N.E. 648, 
90 Ind.App. 97, petition dismissed 
181 N.E. 157. 203 Ind. 516—Thomp¬ 
son V. State, 166 N.E. 23, 89 Ind. 
App. 647. transfer denied In re 
Petition to Transfer Appeals, 174 
N.E. 812, 202 Ind. 365—Turk v. 
State, 166 N.E. 568, 89 Ind.App. 30. 
Iowa.—State v. Bruns, 232 N.W. 684, 
211 Iowa 826. 

Ky.—^Bgner v. Commonwealth, 289 
S.W. 1108, 217 Ky. 503—Jackson 
V. Commonwealth, 282 S.W. 1058, 
214 Ky. 166. followed in 282 S.W. 
1059, 214 Ky. 170—Buis v. Com¬ 
monwealth, 266 S.W. 895, 206 Ky. 
57—Wilkerson v. Commonwealth, 
255 S.W. 76. 200 Ky. 399—Wagner 
V. Commonwealth, 251 S.W. 1021, 
199 Ky. 821—Alvey v. Common¬ 
wealth. 251 S.W. 866, 199 Ky. 665. 
Mich.—^People v. Oaks, 231 N.W. 657, 
261 Mich. 253—^People v. Collins, 
209 N.W. 84, 235 Mich. 360—People 

V. Moten, 206 N.W. 506, 233 Mich. 
169—People v. Schuitema, 204 N. 

W. 709. 231 Mich. 678—People v. 
Ranes, 203 N.W. 77, 230 Mich. 
384—^People v. Starkweather, 194 
N.W. 626, 224 Mich. 137. 

Mo.—State v. Stough, 2 S.W.2d 767, 
318 Mo. 1198—State v. Boyer, 300 
S.W. 826, 318 Mo. 685—State v. 
Gooch, 285 S.W. 474, 314 Mo. 646 
—State V. Cockrum, 278 S.W. 700. 
Mont—State v. Rice, 235 P. 716, 73 
Mont 272. 

N.X—State v. Best, 160 A 44, 8 N. 
J.Mlsc. 271. 

Ohio.—^Babika v. City of Cleveland, 
177 N.B, 914, 40 Ohio App. 46. 
Okl.—Young V. State, 123 P.2d 294, 
74 Okl.Cr. 64—^Nelson v. State, 118 
P.2d 405, 73 Okl.Cr. 113—Hatley 
V. State, 113 P.2d 396, 72 Okl.Cr. 
69—Gransbury v. State, 82 P.2d 
240, 64 Okl.Cr. 423—Meek v. State, 
1 P.2d 838, 61 Okl.Cr. 360—Harvey 
V. State, 300 P. 434, 51 Okl.Cr. 164 
—O’Brien v. State, 276 P. 401, 42 
OkLCr, 238—^Jay v. State, 274 P. 
487, 42 Okl.Cr. 32—^Hayes v. State, 
274 P. 41, 41 Okl.Cr. 302—Borthick 
V. State, 271 P. 953, 41 Okl.Cr. 147 
—Dobbs V. State, 265 P. 668, 39 
Okl.Cr. 376—^McKee v. State, 266 
P. 622, 37 Okl.Cr. 73—Hochderffer 
V. State, 246 P. 904, 34 OkLCr. 213 
—State V. Smith, 235 P. 273, 30 
Okl.Cr. 144. 

Or.—State v. Quartier, 286 P. 746, 
114 Or. 657. 

Tenn.—Armstrong v. State, 265 S.W. 

672, 160 Tenn. 416. 

Tex.—Davis v. State, 166 S.W.2d 732, 
145 TexCr. 69—^Douglas v. State, 
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161 S.W.2d 92, Tex.Cr. 29— 

Seale v. State, 39 S.W.2d 58, 118 
TexCr. 325—^Denzlinger v. State, 
28 S.W.2d 160, 116 Tex.Cr. 158— 
Elms V. State, 26 S.W.2d 211, 114 
TexCr. 642—Cruze v. State, 25 
S.W.2d 875. 114 TexCr. 450, 68 
AL.R. 1186—^Antner v. State, 25 
S.W.2d 860, 114 TexCr. 248— 

Logan V. State, 296 S.W. 315, 108 
TexCr. 125, rehearing denied 299 
S.W. 264, 108 TexCr. 126. 

Wis.—State v. Hunter, 292 N.W. 609, 
236 Wis. 188. 

Facts held to establish probable 
cause 

(1) Generally. 

Mich.—^People v. Wittier, 226 N.W. 
685, 247 Mich. 656—People v. Nel¬ 
son, 222 N.W. 122, 244 Mich. 679. 
Tex—Garza v. State, 48 S.W.2d 625, 
120 TexCr. 147. 

(2) Sale of liauor. 

U.S.—Scardina v. IT. S., C.C.ALa., 
80 P.2d 699—Slaboszewski v. U. S., 
C.C.APa.. 68 P.2d 369—Schroder 
V. U. S., C.C.AGa., 53 P.2d 6— 

U. S. V. Derrick. D.C.Pa., 40 P.2d 
309—U. S. V. Silvia, D.C.Wyo., 28 
F.2d 73—U. S. V. Wuerstle, D.C.N. 
Y., 13 P.2d 952—In re Hollywood 
Cabaret, C.C.AN.Y., 6 P.2d 651. 

Ill.—People V. Alvis, 174 N.E. 527, 
342 Ill. 460—People v. Holton, 158 
N.E. 134, 326 Ill. 481—People v. 
Zalapi, 152 N.E. 500, 321 Ill. 484. 
Mich.—People v. Karamol, 207 N.W. 
832, 233 Mich. 670—People v. 

Woods, 199 N.W. 603, 228 Mich. 87. 
N.J.—State V. Cooper, 164 A 423, 
9 N.J.Misc. 342—State v, Virgilio, 
147 A 330, 7 N.J.Misc. 721. 

(3) Persons observed leaving 
premises in intoxicated condition. 
U.S.—U. S. V. Lashomb, D.C.N.Y., 69 

P.2d 809. 

Ky.—^Ingram v. Commonwealth, 254 
S.W. 894, 200 Ky. 284. 

Mich.—People v. Willis, 219 N.W. 
609, 243 Mich. 164—People v. My¬ 
ers, 214 N.W. 130, 239 Mich. 105 
—People V. Woodward, 204 N.W. 
731, 231 Mich, 659. 

Ohio.—Hudson v. State, 172 N.E. 

301, 35 Ohio App. 87. 

Okl.—^Boggess V. State, 106 P.2d 446, 
70 Okl.Cr. 156. 

(4) Person observed leaving prem¬ 
ises with liquor.—Peters v. State, 
110 P.2d 300, 71 OkLCr. 175. 

(5) Delivery of liquor to premises. 
—Aderhold v. U. S., C.C.AFla., 132 
P.2d 858. 

37. U.S.—Grau v. U. S., Ky., 53 S. 

Ct 88, 287 U.S. 124, 77 L.Ed. 213 
—^In re Phoenix Cereal Beverage 
Co., C.C.AN.Y., 58 P.2d 953—U. S. 

V. Nomel Products Co., C.C.AN.Y., 
47 P.2d 675—Appeal of U. S., C.C. 
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a crime was committed or to warrant a convic¬ 
tion,^ 8 but probable cause must be established with 
reasonable certainty,^® and mere rumor,repu- 
tation,4i or suspicion^^ ^lot suffice. The exist¬ 
ence of probable cause does not depend on the facts 
actually disclosed on the search, but on the show¬ 
ing made on the application for the warrant,^3 but 


it has also been held that probable cause does not 
exist where the facts found do not support the al¬ 
legations of the application.44 

The facts set forth to show probable cause must 
be of sufficiently recent occurrence as to justify 
the inference that the conditions described still ex¬ 
ist,^5 and it is therefore genera'Hy held essential 


A.N.Y., 42 P.2d 424, 70 A.L.II. 1041 
—Morris v. U. S., C.C.A.Okl.. 26 
F.2d 444—U. S. v. Milano. D.C. 
Conn., 17 F.2d 334—Wagner v. U. 
S., C.C.A.MO., 8 F.2d 581. 

111.—People V. Billerbeck. 153 N.E. 
686, 323 Ill. 48—Hirschfield v. Peo¬ 
ple, 241 IlLApp. 439. 

Ind.—Bond v. State. 164 N.E. 259, 
200 Ind. 415. 

Ky.—^Elliott V. Commonwealth, 287 
S.W. 726, 216 Ky. 270—Workman 

V. Commonwealth, 264 S.W. 1097, 
204 Ky. 544—Caudill v. Common¬ 
wealth. 261 S.W. 253, 202 Ky. 730. 

Miss.—Estes v. State, 120 So. 444, 
152 Miss. 555. 

Okl.—Spikes v. State, 85 P.2d 327, 
65 Okl.Cr. 254. 

Tenn.—^Welchance v. State, 114 S.W. 
2d 781. 

Tex.—Gleghorn v. State. Cr., 182 S. 

W. 2d 920, first case. 

Wis.—^Kraus v. State, 276 N.W. 303, 
226 Wis. 383. 

Pacts held not to establish probable 
cause 

(1) Generally. 

U.S.—Proulx V. tJ. S., C.C.AII.I., 32 
F.2d 760, 

Ky.—^Poston v. Commonwealth, 256 
S.W. 26, 201 Ky. 187. 

Tenn.—^King v. State, 174 S.W.2d 
463. 

(2) Persons observed leaving 
premises in intoxicated condition. 
Ky.—Vick v. Commonwealth, 264 S. 

W. 1079, 204 Ky. 613. 

Mich.—^People v. De Frenn, 226 N. 
W. 710, 247 Mich. 698. 

(3) That numerous persons fre¬ 
quented public resort, indicating that 
liquors were kept for purpose of vio¬ 
lating law.—^Taylor v. State, 272 P. 
886, 41 Okl.Cr. 236. 

(4) Use of dwelling as manufac¬ 
turing or headquarters for merchan¬ 
dising liquor is not alone probable 
cause for believing actual sales are 
there made.—Grau v. U. S., Ky., 53 
S.Ct. 38, 287 U.S. 124, 77 L.Bd. 213. 
Odor of liquor 

(1) The odor of liquor or alcohol 
has been held to establish prob¬ 
able cause. 

U.S.—U. S. V. Phillips, D.CN.Y., 34 
P.2d 495—U. S. V. Seiler, D.C.Md., 
40 P.Supp. 895—U. S. V. Miller, D. 
C.N.Y., 36 F.Supp. 391. 

Ill.—^People V. Lavendowski, 160 N. 

E. 582, 329 Ill. 228. 

Ind.—Goodman v. State, 165 N.E. 
755, 201 Ind. 189. 


Mich.—People v. Thompson, 218 N. 
W. 159, 238 Mich. 171—People v. 
Schregardus. 197 N.W. 573, 226 
Mich. 279—People v. Flaczinski, 
194 N.W. 566, 223 Mich. 650. 

33 C.J. p 675 note 2 [c]. 

(2) Such evidence, however, has 
been held not to establish probable 
cause.—U. S. v. Miller, D.C.N.Y., 36 
F.Supp. 391. 

(3) Such evidence has been held 
not to establish probable cause that 
liquor is being unlawfully manu¬ 
factured.—^U. S. V. Goodwin, D.C.Cal., 

1 F.2d 36. 

(4) It has also been held insuffi¬ 
cient to establish probable cause 
that the premises are used for the 
illegal sale of liquor.—^U. S. v. A 
Certain Distillery, D.C.La., 24 F.2d 
657—Staker v. U. S., C.C.AKy., 6 
F.2d 312, 

(5) Odor of liquor held not to 
establish probable cause that tax-! 
unpaid liquor is possessed.—U. S. v. | 
Seiler, D.C.Md.. 40 P.Supp. 895. 

(6) Odor of alcohol emanating 
from a garage held not to establish 
probable cause.—^U. S. v. Roma, D.C. 
Mass., 17 P.2d 270. . 

(7) Under a statute so providing, 
the odor of liquor is not probable 
cause for the search of a dwelling 
place.—^People v, Thompson, 213 N. 
W. 159, 238 Mich. 171. 

(8) The odor of intoxicating liq¬ 
uors has been held sufficient in con¬ 
nection with other circumstances 
to establish probable cause. 

U.S.—U. S. V. Lotemplo, D.C.N.Y,, 

58 P.2d 358—Quandt Brewing Co. 

V. U. S„ C.C.AN.Y., 47 P.2d 199 
—^Bloomfield Italian Independent 
Club V. U. S., C,C.A.Pa, 46 P.2d 
645—In re Heckman, D.C.N.Y., 36 
P.2d 209—Peltier v. U. S., C.C.A. 
Pa., 34 P.2d 30, affirmed Danovitz 

V. U. S., 60 S.Ct 344, 281 U.S. 389, 
74 L.Bd. 923—^U. S. v. Baoker, D.C. 
Cal., 32 E*.2d 936*—~—U. S. v. JSlardos, 
D.CPa,, 31 F.2d 204. 

Ky.—^Dolan v. Commonwealth, 262 S. 

W. 574, 203 Ky. 400. 

38, U.S.—U. S. V. Callahan, D.C.Pa., 
17 F.2d 937—U. S. v. Depper, D.C. 
N.Y., 288 F. 136, affirmed, C.C.A., 
295 P. 101*7. 

Ill.—^People V. De Geovanni, 157 N.B. 
195, 326 Ill. 230. 

39. Pa.—Commonwealth v. Hunsin- 
ger, 89 PeuSuper. 238, affirmed 138 
A. 683, 290 Pa. 185. 


40. U.S.—U. S. V. RufCner, B.C.Md.. 
51 P.2d 579. 

Ky.—Maynard v. Commonwealth, 257 
S.W. 1024, 201 Ky. 593—Lakes v. 
Commonwealth, 254 S.W. 908, 200 
Ky. 266. 

41. Ky.—Maynard v. Common¬ 
wealth. 257 S.W. 1024, 201 Ky. 593. 

42. U.S.—^Hawker v. Queck, C.C.A. 
Pa., 1 P.2d 77, certiorari denied 
45 S.Ct. 99, 266 U.S. 621, 69 D,Ed. 
472. 

Ky.—Duncan v. Commonwealth, 179 
S.W.2d 899, 297 Ky. 217—Wilson 

V. Commonwealth, 277 S.W”. 1019, 
2*11 Ky. 709. 

Mich.—People v. Thompson, 213 N. 

W. 159. 238 Mich. I7l. 

Mont.—State v. Gardner, 240 P. 984, 
74 Mont 877-^State v. District 
Court of Fifth Judicial Dlst in 
and for Madisen County, 227 P. 
576, 71 Mont 125—State v. District 
Court of Fourth Judicial Dlst in 
and for Missoula County, 224 P. 
866. 70 Mont 202. 

Okl.—Ford v. State, 245 P. 909, first 
case, 34 Okl.Cr. 185. 

Tex.—Langston v. State, Cr., 190 S. 

W.2d 121. 

43. U.S.—Nobriga v. U. S.. C.C.AR. 
I.. 22 F.2d 507—U. S. v. Miller, D. 

C. N.Y., 36 P.Supp. 391. 

Mont.—State v. Gardner, 240 P. 984, 
74 Mont 377. 

Pailure to convict 

A search warrant must stand or 
fall on the sufficiency of the show¬ 
ing before the commiasioner on 
which it is issued, and a valid war¬ 
rant is not invalidated by failure to 
convict of the sale of liquor charged 
in the affidavit on which it was 
issued.—TJ. S. V. McGuire, D.C.N.Y,. 
800 P. 98. 

44. U.S.—Bueari v. Fili, D.C.Pa., 81 
’ P.Supp. 433. 

45. U.S.—Sgro V. U. S., N.Y., 53 S. 
Ct 138, 287 U.S. 206, 77 L.Ed. 260. 
85 A.L.R. 108—U. S. v. Liebrich, 

D. CPa., 65 P.2d 341—U. S. v. Dzia- 
dus. D.CW.Va., 289 P. 837. 

Ind.—Vokadanovich v. State, 186 N. 
B. 641, 205 Ind. 34. 

Ky.—^Duncan v. Commonwealth, 179 
S.W.2d 899, 297 Ky. 217—Coleman 
v. Commonwealth, 292 S.W. 771, 
219 Ky. 139—^Neal v. Common¬ 
wealth, 292 S.W. 314, 218 Ky. 718 
—^Fowler v. Commonwealth, 264 
S.W. 1076, 204 Ky. 626. 

Tex.—Cropper v. State, 111 S.W.2d 
709, 133 Tex.Cr. 891—Alexander v. 
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that the application set forth the date of the events 
relied on to establish probable cause,but prob¬ 
able cause has been held to be established despite 
the omission of such information.'*'^ 

Special requirements as to dwelling places. Since, 
as discussed supra § 391, dwelling places are fre¬ 


quently protected against searches under warrant 
for violations of the liquor laws except under speci¬ 
fied conditions, an application for a warrant to 
search a dwelling place for a violation of the liquor 
laws must assert the existence of the specified con¬ 
ditions,*^ but such a showing is not required where 


state, 57 S.W.2d 157, 123 Tex.Cr. , 
65—Odom V. State. 60 S.W.2dll03, 
121 Tex.Cr. 209. 

Wis.—State v. Jaegrer, 219 N.W. 281, 
196 Wis. 99. 

2To liard and fast rule 
U.S.—Sgro V. U. S., N.Y., 53 S.Ct 
138, 287 U.S. 206, 77 L.Bd. 260, 85 
A.L.R. 108—U. S. V. Liebrich. D.C. 
Pa., 55 P.2d 341. 

Mich.—People v. Mushlock, 198 N.W. 
203, 226 Mich. 600. 

Present facts 

Right to issue search warrant un¬ 
der liquor statute arises on showing 
of facts existing at time applica¬ 
tion for warrant is made.—Peccio v. 
State. 7 P.2d 913, 53 Okl.Cr. 113. 

Second warrant 

(1) Where original liquor search 
warrant becomes void because not 
executed within statutory time, new 
warrant must rest on commission¬ 
er’s proper finding and statement 
that probable cause then exists.— 
Sgro V. U. S., N.T., 53 S.Ct. 138, 287 
U.S. 206. 77 Li,Ed. 260, 85 A.L.R. 108. 

(2) Second warrant must be based 
on a showing of facts which oc¬ 
curred after the issuance of the first 
warrant—^Pilippelli v. U, S., C.C.A. 
Oal,, 6 F,2d 121. 

Interval held reasonable 

(1) Two days.—People v. • Sim¬ 
mons, 161 N.B. 716, 330 Ill. 494. 

(2) Pour days. 

U.S.—^Murby v. U. S., C.C.A,R.I., 2 
P.2d 56. 

Ky.—^Boone v. Commonwealth, 268 
S.W. 286, 206 Ky. 657. 

Mich.—^People v. Brown, 214 N.W. 
935, 240 Mich. 59. 

(3) Five days. 

U.S.—U. S. V. Tatsko, D.C.Pa., 23 F. 
Supp. 879, 

Ill.—^People V. De Geovaimi, 157 N.B. 
195. 326 Ill. 230. 

(4) Nine days.—Syrakas v. State, 
277 N.W. 621. 227 Wis. 69. 

(5) Ten days. 

U.S.—U. S. V. McKay, D.CNev., 2 
F.2d 267. 

IlL—People V. Holton, 158 N.E. 134, 
326 IlL 481. 

N.J.—-State V. Best 160 A. 44, 8 
]Sr.J.Misc. 271. 

(6) Nineteen days.—^U. S. v. Fitz- 
maurice, C.C.A.Conn., 46 F.2d 133. 

(7) Twenty-five days.—State v. 
Cooper, 164 A. 423, 9 N.J.Misc. 342. 
Interval held unreasonable 

(1) Twenty-five days.—State v. 
Gardner, 240 P. 984, 74 Mont 377. 


(2) Thirty days.—State v. Jaeger, 
219 N.W. 281, 196 Wis. 99. 

*(3) Forty-three days.—^Dandrea v. 
U. S., C.C.A.Minn., 7 P.2d 861. 

(4) Two months. 

U.S.—Rupinski v. U. S., C.C.A.Mich., 
4 F.2d 17. 

Mich.—People v. Chippewa Circuit 
Judge, 197 N.W. 639, 226 Mich. 326. 

(5) One year.—Stroud v. Common¬ 
wealth, 175 S.W.2d 368, 295 Ky. 694. 

46. Ky.—Barton v. Commonwealth, 
78 S.W.2d 310, 257 Ky. 419—Van- 
hook V. Commonwealth, 66 S.W. 2d 
702, 247 Ky. 81—Griffith v. Com¬ 
monwealth, 272 S.W. 403, 209 Ky. 
143—Workman v. Commonwealth. 
264 S.W. 1097, 204 Ky. 544—Abra¬ 
ham V. Commonwealth, 260 S.W. 
18, 202 Ky. 491—Commonwealth 
V. Binder, 255 S.W. 1042, 201 Ky. 
129. 

Me.—State v. Dondis, 87 A. 478, 111 
Me. 17. 

Mich.—^People v. Gutzki, 248 N.W. 
555, 263 Mich, 82—People v. Musk, 
203 N.W, 865, 281 Mich. 187. 
Tenn.—Everett v. State, 184 S.W.2d 
43—Welchance v. State, 114 S.W. 
2d 781, 173 Tenn. 26. 

Tex.—Garza v. State, 48 S.W.2d 625, 
120 Tex.Cr. 147. 

“Becently*’ 

Affidavit for search warrant stat¬ 
ing that purchases of whisky were 
’’recently” made, held not insuffi¬ 
cient, since word ’’recently” was so 
connected with other language as 
to show event was not too remote. 
—Hartless v. State, 60 S.W.2d 1097, 
121 Tex.Cr. 181. 

47. Ill,—People v. Holton, 158 N.E. 
134, 326 Ill. 481. 

Okl.—Hanson v. State, 26 P.2d 436, 
66 Okl.Cr. 138. 

4a U.S.—^Bushouse v. U. S., C.C.A. 
Mich,, 67 P.2d 843—U. S. v. Good¬ 
win, D.C.Cal., 1 F.2d 36. 

Alaska.—^U. S, v. Boland, 7 Alaska 
103. 

Ky.—^Roberts v. Commonwealth, 266 
S.W. 880, 206 Ky. 76. 

Okl.—Watson v. State, 117 P.2d 808, 
73 Okl.Cr. 68—WIngo v. State, 20 
P.2d 686, 54 OkLCr. 321—Jordan 
V. State, 294 P. 209, 49 Okl.Cr. 316 
—Moffltt V. State, 287 P. 736, 47 
OkLCr. 234—^Hyatt v. State, 262 
P. 215, 38 OkLCr. 382—Oliver v. 
State, 260 P. 1071, 88 Okl.Cr. 266 
-Sprinkle v. State, 261 P. 614, 36 
OkLCr. 36—Ford v. State, 245 P^ 
909, first case, 34 OkLCr. 185— 
Coatney v. State, 235 P. 942, 30 
Okl.Cr. 270. 


Pa.—Commonwealth v. One Box Ben¬ 
edictine. 138 A. 90. 290 Pa 121. 
Tex.—Wright v. State, 63 S.W.2d 851, 
124 Tex.Cr. 487—Tubbs v. State, 60 
S.W.2d 220, 124 Tex.Cr. 65—Ruh- 
mann v. State, 22 S.W.2d 1069, 

113 Tex.Cr. 527—Stone v. State, 
22 S.W.2d 140, 113 Tex.Cr. 371— 
Pickett V. State, 22 S.W.2d 136, 
118 Tex.Cr, 395—^Nations v. State, 
21 S.W.2d 1061, 113 Tex.Cr. 406— 
Torres v. State, 18 •S.W.2d 179, 113 
Tex.Cr. 1—Green v. State, 12 S.W. 
2d 790, 111 Tex.Cr. 292. 

33 C.J. p 677 notes IS, 19. 

Federal agent applying under state 
law 

A federal officer cannot lawfully 
swear out a search warrant to 
search a private dwelling, when he 
has not the evidence of illicit sale 
without which the act of congress 
has expressly declared no private 
residence may be searched, and, be¬ 
ing inhibited from doing this under 
the federal statute, he cannot evade 
such statute by swearing out a 
search warrant before a state offi¬ 
cial.—Singleton V. U. S., C.C.A.S.C., 
290 F. ISO. 

Statutory language need not be used 

Okl.—Mitchell v. State, 277 P. 260, 
43 Okl.Cr. 63—Walkenhorst v. 
State, 259 P. 663, 38 OkLCr. 180— 
Haley v. State, 252 P. 71, 36 Okl. 
Cr. 39. 

Application held sufflloieat 
U.S.—U. S. V. Vottiero, D.C.N.Y., 25 
F.2d 346—Nordelli v. U. S., C.C.A. 
Ariz., 24 F.2d 665—^Kasprowicz v. 
U. S., C.C.A.Mich., 20 F.2d 506. 
Okl.—Wagner v. State, 121 P.2d 322, 
73 OkLCr. 317—Brant v. State, 295 
P. 235, 49 OkLCr. 439—Haley v. 
State, 252 P. 71, 36 Okl.Cr. 39— 
Hardy v. State, 248 P. 874, 35 Okl. 
Cr. 124. 

Tex.—Garza v. State, 48 S.W.2d 625, 
120 Tex.Cr. 147—^Alexander v. 
State, 32 S.W.2d 204. 116 Tex-Cr. 
256—Bird v. State, 31 S.W.2d 661. 
116 Tex.Cr. 290—Tate v. State, 31 
S.W.2d 463, 116 Tex.Cr. 340—Cor- 
dona V. State, 31 S.W.2d 462, 115 
Tex.Cr. 638—^Brunello v. State, 27 
S.W.2d 640, 116 Tex.Cr. 586— 

Brawley v. State, 26 S.W.2d 244, 

114 Tex.Or. 606—^Blms v. State, 26 

S.W.2d 211, 114 Tex.Cr, 642— 

Penny v. State, 24 S.W,2d 1089, 
114 TexCr. 303. 

Application held insufficient 
U.S,—Bushouse v. U. S., C.C.A.Mich.. 
67 P.2d 843—U. S. v. A .Certain 
PistUlery, D.C.LA., 24 P.2d 657- 
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the premises are not in fact used as a dwelling 
place.'^^ Under a statute so providing, a warrant 
authorizing a nighttime search of a dwelling place 
must be based on an application containing a posi¬ 
tive statement that a violation of the liquor laws 
is occurring on the premises.^O 

(2) Ultimate and Evidentiary Facts 

Under some authorities ft is sufficient if the applica¬ 
tion for a search warrant states the ultimate facts es¬ 
tablishing probable cause, but others require that the 
evidentiary facts be set forth. 

The application may sufficiently establish prob¬ 
able cause by setting forth the evidentiary facts on 
which the application is based^i It is also general¬ 
ly held that probable cause may be established by 
a positive statement of the ultimate facts showing 
probable cause without setting forth the eviden¬ 
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tiary facts on which that statement is based, ^2 but 
other authorities require that the evidentiary facts 
be set forth53 on the ground that it is the magis¬ 
trate’s function to determine whether the eviden¬ 
tiary facts warrant the inference of the ultimate 
facts.54 An application which merely alleges le¬ 
gal conclusions is insufficient^® 

(3) Character of Evidence; Application on 
Information and Belief 

There Is conflict of authority as to whether the 
showing of probable cause must be based on the appli¬ 
cant's personal knowledge and as to the validity of a 
warrant issued on a showing of probable cause based 
on information and belief. 

According to some authorities, the application 
for a search warrant must be based on the personal 
knowledge of the affiant or complainant,and must 
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Nobriga v. U. S.. C.C.A.R.L. 22 
F.2d 507. 

Okl.—Stewart v. State, 111 P.2d 200, 
71 Okl.Cr. 292. 

Tex.—Beasley v. State, 48 S.W.2d 
261, 120 Tex.Cr. 81—^Hufstetler v. 
State, 33 S.W.2d 461, 116 Tex.Cr. 
175—Torres v. State, 18 S.W.2d 
179, 113 Tex.Cr. 1—Banks v. State, 
14 S.W.2d 280, 112 Tex.Cr. 119. 

49. Ky.—Phillips v. Commonwealth, 
266 S.W. 893, 206 Ky. 37. 

Okl.—Staley v. State, 121 P.2d 324, 
73 Okl.Cr. 355. 

Tex.—Burns v. State, 60 S.W.2d 793, 
124 Tex.Cr. 131—Tubbs v. State, 
60 S.W.2d 220, 124 Tex.Cr. 65— 
Renfro v. State, 69 S.W.2d 416, 
123 Tex.Cr. 619. 

Apparent private residenoe 

Before officer is authorized to 
swear to affidavit for search war¬ 
rant, he must investigate and have 
reasonable grounds to believe that 
that which appears to be bona fide 
private residence is not such.—Ben¬ 
der v. Addams, 162 N.E. 604, 28 Ohio 
App. 75. 

50. U.S.—Dlstefano v. U. S., C.C.A. 
La., 68 P.2d 963—Ewing v. U. S., 
C.C.A.Tex., 37 F.2d 287—Siden v. 

U. S., C.C.A.Minn., 9 F.2d 241, re¬ 
heard 14 F.2d 846—In re Holly¬ 
wood Cabaret, C.C.A.N.T., 5 F.2d 
651. 

ApplicatioxL held sTifficient 
U.S.—U.'S. V. Nagle, D.C.N.T., 34 F. 
2d 952—U. S. V. Ghiorsi, D.C.Cal., 
31 F.2d 440—Ewing v. U. S., C.C, 
A,Tex., 37 P.2d 287—U. S. v. Bar- 
bini, D.aCal., 26 F.2d 237. 

N.J.—State V. Best, 150 A. 44, 8 N.J. 
Misc. 271. 

Application held insufficient 
U.S.—U. S. V. Sands, D.C.Wash., 14 
F.2d 670—Siden v. U. S., CCA. 
Minn., 9 P.2d 241, reheard 14 F.2d 
S46. 

61. U.S.—Fry v. U. S., aCJLWaah., 


9 F.2d 38, certiorari denied 46 S. 
Ct. 347. 270 U.S. 646, 70 L.Ed. 778. 

Ill.—People V. Jones, 175 N.E. 414, 
343 Ill. 291. 

Ky.—^Abshire v. Commonwealth, 265 
S.W. 304, 204 Ky. 724. 

Okl.—^Denton v. State, 70 P.2d 135, 
62 OkLCr. 8. 

52. Ind.—State v. Rocca, 180 N.E. 
677, 181 N.E. 168, 204 Ind. 198— 
Seeger v. State, 168 N.E. 677, 201 
Ind. 469—Thompson v. State, 167 
N.E. 347, 89 Ind.App. 641, trans¬ 
fer denied In re Petition to Trans¬ 
fer Appeals, 174 N.E. 812, 202 
Ind. 365. 

Ky.—Commonwealth v. Thomas, 9 S. 
W.2d 719, 225 Ky. 603—Wellman 
y. Commonwealth, 292 S.W. 779, 
219 Ky. 323—Cosby v. Common¬ 
wealth, 286 S.W. 1038, 216 Ky. 758 
—^Maier v. Commonwealth, 276 S. 
W. 116, 210 Ky. 441—Hubbard v. 
Commonwealth, 268 S.W. 839, 207 
Ky. 76—^Abshire v. Commonwealth, 
266 S.W. 804, 204 Ky. 724—Fowler 
V. Commonwealth, 264 S.W. 1075, 
204 Ky. 625—^Neal v. Common¬ 
wealth, 262 S.W. 287, 203 Ky. 353 
—^Blackburn v. Commonwealth, 261 
S.W. 277, 202 Ky. 761—Munson v. 
Commonwealth, 256 S.W. 393, 201 
Ky. 274—Moore v. Commonwealth, 
256 S.W. 77, 200 Ky. 419. 

Mo.—State v. Robinson, 188 S.W.2d 
664—State V. Watson, 1 S.W.2d 
837—State v. Naething, 300 S.W. 
829, 318 Mo. 531—State v. Boyer, 
300 S.W. 826, 318 Mo. 585—State 
V. Hammer, 292 S.W. 60, 316 Mo. 
977—State v. Stevens, 292 S.W. 36, 
316 Mo. 602—State v. Cobb, 273 
S.W. 736, 309 Mo. 89. 

Tex.—BickerstafC v. State, 139 S.W. 
2d 110, 139 Tex.Cr. 69—Pate v. 
State, 83 S.W.2d 984, 129 Tex.Cr. 
46—Dikes v. State, 48 S.W.2d 259, 
127 Tex.Cr. 127—^Vicera v. State, 
27 S.W.2d 645, 116 Tex.Cr. 584— 
Boone v. State, 26 S.W.2d 655, 114 
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Tex.Cr. 653—Ryan v. State', '26 S. 
W.2d 208, 114 Tex.Cr. 658—Ware 

V. State, 7 S.W.2d 551, 110 Tex.Cr. 
90. 

Delegation of magistrate’s function 
This rule does not involve a dele¬ 
gation by the magistrate of his duty 
to make a finding as to probable 
cause.—State v. Watson, Mo., 1 S.W. 
2d 837. 

53. U.S.—Siden v. tJ. S., C.aA.Minn., 

9 P.2d 241, reheard 14 F.2d 846— 
Hagen v. U. S., C.C.A.Wash., 4 F. 
2d 801—Lochnane v. U. S., C.C.A. 
Wash., 2 F.2d 427. 

Idaho.—State v. Arregui, 254 P. 788, 
44 Idaho 43. 62 A.D.R, 463. 

Mich.—People v. Gutzki, 248 N.W. 

665, 263 Mich. 82. ■ 

Okl.—Denton v. State, 70 P.2d 135, 
62 Okl.Cr. 8—^Hannan v. State, 233 
P. 249, 29 Okl.Cr. 203. 

W.Va.—State v. Lacy, 190 S.E. 344, 
118 W.Va. 343. 

Pacts competent to he considered 
hy a jury should be presented.— 
Hannan v. State, 233 P. 249, 29 Okl. 
Cr. 203. 

54. Okl.—Hannan v. State, supra. 

55. U.S.—Weeke v. U. S., C.C.A.M 0 ., 
14 F.2d 398, error dismissed and 
certiorari denied 47 S.Ct. 456, 
273 U.S. 662, 749, 71 L.Ed. 828, 
and 47 S.Ct 456, 273 U.S. 751, 71 
L.Ed. 874. 

Mo.—State v. Naething, 300 S.W. 829, 
318 Mo. 531. 

Mont—State v. District Court of 
Twentieth Judicial Dist. in and 
for Roosevelt County, 244 P. 280, 
75 Mont 476. 

Okl.—Ford V. State, 262 P. 504, 38 
Okl.Cr. 375—Mullus v. State, 240 
P. 136, 32 Okl.Cr. 134. 

56. U.S.—^Flynn v. U. S., C.C.A.Me., 
36 P.2d 891—Simmons v. U. S., 
C.C.A.Okl.. 18 P.2d 85—Kohler v. 
U. S., C.aA.Cal., 9 F.2d 23—Bu- 
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be based on evidence which would be admissible on 
a trial but there is also substantial authority that 
such evidence is not required.58 

According to one line of authorities, an appli¬ 
cation for a search warrant for a violation of the 
liquor laws is insufficient if it is made solely on 
information and belief,59 and statutes otherwise 
providing have been held invalid.^O However, an 
application is not insufficient under this rule be¬ 
cause it 3 .vers the ultimate facts on information and 


belief where the facts on which the belief is based 
are set forth^t and such facts are within affiant's 
personal knowledge.®^ 

In direct opposition to the foregoing line of au¬ 
thority, there is the view that an application on in¬ 
formation and belief®^ or simply on belief®^ is suf¬ 
ficient even though the source of the information 
is not specified and identified®® and the facts on 
which the belief is based are not set forth,®® and 
a statute to such effect has been held valid.®'^ 


cari V, Plli, D.C.Pa., 31 P.Supp. 
433. 

Ill.—People V. Billerbeck. 153 N.E. 
586, 323 Ill. 48—People v. Shields. 
140 N.E. 850. 309 Ill. 142. 

Mich.—People v. Perrin, 193 N.W. 
888, 223 Mich. 132. 

Okl.—Davis v. State, 86 P.2d 65, 65 
Okl.Cr. 306. 

Utah.—^Hemenway & Moser 0o. v. 
Punk, 106 P.2d 779, 100 Utah 72. 

57. U.S.—Grau v. U. S., Ky., 63 S. 
Ct. 38, 287 U.S. 124, 77 L.Ed. 213 
—Proulx V. U. S.. C.C.A.R.I., 32 
P.2d 760—Simmons v. U. S.. C.C.A. 
Okl„ 18 P.2d 85. 

Wash.—Ladd v. Miles, 17 P.2d 876, 
171 Wash. 44. 

XncltLsios. of hearsay statement of 
informer that he bought whisky in 
accused's residence held not to viti¬ 
ate affidavit.—Schroder v. U. S., C. 
C.A.Ga.. 63 P.2d 6. 

53- Ky.—Goode v. Commonwealth, 
252 S.W. 106, 199 Ky, 756. 

Miss.—Goss V. State, 192 So. 494, 
187 Miss. 188—Loeb v. State, 98 
So. 449, 133 Miss. 883—State v. 
Watson, 98 So. 241, 133 Miss. 796. 
N.C-State v. Cradle, 195 S.E. 392, 
213 N.C. 217. 

ra.—Commonwealth v. Loesel, 38 
A.2d 523, 166 Pa.Super, 461—Com¬ 
monwealth V. Hunsinger, 89 Pa.Su¬ 
per. 238, affirmed 138 A. 683, 290 
Pa. 185. 

Tenn.—^Matlock v. State, 299 S.W. 
796, 155 Tenn. 624. 

Tex.—^Bickerstaff v. State, 139 S.W. 
2d 110, 139 Tex.Cr. 69—Ruhmann 
V. State, 22 S.W.2d 1069, 113 Tex. 
Cr. 627. 

Wis.—Bergeman v. State, 208 N.W. 

470, 189 Wis. 616. 

33 C.J. p 675 note 2 [e]. 

In Missouri 

(1) Prosecutor’s personal knowl¬ 
edge is not condition precedent to 
application for search warrant for 
liCLuor.—State v. Richardson, 292 S. 
W. 61, 316 Mo. 1014—State v. Ham¬ 
mer, 292 S.W. 60, 316 Mo. 977— 
State V. Stevens, 292 S.W. 36, 316 
Mo. 602. 

(2) However, an application which 
simply states the ultimate facts on 
information and belief has been held 
insufficient—State v. Lock, 269 S.W. 
116, 302 Mo. 400. 


(3) In the lower courts it has 
been held that the affidavit must 
be based on personal knowledge and 
that an application based solely on 
information and belief is insufficient. 
—State V. Huckabe, App., 269 S.W. 
691—State v. Miller, App., 266 S.W. 
1024—State v. Smith, App., 262 S.W. 
65. i 

59. U.S.—Grau v. U. S., Ky., 63 S. 
Gt. 38, 287 U.S. 124, 77 L.Ed. 213 
—Schroder v. U. S., C.C.A.Ga., 53 
P.2d 6— U. S. V. Silvia, D.C.Wyo., 
28 P.2d 73—Siden v. U. S., C.C.A. 
Minn., 9 P.2d 241, reheard 14 P.2d 
846—U. S. V. Dziadus, D.C.W.Va., 
289 F. 837. 

Ill,—People V. Cioppi, 163 N.E. 604, 
322 Ill, 353—People v. Billerbeck, 
153 N.E. 586, 323 Ill. 48--People 
V. Pederson, 248 Ill.App. 462. 

Mich.—People v. Perrin, 193 N.W. 

888, 223 Mich. 132. 

Mont.—State v. District Court of 
Ninth Judicial Dist. in and for 
Gallatin County, 231 P. 1107, 72 
Mont. 77. 

Okl.—Wagner v. State, 99 P.2d 161, 
68 Okl.Cr. 447—Skelton v. State, 
93 P.2d 543, 67 Okl.Cr. 215—Ma¬ 
lone V. State, 281 P. 163, 44 Okl. 
Cr. 330—Milder v. State, 279 P. 
986, 44 OkLCr. 147—Taylor v. 
State, 272 P. 886, 41 Okl.Cr. 236— 
Ford V. State, 262 P. 504, 38 Gkl. 
Cr. 375—Alford v. State, 269 P. 
670, 38 OkLCr. 187—Dibrell v. 
State, 253 P. 198, 36 Okl.Cr. 177— 
Berno v. State, 252 P. 1111, 36 
OkLCr. 164—Relf v. State, 250 P. 
141, 35 OkLCr. 234—Franklin v. 
State, 246 P. 889, 34 Okl.Cr. 268 
—Lewis V. State, 241 P. 835, 32 
Okl.Cr. 431—Mullus v. State, 240 
P. 135, 32 OkLCr. 134—Carignano 
V. State, 238 P. 607, 31 Okl.Cr. 228 
—Whitehead v. State, 230 P. 291, 
28 Okl.Cr. 193—^Magin v. State, 
220 P. 666, 25 OkLCr. 361. 

S.D.—State v. Gooder, 234 N.W. 610, 

57 S.D. 619, followed in State v. 
Tanner, 236 N.W. 602, two cases, 

58 S.D. 146. 

SO. Ill.—People V. Elias, 147 N.E. 
472, 316 Ill. 376. 

IL Ill.—People V. Shields, 140 N.E. 
850, 309 Ill. 142—People v. Poster, 
260 Ill.App. 620—People v, Peder¬ 
son, 248 IlLApp. 462. 
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Mich.—People v. Kerwin, 209 N.W. 
157, 234 Mich. 686. 

Mont.—State v. District Court of 
Twentieth Judicial Dist. in and 
for Roosevelt County, 244 P. 280, 
75 Mont. 476. 

Okl.—Hudgens v. State, 122 P.2d 815, 
74 OkLCr. 56—^Wagner v. State, 
117 P.2d 162, 72 OkLCr. 393—Hays 
V. State, 108 P.2d 186, 71 Okl.Cr. 
62—^Wagner v. State, 99 P.2d 161, 
68 Okl.Cr. 447—Davis v. State, 86 
P.M 65, 65 Okl.Cr. 306—Cole v. 
State, 262 P. 712, 38 OkLCr. 396. 

62. Ill.—People v. Shields, 140 NE. 
850, 309 Ill. 142. 

Contra People v. Pro, 231 IlLApp. 
236. 

Mich.—^People v. Wittier, 226 N.W. 
686, 247 Mich. 656. 

Okl.—Boggess V. State, 105 P.2d 446. 
70 Okl.Cr. 156—Davis'v. State, 86 
P.2d 65, 65 Okl.Cr. 306—Cole v 
State, 262 P. 712, 38 OkLCr. 306— 
Ford V. State, 262 P. 604, 38 Okl. 
Cr. 375. 

63. Miss.—Goss V. State, 192 So. 
494, 187 Miss. 188—Buck v. State. 
121 So. 147, 153 Miss. 710—Bufkin 
V. State, 98 So. 452, 184 Miss. 1. 

Wis.—Millin v. State. 210 N.W. 411, 
191 Wis. 188—Frihart v. State, 208 
N.W. 469, 189 Wis. 622. 

33 C.J. p 676 note 3. 

Both that a ffi a nt has reason to be¬ 
lieve and does believe must be as¬ 
serted.—Morrison v. State, 106 So. 
497, 140 Miss. 221—Porter v. State, 
100 So. 377, 135 Miss, 789—State v. 
Watson, 98 So. 241, 133 Miss. 796— 
Turner v. State, 98 So. 240, 133 Miss. 
738. 

The omission of the word “good” 
preceding the phrase "reason to be¬ 
lieve and does believe," in affidavit 
for search warrant was not fatal to 
the affidavit.—Creel v. State, 183 So. 
510, 183 Miss. 168. 

64. Me.—State v. Mallett, 122 A. 
570, 123 Me. 220, followed in State 
V. Breen, 122 A. 571, 123 Me. 562. 

33 C.J, p 676 note 5. 

65. N.C.—State v. Cradle, 195 S.E.' 
392, 213 N.C. 217. 

Va.—^Marshall v. Commonwealth, 125 
S.E. 329, 140 Va. 641. 

66. Miss.—^Nash v. State, 167 So. 
365, 171 Miss. 279. 

67. Miss.—^Bufkin v. State, 98 So. 
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A third view is that an application is insufficient 
where it simply asserts the ultimate facts on in¬ 
formation and belief,and fails to set forth the 
nature and character of the information^O or the 
basis of the applicant’s belief ;70 but an application 
on information and belief is sufficient where the na¬ 
ture and character of the information'll or the basis 


for the belief^^ are set forth. Under this view there 
is a further divergence of opinion; some authori¬ 
ties hold that it is not necessary to identify the 
source of the information^^ or to set forth the man¬ 
ner in which the information was obtained,but 
others require that the informant be identified*^® 


452. 134 Miss. 1—Loeb v. State,, 
98 So. 449, 133 Miss. 883. 

Xatexnal revenue laws 

Statute authorizing warrant to is¬ 
sue for violation of revenue laws on 
affidavit based on information and 
belief of revenue agent is inapplica¬ 
ble to prohibition agent.—^U. S. v. 
Spencer. D.C.Pa., 292 P. 871. 

68. Ind.—^Lampkins v. State, 187 N. 
B. 874, 205 Ind. 589—Feast v. 
State, 164 N.E. 314, 200 Ind. 457— 
Shepherd v. State, 164 N.E. 276, 
200 Ind. 405—^Becker v. State, 164 
N.E. 27. 200 Ind. 397—State v. Bly- 
stone, 162 N.E. 233, 200 Ind. 173. 

Iowa.—State v. Bruns, 232 N.W. 684, 
211 Iowa 826—State v. Friend, 220 
N.W. 59, 206 Iowa 616. 

Ky.—Hudgeons v. Commonwealth, 38 
S.W.2d 232, 238 Ky. 470—Jones v. 
Commonwealth, 12 S.W.2d 280, 227 
Ky. 167—^Neal v. Commonwealth, 
292 S.W. 814, 218 Ky. 718—Pez- 
zerossi v. Commonwealth, 282 S. 
W. 1097, 214 Ky., 240. 

Mo.—State v. Lock, 259 S.W. 116, 302 
Mo. 400. 

Pa—^Dersin v. Roach, 10 PaDist. & 
Co. 647. 

Tex.—Garcia v. State, 2 S.W.2d 263, 

108 Tex,Cr. 636—Chapin v. State, 
296 S.W. 1096, 107 Tex.Cr. 477. 

33 C.J. p 676 note 2. 

69. Ky.—^Maynard v. Common¬ 
wealth, 257 S.W. 1024, 201 Ky. 
693. 

Tenn.—Matlock v. State, 299 S.W. 
796, 155 Tenn. 624—Jackson v. 

State, 284 S.W. 356, 163 Tenn, 431. 
Tex.—Cleghom v. State, 12 S.W.2d 
1033, 111 Tex.Cr. 356—Ware v. 

State, 7 S.W.2d 651, 110 Tex.Cr. 
90—^Lucas V. State, 4 S.W.2d 966, 

109 Tex,Cr. 402—Dixon v. State, -2 
S.W.2d 272, 108 Tex.Cr. 660—Sut¬ 
ton V. State, 300 S.W. 639, 108 Tex. 
Cr. 351—^Ferguson v. State, 300 S. 
W. 69, 108 Tex.Cr. 310—Jenkins v. 
State, 299 S.W. 642, 108 Tex.Cr. 
184—^Lawhom v. State, 299 S.W. 
413, 108 Tex.Cr. 202—Stokes v. 
State, 296 S.W. 1108, 107 Tex.Cr. 
452—Chapin v. State, 296 S.W. 
1095, 107 Tex.Cr. 477. 

70. Ky.—^Riddle v. Commonwealth, 
287 S.W. 704, 216 Ky. 220. 

Tex.—Sirman v. State, 56 S.W.2d 
92, 122 Tex,Cr. 311—Steverson v. 
State, 2 S.W.2d 463, 109 Tex,Cr. 
11—^Ferguson v. State, 300 S.W. 
69, 108 Tex.Cr. 310—^Montgomery 
V. State, 298 S.W. 696, 107 Tex.Cr. i 


561—Green v. State, 296 S.W. 1108, 
107 Tex.Cr. 452. 

71. Ind.—Carson v. State, 183 N.E. 
544, 204 Ind. 273. 

Ky.—^Burton v. Commonwealth, 120 
S.W.2d 213, 274 Ky. 655—Thornton 

V. Commonwealth, 63 S.W.2d 707, 
245 Ky. 336—^Foley v. Common¬ 
wealth, 15 S.W.2d 444, 228 Ky. 691 
—^Riddle v. Commonwealth, 287 
S.W. 704, 216 Ky. 220—Goode v. 
Commonwealth, 252 S.W. 105, 199 
Ky. 756. 

Tenn.—Stroud v. State, 17 S.W.2d 
899, 169 Tenn. 263. 

Tex.—^Douglas v. State, 161 S.W.2d 
92, 144 Tex.Cr. 29—Hall v. State, 
125 S.W.2d 293, 136 Tex.Cr. 320 
—Pate V. State. 83 S.W.2d 984, 
129 Tex.Cr. 45—Coleman v. State, 
70 S.W.2d 435, 126 Tex.Cr. 108— 
Read v. State, 34 S.W.2d 269, 116 
Tex.Cr. 240—Loftin v. State, 33 S. 

W. 2d 1071, 116 Tex.Cr. 244—Boone 
V. State, 26 S.W.2d 665, 114 Tex. 
Cr. 653—Ellis v. State, 24 S.W.2d 
45, 114 Tex.Cr. 65—Smith v. State, 
23 S.W.2d 387, 114 Tex.Cr. 316, re¬ 
hearing denied 24 S.W.2d 1095, 114 
Tex.Cr. 315—^Ruhmann v. State, 22 
SW.2d 1069, 113 Tex.Cr. 627—Vil¬ 
lareal V. State, 21 S.W.2d 739, 113 
Tex.Cr. 442—^Humphreys v. State, 
12 S.W.2d 568, 111 Tex.Cr. 272— 
Duda V. State, 6 S.W.2d 116, 109 
Tex.Cr. 673. 

33 C.J. p 676 note 3. 

72. Fla.—Cooper v. State, 143 So. 
217, 106 Fla. 254, followed in Now- 
ling V. State, 143 So. 219, 106 Fla. 
263, Martin v. State, 143 So. 219, 
106 Fla. 262, Lassiter v. State, 143 
So. 219, 106 Fla. 259, Bradshaw v. 
State, 143 So. 219, 106 Fla 259, 
Coulson V. State, 143 So. 219, 106 
Fla. 260, Lassiter v. State, 143 So. 
220, 106 Fla 260, Sleigh v. State, 
143 So. 220, 106 Fla 260, Adkison 

V. State, 143 So. 220, 106 Fla 262, 
and Hogan v. Carlton, 150 So. 604, 
112 Fla 442. 

Ind.—Seager v. State, 164 N.E. 274, 
200 Ind. 679. 

Ky.—^Barton v. Commonwealth, 78 S. 

W. 2d 310, 257 Ky. 419—^Duckwall 

V. Commonwealth, 278 S.W. 662, 
212 Ky. 90—Commonwealth v. Die- 
bold, 259 S.W. 705, 202 Ky. 315— 
Wagner v. Commonwealth, 261 S. 

W. 1021, 199 Ky. 821—Smee v. 
Commonwealth, 251 S.W. 622, 199 
Ky. 488. 

Pa—Commonwealth v. Hunsinger, 89 
PaSuper. 238, affirmed 138 A. 683, 
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290 Pa 185—Commonwealth v. 
Scanlon, 84 PaSuper. 569. 

Tex.—Cordona v. State, 31 S.W.2d 
452, 115 Tex.Cr. 538—Stanzel v. 
State, 18 S.W.2d 168, 112 Tex.Cr. 
628—Ross V. State. 11 S.W.2d 616, 
111 Tex,Cr. 193. 

W.Va—State v. Rigsby, 20 S.K2d 
906, 124 W.Va 344. 

73. Pa.—C ommonwealth v. 

Schwartz, 82 PaSuper. 369. 

Tenn.—Stroud v. State, 17 S.W.2d 
899, 159 Tena 263—^Bragg v. State, 
290 S.W. 1, 155 Tenn. 20. 

Tex.—Hamilton v. State, 48 S.W.2d 
1005, 120 Tex.Cr. 164—Schwartz v. 
State, 46 S.W.2d 985, 120 Tex.Cr. 
252—^Davis v. State, 36 S.W.2d 600, 
117 Tex.Cr. 167—^Ruhmann v. State, 
22 S.W.2d 1069, 113 Tex.Cr. 527. 
Such tuformatlou shoiUd be given 
the magistrate although it need not 
be set forth in the affidavit.—^Jack- 
son V. State, 284 S.W. 366, 153 Tenn. 
431. 

Recital that Information was sre- 
oeived from credible persons is suffi¬ 
cient.—^Bickerstaff v. State, 139 S.W. 
2d 110, 139 Tex.Cr. 69—Weaver v. 
State, 138 S.W.2d 1081, 139 Tex.Cr. 
134—Hall V. State, 125 S.W.2d 293, 
136 Tex.Cr. 320—^Magee v. State, 118 
S.W.2d 591, 135 Tex.Cr. 161—Cole¬ 
man V. State, 70 S.W.2d 435, 126 
Tex.Cr. 108—^Bta.rtless v. State, 60 S. 
W.2d 1097, 121 Tex.Cr. 181. 

Drunkenness of applicant’s inform¬ 
ant did not render application in¬ 
sufficient—^Duncan v. State, 37 S.W. 
2d 1034, 118 Tex.Cr. 253. 

74. Tex.—Weaver v. State, 138 S. 
W.2d 1081, 139 Tex.Cr. 134. 

75. Idaho.—State v. Arregui, 254 P. 
788, 44 Idaho 43, 52 A.L.R. 463. 

Ky.—^Duncan v. Commonwealth, 179 
S.W.2d 899, 297 Ky. 217—Barton v. 
Commonwealth, 78 S.W.2d 310, 267 
Ky. 419—^Litteral v. Common¬ 
wealth, 20 S.W.2d 457, 230 Ky. 673 
—Taylor v. Commonwealth, 298 S. 
W. 685, 221 Ky. 216—Derefleld v. 
Commonwealth, 298 S.W. 382, 221 
Ky. 173—^Hammond v. Common¬ 
wealth, 292 S.W. 316, 218 Ky. 791— 
Riddle v. Commonwealth, 287 S.W. 
704, 216 Ky. 220—^Boone v. Com¬ 
monwealth, 268 S.W. 286, 206 Ky. 
657—^Hyde v. Commonwealth, 268 
S.W. 107, 201 Ky. 673—Maynard v. 
Commonwealth, 257 S.W. 1024, 201 
Ky. 593. 

Mo.—State v. Miller, App., 266 S.W. 
1024—State v. Smith, App^ 262 S. 
W. 65, 
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and that the circtimstances under which the infor¬ 
mation was obtained be set forthJ® 

Responsible statement It has been held in many 
jurisdictions that the application must include state¬ 
ments for the falsity of which the applicant can be 
held responsible, *^7 and for that reason an applica¬ 
tion which is bare of positive statements and in¬ 
cludes only assertions of belief is insufficient.^^ 
Conversely, where the application contains positive 
assertions sufficient to establish probable cause, the 
application is not subject to attack as insufficient to 
authorize a search warrant on the ground that the 


statements are false,or that the applicant is ac¬ 
tually without personal knowledge and that the 
statements are in fact based solely on information 
and belief,^® even though such fact is disclosed by 
other parts of the application.^^ 

Oral testimony. Under some statutes probable 
cause must appear from the affidavit, complaint, 
or information requesting the issuance of a war¬ 
rant, under others probable cause may be 

established by sworn testimony before the official 
issuing the search warrant. 

Evidence illegally acquired. It has been implied 


Where affiant relies on a letter re¬ 
ceived "by him, he must assert its 
authenticity.—Thornton v. Common¬ 
wealth, 53 S.W.2d 707, 245 Ky. 336. 
Named informant conveyin^f report 
of unidentified person 
Affidavit that M told affiant he was 
informed by unknown person that j 
he had obtained whisky from ac- j 
cused was insufficient.—^Arnold v. 
Commonwealth, 267 S.W. 190, 206 
Ky. 347. 

76. Ky.—^Maynard v. Common¬ 
wealth, 257 S.W. 1024, 201 Ky. 
693. 

77. Tr.S.—Cooper v. State, 143 So. 
217, 106 Fla. 254, followed in Now- 
lingr V. State, 143 So. 219, 106 Fla. 
263, Martin v. State, 143 So. 219, 
106 Fla. 262, Lassiter v. State, 143 
So. 219, 106 Fla. 259, Bradshaw 
V. State, 143 So. 219, 106 Fla. 259, 
Coulson V. State, 143 So. 219, 106 
Fla. 260, Lassiter v- State, 143 So. 
220, 106 Fla. 260, Sleigh v. State, 
143 So. 220, 106 Fla. 260, Adkison 

V. State, 143 So. 220, 106 Fla. 262, 
and Hogan v. Carlton, 160 So. 604, 
112 Fla. 442. 

Ill.—People V. Ellas, 147 N.E. 472, 
316 Ill. 376. 

Ky.—^Harvey v. Commonwealth, 10 
S.W.2d 471, 226 Ky. 36—Elliott v. 
Commonwealth, 287 S.W. 726, 216 
Ky. 270—^Abshire v. Common¬ 
wealth, 266 S.W. 304, 204 Ky. 724 
—^Neal V. Commonwealth, 262 S. 

W. 287, 203 Ky. 363—Lakes v. 
Commonwealth, 264 S.W, 908, 200 
Ky. 266. 

Mich.—People v. Perrin, 193 N.W. 
888, 223 Mich. 132. 

Mont—State v. District Court of 
Twentieth Judicial Dist. In and 
for Roosevelt County, 244 P. 280. 
75 Mont 476. 

Pa.—Commonwealth v. Schwartz, 82 
Pa. Super. 369. 

Test is whether perjury would Ue 
for false statement. 

IlL—^People v. Pederson, 248 IlLApp. 
462. 

Okl.—Hardy v. State, 248 P. 874, 35 
Okl.Cr. 124. 

78. Fla.—Cooper v. State, 143 Sa 


217, 106 Fla. 254. followed in Howl¬ 
ing V. State, 143 So. 219, 106 Fla. 
263, Martin v. State, 143 So. 219, 
106 Fla. 262, Lassiter v. State, 143 
So. 219, 106 Fla. 259, Bradshaw v. 
State, 143 So. 219, 106 Fla. 259, 
Coulson V. State, 143 So. 219, 106 
Fla. 260, Lassiter v. State, 143 So. 
220. 106 Fla. 260, Sleigh v. State, 
143 So. 220, 106 Fla. 260, Adkison 

V. State, 143 So. 220, 106 Fla. 263, 
and Hogan v. Carlton, 160 So. 604, 
112 Fla. 442. 

Ill.—People V. Elias, 147 N.B. 472. 
316 Ill. 376. 

Ky. —^Harvey v. Commonwealth, 10 
S.W.2d 471, 226 Ky. 36—Abshire v. 
Commonwealth, 265 S.W. 304, 204 
Ky, 724—^Lakes v. Commonwealth, 
264 S.W. 908, 200 Ky. 266. 

Mo.—State v. Shellman, App., 267 S. 

W. 941. 

79. Ky.—Dolan v. Commonwealth, 
262 S.W. 574, 203 Ky. 400—Bowen 
V. Commonwealth, 261 S.W. 625, 
199 Ky. 400. 

Okl.—^Harris v. State, 34 P.2d 289, 56 
Okl.Cr. 105—^McNew v. State, 279 
P. 978, 44 Okl.Cr. 129. 

sa Ky.—Bowen v. Commonwealth, 
261 S.W, 625, 199 Ky. 400. 

Mo.—State v. Brugionl, 7 S.W.2d 262, 
320 Mo. 202—State v. Hammer, 292 
S.W. 60, 316 Mo. 977—State v. 
Brown, App., 14 S.W.2d 40—State 

V. Nicholson, App., 7 S.W.2d 375. 
Okl.—Luther v. State, Cr., 158 P.2d 

481—^Toung V, State, 123 P.2d 294, 
74 Okl.Cr. 64—Washington v. 
State. 118 P.2d 267, 73 OkLCr. 81— 
Wagner v. State, 117 P.2d 162, 72 
Okl.Cr. 393—Key v. State, 100 P. 
2d 291, 69 OkLCr. 71—Handley v. 
State, 85 P.2d 436, 65 Okl.Cr. 268— 
Denton v. State, 70 P.2d 135, 62 
OkLCr. i8—^Harris v. State, 34 P.2d 
289, 66 OkLCr. 106—McNew v. 

State, 279 P. 9T8, 44 Okl.Cr. 129. 
R.L—State v. Seymour, 126 A. 755, 
46 R.I. 257. 

Tex.—Corpus Juris quoted in Pate v. 
State. 83 S.W.2d 984, 985, 129 Tex. 
Cr. 45—Alexander v. 'State, 57 S. 

W. 2d 157, 123 Tex.Cr. 65—Bird v. 
State, 7 S.W.2d 953, 110 Tex.Cr. 99 
—Corpus Juris quoted in Ware r. 
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state, 7 S.W.2d 561, 654, 110 Tex. 
Cr. 90. 

33 C.J. p 676 note 4, p 674 note 87 
Cb3. 

Jurisdiction to issue a search war¬ 
rant on a sufficient affidavit is not 
lost by proof aliunde that affiant ver¬ 
ified previously discovered facts 
therein stated by his sense of smell 
while later on defendant's premises. 
—People V. Placzinski, 194 IST.W. 566, 
223 Mich. 650. 

81. Ky.—Fugitt v. Commonwealth, 
295 S.W. 1072, 220 Ky. 768. 

Tex.—Siragusa v. State, 64 S.W.2d 
107, 122 Tex.Cr. 263—^Harris v. 
State, 15 S.W.2d 1048, 112 Tex.Cr. 
219. 

82. TJ.S.—^In re No. 191 Front St. 
Borough of Manhattan, City of 
New York, C.C.A.N.T., 5 F.2d 282. 

Tex.—^Aguirre v. State, 7 S.W.2d 76, 
109 TexCr. 584. 

33 C.J. p 675 note 2 [dj. 
m Indiana 

(1) Where facts allegedly consti¬ 
tuting probable cause for liquor 
search warrant were not included in 
affidavit for the warrant and evi¬ 
dence on probable cause was heard 
orally by the magistrate and not re¬ 
duced to affidavit form, search war¬ 
rant was held insufficient—^Barrar v. 
State, 193 N.E. 94, 207 Ind. 706. 

• (2) Probable cause for issuing 
liquor search warrant may he pre¬ 
sented by positive statements in af¬ 
fidavit or by sworn testimony.—State 
V. Rocca, 180 N.E. 677, 181 N.E. 158, 
204 Ind. 198. 

83. Iowa.—^Krueger V. Municipal 
Court of Sioux City, 275 N.W. 122, 
223 Iowa 1363—State v. Bruns, 
232 N.W. 684, 211 Iowa *826—State 

V. Friend, 220 N.W. 59, 206 Iowa 
615. 

Mo.—State v. Brugioni, 7 S.W.2d 262, 
320 Mo. 202—State v. Struce, 1 S. 

W. 2d •841—State v. Watson, 1 S. 
W.2d 837—State v. Boyer, 300 S. 
W. 826, $18 Mo. 585—State v. Cata- 
lino, 295 S.W. 5.68, 316 Mo. 1152— 
State V. Richardson, 292 S.W. 61, 
316 Mo. 1014—^State v. Cockrum,. 
278 B.W. 700* 
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that probable cause cannot be established by evi¬ 
dence illegally acquired in a number of cases in 
which, however, k was held that the evidence had 
not been illegally acquired. 

(4) Determination of Existence of Probable 
Cause 

It Is for the ofneial authorized to issue the warrant 
to determine whether or not probable cause exists. 

Probable cause must be made to appear to the 
official authorized to issue the warrant,^5 and for 
this purpose provision is sometimes made for the 
examination of complainant and other witnesses 
and the taking of their depositions.^® It is for him 
to determine whether the ma^tter alleged constitutes 
probable cause,and he has a wide discretion in 
making his decision.®® All relevant facts may be 
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considered by the magistrate in determining wheth¬ 
er probable cause exists.®® It has been held that 
the determination of probable cause is a judicial 
matter®® and cannot be delegated to a nonjudicial 
officer,but it has also been held that a statute 
making the issuance of a search warrant a purely 
ministerial function and authorizing its exercise by 
a nonjudicial officer is valid.®® 

d. Description of Premises or Thing to Be 
Searched 

An application for a search warrant for a violation 
of the liquor laws must describe with particularity the 
place to be searched. 

An application for a search warrant for the vio¬ 
lation of the liquor laws must describe with particu¬ 
larity the place to be searched.®® The premises 
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Wash.—Ladd v. Miles, 17 P.2d 875, 
171 Wash. 44—-State v. Noah. 272 
P. 729, 150 Wash. 187—State v. 
Voelker, 242 P. 6, 137 Wash. 156. 
84L U.S.— U. S. V. Phillips, B.C.N. 

T. , 34 F.2d 495—U. S. v. Bloom, D. 
C.Mass., 6 F.2d 584—^Nicholson v. 

U. S.. C.C.A.I11., 6 P.2d 569. 

Ky.—Mann v. Commonwealth, 279 S. 

W. 1079, 212 Ky. 653. 

Mich.—^People v. Batten, 207 N.W. 
876, 234 Mich. 164—People v. Plac- 
zinski, 194 N.W, 566, 223 Mich. 650. 
Tex.—Duda v. State, 6 S.W.2d 115, 
109 Tex.Cr. 573. 

83 C.J. 675 note 2 [g], 

85. Ky.—^Neal v. Commonwealth, 
292 S.W. 314, 218 Ky. 718—Osborne 

V. Commonwealth, 282 S.W. 762, 
214 Ky. -84. 

Mo.—State v. Naething, 300 S.W. i829, 
318 Mo. 531. 

Morxt.—State v. Gardner, 240 P. 984, 
74 Mont. 377—State v. English, 229 
P. 727, 71 Mont. 343. 

Pa.—Commonwealth v. One Box 
Benedictine, 138 A. 90, 290 Pa. 121. 

88. Mont.—State v. English, 229 P. 

727, 71 Mont. 343. 

33 C.J. p 678 note 37. 

Hearing may be dispensed with 
Mo.—State v. Richardson, 292 S.W. 
61, 316 Mo. 1014. 

87- Ky.—^Pezzerossi v. Common¬ 

wealth, 282 S.W. 1097, 214 Ky. 240 
—Osborne v. Commonwealth, 282 
S.W. 762, 214 Ky. 84. 

Me.—^Kalloch v. Newburgh, 72 A. 
736, 125 Me. 23. 

Mo.—State v. Hall, 279 S.W. 102, 312 
Mo. 425. 

Pa.—Commonwealth v. One Box Ben¬ 
edictine, 138 A. 90, 290 Pa. 121. 

33 C.J. p 678 notes 36, 37. 

88. U.S.—U. S. V. Napela, D.C.N.T., 

28 F.2d 898. 

Mich.—^People v. Mo ten, 206 N.W. 

5(^6, 233 Mich. 169. 

Tex.—Elms v. State, 26 S.WJ^ 211, 

480.J.S.-da 


114 Tex.Cr. 642—Rozner v. State, 

3 S.W.2d 441, 109 Tex.Cr. 127. 
Collateral attack 

An adjudication by justice of 
peace that there was probable cause 
for issuance of search warrant was 
conclusive and could not be attacked 
collaterally upon issue between state 
and accused as to guilt or innocence 
of accused charged with having in¬ 
toxicating llQuor in his possession.— 
Goss V. State, 192 So. 447, 187 Miss. 
72. 

89, Okl.—Young v. State, 123 P.Sd 

294, 74 OkhCr. 64—Hudgens v. 

State, 122 P.2d 815, 74 Okl.Cr. 56. 

90, TJ.S.—U. S. V. Elliott, C.C.A. 
Wash., 5 F.2d 292. 

Ind.—State v. Rocca, 180 N.B. 577, 
181 N.E. 158, 204 Ind. 198. 

91, Mo.—State v. Lock, 259 S.W. 
116, 302 Mo, 400. 

92, Ohio.—^Hornack v. State of Ohio, 
177 N.E, 244, 39 Ohio App. 203. 

93, Ill.—^People v. Jackson, 246 Ill. 
App. 248. 

Mo.—State v. Boyer, 300 S.W. 826, 
318 Mo, 585—State v. Oatalino, 295 
S.W. 568, 316 Mo. 1152—State v. 
James, App., 274 S.W. 110. 

Ohio.—City of Columbus v. Buehler, 
23 Ohio N.P„N.S., 589. 

Okl.—Wilson v. State, 161 P.2d 86— 
Weaver v. State, 154 P.2d 587— 
Jackson v. State, 99 P.2d 908, 69 
OkLCr. 48—Crim v. State, 99 P.2d 
185, 68 Okl,Cr. 390—Lynch v. 

State, 98 P.2d 625, 68 Okl.Cr. SOS- 
State V. Linthicum, 94 P.2d 857, 67 
OkLCr. 435—Linthicum v. State, 92 
P,2d 381, 66 Okl.Cr. 327—Bohannon 
V. State, 90 P.2d 675, 66 Okl.Cr. 
190—Powell V. State, 84 P.2d 442, 
65 Okl.Cr. 221—^Mason v. State, 73 
P.2d 468, 63 OkLCr. 153—Mayberry 
V. State, 70 P.2d 1106, 62 Okl.Cr. 
183—Stouse V. State, 70 P.2d 145. 
62 OkLCr. 46—^Dobbins v. State, 
267 P. 678, 40 Okl,Cr. 146—McCau- 
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ley V. State, 265 P. 654, 39 Okl.Cr. 
387—Turner v. State, 263 P. 476, 39 
OkLCr. 74—Hall v. State, 246 P^ 
642, 34 OkLCr. 334. 

Tex.—Aguirre v. State, 7 S.W.2d 76, 
109 Tex.Cr. 584. 

33 aJ. p 677 notes 15, 20. 

A demurrer to a complaint for Ille¬ 
gally keeping liquor for sale and a 
search warrant issued theretmder 
will reach defects in the warrant as 
well as those in the complaint.— 
State r. Duane, 62 A. 80, 100 Me. 
447. 

Number of rooms in private resi¬ 
dence to be searched for liquor need 
not be stated.—Wright v. State, 63* 
S.W.2d 851, 124 Tex.Cr. 487. 
Description held sufficient 
(1) In general. 

U.S.—Rose V. U. S.. C.C.A.Neb., 45' 
F.2d 459—U. S. v. Harvey, D.C. 
Wash., 298 F. 106. 

m.—People V. Simmons, 161 N.E: 
716, 330 Ill. 494. 

Ind.—Klares v. State, 167 N.E. 135;. 
201 Ind. 219. 

Ky.—^Rose v. Commonwealth, 271 S. 
W. 548, 208 Ky. 478—Ingram v. 
Commonwealth, 254 S.W. 894, 200' 
Ky. 284. 

Miss.—Smith v. State, 19-2 So. 436. 
1*87 Miss. 96—Collins v. State,’174 
So. 61, 178 Miss, 548—^Mooney v. 
State, 135 So. 200, 160 Miss. 701— 
Borders v. State, 104 So. 145, 138' 
Miss. 788. 

Mo.—State v. Sillyman, 7 S.W.2d 256' 
—State V. Shelton, 284 S.W. 433, 
314 Mo. 333. 

Okl.—Wagner v. State, 121 P.2d 222, 
73 OkLCr. 317—Watson v. State,. 
117 P.2d 808, 73 Okl.Cr. 58—Peters 
V. State. 110 P.2d 300, 71 Okl.Cr, 
175—'Crouse v. State, 100 P.2d 467,. 
69 OkLCr. 24—Williams v. State, 
98 P.2d 621, 68 Okl.Cr. 334—Malad- 
in V. State, 87 P.2d 164, 65 Okl.Cr. 
367—Gransbury v. State, *82 P.2d’ 
240, 64 Okl.Cr. 423—Maitlen v.- 
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need not be described with the technical accuracy name the owner^ or occupant^ of the premises 
employed in a conveyance^* or a common-law sought to be searched, at least where the descrip- 
search warrant it is sufficient if the description tion of the premises is otherwise adequate,^ and an 
is such that the officer executing the warrant can application is not insufficient because in error as to 

with reasonable effort ascertain and identify the the owner or ocaipant* However, it has been said 

place intended,®® if it points to a definitely ascer- to be the better practice to name the occupant or 
tainable place clearly enough to exclude all oth- owner,5 and, where the premises described are 

ers,®7 and if the officer executing the warrant is owned or occupied by two or more persons, a de¬ 
left with no discretion as to the premises to be scription which fails to specify the owner or oc- 

searched.®8 Rural premises need not be described cupant has been held insufficient,® Where the stat- 

with the same particularity as is necessary in the ute so requires, the owner or occupant of the prem- 

case of city premises.®^ ises sought to be searched must be named, or, if 

Name of owner or occupant. Unless otherwise his name is unknown, he must be described,7 but 
provided by statute, an application for a search if neither his name or identity is known it has 

warrant for a violation of the liquor laws need not been held sufficient to describe him as unknown.® 


state. 38 P.2d 964. 56 Okl.Cr. 301 
—McNew V. State, 279 P. 978, 44 
Okl.Cr. 129. 

Tex.—BickerstafC v. State, 139 S.W. 
2d 110, 139 Tex.Cr. 69—Pate v. 
State. 83 S.W.2d 984. 129 Tex.Cr. 
45—Carnell v. State, 70 S.W.2d 152, 
126 Tex.Cr. 104—^Bums v. State, 60 
S.W,2d 793, 124 Tex.Or. 131—Mc¬ 
Carty V. State. 67 S.W.2d 114, 123 
Tex.Cr. 34—Dikes v. State, 4<8 S. 
W.2d 259, 120 Tex.Or. 127—Seale 

V. State, 39 S.W.2d 68, 118 Tex^Cr. 

324—^Branch v. State, 33 S.W.2d 
1069, 116 Tex.Cr. 205—Tate v. 

State, 31 S,W.2d 453. 116 Tex.Cr. 
340—Ellis V. State, 24 S.W.2d 46. 
114 Tex.Cr. 55—Ross v. State, 11 
S.W.2d 516, 111 Tex.Cr. 193. 

(2) Description by street and 
number. 

Miss.—^Banks v. City of Jackson, 120 
So. 209, 152 Miss. 844. 

Mo.—State v, Catalino, 295 S.W. 568, 
316 Mo. 1152. 

(3) Despite error in street name. 
—Johnson v. U. S., C,C.A.Mich., 46 
P.2d 7. 

(4) Despite error In street num¬ 
ber.—Bybee v. State, 90 P.2d 38, 66 
OkLCr. 105. 

Description held Insnfflolent 

(1) In general. 

U.S.—^Pressley v. U. S., C.C.A.!Fla., 
289 P. 477. 

Okl.—Smith v. State, 128 P.2d 250, 
75 OkLCr. 55—Story v. State, .125 
P.2d 103, 74 OkLCr. 337—Harris v. 
State, 3 P.2d 241, 52 Okl.Cr. 123— 
Shanafelt v. -State, 261 P. 380, 38 
Okl.Cr. 345. 

Tex.—Gleghorn v. State, Cr., 182 S, 

W. 2d 920, second case—^Jones v. 
State, Cr.. 182 S.W.2d 919—Brown 

V. State, 124 S.W.2d 124, 136 Tex. 
Cr. 61. 

(2) Pailure to name town.— 
Champion v. State, 298 P. 303, 50 
Okl.Cr. 392—Tucker v. State, 281 P. 
818, 46 OkLCr. 68. 

(3) Wrong street number.—Ott v. 
State, 86 P.2d 341, 65 OkLCr. 317. 


94L Miss.—Banks v. City of Jack- 
son, 120 So. 209, 152 Miss. •844. 
Such description would be snfficient 
Me.—State v. Bartlett, 47 Me. 388. 
95- Okl.—^Milwaukee Beer Co. v. 
State, 155 P. 200, 55 Okl. 181. 

96. U.S.—^Johnson v. U. S., C.C.A. 
Mich., 46 P.2d 7. 

Ill.—^People V. Xavendowski, 160 N. 

E. 682, 329 Ill. 223. 

Ky.—^Moore v. Commonwealth, 255 S. 

W. 77, 200 Ky. 419. 

Mo.—State v. Sillyman, 7 S.W.2d 256 
—State V. Catalino, 295 S.W. 568, 
316 Mo. 1162. 

Okl.—Washington v. State, 118 P.2d 
267, 73 Okl.Cr. 81—Bohannon v. 
State, 90 P.2d $75, 66 OkLCr. 190 
—Mitchell V. State, 277 P. 260. 43 
OkLCr. 63. 

97. Ind.—^Klares v. State, 167 N.E. 
135, 201 Ind. 219—Seager v. State, 
164 N.E. 274. 200 Ind. 679. 

Tenn.—Lea v. State, 181 S.W. 2d 351, 
181 Tenn. 378. 

9a Ind.—Flum v. State, 141 N.E. 
353, 193 Ind. 585. 

Mich.—^People v. Karamol, 207 N.W. 

■832, 233 Mich. 670. 

OkL—Crim v. State, 99 P.2d 185, 68 
OkLCr. 390—^Wofford v. State, 266 
P. 494, 40 OkLCr. 18—Shanafelt v. 
State, 261 P. 380, 38 Okl.Cr. 345. 
Vt.—State V. Intoxicating Liquors, 44 
Vt. 208. 

99. Mo.—State v. Stough, 2 S.W.2d 
767, 318 Mo. 1198. 

1. Ind.—Boyd v. State, 143 N.B. 355, 
195 Ind. 213. 

Miss.—^Banks v. City of Jackson, 120 
So. 209, 152 Miss. 844. 

Mo.—State v. Catalino, 296 S.W. 668, 
316 Mo. 1152. 

Okl.—Cahill V. State, 260 P. 91, 38 
Okl.Cr. 236—Ross v. State, 260 P. 
90, 38 OkLCr. 252—State v. Skel¬ 
ton, 254 P. 754, 36 Okl.Cr. 377. 

2. Miss.— Banks v. City of Jackson, 
120 So. 209, 152 Miss. 844. 

Okl,—Cahill v. State, 260 P, 91, 38 
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OkLCr. 236—State v. Skelton, 254 
P. 754. 36 OkLCr. 377. 
a OkL—Crim v. State, 99 P.2d 185, 
68 OkLCr. 390—Granshury v. State, 
82 P.2d 240, 64 OkLCr. 423. 

4. Okl.—Crim v. State, 99 P.2d 185, 
68 OkLCr. 390—Ross v. State, 260 
P. 90, 38 OkLCr. 252. 
a Okl.—Quick V. State, 129 P.2d 
607, 75 OkLCr. 182—Ouick v. State, 
129 P.2d 604, 75 Okl Cr. 176—Vin¬ 
cent V. State. 129 P.2d 10 6, 75 Okl. 
Cr. 116—Cahill v. State, 2GO P. 91, 
38 Okl.Cr. 23-6—State v. Skelton, 
254 P. 754, 36 OkLCr. 377. 
TTnkno'wn person may be described as 
"John Doe” 

Okl.—^Vincent v. State, 129 P.2d 196, 
76 OkLCr. 116. 

a OkL—Sparks v. State, 142 P.2d 
379, 77 OkLCr. 431—^Lucas v. State, 
41 P.2d 131, 56 Okl.Cr. 413. 

7. Tex,—Brown v. State, 124 S.W. 
2d 124, 136 Tex.Cr. 61—Magee v. 
State, 123 S.W,2d 906. 136 Tex.Cr. 
183—^Northam v. State, 66 S.W.2d 
692, 125 Tex.Cr. 162—Williams v. 
State, 47 S.W.2d 298, 120 Tex.Cr. 
285—^Denzlinger v. State, 28 S.W. 
2d 160, 116 Tex.Cr. 158—^Anderson 
V. State, 26 S.W.2d 839, 114 Tex.Cr. 
448—Tillery v. State, 24 S.W.2d 
844, 114 Tex.Cr. 106—^Aguirre v. 
State, 7 S.W.2d 76, 109 Tex.Cr. 
584. 

Owner not accused 
Fact that liquor search warrant 
affidavit named owner of premises 
by other than accused’s name did not 
benefit accused, where accused did 
not dispute ownership by one named. 
—Read v. State, 34 S.W.2d 269, 116 
Tex.Cr. 240. 

8. Tex.—Rathert v. State. 72 S.W. 
2d 276, 126 Tex.Cr. 484—Northam 
V. State, 66 S.W.2d 692, 125 Tex. 
Cr. 162—Hoppe v. State. 65 S.W.2d 
1063, 122 Tex.Or. 440—Siragusa v. 
State, 54 S.W.2d 107, 122 Tex.Cr. 
263—^Denzlingrer v. State, 28 S.W. 
2d 160, 116 Tex.Cr. 158. 
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e. Description of Person to Be Searclied or of 
Property to Be Seized 

The application must describe with particularity the 
person to be searched and also the property to be seized. 

Where a warrant for the search of a person is 
sought, the person must be particularly described 
in the application.^ The affidavit or complaint for 
a search warrant must describe the property or 
things to be seized.^0 Technical precision is not 
required,but the property to be searched for and 
seized must be described with reasonable certainty 
and particularity^^ sq that the warrant will not be 
a mere roving commission.is It has been held that 
the degree of particularity required in the descrip¬ 
tion of the property to be seized will vary accord¬ 
ing to whether the identity or the character of the 
property is the matter of concem,!^ and that, where 
the purpose is to seize specific property, great par¬ 
ticularity is required hut if the purpose is to 
seize any property of a specified character, a gen¬ 
eral description, in terms of character, place, and 
circumstances will suffice.^® It should be alleged 
that the liquors are possessed or owned by some spe¬ 
cific person,!*^ or by a person unknown to complain- 
ant.^S 
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§ 394. Search Warrant and Execution and 
Return Thereof 

a. In general 

b. Necessity for search warrant 

c Issuance of search warrant 

d. Requisites and sufficiency of warrant 

e. Execution of warrant 

f. Return of warrant 

g. Remedies for illegal search and sei¬ 

zure 

a. In General 

A search for, and seizure of, Illicit Intoxicating liq¬ 
uors and property used in connection therewith may be 
made under a search warrant. 

Express provision for the issuance of search war¬ 
rants is sometimes made in statutes as to search 
for, and seizure of, illicit intoxicating liquors and 
property used in connection therewith.^^ A search 
warrant is void where issued under a statute which 
does not authorize the issuance of a search war¬ 
rant but a warrant is valid although it is ob¬ 
tained under a different statute from that under 
which accused is prosecuted for a violation of the 
liquor laws.^i In the absence of statutory author- 
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9. Okl.—Grim v. State, 99 P.2d 185, 
68 Okl.Cr. 390—State v. Skelton, 
254 P. 754, 36 Okl. 377. 

10. U.S.—U. S. V. Edwards, D.C 
Mich., 296 P. 512. 

Mo.—State v. Catallno, 295 S.W. 663, 
316 Mo. 1152. 

Ohio.—City of Columbus v. Buehler, 
23 Ohio N.P.,N.S., 589. 

Tenn.—Waggrener v. McCanless, 191 
S.W.2d 561—Lea v. State, l-Sl S. 
W.2d 351, 181 Tenn. 378, 
Documents 

U.S.—^In re Ko. 191 Pront St. Bor¬ 
ough of Manhattan, City of New 
York, C.C.A.N.Y., 6 P.2d 282. 

The value of the property sought 
to bo condemned should be stated in 
the affidavit, when jurisdiction of 
the proceedings depends on such val¬ 
ue.—Vance v. State, 93 So. 881, 130 
Miss. 251. 

Description held sufficient 
U.S.—Sutton V. U. S., C.C.A.Fla., 289 
P. 488. 

Ala.—Conner v. State, 100 So. 474, 
211 Ala. 326. 

11- U.S.—U. S. V. Quantity of Ex¬ 

tracts, Bottles, Etc., D.C.Pla,, 64 
P.2d 643. 

33 O.J. p 676 note 7. 

12. U.S.—U. S. V. Quantity of Ex¬ 
tracts, Bottles, Etc., supra. 

33 C.J. p 676 note 6. 

13. U.S.—U. S. V. Quantity of Ex¬ 
tracts, Bottles, Etc.* supra. 


14. U.S.—Lea v. State. 181 S.'W.2d 
351, 181 Tenn. 378. 

15. Tenn.—^Lea v. State, supra. 

16. Tenn.—^Lea v. State, supra. 

17. Ohio.—City of Columbus v. 
Buehler, 23 Ohio N.P.,N.S., 589. 

33 C.J. p 676 note 8. 

18. Me.—State v. Intoxicating Liq¬ 
uors, 86 A. 1060, 110 Me. 260. 

Mass.—Commonwealth v. Certain In¬ 
toxicating Liquors, 116 Mass. 21. 

19. Utah.—Utah Liquor Control 
Commission v. District Court of 

. Seventh Judicial Dist, in and for 
Carbon County, 111 P.2d 144, 100 
Utah 135—^Utah Liquor Control 
Commission v. Mandeles, 108 P.2d 
612, 99 Utah 507. 

Wis.—State v. Hunter, 292 N.W. 609, 
236 Wis, 188—Camallo v. State, 
199 N.W. 153, 184 Wis. 284. 

33 C,J. p 677 note 31. 

Admissibility in criminal prosecu¬ 
tions of evidence obtained by ille¬ 
gal search see Criminal Law § 
657 b. 

Searches and seizures: 

Generally see the C.J.S. title 
Searches and Seizures § 1 et seq, 
also 56 C.J. p 1164 note 1 et seq. 
Under internal revenue laws see 
Internal Revenue §§ 932-936. 

Validity of search and seizure laws 
see supra § 42. 

Federal or state search warrant 
(1) Warrant to search accused’s 
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place for intoxicating liquors, issued 
by state officer, did not constitute 
federal search warrant, because offi¬ 
cer who made affidavit therefor had 
been furnished with inforrnation by 
federal prohibition officer and such 
officer accompanied officers when 
search was made.—Lewis v. Com¬ 
monwealth, 276 S.W. 537, 210 Ky. 
610. 

(2) State law relative to search 
and seizure was applicable to search 
under federal warrant, where evi¬ 
dence was turned over to state offi¬ 
cer.—State V. Arregui, 264 P. 788. 
44 Idaho 43, 62 A.L.R. 463. 

Same basis as stolen property 
Intoxifcating liquor illegally held is 
on the same basis as stolen proper¬ 
ty for the purpose of a search war¬ 
rant.—^Kovacs V. State, 24 Ohio N. 
P.,N.S., 1. 

Under National Prohibition Act 
U.S.—In re Search Warrant Affect¬ 
ing No. 277 Fifth Ave. in Borough 
of Manhattan, City of New York, 
D.C.N.Y., 65 •F.2d 297—U. S. ex 
rel. Frank v. Mathues, D.C.Pa,, 17 
P.2d 274—Wagner v. U. S., C.C.A 
Mo., 8 F.2d 581—In re Hollywood 
Cabaret, C.C.A.N.Y., 5 F.2d 651. 
33 aJ. p 677 note 31 [a]. 

20. Mo.—State v. Tunnell, 259 S.W. 
128, 302 Mo. 433. 

21. La.—State v. Anding, 92 So. 
889, 152 La. 259. 
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ity a search warrant may not be issued to search 
for violations of the liquor law.22 

A search or seizure is unlawful where made 
under an invalid search warrant^S unless the cir¬ 
cumstances are such as to permit a search or sei¬ 
zure without a search warrant24 Where the search 
under a warrant is illegal, a seizure thereunder is 
illegal.25 The failure to follow subsequent statu¬ 
tory procedure with regard to notice and forfeiture 
does not make illegal a search warrant or a seizure 
made in accordance with law under authority of a 
valid search warrant.^® 

A person cannot complain of an unlawful search 


where in fact no search has been made.27 

Waiver and consent to search. The immunity 
from unlawful searches and seizures may be 
waived.28 The waiver may result from a voluntary 
invitation or consent to the search or seizure.29 
A person who has invited, or consented to, a search 
may not question the legality of the search be¬ 
cause it was made without a search warrant^O or 
because of irregularities in the search warrant^i 
To constitute a waiver it must be shown that the 
consent or invitation was voluntary.8 2 Whether 
or not there has been a voluntary invitation or 
consent to the search and seizure depends on the 
circumstances.88 The limits of the right of the of- 


22 . Tex.—Stephens v. State, 102 S. 
W.2d 423, 132 Tex.Cr. 78—Green- 
way V. State. 101 S.W.2d 669, 131 
Tex. Or. 620. 

23. U.S.—U. S. ex rel. Frank v. 
Mathues, D.C.Pa.. 17 F.2d 274. 

Mont—State v. District Court of 
Fourth Judicial Dist. in and for 
Missoula County, 224 P. 866, 70 
Mont 202. 

Okl.—Bohannon v. State, 83 P.2d 422, 
65 Okl.Cr. 121. 

Federal search mider warrant is¬ 
sued hy state ^ 

U.S.—Byars v. U. S., Iowa. 47 S.Ct. 
248, 273 U.S. 28. 71 L.Bd. 620— 
Simmons v. U. S., C.C.A.Okl., 18 
F.2d 85. 

Warrant based ou iusufflcieut afiU 
davlt 

Ky.—^Barton v. Commonwealth, 7'8 S. 
W.2d 310, 257 Ky. 419. 

Where premises as to which prob¬ 
able cause did not exist were not 
searched, the fact that the warrant 
Included such premises did not in¬ 
validate the search as to the prem¬ 
ises properly included.—^People v. 
Holton, 168 N.E. 134, 326 Ill. 481. 

24. Ill.—People v. Wetherington, 
180 N.B. 843, 348 Ill. 310. 

Miss.—Keel v. State, 169 So. 653, 176 
Miss. 867, 

Ohio.—‘Fletcher v. State, 173 N.E. 

307, 37 Ohio App. 167. 

Tex.—^Banks v. State, 14 S.W.2d 280, 
112 Tex.Cr. 119. 

Necessity for search warrant see in¬ 
fra subdivision b of this section. 

25. Colo.—^People, to Use of Protec¬ 
tive Finance Corporation, v. Klnni- 
son, 30 P.2d 249, 94 Colo. 350. 

26. R.I.—State v. Germain, 132 A. 
734, 47 R.I. 269. 

27. U.S.—Williams v. U. S., O.C.A 
Okl., 66 F.2d 868—U. S. v. Nagle, 
D.C.N.Y., 34 P.2d 952. 

28. Okl.—Jones v. State, 244 P. 456, 
33 Okl.Cr. 369. 

29. U.S.—Blanchard v. U. S., C.C.A. 
Tex., 40 F.2d 904, certiorari denied 
51 S.Ct. 40, 282 U.S. 865, 76 L.Ed. 
765—Waxman v. U. S., C.C.A.CaL, 


12 F.2d 775, certiorari denied 47 
S.Ct. 108. 273 U.S. 716, 71 L..Ed. 
•855. 

Mont—State v. Uotila, 229 P. 724, 71 
Mont 351. 

Okl.—Jones v. State, 244 P. 466, 33 
Okl.Cr. 369—McGaffey v. State, 
239 P. 935, 32 OkLCr. 53. 

Consent to search under cereal bev- 
erag’e permit 

U.S.—^U. S. V. Two Soaking Units and 
Various Other Articles, C.C.AN. 
Y., 48 P.2d 107, certiorari denied 
Excelsior Brewing, Inc. v. U. S., 
52 S.Ct 12, 284 U.S. 627, 76 L.Ed. 
534—^Plunkett v. Calhoun, D.C.N. 
J., 46 P.2d 796—Superior Mfg. Co. 
v. Doran, D.C.N.J., 1 F.Supp. 722. 
Withdrawing permission 
Permission having been given of¬ 
ficer to search accused's belongings 
without warrant, it cannot be with¬ 
drawn while search is in progress to 
prevent discovery of liquor sought 
to be concealed.—Smith v. Common¬ 
wealth, 246 S.W. 449, 197 Ky. 192. 

30. U.S.—^Karwickl v. U. S., C.C.A. 
Md,, 55 F,2d 225—Blanchard v. U. 
S., C.C.A.Tex., 40 P.2d 904, certio¬ 
rari denied 51 S.Ct 40, 282 U.S. 
865, 76 D.Ed. 765—U. S. v. One 
Quart Bottle of Alleged Whisky 
and all Other Property on Libel 
No. 47, Lots Nos. 31221 and 31224, 
D.C.N.Y,, 40 F.2d 565—Hilt v. U. 
S., C.C.APla., 12 F.2d 504—U. S. 
V. Sergio, D.C.N.Y., 21 F.Supp. 553. 
Ky.—^French v. Commonwealth, 277 
S.W. 265, 211 Ky. 288. 

La.—^Malone v. Sale, App., 16 So.2d 
564. 

Tenn.—Frix v. State, 256 S.W*. 449, 
148 Tenn. 478. 

Tex,—^Wade v. State, Cr., 183 S.W. 2d 
676—Hayes v. State, 28 S.W.2d 
556, 116 Tex.Cr. 644—^Andrews v. 
State, 292 S.W. 880, 106 Tex.Cr. 
367. 

33 C.J. p 678 note 39. 

Statutes permitting search without 
search warrant see infra subdivi¬ 
sion b of this section. 

Conductor’s permission to officers 
to search caboose in which accused 
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brakeman slept justified them in 
searching for liquor therein, with¬ 
out search warrant.—^McGinnis v. 
Commonwealth, 270 S.W. 832, 208 
Ky. 239. 

Search of automobile 
U.S.—Maldonado v. U, S., C.C.ATex., 
284 F. 853. 

Okl.—Skinner v. State, *87 P.2d 341, 
65 Okl.Cr. 371. 

Tenn.—Erby v. State, 184 S.W.2d 14. 
181 Tenn. 647. 

Tex.—Murry v. State, Cr., 1‘84 S.W. 
2d 476. 

Search of personal belongings 
Miss.—^Hattiesburg v. Beverly, 86 So. 

590, 123 Miss. 759. 

33 C.J. p 679 note 46. 

31. Tex.—Hall v. State, 288 S.W. 
202, 105 Tex.Cr. 365. 

Wis.—Welch v. State, 199 N.W. 71, 
184 Wis. 296. 

32. U.S.—^U. S. V. Marquette, D.C. 
Cal., 271 P. 120. 

Occupant is not required to ex¬ 
pressly protest and object to search 
of premises without warrant, and 
will not be deemed to have waived 
requirement of warrant unless it 
clearly appears that he voluntarily 
permitted or expressly invited and 
agreed to search, being cognizant of 
his rights in premises.—Smith v. 
State, 98 So. 344, 133 Miss. 730. 

33. Tex.—Hall v. State, 288 S.W. 
202, 105 Tex.Cr. 365. 

Ciroumstances showing consent or 
invitation 

(1) Declarations by accused to 
officers, when told that his premises 
were about to be searched for a 
whisky still, to help themselves, and 
his statement as to where the still 
was located, constituted waiver.— 
Boswell V. State, 222 P. 707, 26 Okl. 
Cr. 116. 

(2) Other circumstances.—Ho g- 
land V. State, 62 S.W.2d 137, 124 Tex. 
Cr. 344. 

Ciromnstances not showing consent 
or invitation 

(1) Statement to officers by mo¬ 
torist who had been forced to stop 
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ficers to search is only coextensive with the par¬ 
ticular search to which consent is given.^^ 

Searches and seizures illegal ab initio. A search 
and seizure which are illegal at their inception can¬ 
not become legalized by what they bring to light.^^ 
Where the search is illegal, the knowledge obtained 
may not be made the basis of a subsequent legal 
search and the procurement of a search war¬ 
rant after an unlawful search has been commenced 
will not validate the illegal search.37 The destruc¬ 
tion of the liquor or property seized, or a part 


thereof, has been held not to render the search and 
seizure illegal ab initio.^^ 

Persons entitled to claim immunity. The im¬ 
munity to unreasonable searches and seizures is 
a privilege personal to those persons whose rights 
thereunder have been infringed.^® A person who 
is not the owner or proprietor of the premises or 
vehicle searched, or who claims no interest in the 
property seized, may not complain of an illegal 
search or seizure.^ 0 A person may not question 
the legality of the search and seizure where he dis- 


his automobile by officers after re¬ 
ceiving: information from a third 
•person that motorist was transport¬ 
ing whisky, that ‘‘it looks like you 
got me” or ‘‘caught me” was not a 
“waiver.”—Evans v. State, 110 P.2d 
621, 71 Okl.Cr. 239. 

(2) Other cases. 

U.S.—Herter v. U. S., CC.A.Mont, 
27 P.2d S21. 

Ind.—Drake v. State, 165 N.B. 757, 
201 Ind. 235. 

Ky.—^Witt V. Commonwealth, 293 S. 

W. 1072, 219 Ky. 519. 

Miss.—^Morton v. State, 101 So. 379, 
136 Miss. 284—State v. Watson, 98 
So. 241, 133 Miss. 796. 

Tex.—^McCoppy v. State, 9 S.W.2d 
740, 110 Tex.Cr. 569—Monroe v. 
State. 8 S.W.2d 133, 110 TexCr. 
274—Aguirre v. State, 7 S.W.2d 
76, 109 Tex.Cr. 584. 

Bxhibitioxi and readiag 
Failure of owner of premises to 
demand that warrant be exhibited 
and read did not constitute waiver.— 
Howell V. State, 243 P. 997, 33 Okl. 
Cr. 292. 

34. U.S.—Strong v. XT. S., C,C.A. 
Mass., 46 F.2d 257, 79 A.L.R. 150, 
certiorari granted 61 S.Ct. 492, 
283 U.S. 815, 75 L.Ed. 1432, case 
dismissed 62 S.Ct. 27, 284 U.S. 691, 
76 L.Ed. 583. 

Invitation to search person was 

not consent to search car for liquor 
without warrant.—^Witt v. Common¬ 
wealth, 293 S.W. 1072, 219 Ky. 519. 

35. U.S.—U. S. V. Schultz, D.C.Ariz., 
3 F.Supp. 273. 

Ind.—Batts v. State, 144 N.B. 23, 194 
Ind. 609. 

Mich.—People v. Goss, 224 N.W. 364, 
246 Mich. 524—People v. Kamhout, 
198 N.W. 831, 227 Mich. 172. 
Minn.—State v. Pluth, 196 N.W. 789, 
157 Minn, 145. 

Mont.—State v. Gardner, 240 P. 9-84, 
74 Mont. 377—State v. District 
Court of Fourth Judicial Dist in 
and for Missoula County, 224 P. 
866, 70 Mont. 202. 

Okl.—Wallace v. State, 294 P. 198, 
49 Okl.Cr. 281. 

Or.—State v. Linville, 273 P. 338, 
127 Or, 565—^State v. McDaniel, 
237 P. 373, 116 Or. 187. 

Pa.—Commonwealth v. Larkin, 3 Pa. 


Dist & Co. 259, 20 SchuyLLeg.Rec. 

2 . 

33 C.J. p 678 note 42. 

Officers’ intentional collision with 
accused’s automobile was not begin¬ 
ning of unauthorized search for liq¬ 
uor.—Owens V, State, 13 S.W.2d 837, 
112 Tex.Cr. 1. 

36. Ky.—White v. Commonwealth, 
299 S.W. 168, 221 Ky. 535. 

N.Y.—^People v. Dinneen, 192 N.T.S. 
905, 118 Misc. 295. 

Tex.—McCoppy v. State. 9 S.W.2d 
740, 110 Tex.Cr, 569. 

Search held not illegal 
U.S.—U. S. V. Phillips, D.C.N.Y., 34 
P.2d 495. 

37. Miss.—^Duncan v. State, 119 So. 
179, 152 Miss. 209—Robinson v. 
State, 101 So. 706, 136 Miss. 850. 

Okl.—State v. Cobum, 95 P.2d 670, 
68 Okl.Cr. 67. 

33. U.S,—McGuire v. U. S., N.T., 47 

S.Ct 259, 273 U.S. 95, 71 L.Ed. 656 
—^U. S. V. 1013 Crates of Empty 
Old Smuggler Whisky Bottles and 
Other Property, D.C.N.Y., 41 F.2d 
945, reversed on other grounds, C. 
C.A., 52 F.2d 49—^U. S. ex rel. Heer 
V, Fay, D.C.N.Y., 41 P.2d 365—Gia- 
colone V. U. S., C.C.A.Wash., 13 
P.2d 108—Hurley v. U. S., C.C.A. 
Mass., 300 F. 75. 

Before xule was settled, however, 
there was some authority to the 
contrary.—U. S. v. Qooper, D.C.Mass., 
295 F. 709. 

Where statute reqtuired officer to 
destroy contraband wines or liquors, 
their destruction did not invalidate 
search.—State v. Gooch, 285 S.W. 
474, 314 Mo. 646. 

33. Okl.—Raby v. State, Cr., 163 P. 
2d 239—Penrod v. State, 258 P. 
1052, 38 OkLCr. 46. 

3>rT!ggisti having liquor permit, 
could complain of Illegal search and 
seizure by city policeman.—^U. S. v. 
Kozan, D.C.N.Y., 37 P.2d 415, 

40. U.S.—Kitt V, U. S., C.C.A.Va., 

132 F.2d 920—U. S. v. Solomon, D, 
C.Mass., 33 F.2d 193—Morris v. U. 
S., C.C.A.Okl.. 26 P.2d 444—Van 
Dam V. U. S., O.C.A.Ohio, 23 P.2d 
235-^Armstrong v. U. S., C.G.A. 
CaL, 16 F.2d 62, certiorari denied 
47 S.Ct 571, 273 U.S. 766, 71 L.Ed. 
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8S1—Rouda v. U. S., C.C.A.N.Y., 10 
F.2d 916—In re Crisafulli. D.C.N. 
Y., 16 F.Supp. 4. 

Ind.—Frye v. State, 151 N.E. 728, 
197 Ind. 615—Tongrut v. State, 151 
N.E. 427, 197 Ind, 539—Hines v. 
State, 150 N.B. 371, 197 Ind. 575— 
Snedegar v. State, 146 N.E. 849, 
196 Ind. 254, rehearing denied 147 
N.E. 918, 196 Ind. 254. 

Ky.—Richardson v. Commonwealth, 
266 S.W. 1, 205 Ky. 434—Scruggs 
v. Commonwealth, 261 S.W. 261, 
202 Ky. 781—^Weber v. Common¬ 
wealth, 260 S.W. 1. 202 Ky. 499— 
McCarty v. Commonwealth, 254 S. 
W. 887, 200 Ky. 287. 

Miss.—Patterson v. State, 176 So. 
603, 179 Miss. 758—Ashley v. State, 
117 So. 511, 150 Miss. 547. 

Okl.—White V. State, 244 P. 460. 33 
Okl.Cr. 428. 

Tex.—^Deaver v. State, 281 S.W. 861, 
103 Tex.Cr. 575. 

Wis.—Hansen v. State, 205 N.W. 813, 
188 Wis. 266. 

Accused held to be in possession of 
land 

Miss.—Pickle v. State, 160 So. 909, 
172 Miss. 563. 

Proprietor of country hotel could 
not assert invalidity of warrant on 
ground that certain rooms were oc¬ 
cupied as private dwellings, where 
roomers did not object and such 
rooms were not searched.—U. S. v. 
Nagle, D.C.N.Y., 34 P.2d 952. 
j Search of automobile 
U.S.—Williams v. U. S-, C.C.A.Okl., 
66 F.2d 868—U. S. v. De Vasto, C. 
C.A.N.Y., 52 F.2d 26, 7-8 A.L.R. 336, 
certiorari denied Devasto v. U. S„ 
52 S.Ct. 138, 284 U.S. 678, 76 L.Ed. 
573. 

Tex.—^Murry v. State, Cr., 184 S.'W.2d 
476—Kirk v. State, 13 S.W.2d 106, 
111 Tex.Cr. 388—Coleman v. State, 
11 S.W.2d 794, 111 Tex.Cr. 154. 

Son owning still located on fa¬ 
ther’s premises could not allege ille¬ 
gality of warrant issued to search 
father’s premises.—State v. Cock- 
rum, Mo., 278 S.W. 700. 

Verdict of guilty did not carry 
with it finding that accused had in¬ 
terest in property searched.—Spey- 
broeck v. State, 154 N.E. 1. 198 Ind. 
$83. 
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claims interest in the premises or vehicle searched^^ 
or in the articles seized.'^^ 

h. Necessity for Search Warrant 

(1) In general 

(2) Search incident to arrest 

(3) Search of instruments of transpor¬ 

tation 

(4) Statutes permitting search without 

warrant 

(1) In General 

A search warrant should first be procured before 
nraklng a search for illicit Intoxicating liquor, but un¬ 
der certain circumstances a search for, and seizure of, 
intoxpcating liquor without a search warrant are Jus¬ 
tified. 

Under the general rules considered in the CJ.S. 
title Searches and Seizures §§ 65-69, also 56 C.J. 
page 1187 note 96 et seq, officers, for the protection 
not only of the individual citizens, but for their own 
protection, should procure a search vrarrant before 
making a search for illicit intoxicating liquor or 
property' used in connection therewith.^3 An offi¬ 
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cer ordinarily cannot search one’s belongings, such 
as a grip or suitcase, for intoxicating liquors, with¬ 
out a warrant.4t 

Unless authorized by a statute or consent, an of¬ 
ficer ordinarily cannot justify entering a building 
and searching for intoxicating liquors, and seizing 
liquors found there, although they were illegally 
kept by the owner of the premises, unless he had 
acted under a warrant.*^5 Js^Tq search of a private 
residence or dwelling for intoxicating liquor, or 
property used in connection therewith, ordinarily 
may be made without a search warrant;^® and, as 
considered supra § 391, statutes have sometimes ex¬ 
empted dwelling houses and residences from search 
except under certain conditions. Immunity from 
search without a warrant on the ground that the 
place searched is a place of habitation cannot be 
claimed where the building, or the part thereof 
searched, is not in fact a dwelling or private resi- 
dence.^7 Xhe curtilage or appurtenant premises 
usually are considered to be a part of the dwelling 
house and are not to be searched without a valid 
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41. Okl.—Flanagan v. State, 124 P. 
2d 270, 74 Okl.Cr. 127—Rogers v. 
State, 118 P.2d 606, 72 Okl.Cr. 128. 

Searck of automobile 
Okl.—^Bynum v. State, 268 P, 993, 40 
Okl.Cr. 352—White v. State, -244 
P. 450, 33 Okl.Cr. 428. 

42. U.S.—^U. S. V. Liorenz, D.C.Mont., 
17 P.2d 829, reversed in part on 
other grounds, C.C.A., Cola v. "CT. 
S., 22 F.2d 742—U. S. v. 185 Cases 
Scotch Whisky, D.C,R.I., 15 F.2d 
563. 

Okl.—Freeman v. State, 113 P.2d '843, 
72 OkLCr. 137. 

43. Okl.—Kutz V. State, 101 P.2d 268, 
69 Okl.Cr. 210—Clardy v. State, &2 
P.2d 239, 64 Okl.Cr. 463. 

Admissibility of evidence obtained by 
Illegal search see Criminal Law 9 
657 b. 

Search of person see supra 9 392. 

44b Mich.—^People v. Foreman, 188 
N.W. 375, 218 Mich. 691, 

33 C.J, p 679 note 46. 

Sasplcion 

Officer could not take possession 
of suitcase believed to contain liquor 
merely on suspicion.—Reed v. Phll- 
pot's Adm^, 81 S.W.2d 709, 235 Ky. 
429. 

45- U.S.—U. S. V. Codde, B.C.Mlch., 

22 F.2d 690. 

33 C.J. j) 678 note 38. 

Consent to search see supra subdivi¬ 
sion a of this section. 

Search incident to arrest see infra 
subdivision b (2) of this section. 


F.2d 654—In re Milburne. C.C.A.N. 
Y., 77 F.2d 310—Bushouse v. U. S., 
aC.AMich.., 67 F.2d 843—Hersh- 
kowltz V. U.S., C.C.A.Ohio, 65 F. 
2d 920—Klee v. U. S.. C.C.A.Wash., 
53 F.2d 58—U. S. v. A Quantity of 
Contraband Li<;^or and Miscellane¬ 
ous Articles, D.C.Pa„ 47 F.2d 321— 
Raniele v. TJ. S., C.C.A.Minn., 34 
F,2d 877—IT, S. v. Phillips, D.C.N. 
Y., 34 F.2d 496—Alvau v. U. S.. C. 

C. A.Wash., 33 F.2d 467—Schnoren- 
berg v. XJ. S., C.C.A.Wis., 23 F.2d 
38—Thompson v. U. S., C.C.A.W. 
Va., 22 P.2d 134—U. S. v. Costanzo, 

D. C.N.Y., 13 F.2d 259—U. S. v. Dos- 
si, D.C.N.Y., 12 F.2d 956—Lindsly 
v. U, S., C.C.A,La., 12 F.2d 771— 

U. S. V. Schultz, D.C.Ariz., 3 F. 
Supp. 273—^Legman v. U. S., C.C.A, 
N.J., 295 P. 474—Connelly v. U. S., 
D.CN.Y., 275 P. 609. 

Ill.—^People V. Callier, 243 HLApp. 
348. 

Miss.—^Duncan v. State, 119 So. 179, 
152 Miss. 209. 

Okl.—Pritchett v. State, 143 P.2d 
622, 78 Okl.Cr. 67—Frye v. State, 
14 P,2d 430, 54 Okl.Cr. 38—Dupree 

V. State, 262 P. *857, 36 Okl.Cr. 142. 
Pa.—Commonwealth v. Kekic, 3 Pa, 

Dist. & Co. 273, 26 Dauph.Co. 149, 
71 Pittsb,Leg.J. 353, 37 York Leg. 
Rec. 17. 16 Del.Co. 318. 

Tenn,—^Lucarini v. State, 19 S,W.2d 
239, 169 Tenn. 378—Strunk v. 

State, 289 S.W, 532, 154 Tenn. 66. 
Tex.—Sovereign Camp, W. O. W„ v. 
Rivera, Civ.App., 110 S.W.2d 1213 
—^McClelland v. State, 66 S.W.2d 
1845, "122 Tex.Cr. 450—WllUams v. 
State, 47 S.W.2d 298, 120 Tex,Cr. 
285—Coats v. State, 1 S.W.2d 288, 
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108 Tex.Cr. 298—Chapin v. State, 
296 S.W. 1095, 107 Tex.Cr. 477. 
Wls.—State V. Brockman, 288 N.W. 
338, 231 Wis. 634. 

Wyo.—State v. Crump, 246 P. 241, 35 
Wyo. 41. 

33 C.J. p 678 notes 38, 41. 

Utmost caution is necessary in 
searching private residences for liq> 
uor, with certainty of knowledge of 
nature and instant perpetration of 
crime.—^De Pater v. U. S., C.C.A.Md., 

34 P.2d 275, 74 A.L.R. 1413. 

47. U.S.—^MeShann v. U. S., CC.A. 
OkL, 67 F.2d 666—Wurm v. U. S., 
C.C.A.Wis., 3 P.2d 143. 

Ohio.—^Lamia v. City of Cleveland, 
182 N.E. 331, 43 Ohio App. 9— 
Homack v. State of Ohio, 177 N.E. 
244, 39 Ohio App, 203. 

OkL—Cummings v. State, 256 P. 70, 
37 Okl.Cr. 47. 

Tex.—Moore v. State, 112 S.W.2d 
194, 133 Tex.Cr. 330. 

33 C.J. p 678 note 38 [c]. 

£ease for manufacturing purposes 
'Fact that accused lived in building 
leased for purposes of manufactur¬ 
ing whisky warranted search with¬ 
out warrant—Coon v. U. S., C.C.A. 
Okl., 86 F.2d 164. 

Uugout In hlUsiae, quarter mile 
from dwelling house on farm, with 
three dirt walls and one wall of 
man's making, with place of entry 
and exit, and top protecting from 
elements, with hole for smoke, in 
which landowner had still,* was 
“house," within such a provision.— 
Morse v. Commonwealth, 265 S.W. 
37, 204 Ky. 672, dissenting opinion, 
27JL S.W. 1105. 


40. U.S.—Ray v- U. S., aaA.Ga., 84 
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search warrant.'^S ]^q search warrant is necessary without a search warrant, enter that part of a 

for a lawful search of a place not within the cur- store not used by the public for the purpose of 

tilage, such as pastures, woods, canyons, and thick- searching for intoxicating liquor.^s 

Commission of offense in officer's presence or 
There are certain cases when a search and sei- within his knowledge. No search warrant is nec- 

zure may be made without a search warrant.50 it essary where the violation of the liquor laws is 

is not necessary for officers to have a search war- committed in the presence of the officer,54 at least 

rant to enter a public place.^i The part of prem- where the officer is in a place where he has a law- 

ises commercially used as a store may be lawfully ful right to be when he witnesses the commission 


entered without a search warrant,^ 
sence of special circumstances, an 

48. Okl.—State v. Coburn, 95 P.2d 

670, 68 Okl.Cr. 67—Tidwell v. 

State, 3 P.2d 434, 52 Okl.Cr. 148 
—Noble V. State. 280 P. 476. 44 
Okl.Cr. 214. 

Abandoned residence 
Where officers broke Into and 
searched abandoned residence some 
distance from that occupied by ap¬ 
pellant, doors ‘Of which were locked 
and the windows covered, such entry 
and search were unlawful.—Wathen 

V. Commonwealth, 277 S.W. <839, 211 
Ky. 586. 

Paxmyard 

U.S.—^Kroska v. U. S., C.C.A.Minn., 
51 F.2d 330. 

Oaragre 

U.S.—U. S. V. Bean, B.CMass., 50 
P.2d 905. 

33 C.J. p 678 note 38 [b]. 

49. U.S.—Smallwood v. U. S„ C.C.A. 
Tex., 68 'P.2d 244—Guaresimo v. 
U. S., C.C.A.Mich., 13 F.2d 848. 

Ky.—^Richardson v. Commonwealth, 
266 S.W. 1. 205 Ky. 434. 

Mo.—State v. Dailey, 280 S.W. 1044 
—State V. Cobb, 273 S.W. 736, 309 
Mo. 89. 

Okl.—Clardy v. State, 82 P.2d 239, 64 
OkLCr. 463—Williams v. State, 33 
P.2d 234, 56 OkLCr. 66—Anthony v. 
State, 300 P. 420, 61 Okl.Cr. 207— 
Dean v. State, 300 P. 319, 51 OkL 
Cr. 138—Kelley v. State, 290 P. 
417, 48 OkLCr. 249—Jay v. State, 
274 P.‘ 487. 42 Okl.Cr. 32—Fullin- 
^ame v. State, 249 P. 166, 35 Okl. 
Cr. 154—^Fullingame v. State, 249 
P. 167, 36 OkLCr. 153—Keenan v. 
State, 243 P. 1001, 33 OkLCr. 400. 
Tex.—Sheffield v. State, 37 S.W.2d 
1038, 118 Tex.Cr. 329—Williams v. 
State, 18 S.W.2d 654, 113 Tex.Cr. 
219—Greenwood v. State, 9 S.W. 2d 
352, 110 Tex,Cr. 478—Wolf v. 

State. 9 S.W.2d 350, 110 Tex.Cr. 
124. 

Ckuragre or shed used solely for 
manufacture of liquor was not with¬ 
in curtilage.—Hoppe v. State, 65 S. 

W. 2d 1053, 122 Tex.Cr. 440. 

50. U.S.—^Mulrooney v. U. S., C.C.A. 
Md.. 46 P.2d 995—U. S. v. 76 Five- 
Gallon Kegs, D.CWyo., 43 P.2d 
207—^U. S. V. One Lot of Intoxicat¬ 
ing Liquor, D.UTex., 27 F.2d 903. 


2 but, in the ab- of the offense.65 
officer may not, A search and 

Mo.—State v. Turner, 259 S.W. 427, 
302 Mo. 660. 

OkL—Kutz V. State, 101 P.2d 268, 69 
OkLCr. 210—^Matthews v. State, 93 
P.2d 549, 67 OkLCr. 203—Vinyard 
V. State, 256 P. 65, 37 Okl.Cr. 53. 
S.C.—State V. Kanellos, 117 S.B. 640, 
124 S.C. 514. 

Contraband 

(1) Consignment of imported liq¬ 
uor retained by customs officers 
without search warrant was contra¬ 
band, subject to forfeiture where 
consignees never obtained possession 
and although the seizure was with¬ 
out a search warrant.—Ng Ka Py 
Cases, C.C.A.CaL, 24 P.2d 772. 

(2) It has been held that prohib¬ 
ited liquors, the receipt or posses¬ 
sion of which in any quantity, with 
specided exceptions, is denounced as 
a misdemeanor, may be seized with¬ 
out a warrant, being per se contra¬ 
band.—^In re One Ford Auto., 87 So. 
842, 205 Ala. 193. 

Search held not unlawful 
Where customs officer took sealed, 
unstamped, addressed envelope from 
ship’s purser and directed its deliv¬ 
ery to customs collector, who discov¬ 
ered in it records of liquor sales by 
accused, search was not unlawful.— 
Hoxie V. U. S., C.C.A.Alaska, 15 F.2d 
762, certiorari denied 47 S.Ct 459, 
273 U.S. 755, 71 L.Ed. 876. 

51. Tex.—Cox V. State, 12 S.W.2d 
686, 111- Tex.Cr. 260. 

52. U.S.—^In re Lobosco, D.C.Pa., 11: 
F.2d 892. 

Tex.—^Hayes v. State, 28 S.W.2d 556, ! 

1X6 Tex.Cr. 644. 

Soft-drink parlor 

Ind.—Speybroeck v. State, 155 N.B. 
817, 200 Ind. 69. 

Drug store must be distinguished 
from soft-drink parlors and like! 
places. In respect to suggestiveness 
of guilt in determining validity of 
search for Intoxicating liquors with¬ 
out warrant—Steine v. U. S., C.C.A. 
Ill., 68 F.2d 40. 

53. U.S.—U. S. V. Kozan, D.C.N.Y., 
37 F.2d 415. 

Fresoxiptiou room 
Prohibition agents’ search of drug 
store prescription room, without 
having secured warrant or seen, 

631 


seizure without a warrant are jus- 

heard, or smelled anything indicat¬ 
ing that crime was being committed 
therein, was unjustified.—Steine v. 
U. S., C.aAIlL, 68 F.2d 40. 

54. U.S.—The Atlantic, CC.A.N.T., 
68 P.2d 8—Leininbach v. U. S.. C. 
C.A.Pa., 38 F.2d 442, certiorari de¬ 
nied 50 S.Ct 466, 281 U.S. 767, 74 
L.Ed. 1175—^U. S. V. Bumbola, D.C. 
N.Y., 23 P.2d 696—Vaught v. U. 

5., C.C.A.CaL, 7 P.2d 370—Walker 

V. U. S., aCA-Cal., 7 P.2d 309. 
Mich.—^People v. Mushlock, 207 N. 

W. 834, 283 Mich. 559. 

Miss.—Goffredo v. State, 111 So. 131, 
145 Miss. 66. 

Mo.—State v. Connor, 300 S.W. 685, 
318 Mo. 592. 

Ohio.—^Podner v. State, 19 Ohio App. 
82. 

OkL—Golden v. State, 129 P.2d 202, 
76 OkLCr. 121—Clardy v. State, 82 
P.2d 239, 64 OkLCr. 463. 

Tex.—^Hughes v. State, 298 S.W. 894, 
103 Tex.Cr. 42—^Logan v. State, 296 
S.W. 315, 108 Tex.Cr. 135, rehear¬ 
ing denied 299 S.W. 264, 108 Tex. 
Cr. 125—^Beaver v. State, 281 S.W. 
861, 103 Tex.Cr. 575. 

55. U.S.—Carvalho v. U. S., C.C.AR, 

1., 54 P.2d 232—U. S. v. Messina, 
C.O.A.N.Y., 36 P.2d 699—In re Lo- 
hosco, B.C.Pa., 11 F.2d 892—^Lud¬ 
wig V. U. S., C.C.A.Wis., 3 F.2d 231 
—U. S. V. 146,157 Gallons of Alco¬ 
hol, B.C.N.J., 3 F.Supp. 450, re¬ 
versed on other grounds, C.CA.. 
The Helen, 72 F.2d 772, certiorari 
denied U. S. v. Matoil Service & 
Transport Co., 65 S.Ct. 125, 293 U. 
S. 605, 79 L.Ed. 697, and followed 
in. C.C.A., Rizzo v. U. S., 73 F.2d 
1010, certiorari denied U. S. v. 
Rizzo, 65 S.Ct. 406, 294 U.S. 709, 
79 L.Bd. 1244. 

Mich.—^People v. Woodward, 190 N. 

W. 721, 220 Mich, 511. 

Mo.—State v. Turner, 259 S.W. 427, 
302 Mo. 660. 

Okl.—Clasby v. State, 143 P.2d 430, 
78 OkLCr, 45—Arnold v. State, 106 
P.2d 566, 70 OkLCr. 203—Griffith 
V. State, 24 P.2d 297, 55 OkLCr. 20 
—McMilllan v. State, 2 P.2d 590, 
52 OkLCr. 34. 

Tenn.—^Lewis v. State, 184 S.W.2d 
23, 181 Tenn. 673. 

Tex.—Chapman v. State, 36 S.W.2d 
I 742, U7 Tex.Cr. 150. 
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tified when the officer has direct knowledge, 
through his hearing, sight, or other senses, of a 
violation of the liquor laws,^® at least where the 
officer is not a trespasser at the time he receives 
direct knowledge through his senses of the com¬ 
mission of the crirnc.^"^ No search warrant is nec¬ 
essary where the possession of intoxicating liquor 
is open and obvious so that any one within a rea¬ 
sonable distance can readily and plainly see it^S 
However, it has been held that the odor of intoxi¬ 
cating liquor or the odor of fermenting mash does 
not alone justify an entry and search of buildings 
and residences.5^ 

Existence of probable cause. A reasonable be¬ 
lief or probable cause that the liquor laws are be¬ 
ing violated may in some instances authorize a 
search without a search warrant,^0 provided the 
probable cause existed before the search is made,®^ 
although it has been held that the right to make a 

5S. U.S.—Heller v. U. S., 0.-C.A.Wis.. 

57 F.2d 627, certiorari denied 52 
S.Ct. 647, 286 US. 567, 76 L.Ed. 

1298—^Mulrooney v. TJ. S., C.C.A. 

Md., 46 F.2d 995—Plunkett v. Cal¬ 
houn. D.C.N.J., 46 F.2d 796—Gracie 
V. U. S., C.C.A.R.I., 15 P.2d 644, 
certiorari denied 47 S,Ct. 449, 273 

U. S. 748, 71 UEd. 872—Weeke v. 

U S., C.C.A.MO., 14 P.2d 398. er¬ 
ror dismissed and certiorari denied 
47 S.Ot 456, 273 US. 662, 749, 71 
Ii.Ed. 828, and 47 S.CL 456, 273 U. 

S. 751, 71 L.Ed. 874—Dexter v. U. 

S., C.C.A-Fla., 12 P.2d 777—Brock 

V. U S,, 12 P.2d 370, followed in 
Johnson v. U. S., 12 P.2d 374— 

Schulte V. U S., C.C.A.La., 11 F. 

2d 105—De Gregorio v. U. S., C.C. 

A.N.T., 7 F.2d 295—U. S. v. Ser¬ 
gio. D.C.N.Y., 21 P.Supp. 553. 

D.C.—Grace v. U S., 44 P.2d 894, 59 
App.D.C, 386. 

Ky .—^English v. Commonwealth, 300 
S.W. 596, 222 Ky. 218—Common- 
weath V. Johnson, 268 S,W. 345, 206 
Ky. 701. 

Mich.—^People v. Duvall, 220 N.W. 

785, 243 Mich. 498. 

OkL—^Hutson v. State, 112 P.2d 1109, 

72 Okl.Cr. 61—Weber v. State, 3 
P.2d 1051, 52 OkLCr. 229. 

Tenn.—^McCanless v. Evans, 146 -S.W. 

2d 354, 177 Tenn. 86—Massa v. 

State, 19 S.W.2d 248, 159 Tenn. 

428. 

Tex.—^ManriQues v. State, Cr., 291 S. 

W. 231. 

W.Va.—State v. Vandetta, 150 S.B. 

736, 108 W.Va. 277—State v. Thom¬ 
as, 143 S.B. 88, 105 W.Va. 346. 

33 C.J. p 679 notes 44, 54. 

57. US.—U S. ex reL Frank 
Mathues, D.C.Pa., IT F.2d 274. 
sa OkL—^Barton v. State, 222 P. 

272, 26 OkLCr. 89—(Francis v. State, 

221 P. 785, 26 OkLCr. 82. 

33 C.J. p 679 note 54. 


search on probable cause and without a search war¬ 
rant exists only in the case of a search of an au¬ 
tomobile and other means of transportation.^^ 
Probable cause for believing that accused possesses 
intoxicating liquor does not authorize a search of 
a private dwelling or residence without a war¬ 
rant, although it has been held that other build¬ 
ings on the premises not constituting the dwelling 
house may be searched where the search is not 
malicious and is on probable cause.®^ 

(2) Search Incident to Arrest 

As an Incident to a lawful arrest, a search for, and 
seizure of* illicit Intoxicating liquor may be made with¬ 
out a search warrant. 

A search for, and seizure of, illicit intoxicating 
liquor and property used in connection therewith 
are justified, without a search warrant where they 
are incident to a lawful arrest, as where the of- 

certain train would contain liquor, 
and, on meeting him at station lifted 
his suitcase, which by handling and 
without opening one might learn 
that it contained glass, officers had 
reasonable grounds to believe that 
accused was committing a felony 
and a search and seizure without 
warrant were proper.—^People v. Mc¬ 
Donald, 214 K.W. 186, 239 Mich. 253. 

(2) Where officer found intoxicat¬ 
ing liquor in a grip in actual posses¬ 
sion of accused, with grounds, in his 
judgment, to warrant the belief that 
it was an illegal article, he had right 
to seize it without a warrant.—State 

V. Simmons, 110 S.B. 691, 183 NtC. 
684. 

(3) However, It has also been 
held that the fact that circumstanc¬ 
es were such as would cause ordinar¬ 
ily prudent officer to believe that 
liquors were contained in a suitcase 
did not justify officer in making 
search of suitcase.—Caffinnl v. Her¬ 
mann, 91 A. 1009, 112 Me. 282. 
ei. U.S.—^In re Dobosco, D.<Z;.Pa., IL 

F.2d 892. 

62. Miss.—^Martin v. State, 2 So.2dl 
143, 190 Miss. 898. 

Search of instruments of transpor¬ 
tation see infra subdivision b (3> 
of this section. 

63. Tex.—Smith v. State, 139 S.W. 
2d 791, 139 Tex.Cr. 251—Harbor 
V. State, 31 S.W.2d 650, 116 Tex.Cr. 
30$. 

However, there la also authority to- 
the contrary.—Cope v. State^ 7 S. 

W. 2d 805, 157 Tenn. 199. 

64. Bam 

U.S.—Schnorenberg v. U. S.,. C.C.A.. 

Wis., 23 F.2d 38. 

Chicken coop 

U.S.—Schnorenberg v. U, S., supra. 
XJ.S.—Whitcombe v^ U. C.OJL. 


Where liquor is fully disclosed to 
the eye no search warrant is neces¬ 
sary. 

OkL—Clasby v. State, 143 P.2d 430, 
78 OkLCr. 45—Mitchell v. State, 
127 P.2d 213. 74 OkLCr. 421— 
Brown v. State, 125 P.2d 234, 74 
OkLCr. 246—^Hutchinson v. State, 
122 P.2d 395. 74 OkLCr. 30—Sims 
V. State. 121 P.2d 317, 73 OkLCr. 
321—Brown v. State, 119 P.2d 253, 
73 Okl.Cr. 199—^Hutson v. State, 
112 P.2d 1109, 72 OkLCr. 61- 
Franklin V. State, 109 P.2d 239, 71 
Okl.Cr, 115—Nott v. State, 107 P. 
2d 366, 70 Okl.Cr. 432—Arnold v. 
State, 105 P.2d 556, 70 OkLCr. 203 
—Barfield v. State. 99 P.2d 544, 68 
OkLCr. 455—Matthews v. State, 93 
P.2d 549, 67 OkLCr. 203. 

S.O.—State V, Kanellos, 117 S.E. 640, 
124 S.C. 614. 

59. U.S.—^U. S. V. Schultz, D.C.Ariz., 
3 P.Supp. 273. 

Wis.—State v. Brockman, 283 N.W. 

338, 231 Wis. 634. 

Closed brewery 

U.S.—U. S. V. Hlrsch, D.C.H.T., 57 F. 
2d 555. 

Garage adjacent to residence 
U.S.—Taylor v. U. S., Md., 52 S.Ct 
466, 286 U.S. 1. 76 L.Bd. 951. 
Private residence 

U.S.—U. S. V. Kaplan, q.CJLN.T., 89 
P.2d 869—U. S. V. Hotchkiss, D.C. 
Md., 60 F.Supp. 405. 

60. U.S.—Strauss v. U. S., aCJLN. 
J., 66 P.2d 786. 

Znfomiation in anonymons letter, 
received by sheriff through post of¬ 
fice, was not probable cause for 
search of land for still.—Pickle v. 
State, 160 So. 909, 172 Miss. 663. 
Search of suitcase 

(1) Where officers were informed 
that suitcase of accused arriving by 

632 
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fense is committed in the presence 

N.J., 90 P.2d 290—Rocchia v. U. S., 
C.C.A.Cal., 7S P.2d 966—Catagrone 
V. U. S., C.CJLMO., 63 F.2d 931— 

U. S. V. Seiler. D.C.N.J.. 59 F.2d 459 
—U. S. V. 135,019 Gallons, more 
or less of Wine, etc., D.C.Cal., 56 
P.2d 1064—Occinto v. U. S., C.C.A. 
Neb., 54 F.2d 351—U. S. v. Thiel, D. 

C. Mich., 52 F.2d 170—U. S. v. De 
Vasto, C.C.A-N.T., 52 P.2d 26, 78 
A.Li.R. 336, certiorari denied De- 
vasto V. U. S., 52 S.Ct 138, 284 U. 
S. 678, 76 L.Ed. 573—In re Lefko- 
witz, D.C.N.Y., 47 F.2d 921, modi¬ 
fied on other grounds, C.C.A., Lef- 
kowitz V. U. S. Attorney for South¬ 
ern Dist. of New York, 52 F.2d 52, 
affirmed U. S. v. Xiefkowitz, 52 S. 
Ct. 420, 285 U.S. 452, 76 L.Ed. 877, 
82 A.L.R. 775—U. S. v. Smith, D.C 
Tex., 43 P.2d 173—U. S. v. White, 

D. QNeb., 29 F.2d 294—U. S. v. 
Wiggins, D.C.Minn., 22 F.2d 1001— 
McWalters v, U. S., C.C.A.Cal., 6 
■F.2d 224—Johnstone v. U. S., O.C. 
A. Wash., 1 P.2d 928—U. S. v. 
Hotchkiss, D.C.Md., 60 F.Supp. 405 
—U. S. V. Nobile, D.C.N.T., 15 P. 
Supp. 1083. 

■Conn.—Pickett v. Marcucci's Liquors, 
151 A. 526, 112 Conn. 169. 

Ga.—Boling v. State, 19 S.E.2d 165, 
66 Ga.App. 668. 

Ind.—^McGregor v. State, 163 N.E. 
596, 200 Ind. 496. 

Miss.—^Kennedy v. State, 104 So. 449, 
139 Miss. 579. 

Mo.—State v. Rhodes, 292 S.W. 78, 
316 Mo. 571—State v. Porshee, 274 
S.W. 419, 308 Mo. 651—State v. 
Martin, App., 285 S.W. 777. 

Okl.—Meehan v. State, 36 P.2d 305, 
56 Okl.Cr. 198. 

Or—State v. Duffy, 295 P. 963, 135 
Or. 290. 

Tenn.—Jones v. State, 33 S.W.2d 59, 
161 Tenn. 370. 

Tex.—Ferguson v. State, 110 S.W.2d 
61, 133 Tex.Cr. 250—Hayes v. 

State, 28 S.W.2d 556, 115 Tex.Cr. 
644. 

Wash.—State v. Miller, 275 P. 75, 161 
Wash. 114. 

Search of person arrested see Ar¬ 
rest S 18. 

Search of automohile 
U.*S.—Mills V. U. S., C.C.A.N.a, «9 
P.2d 658—Kaiser v. tT. S., CCA. 
Minn., 60 F.2d 410, certiorari de¬ 
nied 53 S.Ct. 118, 287 U.S. 654, 77 
L.Ed. 565—Hawthorne v. U. S,, 
C.C.A.Md., 37 P.2d 316—Altshuler 

V. U. S., C.C.A.Del., 3 P.2d 791— 
U. S. V. Keown, D.C.Ky, 19 F.Supp. 
639—U. S. V. Stafford, D.C.Ky., 296 
P. 702. 

Ind.—^Hanger v. State, 160 N.E. 449, 
199 Ind, 727—Koscielski v. State, 
l&g N.E. 902, 199 Ind. 546—Bu- 
dreau v. State, 149 N.E. 442, 197 
Ind. 8. 

Mich.—People v, Bartoletta, 227 N, 
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W. 763, 248 Mich. 499—People v. 
Dungey. 209 N.W. 57, 235 Mich. 
144—People v. Bressler, 194 N.W. 
659, 223 Mich. 597. 

Miss.—Williamson v. State, 105 So. 
479, 140 Miss. 841—Jones v. State, 
98 So. 342, 133 Miss. 789. 

Mo.—State V. Askew, 56 S.W.2d 52, 
331 Mo. 684—State v. Davis, 46 S. 

W.2d 565, 329 Mo. 743—State v. 
Harlow, 37 S.W.2d 419, 327 Mo. 
231—State v. Harris, 22 S.W.2d 
1030, 324 Mo. 139—State v. Wil¬ 
liams, 14 S.W.2d 434, 328 Mo. 627 
—State V. Padgett, 289 S.W. 954, 
316 Mo. 179. 

Ohio.—^Hartenstine v. State, 24 Ohio 
N.P..N.S., 124. 

Okl.—Tripp V. State, 118 P.2d 273, 
73 OkLCr. 69—Nott v. State, 107 
P.2d 366, 70 OkLCr. 432—Barfield 
V. State, 99 P.2d 544, 68 Okl.Cr. 
455—McAfee v. State, 82 P.2d 1006, 
65 OkLCr. 63—^Boardwine v. State, 
76 P.2d 1081, 64 OkLCr. 49—Bath 
V. State, 38 P.2d 964, 56 OkLCr. 
197—Bullington v. State, 259 P. 
876, 38 OkLCr. 214—Jay v. State, 
258 P. 1060, 37 OkLCr. 425—Mc- 
Cluskey v. State, 244 P. 204, 34 
OkLCr. 3—McAdams v. State, 235 
P. 241, 30 OkLCr. 207. 

Or.—State v. One Buick Automobile, 
253 P. 366, 120 Or. 640. 

Tenn.—Erby v. State, 184 S.W.2d 14, 
I'Sl Tenn. 647—^Dittberner v. State, 
291 S.W. 839, 155 Tenn. 102, error 
dismissed Dittburner v. State of 
Tennessee, 48 S.Ct 38, 276 U.S. 
576, 72 L.Ed. 435. 

Tex.—Cothran v. State, 129 S.W.2d 
300, 137 Tex.Cr. 338—Cothren v. 
State, 126 S.W.2d 32, 136 Tex.Cr. 
463—Carter v. State, 22 -S.W.Bd 
659, 113 Tex.Cr. 433—^Mason v. 
State, 16 S.W.2d 228, 111 Tex.Cr. 
486—^Douglas v. State, 12 S.W.2d 
563, 111 Tex.Cr. 262. 

Wash.—State v. Phillips, '300 P. 621, 
163 Wash. 207—State v. Secrest, 
229 P. 744. 131 Wash. 217. 

Wyo.—State v. Young, 281 P. 17, 40 
Wyo. 503. 

Search of premises 
U.S.—Marron v. U. S., Cal., 48 S.Ct 
74, 275 U.S. 192, 72 L.Ed. 231, mo¬ 
tion denied 48 S.Ct. 206, 72 L.Ed. 
1016—Haning v. U. S., O.C.A.Neb., 
59 P.2d 942—Vecchio v. U. S., C.C. 
A.Neb., 53 P.2d 628—Wida v. U. 
S.. C.C.A.Minn., 52 F.2d 424—Todd 
V. U. S., C.C.A.Pla., 48 P.2d 530— 
Samson v, U. S., C.C.AR.I., 26 P. 
2d 769—Nordelll v. U. S., C.C.A. 
Ariz., 24 F.2d 665—U. S. v. Rich¬ 
mond, D.aW.Va., 57 F.Supp. 903— 
Cabitt V. Potter, D.C.Mass., 293 F. 
54. 

Or.—State v. Quartier, 236 P. 746, 
114 Or. 657. 

Tex.—Hall v. State, 6 S.W.2d 762, 
109 Tex.Cr. 629. 
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Search of dwelling house or resi¬ 
dence 

U.S.—Smallwood v. U. S.. C.C.A.Tex., 
68 F.2d 244—Donahue v. U. S., C.C. 
A.Idaho. 56 P.2d 94—Wida v. U. 
S., aC.A.Minn., 62 P.2d 424. 

Ohio.—^Podner v. State, 19 Ohio App. 
82, error dismissed 141 N.E. 92, 107 
Ohio St 632. 

Tex.—Martin v. State, 45 S.W.2d 223, 
119 Tex.Cr. 275. 

Search of cave 

U.S.—Stark v. U. S.. C.C.A.Neb., 44 
P.2d 946. 

Search of garage 

Wash.—State v. Estes, 274 P. 1053, 
151 Wash. 61. 

Search of hotel rooms 

U.S.—Sayers v. U. S., C.C.A.Wash., 

2 P.2d 146. 

Search of suitcase 

Ky.—^Munson v. Commonwealth, 256 
S.W. 393, 201 Ky. 274. 

Tex.—Pena v. State, 12 S.W.2d 1015, 

111 Tex.Cr. 218. 

Wash.—State v. Zupan, 283 P. 671, 
155 Wash. 80—State v. Thornton, 
243 P. 12, 137 Wash. 495. 

Officer driving automobile to jail 
after arresting owner for possessing 
intoxicating liquor violated no law, 
regardless of search and seizure law. 
—Reynolds v. State, 293 S.W, 178, 
106 Tex.Cr. 391. 

66. U.S.—Martin v. U. S., C.C.A. 
Mass., 62 P.2d 215, certiorari de¬ 
nied 53 S.Ct 606, 288 U.S. 617, 77 
L.Ed. 990—U. S. V. 135,019 Gal¬ 
lons, More or Less of Wine, Etc., 
D.C.CaL, 56 P.2d 1064—^Peterson v. 
U. S., C.C.A.Alaska, 297 P. 1002. 
Ind.—Williams v. State, 166 N.E. 
663, 201 Ind. 175. 

Mich.—People v. Allen, 226 N.W. 232, 
247 Mich. 557—People v. Williams, 
208 N.W. 457, 234 Mich. 361. 

Mo.—State v. Hall, 279 S.W. 102, 
312 Mo. 425. 

Okl.—^Raby v. State. Cr., 163 P.2d 
239—^Barton v. State, 222 P. 272, 
26 Okl.Cr. 89. 

Tex.—^Taylor v. State, 49 S.W.2d 
459, 120 Tex.Cr. 268—Rice v. State, 
21 SW.2d 1057, 113 Tex.Cr. 596 
—Banks v. State, 14 S,W.2d 280, 

112 Tex.Cr. 119. 

Search of automobile 

U.S.—U. S. v. Young. D.C.N.Y., 45 
P.2d 801. 

Ky.—^Johnson v. Commonwealth, 287 
S.W. 672, 216 Ky. 175. 

Okl.—Wilson V. State, 1 P.2d 839, 
51 OkLCr. 218—^Love v. State, 299 
P. 232, 51 Okl.Cr. 8. 

Tex.—Nuben v. State, 21 S.W.2d 
1061, 113 Tex.Cr. 597—Melton v. 
State, 10 S.W.2d 384, 110 Tex.Cr. 
439. 

Search of premises 
U.S.—^u. s. v. Stromherg, I>,CJdahQ, 
37 FM 751. 


of the officerj and a search and seizure of intoxicating liquor have 
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been sustained although the arrest is on account 
of the commission of an offense other than a vio¬ 
lation of the liquor laws,®^ at least where the arrest 
for the commission of a different offense is not a 
subterfuge to discover intoxicating liquors.®^ 

The arrest to which the search and seizure are 
incidental must be a lawful arrest,69 and the search 
must be an incident to the lawful arrestWhere 
no arrest is made, the validity of the search and 
seizure cannot be based on an arrest and the 
search cannot be justified as an incident to an ar¬ 
rest occurring after the making of the illegal 

searchJ2 

(3) Search of Instruments of Transporta¬ 
tion 

An officer ordinarily has no right to stop a vehicle 


and search it without a search warrant, unless he has 
probable cause to believe that intoxicating liquor Is 
being illegally transported therein. 

In the absence of statutory authority, an officer 
ordinarily has no right to stop a vehicle and search 
it without a search warrant for the purpose of as¬ 
certaining whether it is being used as a means of 
transporting intoxicating liquors illegally.*^5 How¬ 
ever, because of the obvious impossibility of pro¬ 
curing search warrants in all cases in time to search 
such highly mobile possessions as vehicles, boats, 
and airplanes, in some jurisdictions the search of 
such possessions without a warrant is not always 
illegal.'^^ An officer who, by the evidence of his 
senses, discovers that intoxicants are being trans- 


67. Searoli of automobile 

(1) Arrest for absence of license 
tag or plate. 

Miss.—^Brown v. State, 176 So. 721. 
Wash.—State v. Deitz, 239 P. 386, 
136 Wash. 228. 

(2) Arrest for Improper lighting. 
Tex.—Shepperd v. State, 74 S.W.2d 

1027, 127 TexCr. 144. 

Wash.—State v, Deitz, supra, 

<3) Arrest for public drunkenness. 
—^Fuqua v. State, 130 S.W.2d 125, 
175 Tenn. 11. 

(4) Arrest for reckless driving. 

U.S.—tJ. S. v. Steers. D.C.N.Y., 51 

F.2d 125. 

Okl,—Odell V. State ex reL Field. 147 
P.2d 154, 193 Okl. 680. 

(5) Arrest for speeding.—Scott v. 
State, 114 S.W,2d 565, 184 Tex.Cr. 
193. 

Search of dwelling hoose or zesi- 
denoe 

(1) Arrest for disorderly conduct. 
—City of Cincinnati v. Mills, 27 Ohio 
N.P..N.S., 473. 

(2) Arrest for violation of nar¬ 
cotic laws.—^U. S. V. Charles, D.C. 
Cal, 8 P.2d 302. 

(3) Other cases.—Soderberg v. 

State, 237 P. 467, 31 Okl.Cr. 123. 

68. Sabseqnent acquittal 

The fact that accused arrested for 
reckless driving was subsequently 
acquitted was not positive proof that 
such arrest was subterfuge to search 
accused and his automobile without 
warrant to discover whether accused 
was illegally transporting intoxicat¬ 
ing liquor.—Odell v. State ex rel. 
Field, 147 P.2d 154, 193 Okl. 680. 

69. U.S.—Klee v. U. S., C.aA,Wash., 
53 F.2d 58—Staker v. U. S.. C.C.A. 
Ky., 6 P.2d 312. 

Okl.—Dade v. State, 112 P.2d 1102, 
188 OkL 677—^Hoppes v. State, 105 
P.2d 438, 70 Okl.Cr. 179—Bowdry 

V. State, 77 P.2d 753, 64 OkLCr. 
86—Tucker v. State, 71 P.2d 1092, 


62 Okl.Cr. 406—McKee v. State. 
60 P.2d 216, 59 Okl.Cr. 353—In¬ 
graham V. State, 290 P. 344, 48 
Okl.Cr. 178. 

Tenn.—Tenpenny v. State, 270 S.W. 
989, 151 Tenn. 669. 

Tex.—Cothran v. State, 129 S.W.2d 
300, 137 Tex.Cr. 338—Waltrip v. 
State, 114 S.W.2d 555, 134 Tex.Cr. 
202—Ramirez v. State, 58 S.W.2d 
829, 123 Tex.Cr. 254. 

Wash.—State v. Zupan, 283 P. 671, 
155 Wash, 80—State v. Knudsen, 
280 P. 922, 154 Wash. 87, certio¬ 
rari denied Knudsen v. State of 
Washington. 50 S.Ct 351, 281 U. 
S. 745, 74 L.Ed. 1167. 

Wyo.—State v. Munger, 4 P.2d 1094, 
43 Wyo. 404. 

Validity of arrest see Arrest §§ 1— 

22 . 

70. U.S.—Walker r. TJ. S., CCA. 
Fla., 125 F.2d 395. 

Ky.—Cole v. Commonwealth, 267 S. 

W. 713, 201 Ky. 543. 

Search of bathroom, several yards 
distant from arrest in yard adja¬ 
cent to residence, was not incident 
to arrest.—^Fowler v. State, 22 S.W. 
2d 936, 114 Tex.Cr. 69, 

Search of home incident to arrest 
for possession of liquor should be 
confined to room in which arrest 
is made.—State v. Adams, 136 S.E. 
70S. 103 W.V€U 77, 51 A.L.R. 407. 

71. U.S.—^In re Phoenix Cereal Bev¬ 
erage Co., C.C.A.N.Y., 68 P.2d 963 
—U. S. V. Vallos, D.C.Wyo., 17 P. 
2d 390. 

Miss.—Chrestman v. State, 114 So. 

748, 148 Miss. 673. 

Tex.—Coats v. State, 1 S.W.2d 288, 
108 Tex.Cr. 298. 

72. U.S.—Taylor v. U. S., Md., 52 
S.Ct. 466, 286 U.S. 1, 76 L.Ed. 
951—U. S. V. Lee, C.C.A.N.Y., 83 
P.2d 195—U. S. V. Hirsch, D.CJST. 
Y., 67 P.2d 655—U. S. v. Setaro, D. 
aConn., 37 P.2d 134—U. S. V. 
Swan, D.CCal., 16 P.2d 598. 
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Ohio.—City of Cincinnati v. Mills, 
27 Ohio N.P.,N.S.. 473. 

73. Mich.—People v. E^amhout, 198 
N.W. 831, 227 Mich. 172. 

Mo.—State v. Connor, 300 S.W. 685, 
318 Mo. 592. 

N.C.—State v. Simmons, 135 S.E. 866, 
192 N.C. 692. 

Okl.—Morris v. State, 92 P.2d 609, 
66 Okl.Cr. 384—^Morris v. State, 92 
P.2d 603, 66 Okl.Cr. 368—Bush v. 
State, 77 P.2d 1184, 64 Okl.Cr. 161 
—Ketcham v. State, 75 P.2d 1159, 
63 Okl.Cr. 428—Banker v. State, 
66 P.2d 955, 61 Okl.Cr. 169—Mur¬ 
ray V. State, 299 P. 506. 51 Okl.Cr. 
44—^Hamner v. State, 280 P. 475, 
44 Okl.Cr. 209—Tumage v. State, 
267 P. 1038, 40 Okl.Cr. 180. 

Pa.—Commonwealth ex rel. Kohler 
V. Turnkey of Central Police Sta¬ 
tion, 3 Pa.Dist. & Co. 633, 2 Som. 
Leg.J. 205—Commonwealth v. Lar¬ 
kin, 3 Pa.Dist & Co. 259, 20 
Schuyl.Leg.Reg. 2. 

33 C.J. p 679 notes 48, 49. 

74. U.S.—Husty v. U. S., Mich., 61 
S.Ct. 240, 282 U.S. 694, 75 L.Bd. 
629, 74 A.L.R. 1407—Strogan v. 
U. S., C.C.A.N.J., 60 P.2d 483, cer- 
Uorari denied 53 S.Ct 118, 287 
U.S. 657, 77 L.Bd. 567, and 53 S. 
Ct, 119, 287 U.S. 657, 77 L.Ed. 567 
—U. S. V. Blich, D.C.Wyo., 46 P. 
2d 627—U. S. V. Goble, D.C.N.Y., 44 
P.2d 224. 

Ala.—^Tranum v. Stringer, ll5 So. 

641, 216 Ala. 522. 

33 C.J. p 679 note 51. 

Consent to search see supra sub¬ 
division a of this section. 

Search incident to arrest see supra 
subdivision b (2) of this section. 
ITational Prohibition Act, 27 U.S. 
C.A. § 39, now repealed, impliedly 
recognized right to search automo¬ 
biles without warrant.—Carroll v. 
U. S., Mich., 45 S.Ct. 280, 267 U.S. 
132, 69 L.Ed. 648, 39 A.L.R. 790— 
U. S. Ts Bateman, D.C.CaL, 278 F. 
231. 
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ported illegally may, without a warrant, seize the 
vehicle and the liquors contained therein and ar¬ 
rest the person operating the vehicleJS 

A vehicle, such as an automobile, at least when 
it is in a public place, such as on the public high¬ 
way, may be lawfully searched by an officer with¬ 
out a search warrant if he has probable cause to 
believe that contraband liquor is being transport¬ 
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ed;'^® and in some cases a search and seizure of a 
vehicle on the public highway have been sustained 
where they were reasonableJ^ Probable cause ex¬ 
ists if the facts and circumstances known to the 
officer or of which he has reasonably trustworthy 
information are sufficient to warrant a man of pru¬ 
dence and caution in the belief that intoxicating liq¬ 
uor is being illegally transported in the vehicle 
searchedJS According to the decisions on the 
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Officer’s claim tliat lie entered ac- < 
cnsed’s car to obtain shelter and 
found whisky therein did not vali¬ 
date illegal search.—Young v. Com¬ 
monwealth, 20 S.W.2d 730, 230 Ky. 
767. 

Where nothing was found in vehi¬ 
cle, search was not subject to ob¬ 
jection by accused as far as vehi¬ 
cle was concerned.—Grumbles v. i 
State, 158 S.W.2d 71. 143 Tex.Cr. 
162. 

Q-arage keeper may, without search 
warrant or assistance of officer, in¬ 
spect automobile left in his custody. 
—Mattingly v. Commonwealth, 251 
S.W. 953, 199 Ky. 724. 

75. Ky.—Rowland v. Common¬ 
wealth, 259 S.W. 33. 202 Ky. 92. 

Okl.—^Edwards v. State, Cr., 164 P. 
2d 245—Bynum v. State, 268 P. 
993, 40 OkLCr. 352. 

Tex.—Chapman v. State, 36 S.W.2d 
742, 117 Tex.Cr. 150. 

Wash.—State v. Nilnch, 230 P, 129, 
131 Wash. 344. 

33 C.J. p 679 note 55. 

Where beer being transported in 
a dry area was visible in back of 
automobile, and sheriff noticed it, 
sheriff did not need search warrant 
to search automobile.—^Parker v. 
State, 151 S.W.2d 206, 142 Tex,CT. 
50. 

76. U.S.—Husty v. U. S., Mich., 61 
S.Ct. 240, 282 U.S. 694, 75 L.Ed. 
629, 74 A.L..R. 1407—Carroll v, U. 

S., Mich., 45 S.Ct. 280, 267 U.S. 
132, 69 L..Ed. 543, 39 A.Ii,R. 790— 
Bruner v. U. S., C.C.A.Okl., 150 P. 
2d 865—Malone v. U. S., C.C.A. 
Wash., 67 P.2d 339—Cannon v. U. 

S., C.C.A.S.D., 66 P.2d 13—L.up- 
pino V. U. S., aC.A.Wash., 65 P.2d 
687, certiorari denied 64 S.Ct. 92, 
290 U.S. 674, 78 L.Ed. 582—Smith 
V. U. S., C.aA.N’.J., 63 P.2d 831— 
Mclnes v. U. S., C.C.A.Or., 62 P. 
2d 180, certiorari denied 63 S.Ct. 
507, 288 U.S. 616, 77 KEd. 989— 
Kaiser v. U. S., aC,A.Minn., 60 P. 
2d 410, certiorari denied 63 S. 
Ct. 118, 287 U.S. 654, 77 L.Ed. 565 
—Moore v. U. S., C.C.A.Okl., 66 
P.2d 794—Ard v. U. S., C.aA.Pla., 
64 P.2d 358, certiorari denied 52 S. 
Ct. 406, 286 U.S. 550, 76 L.Ed. 941 
—U. S. V. Murray, D.C.Md., 51 P.2d 
616—Eierman v. U. S., C.aA.Okl., 
46 P.2d 46—U. S. V. Allen. D.C. 
Fla.. 16 P.2d 320—Nicholson v, U. 


S., C.C.A.I11., 6 P.2d 569—U. S. v. 
Hilsinger. D.C.Ohio, 284 P. 685. 

Ala.—Tranum v. Stringer, 113 So. 
541. 216 Ala. 522. 

Ariz.—Malmin v. State, 246 P. 548, 
30 Ariz. 258. 

Ind.-Paut V. State, 168 N.E. 124, 201 
Ind. 322—^Burnett v. State, 166 
N.E. 430. 201 Ind. 134—Hanger v. 
State, 160 N.E. 449, 199 Ind. 727. 

Mich.—^People v. Kamhout, 198 N.W. 
831, 227 Mich. 172. 

Minn.—State v. Pluth, 195 N.W. 789, 
157 Minn. 145. 

Miss,—^Martin v. State, 2 So.2d 143, 
190 Miss. 898—Creel v. State, 183 
So. 510, 183 Miss. 158—Lenoir v. 
State, 132 So. 325, 159 Miss. 697 
—Eady v. State. 121 So. 293, 153 
Miss. 691, suggestion of error de¬ 
nied 122 So. 199, 153 Miss. 696— 
Hamilton v. State, 115 So. 427, 149 
Miss. 251. 

Mo.—State v. Hall, 278 S.W. 1028. 

Mont.—State v. District Court of 
Fourth Judicial Dist, In and for 
Ravalli County, 232 P. 201, 72 
Mont. 213. 

Okl.—Hoppes V. State, 106 P.2d 433, 
70 Okl.Cr. 179—^Matthews v. State, 
93 P.2d 649, 67 Okl.Cr. 203. 

Or.—State v. Christensen, 51 P.2d 
835, 151 Or. 629. 

Pa,—Commonwealth v. Sullivan, 91 
Pa.Super. 544. 

Tex.—^Boles v. State, 132 S.W.2d 881, 
137 Tex.Cr. 521—Porter v. State, 
67 S.W.2d 292, 126 Tex.Cr. 163— 
Moore v. State, 68 S.W.2d 128, 123 
Tex.Cr. 316—Sims v. State, 46 S. 
W.2d 679, 119 Tex.Cr. 83—Wea¬ 
ver V. State, 38 S.W.2d 85, 117 
Tex,Cr, 335—Kirk v. State, 13 S. 
W,2d 106, 111 Tex.Cr. 388—Pence 
V. State, 296 S.W. 642, 107 Tex.Cr. 
285—Weir v. State, 296 S.W. 623, 
107 Tex.Cr. 196—^Reynolds v. State, 
293 S.W. 178, 106 Tex.Cr. 391— 
Plant V. State, 292 S.W. 650, 106 
Tex.Cr, 330—Odenthal v. State, 290 
S.W. 743, 106 Tex.Cr. 1. 

Airplane 

U.S.—^U. S. V. One Ox-6 American 
Eagle Airplane, No. 5571, D.C. 
Wash., 38 P.2d 106. 

Automobile stored iu public garage 

Tex.—Jenkins v. State, 32 S.W.2d 
848, 116 Tex.Cr. 374. 

Freight oar 

U.S.—^Betz V. Wynne, D.CPa., 21 P. 
2d 119. 
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Action of officer under void search 
warrant did not preclude proof that 
he was also acting on probable 
cause.—Keel v. State, 169 So. 653, 
176 Miss. 867. 

Deputy sheriff’s search was act of 
sheriff, whether or not sheriff was 
present.—Smith v. State, 133 So. 240, 
160 Miss. 56. 

Beasonable means 

(1) The search, however, must be 
consummated by reasonable means. 
—^U. S. V. Costner, C.C.A.Tenn., 153 
F.2d 23. 

(2) Evidence that, after locating 
and giving chase to automobile sus¬ 
pected of transporting un-tax-paid 
liquor and while officers were at no 
time far behind, an officer fired five 
shells of buckshot from sawed-off 
shotgrun while automobile was trav¬ 
eling up to eighty miles an hour on 
public highway was held to show 
that officers consummated their 
search and seizure by unreasonable 
means.—U. S. v. Costner, supra. 

State officer was not acting as pro¬ 
hibition agent pro hac vice in stop¬ 
ping trucks to determine violation 
of state load law.—U. S. v. Goble, 
D.C.N.T.. 44 P.2d 224. 

77. Kan.—State v. Graham, 243 P. 
299, 120 Kan. 301. 

78. U.S.—Bruner v. U. S., C.C.A. 
Okl., 150 P.2d 865—U. S. v. Sebo. 
C.C.A.I11., 101 P.2d 889—Smith v. 
U. S., C.C.A.N.J., 63 P.2d 831— 
Underhill v. U. S., C.CA.Okl., 47 
P,2d 891, certiorari denied 61 S.Ct 
495, 283 U.S. 849, 75 L.Ed. 1467— 
Martinelli v. U. S., C.C.A.Cal., 45 
F.2d 393—Emite v. U. S., C.C.A. 
Tex, 15 P.2d 623. 

Ala.—^Tranum v. Stringer, 113, So. 
541, 216 Ala. 622. 

Ind.—Hinds v. State, 170 N.E. 639, 
201 Ind. 563. 

Miss.—Smith v. State. 133 So. 240. 
160 Miss. 56. 

Tex—Murray v. State, 29 S.W. 2d 
354, 115 Tex.Cr. 79—^Hurst v. State, 
13 S.W.2d 95, 111 TexCr. 246. 
B^ef by police officer based on in. 
formation received fxom credible 
person that liquor is being transport¬ 
ed in automobile is sufficient prob¬ 
able cause to justify search without 
warrant—Story v. City of Green¬ 
wood, 121 So. 481, 153 Miss. 755— 
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question, mere suspicion^® or belieis not 
enough. Probable cause for the search must exist 
before the search is commenced,^! and should be 
such as might be established in a competent tri¬ 
bunal as the basis for a search warrant.^^ This 
search on probable cause is not to be confused with 
the search on probable cause justifying an arrest 
and incidental search, as the two are quite dis¬ 


tinct,the right to search the vehicle being inde¬ 
pendent of the right to arrest and hence an 
arrest need not precede such a search.^s 
What constitutes probable cause and the suffi¬ 
ciency of the evidence to constitute probable cause 
are judicial questions to be determined by the 
court.In various cases the facts and circum¬ 
stances have been held to be sufficient^T or insuffi- 


Moore v. State, 103 So. 4S3, 13S Miss. l 
116. 

Znfonnation mtist 1)6 specific and 
either identify the vehicle from oth¬ 
er vehicles or the persons must be 
identified from other persons.— 
Lenoir v. State, 132 So. 325, 159 
Miss. 697. 

OflLcex’s information should be 
considered “with other circuiastances 
observed in determining probable 
cause.—Martinelli v. U. S., C.CJLCal., 
45 F.2d 393. 

To establish probable cause, offi¬ 
cers must disclose every element 
making up case.—^U. S. v. Blich, D.C. 
Wyo., 45 F.2d 627, 

79. U.S.—Emite v. U. S., C.aA.Tex., 
15 F.2d 623. 

Ind.—Karlen v. State, 174 N.B. 89. 
204 Ind. 146. 

Okl.—Mullins v. State, 133 P.2d 239. 
75 Okl.Cr. 417—Dade v. State. 112 
P,2d 1102, 188 Okl. 677—Evans v. 
State. 110 P.2d 621, 71 Okl.Cr. 
239—^Leary v. State, 67 P.2d 972, 
61 Okl.Cr. 298—^Washingrton v. 
State. 64 P.2d 926. 60 Okl.Cr. 316 
—Combest v. State, 299 P. 920, 51 
Okl.Cr. 38—Smith v. State, 289 P, 
792, 48 Okl.Cr. 115—Evans v. 

State, 245 P. 912, 34 Okl.Cr. 173. 
Tenn.—^Harlow v. State, 20 S.W.2d 
1045, 159 Tenn. 537. 

Tex.—Brasher v. State, 48 S.W.2d 
696, 118 Tex.Cr. 183. 

80b Ala.— Tranum v. Stringer, 113 
So. 541, 216 Ala. 522. 

Miss.—^Hamilton v. State, 115 So, 
427, 149 Miss. 261. 

Okl.—Dade v. State. 112 P.2d 1102, 
188 Okl. 677. 

81- Miss.—^Ford v. City of Jackson, 
121 So. 278. 153 Miss. 616—Sellers 
V. Lofton. 116 So. 104, 149 Miss. 
849. 

Search begins when ofiLcers seek 
to halt automobile while driving in 
their own car and continues while 
officers are in pursuit.—Smith r. 
State. 133 So. 240, 160 Miss. 56. 

82. U.S.—U. S. v. Blich. D.CWyo., 
46 F.2d 627. 

Miss.—Elardo v. State, 145 So. 615, 
164 Miss. 628, followed in Norman 
V. State, 146 So. 639, 167 Miss. 
690—^Lenoir v. State, 132 So. 325, 
159 Miss. 697. 

Probable cause for issuance of 
search warrant see supra $ 393. 


Sheriff who was informed by in¬ 
formant that he had been informed 
that accused would transport liquor 
was unauthorized to search accused’s 
automobile without warrant.— 
Branch v. State, 157 So. 875. 171 
Miss. 301. 

83. U.S.—Carroll v. U. S., Mich., 45 

S.Ct. 280, 267 U.S. 132, 69 L.Ed. 
543, 39 A.L.R. 790. 

Search incident to arrest see supra 
subdivision b (2) of this section. 

84. U.S.—Malone v. U. S., C.C.A. 
Wash., 67 F.2d 339. 

85. U.S.—Husty v. IT. S., Mich., 51 
S.Ct. 240, 282 U.S. 694, 75 L.Ed. 
629, 74 A.L.R. 1407—Malone v. U. 
S., C.C.A.Wash.. 67 P.2d 339. 

Mich.—^People v. Deyo, 230 N.W. 918, 
260 Mich. 692. 

86. Miss.—^Perry v. State ex rel. 
Wood, 116 So. 430. 150 Miss. 293— 
McNutt V. State. 108 So. 721, 143 
Miss. 347. 

87. U.S.—Husty V. U. S., Mich., 51 

S. Ct. 240, 282 U.S. 694, 75 L.Ed. 

629. 74 AL.R. 1407—Carroll v. 

U. S., Mich., 45 S.Ct. 280, 267 U.S. 
132, 69 L.Ed. 543, 39 A.L.R. 790— 

U. S. V. One 1937 Model Studebaker 
Sedan Automobile Motor No. D 
136774, C.C.A.Okl„ 96 F.2d 104— 
Scher v, U. S., C.C.A.Ohio, 95 F.2d 
64, affirmed 59 S.Ct. 174, 305 U.S. 
251, S3 L.Ed. 151—Van Eeckhoute 

V. U. S„ C.C.A.MO., 79 P.2d 827— 
Malone v. U. S.. C.C.AWash., 67 
F.2d 339—^Hershkowitz v. U. S., 

C.C.A.Ohio, 65 P.2d 920—Pizzitolo 
V. U. S., C.C.ALa., 64 F.2d 680, 
certiorari denied 64 S.Ct. 87, 290 

U. S. 666, 78 L.Ed. 576—Tessitore 

V. U, S., C.C.A.La., 64 F.2d 539, 
certiorari denied 54 S,Ct. 74, 290 

U. S. 659, 78 L.Ed. 570—Weathers- 
bee V. U. S., C.C.AGa., 62 F.2d 
822, certiorari denied 53 S.Ct. 656, 
289 U.S. 737, 77 L.Ed. 1485—U. S. 

V. Notto, C.CJLN.Y., 61 P.2d 781 
—Gold V. U. S., C.C.AI11., 60 F. 
2d 482, certiorari denied 63 S.Ct. 
386, 288 U.S. 603, 77 D.Ed. 978 
—Burkis v. U. S., C.C.AN.J., 60 
F.2d 452, certiorari denied 53 S. 
CL 117, 287 U.S. 665, 77 L.Ed. 
566—Kopp V. U. S.. C.C,A.Wis., 
65 P.2d 878—De Bonis v. U. S., C. 

C. A.Ohio, 54 F.2d 3, certiorari de¬ 
nied 52 S.Ct 458, 285 U.S. 558, 
76 LEd. 946—U. S. v. Hayes, D.C. 
N.Y., 52 P.2d 977—U. S. v. Long. 

D. C.N.J., 52 F.2d 901—Lockhart 

T, U. S., C.aA.Neb., 61 P.2d 732 
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—U. S. V. Murray, D.C.Md., 51 P. 
2d 516—Hadley v. U. S., C.C.A.I11., 
50 F.2d 375—Bess v. U. S., C.C.A. 
W.Va., 49 F.2d 884, certiorari de¬ 
nied 52 S.Ct 12, 284 U.S. 628, 76 
L.Ed. 535—Costin v. U. S., C.C.A. 
Utah, 49 P.2d 271—Graffie v. U. 
S., C.C.AUtah, 49 P.2d 270, cer¬ 
tiorari denied 62 S.Ct 24, 284 U. 
S. 644, 76 L.Ed. 548—U. S. v. Mil¬ 
ler, D.C.N.Y., 47 P.2d 620—Fisher 

V. U. S., aC.AW.Va., 46 P.2d 994 
—Martinelli v. U. S., C.C.A.Cal., 
45 F.2d 303—U. S. v. Lukas, D.C. 
Mass., 35 P.2d 699—Ramsey v. 

U. S., C.C.ATenn., 27 P.2d 502— 
U. S. v. Vottiero, D.C.N.Y., 25 P.2d 
346—Ungerlelder v. U. S., C.C.A. 

W. Va., 6 P.2d 604, certiorari de¬ 
nied 46 S.Ct 101, 269 U.S. 674, 70 
D.Ed. 419—Hilsinger v. U. S., C.C. 
A. Ohio, 2 P.2d 241, certiorari de¬ 
nied 45 S.Ct 100, 266 U.S. 622. 69 
L.Ed. 473—U. S. V. Shelton. D.C. 
Ky., 59 P.Supp. 273—U. S. v. Bradt, 

D. C.N.Y., 16 P.Supp. 679—^Park v. 

U. S., aC.AN.H., 294 P. 776. 
D.C.—Aquiline v. U. S., 53 P.2d 921, 

60 App.D.C. 309. 

Ind.—Hoover v. State, 178 N.E. 172, 
203 Ind. 248—Hinds v. State, 170 
N.E. 539. 201 Ind. 663—Greer v. 
State. 168 N.B. 581. 201 Ind. 386 
—Faut V. State, 168 N.E. 124, 201 
Ind. 322—^Burnett v. State, 166 N. 

E. 430. 201 Ind. 134—Burnett v. 
State, 155 N.E. 199 Ind. 49— 
Thomas v. State, 146 N.E. 850, 
196 Ind. 234—Long v. State, 167 
N.E. 140, 89 Ind.App. 496. 

Ky.—^Brown v. Commonwealth, 270 
S.W. 833, 208 Ky. 345. 

Mich.—People v. Deyo, 230 N.W. 918, 
250 Mich. 692—People v. Wallace, 
222 N.W. 698, 245 Mich, 310—Peo¬ 
ple V. Brenner, 220 N.W. 714, 243 
Mich. 688—People v. Allen, 215 N. 

W. 419, 240 Mich, 491—People v. 
Keller. 213 N.W. 683, 238 Mich. 
6,43—^People v. Brlngardner, 206 
N.W. 988, 233 Mich. 449—People 

V. Krahn, 203 N.W. 105, 230 Mich. 
528. 

Miss.—sparks v. State, 178 So. 473, 
180 Miss. 763—^Jones v.‘ State, 155 
So. 416, 170 Miss. 741—Story v. 
City of Greenwood, 121 So. 481, 
163 Miss. 755—Eady v. State, 121 
So. 293, 153 Miss. 691, suggestion 
of error denied 122 So. 199, 163 
Miss. 696—^Arnold v. State, 120 
So. 731, 163 Miss. 299—^Holmes v. 
State, 111 So. 860, 146 Miss. 351. 
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cient^^ to constitute reasonable or probable cause 
to justify the search without a search warrant. 
The fact that the vehicle is found to be illegally 
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transporting liquor is of weight in passing on the 
reasonableness of the search.^^ 

Where there exists probable cause justifying the 
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Mo.—state v. Loftis, 292 S.W. 29, 
316 Mo. 878. 

N.C.—State v. Godette, 125 S.E. 24, 
188 N.C. 497. 

Okl.—Grider v. State, 295 P. 400, 49 
Okl.Cr. 151. 

Or.—State v. Christensen, 51 P.2d 
835, 161 Or. 529. 

Tenn.—Suggs v. State, 300 S.W. 4, 
156 Tenn. 303. 

Tex.—Crawford v. State, 169 S.W. 
2d 719, 145 Tex.Cr. 497—Boles v. 
State. 132 S.W.2d 881, 137 Tex. 
Cr. 521—Cothren v. State, 126 S. 
W.2d 32, 136 Tex.Cr. 463—McGee 

V. State, 81 S.W.2d 683, 128 Tex. 
Cr. 456—Shepperd v. State, 74 S. 

W. 2d 1027, 127 Tex.Cr. 144—Odom 

V. State, 74 S.W.2d 1000, 127 Tex. 
Cr. 135—Davidson v. State, 72 S. 

W. 2d 591, 126 Tex.Cr. 572—John¬ 
son V. State. 70 S.W.2d 152, 126 
Tex.Cr. 120—Cain v. State, 69 S. 
W.2d 140, 125 Tex.Cr. 598—Callicut 

V. State, 68 S.W.2d 1047, 125 Tex. 
Cr. 510—Porter v. State, 67 S.W.2d 
292, 125 Tex.Cr. 163—^Blackburn v. 
State, 66 S.W,2d 697, 125 Tex.Cr. 
180—Pritchard v. State, 59 S.W. 
2d 381, 123 Tex.Cr. 515—Boyd v. 
State, 59 S.W.2d 145, 123 Tex.Cr. 
480—Moore v. State, 68 S.W.2d 
128, 123 Tex.Cr. 316—Jones v. 
State. 56 S.W.2d 660, 122 Tex.Cr. 
344—Maxwell v. State, 51 S.W.2d 
334, 121 Tex.Cr. 190—Shelton v. 
State, 49 S.W.2d 1118, 121 Tex.Cr. 
227—Pendergrass v. State, 48 S. 

W. 2d 997, 121 Tex.Cr. 213—Griffith | 

V. State, 46 S.W.2d 1007, 119 Tex. 
Cr. 237—^Newman v. State, 45 S. 

W. 2d 602, 119 Tex.Cr. 299—Card- 
well V. State, 44 S.W.2d 681, 119 
Tex.Cr. 186—Lewis v. State, 44 S. 
W.2d 375, 119 Tex.Cr. 265—Fer¬ 
rell V. State, 38 S.W.2d 796, 118 
Tex.Cr. 259—^Weaver v. State, 38 
S.W.2d 85, 117 Tex.Cr. 335—Innls 

V. State, 34 S.W.2d 268, 116 Tex. 

Cr. 359—Jenkins v. State, 32 S.W. 
2d 848, 116 Tex.Cr. 374—Beau¬ 

champ V. State, 32 S.W.2d 476, 116 
Tex.Cr. 217—Smith v. State, 31 S. 

W. 2d 826, 116 Tex.Cr. 177—Lutt- 
rell V. State, 31 S.W.2d 818, 116 
Tex.Cr. 277—Murray v. State, 29 S. 
W.2d 354, 115 Tex.Cr. -79—Beau¬ 
champ V. State. 27 S.W.2d 177, 115 
Tex.Cr. 11—Borders v. State, 27 S. 
W.2d 173, 115 Tex.Cr. 35—Tucker 

V. State, 24 S.W.2d 433, 114 Tex.Cr. 
92—Singleton v. State, Cr., 20 S. 

W. 2d 782—Tims v. State, Cr., 20 
S.W.2d 770—Graves v. State, Cr„ 
20 S.W.2d 769—SaUnas v. State, 
18 S.W.2d 663, 113 Tex.Cr. 142— 
Braselton v. State, 18 S.W.2d 168, 
112 Tex.Cr. 615—^Machado v. State, 
17 S.W.2d 1060, 112 Tex.Cr. 538— 
MclSTeal v. State, 17 S.W.2d 1050, 


112 Tex.Cr. 533—Brookshire v. 
State, 16 S.W.2d 1082, 112 Tex.Cr. 
352—Bullock V. State, 16 S.W.2d 
1077, 112 Tex.Cr. 313—McPherson 
V. State, 15 S.W.2d 633, 111 Tex. 
Cr. 558—Reed v. State. 15 S.W.2d 
624, 112 Tex.Cr. 149—Johnson v. 
State, 13 S.W.2d 114, 111 Tex.Cr. 
395—Kirk v. State. 13 S.W.2d 106, 
111 Tex.Cr. 388—^Leavers v. State, 
13 S.W.2d 86, 111 Tex.Cr. 325— 
Cleghom v. State, 12 S.W.2d 1033. 
Ill Tex.Cr. 355—Gordon v. State, 
12 S.W.2d 804. Ill Tex.Cr. 337— 
Blanks v. State, 12 S.W.2d 564, 
111 Tex.Cr. 223—Coleman v. State, 
11 S.W.2d 794, 111 Tex.Cr. 154— 
Hawthorne v. State, 10 S.W.2d 
724, 110 Tex.Cr. 646—Hardiway v. 
State, 2 S.W.2d 455. 108 Tex.Cr. 
659—Hunter v. State, 300 S.W. 63, 
108 Tex.Cr. 337—Smyrle v. State. 
298 S.W. 598, 107 Tex.Cr. 663— 
Washington v. State, 296 S.W. 512, 
107 Tex.Cr. 214—Reynolds v. State, 
293 S.W. 178, 106 Tex.Cr. 391. 

Wash.—State v. Knudsen, 280 P. 922, 
154 Wash. 87, certiorari denied 
Blnudsen v. State of Washington, 
50 S.Ct. 351, 281 U.S. 745, 74 L.Ed. 
1157. 

Wis.—Wyss V. State, 213 N.W. 318, 
192 Wis. 619—Wilder v. Miller, 
208 N.W. 865, 190 Wis. 136. 
Wyo.—State v. Kelly, 268 P. 671, 
38 Wyo. 455. 

Admission of accused 
U.S.—^Bruner v. U. S., C.C.A.Okl., 
150 F.2d 865—Poulas v. U. S., C.C. 
A.Wash., 95 P.2d 412—Kaiser v. 
U. S., C.C.A.Minn., 60 F.2d 410, 
certiorari denied 53 S.Ct. 118, 287 
U.S. 654, 77 L.Ed. 565. 

Mich.—People v. Goss, 224 N.W. 364, 
246 Mich. 524. 

Tex.—Gartman v. State, 57 S.W.2d 
137, 123 Tex.Cr. 12—^Martin v. 

State, 54 S.W.2d 812, 122 Tex.Cr. 
174—Bell V. State, 47 S.W.2d 839, 
120 Tex.Cr. 86—^Newmam v. State, 
45 S.W.2d 602, 119 Tex.Cr. 299. 
Odor of alcohol about automobile 
stopped for speediiLg, and seeing can 
in front seat, whereupon driver ad¬ 
mitted contents was alcohol, consti¬ 
tuted probable cause for search 
without warrant.—De Long v. State, 
168 N.E. 22, 201 Ind. 302. 

Fart of still 

Where officers had seen defend¬ 
ants place what appeared to be part 
of still in an automobile, and de¬ 
fendants were apparently making 
away with part of still which was In 
a barn, but officers had no chance 
to obtain warrant, there was suffi¬ 
cient cause for search of automobile 
without warrant.—U, S. v. Sail!, C. 
C.A.N.T., 115 F.2d 292. 
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Prosecution under Federal ldq.uor 
Enforcement Act 

Where accused, who was driving 
from Texas to Oklahoma, a dry 
state, stopped his automobile at his 
volition for his own accommodation, 
and, in conversation with federal 
agent of Alcohol Tax Unit, stated 
that automobile was loaded with 
twelve cases of whisky, agent, hav¬ 
ing observed automobile cross state 
line, had probable cause to search 
automobile.—Bruner v. U. S., C.C.A. 
Okl., 150 F.2d 865. 

88. U.S.—Kroska v. U. S., C.C.A. 
Minn., 51 F.2d 330—Emits v. U. 
S., C.C.A.Tex., 15 F.2d 623—U, S. 
V. Hanley, D.C.N.Y., 50 P.2d 465— 

U. S. V. Blich, D.C.Wyo., 45 P.2d 
627—U. S. V. Vajisio, D.C.N.T., 41 
F.2d 294—U. S. v. Keown, D.O.Ky., 
19 P.Supp. 639—^U. S. V. Alspach, 
D.C.Pa., 12 F.Supp. 293. 

Ind.—Karlen v. State, 174 N.E. 89, 
204 Ind. 146. 

Miss.—^Walters v. State, 143 So. 847, 
164 Miss. 85, followed in Sherman 

V. State. 143 So. 848—Lenoir v. 
State, 132 So. 325, 159 Miss. 697 
—Ford V. City of Jackson, 121 So. 
278, 153 Miss. 616—^King v. State, 
118 So. 413, 151 Miss. 680—Sellers 

V. Lofton, 116 So. 104, 149 Miss. 

849—Chrestman v. State, 114 So. 
748, 148 Miss. 673—Gardner v. 

State, 110 So. 588, 145 Miss. 210. 

Okl.—Dade v. State, 112 P.2d 1102, 
188 Okl. 677. 

Tex.—Owens v. State, 168 S.W.2d 
870, 145 Tex.Cr. 424—Sheppard v. 
State, 132 S.W.2d 861, 137 Tex. 
Cr. 596—^De Jean v. State, 73 S. 

W. 2d 538, 126 Tex.Cr. 575, fol¬ 
lowed in Johnson v. State, 73 S.W. 
2d 539, 126 Tex.Cr. 576—Nowlin 
V. State. 68 S.W.2d 496, 125 Tex.Cr. 
390—Robertson v. State, 67 S.W. 
2d 618, 126 Tex.Cr. 236—Williams 
V. State, 40 S.W.2d 142, 118 Tex. 
Cr. 369. 

Fact that fishing boat appeared to 
be loaded few inches below apparent 
water line and was out of course 
did not show probable cause.—^U. S. 
V. Powers, D.C.N.T., 1 F.Supp, 458. 

Where informant had been before 
court a number of times on charge 
of violating liQuor laws and officers 
did not inquire regarding source of 
informant’s information that accused 
would be transporting intoxicating 
liquor, evidence did not establish 
sufficient probable cause for officers' 
search of accused’s automobile for 
liquor without search warrant.—^Mc¬ 
Gowan v. State, 185 So. 826, 184 
Miss. 96. 

89. Ala.—^Tranum v. Stringer, 113 
So. 541, 216 Ala. 522. 



§ 394 


INTOXICATING LIQUORS 


48 C.J.S. 


search of a vehicle, the search is not unreasonable 
because sufficient time had elapsed between the re¬ 
ceipt by the officer of the information and the search 
of the vehicle to have enabled him to have procured 
a search warrant.® 0 

(4) Statutes Permitting Search without War¬ 
rant 

Where permitted by a valid statute, a search for, 
and seizure of, illicit Intoxicating liquor may be made 
without a search warrant, 

A search for, and seizure of, illicit intoxicating 
liquor, and property used in connection therewith, 
may be made without a search warrant where such 
a search or seizure is permitted by a valid statute.®^ 


Under various statutes officers have been author¬ 
ized, without a search warrant, to enter and search 
certain places for intoxicants or apparatus used in 
their manufacture.®^ Officers are authorized under 
some statutes to inspect and search, without war¬ 
rant, any building and premises in which alcoholic 
beverages are authorized to be manufactured, kept, 
or sold;®® consent to search without a warrant is 
implied from the licensee’s application and accept¬ 
ance of the license to sell or manufacture.®^ Pro¬ 
vision has also been made for the seizure, without 
warrant, under certain circumstances, of intoxicat¬ 
ing liquors and the articles and appurtenances con- 
I nected with their use and manufacture.®^ Such 


90. U.S.—Husty v. U. S., Mich., 51 
S.Ct. 240, 282 U.S. 694, 75 L.Ed. 
629, 74 A.L..R. 1407. 

Tex.—Jenkins v. State, 32 S.‘W.2d 
848, 116 Tex.Cr. 374—Woodson v. 
State, 13 S.W.2d 102, 111 Tex.Cr. 
348. 

91- U-S.—Stork Restaurant Corpo¬ 
ration V. McCampbell, D.C.N.T., 55 
F.2d 687. 

Wis.—State v. Becker, 229 N.W. 857, 
201 Wia 230. 

Validity of search and seizure stat¬ 
utes see supra § 42. 

Inspectors 

Where seizure of personalty of 
libelees on ground that personalty 
was used in violation of law was not 
justified because no intoxicating liq¬ 
uor was found in search under war¬ 
rant obtained by inspectors of state 
liquor control commission, seizure 
could not be justified under a stat¬ 
ute providing for seizure by arrest¬ 
ing ofiicer without warrant, since in¬ 
spectors were not “arresting officers” 
within purview of statute.—Utah 
Liquor Control Commission v. Woor- 
as, 93 P.2d 455, 97 Utah 351. 
Records subject to inspection 

Where policeman, entering store 
of druggists having liquor permit, 
did not ask to see records, but an¬ 
nounced purpose of inspecting store, 
statute making records subject to 
Inspection could not be urged to jus¬ 
tify illegal search and seizure.—^U. 
S. V. Kozan, D.C.N.Y., 37 F.2d 415. 

92- U.S.—Carvalho v. U. S., C.OfcA. 
R.I.. 54 F.2d 232—U. S. v. Rab- 
stein, D.C.K.J., 41 F.2d 227. 

33 C.J. p 679 note 57. 

Seftroh of places licensed to sell non- 
intoxicants 

U.S.—Ludwig V. U. a. C.C.A.Wis., 8 
F 2d 231 

Wis.—State V. Becker. 229 N.W. 857. 
201 Wis. 230—^Pascoe v. State, 218 
N.W. 365, 195 Wis. 348—Nusser v. 
State. 218 N.W. 185, 195 Wis. 375 
—Wyss V. State, 213 N.W. 318, 192 
Wis. 619—Williams v. State, 212 
N.W. 631, 192 Wis. 847—Novak v. 
State, 202 N.W. 836, 186 Wis. 616 


—Pelkowski v. State, 197 N.W. 
935, 183 Wis. 322—Bombinski v. 
State. 197 N.W. 715, 183 Wis. 351 
—Wibmer v. State, 195 N.W. 936. 
182 Wis. 303—Silber v. Bloodgood, 
188 N.W. 84, 177 Wis. 608. 

93. Md.—Miller v. State, 198 A. 710, 
174 Md. 362. 

Tex.—Texas Liquor Control Board v. 
Marine Exchange Social Club, Civ. 
App., 127 S.W.2d 967—Kelley v. 
State, 109 S.W.2d 482, 133 Tex.Cr. 
180. 

Buildings and premises which may 
be searched 

(1) Search and inspection of entire 
building are authorized if entire 
building is In possession of owner, 
but if part of building is in posses¬ 
sion of third person, owner’s consent 
merely estops owner to object to le¬ 
gality of a search as to premises in 
possession of third person, but does 
not prevent third person from ob¬ 
jecting thereto.—^Miller v. State, 198 
A. 710, 174 Md. 362. 

(2) Right of search and seizure is 
limited to premises and property in 
possession and control of owner or 
licensee, and words “buildings and 
premises” refer only to that part of 
building or premises in which al¬ 
coholic beverages are sold, or which 
are in the possession of owner or li¬ 
censee.—^Miller v. State, supra. 
Xuspectiou of brewery or distillery 
U.S.—Hilsinger v. U. S., C.C.A.Ohio, 

2 P.2d 241, certiorari denied 45 S. 
Ct 100, 266 U.S. 622, 69 L.Ed. 473 
—U. S. V. Apple, D.aMont., 1 F.2d 
493—^U. S. V. Westmoreland Brew¬ 
ing Co„ D.C.Pa., 294 F. 735, af¬ 
firmed, C.C.A., Westmoreland 
Brewing Co. v. U. S., 294 F. 740, 
certiorari denied 44 S.Ct. 231, 263 
U.S. 722, 68 Ii.Ed. 525. 

Search of liquor store for evidence 
of lottery was lawful under statute. 
—Wright V. State. 9 A.2d 263, 177 
Md. 230. 

Seizure of stock of liquor by liquor 
board inspector held Invalid 
Tex.—^Anderson v. Houehins, Civ. 
App„ 99 S.W.2d 1029. 
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94. Tex.—Plainos v. State, 100 S.W. 
2d 367, 131 Tex.Cr. 516. 

95, Minn.—State v. Pluth, 195 N. 
W. 789, 157 Minn. 145. 

33 C.J. p 680 note 58. 

Transportation of intoxicating liq¬ 
uors 

Ala.—Tranum v. Stringer, 113 So. 
541, 216 Ala. 522. 

Ill.—^People V. Wetherington, 180 N. 
B. 843, 348 Ill. 310. 

Ky.—single v. Commonwealth, 264 S. 

W. loss. 204 Ky. 518. 

Minn.—State v. Pluth, 195 N.W. 789, 
157 Minn. 146. 

Mont.—State v. District Court of 
Fourth Judicial Dist., in and for 
Ravalli County, 232 P. 201, 72 
Mont. 213. 

N.C.—State v. Jenkins, 143 S.B. 538. 
196 N.C, 747—State v. Godette, 125 
S.B. 24, 188 N.C. 497. 

Okl.—^McAdams v. State, 219 P. 145, 
101 Okl. 267—One Hudson Super- 
Six Auto V. State, 187 P. 806, 77 
Okl. 130. 

Pa.—Commonwealth v. Street, 3 Pa. 
Dist. & Co. 783. 

Tex.—Weeks v. State, 106 S.W.2d 
276, 132 Tex.Cr. 524—Scott v. 

State, 104 S.W.2d 868, 132 Tex.Cr. 
471—^Washington v. State, 296 S. 
W. 612, 107 Tex,Cr. 214—Odenthal 
V. State, 290 S.W. 743, 106 Tex.Cr. 
1—^Mcllveene v. State, 281 S.W. 
873, 104 Tex.Cr. 328. 

Va.—Commercial Credit Co. v. Com¬ 
monwealth, 166 S.B. 689, 166 Va. 
1033, 71 A.L.R. 904. 

33 C.J. p 680 note 68 [a], [dj. 

National Prohibition Act made it 
the duty of officer who discovered 
person in act of transporting intox¬ 
icants Illegally to arrest the per¬ 
son engaged in such act and to seize 
intoxicants and vehicle in which 
they were being transported. 

U.S.—Gambino v. U. S., N.Y., 48 S. 
Ct. 137, 276 U.S. 310, 72 L.Ed. 293, 
52 A.L.R. 1381—Carroll v. U. S., 
Mich., 45 S.Ct. 280, 267 U.S. 132, 
69 L.Ed. 543. 39 A,L.R. 790—Lizaso 
V. U. S., aC.A.Idaho, 65 F.2d 685 
—Commercial Credit Co. v. U. S.. 
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seizures have been authorized where a violation of 
the liquor laws occurs in the presence of an offi¬ 
cer.^ ^ A statute providing for seizure without a 
warrant does not authorize a search without a war¬ 
rant and the right of ofiGicers to inspect a brew¬ 
ery operated under permit does not include the 
right to seize property without a warrant.9 S 

On making a seizure without warrant, the officer 
should proceed as provided by statute,^ 9 and should, 
when so required, take the liquor or property seized 
before the court having jurisdiction in the premis¬ 
es,^ make a complaint^ and a return of the prop¬ 
erty seized,^ procure a warrant^ within a reason¬ 
able time in the regular mode prescribed,5 and 
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seize the property nunc pro tunc, making his return 
that the property was seized on such warrant.^ 

c. Issuance of Search Warrant 

Constitutional and statutory regulations must be 
observed in issuing search warrants for intoxicating 11q< 
uors. 

Constitutional and statutory provisions must be 
complied with in issuing search warrants for in¬ 
toxicating liquors and property used in connection 
therewith.^ In the absence of a statutory require¬ 
ment, complainant need not give a recognizance as 
a condition for the issuance of a warrant^ 

Authority of issuing officer. Search warrants for 
intoxicating liquors and property used in connec- 
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C. C.A.Tex., 63 F.2d 977, followed 
in C, I. T. Corporation v. U. S., 
53 F.2d 979, and reversed on oth¬ 
er grrounds U. S. v. Commercial 
Credit Co., 62 S.Gt. 467, 286 U.S. 
63, 76 Li.Ed. 978—^U. S. v. Bumbola, 

D. C.N.T., 23 P.2d 696—The Ray 
of Block Island, D.C.R.I.. 7 F.2d 
189, reversed on other grounds, C. 
C.A., 11 F.2d 622, affirmed Dodge 
V. U. S.. 47 S.Ct 191, 272 U.S. 530, 
71 Li.Ed. 392—^U. S. v. One Reo 
Motor Truck, D.C.R.I., 6 F.2d 412 
—^Pales V. Paoli. Puerto Rico, 6 
P.2d 280—Peru v. U. S., C.C.A.Neb., | 
4 F.2d 881—^Lafeizia v. U. S., C.C. 
A,R.I., 4 F.2d 817—Daisen v. U. S., 
C.C.A.Mich., 4 F.2d 382—Ash v. U. 
S., aC.A.W.Va.. 299 F. 277—U. S. 
V. Loomis, C.C.A.Wash., 297 F. 359, 
followed in U. S. v. Thomas, 297 
F. 362—Park v. U. S., C.aAN.H., 
294 F. 776. 

Mo.—^Puritan Pharmaceutical Co. v. 
Pennsylvania R. Co., 77 S.W.2d 
508, 230 Mo.App. 848. 

P€u—Commonwealth ex rel. Kohler 
V. Turnkey of Central Police Sta¬ 
tion, 3 Pa.Dist. & Co. 633, 2 Som. 
Leg.J. 206. 

33 C.J. p 672 note 67 [1] (2), p 680 
notes 68-73. 

96. Mont.—State v. De Haven, 260 
P. 615, 77 Mont. 299—State v. Dun¬ 
can, 240 P. 978, 74 Mont. 428— 
State V. Ladue, 237 P. 495, 73 
Mont 636—State v. District Court 
of Ninth Judicial Dist. in and for 
Gallatin County, 233 P. 126, 72 
Mont. 246—State v. District Court 
of Ninth Judicial Dist in and for 
Gallatin County, 231 P. 1107, 72 
Mont 77. 

Okl.—^Young V. State, 7 P.2d 884, 156 
Okl. 90—Taylor v. State, 247 P. 
377, 118 Okl. 262—^Ashbrook v. 

State, 219 P. 347, 92 Okl. 287— 
Pritchett v. State, 143 P.2d 622, 
78 Okl.Cr. 67—Stanley v. State, 
271 P. 432, 41 Okl.Cr. 106—Chil¬ 
dress V. State, 238 P. 218, 31 Okl. 
Cr. 208. 

Or.—State v. Lee, 263 P. 533, 120 Or. 
643. 


Utah.—^Utah Liquor Control Commis¬ 
sion V. Mandeles, 108 P.2d 512, 99 
Utah 507—^Hemenway & Moser Co. 
V. Punk, 106 P.2d 779, 100 Utah 72. 
33 O.J. p 680 note 59. 

Whenever officer is apprised by 
any of his senses, including that of 
smell, that a crime is being com¬ 
mitted, it is being committed in his 
“presence.” 

Mont.—State v. District Court of 
Ninth Judicial Dist. in and for 
Gallatin County, 231 P. 1107, 72 
Mont. 77. 

Utah.—^Utah Liquor Control Commis¬ 
sion V. Mandeles, 108 P.2d 612, 99 
Utah 507. 

Officer need not see all legal de- 
tails of the violation.—^Utah Liquor 
Control Commission v. Mandeles, su¬ 
pra. 

Persons authorized to seize prop- 
eirty 

Under statute authorizing seizure 
of tangible personalty used in vio¬ 
lation of state liquor control act 
without search warrant, seizure 
without warrant may only be made 
by, or under immediate direction and 
control of, an officer who could at 
such time and without a warrant 
lawfully have made an arrest.— 
Utah Liquor 'Control Commission v. 
Wooras, 93 P.2d 466, 97 Utah 351. 

97. N.Y.—State v. One Hudson Ca¬ 
briolet Automobile, 190 N.Y.S. 481, 
116 Misc. 399. 

33 C.J. p 680 note 60. 

98. U.S.—U. S. V. Charles D. Kaier 
Co., C.C.APa,, 61 F.2d 160. 

99. Okl.—^Pritchett v. State, 143 P. 
2d 622, 78 Okl.Cr. 67—Grimes v. 
State, 83 P.2d 410, 65 OkLCr. 99. 

33 C.J. p 680 note 61. 

L Okl.—Grimes v. State, supra. 

Court may order liquor held by 
officers until dnal disposition is made 
by order of court.—Grimes v. State, 
supra. 

2. Okl.—Hess V. State, 202 P. 310, 
84 Okl. 73. 

33 C.J. p 680 note 62. 
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3. Okl.—Grimes v. State, 83 P.2d 
410, 65 OkLCr. 99. 

33 C.J. p 680 note 63. 

4. Me.—^Weston v. Carr, 71 Me. 356. 
33 C.J. p 680 note 64. 

5. Mass.—^Kent v. Willey, 11 Gray 
368. 

33 aJ. p 680 note 65. 

6. Me.—State v. Dunphy, 8 A. 344, 
79 Me. 104. 

7. U.S.—^U. S. V. Musgrave, D.C. 
Neb., 293 F. 203. 

Colo.—^People, to Use of Protective 
Finance Corporation v. Kinnison, 
30 P.2d 249, 94 Colo. 350. 

Va—^Dellastatious v. Boyce, 147 S. 

B. 267, 152 Va 368. 

Application for issuance of warrant 
see supra § 393. 

Showing of probable cause see su¬ 
pra § 393. 

Duty to issue 

On filing of information under 
oath, containing elements of com¬ 
mon nuisance, and on showing of 
probable cause, magistrate must is¬ 
sue search warrant, regardless of 
constitutionality of statute provid¬ 
ing for issuance of search warrant 
in liquor cases.—State v. Flynn, 300 
P. 1024, 137 Or. 3. 

Issuance conditioned on pending 
prosecution 

In the absence of statute, issuance 
of search warrant is not conditioned 
on a pending prosecution.—^U. S. v. 
Snow, D.C.Mass., 9 F.2d 978. 
Issuance of second warrant 

Where warrant becomes void be¬ 
cause not executed within statutory 
time, issue of second warrant is es¬ 
sentially new proceeding which must 
comply with statute; warrant orig¬ 
inally issued could not be regarded 
as new warrant authorizing lawful 
search merely because date was sub¬ 
sequently changed and warrant thus 
reissued.—Sgro v. U. S., N.Y., 53 S. 
Ct. 138, 287 U.S. 206, 77 L.Ed. 260, 
86 A.L.R. 108. 

8. R.I.—State V. Seymour, 126 A. 
I 76S, RJ. 257. 
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tion therewith may be issued only by officers au¬ 
thorized to issue such warrants,^ and a warrant 
issued by an officer without the power so to act 
is a nullity.io 

Unless restrained by statutory regulations,^^ a 
justice of the peace in one district, precinct, or 
township may issue a warrant to be serv’ed in an¬ 
other district, precinct, or township, within the same 

county.i2 

Time for grant or denial of application. The 
issuing officer should issue, or refuse to issue, the 
warrant as soon as practicable after the applica¬ 
tion has been filed.^3 


d, Requisites and Sufficiency of Warrant 

(1) In general 

(2) Description in warrant 

(3) Conformity to affidavit or complaint 

and aider 

(1) In General 

In order that a search warrant for Intoxicating liq¬ 
uors niay be valid, it must comply with constitutional 
and statutory requirements. 

In order that a search warrant for intoxicating 
liquors may be valid, it must comply with constitu¬ 
tional and statutory requirements.^^ It should be 


'9. Iowa.—^Des Moines Drug Co. v. 

Doe, 211 N.W. 694, 202 Iowa 1162. 
•33 C.J. p 678 notes 33, 34. 

Officers lield autliorized to issue 
warraut 

(1) Circuit judge.—State v. Cole¬ 
man, 259 S.W. 431. 302 Mo. 646. 

(2) Clerk of municipal court— 
Hornack v. State of Ohio, 177 N.E. 
244, 39 Ohio App. 203. 

(3) Commission of public safety. 
—McGill V. Varin. 106 So. 44, 213 
Ala. 649. 

(4) Judges of courts of record.— 
Watson V. State, 54 P.2d 1097, 58 
Okl.Cr. 448—Reinhart v. State, 240 
P. 139, 32 Okl.Cr. 109. 

Officers held not authorized to is¬ 
sue warrant 

(1) City clerk.—^Porter v. State, 
100 So. 377. 135 Miss. 789. 

(2) Clerk of circuit court—State 
V. Penley, 275 S.W. 41, 309 Mo. 534. 

<3) District court judge.—Des 
Moines Drug Co. v. Doe, 211 N.W. 
694, 202 Iowa 1162—Latta v. Utter- 
back, 211 N.W. 603, 202 Iowa 1116. 

(4) Mayor of city having police 
justice.—Palmer v. City of Lumber- 
ton, 122 So. 199, 153 Miss. 886. 

(6) Police judge.—Wilkerson v. 
State, 134 P.2d 998, 76 Okl.Cr. 152 
—Grimes v. State. 83 P.2d 410, 65 
Okl.Cr. 99—^Boswell v. State, 254 
P. 116, 36 Okl.Cr. 265—^Hallmark v. 
State. 253 P. 513, 36 Okl.Cr. 236— 
•Whitford V. State, 249 P. 430, 35 
OkLCr. 187—Gardner v. State, 245 
P. 911, 34 OkLCr. 183—Campbell v. 
State, 243 P. 990, 33 Okl.Cr. 310— 
Cook V. State, 242 P. 277. 33 Okl.Cr. 
54—Reinhart v. State, 240 P. 139, 
32 Okl.Cr. 109—Terry v. State. 237 
P. 465, 31 OkLCr. 91. 

Justices of peace 

(1) Justices of the peace have 
been frequently authorized to Is¬ 
sue search warrants. 

Ala.—State ex reL Holcombe v. 

Stone, 166 So. 602, 232 Ala. 16. 

IlL—^People V. Pederson, 248 IlLApp. 
462—^People v. Blenz, 239 IlLApp. 
318, transferred, see 148 NJS. 249, 
317 HL 639. 


Ind.—^Lodyga v. State, 179 N.E. 542, 
203 Ind. 494. 

Miss.-^Reynolds v. State, 101 So. 
485, 136 Miss. 329—Bufkin v. State, 

98 So. 452. 134 Miss. 1. 

Okl.—Reinhart v. State, 240 P. 139. 

32 Okl.Cr. 109. 

33 C.J. p 678 note 33. 

(2) Under some statutes justices 
of peace have issued warrants with 
approval of the county attorney, 
which approval must appear of rec¬ 
ord.—State V. District Court of 
Twentieth Judicial Dist in and for 
Roosevelt County, 244 P. 280, 75 
Mont. 476—State v. Ladue, 237 P. 
495. 73 Mont 535—State v. District 
Court of Seventh Judicial Dist, in 
and for Dawson County, 230 P. 1089. 
71 Mont 670, followed in 230 P. 
1091, 71 Mont 577—State v. Certain 
Intoxicating Liquors, 227 P. 472, 71 
Mont 79. 

(3) However, justice of the peace 
is without authority under statute 
providing for issuance of warrants 
by any court of competent jurisdic¬ 
tion.—State V. Peterson, 194 P, 342, 
27 Wyo. 185, 13 A.L.R. 1284. 

Only judge or magistrate before 
whom the proper affidavit is filed, 
after exercise of his own judgment 
as to credibility of affiant and suffi¬ 
ciency of affidavit, may issue war¬ 
rant. 

Miss.—City of Jackson v. Howard, 

99 So, 497, 135 Miss. 102. 

Wis.—^Kraus v. State, 276 N.W. 303, 
226 Wis. 383. 

Issuance by municipal court clerk 
a ministerial act 

Ohio.—^Hornack v. State of Ohio, 177 
N.E. 244, 39 Ohio App. 203. 

10. Mo.—State v. Penley, 275 S.W. 
41, 309 Mo. 534. 

Okl.—Wilkerson v. State, 184 P.2d 
998, 76 OkLCr. 152. 

33 C.J. p 678 note 35. 

11- Okl.—Harrington v. State, 91 P. 

2d 787, 66 Okl.Cr. 310. 

W.Vsu —State v. Hines, 130 S.B., 669, 

100 W.VfiU 605. 

Jnrisdictiou will not be conoluffive- 
ly presumed, where it does not af¬ 
firmatively appear from complaint, 
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subscribed and sworn to before jus¬ 
tice of peace, or from warrant for 
search and seizure, issued thereon, 
that the justice was acting within 
his district.—^Harrington v. State, 91 
P.2d 787, 66 OkLCr. 310. 

Evidence held sufficient to sustain 
finding that justice was acting with¬ 
in his district when search war¬ 
rant was issued.—Farrow v. State, 
112 P.2d 186, 71 Okl.Cr. 397. 

12. Miss.—^Dawsey v. State, 110 So. 
239, 144 Miss. 452. 

Mo.—State v. Higgins, 12 S.W. 2d 
61, 321 Mo. 570—State v. Suttles, 
App,, 26 S.W.2d 801. 

Tex.—Crouch v. State. 123 S.W.2d 
904, 136 Tex.Cr. 162. 

Where town was on line between 
Lee and Monroe Counties, a part of 
municipality being in each county, 
search warrant addressed to lawful 
officer of Monroe County and re¬ 
turnable before proper district jus¬ 
tice of peace in Monroe County was 
valid, notwithstanding mayor who, 
as ex officio Justice of peace, issued 
warrant was resident of that part 
of town which was in Lee County.— 
Hathaway v. State, 195 So. 323, 188 
Miss. 403. 

13- Mo.—State v. Bass, 285 S.W. 
1024, 221 Mo,App. 741—State v. 
Perkins, 285 S.W- 1021, 220 Mo. 
App. 349. 

Time for making application for 
warrant see supra § 893, 
l^pse of thirteen days after mak¬ 
ing affidavit did not Invalidate war¬ 
rant.—U. S. ▼. Callahan, D.C.Pa., 
17 P.2d 937. 

Agreement to delay issuance 

Warrant, issued seven or eight 
days after filing of application as a 
result of agreement between justice 
and constable, was invalid.—State v. 
Bass. 285 S.W. 1024, 221 Mo.App. 
741—State v. Perkins. 286 S.W. 1021. 
220 Mo.App. 349. 

14- U.S.—Catagrone v. U. S., C.C.A. 
Mo.. 63 P.2d 931—Vinto Products 
Go. V. Goddard, D.C.Minn., 43 P. 
2d 399—Murby v. U. 

L, 293 F- 849. 



48 C.J.S. 


INTOXICATING LIQUORS 


§ 394 


■duly signed by the judicial officer issuing it,i5 and 
should recite that it was founded on the oath re¬ 
quired by the statute,^® and should name complain- 
ant.i" A warrant to seize intoxicating liquors must 
allege that they are intoxicating and intended for 
sale in violation of law.i^ In the absence of a 
statutory requirement, the warrant need not recite 
the date on which the liquor was sold or allege that 
dealing with the liquor was for beverage purpos- 
es.^^ 


The complaint may be made a part of the war¬ 
rant and both may be issued together as one in- 
strument.20 

Caption^ direction^ and command. Where re¬ 
quired by constitutional or statutoiy^ provisions, the 
search warrant must run in the name of the state.^^ 
It must be directed to some officer or officers hav¬ 
ing authority to execute it22 and must contain such 


Alaska.—TJ. S. v. Mclsaacs, 7 Alas¬ 
ka 37. 

Pa.—Commonwealth v. Scanlon, 84 
Pa.Super. 569. 

33 C.J. p 680 note 74. 

Admissibility in criminal prosecu¬ 
tion of evidence obtained under in¬ 
valid search warrant see Criminal 
Law § 657. 

Sufficiency of search warrant gener¬ 
ally see the C.J.S. title Searches 
and Seizures §§ 79-81, also 66 C.J. 
p 1229 note 25 et seq. 

Warrants held valid 

U.S.—Fry v. U. S., C.C.A.Wash.. 9 
F.2d 38, certiorari denied 46 S.Ct. 
347, 270 U.S. 646. 70 L.Ed. 778— 
Talbert v. U. S.. CC.AW.Va., 6 F. 
2d 570. 

Iowa.—Burtch v. Zeuch, 202 N.W. 
542, 200 Iowa 49. 39 A.L.R. 1349— 
Foley V. Utterback, 195 N.W. 721, 
196 Iowa 956. 

Ky,—Phillips v. Commonwealth, 266 
S.W. 893, 206 Ky. 37. 

La.—State v. Leonard, 110 So. 557, 
162 La. 357. 

Mich.—People v. Willis, 219 N.W. 
609, 243 Mich. 164. 

Miss.—Caravella v. State ex rel. 
Halcomb, 186 So. 653, 185 Miss. 1 
—^Kelly v. State, 131 So. 272, 158 
Miss. 808. 

Mo.—State v. Gilden, 289 S.W. 821, 
316 Mo. 252—State v. Hall, 279 S. 
W. 102 , 312 Mo. 426. 

N.J.—State v. Virgilio, 147 A. 330, 
7 N.J.Misc. 721. 

Okl.—Hays v. State, 108 P.2d 186, 
71 Okl.Cr. 62—Thomas v. State, 
79 P.2d 625, 64 Okl.Cr. 265. 

Tex.—Crouch v. State, 123 S.W.2d 
904, 136 Tex.Cr. 162—Battles v. 

• State, 1 S.W.2d 888 , 108 Tex.Cr. 
611. 

W.Va.—State v. Montgomery, II 7 S. 
B. 870, 94 W.Va. 153. 

Warrants held Invalid 

Ind.—Thompson v. State, 154 N.E. 
278, 198 Ind. 496. 

Tor search of dwelling house or resi¬ 
dence 

U.S.—Moore v. U. S., C.C.A.Fla., 57 
P.2d 840—U. S. V. A Certain Dis¬ 
tillery, D.C.La., 24 P.2d 657—Voor- 
hies V. U. S., C.C.A.La., 299 F. 275. 

Tex.—Tate v. State, 31 S.W.2d 453, 
116 Tex.Cr. 340—Cruze v. State, 
25 £,W.2d 875, 114 Tex.Cr. 450, 68 

AL.R. 1186. 
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Va.—Dellastatious v. Boyce, 147 S 
E. 267, 152 Va. 368. 

33 C.J. p 680 note 74 [a]. 

Recital that possession of whiskey 
by accused was in “violation oi 
law” was equivalent to recital that 
possession was “unlawful.”—Gilbert 
V. State, Miss., 21 So.2d 914. 

15. U.S.—Gray v. U. S., C.C.ACal.. 

9 P.2d 337. 

Okl.—Sturns v. State, 287 P. 805, 46 
Okl.Cr. 322. 

33 C.J. p 681 note 75. 

AlELzing title to signature 

Warrant which disclosed on its 
face official character of justice is¬ 
suing it was not void for failure of 
justice to affix title to signature.— 
People V. De Geovanni, 157 N.E. 195, 
326 Ill. 230. 

Erroneous designation of person 
issuing warrant did not invalidate 
it.—U. S. V. Wilson, D.C.N.Y., 9 F. 
Supp. 968. 

Facsimile sisrnature of justice of 
peace, affixed to warrant by justice 
in person with rubber stamp or sten¬ 
cil, was sufficient signing.—Stork v. 
State, 23 S.W.2d 733, 114 Tex.Cr. 
398. 

Stenographer working in office of 
justice of peace could not sign jus¬ 
tice's name to warrant—Thomas v. 
State, 267 P. 278, 40 Okl.Cr. 98. 

Fact that justice issuing warrant 
signed copy thereof after it was 
served and search made was imma¬ 
terial irregularity of which person 
served may not complain.—^Wagner 
V. State, 117 P.2d 162, 72 Okl.Cr, 
393. 

16. Mass.—Commonwealth v. Cer¬ 
tain Intoxicating Liquors, 6 Allen 
599. 

17. Mass.—Guenther v. Day, 6 Gray 
490. 

33 C.J. p 681 note 78. 

18. Me,—State v. Beliveau, 96 A 
779 , 114 Me, 477. 

33 C.J. p 681 note 83. 

19. N.J.—State V. Best. 150 A 44, 
8 N.J.Misc. 27L 

20. Me.—State v. Erskine, 66 Me. 
358. 

21. Okl.—State v. BaylifC, 60 P.2d 

402, 69 Okl,Cr. 381—Woods v. 

State, 287 P. 769, 46 OkLCr. 288. 
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Captions held to conform to statute 
N.J.—State V. Virgilio, 147 A. 330, 

7 N.J.Misc. 721. 

Okl.—Willard v. State, 92 P.2a 600, 
66 OkLCr. 344. 

22 . Colo.—People, to Use of Pro¬ 
tective Finance Corporation, v. 
Kinnison, 30 P.2d 249, 94 Colo. 350 
Ind.—Mowlan v. State, 151 N.E. 416. 
197 Ind. 517—Darnell v. State, 151 
N.E. 4, 197 Ind. 363—McDaniel v. 
State, 150 N.E. 50. 197 Ind. 179. 
N.J.—State V. Cooper, 154 A. 423 
9 N.J.Misc. 342. 

Okl.—Eslick V. State, 105 P.2d 554, 
70 Okl.Cr. 196—Evans v. State, 14 
P.2d 691, 54 OkLCr. 83. 

W.Va.—State v. Moss, 162 S.E. 749, 
108 W.Va. 692. 

Coroner 

Where county had a sheriff and it 
was not shown that sheriff was dis¬ 
qualified, warrant, primarily ad¬ 
dressed to coroner, as such, directing 
a search for, and seizure of, intox¬ 
icating liquor, was illegal, particu¬ 
larly where all acts performed there¬ 
under were performed by coroner 
as coroner, notwithstanding warrant 
was also addressed to any lawful 
officer of the county.—Millwood v. 
State, Miss., 23 So.2d 496. 

Execution by proper officer 

Warrant was not in proper form 
where directed to any sheriff, con¬ 
stable, marshal, or policeman in 
state instead of being directed to an 
officer of county where search was 
to be made, notwithstanding it was 
I actually executed by a proper offi¬ 
cer.—^Denton v. State, 70 P.2d 135, 62 
OkLCr. 8 . 

Failure in warrant to designate 
official character of party to whom 
it was directed was immaterial, 
where such party was the deputy 
sheriff and made return as such to 
the warrant, and, therefore, the per¬ 
son designated by statute to serve 
warrant and the greeting of warrant 
was directed to him.—^People v. 
Schregardus, 197 N.W. 573, 226 Mich. 
279. 

under National Prohibition Act 
U.S.—Steele v. U. S., N.Y.. 45 S.Ct. 
417, 267 U.S. 506, 69 L.Ed. 761— 
U. S. V. Smith, D.C.Fla., 16 P.2d 
788—U. S. V. Kordos, D.CPa., 13 
P.2d 905—U. S. V. Nestori. D.C. 
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commands or directions as are required by statute.^^ 
It should direct the officer to search the premises 
described,-'^ and seize the described liquors if they 
are found there,and should order the officer to 
make due return of the warrant.-6 The warrant 
need not contain a command or direction to arrest 
the person,2 7 unless such a provision in the war¬ 
rant is required by statute.^S 

As required by statute the warrant must contain 
directions as to the time of execution.29 It has 
been held that the warrant need not contain a di¬ 
rection as to whether it may be served in the 
nighttime as well as in the day time,20 unless direc¬ 
tions are required by constitutional or statutory pro¬ 


visions, as where it is required that the warrant 
shall direct a search in the daytime, unless the 
affidavits are positive that the property is on the 
person or in the place to be searched.2i 

Statement of particular grounds or probable 
cause. Where required by statute, the warrant 
must recite the material facts set out in the affidavit 
on which it was based^s the particular grounds 
or probable cause for its issuance ;22 but, in the ab¬ 
sence of such a statutory requirement, such a recital 

is unnecessary.24 

Name of person. Unless required by constitu¬ 
tional or statutory provisions,25 a warrant for the 
search of a place need not name or describe the 


Cal., 10 F.2d 570—^Daeufer-Lleber- 
man Brewing Co. v. U. S., C.C.A. 
Pa., 8 F.2d 1—Boehm v. U. S., C.C. 
A.I11., 6 F.2d 497—Leonard v. U. 
S., C.C.A.Mass., 6 P. 2 d 353—Keehn 

V. U. S., C.C.A.R.I.. 300 F. 493— 
Gandreau v. U. S., C.C.A.R.I., 300 
F. 21—Dovel V. U. S., C.C.A.Ill., 
299 F. 948—U. S. v. Montalbano, D- 
C.T€x., 298 F. 667—U. S. v. Amer¬ 
ican Brewing Co., D.C.Pa., 296 F. 
772—U. S, V. Edwards. D.C.Mich., 
296 F. 512—U. S. v. Musgrave, D. 

C. Neb., 293 F. 203—U. S. v. Syrek, 

D. C.Mass., 290 F. 820. 

23. N.J.—State V. Morley, 139 A. 
392, 5 N.J.Misc. 987. 

33 C.J. p 680 note 74 [b]. 

SispositioiL of property seized 

( 1 ) Command to bring seized prop¬ 
erty before oflacer issuing warrant 
does not vitiate warrant, although 
the statute directs officer making 
search to hold property until it is 
disposed of by law.—Hendricks v. 
State, 109 So. 263, 144 Miss. 87. 

( 2 ) Failure of officer issuing war¬ 
rant to Include direction to bring 
seized property to him for disposi¬ 
tion according to law does not inval¬ 
idate search.—Commonwealth v. 
Schwartz, 82 Pa.Super. 369. 

(3) Absence of a literal direction 
to seize and bring before the prop¬ 
er official the property described is 
a mere irregularity in form only and 
not a jurisdictional defect—^U. S. v. 
Murray, D.C.Cal., 17 F.2d 276—U. S. 
V. Edwards, D.C.Mich., 296 F. 512. 

24. Me.—^State v. Connolly, 52 A. 
908, 96 Me. 405. 

25. N.D.—State v. Markuson, 73 H. 

W, 82, 7 N.D. 155. 

Omission of direction as affecting 
judgment of forfeiture 
Where information sufficiently al¬ 
leged grounds for forfeiture and con¬ 
fiscation of an automobile used in 
unlawful transportation of intoxi¬ 
cating liauors and in maintaining a 
common nuisance therein, judgment 
of forfeiture was not invalid by rea¬ 
son of omission in warrant of ex¬ 


press direction for seizure of the 
car.—State v. Carr, 218 P. 1007, 114 
Kan. 442. 

Command to seize articles other 
than those named in statute did not 
invalidate warrant,—State v. Eldred, 
56 P. 153, 8 Kan.App. 625. 

26. U.S.—U. S. V. Syrek, D.C.Mass., 
290 P. 820. 

Mass.—Commonwealth v. Certain In¬ 
toxicating Liquors, 97 Mass. 62. 

27. Mo.—State v. Struce, 1 S.W’.2d 
841, 

28. Me.—State v. Leach, 38 Me. 432. 
33 C.J. p 681 note 81. 

29. N.J.—State V. Morley, 139 A. 
392, 5 N.J.Misc. 987. 

Time for execution see infra sub¬ 
division e (1) of this section. 
Warrant held sufficient 
U.S.—Fry v. XJ. S., CC.AWash., 9 
F.2d 38, certiorari denied 46 S.Ct. 
347, 270 U.S. 646, 70 L.Bd. 778. 

30. Tex,—Siragusa v. State, 54 S. 
W,2d 107, 122 Tex.Cr. 263. 

31. tJ.S.—Fry v. V. S., C.C.A.Wash., 
9 F.2d 38, certiorari denied 46 S.Ct. 
347, 270 U.S. 646, 70 L.Bd. 778— 
Gandreau v. U. S., C.C.A.R.I., 300 
F, 21—U. S. V. Edwards, D.C.Mich., 
296 F. 512. 

D.C.—^Jacobs V. U, S„ 24 F.2d 890, 
68 App.D.C. 62—^Maynard v. U. S., 
23 F.2d 141, 57 App.D.C. 314. 

N.J.—State V. Morley, 139 A. 392, 6 
N.J.Misc. 987. 

Okl.—Denton v. State, 70 P.2d 136, 
62 Okl.Cr, 8. 

33 C.J, p 683 note 10 [a]. 

Where search was made in day¬ 
time, omission of directions was im¬ 
material.—U. S. V. Brunett, D.C.Mo., 
53 F.2d 219—Johnson v. U. S., C.C. 
A.Mich., 46 F.2d 7. 

32. Mich.—^People v. Buies, 207 N. 
W. 818, 234 Mich. 335—People v. 
Moten, 206 N.W. 606, 233 Mich. 
169. 

33. Me.—State v. Whalen, 27 A. 348, 
85 Me. 469. 

33 C.J. p 681 note 88. 
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Recitals held sufficient 

U. S.—Schroder v. U. S., C.C.A.Ga., 
53 F.2d 6 . 

Me.—State v. Davis, 76 A. 709, 106 
Me. 399. 

Mich.—People v. Brown, 214 N.W. 
935, 240 Mich. 59. 

Mo.—State v. Higgins, 12 S.W.2d 61, 
321 Mo. 570. 

N.J.—State V. Cooper, 164 A. 423, 9 
N.J.Misc. 342. 

Tex.—Wyble v. State, 147 S.W. 2 d 
243, 140 Tex.Cr. 123. 

Recitals held insufficient 

N.J.—State V. Medinkowitz, 139 A. 

401, 5 N.J.Misc. 844. 

Tex.—McLennan v. State, 3 S.W.2d 

447, 109 Tex.Cr. 83. 

34. U.S.—^Hawker v. Queck, C.C.A. 
Pa., 1 P.2d 77, certiorari denied, 
1924, 45 S.Ct. 99, 266 U.S. 621, 69 L. 
Ed. 472. 

33 C.J. p 681 note 89. 

35- N.J.—State V. Medinkowitz, 139 
A. 401, 5 N.J.Misc. 844. 

Ohio.—City of Columbus v. Buehler, 
23 Ohio N.P.,N.S., 589. 

Tenn.—Everett v. State, 184 S.W.2d 
43, 182 Tenn. 22. 

Tex.—^Williams v. State, 47 S.W.2d 
298, 120 Tex.Cr. 285—^Anderson v. 
State, 25 S.W.2d 839, 114 Tex.Cr. 

448. 

33 C.J. p 681 note 84. 

Person need not be described with 
same particularity as is required in 
warrants solely for apprehension of 
persons.—Watson v. State, 189 N.W. 
620, 109 Neh. 43. 

Warrant which stated only sur¬ 
name of occupant and which did not 
aver that given name of occupant 
was unknown was invalid,—^Brown 

V. State, 124 S.W.2d 124, 136 Tex. 
Cr. 61. 

Persons unknown 

( 1 ) Warrant describing premises 
to be searched as a private dwelling 
located at a certain address in Abi¬ 
lene, Taylor County, Tex., and being 
the premises of, and occupied by, 
persons whose names and descrip¬ 
tions were unknown, was sufficient. 
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owner or occupant of the premises to be searched,36 
provided a search or seizure of the person is not 
also to be made under the warrant.^" A mistake 
in naming the person in possession, although he 
is the owner, does not invalidate the warrant.SS 
Where a warrant authorizes the search of described 
premises, in which different persons occupy differ¬ 
ent parts thereof and it fails to name accused or 
occupant or to designate a certain part of the prem¬ 
ises, it is defective, as it describes more than one 

place.33 

A warrant describing the place as the premises 
of a named person, without other description, has 
been held invalid.'^® 

Seal. Unless required by statute,^! the warrant 
need not be under seal.'^^ 

(2) Description in Warrant 

(a) In general 

(b) Place or vehicle to be searched 


(a) In General 

A search warrant for Intoxicating liquors must con¬ 
tain descriptions, such as a description of the prop¬ 
erty to be seized, required by constitutional or statu¬ 
tory provisions. 

A search warrant for intoxicating liquors must 
contain such descriptions as are required by con¬ 
stitutional or statutory provisions.'^3 Surplusage in 
the description may be disregarded.*^^ 

Property to be seised. In compliance with con¬ 
stitutional and statutory requirements the warrant 
should specifically describe the property to be 
seized.45 The warrant should describe, with as 
much certainty and particularity as is practicable, 
the liquors for which the officer is to search and 
which he is to seize on discovery, both wdth re¬ 
spect to the kind of liquors^® and with Te¬ 


as against contention that warrant 
did not authorize search because it 
did not name or describe accused as 
owner or occupant of the premises. 
—Tippitt v. State, 166 S.W.2d 138, 
145 Tex.Cr. 127. 

(2) Warrant to search premises 
directed against fictitious or unnam¬ 
ed owner thereof, was not invalid 
because affiant and commissioner is¬ 
suing warrant knew names of per¬ 
sons living on suspected premises, 
since such knowledge was not equiv¬ 
alent of knowing who was in charge 
of premises or was responsible for 
their unlawful use.—^McGill v. Varin, 
106 So. 44, 213 Ala. 649. 

38. U.S.—U. S. V. Lashomb, D.C.N. 
T., 59 P.2d 809—U. S. v. Leach, D. 
C.Del., 24 F.2d 965—In re Holly¬ 
wood -Cabaret, C.C.A.N.T., 5 F.2d 
651—Gandreau v. U. S., C.C.A.H.I., 
300 F. 21—^U. S. V. Camarota, D.C. 
Cal., 278 F. 388. 

Iowa.—^Krueger v. Municipal Court 
of Sioux City, 275 N.W. 122, 223 
Iowa 1363. 

Mo.—State v. Catalino, 295 S.W. 568, 
316 Mo. 1152—State v. Graham, 
247 S.W. 194, 295 Mo. 695—State 
V. Goetz, App., 255 S.W. 345. 
Mont.—State v. Rice, 235 P, 716, 73 
Mont. 272. 

Ohio.—City of Cincinnati v. Bush, 
24 Ohio N.P.,N.S., 81. 

R-L—State v. Germain, 132 A. 784, 
47 R.I. 269. 

Wash.—State v. Ditmar, 2.32 P. 321, 
132 Wash. 601. 

W.Va.—State v. McKeen, 130 S.E. 
806, 100 W.Va. 476. 

Better practice is to state name 
of person occupying premises where 
name is known, but, if unknown, 
name of John Doe may be used.— 
Quick V. State. 129 P.2d 607, 75 Okl. 


Cr. 182—Quick v. State, 129 P.2d 604, 
75 Okl.Cr. 176—^Vincent v. State, 
129 P.2d 196, 75 Okl.Cr. 116—Den¬ 
mark V. State, 113 P.2d 608, 71 Okl. 
Cr. 424. 

John Doe search warrant, describ¬ 
ing premises to be searched, is valid. 
—State V. Jankowski, 134 S.E. 919, 
102 W.Va. 234. 

Warrant was not invalid because 
name was erased, and another in¬ 
serted, after warrant was given to 
officers.—Van Brocklin v. State, 222 
N.W. 824, 198 Wis. 21. 

137. Iowa.—Krueger v. Municipal 
Court of Sioux City, 275 N.W. 122, 
223 Iowa 1363. 

Ohio.—^Kovacs v. State, 24 Ohio N. 
P.,N.S., 1. 

Search of person see supra § 392. 

38. Ind.—Snedegar v. -State, 150 N. 

E. 367, 198 Ind. 182. 

39. Okl.—^Allgood V. State, 118 P.2d 
662, 73 Okl.Cr. 146—State v. Linth- 
icum, 94 P.2d 857, 67 Okl.Cr. 435— 
Linthicum v. State, 92 P.2d 381, 
66 Okl.Cr. 327—Mason v. State, 73 
P.2d '468, 63 Okl.Cr. 153. 

33 C.J. p 682 note 96 [c]. 

Rule held inapplicable 
U.S.—U. S. V. White, D.C.Neb., 29 F. 
2d 294. 

40. U.S.—Bucari v. Fill, D.C.Pa., 31 

F. Supp, 433. 

Okl.—Wofford v. State, 266 P. 494, 40 
Okl.Cr. 18. 

41. Iowa.—Santo v. State, 2 Iowa 
165, 63 Am.D, 487, 

42. Ind.—McDaniel v. State, 150 N. 
E. 50, 197 Ind. 179. 

43. U.S.—^U. S. V. American Brew¬ 
ing Co., D.C.Pa., 296 F. 772. 

Miss.—Miller v. State, 93 So. 2, 129 
Miss. 774. 


Tex.—Chapin v. State, 296 S.W. 1095, 
I 107 Tex.Cr. 477. 

44. Miss.—Simmons v. State, 176 
So. 726, 179 Miss. 713—Forshee v. 
State, 120 So. 462, 152 Miss. 566. 

45. U.S.—U. S. V. Smith, D.C.R.I., 
23 F.2d 929—U. S. v. 63,250 Gal¬ 
lons of Beer, D.C.Mass.. 13 F.2d 
242. 

33 C.J. p 681 note 90. 

Description held sufficient 
U.S.—Rose V. U. S., CC.ANeb., 45 
P.2d 459—Vinto Products Co. v. 
Goddard, D.C.Minn., 43 F.2d 399. 
Description held insufficient 
U.S.—U. S. V. Quantity of Extracts, 
Bottles, Etc., D.C.Fla., 54 F.2d 643 
—U. S. V. Smith, D.C.R,L, 23 P.2d 
929. 

Implements or vessels to be seized 
with intoxicating liquors need not be 
more definitely described than as 
vessels or implements containing in¬ 
toxicating liquor or with which it is 
made.—^People v. Zalapi, 152 N.E. 
500, 321 IlL 484. 

48. O-eneral description Is usually 
sufficient. 

Ill.—People V. Zalapi, 152 N.B. 500, 
321 Ill. 484. 

Pa—Commonwealth v. Schwartz, >82 
Pa.Super. 369. 

Tenn.—Hampton v. State, 252 S.W. 

1007, 148 Tenn. 155. 

33 C.J. p 681 note 92 [a]. 

Statute does not require literal 
identity of actual liquor in stock at 
time of discovery of facts.—^TJ. S. v. 
Fitzmaurice, C.C.AConn., 45 F. 2 d 
133. 

Description held sufficient 

U.S.—Steele v. U. S., N.Y., 45 S.Ct. 
414, 267 U.S. 498, 69 L.Ed. 757— 
Johnson v, U, S., C.C.AMich., 46 
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spect to the quantity of liquors,^^ The degree 
of particularity of description in search warrants 
for contraband liquors is not, however, the same 
as that required for other propert}’.^* It is not re¬ 
quired that the quality or character of the liquor be 
described in the precise language or by all the terms 
employed by the statute in describing it, but it is 
only necessary to describe it so as to show that it 
is intoxicating liquor of the quality or character 
embraced by the statute.49 
Allegations relating to the ownership and cus¬ 
tody of liquor make no part of its description, and 
it is not, therefore, essential to the justification of 
the officer serving the warrant that the liquors 
seized should be in fact owned or kept by the per¬ 
son named.^® 

(b) Place or Vehicle to Be Searched 

A search warrant for intoxicating liquors must de¬ 


scribe the place or vehicle to be searched with such 
reasonable certainty that the officer has no doubt or 
discretion as to the place or vehicle to be searched. 

Constitutional and statutory provisions require 
a description of the place to be searched to be in¬ 
serted in a search \varrant for intoxicating liq¬ 
uors.®^ A warrant which, in describing the prem¬ 
ises, sufficiently complies with constitutional re¬ 
quirements is not invalidated because the statute in 
fixing the description necessary may be contrary to 
the constitution.®- 

The warrant must contain a description so spe¬ 
cific and accurate as to avoid any unnecessary or 
unauthorized invasion of the right of privacy; to 
this end it should identify the property in such a 
manner as to leave the officer no doubt and no dis¬ 
cretion as to the premises to be searched.^3 it 
must describe the premises so that the officer to 


!P.2d 7—U. S. V. Kaplan, D.C.Mass., 
16 P.2d S02— U. S. V. Edwards, D. 
C.Mich., 296 P. 512. 

Ky.—Yopp V. Commonweal til, 261 S. 

W. 251, 202 Ky. 716. 

Mo.—State v. Cook, 18 ■S.W.2d 58, 322 
Mo. 1203. 

KJ.—State V. Best, 150 A. 44, 8 N. 
J.Misc. 271—State v. Medinkowitz, 
139 A- 401, 5 K.J.Misc. 844. 

Pa.—Commonwealth v. Connolly, 138 
A. 682, 290 Pa. 181. 

Tenn,—Armstrong: v. State, 263 S.W. 

672, 150 Tenn. 416. 

Tex.—Garza v. State, 48 S.W.2d 625, 
120 Tex.Cr. 147. 

33 C.J. p 681 note 92 tc]. 

Sescriptioa held insufficient 
Tenn.—^Hampton v. State, 252 S.'W. 

1007, 148 Tenn. 155. 

33 C.J. p 681 note 92 [d]. 

47. R.I-—In re Horgran, 18 A, 279, 
16 R.I. 542. 

33 C.J. p 681 note 93. 

48. U.S.—^Elrod v. Moss, C.C.A,S.C., 
278 F. 123. 

33 C.J. p 682 note 94. 

49- Ky.—^Yopp v. Commonwealth, 
261 S.W. 251, 202 Ky. 716. 

50. Conn.—Gray v. Davis, 27 Conn. 
447. 

61- Ky.—Wilkerson v. Common¬ 
wealth, 255 •S.W. 76, 200 Ky. 399. 
Mont.—State v. District Court of 
Seventh Judicial Dist in and for 
Dawson County, 230 P. 1089, 71 
Mont 570. 

Okl.—Miller v. State, 279 P. 986, 44 
Okl.Cr. 147. 

•SS C.J. p 682 note 96. 

Garage in rear of building where¬ 
in liquor was sold may properly be 
included in warrant authorizing 
search of premises.—^Levee v. TJ. S., 
C.C.A.M(1, 29 F.2d 187. 

52; Mont—State v. District Court 
of Seventh Judicial Dist in and 


for Dawson County, 230 P. 1089, 
71 Mont 570, followed in 230 P. 
1091, 71 Mont 577. 

53. U.S.—U. S. V. Falcone, C.C.A.N. 

T., 109 P.2d 579, affirmed 61 S.Ct 
204, 311 U.S. 205, 85 D.Ed. 128. 
Okl.—Tipton v. State, 134 P.2d 154, 
76 Okl.Cr. 77—Weisband v. State, 
100 P.2d 297. 69 Okl.Cr. 79—State 
V. Bybee, 90 P.2d 1077, 66 Okl.Cr. 
234—Powell V. State, 84 P.2d 442. 
65 Okl.Cr. 221—Stouse v. State, 70 
P.2d 145, 62 OkLCr. 46—Adcox v. 
State, 13 P,2d 593, 54 Okl.Cr. 23— 
Hughes V. State. 293 P. 1108, 49 
OkLCr. 236—Preston v. State, 276 
P. 784, 42 OkLCr. 372—Smith v. 
State, 269 P. 376, 40 OkLCr. 366— 
Cook V, State, 267 P. 1045, 40 Okl. 
Cr. 219—Wofford v. State, 266 P. 
494, 40 OkLCr. 18—Shanafelt v. 
State, 261 P. 380, 38 OkLCr. 345. 

33 C.J. p 682 note 96. 

Places or vehicles which may be 
searched under warrant see infra 
subdivision e ( 2 ) of this section. 
Description held sufficient 

(1) Search warrant describing all 
grounds, outbuildings, and hotel, in¬ 
cluding part of hotel occupied by ac¬ 
cused as his residence, sufficiently 
described place to be searched.— 
Maitlen v. State, 38 P.2d 964, 56 Okl. 
Cr. 301. 

( 2 ) Warrant commanding sheriff 
of Jenkins County to search resi¬ 
dence and place of business of de¬ 
fendant “located at 1635th district’^ 
in Jenkins County for whisky was 
properly admitted as against conten¬ 
tion that warrant did not sufficiently 
describe premises to be searched.— 
Burke v. State, 191 S.E. 871. 55 Ga. 
App. 847. 

(3) Warrant describing premises 
as those occupied by accused as res¬ 
idence, and as “one frame house, 
barns, smokehouse, and other out¬ 
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buildings, about one mile above the 
city of Dalna, on the waters of the 
Kentucky river, known as the Harve 
Ison place," warranted search of 
garden on premises within fifteen 
feet of house.—Ingram v. Common¬ 
wealth, 254 S.W. 894, 200 Ky. 284. 

(4) Warrant, describing place 
searched for intoxicating liquor as 
“Jo Jo Service Station" in certain 
city “about eight or 10 blocks from 
Main street on Highway 51," was 
sufficient, where evidence showed 
that officer making search and pro¬ 
prietor knew that latter’s establish¬ 
ment was known as “Joe-Joe Serv¬ 
ice Station."—Cangelosi v. State, 159 
So. 846, 172 Miss. 252. 

(5) Warrant to search for intoxi¬ 

cating liquors on premises in speci¬ 
fied precinct of named county, “more 
particularly described as . . . 

a certain 3 room house on NW cor¬ 
ner of a % of an acre of land de¬ 
scribed in deed from" named man 
and wife to named woman, recorded 
on certain page in specified volume- 
of deed records of such county, part 
of specified survey in named town,, 
“an old box house east of and across 
the street from the Casbeer house 
. . . now occupied by" defend¬ 

ant “as his home," sufficiently de¬ 
scribed premises.—Cothran v. State, 
159 S.W.2d 875, 143 Tex.Cr. 568. 

( 6 ) Other cases. 

U.-S.—Steele v. U. S., N.T., 45 S.Ct. 
414, 267 U.S. 498, 69 D.Ed. 757— 
Johnson v. U. S., C.C.A.Mich., 46 
F.2d 7—U. S. V. Fitzmaurice, C.C. 
A.Conn., 45 F.2d 133—^Hogrefe v. 

U. S., C.C.A.Wash., 30 F.2d 640— 
Gerahty v. U. S., C.C.A.Md., 29 F. 
2d 8 , certiorari denied 49 S.Ct. 342, 
279 U.S. 846, 73 L.Ed. 990—U. S. 

V, Callahan, D.C.Pa., 17 F.2d 937— 
Fry V. U. S., C.C.A.Wash,, 9 F.2d 
38, certiorari denied 46 S.Ct 347, 
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whom it is directed can ascertain the place from the 
warrant without resorting fo evidence outside the 
description contained in the warrant but it has 
been held unnecessary to describe the premises to 


be searched with that degree of particularity and 
nicety that is required for common-law search war- 
rants.55 The description is sufficient if it enables 
the officer with reasonable effort to ascertain and 


270 U.S. 646, 70 L.Ed. 778—U. S. v. 
Yablonsky, D.C.N.Y., 8 F.2d SIS. 
Ind.—Klares v. State, 167 N.E. 135, 
201 Ind. 219—Abel v. State, 163 
X.E. 91, 200 Ind. 283—Thompson v. 
State, 147 N.E. 778, 196 Ind. 229. 
Ky.—Rose v. Commonwealth, 271 S. 
W. 54S, 208 Ky. 47-8—Blackburn v. 
Commonwealth, 261 S.W. 277, 202 
Ky. 751—Yopp v. Commonwealth, 
261 S.W. 251, 202 Ky. 716. 

Mich.—People v. Wittier, 226 N.W. 

685, 247 Mich. 656. 

Miss.—Seaney v. State, 194 So. 913, 
188 Miss. 367—Smith v. State, 192 
So. 436, 187 Miss. 96—Mooney v. 
State, 135 So. 200, 160 Miss. 701— 
Sykes v. State, 128 So. 753. 157 
Miss. 600—Borders v. State, 104 
So. 145, 138 Miss. 788. 

Mo.—State v. Bauer, 12 S.W.2d 57, 
321 Mo. 603—State v. Stough, 2 S. 
W.2d 767, 318 Mo. 1198—State v. 
Hollingshad. App., 35 •S.W.2d 57— 
State V. Dunlavy, App., 22 S,W.2d 

835. 

N.J.—State V. Best, 150 A. 44, 8 N. 
J.Misc. 271. 

Okl.—Pitzer v. State, 103 P.2d 109, 
69 Okl.Cr. 363. 

Tex.—Wyble v. State, 147 S.W.2d 243, 
140 Tex.Cr. 123—Burns v. State, 
60 S.W.2d 793, 124 Tex.Cr. 131— 
McCarty v. State, 57 S.W.2d 114, 
123 Tex.Cr. 34—Dikes v. State, 48 
S.W.2d 259, 127 Tex.Cr. 127— 

Branch v. State, 33 S.W.2d 1069, 
116 Tex.Cr. 205—Stork v. State, 23 
S.W.2d 733, 114 Tex.Cr. 398—Odell 
V. State, 290 S.W. 164, 105 Tex.Cr. 
646. 

Wash.—State v. Van Valkenburg, 4 
P.2d 832, 165 Wash. 195. 

33 C.J. p 682 note 96 [a]. 

Description held insnflficieiit 

(1) Warrant issued for search of 
the ‘‘premises’* without other de¬ 
scription and without any words of 
limitation as to occupancy or use, 
or otherwise, Is too broad and indef¬ 
inite.—Rignall V. State, 98 So, 444, 
134 Miss. 169. 

( 2 ) Description of premises in 

search warrant as “Lot-, Block 

5 of the Robinson Addition to the 
City of Elk City, Beckham County, 
State of Oklahoma,” was too indef¬ 
inite to authorize search.—Woods v. 
State, 300 P. 322, 51 OkLCr. 135. 

(3) Description in search warrant 
authorizing search of accused’s 
premises “on the gravel road west of 
Okemah” was insufficient.—Caldwell 
V. State, 5 P.2d 182, 52 Okl.Cr. 286. 

(4) Warrant describing premises 
as accused’s residence on certain 
tract within county was insufficient, 


where residence was not on tract 
described.—Siate v. Stogsdill, Mo. 
App., 297 S.V^. 977. 

(5) Other cases. 

U-S.—U. S. V. 2,615 Barrels, More 
or Less, of Beer, D.C.Pa., 1 fP.2d 
500—Bucari v. Fill, D.C.Pa., 31 F. 
Supp. 433. 

Ky.—^Wilson v. Commonwealth, 277 
S.W. 1019, 211 Ky. 709. 

Mo.—State v. Lock, 259 S.W. 116, 302 
Mo. -400—State v. Pierce, App., 269 
S.W. 406. 

N.J.—State V. Medinkowitz, 139 A. 

- 401, 5 N.J.Misc. 844. 

Okl.—Shipman v. State, 5 P.2d 397, 
52 Okl.Cr. 373—Harris v. State, 3 
P.2d 241, 52 OkLCr. 123—Hughes v. 
State, 293 P. 1108, 49 Okl.Cr. 236 
—Linderman v. State, 277 P. 602, 
43 OkLCr. 166—Cook v. State, 267 
P. 1045, 40 OkLCr. 219. 

Tex.—Gleghorn v. State, Cr., 182 S. 
W.2d 920, first case—Gleghorn v. 
State, Cr., 182 S.W.2d 920. second 
case—Jones v. State, Cr., 182 S.W. 
2d 919—Monroe v. State, 57 S.W. 
2d 856, 123 Tex.Cr. 84. 

33 C.J. p 682 note 96 [b]. 

Omissiou of name of city, coimty, or 
state 

(1) Warrant to search building 
facing on certain street in certain 
county and state, which failed to 
name town, was insufficient.—Cham¬ 
pion V. State, 298 P. 303, 50 OkLCr. 
392. 

(2) Warrant which described 
place to be searched as “Dwelling 
house, No. 1166 Webster Avenue,” 
was not fatally defective because not 
adding that dwelling was in Utica, 
N. Y.—U. S. V. Falcone, C.C.A.N.Y., 
109 P.2d 579, affirmed 61 S.Ct. 204, 
311 U.S. 205, 85 L.Ed. 128. 

(3) Warrant giving name and 
street number of accused, but omit¬ 
ting in its body name of city, county, 
or state, was sufficient, where such 
omissions were covered by heading. 
—Armstrong v. State, 265 S.W. 672, 
150 Tenn. 416. 

Search of several different places 

(1) It Is no objection to warrant 
that it directs search of several dif¬ 
ferent places, if all are sufficiently 
described,—Gray v. Davis, 27 Conn. 
447. 

(2) There is, however, authority 
to the contrary,—State v. Duane, 62 
A. 80, 100 Me. 447. 

Description as residence of named 
person in small village or town is 
sufficient without designating lot or 
block, but description of store as the 
business of accused is not sufficient. 

MS 


—State V. Huckabe, Mo..4pp., 269 S. 
W. 601. 

Drroneously naming one of three 
streets forming triangular lot on 
which searched building stood was 
cured in one of liquor search war¬ 
rants and indictment by giving 
street number on street correctly 
named-—^Hefferman v. U. S., C.C.A. 
Pa., 50 P.2d 354. 

Pact that warrant contained de¬ 
scription of vacant lot not under 
actual lease to accused, who was 
charged with unlawful possession of 
Intoxicating liquor, did not make it 
a “blanket search warrant” and ren¬ 
der it void, where it was undisputed 
that there were no other buildings or 
improvements on any of the property 
described than buildings leased by 
accused.—Staley v. State, 121 P.2d 
324, 73 OkLCr. 355. 

Two dwellings on same street having 
same number 

Warrant giving address of dwell¬ 
ing to be searched was not invalid 
because of fact that there were two 
dwellings on same street having 
same number, where warrant further 
described premises as being occupied 
by accused.—Crumpton v. State, Tex. 
Cr., 178 S.W.2d 273. 

Two street numbers 

Where accused was in exclusive 
possession of premises bearing two 

street numbers, 114, 116 O-street, 

but accessible only through No. 116, 
search warrant describing and au¬ 
thorizing search of premises at No. 
116 sufficiently described entire 
premises.—Donnelly v. State, 144 N. 
E. 472, 195 Ind. 411. 

Warrant naming the hotel and 
room to be searched for intoxicating 
liquor was sufficient although name 
of hotel was misspelled, and its lo¬ 
cation was not specified, it being the 
only hotel of that name in the coun¬ 
ty.—^Moore v. Commonwealth, 268 S. 
W. 563, 206 Ky 779. 

Warrants should not be drawn in 
general terms authorizing search of 
many buildings or vehicles.—Com¬ 
monwealth V. Hunsinger, 89 Pa.Su¬ 
per. 238, affirmed 138 A. 683, 290 Pa. 
185. 

54. Okl.—Tipton v. State, 134 P. 2 d 

154, 76 OkLCr. 77—^Watson v. 

State, 117 P.2d 808, 73 Okl.Cr. 58— 

Weisband v. State, 100 P.2d 297, 

69 Okl.Cr. 79—Adcox v. State. 13 

P.2d 593, 54 Okl.Cr. 23—Cook v. 

State, 267 P. 1046. 40 Okl.Cr. 219. 

55. OkL—^Milwaukee Beer Co, v. 

State, 165 P. 200, 55 Okl. 181- 
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identify the place intended all that is required 
is reasonable certainty of identification.Where 
the name of the street given and the correct name 
of the street upon which the premises are situated 
are idem sonans, there being no street of the name 
described, a description with the proper number is 
sufficient's To justify the search of barns, stables, 
or other outbuildings of the house, they must be 
mentioned in the warrant; but this may be done 
by describing the premises as a certain “dwelling 
house and its appurtenances/*^ 9 

The absence of initial juiisdiction by reason of 
the failure of a search warrant to designate the 
premises on which contraband and outlawed liquors 
were found and seized is cured by the actual sei¬ 
zure and presence of such liquors before the court.^O 

Description of vehicle. A description that rea¬ 
sonably identifies the vehicle to be searched is suf- 
ficient.®! 


(3) Conformity to Affidavit or Complaint 
and Aider 

A material variance between the complaint or af¬ 
fidavit and the search warrant renders the warrant 
void. 

The search warrant must conform to the com¬ 
plaint or affidavit, and a material variance be¬ 
tween the two, as in the description of the prem¬ 
ises to be searched,®^ renders the warrant void.^^ 
Differences which arise out of merely superfluous 
or unimportant statements or details do not invali¬ 
date the warrant.®5 Jn the case of rural homes a 
warrant is not void because it does not technically 
follow the description in the affidavit.®® 

Aider. The affidavit is not a part of the war¬ 
rant,®'!' and a description contained in the affidavit 
or complaint cannot be made to aid a description in 
the warrant.®® 

e. Execution of Warrant 

(1) In general 

(2) Manner of execution 


5S. U.S.—Steele v. U. S., N.Y., 45 
S.Ct. 414, 267 U.S. 498, 69 L.Ed. 
757—Hefferman v. U. S., C.C.A.Pa., 
50 P.2d 554. 

Mo.—State v. Hammer, 292 S.W. 60, 
316 Mo. 977. 

Ohio.—City of Cincinnati v. Bush, 
24 Ohio N.P.,N.S., 81. 

Tex.—Aguirre v. State, 7 S.'W.2d 76, 
109 Tex.Cr. 584. 

57 . xJ.S.—U. S. V. Falcone, C.C.A.N. 
Y., 109 F.2d 579, affirmed 61 S.Ct. 
204, 311 U.S. 205, 85 L.Ed. 128— 
U. S. V. Gaitan, D.C.Cal., 4 F.2d 
848. 

Mo.—State v. Huckabe, 269 S.W. 691. 

Certainty to a common, intent is 
all that is necessary.—State v. 
Stough, 2 S.W.2d 767, 318 Mo. 1198. 

58. Okl.—Weisband v. State, 100 P. 
2d 297, 69 Okl.Cr. 79. 

59. Me.—State v. Woods, 68 Me. 409. 
33 C.J. p 682 note 98. 

60. Ala.—^Hemmelweit v. State, 75 
So, 961, 200 Ala. 203. 

61. Description held snffleient 

(1) Warrant describing automo¬ 
bile to be searched as “one roadster 
automobile, make and license un¬ 
known, but believed to be Buick or 
Oakland, and operated by O. (ac¬ 
cused) and a negro called Buster,*' 
was sufficient.—^Wilkerson v. Com¬ 
monwealth, 255 S.W. 76, 200 Ky. 399. 

( 2 ) Warrant describing automo¬ 
bile as 1932 Model B, Ford coupe, op¬ 
erated by accused on streets of Elk 
City, Okl., and on public highways 
in Beckham county was sufficiently 
certain and positive to authorize 
search of described automobile.— 
Hatley v. State, 113 P.2d 396, 72 Okl. 
Cr. 69. 


62. Miss.—Crosby v. State, 110 So. 
122, 144 Miss. 401. 

Okl.—Weaver v. State, Cr., 154 P.2d 
587—Adcox V. State, 13 P.2d 593, 
54 Okl.Cr. 23—^Emmons v. State, 
241 P. 1107, ’33 Okl.Cr. 40. 
Complaint or affidavit for search 
warrant see supra § 393. 
Description of place to he searched 
Okl.—Bohannon v. State, 90 P.2d 675, 
66 OkLCr. 190. 

Variance between affidavit and war¬ 
rant 

Where search warrant recited 
manufacture of liquors on premises 
involved, which was not included in 
affidavit therefor, there was variance 
between affidavit and search war¬ 
rant.—Castellucio v. State, 146 So. 
599, 165 Miss. 516. 

63. Miss.—Crosby v. State, 110 So. 
122, 144 Miss. 401. 

OkL—^Weaver v. State, Cr., 154 P.2d 
587—Emmons v. State, 241 P. 1107, 
33 OkLCr. 40. 

33 C.J. p 682 note 5. 

Warrant may not include places 
additional to, or different from, those 
described in the affidavit.—^Juhl v. 
State, 296 P. 763, 50 OkLCr. 139— 
Miller V. State, 245 P. 68, 34 OkLCr. 
103. 

64. Miss.—Crosby v. State, 110 So. 
122, 144 Miss, 401. 

33 C.J. p 682 note 5. 

65- Miss.—Simmons v. State, 176 So. 
726, 179 Miss, 713. 

[ Tex.—^Zulkowsky v. State, 35 S.W. 

I 2 d 170, 117 Tex.Cr. 352. 

33 C.J. p 682 note 6. 

Variance held not fatal 

(1) Where, in affidavit premises 
I to be searched for unlawful posses¬ 
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sion of intoxicating liquor were de¬ 
scribed as being in section 12 , where¬ 
as in the search warrant the premis¬ 
es were described as being in sec¬ 
tion 22 , the variance was not “fa¬ 
tal," where in each of the documents 
the particular description was identi¬ 
cal, since the particular description 
controlled over the general descrip¬ 
tion.—May V. Town of Carthage, 2 
So.2d 801, 191 Miss. 97. 

( 2 ) Fact that warrant for search 
of premises contained clause that 
liquor was being manfactured on 
premises by a named individual “or 
a person unknown,** when affidavit 
for warrant contained only name of 
the Individual, did not invalidate 
warrant, since such variance was not 
material.—Bowman v. State, 120 P. 
2d 373, 73 Okl.Cr. 248. 

C3) Other cases. 

U.S.—Schroder v. U. S., O.C.A.Ga., 
53 P.2d 6 —Vinto Products Co. v. 
Goddard, D.C.Minn., 43 P.2d 399. 
Mo.—State v. James, App., 274 S.W. 
110 . 

Tex.—Seale v. State, 39 S.W.2d 58. 
118 Tex.Cr. 324. 

Variance not amotintlng to suhsti- 
tntloxL of different grounds, is imma¬ 
terial.—Schroder v. U. S., C.C.A.Ga., 
53 F.2d 6 . 

66 . Mich.—People v. Urban, 199 N. 
W. 701, 228 Mich. 30. 

67. Tenn.—Hampton v. State, 252 
S.W. 1007, 148 Tenn. 156. 

6 & Mont—State v. District Court 
of Fourth Judicial Dist in and for 
Missoula County, 224 P. 862, 70 
Mont. 191. 

Tenn.—^Jackson v. State, 284 S.W. 
356, 133 Tenn. 43L 
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(1) In General 

The search warrant must be executed by the prop¬ 
er officer and within the time fixed by statute, or with¬ 
in a reasonable time where no time is prescribed by 
statute or the warrant. 

The search warrant must be executed in accord¬ 
ance with statutory directions.®^ It irust be exe¬ 
cuted by the officer to whom it is directed or an¬ 
other officer having legal authority to serve such 
warrant,"^0 and it must be executed within the time 
prescribed by statute.*^^ Where no time is fixed by 
the warrant or the statute authorizing it, it must be 
executed within a reasonable time after issuance^^ 
and becomes functus officio thereafter.73 The pow¬ 
er and authority of the officer under the warrant 
also terminate at such time as is prescribed by the 
statute under which the warrant was issued and 
a seizure of property under the warrant may only 
be made under such circumstances as the statute 
allows.'^® 


Unless restricted by constitutional or statutory 
provisions,*^® the warrant may be executed at night 
as well as in the daytime.^^ xhe warrant may not 
be served in the nighttime where it omits a direc¬ 
tion that it may be served at such time, where such 
direction is required by statute.*^® 

Seco'iid search under same wan^ant. It has been 
held that a second search under the same warrant 
may be made where the time fixed for the return 
day has not expired and the officer has not made 
his return and the warrant is still in his posses- 
sionJ® 

(2) Manner of Execution 

The search warrant must be executed In the man¬ 
ner prescribed by statute, and only such places may be 
searched and only such property may be seized under 
the warrant as are described therein. 

Service of the search warrant must be made in 
accordance with statutory requirements.®® The offi- 


69. N-J.—state V. Marley, 139 A. 
392, 6 N.J.Misc. 987. 

70. Miss.—Keys v. State, 124 So. 
789, 155 Miss. 574. 

Mont.—State v. Certain Intoxicating 
• Liquors, 227 P. 472, 71 Mont. 79. 
Okl.—Wagner v. State, 117 P.2d 162, 
72 Okl.Cr. 393. 

Pa.—Commonwealth v. Schwartz, 82 
Pa.Super. 369. 

Tex.—^Planary v. State, 117 S.W.2d 
71, 134 Tex.Cr. 606. 

33 C.J, p 682 note 8. 

Coroner may act for sheriff under 
statute, hut coroner's conduct in 
serving warrant while acting as cor¬ 
oner, and in no other capacity and 
for no other reason except that he 
is coroner, is usurpation of duties 
and prerogatives of sheriff.—Mill- 
wood V. State, Miss., 23 So.2d 496. 

Omcers of state highway patrol 
may execute warrant—^Vickers v. 
State, 142 S.W.2d 188, 176 Tenn. 415, 
petition dismissed 145 S.W.2d 768, 
176 Tenn. 416. 

Statute giving investigators for 
state department of public safety 

powers of other peace officers, in¬ 
cluding that of search and seizure, 
did not authorize them to make 
search for intoxicating liquor under 
warrant directed to any sheriff, con¬ 
stable, marshal, policeman, or peace 
officer in specified county, even 
though such investigators were in 
such county at time of search.— 
Mitchell V. State, 127 P.2d 211, 74 
Okl.Cr. 416. 

Federal Alcohol Administrative Act 

Investigator of Alcohol Taxing 
Unit was *‘civil officer" having au¬ 
thority to execute search warrant 
under Federal Alcohol Administra¬ 
tive Act of 1935 § 2, 27 U.S.C.A. § 


201 et seq.—Hysler v. U. S., C.C.A. 
Fla., 86 F.2d 918. 

Under Kational Prohibition Act 

U.S.—Dumbra v. U. S., N.Y., 45 S. 
Ot. 546, 268 U.S. 435, 69 L.Ed. 
1032—U. S. V. Smith, D.C.Fla., 16 
P.2d 788—^U. S. V. Kasprowitz, I>. 
C.Mich., 14 F.2d 193—U. S. v. Nes- 
tori, D.aCal., 10 F.2d 570—Daeuf- 
er-Lieberman Brewing Co. v. U. 
S., C.C.A.Pa., 8 F.2d 1—^Leonard v. 
U. S., C.C.A.Mass., 6 F.2d 353— 

U. S. V. McKay, D.CNev., 2 P.2d 
257—U. S. V. Wilson, D.C.N.T., 9 
F.Supp. 968—Raine v. U. S., C.C. 
A.Nev., 299 F. 407, certiorari de¬ 
nied 45 S.Ct. 94, 266 U.S. 611, 69 
L.Ed. 467—U. S. v. Loeffelman, D. 
C.Minn.. 297 F. 472—U. S. v. O'Con¬ 
ner, D.C.Ala., 294 F. 684—U. S. v. 
Keller, D.C.Mich., 288 F. 204. 

71. N.J.—State v. Bodner, 162 A. 
186, 10 N.J.Misc. 1025—State v. 
Virgilio, 147 A. 330, 7 N.J.Misc. 
721. 

Okl.—Overturf v. State, 102 P.2d 623, 
69 Okl.Cr. 303, overruling O’Neal 

V. State. 87 P.2d 1108, 65 Okl.Cr. 

390, and Reynolds v. State, 289 P. 
782, 48 Okl.Cr. 131—McClary v. 

State, 246 P. 891, 34 Okl.Cr. 403. 

33 C.J. p 683 note 9 [a]. 

XTnder National Prohibition Act 
U.S.—Sgro V. U. S., N.Y., 53 S.Ct. 

138, 287 U.S. 206, 77 L.Ed. 260, 86 
A-L.R. 108—Bloomfield Italian In¬ 
dependent Club V. U, S., C.C.A.Pa., 
46 P.2d 645—U. S. v. Old Dominion 
Warehouse, C.C.A.N.T., 10 P.2d 

736—Murby v. U. S., C.C.A.R.I., 2 

F.2d 56. 

72. Ill.—^People V. Wiedman, 154 N. 
E. 432, 324 Ill. 66. 

W.Va.—State v. Pachesa, 135 S.E. 

908, 102 W.Va. 607. 

3’3 C.J. P 678 note 38 [a]. 
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Delay of ten days held unreasonable 
Ill- — ^People V. Fetsko, 163 N.E. 359, • 
332 Ill. 110. 

73. Ill.—People v. Wiedeman, 154 N. 
E. 432, 324 Ill. 66. 

Miss.—Taylor v. State, 102 So. 267, 
137 Miss. 217. 

74. On failure to find intoxicating 
liquors 

Utah.—Utah Liquor Control Commis¬ 
sion V. Wooras, 93 P.2d 455, 97 
Utah '351. 

75. Failure to find liquor 

Where no intoxicating liquors 
were found in search of libelees' 
premises by inspectors of state liq¬ 
uor control commission under search 
warrant, seizure of personalty of li¬ 
belees on ground that personalty was 
used in violation of state liquor con¬ 
trol act was not authorized, notwith¬ 
standing testimony that one of li¬ 
belees had unlawfully sold a drink 
of whisky to one of Inspectors a 
short time before search.—Utah 
Liquor Control Commission v. Woor¬ 
as, supra. 

76. Ohio.—City of Columbus v. 
Buehler, 23 Ohio N.P.,N.S., 589. 

33 C.J. p 683 note 10 [a]. 

77. Tenn.—Stroud v. State, 17 S.W. 

, 2d '899, 159 Tenn. 262. 

Tex.—Siragusa v. State, 54 S.W. 2d 
107, 122 Tex.Cr. 263. 

33 C.J. p 683 note 10. 

78. Mich.—^People v. Steeneck, 226 
N.W. 231, 247 Mich. 583—People 
V. Snyder, 222 N.W. 171, 245 Mich. 
1 . 

N.J.—State V. Morley, 139 A. 392, 5 
N.J.Misc. 987. 

33 C.J. p 682 note 10 [a]. 

79. Wash.—State v. Ditmar, 232 P. 
321, 132 Wash. 501. 

8a U.S.—^U. S. V. American Brew¬ 
ing Co., D.C.Pa., 296 F. 772. 
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cer should have the v’arrant in his possession or so 
immediately at hand that it may be exhibited as 
authority for making the search.Si In the absence 
of a statutory requirement, the warrant need not 
be read to the person in possession before the search 
is commenced but, when required by the statute, 
Service of a cop}" of the warrant on the person in 
possession, or, if no one is found in possession, by 
])r>sting a copy on the door, is necessary. 

The search must be made in a lawful and rea¬ 
sonable manner.S^ The officer’s right to enter un¬ 
der the warrant carries with it the right to remain 
on the premises to be searched as long as it is 
reasonably necessary to complete the search and to 


remove the property which he is authorized to 
seize; but his continued presence after the expira¬ 
tion of a reasonable time is without warrant of 
law.^^ An entry may be obtained by force if nec¬ 
essary,^ 6 and all reasonable measures taken to as» 
certain what the actual contents of the premises 
may be.^" If so commanded, the officer should ar¬ 
rest the person of respondent,^^ and, if the statute 
so directs, close the shop, building, or tenement 
used for the illegal traffic.^^ 

Places or vehicles which may he searched. Un¬ 
der the authority of a search warrant, officers may 
not search any place other than that described in 
the warrant.^^ In various cases a search of a par- 


Incl.—Speybroeck v. State, 155 XE. 
817, 200 Ind. 69. 

Okl.—^Denton v. State, 70 P.2d 135, 
62'Okl.Cr. 8. 

Utah.—^Utah Liquor Control Com¬ 
mission V. Wooras, 93 P.2d 455, 97 
Utah 351. 

S5 C.J. p 683 note 9. 

'Warraait held properly served 

U.S.—^Kasprowicz v. U. S., C.O.A. 

Mich., 20 'F.2d 506. 

Ala.—Jones v. State, 58 So. 1011, 4 
Ala.App. 159. 

Okl.—Allen v. State, 124 P.2d 262. 74 
Okl.Cr. 139. 

Power of officer to sTUunoiL assist¬ 
ance 

Va.—Dellastatious v. Boyce, 147 S.E. 
267. 152 Va. 368. 

81. Xf one of several officers is sent 
in dissrnise to house while other offi¬ 
cers, one of whom retains search 
warrant, are so far distant from 
house that warrant cannot be ex¬ 
hibited to occupants, and if officer in 
disguise proceeds to search premises 
without showing or informing own¬ 
er of existence of search warrant, 
officer is a “trespasser"’ and attempt¬ 
ed search and arrest are illegal.— 
Shafer v. State, 20 ■S.E.2d 34, 193 
Ga. 748. 

82. Ky.—Barnett v. Commonwealth, 
268 S.W. 1084, 207 Ky. 160. 

Waiver 

Where accused, when Informed 
that officers had warrant to search 
his place of business said, “All right, 
go ahead”, accused waived reading 
and exhibition of warrant.—Brown 
V* State, Tex.Cr., 184 S.W.2d 840. 

83. Mich.—^People v. Mette, 229 K. 
W. 616, 249 Mich. 619. 

IC.J.—State V. Morley, 139 A. 392, 5 
K.J.Misc. 987. 

Okl.—^Reynolds v. State, 289 P. 782, 
48 Okl.Cr. 131—Sturns v. State, 287 
P. 805, 46 Okl.Cr. 322—Hamilton 

V. State, 267 P. 684, 40 OkLCr. 164 
—^Roe V. State, 240 P. 140, 32 Okl. 
Cr. 113. 


Delivery of imperfect copy did not 
invalidate service.—Johnson v. U. S.. 
C.C.A.Mich., 46 F.2d 7. 

Officer’s seizure of whisky before 
serving search warrant was justiffed, 
where accused, when informed that 
officer had warrant, partly sub¬ 
merged whisky pitcher in slop can.— 
Roberts v. State, 12 P.2d 253. 53 Okl. 
Cr. 409. 

Purpose of statute requi r i n g serv¬ 
ice of copy of warrant is that ac¬ 
cused may have copy of warrant in 
order to ascertain whether it has 
been issued in proper form by one 
with authority.—^Denton v. State, 70 
P.2d 135, 62 Okl.Cr. 8. 

Service of notice on accused in 
jail that officers had warrant to 
search his automobile for intoxicat¬ 
ing liquors was unnecessary.—Reyn¬ 
olds V. State, 293 S.W. 178, 106 Tex. 
Cr. 391. 

84. Utah.—Jackson v. Harries, 236 
P. 234, 65 Utah 282. 

Pursuit of person fleeing premises 
Where sheriff and deputies secured 
search warrant and visited premises 
of certain person, and while making 
their investigations they looked up 
a hollow on the side of a hill some 
distance away, and saw accused run¬ 
ning with a bag over his shoulder, 
they properly pursued him to ascer¬ 
tain the nature of his burden.—Cas- 
sady V. Commonwealth, 257 S.W". 721, 
201 Ky, 540. 

85. Officer has no right to comman¬ 
deer claimant’s building for storage 
of property seized.—^U. S. v. 63,250 
Gallons of Beer, D.C.Mass., 13 P.2d 
242. 

[88. Ind.—Jones v. State, 166 N.B. 

158, 89 Ind.App. 564, transfer de- 
I nied In re Petition to Transfer 
I Appeals, 174 H.E. 812, 202 Ind. 365. 

[ Me.—^Androscoggin R. Co. v. Rich¬ 
ards, 41 Me. 233. 

87. U.S.—U. S. ▼. Metzger, D.C.N. 

T., 270 P. 291. 

33 C.J. p 633 note 12. 
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Removal of safe for purpose of open¬ 
ing 

Where officers searched accused’s 
premises under warrant and had to 
take safe which contained whisky 
several miles from premises as only 
available means of opening it, such 
conduct did not constitute “unrea¬ 
sonable search.”—^James v. State, 175 
S.W.2d 966, 146 Tex.Cr. 456. 

88. Me.—State v. Dunphy, 8 A. 344, 
79 Me. 104. 

33 O.J. p 683 note 13. 

88. N.B.—State v. Markuson, 73 N. 

W. 82, 7 N.D. 155. 

9a Miss.—Patimo v. State, 98 So. 
537, 134 Miss. 175. 

Ohio.—City of Columbus v. Buehler, 
23 Ohio N.P.,N.S., 689. 

Okl.—State v. Bybee, 90 P.2d 1077, 
66 OkLCr. 234—Bohannon v. State, 
90 P.2d 675, 66 OkLCr. 190—Pres¬ 
ton V. State. 276 P. 784, 42 OkLCr. 
372. 

Description in warrant of place to be 
searched see supra subdivision d 
(2) (b) of this section. 

All parts of premises 

Officers’ authority to search and 
seize things by which liquor nui¬ 
sance is being maintained extends to 
all parts of premises used for the 
unlawful purpose.—^IVIarron v. U. S., 
CaL, 48 S.Ct. 74, 275 U.S. 192, 72 
L.Ed. 231, motion denied 48 S.Ot. 206, 
72 L.Ed. 1016. 

Officer has no right to amend war¬ 
rant by interlineation or otherwise 
so as to Include other premises.— 
Davis V. State, 291 P. 158, 48 Okl.Cr. 
292—Thomas v. State, 220 P. 976, 25 
OkLCr, 409. 

Search of automobile 

(1) Search, under warrant pro¬ 
cured for particular automobile, of 
different automobile belonging to 
different person. In which was found 
intoxicating liquor, was unlawful.— 
Vaughn v. State, 101 So. 439, 136 
Miss. 314. 

(2) Search of accused’s automo¬ 
bile following arrest of accused by 
officers armed with search warrant 
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ticular place has been held to have been justified^^ search the whole house, although it is partly occu- 

or not to have been justified®^ under the descrip- pied by others and the fact that part of the 

tion contained in the warrant. A warrant direct- house described in the warrant is occupied by oth- 

ing the search of a certain room occupied by a ers than accused does not prevent a search of the 

named person does not authorize a search else- apartment occupied by accused.^® 

Property which may be seized. In executing a 
A warrant directing the search of the dwelling search warrant the officer generally has no right to 

house of a named person authorizes the search only seize any property by virtue of such warrant oth- 

of the house occupied by him, and it is trespass er than that described therein but this does not 

if the officer searches a house owned by him but affect his duty, if he is lawfully on the premises, to 

occupied by another.^^ It has been held, however, seize property which he discovers by his own senses 

that an officer, holding a warrant to search for liq- is being then and there used as an instrumentality 

uor in a house occupied by a named person, may in the commission of a crime.^S In various cases 


authorizinir search of accused's fill¬ 
ing station was Illegal, where officers 
had no probable cause to believe that 
accused was transporting liquor.— 
Wallace v. State, 294 P. 198, 49 Okl. 
Cr. 281. 

(3) Where affidavit and search 
warrant described automobile to be 
searched for liquor as owned and 
driven by named person In specified 
city, search of his automobile out¬ 
side city limits In same justice dis¬ 
trict was valid.—Oamaggio v. State, 
109 So. 732, 143 Miss. 694. 

(4) Warrant ^escribing certain 
hotel building was insufficient to au¬ 
thorize officers to search automobile 
parked in alley by side of the build¬ 
ing.—Perry v. State, 11-4 P.2d 185, 72 
Okl.Cr. 149. 

(5) Warrant, directed to specific 
described home and farm property, 
‘‘including the residence, barns, 
sheds, cribs, dugouts, and other out¬ 
buildings on said land and premises 
and places where" accused has in his 
possession for the purpose of "sell¬ 
ing, bartering, giving away and oth¬ 
erwise furnishing intoxicating liq¬ 
uors" in violation of prohibition 
laws, was sufficient to cover accus¬ 
ed’s automobile, standing on the 
premises described, and within a few 
feet of accused’s home.—Lee v. State, 
150 P.2d 766, 78 Okl.Cr. 441. 

91. Search held justified 

(1) Warrant directing search of 
farm, houses, buildings, and other 
places thereon was sufficient to au¬ 
thorize search of residence.—Pul¬ 
liam V. Commonwealth, 278 S.W. 134, 
211 Ky. 766^ 

(2) Affidavit and search warrant 
authorizing search for liquor to be 
made of residence, "outhouses," 
barns, stalls, smokehouses, crib, and 
in the yard and garden and in the 
field and woods near the residence, 
authorized search of storehouse six¬ 
ty feet from residence and used as 
outhouse by owner, and which would 
clearly have been a part of home¬ 
stead under hoiriestead exemption 
law.—Yow v.‘ State, 166 So. 427, 170 
Miss. 546. 


(3) Warrant to search rooming 
house for intoxicating liquors cov¬ 
ers heating plant containing water 
heater used in connection therewith 
on ground floor of building.—^Ford v. 
State. 245 P. 909 (second case), 34 
Okl.Cr. 184. 

(4) Warrant for search of "cer¬ 
tain residence and premises" au¬ 
thorized search of outhouse seventy- 
five feet from residence.—Tubbs v- 
State, 60 S.W.2d 219, 124 Tex.Cr. 62. 

(5) Other cases. 

U.S.—U. S. V. Boscarino, I).C.N.Y., 
21 P.2d 575—U. S. v. Vonski, D.C. 
Pa., 18 F.2d 283—Gray v. U. S., C. 
C.A.Cal., 9 P.2d 337—U. S. v. Mc¬ 
Guire, D.C.N.Y., 300 P. 98. 

Tex.—Tubbs v. State, 60 S.W.2d 220, 
124 Tex.Cr. 65—^Branch v. State, 33 
•S.W.2d 1069, 116 Tex.Cr, 205— 

Welker v. State, 23 S.W. 2d 388, 144 
Tex.Cr. 387. 

Wash.—State v. Luchessi, 265 P. 160, 
147 Wash. 71—State v. Voelker, 
242 P. 6, 137 Wash. 156. 

92. Search held not justified 

(1) Warrant authorizing search 
of building at "323 West Reno 
Street" was not authority for search 
of building at "325 West Reno 
Street."—State v. Bybee, 90 P.2d 
1077, 66 OkLCr. 234. 

(2) Warrant to search auto park 
curtilage and appurtenances did not 
authorize searching private residence 
located therein.—Turknett v. State, 
254 P. 985, 36 Okl.Cr. 401. 

(*3) Warrant describing premises 
as house and filling station, based on 
like affidavit did not authorize 
searching garage.—White v. State, 

32 S.W.2d 651, 116 Tex.Cr. 253. 

(4) Other cases. 

Okl.—^Powell V. State, 84 P.2d 442, 
65 Okl.Cr. 221—Scogin v. State. 68 
P.2d 111, 61 OkLCr. 348—Bruner 
V. State, 288 P. 369, 47 Okl.Cr. 241 
—Preston v. State, 276 P. 784, 42 
OkLCr. 372—Madden v. State, 267 
P. 286, 40 OkLCr. 119. 

Tex.—^McTyre v. State, 19 S.W.2d 49, 
113 Tex.Cr. 31. 

33 C.J. p 682 note 96 [d]. 
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93. Search of another building 
about one hundred feet away was 
not authorized.—Strangi v. State, 9S 
So. 340, 134 Miss. 31. 

Search under old counter in such 
personas back yard some distance 
from the building occupied by him,- 
and used by the public was unlaw¬ 
ful.—jPatimo V. State, 98 So. 537, 134 
Miss. 175. 

94. Me.—^McGlinchy v. Barrows, 41 
Me. 74. 

95. Me.—Paquet v. Emery, 32 A. 
881, 87 Me. 215. 

33 C.J. p 682 note 1. 

96w Tex.—Carnell v. State, 70 S.W. 
2d 152, 126 Tex.Cr. 104. 

97. U.S.—Gofer v. U. S., C.C.A.Miss., 
37 P.2d 677. 

Ill.—People V. Zalapi, 152 N.E. 500, 
321 Ill. 484. 

Ohio.—City of Columbus v. Buehler, 
23 Ohio ]Sr.P.,N.S., 589. 

OkL—Luster v. State, 235 P. 935, 30 
Okl.Cr. 3'46. 

Or.—State v. Muetzel, 254 P. 1010, 
121 Or. 561. 

Pa.—Commonwealth v, Eitler, 2 Pa. 

List. & Co. 33, 25 Bauph.Co, 343. 
Wash.—State v. Raum, 21 P.2d 291, 
172 Wash. 680. 

33 C.J. p 689 note 50, p 681 note 92 
[b]. 

Description in warrant of property 
to be seized see supra subdivision 
d (2) of this section. 

Return of property seized see infra 
§ 403. 

Property not described 
Where prohibition agents, acting 
under search warrant directing 
search of brewery for intoxicating 
liquors, containers, and property de¬ 
signed and intended for unlawful 
manufacture of liquor, seized entire 
brewery and contents including fix¬ 
tures, steam engines, and other ma¬ 
chinery, as well as a quantity of beer 
in tanks, their action was separable, 
and sustainable as to th^e beer,—U. 
S. V. Nine 200-Barrel Tanks (Approx¬ 
imately Pull) of Beer, D.C.R.I., 6 F. 
2d 401, 

98. U.S.—U. S. T. Old Dominion 
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the goods or property seized have been held to have 
come^9 or not to have corne^ within the description 
in the warrant. 

Receipt for property seized. Where required by 
statute, a receipt should be given for the property 
seized, 2 although it has been held that the failure 
to give a receipt does not invalidate the warrant or 
the search and seizure.^ 

f. Eetum of Warrant 

The failure of the officer executing the search war¬ 
rant to make a return thereof does not invalidate the 
search or seizure. 

The failure of the officer lo whom a search war¬ 
rant for intoxicating liquors is directed to make a 
return thereof cannot invalidate the search or sei¬ 
zure made by the authority of the warrant, the mak¬ 
ing of the return being merely a ministerial act, 
to be performed after the warrant is executed.^ 
A defective return does not invalidate the warrant.® 
On the other hand, it has been held that a return 


is an essential part of a warrant for search and 
seizure of liquor alleged to have been unlawfully 
kept for sale.® 

The officer's return to the search warrant should 
show his official authority to execute it,^ and that 
the place searched was the identical place to which 
the warrant directed him,® and that the liquors 
seized were the same as those described in the com¬ 
plaint and warrant,^ and that the warrant was 
served in the manner prescribed by statute.^® If 
respondent is arrested, due return of this fact 
should also be made.^^ Under a warrant command¬ 
ing an officer to search for liquor and seize it and 
to apprehend the person complained of, the officer 
is not required to make return of articles taken to 
be used as evidence, but is only required to make 
return of the seizure of the liquor and apprehen¬ 
sion of the person complained of.^^ 

The return is admissible in evidence as part of 
the record, and the inventory therein is conclusive 
until the contrary appears.!^ Pursuant to statute 


Warehouse, C.C.A.N.T., 10 

736. I 

Or.—State v. Muetzel, 254 P. 1010, 
121 Or. 561. 

S.D.—City of Sioux Palls v. Walser, 
187 N.W, 821, 45 S.D. 417, error 
dismissed Walser v. City of Sioux 
Falls, 44 S.Ct 35, 263 U.S. 678, 68 
L.Ed. 502. 

Articles of znannfactTire 
Officer, under a warrant authoriz¬ 
ing- search for intoxicating: liquors, 
may seize articles designed to manu¬ 
facture intoxicating liquor found on 
such premises, although they are not 
mentioned in warrant. 

U.S.—^U. S. V. Camarota, D.C.Cal., 
278 F. 388. 

Miss.—Reynolds v. State, 101 So. 
4S5, 136 Miss. 329. 

Ohio.—City of Cincinnati v. Bush, 24 
Ohio N.P..N.S., 81. 

Papers and documents 
U.S.—^In re Heckman, D.C.N.T., 35 F, 
2d 209. 

Property on premises which is not 
contraband may not he seized under 
warrant authorizing search for in¬ 
toxicating liquors and other proper¬ 
ty used in connection with the un¬ 
lawful enterprise.—State v. District 
Court of Fourth Judicial Dist in and 
for Missoula County, 224 P, 862, 70 
Mont. 191. 

Stolen property 

(1) Officer on premises under 
warrant to search for Illegally man¬ 
ufactured whiskey and for still, etc., 
had right to seize stolen whiskey 
and other property.—State v. Robin¬ 
son, Mo., 188 S.W.2d 664—56 C.J. p 
1244 note 41. 

<2) However, where purpose of 


warrant was to seize stolen property, 
affidavit praying that warrant issue 
to search premises for liquor did not 
warrant officers in searching for sto¬ 
len goods.—State v. Jarvey, 288 P. 
923, 157 Wash. 236. 

99. N.J.--Hobart v. First Criminal 
Judicial Dist. Court of Bergen 
County, 160 A, 673, 10 N.J.Misc. 
717. 

Tex.—Stokes v. State, 35 S.W.2d 727, 
117 Tex,Cr. 307, 

W.Va.—State v. Biardo, 138 S.E. 384, 
103 W.Va. 588. 

1. U.S.—^Marggraf v. Lewis, C.C.A. 
Mass., 54 F.2d 54—U. S. v. City 
Products Co., D.C.N.J., 16 F.2d 
817. 

Papers and documents 
U.S.—U. S. ex rel. Sunrise Products 
Co. V. Epstein, D.C.N.T., 33 F.2d 
982—U. S, V. Kirsch, C.C.A.IS'.Y., 16 
'F.2d 204—U. -S. V. Kirschenblatt, 
C.C.A.N.T., 16 F.2d 202, 61 A.L. 
R. 416—U. S. V. Olmstead, D.C. 
Wash., 7 F,2d 760—In re No. 191 
Front St., Borough of Manhattan, 
City of New York, C.C.A.N.Y., 5 
F,2d 282. 

2. Receipt held sufficient 

N.J.—State V. Best, 150 A. 44, 8 N.J. 
Misc. 271, 

Inventory held sufficient receipt 
N.J.—State V. Vlrgilio, 147 A. 330, 7 
t N.J.Misc. 721. 

a. U.S.—^U. S. V. Kaplan, D.C.Ga,, 
286 F. 963. 

N.J.—State V. Morley, 1*39 A. 392, 5 
N.J.Misc. 987. 

I 4. Me.—State v. Bushey, 138 A, 566, 
126 Me. 363. 

Okl.—Crim v. State, 99 P,2d 185, 6*8 
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OkLCr. 390—Grimes v. State, 83 
P.2d 410, 65 Okl-Cr. 99. 

W.Va.—State v. Noble, 123 S.E. 237, 
96 W.Va. 432. 

33 C.J, p 683 note 15, 

Purpose of return 

Sheriff’s return on search war¬ 
rant is designed solely to lay founda¬ 
tion for civil proceeding in rem for 
forfeiture of seized property.—State 
V. District Court of Ninth Judicial 
Dist. in and for Gallatin County, 231 
P. 1107, 72 Mont. 77. 

5. Miss.—Banks v. City of Jackson. 
120 So. 209, 152 Miss. 844. 

6. N.H.—State v. Spirituous Liq¬ 
uors, 73 A. 169, 75 N.H. 273. 

7. Return held sufficient 

Mass.—Commonwealth v. Certain In¬ 
toxicating Liquors, 97 Mass. 63. 
Vt.—State V. Twenty-Five Packages 
of Liquor, 38 Vt. 387. 

8. Mass.—Commonwealth v. Certain 
Intoxicating Liquors, 6 Allen 596. 

Mont.—State v. District Court of 
Fourth Judicial Dist. in and for 
Missoula County, 224 P. 866, 70 
Mont. 202. 

9. Me.—State v. HaU, 16 N.B. 329, 
81 Me. 34. 

10. U.S.—Murby v. U. S., ac.A.R.1.. 
293 F. 849. 

I 33 C.J. p 683 note 20. 

11. Me.—State v. Connolly, 52 A. 
908, 96 Me. 405—State v. Stevens, 
47 Me. 357. 

12. Me.—Getchell v. Page, 69 A. 624, 
103 Me. 387, 125 Am.S.R. 307, 18 
L,R.A.,N.S., 253. 

13. Me.—State v. Howley, 65 Me. 
100—State V. Lang, 63 Me. 215. 

33 C.J. p 683 note 23. 
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in some jnrisdictions, the return is presumptive evi¬ 
dence of the facts recited therein.^^ 

Before whom returnable. The search warrant 
ordinarily should be made returnable before the 
officer issuing it.^S Where a warrant may be issued 
by a justice of the peace to be served in the same 
county, but outside his district, it should be made 
returnable before the justice of the district in which 
it is to be served but the warrant is not rendered 
invalid by an error in making it returnable before 
the justice who issued it.^^ 

Return day. The warrant must be made return¬ 
able within the time fixed by statute,is or, in the 
absence of statutory directions, within a reasonable 
time after issuance.!^ A search warrant and the 
search thereunder are void where the warrant omits 
the designation of any return day,20 or if it is 
made returnable to a past date-21 
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Amendment of return, A return indorsed on the 
warrant may be amended to conform to the facts.22 

g. Remedies for Illegal Search and Seizure 

A person aggrieved by an illegal search and seizure 
may resort to several remedies, Including, where the 
search has been made under a search warrant, a mo¬ 
tion to quash the warrant. 

A person aggrieved by an illegal search or sei¬ 
zure, including a search or seizure made under a 
search warrant, may have several remedies, depend¬ 
ing in some instances on the local practice,22 such 
as an application to suppress the evidence wrong¬ 
fully obtained, as considered in Criminal Law § 
657 d, or for the return of the property seized, as 
considered infra § 403. Liability for unlawful 
searches and seizures is considered infra § 404. 

Quashal of warrant. In some jurisdictions the 
search warrant may be attacked by a motion or ac¬ 
tion to quash,24 although in other jurisdictions a 
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14. Wis.—State v. Bliven, 232 N.W. 
539, 202 Wls, 323. 

15. Mont.—State v. Certain Intoxi¬ 
cating Liquors, 227 P. 472, 71 

Mont. 79. 

16. Miss.—^Reynolds v. State, 101 
So. 4S5, 136 Miss. 329. 

Authority of justice to Issue war¬ 
rant to be served outside district 
see supra subdivision c of this sec¬ 
tion. 

Mayor of municipal corporation, 
who is ex officio justice of peace, 
under statute may issue warrant to 
be served outside municipal limits 
and made returnable before justice 
of peace of district in which premis¬ 
es to be searched are situated.— 
Falkner v. State, 98 So, 345, 134 
Miss. 101. 

17. Miss.—Dawsey v. State, 110 So. 
239, 144 Miss. 452—Reynolds v. 
State, 101 So. 485, 136 Miss. ’329. 

18. N.J.—State v. Medinkowitz, 139 
A. 401, 5 N.J.Misc. 844. 

Fact that return day was made 
earlier than permitted by statute did 
not invalidate proceedings.—Bufkin 
V. State, 98 So. 452, 134 Miss. 1. 

19. Miss.—^Taylor v. State, 102 So. 
267, 137 Miss. 217. 

20. Miss.—^Powell v. State, 111 So. 
738, 146 Miss. 677. 

21. Miss.—^Buckley v. State, 117 So. 
115, 150 Miss. 808. 

22. TJ.S.—Gandreau v. U. S., C.C.A. 
R.I., 300 F. 21. 

Miss.—Banks v. City of Jackson, 120 
So. 209, 152 Miss. 844—^Washington 
V. State, 118 So. 719, 152 Miss. 164. 
2^.H.—State v. Spirituous Liquors, 73 
A. 169, 75 N.H. 273. 

N.J.—State V. Best, 150 A, 44, 8 N. 
XMisc. 271. 


Wyo.—State v. Hiteshew, 292 P. 2, 
42 Wyo. 147. 

23. Certiorari does not lie to review 
issuance of warrant by United States 
commissioner.—U. S. r. Elliott, C.C. 
A.Wash,, 6 F.2d 292. 

Failure to invoice statute 

Defendant’s failure to invoke stat¬ 
ute authorizing testimony regarding 
validity of search warrant precluded 
objection that warrant failed to al¬ 
lege dates of liquor sales.—State v. 
Best, 150 A 44, 8 N.J.Misc. 271. 

Finding of probable canse can be 
impeached only when want of prob¬ 
able cause appears on record.— 
State V. Stough, 2 S.W.2d 767, 318 
Mo. 1198—State v. Naething, JOO S. 
W. 829, 318 Mo. 531—State v. Ste¬ 
vens, 292 S.W. 36, 316 Mo. 602—State 
V. Brown, Mo.App., 14 S.W.2d 40. 
Investigation by magistrate 

Investigation into propriety of liq¬ 
uor seizure must be held, at least in 
first instance, by magistrate issuing 
warrant—State v. Lowenthal, 140 A. 
686, 2 N.J.Misc. 18. 

Judgment of magistrate could not 
be attacked where the judgment, evi¬ 
denced by his search warrant, and 
accompanying affidavit of police of¬ 
ficer was regular on its face.—Galli- 
more v. State, 116 S.W.2d 1001, 173 
Tenn. 178. 

Proceeding to controvert averments 
in application for warrant 
U.S.—Herter v. U. S., C.C.AMont, 33 
'F.2d 402, 65 A.L.R. 1240—U. S. v. 
Napela, D.C.N.Y.. 28 F.2d 898— 
U. S. V. Ephraim, D.C.R.I., 8 F.2d 
■512. 

Beview by court 

Proceedings before United States 
commissioner, in which search war¬ 
rant was Issued, were reviewable by 
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district court.—U. S. v. Deloic, D.C. 
Wash., 2 F.2d 377. 

24. U.S.—Levin v. Blair, D.C.Pa., 17 
P.2d 151—Bucari v. Fill, D.C.Pa., 
31 F.Supp. 433—^U. S. v. American 
Brewing Co., D.C.Pa.. 296 P. 772. 

Mo.—State v, De Clue, App., 267 S. 

W. 45. 

Appeal 

While practice of the district court 
was to regard records of United 
States commissioner's office as be¬ 
fore the court In proceedings to 
quash a search warrant and to ac¬ 
cept copies furnished by counsel, on 
appeal the appellate court should 
have before it a copy of the commis¬ 
sioner’s record duly certified by him. 
—^Mellet & Nichter Brewing Co. v. 

U. S., D.C.Pa., 296 P. 765. 

Burden of proof 

Where search warrant for private 
dwelling was supported by affidavit 
showing probable cause to believe 
intoxicating liquor was being manu¬ 
factured therein, burden was on par¬ 
ty seeking to quash warrant, or evi¬ 
dence obtained thereunder, to show 
dwelling was not used for purposes 
charged.—U. S. v, Goodwin, D.C.Cal.. 

1 F.2d 36. 

Grounds for quashing 

<1) Warrant issued on insuffi¬ 
cient complaint or affidavits should 
be quashed.—^People v. Pederson, 248 
Ill.App. 462—^Hirschfteld v. Feople. 
241 Ill.App. 439. 

(2) Fact that place to be 
searched is apartment house is not 
ground for vacating warrant.—U. S. 

V. Tablonsky, D.C.N.Y., 8 F.2d 318. 

(3) Failure to take oral testimo¬ 
ny before commissioner before issu¬ 
ing search warrant did not authorize 
quashing of warrant, where person 
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motion to quash 'the affidavit and warrant under 
which the search w'as made is not a recognized 
procedare.25 The discretion exercised by the court 
on a motion to quash is a judicial discretion and 
must be exercised in accordance with established 
rules and must not be manifestly unreasonable or 
arbitrary.^® 

It has been held that the action of a United 
States commissioner in quashing or refusing to 
quash the warrant is not final, but may be reviewed 
by the district court.^"^ The conclusions of the com¬ 
missioner, however, should be upheld by the district 
court unless they are clearly wrong.28 


§ 395. Status of Property under Seizure 

Property seized on a warrant for violation of the 
liquor laws is deemed to be in the custody of the lav/, 
and is subject to the orders of the court having Juris¬ 
diction over It. 

Property seized on a warrant for violation of 
the liquor laws is regarded, in the interval between 
its seizure and the final judgment in the case, as 
in the custody of the law.29 The tribunal or officer 
in whose custody the property should remain pend¬ 
ing ultimate disposition thereof depends on the pro¬ 
visions of the controlling statutes,so and, depending 
on such statutes, the property may be wdthin the 


appeared Bind made sufficient affi¬ 
davit—Rose V. IT. S., C.C.A.Neb., 45 
F.2d 459. 

(4) Search warrant will not be 
quashed because officer taking- out 
warrant had no personal knowledge 
of sale of liquors by accused, where 
it appeared that probable cause for 
its issue was based on information 
of such sales by credible witnesses. 
—Commonwealth v. Donovan, 10 Pa, 
Dist & Co. 127, 9 Erie Co. 206, S 
Som.Leg.J. 355. 

(o) In view of general jurisdic¬ 
tion of the circuit court over search 
warrants, where a warrant sworn to 
before circuit court clerk was in¬ 
dorsed as “ordered issued'* and 
signed by the circuit court judge, 
«?uch indorsement imports verity, 
and its integrity could not be ques¬ 
tioned by showing an absence of a 
record entry by clerk during vaca¬ 
tion of the making of the affidavit 
and filing it as an application for the 
warrant, or by showing a like failure 
of the clerk to note on the record the 
order of the judge directing the issu¬ 
ance of the warrant.—State v, Cole¬ 
man, 259 S.W. 431, 302 Mo, 648. 

(6) Lapse of fourteen days be¬ 
tween sale of liquor and issuance of 
search warrant did not require 
quashing of warrant.—U. S, v. Lie- 
brich, D.aPa., 65 'P.2d 341. 

Xu resisting motion, government 
may use property seized under war¬ 
rant as evidence.—U. S, v. Goodwin, 
D.C.Cal., 1 F.2d 36. 

Scope of ing.niry 

Question whether lessor knew 
rented premises were being used for 
manufacture of liquor was not deter¬ 
minable on motion to quash.—U. S. 
V.. A Certain Distillery, D.C.La,, 24 
F.2d 557. 

Time for anashing warrant 

After United States commissioner 
had issued warrant, it had been exe¬ 
cuted, and an information charging 
violation of National Prohibition 
Act, based on the evidence obtained 
thereunder, had been filed in district 
court, commissioner was without 


power to quash warrant on a trav¬ 
erse, then made for the fii*st time, 
of the grounds on which it was is¬ 
sued.—U. S. V. McKay, D.CNev., 2 P. 
2d 257. 

25. Mont.—State v. English, 229 P. 
727, 71 Mont. 343. 

Tex.—^Anderson v. State, 172 S.W. 2d 
310, 146 Tex.Cr. 222—Cothran v. 
State, 159 S.W.2d ,876, 143 Tex.Cr. 
■570—Miller v. State, 150 S.W.2d 
1042, 141 Tex.Cr. 635—Buchanan v. 
State. 298 S.W. 569, 107 Tex.Cr. 
559- 

26. Z>i8cretio]i held abused 

Trial court, which peremptorily 
sustained motion to quash warrant 
to search for intoxicating liquors on 
erroneous ground that warrant was 
defective in falling to specify a def¬ 
inite time for commission of offense 
without giving commonwealth rea¬ 
sonable opportunity to prove facts 
on which it relied to show probable 
cause for Issuance of warrant, 
abused its discretion.—Common¬ 
wealth V, Loesel, 38 A.2d 523, 155 Pa. 
Super. 461, 

27- TJ.S.—^In re Search Warrant Af¬ 
fecting No. 277 Fifth Ave. in Bor¬ 
ough of Manhattan, City of New 
York, D.aN.Y., 55 P.2d 297—U. S. 
V. Roltman, D.C.I11., 36 F.2d 86, af¬ 
firmed, C,C.A., Roitman v. U. S., 
41 P.2d 519—In re No. 191 Front 
St., Borough of Manhattan, City 
of New York, C.O.AN.Y., 5 P.2d 
282— JJ, S. V. Madden, D.C.Mass., 
297 P. 679—U. S, v. Casino, D.C.N. 
Y., 286 F. 976. 

However, there is also some au¬ 
thority to the contrary.—^U. S. v. 
Mathes, B.C-Pla., 1 P.2d 935. 

28. U.S.—U, S. V. Madden, D.C. 
Mass., 297 P. 679. 

29. Conn.—^Pickett v. Marcucci's 
Liquors, 151 A. 526. .112 Conn. 169. 

33 C.J. p 683 note 24. 

Contraband cases nsed to transport 
liquor 

Pending prosecution for violating 
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liquor law court could control custo¬ 
dy of contraband tomato cases, used 
as device for transporting liquor.— 
Maley v. Heichemer, 256 P. 4, 81 
Colo. 379. 

30. Under particular statutes 

(1) Liquor seized need not be de¬ 
livered to the clerk of the court, but 
may lawfully be retained by the offi¬ 
cer seizing it.—^U. S. v. McGuire, D. 
C.N.Y., 300 F. 98. 

(2) Liquor seized by prohibition 
agents as being in violation of per¬ 
mit may be retained by prohibition 
authorities pending action on cita¬ 
tion.—Seitz Brewing Co. v. Blair, D. 
C.Pa., 13 P.2d 946. 

(3) Custody of the liquor should 
remain in field representatives until 
court enters an order vesting title in 
alcoholic beverage control board or 
restoring property to its lawful own¬ 
er.—Beeves v. Bell, 147 S.W.2d 711, 
285 Ky. 300. 

(4) Turning seized property over 
to a supreme court commissioner or 
magistrate who orders it returned 
to a proper custodian has been held 
a sufficient compliance with a stat¬ 
ute requiring seized property to be 
brought before a supreme court com¬ 
missioner or magistrate.—State v. 
Virgilio, 147 A. 330, 7 N.J.Misc. 721. 

(5) Property seized under a 
search warrant must be taken before 
the justice of the peace issuing the 
warrant, who alone has jurisdiction 
to determine its disposition, not be¬ 
fore a justice of the peace of anoth¬ 
er precinct.—-People, to Use of Pro¬ 
tective Finance Corporation, v. Kin- 
nison, 30 P.2d 249, 94 Colo. 350. 

(6) Under some statutes it is the 
duty of the officer seizing a car to 
deliver it to the district attorney or 
a person designated by him to be 
held to abide the judgment of the 
court, and it Is the duty of the coun¬ 
ty commissioners to provide the dis¬ 
trict attorney with suitable facilities 
for the storage and safekeeping of 
the property.—Commonwealth v. One 
Buick Automobile, 6 Pa,Dist & Co. 

i33L 
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control of the court having authority to order its 
destruction,^ 1 or may be subject to the orders of the 
criminal court wherein the indictment is pending.32 
The officer or person having possession of the prop¬ 
erty must account to, and is subject to the orders 
of, the court,and may be liable for contempt if 
he fails to do so,^^ notwithstanding another court 
may have ordered the destruction of the propcrt}^^^ 

Rights as between state and federal governments. 
Where intoxicating liquors are seized by a state of¬ 
ficer under a search warrant, and the United States 
then files an information for forfeiture, and while 
it is pending forfeiture proceedings are heard in a 
state court and the liquors are forfeited to the state, 
the United States cannot take the liquors away 
from the state to enforce the information.^® How¬ 
ever, wffiere the state asserted no right to seized 
liquor, and the only action taken by it was to fur¬ 
nish a warehouse to store the liquor after it had 
been seized, it was held that the liquor could prop¬ 
erly be declared forfeited to the United States.37 

Wrongful acquisition of possession by third per¬ 
sons. A third person who has disobeyed a court 
order requiring seized contraband to be kept in a 
warehouse by replevying and selling it may be held 
liable to the state for the proceeds.®® Where the 
owner of liquors seized brings an action to recover 
their possession, and, having recovered possession, 
dismisses his action and disposes of the liquors, the 


officer who seized them may recover their full value 
on its being found that they were rightfully seized 
by him.®® 

§ 396. Care of Property Seized 

The degree of care to be exercised as to liquor seized 
is that used by prudent men. 

In keeping the liquor seized, the officer is bound 
to exercise only such a degree of care and diligence 
as prudent men use in the care of their own 

goods.40 

§ 397. Proceedings for Forfeiture 

a. In general 

b. Nature and character 

c. Conditions precedent 

d. Jurisdiction and venue 

e. Parties 

f. Pleadings 

g. Evidence 

h. Trial 

a. In General 

There must be at least substantial compliance with 
statutory requirements governing the proceedings for 
forfeiture of property under the liquor laws, and such 
statutes should be construed according to the ordinary 
meaning of the language employed. 

The proceedings to enforce a forfeiture under the 
liquor laws are determined by the statutory provi¬ 
sions,^^ and such statutory provisions for the en- 


31. N.D.—state v. Dufek, 193 N.W. 
92S, 49 N.D, 851. 

32. Tenn.—State v. Bass, 281 S.W. 
936, 153 Tenn. 162. 

Jnrisdictloii over liquor, Tmt not over 
veliicle 

Under some statutes, although the 
criminal court retains jurisdiction of 
the liquor until it determines the 
proper disposition to be made there¬ 
of, it lacks authority to direct that 
the vehicle be held.—Casone v. State, 
140 S.W.2d 1081, 176 Tenn. 279. 

33. N.D.—State v. Dufek, 193 N.W. 
928, 49 N.D. 851. 

Wyo.—State v. District Court of 
Eighth Judicial Dist. in and for 
Natrona County, 238 P. 545, 33 
Wyo. 281. 

Preliminary order immaterial 
Under some statutes, where the 
seizure has been made by the sheriff 
and he reports the seizure to the 
clerk of the criminal court, it is his 
duty to hold the liquor or other prop¬ 
erty subject to the order of the 
court, regardless of any preliminary 
order of the court.—Casone v. State, 
140 S.W.2d 1081, 176 Tenn, 279. 
Srroneons order of court 
I? liquor seized by representatives 
of department of revenue as contra¬ 


band is taken from their possession 
by an order of county court, they 
will not be liable for its value under 
their official bonds, even though the 
order which is within court’s juris¬ 
diction is erroneous.—Reeves v. Bell, 
147 S.W.2d 711, 285 Ky. 300. 

34. N.D,—State v. Dufek, 193 N.W. 
928, 49 N.D, 851. 

35. N.D.—State v. Dufek, supra. 

33. U.S.—U. S. V, Twenty-Six Cases 
of Intoxicating Liquors, D.C.Mass., 
287 F. 540. 

37. U.S.—U. S, V. 69 Fifths of 
Graves Imported Gin, Etc., D.C. 
Idaho, 57 F.Supp. 288. 

38. Colo,—Maley v. Heichemer, 256 
P. 4, 81 Colo. 379. 

39. Kan.—^Hines v. Stahl, 99 P. 273, 
79 Kan. 88, 131 Am.S.R. 280, 20 L. 
R.A.,N.S., 1118, 17 Ann.Cas. 298. 

40. Vt,—Perkins v. Gibbs, 29 Vt 
343. 

Bemoval 

Under a statute authorizing in¬ 
spector of state liquor control com¬ 
mission, searching premises under a 
search warrant, on finding alcoholic 
beverages in unlawful possession or 
use, to seize such alcoholic beverag¬ 
es and all implements, furniture, and 
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fixtures used or kept for such illegal 
acts, and to keep them securely un¬ 
til final action is had thereon, in¬ 
spector was made responsible for the 
safekeeping of seized property, and, 
if he believed removal was safest 
method, district court should not in¬ 
terfere unless it was shown that he 
was abusing discretion vested in 
him.—Utah Liquor Control Commis¬ 
sion V. District Court of Seventh Ju¬ 
dicial Dist. In and for Carbon Coun¬ 
ty, 111 P.2d 144, 100 Utah 135. 

41. Cal.—Traffic Truck Sales Co. of 
California v. Justice's Court of 
Red Bluff Tp., Tehama County, 220 
P. 306, 192 Cal. 377. 

Enforcement of forfeitures general¬ 
ly see Forfeitures § 5. 
CiroumstaiLceB held not to pirediide 
forfeiture proceeding’s 
(1) Forfeiture proceedings against 
the seized property could be main¬ 
tained notwithstanding the prohibi¬ 
tion administrator directed the re¬ 
turn of the property and the removal 
of his agents from the premises.— 
In re Troy Food Products Co., D.C. 
N.T., 14 F.2d 677. 

<2) The fact that government of¬ 
ficers refused to release on bond a 
vessel seized for illegal transporta¬ 
tion of liquor was held not to estop 
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forcement of a forfeiture must be followed^^ 
strictly,^3 or at least substantially.^^ unambig¬ 
uous statute dealing with the procedure for con¬ 
demnation of seized property must be construed ac¬ 
cording to the ordinary and reasonable meaning of 

the language employed.^ 5 

Ordinarily, the right of the government to obtain 
a forfeiture under intoxicating liquor statutes re¬ 
quires a judicial determination.^6 It has been held 
that the question of whether or not property seized 
under a search -warrant is forfeitable is to be deter¬ 
mined on the libel for forfeiture rather than on a 


motion to vacate the search warrant and to obtain 
a return of the property seized. 

Discretion, Under some statutes, if the conditions 
prescribed therein for forfeiture are shown to exist, 
forfeiture follows as a matter of course, and there 
is no discretion in the court to determine whether 
or not the vehicle involved should be forfeited 
but under other statutes, wide discretion is given 
to the trial judge in the matter of forfeiture,^^ al¬ 
though such discretion is not unfettered and must 
rest on the record.^® 

Limitations, Forfeiture proceedings must be 


the government from maintaining 
forfeiture proceedings against the 
vessel.—The G-S83, D.C.R.L, 6 F.2d 
416. 

XTAder ^rational Prohihitiou Act 

(1) Prior to the repeal of the 
N’ational Prohibition Act, it -was 
mandatory on the government to 
bring forfeiture proceedings against 
the vehicle under such act, rather 
than under other statutes such as 
the customs or revenue laws, w’here 
the provisions of the Prohibition Act 
could be applied.—^U. S. v. One Buick 
Coup4, D.CFla., 54 P.2d 800—U. S. 
V. Walker, D.C.Tenn., 41 P.2d 538— 
U. S. V. Chevrolet Truck, Motor No. 
3802777, D.aMich., 30 F.2d 830, af¬ 
firmed, C,C.A., General Motors Ac¬ 
ceptance Corporation v. U. S., 40 P.2d 
599—S. V. General Motors Ac¬ 
ceptance Corporation, C.C.A.Ala., 25 
P.2d 238—U. S. V. Two Mack Trucks, 
D.C.Pa,, 20 F.2d 188—^National Sure¬ 
ty Co. V. U, S., C.C.A.Wash., 17 P.2d 
369—^U. S. v. One Bay State Road¬ 
ster, D.C.Conn., 2 F.2d 616. 

<2) Where the occupant of a ve¬ 
hicle containing liquor was arrest¬ 
ed in the act of transportation and 
convicted under the National Pro¬ 
hibition Act, disposition of the vehi¬ 
cle was required to be made under 
such Act.—Commercial Credit Co. v. 
U. S., Wash., 48 S.Ct. 232, 276 U-S. 
226, 72 L..Ed. 541—Port Gardner Inv. 
Co. V. U. S., 47 S.Ct. 165, 272 U.S. 
564, 71 I..Ed. 412—U. S. v. One Buick 
Coup6, D.C.Fla., 54 P.2d 800—Com¬ 
mercial Credit Co. v. U. S., C.C.A.Ida- 
ho, 33 F.2d 228—Shelliday v. U. S., 
CCA.W.Va, 25 P.2d 372—Greer- 
Robbins Co. v. U. S., C.C.A.Cal., 19 
F.2d 841. 

(3) On the other hand, forfeiture 
proceedings against the vehicle were 
not required to be brought under the 
National Prohibition Act where, by 
reason of the absence of statutory 
prerequisites or conditions precedent, 
prosecution under such Act could not 
be had.—^U. S. v. One Hudson Coach, 
D.C.N.T., 57 P.2d 539—General Mo¬ 
tors Acceptance Corporation v. U. 
S., C.C.A.Mich., 40 F.2d 599—U. S. v. 
One Buick Automobile, D.C.Ga., 33 F. 
2d 353—U. S. V. One Nash Auto, D. 


C.Mont., 23 F.2d 126—Collateral Inv. 
Co. V. U. S., C.C.A.Idaho, 17 F.2d 374 
—U. S. V. One Chevrolet Truck, D.C. 
N.Y., 1 F.Supp. 896. 

(4) Other decisions under Na¬ 
tional Prohibition Act.—The Stand¬ 
ard Coaster, B.C.N.T., 55 F.2d 306, 
affirmed, C.C.A., The Patricia, 62 F.2d 
1054, certiorari denied The Liberty 
V. U. S., 53 S.Ct. 690, 289 U.S. 747, 
77 L.Ed. 1493—U. S. v. One Buick 
Coups, D.C.Fla., 54 F.2d 800—U. S. v. 
Two Mack Trucks, D.C.Pa., 20 P.2d 
188. 

42. Okl.—One Dodge Touring Car v. 

State, 222 P. 662, 97 Okl. 21. 

Pa.—Commonwealth v. Pittaro, Quar. 

Sess., 34 Luz.Leg.Reg. 91. 

‘"The prescribed procedure is in 
general regarded as exclusive and in 
a sense jurisdictionaL*"—^Utah Liq¬ 
uor Control Commission v. Wooras, 
93 P.2d 455, 4h, 97 Utah 351. 

Filing of inforxnation by attorney 
general 

Under some statutes, the attorney 
general may file an Information 
against a vehicle used in transport¬ 
ing intoxicating liquor only on fail¬ 
ure of the commonwealth’s attorney 
to act within a prescribed time; 
such statutes were held not to per¬ 
mit an information filed by the at¬ 
torney general to be substituted for 
any other information or to contem¬ 
plate that two informations be filed 
at the same time.—Cason v. Com¬ 
monwealth, 24 S.B.2d 435, 181 Va. 
297. 

Fracticability of applsring statute 

Under a statute dealing with the 
confiscation and sale of liquor which 
provided that the sheriff should pro¬ 
ceed “as nearly as may be practica¬ 
ble” under a different statute, the 
quoted phrase means that the proce¬ 
dure set forth in the latter statute 
must be followed in liquor cases un¬ 
less there is some valid reason why 
it is not practicable to follow it; 
the phrase does not vest the sheriff 
with discretion as to what portion 
of the statute he should use.—Fort 
Sumter Hotel v. South Carolina Tax 
Commission, 21 S.R2d 393, 201 S.C. 
50. 

43- U.S.—The Motor Vessel K- 
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22S45. D.C.N.T.. 55 P.2a 666, af- 
firmed, C.C.A., 55 F.2d 671—Gener¬ 
al Motors Acceptance Corporation 
v. U. S., C.C.A.N.C., 23 F.2d 799. 

33 C.J. p 684 note 40. 

At least reasonable strictness 
U.S.—U. S. V. Thirteen Cases of Ng 
Ka Py, D.aCal., 23 F.2d 713— 
Ghisolfo V. U. S., C.C.A.Cal., 14 F. 
2d 389. 

44. Mont—State v. Certain Intoxi¬ 
cating Liquors, 227 P. 472, 71 

Mont. 79. 

Substantia compliance held shown 
U.S.—U. S. V. One Dodge Coup4, Ten¬ 
nessee License 81-976, D.C.Tenn.. 
13 P.2d 1019. 

45- Va.—Cason v. Commonwealth. 
24 S.E.2d 435, 181 Va. 297. 

46- U.S.—The Motor Vessel K-* 
22845, D.C.N.Y., 55 P.2d 666, af¬ 
firmed, C.C.A., 65 P.2d 671. 

47. U.S.—^In re Search Warrant Af¬ 
fecting No. 277 Fifth Ave. in Bor¬ 
ough of Manhattan, City of New 
York, D.C.N.Y., 55 P.2d 297. 

Enjoining removal 

Where affidavit of proprietor 
whose property was seized by in¬ 
spector of state liquor control com¬ 
mission pursuant to State Liquor 
Control Act, seeking to enjoin remov¬ 
al of property, made no attack on 
validity of process of seizure, but 
sought only to raise an issue on 
merit of proposed forfeiture of 
seized property, district court had no 
jurisdiction to act on affidavit, since 
issue sought to he raised therein 
could be raised only as a defense to 
the main proceeding.—Utah Liquor 
Control Commission v. District Court 
of Seventh Judicial Dlst, in and for 
Carbon County, 111 P.2d 144, 100 
Utah 135. 

48. Fla.—^State v. One Hudson 
Roadster Automobile, 139 So. 821, 
104 Fla. 301. 

49. Va.—Myown Development Cor¬ 
poration V. Commonwealth, 167 S. 
E. 374, 169 Va. 1004. 

59. Va,—^Myown Development Cor¬ 
poration V. Commonwealth, supra. 
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commenced within the time limited by statute.^i It 
is sometimes required that they be commenced with¬ 
in a reasonable time after seizure of the property.^^ 

b. Nature and Character 

It is generally agreed that forfeiture proceedings 
under the intoxicating liquor laws are to be regarded 
as in rem, but there is some conflict as to whether they 
are civii, criminal, or quasi-criminal in nature. In 
some Jurisdictions the forfeiture proceedings are sepa¬ 
rate and distinct from the criminal prosecution against 
the person, whereas in other jurisdictions forfeiture 
may be directed as an Incident of the prosecution 
against the person. 

Proceedings under the intoxicating liquor laws 
for the forfeiture or condemnation of liquor or oth¬ 


er property are generally regarded as in rem,^3 
and are considered by many authorities, under the 
prevailing statutes, to be civil in nature.^^ Other 
authorities, however, under differing statutes, con¬ 
sider such proceedings to be in the nature of a crim- 
inal^S or quasi-criminal^® action. Under some stat¬ 
utes, the property is subject to forfeiture in pro¬ 
ceedings had under a search warrant®*^ although 
this procedure is not exclusive and does not pre¬ 
clude enforcement of the forfeiture by libel pro¬ 
ceedings.®® A proceeding for the forfeiture of 
liquor is independent of a proceeding- to suppress 
evidence illegally seized by officers of the govern¬ 
ment.®^ 


51. Ga.—Oberlain v. State, 157 S.E. 
357, 42 Ga.App. 796. 

Prcoeeding’s lield timely 
U.S.—Ka Py Cases, C.C.A.Cal., 24 
F.2d 772. 

Conn.—Pickett v. Marcucci’s Liq¬ 
uors, 151 A. 526, 112 Conn. 169. 
Time fixed for answer 

In a prosecution for maintaining a 
common nuisance, the trial to deter¬ 
mine whether the property seized un¬ 
der the warrant should be forfeited 
may be had at the time fixed for an¬ 
swer in the notice served on defend¬ 
ant, or any other time fixed by the 
court In its discretion.—State v. For- 
en, 97 P. 791, 78 Kan. 654. 

Warrant issued by justice 

Under some statutes it has been 
held that the return on a warrant is¬ 
sued by justice of the peace to seize 
the property must be made within 
three days after its Issue, and jus¬ 
tice must certify proceedings in con¬ 
nection therewith to the district 
court forthwith, and that, where 
such proceedings were not certified 
until the lapse of two weeks, forfei¬ 
ture was void.—State v. Certain In¬ 
toxicating Liquors, 227 P. 472, 71 
Mont. 79. 

52. N.T,—^People v. 1,400 Packages 
Containing Scotch Whisky, 142 N. 
B. 298, 236 N.Y. 596. 

33 C.J. p 688 notes 86, 87. 

53. U.S.—U. S. V. One Ox-^o Ameri¬ 
can Eagle Airplane, No. 5671, D.C. 
Wash., 38 'P.2d 106—General Mo¬ 
tors Acceptance Corporation v. U. 

S., C.C.A.N.C., 23 F.2d 799. 

Cal.—Traflac Truck Sales Co. of Cali¬ 
fornia V. Justice's Court of Red 
Bluff Tp., Tehama County, 220 P. 
306, 192 Cal. 377. 

Ind.—^Forgan v. State, 172 N.B. 196, 
91 Ind.App. 604. 

Iowa.—State v. One Certain Ford 
Coup4 Automobile, 218 N.W. 346, 
205 Iowa 597. 

Ky.—^Rickman v. Commonwealth, 265 
S,W. 452, 204 Ky. 848, dissenting 
opinion, 265 S.W. 609. 

Mass.—Commonwealth v. Certain 
Motor Vehicle, 159 N.E. 613, 261 


Mass. 504, 61 A.L.R. 548—B. J. 
Fitzwilliam Co. v. Commonwealth, 
154 N.B. 570, 258 Mass. 103—Com¬ 
monwealth V. Certain Intoxicating 
Liquors, 154 N.E. 569, 258 Mass. 
•85—Commonwealth v. Certain In¬ 
toxicating Liquors, 149 N.E. 613, 
253 Mass. 581. 

Minn.—City of Duluth v. Cerveny, 16 
N.W.2d 779, 218 Minn. 511. 

Mont.—State v. Rouleau, 219 P. 1096, 
68 Mont. 529. 

Okl.—1942 Chevrolet Automobile, 
Motor No. BA193397, v. State ex 
rel. Cline, 136 P.2d 395, 192 Okl. 
555—One Dodge Touring Car v. 
State, 222 P. 662, 97 Okl. 21. 

Pa.—Commonwealth v. Certain Con¬ 
fiscated Liquors, 91 Pa.Super. 165 
—Commonwealth v. One Five-Pas¬ 
senger Overland Sedan, 90 Pa.Su¬ 
per. 376—Commonwealth v. One 
Dodge Sedan, 34 Pa.Dist. & Co. 301, 
1 Fay.L.J. 205, 86 Pittsb.Leg.J. 

591, 9 Som.Leg.J. 170. 

RI.—State V. Seymour, 126 A. 755, 
46 R.I. 257. 

Tenn.—Casone v. State, 140 S.W.2d 
1081, 176 Tenn. 279. 

Va.—Ives V. Commonwealth, 27 S.E. 

2d 906, 182 Va. 17. 

33 C.J. p 684 note 32. 

Thing as real offender 

The proceeding is in rem, not 
against the owner or possessor, but 
against the thing itself, which is 
treated as the real offender.—Cal¬ 
houn V. State, 127 S.E. 659, 33 Ga. 
App. 786. 

N.Y.—People v. Three Barrels Pull, 
140 N.E. 234, 236 N.Y. 175. 

Utah.—Utah Liquor Control Com¬ 
mission V. Wooras, 93 P.2d 455, 97 
Utah 351. 

54. Kan.—State v. Curtis, '57 P.2d 
22, 143 Kan. 984—State v. Bennell, 
19 P.2d 443, 137 Kan. 183—State v. 
Powell, 244 P. 1053, 120 Kan. 731. 
Ky,—^Rickman v. Commonwealth, 265 
S.W. 452, 204 Ky. 848. 

Pa.—Commonwealth v. Certain Con¬ 
fiscated Liquors, 91 Pa.Super. 165. 
Tex.—^Lorance v. State, Civ.App., 172 
S.W.2d 386, error refused. 

Utah.—Utah Liquor Control Com¬ 
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mission v. Wooras, 93 P.2d 455, 97 
Utah 351. 

33 C.J. p 684 note 32. 

Not punishment for crime 
Forfeiture of property as a liq¬ 
uor nuisance is in no sense a punish¬ 
ment for crime, but is simply meth¬ 
od designed to abate and prevent 
continuance of nuisance.—Clark v. 
Commonwealth, 265 S.W. 280, 204 
Ky. 740. 

Recognizance for costs 
Complaint for seizure and forfei¬ 
ture of intoxicating liquor is not 
complaint for “criminal offense,” so 
as to require complainant to give 
recognizance for costs, required by 
statute.—State v. Seymour, 126 A. 
755, 46 R.L 257. 

In Montana 

(1) It has been asserted that for¬ 
feiture proceedings under the liquor 
laws are of a civil nature.—State v. 
Johnson, 220 P. 82, 69 Mont. 38, fol¬ 
lowed in State v. Melchert, 220 P. 84, 
69 Mont. 44. 

(2) It has also been asserted, 
however, that such a proceeding is 
neither a civil nor a criminal action, 
but must be classed as a special pro¬ 
ceeding.—State V. Rouleau, 219 P. 
1096, 68 Mont. 529. 

55. Mass.—Commonwealth v. Cer¬ 
tain Motor Vehicle, 159 N.E. 613, 
261 Mass. 504, 61 AL.R. 548. 

33 C.J. p 684 note 31. 

56. Iowa.—State v. One Certain 
Ford Coup§ Automobile, 218 N.W. 
346, 205 Iowa 597—State v. Certain 
Intoxicating Liquors, 194 N.W. 
283, 196 Iowa 230. 

Minn.—City of Duluth v. Cerveny, 16 
N.W,2d 779, 218 Minn. 511. 

33 O.J. p 684 note 31. 

57. U.S.—Quandt Brewing Co. v. U. 

S., C.C.A.N.Y., 47 F.2d 199. 

58. U.S.—Quandt Brewing Co. v. U. 

S., supra—Daeufer - Lieberman 
Brerwing Co. v.’ U. S., C.C.A.Pa., 8 
P.2d 1. 

r.). Tenn.—^Homolko v. State, 295 S. 
W. 66, 155 Tenn, 467. 
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Relationship to proceedings against the person. 
Under some statutes it has been held that a forfei¬ 
ture of the vehicle in which the liquor was trans¬ 
ported may be directed as an incident of the con¬ 
viction of the person, without any separate and in¬ 
dependent proceeding against it,®® although the gov¬ 
ernment is not required to proceed summarily in 
the criminal proceeding, and may proceed after 
conviction on a separate libel to forfeit the prop- 
erty.®i There is other authority, however, holding 
that proceedings against the person charged with a 
violation of the liquor laws and those against prop¬ 
erty seized because used in connection with such 
violation are separate and distinct,®2 and the judg¬ 
ment in one does not affect that in the other,®® 
or at least the result in the criminal prosecution 
against the person is not conclusive.®^ It has also 
been held that the dismissal of a criminal prosecu¬ 
tion involving the question of accused’s lawful pos¬ 
session of the liquor is conclusive as to such issue 
in subsequent proceedings for forfeiture.®® As dis¬ 
cussed infra subdivision c of this section, convic¬ 
tion of the person is a condition precedent, under 


some statutes, to forfeiture proceedings against the 
property. 

c. Conditions Precedent 

There must be a compliance with all conditions 
precedent to the maintenance of forfeiture proceed¬ 
ings, including conditions respecting the necessity and 
validity of seizure, possession, or a warrant. Under 
some statutes forfeiture proceedings cannot be main¬ 
tained until the person in charge of the property has 
been convicted, but under other statutes such prior 
conviction is unnecessary. 

As a general rule there must be a compliance with 
all conditions precedent to the maintenance of for¬ 
feiture proceedings.®® 

A fact basic to the exercise of the court’s ju¬ 
risdiction to forfeit or condemn property under the 
intoxicating liquor laws is its possession, actual or 
constructive, of the property;®*^ and the possession 
and control of the court must be lawful.®® Unless 
the statute under which the proceedings are brought 
so provides, possession of the res by the court and 
the right to maintain forfeiture proceedings are not 
dependent on the legality or validity of the seizure,®®' 


60. U.S.—U. S. V. Spallo, D.C.Mo., 
48 F.2d '891—U. S. v. Pierson, D.C. 
Wash,, 44 P.2d 852. 

Neb.—CIarke v. State, 250 N.W. 551, 
125 Neb. 445. 

SxLforcemaxtt of forfeiture zesoltinsr 
from coxLvictioiL 

The state’s right to forfeiture of 
an automobile used in the unlawful 
transportation of liquor is imputed 
on conviction of owner or driver 
committing offense, and hence a 
sheriffs proceeding to secure forfei¬ 
ture and determine interests of lien 
claimants Is not to forfeit but to en¬ 
force the forfeiture’that has result¬ 
ed under statute from conviction.— 
Phariss v. Kimbrough, Tex.Civ.App., 
118 S.W.2d 661, error refused. 

61. U.S.—^The Harbour Trader, C.C. 
A.N.T., 42 P.2d 858. 

83 C.J. p 672 note 67 [k]. 

62. XT.S.—S. V. Bryan, D.C.Tex., 
3 P-Supp. 249. 

33 C.J. p 684 note 35. 

Owner’s guilt not in issue 
In forfeiture proceedings against 
the vehicle, the guilt or innocence of 
the owner of the vehicle is not in 
issue; the only issue Is whether the 
vehicle was used in violation of law. 
—^Alcorn V. Alexandrovicz, 153 A. 
786, 112 Conn. 61-8. 

Statute as to offenders 

A statute dealing with the process 
or procedure by which an offender 
may be arrested, imprisoned, or 
balled, has been held not to affect 
procedure on an inquiry into the le¬ 
gality of the seizure and forfeiture 
of his property.—U. S. v. Loomis, C. 


C.A.Wash., 297 P. 359, followed in U. 
S. V. Thomas, 297 P. 362. 

63. Or.—State v. Hoffman, 166 P. 
765, 85 Or. 276, 1 A.L.R. 1683. 

33 C.J. p 684 note 36. 

64. Kan.—State v. Powell, 244 P. 
1053, 120 Kan. 731. 

Ky.—^Moore v. Commonwealth, 168 S. 

W.2d 342. 293 Ky. 55. 

Pa,—Commonwealth v. Certain Con¬ 
fiscated Liquors, 91 Pa Super. 165. 

65. U.S.—Castro v. U. S., C.C.A. 
Puerto Rico, 23 F.2d 263. 

66. Presence of legally appointed 
officer 

Summary confiscation, under stat¬ 
utes authorizing confiscation with¬ 
out warrant where the offense oc¬ 
curs in the presence of an officer, 
cannot be had if it does not appear 
that at least one of the persons in 
whose presence the alleged violation 
occurred was a legally appointed 
officer.—State v. Rouleau, 219 P. 
1096, 68 Mont 529, 

67. IT.S.—The Motor Tessel K- 

22845, D,C.N,T.. 55 P.2d 666, af¬ 
firmed, C.C.A., 55 P.2d 671—Strong 
V. U. S., C.C.A.Mass., 46 P.2d 257, 
79 AL.R. 150, certiorari granted 51 
S.Ct. 492, 283 U.S. 815, 76 L.Bd. 
1432, case dismissed 52 *S.Ct 27, 
284 U.S. 691, 76 L.Bd. 583—Ng Ka 
Py Cases, C.C.A.Cal., 24 P,2d 772 
— ^U. 6. V. Bryan, D.C.Tex., 3 P. 
Supp. 249. 

Utah.—^Utah Liquor Control Com¬ 
mission V. Wooras, 93 P.2d 455, 97 
Utah 351. 

Time of acquiring possession 
In order that the court may be 
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given jurisdiction, the government 
must have lawful possession of the 
property when it files the libel, and 
an attachment following the libel 
does not give the antecedent posses¬ 
sion of the res which is requisite to 
Instituting and maintaining the libel 
proceeding.—Daeufer - Lieberman 
Brewing Co. v. U. S., C.C.A.Pa., 8 P^ 
2d 1. 

88. Utah.—^Utah Liquor Control 
Commission v. Wooras, 93 P.2d 
455, 97 Utah 351. 

66. U.S.—^U. S. V. Quantity of Ex¬ 
tracts, Bottles, Etc., B.C-Bla., 54 
P.2d 643—Strong v. U. S., C.C.A. 
Mass., 46 P.2d 257, 79 A.L.R 150, 
certiorari granted 51 S.Ct. 492, 283 
U.S. 815, 75 L.Ed. 1432, case dis¬ 
missed 52 S.Ct 27, 284 U.S. 691, 76 
L.Ed. 583. 

Pa.—Commonwealth v. One Dodge. 

Sedan, 37 Pa.Dist. & Co. 166. 

By whom s^zure made 

(1) The fact that seizure was not 
made by a prohibition officer was 
held not to preclude the federal gov¬ 
ernment from maintaining forfeiture 
proceedings under the National Pro¬ 
hibition Act.—The Sebastopol, C.C.A. 
N.T., 56 P.2d 590, reversed in part on 
other grounds General Import & Ex¬ 
port Co. V. U. S., 52 S.Ct. 473, 286 
U.S. 67, 76 L.Ed, 981, affirmed in part 
62 S.Ct. 474, 286 U.S. 70, 76 L.Ed, 
983—U. S. V. Story, C.C.A.Tex., 294 
P. 617. 

(2) Even If seizure were illegal, 
the government could adopt it for 
purposes of forfeiture proceedings.—. 

I Rothman v, Campbell, D.C.N.T., 54^ 
1 P.2d 103. 
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and, it has been held, need not be predicated on a 
previous seizure at alU® Under some statutes, 
however, seizure has been held a prerequisite to 
forfeiture,and, where the statutes require pos¬ 
session to be predicated on a seizure, the seizure 
must not be wrongful and unlawful.72 While there 
is authority holding, under some statutes, that only 
intoxicating liquors seized under search warrants 
are subject to forfeiture,'^^ it has generally been 
considered that forfeiture proceedings will lie not¬ 
withstanding the absence of a valid search warrant 
where, under the statutes, procedure by search war¬ 
rant is not exclusive as a method of forfeitures^ 
Forfeiture proceedings under an intoxicating liquor 


statute may be maintained notwithstanding the sei¬ 
zure of the property was made under a different 
Statutes® 

Conviction of person. Under some statutes pro¬ 
ceedings to condemn and destroy liquors and other 
property kept or used in violation of law may be 
had before the trial or conviction of the person 
charged with keeping or using them unlawfuIlyS^ 
Under other statutes the prior arrest and convic¬ 
tion of the person in charge of a vehicle or con¬ 
veyance used in the illegal transportation of intoxi¬ 
cants is a condition precedent to the forfeiture of 
such vehicle or conveyances'^ and, if such person 


(3) The federal government could 
ratify and adopt a seizure by local 
officers so as to render the property 
seized subject to forfeiture.—^Dodge 
V. U. S., R.I., 47 S.Ct. 191, 272 U.S. 
530, 71 KEd. 392—U. S. v. One Pack¬ 
ard Truck. O.O.A.N.T., 65 P.2d 882— 
U. S. V. One Five-Ton Mack Truck, 
Serial No. 573856, D.C.Del., 3 P.Supp. 
291. 

(4) However, the federal govern¬ 
ment could not ratify or adopt a sei¬ 
zure which in its inception was ille¬ 
gal and which remained illegal.— 
U. S. V. A Quantity of Contraband 
•Liquor and Miscellaneous Articles, 
D.C.Pa.. 47 F.2d 321. 

Prevention, of seizure 
A person who wrongfully took 
possession of contraband property 
contrary to an order of the court 
was held not entitled to assert that 
the forfeiture proceedings were de¬ 
fective for failure to seize the prop¬ 
erty, since by his action he prevent¬ 
ed the seizure.—Maley v, Heichemer, 
256 P. 4, 81 Colo. 379. 

70. U.S.—U. S. V. 2,616 Barrels, 
More or Less, of Beer, D.C.Pa., 1 
F.2d 500. 

71. U.S.—O'Donnell v. U. S., C.C.A. 
N.J., 57 P.2d 633—Ghisolfo v. U. 

S., C.C.A.Cal., 14 F.2d 389. 

72. U.S.—Hollenbach v. U. S., C.C. 
A.Pa., 63 F.2d 874—U. S. v. Charles 
D. Kaier Co., C.C.A.Pa., 61 F.2d 160 
—IT. S. V. A Quantity of Contra¬ 
band Liquor and Miscellaneous Ar¬ 
ticles, D.C.Pa., 47 F.2d 321—U. -S. 
V. Walker, D.QTenn., 41 F.2d«638— 
IT. S. V. 20 Barrels of Alcoholic 
Preparation, Marked Disinfectant, 
D.C.Pa., 30 P.2d 298—U. S. v. Cer¬ 
tain Malt, D.C.Minn., 23 P.2d 879— 
Daeufer-Lieberman Brewing Co. v. 
IT. S., C.C.A.Pa., 8 F.2d 1. 

Utah.—^Utah Liquor Control Commis¬ 
sion V. Wooras, 93 P.2d 466, 97 
Utah 351. 

33 C.J. p 669 note 63. 

TTnlawfiil search 

Where the search was unlawful, 
seizure of the res necessarily falls; 
and the entire forfeiture proceeding, 
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together with the right to hold the 
res, falls with it.—U. S. v. Lot of 
Wine at 1914 Daly Ave., D.C.N.T.. 31 
F.2d 495. 

Failure of owner to question entry 
into building 

Liquor found in a building was 
held properly forfeited where the 
legality of the officers’ entry into the 
building was not questioned by the 
building owner.—^Zimmy v. U. S., C. 
C.A.N.J., 60 P.2d 523. 

73- U.S.—^U. S. V. Contraband Liq¬ 
uors, D.C.Pa., 40 P.2d 307. 
Vacation of search warrant 
The government acquires no other 
or greater title to, or right in, the 
liquor than that obtained by the sei¬ 
zure, and, when the search warrant 
under which the seizure was made is 
vacated, the right of forfeiture also 
falls.—U. S. V. Specified Quantities 
of Intoxicating Liquors, C.C.A.N.Y., 
7 F.2d 835. 

Search warrant as essential to par¬ 
ticular procedure 

Where wine was not taken under 
search warrant, procedure under 
statute dealing with procedure un¬ 
der search warrant was inapplicable. 
—^Pickett V. Marcucci’s Liquors, 151 
A. 526, 112 Conn. 169. 

74. U.S.—U. S. V. 135,019 Gallons, 
More or Less of Wine, Etc., D.C. 
Cal., 56 F.2d 1064—U. S. v. Quan¬ 
tity of Extracts, Bottles, Etc., D.C. 
Fla., 54 !F,2d 643—Strong v. U. S., 
C.C.A.Mass., 46 F.2d 267, 79 AJL. 
H. 150, certiorari granted 61 S.Ct. 
492, 283 U.S. 815, 75 L.Ed. 1432, 
case dismissed 62 S.Ct. 27, 284 U.S. 
691, 76 L.Bd. 6«3—Ng Ka Py Cas¬ 
es, C.C.A.Cal., 24 F.2d 772—Avig- 
none v. U. S., C.C.A.N.T., 12 P.2d 
609. 

Okl.—^Brumley v. State, 123 P.2d 967, 
190 Okl. 371. 

Invalidity of warrant held immatexi- 
ai 

The alleged Invalidity of search 
warrant under which liquor was 
seized was held of no avail to owner 
of the liquor on his challenge to or¬ 
der of forfeiture, where persons who 

657 


had possession of the liquor had not 
appealed from their convictions of* 
unlawful possession and transporta¬ 
tion of such liquor, and the owner 
was acquitted on the criminal 
charge.—State v. Jones, 34 S.E.2d* 
202, 225 N.C. 363. 

75. U.S.—General Motors Accept¬ 
ance Corporation v. U. S., C.C.A.N.. 
C., 23 F.2d 799. 

76. Kan.—State v. McManus, 70 P: 
700, 65 Kan. 720. 

WixLe kept for religious purposes 
Under some statutes wine pos¬ 
sessed for sacramental and religious 
purposes is subject to seizure and 
forfeiture for unlawful sales there¬ 
of, without criminal prosecution or 
conviction of owner and without rev¬ 
ocation of owner’s permit, such per¬ 
mit being no defense where the law 
is violated.—^U. S. v. 1,200 Gallons of* 
Wine, D.C.N.T., 3 P.2d 334. 

77. U.S.—Commercial Credit Co. v. 
U. S., C.C.A.Tenn., 58 •F.2d 586— 
U. S. V. Randall, C.C.A,N.T., 58* 
P.2d 193—^U, S. V. American Mo¬ 
tor Boat K-1231, C.C.A.N.T., 54 F. 
2d 502—^U. S. V. One Ox-5 Amer¬ 
ican Eagle Airplane, No. 5571, D.C. 
Wash., 38 F.2d 106—U. S. v. Two- 
Mack Trucks, D.C.Pa., 20 F,2d 188- 
—The J. Duffy, D.C.Conn., 14 F.2d* 
426, reversed on other grounds, C. 
C.A., 18 F.2d 754, certiorari denied* 
Smith V. U. S., 48 S.Ct. 21, 275 U. 
S. 528, 72 L.Ed. 408—^The Squanto, 
C.C.A.N.T., 13 F.2d 548, certiorari 
denied Colonial Transp. Co. v. U. 

S., 47 S.Ct. 238, 273 U.S. 727, 71 
L.Ed. 861—U. S. V. One Reo Truck 
Automobile, C.C.A.N.T., 9 F.2d 529 
—U. S. V. The Sagatind, D.C.N.T., 

8 F.2d 788, affirmed:, C.C.A., The 
Sagatind, 11 F.2d 673, 45 A.L.R. 
1007—The Sagatind, D.C.N.T.. 4 F. 
2d 928. 

D.C.—^U. S. V. One Buick Sedan, 58 
'F.2d 891, 61 App.D;C. 165, certio¬ 
rari denied One Buick Sedan v. U. 

S., 53 S.Ct. 13, 287 TT.S. 611, 77 L. 
Ed. 531—U. S. V. One Cadillac 
Town Car Automobile,. 18 P.2d: 

1005. 57 AppJXC; m. 
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is acquitted, the conveyance cannot be forfeited 
but conviction is a condition precedent to forfeiture 
only where some one is found in charge of the vehi¬ 
cle, and not where no one is found claiming the 
vehicle, so that no arrest is possibleConviction 
of accused under a city ordinance has been held a 
valid basis for an order of forfeiture, notwith¬ 
standing the search warrant was obtained, and 
search and seizure made, under a state law.^® 

d. Jurisdiction and Venue 

Matters relating to the Jurisdiction and venue of 
proceedings to forfeit property for violation of the 
liquor laws are dependent on statutory provision. 

Jurisdiction to condemn intoxicating liquor, or 
property used in violation of liquor laws, is not in¬ 
herent in the courts,but is dependent on consti¬ 
tutional or statutory provisions and the ques¬ 
tion as to the jurisdiction of the court over the 


subject matter may be raised at any stage of the 
proceedings.^^ Where the proceedings in the first 
instance are before a court of limited or inferior 
jurisdiction, the facts essential to its jurisdiction 
must appear on the face of the proceedings; other¬ 
wise there will be no presumption in favor of the 
jurisdiction.^^ 

The liquor or other property must be within the 
jurisdiction of the court issuing the process in or¬ 
der to confer jurisdiction,^5 and a court cannot 
acquire jurisdiction of the property sought to be 
forfeited except in the manner prescribed by the 
statute.®® Under some statutes, proceedings to con¬ 
demn a vehicle used in the transportation of intoxi¬ 
cating liquors may be maintained in the county 
where the vehicle was seized,®*^ and only in such 
county.®® Proceedings to forfeit the vehicle may 
be brought, under some statutes, in a court other 


Pa.—IT. S. V. Two Mack Trucks, 9 
Pa.Dist. & Co. 267. 

33 C.J. p 672 note 67 [b], [cj, p 684 
note 38- 

ConvictioiL of oompanioxL of owner 

when autonaobile was seized for 
transporting liquor was held to fix 
criminal character of transportation, 
rendering automobile subject to for¬ 
feiture, notwithstanding owner had 
not been convicted.—Western Chev¬ 
rolet Co‘ V. Zehnpfennig, 229 N'.W. 
307, 56 S.D, 451. 

Conviction, of employee after death 
of principal 

Where two persons are engaged in 
unlawfully transporting intoxicating 
liquor by means of an automobile, 
one as principal and the other as em¬ 
ployee, and the principal dies, and 
the employee is thereafter convicted 
of the offense, such conviction is a 
sufficient basis for proceedings to en¬ 
force a forfeiture of the automobile. 
—State V. One 1921 Cadillac Touring 
Car, 195 N.W. 778, 157 Minn. 138. 
Plea of guilty to possession only 
Fact that person with truck being 
loaded with liquor pleaded guilty of 
possession only did not prevent de¬ 
cree forfeiting truck for being used 
in transporting liquor, since posses¬ 
sion of person in charge was not in¬ 
dependent of possession involved in 
transportation.—S. v. One Inter¬ 
national Truck, Etc., I>.C.N.T., ‘3 P. 
Supp. 898. 

xmiawful couviction 

Automobile could not be confiscat¬ 
ed where conviction was unlawful.— 
Wischmeyer v. State, 165 N.B. ’57, 
200 Ind. 612. 

78, U.S.—Colon V. Hanlon, C.CJL 
Puerto Bico, 50 P.2d 353. 

79, U.S.—^U. S. V. Southern Agency 
Co., aC.A.Wyo., 66 F.2d 336. 

80, Minn.—City of Duluth v. Cer- 


veny, 16 N.W.2d 779, 218 Minn. 
511. 

81. U.S.—U. S. V. Charles D. Kaier 
Co., C.C.A.Pa., 61 P.2d 160—U. -S. 
V. Thirteen Cases of Ng Ka Py, D. 
C.Cal., 23 F.2d 713—Ghisolfo v. U. 
S., C,C.A.Cal., 14 F.2d 389. 

82. U.S.—U. S. V. Charles D. Kaier 
Co., C.C.A.Pa., 61 P.2d 160—U. S. 
V. Contraband Liquors, D.C.Pa., 40 
F.2d 307—U. S. V. Thirteen Cases 
of Ng Ka Py, D.C.Cal., 23 F.2d 
713—Ghisolfo v. U. S., C.C.A.Cal., 
14 ■P.2d SSO. 

Cal.—Traffic Truck Sales Co. of Cal¬ 
ifornia V. Justice’s Court of Bed 
Bluff Tp., Tehama County, 220 P. 
306, 192 CaL 377. 

Pa.—Cohen v. Schofield, 13 Pa.Dist. 
& Co. 145, affirmed 149 A. 710, 299 
Pa. 496. 

Utah.—^Utah Liquor Control Com¬ 
mission V, Wooras, 93 P.2d 455, 97 
Utah 361. 

33 C.J, p 685 note 54. 

Judge of district court sitting in 
superior ccxirt, has been held not au¬ 
thorized to try proceeding for for¬ 
feiture of liquors of value exceeding 
one thousand dollars.—Common¬ 
wealth V. Intoxicating Liquors, 152 
N.E. 325, 255 Mass. 315. 

Particular courts held to have Juris- 
diction, 

(1) County court.—^1942 Chevro¬ 
let Automobile, Motor No. BA193397, 
V. State ex rel. Cline, 136 P.2d 395, 
192 Okl. 555—^Ashbrook v. State, 219 
P. 347, 92 Okl. 287. 

(2) District court 

Minn.—State v. One 1921 Cadillac 
Touring Car, 195 N.W. 778, 157 
Minn. 138. 

Mont.—State v. Certain Intoxicating 
Liquors, 227 P. 472, 71 Mont. 79— 
•State V. Johnson, 220 P. 82, 69 
Mont 38, followed in State v. 
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Melchert, 220 P. 84, 69 Mont 44. 
Tex.—State v. Compton, 179 S.W.2d 
501, 142 Tex. 494. 

(3) Superior court.—Traffic Truck 
Sales Co. of California v. Justice’s 
Court of Bed Bluff Tp., Tehama 
County, 220 P. 306, 192 Cal. 377. 

(4) Court of quarter sessions.— 
Cohen v. Schofield, 149 A. 710, 299 
Pa, 496—Commonwealth v. One 
Dodge Sedan, 34 Pa.Dist. & Co. 301, 
1 Fay.L.J. 205, 86 Pittsb.Leg.J. 691, 
9 Som.Leg.J. 170. 

(5) City court.—Bowman v. Da¬ 
vis, 180 S.E. 917, 51 Ga.App. 917. 

Where proceeding originated in 
town court, court of common pleas 
was held unauthorized to order dis¬ 
position of truck used in manufac¬ 
turing liquor unless there was unap¬ 
pealed conviction of person using 
truck.—State v. One Beo Truck, 155 
A. 278, 113 Conn. 765. 

83. Mass.—Commonwealth v. Intox¬ 
icating Liquors, 152 N.E. ‘325, 255 
Mass. 515. 

X 

84. Ga.—Bowman v. Davis, 180 S.E. 
917, 61 Ga.App. 917—Johnoff v. 
State, 117 S.E. 764, 30 Ga.App. 316. 

33 C.J. p 685 note 50. 

85. Ala.—Brown & Hagin Co. v. Mc¬ 
Cullough, 69 So. 924, 194 Ala. 638. 

86. Okl.—Hess v. State, 202 P. 310, 
.84 Okl. 73. 

87. Va.—Commercial Credit Co. v. 
Commonwealth, 155 S.E. 689, 156 
Va. 1033. 71 A.L.B. 904. 

Extension of county’s jurisdiction 
Statute extending county’s juris¬ 
diction to points within one hundred 
yards from boundary has been held 
applicable to proceedings forfeiting 
automobile transporting liquor.— 
Commercial Credit Co. v. Common¬ 
wealth, supra. 

88. Ga.—^Bowman v. Davis, 180 S.E. 
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than the one in which a criminal charge against 
the person is pending.^^ 

At lazv or in equity. In some jurisdictions, in the 
absence of statute, it has been held that forfeiture 
proceedings must be brought at law and cannot be 
brought in equity but in other jurisdictions it 
has been held that forfeiture proceedings may be 
brought in equity.^l 

Justices* courts. Under some statutes, justices 
of the peace have jurisdiction to forfeit vehicles 
used to transport intoxicating liquor under oth¬ 
er statutes, they do not.93 It is usually held that 
the jurisdiction of a justice is not limited or af¬ 
fected by the value of the liquors or other property 
seized but there is also authority to the con¬ 
trary. 3 5 

e. Parties 

In some jurisdictions the Intoxicating liquor or oth¬ 
er property sought to be forfeited is deemed a party to 
the action, whereas in other Jurisdictions the proceed¬ 
ings may be brought against an appropriate person. 
General rules prevail with respect to the joinder of 
parties. 

Under the practice in some jurisdictions, the 
res involved in the proceedings to forfeit or con¬ 
demn is treated as a party to the action 3 the 


property is considered a defendant, with any claim¬ 
ants to the property in a position somewhat analo¬ 
gous to that of interveners.According to this 
view, the proceeding is properly entitled in the name 
of the state against the property seized,38 and not 
against the owner or possessor thereof.39 Under 
other statutes, the proceedings to condemn or for¬ 
feit may be brought against the appropriate per¬ 
son, and need not be brought against the property 
itself.i In proceedings to forfeit real property used 
for the unlawful sale of intoxicating liquor, the 
lessee of the property has been held not to be a 
necessary party to the proceedings and the fail¬ 
ure to make the wife of the owner a party has been 
held not to be error.3 

f. Pleadings 

The general rules governing pleadings in other civil 
actions apply to proceedings for the forfeiture of prop¬ 
erty under the liquor laws, at least in jurisdictions in 
which such proceedings are deemed civil in nature. 

In general, and at least in a jurisdiction in which 
the proceedings are deemed to be civil in nature, the 
rules of pleading in forfeiture proceedings are the 
same as those in other civil cases.*^ In some ju¬ 
risdictions a proceeding to confiscate an automobile 
used in the illegal transportation of intoxicating liq¬ 
uor may be instituted by information.^ 


917, 51 Ga.App. 917—^Johnoff v. 
State, 117 S.E. 764, 30 Ga.App. ZIS. 

89. Tex.—State v. Compton, .179 S. 

W.2d 501, 142 Tex. 494. 

90n U.S.—Kennedy v. XJ. S., C.C.A. 

Cal., 44 F.2d 67. 

Or.—State v. 1920 Studebaker Tour¬ 
ing Car, 251 P. 701, 120 Or. 254, 50 
A.L.B. 81. 

91- Ala.-—Willis v. State ex rel. 

Orme, 176 So. 612, 234 Ala. 642. 
Ky.—Clark v. Commonwealth, 265 S. 
W. 280, 204 Ky. 740. 

92. Kan.—State v. Morris, 257 P. 
731, 124 Kan. 143. 

93. W.Va.—General Motors Accept¬ 
ance Corporation v. Craig, 143 S.E. 
157, 105 W.Va. 483. 

33 C.J. p 685 note 54 [bj. 

94. N.D.—^Blumardt v. McDonald, 
162 N.W. 409, 36 KD. 518. 

33 O.J. p 685 note 52. 

Purpose of fixing value 

Only purpose of a finding of value 
of automobile in proceeding to for¬ 
feit it for transporting intoxicating 
liquors is.» to fix amount of appeal 
bond.—State v. Morris, 257 P. 731, 
124 Kan. 143. 

95. Cal.—Traffic Truck Sales Co. of 
California v. Justice’s Court of 
Red Bluff Tp., Tehama County, 
220 P. 306, 192 Cal. 377. 

33 C.J. p 685 note 53. 

98. Utah.—Utah Liquor Control 


Commission v. Wooras, 93 P.2d 
455, 97 Utah 351. 

97. U.S.—^Utah Liquor Control Com¬ 
mission V. Wooras, supra. 

98. Okl.—Hoskins v. State, 200 P. 
168, 82 Okl. 200. 

99. N.T.—^People v. Diamond, 135 
lSr.E. 200, 233 N.Y. 130. 

L Ala.—^Parker v. State ex rel. Em¬ 
bry, 20 So.2d 719, 246 Ala. 372— 
Commercial Credit Co. v. State, 
139 So. 271, 224 Ala. 123. 

2. Ky.—Schneider v. Common¬ 
wealth, 22 S.W.2d 587, 232 Ky. 199. 

3. Ky.—-Proedge v. Commonwealth 
ex rel. Pursley, 158 S.W.2d 426, 
289 Ky. 168. 

Reason for rule 

She has only an inchoate right of 
dower in property which will be un¬ 
affected by sale of husband’s interest 
therein; and purchaser will take the 
property subject to her right.—Pro¬ 
edge V. Commonwealth ex rel. Purs¬ 
ley, supra. 

4. Ky.—Rickman v. Commonwealth, 
265 S.W. 452, 204 Ky. 848, dissent¬ 
ing opinion 265 S.W. 609. 

Single or separate paragaraphs 
All acts of defendant giving rise 
to one cause of action may be stated 
in one paragraph; but, when sep¬ 
arate causes of action are set up, 
each should be stated in a separate 
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paragraph.—^Rickman v. Common¬ 
wealth, supra. 

Joinder of causes 

It was held not improper to join 
causes of forfeiture for a violation 
of two different statutes.—^U. S. v. 
385 Barrels, Etc., of Wine, D.C.N.T,, 
300 P. 565. 

Indorsements 

(1) The names of witnesses need 
not be indorsed on the complaint or 
Information.—State v. Bennell, 19 P. 
2d 443, 137 Kan. 183. 

(2) Indorsement of repealed 
statute on libel to forfeit automobile 
seized with unlawfully imported liq¬ 
uor concealed therein is no part of 
libel.—U. S. V. Stuart, C.C.ATex., 67 
P.2d 902, followed in U. S. v. One 
Chrysler Roadster, 67 F.2d 903. 
Formal or typographical errors 

(1) A defect in the complaint 
with respect to the description of the 
owner of the liquor is merely one of 
form.—Commonwealth v. Certain In¬ 
toxicating Liquors, 149 N.E. 613, 253 
Mass. 581. 

(2) A typographical error in the 
information relating to the number 
of the motor of a vehicle sought to 
be forfeited will not vitiate the pro¬ 
ceedings where the vehicle is other¬ 
wise identified with certainty.— 
State V. Eccleston, 299 P. 646, 133 
Kan. 354. 

5. OkL—One Chevrolet Coach Auto- 
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A petition, complaint, or other pleading seeking 
a forfeiture must allege facts sufficient to bring the 
case within the terms of the statutes and to justify 
the relief sought.® It should set forth the facts, 
rather than mere conclusions of lawj and should 
state the facts with sufficient particularity to enable 
a person of ordinary understanding to know what 
he is to answer.® Ordinarily, such pleading should 
set forth the place of seizure,® the facts in connec¬ 
tion with the seizure,^® and how the res came 
into the possession of libelant and under some 
statutes it is necessary to plead the arrest and con¬ 
viction of the person in charge of the property 
sought to be forfeited .12 It has been held not im¬ 
proper to include in an information a charge against 
accused for maintaining a nuisance by keeping and 
selling intoxicating liquor in and from a vehicle, and 
also a charge against the vehicle that it was used 
for the unlawful purpose.^® Under statutes in ef¬ 
fect so requiring, an information to forfeit a vehi¬ 
cle should state that it was used to convey intoxi¬ 
cating liquors from one point to another in the 


state, and, if the particular place from which they 
were conveyed is unknown to affiant, it is proper 
so to state.^^ 

Answer, claim, or plea. Claimant of property 
seized is sometimes required to file a claim in writ¬ 
ing, stating specifically the right claimed and the 
foundation thereof,^® and, at least in a jurisdiction 
in which forfeiture proceedings are deemed to be 
civil in nature and are governed by the rules ap¬ 
plicable in other civil actions, a single plea of not 
guilty is not sufficient.^® Where a motion to vacate 
a search warrant and for the return of intoxicating 
Hquors seized is denied, and the objections raised 
were in the nature of a demurrer, defendant may 
be given leave to file an answer raising the issues 
he wishes to have determined on the trial of the 
action.^7 An answer should be filed within the 
time prescribed by statute, and it is not error to 
refuse to permit it to be filed thereafter, in the ab¬ 
sence of a valid excuse.^® 

The answer to a libel for forfeiture should com¬ 
ply with the rules of good pleading.^® It has been 


11101)116 V. State, 43 P.2d 774, 171 
Okl. 545. 

8. U.S.—The Sagatind, D.C.N.T., 4 
P.2d 928. 

33 C.J. p 686 note 57. 

AllegatioiLs held sufilcient 

(1) Generally. 

U.S.—Feitler v. U. S., C.C.A.Pa., 34 
P.2d 30, affirmed Danovitz v. U. S., 
50 S.Ct • 344 , 281 U.S. 389, 74 L.EcL 
923—Avignone v. U. S., C.C.A.N. 
T., 12 !P.2d 509—-U. S. v. 385 Bar¬ 
rels, etc,, of Wine, D.C.N.Y., 300 
P. 56'5. 

Conn.—State v. One Reo Truck, 155 
A. 278, 113 Conn. 765. 

Ga.—Jackson v. State, 13 S.B.2d 898, 
64 Ga.App. 648. 

Ky.—Schneider v. Commonwealth, 22 
S.W.2d 587, 232 Ky. 199. 

Mass.—Commonwealth v. Certain In¬ 
toxicating Liquors, 149 N.E. 813, 
253 2Aass. 581. 

Mich.—Gedratis v. Carroll, 225 N.W. 
625, 247 Mich. 141. 

Neb.--Walker v. State, 201 N.W. 640, 
113 Neb. 19. 

(2) As properly describing own¬ 
er of the liquor.—Commonwealth v. 
Certain Intoxicating Liquors, 149 N. 
E. 613, 253 Mass. 581. 

(3) As against general demurrer. 
—Williamson v. State ex rel. Evans* 
14 So.2d 587, 244 Ala. 609. 

Allegations held insnillclent 

(1) Generally. 

TT.S.—The Pictonian, D.C.N.T., 3 P. 
2d 145, reversed on other grrounds, 
C.C.A., 20 P.2d 353. 

Ky.—Commonwealth v. Brown, 252 
S.W. 104, 199 Ky. 753, 

33 C.J. p 686 note 57 [a]. 


(2) For failure to show legality 
of seizure.—Talent v. U. S., C.C.A. 
Mass., 32 P.2d 630--Castro v. U. S., 
C.C.A.Puerto Rico, 23 F.2d 263. 
Variance between information and 
notice of pnbEcation 
An information for condemnation 
of automobile for illegal transporta¬ 
tion of liquor was held not quash- 
able on ground that time set for 
confiscation as set out in informa¬ 
tion and time set out in notice of 
publication were not the same, 
where the statute did not contem¬ 
plate that information should desig¬ 
nate the time when persons cited 
therein should appear.—Ives v. Com¬ 
monwealth, 27 S.B.2d 906, 182 Va. 17. 
7- Ky.—^Rickman- v. Commonwealth, 
265 S.W. 452, 204 Ky. 848, dissent¬ 
ing opinion 265 S.W. 609. 

8. Ky.—^Rickman v. Commonwealth, 
supra. 

Nature of liquor 

A bill seeking the condemnation of 
a vehicle alleged to have been used 
for the transportation of prohibited 
liquors and beverages is sufficient, 
and not too general, although not 
averring whether they were spiritu¬ 
ous, malt, or vinous.'—Black v. State, 
•87 So. 527, 205 Ala. 277. 

9. U.S.—The Sagatind, D.C.N.T., 4 
F.2d 928—The Pictonian, D.C.N. 
Y., 3 F.2d 145, reversed on other 
grounds, C.CA., 20 F.2d 363. 

Pa.—Commonwealth v. One Ford 
Truck, 86 Pa.Super. 185. 

10. U.S.—U. S. V. Contraband Liq¬ 
uors, D.C.Pa., 40 F.2d 307. 

11. U.S.—^U, S, T, Contraband Liq¬ 
uors, supra. 


12. U.S.—U. S. V. The Sagatind, B. 
C.N.Y., 8 P.2d 788, affirmed, C.C. 
A.. The Sagatind, 11 F.2d 673, 45 
A.L.R. 1007—^The Homestead, D.C. 
KY., 7 F.2d 413—The Sagatind, B. 
C.N.Y., 4 F.2d 928. 

13. Kan.—State v. Carr, 218 P. 1007, 
114 Kan. 442. 

14. Okl.—One Ford Touring Car v. 
State, 229 P. 231, 100 Okl. 267. 

33 C.J. p 677 note 12, p 686 note 67 
Ca] (2). 

16. Me.—State v. Intoxicating Liq¬ 
uors, 61 Me. 520. 

33 C.J. p 686 note 59. 

10. Ky.—^Rickman v. Common¬ 
wealth, 265 S.W. 452, 204 Ky. 848, 
dissenting opinion 265 S.W. 609. 

17. N.Y.—^Matter of Holcomb, 192 
KY.S. 407. 117 Misc. 356, affirmed 
194 N.Y.S. 944, 202 App.Biv. 784. 

18 . Pa.—Commonwealth v. One 
Ford Truck, 85 Pa.Super. IB'S. 

19. Allegations held defective 

(1) The allegation by a claimant 
to intoxicating liquors that he was 
“interested in the property seized** is 
defective for failure to show that 
claimant had such an interest as en¬ 
titled him to defend.—Toole v. State, 
54 So. 195, 170 Ala. 41. 

(2) Indefinite allegation, in an¬ 
swer to libels for forfeiture of cargo, 
that ship was on the high seas pro¬ 
ceeding to foreign port is not in ac¬ 
cordance with the requirement of ad¬ 
miralty pleading.—The Pesaquid, B, 
G-R.!., 11 F.2d 308. 

Allegations held suKLolent 
U.S.—^U. S. V. One Quart Bottle of 
Alleged Whisky, B.aKY., 29- Pi2d 
929. 
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held that the owner, mortgagee, or conditional seller [ tion of the place will not constitute a fatal vari- 


of a vehicle, who intervenes to prevent its condem¬ 
nation, must allege that he did not have knowledge 
or notice of the unlawful use of such vehicle, and 
that by the exercise of reasonable diligence he 
could not have obtained such notice or knowledge.^o 

Reply or answer of government. It is sometimes 
proper for the government to file an answer to the 
petition of an intervener ;21 but it has been held, 
under the prevailing practice, that the government 
should not be permitted to reply to the answer in 
the absence of a special order .22 

Issues, proof, and variance. On the trial of a 
proceeding of this kind, the issue concerns the lia¬ 
bility of the liquors to forfeiture, and of defendant 
to the statutory penally, and not the facts set forth 
by complainant in his affidavit, as the grounds of 
his information or belief.23 As in other cases, 
the material allegations of the complaint must be 
proved,24 although facts alleged in plaintiiTs plead¬ 
ing, and not denied in the answer, must be taken 
as true.25 The proof must correspond to the alle¬ 
gations of the bill,26 and a complaint framed un¬ 
der one statute will not support a seizure where the 
facts proved establish a liability under another and 
distinct statute ;27 but immaterial differences be¬ 
tween the charge and the proofs as in the descrip- 


ance, if they do not amount to a failure of evi- 

dence.28 

g. Evidence 

The general rules of evidence, Including the rules 
respecting presumptions, burden of proof, admissibility 
of evidence, and the weight and sufficiency thereof, have 
been applied in forfeiture proceedings brought under the 
liquor laws. 

In general, the rules of evidence in civil actions 
govern in proceedings for the forfeiture of prohib¬ 
ited liquors and vehicles used in the transportation 

thereof .2 3 

Presumptions. The general rules governing pre¬ 
sumptions in other cases have been applied in for¬ 
feiture proceedings brought under the liquor laws.^f* 
Under some statutory provisions, the possession of 
intoxicating liquor after a specified date in a pri¬ 
vate dwelling house is presumptively an illegal pos- 
session.2i The unlawful use of a vehicle in the 
transportation of intoxicating liquor at the time of 
its seizure raises a presumption, under some stat¬ 
utes, that such unlawful use was with the knowledge 
and consent of the owner, lienholder, or other claim¬ 
ant,-22 but no presumption arises under such stat¬ 
utes if there was no liquor present at the time of 
the seizure.23 It has been asserted that resort to 
presumptions cannot be had to supply jurisdictional 


Ky.—Schneider v. Commonwealth, 22 
S.W.2d 5S7, 232 Ky. 199. 

2a Ala.—Pryor Motor Co. v. Harts- 
field, 93 So. 524, 207 Ala. 646. 

33 C.J. p 686 note 61. 

21. Govenuuent’s answer was held 
snfftcient as against motion to dis¬ 
miss. —U. S. V. Barry Pate Motor 
Co., 63 P.2d 270, 61 App.D.C. 379. 

22. U.S.—U. S. V. 2,180 Cases of 

Champagne, C.C.A.N.T., 9 F.2d 

710. 

23. Me.—State v. Plunkett, 64 Me. 
534. 

33 aj. p 677 note 28. 

24. Mass.—Commonwealth v. Cer¬ 
tain Intoxicating Liquors, 154 N. 
E. 569, 258 Mass. 85. 

33 C.J, p 668 note 31. 

Allegations as basis for findings 
Allegations in the libel furnish no 
foundation for findings unless admit¬ 
ted.—Crowninshield Shipbuilding Co. 
V. U. S.. C.C.A.R.I., 54 P.2d 879. 

25. U.S.—Strong v. U. S., C.C.A. 
Mass., 46 P.2d 257, 79 A.L.R. 150, 
certiorari granted 51 S.Ct. 492, 283 
U.S. 815, 75 L.Ed. 1432, case dis¬ 
missed 52 S.Ct. 27, 284 U.S. 691, 
76 L.Ed. 583. 

26. Ala.—^\\ailiams v. State, 112 So. 
1X4, 215 Ala. 546. 

Me.—State v. Roach, 74 Me. 562. 

27. Me.—State v. Roach, supra. 


28: Mass.—Commonwealth v. Cer¬ 
tain Intoxicating Liquors, 122 
Mass. 36. 

33 C.J. p 677 note 30. 

Iniinaterial matter 

Under a charge that a vessel was 
engaged in the unlawful transporta¬ 
tion of liquor in violation of a par¬ 
ticular statute, the origin of the 
goods was held immaterial.—The 
Evelyn Ruth, D.C.Mass., 42 P.2d 458, 
vacated on other grounds, C.C.A., U. 
S. V. Blackwood, 47 P.2d 849, certio¬ 
rari denied Blackwood v. U. S., 52 
S.Ct. 12, 284 U.S. 627, 76 L.Ed. 534. 

29. Ala.—Riggs v. State, 115 So, 1, 
217 Ala. 102—Lovett v. State, 6 
So.2d 437, 30 Ala.App. 334, certio¬ 
rari denied 6 So.2d 441, 242 Ala. 
356. 

Street of adxuissiozL 
By admitting that the building 
was a private dwelling, the common¬ 
wealth does not admit that it was 
not used partly as a saloon.—Com¬ 
monwealth V. One Box Benedictine, 
138 A. 90, 290 Pa. 121. 

Pailure of register to note evidence 
Under some statutes it is error to 
decree forfeiture where no evidence 
has been noted by the register as 
required by rule of the court,—Gart¬ 
er Guaranty Co. v. State, 108 So. 
246, 214 Ala. 432. 
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30. ’ Kan.—State v. Anderson, 249 P. 
584, 121 Kan. 706. 

33 C.J. p 671 note 66 [a]. 

Knowledge of statutes 
Company engaged in business of 
selling automobiles and handling pa¬ 
per arising from such sales must be 
presumed to have knowledge of stat¬ 
utory provisions requiring such deal¬ 
er to investigate record of vendee, 
and his reputation among law en¬ 
forcement officers, as condition of 
obtaining remission or mitigation of 
forfeiture of automobile.—^U. S. v. 
One 1933 Ford V-8 Coach, D.C.IIL, 14 
F.Supp, 243. 

31. U.S.—U. S. V. A Quantity of 
Contraband Liquor and Miscellane¬ 
ous Articles, D.C.Pa., 47 F.2d 321. 

32. Iowa.—State v. One Certain Au¬ 
tomobile, 243 N.W. 303, 214 Iowa 
1088—State v. A Chrysler Model 
72 Sedan, 231 N.W. 385, 210 Iowa 
714. 

Weight of presumption that use of 
automobile in unlawful transporta¬ 
tion of liquor was with claimants' 
consent is for trial court—State v. 
One Chrysler Convertible CoupO, 245 
N.W. 243, 215 Iowa 1308, modified 
on other grounds and rehearing de¬ 
nied 247 N.W. 639, 215 Iowa 1308. 

33. Iowa—State v. One Certain 
Ford Coupe Automobile, ■ 218 N.W. 
846, 205 Iowa 597. 
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facts in forfeiture proceedings under liquor laws.^^ 
Under the terms of some statutes, it has been held 
that no presumption will be indulged that a vehicle 
sought to be forfeited was used for the transpor¬ 
tation of liquor.35 A statute merely providing that 
in order to condemn and confiscate a vehicle it shall 
not be necessary for the state to show any actual 
movement of the vehicle while loaded with prohib¬ 
ited liquors does not create a presumption that ev¬ 
ery car found with liquor in it is subject to con- 
demnation.36 

Burden of proof. In proceedings for the forfei¬ 
ture of liquors and other property seized, the gen¬ 
eral rule is that the state or the officer, in whose 
name the proceedings are brought, has the burden 
of proving the allegations of forfeiture.^*^ It is not 
incumbent on the state, however, as an essential 
part of its case to forfeit a vehicle to prove that 
the vehicle was not stolen from its owner.38 

After a prima facie case for forfeiture and con¬ 
demnation has been made out, the burden is then 
on claimant to establish good cause or adduce facts 
showing why forfeiture should not be granted.^^ 


Where, in proceedings to forfeit liquor, a party 
comes in and alleges that he owned and possessed 
the liquor, and his bare allegations of ownership 
and possession are controverted, he must sustain his 
claim by proof."^® Under some statutes, the burden 
is on claimant to prove that the property was law¬ 
fully acquired, possessed, and used.'^i On the other 
hand, it has been held that the burden is not cast 
on the owner or claimant to prove his innocence,^ ^ 
or to establish that the liquor was obtained under 
a valid permit,^3 and that the government’s failure 
to allege the essential facts on which a libel of for¬ 
feiture may be maintained does not cast the bur¬ 
den on a claimant of disproving all or any of these 
essential facts.**^ 

Where property used in connection with the un¬ 
lawful sale of liquors is seized, the burden is on 
claimant to show that such property was not used 
with his knowledge and consent in violation of 
law.^3 One claiming an interest in a vehicle sought 
to be forfeited because of its use in violation of 
the liquor laws has the burden of establishing his 
right to relief.^® Thus, where it is shown that a 


34. Mont.—State v. Rouleau, 219 P. 
1096, 68 Mont. 529. 

35. Ala.—Kelley v. State, 122 So. 
638, 219 Ala. 415. 

36. Ala.—^Kelley v. State, supra. 

37. XJ.S.—^Avignone v. XT. S., C.CA- 
N.T., 12 F.2d 509. 

Ala.—Williams v. State. 112 So. 114, 
215 Ala, 546. 

Pa,—Commonwealth v. One Box 
Benedictine, 138 A. 90, 290 Pa, 121 
—Commonwealth v. One Plymouth 
Coach, Quar.Sess., 28 Del.Co. 93. 

33 O.J. p 686 note 64, p 573 note 20 
[c]. 

XTse of vehicle in transportation of 
liiinor 

The burden is on the state to show 
that the vehicle was used in trans¬ 
porting liquor.—Kelley v. State, 122 
So. 638, 219 Ala, 415. 

Necessity of prima facie case 

(1) The burden rests on the gov¬ 
ernment of making out a prima facie 
case of forfeiture before the burden 
of the issue as to whether the liquor 
was lawfully acquired, possessed, 
and used in a private dwelling would 
be cast on claimant.—Castro v. U. S., 
C.C.A.Puerto Rico, 23 F.2d 263. 

(2) Burden was on petitioner to 
make prima facie case for condemna¬ 
tion of automobile before claimant 
was required to prove superior right. 
—Carter Guaranty Co. v. State, 108 
So. 246, 214 Ala. 432. 

38. Kan.—State v. Bccleston, 299 P. 
646, 13*3 Kan. 354. 

39. U.S.—The Harbour Trader, C.C. 
A.N.T., 42 F.2d 858—U. S. v. One 
Quart Bottle of Alleged Whisky 


and all Other Property on Dibel 
No. 47, Lots Nos. 31221 and 81224, 
D.C.N,Y., 40 F.2d 565—U. S. v. 
James, D.C.Mont., 2 F.Supp. 224. 
Ala,—Hall V. State, 104 So. 826, 213 
Ala. 325—Edwards v. State, 104 So. 
255, 213 Ala. 122—D. & S. Motor 
Co. V. State, 102 So. 805, 212 Ala. 
371—Cherry-Ellington Auto Co. v. 
State, 98 So. 389, 210 Ala. 469. 
Kan.—State v. Morris, 257 P. 731, 
124 Kan. 143. 

Pa.—Commonwealth v. 17% Barrels 
and 72 Tanks of Beer, 93 Pa.Super. 
■84, 

S.D,—State v. Waul, 240 N.W. 854, 59 
S.D. 484, rehearing denied 241 N. 
W. -512, 59 S.D. 533—State v. Se¬ 
verson, 224 N.W. 179, 55 S.D. 1. 
Va.—^Myown Development Corpora¬ 
tion V. Commonwealth, 167 S.E. 
374, 159 Va. 1004. 

Purpose and character of goods 
Claimant of goods which were ap¬ 
propriate for use in manufacturing 
liquor was held, under the evidence, 
to have burden of explaining purpose 
and character to avoid forfeiture.— 
U. S. V. One Lot of Intoxicating Liq¬ 
uors, D.C.Tex., 27 F.2d 903. 

40. N.Y.—People v. 1,400 Packages 
Containing Scotch Whisky, 142 N. 
B. 298, 236 N.Y. 696. 

33 C.J. p 686 note 65 [b], [c] (1). 

41. U.S.—^U. S. V. A Quantity of 
Contraband Liquor and Miscellane¬ 
ous Articles, D.C.Pa., 47 F.2d 321— 
U. S. V. One Quart Bottle of Al¬ 
leged Whisky, D.C.N.Y., 29 P.2d 
929. 

Mont—State v. Uotila, 229 P. 724, 71 
Mont. 351. 


Pa.—Commonwealth v. One Stude- 
baker Sedan, 14 A.2d 198, 140 Pa. 
Super. 197. 

'33 C.J. p 6-86 note 65 [a], [c]. 

Xiicensd or authority to sell 

If claimant justifies under a li¬ 
cense or authority to sell, the burden 
is on him to prove it.—Common¬ 
wealth V. Certain Intoxicating Liq¬ 
uors, 122 Mass. 8. 

Statutory exception as to dwelling 
house 

Where, in proceedings for the con¬ 
fiscation of liquor, it appears that 
the house in which it was found was 
used in part at least as a saloon, the 
burden shifts to defendant to show 
that he comes within a statu tors’* 
exception in that the building was a 
dwelling house occupied only as 
such, and that possession of the liq¬ 
uor was lawful.—Commonwealth v. 
One Box Benedictine, 138 A. 90, 290 
Pa. 121. 

42. Ala.—Kelley v. State, 122 So. 
638, 219 Ala. 415. 

43. U.S.—^Avignone v. TJ. S., C.C.A. 
N.Y., 12 P.2d 509. 

44. U.S.—Castro v. U. S., C.C.A. 
Puerto Rico, 23 F.2d 263. 

45- Okl.—^Doc & Bill Furniture Co. 

v. State, 200 P. 868, 83 Okl. 128, 
46. U.S.—U. S. V. One Chrysler Se¬ 

dan Motor No. C77048, D.C.Pa., 18“ 
F.Supp. 684. 

Trausportatiou in compliance with, 
law 

Owner of automobile has been held 
to have the burden of showing that 
the transiportation was in compliance* 
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vehicle or conveyance has been used in the unlaw¬ 
ful transportation of intoxicating liquor, the burden 
is usually cast on the intervening o^vner or claim¬ 
ant to establish his ownership of, or interest in, 
such vehicle as mortgagee, conditional seller, or the 
like,and to show that it was so unlawfully used 
without his consent, fault, or knowledge and under 
circumstances not imputing to him fault, knowledge, 
or consent's According to other authorities, how¬ 
ever, sometimes by virtue of statute, the burden is 
on the state to establish consent, fault, or knowledge 


§ 397 

of the owner or claimant of the vehicle.^^ 

Admissibility, In such proceedings, the rules as 
to the admissibility of evidence in civil actions gen¬ 
erally apply.50 Depositions may be used as in or¬ 
dinary civil cases.51 It has been held that the evi¬ 
dence adduced on a criminal prosecution against the 
person for violation of the liquor laws is not com¬ 
petent or admissible in chief to prove the facts re¬ 
lied on by the state in a proceeding to secure for¬ 
feiture of the liquor.52 However, the result of the 
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with the law.—Jackson v. State, 13 
S.E.2d 898, 64 Ga.App. 648. 

47. U.S.—^U. S. V. One Buick Coup6 
Automobile, D.C.N.H., 58 iF.2d 387 
—Crowninshield Shipbuilding Co. 
V. U. S., C.C.A.R.I., 54 F.2d 879— 
Shelliday v. U. S., C.C.A.W.Va., 25 
P.2d 372—Avignone v. U. S., C.C. 
A.2Sr.T., 12 F.2d 509—U. S. v. James, 
D.C.Mont., 2 F.Supp. 224. 

Ala.—Snyder v. State, 24 So.2d 266— 
Anderson v. State ex rel. Dormon, 
20 So.2d 864, 246 Ala. 468—Parker 
V. State ex rel. Embry, 20 So.2d 
719, 246 Ala. 372—^Bearden v. 

State, 100 So. 93, 211 Ala. 241— 
Cherry-Ellington Auto Co. v. 
State, 98 So. 389, 210 Ala. 469. 

Pa.—Commonwealth v. Tavella, 14 
Pa.Dist. Co. 247, 42 Lanc.L«.Rev. 
165—'Commonwealth v. One Co¬ 
lumbia Automobile, '5 Pa.Dist. & 
Co. 193, 4 Wash.Co. 115. 

33 C.J. p 686 note 67, p 672 note 67 
HI- 

Perfection of lien 

Lienor claiming automobile seized 
for transporting liquor had burden 
•of proving that lien was perfected 
under laws of state where lienee and 
seller lived.—Commercial Credit Co. 
V. Commonwealth, 155 S.B. 689, 155 
Ta. 1033, 71 A.L.R. 904. 
residence of mortgaSTor 

A mortgagee who, in order to 
prove a valid lien, claims that the 
mortgagor resided in the county in 
which the mortgage was filed, has 
the burden of establishing such resi- 
•dence.—^Bonnell v. Commonwealth, 4 
S.W.2d 697, 223 Ky. 691. 

48. U.S.—U. S. V. One Buick Coupe 
Automobile, D.C.N.H., 58 F.2d 387 
—Shelliday v. U. S., C.C.A.W.Va., 
25 P.2d 372. 

Ala.—Snyder v. State, 24 So.2d 266 
—^Anderson v. State ex rel. Dor¬ 
mon, 20 So.2d 864, 246 Ala. 468— 
Parker v. State ex rel. Embry, 20 
So.2d 719, 246 Ala. 372—May v. 
State, 100 So. 780, 211 Ala. 449— 
Bearden v. State, 100 So. 93, 211 
Ala. 241—^Cherry-Ellington Auto 
Co. V. -State, 98 So. 389, 210 Ala. 
469. 

Iowa.—State v. One Certain Ford 
Coup4 Automobile, 218 N.W. 346, 
205 Iowa 597. 


Pa.—Commonwealth v. Tavella, 14 
Pa.Dist & Co. 247, 42 Lanc.L.Rev. 
165—Commonwealth v. One Ford 
Automobile, 6 Pa.Dist. & Co. 453, 

3 Som.Leg.J. 75, 4 Wash.Co. 166, 
16 Del.Co. 574. 

Va.—Jones v. Commonwealth, 126 S. 

E. 238, 141 Va. 459. 

33 C.J. p 686 note 68. 

Reputation of owner or purchaser 
Claimant has been held to have the 
burden of proving ignorance of, or 
reasonable diligence in ascertaining, 
the reputation of the owner or pur¬ 
chaser of the vehicle. 

U.S.—C. I. T. Corporation v. U. S., 
C.C.AS.D., 40 P.2d 825. 

Ala.—Biehl v. State, 174 So. 494, 234 
Ala. 304. 

49. Cal.—People v. One 1923 Oak¬ 
land Sport Automobile, Model 6— 
44, 236 P. 194, 71 Cal.App. 590— 
People V. One 1923 Buick Coup§ 
Automobile, Model 23—36, 236 P. 
198, 71 Cal.App. 601. 

Ga.—Seminole Securities Co. v. 
State, 134 S.B. 625, 35 Ga.App. 723 
—Lummus v. Hopkins, 120 S.E. 
546, 31 Ga.App. 274. 

Okl.—1942 Chevrolet Automobile Mo¬ 
tor No. BA193397, v. State ex reL 
Cline, 136 P.2d 395, 192 Okl. 555— 
Ponder v. State ex rel. Bruce, 99 
P.2d 129, 186 Okl. 622. 

33 C.J. p 686 note 68 [b], [c]. 

sa Ala.— Corpus Juris cited in 
Riggs V. State, 115 So. 1, 2, 217 
Ala. 102. 

Pa.—Commonwealth v. 1-1937 Tudor 
Blue Ford Sedan, Quar.Sess., 57 
Dauph.Co. 139. 

33 C.J. p 687 note 71. 

Evidence held admissible 

(1) The labels on the bottles 
have been held competent evidence 
as against the possessor as to the 
nature and contents of the bottles.— 
Woods V. State ex rel. Key, Ala., 22 
So.2d 901. 

(2) In proceeding to condemn au¬ 
tomobile used to convey prohibited 
liquors, state may show, as against 
intervening claimant, general char¬ 
acter and reputation of purchaser of 
car as violator of prohibition law in 
community where he lived at time 
claimant sold car to him under con¬ 
ditional sales contract.—^D. & S. Mo¬ 


tor Co. V. State, 102 So. 805, 212 Ala. 
371—33 C.J. p 687 note 71 [a]. 

(3) In action bottomed on wrong¬ 
ful possession of liquor for purpose 
of sale, refusal of trial court to ad¬ 
mit evidence of sales of liquor by li¬ 
belees was error, since proof of sales 
was relevant in establishing purpose 
for which liquor was kept.—Utah 
Liquor Control Commission v. Woor- 
as, 93 P.2d 455, 97 Utah 351. 

(4) In proceeding to confiscate 
automobile used in illegally trans¬ 
porting intoxicating liquor, evidence 
showing system or plan or general 
scheme Is admissible.—One Chevro¬ 
let Coach Automobile v. -State, 43 P. 
2d 774, 171 Okl. 545. 

(5) Other evidence. 

Ala.—^Bearden v. State, 100 So. 93. 
211 Ala. 241. 

Ga.—Jackson v. Troup County, 27 S. 
B.2d 343, 70 Ga.App. 58—Oberlain 

V. State, 157 S.E. 357, 42 Ga.App. 
796. 

Miss.—^Perry v. State, 122 So. 398, 
154 Miss. 212. 

Okl.—Newton v. State, 223 P. 195, 26 
OkLCr. 216. 

Utah.—State v. Wilson, 256 P. 107, 
69 Utah 441. 

33 C.J. p 668 notes 32, 33 [al, p 687 
note 71 [c], [d]. 

Evidence held inadmissible 

(1) Evidence of good character of 
the owner and claimant, either gen¬ 
erally or as regards handling and 
dealing in liquors, has been held 
properly rejected.—^Riggs v. State, 
115 So. 1, 217 Ala. 102. 

(2) In proceedings to condemn au¬ 
tomobile conveying liquors, evidence 
that owner’s house had been search¬ 
ed was incompetent to show owner’s 
knowledge of liquor conveyance.— 
Oberlain v. State, 157 S.E. 357, 42 
Ga.App. 796. 

(3) Other evidence. 

Ga.—Oberlain v. State, supra. 

Ky.—Bonnell v. Commonwealth, 4 S. 

W. 2d 697, 223 Ky. 691. 

Va.—^Ives V. Commonwealth, 27 S.E. 

2d 906, 182 Va. 17. 

33 C.J. p 687 note 71 [b], [e]. 

51. N.H.—State v. Barrels of Liq¬ 
uor, 47 N.H. 369. 

52. Pa,—Commonwealth v. Certain 
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criminal prosecution against the persons involved 
has been held competent as evidence in the civil 
action to forfeit the property and thus it has 
been held that, in a proceeding to condemn an auto¬ 
mobile in which liquor was unlawfully transport¬ 
ed, defendant's acquittal on a charge of illegal pos¬ 
session of the liquor seized with the automobile 
is admissible in his behalf,although not in be¬ 
half of a third person claiming such automobile.^s 
No predicate is required for the introduction of 
declarations of the owner of a vehicle, tending to 
connect him with the illegal act; they are admissi¬ 
ble as declarations against interest in civil actions, 
not as confessions in criminal prosecutions.^® The 
original complaint and warrant are admissible in 
evidence,and the officer’s return on such warrant 


48 C.J.S. 

may be read as exhibiting what is to be proved, but 
not as any part of the proof itself. 

Weight and sufficiency. In order to justify for¬ 
feiture or confiscation, the evidence for the gov¬ 
ernment must be sufficient to make out a case.^^ 
While there is some authority to the effect that in 
proceedings to forfeit a conveyance used for the 
transportation of intoxicating liquor in violation of 
law it must be proved beyond a reasonable doubt 
that the owner was concerned in the violation,®^ 
it is generally considered that the requisite quan¬ 
tum of proof in forfeiture proceedings is not as 
great as it is in criminal proceedings,®^ and that 
the state need only prove its case by a fair pre¬ 
ponderance of the evidence, and that it is not 
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Confiscated liiquors, 91 Pa.Super. 
165. 

53. Ky.—^Moore v. Commonwealth, 
168 S.W.2d 842, 293 Ky. 55. 

54. Ga.—^Duncan v. State, 99 S.E. 

612, 149 Ga. 195, certified ques¬ 
tions conformed to 100 S.B. 37, 24 
Ga.App. 75. ; 

55. Ga.—^Duncan v. State, supra. | 

56. Ala.—Rig-gs v. State, 115 So. 1, 
217 Ala. 102. 

57. Me.—State v. Bartlett, 47 Me. 
396. 

58. Me.—State v. Howley, 65 Me. 
100—State V. Stevens, 47 Me. 357. 

59t Ala.—Snyder v. State, 24 So.2d 
266. 

Pa.—Commonwealth v. One Mack 
Truck, Engine No. 108052, 85 Pa. 
Super. 180. 

Bmployment of vehicle In. txanspor. 
tatiou 

The evidence must establish to 
the court’s satisfaction that the au¬ 
tomobile sought to be forfeited has 
been employed in the transportation 
of illicit liquor.—State v. Washings 
ton, Iia.App., 172 So. 195. 

Proof as to part of liquor 
The mere fact that one lot of liq¬ 
uor in possession of a particular per¬ 
son is contraband does not alone 
establish that all other Intoxicating 
liquor then in his possession, or 
as to which he has unlawfully part¬ 
ed with possession, is also contra¬ 
band.—O’Higgins v, Andreu, 7 So.2d 
469, 150 Fla. 330. 

Proof sufficient to Justify inference 
The state makes out a case if it 
proves that liquor was found in a 
vehicle in such quantities and in 
such containers as to lead to a nat¬ 
ural inference that it was there to be 
transported, or if the time and place 
or other circumstances warrant a 
reasonable inference that the liquor 
has been transported to the place 
fotmd in the car or Is there to be 


transported.—^Kelley v. State, 122 So. 
638, 219 Ala. 415. 

XSvidence of had character not es¬ 
sential 

If the mortgagee of a condemned 
vehicle was a co-conspirator in the 
unlawful traffic in liquor, evidence 
going to the question of the bad 
character of the owner of the vehicle 
is not essential to the soundness of a 
decree condemning the vehicle.—^As- 
kins V. State ex rel. Johnson, 14 So. 
2d 156, 244 Ala. 455. 

60. Fla.—The Katie L., 106 So. 414, 
90 Pla. 654. 

61. Kan.—State v. Powell, 244 P. 
1053. 120 Kan. 731. 

62. Iowa,—State v. One Certain 
Ford Coup4 Automobile, 218 N.W. 
346, 205 Iowa 697. 

Pa.—Commonwealth v. One 1936 
Ford Truck, Three Ton, 7 A.2d 532, 
136 Pa.Super. 473—Commonwealth 
V. Certain Confiscated Liquors, 91 
Pa.Super. 165—Commonwealth v. 
Reo Speed Wagon, 87 Pa.Super. 38 
—Commonwealth v. One 1940 4- 
Door Oldsmobile Sedan, Quar.Sess., 
57 Dauph.Co. 134. 

33 C.J. p 687 note 77. 

Evidence held sufficient 

(1) To authorize forfeiture, con¬ 
fiscation, or condemnation generally. 
U.S.—Bourke v. U. S., C.C,A.Mich., 
44 F.2d 371, certierari denied 51 S. 
Ct. 182, 282 U.S. 897, 75 L.Ed. 790 
—U. S. V. Fifty-Eight Brums of 
Material Designed for Manufac¬ 
ture of Intoxicating Liquor, D.C. 
Pa., 38 F.2d 1005—U. S. v. One Lot 
of Intoxicating Liquors, D.C.Tex,, 
27 P.2d 903—Shelliday v. U. S., C. 
C.A.W.Va., 25 F.2d 372. 

Ala.—Anderson v. State ex rel. Dor- 
mon, 20 So.2d 864, 246 Ala. 468— 
Asklns V. State ex rel. Johnson, 14 
So.2d 156, 244 Alsu 465—Commer¬ 
cial Credit Co. v. State, 187 So, 
872, 237 Ala, 544—Willis v. State 
ex rel. Orme, 176 So. 612, 234 Ala, 

1 $ 42 —^Liger v- State ex rel. Orme, 
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168 So. 138. 232 Ala. 355—Riley- 
Akins Chevrolet Co. v. State, 138 
So. 412, 224 Ala. 42—Parrish v. 
State, 128 So. 785, 221 Ala, 312— 
Riggs v. State, 115 So. 1, 217 Ala. 
102—Hall V. State, 104 So. 826, 213“ 
Ala, 325—^Lovett v. State, 6 So.2d 
437, 30 Ala.App. 834, certiorari de¬ 
nied 6 So.2d 441, 242 Ala, 356. 

Ga,—Bentley v. State, 28 S.E.2d 658, 
70 Ga.App. 494—Jackson v. State, 
13 S.E.2d 898, 64 Ga,App. 648— 
Thurmond v. State, 122 S.E. 793, 
32 Ga.App. 210. 

Kan.—State v. Bennell, 19 P.2d 443, 
137 Kan. 183—State v. Morris, 257 
P. 731, 124 Kan. 143—State v. An¬ 
derson, 249 P. 684, 121 Kan. 706— 
State V. Powell, 244 P. 1063, 120' 
'K&n. 731—State v. Graham, 243 P. 
299, 120 Kan. 301—State v. Cot¬ 
trell. 243 P. 296, 120 Kan. 312— 
State V. Robinson, 236 P. 647, 118 
Kan. 775. 

Ky.—Moore v. Commonwealth, 16*8 S.. 
W.2d 342. 293 Ky. 55. 

Okl.—One Chevrolet Coach Automo¬ 
bile V. State, 43 P.2d 774, 171 Okl. 
645—^Young v. State, 7 P.2d 884, 
155 Okl. 90—One Ford Coup^ v.. 
State, 245 P. 652, 117 OkL 147. 

Pa.—Commonwealth v. Reo Speed 
Wagon, 87 Pa. Super. 38—Common¬ 
wealth V. One Chrysler Sedan, 17 
Pa.Dist. & Co. 280—Commonwealth 
V. One 1940 4-Door Oldsmobile Se¬ 
dan, 57 Dauph. 134. 

Va.—^Mason v. Commonwealth, 120' 
S.E. 133, 137 Va. 819. 

33 C.X p 687 note 77 [a] (1). 

<2) To make out prima facie case. 

U.S.—U. S. v. One Reo Truck Auto¬ 
mobile, C.O.A.N.T., 9 F.2d 629. 

Ala,—Auburn Sales Co. v. State, 134 
So. 867, 223 Ala. 184—Koger v. 
State, 110 So. 573, 215 Ala. 319— 
Hockstein v. State, 108 So. 571, 
214 Ala, 563—Hall v. State, 104 So. 
826, 213 Ala. 325—D. & S. Motor' 
Co. V. State, 102 So. 805, 212 Ala. 

I 871—^Cherry-Ellington Auto Co. v.. 

^ State, 98 So. 389, 210 Ala. 469. 
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<5a.—Bentley v. State, 28 S.E.2d $58, 
70 Ga.App. 494. 

(3) To establish that vehicle was 
used in the transportation of pro¬ 
hibited liquors. 

Ala.—Schefano v. State, 164 So. 902, 
231 Ala, $91—Auburn Sales Co. v. 
State, 134 So. 867, 223 Ala. 184— 
Thrower v. State, 105 So. 589, 213 
Ala. 583. 

Iowa.—State v. Wilson, 237 N.W. 511, 
212 Iowa 1341. 

Pa.—Commonwealth v. One Ford 
Truck, No. 7375379, 85 Pa.Super. 
188—Commonwealth v. One Dodge 
Sedan, 37 Pa.Dist. & Co. 165—Com¬ 
monwealth V. One Ford Coach, 
Quar.Sess., 33 LiUz.Leg.Reg. 109. 

Va.—Ives V. Commonwealth, 27 S-E. 

2d 906, 182 Va. 17. 

33 C.J. p 687 note 77 [a] (3). 

(4) To justify finding that claim¬ 
ant knew, or ought to have known, 
of use or intended use of vehicle 
to convey liquor unlawfully. 

Ala—Snyder v. State, 24 So.2d 266 
—^Parker v. State ex rel. Embry, 
20 So.2d 719, 246 Ala. 372—Auburn 
Sales Co. v. State, 134 So. 867, 
223 Ala. 184—Hanna Motor Co. v. 
State, 111 So. 1, 215 Ala. 431— 
Roger V. State, 110 So. 573, 216 
Ala. 319—London v. State, 108 So. 
587, 214 Ala 673—Equitable Credit 
Co. V. State, 106 So. 399, 214 Ala 
77—^D. & S. Motor Co. v. State, 
102 So. 805, 212 Ala 371—Equita¬ 
ble Credit Co. v. State, 102 So. 802, 
212 Ala 406—Cherry-Ellington Au¬ 
to Co. V. State, 98 So. 389, 210 
Ala 469. 

Ga—^Jackson v. Troup County, 27 S. 
E.2d 343, 70 GaApp. 58—Hennon 
V. State, 135 S.E. 218, 36 GaApp. 
46. 

Minn.—State v. Chevrolet Coup€, 204 
N.W. 637, 164 Minn. 520. 

Va—One Chrysler Roadster v. Com¬ 
monwealth, 147 S.E. 243, 152 Va 
508. 

33 C.J. p 687 note 77 [a] (4). 

(6) To show that intervener or 
claimant acted in good faith and 
without knowledge or notice of in¬ 
tended use of vehicle for illegal 
transportation of liquor. 

U.S.—^U. S. v. One Buick Coup4 Au¬ 
tomobile. D.C.N.H., 68 F.2d 387— 

U. S. V. One 1936 Ford Standard 
Coach Automobile, Motor No. 18- 
179962, D.C.Tenn.. 13 F.Supp. 104. 

Ala—^Auburn Sales Co. v. State, 122 
So. 463, 219 Ala. 360—^Hockstein 

V. State, 108 So. 571, 214 Ala. 663. 
Iowa—State v. One Certain Automo¬ 
bile, 243 N.W. 303, 214 Iowa 1088 
—State V. One Certain Buick Se¬ 
dan, 229 N.W. 173, 209 Iowa 791. 

Va.—Jones v. Commonwealth, 126 S. 
E. 238, 141 Va. 469, 

<6) To justify finding that liquor 
was kept for purpose of being dis¬ 
posed of in violation of law.—^U. S. 
y. 18 Barrels of Alcohol, D,C.Pa,, 


INTOXICATIWO LIQUORS 

20 P.2d 186—Hazelwood Brewing 
Co. V. U. S., C.C.A.Pa, 3 P.2d 721. 

33 C.J. p 668 note 33 [b] (1), (2), 
p 687 note 77 [a] (5). 

(7) To show that owner of for¬ 
feited automobile was In possession 
of intoxicating liquor found in au¬ 
tomobile.—State V. One Buick Au¬ 
tomobile, 253 P. 366, 120 Or. OIO¬ 
SS C.J. p 687 note 77 [a] (2). 

(8) To establish that the liquor in¬ 
volved was a prohibited liquor or 
beverage.—^Woods v. State ex rel. 
Key, Ala., 22 So.2d 901—33 C.J. p 687 
note 77 [a] (6). 

(9) To establish probable cause for 
search.—Cuddy v. U. S., C.C.A.N.H., 
44 P.2d 750. 

(10) To establish that claimant 
was not the real owner of the ve¬ 
hicle condemned.—^Atkins v. State, 
122 So. 174, 219 Ala. 258—^Emerson 
V. State. 117 So. 463, 218 Ala. 18. 

(11) To establish other particular 
matters. 

U.S,—Israel v. U. S., CC.A.Pa., 63 
F.2d 345—Zimmy v. U. S., C.C.A. 
N.J., 60 P.2d 523—Jackman v. U. 
S., C.C.A.Mass., 56 F.2d 358—U. S. 
V. Robert Smith Corporation, D.C. 
Pa., 15 P.2d 448. 

Iowa.—State v. One Certain Buick 
Sedan, 229 N.W. 173, 209 Iowa 791. 

Evidence held insufficient 

(1) To justify forfeiture, condem¬ 
nation, or confiscation. 

U.S.—Richardson v. U. S., C.C.A.Ala., 
145 F.2d 764—U, S. v. A Quantity 
of Contraband Liquor and Miscel¬ 
laneous Articles, D.C.Pa., 47 P.2d 
321—U. S. V. One Packard Sedan, 
D.C.Fla., 14 F.2d 874—U. S. v. One 
1935 Chevrolet Truck, Engine No. 
6338647, D.CMass., 14 F.Supp. 777 
—U. S. V. Certain Quantities of 
Intoxicating Liquors, D.C.N.H., 290 
P. 824. 

Ala.—^Harrod v. State, 146 So. 137, 
225 Ala. 669—^Auburn Sales Co. v. 
State, 122 So. 463, 219 Ala. 360. 
Ga,—^Leath v. Rosser, 183 S.E. 839, 
52 Ga.App. 687—Thompson v- 
State, 183 S.E. 214, 62 Ga.App. 355 
—Seminole Securities Co. v. State, 
134 S.E. 625, 36 Ga.App. 723. 
Iowa.—State v. One Certain Ford 
Coup4 Automobile, 218 N.W. 346, 
2Q5 Iowa 597. 

Ky.—^Taylor v. Commonwealth, 289 
S.W. 285, 217 Ky. 278. 

Mass.—Commonwealth v. Certain In¬ 
toxicating Liquors, 164 N.E. 569, 
258 Mass. 85. 

Neb.—State v. Kennedy, 219 N.W. 
331, 116 Neb. 864. 

Okl.—Ponder v. State ex rel. Bruce, 
99 P.2d. 129, 186 Okl. 522—One 
Dodge Touring Car v. State, 222 
P. 662, 97 Okl. 21—Conner v. State, 
221 P. 418, 94 Okl. 67. 

Pa.—Commonwealth v. One Mack 
Truck, Engine No. 108052, 85 Pa. 
Super. 180—Commonwealth v. 1- 
1937 Tudor Blue Ford Sedan, Quar. 
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Sess., 5T Dauph.Co. 139—Common¬ 
wealth V. One Plymouth Coach. 
Quar.Sess., 28 Dauph.Co. 93—Com¬ 
monwealth V. One 1934 Plymouth 
Sedan, Quar.Sess., 34 Luz.Leg.Reg. 
209—Commonwealth v. Kurtoski, 
Quar.Sess., 34 Luz.Leg.Reg. 208. 

33 C.J. p 687 note 77 [hi (1). 

(2) To show that automobile was 
used in transporting prohibited liq¬ 
uors. 

Ala.—Kelley v. State, 122 So. 638, 
219 Ala. 415. 

Utah.—State v. Wilson, 256 P. 107, 
69 Utah 441. 

33 C.J. p 687 note 77 [b] (3). 

(3) To show probable cause for 
forfeiture.—U. S. v. Packard Sedan, 
D.C.Fla,, 23 F.2d 865. 

(4) To show claimant’s consent, 
fault, or knowledge as to unlawful 
use of his vehicle. 

Ala.—^Hartzog-Ganey Motor Co. v. 

State. 130 So. 771, 222 Ala. 50. 

Ga,—Oberlain v. State, 157 S.E, 357. 
42 Ga.App. 796. 

Okl.—1942 Chevrolet Automobile. 

Motor No. BA193397, v. State ex 
rel. Cline, 136 P.2d 395, 192 Okl. 
655. 

Va.—One International Harvester Co. 
Truck V. Commonwealth, 167 S.E. 
376, 159 Va. 1010. 

(5) To establish claimant’s lack 
of knowledge or notice as to use or 
intended use of vehicle or convey¬ 
ance Illegally to transport liquor. 

U.S.—The Harbour Trader, C.C.A.N. 

Y., 42 P.2d 858—U. S. v. One 
Chrysler Sedan Motor No. C77048. 
D.C.Pa.. 18 F.Supp. 684. 

Ala.—People’s Auto Co. v. State, 119 
So. 662, 218 Ala. 553—May v. 

State, 100 So. 780, 211 Ala. 449. 
Iowa.—State v. One Chrysler Con¬ 
vertible Coups, 245 N.W. 243, 215 
Iowa 1308, modified on other 
grounds and rehearing denied 247 
N.W. 639. 215 Iowa 1308. 

(6) To show vendor’s good faith 
required to establish lien on auto¬ 
mobile used by buyer to transport 
Intoxicating liquors.—^U. S. v. One 
Buick CoupS Automobile, D.C.N.BL, 
58 F.2d 387. 

<"7) To establish valid lien, owner¬ 
ship, or claim as to property on be¬ 
half of claimant. 

U.S.—Crownlnshield Shipbuilding Co. 
V. U, S., C.C.AR.I., 54 F.2d 879— 
U. S. V. Bailey, D.C.Ck>lo.. 42 F.2d 
908—U. S. V. James, D.C.Mont., 2 
F.Supp. 224—^U. S. V. Martin, D.C. 
N.T., 1 F.Supp. 976. 

Ala.—Morris v. State, 125 So. 655, 
220 Ala. 418. 

(8) To show that owner of liquor 
was within statutory exceptions.— 
Commonwealth v. One Box Contain¬ 
ing Benedictine, 89 Pa.Super. 467, 
afllrmed Commonwealth v. One Box 
Benedictine, 138 A. 90, 290 Pa. 121. 

(9) To show that the prohibitory 

laws were the presence 
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necessary for the state to prove its case beyond a 
reasonable doubt and the same rule applies in 
behalf of a claimant seeking to establish his own¬ 
ership of the property seized and to show the facts 
which will prevent a forfeiture.^^ The state is re¬ 
quired to establish, not conclusively, but to the rea¬ 
sonable satisfaction of the trier of fact, that the 
beverage or liquor was a prohibited one.®5 Knowl¬ 
edge of the owner or lessee of a vehicle that liquor 
was being illegally transported therein may be 
shown by circumstantial, as well as b^^ direct, evi¬ 
dence.®® 

If there is no evidence in defense, the state need 
only make out a prima facie case.®^ The state has 
been held to make out a prima facie case for for¬ 
feiture of an automobile when it proves the unlaw¬ 
ful transportation of liquor in the automobile.®® In 
some jurisdictions, the sworn complaint or affidavit 
on which the search warrant was issued is made 
prima facie evidence of the contraband character of 
the property seized.®® In others the keeping of 
prohibited liquors in any building not used exclu¬ 


sively for a dwelling is made prima facie evidence 
that such liquors are kept for sale, or with intent to 
sell contrary to law;*^® but it has also been held 
that the possession of liquor in a private dwelling is 
not prima facie evidence that it is kept for an un¬ 
lawful purpose.'^i Under some statutes, evidence 
of transportation of intoxicating liquor is prima 
facie evidence that it was transported for beverage 

purposes.72 

h. Trial 

Subject to statutory variations, the trial of pro¬ 
ceedings for the forfeiture of property under the liquor 
laws is governed by the rules applicable to trials gen¬ 
erally. 

Subject to statutory variations,73 the trial of for¬ 
feiture proceedings under the intoxicating liquor 
laws is governed by the ordinary rules applicable 
in civil actions,including the rules governing in¬ 
structions'^® and direction of a verdict.'^® 

Questions of fact'^'^ and the credibility of wit¬ 
nesses'^® are for the jury, or, in the absence of a 
jury, for the trial court as trier of the facts. Such 


of the officer.—^Ashbrook v. State, 
219 P. 347, 92 Okl. 287—33 C.J. p 687 
note 77 [b] (4). j 

(10) To establish entrapment.—^U. 
S. V. One Dodge Roadster, D.C.I>a., 
25 F.2d 912, affirmed, C.C.A., Breaux 
V. U, S. of America, 25 P.2d 913. 

(11) To preclude conclusion that 
beer was intended to be sold for use 
as beverage.—U. S. v. Arnholt & 
Schaefer Brewing Co., D.C.Pa-, 15 P. 
2d 447. 

(12) To establish other matters. 

U.S.—Crowninshield Shipbuilding Co. 

V. U. S., C.C.A.R.I., 54 F.2d 879— 
The Pesaquid, D.C.R,!., 11 P.2d 
308. 

Ga.—Oberlain v. State, 157 S.B. 357, 
42 Ga.App. 796. 

Ky.—Oliver v. Clark, 273 S.W. 46. 
209 Ky. 519. 

Pa.—Commonwealth v. One 1939 Ca¬ 
dillac Sedan, Engine No. 6292665, 
Manufacturer's No. 6292665, 45 A. 
2d 406, 158 Pa-Super. 392—Com¬ 
monwealth V. One Columbia Auto¬ 
mobile, 5 Pa.Dist. & Co. 193, 4 
Wash.Co. 115. 

33 C.J. p 668 note 33 [b] (3)-(7), 
p 687 note 77 [b]. 

63L Pa.—Commonwealth v. Reo 
Speed Wagon, 87 Pa.Super. 38. 

33 C.J. p 687 note 77. 

Scope of xnle 

Although the doctrine of doubts 
has in itself no application to a 
libel proceeding for the condemna¬ 
tion of liquor, nevertheless ’no one 
should be visited with the conse¬ 
quences of such proceeding “unless 
the mind can rest with satisfaction 
upon a finding of illegality.”—U. S. 


v. Robert Smith Corporation, D.C. 
Pa., 15 P.2d 448, 449. 

64. Utah.—State v. Davis, 84 P. 161, 
55 Utah 54. 

33 C.J. p 687 note 78. 

Close scrutiny of wife’s claim 
Where a vehicle operated in the 
name of a man is sought to be con¬ 
demned for illegal • transportation of 
liquor, his wife’s claim of owner¬ 
ship thereof in the condemnation 
proceedings should be closely scru¬ 
tinized,—^Emerson v. State, 117 So. 
463, 218 Ala. 18. 

Proof as to small part of claim 
Where the claim as a whole was 
not supported by creditable testi¬ 
mony, the court declined to select a 
small number of items, from the 
total presented, in respect of which 
a right might plausibly exist.—The 
Mardelle, D.C.R.I., 47 P.2d 791. 

65. Ala.—Woods v. State ex rel. 
Key, 22 So.2d 901. 

66. Ga.—Jackson v. Troup County, 
27 S.E.2d 343, 70 Ga.App. 58. 

67. Utah.—^Hemenway & Moser Co. 

V. Funk, 106 P.2d 779, 100 Utah 72. 
33 C.J. p 687 note 79. 

68. Kan.—State v. Universal Fi¬ 
nance Corporation, 16 P.2d 466, 136 
Kan. 599, 

69. Okl,—Stanley v. State, 200 P. 
229, 82 Okl. 294. 

33 C.J. p 687 note 80. 

70. Iowa.—State v. Johnson, 138 N. 

W. 468, 157 Iowa 248. 

I 33 C.J. p 687 note 81. 

171. U.S.—Castro v. U. S., C.C.A. 

Puerto Rico, 23 F.2d 263. 

72. Pa.—Commonwealth v. One 
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Ford Truck, No. 7375379, 86 Pa. 
Super. 188. 

73. Jury trial 

Under some statutes a demand for 
a jury trial must be made within 
a certain number of days after the 
conclusion of the hearing; and, if 
either party fails to make such a 
demand, the right to a jury trial is 
waived.—Commonwealth v. Seven¬ 
teen Half Barrels of Beer, 94 Pa. 
Super. 430. 

74. Ky.—Corpus Juris quoted in 
Rickman v. Commonwealth, 265 S. 

W. 452, 454, 204 Ky. 848, dissent¬ 
ing opinion, 265 S.W. 609. 

Okl.—Gillespey v. Denny, 215 P. 430, 
89 Okl. 270. 

33 C.J. p 687 note-82. 

Abatement of nulsauce 
Under the practice in some juris¬ 
dictions, the proceedings are to be 
tried as an action in equity to enjoin 
or abate a nuisance would be tried.— 
Rickman v. Commonwealth, 265 S. 
W. 452, 204 Ky. 848, dissenting opin¬ 
ion, 265 S.W. 609. 

75. Instruction held inadequate 
U.S.—O’Donnell v. U. S., C.C.A.N.J., 

57 P.2d 533. 

76. Direction of verdict held error 
under circumstances 

Ga.—Citizens’ Auto Co. v. State, 132 
S.E. 258, 36 Ga.App. 166. 

77. Iowa.—State v. One Chrysler 
Convertible Coupe, 246 N.W. 243, 
215 Iowa 1308, modified on other 
grounds and rehearing denied 247 
N.W. 639, 216 Iowa 1308. 

Va.—Commonwealth v. Mayo, 141 S. 
E. 123, 149 Va. 442. 

78. Iowa.—State v. One Chrysler 
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questions include whether or not a vehicle was 
employed in the illegal transportation of intoxicat¬ 
ing liquor the identity of the vehicle wheth¬ 
er or not the' property seized was intended for use 
in violation of law;^i the nature and contents of 
particular containers or receptacles knowledge 
of the owner or lessee of a vehicle that liquor was 
being illegally transported therein ;S3 the negligence 
of a vendor of the vehicle with respect to the as¬ 
certainment of the purchaser’s reputation or intend¬ 
ed use of the vehicle and other questions.^^ 
Whether or not relief from forfeiture which is 
permitted by statute shall be accorded in the par¬ 
ticular case is not a question of fact which may be 
submitted to a jury.86 


§ 398. - Notice to, and Rights of. Claim¬ 

ants 

Persons having a right to, or an interest in, prop¬ 
erty sought to be forfeited under the liquor laws are 
usually entitled to notice and an opportunity to be 
heard, in presenting their claims, such persons must 
comply with the statutory requirements respecting the 
procedure to be followed. 

Under statutes providing for the forfeiture of il¬ 
licit liquors, vehicles, or other propert 3 ^ seized, per¬ 
sons who own or who have a right to the posses¬ 
sion of, or an interest in, the property are usually 
entitled to notice of the forfeiture proceedings and 
an opportunity to present and establish their 
claims.^*^ The owner or claimant must be allowed 
to interpose proper pleas, and must be given a 
full and fair hearing.^9 The proceedings being in 
rem, as discussed supra § 397 b, personal service 
of the notice is not necessarily required.®^ Notice 


Convertible CoupS, 246 N.W. 243, 

215 Iowa 1308, modified on other 
grounds and rehearing denied 247 
N.W. 639, 215 Iowa 1308. 

tTnoorroborated testimony of claim¬ 
ant 

Court is not required to accept as 
true uncorroborated testimony of 
claimant that he had been robbed 
of liquor while in lawful possession 
thereof in foreign state, where such 
testimony was uncertain and im¬ 
probable.—Carlisle v. State ex rel. 
Harris, 62 P.2d 617, 178 Okl. 231. 

79. Va.—Commonwealth v. Mayo, 
141 S.B. 123, 149 Va. 442. 

80. Va.—Commonwealth v. Mayo, 
supra. 

Cl. U.S,—^U. S. V. 301 Cans Acme 
Malt Extract, D.C.Mass„ 28 F.2d 
213~U. S. V. 18 Barrels of Alcohol, 
D.C.Pa., 20 P.2d 186. 

82. Ala.—^Woods v. State ex rel. 
Key, 22 So.2d 901—'Willis v. State 
ex rel. Orme, 176 So. 612, 234 Ala. 
642. 

83. Ga.—Jackson v. Troup County, 
27 S.E.2d 343, 70 Ga.App, 58. 

84. U.S.—U. S. V. One Buick Coup4 
Automobile, D.aN.H., 68 F.2d 387. 

Ala.—Leigeber v. State, 113 So. 274, 

216 Ala. 341—Equitable Credit Co. 
V. State, 106 So. 399, 214 Ala. 77. 

86. Ala.—^Parrish v. State, 128 So. 
785, 221 Ala. 312. 

Alaska.—^U. S, v. One Studebaker 
Car, 7 Alaska 236. 

88. Va.—Commonwealth v. Mayo, 
141 S.B. 123, 149 Va. 442. 

87. U.S.—The Mary A., D.C.N.T., 
62 P.2d 982—General Motors Ac¬ 
ceptance Corporation v. U. S., C.O. 
A.N-.C., 23 F.2d 799—U. S, v. 2,615 
Barrels, More or Less, of Beer, D. 
CPa., 1 F.2d 500. 

Ga.—^Bentley v. State, 28 S.E.2d 668, 
70 GaA^pp. 494. 


Ind.—^Forgan v. State, 172 JT.B. 196, 
91 Ind.App. 604. 

N-.C.—State v. Gordon, 34 S.E.2d 414, 
225 N.C. 241. 

Okl.—Commercial Credit Co. v. State, 
16 P.2d 879, 160 Okl. 201—One 
Chrysler Coupd v. State, 293 P. 
543, 146 Okl. 98. 

Pa.—Commonwealth v. One Ford 
Roadster, 19 Pa.Dist. & Co. 83, 49 
Montg.Co. 117. 

Tex,—General Motors Acceptance 
Corporation v. State, 12 S.W.2d 
968, 118 Tex. 189, mandate con- j 
formed to, Civ.App., 14 S.W.2d 893. 1 
33 CJ. p 684 notes 42, 43. 

Rights of innocent parties having 
interest in vehicles seized see 
supra § 388. 

On plea of guilty of one transport¬ 
ing liquor, automobile which he was 
using was not ipso facto forfeited to 
the state so as to give the state 
a right of sale without notice to the 
owner.—State v. Rose, 132 A. 864, 
3 W.W.Harr., Bel., 168, 45 A.L.R. 85. 

Necessity of bond 
An intervener claiming ownership 
of the vehicle but not desiring to ob¬ 
tain possession of the vehicle from 
the ofiicer pending judgment is not 
required to give bond.—State v. One 
Certain Automobile, 216 N.W. 611, 
204 Iowa 1155. 

88. Conn.—State v. Brennan, 25 
Conn. 278. 

33 C.J. p 687 note 83. 

Flea ixL abatement 

Under the practice in some Juris¬ 
dictions, claimant may file a plea in 
abatement to test the jurisdiction of 
the court.—Thomas v. State, 2 So. 2d 
772, 241 Ala. 381. 

Petition for intervention held suffi¬ 
cient 

Ky.—^Herold Motorcar Co. v. Com¬ 
monwealth, 287 S.W. 939, 216 Ky. 
335. 


89. Vt.—State V. Intoxicating Liq¬ 
uors, 47 A. 107, 72 Vt. 22. 

33 C.Jc p 688 note 84. 

Necessity of separate trial 

The fact that there are several 
claimants does not require that 
there be separate trials; but in the 
particular case it was held that the 
allowance of a motion for sepa¬ 
rate trials did not affect the result. 
—Commonwealth v. Certain Intoxi¬ 
cating Liquors, 149 N.E. 613, 253 
Mass. 581. 

9a Kan.—^Barrett v. Hurd, 18 P.2d 
184, 136 Kan. 799, opinion adhered 
to 23 P.2d 1119, 138 Kan. 7. 
Va.—^Ives V. Commonwealth, 27 S.B. 

2d 906, 182 Va. 17. 

33 C.J. p 684 note 43 [b], [i]. 
TJuJcnown owner or lessee 

(1) Where the owner or lessee of 
a vehicle sought to he condemned 
is unknown, and service has been 
perfected by publication, it is as ef¬ 
fective on owner or lessee as If he 
were known and had been served 
personally.—Commercial Trust Co. v. 
Moss, 126 S.E. 852, 33 Ga.App. 549. 

(2) An information for condemna¬ 
tion and sale of automobile for ille¬ 
gal transportation of liquor was not 
Quashable because there was no reg¬ 
istered letter sent to the last known 
address of the automobile owner, 
where commonwealth attorney un¬ 
successfully exhausted available 
means for acquisition of knowledge 
regarding identity of owner and his 
last known address.—^Ives v. Com¬ 
monwealth, 27 S.E.2d 906, 182 Va. 
17. 

Notice to uoiLre8iden.ts 

Personal service need not be made 
on claimants within the state, nor 
need notice by name be given to 
those outside the state; and a vehi¬ 
cle may be forfeited, although the 
owner did not actually know of the 
forfeiture proceedings.—E. j. Pitz- 
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to claimants should be given within the time speci¬ 
fied by statute but failure to give notice within 
the statutory period was held not prejudicial where 
claimant had been given a reasonable time and op¬ 
portunity to appear and defend .^2 

Some statutes have been held to be mandatory 
and restrictive with regard to the procedure to be 
followed by claimant of the seiaed property’, in 
which case claimant cannot avoid the statutory pro- 
cedure.^^ Under some statutes, after claimant has 
been given notice of the forfeiture pioceedings, he 
is under a duty to answer, and on his failure so 
to do it is proper for the court to grant a motion 
for a decree of forfeiture.^^ A claimant of the 
seized property is entitled, in some jurisdictions, 
either to maintain a replevin action against the of¬ 
ficers or to intervene in the forfeiture proceedings 
and there have his right to possession adjudicat¬ 
ed but some statutes prescribe only interven¬ 
tion by petition in the cause as the mode for claim¬ 
ants to litigate with the state the title to the prop¬ 
erty sought to be declared cdntraband and forfeit¬ 
ed,in which case, where claimant has legal notice 
of the pendency of condemnation proceedings, he 
must intervene or be concluded by the decree.®^ 


As to the time for claimants to assert their 
rights, it has been held under the circumstances of 
particular cases that claimants were not guilty of 
laches so as to be precluded from making claim to 
the property sought to be forfeited.® ^ ' 

Contents of notice. The notice should describe 
correctly the liquors or other property seized®® and 
the place where the liquors were found.l 

Waiver, A claimant who has had his day in 
court may waive his right to be heard further.- 
One who has entered an appearance as claimant of 
the liquors cannot complain of want of notice or 
object to defects or omissions in the notice or the 
service thereof.® 

§ 399. -Judgment and Enforcement 

Thereof 

The Judgment In the forfeiture proceedings is gov¬ 
erned by the rules applicable to Judgments generally, in¬ 
cluding the rules with respect to the granting of a 
judgment on default, the conclusiveness and effect of 
the judgment, and its modification and vacation. 

The general rules respecting other judgments or¬ 
dinarily are applicable to judgments in forfeiture 
proceedings brought under the liquor laws.** A 


william Co. v. Commonwealth, 154 
KE. 570, 258 Mass. 103. 

Service hy puhlicatioai hdld not man¬ 
datory 

It has been held that a statute 
authorizing state in proceedings to 
condemn conveyance used in illegal 
transportation of liquor to perfect 
service by publication within stated 
time is not mandatory, and that fail¬ 
ure to proceed under such section 
does not render proceeding Invalid; 
and, where one illegally transporting 
intoxicating liquor was killed at time 
of seizure of conveyance employed 
by him, it was held that condem¬ 
nation proceedings by state were not 
invalid, because state did not take 
default judgment after service by 
publication, but proceeded rather by 
personal service on administrator of 
estate.—Calhoun v. State, 127 S.E. 
659, 33 Ga.App. 786. 

91. Mass,—Commonwealth v. Cer¬ 
tain Intoxicating Iiiquors, 97 Mass. 
601. 

33 C.J. p 684 note 43 [dj. 

92. Kan.—State v. Robinson, 236 P. 
647, 118 Kan. 775. 

93. W.Va.—^State v. Bartasevich, 6 
S.E.2d 111, 121 W.Va. 458. 

94. Pa.—Commonwealth v. Reo 

Speed Wagon, 91 Pa-Super. 386. 

Demurrer held imavallable 
One claiming a lien on confiscated 
liquors, which state sought to have 
adjudged contraband and forfeited 
to state, was held entitled to make 


his claim only by answer, under 
oath, in which nature of claim or in¬ 
terest was clearly set forth, and not 
by demurrer to staters petition.— 
State V. Bartasevich, 5 S.E.2d 111, 
121 W.Ya. 458. 

95. Okl.—1942 Chevrolet Automo¬ 
bile Motor No. BA-193397 v. State 
ex rel. Cline, 128 P.2d 448, 191 
Okl. 26. 

96. Ala.—Commercial Credit Co. v. 
State, 139 So. 271, 224 Ala. 123. 

Kotic© to take testimony 
It has been asserted that a claim¬ 
ant who fails to intervene by peti¬ 
tion is not entitled to notice of the 
taking of testimony In the cause; 
but in the particular case it was 
held that notice was in fact given 
and that the notice was sufficient.— 
Commercial Credit Co. v. State, su¬ 
pra. 

97. Ala.—State v. Merrill, 85 So. 28, 
203 Ala. 686. 

98. U.S.—U. S. V. One Buick Coupe, 
D.C.Pa.. 48 F.2d 654—The Antigo- 
stine, D.C.N.T., 44 P.2d 170—Gen¬ 
eral Motors Acceptance Corpora¬ 
tion V. U. S., C.CJLN.C., 23 P.2d 
799. 

99. Me.—^Ring v. Nichols, 40 A. 329. 
91 Me. 478. 

Mass.—Commonwealth v. Certain In¬ 
toxicating Liquors, 6 Allen 599. 

1- Mass.—Commonwealth v. Intox¬ 
icating Liquors, 16 N.E. 298, 146 
Mass, 509—Commonwealth v. Cer¬ 
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tain Intoxicating Liquors, 6 Allen 
599. 

2. Mass.—Commonwealth v. Certain 
Intoxicating Liquors, 149 N.E. 613, 
253 Mass. 581. 

3. Mass.—^Commonwealth v. Certain 
Intoxicating Liquors, supra, 

33 C.J. p 685 note 46. 

4. Pindlngs 

(1) In a proceeding for the for¬ 
feiture of intoxicating liquors, li¬ 
beled by the state and claimed by 
the carrier in whose possession they 
were found, specific findings of facts 
are unnecessary to support a judg¬ 
ment of forfeiture, such judgment 
being a finding for the state on all 
the issues of fact necessary to sup¬ 
port the libel.—State v. Intoxicat¬ 
ing Liquors, 91 A. 175, 112 Me. 138. 

(2) Failure of the court to find 
directly that seller of automobile 
claimed by lienor had knowledge of 
purchaser's general reputation as 
bootlegger was held error.—C. I. T. 
Corporation v. U. S., C.C.A.S.D., 40 
F.2d 825. 

The grOTind of condenmation of 
the liquor seized must correspond 
with that set forth in the statute; 
but, where the law denounces the 
keeping of liquor for illegal "sale 
or distribution," the court may con¬ 
demn for either of the alternative 
causes, both being named in the 
complaint, as the case presents it¬ 
self to the court on proof.—State v. 
Twenty-Five Packages of Liquor, 38 
Vt. 387. 
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judgment for the forfeiture or destruction of the 
property should describe it with reasonable certain¬ 
ty,^ and the description ordinarily should conform 
to that set forth in the petition.^ Under statutes 
specifying the person who is to sell the property, a 
judgment is erroneous which directs that the prop¬ 
erty be sold by one not so specified.*^ Where the 
statutes of the jurisdiction make no provision for 
saving the rights of innocent mortgagees in pro¬ 
ceedings to forfeit vehicles under the liquor laws, 
the court may not order that the sale of a vehicle 
be made subject to the rights of such a mortgagee.^ 
The time for entry of the decree is sometimes reg¬ 
ulated by statute.^ 

Payment under bond. Where an intervener has 
furnished a bond providing for payment of a stip¬ 
ulated amount if he fails to establish his lien in 
the forfeiture proceedings, the decree may, on fail¬ 
ure of the intervener to establish his claim, pro¬ 
vide for payment to plaintiff of the amount stipu- 

lated.io 

Judgment by default. Under some statutes an 
order condemning the property may be made with¬ 
out a hearing where no answer to the petition has 
been filed.^i Under other statutes it has been held 


that the court cannot render a judgment of forfei¬ 
ture on the default of claimant without proof of 
the allegations of the complaint,^2 although, after 
default, claimant is not entitled, except at the dis¬ 
cretion of the court, to offer evidence or to be 
heard at the trial.^^ In a proceeding to condemn 
a vehicle, where claimant fails to file any defense 
within the time prescribed, but no default judgment 
is entered until after answer filed, it is error to dis¬ 
miss the answer on calling the case, on the ground 
that the answer was filed too late.^^ 

Conclusiveness and effect. Where all the acts 
and proceedings are regular and notice required has 
been duly given and a hearing had, the judgment 
is in rem and fixes the status of the property 
seized.^5 Mere technical irregularities in the for¬ 
feiture proceedings do not render the judgment 
void,i® but a judgment rendered by a judge at a 
time when the court was not in session has been 
held void.^*^ A judgment in a seizure case is con¬ 
clusive against the government only as to those 
facts which were necessarily involved therein,and 
a judgment ordering a return of the liquor to claim¬ 
ant is not conclusive as to the intent with which 
it was kept by him.^^ The determination of the 
court in a condemnation proceeding is not an ad- 


MiXLOrity of defendant does not 
render a forfeiture decree defective 
where he did not interpose a claim 
to the property and no personal 
judgmient of any character was 
sought or rendered against him.— 
Koger V. State, 110 So. 573, 216 Ala. 
319. 

Decree held snffloieut 
Ala.—Conner v. State, 102 So. 809, 
212 Ala. 360. 

5. Iowa.—Craig v. Werthmueller, 43 
N.W. 606, 78 Iowa 698. 

6. Ky.—^Froedge v. Commonwealth 
ex rel. Pursley, 158 S.W.2d 426, 
289 Ky. 168. 

7. Ky.—^Woolum v. Commonwealth, 
295 S.W. 1029, 220 Ky. 836. 

8. Kan.—State v. Boucher, 271 P. 
278, 126 Kan. 796. 

9. Specified time after hearing is 

sometimes required before a decree 
may be entered.—Commonwealth v. 
One Ford Truck, 5 Pa.Dist & Co. 
167, affirmed 85 Pa.Super. 43. 

10. U.S.—U. S. V. One Buick Coup§ 
Automobile, D.C.N.H., 68 P.2d 887. 

11. Pa.—Commonwealth v. Reo 
Speed Wagon, 87 Pa.Super. 38. 

12. Colo.—-Noble V. People, 177 P. 
970, 66 Colo. 509. 

Mass.—(Commonwealth v. Intoxicat¬ 
ing Liquors, 113 Mass. 23. 


13. Mass.—Commonwealth v. Intox¬ 
icating Liquors, supra. 

14. Ga.—^Fletcher v. State, 100 S.B. 
718, 24 Ga.App. 266. 

15. Okl.—Stiller v. Atchison, T. & 
S. F. R. Co., 124 P. 595, 34 Okl. 
45. 

Forfeiture as absolute 

(1) The forfeiture and condemna¬ 
tion are absolute except as the 
statute provides otherwise.—Com¬ 
monwealth V. Bowers, 155 A. 605, 
304 Pa. 253. 

(2) Forfeiture and condemnation 
are absolute, except where court is 
authorized to return proceeds or 
property to Innocent owner or bailee. 
—Commonwealth v. One Five-Pas¬ 
senger Overland Sedan, 90 Pa.Super. 
376. 

Xutervenexs failing to except 

A judgment ordering the sale of 
an automobile condemned for trans¬ 
porting Intoxicants is conclusive 
against interveners who did not ex¬ 
cept to such judgment.—Armingrton 
V. Burney, 115 S.E. 38, 29 Ga.App. 
262. 

Doss of Jurisdiction after entry of 
judgment 

In an action to enforce a forfei¬ 
ture of intoxicating liquors after a 
judgment of forfeiture has been 
duly entered by a Justice and the 
property disposed of by order of 
court, the justice’s court loses Ju¬ 
risdiction and can make no further 
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orders in the case.—Stiller v. Atchi¬ 
son, T. & S. F. R Co., 124 P. 595, 
34 Okl, 45. 

Termination of owner’s interest 
A person whose liquor has been 
forfeited as having been unlawfully 
kept for sale, and ordered to be de¬ 
livered to a certain town, ceases to 
have such an interest in it as 
would enable him to sue the officer 
seizing it for his failure to deliver 
it to the town.—^Johnson v. Perkins, 
48 Vt. 572. 

16. Kan.—Breon-Armold Motor Co. 
V. Puller, 298 P. 1066, 133 Kan. 
62. 

17. Okl.—Gillespey v. Denny, 215 P. 
430, 89 Okl. 270. 

18. Mass.—Commonwealth v. Reed, 
38 N.E. 364, 162 Mass. 215. 

Subsequent proceedings 
Forfeiture proceedings against In¬ 
toxicating liquor which have been 
discontinued, or dismissed for want 
of jurisdiction, will not bar subse¬ 
quent forfeiture proceedings against 
the liquor notwithstanding an order 
has been rendered, in the prior pro¬ 
ceedings, for a return of the liquor, 
and an officer has certified on the 
order for return that he delivered 
the liquor to claimant.—Common¬ 
wealth V. Certain Intoxicating Liq¬ 
uors. 106 N.B. 660, 218 Mass. 602. 

19. Mass.—Commonwealth v. Reed. 
38 N.E. 364, 162 Mass. 215. 
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judication of title as between conflicting claimants 
to the property seized.^o 

The facts established by the record of the judg¬ 
ment of forfeiture cannot be questioned by parol 
evidence in a collateral attack.-^ A judgment reg¬ 
ularly entered, ordering the destruction of intoxi¬ 
cating liquors, cannot be assailed collaterally by an 
action against the officer holding the liquors.-^ 

Modification or vacation. A court which has con¬ 
demned an automobile used for transporting intoxi¬ 
cating liquor and has directed its sale can, during 
the term at which the order was entered, modify or 
vacate the order.23 A decree of forfeiture may be 
vacated where claimant has been denied an oppor¬ 
tunity to assert his rights under a petition for the 
return of the property.24 

§ 400. - New Trial and Review 

Appeals may be taken In forfeiture proceedings 
brought under the liquor laws, and on such appeals the 


general rules governing appeal and error will apply. A 
new trial may be granted in a proper case. 

Appeals may be had in forfeiture proceedings 
under statutes providing therefor and it has been 
held that, although there is no definite warrant in 
the statute for an appeal in such proceedings, one 
may be had under general statutory provisions as 
to appeals.-® Both the state^^ and one who ap¬ 
pears and files a claim to the liquor or other prop¬ 
erty seized^S may appeal. 

Appeals in forfeiture proceedings are governed 
by the usual rules with respect to; The mode of 
review;-^ the presentation and reservation in the 
lower court of the ground of review,2® including the 
necessity for, and the timely presentation of, objec¬ 
tions,^^ parties the time for appeal ;23 the ne¬ 
cessity for a bill of exceptions assignment of 
errors ;25 discontinuance in the appellate court 
review, including the scope of the review,27 the 
parties entitled to allege error,trial de novo in 


so. Mont.— state v. Kelly, 187 P. 
637. 57 Mont. 123. 

21. Mass.—E. J. Fitzwilliam Co. v. 
Commonwealth, 154 N.E. 570, 258 
Mass. 103. 

22. N.D.—Blumardt v. State, 162 N. 
W. 409, 36 N.D. 518. 

23. XJ.s.—-U. S. V. Brockley, D.C.Pa.. 
266 P. 1001. 

24. XJ.S.—Cost V, XT. S., C.C.A.N.J., 
27 F.2d 511. 

25. Pa,—Commonwealth v. Reo 
Speed Wagon, 87 Pa,Super, 38. 

33 C.J. p 688 note 7. 

Appellate juxisOictioii 
In a jurisdiction in which the pro¬ 
ceedings are deemed to be civil in 
nature, an appeal will not lie to a 
court of criminal appeals.—Lorance 
V. State, Tex.Civ.App., 172 S.W.2d 
386. Error refused. 

26. N.T.—Clement v. Seized Liq¬ 
uors. 128 N.T.S. 631, 143 App.Div. 
923—Huff V. Mahar, 120 N.Y.S. 
1070, 136 App.Div. 297. 

27. Kan.—^Hanger v. Woodward, 210 
P. 1114, 112 Kan. 388. 

33 C.J. p 688 note 9. 

28. D.C.—^Automobile Brokerage 
Corporation v. XJ. S., 39 F.2d 288, 
59 APP.D.C. 243. 

33 C.J. p 688 note 10. 

29. U.S.—U. S. V. Elliott, C.C.A. 
Wash., 5 P.2d 292. 

WJdt of error held proper 
XJ.S.—Greer-Robbins Co. v. XJ. S., 
C.C.A.Cal., 19 P.2d 841—In re 
Brenner, C.C.A.N.y., 6 P.2d 425— 
U. S. V. Garth Motor Co., C.C.A. 
Ala., 4 P.2d 528, reversed on other 
grounds 47 S.Ct. 154, 272 U.S. 321, 
71 L.Bd. 279, 47 A.L.R. 1025. 

SO. Ala.—State v. McCall. 169 So. 8, 
232 Ala. 576. 


Or.—State v. One Buick Automobile, 
253 P. 366, 120 Or. 640. 

Va.—Mason v. Commonwealth, 120 
S.E. 133, 137 Va. 819. 

Beservation of questions to he con« 
sidered on appeal held unnecessary 
Kan.—State v. Boucher, 271 P. 278, 
126 Kan. 796. 

Sufficiency of pleadings 
U.S.—Cuddy V. U. S.. aC.A.N.H., 
44 P.2d 750. 

Mass.—Commonwealth v. Certain In¬ 
toxicating Liquors, 149 N.E. 613, 
253 Mass. 581. 

31. Ala.—^Edmunds v. State, 74 So. 
965, 199 Ala. 656. 

33 CJ. p 689 note 12. 

32. Defendants not appealing from 
forfeiture of automobile are not 
necessary parties to appeal by in¬ 
tervening lienholder Involving right 
to share in proceeds.—General Mo¬ 
tors Acceptance Corporation v. State, 
Tex.Civ.App., 14 S.W.2d 893. 

33. Kan.—State v. Curtis, 57 P.2d 
22, 143 Kan. 984. 

N.C.—State v. Jones, 34 S.E.2d 202, 
225 N.C. 363. 

Appeal prior to holding of hearing 
Where claimant was denied the 
right to participate in criminal pros¬ 
ecution of driver of vehicle on war¬ 
rant charging violation of prohibi¬ 
tion law, but trial court reserved op¬ 
portunity to it to present its claim 
before ordering liquor destroyed, 
claimant could not appeal prior to 
holding of hearing.—State v. Gor¬ 
don, 30 S.E,2d 43, 224 N.C. 304. 

34. XJ.S.—Oakland Motor Car Co, v. 
U. S., C.C.A.Cal., 295 F. 626. 

Ala.—State v. McCall, 169 So. 8, 232 
Ala. 576. 

35. U.S.—Cuddy v. U. S.. aaAJN". 
H., 44 F.2d 750. 
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Mont.—State v. Certain Intoxicating 
Liquors. 227 P. 472, 71 Mont. 79. 
N.C.—State v. Jones, 34 S.E.2d 202, 
225 N.C. 363. 

36. Termination of case hy discon, 
tinnance 

In a proceeding on a complaint 
against intoxicating liquors claimed 
to have been illegally transported, 
an appeal from a judgment forfeit¬ 
ing the liquors vacates the judg¬ 
ment, and a discontinuance in the 
appellate court by the prosecuting 
officer terminates the case.—Com¬ 
monwealth V. Certain Intoxicating 
Liquors, 106 N.E. 660, 218 Mass. 602. 

37. U.S.—Castro v. U. S., C.C.A. 
Puerto Rico, 23 F.2d 263. 

Del.—State v. Rose, 132 A. 864, 3 
W.W.Harr. 168, 45 A-L.R. 85. 
Mass.—Commonwealth v. Certain In¬ 
toxicating Liquors, 149 N.E. 613, 
253 Mass. 581. 

N.C.—State v. Jones, 34 S.B.2d 202. 
225 N.C. 363. 

Tex.—^Phariss v. Kimbrough, Civ. 
App., 118 S.W.2d 661, error re¬ 
fused. 

Va.—Commonwealth v. Mayo, 141 S. 
E. 123, 149 Va. 442. 

Sufficiency of facts for search war¬ 
rant 

The magistrate before whom ap¬ 
plication is made for a search war¬ 
rant is the judge of the sufficiency 
of the facts alleged in the affidavit 
for the search warrant; but whether 
or not there are any facts on which 
he may reach conclusion that person 
applying for warrant Is entitled to 
it is a question of law reviewable 
on appeal.—^Bickerstaff v. State, 139 
S.W.2d 110, 139 Tex.Cr. 69. 

38. ZSrror affecting state 

A claimant cannot complain of in¬ 
structions which placed an unwar- 
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the appellate court,^9 presumptions,the exercise 
of the lower court’s discretion,questions of fact, 
verdict, and findings, ^nd harmless error and 

the determination and disposition of the cause.44 

A new triul may be granted in a proper case.'^® 
A motion for a new trial on the ground that the 
verdict is contrary to the evidence, however, is 
properly overruled where the evidence was suffi¬ 
cient to authorize the jury to arrive at the con¬ 
clusion set forth in their verdict.*^® 

§ 401. - Costs 

The governing statutes determine the right to and 
liability for costs, and the amount thereof, in the for¬ 
feiture proceedings under the intoxicating liquor laws. 
Ordinarily costs cannot be granted against the govern* 
ment in the absence of statute providing therefor. 


The right to costs, the liability therefor, and the 
amount thereof, depend on the provisions of the 
statute under which such a proceeding is brought.^" 
Under some statutes the attorney for plaintiff is 
entitled to an allowance of a reasonable attorney’s 
fee to be taxed and collected as other costs of the 
action.'^S The expenses of guarding the property 
may be taxed as costs within the sound judicial dis¬ 
cretion of the court,49 and, if justice and equity so 
require, the court may allow such costs even though 
all the property attached was not forfeited.^® 

It has been held that the expenses of caring for 
the liquor should fall on the claimants after the fil¬ 
ing of their claim.^i Under some statutes costs are 
payable from the proceeds of sale or out of the pen¬ 
alty of the bond, and, under statutes making no 


ranted burden on the state.—State 
V. Intoxicating: Liquors, 117 A. 588, 
121 Me. 438. 

39. Ala.—State v. McCall, 169 So. 
8, 232 Ala. 576. 

Iowa.—State v. ‘W’ilson, 237 N'.TV’. 
511, 212 Iowa 1341—State v. One 
Certain Ford Coup6 Automobile, 
218 N.W. 346, 205 Iowa 597. 

40. U.S.—The Motor Vessel K- 
22845, C.C.A.N.T., 55 F.2d 671. 

33 C.J. p 689 note 16. 

Truth of state’s evidence 

On appeal from a judgment dis¬ 
missing a proceeding for the forfei¬ 
ture of intoxicating liquors at the 
close of the testimony in behalf of 
the state, it must be assumed that 
all the evidence tending to prove 
the state's case is true.—State v. 
Malarky, 187 P. 635, 57 Mont. 132. 

41. Va.—^Mason v. Commonwealth, 
120 S.B. 133, 137 Va. 819. 

33 C.J. p 689 note 15. 

42. U.S.—Crowninshield Shipbuild¬ 
ing Co. V. U. S., C.C.A.R.L, 54 F. 
2d 879—C. I. T. Corporation v. U. 
S., C.C.A.S.D., 40 F.2d 825. 

Ala.—^May v. State, 108 So. 863, 215 
Ala. 16—^Equitable Credit Co. v. 
State, 106 So. 399, 214 Ala. 77. 
Iowa.—State v. One Certain Ford 
CoupS Automobile, 218 N.W. 346, 
206 Iowa 597. 

33 C.J. p 689 note 14. 

Probable cause 

Conclusion of commissioner and 
district court that search warrant 
was issued without probable cause 
should not be disturbed on appeal 
unless without any support—^In re 
Phoenix Cereal Beverage Co., C.C.A 
N.T., 68 P.2d 953. 

Finding entitled to same weight as 
verdict 

Finding of trial judgq trying case 
without a jury that automobile was 
being used as alleged was on appeal 
entitled to same weight as verdict 
by a jury.—^Liger v. State ex reL 
Orme, 168 So. 138, 232 Ala. 365. 


43. Ala.—Willis V. State ex rel. 
Orme. 176 So. 612, 234 Ala. 642. 

33 C.J. p 689 note 13. 

Brror held prejudicial 

Trial court's refusal of demand 
for a jury was prejudicial error.— 
Brown v. State ex rel. Hester, 92 P. 
2d 351, 185 Okl. 386. 

44. Ala—Shiver v. State, 187 So. 
870, 237 Ala 540. 

Affirmance notwithstanding proce¬ 
dural errors 

Where claimant of motor truck 
conclusively established that unlaw¬ 
ful use was without his knowledge, 
decree dismissing petition for for¬ 
feiture and condemnation was af¬ 
firmed, notwithstanding errors in 
procedure.—Commonwealth v. Reo 
Speed Wagon, 91 Pa Super. 385. 

Challenge of title after reversal 
After decree for libelant is revers¬ 
ed, court has power in its discretion 
to allow libelant to challenge claim¬ 
ant’s title by exceptive allegation.— 
Avignone v. U. S., C.C.A.N.T., 12 F. 
2d 509. 

Payment of balance to owner 

Where court had jurisdiction to 
enter Judgment forfeiting automo¬ 
bile for use in illegal transportation 
of intoxicating liquors and had or¬ 
dered its sale in compliance there¬ 
with, which Judgment had not been 
superseded, on reversal, appellate 
court could only direct that balance 
remaining from such sale be paid 
over to owner.—^Jones v. Common¬ 
wealth, 126 S.E. 238, 141 Va. 459. 

Reversal 

If a judgment for the forfeiture 
of a conveyance because of the un¬ 
lawful transportation of intoxicat¬ 
ing liquor is not supported by proof 
as to the point from which and to 
which the liquor was transported, it 
will be reversed on appeal.—One 
Ford Car v. State, 217 P. 460, 92 Okl. 
[29. 


45. U.S.—U. S. V. One 1941 Lincoln 
Zephyr Sedan, Motor No. H-107,- 
919, B.C.Mo., 63 F.Supp. 336. 

Failnre to set forth excluded evi¬ 
dence 

Motion for new trial, complaining 
of exclusion of documentary evi¬ 
dence, presents nothing for adjudica¬ 
tion, where rejected evidence was 
not set forth or attached as exhibit 
to motion.—Citizens’ Auto Co. v« 
State, 132 S.E. 258, 35 Ga.App. 166. 

46. Ga.—Mull v. State, 130 S.E. 377. 
34 Ga.App. 509. 

47. Mont.—State v. Rouleau, 219 P. 
1096, 68 Mont. 529. 

33 C.J. p 689 note 21. 

Fees to officer 

(1) The allowance of officers' fees 
depends on the terms of the stat¬ 
utes.—State ex rel. Holcombe v. 
Stone, 171 So. 366, 233 Ala. 243— 
State ex rel. Holcombe v. Stone, 157 
So. 452, 26 Ala.App. 226, certiorari 
denied 157 So. 454, 229 Ala. 357— 
Jefferson County v. Sandefer, 10(1 
So. 71, 19 Ala.App. 647. 

(2) The fact that a county offi¬ 
cer received a salary was held not to 
preclude him from receiving his part 
of fees provided by statute for offi¬ 
cers responsible for confiscation of 
automobiles engaged in illegal trans¬ 
portation of liquors.—Cloud v. Be- 
Kalb County, 29 S.B.2d 441, 70 Ga. 
App. 777. 

48. Kan.—^Norton v. Board of Coun¬ 
ty Com’rs of Saline County, 236 P. 
819, 118 Kan. 659. 

49. U.S.—U. S. V. 480 Empty Half 
Barrels, C.C.AN.Y., 36 F.2d 772. 

50. U.S.—U. S. V. 480 Empty Half 
Barrels, supra. 

51. U.S.—^Avignone v. U. S., C.C.A. 
N.T., 12 F.2d 509. 

52. Iowa—State v. One Chrysler 
Convertible Coups, 247 N.W. 639. 
215 Iowa 1308. 
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provision for the payment of costs except out of 
the proceeds of a sale under a judgment of forfei¬ 
ture, it has been held that costs could not be taxed 
against an owner of the vehicle involved where the 
vehicle •was returned to him without forfeiture.53 

Costs against government. Under some statutes, 
costs may be taxed against the state where it is the 
losing party.In the absence of statute, however, 
it has been held that costs cannot be awarded 
against the government in a case of this kind, even 
where the criminal prosecution and the forfeiture 
proceedings were abandoned and dismissed.^S 

§ 402. Injunction against Condemnation 

On a showing of sufficient grounds, and in the ab¬ 
sence of adequate remedy at law, an injunction may be 
granted to prevent the condemnation of property under 
the intoxicating liquor laws. 

An injunction is sometimes granted to prevent 
the condemnation or sale of liquor or other prop- 
erty,5® provided there is a sufficient showing of 
grounds therefor.®" Where the statute provides an 
adequate remedy at law for the adjudication of all 
the rights of one whose property has been seized 
for violation of the intoxicating liquor laws, an 
injunction will not issue to prevent forfeiture and 
condemnation.® 8 


48 C.J.S. 

§ 403. Disposition and Recovery of Property 

Seized 

a. In general 

b. Release on bond 

c. Sale 

d. Return 

a. In General 

The controlling statutes determine the disposition to 
be made of the property seized under the intoxicating 
liquor laws, and under such statutes it may be proper 
to retain It as evidence or to order it destroyed. 

The disposition to be made of the property seized 
under the intoxicating liquor laws depends on the 
terms of the statutes under which the proceedings 
are had,®® and under such statutes it may be prop¬ 
er for the state to retain seized liquor as property 
forfeited to the state®0 or as evidence to be used on 
the trial.®^ Where a statute so provides, it is the 
duty of the officer seizing liquors on a warrant to 
hold such liquors until all prosecutions arising out 
of the search and seizure shall have been ended and 
determined.®^ Under some statutes there must be 
notice and a hearing before any disposition of the 
liquor or property seized can be made by the court 
unless the owner or possessor has been convicted.®^ 

Destruction. Under statutes so providing, con- 
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53. Iowa.—State v. One Certain Au¬ 
tomobile, 216 N.W. 611, 204 Iowa 
1155. 

54. Mont.—State v. Rouleau, 219 P- 
1096, 68 Mont 529. 

55. U.S.—U. S. V. Baldridge, B.C. 
La., 35 F.2d 264. 

58. Ga.—Betts v. Commercial Cred¬ 
it Co., 139 S.B. 860, 16o Ca. 119. 
Ky.—Wllson v. Goodin, 163 S.W.2d 
309, 291 Ky. 144. 

Failure to give notice to owner 
Where a vehicle is sought to be 
condemned and sold for transporting 
liquor, without notice to any one ex¬ 
cept the person in possession of the 
vehicle, the real owner, who was not 
served with notice of the condemna¬ 
tion proceedings, can have such sale 
enjoined.—^Betts v. Commercial Cred¬ 
it Co., 139 S.E. <860, 165 Ga. 119. 

57. Use of property in interstate 
commerce 

Refusal, at interlocutory hearing, 
to enjoin confiscation of beer and 
vehicle on ground that property was 
being employed in interstate com¬ 
merce, was held not error, where ev¬ 
idence authorized finding that prop¬ 
erty was not being employed in in¬ 
terstate commerce.—^Davls v. Brls- 
well, 175 S.B. 909, 179 Ga. 342. 

58. Pa.—Cohen v. Schofield, 149 A. 
710, 299 Pa. 496. 

33 C.J. p 689 note 22, 


59- Use by governmental depart¬ 
ment or agency 

<1) It has been held proper to 
turn the property over to a govern¬ 
mental department or agency for its 
use. 

U.S.—General Motors Acceptance 

Corporation v. U. S., C.C.A.N.C., 

23 F.2d 799. 

Pa,—^In re Use of Seized Liquors, 9 

Pa.Dist. & Co. 18. 

(2) However, a statute providing 
that court may order liquor subject 
to destruction to be delivered to de¬ 
partment or agency of the govern¬ 
ment for medicinal, mechanical, or 
scientific uses, does not authorize 
court to order it delivered to marshal 
for free distribution for such uses to 
persons unable to purchase it.—^In re 
Intoxicating Liquors, I>.C.Tex., 291 
P. 918, 

(3) Where secretary of treasury 
requested forfeited vessel be deliv¬ 
ered to government for its use, it 
was held that an opportunity should 
be afforded government to elect to 
pay m aritime liens.—The Mary A., 
D.C.N.T., 52 P.2d 982. 

Jnxisdietion to malce disposition 

The jurisdiction conferred on the 
commissioner of finance and taxa¬ 
tion to seize contraband liquors and 
direct a disposition of them is not, 
under some statutes, exclusive; it 
is concurrent with the jurisdiction 
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of the courts.—Casone v. State, 140 
S.W.2d 1081, 176 Tenn. 279. 

60. Minn.—State v. Pluth, 195 N. 
W. 789, 15T Minn. 145. 

61. D.C.—Shore v. U. S., 49 P.2d 619, 
60 App.D.C. 137, certiorari denied 
51 S.Ct. 656, 283 U.S. 865, 75 L.Ed. 
1469. 

Amoiuit to be retained 
Where a large quantity of intoxi¬ 
cating liquor is taken from the pos¬ 
session of one who is charged with 
importing such liquor Into dry ter¬ 
ritory, it has been held that only a 
small quantity of such liquor may be 
retained as evidence, and the bal¬ 
ance should be returned to the per¬ 
son from whom it was taken.— 
Hughes V. Falvey, 269 P. 865, 60 
App.D.C. 213—^Dorsey v. district of 
Columbia, 265 F. lOOo, 49 App.D.C 
365. 

62. Injunction, proceedings 

In a replevin action by the owner 
of liquor seized, it was held that it 
was the duty of the ofllcer to hold 
the seized liquor until the determin¬ 
ation of injunction proceedings com¬ 
menced under the liquor laws.— 
Picard V. Steinacher, 283 N.W. 849, 
135 N-eb. 723. 

63. U.a—U. S. T. Certain Quantities 
of Intoxicating Liquors, D.C.N.H., 
291 F. 717. 
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traband liquor or other property which has been 
seized may be destroyed.6^ To warrant the destruc¬ 
tion of the property, the intent of the law that this 
be done should clearly appear, and a statute pro¬ 
viding for the summary destruction of apparatus or 
appliances used for the purpose of distilling or man¬ 
ufacturing alcoholic liquors or beverages should be 
given a strict interpretation.®^ In the absence of 
statutory provision requiring destruction, the seized 
property need not®*^ and should not®^ be destroyed. 

Under some statutes it has been held that liquor 
seized by prohibition agents cannot be destroyed 
by such agents without a court order.®^ Where 
liquor being transported is seized, and the person in 
charge arrested, the court is without jurisdiction, 
under some statutes, to order the liquor destroyed 
unless such person is convicted.70 

Injunctive relief to claimant, A party seeking to 
assert his rights with respect to the disposition of 
the seized property may sometimes have injunctive 
relief.'^i An injunction will not lie to enjoin a 
sheriff from turning over a vehicle seized for trans¬ 
porting liquor illegally to the federal authorities 


for proceedings tmder the federal law where, if the 
sheriff should dispose of it contrar^^ to law, com¬ 
plainant would have a full, complete, and adequate 
remedy at law’. *^2 

b. Release on Bond 

Under statutes so providing, property seized under 
the Intoxicating liquor laws rnay be released on the 
filing of a bond conditioned on Its redelivery. Such a 
bond is enforceable according to its terms and is 
breached on failure to redeliver the property as re¬ 
quired. The obligors are liable on the bond to the ex¬ 
tent necessary to save the government harmless from 
loss. 

Under some statutes liquor or other property 
seized under the intoxicating liquor laws may be 
released to a person on his filing of a bond condi¬ 
tioned on his redelivery of the property,'^^ and some 
statutes of this nature have been held mandatory 
and to require the officer, as a ministerial duty, to 
return the property on claimant’s compliance with 
the statutory conditions."^^ In the absence of stat¬ 
ute, however, it has also been held that the owner 
of a vehicle or conveyance seized in connection 
with the unlawful transportation of liquor is not 


64. U.S.—Potter v. Geragrhty, Mass., 
47 S.Ct. 285, 273 U.S, 773, 71 L.Bd. 
885. 

Ala.—^Nelson v. State, 126 So. 607, 
23 Ala,App. 437. 

Pa.—Commonwealth v. One (1) 

Buick Coupe, Quar.Sess,, 28 Erie 
Co. 190. 

33 C.J. p 689 note 23. 

“Prima facie, intoxicating liquor 
seized by federal agents is contra¬ 
band and subject to destruction by 
order of the court.*'—U. S. v. Certain 
Quantities of Intoxicating Liquors, 
D.C.N.H., 291 F. 717, 718. 

SSffect of provision for destruction 
The provision of the judgment of 
conviction against accused, of re¬ 
ceiving liquor in a greater quantity 
than allowed by law, that the offi¬ 
cer, in whose possession it was un¬ 
der a seizure, destroy it, cannot be 
avoided in an action against the ofla- 
cer to recover it.—'Pelia v. Belton, 
'86 S.E. 999, 170 N.C. 112. 

65. La.—^Malone v. Sale, App., 16 So. 
2d 564. 

Repeal of provision for destmetion 
Liquor seized while the locality 
was dry should not be ordered con¬ 
fiscated and destroyed where the 
statute providing therefor has been 
repealed without any reservation in 
the repealing act.—Stansbury v. 
Kimbrough, Tex.Civ.App., 95 S.W.2d 
727. 

66. Ga.—>Leath v. Rosser, 183 S.E. 
839, 52 Ga.App. 587. 

67. Colo.—Maley v. Heichemer, 256 
P. 4, 81 Colo. 379. 

48 C.J.S,-43 


68. La.—Malone v. Sale, App., 16 So. 
2d 564. 

l&iqnor wrongrfnHy seized 
Liquor which is not contraband, 
and the seizure of which was unau¬ 
thorized and wrongful, should not be 
ordered destroyed.—U. S. v. Certain 
Quantities of Intoxicating Liquors, 
D.C.N.H., 290 P. 824. 

69. U.S,—In re Quirk, D.C.N.T., 1 P. 
2d 484. 

70. U.S,—Margie v. Potter, D.C. 
Mass,, 291 P. 285. 

71. Release of premises used to 
make liquor 

One holding a permit to make cer¬ 
tain liquor has been held entitled to 
an injunction requiring the prohibi¬ 
tion authorities to release the pos¬ 
session of his premises except in so 
far as necessary for a reasonable 
supervision of the business of mak¬ 
ing lawful liquor.—Seitz Brewing 
Co. V. Blair, D.C.Pa., 13 P.2d 946. 
Owner’s assertion of mortgagee’s 
rights i 

In a suit by the owner of a vehi¬ 
cle who has obtained a release of the 
vehicle under bond to enjoin a sher¬ 
iff from requiring redelivery of the 
vehicle, the owner cannot assert the 
rights of a mortgagee of the vehicle 
who is not a party to the suit— 
Phariss v. Kimbrough, Tex.Civ.App., 
118 S.W.2d 661, error refused. 

Ta. Ala.—^Pryor Motor Co. v. Harts- 
field, 93 So. 524, 207 Ala. 646. 

73. U.S.—Mellet & Kichter Brewing 
Co. V. U. S., I>.C.Pa., 296 P. 765. 
Pa.—Commonwealth v. One White 
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Truck, 3 Pa.DIst & Co. 814, 71 
Pittsb.Leg.J. 977. 

S.C.—Port Sumter Hotel v. South 
Carolina Tax Commission, 21 S.E. 
2d 393. 201 S.C. 50. 

Chattel mortgagee as “owner” 

Chattel mortgagee of auto seized 
by oflacer, although default in pay¬ 
ment of installment on chattel mort¬ 
gage has taken place before seizure, 
has been held not an “owner’* within 
a statute providing for its return to 
“owner” on giving of proper bond.— 
State V. Davis, 146 N.B. 82, 111 Ohio 
St. 569. 

“Goods” 

Word “goods’* in statutory provi¬ 
sion which gave innocent owner or 
lienholder right to a return of goods 
on filing a bond referred to alcohol 
and not conveyance or means by 
which alcohol was illegally trans¬ 
ported.—Supervisor of Public Ac¬ 
counts V. Schilling, La.App., 169 So. 
126. 

ZnxLocexLce of claimants 
Claimants seeking to have proper¬ 
ty delivered to them on furnishing a 
bond can be required to establish in¬ 
nocence of complicity in acts for 
which forfeiture is sought.—^The 
Sebastopol, D.C.N.T., 47 R2d 336, 
affirmed in part and reversed in part 
on other grounds, C.C.A., '56 JF.2d 590, 
reversed in part on other grounds 
52 S.Ct 473, 286 U.S. 67, 76 L.Bd. 
981, affirmed in part 52 S.CL 474, 
286 U.S. 70, 76 L.Ed. 983. 

74. S.C.—^Port Sumter Hotel v. 
South Carolina Tax Commission, 
21 S.E.2d 393, 201 S.C. 50. 
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entitled to possession of the property on the giving 
of a bond'^S it has been held that, even if the court 
has power to order the release of the property on 
bond, it ought not to exercise such power against 
objection by the government, particularly where, if 
the seizure were illegal, compensation could be had 

from the government'^® 

The bond must be construed according to the or¬ 
dinary and reasonable meaning of the language em¬ 
ployed,and is to be enforced according to its 
terms but it is not subject to conditions which 
are not expressed on its face.*^® The bond is 
breached on failure to redeliver the property as 
provided therein,such as on or before the day 
of trial.®^ The existence of a release bond in one 
case against the property does not render it im¬ 
mune from action for other offenses,®^ and, where 
the property is not returned on time, it is no de¬ 
fense to an action on the bond that return was 
prevented by the fact that the government had re¬ 
seized the property,®® particularly where the second 


seizure occurred after default on the bond.®^ 

As in the case of other bonds, sureties on a forth¬ 
coming bond for the delivery of property seized un¬ 
der the liquor laws are discharged by an act of the 
obligee or of the law which, without fault on the 
part of the obligors, prevents performance.®^ It 
has been held that recovery on the bond will be de¬ 
nied where the obligors show good cause vrhy the 
propert}^ should not be forfeited.®® 

Amount of liability. The obligors on the bond are 
liable to the extent necessary to prevent loss from 
failure to produce the property released,®*^ but they 
are not liable to any further extent.®® While the 
bond is sometimes considered to be for a liquidated 
sum in so far as it determines the value of the prop¬ 
erty,®® the amount of the bond is not a liquidated 
sum or penalty to be paid as damages to the gov¬ 
ernment®® and the obligors on the bond may lessen 
any recovery to the extent of the amount of proved 
bona fide liens.®l 

Proceedings on the bond. For breach of the bond 


75. Geu—Carter v. International 
Harvester Co.. 181 S.B. 229, 51 Ga. 
App. 661, transferred, see, 177 S. 
E. 731, 179 Ga. 87S. 

75. U.S.—The -Frances Louise, D.C. 

Mass., 1 F.2d 1006. 

77. Va.—Cason v. Commonwealtli, 
24 S.E.2d 435, 181 Va. 297. 

Bonds construed 

(1) A bond conditioned on per¬ 
formance of final judgment on hear¬ 
ing “of said information” was not 
ambiguous but was clearly condi¬ 
tioned on performance of judgment 
to be entered on that particular in¬ 
formation and not on judgment en¬ 
tered in subsequent prosecution on 
another information.—Cason v. Com¬ 
monwealth, supra. 

(2) Condition of bond for release 
of motorboat that boat should not 
engage in transportation of liquor 
from “foreign port or place” did not 
cover illegal transportation from 
domestic port.—In re Bccleston, D.C. 
N.Y., 42 F.2d 278. 

78- U.S.—U. S. V. Mack, N.T., 55 S. 

Ct. 813, 295 U.S. 480, 79 L.Ed. 1559 
—U. S. V, Fiedler, D.C.iSr.Y., 45 F. 
2d 874—U. S, V. Luckman, D.C.N. 
Y., 44 F.Supp. 587, aflarmed, C.C. 
A., 127 P.2d 529—U. S. v. Bodine, 

D. aisr.J., 11 F.Supp. 397. 

Pa.—Commonwealth v. Ford Coupe, 
6 Pa.Dlst. & Co. 658, 28 Dauph.Co. 
28. 

79. U.S.’—U. S. V. Mack, N.Y., 55 S. 

Ct. 813, 295 U.S. 480, 79 L.Ed. 1559, 
followed in, O.C.A,, U. S. v. B. & 
S. Motor Transportation Co., 73 F. 
2d 267. 

Va.—Cason v. Commonwealth, 24 S. 

E. 2d 435, 181 Va. 297, 


80. U.S.—U. S. V. Bryan, D.C.Tex., 

3 F.Supp. 249. 

81. U.S.—U. S. V. Fiedler, D.C.N.Y., 
45 F.2d 874—U. S. v. Bodine, D.C. 
N.J., 11 F.Supp. 397. 

Tex.—^Phariss v. Kimbrough, Civ. 
App., 118 S.W.2d 661, error re¬ 
fused. 

“Trial” within bonds conditioned 
on return of vehicles on day of “tri¬ 
al” referred to criminals trial of per¬ 
son arrested for carrying contra¬ 
band liquor, so that failure to pro¬ 
duce the vehicles at the criminal 
trial constituted breach of the condi¬ 
tion.—^U. S. V. C. 1. T. Corporation, C. 
C.A.N.Y., 112 F.2d 484—U. S. v. Bo- - 
dine, D.C.N.J., 11 F.Supp. 397. 

Kotice of trial held Tumecessary 
Failure to return the property on 
the day of trial places the principal 
and sureties in default notwithstand¬ 
ing the absence of notice to them of 
the time and place of trial, where 
there is no provision in the statutes 
or the bond requiring such notice.— 
U. S. V. C. I. T. Corporation, C.O.A.N. 
Y., 112 P,2d 484. 

82. U.S.—U. S. V. Stephens, D.C. 
Fla., 1 F.Supp. 33. 

83. U.S.—U. -S. V. Fiedler, D.C.N.Y., 
45 F.2d 874—U. S. v. Stephens, D. 

C. PIa., 1 F.Supp. 33. 

84. U.S.—U. S. V. Warnell, C.C.A. 
Tex., er F.2d 831. 

85. U.S.—U. S. V. Warnell, C.C.A, 
Tex., 67 F.2d 831—The Patricia, 

D. C.N.Y., 1 F.Supp. 807. 

86. U.S.—U. S. V. Bryan, D.C.Tex., 
3 F.Supp. 249. 

87. U.S.—U. S. V, C. I. T. Corpora¬ 
tion, C.C.A.N.Y., 112 F.2d 484— 
U. S. V, Warnell, C.C.A.Tex., 67 P. 
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2d 831—U. S. V. Randall, C.C.A.N. 
Y., 58 F.2d 193. 

Valne at time of destmctlon 

Where the vehicle for which the 
bond was given was destroyed by 
fire, it was held that the principal 
and surety would not be held liable 
for the full amount of the bond, but 
only for its value at the time of de¬ 
struction.—^U. S. V, One Ford Auto¬ 
mobile, D.C.La., 18 F.2d 338. 
Impossibility of establishing value 
at time of return 

(1) The government does not fail 
to make out a case merely because 
it cannot prove the value of the ve¬ 
hicle at the time of the return less 
any depreciation, where the obligors 
have made it impossible to establish 
the value by neglecting to return the 
-vehicle.—^U. S. v. C. I. T. Corpora¬ 
tion, C.C.A.N.Y., 112 P.2d 484. 

(2) In such event, the obligors on 
the bond become liable for the value 
of the property as stipulated in the 
bond.—^U, S. V. Luckman, D.O.N.J., 
44 F.Supp. 687, affirmed, C.C.A., 127 
F.2d -529. 

8& U.S.—U. S. V. Warnell, C.C.A. 
Tex., 67 P.2d 831. 

89. U.S.—^U. S. V. C. I. T. Corpora¬ 
tion, C.C.A.N.Y., 112 F.2d 484—U. 
S. V. One International Truck, D.C. 
N.Y., 3 F.Supp. 898. 

90: U.S.—^U. S. V, C. L T. Corpora¬ 
tion, C.C.A.N.Y., 112 P.2d 484—U. 
S. V. Warnell, C.C.A.Tex., 67 F.2d 
831—U. S. V. Randall, C.C.A.N.Y., 
58 F.2d 193. 

91. U.S.—U. S. V. C. I. T. Corpora¬ 

tion, O.C.A.N.Y., 112 F.2d 484—U. 
S. V. Randall, C.CJLN.Y., 68 P.2d 
193, 
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the remedy ordinarily is by an action at law on 
contract, and not in rem or quasi in rem as though 
a suit had been brought in admiralty or in equity. 

It has also been held that a motion to forfeit the 
bond may properly be made in the forfeiture pro¬ 
ceedings against the property.^3 Laches is no de¬ 
fense to an action at law on the bond where the 
action is brought within the statute of limitations.^^ 

c. Sale 

Intoxicating liquor which has been seized, or a con¬ 
veyance used in the unlawful transportation thereof, 
ordinarily may be sold, in which case the statutory re¬ 
quirements respecting notice of, and the proceedings for, 
sale must be followed. 

Ordinarily liquor which has been seized, and 
which is not to be returned to a claimant or de¬ 
stroyed, may be sold in an appropriate proceed¬ 
ing,® ^ and, under statutes so providing, it may be 
ordered sold at private sale, to proper persons, for 
medicinal, mechanical, or scientific uses.®6 


Sale of vehicle or conveyance. Under statutes in 
effect so providing, a vehicle used in the unlawful 
transportation of liquor may be sold.®*^ Under stat¬ 
utes protecting the rights of third persons, the pro¬ 
ceeds of the sale may be^ distributed according to 
the rights of the claimants or lienors;®® but under 
other statutes lienors, however innocent, are not 
protected either by allowing them to prevent the 
sale or by allowing payment of their liens out of 
the proceeds.®® 

It is sometimes a statutory prerequisite to the sale 
that there be a proper judgment of a court of com¬ 
petent jurisdiction ordering the sale,^ and that, ex¬ 
cept in special circumstances, notice be given to de¬ 
fendant of the application for the order of salc.- 
There must be a strict compliance with statutory 
requirements with respect to publication of notice 
of sale.3 

Effect of sale; rights of purchaser. After a ve- 


92. U.S.—U. S. V. Mack, N.T., 55 S. 
Ot. 813, 295 U.S. 4S0, 79 JLr.Ed. 1559, 
followed in, C.C.A., U. S. v, B. & S. 
Motor Transportation Co., 73 F.2d 
267. 

Evidence held snfiLcient to justify 
forfeiture of bond.—Stone v. Com¬ 
monwealth, 27 -S.E.2d 900, 182 Va. 
54. 

93. U.S.—In re Bccleston, B.C.N.T., 
42 P,2d 278. 

94. U.S.—U. S. V. Mack, N.T., 55 S. 
Ct. *813, 295 U.S. 480, 79 L.Ed. 1559, 
followed in, C.C.A,, U. S. v. R & S. 
Motor Transportation Co., 73 F.2d 
267. 

95. Pa.—^Aronowitz v. Industrial 
Utilities Corp., 5 Pa.Dist. & Co. 
633. 

Tenn.—Casone v. State, 140 S.W.2d 
1081, 176 Tenn. 279, 

96. U.S.—In re Intoxicating: Liq¬ 
uors, D.C.Tex., 291 F. 918. 

97. Iowa.—State v. One Certain Au¬ 
tomobile To-Wit: GMC Truck, 
1940, License No. 77-T5604, Fac¬ 
tory No. 2565, Motor No. 24804660, 
300 N.W. 528, 230 Iowa 1294— 
State V. One Certain Buick Sedan, 
229 N.W. 173, 209 Iowa 791. 

Ky.—Oliver v. Clark, 273 S.W. 46, 
209 Ky. 519. 

Owner required to be brongTht before 
court 

A sale of the vehicle is not au¬ 
thorized, under some statutes, unless 
the owner of the vehicle is brought 
before the court.—Oliver v. Clark, 
273 S.W. 46, 209 Ky. 519. 

9Si Iowa.—State v. One Certain Au¬ 
tomobile To-Wit: CMC Truck, 
1940, License No. 77-T5604, Fac¬ 
tory No. 2565, Motor No. 24804660, 
300 N.W. 528, 230 Iowa 1294— 
State V. One Certain Buick Sedan, 
229 N.W. 173, 209 Iowa 791. 


Pa.—Commonwealth v. Ford Coupe, 

6 PaDist. & Co. 212. 

S.D.—State v. One Pontiac Coach 
Automobile, 224 N.W. 176, 55 S.D. 
8 . 

A nonresident mortgagee has been 
held not entitled to payment of his 
claim out of the proceeds under a 
statute providing for payment of 
claims due under a bailment lease 
or contract.—Commonwealth v. One 
Buick Roadster, 88 Pa.Super. 24— 
Commonwealth v. One Studebaker 
Light -Six Coup4, 86 Pa.Super. 532. 
Elstributlon limited to lienholders 
Under some statutes only lienhold¬ 
ers may share in the proceeds of the 
sale of a vessel used in the unlawful 
transportation of liquor.—The Min¬ 
nie V., D.C.Mass., 24 F.2d 604. 

Farticxaar claimants entitled to pay¬ 
ment 

(1) Assignee of sales contract.— 
Gaylor v. Citizens’ Automobile Co., 
158 S.E. 1, 172 Ga. 476. 

(2) Bailor of vehicle without 
knowledge of its unlawful use.— 
Commonwealth v. White Truck No. 
GN-S191, 8’5 Pa.Super. 92. 

(3) Lienor under bailment con¬ 
tract.—^U. S. V. One Nash CoupS, D. 
C.Pa., 48 P.2d 653. 

(4) Mortgagee. 

Ohio.—City of Findlay v. Associates 
Inv. Co., 152 N.E. 903, 115 Ohio St. 
235, 47 AL.R. 1049. 

Pa.—Commonwealth v. Mathis, 5 Pa. 
Dist. & Co. 191, 6 Erie Co. 69, 38 
York Leg.Rec. 18, 72 Pittsb.Leg. 
J. 1035. 

Fasrment of costs before liens 

Lienor has been held entitled to 
satisfaction of claim from proceeds 
of automobile seized and sold for 
transporting liquor only after pay¬ 
ment of costs.—U. S. V. One Cadillac 
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Town Car Automobile, App.D.C., 1-8 
P.2d 1005. 

Proceedings as equitable in charac¬ 
ter 

Proceedings by a lienor seeking to 
intervene in the proceedings for the 
sale of a vehicle are equitable in 
character.—C. I. T. Corporation v. U. 
S., C.C.AKan., 37 F.2d 890—Missouri 
Inv. Corporation v. U. S., C.C.A. 
Mich., 32 P.2d 511. 

99. S.D.—State v. One Pontiac 
Coach Automobile, 224 N.W. 176 
55 S.D. 8. 

1. Ga.—Chatham Motor Co. v. Grif¬ 
fith, 122 S.E. 218, 157 Ga. 802. 

Circumstances not conferring Juris¬ 
diction 

Where the Judge was without Ju¬ 
risdiction to make the order of sale, 
it was held that jurisdiction was not 
conferred by the fact that interven¬ 
ers claiming title to the vehicle were 
chargeable with notice of an appli¬ 
cation on file praying for the order 
and made no objection to the grant¬ 
ing of the order.—^Parker & Dunn v. 
State, 142 'S.E. 879, 166 Ga. 256, man¬ 
date conformed to 143 S.E. 438, 38 
Ga.App. 218. 

2. Ga.—^Parker & Dunn v. State, su¬ 
pra. 

3. U.S.—The Motor Vessel K-22845, 
D.C.N.T., 55 F.2d 666, affirmed, C.C. 
A., 55 P.2d 671. 

Eack of notice as constructive fraud 

Public notice of sale has been held 
required under a statute prescribing 
sale at public auction, and under 
such statute a sale of which no pub¬ 
lic notice was given was held con¬ 
structively fraudulent and void.— 
City of Findlay v. Associates Inv. 
Co., 1'52 N.E. 903, IIS Ohio St. 235, 47 
AL.R. 1049. 
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hide has been legally forfeited and sold because 
of its use in the unlawful transportation of intoxi¬ 
cating liquors, the owner has no greater right to 
the proceeds of the sale than he had to the vehicle,^ 
and it has been held, under such circumstances, that 
a conditional vendor who fails to redeem it within 
the time allowed loses whatever interest he had in 
the vehicle under the conditional bill of saleJ It 
has been held that the innocent owner of a vehicle 
sold imder condemnation proceedings has a title 
superior to that of the purchaser,® and may recov¬ 
er the vehicle from the purchaser.^ It has also 
been held, however, that a conditional vendor of a 
vehicle which was forfeited because of its use by 
the conditional vendee in the unlawful transporta¬ 
tion of liquor could not enforce his title against a 
bona fide purchaser who purchased from the gov¬ 
ernment after forfeiture where, due notice of the 
forfeiture proceedings having been given, the con¬ 
ditional vendor did not appear and establish his 
claim therein.® The purchaser of property at a 
sale made pursuant to an order which is void be¬ 
cause of lack of jurisdiction of the court making 
the order cannot retain possession of the property 


as against the true owner.^ As to the rights of the 
purchaser with respect to a mortgagee or lienor, 
it is generally considered that complete title passes 
at the sale and that the lien against the property 
is transferred to the proceeds of the sale.^® 

d. Betnrn 

(1) In general 

(2) To whom returnable 

(3) Proceedings 

(1) In General 

It is sometimes proper to order the return of liquor 
or other property seized under the liquor laws; but re¬ 
turn ordinarily will not be directed, even In the case 
of property illegally seized, where the property is con¬ 
traband and cannot be lawfully possessed. 

Subject to statutory restrictions, liquor or other 
property seized for violation of the liquor laws may 
be returned to a proper person.^i Thus a return 
may be ordered of liquor or other property which 
has been unlawfully seized, such as property seized 
without a search warrant or under an invalid 
search warrant,^® at least in cases in which the 
property is not contraband and can lawfully be 


4. Neb.—Sandlovich v. Hawes, 203 | 
N.W. 541, 113 Neb. 374. 

5. Conn.—^Walcott v. Fallon, 171 A. 
658, 118 Conn. 220. 

6. Ga,—^Lummus v. Hopkins, 120 S. 
E. 546, 31 Ga.App. 274. 

Stolen. veMcle 

The condemnation and sale of a 
stolen vehicle has been held not to 
divest the title of an owner or les¬ 
see of the vehicle who was ignorant 
of the fact that the car was being 
so used.—Merrimac Mut Fire Ins. 
Co. V. Vaughn, 22 S.B.2d 188, 68 Ga. 
App. 84. 

7. Ga.—Smith v. Spencer-Dowler 
Co., 100 S.B. 651, 24 Ga.App. 235. 

33 C.J. p 689 note 30. 

8. Me.—^Parker & Parker v. TV. E. 
Soule Co., 124 A 321, 123 Me. 524. 

9. W.Va.—General Motors Accept¬ 
ance Corporation v. Craig, 143 S.E. 
157, 105 W.Va. 483. 

10. N.C.—C. I. T. Corporation v. 
Burgess, 153 S.B. 634, 199 N.C. 23. 

Tex.—General Motors Acceptance 
Corporation v. State, 12 S.W.2d 
968, 118 Tex. 189, mandate con¬ 
formed to. Civ.App., 14 S.W.2d 893. 

11. Mich.—Gedratis v. Verdier, 210 
N.W. 338, 236 Mich. 383. 

N.T.—People v. Witko, 49 N.T.S.2d 
616. 

PfiL—Commonwealth v. White Truck 
No. GN-S191, 85 Pa.Super. 92— 
Commonwealth v. Rady, Quar. 
Sess., 34 !Luz.Leg.Heg. 144—Com¬ 


monwealth V. Reo Speed Wagon. 

Quar.Sess., 3 Som.Legjr. 23. 

Tenn-—State v. Bass, 281 -S.W. 936, 

153 Tenn. 162. 

Statutes as rules of substantive law 

Some statutes governing the re-1 
turn of liquor have been considered 
to be rules of substantive law, by , 
which court should decide the issues, I 
rather than limitations on its pow¬ 
er.—State V. District Court of 
Eighth Judicial Dist. in and for Nat¬ 
rona County, 238 P. 545, 33 Wyo. 
281. 

Bffect of prior proceedings 

(1) In the absence of a statu¬ 
tory provision for the confiscation 
and destruction of intoxicating liq¬ 
uor kept or used unlawfully, one 
who has been convicted of violating 
the liquor law, and has paid the pen¬ 
alty, may maintain au action for the 
recovery of intoxicating liquors 
seized for evidential purposes.— 
Padgett V. Sturgis, 65 S.B. 352, 6 Ga, 
App. 544. 

(2) Under some statutes it has 
been held that liquor was required 
to be returned to its owners notwith¬ 
standing the liquor had been illegal¬ 
ly kept for sale and the owners had 
pleaded guilty to, and were fined 
for, such illegal possession.—^Malone 
V. Sale, La.App., 16 So.2d '564. 

(3) Findings Of fact In a crim¬ 
inal prosecution against the person 
for violation of the liquor laws are 
not binding on the court, or on ei¬ 
ther party, in subsequent proceed¬ 
ings for a return of the property 
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seized.—U. S. v. Kelly, D.C.Md., 26 
F.2d 717. 

(4) In passing on a motion for 
the return of liquor, the trial court 
is not bound by the action of an ex¬ 
amining magistrate who, at a pre¬ 
liminary hearing for a third offense 
liquor charge, denied a motion to re¬ 
turn the liquor.—^Marks v. State, 175 
N.E. 874, 38 Ohio App. 344. 

Waiver of rights 

Where one prosecuted for the un¬ 
lawful possession and sale of intoxi¬ 
cating liquors moves for and pro¬ 
cures a directed verdict, on the 
court's announcement that the liq¬ 
uor which has been seized will not 
be used as evidence, he waives his 
rights to have the liquor produced 
in court, and has no right to have it 
returned to him.—State v. Yakima 
County Super. Ct, 206 P. 925, 120 
Wash. 280. 

12. U.S.—In re Oryell, D.C.N.T., 28 
F.2d 639—U. S, V. Kelly, D-C-Md., 
26 F.2d 717—Pabri v. U. S., C.C.A 
Cal., 24 P.2d 185—Petition of 
Shoemaker, D.C.Pa., 9 P.2d 170— 
In re Brenner, C.C.A.N.Y., 6 P.2d 
425—U. S. V. Madden, D.C.Mass., 
297 P. 679—U. S. v. Sievers, D.C. 
Mass., 292 F. 394. 

D.C.—Dickhart v. U. S., 16 P.2d 345, 
67 App.D.C. 5. 

Pa.—Commonwealth v. Kekic, 3 Pa. 
Dist. & Co. 273, 26 Dauph.Co. 149, 
71 Pittsb.Leg.J. 353, 37 York Leg. 
Rec. 17, 16 DehCo. 318. 

38 CJ. p 690 notes 39, 40. 

Application for suppression of evi¬ 
dence see Crinxinal Lolw { 657 d. 
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possessed.^2 Further, it has been held that, where 
liquor is seized and kept an unreasonable length of 
time without further proceedings either by v/ay of 
libel or criminal prosecution, the possession of the 
property by the government becomes unjustifiable, 
and it should be returned.^-* On the other hand, 
liquor will not necessarily be returned merely be¬ 
cause it was seized unlawfully, and it has fre¬ 
quently been held that liquor or other property, even 
if illegally seized, should not be returned where it 
is contraband or its possession by the person seek¬ 
ing its return would constitute a violation of law.l^ 
A return of liquor or other property may be ordered 
where, under the statutes, the court has no juris¬ 
diction to make any other disposition of 


Under some statutes the authority of the court 
to order the return of property is confined to cer¬ 
tain situations, in which event the property cannot 
be returned unless the statutory requirements are 
met.^s In general, a vehicle seized while in the 
possession of one person will not be returned to 
another claiming as owner, lienor, mortgagee, or 
the like, unless the latter was ignorant of the use 
or intended use of the vehicle in violation of the 
liquor laws;^^ and, under statutes in effect so pro¬ 
viding, a lienor or claimant is not entitled to re¬ 
possess a confiscated vehicle where, prior to the 
transaction out of which the lien arose, he did not 
make inquiry, of the appropriate law enforcement 
officer, of the character and financial standing of 


13. U.S.—Appeal of U. S., C.C.A.N. 
T.. 42 F.2d 424, 70 A.L.R. 1041— 
In re Herter, C.C.A.Mont., 33 F.2d 
400—In re Brenner, C.C.A.N.Y., 6 
F.2d 425—Hammerle v. U. S., C.C. 
A.Ky„ 6 F.2d 144—U. S. v. Burns, 
D.C.Fla., 4 R2d 131. 

Iowa.—State v. Adelman, 194 N.W. 
2S4, 196 Iowa 234. 

Or.—State v. McDaniel, 231 P. 965, 
115 Or. 187, affirmed 'on rehear¬ 
ing. 237 P. 373. 115 Or. 187. 

Pa,—Commonwealth v, Scanlon, 84 
Pa.Super.Ct. 569. 

Wash.'—State v. Innocent!, 16 P.2d 
439, 170 Wash. 286. 

33 C,J. p 689 note 31, p 690 note 34. 

Particular kinds of property re¬ 
turned 

(1) Books, papers, and docu¬ 
ments.—Go-Bart Importing Co. v. U. 
S., N.T., 61 S.Ct. 153, 282 U.S. 344, 
75 L.Ed. 374—In re Phoenix Cereal 
Beverage Co., C.C.A.N.Y., ’58 P.2d 963. 

(2) Merchandise and machinery. 
—^In re Phoenix Cereal Beverage Co,, 
supra. 

14. U.S.—Church v. Goodnough, D. 
C.R.I., 14 F.2d 432. 

33 C.J. p 690 note 42. 

15. U.S.—U. S. V. 63,260 Gallons of 
Beer, D.C.Mass., 13 P.2d 242. 

Del.—State v. Episcopo, 184 A. 872, 
7 W.W.Harr. 439. 

Pa.—Commonwealth v. Truskowski, 
Quar.Sess., 35 Luz-Leg.Reg. 273. 

33 C.J. p 690 note 41. 

16. U.S.—U. S. V. Goodhues, D.C. 
Md., 53 P.2d 696—U. S. v. Mag¬ 
gie, D.C.N.Y., 51 F.2d 397—U. S. v. 
A Quantity of Contraband Liquor 
and Miscellaneous Articles, D.C. 
Pa., 47 F.2d 321—Strong v. U. S., 
C.C.A.Mass., 46 P.2d 257, 79 A.L. 
R. 150, case dismissed 52 S.Ct. 27, 
284 U.S. 691, 76 L.Ed. 583—Bourke 
V. U. S., C.C.A.Mich-, 44 P,2d 371, 
certiorari denied 61 S.Ct. 182, 282 
tJ.S. 897, 75 L-Ed. 790—In re Baldi, 


D.C.N.Y.. 23 P.2d 973—U. S. v. 185 
Cases Scotch "V^Tiisky, D.C.R.I., 15 
P.2d 563—Gallagher v. U. S., C.a 
A.N.Y., 6 P.2d 758—U. S. v. Gaitan. 
D.aCal., 4 P,2d 848—U. S. v. Ap¬ 
ple, D.C.Mont., 1 P.2d 493—U. S. v. 
Goodwin, D.C.Cal.. 1 P.2d 36— 
Voorhies v. U. S., C.C.A.Ala., 299 
F. 275—Cabitt v. Potter, D.C. 
Mass., 293 F. 54—^U. S. v. Vatune, 
D.aCal., 292 F. 497. 

Ala.—^Peek v. State, 97 So. 374, 19 
Ala.App, 370. 

Ga.—^Williams v. Snelling, 31 S.E.2d 
105, 71 Ga.App. 525. 

Ill.—People V. Billerbeck, 153 N.E. 
586, 323 Ill. 48. 

Minn.—Starrett v. Pedersen, 270 N. 
W. 131, 198 Minn. 416—State v. 
Pluth, 195 N.W. 789, 157 Minn. 145. 
Mont.—State v. District Court of 
Fourth Judicial Dist. in and for 
Missoula County, 224 P. 862, 70 
Mont. 191—State v. District Court 
of Fourth Judicial Dist. in and for 
Missoula County, 224 P. 866, 70 
Mont 202. 

N.Y.—In re Siracusa, 212 N.Y.S. 400, 
125 Misc. 882. 

OkL—Lee v. State, 71 P.2d 1090, 180 
Okl. 643. 

Pa.—Commonwealth v. 10 Barrels of 
Wine, 92 Pa.Super. 59—Common¬ 
wealth V. Sullivan, 91 Pa.Super. 
544—Commonwealth v. Scanlon, 84 
Pa. Super. 569—Commonwealth v. 
Vanderpool, 84 Pa. Super. 552— 
Commonwealth v. Stubler, 84 Pa. 
Super. 32—Commonwealth v. 
Schwartz, 82 Pa.Super. 369—Com¬ 
monwealth V. Rubin, 82 Pa.Super. 
316—Commonwealth v. Crocco, 6 
Pa.Dist & Co. 24, 39 York Leg.Rec. 
45—Commonwealth v. -Street, 3 Pa. 
Dist. & Co. 783—Commonwealth v. 
Saba-Whiskey, 29 North.Oo. 308. 
S.D.—State v. KiefCer, 196 N.W. 967, 
47 S.D. 180. 

Tenn.—^McCanless v. Evans, 146 S. 
W.2d 354, 177 Tenn. 86—^Ambrester 
V. State, 110 S.W.2d 332, 172 Tenn. 
144, 

Tex.—Stevens v. Hallmark, Civ.App., 
109 S.W.2d 1106. 
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Wash.—State v. Costello, 233 P. 307 
133 Wash. 170. 

33 C.J. p 690 notes 32, 36. 

Property usable only for czixulnal 
purposes 

Property will not be returned to 
one whose use of it can be only for 
committing a crime, even in a case 
where it cannot be used as evidence 
because of the Illegal methods by 
which it was procured.—^U. S. v. 
Kaplan. D.C.Ga., 286 F. 963—33 C.J. 
p 690 notes 37, 38. 

Talue as evidence 

It has been held that intoxicating 
liquor illegally obtained from ac¬ 
cused Is not required to be returned 
to him if evidential.—State v. Camp¬ 
bell, 110 S.B. 86, 182 N.C. 911. 

17. U.S.—^Margie v. Potter, D.C. 
Mass., 291 F. 285. 

Mich.—Avery v. Jackson Circuit 
Judge, 209 N.W. 64, 235 Mich. 124. 

18. N.C.—State v. Hall, 30 S.E.2d 
158, 224 N.C. 314. 

Particular grounds for return 

The authority of the court to order 
the return of the property is some¬ 
times limited to cases in which the 
property is not the same as that de¬ 
scribed in the warrant, or in which 
it appears that there is no probable 
cause for believing the existence of 
the grounds on which the warrant 
was issued.—State v. Bodner, 162 A, 
186. 10 N.J.Misc. 1025. 

19. Tenn.—McQueen v. McCanless, 
187 S.W.2d 630, 182 Tenn. 453— 
Dolen V. State, 178 S.W.2d 387, 181 
Tenn. 31. 

Effort to determine renter’s reputa¬ 
tion 

What constitutes an honest effort 
to determine whether the renter of 
a vehicle was a notorious liquor law 
violator is to be determined In the 
sound discretion of the trial court 
from all the surrounding facts and 
circumstances.—State v. Waul, 240 
N.W. 854. 59 S.D. 484, rehearing de¬ 
nied 241 N.W. 512, 59 S.D. 533. 
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the other party to the transaction.-^ Under stat¬ 
utes permitting the court to direct a return of a 
vehicle only if it was lawfully acquired, possessed, 
and used, the court cannot direct a return if the 
vehicle was unlawfully used, notwithstanding such 
use was without claimant’s knowledge or consent.-^ 
Where, after liquor has been seized for violation 
of the laws then in existence, statutes are enacted 
permitting the possession and sale of liquor subject 
to comprehensive regulations, the rights of claim¬ 
ants to repossess the property must be determined 
under the provisions of the new statutes.^s 

Return in lieu of sale. It has been held not er¬ 
ror to dismiss a petition for the return of the 
seized property where the petitioner fails to prove 
that he will not be full}* protected by condemna¬ 
tion and sale of the property and payment of his 
claim out of the proceeds.^s Under some statutes 
it is proper to order the property returned to an 
intervening claimant, rather than sold, if the en¬ 
tire value of the property would no more than 
satisfy his claim and, where the claimant has 
established his claim, the state, in order to jus¬ 
tify a sale, must show that the value exceeded the 

claim.25 


Return as discretionary or mandatory. Under 
some statutes there is no mandatory duty on the 
court to direct a return of a seized vehicle,26 and 
the matter rests in the discretion of the court.27 
Under statutes making it mandatory on the court 
to direct forfeiture and condemnation of a vehicle 
used in the unlawful transportation of liquor, the 
court has no discretion to order a return of the 
vehicle.-^ 

Acquittal of accused. Under statutes in effect 
so providing, liquor or other property seized will 
be returned where proceedings against the person 
for violation of the liquor laws have resulted in 
an acquittal 9 and under some statutes the duty 
to return the property on the part of the person 
having custody of it is mandator}'- without any fur¬ 
ther order of the court on acquittal or discharge of 
accused.30 Under other statutes, the judgment of 
the court in a special and separate proceeding for 
the return of liquor is not controlled by a verdict 
of not guilty in the prosecution against the person 
for transporting liquor. 

(2) To Whom Returnable 

Ordinarriy property seized under the Intoxicating 
liquor laws will be returned only to its owner or to a 


2a Tenn.—^McQueen v, McCanless, 
1-87 S.W.2d 630, 182 Tenn. 453— 
Dolen V. State, 178 S.W.2d 387, 181 
Tenn. 31, 

21. Pa.—Commonwealth v. One 
Studebaker Sedan, 14 A, 2d 198, 140 
Pa.Super. 197—Commonwealth v. 
One Dodge Sedan, Quar.Sess., 34 
Pa.Dist. & Co. 301, 1 Fay.L.J. 205, 
86 Pittsb.Leg.J. 591, 9 Som.Leg.J. 
170. 

22. Tex.—Stansbury v. Kimbrough, 
Civ.App.. 95 S.W.2d 727. 

23. Pa.—Commonwealth v. One 
Chevrolet Coup4, 85 Pa.Super. 182. 

24. Iowa.—State v. One Certain Au¬ 
tomobile To-Wit: GMC Truck, 
1940, Tjicense No. 77-T5604, Fac¬ 
tory No. 2565, Motor No. 24804660, 
300 N.W. 528, 230 Iowa 1294— 
State V. One Certain Buick Sedan, 
229 N.W. 173, 209 Iowa 791. 

BestrlctioiL as to amoniLt acceptable 
on sale 

If in the opinion of the court the 
vehicle will not bring enough at 
forced sale to satisfy the claim of a 
conditional vendor, it should be re¬ 
stored to such vendor and a sale 
should not be ordered; if the prop¬ 
erty will probably bring more, it 
should be ordered sold, but on con¬ 
dition that no sale be made for less 
than the unpaid purchase price, and 
if a larger sum IS received the own¬ 
er should be paid his claim in full.— 
Jackson v. U. S., C.C.A.Ariz., 295 F. 
620. 


25. Iowa.—State v. One Certain 
Buick Sedan, 229 N.W. 173, 209 
Iowa 791. 

26. Pa.—Commonwealth v. One 
Ford Truck, No. 7375379, 85 Pa- 
Super. 188. 

27. Pa.—Commonwealth v. One 
Ford Truck, No. 7375379, supra. 

S.D.—State v. Waul, 240 N.W. 854, 59 
S.D. 484, rehearing denied 241 N. 
W. 512, 59 S.D. 533—State v. Sever¬ 
son, 224 N.W. 179, 55 S.D. 1. 

Abuse of discretion, held shown. 

S.D.—State v. Severson, supra. 
Showing required to establish abuse 
One engaged in the business of 
renting out automobiles cannot com¬ 
plain that the trial court abused its 
discretion in not returning to him a 
car forfeited because it was used by 
a notorious liquor law violator, with¬ 
out first showing that he made some 
prior honest effort to determine who 
were the notorious liquor law viola¬ 
tors of the community.—State v. 
Waul, 240 N.W. 854, 59 S.D. 484, re¬ 
hearing denied 241 N.W. 512, 59 S. 
D, 533. 

28. Pa.—Commonwealth v. One 
Studebaker Sedan, 14 A.2d 198, 140 
Pa.Super. 197. 

29. U.S.—U, S, V. Kelly, B.C.Md,, 26 
F.2d 717. 

Ky.—Commonwealth v. Kiddy, 165 S. 

W.2d 969, 292 Ky. 34. 
j Mich.—Gedratis v. Carroll, 225 N.W. 
1 625, 247 Mich. 141. 
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Pa.—Commonwealth v. Habib, 85 Pa. 
Super. 198. 

33 C.J. p 689 note 31 [b] (1). 

30. Mich.—Gedratis v. Verdler, 210 
N.W. 338, 236 Mich. 383. 
“forthwith,” as used in a statute 

requiring the return forthwith of a 
conveyance where accused is ac¬ 
quitted or discharged, does not nec¬ 
essarily mean immediately, but im¬ 
plies a longer or shorter time ac¬ 
cording to the circumstances and the 
nature of the thing to be done.— 
Gedratis v. Verdier, supra. 

31. Tenn.—^Ambrester v. State, 110 

S.W.2d 333, 172 Tenn. 144—Ca- 

neperi v. State, 89 S.W.2d 164, 169 
Tenn. 472. 

Season for rule 

The verdict of not guilty is a find¬ 
ing only that the individuals on tri¬ 
al are not guilty of the offense 
charged, and is not necessarily a 
finding that the liquor was not it¬ 
self in illegal transportation.—^Ca- 
neperi v. State, supra. 

Acquittal on nuisance charge 
Under a statute providing for one 
complaint and warrant on which are 
based distinct proceedings for main¬ 
taining a nuisance and a proceeding 
in rem against seized liquors, the 
court cannot order seized liquors re¬ 
turned to accused on his acquittal on 
the nuisance charge.—State v. Hoff¬ 
man, 166 P. 765, 85 Or. 276, 1 A.L.R. 

> 1683. 
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person having a right to its possession, and where the 
statutes limit the class of persons to whom return may 
be made the party seeking return must bring himself 
within the terms of the statutes. 

In general, property seized for violation of the 
liquor laws will be returned only to its owner to a 
person whose possession has been disturbed,^2 and 
not to one who, prior to the seizure, had parted 
with all right and title.23 Where the statutes spe¬ 
cifically prescribe the class of persons entitled to a 
return of the seized property, a claimant seeking a 
return thereof must bring himself within the terms 
of the statutes.34 Under some statutes it has been 
held that the property will be returned only to an 
actual owner, or a bailee with a qualified owner¬ 
ship, against whose .right one in temporary pos¬ 
session of the property has exposed the vehicle to 
seizure, and that a mere future right of posses¬ 
sion at the time of seizure, based on a reserved 
naked title, does not bring claimant within the sav¬ 
ing provisions of the statute ;25 and under such 
statutes it has been held that a vehicle will not be 


returned to a conditional vendor,^^ a bailor under 
an installment sale contract,27 or a chattel mort- 
gagee.38 Under other statutes a conditional vendor 
has been held entitled to the return of a seized ve- 
hicle.29 The court has discretion, under some stat¬ 
utes, to make an order releasing the seized property 
to a lienholder who has acted in good faith,even 
before trial or conviction of the owner.^i 

(3) Proceedings 

The procedure to obtain the return of property seized 
for violation of the intoxicating liquor laws varies in the 
several jurisdictions, and the particular procedure to be 
followed depends on the statutes. In such proceedings 
the usual rules apply with respect to matters concern¬ 
ing parties, pleadings, evidence, and trial. 

It has been judicially observed that there has not 
been uniformity of procedure respecting the return 
of property seized for violation of the liquor laws .^2 
In general, the procedure to be followed in any 
given case depends on the statutes of the particular 
jurisdiction,43 and under the terms of some statutes 


32. U.S.—U. S. V. Di Corvo, D.C. 
Conn., 37 P.2d 124—Gallagher v. U. I 
S., C.aA.N.Y., 6 F.2d 758—In re 
Hollywood Cabaret, C.C.A.N.T., 5 
F.2d 651. 

Colo.—^Maley v. Heichemer, 256 P. 4, 
81 Colo. 379. 

Mich.—Gedratis v. Carroll, 225 N.W. 

625, 247 Mich. 141. 

N.J.—^Hobart v. First Criminal Judi¬ 
cial Dist. Court of Bergen County, 
160 A. 672, 10 N.J.Misc. 715. 

Pa.—Commonwealth v. One White 
Truck, 3 Pa.Dist, & Co. 814, 71 
Pittsb.L.eg.J. 977. 

Ownership or right of possession as 
alternatives 

It is not ownership and the right 
of possession which is required; ei¬ 
ther is sufficient if the unlawful use 
was without claimant's knowledge or 
consent.—Commonwealth v. One 
Ford Truck, No 7375379, 86 Pa.Super. 
188. 

Bdcovery on strength of own title 
Where an action to defeat property 
rights in and to destroy intoxicating 
liquors is tried as a replevin suit, 
the parties claiming title to the liq¬ 
uors must recover on the strength of 
their own title.—^Noble v. People, 177 
P. 970, 66 Colo. 609. 

Iiease of vehicle and driver 
Where motor carrier leased truck 
and driver of another carrier for the 
transportation of intoxicating liq¬ 
uors, which were devoted to illegal 
purposes by truck driver and were 
confiscated, motor carrier could not 
sue to recover possession of the liq¬ 
uor as bailee, since if truck driver 
were an independent contractor mo¬ 
tor carrier was not in actual posses¬ 
sion of the liquor at time of seizure. 


and if a simple agency was created 
the motor carrier as principal must 
suffer for the fault of the agency it 
created.—State v. Hall, 30 S.E.2d 
158, 224 N.C. 314. 

33. U.S.—Reyff v. U. S., C.C.A.Cal., 
2 F.2a 39. 

34. Pa.—Commonwealth v. One 
Five-Passenger Overland Sedan, 90 
Pa.Super. 376. 

35. Pa.—Commonwealth v. Bowers, 
155 A. 60'5, 304 Pa. 253. 

Bight to possession for violation of 
liquor laws 

Stipulation in chattel mortgage 
authorizing mortgagee to take imme¬ 
diate possession in event of violation 
of prohibition laws does not confer 
ownership defeating claim of com¬ 
monwealth.—Commonwealth v. One 
Five-Passenger Overland Sedan, 90 
Pa. Super. 376. 

30. Pa.—Commonwealth v. Bowers, 
155 A, 605, 304 Pa. 253. 

37. Pa.—^Petition of Hare & Chase, 
5 Pa.Dist. & Co. 413, 12 WestCo. 
191, 72 Pittsb.Leg.J. 301, 37 York 
L.eg.Rec. 194, 16 Del.Co. 483—Com¬ 
monwealth V. One Willys-Knight 
Roadster Automobile, 5 Pa.Dist. & 
Co. 375. 

38. Pa.—Commonwealth v. One 
Five-Passenger Overland Sedan, 
90 PaSuper. 376. 

39. U.S.—U. S. V. Torres, B.CMd., 
291 F. 138. 

4a Mich.—^Mercantile Finance Cor¬ 
poration V. Browne, 198 N.W. 914, 
227 Mich. 476. 

41. Mich.—^Mercantile Finp,nce Cor¬ 
poration V. Browne, supra. 

42. U.S.—^U. S. V. Goodhues, D.C. 
Md., 53 F.2d 696. 
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43. Pa—Commonwealth v. One Sev¬ 
en-Ton Mack Truck, 5 PaDist. & 
Co. 233—Commonwealth v. Carson, 
Quar.Sess., 32 DeLCo. 133—In re 
Strauss Liquor Seizure, Quar.Sess., 
30 North.Co. 74. 

Against whom brought 

Although order to show cause why 
documents illegally seized should not 
be restored was addressed to United 
States, proceeding was in substance 
against United States attorney and 
special prohibition agent.—Go-Bart 
Importing Co. v. U. S.. N.Y., 61 S.Ct. 
153, 282 U.S. 344, 75 L.Ed. 374. 
Independent suit or proceeding 

(1) An independent plenary suit 
by the innocent holder of a condi¬ 
tional sales contract to recover im¬ 
mediate possession of a seized vehi¬ 
cle will not lie under some stat¬ 
utes.—^M. & M. Securities Co. v. Har¬ 
ney, C.C.A.Minn., 69 F.2d 574. 

(2) However, it has also been 
held that, after a prosecution 
against the person has been dis¬ 
missed because the seizure had been 
illegal, the proprietory right of de¬ 
fendant to the evidence seized can be 
determined only in an appropriate 
independent proceeding.—^Homolko v. 
State, 295 S.W. 66, 15'5 Tenn. 467. 

(3) Under the practice in some 
jurisdictions, a petition by the owner 
of a vehicle praying for its return 
on the ground that its illegal use 
was without his knowledge or con¬ 
sent will be dismissed where a peti¬ 
tion has been presented by the state 
for the condemnation of the vehicle, 
since that fact that the use was 
without his consent may be shown by 
him as a defense to the petition of 
the state.—Commonwealth v. Ford 
Truck, 5 Pa.Dist & Co. 211. 
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the procedure prescribed therein is the sole remedy 
of any claimant^^ A summary proceeding for the 
return of liquor unlawfully seized is statutory, and 
purely possessory, since its sole effect is to restore 
the status quo.'^s 

A preliminary motion for the return of the prop¬ 
erty is not the appropriate remedy under some stat¬ 
utes,^® and it has been considered, in the absence 
of a statute, that the owner of liquor unlawfully 
seized by officers under a search warrant has no 
summary remedy for a return of his property,^7 or 
at least that the power of the court to make a sum¬ 
mary order for the return of seized property is 
confined to cases where relief is sought against an 


attorney or officer of the court.^8 Where permit¬ 
ted by statute, however, the court may entertain a 
petition for the return of the property to the own- 
er,49 and under some statutes accused has the right 
to file a motion or petition for the return of intoxi¬ 
cating liquors at any time before he is actually 
placed on trial charged with the offense.®® 

An irregularity in the proceedings for a return 
of the property does not necessarily render them 
a nullity.®! 

Jurisdiction, The tribunal having jurisdiction of 
such proceedings depends on the statutes of the 
particular jurisdiction.®^ Proceedings for the re¬ 
turn of property illegally seized under the liquor 


44. Tenn.—Casone v. State, 140 S. 
W.2d 1081, 176 Tenn. 279. 

Cumulative statutorsr remedy 
Where the remedy provided by 
statute was cumulative and not ex¬ 
clusive, it was held that a claimant 
of liquors seized could maintain 
claim and delivery against the offi¬ 
cer who seized them.—Moore v. Ew- 
banks, 44 S.E. 971, 66 S.C. 374. 
Interveutiou in forfeiture proceed¬ 
ing’s 

(1) Under some statutes the ex¬ 
clusive remedy of a lienholder seek¬ 
ing a recovery of the seized vehicle 
is by intervention in the forfeiture 
proceedings.—& M. Securities Co. 
V. Harney, C.C.A-Minn., 59 P.2d 574. 

0) It has been held, under the 
controlling statutes, that an owner 
of property seized for violation of 
the liquor laws could not maintain a 
possessory suit, his remedy being to 
contest the validity of the seizure 
fti the suit for condemnation.—The 
Blairmore I, C.C.A.Conn., 10 F.2d 35. 

45, U.S.—Gallagher v. U. C.C.A- 
N.T., 6 F.2d 758. 

Power to forfeit held not involved 
It has been held, in a proceeding 
by the owner of a vehicle seeking 
the return thereof, that the jurisdic¬ 
tion and power of the court to for¬ 
feit the vehicle were not involved.— 
Marggraf v. Lewis, C.C.A.Mass., 54 
F.2d 54. 

4S. U.S.—^In re Troy Pure Food 
Products Co., D.C.N.Y., 14 F.2d 677. 
Determination of issues in criminal 
prosecution 

(I) Under some statutes, where 
there Is a prosecution pending 
against the alleged owner of intoxi¬ 
cating liquor for violation of the liq¬ 
uor laws, seized liquor should not be 
ordered returned to such owner prior 
to the determination in due course 
of the issues in the prosecution.— 
Commonwealth ex reL Policastro v. 
Helster, S9 Pa.Super. 198, affirmed 
137 A. 223, 289 Pa. 225. 

C2) In a prosecution for a viola¬ 
tion of the liquor laws, the refusal 


of the court to hear a petition for 
the return of liquors seized until the 
facts had been developed on the trial 
was not error.—^Panzich v. U. S., C.C. 
A.Cal.. 285 F. 871. 

Legality of seizure cannot be de¬ 
termined on a summary petition by 
the owner for the return of his prop¬ 
erty.—In re Behrens, CC.A.N.Y., 39 
F.2d 561. 

Pendency of forfeiture proceeding 
There was held to be no reason for 
determining in advance of trial 
whether an automobile seized should 
he returned where the right to re¬ 
turn of the car was already being 
tested in a forfeiture proceeding in 
which all parties might assert their 
claims.—U. S. v. Preisen, C.C.A.N. 
Y., 96 F.2d 138. 

47. U.S.—U. S. v. Casino. D.C.N.Y., 
286 F. 976. 

33 C.J. p 690 note 48. 

Only remedy by civil action 

In the absence of statute, if intox¬ 
icating liquor Is seized after being 
found by illegal search of the person 
of the owner, his only remedy is by 
civil action.—State v. Reynolds, 125 
A, 636, 101 Conn. 224. 

48. U.S.—U. S. V. Mahon, D.C.N.Y., 
42 F.2d 571. 

Circumstances requiring denial of 
summary relief 

(1) The motion is properly de¬ 
nied where the search and seizure 
were made by state officers, without 
participation by federal officers or 
under federal process or authority. 
—Vollmer v. U. S., C.CA.Tex., 2 F. 
2d 551. 

(2) It has been held a sufficient 
ground for the denial by a federal 
court of a motion to return liquor 
that there is no showing that the 
liquor was in the possession of fed¬ 
eral officers or any officer of the 
court.—^Park v. U. S., C.CA-N.H,, 294 
P. 776. 

(3) The court has been held to be 
without power by summary order to 
direct the prohibition administrator 
to return liquor in his possession.— 
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U. S. V. Mahon, D.C.N.Y., 42 P.2d '571 
—Applybe v. U. S., C.C.A.Cal., 32 
F.2d 873, rehearing denied 33 F.2d 
S97, certiorari denied 50 S.Ct. 39, 280 
U.S. 694, 74 L.Ed. 641—33 C.J. p 672 
note 67 [m]. 

(4) At least in the case of prop¬ 
erty illegally seized and wrongfully 
detained by a prohibition adminis¬ 
trator who is not an officer of the 
court, but is rather an officer of an¬ 
other branch of the government, ju¬ 
risdiction to order such an officer to 
return the property must find a ba¬ 
sis other than the court's disciplin¬ 
ary power over its own officers.—In 
re Behrens, C.C.A.N.Y., 39 F.2d 561. 

49. U.S.—In re Herter, C.C.A.Mont., 
33 P.2d 400. 

PendesLcy of proceedings against 
owner 

Such a petition may be enter¬ 
tained notwithstanding no proceed¬ 
ings, civil or criminal, are pending 
against the owner.—In re Herter, su¬ 
pra. 

Time for motion 

A motion to require the return of 
liquor was held under the circum¬ 
stances to have been made too late 
where it was made after the case 
was called for trial.—State v. Ber- 
siy, 209 P. 837, 121 Wash. 465, re¬ 
heard 215 P. 34, 121 Wash. 455. 
Determination of circumstances of 
search and seizure 
On a motion for the return of liq¬ 
uor the court must determine as a 
matter of fact, where necessary, 
what were the circumstances of the 
search and seizure.—^U, S. v. Good- 
hues, D.C.Md., 53 F.2d 696. 

50. Ohio.—Marks v. State, 175 N.B. 
874, 38 Ohio App. 344. 

51. Iowa.—^Hammond v. Des Moines 
Municipal Court, 197 N.W. 628, 197 
Iowa 511. 

52. Sold to have jurisdiction 
(1) District court. 

U.-S.—Go-Bart Importing Co, v. U. 
S., N.Y., 51 S.Ct. 163, 282 U.S. 344, 
75 OLi-Ed. 374. 

Wyou—State v. District Court of 
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laws may be maintained in equity in a proper 
case;^^ but there must be sufficient grounds for 
the intervention of equity,and proceedings for 
the return of seized property should not be brought 
in equity where there is an adequate remedy at 
law.55 

Parties and process. A person who owns and is 
entitled to the possession of the seized property is 
a proper party to bring the action for its retum.56 
Necessary parties must be joined and process served 
on them.57 The state has been held not to be a 
necessary party to a claim and delivery proceeding 
against an officer for a vehicle seized by him be¬ 
cause it was used in transporting contraband liq¬ 
uor.® S Under some statutes the court may in its 
discretion require that the alcoholic beverage con¬ 
trol board, or its administrator or representative, 
or other officer in possession of the property be 
given notice of, or made a party to, the proceedings 
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for its return or restoration,®^ although it is not 
mandatory on the court so to do.®^ 

Pleadings. A petition seeking a return of the 
property must contain allegations sufficient to jus¬ 
tify the relief sought.®^ It should, for example, 
show petitioner’s o\vnership, interest, or right of 
possession with respect to the seized property.®- 
It has been held that the district attorney is not 
required to file an answer to claimant’s petition, but 
may argue that the petition shows on its face that 
claimant is not entitled to a return of the proper- 

ty,®3 

Evidence. In proceedings for the return of prop¬ 
erty seized under the liquor laws, the general rules 
as to the burden of proof have been applied.®'^ It 
has been held that the party seeking a return or 
recovery of the property seized has the burden of 
proving his ownership of, interest in, or right of 
possession with respect to the property,®® and also 
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Eighth Judicial Dist. in and for 

Natrona County, 238 P. ‘S45, 33 

Wyo. 281. 

(2) Magistrate who authorized 
the issuance of the search warrant. 
—Hobart v. First Criminal Judicial 
Dist. Court of Bergen County, 164 A. 
474, 110 N.J.Law 107. 

Federal commissloxier 

(1) Under the Volstead Act, pro¬ 
viding that liquor, the containers 
thereof, and property designed for 
the manufacture of liquor seized un¬ 
der a search warrant, should be sub¬ 
ject to such disposition as the court 
might make thereof, it was held that 
a United States commissioner, who 
Issued a warrant under that act, was 
without Jurisdiction to order the liq¬ 
uor or other property seized under 
the warrant to be returned to a 
claimant, and that such relief could 
be obtained only from the court.— 
In re Alpern, D.QN.T., 280 F, 432— 
33 C.J. p 690 notes 43, 44. 

(2) It has been held that a fed¬ 
eral commissioner has no authority 
to order the return of seized liquor, 
and that, if on hearing he finds that 
a search warrant was improvidently 
issued, it is his duty to order any 
contraband goods held to be other¬ 
wise disposed of according to law.— 

U. S. V. Ephraim, D.C.RI., 8 F.2d 
512. 

53. U.S.—Gk>odman v. Lane, C.C.A. 

Mo., 48 F.2d 32. 

Injunctive relief 

A liquor dealer whose stock of 
goods was wrongfully seized by gov¬ 
ernment agents has been held enti¬ 
tled to a temporary injunction" di¬ 
recting the return of the liquor 
l>ending final trial of the controver¬ 
sy.—^Anderson v. Houchins, Tex.Civ. 
App., 99 S.W.2d 1029. 


Statutory protection to seizing offi¬ 
cers 

Under a statute giving to prohibi¬ 
tion officers and agents all the pro¬ 
tection conferred by law for the en¬ 
forcement of existing laws relating 
to the manufacture and sale of liq¬ 
uor, it has been held that replevin 
will not lie for the recovery of liq¬ 
uor unlawfully seized by a prohibi¬ 
tion agent without a search warrant, 
but that a suit in equity may be 
maintained to compel its return.— 
Friedman v. Tellowley, D.C.N.T., 290 
F. 248. 

54, U.S.—Rothman v. Campbell, D. 
C.N.T., 54 F.2d 103. 

55. U.S.—Shapiro v. Lyle, D.C. 
Wash., 30 F.2d 971, appeal dis¬ 
missed, C.C.A., 36 F.2d 1021. 

55.- U.S.—Shapiro v. Lyle, supra. 

57. Nonjoinder of petitioner or pro- 
hibition administrator 

(1) The court in which criminal 
proceedings against the person were 
pending had no Jurisdiction to grant 
a motion for the return of a seized 
vehicle where neither the petitioner 
nor the prohibition administrator 
was a party to the proceedings and 
the prohibition administrator had 
not been served.—U. S. v. Gerberti, 
D.C,N.T., 42 F.2d 570. 

(2) Service on the United States 
attorney was held ineffective as no¬ 
tice or process to the prohibition ad¬ 
ministrator in proceedings for the 
return of liquor in the possession of 
the administrator.—U. S. v. Mahon, 
D.C.N.T., 42 F.2d 571. 

58t S.C.—^Jaro v. Holstein, 52 S.E. 
870, 73 S.C. 111. 

53. Ky.—Commonwealth v. Kiddy, 
165 S.W,2d 969, 292 Ky. 34. 

60. Ky.—Commonwealth v. Kiddy, 
supra. 


61. Pa.—Commonwealth v. Bowers, 
1'55 A. 605, 304 Pa. 253. 

Allegations held sufficient 
Ga.—Bowman v. Davis, 180 S.E. 917, 
51 Ga.App. 917. 

Allegations held insufficient 

(1) An intervening petition which 
alleged that petitioner was licensed 
to engage in buying and selling in¬ 
toxicating liquors, that it had pur¬ 
chased the beverages in question, 
but that they were taken by truck 
without its consent into a dry state, 
was held insufficient in absence of 
allegation of compliance with the 
federal laws.—Commonwealth v. 
Lew Stark, Inc., 132 ■S.W.2d 42, 279 
Ky. 667. 

(2) Failure to aver that petition 
was filed within required time after 
filing of statement by sheriff show¬ 
ing the seizure of whisky was fatal. 
—Nichols V. State, 181 S.W.2d 36i8, 
181 Tenn. 425. 

62. U.S.—U. S. V. Di Corvo, D.C. 
Conn., 37 P.2d 124—U. S. v. Kap¬ 
lan, D.C.Ga., 286 F. 963. 

W.Va.— Corpus Juris cited in State 

V. Bonham, 193 S.E. 340, 341, 119 

W. Va. 280. 

63. Pa.—Commonwealth v. Bowers, 
155 A. 605, 304 Pa. 253. 

64. Intozicatlag character of liquor 
Where liquor moving in interstate 

commerce was seized by a local offi¬ 
cer, the burden was held to be on a 
carrier, seeking the return of the 
liquor and the vehicle in which it 
was being transported, to show that 
the liquor was not in fact intoxicat¬ 
ing.—Richmire v. Lege, D.C.Ga., 3 F. 
Supp. 787. 

65. U.S.—U. S. V. Maggio, D.UN.Y., 
51 F.2d 397—U. S. v. Kelly, D.C. 
Md., 26 F.2d 717. 
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that it was lawfully acquired, possessed, and used 
by him;^® but it has also been held that in a sum¬ 
mary proceeding for the return of liquor illegally 
seized, petitioner does not have the burden of prov¬ 
ing the lawful character of his possession of the 
liquor.®*^ Where it appears that the proper!}’ was 
unlawfully used by a person other than claimant, 
the burden has been held on claimant to show that 
such unlawful use was without his knowledge or 
consent,®^ and also to establish lack of participa¬ 
tion on his part in the commission of the crime, 
that is, that he was neither an actor in, nor an aid¬ 
er or abettor of, the violation.®® Plaintiff has been 
held to have the burden of establishing the unlaw¬ 
ful character of the officer’s possession of liquor 
sought to be recovered.*^® 

The proceedings are governed by the general 
rules applicable in other actions with respect to the 
admissibility of evidence'll and the weight and suf¬ 
ficiency thereof Agency, knowledge, or consent 


with respect to the use of a vehicle in the transpor¬ 
tation of intoxicating liquor may be established not 
only by direct evidence, but also by circumstantial 
evidenceAn owner who merely proves the cir¬ 
cumstances under which a vehicle was sold, or pos¬ 
session given to a particular person, does not meet 
the burden of proving that its unlawful use was 
w’ithout his knowledge.'^^ Under some statutes, 
with respect to certain classes of property, evidence 
of possession, without additional proof, is sufficient 
to enable the possessor to maintain a motion for 
return of the property^® 

Trial. The usual rules governing trials prevail 
in proceedings for the return of property, as, for 
example, with respect to instructions'^® and ques¬ 
tions of fact.'^'^ 

Relief. The particular relief to be granted in 
proceedings for the return of the property depends 
on the circumstances.*^® Where the property has 
already been confiscated and sold at the time of the 


Pa.—Commonwealth v. Bowers, 155 
A. 605. 304 Pa. 253. 

Tex.—^Lorance v. State, Civ.App., 172 
S.W’.2d 386, error refused. 

£€. U.S.—U. S. V. Yatune, D.O.Cal., 
292 P. 497—U. S. v. Jensen, D.C.N. 
Y., 291 P. 668. 

Ga.—Cook V. Hyatt, 34 S.E.2d 922, 72 
Ga,App. 744. 

Pa.—Commonwealth v. Bowers, 155 
A. 605, 304 Pa. 253—Common¬ 

wealth V. 10 Barrels of Wine, 92 
Pa.Super, 59. 

trse of premises for dwellings pur¬ 
poses 

In the case of liquor taken from 
premises used in part as a private 
dwelling- and in part for business 
purposes, the burden of proof is on a 
person who used the premises and 
who seeks a return of the liquor to 
establish that he was not using the 
premises at the time for other pur¬ 
poses than as a dwelling.—XT. S. v. 
Kelly. D.C.Md., 26 F.2d 717. 

67. IT.S.—^U. S. V. Goodhues, D.C. 
Md.. ’53 P.2d 696. 

Statute held inapplicable 
An application or summary pro¬ 
ceeding for the return of liquor ille¬ 
gally seized has been held not to 
constitute an ‘"action** within the 
meaning of a statute imposing on 
certain persons the burden of prov¬ 
ing the legality of their possession 
of liquor in any “action" concerning 
the liquor.—^U. S. v. Goodhues, supra 
—IT. S. V. Lot of Wine at 1914 Daly 
Ave., D.C.N.Y., 31 F.2d 495. 

68. Pa.—Commonwealth v. Bowers, 
155 A. 605. 304 Pa. 253. 

69. Tex.—Lorance v. -State, Civ. 
App., 172 S.W.2d 386, error re¬ 
fused. 


70. S.C.—Thompson v. Bearden, 21 
S.E.2d 189, 200 S.C. 519. 

TL. S.C.—General Motors Accept¬ 
ance Corporation v. Chestnut, 155 
S.E. 231, 158 S.C. 42. 

Bvidencd as to theft of automo¬ 
bile was held admissible, notwith¬ 
standing there was no allegation in 
petition that automobile had been 
stolen.—^Merrimac Mut. Fire Ins. Co. 
V. Vaughn, 22 S.B.2d 188, 68 Ga.App. 
84. 

Evidence held inadmissible 
U.S.—U. S. V. Goodhues, D.C.Md., 53 
F,2d 696. 

72. Consideration of all surround¬ 
ing cironmstances 
In proceedings for the return of 
property seized, the court is not re¬ 
quired to accept the claim of peti¬ 
tioner, or even to believe uncontra¬ 
dicted testimony which may tend to 
establish sole ownership and posses¬ 
sion for lawful purposes in petition¬ 
er, hut may take into account all the 
surrounding circumstances, and de¬ 
termine whether there is still any 
reason to doubt the contention of pe¬ 
titioner.-—U. S. V. Kelly, D.C.Md., 26 
F.2d 717. 

Evidence held sufficient 

(1) To sustain burden of proof of 
lawful possession.—^Dickhart v. XT. 
S., 16 F.2d 345. 57 App.D.O. 6. 

(2) To support finding that liq¬ 
uor was- in illegal transportation.— 
Caneperi v. State, 89 S.W.2d 164, 169 
Tenn. 472. 

Evidence held insufficient 

(1) To establish lack of probable 
cause.—^Hobart v. First Criminal Ju¬ 
dicial Dist Court of Bergen County, 
160 A 673, 10 N.J.Misc. 717. 

(2) To overcome presumption 
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that liquor found in claimant*s house 
was under his control.—Common¬ 
wealth V. 10 Barrels of Wine, 92 Pa. 
Super. 59. 

(3) To rebut presumption that 
original acquisition and subsequent 
storage on premises were unlawful. 
—XT. S. V. Kelly, D.C.Md.. 26 P.2d 
717. 

(4) To sustain burden of proof 
on petitioner that the liquor was 
lawfully possessed or acquired.—In 
re Baldi, D.C.N.Y., 33 F.2d 973. 

73. S.C.—General Motors Accept¬ 
ance Corporation v. Chestnut, 155 
S.E. 231, 158 S.C. 42. 

74. Pa.—Commonwealth v. White 
Truck No. GN-8191, 8*5 Pa.Super. 
92. 

75. U.S.—XT. S. V. Smith, D.C.B.I., 
23 P.2d 929. 

76. Instruction, held erroneous 
N.C.—State v. Ayres, 16 S.E.2d 689, 

220 N.C. 161. 

77. S.C.—Thompson v. Bearden, 21 
.S.E.2d 189, 200 S.C. 519. 

Question held for jury 

In a suit by a mortgagee for the 
recovery of a vehicle used by the 
purchaser in the transportation of 
intoxicating liquor, whether or not 
the seller was the agent of the mort¬ 
gagee, as regards the mortgagee’s 
knowledge of the purchaser's use of 
the vehicle, was held for the jury.— 
General Motors Acceptance Corpora¬ 
tion V. Chestnut, 155 S.E. 231, 168 
S.C. *42. 

78. Imposition of conditions 

It has been held that on finding 
that claimant was the legal owner of 
the liquor and that the seizure there¬ 
of was unlawful, the only order the 
court had authority to make was for 
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makings of an order declaring a claimant to be 
entitled to possession of the property, the order 
will be construed only as affording ground for fur¬ 
ther action by the real party in interest with re¬ 
spect to the proceeds of the sale.*^9 Under appro¬ 
priate circumstances the court may revoke an or¬ 
der directing the return of seized liquor.so 

Review, The review of proceedings for the re¬ 
covery of property seized for violation of the liq¬ 
uor laws is governed by the usual rules.Si It has 
been held that an order directing the return of 
seized property is appealable.^2 

§ 404. Liability for Unlawful Searches, Seiz¬ 
ures, and Forfeitures 

An officer making an unlawful search or seizure un¬ 
der the intoxicating liquor laws may be held liable as a 
trespasser, and where several officers have jointly par¬ 
ticipated in the wrongdoing each may be held liable for 
the acts of the other. 

Officers who, without process, stop and search a 
vehicle for intoxicating liquor proceed at their 
peril,and, in general, an officer who makes an 
unlawful search or seizure under the liquor laws 
may be held liable as a trespassers^ The fact that 
liquor was discovered through a search warrant un¬ 
lawfully issued does not condone or justify a crime 
committed in the procurement of the warrant.^s 
The right to damages for a wrongful search is not 
waived by mere failure of the injured person phys¬ 


ically to resist the searchers.^® An officer is not 
liable in damages for injuries to property neces¬ 
sarily incurred in the proper performance of his 
duty in the execution of a search warrant under the 
liquor laws, where he acts in a careful and orderly 
manner and is not guilty of wanton destruction of 

property. 8 7 

Liability for acts of others. Where the officers 
involved are joint tort-feasors, each one aiding, 
abetting, and approving the acts of the others, each 
officer is liable not onl}' for his own unlawful acts, 
but also for the acts of the others.^^ A state pro¬ 
hibition commissioner has been held not liable un¬ 
der the doctrine of respondeat superior for an un¬ 
lawful search by a prohibition inspector where the 
commissioner had neither been present, nor direct¬ 
ed, nor in any way participated in, the search, and 
there was no principal and agency relationship ex¬ 
isting between him and the inspector.^^ 

Unauthorised confiscation by judge. Where a 
judge, without authority, confiscates liquor carried 
on the person of one tried before him he is liable 
for the value of the liquor confiscated.^® 

Actions, The civil remedy of one whose prop¬ 
erty has been unlawfully seized under the liquor 
laws has been held to be an action of trespass for 
property.®^ Actions to recover damages for wrong¬ 
ful search or seizure are governed by the usual 
rules with respect to pleadings®^ and instructions.®^ 


its return, and a provision imposing 
conditions was held a nullity and not 
to afford a basis for a subsequent de¬ 
cree of forfeiture, or for sale or de¬ 
struction of the seized property.— 
Berkelhammer v. Potter, C.Cj^ 
Mass., 23 F.2d 375. 

Safe conduct of vessel 
The fact that Coast Guard officials 
who seized a ship and its cargo un¬ 
der the National Prohibition Act 
made a mistake in taking the ves¬ 
sel into the wrong port was held no 
reason for a decree granting a safe 
conduct to the twelve-mile limit in 
order to prevent any new seizure or 
capture.—The Blairmore I, C.C.A 
Conn., 10 P.2d 35. 

79. N.C.—State v. Hall, 30 S.E.2d 
158, 224 N.C. '314. 

80. Mass.—Goulis v. Stone, 140 N.B. 
294, 246 Mass. 1. 

33 C.J. p 689 note 25 [a], 

81. Prejudicial error held not 
shown 

S.C.—General Motors Acceptance 
Corporation v. Chestnut, 155 S.E. 
231, 158 S.C. 42. 

82. S.D.—State v. KiefCer, 187 N.W. 
164, 45 S.I>. 288. 

33 C.J. p 688 note 11. 

83. Mich.—^People v. Elamhout, 198 
N.W. «31, 227 Mich. 172. 


Liability for wrongful searches and 
seizures generally see the C.J.S. 
title Searches and Seizures §§ 99- 
111, also 56 C.J. p 1254 note 56-p 
1260 note 11. 

Probable cause 

‘‘The officer who acts upon in¬ 
formation which proves unreliable, 
resulting in the stoppage and search 
of the car of an innocent citizen, 
carries the full burden of showing 
probable cause.”—Tranum v. String¬ 
er, 113 So. 541, '543, 216 Ala. ^22, 

84. Mont,—State v. District Court 
of Fourth Judicial Dist. in and for 
Missoula County, 22-4 P. 862, 70 
Mont. 191. 

Ohio.—Bender v. Addams, 162 N.E. 

604, 28 Ohio App. 75. 

33 C.J. P 691 note 61. 

IiiabUity to mortgagee 
An officer who seized property for 
violation of the liquor laws was held 
liable to a mortgagee of the prop¬ 
erty where the search and seizure 
were Illegal, and the proceedings for 
the disposition of the property in- 
! valid.—People, to Use of Protective 
Finance Corporation, v. Kinnison, 30 
P.2d 249, 94 Colo. 350. 

Pailure to seize aU liquor found 
An officer who seized a large quan- 
Itity of liquor, but omitted to take a 
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very small quantity found separate 
from the rest on the statement of 
plaintiff that it had been purchased 
for a friend, was held not liable for 
a wrongful seizure on the theory 
that, to afford justification under his 
warrant, it was his duty to seize all 
the liquor found.—^Kalloch v. New- 
bert, 72 A. 736, 105 Me. 23—33 C.J. p 
691 note 59. 

85. Pa.—Commonwealth v. One Box 
Benedictine, 138 A. 90, 290 Pa 121. 
83. Ohio.—Bender v. Addams, 162 
N.E. 604, 28 Ohio App. 75. 

87. Okl.—Moore v. Kilmer, 90 P.2d 
892, 185 Okl. 158. 

88. Miss.—Sellers v. Lofton, 116 So. 
104, 149 Miss. 849. 

89. Ohio.—Bender v. Addams, 162 N. 
E. 604, 28 Ohio App. 75. 

90. Pa.—Souel V. Swing, 28 Pa. 
Dist. 109. 

91. N.J.—State V. Lowenthal, 140 A 
5S6, 2 N.J.Misc. IS. 

92. Complaint held sufficient to 
state cause of action in trespass, 
even though not one for malicious 
prosecution.—^Peterson v. Cleaver, 
265 P. 428, 124 Or. 547. 

93. Instructions held erroneous 
Ohio.—Bender v. Addams, 162 N.E3. 

604, 28 Ohio App. 75. 
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§ 405. In General 

Ordinarily, in the absence of statute, the sale, or 
maintenance of a place for sale, lawfully or unlawfully, 
of intoxicating liquor will not be abated by Injunction 
In a court of equity unless it amounts to a common or 
public nuisance. 

Ordinarily, in the absence of statute, it has been 
held that the keeping of a place where intoxicating 
liquors are sold, whether lawfully or unlawfully, 
does not alone constitute such place a nuisance per 
se which the courts of equity will abate by injunc¬ 
tion;®^ but there is authority to the contrary as 
to keeping a place where unlawful sales are made.®^ 
The remedy for abating a liquor nuisance by in¬ 
junction may be cumulative of other remedies and 
available, even though the other remedies are them¬ 
selves complete and adequate.®® If a place where 
intoxicants are sold is in fact a public nuisance by 


reason of the congregation of boisterous persons, 
who become intoxicated and disturb the peace, it 
may be enjoined by proper proceedings in a court 
of equit 3 ^®'^ 

Criminality of acts. The fact that the acts con¬ 
stituting the nuisance may also be punishable crim¬ 
inally will not prevent the issuance of an injunctiori 
against either a public®^ or private®® nuisance. 

§ 406. Statutory Provisions 

statutory provisions authorizing the abatement of 
liquor nuisances by injunction should be strictly con¬ 
strued and are subject to the rules applicable to statutes 
generally as to repeal. 

Under the provisions of the statutes existing in 
many jurisdictions, liquor nuisances may be abated 
and injunctions issued against unlawful traffic in 
intoxicants.! Even where these statutes are in 


laxstmctioiLs b-eld not erroneous 
Bliss.—Sellers v. Xjofton, 116 So. 104, 
14S Miss. 849. 

94. Mo.—State ex rel. Wallach v. 
Oehler, App., 159 S.W.2d 313. 

33 C.J. p 692 note 72. 

95. Wis.—State v. Thekan, 198 N. 
W. 729, 184 Wis. 43. 

33 C.J. p 692 note 73. 

Public policy 

Independent of a statute declaring 
premises where Intoxicating liquor 
IS illegally manufactured or sold to 
be public nuisances, in view of pub¬ 
lic policy of nation and state, con¬ 
tinued use of premises for such pur¬ 
pose constitutes public nuisance,— 
State V. Thekan, supra. 

90. Ark.—Click v. State, 176 S.W.2d 
920, 206 Ark. 648, 

Pa.—In re Aquilani’s License, 32 
Pa.Dist. & Co. 348. 

Tex.—^Antner v. State, Civ.App., 114 
S.W.2d 640. 

33 C.J. p 692 note 71. 

Criminal prosecution 
Tex.—Antner v. State, supra- 
Sevoc&tion of license 
Ark.—-Click v. State, 176 S.W.2d 920. 
206 Ark, 648. 

97. Mo.—State ex rel. KHeinschmldt 
V. Moon, App.. 202 S.W. 609—State 
ex rel. Kleinschmidt v. Jones, 
App., 202 S.W. 606, reversed on 
other grounds 209 S.W. 876, 277 
Mo. 71. 

33 C.J. p 692 note 74. 

9a U.S.—Denapolis v. U. S., CCA. 
La., 3 F.2d 722. 

Tex.—^Walker v. State, Civ.App., 173 
S.W.2d 741. 

33 C.J. p 692 note 75. 

99. Mich.—^Detroit Realty Co. v. 
Barnett,* 120 N.W. 804. 156 Mich. 
385, 21 L.R.A.,N.S., 585. 


L Ga.—Ogle tree v. Atkinson, 22 S. 

E.2d 783, 195 Ga. 32. 

Iowa.—State v. Tillotta, 211 N.W. 

721, 202 Iowa 1217. 

Kan.—State ex rel. Harley v. Cline, 
100 P.2d 637, 151 Kan. 764. 

Wash.—State ex rel. Tollefson v. No¬ 
vak, 110 P.2cl 636, 7 Wash.2d 544. 
33 C.J. p 691 note 66—21 C.J. p 156 
note 36 [a]. 

Validity of laws for abatement of, 
or injunction against, liquor nui¬ 
sances see supra § 43. 

Not limited by quality of liquor 
Equity jurisdiction, under statute, 
to enjoin common nuisance flowing 
from possession and sale of liquors, 
is not limited to abatement of nui¬ 
sance arising from sale of deleteri¬ 
ous or poisonous liquor detrimental 
to public health.—Commonwealth v. 
James J. Cochran Post No. 251 of 
V. P. W. of U. S., 38 A.2d 250, 350 
Pa. 111. 

Future unisance 

Ill.—State v. Brush, 149 N.B. 262, 
318 Ill. 307. 

ApplicabUity of statute 
Since preparations containing al¬ 
cohol in large quantities, which are 
sold as beverages, constitute “vinous 
or spirituous liquors,” within statute 
imposing tax for selling or giving 
away any malt, vinous, or spirituous 
liquors unlawfully, suit charging 
that alcohol was sold by licensed 
druggist for beverage purposes 
would be more properly brought un¬ 
der statute imposing tax for selling 
or giving away any malt, vinous, or 
spirituous liquors unlawfully and 
statute authorizing suppression as a 
nuisance of any place of business 
where preceding statute is violated, 
than under statute authorizing 
abatement by writ of Injunction, as 
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a common nuisance, of a place where 
intoxicating liquors are found kept 
or possessed.—State ex rel. v. Carr, 

4 So.2d 237, 191 Miss. 659. 

National Prohibition Act 

(1) The Volstead Act'specifically 
provided that any place where intox¬ 
icating liquor was manufactured, 
sold, kept, or bartered in violation 
of its provisions, and all intoxicating 
liquor and property kept and used in 
maintaining it, was a common nui¬ 
sance, and further provided for the 
abatement of liquor nuisances by a 
suit in equity and the granting of an 
injunction.—^U. S. v. Reisenweber, C. 
C.A.N.Y., 288 P. 520. 

(2) Notwithstanding the adop¬ 
tion of the Eighteenth Amendment, 
state courts could enjoin the legal 
traffic in intoxicants, as such amend¬ 
ment expressly conferred on the 
states concurrent power to enforce 
it.—Ford V. State, Tex.Civ.App., 209 
S.W. 490. 

(3) The remedy afforded by a 
state statute was held permissive 
and cumulative of the remedy af¬ 
forded by the Nartional Prohibition 
Act.—Ex parte Go unis, 263 S.W. 988, 
304 Mo. 428. 

(4) Pact that state statute did 
not provide equitable remedy for 
abatement of violations of National 
Prohibition Act did not lessen duty 
of prosecutors and courts in enforc¬ 
ing in appropriate cases the remedy 
provided by title 2 5 22 of that act. 
—U. S. V. Stevens. 130 A. 249. 103 
Conn. 7. 

(5) Procedure in state courts was 
required to be based on state laws, 
whether case was brought in name 
of' United States or of people of 
state.—U. S. V. Berg, 258 P. 942, 202 
Cal. 10—^Ex parte Brambini, 218 P. 
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force, they do not authorize any private individual 
to abate the statutory nuisance by force, as by 
breaking into the building and destroying the liq¬ 
uors found there; this can be done only by the 
proper officers, and only by the warrant of due 
legal proceedings.2 The powers of a court of eq¬ 
uity to grant injunctions in equity cases are not 
limited, but rather their jurisdiction is enlarged, by 
statutes providing for enjoining any nuisance de¬ 
fined in a liquor control act.^ A statutory provision 
for forfeiture of property designed for the unlaw¬ 
ful manufacture of liquor does not supply a remedy 
in an action in equity to abate a nuisance provided 
in another section of the statute.^ Although, as 
stated infra § 407, the remedy of injunction or 
abatement of a liquor nuisance is remedial or pre¬ 
ventive rather than punitive, and the proceedings 
are civil rather than criminal, in the construction of 
the statutes it has been stated that, being penal in 
their nature, they are to be construed strictly.^ 
They must be construed in their entirety® to ef¬ 
fectuate the purpose of the acts.^ 

Repeal of statutes. As in the case of statutes 
generally, a statute relating to abatement of liquor 
nuisances may be impliedly repealed by a subse¬ 


quent statute relating to the same subject.^ Where 
the early statute providing for abatement is noi 
inconsistent with a later statute not so providing; 
the remedy provided in the early statute will be con¬ 
sidered as continued to provide an additional reme¬ 
dy.® A statute providing for abatement is not re¬ 
pealed by a beverage control act which never be¬ 
came effective because of a vote against repeal of 
prohibition in a referendum provided for in the 
control act.i® 

§ 407. Nature of Remedy 

The remedy of injunction for abatement of a liquor 
nuisance is remedial rather than punitive, civil rather 
than criminal, and proceedings are in personam rather 
than in rem. 

The remedy of injunction for abatement of a 
liquor nuisance is remedial or preventive rather 
than punitive,^ 1 and the proceedings are civil rath¬ 
er than criminal,^ 2 although the contrary has been 
held under a statute regarded as dealing solely with 
a criminal matter.^® The civil character of the pro¬ 
ceeding is not affected by the fact that the nuisance 
may also be a breach of criminal law.^^ A pro¬ 
ceeding in equity to abate a liquor nuisance is mere¬ 
ly a suit in equity to be decided on considerations 


569, 192 Cal. 19, error dismissed 

Brambini v. U. S., -45 S.Ct. 461, 267 
U.S. 684, 69 L..Ed. 799. 

2. Colo.—^Houston v. Walton, 129 P. 
263, 23 Colo.App, 282. 

33 C.J. p 691 note 69. 

3. Mo.—State ex rel. Wallach v. 
Oehler, App., 159 S.W.2d 313. 

Wyo.—^Ex parte Moore, 8 P.2d .818, 
44 Wyo. 92. 

4. U.S.—Hassel v. U. S., O.C.A.Pa., 
34 P.2d 34. 

5. Ind.—E. Horn Realty & Invest¬ 
ment Co. V. State, 184 N.B. 175, 
204 Ind. 342. 

Tex.—Waits v. State, Civ.App., 76 S. 
W.2d 545—Green v. State, Civ.App., 
49 S.W.2d 519. 

Wash.—State ex rel. Tollefson v. 
Novak, 110 P,2d 636, 7 Wash.2d 
544. 

33 C.J. p €91 notes 64, 67. 

Power to revoke license 
U.S.—Pincus V. Kail, 29 N.Y.S.2d 586, 
affirmed 32 N.T.S.2d 127. 263 App. 
Div. 807, appeal denied 32 N.Y.S. 
2d 783, 263 App.Div. 856. 

■G, Kan.—Norton v. Board of Coun¬ 
ty Com'rs of Saline County, 236 P. 
819, 118 Kan. 659. 

•7. Iowa.—State v. Tillotta, 211 N. 

W. 721, 202 Iowa 1217. 

Wash.—State ex rel. Tollefson v. 
Novak, 110 P.2d '636, 7 Wash.2d 
544. 

A Wyo.—State v. Longpre & Cam¬ 
eron, 261 P. 468, 35 Wyo. 482— 


Tucker v. State, 251 P. 460, 35 
Wyo. 430. 

In Texas 

(1) Statute authorizing county 
attorney in name of state to abate 
nuisance declared to be such by an¬ 
other statute, and the other statute, 
including as nuisances places where 
Intoxicating liquors were sold, were 
held repealed in so far as they re¬ 
late to intoxicating liquor by the 
Liquor Control Act.—Trent v. Ken¬ 
nedy, Civ.App., 109 S.W.2d 327. 

(2) However, later cases have 
held that the statute defining a com¬ 
mon nuisance was not repealed by 
the Liquor Control Act.—^Jeter v. 
State, Civ.App., 184 S.W.2d 716— 
Parker v. State, Civ.App., 161 S.W.2d 
319, error refused. 

9. Cal.—^Hammond v. McDonald, 89 
P.2d 407, 32 Cal.App.2d 187. 
Alcoholic Beverage Act remedy not 
exclusion 

Cal,—Hammond v. McDonald, supra. 
la Ga.—Lokey v. Davis, 21 S.B.2d 
69, 194 Ga. 175, followed in David¬ 
son V. Davis, 21 S.B.2d 71. 194 Ga. 
178. 

11. U.S.—^U. S. V. Phoenix Cereal 
Beverage Co., C.C.A.N.Y., 65 F.2d 
398—U. S. V. Diego, D.C.Pla., 31 F. 
2d 305—Engler v. U. S., C.C.A 
Minn., 25 F.2d 37. 

D.C.—Hill V. U. S., 44 F.2d 889, 59 
App.D.C. 381. 

IlL—^People ex rel. Martin v, Kuca, 
245 BLApp. 202. 
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Va.—McCarron v. Commonwealth, 
193 S.B. 509, 169 Va. 387. 

Wyo.—Ex parte Moore, 8 P.2d 818, 
44 Wyo. 92. 

12. U.S.—Pearse v. U. S., C.C.AX. 
J., 59 P.2d 518. 

Conn.—U. S. v. Stevens, 130 A 249, 
103 Conn. 7. 

Ill.—State V. Zimmerman, 148 N.E. 
5, 317 Ill. 197—State v. Froelich, 
146 N.E. 733, 316 Ill. 77. 

Ind.—Levy v. State, 152 N.E. 873, S6 
Ind.App. 666. 

Iowa.—State v. Osborne, 223 N,W. 
363, 207 Iowa 636. 

Kan.—State v, Curtis, 57 P.2d 22, 143 
Kan. 984. 

Miss.—State ex rel. District Attor¬ 
ney V. White, 173 So. 456, 178 
Miss. 542, followed in State ex rel. 
District Attorney v. Hoyt, 178 So. 
89. 

N.H.—State ex rel. Thorndike v. Col¬ 
lins, 44 A 495, 68 N.H. 299. 

Tex.—Jeter v. State, Civ.App., 171 S. 

W.2d 192, error refused. 

Utah.—Riggins v. District Court of 
Salt Lake County, 61 P.2d 645, 89 
Utah 183. 

33 C.J. p 692 note 78. 

13. Kan.—State v. Crawford, 28 
Kan. 743. 

14. Iowa.—State v. Osborne, 223 N. 
W. 363, 207 Iowa 536. 

Pa.—Commonwealth v. James J. 
Cochran Post No. 251 of V. F. W. 
of U. S.. 38 A2d 250, 350 Pa. 111. 
33 C.J. p 692 note 79. 



§ 408 


INTOXICATING LIQUOBS 


48 C.J.S. 


obtaining in equity suits.^^ Proceedings to enjoin 
or procure abatement of a liquor nuisance are gen¬ 
erally held to be in personam rather than in rem.^® 

§ 408. Nuisance or Business Subject to 
Abatement or Injunction 

What nuisance or business is subject to abatement 
or injunction depends largely on the terms of the par¬ 
ticular statute. Generally It is the structure or place 
maintained for the unlawful keeping or sale of liquor 
which is declared to be a nuisance. 

In the absence of a stature declaring the sale of 
liquor to be a nuisance, the unlawful sale of liquor, 
of itself, without further facts, has been held not a 


nuisance^^ and this is likewise true of unlawful 
possession of intoxicating liquor^® or the mainte¬ 
nance of a place for the sale thereof,although 
it has also been stated that illegal traffic in intoxi¬ 
cating liquor is a public nuisance per se.^® Under 
statutes providing for abatement of liquor nuisanc¬ 
es, it is generally the structure or place maintained 
for the unlawful keeping or sale which is declared 
to be a nuisance.2^ Under such statutes it is gen¬ 
erally necessary, in order that a place kept for the 
sale of liquor shall constitute a nuisance, that the 
traffic conducted there or the purpose to which the 
place is devoted shall be unlawful, 22 and, while 


15. U.S.—U. S. V. Miller, D.C.Tex., 
31 P.2d 807. 

16. U.S.—U. S. V. Johnson, aC.A.N. 
Y., 54 F.2d 977—U. S. v. Schwartz. 
D.C.Mass., 1 P.2d 71S—U. S. v. Ly¬ 
ons, D.C.N.Y., 1 F.Supp. 564—U. S. 
V. Hughes, D.C.Pa., 1 F.Supp. 448. 

Ind.—E. Horn Realty & Investnoent 
Co. V. State, 184 X.E. 175. 204 Ind. 
342. 

Tex.—McColl V. Hardin ex rel. State, 
Civ.App.. 70 S.W.2d 327. 
Proceeding's to padlock under the 
National Prohibition Act were in the 
nature of a proceeding in rem to re¬ 
strain and prevent further unlawful 
use of property.—Hill v. U. S., 44 
F,2d 889, 59 App.D.C. 381—U. S. v. 
All Buildings, etc., Known as Wall 
Property, D.C.Kan., 28 F.2d 774, 

17. CaL—^People v. Robin, 133 P.2d 
436, 56 Cal.App.2d 885. 

Ga.—^Lokey v. Davis, 21 S.E.2d 69, 
194 Ga. 175, followed in Davidson 
V. Davis, 21 S.E.2d 71, 194 Ga, 178. 
Mo.—State ex rel. Wallach v. Oeh- 
ler, App., 159 S.W.2d 313. 

Mont.—State ex rel. Nagle v. Naugh- 
ton, 63 P.2d 123, 103 Mont. 306. 
Neb.—State ex rel. Johnson v. Hash, 
13 N.W.2d 716, 144 Neb. 495. 

18. Ga.—Lokey v. Davis, 21 S.E.2d 
69, 194 Ga. 175, followed in David¬ 
son V. Davis, 21 S.E.2d 71, 194 Ga. 
178. 

Minn.—State v. Pick, 204 N.W. 942, 
164 Minn. 287. 

19. Neb.—State ex rel. Johnson v. 
Hash, 13 N.W.2d 716, 144 Neb. 495. 

N.Y—Boliver v, Monnat, 224 N.Y.S. 
535, 130 Misc, 660. 

20. N.Y.—U. S. V. Sumner, 211 N.Y. 
S. 705', 125 Misc. 65S, affirmed 214 
N.Y.S. 930, 216 App.Div. 782. 

21. U.S.—U. S. V. Ward, C.C.A.Pa., 
6 F.2d 182. 

Ga.—Lokey v. Davis, 21 S.E.2d 69, 
194 Ga. 175, followed in Davidson 
V. Davis, 21 S.E.2d 71, 194 Ga. 178. 
Place or premises inherent in definl- 
tion of nnisance 

Under a statute defining “nui¬ 
sance” as including premises and 
place where liquor in any quantity is 


manufactured or sold, or kept or had 
for sale, there inheres in definition 
thought of place or premises main¬ 
tained in connection with unlawful 
sale of intoxicating liquor, and spe¬ 
cific sections thereof provide for its 
abatement.—State v. Pick, 204 N.W. 
942, 164 Minn. 287. 

Place of possession 

Statutes relating to nuisances 
from possessing liquor in public 
places contemplate places “where 
and in which” liquor is actually pos¬ 
sessed, etc., or to and from which 
“places” liquor Is transported, so 
that the fact that persons attending 
dance hall transported liquor in their 
cars to and from parking places ad¬ 
jacent to hall and drank and grave 
away liquor there did not constitute 
dance hall a “public nuisance.”— 
Green v. State, Tex.Civ.App., 49 S.W. 
2d 519. 

Place of nuisance under ITational 
Prohibition. Act 

N.Y,—U. S. V. Sumner, 211 N.Y.S. 
705, 125 Misc. 658, affirmed 214 N. I 
Y.S. 930, 216 App.Div. 782. 

22. Iowa-—^State v. Aliber, 214 N. 

W. 610, 204 Iowa 144. 

N.J.—Steckle v. City of Millville, 127 
A, 826, 3 N.J.Misc. 293, affirmed 
City of Millville v. Steckle, 129 A. 
921, 101 N.J.Law 567—Everingham 
V. City of Millville, 127 A. 826, $ 
N.J.Misc. 292, affirmed City of 
Millville V. Everingham, 129 A. 
921, 101 N.J.Law 566, 567. 

Pa.—See Commonwealth v. Truskow- 
ski, Com.Pl., 36 Luz.Leg.Reg. 177. 
33 C.J. p 692 note 86. 

Clubs 

(1) An incorporated club, which 
maintained a place wherein alcoholic 
liquors were sold and kept with in¬ 
tent to sell, constituted a “nuisance” 
within statute providing for abate¬ 
ment of building in which sale of 
liquor is cairled on or continued or 
exists notwithstanding only two 
sales of liquor were made,—State v. 
Sawtooth Men's Club, 85 P.2d 695, 59 
Idaho 616—33 C.J. p 688 notes 33, 34, 
p 692 note 86 te]. 

(2) A social club may be engaged 
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in the business of selling intoxicat¬ 
ing liquor, although such sales are 
merely incidental to its principal 
purpose.—State v. Mountain City 
Club. 188 S.W. 679, 136 Tenn. 102. 

(3) The fact that sales of liquor 
by a social club were not made for 
profit does not prevent the club from 
being engaged in the business of 
selling such liquors.—State v. Moun¬ 
tain City Club, supra. 

Place where patrons furnish own 
liquor 

(1) A place where patrons are 
permitted to bring and consume their 
own liquor, the owner of the place 
furnishing facilities for drinking but 
not furnishing liquor, may be abated 
as a nuisance. 

U.S.—Briggs V. U. S., C.C.A.Mich.. 45 
P.2d 479—Butler Hotel Co. v. U. S.. 
C.C.A.Wash., 35 P.2d 76, certiorari 
denied 50 S.Ct. 248, 281 U.S. 733, 74 
L.Ed. 1149—U. S. V. Club Chez 
Pierre, D.C.I11., 31 F.2d 220—U. S. 
V. Kelly, D.C.Idaho, 24 P.2d 133— 
U. S. V. Budar, D.C.Wis., 9 P.2d 
126. 

Neb.—State ex rel. Johnson v. Hash, 
13 N.W.2d 716, 144 Neb. 495. 

(2) Where the place is a hotel din¬ 
ing room, it is not necessary that 
liquor be kept in dining room, or 
that owner know thereof.—U. S. v. 
Butler Hotel Co., D.C.Wash., 32 F.2d 
324, affirmed, C.C.A., Butler Hotel 
Co. V. U. S., 35 F.2d 76, certiorari 
denied 50 S.Ct. 248, 281 U.S. 733, 
74 L.Ed. 1149. 

(3) Restaurant managers may not 
close eyes to obvious liquor viola¬ 
tions by patrons, and thereby tacitly 
consent thereto.—^U. S. v. Club Chez 
Pierre, supra. 

(4) Doubt as to whether use of 
premises by owner’s guests for 
drinking intoxicating liquor Is vio¬ 
lation of nuisance statute must be 
resolved against owner.—^Briggs v. 
U. S., C.C.A.Mich., 45 P.2d 479. 

tTse Of part of building 

One part of building may be used 
€Ls nuisance, without affecting legal 
character of remainder, as regards 
abatement for liquor law violation.— 
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there must be some continuity of violation,23 the 
test is not the number of sales made or the length 
of time the liquor is kept on the premises, but 
whether the place is maintained for the keeping and 
sale of liquor in the sense of the statute.24 It is 
not, however, necessary that there be annoyance to 
the public, where the violation of the law is con¬ 
tinuous or recurrent.25 The owner must know or 
have reason to believe that the premises are occu¬ 
pied or used in violation of law,2® but, as discussed 
infra § 413, ignorance of violations is no defense 
when the proceeding is in rem against the proper¬ 
ty. 

Such statutes generally are not applicable to a 


business conducted under the authority and protec¬ 
tion of a license27 unless the privileges which it 
grants are exceeded or abused,23 but an invalid li¬ 
cense will not prevent the enjoining of a business 
conducted thereunder.23 Even though the sale of 
liquors may be lawful, an injunction may be had 
against such sale where it is necessary to stop sales 
to abate a nuisance arising from such sales coupled 
with other circumstances.^o Where the statute pro¬ 
vides for suppression, as a nuisance, of the ^'place 
of business’" where the violations occur, not only 
the liquor business but the other business \^dth which 
it is carried on may be suppressed.^! Where the 
statutes so provide, one who solicits orders for in¬ 
toxicating liquors may be enjoined.22 Operation 


Reale v. Judges of Superior Court of 
the Commonwealth, 163 N.E. 893, 265 
Mass. 135. 

Presence of vehicle ooutalning* Uq- 
uor on premises, together with unex¬ 
ecuted purpose to deliver liquor, does 
not establish maintenance of the 
premises as a nuisance although de¬ 
fendant is properly enjoined from 
trafficking in liquor as a bootlegger, 
under petition alleging keeping of 
nuisance by defendant's possessing 
liquor for sale.—State v. Aliber, 214 
N.W. 610, 204 Iowa 144. 

Place of sale 

Cal.—^Hammond v. McDonald, 122 P. 

2d 332, 49 Cal.App.2d 671. 

Tex.—Tredway v. State, Civ.App., 
189 S.W.2d 769--Hetrick v. State, 
Civ.App., 87 S.W.2d 887. 

33 C.J. p 692 note 86 [d]. 

23. U.S.—Briggs v. U. S., C.C.A. 
Mich., 45 F.2d 479—Webb v. U. S., 
C.C.A.MO., 14 F,2d 574, 49 A.L.R. 
612. 

Ga—^Foster v. Mayor and Council 
of City of Carrollton, 24 S.E.2d 
143, 68 GaApp. 796. 

Wyo.—State v. Bernweiser, 271 P. 13, 
39 Wyo. 314. 

33 C.J. p 692 notes 83, 84. 

24. Idaho.—Stat^ v. Snoderly, 101 

P.2d 9, 61 Idaho 314—State v. 

Sawtooth Men's Club, 85 P.2d 695, 
59 Idaho 616. 

Tenn.—State v. James, 145 S.W.2d 
783, 177 Tenn. 21. 
t2uestiO]i of discretion 
,One sale or a number of sales of 
liquor, when regarded in connection 
with attendant circumstances, may 
-or may not, in the mind of the judge 
who has the responsibility of deci¬ 
sion, determine the fact of nuisance, 
and in reaching his decision the 
judge exercises his discretion.—^U. S. 
V. Ward, C.C.A.Pa., 6 P.2d 182. 
TTnder forfeiture statute 

Particular sale of liquor to single 
person is sufficient to subject prop¬ 
erty used therefor to forfeiture as 
nuisance.—Schneider v. Common¬ 
wealth, 22 S.W.2d 587, 232 Ky. 199. 


tTuder Volstead Act 

(1) The rule of the text was ap¬ 
plied in cases decided under the Vol¬ 
stead Act. 

U.S.—IJ. S. V. Diego, D.C.Fla., 31 F. 
2d 305—U. S. V. Ward, C.C.A.Pa, 

6 P.2d 182. 

Iowa.—Dietz v. Cavender, 208 N.W. 
354, 201 Iowa 989. 

Pa.—Commonwealth ex rel. District 
Attorney v. Pasquale, 11 Pa.Dist. 
& Co. 669, 44 Montg.Co. 168. 

Wyo.—State v. Bernweiser, 271 P. 

13, 39 Wyo. 314. 

33 C.J. p 692 note 80. 

(2) Other essentials being present, 
a single sale sufficed. 

U.S.—U. S. V. Marhold, D.C.N.J., 18 
F.2d 779. 

Conn.—U. S. v. Stevens, 130 A. 249, 
103 Conn. 7. 

33 C.J. p 692 note 81. 

(3) The keeping of liquor for a 
single day might suffice.—Singer v. 
U. S„ C.C.A.N.J., 288 F. 695. 

(4) In National Prohibition Act 

providing that “any . . . place 

I where intoxicating liquor is manu¬ 
factured, sold, kept or bartered, in 
violation of this title, ... is 
hereby declared to be a common nui¬ 
sance," the word “kept," read in 
connection with the context, meant 
kept for sale or barter or other com¬ 
mercial purposes.—^U. S. v. Ward, C. 
C.A.Pa, 6 F.2d 182—33 C.J. p 692 
note 80 [b]. 

25. Wyo.—State v. Luckuck, 10 P. 
2d 968, 44 Wyo. 218. 

26. U.S.—U. S. V. Butler, D.C.N.T., 
278 F. 677. 

27. Idaho.—^American Falls v. West, 
142 P. 42, 26 Idaho 301. 

La.—^De Blanc v. New Iberia, 31 So. 

311, 106 La. 680, 56 L.R.A. 285. 

33 C.J* p 693 note 87. 

28. Idaho.—^American Falls v. West, 
142 P. 42, 26 Idaho 301. 

Pa.—Commonwealth v. United Re¬ 
publican Club of Ridley Tp., Com. 
PL, 32 Del.Co. 545. 

S3 C.J. p 693 note 88. 
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Sales to intoxicated person 
Ohio.—State ex rel. Brocker v. Rut¬ 
ter, 199 N.E. 706, 51 Ohio App. 118. 
Keeping, under permit to manufao. 
ture 

U.S.—^Daeuffer-Lieberman Brewing 

Co. V. U. S., C.C.A.Pa., 36 P.2d 568. 

29. Cal.—^Board of Trustees of Le- 
land Stanford Junior University v. 
State Board of Equalization, 37 P. 
2d 84, 1 Cal.2d 784. 

N.T.—O'Brien v. Rozza, 285 N.T.S. 
645, 247 App.Div. 747, affirmed 2 
N.E.2d 687, 271 N.T. 545—Wall v. 
Great Atlantic & Pacific Tea Co., 
295 N.T.S. 360, 162 Misc. 635. 

Tex.—Trent v. Kennedy, Civ.App., 
109 S.W.2d 327. 

30. Okl.—Sipe v. Dale, 80 P.2d 569, 
183 Okl. 127. 

S^e of liquor by beer licensee 
Minn.—State v. Preuss, 13 N.W.2d 
774, 217 Minn. 100. 

31. Miss.—Malouf v. Gully, 192 So. 
2, 187 Miss. 331. 

Pa.—Commonwealth v. Spielman, 145 
A, 718, 296 Pa. 106. 

32. U.S.—^Davila v. U. S., C.C.A. 
Puerto Rico, 54 P.2d 356—U. S. v. 
Lockhart, D.C.Neb., 33 P.2d 597. 

Traveling salesmen 

(1) Section of statute declaring 
traveling to solicit orders for liquor 
a nuisance and permitting injunction 
relates to traveling salesmen with¬ 
out established business place.—^Da¬ 
vila V. U. S., C.C.A.Puerto Rico, 54 
F.2d 366. 

(2) Statute authorizing enjoining 
of carrying liquors with intent to 
sell or soliciting or accepting orders 
is not limited to itinerant persons.— 
U. S. V. Lockhart, D.C.Neb., 33 F.2d 
597. 

Statute held inapplicable 

Prohibition Act § 24, dealing with 
acts of persons going about carry¬ 
ing liquor on their persons or in ve¬ 
hicles or otherwise, did not apply to 
act of maintaining nuisance by use 
of premises In unlawful manner in 
connection with manufacture and 
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of a place where minors are permitted to gather for 
the purpose of drinking intoxicating liquors has 
been held a public nuisance subject to abatement in 
that it violates the health, morals, and general wel¬ 
fare of the people of the state.^^ 

Automobiles or other vehicles. By express pro¬ 
vision of the statutes in some jurisdictions any 
car, automobile, vehicle, or means of transporta¬ 
tion which shall be engaged in or used for the un¬ 
lawful transportation of intoxicating liquors is de¬ 
clared to be a common nuisance.34 Where intoxi¬ 
cating liquors were being sold from an automobile, 
and the automobile and liquor were seized, and the 
liquor destroyed, the destruction of the liquor was 
not necessarily an abatement of the nuisance, and 
there still might be grounds for proceedings in in¬ 
junction as to the automobile.25 

Character of liquor. A manufacturing plant 
where only nonintoxicating malt liquor is made and 
sold is not a nuisance which may be enjoined or 
abated under a statute making a place where spir¬ 
ituous, malt, or vinous liquors are sold a nuisance, 
but the terms of a statute may be such as to au¬ 
thorize the enjoining of the manufacture or sale 
of a beverage which is not intoxicating.^^ The sale 
of malt liquors cannot be enjoined under a statute 
providing for enjoining the unlawful sale of vinous 
or spirituous liquors.^* 


Liquor advertisement. It has been held that the 
publication by a newspaper of advertisements of 
intoxicating liquors in violation of a criminal stat¬ 
ute will not be enjoined, the enforcement of the 
penalty provided by the statute being an adequate 
remedy at law'.^^ 

Necessity for previous conviction. The remedy 
by action to enjoin a public nuisance may be in¬ 
voked against a place for the sale of intoxicating 
liquors, although there has been no criminal con¬ 
viction of the keeper of the placebo unless it is 
otherwise provided by statute.'*^ 

§ 409. Effect of Discontinuance of Business 

Ordinarily the right to Injunction to abate a liquor 
nuisance Is within the discretion of the court where the 
business has been discontinued. 

Where persons who have maintained their prem¬ 
ises as a nuisance in violation of statutory provi¬ 
sions abate the nuisance and cease violating the law 
prior to the institution of suit, in junctional relief 
will be denied,^2 but the nuisance must have been 
voluntarily abated by the parties themselves.^3 Ces~ 
sation of a liquor nuisance by anyone in any man¬ 
ner does not require denial of injunction as a mat¬ 
ter of legal right,but its issuance or denial is a 
matter for the court’s discretion,and an abate¬ 
ment order will issue if there is doubt as to defend- 


sale of intoxicating liquor, and 
therefore could not confer author¬ 
ity to enjoin such use of particular 
premises or all premises in county 
or state.—State v. Brush, 149 N,E. 
262, 318 Ill. 307. 

33. Neb.—State ex rel. Johnson v. 
Hash. 13 N.W.2d 716. 144 Neb. 495, 

34. Neb.—State v. Jones-Hansen- 
Cadillac Co., 172 N.W. 36, 103 Neb. 
353. 

35. Iowa.—State v. Raph, 168 N.W. 
259, 184 Iowa 28. 

36. Ga.—^Howard v. Acme Brewing 
Co.. 83 S.E. 1096. 143 Ga, 1. Ann. 
Cas.l917A 91. 

37. Nev.—State v. Reno Brewing 
Co., 178 P. 902, 42 Nev. 397. 

88. Miss.—Collotta v. State, 70 So. 
460, no Miss. 448. 

38. Okl.—State v. State Capital Co., 
103 P. 1021, 24 OkL 252. 

40. Conn.—S. v. Stevens, 130 A. 
249, 103 Conn. 7. 

D.C.—Hill r. U. S., 44 P.2d 889, 69 
App.lQ.C. 381. 

Ind.—^Levy v. State, 152 N.E, 873, 
86 Ind.App. 666. 

33 C.J. p 694 note 96. 

41. W.Va.—^Hartley v. Henretta, 13 
S.E. 375. 36 W.Va. 222. 

42. U.S.—U. S. V. Carstens Paclcing 
Co., D.aWash., 49 P.2d 350—0. S. 


V. Studio Club, D.C.N.T., 12 F.2d 
462, modified on other grounds, C. 
CJL, U. S. V. Pepe, 12 F.2d 985— 
XJ. S. V. Chesebrough Mfg. Co., D. 
C.N.T., 11 F.2d 537. 

Ohio.—State v. Central Depositors* 
Bank & Trust Co., 180 N.E. 71, 41 
Ohio App. 165. 

Pa.—Commonwealth v. Platt, 9 Pa. 
Dist. & Co. 215, 40 Lanc.L.Rev. 261 
—Commonwealth v. Eckert, 9 Pa. 
Dist. & Co. 158, 40 Lanc.Li.Rev, 
253. 

Va.—McCarron v. Commonwealth, 
193 S.B. 609, 169 Va. 387. 

33 C.J. p 694 notes 12, 14. 

Nuisance must exist 

Under statute authorizing injunc¬ 
tion suit for abatement where liquor 
nuisance “exists, or is kept or main¬ 
tained,’* the quoted words apply to 
an actual being; to something in 
fact In. existence; something con¬ 
tinuing and not failing.—^McCarron 
V. Commonwealth, 193 S.E. 609, 169 
Va. 387. 

43- Iowa,—State v. Deeney, 210 N. 

W. 909, 202 Iowa 742. 

33 C.J. p 694 note 13. 

Abatement not voluntary 

<1) It was not an abatement of 
nuisance that defendants* property 
was under court’s surveillance 
through marshal with search war¬ 
rant, and that defendants were op¬ 
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erating under special permit from 
the court to manufacture and dis¬ 
pose of certain materials.—Peter 
Hand Co. v. U. S., C.C.AI11., 2 F.2d 
449. 

(2) Where cessation was due to 
sheriffs activity, attempted abate¬ 
ment was unavailing in action to 
abate nuisance.—^Itlartin v. State, 177 
N.E. 364, 93 Ind.App. 26. 

(3) The fact that maintenance 
had ceased before commencement or 
hearing of an abatement suit would 
not prevent issuance of an injunc¬ 
tion, where abandonment was not 
voluntary, but was due to seizure 
and removal of the liquor from the 
premises under a search warrant 
within thirty days before commence¬ 
ment of the suit and cancellation of 
the permit under which defendant 
obtained and kept the liquor.—^U. 'S. 
V. Margolis, D.C.Cal., 289 P. 161. 

(4) Levy of landlord’s writ of at¬ 
tachment on premises leased and 
closing same by officer did not put 
premises in custody of court, pre- 

, eluding abatement of liquor nui- 
■ sance.—State v. Deeney, 210 N.W, 
909, 202 Iowa 742. 

44. Iowa.—State v. Tillotta, 211 N, 
i W; 721, 202 Iowa 1217. 

45- Iowa.—State v. Marker, 224 N. 
1 W. 688, 208 Iowa 1001—State v. 
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ant’s good faith or a question about his repent¬ 
ance,^^ as where the discontinuance was of suspi¬ 
ciously recent occurrence.’*^ 

Where the nuisance is continued up to the time 
of the trial and is then abated by the owner, wheth¬ 
er a writ of injunction should issue depends on the 
good faith of defendant, and is largely a matter of 
discretion for the court.*^ After the granting of 
a temporary injunction restraining the illegal sale 
of liquor, a defendant who has rendered a final 
hearing necessary cannot procure a dismissal of the 
action, on the eve of trial, by showing that he has 
abandoned the business.*® The owner of premis¬ 
es whose tenant is alleged to have maintained a nui¬ 
sance thereon may escape liability by showing that, 
on discovering the facts, he terminated the lease 
and ousted the tenant, or earnestly endeavored to 
do so, and caused the cessation of the illegal traf¬ 
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fic,50 but, to make this defense available, respond¬ 
ent must assume the burden of proving that the nui¬ 
sance has been abated permanently^! and effectual¬ 
ly and in good faith and if there is reasonable 
ground for believing there may be a repetition of 
the illegal use, injunction may issue.^® 

§ 410. Who May Maintain Proceedings 

statutory provisions generally determine who may 
maintain proceedings to abate a liquor nuisance. 

A proceeding for the abatement or injunction of 
a liquor nuisance, or to enjoin acts violative of the 
liquor laws, may, of course, be instituted by the pub¬ 
lic officers, if any, designated for that purpose by 
statute,5* but, where the statutes so provide, the 
maintenance of such suits by private citizens is 
proper or necessary.55 In the absence of such a 
statute equity cannot take jurisdiction of an appli- 
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Johnson, 214 N.W. 594, 204 Iowa 
150—State v. Campbell, 214 N.W. 
550, 204 Iowa 147—State v. Tillot- 
ta, 211 N.W. 721, 202 Iowa 1217 
—State V. Seipes, 211 N.W. 719, 
202 Iowa 1199. 

Va.—McCarron v. Commonwealth, 
193 S.E. 509, 169 Va. 387. 

Hoisauce held abated warrantiiLg de¬ 
nial of injunction 
A court of equity should abate 
only such liquor nuisances as are 
existing”, or enjoin such as are shown 
to be actually threatened, and, in ab¬ 
sence of statute, equity should not 
abate or enjoin a liquor nuisance In 
a house owned by husband and wife 
as a homestead, where one of the 
owners had made some wine and sold 
some of It, but the liquor and ap¬ 
paratus had been seized.—U. S. v. 
Lot 29, Block 16, Highland Place, 
City of Omaha, Neb., D.C.Neb., 296 
P. 729. 

Actions held not abatement 

(1) Removal of liquor and prop¬ 
erty by officers shortly before suit 
was not abatement preventing in¬ 
junction.—State V. Tillotta, 211 N.W. 
721, 202 Iowa 1217. 

(2) Officers' seizure or destruction 
of intoxicating liquor, or utensils 
used in its manufacture, etc., was 
not abatement of nuisance justifying 
refusal of injunction.—State v. 
Seipes, 211 N.W. 719, 202 Iowa 1199. 

(3) Defendant's claimed intention 
to require removal of still was not 
ground for refusing injunction 
against nuisance.—State v. Seipes, 
supra. 

46. Iowa.—State v. Seipes, 211 N.W. 
719, 202 Iowa 1199—State v. 

James, 211 N.W. 872, 202 Iowa 
1137. 

Wyo.—State v. Bemweiser, 271 P. 

13, 89 Wyo. 314. 

88 CJ". p 695 note 15. 
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47- Iowa.—^Bowers v. Maas, 135 N. 

W. 25, 154 Iowa 640. 

33 C.J. p 695 note 16. 

48. Iowa.—Batten v. A D. Benge 
Drug Co., 144 N.W. 37, 162 Iowa 
280—Donnelly v. Smith, 103 N.W. 
776, 128 Iowa 257. 

49. Iowa.—Drummond v. Richland 
City Drug Co., 110 N.W. 471, 133 
Iowa 266. 

50- Iowa.—^Morgan v. Koestner, 49 
N.W. 80, 83 Iowa 134. 

33 C.J. p 695 note 19. 

51. Ohio.—State v. Sundry Persons, 

2 Ohio Dec., Reprint, 435, 3 West. 
L.Month. 92. 

52. Iowa.—^Elwood v. Price, 39 N. 
W. 281, 75 Iowa 228. 

53. U.S.—Grosfleld v. U. S., Mich., 
48 S.Ct. 329, 276 U.S. 494, 72 L.Ed. 
670, 69 A.L,R. 620. 

54. Ga.—Ogle tree v. Atkinson, 22 S. 
B.2d 783, 195 Ga. 32. 

N.Y.—U. S: V. Myers, 214 N.Y.S. 

438, 215 App.Div. 624. 

Okl.—J. S. Bryan & Sons v. Vemor, 
46 P.2d 468, 172 Okl. 382. 

33 C.J. p 695 note 22. 
liquor GOiLtzoI commlssioiL 

Liquor control commission is not 
required to obtain written consent 
of governor to institute suit, but 
can sue on its own account and in its 
own name as though it were incor¬ 
porated, although it cannot be sued 
without written consent of governor. 
—Riggins V. District Court of Salt 
Lake County, 61 P.2d 645, 89 Utah 
183. 

State tax coUectox 

(1) The state tax collector had 
right to bring suit to collect, by at¬ 
tachment. tax imposed on behalf of 
state and county for selling or al¬ 
lowing sale of intoxicating liquors 
unlawfully at defendant's place of 
business in such county and to sup- 
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nress such place as nuisance by in¬ 
junction.—Tuminello v. Gully, 193 

So. 39, 189 Miss. 28, suggestion of 
error overruled 193 So. 925—^Montrojr 
V. Gully, 193 So. 40, 189 Miss. 13. 
suggestion of error overruled 193 So. 
926. 

(2) However, the provision of 
statute that when place where intox¬ 
icating liquors are kept or possessed 
has been abated as a nuisance the 
court may require the person keep¬ 
ing liquor to enter into bond condi¬ 
tioned that he will not violate pro¬ 
hibition laws of state has no ap¬ 
plication to action brought by state 
tax collector, where authority to- 
sue under statute was expressly con¬ 
ferred on others than state tax col¬ 
lector, since tax collector was ex¬ 
cluded by necessary inference.—Ma- 
louf V. Gully, 192 So. 2, 187 Miss.. 
331. 

Under Volstead Act 
Cal.—^Ex parte Brambinl, 218 P. 569, 
192 Cal. 19, error dismissed Bram— 
bini V. U. S.. 45 S,Ct 461, 267 U.S.. 
584, 69 L.Ed. 799. 

55. Ga.—Ogletree v. Atkinson, 22' 
S.E. 783, 195 Ga. 32. 

Miss.—Caravella v. State ex rel. Hol¬ 
comb, 186 So, 653, 185 Miss. 1. 

N.Y.—^Wall v. Great Atlantic & Pa¬ 
cific Tea Co.. 295 N.Y.S. 360, 162* 
Misc. 635. 

33 C.J. p 695 note 23. 

Assistance of public officer 
The original liquor control act dis¬ 
closes intent that, as regards viola¬ 
tions of beer provisions of the act, 
injunction should be resorted to on, 
and only on, affidavit of a credible 
person, in which event the duty of’ 
attorney general or the district or- 
county attorney to assist in the pro¬ 
ceeding arises so that the county 
attorney and sheriff were not au— 
.thorized to bring injunction proceed— 
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cation by a private person for an injunction against 
an unlicensed or unlawful liquor shop, although the 
keeping of it might constitute a public nuisance, un¬ 
less the petitioner could show some special and in¬ 
dividual damage sustained by him in consequence 
of it.56 If the owner of property maintained as 
a nuisance fails to abate it the government may in¬ 
voke equity to do so^^ and need not notify the own¬ 
er of the violations before so doing.®® Under a 
statute authorizing any city to bring an action to 
enjoin and abate or prevent any nuisance within 
the city, the city may prosecute an action to en¬ 
join and abate an intoxicating liquor nuisance oper¬ 
ating within its limits,®^ or it may maintain a bill 
to abate as a common nuisance a place selling liq¬ 
uor in violation of its ordinance. 

§ 411. Against Whom Proceedings May Be 
Brought 

Proceedings for the abatement cf a liquor nuisance 
are generally brought against the proprietor or keeper 
of the place where the nuisance is maintained; but in a 
proper case they may be brought against the owner 
of leased premises where his tenant maintains the nui¬ 
sance. 

The proprietor or keeper of the place in question 
is generally the person against whom such proceed¬ 
ings may be brought,but, if the premises are 
leased to a tenant, such proceedings may be main¬ 
tained against their owner,^^ provided he knew of 
the use which was being made of them and con¬ 
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sented thereto or acquiesced therein and the 
same rule applies to a vendor retaining legal title 
and the greater equitable interest in the property.^^i 

§ 412. Grounds for Abatement or Injunction 

In general no ground for abatement or injunction ex¬ 
ists In the absence of some violation of law. 

The grounds for abatement or injunction are in 
general determined by the statutory provisions of 
the various jurisdictions, discussed supra § 406, and 
by the character of the business, supra § 408. 
Broadly stated, no ground for injunction or abate¬ 
ment exists in the absence of any violation of the 
law.®® Whether an injunction should issue depends 
on whether there is a reasonable probability that 
the premises will be used in the future for unlawful 
purposes.®® Consistent and persistent violation of 
a liquor statute, which resort to other remedies has 
failed to suppress, will authorize injunction and 
abatement.®^ The erection of a beer garden in vio¬ 
lation of a municipal ordinance will not be enjoined, 
since it is not a nuisance per se.®® 

§ 413. Defenses 

Matters of defense depend on the circumstances of 
the particular case. The defendant may Interpose any 
proper matter to show that he was not In fact main¬ 
taining a nuisance subject to abatement or injunction. 

Under the circumstances of particular cases, it 
has been held no defense that the violation was the 
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ing where only beer was involved.— 
Trent v. Kennedy, Te3:.Civ.App., 109 
S.W.2d 327. 
l^oss of 

A state liquor control act provid¬ 
ing that actions to enjoin liquor nui¬ 
sances shall be brought by the coun¬ 
ty attorney, and that the act shall 
control when in conflict with exist¬ 
ing laws, takes away the statutory 
right of a private citizen to main¬ 
tain such suit.—^Doebler v. Dodge, 
272 N.W. 144, 223 Iowa 218. 

56. Iowa.—^Doebler v. Dodge, supra. 
33 C.J. p 695 note 24. 

57. U.S.—U. S. V. Carstens Packing 
Co., D.aWash., 49 P.2d 350. 

53. U.S.—^U. S. V. Carstens Packing 
Co., supra. 

59. Ill.—City of Herrin v. Fatima, 
230 IlLApp. 221. 

33 C.J. p 696 note 25. 

60. Ill.—City of Herrin v. Fatima, 
230 IlLApp. 221. 

61. U.S.—U. S. V. Pox, C.C.A.N.Y., 
60 P.2d 685—^U. S. v. Johnson, C. 
C.A.N.T., 54 F.2d 977—Schlieder v. 
U. S., C.C.A.Da.. 11 P.2d 345. 

33 C.J. p 696 note 26. 

Employees 

(1) Bartender employed by lessee 


operating “speakeasy” on leased 
premises was properly enjoined from 
doing acts in connection with main¬ 
tenance of liquor nuisance thereon. 
—U. S. V. Fox, C.C.A.N.T., 60 P.2d 
685. 

(2) Waiter employed one year on 
premises where liquor was sold was 
properly enjoined from continued 
taking of orders for sale.—^U. S. v. 
McCrory, C.C.A.N.T., 26 F.2d 189. 

62. U.S.—U. S. V. Lyons, D.C.N.Y., 
1 F.Supp, 564. 

Miss.—Pigford v. State ex rel. 

Broach, 183 So. 259, 184 Miss. 194. 
33 C.J. p 696 note 27. 

63. Ala.—Corpus Juris cited in 
Joiner v. State, 168 So. 885, 232 
Ala. 522. 

33 C.J. p 696 note 28. 

64. Kan.—State v. Trustees of Bak¬ 
er University, 136 P.2d 882, 156 
Kan. 680. 

One of responsibilities attaching 
to legal or equitable ownership of 
property In Kansas is to see to it 
that no liquor nuisance is permitted 
thereon.—State v. Trustees of Baker 
University, supra. 

65. H.T.—^Application of Wylegala, 
82 N.Y.S.2d 814, 177 Misc. 1071, 
aflarmed Wylegala v. Railway Ex¬ 


press Agency, 36 N.Y.S.2d 440, 264 
App.Div. 937. 

In absence of evidence of a con¬ 
trary intention, title to intoxicating 
beverages passed to consignee on 
delivery to respondent for transpor¬ 
tation from one city to another, and 
transportation thereof by respond¬ 
ent could not be enjoined under stat¬ 
ute as in violation of law.—^Appli¬ 
cation of Wylegala, 32 N.Y.S.2d 814. 
177 Misc. 1071, affirmed Wylegala v. 
Railway Express Agency, 36 N.Y.S. 
2d 440, 264 App.Div. 937. 

66. U.S.—U. S. V. All Buildings, 
etc., Elnown as Wall Property, D, 
C.Kan., 28 P.2d 774. 

67. Minh.—State v. Sportsmen’s 

Country Club, 7 N.W.2d 495, 214 
Minn. 151. 

Violation or continued violation 
The statute providing for abate¬ 
ment, as a nuisance, of building in 
which sale of liquor is carried on 
or continued or exists. Indicates that 
such building shall be abated as a 
nuisance if there be a violation or 
continues to be violations under the 
statute.—State v. Sawtooth Men’s 
Club, 85 P.2d 626, 69 Idaho 616. 

68. Va,—^Mears v. Colonial Beach, 
184 S.E. 175, 166 Va. 278. 
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result of a mistake of law,®9 or without criminal in¬ 
tent,'^® or was due to the advice of the prosecuting 
attorneys,or was under an illegal license,"2 that 
the place complained of was defendant’s resi¬ 
dence,72 that indictments are pending for the same 
offenses,74 that defendant was in possession only as 
lessee and had not been previously convicted,75 that 
the premises were closed for repair at the time of 
issuance of the preliminary injunction,76 that de¬ 
fendant did not acquire his interest in the lease un¬ 
til after the commission of the offenses charged,77 
or that the liquors were sold in the original pack¬ 
ages of importation.72 An injunction should be 
granted where the evidence is sufficient to show a 
violation of the law, regardless of the interest or 
motive of the person instituting the proceeding, or 
of the attorneys and witnesscs.79 

In a suit to enjoin the sale of intoxicating liq¬ 
uors, if the liquor was sold as a beverage and con¬ 
tained alcohol, it is immaterial whether it was 
actually used as a beverage,26 or that the sales 
were in quantities less than required to produce in- 
toxication.®^ An injunction restraining a common 
carrier from receiving or transporting liquor ille¬ 
gally sold will not be denied because of difficulty on 
the part of its agents in distinguishing legal from 
illegal shipments.®^ A permit to manufacture is 
no defense to a suit to abate as a nuisance the un¬ 
lawful keeping of the liquor manufactured.®® It 
is no defense that the determination of the existence 
of the nuisance has not been established in pending 
prosecutions for violation of a liquor law,®^ and the 
fact that defendant has been convicted and fined 


will not bar an injunction on the ground that to en¬ 
join would be an additional punishment.®® It is no 
defense that the proprietor did not directly keep 
liquor, where he controlled the premises and per¬ 
mitted his customers to keep their liquor there.®® 

It is no defense for the owner that the nuisance 
has ceased to exist because his tenants are in jail,®7 
that there has been a change of tenants,®® or that 
there was a stipulation in the lease that the build¬ 
ing should not be used for unlawful purposes 5®^ 
and he cannot plead nonresidence to escape respon¬ 
sibility for failure to discover and abate the nui¬ 
sance.®® The fact that defendant owner had no 
knowledge of the illegal acts is no defense in a 
proceeding in rem against the property.®^ An in¬ 
junction-already granted to restrain defendant from 
maintaining a liquor nuisance at the place in ques¬ 
tion, although it has not been enforced, is a bar 
to a second action by another citizen seeking the 
same relief.®® 

§ 414. Actions 

Subject to particular statutory provisions, actions to 
abate or enjoin liquor nuisances are governed by the 
rules of equity procedure generally. 

Except as otherwise provided by statute, actions 
to abate or enjoin liquor nuisances are governed by 
the rules of equity procedure generally.®® Suits 
to abate a liquor nuisance must be seasonably 
brought.®^ Since a suit by a state for the enforce¬ 
ment of a liquor law by injunctive relief is a civil 
action, and not a special proceeding, it may be com¬ 
menced only by the filing of a petition and caus¬ 
ing a summons to be issued thereon.®® 


6D. Iowa.—Shideler v. Tribe of the 
Sioux, 139 N.W. 897, 158 Iowa 417 
—State V. Gilford, 82 N.W. 1034, 
111 Iowa 648. 

70. Iowa,—Smith v. Foster, 134 N. 
W. 93, 153 Iowa 664. 

33 C.J. p 696 note 30. 

71. " Iowa.—Hammond v. Kingr, 114 
N.W. 1062, 137 Iowa 648. 

72. Mass.—Cheney v. Coughlin, 87 
N.E. 477, 201 Mass. 204. 

73. Ill.—People V. Shook, 175 Ill. 
App. 63. 

74. XJ.S.—Pilsen Products Co. v. U. 
S., C.C.A.I11., 2 P.2d 453. 

75. U.S.—Denapolis v. U. S., C.C.A. 
La., 3 P.2d 722. 

76. XJ.S.—Denapolis v. tJ. S., supra. 

77. U.S.—Denapolis v. XJ. S., supra. 

78. Iowa.—State v. Bowman, 44 N. 
W. 813, 79 Iowa 666. 

79. Iowa,—^Darnell v, Castana Drug 
Co., 188 N.W. 933, 193 Iowa 1119. 

33 C.J. p 696 note 35. 


80. Iowa.—State v. Silka, 161 N.W. 
703, 179 Iowa 663. 

81. Iowa.—State v. Klein, 174 N.W. 
481. 

82. U.S.—Long V. Southern Express 
Co., D.C.Fla„ 201 F. 441, reversed 
on other grounds 202 F. 462, 122 
C,C.A. 668. 

83. U.S.—^Daeuffer-Lieberman Brew¬ 
ing Co. V. U. S., C.C.A.Pa., 36 F.2d 
668 . 

84. U.S.—U. S. V. Reisenweber, C.C. 
AN.Y., 288 F. 520. 

85. Conn.—U. S. v. Stevens, 130 A. 
249, 103 Conn. 7. 

86. U.S.—Briggs V. U. S., C.CA. 

Mich., 45 F,2d 479. 

87- U.S.—U. S. V. Varele, D.C.Idaho, 
40 F.2d 941. 

88. U.S.—^Engler v. U. S., C.C.A. 

Minn., 25 F.2d 37. 

89. U.S.—^U. S. V. Cars tens Packing 
Co., D.C.Wash., 49 F.2d 350. 

90. U.S.—U. S. V. Barnes, D.C.Del., 
51 F.2d 849. 


91. Idaho.—State ex rel. Sweeley v. 
Braun, 110 P.2d 835, 62 Idaho 258. 

92. Iowa.—State v. Talarlco, 210 N. 
W. 968, 202 Iowa 744. 

33 C.J. p 696 note 39. 

93. U.S.—^U. S. V. Charpentier, D.C. 
N.Y., 49 P.2d 338, reversed on oth¬ 
er grounds, C.C.A., 54 P.2d 361, 
certiorari denied Charpentier v. U. 
S., 52 S.Ct. 209, 284 U.S. 687, 76 
D.Ed. 580—U. S. V. Mathews, D.C. 
N.Y., 1 F.Supp, 562. 

Miss.—Pigford v. State ex rel. 

Broach, 183 So. 259. 184 Miss. 194. 
Okl.—Bodovitz V. State, 231 P. 504, 
107 Okl. 207—Key v. State, 224 P. 
549, 554, 101 Okl. 216. 

Tex.—State v. Birdette, 162 S,W.2d 
932, 139 Tex. 357. 

94. U.S.—^Bngler v. U. S., C.C.A. 
Minn., 25 F.2d 37. 

Delay held not unreasonable 
U.S.—Engler v. U. S., supra. 

95. Okl.—^Bodovitz v. State, 231 P. 
504, 107 Okl. 207—Key v. State, 

1 224 P. 549, 564. 101 OkL 216. 
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§ 415 

§ 415. -Jurisdiction and Venue 

The courts designated in statutory or constitutional 
provisions have jurisdiction of actions to abate or en¬ 
join liquor nuisances. 

Jurisdiction to abate a liquor nuisance or enjoin 
a violation of liquor laws may be exercised by the 
courts designated in statutory or constitutional pro- 
visions.5® The place should be so described as to 
appear to be within their jurisdiction,^^ county 
is hot a party to such an action, within the meaning 
of a statute providing that a change of venue may 
be had where the county in which the action is 
brought shall be a party.^s Under a bootlegging 
statute a suit to enjoin could be maintained in any 
county where defendant was illegally selling liq- 
uor^^^ although this was not the county of defend¬ 
ant’s residence.^ 

§ 416. - Parties 

All persons interested ?n the premises on which a 
liquor nuisance is maintained, or whose presence is nec¬ 
essary to a complete determination of the suit to abate 
the nuisance, may be made parties defendant. 

All persons interested in the premises on which a 


liquor nuisance is maintained may be made parties 
defendant in a suit to enjoin the maintenance of a 
nuisance.2 Thus, in a suit against a tenant or les¬ 
see, the landlord or lessor is a proper,^ although not 
a necessary,^ party, unless his presence is neces¬ 
sary to a complete determination of the suit,^ but 
he has such an interest in the outcome of the suit 
as to entitle him to intervene.® 

The fact that the owners of premises on which 
a liquor nuisance was maintained by lessees and 
those under them were not made parties to a suit 
to enjoin the maintenance of the nuisance will not 
prevent the entry of an appropriate decree against 
the lessees and those under them,*^ the omission of 
a necessary party in such a suit not being a ju¬ 
risdictional defect.® A part owner of premises has 
been held a proper and necessary party in a suit 
to enjoin the conducting of a lunchroom and amuse¬ 
ment park and the selling of liquor at the prem¬ 
ises,® and the wife of defendant is a necessary 
party where padlocking of homestead property is 
sought.!® The occupant of the premises is a nec¬ 
essary party defendant.!! Where a lessee is not 


96. Ark.—Nichols v. State. 287 S.'W'. 
190, 171 Ark. 987. 

Ind.—Levy v. State, 152 N.E. 873, 
86 Ind.App. 666. 

Pa.—Commonwealth v. Dietz, 132 A. 
572, 285 Pa. 511, followed in Com¬ 
monwealth V. Artz, 132 A. 575, 285 
Pa. 521. 

Tex.—Jeter v. State, Civ.App., 184 S. 
W.2d 716—Shaffer v. State, Civ. 
App., 116 S.W.2d 875. 

33 C.J. p 696 note 41. 

OozLStitutional provisions 
Under a provision of the liquor 
control act declaring: any place 
where liquor is sold, etc., in viola¬ 
tion of law a nuisance subject to 
injunction, but not stating: what 
court had jurisdiction, the district 
court and not the county court had 
jurisdiction of an injunction suit un¬ 
der the statute, in view of constitu¬ 
tional provisions conferring general 
jurisdiction on district court and 
limited jurisdiction on county court. 
—Shaffer v. State, supra. 

ITnder Pederal Alcohol Administra- 
tion Act the district court has sole 
jurisdiction to restrain violations of 
the act.—Strauss v. Berkshire, C.C. 
A, 132 F.2d 530. 

trnder the Volstead Act 

(1) An action to enjoin a nuisance 
might be brought in the name of the 
United States in any court having 
equity jurisdiction.—U. S. v. Sirian- 
ni, 260 N.T.S. 77, 140 Misc. 124— 

U. S. V. Sumner. 211 N.T.S. 705, 
125 Misc. 658, affirmed 214 N.T.S. 
930, 216 App.Div. 782—33 O.J. p 696 
note 40, 


(2) The provision conferred juris¬ 
diction on state courts, but did not 
compel them to take jurisdiction.— 

U. S. V. Sirianni, supra. 

(3) Where state courts would not 
be burdened in ordinary administra¬ 
tion of justice courts were required 
to retain jurisdiction to extent of 
enforcing statutory remedies.—^U. S, 

V. Sirianni, supra. 

(4) Action was properly brought 
by district attorney of county in 
which alleged nuisance was located. 
—U. S. V. Myers, 214 N.T.S. 438, 215 
App.Div. 624. 

(5) Issues in action to enjoin liq¬ 
uor nuisance were triable in any 
county in judicial district.—^U. S. v. 
Myers, supra. 

97. Iowa.—^Buck v. Ellenbolt, 61 N. 

W. 22, 84 Iowa 394, 15 L.R.A 187. 

33 aJ. p 697 note 42. 

98. Iowa.—State v. Stewart, 37 N. 
W. 400, 74 Iowa 336. 

99. Iowa.—State v. Huntley, 227 N. 
W. 337, 210 Iowa 732. 

1. Iowa.—State v. Huntley, supr£U 

2. U.S.—U. S. V. Gaffney, C.C.AN. 

T. , 10 F.2d 694. 

33 C,J, p 697 note 44. 

Who may maintain proceedings see 
supra § 410. 

3. U.S.—U. S. V. Mathews, D.C.N.T., 
1 F.Supp. 662. 

4. U.S.—Atles V. U. S., C.C.AN.J., 
50 F,2d 808, 78 AL.R. 435—Engler 
V. U. S., C.C.AMinn., 25 F.2d 37— 

U. S. V. Marhold, D.C.N.J.. 18 F. 
2d 779—Denapolis v. XJ. S., C.C.A 
La., 3 F.2d 722. 
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5. Mo.—State ex rel. Ely v. Bandall, 
299 S.W. 165, 220 Mo. 1222. 

Owners by entirety 
Both owners by the entirety were 
necessary parties defendant in suit 
to enjoin liquor nuisance on leased 
premises, and denying motion to 
implead owner holding as tenant by 
the entirety in suit to enjoin liquor 
nuisance was error, where state was 
guilty of no bad faith, and owner 
was necessary party.—State ex rel. 
Ely V. Bandall, supra. 

6. U.S.—U. S. V. Boynton, D.C.Mlch,. 
297 P. 261. 

Ga.—Ogletree v. Atkinson, 22 S.E. 

783, 195 Ga. 32. 

Owner not necessary party 

Since the owner of the property 
is not a necessary party, in pro¬ 
ceedings to abate liquor nuisance, 
opening default to permit infants 
claiming interest in premises to in¬ 
tervene is not required, notwith¬ 
standing contemplated sale of prem¬ 
ises in pending partition action in 
state court—^U. S. v. Lento, D.C.N.T., 
8 P.2d 432. 

7. U.S.—Denapolis v. U. S., C.C.A 
La., 3 F.2d 722. 

33 C.J. p 697 note 45. 

8. Iowa.—Denmead v. Parker, 124 
N.W. 780, 145 Iowa 681. 

9. Mo.—State ex rel. Wallach v. 
Oehler, App., 159 S.W.2d 313, 

10. Tex,—^Kimbrough v. State, Civ. 
App., 144 S.W.2d 401. 

U. U. S.—U. S. V. Doe. D,C.N.T., 
44 F.2d 850. 
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the occupant of the premises he is not a necessary 
party defendant,^^ he jg an indispensable party 
where his interest alone will be affected by the de- 
creeds and he is the person who has power to stop 
the violations.d4 After the state has secured a de¬ 
fault judgment enjoining a railroad from trans¬ 
porting intoxicating liquors into a certain county, 
an individual is not entitled to be made a part}' 

-defendant.ds 

§ 417. - Process and Appearance 

Proper and necessary parties must be served with 
process sufficient to enable the court to proceed. 

Where the cause of action on which the right to 
close is in personam, it is necessary to serve with 
process the person who can control what is being 
done on the premises in order to obtain a decree 
abating the nuisance,d6 and service on his servant 
or agent will not suffice but, where the statute 
so provides, service on the lessee, tenant, or oc¬ 
cupant of premises owned by a nonresident is suf¬ 


ficient.d8 Where there are several owners, service 
on one of them is sufficient to support a decree of 
closure to abate the nuisance.dS Written notice, 
required where a temporary injunction is sought, 
is not necessary where a permanent injunction is 
asked. 

General or special appearance. A person having 
an interest in the property, ^vhen not served, may 
appear specially to contest the court’s jurisdiction.^! 

§418. — Preliminary or Temporary In¬ 
junction 

Where the statutes so provide, the court may, and 
In a proper case must, issue a preliminary or temporary 
injunction against continuance of the liquor nuisance 
pending the outcome cf the suit. 

Statutory provisions in many jurisdictions au¬ 
thorize the issuance of a temporary injunction re¬ 
straining defendant from conducting or permitting 
the continuance of such nuisance until the conclu¬ 
sion of the trial.22 Where a liquor statute so pro- 


12 . U.S.—U. S. V. Lanaro, D.C.N.Y., 
61 F.2d 426. 

Biglit to intervene 

In padlock proceeding, it was not 
necessary to name lessee of prem¬ 
ises as party defendant, although 
lessee could have filed petition for 
intervention.—U. S. v. Lanaro, supra. 

13. U.S.—U. S. V. Fox, C.C.A.N.T., 
60 F.2d 685. 

14. U.S.—^U. S. V. Fox, supra. 

15. Mo.—State v. Chicago, R. I, & 
P. R. Co., App., 193 S.W. 932. 

16. U.S.—U, S. V. Fox, C.C.A,N.y.. 

60 F.2d 685—U- S. v. McCrory, C. 
C.A.N.Y., 26 P.2d 189—U. S. V. 

Hughes, D.C.Pa., 1 P.Supp. 448. 

Ala.—^Ex parte Spear, 2 So. 2d 314, 
241 Ala. 222. 

Personal service 

(1) Statute requiring personal 
service of summons on person not 
personally violating law, where his 
property was proceeded against or 
might be affected by judgment, was 
not limited to libels for forfeiture, 
but included suits to close premises 
on which liquor nuisances were 
maintained.—U. S. v. Fox, C.C.A.N. 
Y., 60 P.2d 685. 

(2) Court’s jurisdiction in suit to 
abate liquor nuisance could not be 
based on substituted service on the¬ 
ory suit was in rem.—U. S. v. Wav- 
orly Club, D.C.N.Y., 22 F.2d 422. 
Service held sufficient’ 

(1) Decree enjoining liquor nui¬ 
sance, based on return of original 
notice showing service on defend¬ 
ant’s wife at his residence, was val¬ 
id, even though defendant did not 
Imow of notice.—Dickerson v. Utter- 
3>ack, 207 N.W. T52, 202 Iowa 255. 


(2) Service on defendant in charge 
of unlawful business was sufficient 
‘o confer on court jurisdiction of 
Uquor nuisance injunction suit, al¬ 
though defendant called himself bar¬ 
tender or the like.—^U. S. v. Johnson, 
C.C.A.N.Y., 54 F.2d 977. 

Iieasehold property 

In liquor nuisance abatement suit, 
leasehold property involved could be 
reached only through service on per¬ 
son having dominion over said lease¬ 
hold property, that is, lessee, tenant, 
or occupant.—U. S. v. Lyons, D.C.N. 
Y., 1 F.Supp. 564. 

17. U.S.—U. S. V. Fox, C.C.A.N.Y., 
60 F.2d 686. 

18. U.S.—U. S. V. Van Blargen, C. 
C.A.N.J., 60 F.2d 874. 

19. U.S.—U, S. V. Collins, C.C.A.N. 
r., 65 F.2d 70. 

Colo.—Gaskins v. People, 272 P. 662, 
34 Colo. 582, 63 A.L.R. 693. 

20. Cal.—^People v. Burkett, 242 P. 
1073, 75 CaLApp. 349, followed in 
People V. De Long, 242 P. 1074, 76 
Cal,App. 789, and People v. Macy, 
242 P. 1074, 75 Cal.App. 789. 

21. U.S.—U. S. V. Fox, C.C.A.N.Y., 
60 F.2d 685. 

Special or general appearance 
In liquor jnuisance injunction suit, 
fact that attorney for one of de¬ 
fendants, co-owner of business, ap¬ 
peared generally for such defendant 
and defended action did not make 
same attorney’s special appearance 
for codefendant, not served, a gen¬ 
eral appearance, or authorize per¬ 
sonal injunction against such code¬ 
fendant.—IT. S. V. Collins, C.C.A.N.Y., 
55 F.2d 70. 

Estoppel to contest 

In padlock suits for liquor nui¬ 
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sances, fact that proprietors, spe¬ 
cially appearing to vacate closing 
decrees on ground proprietors were 
not served with process, finar-ced 
defense, did not estop proprietors 
to attack decrees.—^U. S. v. Lyons, 
D.C.N.Y., 1 P.Supp. 564. 

22. Pa.—Commonwealth v. Cohen, 
28 A.2d 723, 150 Pa.Super. 487— 
Commonwealth v. Simon, 6 Pa. 
Dist. & Co. 93. 

Utah.—Riggins v. District Court of 
Salt Lake County, 51 P.2d 645, 89 
Utah 183. 

33 C.J. p 694 notes 98, 99, 

Purpose of statute 
Utah.—Riggins v. District Court of 
Salt Lake County, supra. 

Under Volstead Act 

(1) The provision for temporary 
injunction in the Volstead Act im¬ 
pliedly excluded the authority to is¬ 
sue such an injunction for any other 
purpose under the inherent powers 
of the court.—U. S. v. Auto City 
Brewing Co., D.C.Mich., 279 F. 132. 

(2) The provision prevailed over 
any general enactment referring to 
the period of time during which a 
temporary restraining order granted 
ex parte might continue in force.— 
Lewinsohn v. U. S., C.C.A.I11., 278 F. 
421, certiorari denied 42 S.Ct. 463, 
258 U.S. 630, 66 L.Bd. 800. 

Fixtures or other things 

A'bar or counter in a place where 
intoxicating liquors were sold was a 
“fixture,” and rooms used in connec¬ 
tion with bar, and opening into it, 
for purpose of obtaining access to 
bar by bartender were “other things” 
used in connection with violation of 
National Prohibition. Act and hence 
might be closed by temporary in- 
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vides, the rules applicable to injunctions generally 
are applicable to injunctions issued under the liq¬ 
uor statute.23 In some jurisdictions a temporary 
writ may be issued without notice under the prac¬ 
tice pursued as to the granting of other temporary’ 
writs of injunction.24 In others, however, under 
statutes so requiring, notice of application for a 
temporary injunction must be given.25 Such an in¬ 
junction may issue on a satisfactory showing to the 
court by affidavits or other ex parte proofs,^® and 


may be made permanent at any time while the case 
remains on the docket of the court for action,^7 and 
thereafter may be modified to suit a changed state 
of the law or of the circumstances of the case.28 

The court should not issue a temporary injunction 
extending beyond the terms of the statute,^^ should 
not enjoin the lawful use of liquor,30 and on inter- 
locutor>' hearing must not enjoin defendant per¬ 
manently.31 Where the court is without jurisdic- 


junction-—U. S. v. Myers, 211 N.T.S. 
465. 125 Misc. 556. 

23- Tex.—Smith v. State, Civ.App., 
140 S.\V.2d 299. 

ZxpixatioiL of restraining' order 
Under existing rules of procedure, 
the fact that temporary restraining 
order expired before court granted 
temporary injunction restraining the 
maintenance of premises to which 
persons allegedly resorted for the 
purpose of drinking intoxicating liq¬ 
uors did not deprive the court of 
authority to grant the temporary in- 
^‘unction, although there was no new 
written application for temporary 
injunction.—Parker v. State, Tex.Civ. 
App., 161 S.W.2d 319, error refused. 

24. U.S.—Druggan v. Anderson, Ill., 
46 S.Ct, 14, 269 U.S, 36, 70 L.Ed. 
151—McFarland v. U. S.. C.C.A,I11„ 
295 F. 648. 

Cal.—^Ex parte Brambini, 218 P. 569, 
192 Cal. 19, error dismissed Brstm- 
bini V. U. S.. 45 S.Ct. 461, 267 U. 
S. 584, 69 L.Ed. 7^. 

Tex.—Jeter v. State, Civ.App., 184 S. 
W'.2d 716. 

33 C.J. p 694 note 3. 

Sestradxiixig order 

(1) Under statute authorizing dis¬ 
trict judge to enjoin violations of 
liquor laws generally, not restricted 
to a particular place or premises, 
with authority to issue “restraining 
orders” without hearing, and on no¬ 
tice and hearing to grant “injunc¬ 
tion,” district court was authorized 
to issue a “temporary injunction” 
without notice and hearing, the term 
“restraining order” being used in its 
general sense as equivalent to “tem¬ 
porary injunction.”—^Ex parte Steele, 
155 S.W.2d 355, 137 Tex. 508. 

(2) In action for injunction to 
abate a common nuisance under Tex¬ 
as liquor control act, court could is¬ 
sue only a restraining order, and 
not a temporary injunction, prior to 
notice and hearing.—Smith v. State, 
Tex.Civ.App., 140 S.W.2d 299. 

Injunction held not void when is¬ 
sued without notice, even if notice in 
such cases be required by Equity 
Rules, rule 73, and by statute.— 
Pruggan v. Anderson, Ill., 46 S.Ct 
14, 269 U.S. 36, 70 L.Ed. 151. 

25. Ill.—People ex ret Brury v. 
Redd, 243 Ill.App. 521. 


Mich.—People v. Donovan, 200 N.W. 

357, 228 Mich. 520. 

33 C.J. p 694 note 4. 

26. U.S.—U. S. V. Sheide, D.C.X.Y.. 

54 F.2d 662. 

33 C.J. p 694 note 5. 

Weight and credibility of testi¬ 
mony are for court—Lorance v. 
State, Tex.Civ.App., 179 S.W.2d 1015. 
Issuance without evidence 

In suit for Injunction restraining 
defendant from selling intoxicating 
liquors, maintaining a nuisance, and 
to padlock the premises for one year, 
where defendant filed answer con¬ 
sisting of demurrers and general de¬ 
nial but not otherwise challenging 
the pleadings and not disclosing 
their intentions as to further vio¬ 
lations, court under the record would 
have been justified in issuing inter¬ 
locutory injunction without evidence, 
and in any event no harm would 
have been done defendants by such 
order since no property rights were 
involved.—Vance v. State, Tex.Civ. 
App., 179 S.W.2d 436, error refused. 
Presence of defendant 

Where there was evidence of the 
continual violation of liquor laws by 
husband and wife, the wife was in 
court but did not testify, and state 
admitted that the husband was sick 
and unable to attend court, but that 
if present he would testify that he 
did not intend again to violate the 
liquor laws, the court did not err 
in overruling motion to continue the 
cause and was authorized to issue 
temporary restraining order without 
presence of husband,—^Vance v. 
State, supra. 

Evidence held sufELcient 

(1) In general. 

Ga.—Pullen v. Meadors, 27 S.E.2d 
655, 196 Ga. 796—Bracewell v. 

Cook, 16 S.B.2d 432, 192 Ga. 678. 
Pa.—Commonwealth v. Rosenblit, 31 
A.2d 706, 347 Pa. 7. 

Tex.—^Taylor v. State, Civ.App., 187 
S.W.2d 246—Jeter v. State, Civ. 
App., 184 S.W.2d 716—Lorance v. 
State, Civ.App., 179 S.W.2d 1015 
—^Vance v. State, Civ.App., 179 S. 
W.2d 436, error refused, 

(2) AflEldavit that officer saw beer 
removed from defendant's premises, 
not residence, and delivered to res¬ 
taurant, and that more beer was 
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found on premises supported tempo¬ 
rary liquor nuisance injunction.—U. 
S. V. Sheide. D.C.N.T., 54 F.2d 662. 

(3) Where evidence on full hear¬ 
ing of rule for a preliminary in¬ 
junction to enjoin continuance of 
alleged nuisance overwhelmingly es¬ 
tablished regular and systematic 
violations of the liquor law by li¬ 
censees conducting a tap room, court 
properly granted a pr-eliminary in¬ 
junction restraining all sales, in¬ 
cluding lawful sales, of liquor by 
licensees.—Commonwealth v. Cohen, 
28 A.2d 723, 150 Pa.Super. 487. 

(4) Evidence warranted temporary 
injunction against unlawful posses¬ 
sion, sale, and transportation of in¬ 
toxicating liquors kept in defend¬ 
ants' grocery store as against con¬ 
tention that there was no evidence 
of any violations of law by defend¬ 
ants after date of last alleged vio¬ 
lation. where defendants offered no 
testimony to show that store had 
ceased to be used as place where 
such liquors were kept and sold in 
violation of law.—Tredway v. State, 
Tex.Civ.App., 189 S.W.2d 759. 

(5) Under conflicting evidence, it 
is not an abuse of discretion to 
grant an interlocutory injunction re¬ 
straining a defendant from main¬ 
taining a “blind tiger” and selling 
intoxicating liquors.—^Loh v. How¬ 
ard, 81 S.E. 198, 141 Ga. 509. 
Evidence held insufficient 

U.S.—^U. S. V. Zukauckas, D.C.Pa., 
293 F. 756. 

Tex.—^Birdett v. State. Civ.App., 158 
S.W.2d 902, affirmed State v. Bir- 
dette, 162 S.W.2d 932, 139 Tex. 
357—^Riddle v. Brown, Civ.App., 
283 S.W. 703. 

27- Iowa.—Cunningham v. Gaynor, 
54 N.W. 248, 87 Iowa 449. 

28. Iowa.—^Denby v. Fie, 76 N.W. 
702, 106 Iowa 299. 

29. Utah.—Riggins v. District Court 
of Salt Lake County, 61 P.2d 646^ 
89 Utah 183. 

30. Utah.—^Liquor Control Commis¬ 
sion V. McGillis, 65 P.2d 1136, 91 
Utah 686—^Riggins v. District 
Court of Salt Lake County, 61 P.2d 
645. 89 Utah 183. 

31. Ga,—Pullen v. Meadors, 27 S.E. 
2d 655, 196 Ga. 796. 
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tion of an action to abate a liquor nuisance, decrees 
ordering a temporary injunction and making it per¬ 
petual are void and assailable in any court.^2 
Where statutes require the filing of a bond as a 
condition precedent to the issuance of a temporary 
restraining order, such an order issued without the 
giving of a bond is void.23 A temporary injunction 
can operate only until the conclusion of the triab^-i 
but where on final trial the jury disagrees and a 
mistrial is declared, the trial court may issue a 
temporary injunction pending further orders in the 
cause, if the evidence so warrants.25 A temporary 
injunction prohibiting violations may issue whether 
or not defendants were engaged in violations at 
the time of the injunction,2® although it has also 
been held that it should not be issued in such a 
case.^*^ Where a liquor nuisance has been abated 
by the officers of the law, an interlocutory injunc¬ 
tion, enjoining defendant from thenceforth receiv¬ 
ing intoxicating liquors and from having them in 
his possession, until the further order of the court, 
should not be granted, there being no evidence that 
he intended in the future to receive and have such 
liquors in his possession.28 A temporary injunction 
is properly made coextensive with the boundaries 
of the county in which the violations occurred.29 
Where a petition prays for a temporary injunction 
pending trial, a writ restraining defendant until 


further order of court from violating the law was 
not a temporary restraining order but a temporary 
writ of injunction.'^^^ 

Padlock orders. In some jurisdictions an inter¬ 
locutor}’ order closing premises pending final trial 
has been held proper under the statutes.^^ In oth¬ 
ers, however, such an order has been regarded as 

improper.42 

Dissolving or vacating. A temporary injunction 
may be dissolved where defendant shows good cause 
against it,43 or may be dissolved or vacated for 
fraud practiced in obtaining it or for other suffi¬ 
cient reasons.'^^ It is no ground for dissolution of 
a temporary injunction that other persons conduct¬ 
ed liquor nuisances and were unmolested.^5 A tem¬ 
porary injunction is not dissolved or terminated by 
mere lapse of time and the dropping of the case 
from the calendar,^ 6 nor does an agreement of 
counsel to amend the petition so as to introduce an¬ 
other defendant suspend or modify it.^^ Where 
affidavits submitted to support the issuance of an 
injunction are merely on information, a motion to 
vacate a temporary injunction will be granted.^^ 

§ 419. -Pleading 

a. Petition, complaint, or bill 

b. Plea, answer, or reply 


32. Iowa.—^Beck v. Vaughn, 111 N. 
W. 994, 134 Iowa 331. 

33. Mo.—^Ex parte Gounis, 263 S.W. 
988, 304 Mo. 428. 

Bond required except in suit insti- 
tated hy state 
Mo.—^Bx parte Gounis, supra. 

34. Utah.—Riggins v. District Court 
of Salt Lake County, 51 P.2d 645, 
89 Utah 183. 

35- Tex.—^Lorance v. State. Civ. 
App., 179 S.W.2d 1015. 

38. Ala.—^West v. State ex rel. Mat¬ 
thews, 173 So. 46, 233 Ala. 588. 

37. Tex.—Riddle v. Brown, Civ.App., 
283 S.W. 703. 

38- Ga.—Thornton v. Skelton, 99 S. 
E. 299, 149 Ga. 93. 

39. Tex.—Jeter v. State, Civ.App., 
184 S.W.2d 716. 

40. Tex.—State v. Malone, Civ.App., 
76 S.W.2d 163. 

41. Ga..—^Pullen v. Meadors, 27 S.E. 
2d 655, 196 Ga. 796. 

Okl.—^Hewes v. State ex rel, Gurley, 
80 P.2d 233, 183 Okl. 93—Key v. 
Freeman, 249 P. 725, 121 Okl. 266. 
Statutory provisions 

(1) Under statutes authorizing an 
Interlocutory padlock order, an in¬ 
junction restraining defendants from 
operating any business on premis¬ 
es because of unlawful sale and pos¬ 
session of intoxicating liquors was 


not erroneous on ground that only 
the illegal acts should have been en¬ 
joined, where place was shown to be 
a nuisance per se.—Pullen v. Mea¬ 
dors, 27 S.E,2d 655, 196 Ga. 796, 

(2) Under other statutes, however, 
so much of an order made on the 
hearing of a preliminary Injunction 
as adjudicated a place to be a nui¬ 
sance and abated it as such was 
held final judgment which could 
not be rendered on an interlocutory 
hearing.—Teutonia Club v. Howard, 
80 S.E. 290, 141 Ga. 79, Ann.Cas. 
1915B 1062. 

ITotice axLd hearing necessary 
Ala.—^Barnett v. State ex rel. Simp¬ 
son, 179 So. 208, 235 Ala. 326, fol¬ 
lowed in Broadfoot v. State ex rel. 
Simpson, 179 So. 208, 235 Ala. 388 
—^Ex parte Harvell, 177 So. 345, 
235 Ala. 63, followed in Ex parte 
Kadle, 177 So. 346, 235 Ala. 68, 
Ex parte Hollingsworth, 177 So. 
346, 235 Ala. 68, Ex parte Carroll, 
177 So. 346, 235 Ala. 69, and Ex 
parte Mundy, 177 So. 347, 235 Ala. 
69. 

Evidence held sufficient 

To authorize interlocutory pad¬ 
lock order.—^Davis v. Stark, 31 S.E. 
592, 198 Ga. 223. 

42. Pa.—Commonwealth v. Marino, 
91 Pa.Super. 201—Commonwealth 
V. Simon, 6 Pa.Dist, & Co. 93, 
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S.D.—state v. Tripp, 210 N.W. 155, 
50 S.D. 342. 

Wyo.—State v. Luckuck, 10 P,2d 968, 
44 Wyo. 218. 

43. Ala.—Southern Express Co. v. 
State, 66 So. 115, 188 Ala. 454. 

33 C.J. p 694 note 6. 

44. Iowa.—Cameron v. Tucker, 73 
N.W. 601, 104 Iowa 211. 

33 C.J. p 694 note 9. 

45. Ala.—Greenwood v. State ex rel. 
Bailes, 161 So. 498, 230 Ala. 405. 

46. Iowa.—^Highberger v. Thomp¬ 
son, 204 N.W. 292, 200 Iowa 580. 

Kan.—State v. Vedder, 287 P. 232, 
130 Kan. 472. 

Abandonment or dismissal not pre¬ 
sumed 

Iowa.—^Highberger v. Thompson, 204 
N.W. 292, 200 Iowa 580. 

47. Kan.—State v. Vedder, 287 P. 
232, 130 Kan. 472. 

48. U.S.—U. S, V. Mandelbaum’s 
Restaurant, D.C.N,Y., 22 P.2d 686. 
On motion to vacate temporary in¬ 
junction, facts showing liquor nui¬ 
sance should be stated with suffi¬ 
cient specification to demand specific 
denial.—^U. S. v. Mandelbaum’s Res¬ 
taurant, supra. 

Petition verified on information and 
beUef 

Tex.—Wilson v. State, Civ.App., 59 
S.W.2d 303. 
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c. Amended or supplemental pleadings 

d. Issues, proof, and variance 

a. Petition, Complaint, or BiU 

The petition, complaint, or bill must allege every 
matter essential to state a cause of action. 

In proceedings generally for an injunction against 
a liquor nuisance or for its abatement, the peti¬ 
tion, complaint, or bill must designate and describe 
the place where the alleged nuisance is main¬ 
tained,^^ allege the several facts and unlawful acts 
constituting the nuisance,^® and connect the persons 
named as defendants with the offense complained 
of.^l A bill which is substantially in the language 
of the statute has been held sufficients^ Averments 
of mere conclusions have been held insufficient,^^ 
but defects in a petition will not deprive the court 


of jurisdiction where the allegations are sufficient 
to invoke the jurisdiction of the court.^^ 

Matters which need not be proved to justify is¬ 
suance of an injunction need not be alleged in the 
complaint,and affirmative defenses need not be 
negatived.^® Where the location of the nuisance 
is described with particularity and the connection 
of the various defendants therewith is fully and 
fairly set forth, it is unnecessary to allege that one 
of such defendants has been prosecuted for, and 
convicted of, a similar criminal offense.57 W’here 
a complaint in a proceeding to abate and enjoin il¬ 
legal dealing in intoxicating liquors states a good 
cause of action, it is not bad because complainant 
seeks greater relief than is allowable by praying 
for the imposition of the punishment provided by 
the criminal laws for the illegal sale of liquor.^s 


49. Iowa.—State v. Shackleford, 200 
N.W. 192. 198 Iowa 752. 

33 C.J. p 697 note 55. 

50. Tex.—Corptis Juris cited Hi 
Waits V. State, Civ.App., 76 S.W,2d 
545, 546. 

33 C.J, p 697 notes 48, 56. 

Petition, oomplamt, or hUl h^d snf- 
flcient 

(1) To state cause of action. 

' U.S.—U, S. V. Swetell, D.C.N.J., SI 

F.2d 121—Pilsen Products Co. v. 

U, S.. C.C.A.I11.. 2 P-2d 453. 

Ga.—^Bracewell v. Cook, 16 S.E.2d 
432, 192 Ga. 678, 

Ill.—State V. Zimmerman. 148 N.B. 
5, 317 Ill. 197. 

Mo.—State ex rel. Wallach v. Oeh- 
ler, App., 159 S,W.2d 313. 

Pa.—Commonwealth v. Sciortino, 40 
Pa.Dist. & Co. 93, 54 York Leg. 
Rec. 145. 

Tex.—^Antner v. State, Civ.App., 122 

S.W.2d 360. 

Utah.—Liquor Control Commission 

V. McGillis, 65 P.2d 1136, 91 Utah 
58$. 

Wis.—State v. Thekan, 198 N.W. 729, 
184 Wis. 42. 

(2) To allege existence of nui¬ 
sances sought to he enjoined,—State 
V. Anderson, 150 S.E. 786, 153 S.C. 
254. 

(3) To charge maintenance of 
statutory common nuisance enjoina- 
ble in equity.—State v. Luckuck, 10 
P.2d 968. 44 Wyo. 218. 

(4) As against general demurrer. 
—^Hammond v. Omar’s Dome. 89 F.2d 
412, 32 Cal.App. 734. 

(5) As against demurrer and mo¬ 
tion to strike.—State v. Schauenberg, 
197 N.W. 295, 197 Iowa 445. 

Cteneral allegations 

(1) A general allegation that liq¬ 
uor has been and is being sold and 
kept for sale on the premises is 
insufficient.—U, S. v, Butler, D.C.N. 

T., 278 F. 677* 


(2) Bill alleging generally on in¬ 
formation and belief that defendant 
was maintaining premises for sale 
of liquors and alleging specifically 
that law enforcement officers found 
a quantity of whisky on premises, 
as shown by attached affidavit, was 
held not demurrable.—^Klein v. State 
ex rel. Evans, 189 So. 771, 238 Ala. 
148. 

Disjunctive allegations are insuffi¬ 
cient—U. S. V. Butler. D.C.N.Y., 278 
F. 677—33 aj. p 697 note 50, 
Continuous or repeated nuisance 
Where, in suit by public officer, 
continuous or repeated statutory 
nuisance is alleged, no further alle¬ 
gations are needed to invoke equita¬ 
ble jurisdiction.—State v. Luckuck, 
10 P.2d 968, 44 Wyo. 218. 

51. U.S.—U. S. V, Simonetti, D.C.N. 
Y., 44 P.2d 553. 

33 C,J. p 697 notes 57, 52. 

Complaint held sufficient 
Ind.—Levy v. State, 152 N.E. 873, 
86 Ind.App. 666. 

Complaint held insufficient 

U.S.—U. S. V. Lyons, D.C.N.Y., 1 F. 
Supp. 564. 

52. U.S.—Denapolis v. U. S., C.G-A. 
La., 3 F.2d 722. 

53. U.S.—U. S. V. SimonetU. D.C.N. 
Y.. 44 F.2d 553. 

54. Wyo.—Tucker v. State, 251 P. 
460, 35 Wyo. 430, 

Petition under repealed statute 
Where petition stated cause of ac¬ 
tion, it was immaterial whether 
prosecuting attorney believed action 
to abate liquor nuisance was brought 
under repealed or repealing statute 
as the fact that action to abate liq¬ 
uor nuisance and for injunction was 
erroneously brought under repealed 
statute did-not affect jurisdiction.— 
State V. Longpre & Cameron, 251 P. 
468, 36 Wyo. 482—^Tucker v. State, 
251 P. 460, 35 Wyo. 430. 
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55. U.S.—IT. S. V. Lockhart, D.C. 
Neb., 33 F.2d 597. 

inadeqaacy of legal remedy 

(1) In suit to enjoin maintenance 
of statutory common nuisance where 
the bill states facts showing habit¬ 
ual, continuous and recurrent vio¬ 
lations, general allegations of in¬ 
adequacy of legal remedies would 
be mere conclusions.—State v. Luck¬ 
uck, 10 P.2d 968, 44 Wyo. 218. 

<2) However, where a single sale 
is alleged, facts showing that the 
legal remedy by a prosecution under 
the act is inadequate to protect 
the right of the public should be al¬ 
leged. —^U. S. V. Cohen, D.C.Mo., 268 
F. 420. 

Sale to minors 

Petition for abatement of liquor 
nuisance on ground of sale of beer 
to minors was held sufficient as- 
against contention that it did not 
describe kind or alcoholic content of 
substance alleged to have been sold, 
since such description is not neces¬ 
sary or material if liquor is in fact 
intoxicating.—^Digiacomo v. State,. 
105 S.W.2d 78, 194 Ark. 24. 

Xntent to continue -viola-felons 
U.S.—U. S. V. Lockhart, D.C.Neb.,. 

33 F.2d 697. 

Irreparable injury 

U.S.—^U. S. V. Lockhart, supra. 

Wyo.—State v. Luckuck, 10 P.2d 968, 
44 Wyo. 218. 

56. Ala.—State v. Delaye, 68 So.. 
993, 193 Ala. 500, L,R.A.1916E 640.- 

33 C.J. p 697 note 58. 

57. U.S.—Lewinsohn v. U. S., C.C.A, 
Ill., 278 F. 421, certiorari denied 
42 S.Ct. 463. 258 U.S. 630, 66 L^ 
Ed. 800. 

58. Idaho.—corpus Juris quoted in¬ 
state V. Sawtooth Men’s Club, 85- 
P.2d 695. 697, 69 Idaho 616. 

33 C.J. p 697 note '59« 
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A bill to enjoin or abate a liquor nuisance is proper¬ 
ly filed in the name of the state.^^ 

Verification of petition. Statutory provisions 
prescribing the necessity for, and manner of, veri¬ 
fication of the bill or complaint must be complied 
with.^® On a properly verified petition it has been 
held to be the duty of the court to issue a tempo¬ 
rary injunction,61 and under some statutes verifica¬ 
tion on information and belief has been held suffi¬ 
cient but in the absence of such provisions a 
bill so verified is insufficient to authorize the grant¬ 
ing of a temporary injunction.6^ 

b. Plea, Answer, or Reply 

The defendant's plea or answer must allege facts 
-which he relies on for defence, and must controvert es- 
:sentfal allegations well pleaded In the complaint or they 
will be considered true. 

The filing of an answer and proceeding to trial 
on the merits have been held to waive an irregular¬ 
ity in the bill.®^ Any essential allegations of the 
complaint which are well pleaded and which are 
not controverted by the answer, or all of them, if 
no answer is filed, are taken as true, and require 
no evidence in their suppoit.66 An answer which 
does not deny that the nuisance existed and was be¬ 
ing maintained at the time the action was brought, 
but merely alleges that afterward defendant ob¬ 
tained and now holds a permit to sell liquor, is de- 
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murrable.66 In a suit to abate a nuisance, brought 
against the owners and occupants of the premis¬ 
es, an answer by the owners denying all allega¬ 
tions of the bill is bad where it fails to admit own- 
ership.6" 

No reply is necessary to an answer which merely 
alleges that the suit is brought in bad faith and for 
the purpose of annoying defendant.68 

c. Amended or Supplemental Pleadings 

In a proper case the court may permit the filing of 
amended or supplemental pleadings. 

After the filing of the bill an amendment alleg¬ 
ing the same kind of violation as alleged originally 
is allowable,69 but an amendment which completely 
changes the original cause of action is void.*^6 
Where the complaint is good as against a general 
demurrer, but might be subject to special demur¬ 
rer, leave to amend will be granted.'^^ If, in an 
action to abate a liquor nuisance, it is sought to 
enlarge the charges, the state should ask to file a 
supplemental petition for that purpose as provid¬ 
ed by statute.'^^ 

* 

d. Issues, Proof, and Variance 

In suits to abate a liquor nuisance every material 
allegation, where In issue, must be proved. 

In a suit to abate a liquor nuisance, every mate¬ 
rial allegation of the bill must be proved.^s Where 
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59. Ill.—State v. Froelich, 146 N.R 
733, 316 Ill. 77. 

33 C.J. p 697 note 60. 

60. Ala.—^Klein v. State ex rel. Ev¬ 
ans, 189 So. 771, 238 Ala. 148. 

33 C.J. p 697 note 61. 

▼erificatiou by relator 

In statutory proceeding to abate 
a liquor nuisance, bill was properly 
verified by deputy solicitor on whose 
relation it was filed.—Klein v. State 
ex rel. Evans, 189 So. 771, 238 Ala. 
148. 

Verification held siifdciexit 
A bill on relation of deputy county 
solicitor to abate liquor nuisance 
is sufficiently verified by relator's 
affidavit that he has probable cause 
to believe, and does believe, that al¬ 
legations thereof are true.—Garrett 
V. State ex rel. Matthews, 179 So. 
636, 235 Ala. 457. 

The purpose of affidavit verifying 
bill to abate a liquor nuisance was 
to put the judicial power in motion, 
—Barnett v. State ex rel. Simpson, 
179 So. 208, 235 Ala. 326, followed in 
Broadfoot v. State ex reL Simpson, 
179 So. 208, 235 Ala. 388. 

61* Tex.—^Malone v. State, Civ.App., 
77 S.’W.2d 335—State v. Malone, 
Civ.App., 76 S.W.2d 163. 


Petition held to authorize issuance 
of Injiuiotion 

(1) In general.—Teal v. State,'Tex. 
Civ.App., 90 S.V7.2d 651. 

(2) Unverified bill of complaint 
with which federal prohibition 
agent's attached affidavits were filed, 
although not formally made part 
thereof, has been held sufficient to 
justify temporary injunction against 
maintenance of liquor nuisance, and 
so also has an amended bill of com¬ 
plaint referring in body thereof to, 
and incorporating as part of bill 
prohibition agent's affidavits filed 
with, original bill.—^Woodside v. U. 

S., C.C,A.Va., 60 F.2d 823. 

62. Ala.—Greenwood v. State ex rel. 
Bailes, 161 So. 498. 230 Ala. 405. 

Statute htid valid 

Ala,—Greenwood v. State ex rel. 
Bailes, supra. 

63. U.S.-—U. S. v. Butler, D.C.N.T., 
278 F. 677. 

64. Ala,—Barnett v. State ex rel. 
Simpson, 179 So. 208, 235 Ala. 326, 
followed in Broadfoot v. State ex 
rel. Simpson, 179 So. 208, 235 Ala. 
388. 

Defective vexlflcation 
Ala.—Barnett v. State ex pel. Simp¬ 
son, 179 So. 208, 236 Ala. 326, fol¬ 
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lowed in Broadfoot v. State ex rel. 
Simpson, 179 So. 208, 235 Ala. 388. 

65. S.C.—State V. Anderson, 150 S. 
E. 786, 153 S.C. 354. 

33 C.J. p 697 note 62. 

66. Iowa.—Rice v. Schlapp, 41 N. 
W. 603, 78 Iowa 753. 

33 C.J. p 698 note 65. 

67. U.S.—Pearse v. U. S., C.C.A.N. 
J., 59 F.2d 518. 

68. Iowa.—McQuade v. Collins, 61 
N.W. 213, 93 Iowa 22. 

69. U.S.—Pilsen Products Co. v. U. 

S., C.C.A,I11., 2 P.2d 453. 

70. Iowa.—^De Witt v. District 

Court in and for Linn County. 220 
N.W. 70, 206 Iowa 139. 

71. Cal.—^Hammond v. Omar’s 

Dome, 89 P.2d 412, 32 Cal.App.2d 
734—^Hammond v. McDonald, 89 P. 
2d 407, 32 Cal.App.2d 187. 

72. Kan.—State v. Fink, 110 P.2d 
738, 153 Kan. 367. 

73. U.S.—^Kennedy v. U. S., C.C.A. 
Nev., 4 F.2d 486—Mickewicz v. U. 

S., C.C.A.N.J., 4 P.2d 48. 

Matters which must be pzoved 
To justify maintenance of action 
to abate a liquor nuisance, it is nec¬ 
essary to show that place in ques¬ 
tion was one where intoxicating liq¬ 
uors were manufactured, sold, bar- 
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defendant’s ownership of a business is material it 
must be proved,but it cannot be proved by an ad¬ 
mission in the answer of a codefendantj^ In a 
civil action brought on relation of a citizen to close 
defendant’s place of business which was licensed to 
sell beer, it has been held that there must be al¬ 
legations and proof of specific acts denounced as 
nuisances by the statute^® Since the primary pur¬ 
pose of a nuisance statute is to prevent real estate 
from being used as a nuisance, the actual sale of 
liquor need not be proved as against the owner of 
the premises.'^'^ Where a bill, following the lan¬ 
guage of the statute, charges, in the disjunctive, 
manufacture, sale, or keeping of liquor, proof of 
sale is not required where the offense is unlawful 
manufacturers Where the maintenance of a nui¬ 
sance has been declared by statute to be offensive 
and injurious to the public, this fact need not be 
alleged and provedJ^ A general denial does not put 
in issue the allegation of the petition as to com¬ 
plainant’s residence in the county.^® Under a bill 
alleging sales of liquor on several different days, 
it is not necessary to prove a sale on each day speci- 
fied.si Where the state has made a needless allega¬ 
tion as to the reputation of defencfent’s premises, 
and has made no attempt to support it, exclusion of 
defendant’s evidence in refutation of such allega¬ 
tion is not improper.S^ 

Where there is no showing of injury, an allega¬ 


tion of one date as the date of the offense and 
proof that the offense was on the day following is 
not error.S^ 

§ 420. - Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

In a suit to abate or enjoin a liquor nuisance the 
burden of proof is on the plaintiff or complainant to es¬ 
tablish the facts necessary to sustain the decree sought, 
and on the defendant to establish his matters of de¬ 
fense. 

The burden of proving the facts necessary to sus¬ 
tain the decree sought is generally on plaintiff or 
complainant.^^ Thus it is for plaintiff or complain¬ 
ant to prove that property is being used for an un¬ 
lawful purpose^5 and that there is reasonable prob¬ 
ability that such use will continue.^^ The burden is 
on defendant to prove that sales admitted or proved 
were legal,that he was acting under a license or 
permit,^S or any other affirmative defense.89 An 
owner of premises on which a liquor nuisance is 
maintained is presumed to know what use his ten¬ 
ant is making of the property.®® When it is shown 
that a nuisance existed, the presumption arises that 
it will continue,and the burden is on defendant to 
prove that he has abated®^ or intends to dascontin- 


tered, or given away, where persons 
were permitted to resort to drink 
liquor or where liquors were kept 
for sale.—State ex reL Eubanks v. 
Dick, 92 P.2d 92. 150 Kan. 230. 
Probable fnttire nnlawftQ use 

(1) To warrant decree permanent¬ 
ly enjoining liquor nuisance, with 
or without closure clause, reasonable 
probability of future unlawful use 
of premises must be shown.—XJ. S. 
V. Burtell, D.C.Del., 51 F.2d 765. 

(2) To enjoin liquor nuisance per¬ 
manently, there must be evidence of 
its existence when or immediately 
before proceedings were instituted 
and reasonable apprehension of its 
recurrence.—U. S. v. Barnes, D.C. 
Del., 51 F.2d 849. 

74. U.S.—Braunstein v. U. S., C.C. 
A.N.J., 24 F.2d 174. 

75. U.S.—^Braunstein v. U. S., su¬ 
pra. 

76. K.C.—^Dickey v. A1 verson, 33 S. 
E.2d 135, 225 N.C. 29. 

77. Kan.—State ex rel. Eubanks v. 
Dick, 92 P.2d 92, 150 Kan. 230. 

78. U.S.—^Daeuffer-Lieberman Brew¬ 
ing Co. v. U. S., C.C.A.Pa., 36 F. 
2d 568. 

79. Wyo.—State v. Luckuck, 10 P.2d 
968, 44 Wyo. 218. 


80- Iowa.—^Kaufman v. Dostal, 36 
N.W. 643, 73 Iowa 691. 

33 C.J. p 698 note 63. 

81- U.S.—Braunstein v. U. S., C.C. 
A.N.J., 24 F.2d 174. 

82. Wyo.—State v. Duckuck, 10 P.2d 
968, 44 Wyo. 218. 

83. U.S.—Knlskem v. U. S., C.C.A. 
N.J,. 13 F.2d 845. 

84. U.S.—-U. S, V. All Buildings, 
etc,. Known as Wall Property, D. 
C.Kan., 28 P.2d 774. 

33 O.J. p 698 note 66. 

Unlawful possession 
Evidence showing attempts by de¬ 
fendant’s adult son to destroy liq¬ 
uor did not raise presumption that 
defendant unlawfully possessed such 
liquor.—Doebler v. Cherpakov, 250 
N.W. 894, 217 Iowa 86. 

Presumption of continuance of nui¬ 
sance 

Proof that defendant has been 
repeatedly convicted of violating 
prohibition laws warrants presump¬ 
tion that violations will continue 
unless he is enjoined.—State ex rel. 
McGrifC V. Lutsch, 25 Ohio N.P.,N.S., 
152—33 C.J. p 698 note 66 [a]. 

85. U. S.—U. S. V. All Buildings, 
etc., Known as Wall Property, D.C. 
Kan., 28 F.2d 774. 
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86. XT.S.—U. S. V. All Buildings, etc.. 
Known as Wall Property, supra. 

87. Iowa.—Sharp v. Davis, 120 N.W. 
323, 142 Iowa 19. 

33 C.J. p 698 note 68. 

88. U.S.—Peter Hand Co. v. U. S., 

C. C.A.I11., 2 P.2d 449. 

33 C.J. p 698 note 69. 

89. Iowa,—^Bowers v. Maas, 135 N. 
W. 25, 154 Iowa 640. 

33 C.J. p 698 note 70. 

90. Colo.—Gaskins v. People, 272 P. 
662, 84 Colo. 582, 63 A.L.R. 693, 

91. U.S.—U. S. V. Varele, D.CIdaho, 
40 P.2d 941. 

Iowa.—State v. Tillotta, 211 N.W. 

721, 202 Iowa 1217. 

Statutory inference 

Provision that, In nuisance abate¬ 
ment proceedings, court need not 
find that property is being unlaw¬ 
fully used was mere rule of evi¬ 
dence, leaving it to the court to in¬ 
fer from prior violations the contin¬ 
ued existence of the nuisance.—^U. 
S. V. Chesebrough Mfg. Co., D.C.N.T., 
11 F.2d 637. 

92. U.S.—Engler v. U. S., C,C.A. 
Minn., 25 P.2d 37—U. S. v. General 
Amusement Co. of Arizona, D.C. 
Ariz., 19 F.2d 630—U. S. v. Budar, 

D. aWis., 9 P.2d 126. 
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the violations of law. The finding of liquor on 
the premises raises the presumption that it was kept 
on the premises,and proof of possession has been 
held to raise a presumption of intent to sell, al¬ 
though there may be no proof of actual sales.^o A 
malt beverage commonly known as beer is presumed 

to be intoxicating.96 

b. Admissibility 

The admissibility of evidence In suits to abate or 
enjoin liquor nuisances is governed by the general rules 
of evidence. 

In actions or suits to abate or enjoin liquor nui¬ 
sances, the recognized rules of evidence applicable 
to equitable proceedings must be followed in the ad¬ 
mission of evidence.97 Circumstantial evidence is 
admissible to show violations of a liquor law,9S and 
on the issue of the owner’s knowledge of illegal use 
of his premises evidence of the general reputation 
of the place has been held admissible,^^ although the 
contrary has been held where the statute requires 
the nuisance to be one in fact.^ Certificates show¬ 
ing the purchase of liquor from defendant, although 
not shown to be public records, are competent evi¬ 
dence,^ and depositions may be used as in other civ¬ 
il actions,^ Witnesses for plaintiff may be permit¬ 
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ted to give oral testimony on an interlocutory hear¬ 
ing in a proceeding to enjoin the maintenance of a 
liquor nuisance.^ 

Evidence of sales subsequent to the filing of the 
bill has been held admissible to show the continuing 
character of the nuisance,^ but evidence of the for¬ 
mer existence of a nuisance which has been abated 
prior to the commencement of the present proceed¬ 
ings has been held inadmissible.® Defendant’s evi¬ 
dence as to the nonintoxicating character of the 
beverage sold should not be excluded. ^ Where de¬ 
fendant claims to be a club organized in good faith 
for charitable purposes, evidence that gambling was 
permitted upon its premises is admissible to contra¬ 
dict such claim.® 

c. Weight and Sufficiency 

In suits to abate Or enjoin a liquor nuisance, facts 
warranting an Injunction may be established by a mere 
preponderance of the evidence. 

In suits to abate or enjoin a liquor nuisance, the 
rules of equity as to the measure of proof required 
apply.® In general, the facts necessary to sustain 
the decree sought need not be proved beyond a rea¬ 
sonable doubt, a mere preponderance of the evidence 
being sufficient^® In the notes below will be found 
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Tex.—Tredway v. State, Civ.App., 
189 S.W.2d 769. 

93. U.S.—U. S. y. Varele, D.C.Idaho, 
40 F.2d 941. 

04. U.S.—^U. S. V. Butler Hotel Co., 
D.O.Wash., 32 F.2d 324, affirmed, C. 
C.A., Butler Hotel Co. v. U. S., 36 
P.2d 76, certiorari denied 50 S.Ct. 
248, 281 U.S. 733, 74 L.Ed. 1149. 

33 C.J. p 698 note 71 [a]. 

05. U.S.—Denapolis v. U. S., C.C,A. 
La., 3 F.2d 722. 

96. Kan.—State ex rel. Wyman v. 
Owston, 23 P.2d 616, 138 Kan. 173. 

97. Okl.—Bodovitz v. State, 231 P. 
504, 107 Okl. 207—Key v. State, 
224 P. 549, 554, 101 Okl. 216. 

Bvldence lield admissible I 

Iowa.—State v. Tillotta, 211 N.W. 

721, 202 Iowa 1217. 

Kan.—State ex rel. Eubanks v. Dick, 
92 P.2d 92, 150 Kan. 230. 

Immaterial evidence 
Evidence relative to tbe hlffh class 
of people patronizing hotel dining 
room claimed to constitute nuisance 
has been held immaterial.—U. S. v. 
Butler Hotel Co., D.C.Wash., 32 F.2d 
324, affirmed, C.C.A., Butler Hotel 
Co. V. U. S., 35 F.2d 76, certiorari 
denied 50 S.Ct. 248, 281 U.S. 733, 74 
L.Ed. 1149. 

‘Evidence of prior violations 

(1) In action to enjoin mainte¬ 
nance of liquor nuisance, evidence 
of two sales of liquor more than a 
year and a half before commence¬ 


ment of action was admissible, and 
its weight was for trial court, as 
against objection that the sales were 
too remote in point of time, where 
there was other testimony showing 
recent violations of liquor laws.— 
Losawyer v. State ex rel. Steger, 99 
P.2d 148, 186 Okl. 519. 

(2) Officer’s testimony as to ex¬ 
ecuting search warrant and finding 
liquors over year before filing of bill 
to abate nuisance has been held in¬ 
admissible.—^U. S. V. Diego, D.C.Fla., 
31 P,2d 305. 

98. Ala.—Joiner v. State, 168 So. 

885, 232 Ala. 522. 

Miss.—State ex rel. District Attor¬ 
ney V. Ingram, 176 So. 392, 179 
Miss. 485. 

Okl.—^Losawyer v. State ex rel. Ste¬ 
ger, 99 P.2d 148, 186 Okl. 519. 

99. Ala.—^Joiner v. State, 168 So. 

886, 232 Ala. 522. 

Iowa.—State v. Dietz, 211 N.W. 727, 
202 Iowa 1202—State v. James, 211 
N.W. 372, 202 Iowa 1137. 

Kan.—State v. Jones, 270 P. 579, 
126 Kan. 658. 

Miss.—State ex rel. District Attor¬ 
ney V. Ingram, 176 So. 392, 179 
Miss. 486—State ex rel. District 
Attorney v. White, 173 So. 456, 178 
Miss. 542, followed in State ex rel. 
District Attorney v. Hoyt, 178 So. 
89. 

Mont.—Corpus Juris cited in State 
V. Mercier, 225 P. 802, 803, 70 
Mont. 333. 


Wyo.—State v. Longpre & Cameron. 

251 P. 468, 35 Wyo. 482. 

33 C.J. p 698 note 73. 

1. Wyo.—State v. Longpre & Cam¬ 
eron, supra. 

2. Iowa.—State v. Huff, 40 N.W. 
720, 76 Iowa 200. 

3. N.H.—Rancour’s Petition, 20 A. 
930, 68 N.H. 172. 

4. Ga.—Cassidy v. Howard, 80 S.E. 

I, 140 Ga. 844. 

5. U.S.—Murphy v. U. S., C.C.A.N. 

J. , 16 P.2d 595—U. S. v. Gaffney. 

I C.C.A.N.T, 10 F.2d 694. 

33 C.J. p 698 note 76. 

6. Va.—McCarron v. Common¬ 
wealth, 193 S.E. 509, 169 Va. 387. 

7. Kan.—State ex rel. Wyman v. 
Owston, 23 P.2d 616, 138 Kan. 173. 

8. Tex.—^.(Etna Club v. State, Civ. 
App., 193 S.W. 1106, error dis¬ 
missed 199 S.W. 1090, 109 Tex. 
91. 

9. U.S.—^Rettig Beverage Co. v. U. 
S., C.C.A.Pa., 13 P.2d 740. 

Ark.—Click v. State, 176 S.W.2d 920, 
206 Ark. 648. 

10. Kan.—State v. Cipra, 141 P. 
1133, 92 Kan. 951. 

Me.—Davis v. Auld, 53 A. 118, 96 Me. 
559. 

33 C.J. p 698 note 67. 

“Actions to abate liquor nuisances 
and for Injunctions are civil and not 
criminal . . . and the same high 
degree of proof is not necessary as 
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cases in which the evidence has been held sufficient lar violations of law for which abatement or in- 
'or insufficient to establish the existence of a liquor junction is sought,to identify the premises,to 
nuisance^i not voluntarily abated,^ 2 or the particu- 


in a criminal proceeding. But there 
must be proof of the various ele¬ 
ments required by the statute.”— 
State ex rel. Eubanks v. Dick, 92 P. 
2d 92, 97, 150 Kan. 230. 

11. Evidence held sxifiLcient 

(1) In general. 

U. S.—U. S. V. Fox. C.C.A.N’.Y., 60 F. 
2d 685—U. S. V. Johnson, C.C.A. 
X.T., 54 F.2d 977—U. S. v. Swetell. 
D.C.N.J., 51 F.2d 121—Atles v. U. 
S., C.C.A.^^J., 50 F-2d 808, 78 A. 
L.R. 435—Crocker First Federal 
Trust Co. V. U. S., C.C.A.Cal., 38 F. 
2d 545—U. S. V. Brown, D.C.Fla., 
31 P.2d 307—U. S. V. All Buildings, 
etc., Known as Wall Property, D.C. 
Kan., 28 F.2d 774—Farrell v. U. 
S., C.C.A.N,J., 21 F.2d 318—Knis- 
kem V. U. S.. C.C.A.N,J., 13 F.2d 
845—^U. S. V. General Amusement 
Co. of Arizona, D.C.Ariz., 19 F.2d 
630—Casey v. U. S.. C.C.A.N.X, 
8 F.2d 709—U. S. v. Archibald. D. 
C.N.T., 4 F.2d 587—Denapolis v. 
U. S., C,C.A.La., 3 F.2d 722—South 
Fork Brewing Co. v. U. S., C.C.A. 
Pa., 1 P.2d 167, certiorari denied 
45 S.Ct 125. 266 U.S. 626, 69 L.Ed. 
475, and affirmed 46 S.Ct. 349. 270 

U. S. 631, 70 L.Ed. 770—U. S. v. Be 
Neen, D.C.Mont, 4 F.Supp. 387— 
Capawana v. U. S., C.C.A.N.J., 294 
F. 153—^U. S. V. Reisenweber, C.C. 
A.N.T.. 288 P. 520. 

A.la.—West v. State ex rel. Evans, 
189 So. 772, 238 Ala. 138—Klein 

V. State ex rel. Evans, 189 So. 771, 
238 Ala. 148—Gizler v. State ex 
rel. Green, 189 So. 556, 238 Ala. 80 
—Chandler v. State ex rel. Kill- 
crease, 187 So. 189, 237 Ala, 407. 

Ark.—Click v. State, 176 S.W.2d 920. 
206 Ark. 648—Portman v. State ex 
rel. Wood, 162 S.W.2d 67. 204 Ark. 
349—^Wald v. State ex rel. Robin¬ 
son. Ill S.W.2d 553, 196 Ark. 1180. 
Ga.—Pullen v. Meadors, 27 S.E.2d 
655, 196 Ga. 796—Ogletree v. At¬ 
kinson, 22 S.E.2d 783, 195 Ga. 32. 
Iowa.—State v. Dietz, 211 N.W. 727, 
202 Iowa 1202—^Hammond v. Join¬ 
er, 197 N.W. 305—State v. Schau- 
enberg, 197 N.W. 295, 197 Iowa 
445. 

Kan.—State ex rel. Eubanks v. Dick, 
92 P.2d 92, 150 Kan. 230—State v, 
Jones, 270 P. 579, 126 Kan. 658. 
Miss.—State ex rel. District Attor¬ 
ney V. Ingram, 176 So. 392, 179 
Miss. 485. 

Mont.—State v. Mercier, 225 P. 802, 
70 Mont. 333. 

Neb.—State ex rel. Towle v. Byen, 
264 N.W. 901, 130 Neb. 416. 

Okl.—^Losawyer v. State ex rel. Steg- 
er, 99 P.2d 148, 186 Okl. 519. 

S.C.—State V. ^nderson, 160 S.E. 
786, 158 S.O. 864. 


Tenn.—State v. James, 145 S.W.2d 
783, 177 Tenn. 21. 

Wyo.'—State w Luckuck, 10 P.2d 96S. 
44 Wyo. 21S—State v. Bernweiser, 
271 P. 13, 39 Wyo. 314—State v. 
Longpre & Cameron, 251 P. 468, 35 
Wyo. 482. 

33 C.J. p 698 notes 71. 72. 

(2) To warrant closure of entire 
building. 

U.S.—U. S. V. Van Blargen, C.C.A.N. 
J.. 60 F.2d S74. 

Mont.—State v. Young, 234 P. 248, 
72 Mont. 408. 

(3) To warrant closure of a por¬ 
tion of premises.—^U. S. v. Labor 
Products & Ice Co., D.C.Pa., 53 F.2d 
477. 

(4) To authorize abatement of 
beer garden as a nuisance, notwith¬ 
standing testimony that general rep¬ 
utation of the place was good,— 
State v. Snoderly. 101 P.2d 9, 61 
Idaho 314. 

Evidence held insufficient 

(1) In general. 

U. S.—Davila v. U. S., C.C.A.Puerto 
Rico, 54 P.2d 356—U. S. v. Diego. 
D,C.Fla,. 31 P.2d 305. 

Ga.—^Poster v. Mayor and Council of 
City of Carrollton, 24 S.E.2d 143, 
68 Ga.App. 796. 

Iowa.—Doebler v. Cherpakov, 250 N. 
W. 894, 217 Iowa 86—State v. Ali- 
ber, 214 N.W. 610, 204 Iowa 144. 
Kan.—State ex rel. Harley v. Har¬ 
ness, 105 P.2d 885, 152 Kan. 468. 
Miss.—State ex rel. v. Carr, 4 So.2d 
237, 191 Miss. 659. 

Pa.—Commonwealth v. Eckert, 9 Pa. 
Dist. & Co., 158, 40 Lanc.L,Rev. 
253. 

Tex.—Birdett v. State, Civ.App., 158 
S.W.2d 902, affirmed State v. Bir- 
dette, 162 S.W.2d 932, 139 Tex. 357. 

(2) Evidence of nuisance use of 
apartment within thirty days did not 
authorize closing other separate 
apartments in building, where their 
nuisance use antedated thirty-day 
period.—State v. Robinson, 229 N.W. 
403, 250 Mich. 99. 

(3) Injunction for abatement of 
liquor nuisance is not warranted un¬ 
der statute merely by evidence that 
premises have general reputation of 
being places where liquors are sold 
or that they have been scene of dis¬ 
orders other than violation of liquor 
laws.—^McCarron v. Commonwealth, 
193 S.E. 609, 169 Va. 387. 

Pxlma facie evldeace 

(1) Possession of liquor Is prima 
facie evidence of nuisance.—Schutte 

V. U. S., C.C.A.Mich., 21 F.2d 830. 

(2) Brewery’s keeping of beer of 
high alcoholic content in kegs in 
racking room and barring door of 
racking room, in violation of regu- 
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lations, constitute evidence of nui- 
=?anco which will prevail until satis¬ 
factorily explained.—Daeuffer-Lie- 
berman Brewing Co. v. U, S., C.C.A. 
Pa., 36 F.2d 568. 

(3) Pact that beer coming from 
brewery and lawfully taken up from 
street contained illegal percentage of 
alcohol is prima facie evidence that 
such beer was manufactured and 
oossessed in brewery justifying de¬ 
cree closing premises where brewery 
introduced no evidence to overcome 
prima facie case.—U. S. v. Phoenix 
Cereal Beverage Co., C.C.A.N.Y., 65 
P.2d 398. 

12. Evidence held sufficient 

Ind.—Martin v. State, 177 N.B. 354, 
93 Ind.App. 26. 

13. Evidence held sufficient 

(1) To show sale of liquor,—^Peter 
Hand Co. v. U. S., C.C.A.I11., 2 F.2d 
449. 

(2) To show continued unlawful 
sale.—Lokey v. Davis, 21 S.B.2d 69, 
194 Ga. 175, followed in Davidson v. 
Davis, 21 S.B.2d 71, 194 Ga. 178. 

(3) To show sale to minors.—^Di- 
giacomo v. State, 105 S.W.2d 78, 194 
Ark. 24. 

(4) To show maintenance of place 
where persons were permitted to re¬ 
sort for the purpose of drinking. 
Neb.—State ex rel. Johnson v. Hash, 

13 N.W.2d 716, 144 Neb. 495. 

Tex.—^Sportatorium v. State, Civ. 
App., 104 S.W.2d 912, error dis¬ 
missed.—^Hetrick v. State, Civ. 
App., 87 S.W.2d 887. 

(5) To show manufacture and 
sale of beer.—Daeuffer-Lieberman 
Brewing Co. v. U. S., C.C.A.Pa., 36 
P.2d 568. 

(6) To show possession and sale 
of intoxicating liquor.—U. S. v. My¬ 
ers, 214 N.Y.S. 438, 215 App.Div. 624. 

(7) To show unlawful keeping of 
liquor.—Ford v. State, 234 P. 635, 
109 Okl. 79. 

Evidence held insufficient 

(1) To show guilt of selling in¬ 
toxicating liquor. 

Alaska.—U. S, v. Rex Hotel, '8 Alas¬ 
ka 21. 

Ga.—^Foster v. Mayor and Council of 
City of Carrollton, 24 S.E.2d 143, 
68 Ga.App. 796. 

Miss.—State ex rel. v. Carr, 4 So.2d 
237, 191 Miss. 659. 

(2) To show that building was 
used for illegal manufacture, sale, 
or keeping for sale, of intoxicating 
liquors.—Doebler v. Cherpakov, 250 
N.W. 894, 217 Iowa 86. 

14. Evidence held snffloient 
U.S.—U. S. V. Marhold, D.aN.J.. 18 
F.2d 779. 
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show that defendant was the occupant^® or owner, 
or to show that defendant, as owner, knew or should 
have known of the use being made of his premis- 
To warrant the closing of premises after 
abatement of the nuisance, there must be sufficient 
evidence to justify an inference of a probable con¬ 
tinuance of the offense.^s 

Undisputed testimony that liquors were kept, 
stored, possessed, and sold on premises in violation 
of a state liquor control act on various dates estab¬ 
lishes as a matter of law that such premises con¬ 
stitute a common nuisance subject to abatement in 
the absence of proof of abatement before filing or 
trial of the state’s action.^^ Testimony of witness¬ 
es who had seen intoxicated persons, and who had 
merely heard or suspected that the liquor had been 
obtained from defendant, but had no actual knowl¬ 
edge thereof, is practically worthless.^® Defend¬ 
ant’s right to manufacture under a permit is not es¬ 
tablished by testimony of a witness that, as far as 
the witness knew, defendant had a permit to man- 
ufacture.2i Failure of defendant to testify is a 


circumstance to be considered and may render oth¬ 
er evidence sufficient to justify an injunction against 
him.22 In ^ suit to abate a nuisance maintained by 
a sublessee, where the lessor files a cross bill ask¬ 
ing for cancellation of the lease, the evidence must 
be sufficient to fasten on the lessee some actual no¬ 
tice of the sublessee’s offenses.22 

§421. -Trial or Hearing 

Trial of actions or suits to abate or enjoin liquor 
nuisances is governed by the rules applicable in actions 
or suits in equity generally, except as modified by stat¬ 
utory provisions. 

Except as modified by statutory provisions, the 
trial of actions or suits to enjoin or abate liquor 
nuisances is governed by the rules applicable to ac¬ 
tions or suits in equity generally.24 In such action 
the court may proceed, as in other injunction cases, 
to try the truth of the charge without a jury, and 
grant or refuse the injunction prayed for,25 but a 
trial by jury may be had if desired26 and the court 
may submit issues on conflicting evidence to a jury 
and be guided by their finding. 27 The submission 


15. Evidence held sufficient 

U.S.—U. S. V. Johnson, aC.A.N.Y., 54 

F.2d 977—U. S, v, L^naro, D.C.N. 

T.. 51 F.2d 426—Atles v. U. S., C. 
C.A.N.J.. 50 F.2d 808, 78 A.L.R. 
435. 

16. Evidence held insufficient 

U.S.—U. S. V. Johnson. C.C.A.N.Y., 

54 F.2d 977—U. S. v. McCrory, C. 
C.A.N.Y., 26 F.2d 189. 

17. Evidence held sufficient 

U.S.—U. S. V. All Buildings, etc.. 
Known as Wall Property, D.C. 
Kan., 28 F.2d 774. 

Ala.—Gorman v. State ex rel. Em¬ 
bry, 198 So, 3, 240 Ala. 175—Joiner 

V. State, 168 So. 885, 232 Ala. 522. 
Ga.—Baskin v. Meadors, 27 S.E.2d 

696, 196 Ga. 802. 

Ind.—Levy v. State, 152 N.E. 873, 86 
Ind.App. 666. 

Iowa.—State v. Campbell, 214 N.W. 
550, 204 Iowa 147—State v. Riley, 
211 KW. 731, 202 Iowa 1213— 
State v. James, 211 N.W. 372. 202 
Iowa 1137—State v. Jones, 210 N. 

W. 784, 202 Iowa 640. 

Minn.—State v. Stapleton, 207 N.W. 
137, 166 Minn. 98. 

Mont.—State v. Young, 234 P. 248, 
72 Mont. 408. 

Pa.—Commonwealth v. Pendalll, 159 
A. 20, 306 Pa. 186. 

33 C.J. p 699 note 79. 

Evidence held insufficient 
Iowa—State v. De Leon, 215 N.W. 
973, 204 Iowa 843—State v. Pick¬ 
ett, 210 N.W. 782, 202 Iowa 1321. 
Kan.—State v. Pink, 110 P.2d 73*8, 
153 Kan. 367. 

Eirect or inferential proof 
Pact that owner of realty know¬ 


ingly permitted maintenance of a 
liquor nuisance thereon by his ten¬ 
ants may he proved directly or in- 
ferentially, and proof of any facts 
sufficient to excite suspicions of any 
prudent person and to put him on 
inquiry is equivalent to knowledge 
of the ultimate fact.—State ex rel. 
Eubanks v. Dick, 92 P.2d 92, 150 
Kan. 230. 

18. U.S.—Pessler v. U. S., C.C.A.Pa., 
39 F.2d 363. 

Evidence held sufficient 
U.S.—Grosfteld v. U. S., Mich., 48 S. 
Ct. 329, 276 U.S. 494, 72 L.Ed. 670, 
59 A.L.R. 620—U. S, v. Conner. D. 

C. Del., 51 F.2d 866—U. S. v. Flood, 

D. C.Del., 61 P.2d 865—U. S. v. 
Barnes, D.C.DeL, 51 P.2d 849— 
Fessler v. U. S., aC.A,Pa., 39 F.2d 
363—U. S. V. Rosoff, C.C.A.N.Y,, 27 
F.2d 719, certiorari dismissed Ros- 
eff V. U. S., 49 S.Ct. 82. 278 U.S. 
663, 73 L.Ed. 570—U. S. v. Pepe. C. 
C.A.N.Y., 12 F.2d 985—Pilsen 
Products Co. V. U, S., C.C.A.I11., 2 
P.2d 453. 

D.C.—Hill V. U. S., 44 F.2d 889, 69 
App.D.C. 381. 

Iowa.—Sta+8 V. Riley, 211 N.W. 731, 
202 Iowa 1213. 

Pa.—Commonwealth v. Pendalli, 169 
A. 20, 306 Pa. 186. 

Evidence held insufficient 
U.S.—u. S. V. Burtell. D.CJOel., 61 
P.2d 765. 

19. Tex.—State v. Crystal Club, Civ. 
App., 177 S.W.2d 110. 

20. Mo.—State v. Salley, 216 S.W. 
241. 


21. U.S.—Peter Hand Co. v. U. S., a 
C,A.I1L, 2 P.2d 449. 

22. Tex.—Jeter v. State, Civ.App., 
171 S.W.2d 192, error refused. 

Intent of defendant 

An action to enjoin violations of 
liquor control act was “civir* in na¬ 
ture, and the question of defendant's 
intent with reference to his future 
conduct was material so that the 
presumption arising from his failure 
to testify strengthened evidence 
against him.—^Jeter v. State, supra. 

23. U.S.—U. S. V. Small, C.C.A.N. 
Y., 24 P.2d 786, certiorari denied 
O’Leary v. N. & M. Realty Corpo¬ 
ration. 48 S.Ct. 529, 277 U.S. 593, 
72 L.Ed. 1005. 

Information on which reasonable 
person would act is necessary for 
lessee’s lease to be forfeited because 
of sublessee's liquor nuisance.—U. S. 

V. Smail, C.C.A,N.Y., 24 P.2d 786, cer¬ 
tiorari denied O'Leary v. N. & M. 
Realty Corporation, 48 S.Ct. 529, 277 
U.S. 593, 72 L.Ed. 1005. 

24. Pa.—Commonwealth v. James J. 
Cochran Post No. 251 of V. F. W. 
of U. S., 38 A.2d 250, 350 Pa. 111. 

25. Kan.—Cowdery v. State, iSO P. 
953, 71 Kan. 450. 

33 C.J. p 699 note 82. 

26. Pa.—Commonwealth v. James 
J. Cochran Post No. 261 of V. F. 

W. of U. S., 38 A.2d 250, 350 Fa. 

111 . 

27. N.H.—State v. Harrington, 46 
A. 404, 69 N.H. 496. 
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of a proceeding to enjoin a liquor nuisance on affi¬ 
davits is irregular and erroneous; the cause should 
be set down for trial and hearing on evidence ad¬ 
duced according to ihe usual practice ;2S and a full 
hearing is essential before one’s place of business 
can be adjudged a nuisance and a decree of closure 
entered.-^ However, on final hearing in a suit to 
abate, the case may be decided on the proof sub¬ 
mitted on the hearing for a temporary injunction 
where defendant made no request to present addi¬ 
tional evidence and demanded no further hearing to 
offer other evidence.^o 

A statute providing for trial at the first term of 
court after due and timely service of notice of the 
commencement of the action being permissive rath¬ 
er than mandatory, trial may be had at a later 
term.31 The fact that a hearing is remote from the 
commission of the offense will not prevent a decree 
where no unreasonable delay appears and the nui¬ 
sance has not been abated.^^ Where, in a suit to 
enjoin a liquor nuisance, a continuance is asked for 
by one party for the purpose of taking depositions, 
and the other party insists on a trial, the court 
should have determined and caused to be entered 
on record that the case should be heard on deposi¬ 
tions before continuing it.^s The fact that a crim¬ 
inal action for a violation of the prohibitory law, 
and a civil action to enjoin the maintenance of a 
nuisance under the same law, are pending in the 
same court at the same time, is no good reason for 
postponing the hearing of the civil case until the 


criminal case is disposed of,^^ and it is not preju¬ 
dicial to hear evidence in contempt proceedings 
against one defendant at the time when evidence 
in the injunction suit against the several defend¬ 
ants is being heard.’^ On final hearing a bill may 
be dismissed notwithstanding the showing made at 
the preliminary hearing that a nuisance was main¬ 
tained and preliminary injunction granted.^® The 
trial court may, in a proper instance, reopen the 
case for the introduction of additional evidence.^" 

Questions of law and fact. What constitutes a 
liquor nuisance is a question of fact in each case,^s 
as is the question whether a beverage is intoxicat- 
ing.29 Whether the use as a beverage of a prepara¬ 
tion containing a large percentage of alcohol has 
been destroyed by being compounded with other 
substances is a question of fact in a suit to abate 
a liquor nuisance.^® Whether the owners consent¬ 
ed to, or acquiesced in, a violation of law is a ques¬ 
tion of fact for the jury.'^^ 

Instructions and findings. Where the trial is be¬ 
fore a jury, the instructions should be framed with 
a careful regard to the rights of defendant.'^^ In 
an action to abate a liquor nuisance the findings 
must not be inconsistent,^^ and must be supported 
by the evidence.^^ Findings that premises were a 
common nuisance will not support a decree closing 
the premises for a year where the lessee of the 
premises was not made a party to the proceedings 

or served with process.^ 5 


28- Iowa.—^Batten v. Snearly Bros., 
150 N.-W. 583, 168 Iowa 362. 

33 O.J. p 699 note 87. 

29. Tex.—^Malone v. State, Civ.App., 
77 S.W.2d 335. 

30. Miss,—Caravella v. State ex rel. 
Holcomb, 186 So. 653, 185 Miss. 1. 

31. Iowa.—State v. Johnson, 214 N. 
W. 594, 204 Iowa 160. 

32. U.S.—U. S. V. Varele, D.C.S.D., 
40 P.2d 941—Enffler v. U. S., O.C.A. 
Minn., 25 F.2d 37—Farrell v. U. 
S., aaA.N.J., 21 F.2d 318. 

Pa.—Commonwealth v. Pendalli, 159 
A, 20, 306 Pa. 186. 

33. Iowa.—^Ellwood V. Price, 34 N. 
W. 618, 73 Iowa 84. 

34. Kan.—Cowdery v. State, 80 P. 
953, 71 Kan. 450. 

35. U.S.—Woodside v. U. S., C.C.A. 
Va., 60 P.2d 823. 

36. U.S.—U. S. V. Ward. O.C.A.Pa,. 
6 F.2d 182. 

37. Iowa.—State v. Marker, 224 N. 
W. 588, 208 Iowa 1001. 

AJtialysls of liquor 

In action to abate nuisance, it was 
not error for presiding* Judge to have 


analysis made to determine fitness 
of liquor as a beverage, and reopen 
case for its introduction—State v. 
Marker, supra. 

38. U.'S.—U. S. V. Diego, D.CFla., 
31 F,2d 305. 

IXLCorpozated club 
In a suit to enjoin the sale of in¬ 
toxicating liquors without a license 
by an incorporated club, where there 
was evidence that defendant was a 
bona fide club and incidentally fur¬ 
nished Intoxicating liquors to its 
members without profit, which did 
not require a license or constitute a 
nuisance, an issue of fact was raised 
for the Jury, and the giving of a 
peremptory instruction was error.— 
Wigwam Bowling & Athletic Club v. 
State, Tex.Civ.App., 193 S.W. 430. 

39. Kan.—State ex rel. Wyman v. 
Owston, 23 P.2d 616, 138 Kan. 173. 

40. Iowa.—State v. Bokmeyer 
Bros., 176 N.W. 78, 187 Iowa 1312. 

41- Tex.—^McCoU v. Hardin ex rel. 
State, Civ.App., 70 S.W. 2d 327, 

42. Iowa.—State v. Huff, 40 N.W. 
720, 76 Iowa 200. 
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Kan.—State v. Goff, 61 P. 683, 62 
Kan. 104. 

43. Cal.—Hammond v. McDonald, 
122 P.2d 332, 49 Cal.App.2d 671. 

Findings held inconsistent 
In action to abate a liquor nui¬ 
sance, findings that defendants were 
conducting a bona fide restaurant 
but that they also sold intoxicating 
liquors, other than beer, without 
meals, which was illegal and in ef¬ 
fect amounted to the maintenance 
therein of a saloon and barroom con¬ 
trary to law, were irreconcilably in¬ 
consistent, and required reversal of 
Judgment of abatement.—^Hammond 
V. McDonald, supra. 

A. direction for a decree for com¬ 
plainant in proceedings to abate a 
nuisance involves a finding that a 
nuisance was being maintained at 
the commencement of a suit, al¬ 
though there is an express finding 
as to the maintenance of a nuisance 
on a specified date prior thereto.— 
Shore v. TJ. S., C.C.A.I1L, 282 F. 857. 

44. U.S.—Kennedy v. U. S., 0.0.A. 
Nev., 4 F.2d 486. 

45. D.S.—U. S. V. Fox, C.C.A.N.T., 
60 F.2d 685. 
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§ 422. -Relief Awarded in General 

The nature and extent of the relief to be awarded 
are to be determined on considerations obtaining in eq¬ 
uity actions, and will depend on the facts and circum¬ 
stances of the particular case and appropriate statutory 
provisions. 

When the jurisdiction of a court of equity is in¬ 
voked to abate a liquor nuisance, the nature and 
extent of the relief are to be determined on consid¬ 
erations obtaining in equity actions.'^ 6 Whatever 
means are reasonably necessary to abate a liquor 
nuisance, even to the extent of taking or destroying 
property of an innocent owner, may be adopted 
without infringing constitutional rights,“^7 ])ut only 
such relief may be granted as will conform to the 
case made by the bill of complaint,'^8 and the rem¬ 
edy must be applied according to the circumstances 
of the particular case.'^9 Where the statutes so 
provide, in a suit to abate a nuisance conducted by 
a tenant the owner may intervene and obtain can¬ 
cellation of the lease,50 but a forfeiture of a lease 
cannot be decreed unless all the lessees are before 
the court.51 A writ of assistance to enable the land¬ 
lord to regain possession of the property from a les¬ 
see may be issued.52 

§ 423, -Abatement 

Abatement of a liquor nuisance is to be had by such 
proceedings as will do away with the nuisance, and to 
enjoin or suppress Is tantamount to abatement. Under 
some statutes, premises may be closed on conviction of 
the crime of maintaining a nuisance. 

While, in a proper case, as discussed in the C.J.S, 
title Nuisances §§ 103-10^ also 46 CJ. p 755 note 4 
-p 759 note 74, a nuisance may be abated summarily, 
and the property destroyed, the abatement of a liq¬ 
uor nuisance does not require destruction but calls 
for such proceedings as will do away with the nui¬ 
sance and, in this connection, to enjoin or suppress 
the nuisance is tantamount to abatement.^^ Thus 
while ordinarily injunction and abatement are dis¬ 


tinct and separate, under statutes applicable to liq¬ 
uor nuisances they have been regarded as one and 
the same, 54 and a judgment enjoining the keeping 
or selling of liquor on the premises and ordering 
the building closed for a year is both abatement and 
injunction.55 Orders of closure or padlocking, in¬ 
cident to injunction, are considered infra § 424. 

Closure on comnction of crime. Under a statute 
so providing, on conviction of the crime of main¬ 
taining a nuisance by violation of the liquor laws, 
closure of the premises is proper.^® The order need 
not be made at the time of a plea of guilty or of 
sentence to pay a fine, but may be made on any 
subsequent day of the same term.57 on convic¬ 
tion, the court orders abatement, the order should 
be sufficiently specific to guide the officer in the dis¬ 
charge of his duty.58 An order of abatement, to 
the extent that it includes property not described in 
the indictment or connected with the nuisance, is 
void.59 

Removal and sale of personalty. A statute pro¬ 
viding for forfeiture and sale of property extends 
only to the propert}’’ or such portion of it actually 
used in connection with the nuisance,®® but it is not 
necessary that the owmer of the property so used 
shall have participated in the unlawful acts.®^ Un¬ 
der a statute providing for removal and sale of all 
personalty on the premises, the order should suffi¬ 
ciently describe the property.®2 

§ 424. -Injunction 

a. In general 

b. Closure or padlocking 

a. In General 

Where facts to support such a decree have been es¬ 
tablished, a final injunction may issue, and the decree 
should be broad enough to preclude the possibility of a 
continuing of the nuisance by defendants or anyone in 
privity with them. 


4 ®. TJ. S. V. Richards, 229 N. 

W. 657, 201 Wis. 130. 

Any relief decreed within princi¬ 
ples applicable to egultable actions 
in government’s suit to enjoin liquor 
nuisance will not constitute enforce¬ 
ment of forfeiture or unauthorized 
exercise of Jurisdiction.—S. v. 
Richards, supra. 

47. U.S.—U. S. V. Auto City Brew¬ 
ing Co., D.C.Mich., 5 F.2d 362— 
U. S. V. Boynton, D.C.Mich., 297 F. 
261. 

48. U.S.—Quandt Brewing Co. v. U. 
S., C.C.A.N.Y., 47 F.2d 199. 

49. U.S.—U. S. V. -Kelly, D.C.Idaho, 
24 P.2d 133. 


60 F.2d 685—^U. S. v. Boynton, D. 
C.Mich., 297 F. 261. 

51. U.S.—tJ. S. V. Doe, D.C.N.T., 33 
F.2d 339. 

52. U.S,—U. S. V. Gaffney, C.C.A.N. 
Y., 10 F.2d 694. 

53- Mont.—State v. Young, 234 P. 
248, 72 Mont. 408. 

54- Mont.—State v. Young, supra. 

55. Mont.—State v. Young, supra, 

56. Iowa.—State v. Adams, 47 N.W. 
770, 81 Iowa 593. 

33 C.J. p 699 note 91'[a], 

BescriptioxL in indictment 
Where indictment particularly de¬ 
scribed location of nuisance, judg¬ 
ment of conviction, on plea of guilty, 
established only existence of nui¬ 
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sance described.—^Davidson v. Brad¬ 
ford, 212 N.W. 476, 203 Iowa 207. 

57. Ohio.—State v. Sundry Persons, 
2 Ohio Dec, (Reprint) 435, 3 West. 
UMonth. 92. 

58. Ind.—^Howard v. State, 6 Ind. 
444. 

59. Iowa.—^Davidson v. Bradford, 
212 N.W. 476, 203 Iowa 207. 

60. Ky.—Froedge v. Commonwealth 
ex rel. Pursley, 158 S,W.2d 426, 
289 Ky, 168—Rickman v. Common¬ 
wealth, 265 S.W. 452, 204 Ky. 848, 
dissenting opinion 265 S.W. 609. 

33 C.J. p 673 note 72 [c]. 

el. Ky.—^Moore v. Commonwealth, 
168 S.W.2d 342, 293 Ky. 55. 

62. Iowa,—Craig v. Werthmueller, 
43 N.W. 606. 78 Iowa 598. 


Sa U.S.—U. S. V. Fox, C.C.A,N.Y., 
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The question whether a final injunction to abate a 
liquor nuisance should issue should be determined 
on considerations of prevention and not punish¬ 
ment,and before injunctional relief is granted it 
should appear that fine or imprisonment is inade¬ 
quate to prevent continuance of the nuisance.®"^ In 
a suit for injunction against the maintenance of a 
liquor nuisance, a finding of a violation of the law 
has been held to necessitate an order of abate¬ 
ment,even though the violations have ceased be¬ 
fore commencement of the action.®^ An injunction 
abating a common nuisance under a liquor law 
should be broad enough to preclude the possibility 
of a continuing or reopening of the nuisance by de¬ 
fendants or by any one in privity with them, 67 and 
may be so molded as to maintain jurisdiction to ac¬ 
complish the purpose of the bill to enjoin or abate 
the nuisance.®^ It should forbid defendant to carry 
on the business or conduct the saloon or bar com¬ 
plained of,®^ and should designate with reasonable 


certainty the place to which its prohibition is in¬ 
tended to apply.70 The decree should provide all 
the relief warranted by the petition and the evi- 
dence,7i but it should not go further than the prayer 
of the bi 11,72 or enjoin more than the evidence will 
support.72 

The order or decree made by the court must be 
authorized by the provisions of the statute under 
which the injunction is sought,74 and a decree un¬ 
der a statute not applicable to the particular case is 
bad.75 Although one may properly be enjoined 
from violating a bootlegging statute at any place 
within the jurisdiction,76 a decree should not enjoin 
defendant from keeping liquor, not only on the 
premises described in the bill, but on any other 
premises in the jurisdiction.77 A decree merely en¬ 
joining defendant generally from commission of a 
certain class of crimes is void.76 An injunction to 
abate a nuisance, whether or not accompanied by 
a closing order, is not perpetual but is deemed to 


63. U.S.—^U. S. V. Miller, D.C.Tex.. i 

31 F.2d 807. I 

Zujtmctioxi properly denied 
Where there is no ground for be¬ 
lief that as to a particular defend¬ 
ant a liquor nuisance exists or is to 
be apprehended in the future, a per¬ 
manent injunction against him will 
be denied.—U. S. v. Miller, supra. 

64 . Wia—U. S. V. Richards, 229 N. 
W. 657. 201 Wis. 130. 

Xdzie or penalty 

Under some statutes a fine in the 
nature of .a penalty may be imposed 
in a proceeding for injunction.— 
State V. Franklin, 226 P. 674. 63 
Utah 442. 

65. Conn.—^U. S. v. Stevens, 130 A. 
249, 103 Conn. 7. 

trncontradicted evidence 
Iowa—State v. Deeney, 210 N.W. 
909, 202 Iowa 742. 

66. Conn.—^U. S. v. Stevens, 130 A. 
249, 103 Conn. 7. 

Iowa—State v. Tillotta, 211 N.W. 

721, 202 Iowa 1217. 

Wyo.—State v. Bemweiser, 271 P, 
13, 39 Wyo. 314. 

67. Minn.—Corpus Juris quoted in 
•State V. Preuss, 13 N.W.2d 774, 
776, 217 Minn. 100. 

Mont.—Corpus Juris quoted in State 

V. Toung, 234 P. 248, 261, 72 Mont 
408. 

33 C.J. p 699 note 96. 

6a Ala—^Brooks v. State, 97 So. 
137, 210 Ala 97. 

09. Ind.—^Kissel v, Lewis, 59 N.B. 
478, 156 Ind. 233. 

70. Iowa—Carter v. Bartel, 31 N. 

W. 462, 110 Iowa 211. 

33 O.J. p 700 note 9'8. 


Surplusage in description 

Judgrment in abatement proceed¬ 
ing, including in description words 
“in city of Richmond"' not appearing 
in complaint, reference to same 
building being clear, was valid.—U. 
S. V. Duesdieker, 5 P.2d 916, 118 Cal. 
App. 723. 

71. Iowa—State r. Aliber, 214 N.W. 
610, 204 Iowa 144. 

Mo.—State ex rel. Wallach v. Oehler, 
App., 159 S.W.2d 313. 

Pa—Commonwealth v. Sousa, Com. 
PI., 25 Erie Co. 238, 67 York Leg. 
Rec. 133. 

Decree held proper under plead¬ 
ings and evidence. 

Tex,—Jeter v. State, Civ.App., 184 
S.W.2d 716—^Parker v. State, Civ. 
App., 161 S.W.2d 319, error re¬ 
fused. 

Utah.—Liquor Control Commission 
V. McGillis, 65 P.2d 1136, 91 Utah 
586. 

72. U.S.—Hassel v. U. S., aC.A.Pa, 
34 F.2d 34. 

33 C.J. p 700 note 99. 

Torfeiture of defendant’s equip¬ 
ment designed for manufacture of 
liquor was unwarranted where there 
was no prayer for forfeiture or find¬ 
ing that property was designed to be 
used in violation of act.—^Hassel v. 
U. S., supra 

73. U.S.—^U. S. V. David Mayer 
Brewing Co., C.C.A.N.T., 26 F.2d 
364—-Capawana v. U. S., C.C.A,N. 
J., 294 F. 163. 

74. Iowa—^Hemmer v. Bonson, 117 
N.W. 257, 139 Iowa 210, 19 L.R.A., 
N.S., 610. 

33 C.J, p 700 note 1. 

76. Tex.—^Hetrick v, Stat^ Civ,App., 
87 S.'W.2d 887. 
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statute dealing with lewdness, as- 
slgrnation, and prostitution, and giv¬ 
ing chancery court power to abate 
prostitution and similar nuisances 
and to prohibit use of property, has 
no application to gambling and liq¬ 
uor nuisances, prostitution not being 
involved.—Redding v. State, 185 So. 
560. 184 Miss. 371. 

Decree too broad 

(1) Decree enjoining bartender in 
“speakeasy" from soliciting, taking, 
or accepting orders for sale of, or 
selling, possessing, or keeping, in¬ 
toxicating liquor anywhere in court's 
jurisdiction, was too broad, statute 
being aimed at “bootleggers."—U. S. 
V. White. C.C.A.N.Y., 60 F,2d 958— 
U. S. V. Fox, C.C.A.N.Y., 60 F.2d 685. 

(2) However, a portion of such a 
decree, granting injunction to pre¬ 
vent bartender from manufacturing, 
selling, or possessing liquor on 
premises, was proper.—^U, S. v. 
White, supra. 

70. U.S.--U. S. V. Rosoff. C.C.A.N. 
Y., 27 F.2d 719, certiorari dis¬ 
missed Roseif V. U. S., 49 S.Ct. 82, 
278 U.S. 663, 73 L.Ed. 570. 

77. Ill.—State v. Brush, 149 N.E. 
262, 318 Ill. 307. 

Decree not wholly void 
In proceeding to abate liquor nui¬ 
sance conducted at inn, even If in¬ 
junction prohibiting sale of liquor at 
inn or elsewhere in county was in 
excess of court's power, in so far as 
it enjoined sale elsewhere in county, 
such fact did not invalidate injunc¬ 
tion as regarded inn.—Sullivan v. 
State, 83 S.W.2d 624, Ark. 180. 

78. Ill.—State V. Brush, 149 N.R 
262. 318 m. 307. 
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have effected its purpose at the expiration of one 
year.*^^ Where the manufacture of intoxicating liq¬ 
uor was illegal at the time of the decree, but is lat¬ 
er made legal on obtaining a permit to manufacture, 
an injunction decree should be limited to such time 
as may elapse before defendant obtains a permit.^O 
Lessee acquiring interest after a decree of abate¬ 
ment, without notice of suit, is not entitled to be 
relieved from the decree,^^ 

Where defendant has a certain time from the 
date of service of notice to appear and show cause 
why a temporary injunction should not be made 
permanent, a decree before expiration of such time 
is void.S2 Where application for injunction was 
denied because of an existing stay with leave to 
renew in the event such stay was vacated, expira¬ 
tion of the license under which sales were being 
made operates to vacate the stay^^ and subsequent 
denial of the injunction is error. 84 

Enjoining lawful acts. Generally, equity will not 
enjoin the use of realty for legitimate purposes 
wherein a liquor nuisance has been maintained,85 
and, in the absence of statutory authority, a decree 
abating a liquor nuisance cannot forbid the use of 
real property for any purpose, however lawful, dur¬ 
ing the indeterminate will of the court,86 and a de¬ 
cree perpetually enjoining use of the property for 
lawful purposes is bad.87 Where liquor law vio¬ 
lations occur at a certain place in connection with 
a legitimate business, defendant may be enjoined 
from continuing the unlawful acts but generally 
should not be enjoined from conducting any lawful ^ 
business at such place.88 Where, however, the 
main business of a place is unlawful, and the legiti¬ 
mate business is either a sham or a minor part of 


the whole, injunction should issue to abate the nui¬ 
sance by closing the place rather than by merely 
enjoining the unlawful acts,^8 and, even though de¬ 
fendant’s business is lawful, he may be enjoined 
from continuing it where the conduct and behavior 
of his patrons, constituting the nuisance, are be¬ 
yond his control.80 

An injunction prohibiting the manufacture of in¬ 
toxicating liquor does not prohibit the manufacture 
of nonintoxicating liquor, although in the course of 
such manufacture the beverage contains an intoxi¬ 
cating percentage of alcohol.^l Where the article 
whose sale is enjoined is capable of being used for 
other than beverage purposes, the injunction failing 
to specify that the injunction is against the sale of 
the article as a beverage is not void.^2 An injunc¬ 
tion is not void because it restrains one from selling 
in accordance with law, as well as in violation of 
law, the remedy being by motion for its modifica¬ 
tion.^ 8 A decree enjoining the unlawful traffic in 
intoxicants is not erroneous for failing to make an 
exception in favor of lawful transactions.84 

Destruction of property, A court of equity has 
no inherent power to order destruction of personal¬ 
ty seized on premises where a liquor nuisance was 
maintained.85 Under some statutes, however, the 
court may order destruction of liquor seized on the 
premises.88 A statutory provision for destruction 
of all property designed for the unlawful manufac¬ 
ture of liquor is not limited to movable chattels,^'^ 
but includes machinery and appliances used in such 
manufacture.88 

Mulct tax. Where the statutes so provide, on is¬ 
suance of a permanent injunction the court may im¬ 
pose a mulct tax against the premises.89 


79. U.S.—Webb v. U. S., C.C.A.MO., 
14 F.2d 574, 49 A.L.R. 612. 

80. U.S.—U. S. v. Phoenix Cereal 
Beverage Co., O.C.A.N.T., 65 'P.2d 
398 . 

81. U.S.—U. S. V. Olzak, D.C.N.J., 6 
P.2d 1014. 

82. Ala.—^Ex parte 0*Barr, 22 So. 2d 
912. 

83. N.T.—^Bruckman v. Gazdun, 9 N. 
Y.S.2d 271, 256 App.Div. 882, mo¬ 
tion granted 21 N.E.2d 198, 280 N, 
T. 689. 

84- Isr.Y. —^Bruckman v. Gazdun, 9 N, 
Y.S.2d 271, 256 App.Div. 882, mo¬ 
tion granted 21 N.B.2d 198, 280 N. 
Y. 689. 

88. Miss.—Pigford v. State ex rel. 

Broach, 183 So. 259, 184 Miss. 194. 
OkL—Gragg v. State, 175 P. 201, 73 
OkL 132. 

86. Ala.—^Brooks v. State, 97 So. 
137, 210 Ala. 97. 
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87- Tex.—^McColl v. Hardin ex rel. 

State, Civ.App., 70 S.W.2d '327. 

88. Fla.—Passon v. State ex rel. 

Burton, 193 So. 299, 141 Fla. 367. 
Miss.—Pigford v. State ex rel. 

Broach. -183 So. 259, 184 Miss. 194. 
Fart owner of business not engaged 
in unlawful acts 

Where evidence established that 
intoxicating liquor was unlawfully- 
sold at lunchroom and amusement 
park without a license from the 
state, but it did not show that part 
owner who was seldom around the 
premises took any part in the un¬ 
lawful sale, such part owner was 
properly enjoined from selling or 
keeping Intoxicating liquors on the 
premises, but should not have been 
enjoined from managing or partici¬ 
pating in the managing of the prem¬ 
ises or from working in or about the 
premises.—State ex rel. Wallach v. 
Oehler, Mo.App., 159 S.W.2d 313. 
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89. Neb.—State ex reL Johnson v. 

Hash, 13 N.W.2d 716, 144 Neb. 495. 
9a Neb.—State ex rel. Towle v. 
Eyen, 264 N.W. 901, 130 Neb. 416. 

91. U.S.—McFarland v, U. S., C.C.A. 
nt, 295 F. 648. 

92. Tex.—Ex parte Olson, 243 S.W. 
773. Ill Tex. 601. 

9a Tex.—^Ex parte Roper, 134 S.W. 
334. 61 Tex.Cr. 68. 

94, Iowa.—Dosh V. TJ. S. Express 
Co., 99 N.W. 298. 

33 C.J. p 700 note 6. 

96. XJ.S.—Quandt Brewing Co. v. U. 
S., C.C.A.N.Y.. 47 P.2d 199. 

96. Iowa.—State v. Marker, 224 N. 
W. 588, 208 Iowa 1001. 

97. U.S.—U. S. V. Auto City Brew¬ 
ing Co., D.C.Mich., 5 F.2d 362, 

9a IJ.S.—^U. S. V, Auto City Brew¬ 
ing Co., supra 

99. Iowa—State v. Marker^ 224 N. 
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b. Olosnre oi Padlockmg 

Where the statutes so provide, on abatement by fn- 
Juntion the court may order the premises where the nui¬ 
sance was maintained closed or padlocked for the period 
stated in the statute; and may permit the reopening 
or use of the premises within that time where suitable 
bond Is given. 

Statutory provisions for abatement of liquor nui¬ 
sances by injunction generally provide for an order 
closing or padlocking the premises where the nui¬ 
sance was maintained for a period of one year. 
Where such provisions are considered mandatory", 
the court, on finding the existence of a nuisance, 
must order closure of the premises but, when 
such provisions are not mandatory, the court may 
in its discretion order or refuse to order the prem¬ 
ises padlocked,^ and the property should be pad¬ 
locked only when necessary to enforce the law.^ 
A closure order is not intended as punishment for 
past offenses but is merely a reasonable and effec¬ 
tive aid in abatement of the nuisance.^ While there 
are some decisions holding that no padlock decree 
may issue where the owner had no knowledge, ac¬ 
tual or constructive, that his premises were being 


unlawfully used,® it has generally been held that the 
owner’s knowledge or notice of the use being made 
of his property is immaterial,® and this is especially 
true where the statute providing for padlocking is 
mandatory.7 The fact that an owner, on discover¬ 
ing the facts, took steps to prevent further illegal 
use has been held not to control the court’s ac¬ 
tion in padlocking the premises.® Of course, where 
it appears that the owner had knowledge of the un¬ 
lawful use of the premises, a closure order is prop¬ 
er.® 

Under an order closing the premises, they are 
closed for all purposes for the time prescribed,^® 
unless the court should sooner permit them to be oc¬ 
cupied or used.^^ A padlock decree cannot issue 
against one who has no possessory rights or propri¬ 
etary interest in the business.^^ The decree must 
be supported by the evidence^® and the court can¬ 
not order a building closed until final judgment in 
the injunction proceeding but an erroneous pre¬ 
liminary order that the premises be closed is merged 
in a valid permanent injunction padlocking the 


W. 588, 208 Iowa 1001—State v. ] 
Aliber, 214 N.W. 610, 204 Iowa 144. 

1. Iowa.—State v. Riley, 211 N.W. 
731, 202 Iowa 1213—State v. Pick¬ 
ett, 210 N.W. 782, 202 Iowa 1321. 

33 C.J. p 699 note 92. 

2. Conn.—U. S. v. Stevens, 130 A. 
249, lOS Conn. 7. 

Mich.—People ex rel, Dougherty v. { 
Holschuh, 209 N.W. 158, 235 Mich, j 
272, followed in People ex rel.; 
Dougherty v. Hildehrahdt, 209 N. 
W. 160, 235 Mich. 278. 

Neb.—State ex rel. Johnson v. Hash, 
16 N.W.2d 734, 145 Neb, 405. 

3. Ala.—Garrett v. State ex rel. 
Matthews, 179 So. 636, 23'5 Ala. 
•457. 

Okl.—Bodovitz v. State, 231 P. 604, 
107 Okl. 207—Key v. State, 224 P. 
549, 101 Okl. 211—Key v. State, 
224 P. 554, 101 Okl. 216. 

4. U.S.—Fessler v. U. S., C.C.A.Pa., 
39 P.2d 363—U. S. v. Boynton, D. 
C.Mich., 297 P. 261. 

Previous violatioas by owner in 
possession will not alone suffice to 
support decree closing premises.— 
Fessler v. U. S., C.C.A.Pa., 89 F.2d 
363. 

Nonparticipation by owner 

In suit to enjoin occupancy of 
premises as liauor nuisance, owner’s 
nonparticipation in tenant’s criminal 
act is no defense, statute being pre¬ 
ventive, not punitive.—Grosfield v. 

U. S., Mich., 48 S.Ct. 329, 276 U.S. 
494, 72 L.Ed. 670, 59 A.L.R. 620— 
U. S. V. Burtell, D.C.Del., '51 P.2d 765. 

5. Ind.—E. Horn Realty & Invest¬ 


ment Co. V. State, 184 N.B. 175, 
204 Ind. 342. 

Tex.—McColl V. Hardin ex rel. State, 
Civ.App., 70 S.W.2d 327. 
validity of order 

Where knowledge of the owner 
must be found in order to close the 
premises, it is error, in a suit 
against a lessee’ only, to issue such 
an order after refusing to allow the 
owner to intervene to establish ab¬ 
sence of guilty knowledge.—Ogletree 

V. Atkinson, 22 S.E.2d 783, 195 Ga. 
32. 

a. U.S.—U, S. V. Barnes, D.C.Del., 
51 F.2d 849—U. S. v. Burtell, D.C. 
Del., 51 F.2d 765—U. S. v. Brown, 
D.CPla., 31 F.2d 307—U. S. v. All 
Buildings, Etc., Known as Wall 
Property, D.C.Kan., 28 P.2d 774— 
Engler v. U. S., C.C.A.Mlnn., 25 F. 
2d 37—Farrell v. U. S., C.C.A.N.J., 
21 P.2d 318—U. S. V. Studio Club. 
D.C.N.T., 12 F.2d 462, modified on 
other grounds, C.C.A., U. S. v. 
Pepe, 12 P.2d 985—U. S. v. Boyn¬ 
ton, D.C.Mich., 297 F. 261. 

Contra U. S. v. Schwartz, D.C.Mass., 
1 P.2d 718. 

Kan.—State ex rel. Eubanks v. Dick, 
92 P.2d 92, -150 Kan. 230. 

After tenant ejected 
Under National Prohibition Act tit 
2 §§ 21, 22, 27 U.S.C.A. §§ 33, 34, 
property of innocent owner may be 
closed after ejectment of tenant to 
abate liquor nuisance.—Schlieder v. 
U. S., C.C.A.La, 11 F.2d 34*5. 
Mortgagee 

In suit to abate liquor nuisance, 
mortgagees of premises stand in no 
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better position than owner, and are 
not protected.—Quandt Brewing Co. 
V. U. S., C.C.A.N.X., 47 F.2d 199. 
Sublessee 

A lessee may maintain nuisance 
without having knowledge of actual 
sales of liquor by his sublessee.—^U. 
S. V. Gaffney, C.C.A.N.Y., 10 P.2d 694. 

7. Iowa—State v. De Leon, 215 N. 

W. 973, 204 Iowa 843—State v. 
Deeney, 210 N.W. 909, 202 Iowa 
742. 

33 C.J. p 699 note 91 [a] (1). 

8. D.C.—Hill V. U. S., 44 F.2d 889, 
59 App.D.C. 381. 

9. U.S.—Quandt Brewing Co. v. U. 

S. , C.C.A.N.Y., 47 P.2d 199—U. S. 
V. Varele, D.CIdaho, 40 P.2d 94'1. 

Minn.—State v. Stapleton, 207 N.W. 
137, 166 Minn. 98. 

10. Iowa.—^Davidson v. Bradford, 
212 N.W. 476, 203 Iowa 207—Mc¬ 
Coy V. Clark, 80 N.W. 538, 109 
Iowa 464. 

Pa—Commonwealth v. Guzzi, 8 Pa. 
Dlst. & Co. 760, 27 Lack.Jur. 106, 
75 Pittsb.Leg.J. 337. 

Wis.—U. S. V. Richards, 229 N.W. 

657, 201 Wis. 130. 

33 C.J. p 699 note 91 [a] (2). 

11. Mont.—State v. Mercier, 225 P. 
802, 70 Mont 333. 

12. U.S.—U. S. V. White, C.CJLN. 

T. , 60 P.2d 958—U. S. v. Fox, C.C. 
A.N.T., 60 F.2d 685—U. S. v. Mc- 
Crory, C.C.A.N.T., 26 F.2d 189.- 

13- Alaska—^U. S. v. One Steel Safe, 
7 Alaska 426. 

14- Tex.—Smith v. State, CiVw4.pp., 
140 S.W.2d 299. 
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premises from the date of the preliminary order.^5 
The court may, in its decree, properly retain ju¬ 
risdiction for the entering of proper orders in the 
future.^^ A decree ordering premises closed as a 
nuisance operates to suspend a permit to manufac¬ 
ture liquor on the premises.^'^ A personal injunc¬ 
tion against a subtenant may issue, although, be¬ 
cause of abatement by the owners, no decree of 
closure is proper.i^ 

Bo7id for reopening. Under statutes so provid¬ 
ing, the owner or keeper of the place ordered abat¬ 
ed as a nuisance may avoid the enforcement of such 
order by giving a bond conditioned as prescribed.^^ 
Whether or not the use of the premises should be 
permitted after giving bond is a matter for the dis¬ 
cretion of the court^O which must not be abused,^! 
and the court may not arbitrarily refuse to permit 
an innocent owner to give bond and recover pos- 
session.22 The occupant contemplated by a statute 
permitting him to regain possession by giving bond 
is one having a proprietary right in the premises.23 


§ 424 

While the court has discretion to close the pi*em- 
ises or not, it has no discretion as to the terms of 
the statutory bond,24 and it may not, in addition to 
requiring a bond, require that prospective tenants 
be approved by the court,25 but a decree allowing 
premises to remain open on conditions which the 
court should not have imposed is not subject to 
collateral attack in a criminal prosecution for vio¬ 
lation of the law,26 

The liability of the principal and sureties on such 
a bond is governed by the conditions prescribed by 
the statute.27 The penalty of the bond becomes 
absolute when the condition of the bond is violat¬ 
ed,2 8 but one is not liable on a bond executed to 
prevent threatened execution of a partially void or¬ 
der of abatement, the bond being considered as exe¬ 
cuted under duress.29 It is not necessary that the 
person violating the condition of the bond be con¬ 
victed, in order to hold sureties liable nor is it 
necessary that he be a party to the boncL^^ 
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15. Wyo.—State v. Luckuck, 10 P. 

2d 968, 44 Wyo. 218. 

10. Ala.—Garrett v. State ex rel. 
Matthews, 179 So. 636, 235 Ala. 
457. 

Modification, of decree 

Padlocking of property, used in 
maintenance of liquor nuisance by 
one shown to be persistent violator 
of law, is proper, but should be mod¬ 
ified on suflEicient showing that prop¬ 
erty will not be again employed in 
conduct of such nuisance.—Garrett 
V. State ex rel. Matthews, supra. 

17. U.S.—^Daeuffer - (Lieberman 

Brewing Co. v. U. S., C.C.APa., 36 
P.2d 568. 

18. U.S.—^U. S. V. Chesebrough Mfg. 
Co,, D.C.N.Y., 11 F.2d 537. 

19- U.S.—Grosfield v, U. S., Mich-, 

48 S.Ct 329, 276 U.S. 494, 72 Ii. 
Ed. 670, 59 AL.R. 620. 

Pa.—Commonwealth v. Guzzi, 8 Pa, 
Dist. & Co. 760, 27 Lack.Jur. 106, 
75 Pittsb.Ueg.J. 337. 

33 C.J. p 699 note 94. 

20. U.S.—Schlieder v. U. S., C.C.A. 
La., 11 F.2d 345. 

Wash.—State ex rel. Tollefson v. No¬ 
vak, 110 P.2d 636, 7 Wash,2d '544. 
33 C.J. p 699 note 95 [a]. 

Dining room of hotel 
Court has power to permit hotel 
dining room, constituting nuisance, 
to be open for meals on giving of 
bond.~~U. S. V. Butler Hotel Co.. D.C. 
Wash., 32 P.2d 324, affirmed, C.C.A, 
Butler Hotel Co. v. U. S., 35 P.2d 76, 
certiorari denied 50 S.Ct. 248, 281 
U.S. 733, 74 L.Ed. 1149. 

€h>od faith of applicant to reopen 
Former operator or owner of 
premises seeking modification of de¬ 


cree abating liquor nuisance must 
show diligence and good faith re¬ 
garding offenses charged.—^U. S. v. 
De Neen, D.C.Mont, 4 P.Supp. 387. 

21. U.S.—Schlieder v. U. S., C.C.A. 
La., 11 F.2d 345. 

Permission to reopen held warranted 
U.S.—U. S. V. Kelly, D.C.Idaho, 24 
P.2d 133. 

Conn.—U, S. v. Stevens, 130 A. 249, 
103 Conn. 7. 

Refusal to permit reopening held 
proper 

U.S.—Title Guarantee & Trust Co. v. 

U. S., C.C.ACal., 50 P.2d 544—U. S. 

V, Thomas, D.C.Cal., 4 P.2d 857— 
Pilsen Products Co. v. U. S., C.C. 
AIll., 2 F.2d 453. 

22. U.S.—Schlieder v. U. S., C.C.A. 
La., 11 F.2d 345. 

Evidence held to require that de¬ 
cree for abatement of nuisance pro¬ 
vide for stay of injunction as to 
landlord on his giving of bond where 
he had no interest in tenant’s busi¬ 
ness and no knowledge of violations 
by tenant—U. S. v. Pepe, C.C.AN. 
T., 12 P.2d 985. 

23. U.S.—U. S. V. Fox, C.C.AN.T., 
60 P.2d 685. 

24. Wash.—State ex rel. Tollefson 
V. Novak, 110 P.2d 636, 7 Wash.2d 
544. 

25. U.S.—Crocker First Federal 
Trust Co. V. U. S., C.C.A.Cal., 38 
P,2d 545. 

26. U.S.—U. S. V. Shules, C.C.AN. 
Y., 65 F.2d 780. 

27- Wash.—State ex ret Tollefson 
V. Novak, 110 P.2d 636, 7 Wash.2d 
544. 


Particular conditions 
Under bond given in abatement 
proceeding pursuant to liquor act 
and conditioned that no liquor 
should thereafter be manufactured, 
kept, sold, etc., on the premises in 
violation of the liquor law “and” 
that the person furnishing the bond 
should pay all fines, costs, and dam¬ 
ages assessed against him for any 
violation of such laws, the use of 
“and” instead of “or” disclosed that 
the conditions were separate, par¬ 
ticularly in view of subsequent pro¬ 
vision that if any condition of the 
bond should be violated, the whole 
amount of bond might be recovered 
as a penalty, and bond could be for¬ 
feited on the mere occurrence of a 
liquor law violation upon the prem¬ 
ises.—State ex reL Tollefson v. No¬ 
vak, supra. 

28. U.S.—U. 5. V. Orth, D.C.Wash., 

•59 P.2d 774. 

29- Iowa.—^Davidson v. Bradford, 
212 N.W. 476, 203 Iowa 207. 

3a U.S.—Thompson v. U. S., C.CJL 
Mont, $0 P.2d 663. 

Proof of conviction inadmissible 
In action on bond to recover pen¬ 
alty provided in case intoxicating 
liquor should be kept at a hotel, 
judgment of conviction of party for 
possessing liquor at such hotel is in¬ 
admissible, since judgment was in 
personam and binding only on party 
and his privies.—Thompson v. U. S., 
supra. 

31. U.S.—Thompson v. U. S., supra. 
Any person may violate 

Statutory bond given in liquor 
abatement proceeding is not limited 
to acts committed solely by the prin- 
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A complaint in an action on a bond must allege 
a breach o£ the bond according to its terms.^^ 
A bond may be declared forfeited in a proceeding 
to abate a nuisance.33 Where the bond is condi¬ 
tioned, as required by statute, to cover all fines, 
costs, and damages that might be assessed for vio¬ 
lation of law, full penalty cannot be recovered with¬ 
out proof of fines, costs, or damages.34 An occu¬ 
pant giving bond to suspend a padlocking decree 
with knowledge of prior liquor violation, for which 
bond was forfeited, cannot object to injunction for 
the balance of the year after forfeiture of the 
bond,35 

§ 425. -Judgment and Enforcement 

Thereof 

The Judgment In a suit to abate or enjoin a liquor 
nuisance Is usually enforced by contempt proceedings. 

The judgment in a suit to abate or enjoin liquor 
nuisances is usually enforced by contempt proceed¬ 
ings, as discussed infra § 426, but the state is not 
limited to proceedings in personam in contempt of 
court to enforce obedience to an injunction against 
maintenance of a liquor nuisance,36 but may secure 
abatement of the .nuisance by appropriate and rea¬ 
sonable measures instituted by proceedings in rem37 
and may padlock the premises,38 and it is not nec¬ 
essary that provision therefor shall have been made 
in the original judgment for such an order.39 Dis¬ 


missal of the suit is proper as to a vendor holding 
only legal title to premises on which a nuisance was 
maintained b\’ a lessee of the purchaser.^® 

§ 426. - Contempt Proceedings for Vio¬ 

lation of Injunction 

a. In general 

b. Persons liable 

c. Defenses 

d. Procedure 

e. Evidence 

f. Punishment 

g. Appeal; certiorari 

a. In G-eneral 

Disobedience of a lawful court order In a suit tc 
abate or enjoin a liquor nuisance constitutes a punish¬ 
able contempt; the contempt proceeding Is generally 
regarded as criminal or quasi-criminal. 

Generally, disobedience of a lawful order of ri 
court through a persistence in the nuisance or oth¬ 
erwise constitutes a punishable contempt.^! A con¬ 
tempt proceeding has generally been held criminal^ 
or quasi-criminal^3 and summary^^ in its character. 

The terms of the injunction disobeyed constitute 
the measure of the alleged contumacy.'^S Where it 
is clear that an injunction has been violated, the 
court has been held without discretion to refuse to 
convict,^® but one is not guilty of contempt where 


cipal on the bond or by one acting 
through or for him, but Includes all 
liquor law violations committed on 
the premises regardless of the iden¬ 
tity of the person by whom they are 
committed.—State ex rel. Tollefson 
V. Novak. 110 P.2d 636, 7 Wash.2d 
544. 

32. U.S.—Thompson v. U. S., CC.A. 
Mont., SO F.2d 663. 

33. Ala.—Collier v. State ex rel. 
Powell, 3 So.2d 17, 241 Ala. 459. 

34 . u.S.—U. S. V. Johnson, D.C. 
Mont., 51 P.2d 312. 

Damages recoverable imder bond, 
given on permission to occupy prem¬ 
ises abated as nuisance, may include 
expense of imprisonment for fines 
unpaid.—U. S. v. Johnson, supra. 

35. U.S.—U. S. V. Hatzel, D.C.N.T., 
45 F.2d 800. 

33. Kan.—State v. Richardson, 278 
P. 752, 128 Kan. 627. 

37. Kan.—State v. Richardson, su¬ 
pra. 

38. Kan.—State v, Richardson, su¬ 
pra. 

38. KAn.—State v. Richardson, su¬ 
pra. 

40. Iowa.—State v. Jones, 210 N.W. 
7'84, 202 Iowa 640. 


41. U.S.—Woodside v. U. S., C.C.A. 
Va., 60 F.2d 823. 

Ill.—State V. Ajster, 149 N.E. 297, 
318 Ill. 230—State v. Zimmerman, 
148 N.E. 6, 317 Ill, 197—State v. 
Froelich, 146 N.E. 733, 316 Ill. 77. 
33 C.J. p 701 note 22. 

Under Volstead Act 
Cal.—^Ex parte Brambini, 218 P. '569, 
193 Cal. 19, error dismissed Bram¬ 
bini V. U. S., 45 S.Ct 461, 267 U. 
S. 584, 69 LuEd. 799. 

Sale of liquor as violation 
Sale of liquor which was capable 
of producing, and did produce, intox¬ 
ication, constituted a violation of in¬ 
junction against the unlawful sale 
of liquor capable of producing intox¬ 
ication, and the unlawful sale of any 
such liquors containing an excess of 
one per cent of alcohol, although it 
was not shown that liquor sold con¬ 
tained an excess of one per cent of 
alcohol,—Ex parte Green, 270 S.W. 
158, 114 Tex. 388. 

42. U.S.—Donato v. U. S., C.C.A.N. 
J., 48 P.2d 142. 

Kan.—State ex rel. Jones v. Miller, 
75 P.2d 239, 147 Kan. 242, 

Neb.—Staskiewicz v. State, 14 N.W. 

2d 184, 144 Neb. 581. 

Tenn.—O’Brien v. State, ex rel. Bibb, 
' 170 S.W.2d 931, 26 TenmApp. 270. 
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Tex.—^Ex parte Green, 295 S.W. 910, 
116 Tex. 515. 

Wyo.—Corpus Juris cited in Tucker 
V. State, 251 P. 460, 463, 35 Wyo. 
430. 

33 C.J. p 701 note 23. 

Civil proceeding 

Proceeding to punish for contempt 
for violation of injunction against 
maintenance of liquor nuisance is a 
civil chancery proceeding, in which 
the pleadings and the character and 
quantity of proof required are gov¬ 
erned by the rules and practice ap¬ 
plicable to other chancery proceed¬ 
ings.—State V. Zimmerman, 148 N. 
B. 5, 317 Ill. 197—State v. Froelich, 
146 N.E. 733, 316 Ill. 77. 

43- Iowa.—^Andreano v. Utterback, 
210 N.W. 780, 202 Iowa 570. 
Wyo.—Corpus Juris cited in Tucker 
V. State, 251 P. 460, 463, 35 Wyo. 
430. 

33 C.J. p 701 note 24. 

44. Ill.—People ex rel. Martin v. 
Kuca, 245 IlLApp. 202. 

45. D.C.—O’Heame v. U. S., 66 F. 
2d 933, 62 APP.D.C. 285, certio¬ 
rari denied 54 S.Ct. 120, 290 U.S, 
683, 78 L..Bd. 589. 

4S. Iowa.—^Barber v. Brennan, 119 
N.W. 142, 140 Iowa 678. 

13 C.J. p 105 note 37. 
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the injunction decree which he violates is void;'^'^ 
and one violating a void portion of an injunction 
order cannot be adjudged in contempt,but the 
fact that the order is void in part does not justify 
violation of the valid partes 

When a place has been closed by order of the 
court, defendant can be held guilty of contempt by 
reopening it within the prescribed time only if the 
officer has fully and faithfully complied with the di¬ 
rections of the statute and of the order, in closing 
the place and posting notices.^O A single sale has 
been held not of itself a violation of an abatement 
injunction,51 although there is authority to the con¬ 
trary. Defendant cannot be tried for illegal pos¬ 
session on a hearing for contempt for violating an 
injunction.53 A pharmacist has been held not guilty 
of contempt because of his use of alcohol in his 
business without a manufacturer’s permit where the 
statute distinguishes pharmacists from manufactur¬ 
ers.®'^ 

b. Persons liable 

Punishment for contempt may -be awarded against 
defendant violating the injunction directly or through 
others, and the latter also may be punished. 

Punishment as for contempt may be awarded 
against defendant violating the injunction, whether 
he directly engages in the prohibited business,5® or 


knowingly and \villingly allows another person to 
continue it,®® and also.against his servants and em¬ 
ployees.®'^ A decree restraining a certain person 
from maintaining a liquor nuisance on certain prem¬ 
ises does not apply to another person, not a party 
to the injunction proceedings, so as to render him 
liable for contempt in maintaining the nuisance,®^ 
and knowledge by such person of such injunction is 
immaterial.®® However, where by the very terms 
of the decree it applies to everyone who shall use 
the premises for unlawful traffic in intoxicants, a 
person not a party to the injunction proceedings is 
bound by such decree so as to be liable for con¬ 
tempt,®® although, it has been held, he has no actu¬ 
al knowledge or notice of such decree, since, when 
recorded, such decree is a restriction, in the nature 
of an encumbrance on the use of such building of 
w’hich all subsequent occupants must take notice;®^ 
but as to this there is authority to the contrary.®^ 
If one has been enjoined under an assumed name, he 
may be punished in his own proper name for violat¬ 
ing the injunction.®® 

c. Defenses 

Defendant is entitled to set up any proper matters 
to show why he should not be adjudged guilty of con¬ 
tempt. 

Defendant may set up and must prove any facts 
relied on as sho\ving cause why he should not be 


47. Ill.—state v. Brush, 149 N.E. 
262, 318 Ill. 307. 

Kan.—In re Harmer, 27 P. 1004, 47 
Kan. 262. 

Judgmeixt held suffleient 
Portion of judgrment in liquor nui¬ 
sance case, “Defendant and . . . 
agents . . . are enjoined . . . 
from using . . . said premises 

. . . for . . , one year,” was 

suflSlcient, independent of writ signed 
by clerk, to be basis for contempt 
proceeding.—^Ex parte Brown, 226 P. 
650, 66 Cal.App. 534. 

48. Miss.—Redding v. State, 185 So. 
660, 184 Miss. 371. 

49. Utah.—Liquor Control Commis¬ 
sion V. McGillis, 65 P.2d 1136, 91 
Utah 586. 

50. Vt.—State V. Clark, 19 A. 981, 
62 Vt. 278. 

51. U.B.—Webb v. U. S., C.C.A.MO., 
14 F.2d ‘674, 49 A.L.R. 612. 

52. U.S.—Donato v. U. S., C.C.A.N.J., 
48 F.2d 142. 

Wyo.—Tucker v. State, 261 P. 460, 
35 Wyo, 430. 

53. Ill.—People ex rel. Martin v. 
Kuca, 245 Ill.App, 202. 

64. Iowa,—Reppert v. Utterback, 
217 N.W. 645, 206 Iowa 314. 


55. Iowa.—^Joyner v. Utterback, 195 
N.W. 594, 196 Iowa 1040. 

33 C.J, p 702 note 32. 

56. Iowa.—Lucia v. Utterback, 198 
N.W. 626. 197 Iowa 1181. 

S3 C.J. p 702 note 33. 

Officers and directors of corporation 
Where, in an abatement suit 
against a brewery, the court enjoin¬ 
ed manufacture or sale therein in 
violation of law, but permitted the 
corporation owner to continue its 
operation on giving bond to comply 
with the order, the officers and direc¬ 
tors of the company are responsi¬ 
ble for the subsequent lawful con¬ 
duct of the business and liable for 
contempt for violation of the injunc¬ 
tion.—^Westmoreland Brewing Co. v. 
U. S., C.C.A.Pa., 294 P. 740, certiorari 
denied 44 S.Ct. 231, 263 U.S. 722, 68 
L.Ed. 525. 

57. Kan.—State ex rel. Harley v. 
Cline, 100 P.2d 637, 151 Kan. 764. 

33 C.J. P 702 note 34. 

58- Iowa.—Pearson v. Cass County 
Dist. Ct., 57 N.W. 871, 90 Iowa 756. 
33 C.J. p 702 note 35. 

Purchaser of property 

One lawfully operating snooker 
hall and beer parlor after purchas¬ 
ing equipment formerly used by ven¬ 
dor at another place, where he sold 
intoxicating liquors Illegally^ may 
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not be deprived of property by judg¬ 
ment abating business in proceeding 
against vendor for contempt in vio¬ 
lating order restraining him from 
operating business, mere possession 
of property, which is unlike com¬ 
mon-law deodand, being neither un¬ 
lawful nor nuisance.—^Rogers v. 
State ex rel. Robinson, 109 S.W.2d 
120, 194 Ark. 633. 

TTuder Tolstead Act 

One who is not a party to a suit 
brought under the Volstead Act, 
and is without knowledge of the in- 
junctional order issued in such suit, 
cannot be guilty of contempt for a 
violation of such order.—Galllgan v. 
U. S., C.C.AIIL, 282 F. 606. 

59. Iowa.—^Buhlman v, Humphrey, 
53 N.W. 318, 86 Iowa 597. 

1 60. Kan.—State ex rel. Harley v. 
Cline. 100 P.2d 637, 161 Kan. 764— 
State V. Jones, 89 P.2d 878, 149 
Kan. 766. 

33 C.J. p 702 note 37. 

61. Kan.—State v. Porter, 91 P. 
1073, 76 Kan. 411, 13 L.R.A.,N.S., 
462. 

62. Iowa.—^Harris v. Hutchinson, 
140 N.W. 830, 160 Iowa 149, 44 
L.R.A.,N.S., 1035. 

83 C.J. p 702 note 39. 

63. Iowa.—^Nies v. Jepson, 156 N.W. 
292, 174 Iowa 188. 
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adjudged guilty of contempt.®^ Intention, good 
faith, and want of knowledge that the liquor sold 
was intoxicating are not defenses in such a pro¬ 
ceeding they do have a bearing on the se¬ 

verity of the punishment.The proceedings may 
be maintained, although a criminal prosecution is 
pending against defendant for the same acts,®"^ or 
although defendant has been convicted therefor 
and acquittal of the charge of maintaining a nui¬ 
sance will not acquit defendant of a charge of vio¬ 
lating an injunction.®^ A discharge from contempt 
proceedings for the violation of an injunction 
against the illegal sale of liquor is not an adjudi¬ 
cation of subsequent charges based on sales made 
after the discharge.*^® An oral agreement between 
counsel and the presiding judge cannot affect the 
operation of the decree as entered;'*^ nor can the 
injunction be collaterally attacked.'^^ It has been 
held no defense that the bill for injunction was in¬ 
sufficient,73 that the writ was ambiguous,74 that it 
erroneously described the property,75 that defend¬ 
ant had no notice of a temporary injunction,76 or 
that he had no notice of issuance of the injunction, 
where he knew of the proceedings.77 The fact that 
defendant has appealed from the judgment enjoin¬ 
ing him from selling intoxicating liquors, and that 
such appeal is pending, is no excuse for a viola¬ 


tion of the judgment.78 

Where an order enjoins removal of any fixtures 
from the premises, it has been held no defense that 
the fixtures removed were not used in the business 
enjoined.79 Proof of unlawful possession does not 
support finding of violation of injunction against 
trafficking in liquor;®® and evidence on a trial for 
maintaining a liquor nuisance has been held not to 
prove violation of an injunction against bootleg¬ 
ging.®! Where failure to make bond is a contempt, 
defendant cannot be punished, if he tries but is un¬ 
able to make bond.®^ Where a barroom has been 
padlocked, defendant cannot, by enlarging the room 
and selling liquor in the enlarged portion, claim that 
violations did not take place in the padlocked por¬ 
tion.®® One who has no knowledge that a person 
has been interdicted is not guilty of contempt by 
selling liquor to such person.®4 

d. Procedure 

Procedure In contempt proceedings must conform 
to statutory provisions. They are commenced by proper 
accusation under oath, and defendant may file a writ¬ 
ten explanation of his conduct, under oath. 

Under statutes and rules of procedure, proceed¬ 
ings for punishment for contempt are commenced 
by the filing of an information,®® and such proceed- 


*64. Iowa.—^Dermedy v. Jackson, 125' 
N.W. 228, 147 Iowa 620. 

23 C.J. p 702 note 42. 

65. Ark.—Sullivan v. State, 83 S.W. 
2d 824, 191 Ark, ISO. 

33 C.J. p 703 note 43. 

Advice of coniLsel to owners that 
they might keep place open until 
state's attorney had put on injunc¬ 
tion was no defense to charge of 
contempt for violation of such in¬ 
junction.—State V. Ajster, 149 N.E. 
297, 318 Ill. 230. 

66. Iowa.—^Nies v. Woodbury Coun¬ 
ty Dist. Ct., 161 N.W. 316, 179 
Iowa 326. 

67. Iowa.—^Touch v. Bonner, 205 N. 
W. 761, 201 Iowa 466. 

33 C.J. p 703 note 45. 

68. Iowa.—^Friend v. Cummings, 224 
N.W. 510, 207 Iowa 1201. 

33 C.J. p 703 note 46. 

69. S.D.—State v. Kaufman, 211 N. 
W. 691, 50 S.D. 645. 

70. Iowa.—Sawyer v. Gaynor, 126 
N.W. 773, 148 Iowa 115. 

71. Iowa.—^Buch v. Powers, 121 N. 
W. 1042. 

72- D.C.—O'Heame v. TJ. S., 66 P.2d 
933, 62 App.D.C. 285, certiorari de¬ 
nied 64 S.Ct. 120, 290 U.S. 683, 78 
L-Ed. 689. 

Wyo.—Tucker v. State, 251 P. 460, 
35 Wyo. 430. 

33 C.J. p 703 note 49. 


73. U.S,--Simon v. U. S., C.C.A.Ha- 
waii, 62 P.2d 13. 

74. Utah,—^Liquor Control Commis¬ 
sion V. McGillis, 65 P.2d 1136, 91 
Utah 586. 

Writ held snffloieiLt 

Utah.—Liquor Control Commission 
V. McGillis, supra, 

75. Cal.—^Ex parte Brambini, 218 P. 
569, 192 Cal. 19, error dismissed 
Brambini v. U. S., 45 S.Ct. 461, 267 
U.S. 584, 69 L.Ed. 799. 

76- Cal.—^Ex parte Brambini, su¬ 
pra. 

Ill,—State V. Froelich, 146 N.B. 733, 
316 Ill. 77. 

77- Ark.—Sullivan v. State, 83 S.W. 
2d 824, 191 Ark. 180. 

Cal.—^Ex parte Brown, 226 P. 650, 66 
Cal.App. 534. 

Ill.—State V. Ajster. 149 N.E. 297, 
318 Ill. 230. 

Iowa.—Benscoter v. Utterback, 211 
N.W. 403, 202 Iowa 762—Labozetta 
v. District Court, Polk County, 206 
N.W. 139, 200 Iowa 1339. 

33 €.J. p 702 note 42 [b], 

78- N.T.—Slackman v. Kaufman, 
160 N.T.S. 786, affirmed 162 N.T.S. 
1144, 176 App.Div. 889. 

79. Mo.—State ex rel. Smith v. Em- 
pie, 285 S.W. 765, 221 Mo.App. 721. 

80. Iow€u—^Dykes v. District Court 
of Polk County, 249 N.W. 163, 216 
Iowa 284. 


81. Iowa.—^Friend v. Cummings, 224 
N.W. 510, 207 Iowa 1201. 

82. Miss.—^Hansbrough v. State ex 
rel. Pittman, 10 So.2d 170, 193 
Miss. 461, followed in White v. 
State ex rel. Pittman, 10 So.2d 171, 
193 Miss. 467. 

Ability must be considered 

The presumption is that the leg¬ 
islature employed the word ''con¬ 
tempt” in statute providing that 
failure to make bond conditioned on 
not violating any of the prohibition 
laws of the state for a period of two 
years from date thereof shall be 
guilty of contempt in contemplation 
of the element of ability or disabil¬ 
ity to comply.—^Hansbrough v. State 
ex rel. Pittman, 10 So.2d 170, 193 
Miss. 461, followed in White v. State 
ex rel. Pittman, 10 So.2d 171, 193 
Miss. 467. 

83. U.S.—Donato v. U. S., C.C.A.N. 
J., 48 F.2d 142. 

84. Va.—Calamos v. Commonwealth, 
35 S.E.2d 397, 184 Va. 397. 

Actual knowledge 

Va.—Calamos v. Commonwealth, su¬ 
pra. 

85. Ark.—Nichols v. State, 287 S.W. 
190, 171 Ark. 987. 

33 C.J. p 702 note 26. 

Verification 

Where Information for contempt 
is filed by prosecuting attorney, his 
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ings are commenced by filing of a petition,affida¬ 
vit,^*^ or other accusation in writing under oath.SS 
Such a proceeding may properly be brought in the 
name of the state, and need not be instituted by the 
same person who was plaintiff in the original ac¬ 
tion for injunction,S5 or it may be instituted and 
prosecuted imder the title of the action in which the 
injunction issued.^^ Where contempt proceedings 
are civil rather than criminal, the proceeding need 
not be carried on in the name and by the authority 
of the people of the state and concluded against 
their peace and dignity as required in criminal pro¬ 
ceedings.^^ Where the court has jurisdiction of de¬ 
fendant’s person, a warrant for his arrest need not 
be issued.^2 

The only paper which defendant is authorized to 
file is a written explanation of his conduct, under 
oath.93 Defendant cannot purge himself of con¬ 
tempt merely by a sworn answ^er denying con- 
tempt.^4 In contempt proceedings defendant has 
been held not entitled, as a matter of right, to be 
confronted by witnesses.^S Where a temporary in¬ 
junction has issued in a suit to enjoin maintenance 
of a liquor nuisance, death of plaintiff does not re¬ 
quire substitution of parties in order to predicate 
valid contempt proceedings on a violation of the in¬ 
junction.^® Where the information charges that 


the offense was committed on a certain date, and 
affidavits in support of the information show the 
next day, the variance is not fatal.^*^ 

An appearance by defendant in response to a cita¬ 
tion for contempt waives any irregularities in issu¬ 
ance of process,^® and waives his right to further 
time in which to make a defense and a consent to 
the trial.99 In matters of continuance of proceed¬ 
ings to punish for violation of an injunction, the 
trial court has a large discretion.^ 

e. Evidence 

In a contempt proceeding, the burden of proving 
guilt of the defendant i& on the prosecution, and guilt 
must be proved by clear and satisfactory evidence, al¬ 
though generally not beyond a reasonable doubt. Any 
competent, relevant, and material evidence Is admissible 
to show the defendant’s guilt, or, on his behalf, to es¬ 
tablish his innocence. 

In a contempt proceeding, where guilt must be 
proved beyond a reasonable doubt, innocence of 
violation of an injunction is presumed until guilt 
is so established.2 The burden is on the prosecu¬ 
tion to show the identity of defendant^ and that the 
place of violation is the identical place covered by 
the injunction;^ but, where a statute authorizes in¬ 
junction against violations anyw^here in the county, 
it is not necessary that violations be proved to have 
been at premises covered by the injunction.® Under 


official oath is sufficient verification. 
—Nichols V. State, 287 S.W. 190, 171 
Ark. 987. 

Petition or information 

Under Code § 2407, relating to 
punishment for contempt in violation 
of an injunction against the sale of 
intoxicating liquor, providing that 
“the proceeding shall be commenced 
by filing ... an information,” 
an accusation duly charging such a 
violation, although termed “a peti¬ 
tion in equity,” rather than “an in¬ 
formation,” was held to confer ju¬ 
risdiction, it being immaterial what 
the pleading charging the violation 
was called, and not to have been 
commenced before a court of equity, 
but rather before a judge as such.— 
Teasdale v. Anderson, 195 N.W. 231, 
196 Iowa 673. 

Arrest before filing information 

Assuming that arrest of defendant 
without filing of affidavit, informa¬ 
tion, or Issuance of writ was unlaw^ 
ful arrest, defendant was not ab¬ 
solved from liability for violation of 
the injunction.—^Brown v. State, 173 
S.W‘.2d 1016, 206 Ark. 135. 

Information held sufficient 
Ark.—^Brown v. State, supra, 

Wyo.—Tucker v. State, 261 P* 460, 

35 Wyo. 430. 

Under the Volstead Act proceed¬ 
ings for punishment for contempt 
were commenced by filing with the 


clerk of the court from which the 
injunction issued an information un¬ 
der oath setting out the alleged 
facts constituting the violation.—^Ku- 
bik V. U. S., C.C.A.Neb.. 57 P.2d 477 
—Welling V. U. S., C.C.A.Mich., 9 
F.2d 292—33 C.J. p 701 note 25. 

86. Ill.—State V. Ajster, 149 N.E. 
297, 318 Ill. 230—State v. Zimmer¬ 
man, 348 N.E. 6, 817 Ill. 197—State 

V. Froelich, 146 N.E. 733, 316 Ill. 
77—^People v. Panchire, 143 N.E. 
476, 311 Ill. 632. 

33 C.J. p 702 note 27. 

87. Cal.—^Ex parte Bramblnl, 218 P. 
569, 192 Cal. 19, error dismissed 
Brambini v. U. S., 45 S.Ct. 461, 267 

U. S. 584, 69 Ii.Ed. 799—Ex parte 
Brown, 226 P. 650, 66 CaLApp. 534. 

Iowa.—^Hammer v. Utterback, 209 N. 

W, 522, 202 Iowa 50. 

Mo.—State ex rel. Smith v. Empie, 
285 S.W. 765, 221 Mo.App. 721. 
Utah.—^Liquor Control Commission 

V. McGillis, 65 P.2d 1136, 91 Utah 
586. 

33 C.J. p 702 note 28. 

88. Elan. —State v. Porner, 89 P. 
,674, 75 Kan. 423, 12 Ann.Cas. 703. 

33 C.J. p 702 note 29. 

89- Iowa.—^Dermedy v. Jackson, 126 
N.W. 228, 147 Iowa 620, 

33 C.J. p 702 note 30. 

90. Iowa.—^Dermedy v. Jackson, su¬ 
pra. 

33 C.J. p 702 note 31. 
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91. Ill.—State V. Zimmerman, 148 
N.E. 5, 317 Ill. 197—State v. Froe¬ 
lich, 146 N.E. 733, 316 Ill. 77. 

92. Ill.—State v. Zimmerman, 148 
N.E. 5, 317 Ill. 197. 

93. Iowa.—^Tuttle v. Hutchison, 151 
N.W. 845, 173 Iowa 503, supple¬ 
mental opinion Tuttle v. Hutchin¬ 
son, 155 N.W. 975. 

94. Ill.—State V. Aiello, 147 N.E. 
916, 317 Ill. 159—State v. Froelich, 
146 N.E. 733, 316 HI. 77. 

95. S.D.—State v. Kaufman, 211 N. 

W. 691, 60 S.D. 645. 

96. Iowa.—^Highberger v. Thompson, 
204 N.W. 292, 200 Iowa 680. 

97. U.S.—Kubik v. TJ. S., C.C.A.Neb., 
57 P.2d 477. 

98. Ark.—Nichols v. State, 287 S.W. 
190, 171 Ark. 987. 

99- Ark.—^Nichols v. State, supra. 

1. Iowa.—Joyner v. Utterback, 197 
N.W. 474, 198 Iowa 215. 

2. U.S.—Welling v. U. S., aCJL, 
Mich., 9 P.2d 292. 

31. Iowa.—State v. Franklin, 246 N. 
W. 283, 215 Iowa 384. 

4. Iowa. — ^Leonetti v. Utterback, 211 
N.W. 403, 202 Iowa 923. 

Tex.—^Ex parte Steele, 156 S.W.2d 
355, 137 Tex. 508. 

5. Tex—^Ex parte Steele, supra. 
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a statute making the payment of the federal tax 
imposed on the business of selling intoxicants prima 
facie evidence that the person paying the tax is 
engaged in the sale of intoxicants or in keeping 
them with intent to sell, where the paj-ment of such 
tax after defendant was enjoined is shown, the bur¬ 
den is on him satisfactorily to explain that circum¬ 
stance.® In a prosecution of a pharmacist enjoined 
against trafficking in liquor, no inference can be 
predicated on the manner in which he keeps alco¬ 
hol.'^ Judicial notice may be taken of the injunction 
order® and of the intoxicating quality of liquid mix¬ 
tures or compounds containing alcohol.® 

Admissibility of evidence. On a hearing for con¬ 
tempt of an injunction restraining a liquor nuisance, 
oral evidence may be received,^® and any competent, 
relevant, and material evidence is admissible.^^ Ev¬ 
idence of a prior conviction of possessing liquor is 


admissible to prove intent, inclination, and tenden- 
cies,i 2 and the remoteness of the conviction affects 
its weight rather than its admissibility.^® Affida¬ 
vits attached to the information have been held ad- 
missible^^ where no demand for cross-examination 
is made.^® The fact that a search warrant on which 
evidence was obtained was insufficient does not ren¬ 
der evidence inadmissible in contempt proceedings.^ ® 
Evidence of accused’s reputation as a bootlegger, 
and of the reputation of his house as a place where 
liquo-r is sold, has been held inadmissible.^*^ 

Weight and sufficiency of evidence. It has been 
said that in order to sustain a conviction for the 
violation of an injunction, the evidence must fairly 
tend to show defendant’s guilt,i® or, as generally 
stated, the evidence must be clear and satis fac¬ 
tory.^® According to the decisions in some juris¬ 
dictions, proof beyond a reasonable doubt is not 


6. Iowa.—Wright v. Polk County 
Dist. CL, 153 N.W. 157, 171 Iowa 
596. 

7. Iowa,—^Reppert v. XJtterback, 217 
N.W. 545, 206 Iowa 314. 

8. Wyo.—^Tucker v. State, 251 P. 
460. 35 Wyo. 430. 

9. S.D.—State v. Kaufman, 211 N. 
W. 691, 60 S.D. 645. 

10. Iowa.—^Teeisdale v. Anderson, 
195 N.W. 231, 196 Iowa 678, 

33 C.3, p 703 note 52. 

11. Zhrldence held admissible 

(1) Testimony of city chemist, 
who analyzed liquor.—Harding v. 
District Court of Polk County, 210 
N.W. 900, 202 Iowa 675. 

(2) Uncondemned liquor.—^Norris 
V. Utterback, 210 N.W. 933, 202 Iowa 
686 . 

(3) Liquor found on premises and 
marked money taken from defendant 
when arrested.—Maynard v. U. S., 23 
P.2d 141, 57 App.D.C. 314. 

<4) Defendant's disposal of con¬ 
tents of containers smelling of liq¬ 
uor during previous raids.—Benscot- 
er v. Utterback, 211 S.W. 403, 202 
Iowa 762. 

Xlonezpert may testify as to 
whether or not liquor is intoxicating. 
—State V. Kaufman, 211 N.W. 691, 
50 S.D. 645. 

12. Kan.—State v. France, 72 P.2d 
1001, 146 Kan. 651. 

13. Kan.—State v. France, supra. 

14. S.D.—State v. Kaufman, 211 N. 
W. 691, 50 S.D. 645. 

15. Iowa.—^Harding v. District 
Court of Polk County, 210 N.W. 
900, 202 Iowa 676—^Lucia v. Ut¬ 
terback, 198 N.W. 626, 197 Iowa 
1181. 

16. Iowa.—^Hammer v. Utterback, 
209 N.W. 522, 202 Iowa 50—McNa¬ 
mara V. Utterback, 200 N.W. 699, 


Waiver of objection 
In proceedings for contempt for 
violating a liquor Injunction, evi¬ 
dence that intoxicating liquors were 
found on defendant's premises was 
held competenL regardless of the 
invalidity of the search warrant, 
where the service of such warrant 
was waived, and the officers entered 
and searched on invitation and with¬ 
out objection.—^Foley v. Utterback, 
195 N.W. 721, 196 Iowa 956—Joyner 
V. Utterback. 196 N.W. 594, 196 Iowa 
1040. 

17- Iowa.—^McMillan v. Anderson, 
167 N.W. 599, 183 Iowa 873. 

18. Kan.—State v. Morton, 139 P. 

409, 91 Kan. 908. i 

33 C.J. p 703 note 54. i 

19. Iowa.—^Russell v. Anderson, 120 
N.W. 89, 141 Iowa 533. 

33 C.J. p 703 note 55. 

Evidence held sufficient 

(1) In general. 

Cal.—^Ex parte Brambini, 218 P. 669, 
192 Cal. 19, error dismissed Bram¬ 
bini V. U. S„ 45 S.Ct. 461, 267 
U.S. 684, 69 L.Ed. 799. 

Iowa—Carter v. Utterback, 204 N. 
W. 446, 200 Iowa 82—Lucia v. Ut¬ 
terback, 198 N.W. 626, 197 Iowa 
1181. 

Kan.—State v. France, 72 P.2d 1003, 
146 Kan. 680. 

(2) To show violation. 

U.S.—Kubik V. U. S., C.C.ANeb., 57 
P.2d 477—Hill v. U. S., C.C.A.Okl., 
33 F.2d 489, certiorari denied 50 
S.Ct 39, 280 U.S. 692, 74 LJE3d. 
640—^Keystone Brewing Co. v. U. 
S., C.C.APa., 3 F.2d 994, certio¬ 
rari denied 46 S.Ct 509, 268 U.S. 
689, 69 L.Ed. 1168—Fryar v. U. S., 
C.C.ATenn., 3 F.2d 698—U. S. v. 
Reisenweber, C.C.A.N.Y., 288 F. 

520. 

Ark.-Brown ▼. State, 173 S.W.2d 
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1016, 206 Ark. 135—Sullivan v. 
State, 83 S.W.2d 824, 191 Ark. 180. 
Ill.—State v. Ajster, 149 N.E. 297, 
318 Ill. 230—State v. Aiello, 147 
N.E. 916, 317 Ill. 169—State v. 
Froelich, 146 N.E. 733, 316 Ill. 
77—People v. Kawoleski. 145 N.E. 
204, 313 Ill. 273. 

Iowa—^Eden v. District Court in and 
for Jones County, 228 N.W. 14— 
Benscoter v. Utterback, 211 N.W. 
403, 202 Iowa 762—Norris v. Ut¬ 
terback, 210 N.W. 933, 202 Iowa- 
686—^Harding v. District Court of 
Polk County, 210 N.W. 900, 202 
Iowa 676—^Andreano v. Utterback, 
210 N.W. 780, 202 Iowa 570—Mada- 
lozzi V. Anderson, 209 N.W. 274, 202 
Iowa 104—^Dickerson v. Utterback, 
207 N.W. 752, 202 Iowa 255—Mc¬ 
Namara V. Utterback, 200 N.W. 699 
—Kochen v. District Court of 
Woodbury County, 199 N.W. 290, 
198 Iowa 1—^Kinder v. Utterback, 
197 N.W. 451, 198 Iowa 220. 

Kan.—State v. Prance, 72 P.2d 1001, 
146 Kan. 651, 

Mo.—State ex rel. Smith v. Emple, 
285 S.W. 765, 221 Mo.App. 721. 
Mont.—State ex rel. Young v. Dis¬ 
trict Court of Twelfth Judicial 
Dist, 58 P.2d 1243, 102 Mont 487. 
Neb.—Staskiewicz v. State, 14 N.W. 

2d 184, 144 Neb. 581. 

S.D.—State v. Kaufman, 211 NW. 
691, 60 S.D. 645. 

Wyo.—Tucker v. State, 251 P. 460, 
35 Wyo. 430. 

(3) To show violation of liquor in¬ 
junction by assignment of and mak¬ 
ing a new lease.—Joyner v. Utter¬ 
back, 197 N.W. 474, 198 Iowa 215. 

<4) To show knowledge or notice 
of injunction. 

U.S.—Hill V. U. S., C.C.AOkl., 33 P. 
2d 489, certiorari denied 50 S.Ct 
39, 280 U.S. 592, 74 L.Ed. 640— 
Orban U. S., C.C.AMich., 18 
P. 374. 
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required, it being sufficient to establish defendant’s . statute, which must be complied with;25 the pun- 


guilt by a preponderance of the evidence^o or by 
more than a mere preponderance, although not be¬ 
yond a reasonable doubt.^i However, it has been 
held that guilt must be established beyond a rea¬ 
sonable doubt.22 Circumstantial evidence may be 
sufficient.22 Evidence in a suit to enjoin may be 
heard at the same time as evidence in contempt for 
violating a temporary injunction issued in the suit 

to enjoin.24 

f. Punislmient 

statutory provisions fixing punishment for contempt 
for violation of orders in suits to abate or enjoin a liquor 
nuisance must be followed in fixing the defendant’s pun¬ 
ishment. 

The punishment for violation of an injunction 
against a liquor nuisance is sometimes provided by 


ishment must not be in excess of that provided.^o 
The punishment is not necessarily the same as the 
penalt}' fixed by law for the original olfense of 
maintaining the nuisance,^^ but may exceed it.^S 
The court, under the guise of punishing one for 
violating an injunction against maintaining a liquor 
nuisance, may not punish him for a violation of 
the general liquor law.29 In contempt proceedings 
for violation of liquor injunctions, defendant cannot 
be punished twice for the same act under two in¬ 
junction decrees, each prohibiting it.^® 

Statutory provisions governing commitment or¬ 
ders on conviction for violation of injunction as 
provided in a liquor law determine the requisites 
of the commitment.^! It has been held that a court 


Ill.—State V. Ajster, 149 N.E. 297, 
318 Ill. 230. 

(5) To show service of injunc¬ 
tion order on accused.—^Welling v. U. 
S., C.C.A.Mich.. 9 F.2d 292. 

(6) To prove venue.—State v. 
Froelich, 146 N.E. 733, 316 Ill. 77. 
Evidence held insufficient 

(1) In general. 

U.S.—Welling v. U. S.. C.C.A.Mich., 
9 F.2d 292. 

Iowa,—Joyner v. Utterback, 195 N. 
W. 594, 196 Iowa 1040. 

(2) To show violation. 

U.S.—Welling v. U. S., C.C.A.Mich., 
9 P.2d 292—Fryar v. U. S., C.C.A. 
Tenn., 3 P,2d 598. 

Iowa.—Stevens v. District Court in 
and for Woodbury County, 202 N. 
W. 211. 

Okl.—Taylor v. State, 265 P. 168, 
36 Okl.Cr. 419—Taylor v. State, 
254 P. 758, 36 Okl.Cr. 367. 

20. Ill.—State V. Froelich, 146 N. 
E. 733, 316 Ill. 77. 

Iowa.—^Madalozzi v. Anderson, 209 
N.W. 274, 202 Iowa 104—Kochen v. 
District Court of Woodbury Coun¬ 
ty, 199 N.W. 290, 198 Iowa 1. 

33 C.J. p 703 note 56. 

21. Iowa.—State v. Hamilton, 204 
N.W. 209, 200 Iowa 343—McNa¬ 
mara V. Utterback, 200 N.W. 699. 

22. Tenn.—O’Brien v. State ex rel. 
Bibb, 170 S.W.2d 931, 26 Tenn.App. 
270. 

23. Iowa.—True v. Hunter, 156 N. 
W. 363, 174 Iowa 442. 

Kan.—State v. Polfer, 139 P. 355, 91 
Kan. 906. 

24. U.S.—Woodside v. U. S., QC-A. 
Va., 60 P.2d 823. 

25. Ala.—Ex parte Hill, 158 So. 531, 
229 Ala. 501, followed in Ex parte 
Webb, 158 So. 633, 229 Ala. 604. 

HI,—People V. Panchire. 143 N.E. 

476, 311 Ill. 622. 

S3 C.J. p 704 note 53, 


FartiotUar statutes applicable 

Court of civil appeals on appeal 
from order granting temporary in¬ 
junction against‘maintenance of liq¬ 
uor nuisance could impose penalty 
of five hundred dollars fine and sixty 
days* imprisonment for contempt for 
violation of order as provided by 
statute, and was not restricted to 
penalty prescribed by another stat¬ 
ute where court of civil appeals at¬ 
tempted to punish in ordinary con¬ 
tempt proceedings.—State v. Malone, 
Tex.Civ.App., 76 S.W.2d 163. 
ImprisoiLDieut 

A woman who was found guilty of 
contempt for violating an injunction 
restraining the maintenance of a 
liquor nuisance could be sentenced 
to the state industrial farm for wo¬ 
men.—State V. Jones, 89 P.2d 878, 
149 Kan. 766. 

trader the Volstead Act, a judg¬ 
ment imposing a fine and imprison¬ 
ment for a definite term for viola¬ 
tion of an injunction against a nui¬ 
sance is criminal in its nature and 
abates by the death of defendant.— 
Pino V. U. S., C,C.A.I11., 278 F. 479. 

26. Ala.—Ex parte Hill, 158 So. 531, 
229 Ala. 601, followed in Ex parte 
Webb, 158 So. 533, 229 Ala. 604. 
Iowa.—Scavo v. Utterback, 205 N.W. 
858—Hall V. Wheeler, 194 N.W. 
268, 196 Iowa 100. 

Punishment held proper or not ex¬ 
cessive 

Ill.—State V. Zimmerman. 148 N.E. 
5. 317 Ill. 197—State v. Aiello, 147 
N.E. 916, 317 Ill. 159—State v. 
Froelich, 146 N.E. 733, 316 Ill. 
77—People ex rel. Martin v. Kuca, 
245 I11.APP. 202. 

Iowa.—^McNamara v. Utterback, 200 
N.W. 699—Touch v. Bonner, 206 
N.W. 761, 201 Iowa 466. 

Punishment held excessive 
Iowa.—^Hammer v. Utterback, 209 N. 
W. 522, 202 Iowa 50—^Dickerson v. 
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Utterback, 207 N.W. 752, 202 Iowa 
255. 

Judgment void only as to excess 
Where petitioner was adjudged 
guilty of contempt for violating a 
liquor injunction, and the court sen¬ 
tenced him for one year under a 
statute allowing a sentence of six 
months only for a first offense, such 
judgment was nevertheless enforce¬ 
able to the extent of confinement for 
six months, but void in excess there¬ 
of.—Hall V. Wheeler, 194 N.W. 268. 
196 Iowa 100. 

Beduction of penalty 
Tex.—State v. Malone, Civ.App., 76 
S.W.2d 163. 

27. Iowa.—Goetz v. Stutsman, 36 N. 
W. 644, 73 Iowa 693. 

33 C.J. p 704 note 60. 

28. Ill.—^People V. Mussatto, 216 Ill. 
App. 619. 

29. Ill.—People ex rel. Martin v. 
Kuca, 245 Ill.App. 202. 

33 C.J. p 704 note 62. 

sa Iowa.—State v. Taylor County 
Dist. Gt, 157 N.W. 737, 176 Iowa 
178. 

31. Iowa.—Joyner v. Findley, 202 N. 
W. 831, 199 Iowa 782. 

Commitment order held valid 
Where defendant was charged 
with violating judgment enjoining 
him from using for any purpose 
premises which he had been using 
as liquor nuisance and also the in¬ 
junction writ issued by clerk there¬ 
on, and the contempt for which he 
was committed consisted of violat¬ 
ing of such provision of judgment, 
it is immaterial that commitment 
did not follow terms of injimction 
writ varying from judgrment.—^Bx 
parte Brown, 226 P. 650, 66 Cal.App. 
534. 
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has no authority, on sentencing a person for con¬ 
tempt, to suspend the order of commitment.32 

g. Appeal; Certiorari 

Where statutes so provide, the defendant may appeal 
from a judgment punishing him for contempt. In some 
jurisdictions such proceedings are reviewable by cer¬ 
tiorari. 

Statutes allowing an appeal from a judgment 
punishing defendant for contempt must be complied 
with where appeal is taken.^S The appellate court 
may examine the information to ascertain whether 
the lower court has exceeded its jurisdiction,^^ and 
is not bound by the judgment of the lower court,25 
and may reduce the punishment if it is excessive.25 
On appeal the court must determine whether or not 
the findings of fact are adequate^'? and are sup¬ 
ported by sufficient evidence of guilt.28 Findings 
are presumed to be supported by the evidence in the 
absence of a bill of exceptions.29 An assertion un¬ 
supported by argument will not be considered."^® 

Relator, in an information to punish a liquor deal¬ 
er for violation of an injunction, is not entitled to 


urge, on appeal, additional violations of the law.^i 
Defendant cannot, on appeal, claim that the infor¬ 
mation was insufficient to apprise him of the nature 
of the charge where no bill of particulars was asked 
for and accused had full opportunity to, and did, 
develop his case,^2 and the validity of an order can¬ 
not be questioned for the first time on appeal where 
defendant has consented to it below.’^2 Where the 
statute makes no provision for appeal, and on ap¬ 
peal from a judgment for contempt appellee does 
not ask for dismissal but joins in error, the cause 
is properly regarded as pending on writ of error. 

A motion for new trial being addressed to the sound 
discretion of the court, its ruling will not be dis¬ 
turbed on appeal where no abuse of discretion is 

disclosed.^ 5 

Certiorari. Contempt proceedings based on a vi¬ 
olation of an injunction against a liquor nuisance 
are reviewable by certiorari, in some jurisdictions."^5 
On certiorari the court must determine whether the 
facts satisfactorily establish the contempt,47 and 
may revise an order imposing improper punish- 


32. Iowa.—Hall v. Wheeler, 194 N. 
W. 268, 196 Iowa 100. 

Bffect of STLspe&sioxL 

Where petitioner was adjudged 
guilty of contempt and the court 
without authority suspended the or¬ 
der of commitment until further or¬ 
der of court, a contention that peti¬ 
tioner after. a lapse of over four 
years could not be legally committed 
was not well taken.—^Hall v. Wheel¬ 
er, supra, 

33. Kan.—State ex rel. Jones v. Mil¬ 
ler, 75 P.2d 239, 147 Kan. 242. 

33 C.J. p 704 note 65. 

Record 

Record must show in what partic¬ 
ular person who is sought to be ad¬ 
judged in contempt has violated or¬ 
der.—People ex rel. Martin v. Kuca, 
245 IlLApp. 202. 

34. IlL—^People ex rel. Martin v. 
Kuca, supra. 

35. Mo.—State ex rel. Smith v. Em- 
pie, 285 S.W. 765, 221 Mo.App. 721. 

36. Iowa.—State v. Meloney, 44 N. 
W. 693, 79 Iowa 413. 

37. S.D.—State v. Kaufman, 211 N. 
W. 691, 50 S.I>. 645. 

Finding of fact stated as ooncliu 
sion of law is nevertheless finding 
of fact.—State v. Kaufman, supra. 
PartiotUar findings considered 
Finding that defendant violated 
conditions of injunction *'by rea¬ 
son of” sale of liquor construed, in 
connection with other findings, to 
show contempt.—State v. Kaufman, 
211 N.W. 691, 50 S.D. 645. 

38. Tenn.—O’Brien v. State ex rel. 


Bibb, 170 S.W.2d 931, 26 TenmApp. 
270. 

Evidenca held not to preponderate 
against verdict 

Tenn.—O’Brien v. State ex rel. Bibb, 
170 S.W.2d 931, 26 Tenn.App. 270. 
Z^v£dence sufficient to support com¬ 
mitment 

Mo.—State ex rel. Smith v. Empie, 
285 S.W. 765, 221 Mo.App. 721. 

39. Utah.—^Liquor Control Commis¬ 
sion V. McGillis, 65 P.2d 1136, 91 
Utah 586. 

40. Ill.—^People v. Kawoleski, 145 N. 
E, 204, 313 Ill. 273. 

41. Iowa.—^Reusch v. Withrow, 134 
N.W. 431, 154 Iowa 56. 

42. Ark.—^Brown v. State, 173 S.W. 
2d 1016, 206 Ark. 135. 

43. Ill.—^People ex rel. Martin v. 
Kuca, 245 Ill.App. 202. 

44. Ill.—State V. Ajster, 149 N.E. 
297, 318 Ill. 230. 

45- D.C.—Winston v. U. S., 13 F.2d 
297, 66 App.D.C. 326. 

Hewly discovered evidence 
Denial of new trial to one adjudg¬ 
ed in contempt and fined for viola¬ 
tion of injunction pendente lite, 
sought on ground that principal wit¬ 
ness against defendant had now 
stated that he had in fact been un¬ 
able to recognize him at times in¬ 
volved, was not abuse of discretion. 
—^Winston v. U, S., supra. 

46. Ala.—Ex parte Hill, 158 So. 631, 
229 Ala. 501, followed in Ex parte 
Webb, 158 So. 633, 229 Ala. 604. 

33 C.J. p 704 note 69. 
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Effect of fludiugs of trial court 

(1) Trial court’s refusal to re¬ 
open contempt proceeding for vio¬ 
lating liquor injunction to permit 
further proof of defendant’s identity 
should not be disturbed where peti¬ 
tioner made no showing of inadvert¬ 
ence.—State V. Franklin, 245 N.W. 
283, 215 Iowa 384. 

(2) In certiorari to review an or¬ 
der of the district court adjudging 
petitioner in contempt for violation 
of liquor injunction, in which the 
petitioner has filed no brief, the oi^ 
der will be affirmed and the writ dis¬ 
charged.—^Williams v. District Court 
of Black Hawk County, Iowa, 195 
N.W. 594. 

(3) Right to trial by jury raised 
below in contempt case for viola¬ 
tion of liquor injunction was not 
considered on certiorari, not being 
covered by brief or argument in su¬ 
preme court—^Arcuro v. Utterback, 
Iowa, 195 N.W. 734. 

(4) Judgment of trial court in 
contempt proceedings for violation 
of liquor injunction does not have 
attributes of Jury verdict—State 
v. Hamilton, 204 N.W. 209, 200 Iowa 
343—33 C.J. p 704 note 69 [bj (3). 

(5) Other cases see 33 C.J. p 704 
note 69 [bj. 

47. Iowa.—Tuttle v. Peters, 220 N. 

W. 22, 206 Iowa 435. 

ConlLlctiiig evidence held sufficient 
to support lower court—^Tuttle v. 
Peters, supra—Froah v. Utterback, 
210 N.W. 791, 202 Iowa 610—State v. 
Hamilton, 204 N.W. 209, 200 Iowa 
1343. 
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ment^5 A contempt proceeding is an action found¬ 
ed on evidence given by others within the purview 
of a statute requiring such evidence to be in writing 
and filed and preserved as part of the record>^ A 
judgment adjudicating a contempt for violation of 
such an injunction is not reviewable de novo on cer- 
tiorari.50 A stay of proceedings, pending the hear¬ 
ing on a writ of certiorari, does not suspend the 
operation of the injunctional decree, or affect the 
court’s power to entertain other charges of con¬ 
tempt alleged to have been committed at a later 
date.51 

§ 427. -Appeal 

In a proper case, and under statutes so providing, 
an appeal may be taken from a Judgment granting or 
refusing an injunction or ordering or refusing to order 
abatement of a liquor nuisance. 

Under the statutes generally an appeal may be 
taken from a judgment granting or refusing an in¬ 
junction or ordering or refusing to order the abate¬ 
ment of a liquor nuisance.52 On such appeal the 
reviewing court may correct the form of the order 
or decree if it is irregular, 53 review matters of the 
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trial court’s discretion, to determine if such dis¬ 
cretion was abused,®^ or reverse the judgment 
where there are any fatal defects,55 or where the 
judgment is clearly against the weight of the evi¬ 
dence,5® but it will not review questions proper for 
the determination of the trial court,®? or reverse for 
a mere conflict in the evidence, when there was evi¬ 
dence to sustain the verdict or findings.®^ The ap¬ 
pellate court will not consider questions not raised 
in the court below.®^ 

The reversal of a decree, enjoining the sale of 
intoxicating liquors on the appeal of one defend¬ 
ant, in no wise affects a like decree in the same 
case against another defendant who does not ap¬ 
peal, there being evidence to sustain such latter 
decree.®® Where one who became the owner of 
property after suit for injunction was commenced 
did not petition the trial court for relief by way of 
giving bond to permit use of premises, but was al¬ 
lowed to inter\’’ene and appeal to secure reversal or 
modification of the injunction, such appeal should 
be dismissed.®^ An assignment that the court erred 
in not entering judgment for defendant is bad for 
not specifying the error complained of.®2 
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48. Iowa.—^Hammer v. Utterback, i 

209 N.W. 522, 202 Iowa 60. 

49. Iowa,—Ciccio v. Utterback, 218 
N.W. 253, 205 Iowa 482—^Leonetti 
v. U(|terback, 211 N.W. 403, 202 
Iowa 923—Sergio v. Utterback, 210 
N.W. 907, 202 Iowa 713. 

Statute complied with 
Iowa.—Joyner v. Utterback, 197 N. 
W. 474, 198 Iowa 215—Teasdale v. 
Anderson, 196 N.W. 231, 196 Iowa 
673. 

50. Iowa.—^Andreano v. Utterback, 

210 N.W. 780, 202 Iowa 570—State 
V. Hamilton, 204 N.W. 209, 200 
Iowa 343—Stevens v. District 
Court in and for Woodbury Coun¬ 
ty, 202 N.W. 211—Arcuro v. Utter¬ 
back, 195 N.W. 734. 

33 C.J. p 704 note 70. 

Knowledge of owner 

Where, in proceeding to adjudge 
petitioner guilty of contempt of 
court for violating liquor injunction, 
it appeared that petitioner’s em¬ 
ployees were in charge of his prem¬ 
ises when liquor was found thereon, 
whether petitioner actually or im¬ 
pliedly knew of the unlawful use of 
the premises was a question of fact 
for the trial court, whose conclusion 
the appellate court would not dis¬ 
turb on certiorarL—Ducia v. Utter¬ 
back, 198 N.W. 626, 197 Iowa 1181. 

51- Iowa.—Silvers v. Vermilion, 130 
N.W. 913, 151 Iowa 163. 

Sa. U.S.—Schlieder v. U. S., C.C.A. 

La, 11 F.2d 346. 

33 C.J. p 700 note 9. 


Appeal from temporary injunction I 
Tex,—Malone v. State, Civ.App., 77' 
S.W.2d 335. 

53. Ga—^Watkins v. Wilkerson, 80 
S.E. 718, 141 Ga 163, Ann.Cas. 
191SC 1124. 

La—Koehl v. Judge Div. B, Civil 
Dist Ct, 14 So. 352, 45 LaAnn. 
1488. 

54. U.S.—Schlieder v. U. S., C.C.A. 
La, 11 F.2d 346—U. S. v. Ward, C. 
C.A.Pa., 6 F.2d 182. 

Iowa—State v. Marker, 224 N.W. 
588, 208 Iowa 1001. 

55. Iowa.—State v. Douglas, 39 N. 
W. 686, 75 Iowa 432. 

Defect of parties 

Fact that defendant disclaiming 
interest in premises alone appealed 
does not permit affirmance of decree 
closing premises for unlawful sale 
of liquor where no owner or occu¬ 
pant was Joined and appellant was 
not shown to be a proprietor.—^U. S. 
V. McCrory, C.C.A.N.T., 26 P.2d 189. 
Defective notice of hearing 
Mich.—People v. Donovan, 200 N.W. 
367, 228 Mich. 620. 

Presumption favors validity of de- 
oree enjoining liquor nuisance and 
proceedings on which it is based, 
and burden is on defendant t© show 
contrary.—^Dickerson v. Utterback, 
207 N.W. 752, 202 Iowa 266. 

56. OkL—Key v. State, 224 P. 649, 

564, 101 Okl, 216—Bodovitz v. 

State, 231 P. 504, 107 Okl. 207. 

I Dismissal of bill 

I In proceeding to abate liquor nui¬ 
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sance, decree dismissing bill on 
ground that evidence was insufficient 
to sustain it was held against great 
preponderance of evidence.—State ex 
rel. District Attorney v. White, 173 
So. 456, 178 Miss. 542, followed in 
State ex rel. District Attorney v. 
Hoyt, 178 So. 89. 

57. Pa.—Commonwealth v. Katz, 
126 A. 765, 281 Pa 287. 

33 C.J. p 700 note 12. 

Granting temporary injunction 
Rule that on appeal from ruling 
on preliminary Injunction appellate 
court will inquire only if grounds 
for injunction existed is applicable 
to preliminary injunction authorized, 
by statute; and, where court has de¬ 
clared defendant’s premises to be a 
common nuisance and closed them, 
continuing of preliminary injunction 
pending final disposition was with¬ 
out reversible error.-^ommonwealth 
V. Klatz, supra. 

58. U.S.—Denapolis v. U. S., C.C.A. 
La, 3 P.2d 722. 

Mo.—State ex rel. Hamlin v. Fields, 
App., 269 S.W. 927. 

33 C.J. p 700 note 13. 

59. Ill.—State V. Milauskas, 149 N. 
E. 294, 318 Ill. 198. 

Iowa.—State v. De Leon, 215 N.W. 
973, 204 Iowa 843. 

60. Iowa—^Barber v. -City Drug 
Store, 155 N.W. 992, 173 Iowa 661. 

€1. U.S.—Capawana v. U. S., C.C.A. 
N.J., 294 F. 153. 

62. U.S.—^Egner v. U. S., C.CA-N.J., 
16 F.2d 697. 
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Assessment of a mulct tax being mandatory, the 
appellate court cannot modify the judgment as¬ 
sessing itM 

Supersedeas. Cessation of illegal transactions on 
the filing of a complaint to abate a liquor nuisance 
is no cause for granting a supersedeas to stay exe¬ 
cution of a closing order pending appeal.®^ On 
defendant's appeal from an injunction order, and 
the giving of a supersedeas bond, the state is enti¬ 
tled to a temporary injunction restraining him from 
violations pending further order.® 5 

§ 428. - Costs 

Under statutory provisions, In proceedings to abate 
or enjoin a liquor nuisance, or to punish the violation of 
an injunction, costs and attomey’s fees may be allowed 
and recovered against the defendant. 

Under statutory provisions, the recovery and al¬ 
lowance of costs may be had in proceedings to en¬ 
join or abate a liquor nuisance, or to punish the 
violation of an injunction against maintaining such 
a nuisance.®® Under some statutes costs are taxa¬ 
ble, even though the owner has no guilty know'- 
edge;®7 under others, however, knowledge is e:- 
sential.®® An owner of realty on which a liquo 
nuisance is maintained is liable for costs and charg¬ 
es where it is shown that he knowingly permitted 
the maintenance of the nuisance.®^ In a proper 
case, costs may be taxed against the petitioner in a 


prosecution for violation of a liquor injunction if 
the prosecution w^as without probable cause,*^® but 
should not be so assessed where the proof fails on 
a single point.'^^ In the absence of statute the court 
has no pow’er to order defendant's imprisonment for 
nonpayment of costs.'^^ Where the statutes so pro¬ 
vide, furniture, fixtures, and utensils may be seized 
and sold to satisfy costs of abatement,*^3 only 
to the extent necessary to make up the assessed 
sum.74 

Some statutes allow attorney's fees, in cases of 
this kind,**® and it is the duty of the court, if there 
is any contention as to the amount to be taxed, to 
hear evidence as to the value of the services ren¬ 
dered by the attorney,*^® and fix his fee according¬ 
ly, the amount resting very much in its discretion.7" 
In the absence of evidence as to their reasonable 
value, attorney's fees should not be assessed.^® The 
state is not entitled to attorney's fees for services 
of the prosecuting attomey.7® 

§ 429. Summary Proceedings 

The abatement of a liquor nuisance on conviction 
of the crime of maintaining a nuisance is discussed 
supra § 423, and summary abatement of nuisances 
generally in the CJ.S. title Nuisances §§ 103-108, 
also 46 CJ. p 755 note 4-p 759 note 74. 

Examine Pocket Parts for later cases. • 
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§ 430. In General 

No romedy exists against the dispenser of liquor 
for Injuries and damages resulting 'from the acts of in¬ 
toxicated persons except to the extent provided for by 
statute. 

At common law, and apart from statute, no re¬ 


dress exists against persons selling, giving, or fur¬ 
nishing intoxicating liquor, or their sureties, for re¬ 
sulting injuries or damages due to the acts of in¬ 
toxicated persons, whether on the theory that the 
dispensing of the liquor constitutes a direct wrong 
or constitutes actionable negligence,®® and, there 


63. Iowa,—state v. Johnson, 214 N. 
W. 594, 204 Iowa 150. 

64. Cal.-lu. S, V. Berff, 258 P. 942, 
202 CaL 10 . 

65. Tex.—^Pord v. State, Civ.App., 
209 S.W. 490. 

Balancing’ of Injnxies 
Tex.—^Pord v. State, supra. 

66 . Kan.—State v. Jones, 270 P. 679, 
126 Kan. 658. 

N.Y.—U. S. V. Sumner, 211 N.T.S, 
705, 125 Misc. 658, affirmed 214 N. 
T.S. 930, 216 App.Div, 782. 

33 C.J. p 700 note 17. 

67. U.S.—U. S. V. Miller, D.C.Tex., 
31 F.2d 807. 

68 . Iowa.—State v. De Leon, 215 N. 
W. 973, 204 Iowa 843—State v. 
Pickett, 210 N.W. 782, 202 Iowa 
1821. 


69. Kan.—State ex rel. Eubanks v. 
Dick, 92 P.2d 92, 150 Kan. 230. 

Evidence held insufficient 
Kan.—State ex rel. Eubanks v. Dick, 
supra. 

70. Iowa.—State v. Franklin, 245 N. 
W. 283, 215 Iowa 384. 

71. Iowa.—State v. Franklin, supra. 

72. Iowa.—State v. Oliver, 212 N.W. 
572, 203 Iowa 458—^Hammer v. XJt- 
terback, 209 N.W. 622, 202 Iowa 
50. 

73. Mich.—^People ex rel, Dougherty 
V. Hoischuh, 209 N.W. 168, 235 
Mich. 272, followed in People ex 
rel. Dougherty v. Hildebrandt, 209 
N.W. 160, 235 Mich. 278. 

74. Mich.—^People ex reL Miller v. 
Rhodes, 228 N.W. Iti, 248 Mich. 
226. 


75. Iowa.—State v. Pickett, 210 N. 
W. 782, 202 Iowa 1321. 

EZan.—State v. Jones, 270 P. 579, 
126 Kan. 658. 

33 C.J. p 701 note 18. 

76- Iowa.—Craig v. Werthmueller, 
43 N.W. 606, 78 Iowa 698. 

77. Iowa,—Campbell v. Mander- 
scheid,. 39 N.W. 92, 74 Iowa 708. 

Kan.—State v. Plamondon, 89 P. 23, 
76 Kan. 269. 

33 C.J. p 701 note 20 . 

78. Ind.—^E. Horn Realty & Invest¬ 
ment Co. V. State. 184 N.E. 176 , 
204 Ind. 842. 

79. Wyo.—State v. Bemwelser, 271 
P. XS, 39 Wye. 314. 

88 . Cal.—^Hltson v. Dwyer, 143 P.2d 
952, 61 Cal.App. 2 d 803. 

Ga.—^Henry**Grady Hotel Co. v. Stur¬ 
gis, 28 S.B.2d 329, 70 Ga.App. 379. 
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being no remedy in favor of the person injured, no 
remedy may be asserted by his surviving spouse.^^ 
This rule is based on the theory that the proximate 
cause of the injury is the act of the purchaser in 
drinking the liquor and not the act of the vendor 
in selling it.^2 While civil damage laws have been 
enacted in a number of jurisdictions creating a 
right of action against the dispenser of intoxicating 
liquors, as discussed infra § 431, thus modifying the 
prior law, a remedy exists only to the extent pro¬ 
vided for by such statutes, and the common-law 
rule prevails in a case not coming within their 
terms,or in jurisdictidns where such statutes have 
not been enacted or are not in effect.^^ The statu¬ 
tory liability to respond in damages for selling in¬ 
toxicating ,liquor is' incident to the business and is 
a risk which all persons who engage in such busi¬ 
ness must assume.^® 

§ 431. Statutory Provisions 

Civil damage laws creating a right of action against 
persons from whom intoxicants were procured for In¬ 
juries or damages resulting from the dispensing of the 
iiquor are general laws of the state, without extrater¬ 


ritorial operation or effect, and, as penal legislation, 
should be strictly construed. 

In a number of jurisdictions, statutes, commonly 
known as civil damage laws, have been enacted giv¬ 
ing a right of action against the persons from whom 
the intoxicants were procured to innocent parties 
who sustain injury by the intoxication of other per¬ 
sons, or by the consequences of such intoxication, 
or by the acts of intoxicated persons, or by the fur¬ 
nishing of liquor to minors or drunkards, with 
knowledge of their minority or intemperate habits, 
after being warned not to do so.^^ Such statutes 
create a new right of action, unknown to common 
law, as discussed infra § 432, and have been held 
constitutional, as discussed supra § 44. 

A civil damage law, being highly penal in its 
character, and introducing remedies unknown to the 
common law, should be strictly construed but, 
while a statute of thi? character should not be en¬ 
larged, it should be interpreted where the language 
is clear and explicit, according to its true intent 
and meaning, having in view the evil to be reme¬ 
died and the object to be attained.^8 Such a stat¬ 


in.— Hill V. Alexander, 53 N.E.2d 307, | 
321 Ill-App. 406. I 

Minn.—Sworski v. Colman, 283 N.W. 
778. 204 Minn. '474. 

Tenn.—Tarwater v. Atlantic Co., 144 
S.W.2d 746, 176“Tenn. 510. 

33 C.J. p 637 note 5. 

“The cases are overwhelmingly to 
the effect that there is no cause 
of action at common law against 
a vendor of liquor in favor of those 
injured by the intoxication of the 
vendee.”—Demge v. Feierstein, 268 
N.W. 210, 212, 222 Wis. 199. 

Acts of minor son 

Apart from statute, a minor son 
could not recover, from person al¬ 
leged illegally to have sold son in¬ 
toxicating liquor, for damages di¬ 
rectly attributable to criminal as¬ 
sault committed by son while intoxi¬ 
cated, and, therefore, father could 
not pursue common-law remedy to 
recover consequential damages on 
account of injury sustained by son 
as result of such assault.—^Barboza 
V. Decas, 40 N.E.2d 10, 311 Mass. 10. 
Sale to able-bodied person 
It is not a tort at common law 
to sell or give away intoxicating liq¬ 
uor to one who, is strong and able- 
bodied. 

Ill.—^James v. Wicker, 33 N.B.2d 
169, 309 I11.APP. 397. 

Wis.—Seibel v. Leach, 288 N.W. 774, 
233 Wis. 66. 

81. Wis.—Demge v. Feierstein, 268 

N.W. 210, 222 Was. 199. '' 

82. Gal.—^Hitson v. Dwyer, 143 P.2d 
952, 61 gal.App. 2 a 803. 

Oa.—^Henry Grady Hotel Co, v. Stur¬ 
gis, 28 ’S.E.2d 329, 70 Ga.App. 3,79. 


The perpetration of crime is not 
“natural and probable consequence” 
of furnishing intoxicating liquor to 
criminal, so as to permit person in¬ 
jured on account of criminal act of 
intoxicated person to impose civil 
liability on person furnishing intox¬ 
icating liquor where no statutory 
cause of action for civil damage 
exists.—Barboza v. Decas, 40 N.E.2d 
10 , 311 Mass. 10. 

83. Wis.—^Demge v. Feierstein, 268 
N.W. 210, 222 Wis. 199. 

84. Cal,—Hitson v. Dwyer, 143 P.2d 
952, 61 Cal.App.2d 803. 

Wis.—Seibel v. Leach, 288 N.W. 774, 
233 Wis. 66. 

Statute prohibiting sale 

Defendant’s alleged violation of 
statute prohibiting sale of intoxi¬ 
cating liquor to minor did not, in 
and of itself, give father a cause of 
action for loss of support of minor 
son to whom defendant allegedly 
sold intoxicating liquor.—Barboza v. 
Decas, 40 N.E.2d 10, 311 Mass. 10. 

85. Ill.—Klopp V. Benevolent Pro¬ 
tective Order of Elks, Lodge No. 
281, 33 N.E.2d 161, 309 IlLApp. 145 
—^Hyba v. C. A. Horneman, Inc., 
23 N,E.2d 564, 302 Ill.App. 143. 

86. III.—King V. Haley, 86 Ill. 106. 
29 Am.R. 14^—Cope v. Gepford, 61 
N.E.2d 394, 326 IlLApp. 171—James 
V. Wicker, 83 N.B.2d 169, 309 Ill. 
App. 367. 

Ind.—Schlosser v. State, 55 Ind. 82. 
N.H.—Hoyt V. Tilton, 128 A. 688, 
81 N.H. 477. 

N.Y.—^Hammell v. Mannshardt, 288 
N.T.S. 215, 248 App.Div. 624—Bert- 
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holf V. O’Reilly, 8 Hun 16, aflarmed 
74 N.Y. 509, 30 Am.R. 323. 

Wis.—Crist V. Meyer et al., 288 N.W. 

175, 232 Wis. 567. 124 A.L.R. 1517. 
33 C.J. p 636 note 92. • 

Sistory 

The so-called civil damage laws 
or dramshop acts have been known 
to this jurisdiction and other Juris¬ 
dictions for over sixty years and are 
not to be considered an expedient 
of the early years following the 
adoption of the Prohibition Amend¬ 
ment.—Wilcox V. Conti, 20 N.Y.S.2d 
106, 174 Misc. 230. 

Statute is separate and distinct 
from another statute generally af¬ 
fording a right of recovery after 
death of an injured person, and the 
rights created by the respective stat¬ 
utes do not rest on the same basis.— 
O’Connor v. Rathje, 12 N.B.2d 878, 
368 Ill. 83, transferred, see 19 N.B.2d 
96, 298 IlLApp. 489—Hyba v. C. A. 
Horneman, Inc., 23 N.E.2d 564, 302 
IlLApp. 143. 

87. Ill.—^Hyba v. C. A. Horneman, 
Inc., 2$ N.E.2d 564, 302 IlLApp. 
143. 

N.Y.—Corpus Juris cited in Wilcox 
v. Conti, 20 N.Y.S.2d 106, 107, 174 
Misc. 230. 

33 C.J. p 637 note 94. 

88 . Ill.—Schroder v. Crawford, 94 
Ill. 357, 34 Am.R. 236—Lester v. 
Bugni, 44 N.E.2d 68, 316 IlLApp. 
19—Klopp V. Benevolent Protective 
Order of Elks, Lodge No. 281, 33 
N.E.2d 161, 369 IlLApp. 145—Hyba 
V, C. A. Horneman, Inc., 23 N.B. 
2d 664, 302 IlLApp. 143. 

N.J.—^Boniewsky v. Polish Home of 
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ute does not operate retroactively, unless there are 
express words to that effect.^^ It is a general law 
of the state, applicable even in counties where the 
traffic in liquors was regulated by special laws, at 
the time of its enactment,90 but it has no extrater¬ 
ritorial operation or effect^l Generally, such a 
statute is not in conflict with related legislation, 
and was not regarded as invalidated by the adop¬ 
tion of the Eighteenth Amendment and the enact¬ 
ment of the National Prohibition Act.^2 if a civil 
damage law is repealed, no statutory cause of ac¬ 
tion may be asserted thereunder,^^ and all rights of 
action previously acquired imder the statute are de¬ 
stroyed, even in the case of pending suits, unless 
the repealing act contains a saving clause.95 The 
cause of action given by a civil damage act has been 
held not to be assignable.^® 

§ 432. Nature of Remedy 

Civil damage laws create a new right of action and 
the remedy is in the nature of an action of tort found¬ 
ed on statute. 

Civil damage laws create a new right of action, 
unknown to the common law.^7 a proceeding 
thereunder is not a criminal prosecution,an ac¬ 


tion for the recovery of a fine or penalty,or a 
common-law negligence action it is simply an ac¬ 
tion of tort founded on the statute,^ triable in a 
court where common-law procedure prevails.® It 
is an action for personal injuries rather than one 
for injuries to property, even though it may have 
grown out of an alleged contract of purchase and 
sale.^ Where the common-law system of pleading 
is in force, ‘"case” is the proper form of action un¬ 
der such statute.® 

§ 433. Grounds of Action 

An action under a civil damage law la maintainable 
only where intoxicating liquor has been sold, given, or 
furnished to another whose resulting intoxication causes 
actual damage or injury to the plaintiff of such a char¬ 
acter as to come within the terms of the statute; but 
ordinarily under the statutes negligence of the seller 
need not be shown. 

In order that an action may be sustained under 
a civil damage law, there must have been a '"sale,” 
a “gift,” or a “furnishing” according to the terms 
of the statute of intoxicating liquor by defendant,® 
which caused or contributed to*^ a state of intoxica¬ 
tion, or of habitual intemperance, on the part of the 
person so supplied with liquor,® in consequence of 


Lodi. 136 A. 741, 103 N.J.Law 323, 
affirming: 132 A. 202, 102 N.J.Law 
241. 

Wilcox V. Conti, 20 N.Y.S.2d 

106, 174 Mlsc. 230. 

VL—Healey v. Cady, 161 A. 151, 104 
Vt. 463. 

33 C.J. p 637 note 95. 

89. N.T.—^Reinhardt v. Fritzsche, 23 
N.T.S. 958, 69 Hun 565. 

90- Pa.—Mardorf v. Hemp, 6 A, 754, 
4 Pa.Cas. 280. 

91. N.T.—Goodwin v. Young:, 34 
Hun 252. 

92. HI.—O’Connor v, Rathje, 12 N.E. 
2d 878, 368 Ill. 83, transferred, see 
19 N.E.2d 96, 298 Ill.App. 489. 

33 C.J. p 636 note 92 Ca]. 

93. Ill.—Spousta V. Bergrer, 231 Ill. 
App. 454. 

N.Y.—Wilcox V. Conti, 20 N.Y.S.2d 

107, 174 Misc. 230. 

94. Mass.—^Barboza v. Decas, 40 N. 
E.2d 10, 311 Mass. 10. 

95. Tex.—Goodrich v. Wallish, Civ. 
App., 143 S.W. 285. 

33 C.J. p 637 note 99. 

Saving: clause applicable to all 
criminal statutes preserved right of 
action under repealed law.—Ibach v. 
Jackson. 35 P.2d 672, 148 Or. 92. 

96. Me.—^McGee v. McCann, 69 Me. 
79. 

Survival of right of action see 
Abatement and Revival § 154. 

97- Ill.—^Klopp v. Benevolent Pro¬ 
tective Order of Elks, Lodge No. 
281, 33 N.E.2d 161, 309 Ill.App. 146 


—Thompson v. Wogan, 38 N.E.2d 
151, 309 IlLApp. 413—Hyba v. C. 
A Horneman, Inc., 23 N.E.2d 564, 
302 I11.APP. 143. 

Tenn.—Tarwater v. Atlantic Co., 144 
S.W.2d 746, 176 Tenn. 510. 

Wls.—^Demge v. Feierstein, 268 N.W. 

210, 222 Wis. 199. 

33 C.J. p 637 note 6 . 

Rule at common law see supra § 430. 
Injury to means of support see in¬ 
fra § 437. 

98- U.S.—Cross v. Ryan, C.C.AI11., 
124 F.2d 883, certiorari denied 
Ryan v. Cross, 62 S.Ct. 1269, 316 

U. S, 682, 86 L,Ed. 1756. 

33 C.J. p 637 note 6 . 

99. Ohio.—Mahood v. Caldwell, 169 
N.E. 317, 33 Ohio App. 292. 

33 C.J. p 637 note 7. 

1 . Ill.—Thompson v. Wogan, 33 N. 
E.2d 151, 309 I11.APP. 413. 

2 . Me.—Campbell v. Harmon, 51 A. 
801, 96 Me. 87. , 

N.C.—Spencer v. Fisher, 76 S.B. 731, 
161 N.C. 116. 

3. Cal.—Shell Oil Co. v. Superior 
Court in and for Los Angeles 
County, 2 P.2d 801, 213 Cal. 596. 

4. N.T.—^Harkins v. Provenzo, 189 
N.Y.S. 258, 116 Misc. 61. 

5. N.C.—Spencer v. Fisher, 76 S.E. 
731, 161 N.C. 116, 

33 C.J. p 637 note 9. 

6 . Kan.—Corpus Juris cited iu Coy 

V. Cutting, 23 P.2d 458, 461, 138 
Kan. 109, 

33 C.J. p 637 note 10. 
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Tha furnishing of money for the 

illegal purchase of intoxicants is 
not actionable.—^Henry Grady Hotel 
Co. V. Sturgis, 28 S.E.2d 329, 70 Ga. 
App. 379. 

Xdquor sold to third person 

Fact that liquor was sold to friend 
or companion of person who caused 
death, which liquor was shared by 
the purchaser in his own room with 
such person, would not make tavern 
owner who sold the liquor or tavern 
owner’s landlord liable for the death 
under Dram Shop Act.—^Blackwell v. 
Fernandez, 59 N.E.2d 842, 324 Ill. 
App. 597. 

Nature of gift 

Under some statutes only an os¬ 
tensible gift which is in fact a sale 
is unlawful, and merely giving an¬ 
other a drink is not of itself ac¬ 
tionable.—Ibach V. Jackson, 35 P.2d 
672 , 148 Or. 92—33 C.J. p 637 note 10 
Cdj. 

Xiiquor drunk by a seller 

The use of intoxicating drinks by 
the seller himself and consequent 
injury to another do not come with¬ 
in the statutes.—Gunderson v. First 
Nat. Bank of Chicago, 16 N.B.2d 306. 
296 IlLApp. 111—33 C.J. p 637 note 
10 [e]. 

7- Ill.—Osborn v. Leuftgen, 45 N.E. 

2d 622, 381 IlL 295. 

33 C.J. p 638 note 11. 

8 . Ill.—^McMahon v. Sankey, 24 N.E. 

1027, 133 111. 636. 

33 C.J. p 638 note 12. 
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which the acts or omissions of the intoxicated per¬ 
son or drunkard have caused actual damage or in¬ 
jury to plaintiff^ of such a character as to come 
within the terms of the statute.^® Some statutes 
provide for two separate and distinct causes of ac¬ 
tion, one for the direct injury inflicted by any in¬ 
toxicated person, and the other for such damages as 
might arise in consequence of the intoxication.^^ 

To warrant recovery against the seller or pur¬ 
veyor of liquor, it is not necessary that an action 
should also be maintainable against the intoxicated 
person on the same state of facts.^2 Negligence of 
the seller usually is not an element of the cause of 
action, so that it is not necessary that the seller 
should have reasonably foreseen the consequences 
of the intoxication produced by the liquor sold by 
him,i4 or should have been able to anticipate the 
‘ particular injury which resulted,!^ or that he should 
have known of the purchaser’s intemperate habits,^® 
unless, under the terms of a particular statute, such 
knowledge is essential.i7 Plaintiff may maintain 
his action without regard to the fact that defend¬ 
ant may also be liable on his bond,^^ and may have 
separate and successive actions for every separate 
injury caused by defendant’s acts.^3 Under some 
statutes any person suffering injury to person, prop¬ 
erty, or means of support by reason of intoxication 
of another resulting in death may recover therefor, 
even though there could be no recovery for wrong¬ 
ful death and even though the deceased person 
could not have maintained an action for his injuries 
had not death ensued.^^ 


§ 434. -Illegality of Sale 

Under some statutes, but not under others, the sale 
of liquor must have been Illegal to render the seller lia- 
ble for damages from resulting Intoxication. 

Civil damage laws usually make it essential to 
recovery thereunder that the sale or furnishing of 
liquor causing the intoxication complained of should 
have been illegal, a^ being contrary to the provi¬ 
sions of some statute as to the liquor traffic. 
Under some statutes, however, it is immaterial 
whether such sales are lawful or unlawfuL^^ Un¬ 
der permissive statute plaintiff may maintain his 
action without regard to the fact that the particular 
sale in question is also a criminal offense.^^ 

§ 435. -Injuries to Person 

Injury to the person as a ground of action under the 
civil damage laws Is some unlawful physical harm, vio¬ 
lence, or suffering sustained by the plaintiff at the hands 
of the intoxicated person. 

‘Tnjury to the person,” as founding a right of 
action under the civil damage laws, means actual 
physical violence, or physical harm or suffering, 
sustained by plaintiff at the hands of the intoxi¬ 
cated person.24 It is not material whether injuries 
inflicted by an intoxicated person were inflicted 
with a malicious intent to do harm or in drunken 
sport^S The injury must be some unlawful damage 
or hurt, and anything done in lawful self-defense is 
not actionable.26 The statutes do not usually con¬ 
template a recovery for injuries sustained, in con¬ 
sequence of intoxication, by the drunken man him- 
self,27 but some provisions permit a recovery for 

such injuries.28 


9. Ill.—Osborn v. Leuffgen, 46 N.B. 
2d 622, 381 Ill. 295—Cox v. Hrasky, 
47 N.E.2d 728, 318 IlLApp. 287. 

33 C.J. p 638 note 13. 

Intoxication as cause of injury gen¬ 
erally see infra § 442, 

Acts not caused by intozicatiou 
create no liability under the statute. 
—^Hill V. Alexander, 53 N.E.2d 307, 
321 IlLApp. 406. 

la Ill.—^Hill V. Alexander, supra— 
Hyba v. C. A. Homeman, Inc., 23 
N.E.2d 564, 302 Ill.App. 143. 

33 C.J. p 638 note 14. 

11. Ill.—Cope V. Gepford, 61 !Nr.E.2d 
394, 326 IlLApp. 171—Hill v. Alex¬ 
ander, 63 N.E.2d 307, 321 IlLApp. 
406. 

12. Ill.—Hyba v. C. A. Horneman, 
Inc., 23 N.E.2d 664, 302 IlLApp. 
143. 

N.T.—Quain v. Russell, 8 Hun 319. 

13. HI.—^Douglas v. Athens Market 
Corporation, 49 N.E.2d 834, 320 
IlLApp. 40. 

14. HI.-Hill V. Alexander, 63 N.B. 
2d 307, 321 IlLApp. 406. 

33 C.J. p 638 note 16. 


15. Ill.—Cushing V. Poli, 151 Ill. 
App. 1. 

Mich.—Lafler v. Fisher, 79 N.W. 934, 
121 Mich. 60. 

16. Iowa.—Bistllne v. Ney, 111 N.W. 
422, 134 Iowa 172, 13 L.R.A.,N,S., 
1168, 13 Ann.Cas. 196. 

33 C.J. p 638 note 18. 

17. W.Va.—Duckworth v. Stalnaker. 
69 S.E. 850, 68 W.Va. 197. 

18. Ind.—^Mulcahey v. Givens, 17 N. 

E. 698, 116 Ind. 286—State v. 

Soale, 74 N.E. 1111, 36 Ind.App. 
73. 

19. Mass.—^Kennedy v. Saunders, 6 
N.E. 734, 142 Mass. 9. 

20. HL—^Hyba v. C. A, Horneman, 
Inc., 23 N.E.2d 664, 302 IlLApp. 
143. 

21. Neb.—^Thamann v. Merritt, 197 
N.W. 413, 111 Neb. 639. 

33 C.J. p 638 note 23. 

22. Me.—Currier v. McKee, 59 A. 
442, .99 Me. 364, 3 Ann.Cas. 57. 

I 33 C.J. p 638 note 24. 

I 23. Neb.—Thamann v. Merritt, 186 
1 N.W. 1003, 107 Neb. 602. 

719 


Tex.—Goldsticker v. Ford, 62 Tex. 
385. 

24. Ill.—^Hill V. Alexander, 53 NJEL 
2d 307, 321 IlLApp. 406. 

Mich.—^Malone v. Lambrecht, 8 N.W. 

2d 910, 305 Mich. 68. 

33 C.J. p 638 note 25. 

Intoxication as proximate cause of 
injury see infra § 442. 

Damages generally see infra §S 482- 
485. 

25. Neb.—^Howard v. McCabe, 112 
N.W. 305, 79 Neb. 42. 

26. Vt—Smith v. Wilcox, 47 Vt. 
537. 

27. IlL—^Holmes v. Rolando, 51 N.E. 
2d 786, 320 IlLApp. 475—Bennett 

V. Auditorium Bldg. Corporation, 
19 N.E.2d 626, 299 IlLApp. 139. 

Mich.—^Malone v. Lambrecht, 8 N.W. 

2d 910, 305 Mich. 58. 

Minn.—Sworski v. Colman, 283 N. 

W. 778, 204 Minn. 474. 

N.H.—Corpus Juris cited In Hoyt v. 

Tilton, 128 A. 688, 690, 81 N.H. 477. 
33 C.J. p 638 note 29. 

28. Neb.—^Kraus v. Schroeder, 182 
N.W. 364, 105 Neb. 809. 

33 C.J. p 639 note 30. 
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§ 436. -Injuries to Property 

Injury to, or loss of, property by the plaintiff oc¬ 
casioned by the defendant's sale or furnishing of intoxi¬ 
cating liquors Is actionable under some civil damage 
laws. 

Under some civil damage statutes plaintiff may 
recover damages for direct injury to property of 
his, or for the loss of property belonging to him, 
when caused by the intoxication produced by de¬ 
fendant’s sale or furnishing of liquor.29 

§ 437. -Injuries to Means of Support 

Loss of means of support by reason of intoxication 
of the person to whom liquor is sold and his resulting 
incapacitation or death is actionable under some civil 
damage laws whether or not such support was previ¬ 
ously furnished to, or is actually needed by, the plaintiff. 

A civil damage law, which provides an action for 
injuries to '‘means of support,” creates a new right 
of action, and it is not necessary, in order to sus¬ 
tain such action, that the injury should be a com¬ 
mon-law injury or one which was previously re¬ 
mediable by action.so Only three things are nec¬ 
essary to establish this cause of action: The sale 
or gift of liquor by defendant; the intoxication re¬ 
sulting from its use, in whole or in part; and the 
loss of the means of support by plaintiff in conse¬ 
quence of such intoxication.31 It is not necessary 
that the party disabled from contributing support 
as a result of intoxication be legally liable to supply 
such support.32 

The wife has an interest in her husband’s capaci¬ 
ty to perform labor as a means of support; and, if 
his intoxication, habitual or otherwise, so impairs 
his mental or physical powers as to incapacitate 
him for work or business, or results in accidents or 
injuries which produce the same result, the wife 
sustains an actionable injury,^2 irrespective of the 
habits of her husband, with reference to industry 

AdmiBistratlon of Uquor and aban¬ 
donment 

Administration to person of liquor 
in such quantities as to cause death, 
or abandonment of guest who had 
been maimed and injured after hav¬ 
ing been made helplessly drunk by 
her host, is actionable by the peiv 
son injured or killed, or by his ad¬ 
ministrator.—^Ibach V. Jackson, 35 P. 

2d 672, 148 Or. 92. 

29. Mich.—^Flower v. Wltkovsky, 

37 N.W. 364, 69 Mich. 37L 

33 C.J. p 639 note 31. 

30. IT.Y.—-Volans v. Owen, 74 N.T. 

526, 30 Am.R. 337. 

33 O.J. p 639 note 32* 

Action by husband for loss of wife's 
services see infra § 451. 

Action by parent or child for loss of 
other’s services or support see in¬ 
fra S 452.' 


or idleness, before the acts complained of,^^ and 
without regard to the fact that she has independ¬ 
ent means of her own, or that she is competent to 
earn her own living, *35 but there must be an im¬ 
pairment of his support of her, or capacity to sup¬ 
port her, and she cannot found her action on a 
mere diminution of his estate or of what she ex¬ 
pects to inherit if she survives him.^^ A wife’s 
right of support is not limited to the bare neces¬ 
saries of life, but embraces comforts suitable to her 
situation and her husband’s condition in life.37 A 
liquor dealer may be as much liable for causing the 
continuance of a condition or state of affairs which 
injures the wife in her means of support as for 
causing such an injury in the first place.28 

It is generally held that the death of plaintiff’s 
husband, resulting as the consequence of his intoxi¬ 
cation, caused or contributed to by the liquor fur¬ 
nished him by defendant, is such an injury to her 
“means of support” as will enable her to maintain 
an action under the statute,but an action cannot 
be maintained where the death of the intoxicated 
husband was occasioned by his own willful and un¬ 
lawful conduct.'^® Although the husband had a pol¬ 
icy of life insurance payable to his wife, that fact 
does not affect her right to recover for the injury to 
her means of support occasioned by his death.'^^ 

According to some decisions, where the husband’s 
earning capacity is taken away by his being impris¬ 
oned for a crime committed while drunk, his wife 
may bring an action,-^2 there is authority to 

the contrary on the ground that in such case the 
drunkenness is not the proximate cause of the in- 

jury.42 

§ 438. -Mental Suffering and Disgrace 

Mental suffering and disgrace alone do not consti- 
tute a ground of action against the seller of liquor un- 

37. Neb.—Gorey v. Kelly, 90 N.W. 
554, 64 Neb. 605. 

33 O.J* p 639 note 38* 

38. Iowa.—League v. Bhmke, 94 X.. 
W. 938, 120 Iowa 464. 

C.J. p 639 note 39. 

III.—^Hyba V. C. A. Homeman, 
Inc., 23 N.E.2d 664, 302 Ill. App. 
143. 

C.J. p 640 note 45. 

Ill.—Sauter v. Anderson, 112 
Ill.App. 508. 

41. Ill.—^Deel v. Heiligenstein, 91 
KE. 429, 244 Ill. 239—Whiteside 
V. O'Connors, 162 Ill.App. 108. 

42. HI.—Spousta V. Berger, 231 HI. 
App. 464. 

33 C.J. p 639 note 34 [a]. 

43- Pa.—^Bradford v, Boley, 31 A., 
751, 167 Pa, 606. 


31. VL—Healey v. Cady, 161 A, 161, 
104 Vt. 463. 

33 C.J. p 639 note 33. 

32. m,—^Pearson v. Renfro, 50 N.B. 
2d 598, 320 IllA-pp. 202, overruling 
Jury V. Ogden, 66 IlLApp. 100. 

33. Neb.—^Nelson v. Nevels, 113 N*. 
W. 119, 79 Neb. 699. 

33 O.J. p 639 note 34. 

34. Mich.—^Rouse v. Melsheimer, 46 
N.W. 372, 82 Mich. 172. 

S3 C.J. p 639 note 36, p 640 note 45 
Cal, 

35. IlL—^Deel v. Heiligenstein, 91 N. 
B. 429, 244 HL 239—Hackett v. 
Smelsley, 77 Ill. 109. 

38. , Ill.—Confrey v. Stark, 73 Ill. 
187. 

Mich.—Radley v, Seider, 58 N.W. 
366; 99 Mich. 431. 
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der the civil laws, but such elements must be 

coupled with proof of injury to person, property, or 
means of support to warrant recovery therefor. 

As a general rule, mental suffering alone does 
not constitute a cause of action under the civil 
damage laws, that is, plaintiff’s sorrow, fear, or 
anxiety caused by the conduct toward her of the 
intoxicated husband or other relative, or mortifica¬ 
tion or disgrace caused by the publicity of his deg¬ 
radation, or estrangement or loss of his society and 
companionship, will not alone entitle her to recov¬ 
er, without proof of actual injury to person, prop¬ 
erty, or means of support.-^^ However, if a foun¬ 
dation for actual damages has been laid, these vari¬ 
ous elements of “injury” may be taken into account 
as a ground for the award of exemplary damages, 
as discussed infra § 483, although, in order to war¬ 
rant recovery therefor, there must be evidence tend¬ 
ing to show that plaintiff has suffered injury on 
account of such elements.*^® The injury to the feel¬ 
ings for which a recovery may sometimes be had 
is the shame, mortification, or disgrace arising from 
the fact of intoxication, and it does not include, as 
an element of actual damages, the mental anguish 
because of an injury received by the person intoxi¬ 
cated.^® 

§ 439. - Care of Intoxicated Person 

Under some statutes the seller of liquor Is liable 
for the care of the person Intoxicated as a consequence 
of his sale. 

It is sometimes provided by statute that one who 
sells liquors and makes another drunk shall pay a 
reasonable sum for taking care of such drunken 
person.^7 However, where the disability which 
makes necessary the care given results not from the 
intoxication but from the independent act of a third 
person which is the direct and immediate cause of 
the disability, there can be no recovery.*^® 


§ 441 

§ 440. - Sale Contrary to Notice 

Under some statutes, specified persons may serve no¬ 
tice on sellers of liquor not to furnish liquor to certain- 
persons, and if the prohibition of the notice is violated,, 
an action for damages may be maintained. 

Under some statutes, it is provided that an au¬ 
thorized public official, or the wife or other relative 
of an habitual drunkard or minor, may give notice 
to liquor sellers not to furnish him with liquor, and 
that, if the prohibition of the notice is violated, an 
action for damages may be maintained,and in¬ 
jury to person or property by reason of such a sale 
need not be shown to entitle one to recover the dam¬ 
ages specified in the statute.®® In order that the 
action may be sustained, it is necessary that the 
notice should have actually been given,by a per¬ 
son entitled to give it,®2 to one who is at the time 
engaged in the business of selling liquors,anef 
concerning a person who is at the time in the habit 
of drinking to excess.®^ No great strictness is ob¬ 
served in regard -to the form and contents of the 
notice, and it need not follow the language of the 
statute, if it gives all the necessary information and 
expresses the prohibition in intelligible terms;®® but 
the statutory directions as to serving the notice 
should be strictly observed.®® The fact that the 
liquor seller did not know that the person who ob¬ 
tained the liquor was the person named in the no¬ 
tice will not prevent a recovery,®7 except where the 
statute in terms renders one liable only where he 
“knowingly” sells to a posted person.^® 

§ 441. -Sales to Minors 

Under some statutes a parent or guardian of a minor 
has a right of action against one furnishing intoxicants 
to the minor. 

Under some statutes a right of action is given to 
the parent or guardian of a minor against one fur- 


44. W.Va.—^Duckworth v. Stalnaker, 
69 S.E. 850. 68 W.Va. 197. 

33 C.J. p 640 note 48. 

45. Mich.—Spray v. Ayotte, 126 N. 
W. 630, 161 Mich. 693. 

46. Mich.—Sissing v. Beach, 58 N. 
W. 364, 99 Mich. 439. 

Wis.—Hoffmann v. Milwaukee Elec¬ 
tric Ry. & Light Co., 106 N.W. 
808, 127 Wis. 76. 

47. Ohio.—Mahood v. Caldwell, 169 
N.E. 317, 33 Ohio App. 292. 

33 C.J. p 640 note 52. 

Iiiahility for medical services 

Reasonable compensation for tak¬ 
ing care of drunken person does not 
include payment to physician who 
is called to attend person for in¬ 
jury or illness resulting from in¬ 
toxication.—Sauson v. Greenough, 7 
N.W. 842, 56 Iowa 127. 

48 C.J.S.~-46 


48. Ill.—Schulte v. Schleeper, 71 N. 
E. 325, 210 Ill. 357. 

49. Wis.—Crist v. Meyer, 288 N.W. 
175, 232 Wis. 667, 124 A.L.R. 1517. 

33 C. j. p 640 note 53. 

“Habitual drunkard” defined see 
Drunkards § 1. 

Sales to minors generally see infra 
§ 441. 

"posting” and '‘posted person” 

“Posting” means the giving of no¬ 
tice by authorized public official to 
licensed tavern dealer not to sell 
intoxicating liquor to certain person, 
and person named in notice is “post¬ 
ed person,”—Crist v. Meyer, supra. 

50- Tex.—Fay v. Williams, Civ.App., 
41 S.W. 497. 

51- Ky.—^Britton v, Samuels, 136 S. 
W; 143, 143 Ky. 129. 34 L.R.A..N. 
a, 1036. 


52. Ind.—^Bngle v. State, 97 Ind. 

122 . 

53. W.Va.—Pegram v. Stort^ 6 SH. 
485, 31 W.Va. 220. 

33 C.J. p 641 note 56. 

54. W.Va.—Pegram v. Stortz, su¬ 
pra, 

33 C.J. p 641 note 55. 

55. Mass.—Taylor v. Carroll, 13 N. 
E. 348, 145 Mass. 95. 

33 C.J. p 641 note 57. 

56. Tex.—Reagan v. Wooten, App^, 
16 S.W. 646. 

33 C.J. p 641 note 58. 

57. Ky.—Keyser v, Damron, 167 S. 
W. 381, 159 Ky. 444. 

Ohio.—^Weber v. Wiggins, 11 Ohio- 
Clr.Ct. 18, 5 Ohio Cir.Dec. 84. 

58. Wis.—Crist v. Meyer, 288 N.W^ 
175, 232 Wis. 567. 124 A.L.R. 1517, 
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nishing intoxicants to the minor.59 xhe seller’s 
ignorance of the fact that he was selling to a mi¬ 
nor will not prevent a recovery if the statute does 
not provide that the sale must be knowingly made 
to a minor in order to create liabilit}".®® In the 
absence of a statute directed against sales to mi¬ 
nors, an action cannot be maintained by a parent 
for a sale to his minor child, unless he has sus¬ 
tained an injury recognized by common law.®^ 

§ 442. Furnishing Intoxicants and Resulting 
Intoxication as Cause of Injury 

In order to maintain an action under the civil dam¬ 
age statutes it has generally been held that the fur¬ 
nishing of the intoxicating liquor need not be the proxi¬ 
mate cause of the injury or loss; but this does not mean 
that a liquor seller may be held liable for injuries which 
are in no manner connected with the intoxication of the 
person in question. 

It would seem from some of the decisions that, in 
order to maintain an action under civil damage stat¬ 
utes, the furnishing of the intoxicating liquor, and 
the resulting intoxication, must be the proximate 
cause of the injury or loss for which the recovery 
is sought.^2 Other decisions hold broadly that 
plaintiff may recover where the loss sustained is the 
result, whether direct or remote, of the intoxication, 
induced in whole or in part by liquors furnished by 
defendant but this does not, of course, mean that 
a liquor seller may be held liable for injuries which 
are in no manner connected with the intoxication 
of the person in question.^^ It is not necessary 


that the liquor furnished by defendant should be 
the sole, or even the principal, cause of the injury 
complained of; it is sufficient if the liquor fur¬ 
nished by him contributed to the intoxication which 
caused such injury.® 5 

If liquor sold to a man and causing his intoxica¬ 
tion sets up such functional or systemic disorders 
as result in his death, the illegal sale to him is the 
immediate or direct cause of death.®® However, it 
is not necessary, to found an action on the injury 
sustained by reason of death, that the sale of the 
liquor or the resulting intoxication should have been 
the sole, immediate cause of the death and should 
exclude every other agency,®^ and accordingly an 
action may be maintained where the man’s drunken 
condition so far deprives him of the normal use of 
his faculties, physical or mental, as to render him 
incapable of taking care of himself or of protecting 
himself against dangers to which he may be ex¬ 
posed, and he meets his death by an accident, such 
as drowning, freezing, or being thrown from a car¬ 
riage or run over by a railroad train, to which he 
would not have exposed himself, or from which he 
could have saved himself, if he had not been stupe¬ 
fied or rendered helpless by intoxication.®® Never¬ 
theless, if the death of one who receives an injury 
Avhile intoxicated can be traced as the natural and 
probable result of any new or intervening cause, 
such as reckless exposure of himself or an unnec¬ 
essary surgical operation, the action will not lie.®® 
Where the drunken man, in consequence of his 


59. Ga.—Wright v. Smith, 57 S.E. 
684. 128 Ga. 432. 

33 C.J. p 641 note 61. 

Minor as included in statutes ren¬ 
dering sale contrary to notice ac¬ 
tionable see supra § 440. 

60. Tex.^—McGuire v. Glass, App., 
15 S.W. 127. 

61- N.Y.—Westbrook v. Miller, 30 
N.Y.S. 558. 98 App.Div. 590. 

62. S;D.—Garrigan v. Kennedy, 101 
N.W. 1081, 19 S.D. 11, 117 Am.S.R. 
927, 8 Ann.Cas. 1125. 

33 C.J. p 641 note 63. 

63. “ Kan.—Coy v. Cutting, 23 P.2d 
458, 138 Kan. 109. 

Minn.—Sworski v. Coleman, 293 N. 

W. 297, 208 Minn. 43. 

Vt—Healey v. Cady, 161 A. 151, 104 
Vt. 463. 

33 C.J. p 641 note 65. 

In Illinois 

(1) The statute generally embraces 
and includes all injuries produced by 
the intoxication which legitimately 
result therefrom.—Cox v. Hrasky, 47 
K.E.2d 728, 318 Ill.App. 287—Klopp 
V. Benevolent Protective Order of 
Elks, Lodge No. 281, 33 N.E.2d 161, 
309 Ill. App. 145—Hyba v. C. A. 
Horneman, Inc., 23 N.E.2d 564, 302 


IlLApp. 143—Haw v. 1933 Grill, 17 
N.E.2d 70, 297 Ill.App. 37—Jones v. 
Keilbach, 15 N.E.2d 618, 295 Ill.App. 
598. 

(2) It affords a right of action 
both for a direct injury inflicted by 
an intoxicated person, and for an in¬ 
jury suffered in consequence of the 
intoxication of any person.—Cox v. 
Hrasky, supra. 

(3) The statute did not intend 
that the intoxicating liquor alone, 
exclusive of other agency, should do 
the whole injury.—^Klopp v. Benevo¬ 
lent Protective Order of Elks, Lodge 
No. 281, supra—Haw v. 1933 Grill, 
supra. 

(4) Where an action is brought 
for an injury inflicted by the af¬ 
firmative act of an intoxicated per¬ 
son, it is not necessary that the in¬ 
toxication be the proximate cause 
of the injury.—^Hill v. Alexander, 53 
N.E.2d 307, 321 Ill.App. 406—Cox v. 
Hrasky, 47 N.E.2d 728, 318 Ill.App. 
287. 

(5) In wife's action for damages 
for loss of support resulting from 
defendant's sale of liquor to hus¬ 
band, proof that defendant’s sales 
to husband were cause of injury to 
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plaintiff is sufficient, without proof 
that they were proximate cause.— 
Spousta V. Berger, 231 Ill.App. 454. 

(6) However, where the action is 
for an injury resulting “in conse¬ 
quence" of the intoxication, plaintiff 
must show that such intoxication 
was the proximate cause of the in¬ 
jury.—Hill V. Alexander, 53 N.E.2d 
307, 321 Ill.App. 406. 

(7) Earlier cases see 33 C.J. p 641 
note 63 [a]. 

64. Ill.—^Bail V. Alexander, supra—• 
Jones V. Keilbach, 15 N.E.2d 618, 
295 Ill.App. 598. 

33 C.J. p 642 note 66. 

65. Neb.—Janesovsky v. Rathman, 
185 N.W. 411, 107 Neb. 165. 

S3 C.J. p 642 note 67. 

66. Minn.—Pete v. Lampi, 185 N.W. 
653, 150 Minn. 423. 

33 C.J. p 642 note 68. 

67. S.D.—^Palmer v. Schurz, 117 N. 
W. 150, 22 S.D. 283. 

33 C.J. p 642 note 69. 

68. Vt.—^Healey v. Cady, 161 A. 151, 
104 Vt 463. 

33 C.J. p 642 note 70. 

69. Ill.—Schmidt V. Mitchell, 84 HI. 
195, 25 Am.R. 446. 
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abusive language, is assaulted and killed by a third 
person, there is no liability to the widow for the 
death; for in such a case it cannot be presumed 
that deceased, if sober, might not have given the 
same provocation.70 A man’s fixed habits of in¬ 
temperance cannot be considered, in a legal sense, 
the cause of his receiving a fatal injury while 
drunk, although, but for such habits, he might not 
have drunk the liquor which intoxicated him on the 
day of his deathJi 

It is a generally accepted rule that the sale of 
liquor to a man who becomes intoxicated thereby, 
and in that condition commits a crime, may be con¬ 
sidered so far the cause of injuries to the third per¬ 
sons resulting from such crime as to warrant a 
recovery.72 jf ^ man who is habitually drunk dur¬ 
ing a specified period commits an assault at that 
time, a defendant, who by selling him liquor has 
caused that drunkenness in whole or in part, is li¬ 
able if his intoxication at that time was the cause 
of the assault,73 but a defendant is not liable, where 
an habitual drunkard, to the formation of whose 
habits of intoxication he in whole or in part con¬ 
tributed, committed the assault while sober.74 

§ 443. Defenses 

The absence of any of the statutory elements of a 
right of action is a defense to an action under the civil 
damage laws. 

Actions under the civil damage laws may be de¬ 
fended on the ground of the absence of any of the 
statutory elements of a right of actionJS it is not 
a defense that the person in question had been am 
habitual drunkard for a long time before defend¬ 
ant began selling to him^® or that the person caus¬ 
ing such intoxication, in whole or in part, may not 
have reasonably foreseen the consequences^? It is 
no defense to an action for loss of support by death 


§ 445 

caused by intoxication that deceased came to his 
death while engaged in an act forbidden by lawJ^ 

§ 444. -License 

in an action under the civil damage law it la no 
defense that the defendant was duly licensed. 

It is no defense to an action under the civil dam¬ 
age laws that defendant had been duly licensed to 
sell intoxicating liquors,^® and one is not estopped 
to sue because he signed defendant’s petition for a 
license.^® 

§ 445. -Consent to Sale 

As a general rule, it has been held that voluntary 
consent by the plaintiff to the sale of liquor will prevent 
a recovery under the civil damage statutes. 

It has been held that plaintiffs consent or permis¬ 
sion that liquor should be sold to the person in ques¬ 
tion, whether express or tacit, or by withdrawing 
a notice not to sell, will prevent a recovery, pro¬ 
vided the consent was given voluntarily, and was 
not obtained by threats or coercion,22 but accord¬ 
ing to other decisions such consent or permission 
is no defense, at least where the consequences ex¬ 
ceeded anything that might reasonably have been 
anticipated from the sale authorizedL^S Consent 
given to other persons, or to the sale of liquor by 
defendant on other occasions, will not defeat the 
action, if there was no consent to the particular sale 
which caused the intoxication complained of.2^ 
Where exemplary damages are claimed in an action 
by parents whose son met his death as the result of 
becoming intoxicated on liquor furnished by de¬ 
fendant, the latter is entitled to show that the fa¬ 
ther had, on other occasions, visited other saloons 
with his son and had drunk with him.25 Where a 
third person is injured by an intoxicated minor, it 
is no defense to his action against the seller that 
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70. Ill.—Shugart v. Eiraii, 83 Ill. 
56, 25 Am.R. 359. 

33 C.J. p 643 note 72. 

71. Ill.—Tetzner v. Naughton, 12 
Ill,App. 148. 

33 C.J. p 643 note 73. 

72. Ind.—U. S. Fidelity & Guaranty 
Co. V. State, 92 N.E. 691, 46 Ind. 
App. 373. 

33 C.J. p 643 note 74. 

73- Mass.—^Minot v. Doherty, 89 N. 
E. 188, 203 Mass. 87, 133 Am.S.H. 
281—Bryant v. Tidgewell, 133 
Mass. 86. 

74. Mass.—^Bryant v. Tidgewell, su¬ 
pra. 

75. Ill.—^King V. Haley, 86 Ill. 106, 
29 ArQ.R. 14. 

33 C.J. p 643 note 79, 


Matters held not to constitute de¬ 
fense 

Pa.—Tyson v. Plyinouth Country 
Club, 41 Pa.Dist. & Co. 116, 57 
Montg.Co. 140. 

76. Mich.—Ford v. Cheever, 63 N. 
W. 975, 105 Mich, 679. 

33 C.J. p 643 note 80. 

77. Ill.—Hill V. Alexander, 53 N.E. 
2d 307, 321 I11.APP. 406. 

Denatured alcohol as a heveragfe 
Defendant selling denatured alco¬ 
hol knowing it was to be drunk 
could not deny it was fit for bev¬ 
erage purposes.—^Mahood v. Caldwell, 
169 N.E. 317, 33 Ohio App. 292. 

78. Mich.—Weatherbee v. Byam, 125 
N.W. 686, 160 Mich. 600. 

, 33 C.J. p 643 note 81. 

^ 79. Neb.—Whipple v. Bosenstock, 

723 


155 N.W. 898, 99 Neb. 153, Ann. 
Cas.l916D 940. 

33 C.J. p 643 note 82. 

80. Kan.—Jockers v. Borgman, 29 
Kan. 109, 44 Am.R. 625. 

81. Tex.—^Price v. Wakeham, 107 S. 
W. 132, 48 Tex.Civ.App. 339. 

33 C.J. p 643 note 84. 

82. Mich.—^Thomas v. Dansby, 41 N. 
W. 1088, 74 Mich. 398. 

33 C.J. p 643 note 85. 

83. Neb.—Colman v. Deeper, 143 N. 
W. 295, 94 Neb. 270. 

33 C.J. p 643 note 86. 

84. Tex.—^Markus v. Thompson, 111 
S.W. 1074, 61 Tex.Civ.App. 239. 

33 C.J. p 643 note 87. 

85. Ill.—^Beckerle v. Brandon, 82 N. 
E. 266, 229 Ill. 323—Hackett v. 
Smelsley, 77 IlL 109. 
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the sale was made to the minor with the consent of 
the latter’s father.*® 

§ 446. - Contributory Act or Negligence 

Any unlawful or willful conduct by the intoxicated 
person, or any act by the plaintiff which contributed to 
the intoxication may preclude recovery under the civil 
damage laws. 

While it has been held that the doctrine of con¬ 
tributory negligence ordinarily is not applicable,^" 
it has also been held that a recovery cannot be sus¬ 
tained where it appears that the death of the person 
who was the means of support of plaintiff was the 
result of his own willful and unlawful conduct.®^ 
A wife cannot recover damages from the seller of 
liquor for injuries committed by her husband upon 
herself or'her property, while he was intoxicated, 
if she contributed to his intoxication, by purchasing 
liquor for him, or drinking with him, or neglecting 
such steps as she might have taken to prevent his 
intoxication,and a similar rule applies where the 
action is brought by a stranger to recover damages 
for injuries caused by a drunken person,^0 but the 
act of one who buys and drinks liquor, or takes liq¬ 
uor offered to him, or deliberately drinks himself 
into a condition of helplessness, is not such concur¬ 
ring negligence on his part as will prevent a recov¬ 
ery for injuries sustained by him or by his rela¬ 
tives.®^ Plaintiff must establish himself as an *‘in- 
nocent suitor, and no recovery may be had where 
injuries inflicted on another by an intoxicated per¬ 
son were occasioned by an act of, or provocation 
by, plaintiff.®® So also the fact that plaintiff’s own 
negligence, and not the acts of the intoxicated per¬ 
son, caused his injury is a defense.®^ Where one 
is killed by a train, if his getting upon the railroad 


track or in such close proximity to it as to receive 
the injury which caused his death was the result of 
intoxication from liquors obtained from defendant, 
the question of negligence on the part of the rail¬ 
road or contributory negligence on the part of de¬ 
cedent is immaterial.®5 

§ 447. - Release or Discharge 

A release or discharge given by one having author¬ 
ity is a defense to a civil damage action. 

A release or discharge of defendant from liabil¬ 
ity may be pleaded in defense to an action under the 
civil damage laws, but must be given by one having^ 
authority to compromise. If the statute gives a 
right of action both to the wife and minor children' 
of the intoxicated person, the wife cannot compro¬ 
mise the claim of the children, at least without the 
authority-and approval of the court.®® 

§ 448. Jurisdiction and Venue 

A cause of action arising under a civil damage stat¬ 
ute is transitory, and it need not appear that it arose 
in the county in which the action Is brought. 

A cause of action arising under a civil damage 
statute is transitory, and it need not appear that it 
arose in the county in which the action is brought.®" 
A statute which provides that an action may be 
brought in any county in which ‘‘the defendant or 
some one of several defendants, resides or may be 
found,” is applicable to an action for damages 
brought against persons engaged in selling intoxi¬ 
cants and the sureties on their bonds, as discussed 
in the C.J.S. title Venue § 97, also 33 C.J. p 644 
note .98, and a statute providing that an action may 
be brought against a surety company in any county 
in which plaintiff resides is applicable to a civil 


88. Mich.—^Flower v. Witkovsky, 37 
N.W. 364, 69 Mich. 371. 

87. Ill.—^Lester v. Bugni, 44 N.E.2d 
68, 316 Ill.App. 19—^Hyba v. C. A. 
Horneman, Inc., 23 N.£.2d 564, 302 
IlLApp. 143. 

83. Ill.-—Sauter v. Anderson, 112 Ill. 
App. 580. 

39. Mich.—^McDonald v. Casey, 47 
N.W. 1104, 84 Mich. 505. 

33 C.J. p 644 note 91. 

90. Ill.—^Forsbergr v. Around Town 
Club, 45 N.E.2d 513, 316 lUApp- 
661. 

33 C.J. p 644 note 92. 

Basis of mle 

The rule precluding recovery un¬ 
der Dram Shop Act by one who has 
assisted tavern keeper in causing 
intoxication is not a rule of con¬ 
tributory negligence, but is founded 
on principle that no one can profit 
by his own wrongdoing nor recover 
:for an injury from a source put 


in motion by his own wrongful act. ! 
—Hill V. Alexander, 53 N.E.2d 307, 
321 IlLApp. 406—^Douglas v. Athens 
Market Corporation, 49 N.E.2d 834, 
320 IlLApp. 40. 

Recovery not precluded 

In action under Dram Shop Act 
against operators and owner of tav¬ 
erns for injuries sustained by minor 
when automobile of his employer 
overturned, on ground that employer 
was intoxicated hy liguor sold to 
him by defendants, plaintiff was not 
precluded by contributory negligence 
from recovering because he paid part 
of the cost of wine consumed by his 
employer.—^Lester v. Bugni, 44 N.E. 
2d 68, 316 D1.APP. 19. 

91. Pa.—^Dang v. Casey, 191 A. 586, 
326 Pa. 193. 

33 C.J. p 644 note 93. 

92. Ill.—^Pearson v, Kenfro, 50 N. 
E.2d 698, 320 IlLApp. 202—^Pors- 
berg V. Around Town Club, 45 N. 
E.2d 513, 816 HLApp. 661—James 


V. Wicker, 33 N.E.2d 169, 309 Ill- 
App. 397. 

93. Ill.—^Bowman v. O'Brien, 25 N. 
E.2d 544, 303 IU.App. 630. 

94. Ill.—Hill V. Alexander, 58 N.E. 
2d 307, 321 IlLApp. 406. 

Necessity of due care 

In action agr^inst taproom proprie¬ 
tor for injuries received by patron 
when she fell in tap room allegedly 
as a result of acts of an intoxicat¬ 
ed person, patron could not recover 
pnless she was in the exercise of 
due care.—Bennett v. Auditorium 
Bldg. Corporation, 19 N.B.2d 626, 299 
IlLApp. 139. 

96. Neb.—^Hauth v. Sambo, 158 N. 

W. 1036, 100 Neb. 160. 

96. Neb.—^Zlipmermann v. Smiley, 
86 N.W. 1059, 62 Neb. 204. 

33 C.J. p 644 note 95. 

97. Va.—^Pennington v. Gillespie, 61 
SJB. 416, 63 W.Va. 541. 
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damage action, as discussed in the C.J.S. title Ven¬ 
ue § 83, also 33 C.J. p 644 note 99. 

§ 449. Time to Sue and Limitations 

An action under the civil damage laws is an ac¬ 
tion of tort, and may be governed by the provision 
of the statute of limitations relating to such actions, 
or by the statute of limitations relating to statutory' 
penalties, as discussed in the C.J.S. title Limitations 
of Actions §§ 73, 89, also 33 C.J. p 643 note 77, and 
computation of the statutory period is discussed in 
the C.J.S. title Limitations of Actions §§ 121, 168, 
also 33 C.J. p 643 note 78. 

Examine Pocket Parts for later cases. 

§ 450. Persons Entitled to Sue; Parties 
Plaintiff 

The right of particular persons entitled to maintain 
an action under the civil damage laws depends on the 
provisions of the various statutes. 

Under the civil damage laws, giving a right of 
action for damages resulting from unlawfully sell¬ 
ing intoxicants, only the persons authorized by stat¬ 
ute can maintain the action. xhe right of action 
under the civil damage laws is not confined to the 
relatives of the intoxicated person, but, as these stat¬ 
utes are usually framed, extends to any stranger 
who may be injured, in one of the ways specified, 
by the acts of the drunken man,99 including his em¬ 
ployer, who is deprived of his services by his intoxi¬ 
cation and consequent inability to work,l or any 
person who may take charge of, and provide for, 
the intoxicated person, as discussed supra § 439; 


§ 451 

but not the town or poor district on which the man 
becomes dependent, in consequence of injuries sus¬ 
tained while intoxicated, if he did not previously 
draw support therefrom.2 The intoxicated person 
himself sometimes has a right of action against the 
liquor seller, as discussed supra § 435, but in no case 
can the liquor seller recover damages from the in¬ 
toxicated person for injuries sustained in conse¬ 
quence of the acts or behavior of the latter.3 In 
some jurisdictions it has been held that, where dam¬ 
ages are sustained by an individual in consequence 
of the liquor traffic, the action is properly brought 
by the parties entitled to such damages, and is not 
maintainable by the personal representative of one 
whose death resulted as the consequence of intoxi¬ 
cation.'^ However, it also has been held that the 
statute gives a cause of action to a person injured 
by the illegal sale of liquor or to the representative 
of his estate.^ 

§451. - Husbands and Wives 

Under the civil damage statutes either spouse may 
maintain an action for injuries sustained by the intoxi¬ 
cation of the other. 

A wife may sue for injuries sustained in conse¬ 
quence of the intoxication of her husband,® and she 
does not lose a right of action once accrued by her 
subsequent divorce from her husband.*^ Although 
by his death she ceases technically to be a ‘‘wife,’’* 
and becomes a ^^widow,” this does not prevent her 
from suing, it being sufficient if she sustained the 
relation of wife at the time of the intoxication 
which caused his death.® 

A husband may maintain an action for injury to 
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S8- Mich.—Malone v. Lambrecht, 8 
N.W.2d 910, 305 Mich, 68. 

S.D.—^Kennedy v. Garrigan, 121 N.W. 

783, 23 S.D. 265, 21 Ann.Cas. 392. 
33 C.J. p 644 note 1. 

99. Mich.—^Heikkala v. Isaacson, 
144 N.W. 608, 178 Mich. 176, 50 L. 
R.A..N.S., 857. 

33 C.J. p 644 note 2, p 638 note 28. 

1- U.S.—^Northern Pac. R. Co. v. 
Whalen, Wash., 13 S.Ct. 822, 149 
U.S. 157. 37 L.Ed. 686. 

33 C.J. p 644 note 3. 

2. N.H,—^Hollis V. Davis, 66 N.H. 
74. 

3. Vt.—Aldrich v. Harvey, 50 Vt. 
162, 28 Am.R. 501. 

4. Neb.—Murphy v. Willow Springs 
Brewing Co., 115 N.W. 761, 763, 
81 Neb. 219, 223. 

33 C.J. p 638 note 29 [a]. 

5. N.J.—^Boniewsky v, Polish Home 
of Lodi, 136 A. 741, 103 N.J.Law 
323. 


Bight of administrator | 

(1) Special administrator of mi-1 
nor son’s estate could not recover 
damages from liquor dealer and 
surety under death statute, on the¬ 
ory that liquor dealer violated stat¬ 
ute giving right of action to one 
injured in person or property, or 
means of support, by any intoxicat¬ 
ed person, or by any person’s intox¬ 
ication, against one illegally selling 
intoxicating liquor.—Sworskl v. Col- 
man, 283 N.W. 778, 204 Minn. 474. 

(2) Where a statute gives a cause 
of action for injury for liquor ille¬ 
gally sold or procured, an action by 
the general administratrix was jus¬ 
tified.—Boniewsky v. Polish Home of 
Lodi, 136 A. 741, 103 N.J.Law 323. 

(3) Statutory action against per¬ 
son contributing to intoxication for 
injuries caused by intoxicated person 
was iield properly prosecuted by ad¬ 
ministratrix of injured person, not¬ 
withstanding administratrix was not 
wife of injured person at time as¬ 
sault was committed.—^Hammell v. 
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Mannshardt, 288 N.T.S. 216, 248 App. 
Div. 624. 

Amendment 

An amendment should be allowed 
changing an action by an adminis¬ 
tratrix ad prosequendum to one by 
a general administratrix, but an 
amendment should not admit the 
widow and next of kin of decedent 
as plaintiffs.—^Boniewsky v. Polish 
Home of Lodi. 136 A. 741, 103 N.J. 
Law 323. 

6. Neb.—^Whipple v. Rosenstock, 155 
N.W. 898, 99 Neb. 153, L.R.A.1916D 
940. 

33 C.J. p 644 note 10. 

Injuries to means of support gen¬ 
erally see supra § 437. 

7. Ill.—Cope V. Gepford, App., 61 N. 
E.2d 394. 

S.D.—Nordin v. Kjos, 83 N.W. 573, 13 
S.D. 497. 

8. Mich.—Brockway v. Patterson, 40 
N.W. 192, 72 Mich. 122, 1 L.R.A. 
708. 

33 C.J. p 645 note IB* 
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his means of support by the loss of his wife’s serv¬ 
ices caused by intoxication.^ 

§ 452- -Parents and Children 

Under the civil damage laws, either a parent or child 
may maintain an action for damages caused by the fur¬ 
nishing of intoxicating liquors to the other. 

Under civil damage laws, a parent may maintain 
an action for injury to his means of support caused 
by intoxicating liquors being furnished to his child.^® 
A father may maintain an action against one caus¬ 
ing the intoxication of his son, when he is thereby 
deprived of the son’s services and put to expense in 
caring for him, or, although the son is an adult, if 
he is unable to support the family without the as¬ 
sistance given by the son, and of which the latter’s 
intoxication deprives him,ii but a father who has 
incurred expenditures of money and loss of time in 
nursing and caring for his unmarried adult son, 
who, while not sustaining a family relation or that 
of a servant to his father, has received personal in¬ 
juries in consequence of the furnishing to him of 
intoxicating liquor, cannot maintain an action.^^ 
An action may be maintained by a dependent widow 
against one who caused the intoxication of the son 
who supported her, or contributed to her support, 
and under some statutes an action may be brought 
by the mother without reference to whether or not 
the father is alive.^^ 

An action for loss of, or injury to, means of sup¬ 
port, caused by the death or incapacity of a parent 
in consequence of or as the result of trafEc in in¬ 
toxicants, may be maintained by his minor child,^^ 
notwithstanding the child is able-bodied and can 
earn a livelihood.^® While it has been held that a 
son who has arrived at his majority cannot recov¬ 
er damages from a tavern operator for the death of 
his father,17 it has also been held that, where the 


right of a son to recover from the seller does net 
depend on whether or not he is dependent on the 
father for support, an adult son can maintain an ac- 
tion.i® The fact that the widow of a drunkard has 
recovered a judgement under the civil damage law 
will not prevent her from maintaining another ac¬ 
tion in behalf of her infant son as his guardian,!^ 
nor will a judgment against her prevent her chil¬ 
dren from bringing an action.^® Under a statute 
authorizing a married woman to maintain in her 
own name a suit for all damages sustained by her 
or by her children, on account of the liquor traffic, 
and providing that the money thus collected shall 
be paid over for the use of herself and her chil¬ 
dren, a wife is entitled to recover damages for her 
children, although she might not be entitled to re¬ 
cover for herself.2i 

§ 453. -Joinder of Plaintiffs 

In some Jurisdictions some parties auing under the 
statute may be joined as plaintiffs, but in others, the 
rights of each party must be maintained in separate ac¬ 
tions. 

In some jurisdictions it has been held that a wife 
and her minor children or several minor children, 
although they may be entitled to separate actions, 
may join as plaintiffs in suing for loss of their 
means of support against one who has furnished 
liquor to the husband and father ,22 but in others 
it is the rule that the rights of each party in in¬ 
terest must be worked out by a separate action, and 
that such persons cannot properly join as plain- 
tiffs.23 In an action for death from intoxication, 
the cause of action for the benefit of the estate and 
another for the distributees may be joined.24 

Where the wife sues, she need not join, as co¬ 
plaintiff with her, the husband whose intoxication 
caused the injury complained of. 2 5 


9- Kan.—^Landrum v. Flannigan, 56 
P. 763. 60 Kan. 436, 

33 C.J. p 639 note 40. 

10. Ill.—Gilmore v. Killion, 118 N. 
B..36, 381 Ill. 154. 

33 C.J. p 645 note 13. 

11. Mass.—^McNary v. Blackburn, 61 
N.B. 885, 180 Mass. 141. 

33 C.J. p 645 note 14. 

12. Pa.—^Veon v. Creaton, 20 A. 865, 
138 Pa. 48. 9 L.R.A. 614. 

13. Tex.—Coughtry v. Haupt, 105 S. 
W. 516, 47 Tex.Civ.App. 452. 

33 C.J. p 645 note *16. 

14. W.Va.—Carpenter v. Hyman, 66 
•S.B. 1078, 67 W.Va, 4, 20 Ann.Cas. 
1310. 

33 C.J. p 64'5 note 17. 


15. Ind.—State v. Soale, 74 H.E. 
1111, 36 rnd.App. 73. 

33 C.jr. p 639 note 42, p 645 note 18. 

OMldren. of a woman who was shot 
by an intoxicated person could not 
recover from the one who sold him 
liquor, on the ground of injury to 
their means of support, when in fact 
they were dependent on the father, 
since the father was entitled to the 
services of the wife.—Drury v. 
Krogman, *120 N.B. 620, 70 Ind.App. 
667. 

16. IlL—^Horan v. Cooke Brewing 
Co., 178 IlLApp. 652. 

17. Ill.—Cope -v. Gepford, App., 61 
N.B.2d 394. 

la Mass.—Taylor v. Carroll, 13 H. 

E. 348, 145 Mass. 95. 

33 C.J. p 645 note 18 [bj. 
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19. N.T.—Secor v. Taylor, 41 Hun 
123. 

20. Ill.—Stecher v. People, 76 N.E. 
•501, 217 IlL 348. 

21. S.D.—^Palmer v. Schurz, 117 N. 
W. 150, 22 S.D. 283. 

22. Neb.—Jones v. Bates, 42 N.W. 
761, 26 Neb. 693, 4 L.R.A. 495. 

33 C.J. p 645 note 23. 

2a Wash.—Delfel v. Hanson, 26 P- 
220, 2 Wash. 194. 

33 C.J. p 645 note 24. 

24. N.J.—Boniewsky v. Polish 

Home of Lodi, 136 A. 741, 103 N. 
J.Law 323. 

25. Ind.—Mitchell v. Batts, 57 Ind. 
259. 

Tex.—Wright v. Tipton, 4j6 S.W. 629, 
92 Tex. 168. 
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§ 454. Persons Liable; Parties Defendant 

The provisions of the civil damage acts determine 
what persons are liable thereunder. 

The provisions of civil damage acts determine 
who are subject to liability thereunder.26 Thus un¬ 
der some statutes an action may be brought against 
licensed dealers in liquor,27 and under others it may 
be maintained against any person28 whose sale or 
furnishing of liquor29 has caused or contributed 
in an appreciable degree to the intoxication from 
which the right of action springs,20 including not 
only retailers, but also brewers or distillers who 
sell by the cask or barrel from their places of busi- 
Tiess,2i and including one who is a partner in busi¬ 
ness with a licensed dealer.22 proof that a brewery 
took an active part in procuring the license and se¬ 
lecting and approving a manager for a saloon for 
the purpose of providing a market for the sale of 
its product is sufficient to show that it was a party 
in interest with those in charge of the saloon busi¬ 
ness, rendering it liable for damages caused by the 
sale of liquor.22 The fact that a dealer may be lia¬ 
ble on his bond does not prevent the maintenance 
of a personal action against him.24 

§ 455. — Master and Servant and Princi¬ 
pal and Agent 

A liquor dealer is iiable under the civil damage laws 
for injuries caused by the sale of liquor made by his 
agents or servants within the general scope of their 
employment, and such servant may be liable. 

A liquor dealer is responsible for actionable inju¬ 
ries under the civil damage laws, caused by sales 
of liquor made by his agents or servants within the 
general scope of their employment, although the 
particular sale was made without his knowledge or 
consent^s or in disobedience to his orders,26 but, 
where an employee is, in good faith, instructed not 
to sell to a person who is in the habit of becoming 


intoxicated and willfully disobeys his orders, the 
liquor dealer is not liable to exemplary damages.27 
The dealer is not responsible for the acts of a mere 
trespasser or volunteer.28 If the statute imposes 
a liability on "'any person” who shall cause the in¬ 
toxication of another, the person who actually sells 
the liquor may be personally liable, although he acts 
only as the clerk or servant of another.29 

§ 456. - Immediate and Remote Seller 

Ordinarily statutory liability rests only on the Im¬ 
mediate seller of the liquor in an action under the civil 
damage laws. 

The statutory liability rests on the immediate, not 
the remote, seller of the liquor; so that, if the liq¬ 
uor passes through several hands, only the person 
who made the last sale to the person who became in¬ 
toxicated by it is responsible.^® If, however, the 
seller knew or had good reason to believe when he 
sold the liquor that the purchaser intended to fur¬ 
nish it to another person, and such person after¬ 
ward becomes intoxicated and causes damage, the 
seller will be liable,and under some statutes the 
original makers and sellers have been held liable 
where they illegally made and sold the liquor.42 jf 
two separate liquor dealers furnish liquor at dif¬ 
ferent times to the same person, producing two sep¬ 
arate fits of intoxication, with an interval of sobri¬ 
ety between, and injury results from the second in¬ 
toxication, the first seller is not liable therefor.42 

§ 457. -Joint Tort-Feasors 

Where several persons sell or furnish liquor, thereby 
contributing to an intoxication that results in actionable 
injuries under the civil damage laws, they are jointly 
and severally liable. 

If several persons by selling or furnishing liquor 
contribute to an intoxication which results in ac- 
i tionable injuries under the civil damage laws, their 


26. Mich.— Wood V. Lentz, 74 N.W. | 

462, 116 Mich. 275. | 

27. S.D.—^Paulson v. Langness, 93 
N.W. 6*55, 16 S.D. 471. 

33 C.J. p 646 note 27. 

28. Ind.—Terre Haute Brewing Co. 
V. Newland, 70 N.E. 190, 33 Ind. 
App. 544. 

Mich.—Wood V. Lentz, 74 N.W. 462, 
116 Mich. 275. 

29. XJ.S.—Harris v. Hardesty, 207 
P. 188, 111 Kan. 291. 

33 C.J. p 646 note 29. 

20. N.T.—^Hall V. Germain, 30 N.E. 
591, 131 N.T. 536. 

33 C.J. p 646 note 30. 

21. IlL—Clears v. Stanley, 84 IlL 
App. 338. 

22. Ohio.—Weber v. Wiggins, 11 


Ohio Cir.Ct. 18, 5 Ohio Cir.Dec. 
84. 

33. Ind,—Terre Haute Brewing Co. 
V. Ward, 102 N.E. 395, 56 Ind.App. 
155, rehearing denied 105 N.E. 58, 
56 Ind.App. 155. 

34. Ind,—^Mulcahey v. Givens, 17 N. 
E. 698, 115 Ind. 286. 

Neb.—Jones v. Bates, 42 N.W. 75*1, 
26 Neb. 693, 4 L.R.A. 49'5. 

35. Mich.—^Dice v. Sherberneau, 116 
N.W. 416, 162 Mich. 601, 16 KKA., 
N.S., 765. 

Pa.—^Tyson v. Plymouth Country 
Club, 41 Pa.Dist. & Co. 116, 67 
Montg.Co, 140. 

33 C.J. p 646 note 36. 

36. Neb.—^Young v. Beveridge, 1'16 
N.W. 766, 81 Neb. 180. 

33 C.J. p 646 note ’37. 


37. Ill.—^Brantigam v. While, 73 
Ill, 561. 

33 C.J. p 646 note 38. 

38. Mich.—Kreiter v. Nichols, 28 
Mich. 496. 

33 C.J. p 646 note 39. 

39. Ind.—Barnaby v. Wood, 60 Ind. 
405. 

33 C.J. p 646 note 40. 

40. Minn.—Corpus Juris cited tu 

Benes v. Campion, 244 N.W. 72, 
186 Minn. 578. • 

33 C.J. p 646 note 4L 

41. Neb.—Pllklns v. Hans, 126 N.W. 
864, 87 Neb. 7. 

33 C.J. p 646 note 42. 

42. Minn.—Benes v. Campion, 244 
N.W. 72, 186 Minn. 678. 

43. HL—^Barks v. Woodruff, 12 HI. 
App. 96. 
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responsibility is that of joint tort-feasors, so that 
they are jointly and severally liable,and in such 
cases it is immaterial whether the several defend¬ 
ants have contributed in the same proportion to the 
injuries complained of, each being subject to lia¬ 
bility for the whole damage.^5 However, a defend¬ 
ant is only liable for damages resulting from the 
particular act or state of affairs to which he con¬ 
tributed; and therefore there is no joint liability 
among sellers who supplied the person vnth liquor 
at different times, even on the same day, producing 
separate and distinct intoxications,^® but, where the 
habitual drunkenness of a husband or other relative 
forms the cause of action, all who have contribut¬ 
ed to induce or confirm the habit are liable in dam¬ 
ages, although there was no concert or connection 
between them.^*^ Suit may also be brought jointly 
or severally against persons who cause or contribute 
to the intoxication or to the injury resulting there- 
from.4® However, in an action by a wife against 
a saloon keeper and his sureties for wrongful sale 
of liquor to her husband, the defendants have been 
held not liable as joint tort-feasors with other per¬ 
sons who have sold liquor to such husband.^^ 

In case of a joint liability, plaintiff is entitled to 
but one satisfaction,®® and the payment or release 
of a judgment against one of the parties jointly li¬ 


able,or the release of one of such parties on the 
payment of a sum of money,will prevent a recov¬ 
ery against the others, or prevent the enforcement 
of judgments which may have been recovered 
against them; but, where a joint action does not 
lie, a release of or settlement with one party does 
not bar an action against another.®® 

§ 458. - Sureties on Dealer’s Bond 

Under the civil damage laws the surety on a dealer’s 
bond may be liable for exemplary as well as compensa¬ 
tory damages. 

The civil damage laws sometimes allow an action 
on a licensed dealer’s bond in the same circumstanc¬ 
es which would give a right of action against him 
personally.®^ The liability of the sureties extends 
to exemplary, as well as compensatory, damages,®® 
and is not released by the fact that the illegal sales 
were made by a bartender instead of by their prin¬ 
cipal in person,®® or by irregularities in the pro¬ 
ceedings to obtain the license, or in the bond itself, 
which do not absolutely nullify it.®7 Also their lia¬ 
bility, having once attached, for an injury consist¬ 
ing in the habitual or continuous intoxication of 
plaintiff’s husband or other relative, continues* 
throughout the period of such habit or condition of 
intoxication, whether it terminates during the li- 


44. Ill.—^Ander v. Georg-e, 27 N.B.2d. 
876, 804 IlLApp. 633. 

Ohio.—^Mahood v. Caldwell, 169 N.B. 

317, 33 Ohio App. 292. 

33 CJ. p 646 note 44, 

Covenant not to sue 
Covenant not to sue proprietors of 
one of two taverns which contribut¬ 
ed to intoxication of plaintiff’s minor 
son which resulted in accidental 
death of son did not relieve proprie¬ 
tor of other tavern from liability 
although tavern keeper -was entitled; 
to show in mitigation of damages I 
amount paid plaintiff for covenant 
not to sue proprietors of another tav¬ 
ern not parties to the suit who al¬ 
legedly contributed to intoxication 
of decedent.—-Xiarabell v. Schuk- 
necht, 14 N.W.2d 50, 308 Mich. 419. 

45. Neb.—Wiley v. National Surety 
Co., 170 N.W. 349, 103 Neb. 68. 

33 C.J. p 647 note 46. 

46. S.D.~Stage v. DoU, 171 N.W. 
325, 41 S-I>. 489. 

33 C.J. p 647 note 46. 

Immediate and remote seller see su¬ 
pra § 456. 

47. Ohio.—^Mahood v. Caldwell, 169 
N.B. 317, 33 Ohio App. 292. 

33 C.J. p 647 note 47, 

48. Mich.—^Larabell v. Schuknecht, 
14 N.W.2d 50, 308 Mich. 419. 

Mo.—Stein v. Rainey, 286 S.W. '53, 
315 Mo. 535. 

48. S.D.—Strong v. Schaffer, 163 N. 


W. 1035, 39 S.D. 260. L.B.A.1918F, 
648. 

50. Ind.-t-American Surety Co. v. 
State, 98 N.E. 829, 50 Ind.App. 475. 

33 C.J. p 647 note 48. 

51. Ill.—Killham v. Chaloupka, 195 
IlLApp. 182. 

33 CJ. p 647 note 49. 

52. Mass.—Aldrich v. Parnell, 18 N. 
B. 170, 147 Mass. 409. 

63. S.l>.—^Kennedy v. Garrigan, 121 
N.W. 783, 23 S.D. 265, 21 AnmCas. 
392. 

S3 C.J. p 647 note 51. 

64. Minn.—^Pete v. Iiampl, 203 N.W. 
447, 162 Minn. 497. 

Wis,—State v. Hackbarth, 279 N.W. 

687, 228 Wis. 108. 

33 C.J. p 647 note 53. 

Period of l>o]id 

Where illegal sales of liquor, made 
during the period covered by partic¬ 
ular bond of saloon keeper, con¬ 
curred in causing death with other 
illegal sales during period covered 
by different bond, surety on such 
bond was jointly and severally liable 
therefor to extent of bond.—^Pete v. 
Lamp!, 203 N.W. 447, 162 Minn. 497. 
Notice not to sell 

(1) The surety on a tavern keep¬ 
er’s statutory bond has been held 
not liable for the death of a person 
to whom the keeper sold liquor with 
knowledge of his intoxication, in the 
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absence of a written notice to the 
keeper not to sell liquor to the per¬ 
son alleged to have purchased it 
■while^ intoxicated.—Demge v. Peier- 
stein, 268 N.W. 210, 222 Wis. 199. 

(2) However, the liability of a 
retail liquor dealer under the civil 
damage law for breach of his liquor 
dealers’ bond, providing that the 
principal covenants and agrees that 
he will not sell or furnish any spir¬ 
ituous liquors to a person who is at 
the time intoxicated, has been held 
not to depend on his having been 
notified not to sell liquor to the per¬ 
son alleged to have purchased it 
while intoxicated.—^Palmer v. 

Schurz, 117 N.W. *150, 22 S.D. 283. 
Estoppel by penal proceedings 
Sureties on a liquor dealer’s bond 
are not estopped, in an action there¬ 
on, to show that their principal had 
not violated the law, even though in 
penal proceedings against him he 
confessed his guilt, or was convicted 
of the offense.—Paducah v. Jones, 
104 S.W. 971, 126 Ky. 809, 31 Ky.L.. 
1203. 

65. Iowa.—^Richmond v. Shickler, 10 
N.W. 882, 67 Iowa 486. 

56. Ind.—Reath v. State, 44 N.E.- 
•808, 16 Ind.App, 146. 

57. Mo.—^Barry County v. Sherman,. 
126 S.W. 781, 146 MojVpp. 691. 

■33 C,J. p 647 note 66. 
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cense year or continues longer.58 Whether plain¬ 
tiff must first recover a judgment against the prin¬ 
cipal before suing the sureties depends on the con¬ 
ditions of the bond. Such a course is not neces¬ 
sary where the bond stipulates that the principal 
will not do certain acts, the breach of which gives 
rise to an action under the civil damage laws, such 
as selling to an intoxicated person, and the bond is 
conditioned for the due performance of such cov- 
cnant.59 

§ 459. - Owner or Lessor of Premises 

Under some civil damage laws an action may be 
brought against an owner or lessor of premises, who 
knowingly permits the sale of liquor thereon, for ac¬ 
tionable injuries caused by such sale. 

Ill several jurisdictions the civil damage laws also 
give a right of action against the owner or lessor 
of property, who knowingly permits the sale of 
liquor on the premises, for actionable injuries 


caused by such sale.®® While this does not make 
him a joint tort-feasor with the liquor dealer,the 
owner and tenant may, however, be joined as de¬ 
fendants in one action,®2 but joinder is not neces- 
• sary, for an action may first be prosecuted against 
the saloon keeper,®® or the owner may be sued 
alone.®4 To hold the owner responsible it is nec¬ 
essary to establish by clear and satisfactory proof 
both his knowledge that the premises were used for 
the sale of liquor,®® and his consent to such use.®® 

§ 460. Pleading 

In an action under a civil damage statute, the rules 
obtaining in civil actions generally apply to the determi¬ 
nation of the sufficiency of the pleadings. 

The rules obtaining in civil actions generally ap¬ 
ply in an action under a civil damage statute, as to 
the determination of the sufficiency of a complaint, 
declaration, or petition or particular allegations 
thereof,®*^ or as to the determination of the suffi- 


58. Neb.—^Warden v. McConnell, 36 
N.W. 278, 23 Neb. 152. 

33 C.J. p 648 note 57. 

59. Ind.—Brandt v. State, 46 N.B. 
682, 17 Ind.App. 311. 

33 C.J. p 648 note 58. 

60. Ill,—Gibbons v. Cannaven, 60 N. 
E.2d 254, 325 IlLApp. 337. affirmed 
66 N,E.2d 370, 393 Ill. 376. 

33 C.J. p 648 note 59. 

To wbom applicable 

(1) A person having full control 
and management over premises oc¬ 
cupied by a tavern with a right to 
rent the premises and select tenants 
as If owner of premises was held 
not a “person owning, renting, or 
leasing premises,” within contempla¬ 
tion of provisions of Dram Shop Act, 
respecting causes of action against 
persons owning, renting, or leasing 
premises where alcoholic liquors are 
sold, to recover damages caused by 
Intoxication, especially where a third 
person owned the premises, and per¬ 
son allegedly having control and 
management over them had executed 
a lease, as agent for third person, 
leasing premises to another.—Os- 
bom V. Leuffgen, 23 N.B.2d 757, 302 
IlLApp. 206. 

(2) One who owned realty as a 
successor trustee was held not liable 
in his representative capacity for 
death resulting from the sale of liq¬ 
uors on the premises.—O'Connor v. 
Rathje, 19 N.E.2d 96, 298 IlLApp. 
489. 

(3) Other persons see 33 C.J. p 
648 note 59 [b]. 

Assatat by tavern operator 
The victim of an assault by a 
tavern operator who was intoxicat¬ 
ed on his own liquor was not enti¬ 
tled to recover under the Dramshop 
Act from owner of premises on 


which tavern was located for inju¬ 
ries sustained.—Gunderson v. First 
Nat. Bank, 16 N.E.2d 306, 296 Ill. 
App. 111. 

61. Iowa.—McVey v. Manatt, 45 N. 
W. 548, 80 Iowa 132. 

62. Ill.—Gibbons v. Cannaven, 60 N. 
B.2d 2*54, 325 IlLApp. 337, affirmed 
66 N.E.2d 370, 393 Ill. 376. 

33 C.J. p 648 note 61. 

63. Iowa,—McVey v. Manatt, 45 N. 
W. 548, 80 Iowa 132. 

No right to intervene 
Ill.—Gibbons v. Cannaven, 60 N.E.2d 
254, 32'5 IlLApp. 337, affirmed 66 
N.E.2d 370, 393 Ill. 376. 

64. Ill.—Gibbons v. Cannaven, su¬ 
pra—Garrity v. Eiger, 111 N.B. 
736, 272 IlL 127. 

Joinder of co-owners 
Under statute making owners of 
property on which they permit sa^e 
of intoxicating liquors liable for cer¬ 
tain damages resulting therefrom, 
where property is owned by several 
persons each is liable and may in¬ 
sist that the cobwners be made par¬ 
ties defendant—Skiras v. Magenis, 
58 N.E,2d 322, 324 IlLApp. 250, re¬ 
hearing denied. 

65. IlL—Eggers v. Hardwick, 155 
IlLApp. 254. 

33 C.J. p 648 note 64. 

66. Iowa.—^Meyers v. Kirt, 10 N.W. 
828, 67 Iowa 421. 

33 C.J. p 648 note 65. 

67. U.S.—Cross v. Ryan, C.C.A.I1L, 
124 P.2d '883, certiorari denied Ry¬ 
an V. Cross, 62 S.Ct. 1269, 316 U. 
S. 682, 86 D.Bd. 1755. 

Pa.—Tyson v. Plymouth Country 
Club, 41 Pa.Dist & Co. 116, 57 
Montg.Co. 140. 

33 C.J. p 648 note 67. 
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Complaint or petition held sufficient 

(1) Generally.. 

U.S.—Cross V Ryan, C.C.A.I1L, 124 
P.2d 883, certiorari denied Ryan v. 
Cross, 62 S.Ct 1269, 316 U.S. 682, 
86 L.Ed. 175’5. 

IlL—Wiedow v. Carpenter, 34 N.B.2d 
83, 310 IlLApp. 342. 

AIo.—Stein v. Rainey, 286 S.W.* 53, 
315 Mo. 535. 

N.T.—Wilcox V. Conti, 20 N.Y.S.2d 
106, 174 Misc. 230. 

Ohio.—Mahood v. Caldwell, 169 N.E. 

317, 33 Ohio App. 292. 

Vt—Healey v. Cady, 161 A. 151, 104 
Vt 463. 

33 C.J. p 648 note 67 [ej. 

(2) A complaint alleging that de¬ 
fendant liquor dealers sold intoxi¬ 
cating liquors to plaintiff's husband 
despite protest warnings, and writ¬ 
ten notice not to do so, that such 
sales were unlawful, willful, and 
malicious and resulted in husband’s 
death, and that plaintiff suffered 
financial loss and great mental an¬ 
guish because of resulting loss of 
husband's support affection, and 
consortium, stated cause of action, 
not for husband's wrongful death, 
but for damages suffered because of 
defendants' wrongful conduct before 
his death.—Swanson v. Ball, 290 X. 
W. 482, 67 S.D. iOl. 

(3) Complaint alleging that 
plaintiff, while obviously intoxicated 
and sitting on movable stool at bar 
of defendants' tavern, wrongfully 
iwas served intoxicating liquor and 
as result fell from stool, and that 
defendants unlawfully dragged 
plaintiff on floor and as result of fall 
or of dragging, or both, plaintiff suf¬ 
fered certain injuries, was sufficient 
as against general demurrer, allega¬ 
tions regarding intoxication and fall, 
if improper, being mere surplusage. 
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ciency of defendant’s answer.^s The cause of ac¬ 
tion may under some of such statutes be alleged 
as a continuing one.^9 The complaint or decla¬ 
ration may be amended by the insertion of addi¬ 
tional allegations which do not introduce a new 
cause of action.*^® 

Generally the complaint or petition should allege 
with reasonable certainty a sale, gift, or furnishing 
of liquor by defendant to the person intoxicated^^ 
at a designated time, *^2 that the injury counted on 
occurred in consequence of the resulting intoxica¬ 
tion,and the nature and extent of the injury 
which plaintiff has thereby suffered.Under a 
statute which does not authorize a recovery of dam¬ 
ages except where the seller has a license to sell, 
the petition must allege that the seller at the time 

had a license.*^5 

It has been held that it is not necessary for the 
complaint to state the particular kind of liquor 
sold,*^^ or the price paid for the liquor,77 or that 
defendant knew that the purchaser was intoxicat- 
ed,78 or to allege that the sale was not made in 
good faith or for a lawful purpose,79 or particularly 
to describe the place of sale^® if a lien on the prem¬ 
ises is not claimed.^1 Under a statute giving a wife 
an action against a liquor dealer for injuries from 


the intoxication of her husband, induced by liquor 
bought of such dealer, it is not necessary to al¬ 
lege the death of such husband or to claim damages 
on account thereof.^2 a complaint for damages for 
sale of liquor to plaintiff’s husband by a liquor deal¬ 
er to whom a municipality has issued its license 
need not allege that the question of the sale of in¬ 
toxicating liquors had been voted on by the electors 

of the municipality.ss 

Damages. Exemplary damages have been held 
not to be the subject of a claim in such sense that 
it is necessary to make an averment thereof in the 
declaration or complaint^^ Where plaintiff seeks 
to recover on account of the sale of intoxicating 
liquor to her husband, she may allege the aggregate 
amount of damages to herself and children, and 
need not set out the exact amount of damages to 
each of them.85 

§ 461. - Issues, Proof, and Variance 

General rules as to Issues, proof, and variance apply 
In civil damage actions. 

In accordance with the rules as to issues, proof, 
and variance applicable in civil actions generally, 
in civil damage actions plaintiff must prove every 
material element of the cause of action alleged by 
him,^® the evidence is to be strictly limited to mat- 


—^BQtson V. Dwyer, 143 P.2d 952, 61 
Cal.App.2d 803. 

Complaints lield InsuilLciexLt 
Or.—^Ibach v. Jackson, 35 P.2d 672, 
148 Or. 92. 

33 C.J. p 648 note 67 [f]. 

Separate oowais 

In a proceeding for damages for 
death from intoxication, an action 
for the benefit of deceased’s estate 
and also an action for the benefit of 
the distributees should be set out as 
separate counts in the complaint.— 
Boniewsky v. Polish Home of Lodi, 
136 A. 741, 103 N.J.Law 323. 

63. Ill.—^Pritz V. Lemp, 229 IlLApp. 
45. 

Motive in institiiting action 

In an action for selling liquor to 
plaintiff’s husband, an habitual 
drunkard, after notice not to sell, 
her motive in Instituting the action 
has no bearing on the case, and that 
part of the answer setting up that 
the action was fraudulently insti¬ 
tuted for purposes of speculation 
should be stricken out.—Parenthold 
V. Tell, 113 S.W. 635, 52 Tex.Civ.App. 
110 . 

69. Mich.—^Wood v. Lentz, 74 N.W. 
462, 116 Mich. 275. 

70. Me.—Chase v. Kenniston, 76 Me. 
209. 

Pa.—Tyson v. Plymouth Country 


Club, 4-1 Pa.Dist & Co. 116, 57 
Montg.Co. 140. 

33 C.J. p 649 note 83. 

7L Kan.—Harris v. Hardesty, 207 
P. 188, 111 Kan. 291. 

33 C.J. p 648 note 68. 

Allegation held. sufiLcient 
The declaration sufficiently alleged 
that defendant was engaged in the 
sale of intoxicating liquors, where 
it asserted that defendant sold or 
gave liquor to plaintiff’s husband in 
premises owned and occupied by 
him, thereby causing his intoxica¬ 
tion.—Spousta V. Berger, 231 Ill.App. 
454. 

72. Mich.—Schnell v. Michigan 
Bonding & Surety Co., 150 N.W. 
152, 183 Mich. 340. 

33 C.J, p 649 note 69. 

73. Mass.—^Barboza v. Decas, 40 N. 
B.2d 10, 311 Mass. 10. 

33 C.J. p 649 note 70. 

Declaration was sufficient although 
it failed to allege that the sale of 
liquor was the proximate cause of 
the crime in question, where defend¬ 
ant did not raise the question by de¬ 
murrer.—Spousta V. Berger, 231 Ill. 
App. 464. 

74. S.D.—Strong v. Thompson, 162 
N.W. 38‘5, 39 S.D. 1. 

33 C.J. p 649 note 7L 

75. Ky.—^Howser v. Watson, 11 Ky. 
Op. 324. 


70. Ind.—Walse v. Kerrigan, 56 
Ind. 301. 

Mo.—Edwards v. Brown, 67 Mo. 377. 

77. Ind.—^Volker v. State, 97 N.E. 
422, 177 Ind. 159. 

78. Mich.—^Fletcher v. Forler, 46 N. 
W. 1023, 83 Mich. ‘62, 10 L.ILA. 80. 

33 C.J. p 649 note 76. 

79. Tex.—Lucas v. Johnson, Civ. 
App., 64 S.W. 823. 

33 C.J. p 649 note 76. 

80. Ind.—Volker v. State, 97 N.E, 
422, >177 Ind. 169. 

33 C.J. p 649 note 77. 

81. Iowa.—Gustafson v. Wind, 17 
N.W. 623, 62 Iowa 281. 

82. Mich.—^Weatherbee v. Byam, 
125 N.W. 686, 160 Mich. 600. 

83. S.D.—Sogn v. Koetzle, 160 N.W. 
520, 38 S.D. 99. 

84. Iowa.—Gustafson v. Wind, 17 
N.W. 523, 62 Iowa 281. 

85. S.D.—Sanderson v. Lysager, 168 
N.W. 663, 41 S.D. 320. 

88. Ill.—Hill V. Alexander, 63 N.E. 

2d *307, 321 IlLApp. 406. 

Proof of judgment 

Judgment against the sellers of 
intoxicating liquors must be proved 
in a proceeding against the owners 
of premises in order to subject them 
to enforcement of the Judgment.— 
Fritz V. Lemp, 229 IlLApp. 45. 
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ters put in issue by the pleadings in the case,^"^ and 
proof, to be effective, must correspond substantially 
with the allegation of the pleadings but an im¬ 
material variance will be disregarded.®^ Exact 
proof is not required as to the time laid in the com¬ 
plaint,^® the place of sale,®i or as to other imma¬ 
terial averments.® 2 

§ 462. Evidence 

Questions of evidence arising in actions under 
the civil damage laws are considered infra §§ 463- 
473. 

Examine Pocket Parts for later cases. 

§ 463. - Presumptions and Burden of 

Proof in General 

The plaintiff has the burden of proving every fact 
necessary to his cause of action, and the defendant bears 
the burden of proving affirmative defenses. 

The burden is on plaintiff to establish each of 
the facts necessary to constitute his cause of ac¬ 
tion,®® but is on defendant to prove the legality of 
the sales made by him or any other affirmative de¬ 
fense.®^ 


§ 464. --Admissibility in General 

The rules pertaining to the admissibility of evi¬ 
dence in civil cases generally are applicable in actions 
under the civil damage laws. 

The rules as to the admission of evidence in civil 
cases generally are applicable in actions under civil 
damage laws.®® It has usually been held that in an 
action against a liquor dealer for damages to a wife 
from selling liquor to her husband, evidence as to 
the number, age, and sex of her children is not ad¬ 
missible ;®6 but there is also authority to the con¬ 
trary.® 7 

§ 465. -Weight and Sufficiency in Gen¬ 

eral 

In an action under the civil damage laws, the plain¬ 
tiff may recover on a mere preponderance of the evi¬ 
dence, and circumstantial, as well as direct, evidence 
may be sufficient. 

Although an action under the civil damage laws 
is penal in its nature, and hence the allegations of 
the complaint must be fully proved, it is not a crim¬ 
inal proceeding, and therefore it is not necessary 
that the evidence should exclude all reasonable 
doubt; plaintiff may recover on a mere preponder¬ 
ance of the evidence, and circumstantial, as well as 
direct, evidence may be sufficient®® In civil damage 


87. S.D.—Sanderson v. Lysager, 168 
N.W. 653, 41 S.D. 820. 

33 C.J. p 649 note 86. 

88. Neb.—Selders v. Brothers, 129 
N.W. 170, 88 Neb. 61. 

33 O.J. p 650 note 87. 

89. Neb.—Smith v. Dorang, 127 N. i 
W. 873, ‘87 Neb. 637. 

33 C.J. p 650 note 87 [b]. 

9a Tex.—Birkman v. Fahrenthold, 
114 S.W. 428, 52 Tex.Clv.App. ‘336. 
33 C.J. p 650 note 88, 

91. Iowa.—Gustafson v. Wind, 17 
N.W. -523, 62 Iowa 281. 

92. Ill.—Schroder v. Crawford, 94 
Ill. 357, 34 Am.R. 236. 

S.D.—Strong v. Thompson, 162 N.W. 
385, 39 S.D. 1. 

93. Ill.-—Hill V. Alexander, 53 N.B. 
2d 307, 321 IlLApp. 406. 

33 C.J. p 650 note 91. 

94. Iowa.—^League v. Ehmke, 94 N. 
W. 93>8, 120 Iowa 464. 

33 C.J. p 650 note 92. 

95. Minn.—Windorski v. Doyle, 18 
N.W.2d 142, 219 Minn. 402. 

33 C.J. p -650 note 94. 

Bvldence held admissible 

(1) Generally.—Storz v. Timco, 
51 N.E.2d 69, 320 Ill.App. 345—33 C 
J. p 650 note 94 [a], 

(2) In an action against defend¬ 
ant for injury inflicted when intoxi¬ 
cated and against the codefendant 
for supplying the liquor, testimony 


showing codefendants willful, delib¬ 
erate and systematic violations of 
the prohibition law were properly 
admitted against him on the ques¬ 
tion of punitive damages, notwith¬ 
standing the evil effect of such tes¬ 
timony on the former.—Stein v. 
Rainey, 286 S.W, 53, 315 Mo. 53‘5. 

(3) Evidence that over a year 
previously the offending patron on 
at least two occasions had been re¬ 
moved from the premises because he 
was molesting others was improper¬ 
ly excluded.—Windorski v. Doyle, 
18 N.W.2d 142, 219 Minn. 402. 
Evidence held inadmissible 
Ill.—^Pearson v. Renfro, 60 N.B.2d 
598, 320 IlLApp. 202. 

33 C.J. p 650 note 94 [b]. 

The remoteness of evidence affects 
its weight and not its admissibility. 
—Windorski v. Doyle, 18 N.W.2d 142, 
219 Minn. 402. 

98. Mich.—^Kutramo v. Michigan 
Bonding, etc., Co., 177 N.W. 1008, 
211 Mich. 9. 

33 C.J. p 650 note 95. 

97. S.D.—Garrigan v. Kennedy, 101 
N.W. 1081, 19 S.D. 405, 117 Am.S. 
R. 927, 8 Ann.Cas. 1125. 

33 C.J. p 651 note 96. 

98. Ill.—^Hill V. Alexander, 63 N.E. 
2d 307, 321 IlLApp. 406. 

Neb.—^Thamann v. Merritt, 186 N.W. 

I 1003, 107 Neb. 602. 

^N.J.—^Boniewsky v. Polish Home of 
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Lodi, 132 A. 202, 102 N.J.Law 241, 
affirmed 136 A. 741, 103 N.J.Law 
323. 

33 C.J. p 651 note 99. 

Conflicting evidence 
Conflicting evidence that killer 
had been served liquor in tavern and 
was drunk supported verdict for 
widow.—Cox V. Hrasky, 47 N.E.2d 
728, 318 IlLApp. 287. 

Evidence held sufficient 

(1) To support judgment gener¬ 
ally.—^Klopp V. Benevolent Protec¬ 
tive Order of Elks, Lodge No. 281, 
33 N.E.2d 161, 309 IlLApp. 145— 
Thompson v. Wogan, 33 N.B.2d 161, 
309 IlLApp. 413—33 C.J. p 651 note 
99 [a]. 

(2) To warrant judgment for 

plaintiff against intoxicated motor¬ 
ist, operator of a tavern, and owner 
of the tavern premises.—Regan v. 
KeaUng, 42 N.E.2d 122, 315 Ill.App. 
130. 

Evidence held insufficient 

(1) To justify judgment for 

plaintiff.—Bennett v. Auditorium 
Bldg. Corporation, 19 N.E.2d 626, 

299 IlLApp. 139—33 C.J. p 6'51 note 

99 [b]. 

(2) To sustain judgment for de¬ 
fendant. 

Colo.—^Henderson v. People’s Pharm¬ 
acy Co., 2 P.2d 1090, 89 Colo. 338. 
Ill.—^Lantz V. Dortman, 68 N.E.2d 
922, 324 IlLApp, 564. 

33 C.J. p 651 note 99 [b] (>8). 
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cases for injury from the sale of intoxicating liq¬ 
uors, as in ordinary damage suits, the evidence must 
afford a basis, reasonably certain, from which the 
jury may find compensation for the loss suffered 
from the injury proved.^^ 

§ 466. - Proof as to Particular Matters 

in General 

Proof as to particular matters involved in ac¬ 
tions under the civil damage laws is discussed infra 
§§ 467-473. 

Examine Pocket Parts for later cases. 

§ 467. - Sale by Defendant 

The plaintiff has the burden of proving the safe or 
furnishing of Intoxicants by the defendant, and all com¬ 
petent evidence is admissible on this issue. 

Since the sale or furnishing of liquor by defend¬ 
ant is an essential element of the right of action 
under the civil damage laws, as is discussed supra 
§§ 433, 442, plaintiff must assume the burden of 
proving this fact4 The sale or furnishing of liq¬ 
uor may be established by direct testimony, or made 
out indirectly by proving various facts and circum¬ 
stances,2 and, where sales by defendant are alleged, 
evidence of sales made by his clerk, servant, or 
agent is admissible.^ Defendant may produce any 
proper evidence to controvert such allegation,^ but 
generally his refusal to furnish liquor to the person 
in question on other occasions or under other cir¬ 
cumstances is not a material fact.^ The fact that a 
liquor dealer, prior to the sales complained of, had 
instructed his servants not to sell to deceased is in¬ 
admissible as not tending to prove that such sales 
w’ere not, in fact, made.® 

§ 468. - Liability of Lessor of Premises 

A plaintiff seeking to enforce liability against the 


lessor of premises under the civil damage laws must 
establish that the defendant was the lessor and that he 
had knowledge of, and consented to, the sale of liquor 
on the premises. 

Where it is sought to charge the lessor of prem¬ 
ises used for the sale of liquor with liability under 
the civil damage laws, plaintiff has the burden of 
proving that defendant w’as the owner of the leased 
premises, that he knew they were being used for the 
sale of liquor, and consented thereto,*^ and that the 
lessee was guilty of selling liquor to the intoxicated 
person, causing the injury.® The lessor’s knowl¬ 
edge of, and consent to, the use of the premises 
for liquor selling may be proved by direct evidence 
or by circumstantial evidence sufficient to charge 
him with such knowdedge constructively and from 
which his consent may be implied.^ 

§ 469. - Nature and Extent of Injury 

In an action under the civil damage laws the plain¬ 
tiff must prove not only the actual injury but also the 
extent to which he has been damaged, and the defend¬ 
ant may show the lack of damage. 

Whether plaintiff claims damages for injury to 
his person, property, or means of support, it is in¬ 
cumbent on him to prove, not only the fact of ac¬ 
tual injury received, but also the extent to which 
he has been damaged by the intoxication resulting 
from defendant's acts, and evidence is admissible 
for that purpose.!® On the other hand, defendant 
may introduce evidence in diminution of the injury 
or damage alleged to have been suffered.!! 

§ 470. - Intoxication as Cause of Injury 

The plaintiff in an action under the civil damage 
laws must prove that the intoxication was caused or 
contributed to by the defendant, and that the injury 
was sustained in consequence of such Intoxication. 

To sustain an action under the civil damage laws, 
it is necessary for plaintiff to prove that the per- 


S9* S.D.—Campbell v. Johnson, 127 
N.W. 46S. 25 S.D. 458. 
tV.Va.—Carpenter v. Hyman. 66 S. 
E. 1078, 67 W.Va. 4, 20 Ann.Cas, 
1310. 

1. Ill.—Hill V. Alexander, 53 N.E. 
2d 307, 321 IlLApp. 406—Gunder¬ 
son V. First Hat. Bank, 16 H.E.2d 
306, 296 IlLApp. 111. 

33 O.J. p 651 note 3. 

2. Ind.—White v. State, 100 N.E. 
905, 1S3 Ind. 649, Ann.Cas;1917B, 
527. 

33 C.J. p 651 note 4. 

Svldence held sufficient 
Ill.—^Bester v. Bugni, 44 N.E.2d 68, 
316 IlLApp. 19. 

33 aj. p 651 notes 99 [aj (14). (15), 
(17)-(21), 4 [d] (1). (3). 


ZhTldence held insufficient 
Ill.—Lantz V. Dortman, 68 N.E. 2d 
922, 324 IlLApp. '564. 

33 C.J. p 651 notes 99 [b) (2), (3), 
4 [d] (2). 

3. W.Va..—^Pennington v. Gillaspie, 
61 S.E. 416, 63 W.Va. 541. 

4. Mich.—Liebler v. Carrel, 118 N. 
W*. 975, rS5 Mich. 196. 

33 C.J. p 652 note 6. 

5. Ill.—Wolfe V. Johnson, 38 N.E. 
886. 152 Ill. 280. 

33 C.J. p 652 note 7. 

e. Neb.—^Houston v. Gran, 57 N.W. 

403, 38 Neb. 687. 

33 C.J. p 652 note 8. 

7. IlL—Fritz v. Lemp, 229 IlLApp. 
4'5. 

8. IlL—Gunderson v. First Nat. 
Bank, 16 N.E.2d 306, 296 IlLApp. 
111 . 


9. N.T.—^Hall v. Germain, '30 N.E. 

591, I3'l N.Y. 536. 

33 C.J. p 652 note 10. 

la Mich.—In re Miller, 125 N.'W. 
2, 160 Mich. 309. 

33 C.J. p 650 note 04 [aj (3)-(5), (7), 
p 652 note 11. 

11. Ill.—Cope V. Gepford, 61 N.E.2d 
394, 326 IlLApp. 171. 

Payments under divorce decree 
In action by divorced wife, receiv¬ 
ing support under a divorce decree, 
against a tavern operator, for hus¬ 
band’s death, evidence showing that 
husband had not made any payments 
to wife or had failed to comply with 
divorce decree, or had paid an 
amount greater than wife testified 
she had received, was adihlssible.— 
Cope V. Gepford, supra. 
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son in question became intoxicated on a particular 
occasion, or, as the case may be, contracted habits 
of intemperance,^^ that intoxication was either 
caused or contributed to by the acts of defendant,!^ 
and that the particular injury complained of was 
sustained in consequence of such intoxication or in¬ 
temperate habits.^^ Statements of the intoxicated 
person as to how he received the injury in ques¬ 
tion are generally not admissible.^^ 

§471. - Age, Character, and Habits of 

Intoxicated Person 

Generally evidence of the age, character, and habits 
of the person whose Intoxication caused the injury Is 
competent under the civil damage laws. 

Evidence of the age of the person through whose 
intoxication the injury is alleged to have been sus¬ 
tained and of his habits and circumstances prior 
to the sales by defendant is competent generally, 
and evidence is admissible of his habits of drink¬ 
ing or of his being an habitual drunkard, when that 
fact is necessary to make out plaintiffs case,^*^ or 
to show the effect on him of the sales made by de- 
fendant,^^ or to show defendant’s knowledge of his 
condition or habits,^^ and, under proper conditions, 
on the question of damag^.20 The character or 
habits of such person with respect to other matters 
may also become important as bearing on the na¬ 
ture or extent of the injury sustained, or on the 


§ 473 

measure of damages, and may then be put in evi- 
dence.2l 

§ 472. - Pecuniary Condition of Intoxi¬ 

cated Person 

Where the action under the civil damage laws is for 
Injury to the plaintiff's means of support, evidence of 
the pecuniary condition of the person whose Intoxica¬ 
tion caused the Injury is admissible. 

Where the injury alleged is to plaintiff’s means 
of support, it is proper under some civil damage 
laws to receive evidence of the pecuniary condition 
of the person whose intoxication caused the injury, 
at the time of the alleged wrongful sales of liquor 
to him, and of the amount of his earnings and sav¬ 
ings, and of his habits of industry and thrift, and 
the like, to enable the jury to estimate the amount 
of damage plaintiff has sustained .22 

§ 473. - Nature and Properties of Liquor 

in an action under the civil damage laws, the plain¬ 
tiff must prove that the liquor sold by the defendant 
waa intoxicating. 

In an action under a civil damage law, it must be 
proved that the liquor sold by defendant was in¬ 
toxicating; but this may be shown either by the 
direct testimony of witnesses or by evidence that 
the person who bought and drank it was shortly 
afterward drunk, without any intervening cause. 
What constitutes “intoxicating liquor” is discussed 


12 . Ind.—Berkemeier v. State, 88 N. 
E. 634, 44 Ind.jiLpp. 1. 

33 C.J. p 652 note 12. 

Extent of intozicatioii 
It is not necessary for plaintiff to 
prove dead drunkenness or hopeless 
intoxication.—Butzin v. Bonk, 6 N. 
W.2d 765, 303 Mich. 522. 

Intoxication, of assailant 

To recover from one whose sale of 
liquor caused the intoxication of her 
husband and his assailant, plaintiff 
need not prove the assailant's intox¬ 
ication.—^Healey v. Cady, 161 A. 151, 
104 Vt. 463. 

13. Ill.—Osborn v. Leuffgen, 45 N.E. 
2d 622, 381 Ill. 295—Hill v. Alex¬ 
ander, 53 N,E.2d 307, 321 Ill.App. 
406. 

33 C.J. p 652 note 13. 

Svidence held sufficient 
Ill.—Suppe v. Sako, 36 N.E.2d 603, 
311 IlLApp. 459. 

14. Ill.—Cope V. Gepford, 61 N.E.2d 
394, 326 HLApp. 171—Hill v. Alex¬ 
ander, 53 N.E.2d 307, 321 Ill.App. 
406—Haw V. 1933 Grill, 17 N.E.2d 
70, 297 Ill.App. 37. 

33 C.J. p 650 note 94 [a] (8), p 653 
note 14. 

Evidence held sufficient 

(1) To show that the intoxication 


was the proximate cause of the in¬ 
jury. 

U.S.—Cross V. Ryan, C.C.A.I11.. 124 
R2d 883, certiorari denied Ryan v. 
Cross, 62 S.Ct 1269, 316 U.S. 682, 

86 l,,Ed. 1765. 

Ill.—Suppe V. Sako, 36 N.E.2d 603, 
311 IlLApp. 459. 

(2) To show that the attack on 
plaintiff was without provocation 
and was due to another person's in¬ 
toxication.—Koscher v. Gately, 35 N. 
E.2d 567, 311 IlLApp. 250—33 C.J. p 
651 note 99 [a]. 

(3) To show that plaintiff was in 
the exercise of due care at the time 
of the injury.—^Kiopp v. Benevolent 
Protective Order of Elks, Lodge No. 
281, 33 N.E.2d 161, 309 Ill.App. 145. 
15- Ind.—Greener v. Nielhaus, 89 N. 

B. 377, 44 Ind.App. 674. 

Mich.—Brockway v. Patterson, 40 N. 
W. 192, 72 Mich. 122, 1 L.R.A. 708. 

16. Iowa.—^Dunlavey v. Watson, 38 
Iowa 398. 

Mich.—Doty v. Postal, 49 N.W. 534, 

87 Mich. 143. 

33 C.J. p 653 note 17. 

17. Mich.—Sisson v. Lamport, 124 
N.W. 513, 159 Mich. 609. 

33 C.J. p 653 note 18. 

Evidence held insufficient 

To establish that decedent was an 
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habitual drunkard.—Cope v. Gepford. 
61 N.E.2d 394, 326 IlLApp. 171. 

18. Iowa.—Shull V. Arie, 84 N.W. 
1031, 113 Iowa 170. 

33 C.J. p 653 note 19. 

19. N.Y.—Lawson v. Eggleston, 59 
N.E. 1124, 164 N.Y. 600. 

W.Va.—^Pennington v. Gillaspie, , 61 
S.B. 416, 63 W.Va. 541. 

20. Iowa.—^Lee v. Hederman, 138 N- 
W. 893, 158 Iowa 719. 

33 C.J. p 653 note 21. 

21. Mass.—Sackett v. Ruder, 25 N. 
B. 736, 152 Mass. 397, 9 L.RA. 391. 

33 C.J. p 653 note 22. 

22. Minn.—Pete v. Lampi, 186 N.W. 
663, 150 Minn, 423. 

33 C.J. p 653 note 23. 

23. Neb.—^Kuhlman v. Cole, 98 N. 
W. 419. 5 Neb. (Unoff.) 302. 

33 C.J. p 653 note 24. 

Pitness for use as beverage 

The fact that an alcoholic com¬ 
pound or preparation may be drunk 
In sufficient quantities to produce 
death does not of itself establish 
that such compound or preparation 
is unfit for use as a beverage.— 
Thamann v. Merritt, 197 N.W. 413, 
•111 Neb. 639. 
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supra § 1, and judicial notice as to the intoxicating 
quality of liquor in Evidence § 75. 

§ 474. Trial 

Questions of trial in civil damage actions are sub¬ 
ject to the rules applicable to trials in other civil ac¬ 
tions. 

Matters of trial in actions under the civil damage 
laws are governed by the principles applicable to 
trials in other civil actions,^^ as with respect to re¬ 
ception and exclusion of proffered evidence.25 

§ 475. - Questions of Law and Fact 

In civil damage actions, questions of law are for the 
determination of the court, while questions of fact on 
which the evidence is conflicting are to be determined 
by the Jury. 

In actions under civil damage laws, questions of 
law are for the determination of the court, while 
questions of fact or mixed law and fact ordinarily 
are to be determined by the jury under proper in¬ 
structions from the court.26 The question wheth¬ 
er the evidence is sufficient to require submission 
to the jury is a question of law for the court, and 
if it determines such question in the negative it 


may dispose of the case by dismissal, nonsuit, or 
direction of a verdict.^" Where the evidence is 
conflicting, it is for the jury to determine whether 
there was a sale, gift, or furnishing of liquor by 
defendant;-^ whether or not a person was intoxi¬ 
cated whether intoxication was produced by the 
liquor so sold or furnished whether the liquor 
sold or furnished by defendant caused or contrib¬ 
uted to the injury complained of;^^ whether plain¬ 
tiff, b}’’ his negligence, or by his acts or conduct, 
voluntaril}' contributed to the injury in question 
what was the effective cause of the injury sus¬ 
tained whether the injury was willfully commit¬ 
ted;^^ and, where plaintiff seeks to subject the 
premises where the liquor was sold to the lien of a 
judgment against the seller, whether the property 
was leased for the purposes of such sale.^s 

§ 476. - Instructions 

Instructions in civil damage actions should correctly 
state the law applicable to the facts and circumstances 
In evidence and should be In conformity with the plead¬ 
ings and issues. 

In accordance with general rules, instructions in 
civil damage actions should corfectly state the law 
applicable to the facts and circumstances.^® They 


24. Ill.—^Nordhaus v. Marek, 45 N. 
E. 993, 317 I11.APP. ESl—Klopp v. 
Benevolent Protective Order of 
Elks, Lodgre No. 281, 33 N.E.2d 161, 
309 Ill.App. 145—Spousta v. Bei>- 
ger, 231 Ill.App. 454. 

25. Ill.—Cope V. Gepford, 61 N.E.2d 
394, 326 Ill.App. 171—Pearson v. 
Renfro, 50 N.E.2d 598, 320 IlLApp. 
202 . 

38. Kan.—Coy v. Cutting, 23 P.2d 
458, 138 Kan. 109. 

33 C.J. p 653 note 26. 

Paxticular questions of fact 

(1) Whether an alcoholic prepa¬ 
ration was unfit for beverage pur¬ 
poses.—Thamann v. Merritt, 197 N. 
W. 413, 111 Neb. 639. 

(2) Whether owner maintained or- 
•der and sobriety as required by or¬ 
dinance.—Windorski v. Boyle, 18 N. 
W*.2d 142, 219 Minn. 402. 

(3) Whether, in case of a fight, 
plaintiff or defendant was the ag¬ 
gressor.—^Martin v. Blackburn, 38 N. 
E.2d 939, 312 IU.App. 549. 

(4) Other cases.—^Lang v. Casey, 
191 A. 586, 326 Pa. 193—33 C.J. p 
653 note 26 £a]. 

27- Mich.—^Nylund v. Gemo, 294 N. 

W*. 104, 295 Mich. 75. 

ISvidence held snfiLcient 
To take case to jury.—^Pearson v. 
Renfro, 50 N.E.2d 698, 320 IlhApp, 
202—^Demikis v. One Cent Club, 48 
N.B.2d 782. 319 Ill.App. 191—Jones 
V. Keilbach, 32 N.E.2d 985, 309 Ill. 
App. 233. 


28. Mich,—^Butzin v. Bonk, 6 N.W.; 
2d 765, 303 Mich. 522, 

Minn.—Sworski v, Coleman, 293 N.W. 
297, 208 Minn. 43. 

Pa.—^Lang v. Casey, 191 A. 586, 326 
Pa. 193, 

33 C.J. p 653 note 27. 

29. Ill.—Skillman v. McDowell. 45 
N.E.2d 574, 317 Ill.App. 85—Martin 
V. Blackburn, 38 N.E.2d 939, 312 
IlLApp. 549—Suppe v. Sako, 36 N. 
E.2d 603, 311 IlLApp. 459—Goad v. 
Obernagel, 23 N.E.2d 800, 302 Ill. 
App. 370. 

Mich.—Butzin v. Bonk, 6 N.W.2d 766, 
303 Mich, 522. 

Minn.—^Windorski v. Boyle, 18 N.W. 

2d 142, 219 Minn. 402. 
livideiLce held insufficient 
To raise the question of intoxica¬ 
tion.—^Nylund v. Gemo, 294 N.W. 104, 
295 Mich. 75. 

30. Ill.—Cox V. Hrasky, 47 N.E.2d 
728, 318 IlLApp. 287—Martin v. 
Blackburn, 38 N.B.2d 939, 312 Ill. 
App. 649—Suppe V. Sako, 36 N.E.2d 
603, 311 IlLApp. 459. 

33 C.J. p 653 note 28. 

51. HI.—Cox V. Hrasky, 47 N.E.2d 
728, 318 IlLApp. 287—Osborn v. 
Leuffgen, 45 N.E.2d 622, 381 Ill. 
295—Skillman v. McDowell, 45 N. 
E.2d 574, 317 IlLApp. 86—^Lester 
V. BugnI, 44 N.E.2d 68, 316 IlLApp. 
19—Martin v. Blackburn, 38 N.B. 
2d 939, 312 IlLApp. 549—Osborn v. 
Leuffgen, 38 N.E.2d 370, 312 Ill. 
App. 251, affirmed 45 N.E.2d 622, 
381 IlL 295—Klopp v. Benevolent 
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Protective Order of Elks, Lodge 
No. 281, 33 N.E.2d 161, 309 Ill. 
App. 145—^Thompson v. Wogan, 33 
N.E.2d 151, 309 IlLApp. 413—Jones 

V. Keilbach, 32 N.E.2d 985, 309 IlL 
App. 233—^Bennett v. Auditorium 
Bldg. Corporation, 19 N.E.2d 626, 
299 IlLApp. 139. 

Minn.—Sworski v. Coleman, 293 N. 

W. 297, 208 Minn. 43. 

N.J.—^Boniewsky v. Polish Home of 
Lodi, 136 A. 741. 103 N.J.Law 323. 
33 C.J. p 653 note 29. 

32. IlL—Hall V. McNair. 42 N.E.2d 
305, 314 IlLApp. 672—^Lester v. 
Bugni, 44 N.E.2d 68, 316 IlLApp. 
19—Martin v. Blackburn, 38 N.E. 
2d 939, 312 IlLApp. 549—Klopp v. 
Benevolent Protective Order of 
Elks, Lodge No. 281, 33 N.E.2d 
161, 309 IlLApp. 145—Bowman v. 
O^Brien, 25 N.E.2d 644, 803 Ill. 
App. 630—Bennett v. Auditorium 
Bldg. Corporation, 19 N.E.2d 626, 
299 IlLApp. 139. 

Iowa.—^Huff V. Aultman, 28 N.W. 
440, 69 Iowa 71, 68 Am.R. 213. 

33. 111.—Jeffries v. Alexander, 107 
N.E. 146, 266 IlL 49. 

83 C.J. p 653 note 31. 

54. Vt.—Snow V. Carpenter, 49 Vt. 
426. 

35. Ohio.—Goodman v. Hailes, 52 N. 
E. 829, 59 Ohio St. 342. 

36. IlL—Nordhaus v. Marek, 45 N. 
E.2d 993, 317 IlLApp. 351—Haw v. 
1933 Grill, 17 N.E.2d 70, 297 HI. 
App. 37. 
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must be in conformity with the evidence37 and with 
the pleadings and issues,and must not be mislead¬ 
ing or confusing.39 

The jury should be properly instructed by the court 
concerning the facts which plaintiff must prove to 
make out a case.^O Where the issues and evidence 
in the case require it, instructions should be given 
as to the proof of a sale by defendant, distinguish¬ 
ing, where necessary, between a sale, a gift, and a 
“furnishing’' of liquor as to the responsibility 
of defendant for the acts of his agents or em¬ 
ployees as to the necessity of showing that the 
beverage sold by defendant was an intoxicating 
liquor,^^ and that it induced intoxication in the 
person who drank it,^^ and as to what constitutes 
“intoxication;”^5 as to defendant’s knowledge or 
cause of belief concerning the habitual drunkenness, 
minority, or other peculiar condition of the pur¬ 
chaser, if that is an element of the case;^® as to 
the effect of plaintiff’s consent to, or authorization 
of, the sale in question, or contribution to the injury 
resulting as to defendant’s liability as depend¬ 
ent on the question whether the liquor sold or fur¬ 
nished by him caused or contributed to the intoxica¬ 
tion from which the injury arose and as to the 
liability of joint defendants, or of persons whose 
sales have all contributed to the intoxication of 
which complaint is made.^^ 

The jury should also be properly instructed as to 
what causal relation must be found to exist be¬ 
tween the intoxication in question and the injury 
complained of, and of the meaning of such terms 
as ‘‘proximate,” “remote,” and “intervening” cause, 
as applied to the circumstances in evidence.^® If 


plaintiff claims an injury to the “means of support,” 
the meaning of this term should be explained to the 
jury, and proper instructions given to enable them 
to estimate the extent of the injur3%5i Instructions 
on the subject of damages should be so framed as 
to inform the jury of the extent of their discretion 
in the matter, the considerations they ma>^ properly 
take into account, and the propriety of allowing ex¬ 
emplary damages,52 and an instruction should not 
be given which would warrant the allowance of 
double damages.53 Xhe court should be particular¬ 
ly careful to avoid giving instructions, or using ex¬ 
pressions in its charge, which might tend to preju¬ 
dice the jury against the one party or the other, or 
to give the one an advantage as against the oth- 
er.54 

§ 477. - Verdict and Findings 

The rules as to verdicts and findings of juries in 
civil actions are discussed in the CJ.S. title Trial 
§§ 485-573, also 64 C.J. p 1053 note 53-p 1189 note 
61. 

Examine Pocket Parts for later cases, 

§ 478. Judgment 

The construction, operation, and effect of Judgments 
in civil damage actions are determined in accordance 
with general ruies. 

The rules as to judgments in civil actions gen¬ 
erally apply in determining the construction, opera¬ 
tion, and effect of judgments in actions under the 
civil damage laws.^5 judgment in an action 

against several defendants should be against them 
in solido, and not divided.56 Where a joint suit 


37. Ill.—■Wiedow V. Carpenter, 34 N. 
B.2d 83, 310 Ill.App, 342—Spousta 
V. Berger, 231 IlLApp. 454. 

33 C.J. p 654 note 35. 

38. ni.—Cope V, Gepford, 61 N.E.2d 

394, 326 I11.APP. 171—Suppe v. 

Sako, 36 N.E.2d 603, 311 IlLApp. 
459—^Bennett v. Auditorium Bldg. 
Corporation, 19 ]Sr.E.2d 626, 299 Ill. 
App. 139. 

Mo.—Stein v. Rainey, 286 S.W. 53, 
315 Mo. 535. 

33 C.J. p 654 note 36. 

39- Ill.—^Brown v. Moudy, 199 Ill. 
App. 85. 

Minn.—Pete v. Lampi, 203 N.W. 447, 
162 Minn. 497. 

33 C.J. p 654 note 37. 

40. Ill.—^Nordhaus v. Marek, 46 N. 

E.2d 993, 317 Ill.App. 351. 

33 C.J. p 654 note 38. 

Xnstmction snl^staiLtially in lan¬ 
guage of statute is proper.—Wiedow 
V. Carpenter, 34 N.E.2d 83, 310 ill. 
App. 342—33 C.J. p 654 note 38 [a]. 


41. Iowa.—^Miller v. Hammers, 61 j 

N.W. 1087, 93 Iowa 746. | 

33 C.J. p 654 note 39. 

42. Ill.—^Deel v. Heiligenstein, 91 
N.E, 429, 244 Ill. 239. 

33 C.J. p 654 note 40. 

43. Neb,—^Dolan v. McLaughlin, 64 
N.W. 1076, 46 Neb. 449. 

33 C,J. p 654 note 41. 

44. Ill.—Shorb v. Webber, 68 N.E. 
949, 188 Ill. 126. 

33 C.J. p 654 note 42. 

45. Mich.—Lafler v. Fisher, 79 N.W. 
934, 121 Mich. 60. 

33 C.J. p 654 note 43. 

46. Miss.—Solomon v. State, 14 So. 
461, 71 Miss. 567. 

33 C.J. p 654 note 44. 

47. Mich.—^McDonald v. Casey, 47 
N.W. 1104, 84 Mich. 605. 

33 C.J. p 654 note 46. 

48. Iowa.—^League v. Ehmke, 94 N. 
W. 938, 120 Iowa 464. 

33 C.J. p 654 note 46. 
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49. Neb.—Gorey ▼. Kelley, 90 N.W. 
554, 64 Neb. 605. 

33 C.J. p 654 note 47. 

50. Ill.—Jones v. Keilbach, 15 N.E. 
2d 618, 295 IlLApp. 698—Spousta 
V. Berger, 231 IlLApp. 454. 

33 C.J. p 654 note 48. 

51. Mich.—Spencer v. Johnson, 142 
N.W. 582, 176 Mich. 278. 

33 C.J. p 654 note 49. 

52. Ill.—Wiedow v. Carpenter, 34 N. 
E.2d 83, 310 IlLApp. 342. 

33 C.J. p 654 note 60. 

63. Iowa—Mathre v. Davendorf, 
106 N.W. 368, 130 Iowa 111, 8 Ann. 
Cas. 275. 

33 C.J. p 657 note 99. 

54. Mich.—Kutramo v. Michigan 
Bonding & Surety Co., 177 N.W. 
1008, 211 Mich. 9. 

33 C.J. p 654 note 51. 

55. Ill.—Cronk v. Gleseke, 146 N.E. 
478, 315 Ill. 417. 

56. Ill.—^Buckworth v. Crawford, 24 
IU.APP. 603. 
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is brought by several parties, judgment in favor of 
^'plaintiff’ may be read or considered as referring 
to all plaintiffs.If the judgment is in favor of 
several plaintiffs, it should not attempt to distribute 
among them the amount recovered.^5 ^he judg¬ 
ment, if against a saloon keeper, has been held to 
be conclusive on the sureties on his bond;^® but a 
judgment against the owner of the premises where 
the liquor was sold is not conclusive on the lessee, 
the seller, if he was not made a party to the action 
or notified to defend it.^0 Where, in an action 
against a liquor dealer and his surety for damages, 
the jury return a verdict against both defendants 
for an amount exceeding that stipulated in the bond, 
the court may render judgment against the liquor 
dealer for the full amount of the verdict and against 
the surety for the sum stipulated in the bond.®^ 

§ 479. - Lien on Premises 

Under some statutes judgments rendered under the 
civil damage laws are enforceable as liens against the 
property used or permitted to be used by the owner for 
the sale of liquor; but the statutes differ as to whether 
the judgment against the liquor dealer, to which the 
owner was not a party, is conclusive against the owner 
in the action to enforce the lien. 

Judgments recovered under civil damage laws are 
in some jurisdictions, by statute, made liens on the 
property used or occupied for the purpose of the 
liquor traffic by the owner, or when the owner leas¬ 
es it or knowingly permits it to be used for that 
purpose.®^ Plaintiff acquires no interest in the 
property, nor does any lien attach, until the judg¬ 
ment has been rendered,®3 and then it does not dis¬ 


place or override previously attaching valid hens by 
mortgage or otherwise.®^ A judgment muy first 
be recovered against the liquor dealer, aud after¬ 
ward established as a lien on the premises in an ac¬ 
tion against the landlord,®^ or the Her. may be en¬ 
forced by a bill in chancery against the landlord.®® 
The fact that the judgment against the liquor deal¬ 
er is recovered by default, if without fraud or col¬ 
lusion, is of no importance, and its authority can¬ 
not be assailed on that ground.®7 
Effect of puigmenf against liquor dealer. Under 
some statutes it has been held that, in the absence 
of fraud or collusion, the judgment against the liq¬ 
uor dealer is conclusive against the owner who has 
voluntarily devoted his premises to the sale of in¬ 
toxicants,®® and that, in an action to subject leased 
premises to the lien of such a judgment, plaintiff is 
not required to plead and prove the existence of 
the facts on which the judgment was based, it being 
sufficient to allege the nature of the action and the 
recovery of the judgment.®^ Under other statutes 
it has been held that a judgment against the liquor 
dealer, to which the owner was not a party, is not 
conclusive as to the amount to which the owner's 
property should be subjected,*^® although, in an ac¬ 
tion to establish and enforce the judgment as a 
lien, it is not essential to show by evidence all the 
ingredients which went to make up the judgment, it 
being sufficient to show that the amount of the judg¬ 
ment was justified by the facts, whether or not they 
embrace all that was proved on the former trial'll 
Under other statutes it has been held that a judg- 


57. m.—Cronk v. Gieseke, 146 N.E. 
478, 315 Ill. 417. 

58. HI-—-Helmuth v. Bell, 37 N.E. 
230, 150 Ill. 263. 

33 C.J. p 654 note 64. 

59. Ill.—Wanack v. People, 58 N.E. 
242, 187 Ill. 116. 

Judgment on l>oiLd 

Judgment may be entered against 
surety for full penalty of the bond 
and execution levied for amount of 
judgment against the liquor dealer. 
—State V. Hackbarth, 279 N.W. 687, 
228 Wis. 108. 

60. Wash.—Burkman v, Jamieson, 
66 F. 48, 25 Wash. 606. 

61. Neb.—Wiley v. National Surety 
Co., 170 N.W. 349, 103 Neb. 68. 

33 C.J. p 655 note 57. 

62. Ill.—Gibbons v. Cannaven, 60 N. 
E.2d 254, 325 Ill.App. 337, affirmed 
66 N.E.2d 370. 393 Ill. 876. 

33 C.J. p 655 note 58. 

63- Ohio.—^Bellinger v. Griffith, 23 
Ohio St. 619. 

33 C.J. p 655 note 59. 

64. m.—^Bell V. Cassem, 41 N.E. 
1089, 158 Ill. 45, 29 H.R.A. 571. 


Iowa.—Goodenough v. McCoid, 44 
Iowa 659. 

65. Iowa.—^MeVey v, Manatt, 45 N. 
W. 548, 80 Iowa 132. 

33 C.J. p 656 note 62. 

Joinder of parties 

The text rule is not subject to 
the objection that the liquor dealer 
and his landlord should have been 
joined In the same action.—^MeVey v. 
Manatt, supra. 

66. Ill.—Gibbons v. Cannaven, 60 N. 
E.2d 254, 326 Ill.App. 337, affirmed 
66 N.E.2d 370, 393 Ill, 376. 

33 C.J. p 656 note 63. 

Caches 

Plaintiff may not be guilty of 
laches in suit on Judgment because 
first action was pending about seven 
years before judgment was obtained. 
—Cronk v. Gieseke. 146 N.E. 478, 316 
Ill. 417. 

67. Ill.—Garrity v. Eiger, 111 N.E. 
735, 272 Ill. 127, 

68. Ill.—Garrity v. Eiger, supra. 
Indifferent defense 

In proceeding to enforce against 
property in which dram shop was 
operated the lien of judgment 
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against dram shop keeper for dam¬ 
ages resulting from sale of intoxi¬ 
cants on premises, indifference of de¬ 
fense to damage suit against shop¬ 
keeper may be shown as evidence 
that judgment was obtained by 
fraud or collusion.—Gibbons v, Can¬ 
naven, 60 N.E.2d 254, 325 IlLApp. 
337, affirmed 66 N.E.2d 870, 393 HI. 
376. 

69. Ill.~WaU V. Allen, 91 N.E. 678, 
244 Ill. 459, 18 Ann.Cas. 175—Gib¬ 
bons V. Cannaven, 60 N.B.2d 254, 
325 IlLApp. 337, affirmed 66 N.E. 
2d 370, 393 Ill. 876. 

Appeal or reversal 

Bill against property owner was 
not bad because it failed .to show 
that judgment at law against liq¬ 
uor seller was not appealed from 
or reversed, or that it was in full 
force-—Cronk v. Gieseke, 146 N.E. 
478, 315 Ill. 417. 

I TO. Iowa.—^MeVey v. Manatt, 45 N. 

! W. 548, 80 Iowa 132—Buckham v. 

I Grape, 17 N.W. 766, 65 Iowa 536, 

I reheai'd 22 N.W. 664, 65 Iowa 535. 

71. Iowa.—^MeVey v. Manatt, 46 N. 
I W.648. 80 Iowa 132. 
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ment against a liquor dealer to which the owner was 
not a party is at least prima facie evidence against 
him.'^^ 

§ 480. Appeal and Error 

General rules as to appeal and error apply in the 
review of civil damage actions. 

The general rules as to appeal and error in civil 
proceedings have been applied in the review of ac¬ 
tions for recovery of damages under the civil dam¬ 
age laws, 72 as with respect to consideration by the 
appellate court only of matters raised in the court 
below, and of affirmance of the decision below if 
the alleged error is not shown to be prejudicial.^^ 

§ 481. Costs 

Costs of a civil damage suit are recoverable by plain¬ 
tiff In accordance with statutory provisions therefor. 

It has been held that, under a civil damage act 
providing that the damage in all cases arising there¬ 
under, together with the costs of suit, shall be re¬ 
coverable in an action of trespass on the case before 
any court of competent jurisdiction, plaintiff, if en¬ 
titled to recover at all, is entitled to costs where the 
claim for damages brings the case within the ju¬ 
risdiction of a court of record.75 

§ 482. Damages 

a. In general 

b. Injury to means of support 

a. In General 

Damages in an action under the civil damage laws 
are to be measured by such directions as the statute 
may prescribe. 

The damages in an action imder the civil dam¬ 
age law are to be measured by the directions of the 
statute, if any are prescribed therein otherwise 
they are to be determined by the jury under the in¬ 
structions of the court.77 Where material injury 
to support, ‘person, or property has been sustained, 


§ 482 

substantial damages should be awarded and a ver¬ 
dict for nominal damages should be set aside.72 
One selling intoxicating liquor is liable, not only 
for the actual results of the sale, but for all dam¬ 
ages growing out of the disqualification resulting 
from, or contributed to by, such sale, without ref¬ 
erence to the time through which such disqualifica¬ 
tion may continue.72 His liability may extend to 
injury resulting from the dissolute habits of the 
person in question, induced by his sales to such per¬ 
son, after such sales have ceased.20 Damages re¬ 
coverable after an injured person’s death are those 
which he could have recovered if death had not 
ensued including damages for pain and suffering 
up to the time of death.2i 

On the other hand, defendant is liable only for 
the damages which he has caused or contributed to, 
although it may be difficult to separate such dam¬ 
ages from those caused by other dealers.22 Plain¬ 
tiff’s recovery is limited to his individual injury, 
although others may also have a right of action on 
the same state of facts against the same defend¬ 
ant's The loss, suffering, or trouble of the per¬ 
son who was intoxicated by defendant’s liquor is 
not to be taken into account, except in so far as 
it may have reacted on plaintiff*; for injury or 
damage to the drunkard is not the cause of action, 
but injury or loss to a third person caused by his 
intoxication,^^ In such an action a wife may re¬ 
cover for the expense of medicine and medical at¬ 
tendance made necessary by the husband’s sickness 
or by injuries sustained by him while drunk, or for 
additional care and nursing which she was obliged 
to bestow on him, or for the expenses of her own 
sickness caused by her exertions in caring for 
him.25 The damages should not be increased for 
the reason that plaintiff has agreed to give half the 
amount recovered to his counsel for his services.^® 
The recovery may not include any elements of dam¬ 
age which are merely conjectures.27 


72. Ohio.—^Blaken v. Green, 9 Ohio 
Dec., Reprint, 570, 15 Cinc-L.Bul. 
143. 

73. V. McNair, 42 N.E.2d 

305, 314 IlLApp. 672—Martin v. 
Blackburn, 38 N.B.2d 939, 312 Ill. 
App. 549. 

33 C.J. p 655 note 71. 

74. Ill.—Hall V. McNair, 42 N.B.2d 

306, 314 I11.APP. 672, 

75. Mich.—Purvis v. Segrar, 93 N.W. 
261, 132 Mich. 167. 

76. Mich.—Theisen v. Johns, 40 N. 
W. 727, 72 Mich. 285. 

33 C.J. p 656 note 74. 

77. IlL—^Dobler v. O’Connor, 209 HI. 
App. 548. 

48 C. J.S.-47 


Ohio.—^Miller v. Gleason, 18. Ohio Cir. 
Ct 374, 10 Ohio Cir.Dec. 20. 

78. Mich.—Fleming v. Gemein, 134 
N.W. 969, 168 Mich. 641, 35 L..R.A., 
N.S.. 815. 

79. Neb.—Juckett v. Brennaman, 

167 N.W. 925, 99 Neb. 765—Jessen 
V. Wilhite, 104 N.W. 1064, 74 

Neb. 608. 

80. Neb.—^Juckett v. Brennaman, 
157 N.W. 926, 99 Neb. 766. 

33 C.J. p 656 note 78. 

81. N.T.—^Hammell v. Mannshardt, 
288 N.Y.S. 215, 248 App.Dlv. 624. 

82. Iowa.—^Bellison v. Apland, 89 
N.W. 22, 115 Iowa 609—^Huggins v. 
Kavanagh, 8 N.W. 409, 52 Iowa 
368. 


83. Mich.—West v. Leiphart, 135 N. 
W. 246, 169 Mich. 354. 

33 C.J. p 656 note 80. 

84. Ill.—^Borgasen v. Eklund, 96 IlL 
App. 443. 

Mic^—Spencer v. Johnson, 142 N.W. 
682, 176 Mich. 278. 

85. Mich.—Spencer v. Johnson, 161 
N.W. 684, 185 Mich. 85—Spencer 

V. Johnson, 142 N.W. 682, 176 
Mich. 278. 

33 C.J* p 656 note 82. 

86. Mich.—Clinton v. Laning, 28 N. 

W. 125, 61 Mich. 355. 

87. Mich.—Spray v. Ayotte, 126 N. 
W. 630, 161 Mich. 593. 

88 OJ. p 656 xMte 84. 
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1). Xnjniy to Heans of Support 

The measure of damages In an action under the 
civil damage Iav\rs for injury to means of support Is the 
diminution resulting to the plaintiff’s present and future 
means of support. 

Where the action is brought by a wife or a de¬ 
pendent relative for injury to the means of support, 
the measure of damages is the diminution resulting 
to plaintiff’s present and future means of support.^^ 
The injury is a continuing one, and a recovery may 
be had for all future loss from the moment the 
cause of action arose.^^ If the means of support 
are totally destroyed, the full measure of such 
means is the measure of damages; if only par¬ 
tially, then such damage should be allowed as would 
compensate for such partial destruction.The sta¬ 
tion in life of the person suing for injury to sup¬ 
port,^! the situation of the person relied on for 
support,^^ his earnings and earning capacity,^ 3 his 
habits,^^ and his health^S may be taken into con¬ 
sideration. For the purpose of estimating injury 
to means of support, the expectation of life of the 
person relied on for support is to be taken into ac¬ 
count, and the standard annuity tables may be used 
for this purpose if it is shown that he was a sound 
and healthy person,^® but not where there is evi¬ 
dence of a serious injury to him previous to the 
sale of liquors which would naturally tend to short¬ 
en his life or cause insanity.37 The expectation of 
life of the person claiming injury to means of sup¬ 
port is also to be taken into consideration.^^ 

It has been held that a wife cannot be allowed 
compensation for the loss of the society and com¬ 
panionship of her husband or for estrangement be¬ 
tween them resulting from his habits.39 In case of 
his death the widow’s recovery may include the ex¬ 
pense of his final sickness and funeral.! It has 


been held that a wife cannot recover the money 
spent by her husband with a liquor dealer.^ 

§ 483. -Exemplary Damages 

In a proper case, exemplary damages may be recov¬ 
ered In an action under the civil damage law provided 
actual damages are first established and it is shown 
that the defendant’s conduct was willful, wanton, or 
otherwise aggravated and deserving of punishment, and 
the amount of such damages rests largely In the discre¬ 
tion of the Jury. 

Generally civil damage statutes, either expressly 
or by necessary implication, authorize the recovery 
of exemplary damages under proper conditions,3 
and such damages may be proper notwithstanding 
defendant is also liable to be fined or otherwise pun¬ 
ished under the criminal law for the same sale or 
gift of liquor.*^ It is first of all necessary that 
plaintiff show actual damages, for without this foun¬ 
dation no vindictive damages can be allow^ed,5 but, 
if actual damages are shown, various elements of 
injury to the susceptibilities or happiness or social 
standing of plaintiff may be taken into account as 
a ground for the award of exemplary damages.® 

Generally, to justify exemplary damages, it must 
be shown that defendant’s conduct was willful, wan¬ 
ton, reckless, malicious, oppressive, or otherwise ag¬ 
gravated and deserving of punishment, or in gross 
neglect of plaintiffs rights.7 It has been held, how¬ 
ever, that, if sales were made illegally in violation 
of the express command of the statute, they are 
deemed to have been made willfully and wantonly,® 
and that the fact that defendant was selling liquor 
without a license might be considered as a basis for 
exemplary damages.® Such damages are properly 
awarded in cases where defendant has willfully fur¬ 
nished liquor to an inebriate after notice not to do 
so, or against the protest or remonstrance of the 


88. Ill.—^Brown v. Moudy, 199 HI. 
App. 85. 

33 O.J. p 656 ]iot6 85. 

89. Neb.—Colman v. lioeper, 143 N. 
W. 295, 94 Neb. 270. 

33 C.J. p 656 note 86. 

90. Neb.—Selders v. Brothers, 129 
N.W. 170, 88 Neb. 61. 

33 C.J. p 656 note 87. 

91. Mich.—McNetton v. Herb, 123 
N.W. 17, 158 Mich. 525. 

92. Neb.—^Whipple v. Rosenstock, 
155 N.W. 898, 99 Neb. 153, L.R.A. 
1916D 940. 

93- Neb.—Whipple v, Rosenstock, 
supra. 

33 C.J. p 656 note 90. 

94. Neb.—Whipple v, Rosenstock, 
supra. 

33 C.J. p 656 note 91. 

95, Neb.—Whipple v. Rosenstock, 
supra. 


96. Neb.—Wiley v. National Surety 
Co., 170 N.W. 349, 103 Neb. 68. 

33 C.J. p 656 note 93. 

97- Neb.—^Davis v. Borland, 119 N. 
W. 454, 83 Neb. 281. 

98. Mich.—In re Miller, 125 N.W. 
2. 160 Mich. 309. 

33 C.J. p 657 note 95. 

99. Mich.—Ganssly v. Perkins, 30 
Mich. 492. 

Neb.—^Kerkow v. Bauer. 18 N.W. 27, 
15 Neb. 150. 

Award of exemplary damages see in¬ 
fra § 483. 

1. Neb.—^Keeling v. Pommer, 120 N. 
W. 155, 83 Neb. 510. 

33 C.J. p 657 note 97. 

2. Mich.—^McNetton v. Herb, 123 N. 
W. 17. 168 Mich. 525. 

33 C.J. p 657 note 98. 

3- Ill.—^Hyba v. C. A. Horneman, 
Inc., 23 N.E.2d 564, 302 Ill.App. 
143. 


Mo.—Stein v. Rainey, 286 S.W. 53, 
315 Mo. 535. 

33 C.J. p 657 note 1. 

4. Kan.—^Jockers v. Borgman, 29 
Kan. 109, 44 Am.R. 625. 

33 C.J. p 658 note 11. 

6. Iowa.—^Miller v. Hammers, 61 N. 

W. 1087, 93 Iowa 746. 

33 CJ. p 657 note 2. 

6. Mich,—^Baker v. Mohl, 168 N.W. 

187, 191 Mich. 516. 

33 C.J. p 640 note 49, 

7- Ill.—Hall V. McNair, 42 N.E.2d 
305, 314 IlLApp. 672. 

33 C.J. p 667 note 3, 

8. W.Va.—^Duckworth v. Stalnaker, 
69 S.B. 850, 68 W.Va. 197—Pen¬ 
nington V. Gillaspie, 66 S.E. 1009, 
66 W.Va. 643. 

8- N.T.—^Neu v. McKechnie, 96 N.Y. 
632, 47 Am.R. 89—Bavia v. Stan- 
dish, 26 Hun 608. 
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drunkard’s wife, plaintiff in the action,^® or has 
supplied liquor to a person who, as he must have 
perceived, was drunk at the time,ii or to an habitu¬ 
al drunkard, with knowledge of his intemperate 
habits,^^ or to a person whom he knew to be a 
minor.12 The amount to be allowed as exemplary 
damages rests largely in the sound discretion of the 
jury. 

Exemplary damages may be recovered against the 
owner or lessor of the premises, who has knowingly 
permitted them to be used for the sale of liquor 
but a case must be made therefor against him indi¬ 
vidually, as by showing some malicious or blame¬ 
worthy conduct on his part, aside from the circum¬ 
stances which justify the award of exemplary dam¬ 
ages against the tenant.i® 

§ 484, -Reduction or Mitigation of Dam¬ 

ages 

The defendant In an action under the civil damage 
laws may show facts and circumstances as to his con- 
duct and as to the pecuniary situation of the plaintiff 
in reduction or mitigation of damages. 

On the part of defendant, for the purpose of re¬ 
ducing damages, evidence may be given of his hon¬ 
est endeavors to prevent injury to plaintiff and of 
his having been deceived or misled by tricks or 
artifices,!*^ and he may show that other liquor deal¬ 
ers, by furnishing liquors, contributed to the same 
injury of which plaintiff complains,!^ or that the 
sales complained of were made by his bartender or 
servant, without his knowledge or consent, and in 
disobedience to his positive orders honestly given.i^ 
The fact that minor children are able to support 
themselves and had done so prior to the death of 


§ 485 

their father is a proper fact for the jury to consid¬ 
er in ascertaining the amount of damages to be al¬ 
lowed but the fact that a deceased person to 
whom liquors were furnished had accumulated prop¬ 
erty which plaintiffs inherited on his death does not 
go to mitigate damages but rather to enhance 

them.2i 

In an action for loss of support, subsequent ad¬ 
vantageous change of plaintiff’s circumstances can¬ 
not be given in evidence by defendant in mitigation 
of damages .22 jji an action by a wife to recover 
for damage on account of the sale of liquor to her 
husband, in consequence of which sales he has be¬ 
come an habitual drunkard and has abandoned his 
family, defendant is not entitled to show in mitiga¬ 
tion of damages that the wife, since such abandon¬ 
ment, has commenced proceedings for divorce.^^ 
In an action by a parent for damages from the sale 
of liquor to a minor child who became intoxicated 
thereby, it was proper for the jury in determining 
the injury to plaintiff’s feelings to consider the fact 
that the child had often been intoxicated before.24 

§ 485. -Excessive Damages 

The amount of damages allowed in an action under 
the civil damage laws rests In the discretion of the 
jury and the award will not be Interfered with as ex¬ 
cessive in the absence of abuse of discretion. 

The determination of the amount of damages to 
be allowed in actions under the civil damage laws 
rests largely in the discretion of the jury, and their 
award will not be set aside or reduced, on the 
ground of its being excessive, unless it is plain that 
the circumstances do not justify so great an allow¬ 
ance and that the jury have abused their discretion 
in the matter.25 
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10. Ill.—Siegel v. Bush, 60 N'.E. 
1008. 173 Ill. 569. 

33 C.J. p 657 note 6. 

11. HI.—Wiedow V. Carpenter, 34 N. 
E.2d 83, 310 IlLApp. 342. 

33 C.J. p 657 note 7. 

12. Ill.—Earp v. liilly. 75 N.E. 552, 
217 Ill. 582. 

33 C.J. p 657 note 8. 

13. Mich.—Weiser v. Welch, 70 N. 
W. 438, 112 Mich. 134. 

33 C.J. p 657 note 9. 

14. Iowa.—^Peterson v. Brackey, 119 
N.W. 967, 143 Iowa 75. 

15. Ill.—Nagle v. Keller, 141 Ill. 
App. 444, affirmed 86 N.E. 694, 237 
IlL 431—^Beckerle v. Brandon, 133 
I11.APP. 114, affirmed 82 N.B. 266. 
229 m. 323. 


15. Me.—Campbell v. Harmon, 61 A. 

801, 96 Me. 87. 

33 C.J. p 658 note 13. 

17. Ill.—Bates v. Davis, 76 Ill. 222. 

18. Iowa.—^Jackson v. Noble, 7 N.W. 
88, 54 Iowa 641. 

33 C.J. p 658 note 15. 

19. Ill.—Betting v. Hobbett, 80 N. 
E. 1048, 142 in. 72. 

33 C.J. p 658 note 16. 

2(1 Neb.—^Houston v. Gran, 67 N.W. 
403, 38 Neb. 687. 

21. Neb.—Houston v. Gran, supra. 

22. IlL—^Deel v. Heiligenstein, 91 
N.E. 429, 244 Ill. 239—McConneU 
Y. Bogaert, 208 Ill.App. 682. 


23. Neb.—^Jessen v. Wilhite, 104 N. 
W. 1064, 74 Neb. 608. 

24. Mich.—^Bailey v. Briggs, 106 N. 
W. 863, 143 Mich. 303. 

25. N.X—^Boniewsky v. Polish Home 
of Lodi, 132 A. 202, 102 N.J.Law 
241, affirmed 136 A. 741, 103 N.J. 
Law 323. 

S3 0.x p 658 note 22. 

Damages held not excessive 
Ill—Hall Y. McNair, 42 N.E.2d 305, 
314 IlLApp. 672—Martin v. Black¬ 
burn, 38 N.E.2d 939, 312 IlLApp. 
649—Wiedow v. Carpenter, 34 N.E. 
2d 83. 310 IlLApp. 342. 

N.X—^Boniewsky v. Polish Home of 
Lodi, 182 A. 202, 102 N.XLaw 241, 
affirmed 136 A. 741, 103 N.XLaw 
328. 


739 



§ 486 


INTOXICATING LIQUORS 

TTT EIGHTS OF PEOPEETY AND OONTEACTS 


48 C.J.S. 


§ 486, In General 

The rights of property in, and the validity of con¬ 
tracts relating to, intoxicating liquors are consid¬ 
ered infra §§ 488-494. 

Examine Pocket Parts for later cases. 

§ 487. What Law Governs 

What law governs the validity of a contract for 
the sale of intoxicating liquor is considered infra § 
491. 

Examine Pocket Parts for later cases. 

§ 488. Property and Possession of Liquors 

The rights of property in intoxicating liquors are 
regulated by statute, and such rights cease if the liquors 
become contraband. 

The rights of property in intoxicating liquors de¬ 
pend on state laws,and cease if the liquor be¬ 
comes contraband.^^ Legislation as to intoxicating 
liquors, enacted under the state’s police power, may 
impair the property value of such liquors or destroy 
it altogether, when such incidental result is neces¬ 
sary to the main purpose and the enforcement of 
the law.28 Under some statutes it is provided that 
there shall be no property rights of any kind in 


any intoxicating liquors, or in any vessels, appli¬ 
ances, furniture, implements, vehicles, or convey¬ 
ances, when kept or used for the purpose of violat¬ 
ing any provisions of the laws as to intoxicating 
liquor S.2 9 

Intoxicating liquors, although put under the ban 
of the law whenever owned, kept, or transferred for 
any illegal purpose, are nevertheless, when not so 
held or dealt in, property, and entitled as such to 
the protection of the law.30 It has been held that 
intoxicating liquors, whether or not exposed for 
sale unlawfully, are property and cannot be taken 
or destroyed save by due process of law.91 

Intoxicating liquor as the subject of false pre¬ 
tenses is considered in False Pretenses § 28, as the 
subject of larceny in the C.J.S. title Larceny § 19, 
also 36 C.J. p 758 note 96, and as the subject of tax¬ 
ation in the C.J.S. title Taxation § 76, also 61 C.J. 
p 190 note 32 [f]. The right to levy on intoxicat¬ 
ing liquor by attachment is considered in Attach¬ 
ment § 74 and by execution in Executions § 23. 

National Prohibition Act, Under the National 
Prohibition Act no rights of property existed in 
liquor unlawfully possessed.^^ It was held, how¬ 
ever, that the same rights of property subsisted 


26. U.S.—^Ziffrin, Inc., v. Reeves, 60 
act 163, 308 U.S. 132, 84 L..Ed. 
128. 

27- U.S.—^Ziffrin, Ins. v. Reeves, su¬ 
pra. 

Minn.—State v. Plnth, 195 N.W. 789, 
157 Minn. 145. 

Wis.—State v. Finsky, 187 N.W. 201, 
176 Wis. 481. 

Wlilsky contaixLers and sipliou 

Under statute making: ardent spir¬ 
its and containers in which ardent 
spirits are manufactured, kept, or 
used in violation of law contraband, 
and providing: for the forfeiture 
thereof, whisky containers and si¬ 
phon used in illicitly storing for sale 
and selling ardent spirits, when 
found by officers in a person’s dwell¬ 
ing, were not the property of such 
person, but the right to them had 
already vested in the commonwealth. 
—^Hall V. Commonwealth, 121 S.E. 
154, 138 Va. 727. 

28. N.C.—Stephenson v. Honeycutt, 
184 S.E. 482, 209 N.C. 701. 

33 C.J. p 659 note 25. 

Illicit mash, stills, and Intosdoat- 
Ing liquor are not subject to owner¬ 
ship.—State V. Lee, 263 P. 533, 120 
Op. 643. 

29. Colo.—Gavin v. People, 244 P. 
912, 79 Colo. 189. 


Ga.—Winham v. Harmon, 178 S.E. 

160, 60 Ga.App. 322. 

33 C.J. p 659 note 36. 

Purpose 

It has been held that the purpose 
of such a statute was to limit civil 
rights and not to limit criminal lia¬ 
bility.—People V. Kilpatrick, 245 P. 
719, 79 Colo, 303. 

30. Mo,—Kistenmacher v. Travel¬ 
ers* Indemnity Co., App., 273 S.W. 
125, certiorari quashed State ex 
rel. Travelers’ Indemnity Co. v. 
Daues, 285 S.W. 479, 315 Mo. 22. 

33 C.J. p 658 note 23. 

Eighteenth Amendment to federal 
Constitution 

(1) Before the adoption of the 
Eighteenth Amendment, intoxicating 
liquors were ’’property,” and proper¬ 
ty rights therein were as full and 
complete as they were with refer¬ 
ence to any other sort of personal 
property.—Cornell v. Moore, D.C.Mo., 
267 P. 456, affirmed 42 S.Ct 176, 257 
U.S. 491, 66 L.Ed. 332. 

<2) While the amendment prohib¬ 
ited the production of, and the traf¬ 
fic in, intoxicating liquors for bev¬ 
erage purposes. It did not destroy 
all property rights In such liquors 
for beverage purposes, where such 
liquors were lawfully acquired be¬ 
fore the amendment became efCective 
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and were lawfully used.—^Hall v. 
Moran, 89 So. 104, 81 Fla. 706. 

31. Colo.—^Houston v. Walton, 129 
P. 263, 23 Colo.App. 282. 

33 C.J. p 659 note 24. 

32. U.S.—U. S. V. Maggio, D.C.N.Y.. 
51 F.2d 397—Strong v. U. S., C.C. 
A.Mass., 46 P.2d 257, 79 A.L.R. 
150, case dismissed 52 S.Ct. 27, 
284 U.S. 691, 76 L.Ed. 683—U. S. 
V. Westmoreland Brewing Co„ D.C. 
Pa., 294 P. 735, affirmed, C.C.A., 
Westmoreland Brewing Co. v. U 
S., 294 P. 740, certiorari denied 44 
S.Ct. 231, 263 U.S. 722, 68 L.Ed. 
525. 

Cal.—^People v. Spencer, 201 P. 130, 
64 Cal.App. 64. 

33 C.J. p 659 note 34. 

Purchaser of whisky for shipment 
to another country had no property 
right entitling him to damages for 
its disappearance from defendant’s 
warehouse.—Gonch v. Republic Stor¬ 
age Co., 167 K.B. 136, 246 N.Y. 272, 
certiorari denied Gonch v. Republic 
Storage Co., 48 S.Ct. 140, 275 U.S. 
567, 72 L.Ed. 430. . 

War-time Prohibition Act distim* 
guished 

War-time Prohibition Act did not 
undertake to destroy title to whisky 
p^urchased in violation of its provi¬ 
sions, but provided penalty therefor, 
but National Prohibition Act prohib- 
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with regard to intoxicating liquors which w'cre the 
subject of lawful property as existed prior to the 
adoption of the act.^s 

§ 489. - Recovery of Possession or Value 

In the absence of a statute to the contrary, an own¬ 
er may maintain an appropriate action to recover pos¬ 
session of intoxicating liquors or the value thereof. 

In the absence of a statute to the contrary, an 
owner may maintain an appropriate action to recov¬ 
er the possession of intoxicating liquors^^ or the 
value thereof, or recover damages for their ille¬ 
gal conversion.26 The owner of intoxicating liq¬ 
uors may recover them from the possession of an 
officer who has wrongfully seized them on attach¬ 
ment or execution as liie property of a stranger.27 
The rule that courts will not lend their aid to one 
who founds his cause of action on an immoral or an 
illegal act, has, however, been applied in actions 
for the recovery of the possession of intoxicants 
and under some statutes an action may not be main¬ 
tained for the recovery of the possession or value of 
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any intoxicating liquors, kept for an illegal purpose, 
or sold or held for sale in violation of law.29 Where 
the delivery of intoxicants to a consignee is forbid¬ 
den by law, making such delivery an offense, the 
consignee cannot recover on account of a carrier’s 
nondelivery.'^® A statutory penalty for failure of 
a carrier to deliver goods consigned will not be en¬ 
forced where the goods were intoxicating liquors 
which the consignee, who had no valid license, de¬ 
clared he intended to sell, and the delivery of the 
same would have been unlawful.'^i 

§ 490. Validity of Contracts and Convey¬ 
ances 

As a general rule, contracts which directly or indi¬ 
rectly violate statutes prohibiting or regulating the man¬ 
ufacture, sale, or transportation of intoxicating liquor 
are void and unenforceable. 

As a general rule, contracts which directly or 
indirectly violate statutes prohibiting or regulating 
the manufacture, sale, or transportation of intoxi¬ 
cating liquor are void and unenforceable.'^^ Such 
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Ited title being taken to whisky pro- i 
cured or attempted to be procured j 
In unlawful manner.—^Kistenmacher 
V. Travelers’ Indemnity Co., Mo.App., 
273 S.W. 125, writ of certiorari 
quashed State ex rel. Travelers’ In¬ 
demnity Co. V. Daues, 285 S.W. 479, 
315 Mo. 22. 

33. U.S.—Frankfort Distillery v. 
Dougherty Distillery Warehouse 
Co., D.CPa., 31 F.2d 217, affirmed, 
C.C.A., Dougherty Distillery Ware¬ 
house Co. V. Frankfort Distillery, 
31 F.2d 220. 

33 C.J. p 659 notes 35, 37. 

Warehouse, having lawful prop¬ 
erty iu whisky, could require Its re¬ 
moval from bonded distillery ware¬ 
house, subject to proviso in decree 
requiring necessary removal per¬ 
mits.—Frankfort Distillery v. 
Dougherty Distillery Warehouse Co., 
D.CPa., 31 F.2d 217, affirmed, C.C.A.. 
Dougherty Distillery Warehouse Co. 
V. Frankfort Distillery, 31 F.2d 220. 

34. Mo.—^Long v. Hickey, App,, 221 
S.W. 757. 

33 C,J. p 659 note 40. 

Action agaii^ carrier 
An owner of intoxicating liquors 
may have his action against a car¬ 
rier, charged with their transporta¬ 
tion and delivery to him, and by 
whose fault or negligence they have 
been lost or destroyed.—Bowen v. 
Hale, 4 Iowa 430. 

Complaint 

(1) Complaint seeking to recover 
possession of intoxicating liquor 
must allege facts showing plaintiff’s 
right to possession thereof.—^Meyer 
V. Meyer, 224 N.Y.S. 337, 130 Misc. 


719, affirmed 262 N.Y.S. 958, 234 App. 
Div. 718. 

(2) Under National Prohibition 
Act, making the possession of intox¬ 
icating liquors, except under partic¬ 
ular circumstances specified therein, 
unlawful, a complaint for conversion 
of whisky which did not allege facts 
showing that possession was lawful 
was insufficient to state a cause of 
action.—^Lennox v. Meehan, 201 N. 
Y.S. 710, 121 Misc. 678. 

35. Mo.—^Murphy v. St. Joseph 
Transfer Co., App., 235 S.W. 138. 

33 C.J. p 659 notes 38, 39. 

3S. Ga.—Lewis v. Pryor, 97 S.B. 

889, 23 Ga.App. 231. 

Miss.—^Howe v. Jolly, 8 So. 613, 68 
Miss; 323. 

37. Iowa.—^Monty v. Ameson, 25 
Iowa 383. 

33 C.J. p 659 note 41. 

Replevin of liquors seized under 
search warrant see supra § 403. 
Recovery by carrier 

The shipment of intoxicating liq¬ 
uor from Illinois to Port Sill Mili¬ 
tary Reservation was not a ship¬ 
ment “into the state” of Oklahoma, 
within statute prohibiting transpor¬ 
tation of liquor into the state of 
Oklahoma, in view of nature of gov¬ 
ernment's exclusive jurisdiction over 
the military reservation, and there¬ 
fore common carrier was entitled 
to mandatory injunction requiring 
state officials to surrender liquor 
which had been seized from carrier 
while being transported to the mili- 
tajry reservation.—^Yellow Cab Trans¬ 
it Co. V. Johnson, D.C.Okl., 48 P. 
Supp. 594, affirmed, C.C.A., Johnson 
V. Yellow Cab Transit Co., 187 P.2d 
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274, affirmed 64 S.Ct 622, 321 U.S. 
383, 88 L.Ed. 814. 

38. Ga,—Windham v. Harmon, 178 
S.E. 160, 50 Ga,App. 322. 

33 C.J. p 659 note 44. 

39- R.I.—^Barron v. Arnold, 11 A. 

298, 16 R,I. 22. 

33 C.J. p 660 note 48. 

40. Iowa—Stajcar v. Dickinson, 169 
N.W. 756, 186 Iowa 49. 

41. N.C.—Smith v. Southern Ex¬ 
press Co., 82 S.E. 15, 166 N.C. 156. 

42. U.S.—^Palmisano v. U. S. Brew¬ 
ing Co., C.C.A,Kan., 131 P.2d 272 
—^McDonough v. Hartford Fire 
Ins. Co., D.C.La, 34 P.Supp. 880. 

Conn.—^Vaszauskas v. Vaszauskas, 
161 A. 856, 115 Conn. 418. 

Ga—Wright Co. v. Haralson, 182 S. 

B. 55, 52 GaApp, 27. 

Ky.—W. L. Weller & Sons v. West¬ 
ern Union Telegraph Co., 276 S.W. 
538, 210 Ky. 633. 

Mo.—Northcutt v. McKibben, 169 S. 

W.2d 699, 236 Mo.App. 605. 

N.H—Lyman v. Kimball, 131 A, 690, 
82 N.H. 232. 

N.Y.—Boer v. Garcia, 147 N.B. 231, 
240 N.Y. 9—O’Connor v. O’Connor, 
31 N.Y.S.2d 372, 263 App.Div. 820, 
affirmed 42 N.E.2d 26, 288 N.Y. 
679—^Tench v. Lawson, 232 N.Y.S. 
449, 225 App.Div. 198—^Handler v. 

I Peter Doelger Brewing Corpora¬ 
tion, 17 N.y.S.2d 276, 173 Misc. 
173, affirmed 20 N.Y.S.2d 404. 259 
App.Div. 846, reargument denied 
20 N.Y,S.2d 998, 259 App.Div. 914 
—^Romano v. Bono, 6 N.Y,S.2d 204, 
168 Misc. 897. 

N.C.—Stephenson v. Honeycutt, 184 
3J3i 482, 209 N.C. 70L 
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contracts may be void and unenforceable by reason 
of express statutory" provisions'^ or on the grounds 
of public policy.*^It has been held that such con¬ 
tracts cannot be legalized by ratification.'^^ It has 
also been held that, where such a contract is de¬ 
clared illegal by statute or by the courts on the 
grounds of public policy, it is not rendered legal 
by repeal of the statute or a change in public or 
legislative policy.^® 

Under some statutes all contracts between brew¬ 


ers or manufacturers of liquors and retail dealers 
obligating such retail dealers to buy or sell only 
the products of such brewer or manufacturer are 

void and unenforceable.*^'^ 

Credit or loan statutes. Some statutes prohibit 
or regulate loans or extensions of credit by manu¬ 
facturers, brewers, wholesalers, or importers of 
alcoholic beverages to retail dealers, and contracts 
violative of such statutes are unenforceable, even 
though the statute does not expressly declare that 


Or.—Smith v. Barnes, 276 P. 10S6, 

129 Or. 138. 

Pa.—Tucker v. Binenstock, 165 A. 

247, 310 Pa, 254—Rosenthal v. Os- ! 

trow, 134 A. 384, 2S7 Pa. 87. | 

Wash.—Street Rys. Advertising Co. 

V. Olympia Brewing Co., 230 P. 

405, 131 Wash. 388. 

33 C.J. p 660 note 49. 

BmployxaexLt contracts 

(1) It has been held that an em- , 
ployee could not recover payment for , 
services rendered his employer in j 
conduct of illegal liquor business.— | 
Leahy v. Hackett, R.I., 163 A. 542. 

(2) It has also been held that em¬ 
ployee cannot recover profits under: 
contract of employment embracing 
legal and illegal sale of liquor, in 
absence of evidence as to what por¬ 
tion thereof was made when busi¬ 
ness was legal.—^Rosenthal v. Os- 
trow, 134 A. 3S4, 287 Pa. 87. 
Particular contracts or transactions 

held valid 

Tex.—Gulftex Drug Co. v. Schachter, 

Civ.App., 110 S.W,2d 1220. 

Utah.—Obradovich v. Walker Bros. 

Bankers, 16 P.2d 212, 80 Utah 587. 
Wash.—Silver Springs Brewing Co. 

V. Bucsko, 118 P.2d 945, 11 "Wash. 

2d 207. 

33 C.J. p 660 note 49 [a]. 

Partnerships 

<1) Where partnership is formed 
to prosecute lawful liquor business, 
law will not deprive complaining 
partner of all relief on claim of 
partner in whose hands assets are 
that some part of them may have 
been realized from unlawful prac¬ 
tice incidentally arising in conduct 
of business.^—^Vaszauskas v. Vas- 
zauskas, 161 A. 856, 115 Conn. 418. 

(2) Accordingly, unless husband 
undertook illegal sale of liquor pur¬ 
chased with joint funds with wife’s 
knowledge, she cannot be held to 
be in pari delicto when seeking ac¬ 
counting of profits.—Vaszauskas v. 
Vaszauskas, supra. 

(3) Fact that part of partnership 
business consisted of sale of intox¬ 
icating liquor at wholesale without 
license has been held no defense to 
suit for accounting of partnership 
profits and capital where complain¬ 
ing partner did not participate in, 
had no control of, or liad no knowl¬ 


edge of, illegal transactions.—Morris 
V. Morris, R.I.. 117 A. 644. 

(4) Partner, however, knowing of 
illegal sale of intoxicating liquors, 
manufactured at brewery leased 
from corporation controlled by part¬ 
ners, and receiving money from 
brewing business, has been held not 
entitled to accounting of proceeds 
thereof by copartner.—Tucker v. Bi¬ 
nenstock, 165 A. 247, 310 Pa. 254. 

(5) T^Tiile illegal conducting of sa¬ 
loon business without proper license 
for each individual partner would 
ordinarily require court to refuse on 
ground of public policy to determine 
issues between partners regarding 
division of, or title to, assets of 
business, it has been held that, 
where saloon partnership, illegally 
conducted because plaintiff’s name 
was not on partnership license, was 
voluntarily terminated by parties 
who agreed to divide property equal¬ 
ly, plaintiff could maintain suit for j 
accounting of equal division of part¬ 
nership assets.—^Denning v. Taber, 
Cal.App., 160 P.2d 900. 

Solicitor’s permit 

In action to recover balance due 
for services rendered by plaintiff in 
selling defendant corporation’s beer, 
affirmative defense in answer that 
alleged employment agreement was 
contrary to statute because plaintiff 
had no solicitor’s permit was legally 
sufficient, so as to require denial 
of plaintiflTs motion to strike it out. 
—^Handler v. Peter Doelger Brewing 
Corporation, 17 N.Y.S.2d 275, 173 
Misc. 173, affirmed 20 N.T.S.2d 404, 
259 App.Div. 846, reargument denied 
20 N.Y.S.2d 998, 259 App.Div. 914. 

43. U.S.—Fishman v. Davis, C.C.A, 
Colo., 112 P.2d 432. 

Mo.—^Baker v. Fenley, 128 S.W.2d 
295, 233 Mo.App, 998. 

33 C.J. p 660 note 49 [d]. 

44. U.S,—^Palmisano v. U. S. Brew¬ 
ing Co., C.C.A.Kan., 131 F.2d 272. 

N.J.—Glenmore Distilleries Co. of 
New York v. Fast Trucking, 184 A. 
198, 14 N.J.Misc. 266. 

Pa.—Tucker v. Binenstock, 165 A. 

247, 310 Pa. 254. 

33 C.J. p 660 note 49. 

45. Mich.—^Turner v. Schmidt Brew¬ 
ing Co., 270 N.W. 760, 278 Mich. 
464. 


46. U.S.—Palmisano v. U. S. Brew¬ 
ing Co.. C.C.A.Kan., 131 F.2d 272. 

Repeal of UTational Prohibition Act 
N.Y.—^Abrams v. Meyerowitz, 24 N. 
Y.S.2d 345, 175 Misc. 625. 

47. Mo.—Baker v. Fenley, 128 S.W. 
2d 295, 233 Mo.App. 998. 

Solicitor’s compensation 

The fact that statute declares 
retailer’s contract to restrict his 
sales to certain manufacturer’s or 
wholesaler’s products void has been 
held not controlling on question 
whether unlicensed solicitor of or¬ 
ders for alcoholic beverages may 
recover compensation from his em¬ 
ployer for services rendered, al¬ 
though such act does not expressly 
declare contract between unlicensed 
solicitor and his employer invalid.— 
Handler v. Peter Doelger Brewing 
Corporation, 17 N.Y.S.2d 275, 173 

Misc. 173, affirmed 20 N.Y.S.2d 404. 
259 App.Div. 846, reargument denied 
20 N.Y.S.2d 998, 259 App.Div. 914. 

48. Mass.—James J. Sullivan, Inc., 
V. Cann’s Cabins, 36 N.E.2d 371, 
309 Mass. 619, 136 A.L.R. 1236. 

Mich.—^Turner v. Schmidt Brewing 
Co.. 270 N.W. 750, 278 Mich. 464. 
N.Y.—^Dobler Brewing Co. v. Feeney, 
288 N.Y.S. 989. 

The purpose of such a statute ap¬ 
pears to be to avoid the evils result¬ 
ing from the control of retail liquor 
dealers by manufacturers, wholesal¬ 
ers, or Importers through the power 
of credit.—James J. Sullivan, Inc. v. 
Cann’s Cabins, 36 N.E.2d 371, 309 
Mass. 519, 136 A.L.R. 1236. 

Bank deposits 

Where evidence failed to show 
that money deposited to secure loans 
to be made by bank to customers of 
wholesale beer company belonged to 
beer company or that agreement to 
make loans was made on its behalf, 
agreement was not shown to be il¬ 
legal under statute so as to preclude 
assignee of bank deposits from 
maintaining action against bank for 
repayment thereof.—Sale v. Mont¬ 
rose Indus. Bank, 64 N.Y.S.2d 797, 
269 App.Div. 762. 

BqnipmeiLt 

(1) Under some statutes no man¬ 
ufacturer or wholesaler may supply, 
furnish, lease, give, or pay for any 
furniture or equipment for use on or 
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such contracts shall be unenforceable.'^^ The pro¬ 
hibition of such a statute is not limited by the na¬ 
ture of the thing for which payment is to be made, 
and it is not limited to credit for liquors sold.5^> 
The fact that the credit was extended before a li¬ 
cense was granted to the retailer has been held not 
to make the contract any the less illegal.^i Also 
the fact that part of the loan may have been for a 
lawful purpose has been held to be immaterial, 
where the loan was a single transaction and part 
of the loan was in violation of the statute.52 
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§ 491. Contracts of Sale in General 

As a general rule, contracts for the sale of intoxi¬ 
cating liquor made in violation of law are void and un¬ 
enforceable. 

As a general rule, contracts for the sale of in¬ 
toxicating liquor made in violation of law are void 
and unenforceable.®^ The rule is applicable to con¬ 
tracts which are made in violation of the provi¬ 
sions of the licensing laws.®^ Such void contracts 
are incapable of ratification or of supporting a new 
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about the premises of any retailer 
of beer, and a note and chattel 
morti:age for the purchase price of 
saloon equipment given a wholesal¬ 
er or his agent who sold the equip¬ 
ment in violation of statute were 
invalid.—Beverage Co. v. Villa Marie 
Co., S.D., 13 N.W.2d 670. 

(2) Where assignee of account re¬ 
ceivable for beer sold, and of note 
and chattel mortgage which were 
unenforceable because given for pur¬ 
chase price of saloon equipment ille¬ 
gally sold by beer wholesaler, ac¬ 
cepted in settlement cash for half 
of the beer account and a new note 
and chattel mortgage for the prin¬ 
cipal due on the old note, the new 
note and mortgage were also unen¬ 
forceable.—^Beverage Co. v. Villa 
Marie Co., supra. 

Financial interest 
Under a statute prohibiting brew¬ 
ers or manufacturers or their em¬ 
ployees, officers, agents subsidia¬ 
ries, or affiliates from having any 
financial interest in a retail business 
for the sale of beer, a wholesaler 
was held not to be a subsidiary of 
the brewer of such beer.—^Baker v. 
Penley, 128 S.W.2d 295, 233 Mo.App. 
998. 

Obtaining license 

Under some statutes a manufac¬ 
turer of beer cannot legally aid or 
assist any seller of beer by gift, 
loan of money, or any other valuable 
thing, in obtaining a license, and a 
contract violative of the statute is 
void.—^Auto City Brewing Co. v. 
Gruich, 3 N.W.2d 290. 301 Mich. 320. 
Transations held not violative of 
statute 

N.T.—Central Trust Co., Rochester 
V. Mann's Restaurants, 2 N.T.S. 
2d 447, 166 Misc. 381, affirmed Cen¬ 
tral Trust Co. V. Mann’s Restau¬ 
rants. 6 N.Y.S.2d 161, 254 App.Div. 
823—Warner’s Cafeteria v. John F. 
Trommer, Inc., 267 N.T.S. 805, 149 
Misc. 613—In re Storch’s Estate, 
63 N.Y.S.2d 409. 

49. Mo.—^Northcutt v. McKibben, 
159 S.W.2d 699, 236 M0.App. 606. 
N.T.—^Dobler Brewing Co. v. Feeney, 
288 N.T.S. 989. 

5a Agrreement for delayed pay- 
ments, whether In return for goods 


sold or for something else, was an 
extension of “credit” within statute. 
—James J, Sullivan, Inc., v. Cann's 
Cabins, 36 N.E.2d 371, 309 Mass. 
519. 136 A.L.R. 1236. 

51. Mass.—James J. Sullivan, Inc., 
V. Cann’s Cabins, supra. 

52. Mo.—^Northcutt v. McKibben, 
159 S.W.2d 699, 236 Mo.App. 605. 

53. U.S.—Fitzsimons v. Eagle Brew¬ 
ing Co., D.C.Pa., 27 P.Supp. 29, 
affirmed. C.C.A., 107 P.2d 712, 126 
A.L.R 681. 

Ala.—Purst v. Shows, 110 So. 299, 
215 Ala. 133. 

Cal.—^Brashears v. Giannini, 22 P.2d 
47, certiorari, denied Giannini v. 
Brashears, 54 S.Ct. 228, 290 U.S. 
700. 78 UEd. 602. 

N.T.—Carmine v. Murphy, 35 N.B. 
2d 19, 285 N.T. 413—Tench v. Law- 
son. 232 N.T.S. 449, 225 App.Div. 
198. 

33 C.J. p 661 note 57. 

Illegal inducement 

Under some statutes and regrula- 
tions a contract for sale of intox¬ 
icating liquor, brought about by an 
illegal inducement from vendor to 
vendee to make the purchase, is 
void and no action may be brought 
to enforce it.—Connecticut Import¬ 
ing Co. V. Janowltz, 23 A.2d 514, 128 
Conn. 433. 

Malum prohibitum 

(1) It has been held that, before 
a contract for purchase and sale 
of intoxicating liquors and wines 
can be condemned as malum prohib¬ 
itum, it must be prohibited and 
made void by statute.—^In re Birner, 
282 N.T.S. 257, 165 Misc. 722. 

(2) Lemon and orange extracts 
containing eighty-five per cent alco¬ 
hol are legitimate articles of mer¬ 
chandise. — ^Furst V. Shows, 110 So. 
299, 215 Ala. 133. 

Betum of liquor, which had been 
purchased by wholesaler, to the 
manufacturer for credit at prices 
paid by wholesaler after cancella¬ 
tion of wholesaler’s privilege of act¬ 
ing as distributor for manufacturer, 
was not violative of Federal Alcohol 
Administration Act in view of pro¬ 
viso of the act allowing bona fide 
return of merchandise for ordinary 
and usual commercial reasons after 
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merchandise has been sold.—Ben- 
Burk, Inc., v. Bernstein & Kursman, 
12 A.2d 549, 126 Conn. 503. 

Title to intoxicating liquor unlaw¬ 
fully manufactured cannot be trans¬ 
ferred by sale or gift.—State v. 
Stratton, 289 S.W. 568, 316 Mo. 240. 

Tinder National Prohibition Act 
(1) In general.—Boliver v. Mon- 
nat, 224 N.T.S. 535, 130 Misc. 660— 
33 C.J. p 662 notes 72, 73. 

<2) A contract for sale of wine 
made in contemplation of, and to 
be performed after, repeal of Eight¬ 
eenth Amendment, was not illegal 
because of restrictions and regula¬ 
tions of National Prohibition Act on 
sale of liquor.—Parber v. John 
Aquino Sons, 3 N.Y.S.2d 236, 253 
App.Div. 600. 

Wholesaler engaged In retail busi¬ 
ness 

(1) It has been held that fact that 
wholesale liquor dealer, forbidden by 
statute from operating dramshop, 
engaged in retail business, did not 
taint with illegality wholesale trans¬ 
action, unless businesses were so 
closely related that one was depend¬ 
ent on other.—Chemical Bldg. Bar 
Co. V. Werbe, Mo.App., 263 S.W. 1035. 

(2) It has also been held that 
sales at wholesale were not tainted 
with Illegality because orders were 
solicited or taken at retail store.— 
Chemical Bldg. Bar Co. v. Werbe, 
supra. 

64, CaL—^Brashears v. Giannini, 22 
P.2d 47, 131 Cal.App. 706, certiorari 
denied Giannini v. Brashhears, 54 
S.Ct. 228, 290 U.S. 700, 78 L.Ed. 
602. 

Ga.—^Bernstein v. Peters, 22 S.E.2d 
614, 68 Ga.App. 28. 

La.—^J. C. Tochim Co. v. Piper’s Es¬ 
tate, App., 192 So. 140. 

N.T.—Carmine v. Murphy, 35 N.E.2d 
19, 285 N.T. 413—Verna v. Tunick, 
50 N.T.S.2d 690, 268 App.Div. 225, 
affirmed 61 N.E.2d 776, 294 N.T. 
763. 

'33 C.J. p 661 note 57. 

Failure of uouresideut seller of 
wine to comply with statute prohib¬ 
iting sale of wine within state with¬ 
out a license has been held not to in¬ 
validate contract for purchase and 
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promise to pay the price,55 and are not validated by 
the subsequent repeal of the law which made the 
sale unlawfui.56 A contract for the purchase and 
sale of liquors is not invalidated by statutes sub¬ 
sequently enacted, unless they are expressly made 
retroactive,57 or by the neglect or omission to com¬ 
ply with statutory conditions after the sale, such 
as keeping a record of sales, or reporting them to 
designated officers.5S A breach of a revenue law 
of the United States is not a bar to the recovery 
on a contract for the sale of intoxicants valid un¬ 
der the state law.59 As a general rule, the inva¬ 
lidity of a contract of this kind can be taken ad¬ 
vantage of only by the parties or their privies, not 
by mere strangers or persons collaterally interest- 
ed.5^ The validity of the entire contract for the 
sale of goods has been held not to be affected by 
the illegal sale of liquor,®^ 

Knowledge ofj or participation in^ buyer^s unlaw¬ 
ful purpose. It has frequently been held that mere 
knowledge on the part of the seller of intoxicating 
liquor or articles used in the manufacture thereof 


that the buyer intended to make an illegal use there¬ 
of will not defeat a recovery, if the seller did not 
in any way participate in the unlawful design 
but there is also authority to the contrary.®^ Cer¬ 
tainly, if the seller actively participates in the pur¬ 
chaser’s illegal purpose, it puts him in the position 
of an accomplice and defeats his action to recover 
the price.54 A statute permitting an importer to 
sell in the original package intoxicating liquor im¬ 
ported by him legalizes such sale, although he 
knows that the purchaser intends to, and will, re¬ 
sell the liquor in violation of the statute.55 

Wliat law governs. The validity of a contract 
for the sale of intoxicating liquor^® and the right 
to maiiitain an action for the price of such liquor®7 
usually depend on the law of the place where the 
contract is made. If such contract of sale is valid 
in the state where made, it will be upheld and en¬ 
forced in any other state®® unless its enforcement 
would be in violation of the positive law®® or the 
public policy^® of such other state. If a contract 
for the sale of liquor is void in the state where 
made, it is void everywhere,7i and the seller cannot 


sale of wine.—In re Birner, 282 N.Y. 
S. 257, 155 Misc. 722. 

Contracts of sale lield valid 
Where son conducted liquor store 
under trade-name, and licenses were 
issued to the store and to son’s 
mother, contracts for sale of liquor 
which were made with the store, 
were valid under Tennessee law.— 
Robinson v. Hamilton Wholesale 
Liquor Co., C.C.A.Tenn., 132 F.2d 285. 

55. Ala.—Kelly v. Burke, 31 So. 512, 
132 Ala. 235. 

Mich.—Ludlow v. Hardy, 38 Mich. 
690. 

33 C.J. p 661 note 58. 

55. U.S.—^Fitzsimons v. Eagle 
Brewing Co., D.C.Pa., 27 F.Supp. 
29, affirmed. C.C.A., 107 F.2d 712, 
126 A.L.R. 681. 

33 C.J. p 662 note 64. 

Contract in contemplatioxi, of repeal 
The licensing requirements of 
state and federal governments made 
after repeal of Eighteenth Amend¬ 
ment do not relate back to date of 
contract made before the repeal but 
In contemplation of, and to be per¬ 
formed after, the repeal and did not 
affect validity of contract.—Farber 
V. John Aquino Sons, 3 N.T.'S.2d 236, 
253 App.Div. 600. 

57. U.S.—^Anheuser-Busch Brewing 
Ass’n V. Bond, Ind.T., -66 F. 653, 
13 aC.A. 665. 

33 C.J. p 662 note 60. 

68. Vt.—Barnard v. Houghton, 34 
Vt 264. 

59L Ky.—McCormick v. Garth, 1 Ky. 
Op. 588. 1 


N.Y.—^Farber v. John Aquino Sons, 3 
N.Y.S.2d 236, 253 App.Div. 600. 
ea Me.—Ellsworth v. Mitchell. 31 
Me. 247. 

Neb.—Brower v, Foss, 83 N.W. 832, 
60 Neb. 590. 

33 O.J. p 662 note 63. 

61. Ala.—^Furst v. Shows, 110 So. 
299, 215 Ala. 133. 

62. Ala.—Furst v. Shows, supra. 
Cai.—Gallick v. Castiglione, 38 P.2d 

858, 2 Cal.App.2d 716. 

Ga.—^Bern^tein v. Peters, 26 S.B.2d 
192, 69 Ga.App. 525. 

33 C.J. p 663 note 88. 

XTiider National Prohibition Act 
Mo.—Jacobs V. Danciger, 130 S.W.2d 
'588, 344 Mo. 1042, certiorari denied 
Danciger v. Jacobs, 60 S.Ct 144, 
308 U.S. 607, 84 L,Bd. 507—Jacobs 

V. Danciger, 95 S.W.2d 1193, 339 
Mo. 91—Jacobs v. Danciger, 41 S. 

W. 2d 389, 328 Mo. 468, 77 A.L.R. 
1237, certiorari denied Danciger v. 
Jacobs, 52 S.Ct. 130, 284 U.S. 675, 
76 L.Ed. 571. 

Wyo.—^Perko v. Rock Springs Com¬ 
mercial Co., 259 P. 520, 37 Wyo. 
98. 

63. N.C.—^Pfeifer v. Love’s Drug 
Store, 88 S.E. 343, 171 N.C. 214. 

33 C.J. p 664 note 89. 

6A Tenn.—^Paul Jones Co. v. Wilk¬ 
ins, 185 S.W. 1074, 135 Tenn. 146. 
33 C.J. p 664 note 90. 

65. Mass.—^Richards v. Woodward, 
113 Mass. 285. 

66. Conn-—^Ben-Burk, Inc., v. Bern¬ 
stein & Kursman, 12 A.2d -549, 126 
Conn. 608. 

33 C.J. p 663 note 78. 
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Ziioense under federal laws 

If the Invalidity of the contract 
grows out of a prohibitory statute 
of the state where the sale was 
made and completed, the seller will 
not be helped to a recovery by the 
mere fact that he holds a license un¬ 
der the federal laws.—^Daniels v. Mc¬ 
Cabe, C.C.N.H, 6 F.Cas.No.3.667, 3 
Cliff. 114. 

67. Vt.—^Beverwick Brewing Co. v. 
Oliver, 37 A 1110, 69 Vt 323. 

33 C.J. p 663 note 78. 

68. Arlz.—Cerveceria Cuauhtemoc 

V. Sonora Bank & Trust Co., 263 
P. 626, 33 Ariz. 220—Veytla v. Al¬ 
varez, 247 P. '117, 30 Ariz. 316, 49 
AL.R. 994. 

33 C.J. p 663 note 85. 

Foreign contract 

Ariz.—^Veytia v. Alvarez, supra. 

69. Okl.—Fist V. La Batte, 171 P. 
1120, 69 Okl. 224—Klein v. Keller, 
141 P. 1117, 42 Okl. 692, AnmCas. 
1916D, 1070. 

Contract for excess quantity 
A contract for the purchase of in¬ 
toxicating liquors for a quantity in 
excess of that authorized by the law 
of a state, between a citizen of such 
state and a citizen of another state, 
cannot be enforced in the courts of 
the former state, although the laws 
of the latter may authorize such 
contract.—Klein v. Keller, supra. 

76, OkL—Klein v. Keller, supra. 

33 C.J. p 663 note 87. 

71. Ark.—^Landrum v. Lindsey, 169 
S.W. 801, 114 Ark. 82. 

33 C.J. p 663 note 77» 
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maintain an action for the price in the state where 
the goods are delivcred.^2 

A contract made in one state for the sale of liq¬ 
uors to be'delivered in another state, such as would 
be valid at common law, and which is not shown to 
be invalid where made, will enable the seller to 
maintain an action for the price in the state where 
the delivery is made, notwithstanding, if made in 
the latter state, the contract would have been void.'^^ 
This rule, however, is of no avail under statutes 
providing that there shall be no recovery on a con¬ 
tract of this kind, where the purchaser buys with 
a view to violating the laws of his own state, al¬ 
though the contract would have been good where 
madeJ^ Many elements enter into the determina¬ 
tion as to the place where the contract was made, 
but the most important to be considered are the 
place where the order was given,75 the place where 
delivery of the goods is made,*^® and the character 
of the sale as final or conditional.'^? Where an 
order for liquors is taken by an agent and forward¬ 
ed to his principal in another state, who fills the 
order and delivers the goods to a carrier for trans¬ 
portation to the purchaser, it is generally held that 
the place of the contract is the place where the or¬ 


der is so filled.?* According to other decisions, 
however, the sale is made at the place where the 
agent takes the order, if his action is final and 
binding on the principal; but it is otherwise if the 
order is to be subject to the principal’s approval 
before it is filled.?® 

§ 492. - Note for Price of Liquors 

A negotiable Instrument given in consideration for 
a lawful sale of intoxicating liquors is enforceable, but 
a note given in consideration for an unlawful sale of 
such liquors, as between the original parties, is not en¬ 
forceable. 

Where the purchaser of liquors gives his note for 
the price, it may be collected by suit if the sale was 
not in any way contrary to law.*® Where, however, 
a note is given for the price of liquors sold by the 
payee in violation of law, no action can be main¬ 
tained on such note as between the original par¬ 
ties.*^ It has been held to be immaterial that the 
note was made in another state, if the sale of the 
liquor was in violation of the laws of the state 
where the action is brought.*^ In order to make 
this defense available, however, it has been held 
that defendant must assume the burden of proving 
that the sale was unlawful,*® except where by stat- 


72. Ark.—^Landrum v. Lindsey, su¬ 
pra. 

83 O.J. p 663 note 77. 

73. Ariz.—Corpus Juris quoted in 
Cerveceria Cuauhtemoc v. Sonora 
Bank & Trust Co., 263 P. 626, 627, 
33 Arlz. 220. 

33 C.J. p 662 note 74. 

74. Me.—^Knov/lton v. Doherty, 33 
A. 18, 87 Me. ‘518. 

33 C.J. p 662 note 75, p 663 note 76. 

75. Vt.—Bacon v. Hunt, 47 A. 394, 
72 Vt. 98. 

33 C.J. p 663 note 80. 

76. Iowa.—Brown v. Wleland, 89 N. 
W. 17, 116 Iowa 711, 61 L.R.A. 417. 

33 C.J. p 663 note 81. 

77. Me.—Wilson v. Stratton, 47 Me. 

120 . 

33 C.J. p 663 note 82. 

78. N'.H.—'Lynch v. Scott, 30 A. 420, 
67 N.H. 589. 

33 C.J. p 663 note 83. 

79. Iowa.—Sachs v. Gamer, 82 N.W. 
1007, 111 Iowa 424. 

33 C.J. p 663 note 84. 

Acceptance after couutemiaud 
Where defendant gave an order in 
Illinois for intoxicating liquors to be 
shipped to him in Iowa, and after¬ 
ward countermanded the order, but, 
on delivery of the liquors to him in 
Iowa, accepted them, the acceptance 
of the liquors did not constitute a 
new contract, made in Iowa, but was 
a mere waiver of the countermand, 
and an a ffirm ation of the original 


contract, made in Illinois.—Gross v. 
Feehan, 81 N.W. 285, 110 Iowa 163. 
sa Mass.—Higgins v. Fitzgerald, 

164 N.E. 812, 266 Mass. 176. 

33 C.J. p 664 note 93. 

Notes for shares of stock 

(1) Sale in Texas of shares of 
stock of a corporation of Mexico, 
there engaged in liquor business, 
legitimate under its laws, has been 
held not to contravene public policy, 
and purchase-money notes are en¬ 
forceable in Texas courts.—^Ayub v. 
Saloman, Tex,Com.App., 266 S.W. 
136—^Automobile Mortg. Co. v. Ayub, 
Tex.Com.App., 266 S.W. 134. 

(2) Such a sale has been held 
not a sale of liquor, relative to va¬ 
lidity of buyer’s notes given in part 
payment.—^Ayub v. Saloman, supra— 
Automobile Mortg. Co. v. Ayub, su¬ 
pra—^Ayub V. Automobile Mortg. Co., 
TexCom.App., 252 S.W. 287. 
Fresumption of valid consideratioiL 

Presumption that consideration 
for note was valid has been held not 
overcome as matter of law by evi¬ 
dence tending to show liquor was 
consideration.—Farmers' & Mer¬ 
chants' Bank of Cleveland v. Miller, 
141 S.B. 419, 37 Ga.App. 668. 

Valid consideratiozL 

Where no illegality in original 
contract covering sale of certificates 
for whisky was shown, settlement of. 
action based on such contract was ! 
valid consideration for notes.—^Hig¬ 
gins V. Fitzgerald, 164 M.E. 812, 266 
Mass. 176. 


81- Conn.—Lokes v. Kondrotas, 134 
A. 246, 104 Conn. 703. 

Tex—Mayfield v. Son, Civ.App., 278 
S.W. 462. 

83 C.J. p 664 note 94. 

Checks 

(1) A check given In payment for 
Intoxicating liquors is within the 
condemnation of a statute declaring 
void all notes or other securities giv¬ 
en for the purchase price of such liq¬ 
uors.—Elkin Henson Grain Co. v. 
White, 98 So. 531, 134 Miss. 203. 

(2) Drawer of check given in 
payment for intoxicating liquor has 
been held not estopped to contest its 
validity.—Commercial Bank of Ath¬ 
ens V. Cohen, *131 S.B. 117, 34 GaJLpp. 
756. 

ULquor held not consideration for 
note 

Miss.—^Berry v. Shivers, 99 So. 380. 
Evidence held to warrant 
Finding that defendant gave note 
for balance due on whisky, and not 
to take up unpaid check given for 
whisky.—^Mayfield v. Son, TexCiv. 
App., 278 S.W. 462. 

82. Iowa—Levy v. Stegeman, 104 
N.W. 872. 

33 C.J. p 664 note 9*5. 

83. Me.—Wing v. Martel, 60 A. 705, 
95 Me. 635,. 

33 C.J. p 664 note 96. 

Under the National Prohibition 
Act it was held that the burden was 
on plaintifiC to prove that the sale 
was legal by proving that the seller 
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ute the burden of proving* affirmatively the validity 
of the sale in question is cast on the payee.^^ It 
has been held that if the note is given in settlement 
of an account, or for the purchase of several kinds 
of articles, including some items of intoxicating liq¬ 
uors unlawfully sold by the payee to the maker, the 
illegal part of the consideration taints the whole, 
and no part of the note can be collected by suites 

Bona fide holders. Although the note for the 
price of illicit liquors may thus be invalid as be¬ 
tween the original parties, it will still be good in 
the hands of a bona fide holder for value, acquir¬ 
ing it before maturity and without notice of the il¬ 
legality of the consideration,S 6 except where the 
statute declares that it shall be absolutely void, in 
which case even an innocent holder cannot enforce 
it.87 

§ 493, -Mortgage of Liquors 

In the absence of a statute to the contrary, a mort¬ 
gage of intoxicating liquors is valid. 

In the absence of a statute to the contrary, a 
mortgage of intoxicating liquors is valid. A 
mortgage of intoxicating liquors, being in the na¬ 
ture of a conditional sale, however, has been held 
to be invalid, except in cases where each of the 
parties holds a license or other necessary authority 
to buy and sell such goods.^^ A mortgage of an 
entire stock of drugs is not unlawful as to the mort¬ 


gagee because the stock included intoxicating liq¬ 
uors if he did not have knowledge thereof. 

§ 494. -Policy of Insurance 

Intoxicating liquors kept for a lawful purpose are a 
legitimate subject of insurance, and a contract or pol¬ 
icy of insurance covering such liquors Is valid and en¬ 
forceable. 

Intoxicating liquors kept for a lawful purpose are 
undoubtedly a legitimate subject of insurance,^! and 
a contract or policy of insurance covering such 
liquors is valid and enforceable.^^ It has been 
held that where a stock of goods including some in¬ 
toxicating liquors is insured, and nothing of illegal¬ 
ity appears in the contract or in the design in en¬ 
tering into it, such contract is valid,® ^ and it is not 
rendered invalid by the fact that some illegal sales 
of liquor were subsequently made.®'^ The mere fact 
that a saloon keeper does not conduct his business 
in strict compliance with the law does not avoid a 
policy on the building in which such business is car¬ 
ried on nor does it avoid a policy which covers per¬ 
sonal property therein.®^ The fact of insured’s not 
having a license to sell liquor does not prima facie 
affect his right to recover on a policy covering sa¬ 
loon fixtures.®® 

Invalid contracts, A contract or policy of in¬ 
surance covering intoxicating liquors intended to 
be kept for illegal sale or use has been held to be 
invalid-®^ It has been held that a contract of in- 


and the buyer both had the permits 
required by such act and by the regr- 
ulations made thereunder.—^Adler v. 
Zimmerman, 135 N.E. -840, 233 N.T. 
431. 

84. Tex.—Corpus Juris cited in 

Mayfield v. Son, Civ.App., 278 S. 
W. 462, 463. 

33 C.J. p 664 note 97. 

85. Iowa.—Taylor v. Pickett, 3 N.W. 
614, •52 Iowa 467. 

1 C.J. p 534 note 18 [b]—33 C.J. p 
665 note 99. 

83. Me.—-Wing: v. Ford, 35 A. 1023, 
S9 Me. 140. 

33 O.J. p 665 note 1. 

Broker neg’otiating: sale 

It has been held that an action 
cannot be maintained on a check giv¬ 
en for the unlawful purchase of in¬ 
toxicating liquor by one who claimed 
to be the broker, who negotiated the 
sale, and who received the check as 
his commission.—^Adler v. Zimmer¬ 
man, 135 N.E3. 840, 233 N.T. 431. 

87. Miss.—^Elkln Henson Grain Co. 

V. White, 98 So. 531, 134 Miss. 203. 
33 C.J. p 665 note 2. 

Check graven lu payment of intoxi¬ 
cating liquor is unenforceable even 
in hands of innocent purchaser.— 


Commercial Bank of Athens v. Co¬ 
hen, 131 S.E. 117, 34 Ga.App. 756. 

88. Mass.—Cobb v. Farr, 16 Gray 
597. 

33 C.J. p 665 note 4. 

89. Kan.—C. D. Smith Drug Co. v. 
Emporia First Nat. Bank, 65 P. 
■851, 60 Kan. 184, 

33 C.J. p 665 note 3. 

90. Me.—Conley v. Murdock, 76 A. 
682, 106 Me. 266. 

91. U.S.—Orient Ins. Co. v. Ariasi, 
C.C.A.Cal., 28 F.2d 579, certiorari 
denied Ariasi v. Orient Ins. Co., 49 
S.Ct 261, 279 U.S. 837, 73 D.Ed. 
984. 

33 C.J. p 661 note 5'1. 

Where recognized as property 

Where intoxicating liquors are 
recognized as property, they are in¬ 
surable.—^Kellogg V. German-Ameri- 
can Ins. Co., 113 S.W. 663, 133 Mo. 
App. 391. 

92. U.S.—Mechanics* Ins. Co. v. C. 
A. Hoover Distilling Co., Iowa, 182 
F. 690, 105 aaA. 128, 31 L.R.A.,N. 
S., 873. 

m.—See Hasterlik v. New Jersey 
Fidelity & Plate Glass Ins. Co., 229 
IlLApp. 604. 

Mo.—Kistenmacher v. Travelers* In¬ 
demnity Co., 273 S.W. 126, writ of 
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certiorari quashed, App., State ex 
rel. Travelers* Indemnity Co. v. 
Daues, 285 S.W. 479, 315 Mo. 22. 

93. Iowa,—Brb v. Fidelity Ins. Co., 
69 N.W. 26-1, 99 Iowa 727. 

33 C.J. p 661 note 53. 

94. Kan.—Insurance Co. of North 
America v. Evans, 68 P. 623, 64 
Kan. 770. 

33 C.J. p 661 note 54. 

95. Iowa.—^Petty v. Mutual Fire Ins. 
Co., -82 N.W. 767, 111 Iowa 358. 

96. Ala.—Manchester Fire Assur. 
Co. V. Feibelman, 23 So. T59, 118 
Ala. 308. 

33 C.J. p 661 note 56. 

97. Ga.—^Wood v. First Nat. Fire 
Ins. Co., 94 S.E. 622, 735, 21 Ga. 
App. 333. 

33 C.J. p 661 note 52. 

Validity of insurance contract on 
property illegally or unlawfully 
used generally see Insurance § 
242 c. 

CauoeUa'tion, of ■wine penult 

Cancellation of wine permit be¬ 
cause permittee illegally possessed 
and disposed of wine established 
prima facie illegal possession; hence 
wine would not be "property** for 
which recovery could be had imder 
t fire policy for property’s destruction. 
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surance covering the prohibited transportation of 
liquor, being in aid of, and an encouragement to, 
law violations, is against public policy and not en¬ 
forceable.^ s It has also been held that a policy of 
insurance on a bam known by insurer to contain 
an actively operating illegal still is void as against 
public policy.9 9 

§ 495. Recovery of Price of Liquor Sold 

Where there has been a valid sale of intoxicating 
liquors, an action may be maintained to recover the pur¬ 
chase price. 

An action may be maintained to recover the price 
of intoxicating liquor sold where there has been 
a valid sale.^ It is a good defense to an action to 
recover the price of liquors sold,2 or the price of 
articles sold for use in the manufacture of liquor,^ 
that the sale was contrary to law. A recovery may 
be had where the sale was made before the enact¬ 
ment of the statute forbidding such sales,^ or after 
the repeal of a statute which merely provided that 
there should be no recovery on liquor contracts,^ 


although the repeal of a law which absolutely pro¬ 
hibited sales of a particular kind, or declared liquor 
contracts to be absolutely void, cannot give a right 
of action on a contract made in contravention of 
the statute while it was in force.^ In accordance 
with the general rule that, where money or proper¬ 
ty has been actually paid or delivered to an agent 
for his principal, the latter may recover such money 
or property from the agent, although it was re¬ 
ceived by the agent as the fruits of an illegal con¬ 
tract or transaction, it has been held that an agent 
who has sold whisky for his principal and collect¬ 
ed the proceeds thereof cannot make defense against 
his principal on the ground that the whisky was 
sold without a license.^ On the other hand, it has 
been held that no action lies to recover the proceeds 
of intoxicating liquors sold in violation of the law 
by one to whom they had been intrusted, for the 
purpose of being so sold, by the owner.S 

Under some statutes an action cannot be main¬ 
tained to recover the price of liquor sold on cred¬ 
it.^ Under other statutes prohibiting sales of liq- 


—^Ariasl v. Orient Ins. Co., C.C.A. 
Gal., 50 F.2d 548. 

98. U.S.—McDonough v. Hartford 
Mre Ins. Co., D.C.La., 34 F.Supp. 
880. 

93 . Minn.—Vos v. Albany Mut. Fire 
Ins. Co., 253 N.W. 549, 191 Minn. 
197. 

1. U.S.—^American Distilling Co. v. 
Wisconsin Liquor Co., C.C.A.Wis., 
104 F.2d ‘582, 123 A,L.R. 739. 
Conn.—^Ben-Burk, Inc., v. Bernstein 
& Kursman, 12 A.2d 549, 126 Conn, 
503. 

Silence regardizig pa 3 rmeiit 

One ordering liquor and accepting 
delivery thereof cannot escape liabil¬ 
ity therefor because of his silence 
regarding payment at the time the 
order was given.—^Raton Wholesale 
Liquor Co. v. Besre, N.M., 158 P.2d 
295. 

Persons liable 

(1) Where defendant entered In¬ 
to arrangement with another to start 
a restaurant, defendant obtained 
beer and wine license in his own 
name and made oath that no one else 
had any financial interest in busi¬ 
ness, thereafter a corporation was 
formed and defendant applied under 
oath for renewal of license using a 
form which he could not use if there 
had been any change in ownership, 
in action for beer and ale sold to 
the restaurant, defendant was per¬ 
sonally liable, and was estopped to 
defend on ground that beer had been 
purchased by the corporation.—^Price 
V. Adalman, Md., 37 A.2d 877. 

(2) Licensed retail liquor dealer 
has been held not liable for price of 


liquor sold by wholesaler to unli¬ 
censed retailer conducting business 
under license issued to licensed deal¬ 
er, where there was no promise, ex¬ 
press or implied, by licensed dealer 
to pay for liquor and no participa¬ 
tion by him in Its subsequent dispo¬ 
sition,—^P. Ballantine & Sons v. Gul- 
ka, 186 A, 722, 117 N.J.Law 84. 

2 . Ga.—^Bemstein v. Peters, 26 S.B. 

2d 192, 69 Ga.App. 525. 

La.—^J. C. Tochim Co. v. Piper's Es¬ 
tate, App„ 192 So. 140. 

N.T.—Fitzgerald Bros. Brewing Co. 

V. Meyers, 10 N.T.S.2d 968. 

Pa.—^Hazle Drug Co. v. Wilner, 131 
A. 286, 284 Pa. 361—Clohessy v. 
Roedelheim, 99 Pa. 5$. 

33 C,J. p 661 note 57. 

Salesman not licensed to sell bev¬ 
erages as required by law could not 
recover for beer and ale sold and de¬ 
livered to defendant, notwithstand¬ 
ing such law did not expressly de¬ 
prive a party from relief in civil 
action, where law provided that pro¬ 
visions thereof were enacted for pro¬ 
tection, health, welfare, and safety 
of public.—Wallach v. Katzowitz, 12 
KY.S.2d 514, 171 Misc. 287. 

Invalidity inherent in contract 

The remedies provided for viola¬ 
tions of statute regulating interstate 
and foreign commerce in alcoholic 
beverages are exclusive, and alleged 
violation of unfair trade practices 
provisions may not be interposed by 
wholesaler as defense to action by 
distiller for goods sold and delivered 
unless the sale and purchase of the 
goods is an integral part of an act 
prohibited by the statute, so that in¬ 
validity is inherent in the contract. 
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—^American Distilling Co. v. Wiscon¬ 
sin Liquor Co., C.C.A.Wis., -104 P.2d 
582, 123 A.L.R. 739. 

3. U.S.—Fitzsimons v. Eagle Brew¬ 
ing Co., C.C.A.Pa., 107 F.2d 712, 
126 A.L.R. 681. 

Cal.—Gallick v. Castiglione, 38 P.2d 
858, 2 Cal.App.2d 716. 

W.Va.—Three Star Feed Products 
Corp. V. Ofsa, 119 S.E. 859, 94 W. 
Va. 636, 29 A.L.R. 1053. 

4. Me.—Torrey v. Corliss, 33 Me, 
333. 

W.Va.—Harris v. North, 88 S.E. 603, 
78 W.Va. 76, 1 A.L.R. 356. 

5. Wis.—Gorsuth v. Butterfield, 2 
Wis. 237—Bird v. Fake, 1 Pinn. 
290. 

8. U.S.—Corpus Juris cited in Fitz¬ 
simons V. Eagle Brewing Co., C.C. 
A.Pa., '107 F.2d 712, 714, 126 A,L. 
R. 681. 

Wis.—Gorsuth v. Butterfield, 2 Wis. 
237. 

33 C.J. p 665 note 9. 

7. Pa.—^Hertzler v. Geigley, 46 A. 
366, 196 Pa. 419, 79 Am.S.R. 724. 

8. Mass.—Gallaghan v. Fannan, 7 
Allen 25*5. 

9. Mo.—Chemical Bldg. Bar Co. v. 
Werbe, App., 263 S.W. 1035. 

Miss.—^McConnon & Co. v. Meadows, 
103 So. 7, 138 Miss. 342. 

Pa.—^Duquesne Brewing Co. of Pitts¬ 
burgh V. Mazza, 30 PaDist & Co. 
389, 18 Wash.Co. 5. 

33 C.J. p 665 note 13. 

Proprietary medicines 
Manufacturer’s sale, in good faith, 
of proprietary medicines, extracts, 
and toilet products containing alco¬ 
hol, to be resold by buyer for medic- 
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ti«r on credit beyond a designated amount, an ac¬ 
tion to recover the price cannot be maintained ex¬ 
cept for the statutory amount.^® 

Proceedings. General rules are applicable in ac¬ 
tions to recover the price of liquor sold or the 
price of articles sold for use in the manufacture 
of liquor with respect to pleadings,evidence,!^ 
trial,and judgment.!* 

inal and household purposes, was not 
a sale of ‘‘intoxicating liquor,” in 
violation of statute making debt in¬ 
curred in sale of “intoxicating liq¬ 
uor” nonenforceable, even though 
buyer, without manufacturer’s 
knowledge, sold such medicines, ex¬ 
tracts, and toilet products for bever¬ 
age purposes.—McConnon & Co. v. 

Meadows, 103 So. 7. 138 Miss. 342. 
la Cal.—Bettencourt v. Sheehy, 109 
P. 89. 157 Cal. 698. 

Ill,—Sappington v. 

482. 

33 aJ. p 6S5 note 12. 

11. Ga.—Bernstein v. Peters. 22 S. 

E.2d 614, 68 GaApp, 218. 

Pa.—I>uquesne Brewing Co. of Pitts¬ 
burgh V, Mazza, SO Pa.Dist. & Co. 

339. 18 Wash.Co. 5. 

33 C.J. P 665 note 14. 

Statement of claim 
Pa.—Duquesne Brewing Co. of Pitts¬ 
burgh V. Mazza, supra. 

Pleading legality* or illegality 

(1) Generally. 

Ga.—^Bernstein v. Peters, 26 S.B.2d 
192, 69 Ga,App. 525. 

Pa—^Hazle Drug Co. v. Wilner, 131 
A. 286, 284 Pa. ZBl. 

Tex.—^Hicks v. Rapides Grocery Co., 

Civ.App., 101 S.W.2d 1042. 

33 C.J. p 665 note 14 [a], 

(2) Allegations as to legality 
held Insufficient.—Bernstein v. Pe¬ 
ters, 22 S.B.2d 614, 68 GaApp. 218. 

(3) Pleading of illegality held In¬ 
sufficient. 

Conn.—^Ben-Burk, Inc., v. Bernstein 
& Rursman, 12 A.2d 549, 126 Conn. 

503. 

Ky.—Sinnett v. J. R. Watkins Co., 

282 SW. 769, 214 Ky. 76 . 

12. Pa.—^Duquesne Brewing Co. of 
Pittsburgh v. Mazza, 30 Pa.Dlst & 

Co. 389, 18 Wash.Co. 5. 

33 C*J. p 665 note lo. 

Borden of proof 

(1) Under some statutes it is not 
incumbent on plaintiff to prove the 
legality of the sale in the first in¬ 
stance; hut if defendant relies on 
the illegality of the sale he must 
assume the burden of proving It.— 

Purexo Products Co. v. Yamate, 276 
P. 597, 98 CaLApp. 65—33 C.J. p 665 
note 15 [a] (2). 

(2) Under other statutes plaintiff 
has the burden of proving the legal¬ 
ity of the sale. 


§ 496. -Accoomts Including Other Items 

Where a plaintiff’s cause of action embraces several 
demands, some of which are for intoxicating itquors il¬ 
legally sold, he can recover nothing if the contract or 
transaction was entire and inseverable. 

Where plaintiffs cause of action embraces sev¬ 
eral demands, some of which are for intoxicating 
liquors illegally sold, he can recover nothing if the 
contract or transaction was entire and insevera- 
ble.!5 If, however, the legal items may be sepa- 

(2) Direction of verdict held Im¬ 
proper. 

Minn.—Sioux Falls Brewing & Malt¬ 
ing Co. V. Kitterman, 133 N.W. 
468, lie Minn. 204. 

W.Va.—Three Star Pood Products 
Corp. V. Ofsa, 119 S.B. 859, 94 W. 
Va. 636. 29 A.L.R. 1053. 

^(3) In action on account for pur¬ 
chase price of beer, which defendant 
claimed was sold to him in violation 
of law and public policy because he 
had no license to sell beer, general 
affirmative charge for plaintiff was 
not error, in absence of proof that 
plaintiff knowingly sold beer to de¬ 
fendant, engaged in business of ille¬ 
gally selling malt or brewed bever¬ 
ages, in violation of statute,—Riley 
V. Alabama Beer Distributors, 194 
So. 672, 239 Ala. 230. 

XzLstructions 

Conn.—Connecticut Importing Co. v. 
Janowitz, 23 A.2d 514, 12.8 Conn. 
433. 

Mo.—Chemical Bldg. Bar Co. v. 
Werbe. App., 263 S.W. 1035. 

14. Wash.—Silver Springs Brewing 
Co. V. Bucsko. 118 F.2d 945, 11 
Wash.2d 207. 

Credit for rebate 

Wash.—Silver Springs Brewing Co. 

V. Bucsko, supra. 

Award of arbitrators 
It has been held that an award of 
arbitrators giving to one of the par¬ 
ties credit for liquors illegally sold 
cannot be overturned on that ground, 
although he could not have main¬ 
tained an action at law for the same 
item.—^Davls v. Wentworth, 17 N.H. 
567 . 

Defamt judgment 

Court erred in refusing to give de¬ 
fault judgment on account for pur¬ 
chase of liquids containing alcohol, 
where violation of law was not 
shown.—General Products Co. v. 
Mann, 7 Da-App. 302. 

Judgment not voidable 

It has been held that. If a * judg¬ 
ment has been recovered on the con¬ 
tract, or for the price of the liquors 
illegally sold, it is not voidable on 
account of the illegality of the orig¬ 
inal consideration.—Smith v. Deddy, 
50 Iowa 112—33 C.J. p 662 note 65, 

15, Me.—Dadd v. Dillingham, 34 
Me. 316. 

33 CJ. p 666 note 17, 


Carter. 67 Ill. 


N.T.—^F’itzgerald Bros. Brewing Co. 

V. Meyers. 10 N.Y.S.2d 968. 

Pa.—Duquesne Brewing Co. of Pitts¬ 
burgh V. Mazza, 30 Pa.Dist. & Co. 
339, 18 Wash.Co. 5. 

R. I.—General Wine Co. v. Del Nigro, 
10 A.2d 678, 64 R.I. 103. 

33 C.J. p 665 note 15 Ca] (3). 

(3) Where plaintiff makes a pri¬ 
me facie case, the burden of proving 
a defense of payment in full passes 
to defendant.—United Terminals & 
Forwarding Co. v. Hunter, Mo.App., 
167 S.W.2d 672. 

(4) Other cases see 33 C.J. p 665 
note 15 taj. 

Admissibility 

Mias.—^McConnon & Co. v. Meadows, 
103 So. 7, *138 Miss. 342. 

33 O.J. p 66t> note lo tbj. 

Weight and. sufilelesoy 
CaL—Gallick v. Castiglione, 3S F.2d 
858, 2 Cal.App.2d 718. 

Ga.—Southern Distributors v, Jax 
Ice & Cold Storage Co., 190 S.E. 
198, 55 Ga.App. 335. 

N.M.—Raton Wholesale Diquor Co. v, 
Besre, 158 P.2d 293. 

Wash,—Silver Springs Brewing Co. 
V. Bucsko, 118 P.2d 945, 11 Wash. 
2d 207. 

33 C.J. p 665 note 15 [c]. 

13. Motion of court 
In case of a sale in violation of 
law, the court was required to raise 
issue of illegality of contract on its 
own motion.—^Fitzsimons v. Eagle 
Brewing Co., C.C.A.Pa., 107 F.2d 712, 
126 A.L.R. 681. 

Questions for jury 

(1) In general. 

Conn.—Connecticut Importing Co. v. 
Jonawitz, 23 A.2d 514, 128 Conn. 
433. 

Mo.—^United Terminals & Forward¬ 
ing Co. V. Hunter. App„ 167 S.W. 
2d 672—Chemical Bldg. Bar Co. v, 
Werhe, App., 263 S.W. 1035. 

S. C.—^W. T. l^wleigh Co, v. John¬ 
son, 137 S.E. 820, 139 S.C. 3*18. 

33 O.J. p 666 note 16 £al. 

(2) Scintilla rule held applicable 
as to sufficiency of evidence for jury. 
—Furst V. Shows, 110 So. 299, 216 
Ala. 133. 

Direction of verdict 

(1) Direction of verdict held 
proper.—W. T. Rawleigh Co. v. Rut- 
kowski, 209 N.W. 626, 168 Miim. 108. 
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rated from the illegal,as where separate prices 
or distinct agreed values are placed on the prohib¬ 
ited goods and on the lawful items, plaintiff may 
recover for so much of the whole as is not affected 
by the illegality of the rest,^'^ and the same rule 
applies where the unlawful items are waived, with¬ 
drawn, or stricken out by consent.^^ If partial pay¬ 
ments are made on an account, consisting partly of 
charges for liquors illegally sold, and partly of oth¬ 
er and valid charges, it is the right of the parties 
to apply them to the illegal items if they so choose, 
or of the creditor to make such application in the 
absence of an appropriation by the debtor;!^ but, 
if no appropriation is made by the parties, the law 
will first apply the payments to the legal items.2^> 

§ 497. Recovery of Money Paid for Liquor 

Money paid on a valid contract for the sale of In¬ 
toxicating liquor may be recovered where there has been 
a rescission of the contract. The consideration paid on 
an executory contract for the illegal sale of liquor may 
be recovered. 

Money paid on a valid contract for the sale of liq¬ 
uor may be recovered under some circumstances,^! 
such as where there is a rescission of the contract .22 
In an action by a contractor’s surety as assignee of a 


§ 498 

claim that the contractor was alleged to have against 
the owner for pa 3 Tnent made by the contractor in 
settlement for whisky which disappeared from the 
owner’s home while the contractor was repairing 
the home, it has been held that the question of the 
validity of the owner’s possession under the law at 
that time could not be invoked.^3 
Although an executory contract for the illegal 
sale of intoxicating liquor may be repudiated at any 
time before its execution and the consideration paid 
recovered^^ in an action for money had and re- 
ceived,25 yet, where the contract has been fully ex¬ 
ecuted, no action will lie, at common law, to recov¬ 
er back the price or value of the liquors paid.^® 
Under some statutes all payments for liquors sold 
illegally are held to have been received in viola¬ 
tion of law, and are held to have been received on 
a valid promise and agreement to repay the same 
on demand. 2 7 

§ 498. Recovery of Damages 

An action may be maintained to recover damages 
for a breach of a valid contract for the sale of intoxi¬ 
cating liquors. Where a aale of Intoxicating liquor con¬ 
taining poison other than alcohol Is illegal, the buyer 
may recover damages from the seller for injuries result¬ 
ing from the drinking of the liquor sold. 
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16. Mo.—Chemical Bldg. Bar Co. v. 
Werbe, App., 263 S.W. 1035. 

17. N.H.—Carleton v. Woods, 28 N. 
H. 290, 

33 C.J. p 666 note 18. 

18. Me,—Cochrane v. Clough, 38 
Me. 25. 

Pa.—Chase v. Burkholder, 18 Pa. 48. 
'83 C.J. p 666 note 19. 

19. Conn.—Tomlinson Carriage Co. 
V. Kinsella, 31 Conn. 268. 

Me.—^Plummer v. Brskine, 58 Me. '59. 
33 C.J. p 666 note 20. 

20. Minn.—Solomon v. Deschler, 4 
Minn. 278. 

N.H.—^Dunbar v. Garrity, 58 N.H. 
575. 

21. N.Y.—Scozzari v. United Distill¬ 
ers* Co., 226 N.T.S. 669, 222 App. 
Div. 835. 

Recovery denied 

(1) Where contract provided that 
buyer would purchase whisky for 
certain amount payable at fixed 
times, find warranted that he was li¬ 
censed under state and federal law, 
and would continue to he licensed, 
and seller’s standard warehouse re¬ 
ceipt, incorporated in contract, pro¬ 
vided that seller would deliver whis¬ 
ky only to persons to whom it was 
lawful to sell, contract was a valid 
promise to sell whisky under con¬ 
ditions requiring buyer to qualify 
himself as purchaser under applica¬ 
ble laws, and buyer’s trustee in 
bankruptcy could not recover 
amount paid on contract on ground 


that it was void ab Initio because 
buyer at no time was licensed.— 
Covey V. American Distilling Co., C. 
O.AI11.. 132 F.2d 453. 

(2) In a suit to recover the 
amount paid on a contract for the 
sale of whisky under which the pur¬ 
chasers assumed the obligation of 
obtaining proper government per¬ 
mits, the fact that such purchasers 
could not obtain the permits did not 
entitle them to recover such amount 
—Cutler V. Ellis, 134 A. 308, 1 N. 
J.Misc, 228. 

XnstructioiLs held proper 
N.J.—Cutler v. Ellis, *134 A. 308, 1 
N.J.Misc. 228. 

22. N.Y.—Scozzari v. United Distill¬ 
ers’ Co., 226 N.Y.S. 669, 222 App. 
Div. 836. 

23. La.—^U. S. Fidelity & Guaranty 
Co. V. Murphy, App., 163 So. 724. 

24. U.S.—Kahn v. Rosenstiel, D.C. 
N.Y., 298 F. 656. 

Cal.—Brashears v. Giannini, 22 P.2d 
47, 131 Cal.App. 706, certiorari de¬ 
nied Giannini v. Brashears, 54 S. 
Ct. 228, 290 U.S. 700, 78 L.Ed. 602. 
N.Y.—^Panto v. Kentucky Distilleries 
& Warehouse Co., 214 N.Y.S. 19, 
215 App.Div, 511. 

33 C.J. p 666 note 22. 

IlSatters held not ground of defense 
(1) Where parties to contract for 
sale of sacramental wine erroneously 
proceeded on theory that permit by 
buyer was unnecessary, seller could 
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not defeat recovery of initial pay¬ 
ment by urging buyer’s failure to 
apply for permit—^Brashears v. 
Giannini, 22 P.2d 47, 131 Cal.App. 
706, certiorari denied Giannini v. 
Brashears, 54 S.Ct 228, 290 U.S. 700, 
78 L.Ed. 602. 

(2) Where contract for sale of 
sacramental wine was unenforceable, 
seller was liable for return of entire 
Initial payment, notwithstanding he 
had parted with more than half of 
it before making of contract to one 
whom he considered to be entitled to 
commission-—Brashears v. Giannini, 
22 P.2d 47, 131 CaLApp. 706, certio¬ 
rari denied Giannini v. Brashears, 54 
S.Ct 228, 290 U.S. 700, 78 L.Ed. 602. 
2B, Cal.—^Brashears v. Giannini, 22 
P.2d 47, 131 CaLApp. 706, certio¬ 
rari denied Giannini v. Brashears, 
54 S.Ct 228, 290 U.S. 700, 78 L. 
Ed. 602. 

20. U.S.—Kahn v. Rosenstiel, D.C.N. 

Y., 298 F. 656. 

33 C.J. p 666 note 23. 

Statute held inapplicable 
Statute precluding owner’s partici¬ 
pation in Illegal purpose from being 
defense to larceny has been held in¬ 
applicable to civil action to recover 
money paid on illegal transaction for 
the purchase and sale of liquor.— 
Tench v. 'Lawson, 232 N.Y.S. 449, 226 
App.Dlv. 198. 

27. Iowa.—Foley v. Leisy Brewing 
Co., 89 N.W. 230, 116 Iowa 176. 

33 CJ. p 666 note 24. 
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An action may be maintained to recover damages 
for a breach of a contract for the sale of intoxicat¬ 
ing liquors or articles to be used in the manufacture 
of liquor,28 or for a breach of warranty contained 
therein,28 except where such a contract is in viola¬ 
tion of law.20 

Where a sale of intoxicating liquor containing 
poison other than alcohol is in violation of law, 
it has been held that the buyer may recover dam¬ 
ages for -injuries resulting from the drinking of 
the liquor sold.2i While it has held that the recov¬ 
ery of damages under such circumstances may be 
had in an action in tort,22 or, where the parties are 
not in pari delicto, on the theory of a breach of 
warranty,23 there is also authority that such a re¬ 


covery cannot be based on a breach of warrant- 
ty,24 and it has been held that, where the pur¬ 
chase of such liquors is unlawful, there is no right 
of action for injuries against the seller.25 

Fraud. A buyer of intoxicating liquors may 
maintain an action to recover damages against the 
seller for fraud in a proper case.25 

Refusal to deliver. An action of tort will lie 
for the refusal of a common carrier to deliver liq¬ 
uor to a minor, in the absence of a statute forbid¬ 
ding such delivery.27 

Profits. One who is engaged in an illegal traf¬ 
fic in intoxicating liquors cannot recover for the 
loss of profits caused by the interruption thereof.2 8 


28. Cal.—^Davidson v. Kessler, '51 P. 
2d 174, 10 Cal.App.2d 89. 

Mo.—^Jacobs V. Danciger, 95 S.W.2d 
1193, 339 Mo. 91. 

N.T.—During v. Valente, 46 N.T.S. 
2d 385, 267 App.Div. 383. 

Complaint seeking to recover for 
breach of contract to sell brandy 
stored in Free Trade Zone of the 
Port of New York at a fixed price 
was not required to allege that 
plaintiff was holder of a solicitor's 
permit as required by alcoholic bev¬ 
erage control act. since allegations 
were consistent with sale of brandy 
in foreign commerce or mere trans¬ 
fer of title to goods remaining in 
trade zone, and in such transaction 
the act requiring a license was in¬ 
operative as imposing an added bur¬ 
den on foreign commerce.—^During 
V. Valente, supra. 

Instruction, held erroneous 
Mo.—Jacobs V. Danciger, 95 S.W.2d 
1193, 339 Mo. 91. 

29. N.T.—Gass V. Wetmore, 264 N. 
T.S. 658. 238 App.Div. 398, af¬ 
firmed 191 N.R 615, 624 N.T. €63, 
reargument denied and amended 
191 N.E. 636, 264 N.T. 704, reargu¬ 
ment denied 193 N,E. '328, 265 N.Y. 
578, certiorari denied 55 S.Ct. *108, 
293 U.S. 536, 79 L.Ed. 658, petition 
granted 55 S.Ct. 208, rehearing de¬ 
nied 55 S.Ct. 212, 293 U.S. 632, 79 
L.Bd. 717. 

Barden of proof 

Where assignee of buyer of wine 
suing for breach of warranty pro¬ 
ceeded on theory that all lawful per¬ 
mits required had been obtained and 
that purchase and sale were legal, 
burden was on him to establish such 
allegations by competent proof.— 
Gass V. Wetmore, supra. 

30. N.T.—Boer v, Garcia, 147 N.E. 
231, 240 N.Y. 9. 

.agreement by consignee 
rt has been held that one who has 
consigned Intoxicating liquors to an¬ 
other to be sold in violation of law 
cannot maintain an action for dam- i 


ages for the breach of an agreement 
by the consignee to render an ac¬ 
count of the sales, pay the value of 
! the liquors sold, and return the resi¬ 
due.—^King V. McBvoy, 4 Allen, 
Mass., 110. 

Permit to sell 

In action by buyer's assignee for 
breach of warranty in sale of wine, 
where defendant had no permit to 
sell wine, he could not be held liable 
as partner of seller or as principal 
selling through agent, or by way of 
estoppel.—Gass v. Wetmore, 264 N. 
Y.S. 658, 238 App.Div. 398, aiRrmed 
191 N.E. 615, 624 N.Y. 663, reargu¬ 
ment denied and amended 191 N.E. 
636, 264 N.T. 704, reargument de¬ 
nied 193 N.E. 328, 265 N.T. 578, cer¬ 
tiorari denied 55 S.Ct 108, 293 U.S. 
556, 79 L.Ed. 658, petition granted 
55 S.Ct. 208, rehearing denied 55 S. 
Ct 212, 293 U.S. 632, 79 L-Ed. 717. 

31. N.T.—Bolivar v. Monnat, 248 N. 

T.S, 722. 232 App.Div. 33. 

Pa.—^Dolan v. Burke, 89 PaSuper. 
295. 

Civil damage laws see supra §§ 430- 
485. 

Poison other than alcohol 

Damages from drinking of poison¬ 
ous liquors purporting to be harm¬ 
less beverages are recoverable in ac¬ 
tion of trespass, notwithstanding 
beverage was prohibited alcoholic 
drink, where poison was other than 
alcohol.—Dolan v. Burke, supra 

Parties not in pari delicto 

One purchasing from druggist 
intoxicating fluid purporting to be 
Jamaica ginger was not precluded 
from recovery for injuries alleged to 
have resulted from adulteration and 
misbranding, since parties were not 
in pari delicto.—^Taugher v. Ling, 
187 N.E. 19, 127 Ohio St. 142. 

Permission to make sale 
In action by buyer against seller 
of poisoned whisky for injuries, de¬ 
fendant had burden of showing that 
he had permission to make sale.— 
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Bolivar v. Monnat, 248 N.T.S. 722, 
232 App.Div. 33. 

32. N.T.—Bolivar v, Monnat, supra. 
Sale of “food” 

Sale of whisky did not constitute 
sale of ''food” within statute pro¬ 
hibiting sale of adulterated food, and 
therefore buyer of poisoned whisky 
had no statutory cause of action in 
tort against seller.—Bolivar v. Mon¬ 
nat, supra. 

33. N.Y.—Bolivar v. Monnat, supra 
—Earpel v. Sands, 258 N.Y.S. 746. 
144 Misc. 392. 

However, it has also been held 
that a person blinded by drinking 
liquor containing poison cannot re¬ 
cover from the seller, or avail him¬ 
self of ^n implied warranty of 
wholesomeness, where the sale was 
illegal and void.—Harkins v. Proven- 
zo, 189 N.T.S. 258, 116 Misc. 61. 

34. Miss.—Green v. Brown, 133 So. 
153, 159 Miss. 893. 

35. Pa.—^Dolan v. Burke, 39 Pa. Su¬ 
per. 295. 

36. Ga,—^Bernsteln v. Peters, 26 S. 
E.2d 192, 69 Ga,App. 525. 

Expression, of opinion 
A representation by wholesalers' 
agent that intoxicating liquors 
would not be subject to federal floor 
tax if stored at retailer’s residence 
was not a “representation of fact” 
but an expression of opinion as to 
the law on which retailer had no> 
right to rely, and hence did not con¬ 
stitute actionable ffaud so as to en¬ 
title retailer to recover resulting 
damage from wholesaler.—^Bernstein 
V. Peters, supra. 

Confidential relationship 
Evidence held insuiBcient to estab¬ 
lish a confidential relationship be¬ 
tween wholesaler’s agent and liquor 
dealer.—Bernstein v. Peters, supra. 

37. S.C.—Jefferson v. Southern Ex¬ 
press Co., 87 S.E. 2G9, 103 S.C. 75. 

38. N.J.—^Monica v. Di Beanedetto, 
130 A. 730, 3 N.J.Misc. 1146. 

33 C.J. p 659 note 26. 
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INTOXICATION. See Intoxicate supra. 

INTEA, By;i in; within; near.2 ^‘Infra” or “in- 
ter^' has taken the place of '^intra” in many of the 
more modern Latin phrases.^ 

Intra vires. Literally ^^within the power.”^ In- 
tra vires acts and contracts defined and described 
see Corporations §§ 965, 1043 a. 

Other phrases employing the word are set out in 
the note.5 

In a mechanical sense, as used in the phrases ^fin- 
tra-plant switching^^ and "intra-terminal switching,^’ 
see Carriers § 314 b (2). 

IN TEADITIONIBXJS SOEIPTOEUM (OHAETA- 
EXTM) NON QUOD DICTUM EST, SED QUOD 
OESTUM (PACTUM) EST, INSPICITUE.6 

INTEAIjIMINAL. As a mining term see the C.J.S. 
title Mines and Minerals § 3, also 40 C.J. p 744 notes 
30, 3L 

INTEAMUEAL. Within the walls, as of a city or 
college.^ The word has been distinguished from 
"extramural” see 35 C.J.S. p 375 note 7. 


IN TEANSIT. See In 42 C.J.S. p 4S1 note 64-p 
482 note 71. 

IN TEANSITU. See In 42 C.J.S. p 492 notes 44, 
45. 

INTEAEE MAEISCUM. Law Latin, to drain a 
marsh or low ground, and convert it into herbage 
or pasture.^ 

INTEA-STATE. The common and accepted mean¬ 
ing of the word is within or on the inside of a 
state.^ 

"Intra-state commerce” defined see Commerce § 1 
note 17; right of a carrier to fix its rates in intra¬ 
state commerce see Carriers § 277 a notes 11-16; 
for other references see title index to Commerce 
sub verbo ^T!ntra-state commerce.” 

Phrases employing the word are set out in the 
note.^® 

INTEAVENOUS PYELOURAM. A method used in 
physical examination, such as an examination of 
kidneys, by injecting a dye into the veins, which 
after reaching the kidneys, is excreted. While the 
kidneys are thus affected, X-rays are made of them 


1. Burrill L.D. 

2. Black Li.D. 

3. Black li.D. 

^'Infra” see 43 C.J.S. p 385 note 76-p 
386 note 30, “inter” see 46 C.J.S. 
p '1107 note 39-p 1108 note 42. 
Intra-state commerce see post j 

4. Black Ii.D. 

5. Blirases constmed 

(1) Intra anni spatium—^within 
the space of a year.—Black Li.D. 

(2) “Intra fauces terr»”—within 
the body of a country; applied to 
the ports and harbours of a state.— 
Passenger Cases, Mass, and N.T., 7 
How. (U.S.) 283, 538, 12 L.Ed. 702. 

(3) Intra fldem—^within belief; 
credible.—^Black L.D. 

(4) Intra luctus tempus—^within 
the time of mourning.—^Black Li.D. 

(6) Intra mcenia—^within the 
walls (of a house); a term applied 
to domestic or menial servants.— 
Black 'Li.D. 

(6) Intra parietes — between 
walls; among friends; out of court; 
without litigation.—^Black L..D. 

(7) Intra prsesidia—^within the 
•defenses.—^Black L.D. 

(8) Intra Quatuor maria—^within 
the four seas.—^Black Li.D. 

e. A maxim meaning “In the deliv¬ 
ery of writings (deeds) not what is 
•said but what is done is looked to.” 
—^Black li.D. 


Applied or explained in Miller v. 
Fletcher, 27 Gratt 403, 406, 68 Va. 
403, 406, 21 Am.R. 356—33 C.J. p 
803 note 23 [a], 

7. Webster New IntD. 

“Intramural authority” is exer¬ 
cised when the legal voters of a city 
enact municipal legislation which 
operates only on themselves and for 
themselves, and which is confined 
within, and extends no further than, 
the corporate limits.—State v. As¬ 
toria, 154 P. 399, 404, 79 Or. 1. 

8;. Black Xj.D. 

9. Va.—^American Airlines v. Battle, 
23 S.B.2d 796, 799, 181 Va. 1. 

10. Phrases construed 

(1) “Intra-state activities” as af¬ 
fecting interstate commerce see 
Commerce § 18 notes 33-42. 

(2) “Intra-state business” and 
other similar phrases see <12 C.J.S. p 
799 notes 92, 93. 

(3) “Intra-state cars,” as part of 
interstate or intra-state commerce 
under Federal Employers* Liability 
Act see Commerce § 51 e. 

(4) “Intra-state operation” of an 
airplane or any kind of aircraft is 
that operation which during its 
whole course of flight or transporta¬ 
tion is within the jurisdiction and 
confines of a single state.—American 
Airlines v. Battle, 23 S.E.2d 796, 799, 
181 Va. 1. Intra-state navigation as 
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subject to air traffic rules of the fed¬ 
eral department of commerce see 
Aerial Navigation § 8 note 58. 

(5) “Intra-state passengers” and 
other similar phrases see Carriers §§ 
582 a, 884 a, Commerce § 9'5. 

(6) “Intra-state property” as 
rate base see Carriers § ‘580 b (2) 
notes 82—84. 

(7) “Intra-state sales” regulation 
see Commerce § 85. 

(8) “Intra-state shipment** is a 
shipment from one point to another 
point in the same state, the shipment 
finally ending and possession finally 
delivered to the consignee at that 
point, no further transportation be¬ 
ing intended or contemplated.—St. 
Louis, B. & M. R. Co. v. True, Tex. 
Civ.App., 140 S.W. 837, «39. As to 
law governing actions for damages 
to intra-state shipments see Car¬ 
riers § 72, and Commerce § 92 b 
notes 75-77. For other references 
see title index to Carriers sub verbo 
“Intra-state shipments.** 

(9) *Tntra-state traffic,** as ap¬ 
plied to the sale and distribution of 
electric power, includes both trans¬ 
portation as well as sale and dis¬ 
tribution.—Corporation Commission 
V. Cannon Mfg. Co.. 116 •S.R *178, 185, 
185 N.C. 17. 

(10) “Purely Intrastate flights** 
see 36 C.J.B. p 1027 note 90 in Pocket 
Parts. 
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which are supposed to reflect any pathology exist¬ 
ing therein.il 

INTBA, VntES. See Intra ante, 

INTBIOACY. Complexity; complication; state or 
quality of being intricate; that which is intricate.^2 
As used in statutes authorizing the court to grant 
a special or struck jury in cases of unusual im¬ 
portance or intricacy see the C.J.S. title Juries § 5, 
also 35 C.J. p 142 note 38-p 143 note 55. 

IKTBINSE017M SEEVITUM. Latin, common and 
ordinary duties with the lord's court.i^ 

HTPEHTSIC. Belonging to the inmost constitution 
or essential nature of a thing; essential; inherent; 
in real, character; not merely apparent or aceiden- 
taLi4 

The term has been held synonymous with “inher¬ 
ent” see 43 C.J.S. p 393 note 1, “real, ”15 and 
“trne;”i6 and opposed to “extrinsic” see 35 C.J. 
S. p 379 note 18. 

Intrinsic value. The true value of a thing; its 
inherent and essential value, not depending on ac¬ 
cident, place or person, but the same eversrwhere 
and to everyone.l7 The phrase has been held syn¬ 
onymous with “fair value” see 35 C.J.S. p 486 note 
43, has been compared with, and distinguished from, 
^hnarket value, and distinguished from “ex¬ 
changeable value”i3 and “speculative value.”20 


Other phrases employing the word are set out in 
the note.2i 

HTTRODIJCE. ^'Introduce,” as used in the law, is 
not a technical word, but is one of ordinary mean¬ 
ing and common acceptation.22 It is a transitive 
verb, derived from the Latin words “intro,” within, 
plus “ducere,” to lead, meaning to lead or bring in, 
to bring, lead or put in, to conduct or usher in.23 

The term has been held synon 5 nnous with “find” 
see 36 C.J.S. p 766 note 41, and “procure,and 
with the phrases “carry or have carried into” see 
13 C.J.S. p 1764 note 34.1 in Pocket Parts, and “to 
bring in” see 11 C.J.S. p 1140 note 54; and has been 
compared with “enter” see 30 C.J.S. p 259 note 59. 

Introduced, As applied to evidence, admitted and 
considered in the cause ;25 given.25 

Phrases employing the word are set out in the 
note.^*^ 

INTRODTJCTIOIT. Act of introducing, or bringing 
to notice; a presentation or making known of one 
person to another,28 such as one man gives anoth¬ 
er, “Mr. Clark, this is Mr. Smith also the part 
of a writing which sets forth preliminary matter or 
facts tending to explain the subject.80 In a partic¬ 
ular connection, it has been said that “introduction” 
is included in the word “entry” see 30- C.J.S. p 267 
note 15. 

The term has been distinguished from ^^ringing 
the seller and purchaser together” see 11 C.J.S. p 
1141 note 87, and Brokers § 91 c. 


11. La.—^Lowe v. Arkansas & L. M. 
Ry. €o„ App., 11 So.2d $18, $19. 

12. Webster New IntD. 

13. Black L.D. 

14. Webster New Int.D. 

15- N.T.—Irvingr Trust Co. v. Gun- 
der, 271 N.Y.S. 795, 810, 152 Misc. 
83. 

16L N.T,—Irvinff Tinist Co. v. Gun- 
der, supra. 

17- N.C.—State Bank v. Ford, 27 N. 
C. 692, 698. 

Tex—Corpus OHris cited la Ohio 
Casualty Ins. Co. v. Stewart, Civ. 
App., 76 S.W.2d 873, S78. 

18; Tex—Chicago, B. L & P. B. Co. 
V. Clements, 115 S.W. 664, 66$, 53 
TexCiv.App. 143. 

33 C.J. p 803 note 34 [a]. 

Terzus not couvextible 
Intrinsic value and market value 
are by no means the same and the 
terms are not convertible.—Boug'las 
V. Merceles, 26 144, 146. 

10- Ark.—^Little Bock Junction B. 
Co. V. Woodruflf, 5 S.W. 792, 793, 49 
Ark. 381, 4 Am.S.B. 51- 


2a Man.—In re Winnipeg:, 7 West. 

Wkly. 206, 210. 

2L Phrases construed 

(1) “Intrinsic danger*’ see 25 C. 
J.S. p 999 note 77.a in Pocket Parts. 

(2) “Intrinsically dangerous” see 
25 C.J.S. p 1001 note 24.1 in Pocket 
Parts, and the C,J.S. title Master and 
Servant § 590, also 39 C.J. p 1331 
note 70-p 1336 note 43, 

(3) “Intrinsic fraud” generally 
see Fraud § 2 d; and as not suffi¬ 
cient to authorize a federal court to 
enjoin enforcement of judgment of 
state court see Courts 9 543. 

(4> “Intrinsic services,” as op¬ 
posed to “foiinsic services” see 37 
C-J.-S. p 112 note 13. 

(5) “Intrinsic worth,” applied to 
corporate stock, is Its net asset val¬ 
ue.—Irving Trust Co. v. Gunder, 271 
N.Y.S. 795, 911, 1'52 Misc. 83. 

22. Arix—Beynolds v. State, 161 P. 

385, 386, 18 Ariz. '388, AnmCas. 

1918B, 879—Sturgeon v. State, 164 

P. 1050, 1055, 17 Arix 613, LuBA. 

19173, 1230. 

2a Arix—Sturgeon v- State, supra. 
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24. Ind.—Platt v. Johr, 36 N.B. 294, 
295, 9 Ind,App. 58. 

50 C.J. p 627 note 9. 

Broker introducing customer to prin¬ 
cipal see Brokers § 91 c. 

25. Ind.—Stair v. Bichardson, 9 N. 
B. 300, 301. 108 Ind. 429. 

26. Ind.—^Jones v. La 3 rman, 24 N.E. 
363, 364, 123 Ind. 569. 

33 C.J. p 804 note 44. 

27. Phrases construed 

(1) “Enter and Introduce” see 30 
C.J.S. p 259 note 61 (3). 

(2) “Introduce into,” as synony¬ 
mous with “bring into” see 11 C.J.S. 
p 1140 note 55. 

(3) “Introduce . . . into com¬ 

merce”—^U. S. V. Twenty-Five Pack¬ 
ages of Panama Hats. N.Y., 34 S.Ct. 
63. 65, 231 U.S. 353, ’58 lL.Ed. 267. 

(4> “Introducing liquor into In¬ 
dian country” and similar phrases 
see Indians $ 77. 

2a Webster New IntD. 

2 a Mclss. —Smith v. Plant 103 N.B. 
58, 63, 216 Mass. 91- 

sa Black LJD. 
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Introduction of documentary and demonstrative 
evidence in criminal prosecutions see Criminal Law 
§§ 1035-1037; of documentaiy evidence in civil ac¬ 
tions see the C.J.S. title Trial §§ 61-63, also 64 C.J. 
p 114 note 80-p 118 note 67; of bills see the C.J.S. 
title Statutes §§ 31, 32, also 59 C.J. p 544 note 87- 
p 546 note 6. 

Phrases employing the word are set out in the 

note.3^ 

INTRODUCTORy. Prefatory; preliminary; serv¬ 
ing to introduce something.32 

nTTROMISSION. In English law, a term partly 
legal, partly mercantile, signifying dealings in stock, 
goods, or cash of a piincipal coming into the hands 
of his agent, to be accounted for by the agent to 
his principal.33 

Ill Scotch law, the assumption of authority over 
another’s property, either legally or illegally.34 
Phrases employing the word are set out in the 
note.35 

INTRONISATION. In French ecclesiastical law, 
enthronement; the installation of a bishop in his 
episcopal see.33 

IITTRXJDE. To thrust or force (something) in 
or upon; especially to force (one’s self) in without 

leave or welcome.^'^ 

Intruding, Used in the old books, not in the 


sense of turning anybody out, but of taking the va¬ 
cant x>ossession immediately after the death of the 
ancestor, before the heir or devisee entered.^^ 

Phrases employing the word are set out in the 
note.39 

INTRUDER. One who intrudes; one who thrusts 
himself in, or enters where he has no right or is not 
welcome.^O the term is used when speaking of 
an intruder on lands, one who enters upon lands 
without either right of possession or color of ti¬ 
tle and, in a more restricted sense, a stranger 
who, on the death of the ancestor, enters on land, 
unlawfully, before the heir can enter.‘^2 

As the term is employed in other connections to 
indicate an intruder upon land see Adverse Pos¬ 
session § 143, Champerty and Maintenance § 31 h. 
Ejectment §§ 18 a, 24, and 39 b, Forcible Entry and 
Detainer § 106; and with reference to usurpers of 
public office see the C.J.S. title Officers §§ 4, 135, 
also 33 C.J. p 804 note 60, and 46 C.J. p 1054 notes. 
99-5. 

Ejection of passengers and intruders see Carriers 
§§ 806-854 and consult Descriptive-Word Index sub 
verbo “Ejection of Passengers and Intruders.” 

INTRUSION. A species of injury by ouster or a 
motion of possession from the freehold an entry 
by a stranger on lands after a particular estate of' 
freehold in them is determined, and before entrj’ 
by the remainderman or reversioner.^^ 


31. Phrases construed 

(1) “Introduction into a state/' 
as meaning a bringing into another 
state of the prohibited article in 
such a way as that it may become a 
part of the general property within 
that state, as distinguished from a 
mere passing of the goods through 
other states en route to the state of 
destination.—U. S. v. Powers- 
Weightman-Rosengarten Co., D.C.N. 
T., 211 P. 169. 170. 

( 2 ) “Introduction of a bill in 
equity/’ as containing names and ad¬ 
dresses of plaintiffs and the capacity 
in which they sue see Equity § 209. 

(3) “Introduction of evidence," 
within the meaning of a rule govern¬ 
ing the right to open and conclude 
argument Includes something more 
than the tendering of witnesses for 
the purpose of having their fees 
taxed as costs.—Brown v. Southern 
R. Co., 52 S.E. 198, 140 N.C, 154. 

32. Century D. 

Phrase 

“Introductory words."—Pox v. 
Phelps, '17 Wend. (N.T.) 393, 398. 

33. Eng.—Stewart v. McKean, 10 

Exch. 675, 678, 29 Eng.L. & Eq. 
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383, 156 Reprint 610, cited in Black 
L.D. 

34. Black X..D. 

35. Phrases construed 

(1) “Necessary intromission," 
that kind of intromission or inter¬ 
ference where a husband or wife 
continues in possession of the oth¬ 
er's goods after their decease, for 
preservation.—Black I 4 .D. 

(2) “Vitious intromission," in 
Scotch law, the irregrular inter¬ 
meddling with the effects of a de¬ 
ceased person, which subjects the 
party to the whole debts of the de¬ 
ceased,—^Black Li.D. 

3a Black Xi.D. 

37. Webster New IntD. 

As used in definition of “trespasser" 
see the C.J.S. title Trespass § 1, 
also 63 C.J. p 887 note 19. 

38. Eng.—Howard v. Shrewsbury, 
L.R. 17 Eq. 378, 399. 

39. Phrases construed 

<1) “Intruded into," as referring 
to an original entry in the premises, 
and not to an occupation after 
breach of covenant, contrary to the 
terms of the agreement.—Stockwell 
V. Washburn, 111 N.T.S. 4-13, 415, 59 
Misc. 543. 


( 2 ) “Intruded or squatted," as- 
presenting the question whether pos¬ 
session of the premises should have- 
been sought by summary proceed¬ 
ings or by action of ejectment.— 
Smith V. Smith, 174 N.T.S. 747, 749. 

(3) “Intruded themselves into.”— 
Regina v. Willats, 7 Q.B. 516, 519, 53'- 
E.C.Ii. 516, 115 Reprint 583. 

40. N.T.—O’Donnell v. McIntyre, 16 
AbhN.Cas. 84, 88 —Williams v. Alt, 
174 N.T.S. 460, 462, 186 App.Div. 
235. 

ludlcating a trespasser 
Wyo.—^Hamilton v. Swigart Coal 
Mine, 143 P.2d 203, 208, *59 Wyo. 
485, 149 A.UR. 998. 

41. N.T.—Smith v. Smith, 174 N. 
T.S. 747, 750. 

Pa.—Miller v. McCullough, 104 Pa.. 
624, 630. 

42. N.T.—Williams v. Alt, 123 N.E.. 
499, 501, 226 N.T. 283. 

33 C.J. p 804 note 59. 

43. N.T.—Smith v. Smith, 174 N.T.. 
S. 747. 749. 

44. N.J.—Boylan v. Deinzer, 18 A.. 
119, 121, 45 N.J.Bq. 485. 

33 C.J. p 804 note 63. 
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At common law, one of the modes of ouster of a 
freehold a writ which lies against him who enters 
after the tenant in dower, or any other tenant for 
life, and holds out him in reversion or remainder,'^ ^ 
abolished by 3 & 4 William lY chapter 57.^’^ 

The term has been distinguished from "trespass” 
see the C.J.S. title Trespass § 3, also 33 C.J. p 804 
note 63 [a]. 

lOTRITSO. In Spanish law, intruder.^* 

IH’TRUST or ENTRUST. To commit something 
to another with a certain confidence regarding his 
care, use, or disposal of it; to confer a trust upon; 
to deliver to another something in trust to com¬ 
mit to another with confidence in his fidelity; to 
confide to the care of; to deliver in trust.50 

Intrusted or entrusted. Dejmsited.^! The term 
implies something more than mere possession ;52 it 
implies a privity between the owner or person hav¬ 
ing the right of disposing of the goods and him in 
whose favor a lien is claimed.®^ 

Phrases employing the word are set out in the 
iiote.5^ Other phrases as to which more recent ad¬ 
judications have not been found see 33 C.J. p 804 
note 75-p 805 note 88. 
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INTXJiTUS. Latin, a view; regard; contempla- 

tion.55 

TNULDf. A substance resembling starch; it is a 
polysaccharide.5 ^ 

INUNDATION. The overflow of waters by coming 
out of their bed.®’^ 

INURE or ENURE. To inure is a very broad ex¬ 
pression meaning to devolve upon;58 to operate ;59 
to serve to the use, benefit, or advantage of a per¬ 
son to take or have effeet.61 

The term has been distinguished from "descend” 
see 26 C.J.S. p 984 note 31. 

INUREMENT. Use; user; service to the use or 
benefit of a person.52 

IN USE. See In C.J.S. p 482 notes 72-74. 

INUTHi. In Spanish law, useless.53 

mUTILIS LABOR, ET SINE EBUCTU, NON EST 
EFPEOTUS hBaiSM 

INYADIARE. To pledge or mortgage lands.^s 
INVADIATIO. A pledge or mortgage.56 


^5. IlL—Hulick V. Scovil, 9 Ill. 159, 
170. 

4€. Eng.—^Piercy v. Gardner, a 
Hodges 103, 107. 

47. Black L..D. 

48. Escriche Dicclonario. 

<9. N.D.—State v. Ugland, 187 N.W. 

237, 239, 48 N.D. S41. 

59. N.H.—Smith v. Marden, 60 N.H. 
509. 510. 

Puerto Rico.—^People v. Calderon, 18 
Puerto Rico 568, 571. 

61. N.D.—State v. Ugland, 187 N.W. 

237, 239. 48 N.D. 841. 

52. Mass.—Staniels v. Raymond, 4 
Cush. 314, 316. 

33 C.J. p 804 note 74. 

53. N.H.—Sargent v. Usher, '65 N.H. 
287, 290, 20 Am.D. 208. 

54. Phxases oonstraed 

(1) “Intrusted by his master or 
employer.”—Ex parte Ricord, 11 
Nev. 287. 291. 

(2) “Entrusted for keeping,” as 
not applicable to a bank with refers 
ence to the contents of a safety de¬ 
posit box in the bank, rented to and 
used by a depositor. The reality is 
that neither an entrustment nor a 
keeping is given to the bank. All the 
user receives is protection for his 
own keeping.—^Dupont v. Moore, 166 
A. 417, 421, 86 N.H. 254. 

<S) “Intrusted to him,” as appli¬ 
cable to money paid as commission to 


a broker who agrees to return it if 
the sale is not consummated.—Em- 
pens V. Tomer, 17 P.2d 21, 24, 170 
Wash, 524. 

(4> “Intrusted with and exercis¬ 
ing superintendence.” 

Mass.—Fitzgerald v. Worcester & S. 
St. Ry. Co., 85 N.B. 911, 912, 200 
Mass. 105, 19 L..R.A.,N.S., 239— 
Roseback v. Aetna Mills, 33 N.B. 
577, 158 Mass. 379. 

N.T.—Hurley v. Olcott, 119 N.T.S. 
430, 435, 134 App.Div. 631. 

(5) “Intrusted with goods or 
merchandise for sale,” as not appli¬ 
cable when goods or merchandise 
have been procured by the agent or 
factor, to be intrusted to him for 
delivery, under what purport to be 
conditional* contracts of sale.—^Pren¬ 
tice Co. V. Page, 41 N.B. 279, 280, 
•164 Mass. 276. 

65. Black L.D. 

Bivexso intuilni —^with a different 
view—^Black li.D. 

56. U.S.—Merick & Co. v. U. S., 19 
C.C.P,A.,Customs, 16, 19. 

57. Black li.D. 

5a CaL—^Malachowskl v. Varro, 244 
P. 936, 938, 76 CaLApp. 207. 

59. Iowa.—Cedar Rapids Water Co. 
V. Cedar Rapids, 91 N.W. 1081, 
1083, 118 Iowa 234. 

60. Okl.—^Mean v. Callison, 116 P. 
19’5, 28 Okl 737. 
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R.L—^Hammill v. Anderson, 110 A. 

422, 424, 43 R.I. 103. 
eOL. Iowa.—Cedar Rapids Water Co. 
V. Cedar Rapids, 91 N.W. 1081, 
1083, 118 Iowa 234. 

Okl.—Mean v. Callison, 116 P. 195. 

28 Okl. 737. 

Phrase 

“Shall inure wholly to the benefit 
of such pensioner,” as meaning that 
the pensioner may use the money in 
any manner he may see proper for 
his own benefit, and to secure the 
comfort of his family, free from at¬ 
tacks of creditors.—^Holmes v. Tal- 
lada, 17 A. 238, 125 Pa. 133, 136, 11 
Am.S.R. 880, 3 L.R,A. 219—33 C.J. P 
805 note 89 [a]—See also Exemp¬ 
tions § 43 a (2). 

G2. Black L.D. 

Phrase 

“Inurement and estoppel,” as re¬ 
ferring to passage of title and as 
applicable to cases of estoppel in 
pais where land is concerned.—^Dick¬ 
erson V. Col grove, Mich., 100 U.S. 
578, 584, 25 L.Bd. 618. 

63. Escriche Diccionario. 

64. A maxim meaning “Useless and 
fruitless labor is not the effect of 
law;” also “The law forbids such 
recoveries whose ends are vain, 
chargeable, and unprofitable.”— 
Black Ij.D. 

65. Black IuX>. 

66. Black 



48 C. S. 


INVADIATV 8—INVEIGLE 


INVADIATXJS, One wlio is tinder pledge; one who 
has had sureties or pledges given for hiin.67 

INVAIiTD. Having no force, effect or ef&caey;®^ 
of no force, weight, or cogency not valid ;70 
null;*^^ void;72 weak.^s The term is often used not 
in the sense of an absolute ntillity74 or meaning void 
in toto;*^^ and this is especially true of contraets*^^ 
not immoral or against public policy.^? 

“Invalid” has been contrasted with “illegal” see 

42 C.J.S. p 382 note 17, and has been distinguished 
from “defective” see 26 C.J.S. p 671 note 9, “insuf¬ 
ficient” see 44 C.J.S. p 424 note 67, and “void.”78 

For references to particular applications and spe¬ 
cific uses of the term see the various title indexes 
sub verbo “Validity.” 

INVALIDATE. To render invalid; to destroy the 
authority of; to render of no force or effect; to 
overthrow to weaken or lessen the force of.80 

INVALTFABLE. Of great value, very useful, in- 
estimable.8i 

The term is not synonymous with “infallible” see 

43 C.J.S. p 43 note 53. 

INVASION. An encroachment on the rights of an¬ 
other; the incursion of an army for conquest or 
plunder.82 The term involves, of necessity, resist¬ 
ance by the constituted authorities of the govern¬ 


ment of the invaded territory, and the employment 
of its military force,83 and necessarily implies the 
existence and organization of such military power 
or force.84 

INVASIONES. The inquisition of serjeanties and 
knights^ fees.85 

INVECTA ET ILLATA. Latin, in the civil law, 
things carried in and brought in; articles brought 
into a hired tenement by the hirer or tenant, and 
which became or were pledged to the lessor as se¬ 
curity for the rent. The phrase is adopted in 
Scotch law.86 

INVEIGrliE. The word, in its ordinary accepta¬ 
tion, carries the idea of deception for the accom¬ 
plishment of an evil purpose,87 and has been defined 
as meaning to allure;88 to beguile;89 to blind, to 
delude, to lead astray, to persuade to something bad 
by deceptive arts or flattery, or by any artful or se¬ 
ductive means ;80 to decoy ;8i to ensnare, to lead 
astray by making blind to the truth or consequenc¬ 
es, to mislead by deception;82 to entice, enticing 
into a violation of duty, propriety, or self-inter¬ 
est; 83 to instigate;84 to seduce;85 to wheedle.®8 

In a legal sense, to induce a party to come within 
the jurisdiction of the court by some scheme, sub¬ 
terfuge, fraud, trick, device, or misrepresentation, 
that he may be served with process.® 7 


67. Black li.D. 

68. Ga.—Avery & Oo. v. Sorrell, 121 
S.E. 828, 829, 157 Ga. 476. 

33 G.J. n '805 uole 95. 

68. Ga.—^Avery & Oo. v. Sorrell, su¬ 
pra. 

70. Ga.—^Avery & Co. v. Sorrell, su¬ 
pra. 

33 O.J. p 805 note 96. 

71. Ga.—^Avery & Co. v. Sorrell, su¬ 
pra. 

33 C.J. p 805 note 97. 

72. U.S.—^In re Thomas, D.C.N.T., 
199 F, 214, 227. 

Ga,—Avery & Co. v. Sorrell, 121 S.E. 
828, 829, 157 Ga. 476. 

73. Ga.—^Avery & Co. v. Sorrell, su¬ 
pra. 

74. Colo.—^Home Ins. Co. of New 
York V. Gaines, 218 P. 907, 908, 74 
Colo. 62. 

33 C.J. p 805 note 99. 

75. Ill.—^Johnson v. People, 66 N.B. 
1081, 1083, 202 Ill. 306. 

33 C.J. p 805 note 1. 

76. Colo.—Home Insurance Co. of 
N. Y. V. Gaines, 218 P. 907, 908, 
74 Colo. 62. 

Ga.—Jones v. Cummlng Bank, 63 S. 
R 36. 40. 31 Ga. 614. 

Mich.—Corpus Jtirls cited in Ameri¬ 
can Trust Co. T. Michigran Trust 


Co., 248 N.W. 829, 330, 263 Mich. 
337. 

77. Ind.—^Doney v. Laughlin, 94 N. 

E. 1027, 1928, '50 Ind.App. 38. 

7a Distinction stated 
A void act usually denotes an in¬ 
herent defect or vice, while an in¬ 
valid one usually implies the ab¬ 
sence of a formality.—Schneider v. 
Greater M. & S. Circuit, Inc., 259 N. 
Y.S. 319, 325, 144 Misc. 534. 

79. Webster New Int.D. 

80. Ill.—^Hartford Fire Ins. Co. v. 
Olcott 97 Ill. 439, 459. 

As meaning* ‘^impairment” 

Colo.—Scottish Union & National 
Insurance Co. v. Field, 70 P. 149, 
150, 18 Colo«A.pp. 68. 

Ill.—^Hartford Fire Insurance Co. v. 
Olcott, 97 Ill. 439, 458. 

81. U.S.~U. S. V. 23%2 Dozen Bot¬ 
tles, 35-cent size, and 12% Dozen 
Bottles, 70-cent size, of an Article 
of Drugs Labeled in Part “Lee’s 
Save the Baby,” D.C.CO’un., 44 F. 
2d 831. 835. 

82- Black L,D. 

83. U.S.—^^tna Ins. Co. v. Boon, 
Conn., 95 U.S. 117, 128, 24 L.Ed. 
395. 

84. Conn.—^Boon v, Aetna Insurance 
Co., 40 Conn. 575, 585. 
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85. Black L.D. 

86. Black L.D. 

87. Vt—State v. Rivers, 78 A. 786. 
788, 84 Vt. 154. 

88. N.Y.—^Higgins v. Dewey, 13 N. 
Y.S. 570. 

89- N.Y.—^People v, De Leon, 47 

Hun 308, 310. 

90. Vt.—State V. Rivers, 78 A. 786, 
788, 84 Vt. 154. 

33 C.J* p 805 note 13. 

91. S.C.—State V. Miles, 11 S.C.L. 

1, 4. 

92. Vt.—State V. Rivers, 78 A. 786, 
788, 84 Vt. 164. 

“Inveigle and ensnare” as equivalent 
to “entrap” see 30 C.J.S. p 267 note 

1 . 

93. Vt.—State v. Rivers, supra. 

33 C.J. p 805 note 11. 

94. Ala.—^Mooney v. State, 8 Ala. 
328, 331. 

SB- Vt.—State v. Rivers, 78 A, 786, 
788, 84 Vt. 164. 

33 C.J. p 805 note 14. 

98. Vt.—State v. Rivers, supra, 

33 C.J. p 805 note 15. 

97. N.Y.—^Higgins v. Dewey, 13 N. 
Y.S. 570, 671. 



INVEIGLE—INVENTOBT 


48 C.J.S. 


^^veigle" lias been held synonymous with "en¬ 
tice” see 30 C.J.S. p 263 note 29, and "inveigled” 
with "decoyed” see 26 C.J.S. p 42 note 75. ‘^vei- 
gle” as equivalent to "fraud” see Equity § 50 d. 

As to what constitutes inveigling or inveiglement 
within the meaning of a statute relating to kidnap¬ 
ping see the C.J.S. title Kidnapping § 1, also 33 C.J. 
p 805 note 13 [a], and as to venue of prosecution 
for inveigling see Criminal Law § 185 c, 

IhrV KIGTJiMFiNT. In its ordinaiy sense, a word 
which implies the acquiring of power over another 
by means of deceptive or evil practices, not accom¬ 
panied by actual force.^^ 

INVENIENS LTBELLUM FAMOStJM ET NON 
COREUMPENS PUNITEE.9» 

INVENT. To create.^ 

The word has been distinguished from "furnish” 
see 37 C.J.S. p 1411 note 47. 

As the word is employed in patent law see the 
C.J.S. title Patents generally, also 48 C.J. p 14 note 
1 et seq. 

INVENTARIO. In Spanish law, inventory, as of 
a decedent^s estate.^ 

INVENTIO. In the civil law, finding; one of the 
modes of acquiring title to property by occupan¬ 
cy.^ In old English law, a thing found, as goods 
or treasure-trove.^ 

INVENTION. For particular applications and spe¬ 
cific uses of the word with reference to patent law 
see the C.J.S. title Patents generally, also 48 C.J. 


p 14 note 1 et seq; with reference to trade-marks 
see the C.J.S. title Trade-Marks, Trade-Names, and 
Unfair Competition § 28, also 63 C.J. p 341 note 54- 
p 342 note 57. As to ownership of an invention by 
an employee see the C.J.S, title Master and Serv¬ 
ant § 73, also 39 C.J. p 128 note 78-p 131 note 23, 

The word has been distinguished from "produc¬ 
tion.”® 

Phrases employing the word are set out in the 
note.® 

INVENTIVE. Able and apt to invent; quick at 
contrivance; original, ingenious, or fertile in in- 
vention.7 

Phrases employing the word are set out in the 
note.® 

INVENTOR. One who contrives something new 
or original of a scientific or mechanical nature.® 

As the person entitled to a patent see the C.J.S. 
title Patents §§ 84-98, also 48 C.J. p 112 note 18 
-p 123 note 50. 

The term has been distinguished from "author” 
see 7 C.J.S. p 1290 note 94 in Pocket Parts. 

INVENTORY. A well-known business term^® hav¬ 
ing a well defined meaning in commercial circles 
and used to designate articles of merchandise or 
personal property, that the same may be distin¬ 
guished without any attempt to describe in detail 
the properties of each axtiele,ii It has been defined 
as meaning a count a detailed and itemized enu¬ 
meration of the articles composing the stock with 
the value of each;i3 a list or catalogue of goods 


08. N.Y.—People v. De Leon, 16 N 

B. 46, 47, 109 N.Y. 226, 4 Am.S.R. 
444—People v. Fitzpatrick, 10 K. 
Y.S. 629, 631, 57 Hun 459. 

09. A maxim meaning- “He who 
finds a libel and does not destroy it 
is punished.”—^Black L.D. 

Applied in Lamb's Case, Moo. 237. 

1. U,S.-*Bliss V. U. S., N.Y., 39 S. 
Ct. 42, 45, 248 U.S. 37, 63 L.Bd. 112. 

Phrase 

“Invented word,” as meaning any 
word which is in fact new, and not 
what may be called a colorable imi¬ 
tation of an existing word.—^In re 
Parbenfabriken, [18941 1 Ch. 645, 652. 
As generally appropriate for use as 
trade-marks see the C.J.S. title 
Trade-Marks, Trade-Names, and Un¬ 
fair Competition § 42, also 63 C.J. p 
35*5 note 60-p 3’56 note 62. 

2. Bscriche Diccionario. 

3. Black LJ>. 

4. Black IjJK 


5. U.S.—^Keene v. Wheatley, C.C.Pa., 
14 P.Cas.No.7,644, 4 Phila. 157. 

6. Phrases construed 

<1) “New inventions" see the C.. 
J.S. title Patents § 237, also 48 O. 
J. p 256 notes 52-54. 

(2) “Pioneer inventions" see the 
O.J.S. title Patents S 210, also 48 

C.J. p 228 note 1—p 229 note 3. 

(3) “Secondary invention" see 
the C-J.S. title Patents § 210, also 56 
C.J. p 1267 notes 52, 63. 

7. Webster New Int.D. 

& Phrases construed 

(1) “Inventive discovery" In¬ 
volves the intelligent apprehension 
of relations not before recognized by 
others, althougrh actually existing, 
followed by the conception of how| 
they can be practically utilized.—! 
Bek V. Kutz, C.C.Pa., 132 P. 758, 779. 

(2) “Inventive idea."—Osgood 
Predge Co. v. Metropolitan Dredging 
C6„ Mass,, 76 F. 670. 672, 31 C.C.A. 
49L 


9. Webster New IntD, 

Joint inventors see the C.J.S. title 
Patents §§ 90. 91, also 48 C.J. p 
120 note 66-p 121 note 90. 

10. Bng.—Witt V. Banner, 20 Q.B.D. 
114, 117. 

IL S.D.—^Peet v. Dakota Fire & Msl- 
Tine Ins. Co., 47 N.W. 532, 534, 1 S. 

D. 462.- 

Applied to a person 

The word “inventory" Includes a 
description of a person, as well as 
those parts of his dress or other 
matters which are particularly spec¬ 
ified. Thus Shakespeare speaks of a 
lady being inventoried: “I will give 
out divers schedules of my beauty. 
It shall be inventoried, and every 
particle and utensil labeled to my 
wilL”—^Taylor v. Sullen, 5 Bxch. 779, 
786, 166 Reprint 34L 

13. U.S.—Girson v, U. S., C.C.A. 

Mont., 88 P.2d 368, 360. 

13. N.C.—Coggins v. .ffitna Ins. Co., 
66 S.B. 506, 608. 144 N.a 7, 119 
Ain.S.R. 924, 8 L.RJL,N.S., 839. 


756 



48 C.J.S. 


INVENTORY—IN TERAM QUANTITATEM, ETC. 


and chattels, containing a full, true, and particular 
description of each, with its value, made on various 
occasions, as on the sale of goods, decease of a per¬ 
son, storage of goods for safety an itemized list 
or schedule an itemized list or enumeration of 
property, article by article a list or schedule or 
enumeration of property, setting out the names of 
the different articles either singly or in classes 
a list, schedule, or enumeration in writing, contain¬ 
ing, article by article, the goods and chattels, rights, 
and credits, and, in some cases, the land and tene¬ 
ments, of a person or persons specifically the 
annual account of stock taken in any business.^9 It 
has been held that the term includes property held 
for sale to customers in the ordinary course of 
trade or business.^^ 

“Inventory” has been held equivalent to “sched¬ 
ule compared with “appraisement” see 6 C.J.S. 
p 91 note 54; and distinguished from “invoice,”22 
and from the phrase “capital assets” see 12 C.J.S. 
p 1130 note 61.1 in Pocket Parts. 

Inventory of particular classes of assets, estates, 
and property see the C.J.S. titles Assignments for 
Benefit of Creditors § 116, Attachment § 236, Bank¬ 


ruptcy § 39 note 86, § 621 e note 14, Executions §§ 
106 a, 169 b, 405 b (2), 443 b, Executors and Admin¬ 
istrators §§ 129-140, Exemptions § 136, Fraudulent 
Conveyances §§ 94, 482 note 8, Guardian and Ward 
§§ 29, 45 b, 77, 218 c, d. Insane Persons § 86 b, 
Insurance § 570, and Receivers § 166, also 53 C.J. 
p 148 notes 62-69. For further references see 33 
C.J. p 806 note 29, and consult the Descriptive- 
Word Index sub verbo '^inventory.” 

In law, the term is particularly applied to a list 
of property made by an executor, administrator, or 
assignee in bankruptcy.23 
Phrases emplo 3 dng the word are set out in the 
note.24 Other phrases as to which more recent ad¬ 
judications have not been found see 33 C.J. p 806 
note 32 [b], [c]. 

m VENTRE SA MERE. See In 42 C.J.S. p 488 
note 86. 

INVENTUS. Latin, found.25 

IN VERAM QUANTITATEM FIDEJUSSOR TEN- 
EATUR NISI PRO OERTA QUANTITATE 
ACOESSIT.26 


14. Ga.—Southern Fire Ins. Co. v. 
Knight. 36 S,E. 821. 824, 111 Ga. 
622, 78 Am.S.R. 216, 62 L.R,A. 70. 

Similarly expressed 

(1) A list or catalogue of proper¬ 
ty merely.—Cramer v, Oppenstein, 27 
P. 713. 714, 16 Colo. 495. 

(2) A list or catalogue of property 
merely, without attempt to describe 
the same in detail.—Chicago, R. 1. & 
P. R. Co. V. People, 76 N.E. 368, 370, 
217 Ill. 164. 

15. Tex.—^Roberts, Willis & Taylor 
Co. V. Sun Mutual Ins. Co., 48 S. 
W. 559, 563, 19 Tex.Civ.App. 338. 

Iffore specifically expressed 

(1) An itemized list of the vari¬ 
ous articles constituting a collection, 
estate, stock in trade, etc., with 
their estimated or actual values,— 
Southern Fire Ins. Co. v. Knight, 
36 S.B. 821, 824, 111 Ga. 622. 78 Am. < 
S.R. 216, 62 L..R.A. 70. 

(2) An Itemized list of the various 
articles constituting a collection, es¬ 
tate, stock in trade, etc., with their 
values.—Phoenix Insurance Co. v. 
Sherman. 66 S.E. 81, 83. 110 Va. 435. 

(3) An itemized list or schedule of 
articles, usually including a nota¬ 
tion of their estimated values.—^Mil¬ 
ler V. Home Ins. Co., 96 A, 267. 268, 
127 Md. 140, Ann.Cas.l918E 384. 

(4) An itemized list of goods or 
valuables, with their estimated 
worth.—Southern Fire Ins. Co. v. 
Knight, supra. 


V. Calhoun, 67 S.W. 153, 154, 28 
Tex.Civ.App. 409. 

Va.—Phoenix Insurance Co. v. Sher¬ 
man. 66 S.E. 81, 83, 110 Va. 435. 
Similarly expressed 

(1) A list or schedule of particu¬ 
lar property by article or item.— 
Hartford Fire Ins. Co. v. Walker, 
Tex.Civ.App., 163 S.W. 398, 400. 

(2) A list of the individual arti¬ 
cles.—^Lloyd V. Wyckoff, 11 N.J.Law 
218, 224. 

17. Mont.—Silver Bow Mining & 
Milling Co, v, Bowry, 6 P. 62, 64, 

5 Mont. 618. 

Single article 

^ An inventory of a single article Is 
made by naming the article.—Smith 
V. Commonwealth Ins. Co., 5 N.W. 
804, 807, 49 Wls. 322. 

18. Ga.—Southern F, Ins. Co. v. j 
Knight, 36 S.B. 821, 824, 111 Ga. 
622, 78 AulS.R. 216, 62 L.R.A. 70. 

Stmilarly expressed 

(1) A list or schedule or enumer¬ 
ation in writing, containing, article 
by article, the goods and chattels of 
a person.—McCullough v. Aenlle, 3 
Philippine 285, 294. 

(2) The instrument in which is set 
down the property of a person or 
firm because it contains a list, ar¬ 
ticle by article, of the belongings of 
a person or firm.—^McCullough v. 
Aenlle, supra. 

18. Ga.—Southern Fire Ins. Co. v. 
Knight. 36 S.E. 821, 824. Ill Ga. 
622, 78 Am.S.R. 216, 62 L.R.A. 70. 
20 . Ga.—^Forrester v. Americus Oil 
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Co., for Use of Brown, 19 S.E.2d 
328, 330, 66 Ga.App. 743. 

21 . Ill.—Chicago. R. I. & P. R. Co. 

V. People, 75 N.E. 368, 370, 217 Ill. 
164. 

22 . Ga.—Southern F. Ins. Co. v. 
Knight, 36 S.B. 821, 824, 111 Ga. 
622, 78 Am.S.R. 276, 52 L.R.A. 70. 

33 C.J. p 806 note 33 [a], 

23. Black L.B. 

24. Phrases construed 

(1) “Benefit of inventory” see De¬ 
scent and Distribution § 64 a. 

(2) “Inventory value” as meaning 
actual cash value.—^F. Strauss & 
Son V. Coverdale, 18 So.2d 496, 497, 
205 La. 903. 

(3) “Itemized inventory” held to 
be as comprehensive as the word 
“inventory.”—Roberts, Willis & Tay¬ 
lor Co. V. Sun Mutual Ins. Co., 48 
S.W. 659, 563, 19 Tex.Clv.App. 338. 

(4) “Making of an inventor 3 ^’ de¬ 
scribed as a preservative act, the 
purpose of which is to show the 
condition of the effects of a mer¬ 
chant or commercial partnership to 
the end that the rights of interested 
parties may be preserved.—^McCul¬ 
lough V. Aenlle, 3 Philippine 285, 
294. 

25. Black L.D. 

Phrases 

(1) Non est inventus—[He] is not 
found.—Black L.D. 

(2) Thesaurus inventus—treasure- 
trove.—^Black Ii.D. 

2 & A maxim meaning “Let the 


16. Tex.—^Philadelphia Fire Assoc. 



IN VERBIS NON VERBA, ETC.--INVEST 48 C. J. S. 


IN VERBIS NON VERBA SED EES ET RATIO 
QTJ-ERENDA EST.27 

INVERITARE, To make proof of a thing.^S 

INVERT. To tnm in an opposite direction; to 
turn inwardy to turn upside down, outside in, or in¬ 
side out; to subject to inversion, to change to the 
opposite.22 

In architecture, an inverted arch; specifically, the 
floor of the lock-chamber of a canal, which is usu¬ 
ally in the form of an inverted arch;30 the con¬ 
crete floor of a tunnel.2i 

INVERTASE. A species of enzyme present in 
yeast.32 It has been defined as a ferment which in¬ 
verts higher sugars to lower forms 2 an enzyme 
which is capable of splitting sucrose and related 
sugars; specifically, a ferment which inverts cane 
sugar into dextrose and levulose.s^ 


It has been compared and contrasted with ^^vita- 

min” or "vitamine.”25 

INVEST. The word as generally used means to 
change, to convert into another form;26 to convert 
into some other form of wealth, usually of a more 
or less permanent nature ;27 to employ for some 
profitable use;28 to place so that it will be safe and 
3 rield a profit ;28 to surround with or place in.^^ 
A secondary connotation of the word is to vest in 
some person,4i 

As used in connection with money or capital, to 
apply money in the purchase of some property from 
which interest or profit is expected and which prop¬ 
erty is purchased in order to be held for the sake 
of the income which it will yield ;^2 to give money 
for some other property,43 to lay out money for 
some other kind of property to lay out money 
in some permanent form so as to produce an in¬ 
come; ^5 to lay out money or capital in business 
with the view of obtaining an income or profit.^^ 


surety be holden for the true Quan¬ 
tity unless he agreed for a certain 
quantity.'*—Black L.D. See Bean v. 
Parker, 17 Mass. 591, 597. 

27. A maxim meaning '‘In the con¬ 
struction of words, not the mere 
words, but the thing and the mean¬ 
ing, are to be inquired after.*’—^Black 
L.D. 

Similarly rendered 
“In words, not the words, but the 
thing and the meaning is to be in¬ 
quired into.**—Bouvier L.D, 

28. Black L.I>. 

29. Webster New Int.D, 

Invert sugar simp 

The term means an aqueous solu¬ 
tion of inverted or partly inverted, 
refined or partly refined sucrose, the 
‘ solids of which contain not more 
than 0.3 percent of weight of ash, 
and which is colorless, odorless, and 
flavorless except for sweetness.— 
United States Cane Sugar Refiners* 
Ass’n V. McNutt, aCAu, 138 F.2d 
116, 118. 

30. Century D. 

31. Ill.—^Michuda v. Sanitary Dist. 
of Chicago, 27 N.E.2d 582, 600, 305 
IlLApp. 314. 

32. U.S.—In re Wallerstein, Oust. & 
PatA.pp., 53 F.2d 530, 531, 632. 

See Enzyme 30 C.J.S. p 29# note 21, 
and notes 21.1 and 21.2 in Pocket 
Parts. • 

33. Century B. 

34. U.S.—In re Wallerstein, supra. 
More specifically described 

It is found in certain plants and 
the intestines of animals: it is pres¬ 
ent in ordinary yeast and, apart 
from the yeast cells themselves, has 
the power of Inverting cane sugar 


into glucose and fructose by hydro- t 
lysis to the reported extent of two 
hundred thousand times its own 
weight of cane sugar without then 
losing its effect; an unstable enzyme 
which can stand acidity only within 
very narrow limits, the activity of 
which is increased by raising the 
temperatures until optimum is 
reached, and is destroyed or lessened 
by high temperatures of fifty de¬ 
grees centigrade or over.—^In re 
Wallerstein, supra. 

35. U.S.—^In re Wallerstein, supra. 

38. D.C,—Walker v. Thomas, 76 F. 
2d 667, 669, 64 App.D.C. 148. 

37. Okl.— Corpus Juris quoted in 
Popp V. Hunger, 268 P. 1100, 1103, 
131 Okl. 282. 

Tex.—Patillo v. AlUson, Civ.App., 61 
S.W.2d 1041, 1043. 

33 C.J. p 807 note 52. 

38. OkL— Corpus Juris quoted in 
Popp V. Hunger, 268 P. IlOO, 1103, 
131 Okl. 282. 

Tex,—^Patillo v. Allison, CivA.pp., 51 
S.W.2d 1041, 1043. 

33 C.J. p 807 note 63. 

39. Okl.— Corpus JTzris quoted in 
Popp V. Hunger, 268 P. 1100, 1103, 
131 Okl. 282. 

33 C.J. p 807 note 64. 

40. Okl.— Corpus Juris quoted in 
Popp V. Hunger, 268 P. 1100, 1103, 
131 Okl. 282. 

33 C.J. p 807 note 55. 

41. N.T.—^In re Surpless* Estate, 265 
N.T.S. 730, 742, 143 Hisc. 48. 

42. Or.— Corpus Juids quoted in 
Eastern & Western Lumber Co. v. 
Patterson, 258 F. 193, 196, 124 Or. 
112 . 


43. Ho.—^Drake v. Crane, 29 S.W. 
990, 994, 127 Ho. 85, 27 L.R.A. 653. 

33 C.J. p 807 note 67. 

Similarly stated 

To lay out money in the purchase 
of some species of property, usually 
of a permanent nature.—^Shoemaker 
V. Smith, 37 Ind. 122, 129, 

44. N.Y.—Morse v. Equitable Life 
Assur. Soc., 108 N.T.S. 986, 989, 
124 App.Biv. 235. 

33 C.J, p 807 note 58. 

Loan 

The term covers, but is not re¬ 
stricted to, the loan of money.— 
Shoemaker v. Smith, 37 Ind. 122, 129 
—33 C.J. p 807 note 62 [a]. 

45. La.—^Desobry v. Tete, 31 La. 
Ann. 809, 816, 33 Am.R. 232. 

33 C.J. p 807 note 69. 

Similarly expressed 

(1) To place money so that it will 
yield a profit, 

Colo.—Stramann v. Scheeren, 42 P- 
191, 195, 7 Colo,App. 1. 

N.T.—^Morse v. Equitable Life As-” 
sur. Soc., 108 N.T.S. 986, 988, 124 
App.Div. 235. 

(2) To place money or other prop¬ 
erty where it will yield an income or 
revenue.—In re Alexander*s Estate, 
273 N.T.S. 984, 988, 162 Misc. 354. 

<3) To convert into some sort of 
wealth, other than money, as securi¬ 
ties or real estate, with the expecta¬ 
tion of dividends or rentals.—^Tippett 
V. Tippett, 7 A.2d 612, 616, 24 Del. 
Ch. 115. 

46. Del.—^Tippett v. Tippett, supra. 
N.J.—Clucas V. Bank of Montclair, 

166 A. 311, 318, 110 N.XLaw 394. 
88 A.L.R. 302. 

I 33 C.J. p 807 note 6L 
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INVEST—INVESTITURE 


Literally, the word means to clothe money in 
something,^and carries the idea of so laying it out 
as to produce a return rather than to expend it on 
an unproductive thing.48 

Invested, Expended or used, as in a business in 
describing an expenditure as distinguished from a 
permanent location of funds for the purpose of 
rental or income.*^ ^ The word, standing alone, has 
a present rather than a future signification, 50 and 
in itself imports a restrictive qualification.®^ 

Phrases employing the word are set out in the 
note.®2 Other phrases as to which more recent ad¬ 
judications have not been found see 33 C.J. p 807 
notes 64-69, p 807 note 72-p 808 note 75. 

INVESTIGATE. To ascertain by careful research; 
to examine; to follow up; to inquire into syste¬ 
matically; to scrutinize; to pursue; to search 
outto find out by careful inquisition; to inquire 
and examine into with care and accuracy; to search 
into;®^ to follow up step by step by patient inquiry 
or observation; to trace or track mentally.®® 

INVESTIGATION. A minute inquiry; a scrutiny; 
a strict examination;®® the action or process of 
searching minutely for truth, facts, or principles.®^ 
Investigation denotes inquiry either by observation, 
experiment, or discussion.®® 

The term is employed to describe an informal 
proceeding held to obtain information to govern 


future action as distinguished from a proceeding 
in which action is taken against any person.®® Such 
a proceeding has no parties and may very properly 
be held in private.®® 

‘^vestigation” has been held synon 3 unous with 
^‘examination^^ see 32 C.J.S. p 1147 note 14, and, un¬ 
der particular circumstances, with ‘^detection” see 26 
C.J.S. p 1250 note 27. 

It has been distinguished from ^^examination” see 
32 C.J.S. p 1147 note 16, and ‘^earing^^ see 39 C.J.S. 
p 876 note 21.1 in Pocket Parts. 

Investigation as not practice of law see Attorney 
and Client § 3 g note 31. 

Investigations by state legislatures and by con¬ 
gress see the C.J.S. titles Constitutional Law § 
122, States §§ 43-48, also 59 C.J. p 96 note 57-p 
102 note 21, and United States § 26, also 65 C.J. p 
1267 note 85-p 1268 note 8. Municipal investiga¬ 
tions see the C.J.S. title Municipal Corporations §§ 
931, 1838, 1878, 2201, also 43 C.J. p 1208 notes 24- 
30, 44 C.J. p 1114 notes 39-43, p 1158 note 80, p 
1469 note 21. For other references to particular ti¬ 
tles see Descriptive-Word Index. 

INVESTITIVE TACT. The fact by means of 
which a right comes into existence; as, for ex¬ 
ample, a grant of a monopoly, the death of one’s an¬ 
cestor. 

INVESTITUEE. A ceremony which accompanied 
the grant of lands in the feudal ages, and consist- 


Otherwlse expressed 

**When speaking of the capital 
of a business corporation or part¬ 
nership ... ‘to invest* imports 
a laying out of money, or money's 
worth, either by an individual in ac¬ 
quiring an interest in the concern 
with a view to obtaining income or 
profit from the conduct of its busi¬ 
ness, or by the concern itself in ac¬ 
quiring something of permanent use 
in the business; in either case in¬ 
volving a conversion of wealth from 
one form into another, suitable for 
employment in the making of the 
hoped-for gains."—La Belle Iron 
Works V. U. S., CtCl., 41 S.Ct 628, 
630, 256 U.S. 377, 388, 65 L.Bd. 998. 

47. Wash,—Lumbermen's Indemnity 
Exch. V. State, 193 P. 217, 219, 
113 Wash. 82. 

33 C.J. p 807 note 63. 

48. Tenn.—^Davis v. Bullington, 47 
S.W.2d 655, 556, 164 Tenn. 272. 

49. Conn.—^Hubbard v. Brainard, 85 
Conn. 568, 672. 

Tnnds held ^^Invested” 

(1) Money loaned is "invested" in 
a debt against the borrower.—State 


V. Bartley, 58 N.W. 172, 177, 39 Neb. 
353, 368, 23 L.R.A, 67, 

(2) Money paid for a note, and 
especially a note bearing interest, 
may with entire propriety be said 
to be invested in that nqte.—Jen¬ 
nings V. Davis, 31 Conn. 134, 140. 

50. Pa.—Pennsylvania R. Co. v. 
Duncan, 6 A. 742, 743, 111 Pa. 352. 

33 C.J. p 807 note 70 [a]. 

51. XJ.S.—^La Belle Iron Works v. 
U. S., Ct.Cl., 41 S.Ct. 628, 530, 256 
U.S. 377, 65 L.Ed. 998. 

52. Phrases construed 

(1) "Invested capital" see 12 C.J. 
S. p 1128 note 8. 

(2) "Sum invested."—People v. 
Barker, 41 N.E. 436, 438, 147 N.T. 31, 
29 L.R.A. 393—33 C.J. p 807 note 
70 [b]. 

(3) "To be invested in a suitable 
memorial to the memory of."—^Davis 
V. Bullington, 47 S.W.2d 565,. 566, 
164 Tenn. 272. 

53. Wis.—^Johnston v. Chicago, St. 
P., M. & O. R. Co., 110 N.W. 424, 
426, 130 Wis. 492. 

54. Mont.—Lukert v. Eldridge, 139 
P. 999, 1001, 49 Mont 46. 
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Wis.—^Johnston v. Chicago, St P., M. 
& O. R. Co., 110 N.W. 424, 426, 130 
Wis. 492. 

55. Mont.—^Lukert v. Eldridge, 139 
P. 999, 1001, 49 Mont 46. 

56. N.T.—^Mora v. Great Western 
Ins. Co., 23 N.T.Super. 622, 628. 

57. Ill.—Wright v. Chicago, 48 Ill. 
285, 290. 

Phrases 

(1) "Judicial investigation” as 
used in describing coroner’s inquest 
see Coroners § 14a. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 33 C.J. p 808 notes 
96-1. 

58. Ill.—Wright v. Chicago, 48 Ill. 
285, 290. 

Wis.—Johnston v. Chicago, St. P., M. 
& 0. R. Co., 110 N.W. 424, 426, 130 
Wis. 492. 

59. U.S.—^Bowles v. Baer, C.C.A.I11., 
142 P.2d 787, 788. 

60. U.S.—^Bowles v. Baer, supra. 

6 L Black L.D. 
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ed in tlie open and notonons delivery of possession 
in the presence of the other vassals, which perpet¬ 
uated among them the aera of their new acquisi¬ 
tion at the time when the art of writing was very 
little known; and thus the evidence of the proper¬ 
ty was reposed in the memory of the neighborhood, 
who, in case of disputed title, were afterward called 
upon to decide upon it.^^ 

In ecclesiastical law, investiture is one of the for¬ 
malities by which the election of a bishop is con¬ 
firmed by the archbishop.®^ 

INVESTMENT. 

In G-enend 

The word has several significations.®^ Prima- 
nly65 it means that with which a person or thing is 
invested or covered; clothing; vestment; cover¬ 
ing; the act of investing, or the state of being in¬ 
vested, as with a right, office, or attribute; endow¬ 
ment ; investiture. ® ® 

In military language the word means a surround¬ 
ing or hemming in; blockade of the avenues of in¬ 
gress and egress, as for the besieging of a town 
or fortress; inclosure by armed force or other ob- 

struction,®^ 

The common use of the term is with reference to 
property such as money or securities, and when so 
employed it has two slightly different meanings,®® 
and, since the term is vague®® and has acquired no 
technical definition, its meaning is frequently de- 
termined by the context.*^® When used with ref¬ 
erence to property, the term involves the idea of 


intended profit,and implies the contractual rela¬ 
tion of purchaser and seller or borrower and lend- 
er^® and a certain measure of permanence, in con¬ 
trast to a speculation or temporary venture, 73 al¬ 
though this meaning is not always intended by the 
use of the word.74 

Por particular applications of the term see the ti¬ 
tle indexes to Banks and Banking, Corporations, 
Executors and Administrators, Guardian and Ward, 
Infants, Insane Persons, and Insurance. As to the 
investment of trust funds see the C.J.S. title Trusts 
§§ 320-337, also 65 C.J. p 795 note 76-p 824 note 
51 For other particular applications and specific 
uses of the word consult the Descriptive-W"ord In¬ 
dex. 

As a Placing or Conversion of Capital 

In its most comprehensive sense, it is generally 
understood to signify the laying out of money in 
such a manner that it may produce revenue whether 
the particular method be a loan or the purchase of 
stocks, notes, securities or other property.75 The 
accepted definitions of the term, as well as its deri¬ 
vation, involve the idea of clothing or investiture of 
the fund with new and different attributes;7® a 
change in the specific character of property without 
a change in title and possession.77 It has been de¬ 
fined varionsly as meaning the conversion of money 
or circulating capital into some species of property 
from which an income or profit is expected to be 
derived in the ordinary course of trade or busi¬ 
ness; 7® the placing of capital or laying out of mon¬ 
ey in a way intended to secure income or profit from 


62. Black KD. 

Tor use of term in defining “livery 
of seizin” see Deeds 5 5 note 1. 

63. Black L.D. 
liay ixLvestitTire 

The ceremony of putting a bishop 
in possession of the temporalities of 
his diocese.—^Black L.D. sub verbo 
Lay. 

64. Eng,—Inland Revenue Com'rs v. 
Gas Lighting Impr. Co., Ltd., 
[1922] 2 BLB. 281, 388, 389. 

65. Eng,—^Inland Revenue •Com’rs v. 
Gas Lighting Impr, Co., Ltd., su¬ 
pra. 

66. Century D. 

€7. Century D. 

68. P£L—In re Arbuckle's Estate, 
188 A. 758, 762. 324 Pa. 501. 

89. N.T.—^In re Owen’s Estate, 36 
3Sr.T.S.2d 60. 62, 178 Misc. 957. 

70. U.S.—Genessee Trustee Corpo¬ 
ration V. Smith, C.G«AMlch., 102 
F.2d 125, 127. 

33 C.J. p 808 notes I, 6. 


3To technical legal d.eflnition of the 
term as applied to money.—^Una v. 
Dodd, 39 N.J.EQ. 173, 186. 

7L N.T,—^In re Loose’s Will, 4 N.Y. 
S.2d 611, 614, 167 Misc. 764. 

72. Neb.—State ex rel. Stull v. 
Bartley, 59 N.W. 907, 909, 41 Neb. 
277. 

Wash.—State v. Young, 50 P. 786, 
788, 18 Wash, 21. 

73. N.T.—^In re Loose’s Will, 4 N. 
Y.S.2d 611. 614, 167 Misc. 764. 

33 C.J. p 809 note 17 [a]. 

Similarly stated 

It ordinarily means the use of cai)- 
ital for a specified time for ttie 
purpose of deriving an income there¬ 
from as distinguished from a tempo¬ 
rary or speculative use of it 
U.S,—Genessee Trustee Corporation 
V. Smith, CCJLMich., 102 P.2d 
12f5, 127. 

N.Y.—Rice v. Halsey, 142 N.T.S. 58, 
61, 156 App.Div. 802. 

74. N.Y.—Rice v. Halsey, 142 N.T.S. 
68, 61, 166 APP.DIV. 802. 

75. U.S.—G^essee Trustee Corpo^ 
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ration v. Smith, C.C.A.Mich., 102 
P.2d 125, 127. 

33 G.J. p 809 note 19 [a]. 

Similarly expressed 

(1) The general understanding of 
the term is taking a given sum of 
money and placing it where it will 
produce an income, either as the 
profit of capital in a commercial ven¬ 
ture, or in the form of interest earn¬ 
ed by bonds, stocks, and other se¬ 
curities.—People V. Feitner, 60 N.E. 
265, 268, 167 N.T. 1, 82 Am.S.R. 698. 

(2) The laying out of money in 
such manner that it may produce 
a revenue.—Fidelity & Deposit Co. of 
Maryland v. Freud, 80 A 603, 605, 
116 Md. 29. 

76. Md.—^Fidelity & Deposit Co. 
of Maryland v. Freud, supra. 

Wash.—^Lumbermen’s Indemnity Ex¬ 
change V. State, 193 P. 217, 219, 
118 Wash. 82. 

77. Ill.—^Duffield v. Rader, 6 N.E.2(J 
228, 231, 288 HLApp. 184. 

78. N.T.—Corpus Juris auoted ixt 
In re Pennock’s Will, 35 NJB.2d 
177, 179, 285 N.Y. 476. 
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INVESTMENT 


its employment;“^9 the laying out of money in the 
purchase of some species of property, especially a 
source of income or profit an expenditure for 
profits or future benefits; an investing of money or 
eapital;^^ the putting out of money on interest 
in some form more or less permanent,^^ so as to 
yield an income,either by way of loan or purchase 
of income-producing property.^® 

As Property Invested 

In a slightly different sense, the term is used to 
indicate money or capital invested, or the property 
into which cash is invested^® or converted.87 As so 
employed, the word has been defined as the sum in¬ 
vested or the property purchased by the laying out 
of money or capital in some species of property for 
income or profit the amount of money invested, 
either by way of loan or in the purchase of stocks. 


securities, or any other kind of income-producing 
property some form of property into which mon¬ 
ey has been put with the intention of holding it for 
gain or increase or for permanent safe-keeping;^® 
some species of property from which an income or 
profit is expected to be derived in the ordinary 
course of business,as distinguished from “specu¬ 
lation a principal sum advanced, to be repaid 
only on some contingency that may never take 
place the amount of wealth which a person has 
on a fixed date.®^ 

In its broadest sense, the word embraces all kinds 
of property in which wealth may be invested,® 5 from 
which an income is derived.®® 

Specifically, and depending on the particular cir¬ 
cumstances surrounding its use, the term has been 
held to include bank deposits,® 7 common stocks,® ^ 


79. U.S.—Securities and Exchange 
Commission v. Timetrust, Inc., D. 
C.Cal., 28 F.Supp. 34, 39—Securi¬ 
ties & Exchange Commission v. 
Wickham, D.C.Minn., 12 F.Supp. 
245, 247. 

Ill. —Prohaska v. HemmeivMiller De¬ 
velopment Co., 256 IlLApp. 331, 
336. 

Minn.—State v. Hof acre, 288 N.W. 
13, 17, 206 Minn. 167—State v. 
Gopher Tire and Rubber Co., 177 
N.W. 937, 988, 146 Minn. 52. 

Ohio.—^In re Bowen, 49 N.B.2d 753, 
755, 141 Ohio St. 602. 

Wis.—^Brownie Oil Co. of Wisconsin 
V. Railroad Commission of Wis¬ 
consin, 240 N.W. 827, 829, 206 Wis. 
88 . 

SimilarZy stated 

(1) The placing or conversion of 
capital in a way intended to secure 
income or profit from its employ¬ 
ment—Morse v. Equitable Life As- 
sur. Soc.. 108 N.T.S. 986, 989, 124 
App.Div. 235. 

(2) The conversion of cash into 
property.—^In re Arbuckle's Estate, 
188 A. 768, 762, 324 Pa. 501. 

80. Md.—Fidelity & Deposit Co. of 
Maryland v. Freud, 80 A. 603, 605, 
115 Md. 29. 

Similarly expressed 

(1) The laying out of money in 
the purchase of property.—Person v. 
Board of State Tax Comers, 115 S.E. 
336. 342, 184 N.C. 499. ’ 

(2) The putting out of capital.— 
Inland Revenue Comers v. Gas Light¬ 
ing Impr. Co., Ltd., [1922] 2 K.B. 
381. 389. 

(3) The Investing of money or 
capital in some species of property 
for income or profit.—^Burkhard Inv. 
Co. V. IT. S„ C.C.A.Cal.. 100 F.2d 642, 
645. 

81. N,Y.—Morse v. Equitable Life 


Assur. Soc., 108 N.T.S. 986, 989. 
124 App.Div. 285. 

33 C.J. p 808 note 8. 

82. U.S.—Genessee Trustee Corpo¬ 
ration V. Smith, C.C.A.Mich., 102 
F.2d 125, 127—^Brown v. Cummins 
Distilleries Corporation, D.C.Ky., 
53 F.Supp. 659, 663. 

33 O.J*. p 809 note 16. 

83. Cal.—^Dean v. Hawes, 157 P. 658, 
669, 29 CaLApp. 689. 

Similarly stated 

The act of investing or laying out 
money productively, or otherwise, or 
converting capital, especially in a 
permanent manner.—In re Loose’s 
Will, 4 N.T.S.2d 611, 613, 167 Misc. 
764. 

84. Cal.—^Dean v. Hawes, 167 P. 
558. 569, 29 Cal.App. 689. 

85- U.S.—Genessee Trustee Corpo¬ 
ration V. Smith, C.C.A.Mich., 102 F. 
2d 126, 127—^Brown v, Cummins 
Distilleries Corporation, D.C.Ky., 
63 F.Supp. 669, 663. 

33 C.J. p 809 note 19. 

Similarly expressed 

(1) The loaning or putting out of j 
money at Interest so as to produce 
an Income. 

Neb.—State ex rel, Stull v. Bartley, 
69 N.W. 907. 909. 41 Neb. 277. 
Wash.—State v. Toung, 50 P. 786, 
788, 18 Wash. 21. 

(2) Putting out money for the 
purpose of deriving an income.— 
Corpus JtLxis cited in Sims v. Rus¬ 
sell, 183 So. 862, 864, 236 Ala. 662. 

86. N.T.—^In re Loose’s Will, 4 N. 
T,S.2d 611, 613, 167 Misc. 764. 

87. Pa.—In re Arbuckle’s Estate, 
188 A. 758, 762, 324 Pa. 601. 

88. Del.—Tippett v. Tippett, 7 A.2d 
612, 617, 24 DeLCh. 116. 

Similarly stated 

(1) The sum invested or the prop- 
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erty purchased.—Burkhard Inv. Co. 
V. U. S.. C.C.A.Cal., 100 F.2d 642, 645. 

(2) The amount of money invest¬ 
ed.—^Person v. Board of State Tax 
Com’rs, 115 S.E. 336. 342, 184 N.C. 
499. 

(3) That in which money is in¬ 
vested.—Inland Revenue Com’rs v. 
Gas Lighting Impr. Co., Ltd., [1922] 

2 K.B. 381. 389. 

(4) The property in the purchase 
of which the money has been so 
applied.—Wragg v. Palmer, [1919] 2 
Ch. 58. 

(5) A form of property viewed as 
a vehicle in which money may be in¬ 
vested.—^In re Rayner, [1904] 1 Ch. 
176, 182. 

89. N.C.—Person v. Board of State 
Tax Com’rs, 115 S.E. 336, 342, 184 
N.C. 499. 

90. N.T.—In re Loose’s Will, 4 N.T. 
S.2d 611, 614, 167 Misc. 764. 

33 C.J. p 809 note 24. 

91. N.C.—Person v. Board of State 
Tax Com’rs, 115 S.E. 336, 342, 184 
N.C. 499. 

33 C.J. p 809 note 25. 

92. Eng.—^In re Rayner, [1904] 1 
Ch. 176, 182. 

93- Wash.—^Bmbola v. Tuppela, 220 
P. 789, 790, 127 Wash. 285. 

94. Mass.—Trefry v. Putnam, 116 
N.B. 904, 907, 227 Mass. 522. 

95. N.J.—Warmolts v. Holt, 34 A. 
2d 225, 228, 133 N.J.Eq. 597—Una 
V. Dodd, 39 N.J.Eq. 173, 186. 

N.D.—^Penfleld v. Tower, 46 N.W. 
413. 417, 1 N.D, 216. 

96. N.J.—Warmolts v. Holt, 34 A. 
2d 225, 228, 133 N.J.Eq. 597— 
Una V. Dodd, 39 N.XEq. 173, 186. 

97. N.T.—^In re Owen's Estate, 36 
N,Y.S.2d 60, 62, 178 Misc. 957. 

98. Pa.—^In re McGraw’s Estate, 10 
A.2d 377, 378, 337 Pa. 93. 
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and real estate,^^ and not to include general depos¬ 
its in a bank,i interest ,2 and money expended in the 
protection of an estate.^ 

Other Terms Compared 

The term has been held equivalent to, or synony¬ 
mous with, ^‘capital" see 12 C.J.S. p 1124 note 94, 
and “securities and has been compared with, or 
distinguished from, “deposit’' see 26 C.J.S. p 722 
note 94, “income" see 42 CJ.S. p 535 note 34, 
“loan, "5 and from the phrase “power to sell.”® 

Phrases 

In one or another of the senses which have been 
indicated, the word occurs in phrases as set out in 
the note.7 Other phrases as to which more recent 
adjudications have not been found see 33 C.J. p 
809 notes 31-41. 

INVESTOR. One who invests;® a person who ac¬ 
quires property for the income it will peld rather 
than for the profit he hopes to obtain on a resale.® 

The term has been distinguished from “creditor” 
see 21 C.J.S. p 1052 note 47, “loan creditor” see 21 
C.J.S. p 1054 note 90, and “speculator.”^® 


Phrases emplojdng the w’ord are set out in the 
note.ii 

INVIOLABILIDAD. In Spanish law, exemption 
from prosecution, arrest, or imprisonment.^^ 

INVIOLABILITY. The attribute of being secured 
against violation. A term used in speaking of the 
persons of ambassadors.^® 

INVIOLATE, A term meaning unbroken; un¬ 
hurt; uninjured; unpoUuted.^^ 

mVITAT CULP AM QUI PECCATUM PR-ffiTER- 

IT.15 

INVITATION, ^^vitation” is a term of consider¬ 
able breadth, often misused, with both a colloquial 
and a legal meaning. In the former, it imports a 
fact of well-known signification; in the latter, a 
conclusion of law to which definite rights and lia¬ 
bilities attach.!® It is a term whose legal import is 
known,!7 and may be used to express the relation 
between an owner or occupier of land and one 'who 
comes thereon under certain circumstances;!® the 


09. Del.—Tippett v. Tippett, 7 A. 

2d 612, 617, 24 Del.Ch. 115. 
K.J.—.Warmolts v. Holt, 34 A.2d 225, 
228, 133 N.J.B(l. 597. 

33 C.J. p 808 note 10 [c]. 

1. Ark.—^Warren v. Nix, 136 S.W. 
896, 899, 97 Ark. 374. 

2. N.T.—In re Yawkey, 187 N.T.S. 
830, 832. 

3. N.J.—Farmers’ Loan & Trust Co. 
V. Hewitt, Ch., 118 A. 267, 269, 94 
N.J.Eq. 65. 

4. U.S.—U. S. V. American Trust & 
Banking: Co., C.C.A.Tenn., 125 F.2d 
113, 115—Brown v. Cummins Dis¬ 
tilleries Corporation, D.C.Ky., 53 
F.Supp. 659, 663. 

Ind.—^Holloway v. Thompson, 42 N. 

B.2d 421, 425, 112 Ind.App. 229. 
N.Y.—In re Mildeberger's Will, 209 
N.Y.S, 649, 654, 212 App.Div. 727. 
33 C.J. p 809 note 29. 

5. Wash.—^Emhola v. Tuppela, 220 
P. 789, 790, 127 Wash. 285. 

6. Iowa.—Smith v. Stephenson, 45 
Iowa 645, 647. 

7. Phrase construed 

“Leg-al investment” defined as a 
sound investment.—^In re Public 
Parks, Borough of Queens, City of 
New York, 17 N.Y.S.2d 209, 216, 172 
Mlsc. 877, 

Phrases elsewhere discussed 

(1) “Investment banker” see 
Banks and Banking § 63. 

(2) “Investment company” see 
Banks and Banking §§ 1044-1073, 
Corporations § 22 c note 42, and 33 
C.!. p 809 note 32. 


(3) “Investment contract” within 
the Blue Sky Law see the C.J.S. ti¬ 
tle Licenses § 75, also 37 C.J. p 275 
note 16. 

(4) “Investment schemes” as lot¬ 
teries see the C.J.S. title Lotteries 
§ 10, also 38 C.J. p 294 note 81- 
p 295 note 87. 

(5) “Mere investment,” as con¬ 
trasted with or distinguished from 
"business” see 12 C.J.S. p 774 note 
66 . 

8. Webster New Int.D. 

9 . U.S.—U. S. V. Chinook Inv. Co., 
C.C.A.Or., 136 F.2d 984, 985. 

10. U.S.— U. S. V. Chinook Inv. Co., 
supra. 

11. Phrases constmed 

(1) "Investors’ Underwriting Cor¬ 
poration,” the name of a corporation, 
one of a type of financial enterprise, 
stock of which is sold to the public 
and the commingled net proceeds in¬ 
vested by the company for the bene¬ 
fit of its stockholders, who are sup¬ 
posed thereby to secure the services 
of expert business men and thus in¬ 
sure the safety of their capital in¬ 
vestments and enhanced dividends. 
—People V. Latta, 244 N.Y.S. 487, 
490, 137 Misc. 208. 

(2) “Mere investor” distinguished 
from "one engaged in business” see 
12 C.J.S. p 800 note 44. 

12. Escriche Diccionario; Suple- 
mento, 

13. Black LuD. 


14. N.Y.—Rldgely v. Taylor, 110 Ni 
Y.S. 665, 667, 126 App.Div. 303. 

For construction of constitutional 
provision that "the right of a trial 
by jury shall remain inviolate” see 
the C.J.S. title Juries § 114, also 
33 aj. p 809 note 46 [a] and 35 
C.J. p 225 note 26 [a], [bL 
Derivation 

The word “is derived from the 
Latin word ’inviolatus’ which is de¬ 
fined by Ainsworth to mean, not cor¬ 
rupted, immaculate, unhurt, ‘un¬ 
touched.’ ”—Flint River Steam Boat 
Co. V. Roberts, 2 Fla. 102, 114, 48 
Am.D. 178, 

15. A maxim meaning “He encour¬ 
ages a fault who overlooks a trans¬ 
gression.”—^Peloubet Leg. Max. 

18. N.J.—Corpus Juris quoted in 
Timannus v. De Witt, 160 A. 490, 
491, 109 N.J.Law 168. 

33 C.J. p 810 notes 62-56. 

Popular and legal senses 
Mo.—^Porchey v. Helling, 185 S.W.2d 
820, 823, 363 Mo. 1034. 

On an issue of law it should be 
assumed that.it is used in its legal 
sense.—^Kennedy v. North Jersey R. 
Co., 60 A. 40, 72 N.J.Law 19. 

17. Ga.—^Mandeville Mills v. Dale, 
58 S.E. 1060. 1062, 2 Qa.App. 607. 

N.J.—Turess v. New York, S. & W. 
R. Co., 40 A. 614, 616, 61 N.J.Law 
314. 

18. Ga.—^Mandeville Mills v. Dale, 
68 S.B. 1060, 1062, 2 Ga,App. 607. 

33 C.J. p 810 note 69. 
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act, not only of requesting or bidding, but that of 
alluring or attracting, or a situation Trhich in itself 
is attractive or alluring.i^ It implies advantage, 
benefit, and mutual interest ;20 as V’ell as desire, 
request, and solicitation .21 It includes allurement, 
enticement, and inducement ,22 and may include not 
only express invitation, but the invitation that may 
be implied from conduct, custom, or usage.23 

The term has been distinguished from ‘^acquies¬ 
cence” see 1 C.J.S. p 917 note 64.2 in Pocket Parts, 

“license,”24 and “temptation.”26 

Invitation or consent by owner or employee to 
enter premises see Bui'glary § 12; invitation or so¬ 
licitation to commit crime see Criminal Law § 78; 
Invitation extended by servant to enter premises of 
master or to ride in his car as binding master see 
the C.J.S. title Master and Servant § 575, also 39 
C.J. p 1301 notes 53-60, p 1304 notes 80^7. In¬ 
vitation, express or implied, to person injured as 
ground of liability for negligence generally see the 
C.J.S. title Negligence §§ 43-53, also 45 C.J. p 808 
note 6-p 838 note 53, and specifically the C.J.S. ti¬ 
tles Carriers §§ 562, 722, 725, 732, 793 c, 803 e. 
Motor Vehicles §§ 435, 437, also 42 C.J. p 1095 
notes 36-39, p 1101 note 86-p 1102 note 96, Eail- 
roads §§ 898, 900, 905, 927, also 52 C.J. p 538 note 


82-p 539 note 84, p 542 note 42-p 545 note 79, p 
554 note 91-p 557 note 28, p 630 note 64-p 633 
note 89, and Street Eailroads § 195, also 60 C.J. p 
3/9 note SO—p 380 note 92. Por other references 
consult the Descriptive-Word Index. 

INVITE. To allure; to attractto request with 
real or seeming graciousness, to do or forbear some 
act, to give invitation.27 

‘‘Invited'* has been used as meaning “sum- 

moned.”28 

Phrases employing the word are set out in the 
note.29 

INVITEE. An invited person; guest; 20 a person 
to whom an invitation has been extended ;21 one 
who is at a place on the invitation of another;2 2 
one who possesses an invitation, either express or 
implied.23 The term implies some mutual interest 
or benefit between owner and invitee.34 

It has been held equivalent to “business visitor’' 
see 12 C.J.S. p 808 note 51, and has been distin¬ 
guished from “bare or mere licensee” see 9 C.J.S. 
p 1540 note 10, and “licen&ee.”35 

Care required with reference to invitees or invit¬ 
ed guests in automobiles see the C.J.S. title Motor 


13. Tex—Texas & P. H. Co. v. 
Brown, 33 S.W. 146, 147, 11 Tex 
Clv.App. 503. 

20. N.C.—Adams v. American Enka 
Corporation, 164 S.B. 367, 369, 202 
N'.C. 767. 

Similarly expressed 

Invitation is inferred where there 
is a common interest or mutual ad¬ 
vantage.—Platt V. Bender, Lia.App., 
178 So. 678, 682. 

21. N.C.—^Adams v. American Enka 
Corporation, 164 S.E. 367, 369, 202 
N.C. 767—Jones v. Southern By. 
Co., 153 S.E. 637, 638, 199 N.C. 1. 

22. Mo.—Kennedy v. Phillips, 5 S. 
W.2d 33, 37, 319 Mo. 573. 

23. N.J.— Corpus Juris (quoted in 
Timannus v. De Witt, 160 A. 490, 
491, 109 N.J.Law 168. 

33 C.J. p 810 note 57. 

24. La.—Platt v. Bender, App., 178 
So. 678, 682. 

N.C.—^Adams v. American Enka Cor¬ 
poration, 164 S.E. 367, 369, 202 N. 
C. 767. 

33 C.J. p 810 note 61—87 C.J. p 161 
note 26. 

"Xtnplled Invitation" distinguished 
from ^'implied license.”—Jonosky v. 
Northern Pacific By. Co., 187 P. 1014, 
1015, 57 Mont. 63. 

25. U.S.—^United Zinc & Chemical 
Co. V. Britt, Kan., 42 S.Ct. 299, 258 


U.S. 268, 66 L.Ed. 615, 86 A.L.B. 
28. 

Ky.—Louisville & N. B. Co. v. 
Vaughn, 166 S.W.2d 43, 47, 292 Ky. 
120 . 

More specifically stated 
Conn.—Wilmot v. McPadden, 65 A. 
157, 160, 79 Conn. 367, 19 L.B.A., 
N.S., 1101. 

Mass.—^Holbrook v. Aldrich, 46 N.E. 
116, 168 Mass. 15, 60 Am.S.K. 364, 
36 L.K.A. 493. 

62 C.J. p 316 note 60. 

26. Tex.—Texas & P. B. Co. v. 
Brown, 33 S.W. 146, 147, 11 Tex 
Civ,App. 603. 

27. Tex.—^Truesdale v. State, 296 S. 
W. 320, 321, 107 TexCr. 105. 

28. Ill,—^Hegenbaumer v. Hecken- 
kamp, 67 N.E. 389, 202 Ill. 621. 

29. Phrases construed 

(1) “Invited error” see Appeal and 
Error §§ 1601, 1560 c, 1863, Crimi¬ 
nal Law § 1842, and references to 
other particular titles In the Be- 
scriptive-Word Index sub verbo “In¬ 
vited Error.” 

(2) “Invited guest” see the C.J.S. 
title Motor Vehicles § 399, also 42 
C.J. p 1065 note 36-p 1067 note 55. 

(3) “Invited person” or “invitee,” 
as equivalent to “business visitor” 
see 12 C.J.S. p 808 note 61. 

(4) “Inviting, persuading, or in¬ 
ducing,” as meaning, not that a per¬ 

763 


sonal application be made to the 
person invited, but that any conduct 
that induces such a person to visit 
such place is sufficient.—Roberts v. 
Respass, 114 S.W. 341, 343. 131 Ky. 
10 . 

30. Standard D. 

31. Mo.—Glaser v. Rothschild, 120 
S.W. 1, 13, 221 Mo. 180, 22 L.R.A., 
N.S., 1045, 17 Ann.Cas. 676. 

32. Black L.D. 

33. Okl.—St. Louis-San Francisco 
By. Co. V. Williams, 56 P.2d 815, 
816, 176 Okl. 465. 

Or.—^Hise v. City of North Bend, 6 
P.2d 30, 34, 138 Or. 160. 

Similarly expressed 

The invitation need not necessari¬ 
ly be extended in express words; 
it may be given by implication, by 
way of allurement, inducement, or 
enticement of any kind.—Glaser v. 
Rothschild, 120 S.W. 1, 13, 221 Mo. 
180, 22 L.R.A.,N.S., 1045, 17 AnmCas. 
576. 

34. Ga.—Cook v. Southern By. Co., 

187 S.E. 274, 276, 58 Ga.App. 

723. 

La.—^Platt V. Bender, App., 178 So. 
678, 682. 

35. Ill.—^Pauckner v. Wakem, 83 N. 
E. 202, 204, 231 Ill. 276, 14 L.RA., 
N.S., 1118. 

33 C.J. p 810 note 67 [a]. 
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Yehicles § 399, also 42 C.J. p 1055 note 35-p 1057 
note 55. Por other references consult the Descrip¬ 
tive-Word Index, 

INVITO. See Invitus, Invita, Invitnni post. 

INVITO BEITEFIOIUM NON DATUB.se 

INVITUS, INVITA, INVITUM. The Latin adjec¬ 
tive meaning against one’s will, reluctant, or unwill- 
ing.27 In a particular instance, the neuter form 
^^invitum” has been said to mean “voluntary.”28 

Invito, The ablative case of the adjective, liter¬ 
ally ''being unwilling,” hence against or without the 
assent or consent.38 

INVITUS NEMO EEM COGITUE DEFENDE- 
EE.4® 

IN VOGIBUS VTDENBUM NON A QUO SED AD 
QUID SUMATUE.41 

INVOICE. 

In General 

A term having several significations, the particu¬ 
lar meaning indicated frequently being dependent 
on the context,^2 The courts themselves have never 
been able to agree on a meaning of the word which 


would be applicable to all existing situations.'*^ 
While the word is often used as meaning a written 
account of the particulars of merchandise shipped 
or sent as distinguished from an invoice for goods 
agreed to be delivered, it is equallj^ appropriate 
when employed to designate a list containing items 
of merchandise, together with price or charges, ei¬ 
ther sent or to be sent, to the purchaser.^4 ^oes 
not of itself necessarily indicate to whom the things 
are sent, or even that they have been sent at all.'*^ 
The word has been variously defined as meaning an 
account or catalogue of goods, with the value, 
marks, or particular description thereof annexed;^® 
a list of goods sold and the prices charged for them, 
or the goods consigned and the value at which the 
consignee is to receive themj^T a list or account of 
goods or merchandise sent or shipped by a mer¬ 
chant to his correspondent, factor, or consignee, con¬ 
taining the particular marks of each description of 
goods, the value, charges, and other particulars 
a list or catalogue of property merely 9 a list sent 
to a purchaser, factor, consignee, etc., containing the 
items, together with the prices and^ charges, of 
merchandise sent or to be sent to him;50 a mere 
detailed statement of the nature, quantity, and cost 
or price of the things invoiced ;5i a statement on 
paper concerning goods sent to a customer for sale 
or on approval;52 a writing showing the articles 


36. A maxim meaning “A benefit is 
not conferred on one who is unwill¬ 
ing to receive it; that is to say, 
no one can be compelled to accept 
a benefit.”—Black L.D. 

Applied in Whitney’s Estate, 3 Pa. 
Co. 498, 511. 

37. Andrews Latin-English Lexicon. 

38. Contrasted with “in invitnm’^ 

In discussing the validity of a 

foreign assignment as against the 
claims of attaching local creditors, 
the court said: “The test is not the 
name of the assignment [whether 
common law or statutory], but its 
nature, as being invitum (voluntary) 
or in invitum (compulsory).”— 
Schoenwald v. McDonald, 5 Alaska 
442, 448. 

39. Black LuD. 

Ab invito—^by or from an unwill¬ 
ing party. “A transfer ab invito 
Is a compulsory transfer.”—Black 
Ii.D. 

Invito debitore—^against the will 
of the debtor.—Black L.D. 

Invito domino—^against the will of 
the owner; the owner being unwill¬ 
ing; without the owner's consent— 
Black L.D. 

40. A maxim meaning ”Nobody is 
compelled against his will to defend 
his own.”—^Morgan Leg.Max. 

41. A maxim meaning **In discours¬ 
es, it is to be considered not from 


what, but to what, it is advanced.” 
—^Black LuD. 

42. Mo.—Securities Inv. Co. of St 
Louis V. International Shoe Co., 
App., 5 S.W.2d 682, 685. 

43. Mo.—Securities Inv. Co. of St. 
Louis V. International Shoe Co., 
supra. 

Variety of definitions 

The inability of the courts to 
reach an accord as .to one general 
meaning of the word “is indicated 
by the variety of definitions approv¬ 
ed in S3 C.J. p 811, and the cases 
collated thereunder.”—Securities Inv. 
Co. of St. Louis v. International 
Shoe Co., supra. 

44. Mo.—Securities Inv. Co. of St. 
Louis V. International Shoe Co., 
supra. 

45- Mo.—Securities Inv. Co. of St. 
Louis V. International Shoe Co., 
supra. 

46. Colo.—Cramer v. Oppenstein, 27 
P. 713, 714, 16 Colo. 495. 

Iowa.—Corpus Juris quoted in State 
v. Standard Oil Co. of Indiana, 271 
N.W. 185, 187, 222 Iowa 1209. 

47. U.S.—Greis v. Fidelity & Cas¬ 
ualty Co. of New York, D.C.Okl., 
19 P.Supp. 480, 481. 

Ala.—Southern Express Co. v. Hess, 
53 Ala. 19, 22. 

Iowa.—Corpus Juris quoted In State 
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V. standard Oil Co. of Indiana, 271 
N.W. 185, 187, 222 Iowa 1209. 

48. Ga.—Southern P. Ins. Co. v. 
Knight, 36 S.B. 821, 824, 111 Ga. 
622, 78 Am.S.R. 216, 52 L.R.A. 70. 

Iowa.—Corpus Juris quoted in State 
V. Standard Oil Co. of Indiana, 271 
N.W. 186, 187, 222 Iowa 1209. 

49. Colo.—Cramer v. Oppenstein, 27 
P. 713, 714, 16 Colo. 495. 

Iowa.—Corpus Juris quoted in State 
V. Standard Oil Co. of Indiana, 271 
N.W. 185, 187. 222 Iowa 1209. 

50. Iowa.—Corpus Juris quoted in¬ 
state V. Standard Oil Co. of Indi¬ 
ana, 271 N.W. 185, 187, 222 Iowa 
1209. 

33 C.J. p 811 note 79. 

51. Ark.—Gamer Mfg. Co. v. Cor¬ 
nelius Lumber Co„ 262 S.W. 1011, 
1014, 165 Ark. 119. 

Iowa.—Corpus Juris quoted in State 
V. Standard Oil Co. of Indiana, 271 
N.W. 185, 187, 222 Iowa 1209. 

Mo.—Securities Inv, Co. v. Interna¬ 
tional Shoe Co., App., 5 S.W.2d 
682, 685. 

N.Y.—Tanenbaum Textile Co., Inc. v. 
Schlanger, 40 N.E.2d 225, 226, 287 
N.T. 400. 

83 C.J. p 811 note 80. 

52. Ga.—Southern F. Ins. Co. v. 
Knight. 36 S.E. 821, 824, 111 Ga. 
622, 78 Am.S.R. 216, 52 L.R.A. 70. 

Iowa.—Corpus Juris quoted in State 
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sold, with the selling price of eachj^s a written 
account of the particulars of merchandise shipped 
or sent to a purchaser, consignee, factor, etc., with 
the value or prices and charges annexed a writ¬ 
ing made on behalf of an importer, specifying the 
merchandise imported, and its cost or value.55 An 
invoice usually contains the price of the goods sent, 
the quality, and the charges on them made to the 
consignee.^® The invoice of goods sometimes means 
the goods themselves ;57 the lot or set of goods as 
shipped or received.^ 8 

As Evidence of Title 

Standing alone, an invoice carries no implication 
of ownerships^ and is not regarded as evidence of 
title. It is neither a bill of sale,61 nor a con¬ 


tract,62 nor evidence of a sale;68 it does not trans¬ 
fer the title ;64 it is as appropriate to a bailment as 
to a sale. 65 

Other Terms Compared 

The term has been held synonymous with ^T>ill'^ 
see 10 C.J.S. p 381 note 23, and ^‘bill rendered” see 
10 C.J.S. p 385 note 82 in Pocket Parts; and has 
been distinguished from “estimate” see 31 C.J.S. p 
183 note 47, “inventory” see ante p 757 note 22, 

and “proceeds.”66 

In Phrases 

Invoice price. The amount at which the goods 
are invoiced to the purchaser;67 the cost or value 
of the property at the shipping point.68 


V. standard Oil Co. of Indiana, 271 
N.W. 185, 187, 222 Iowa 1209. 

53. Ga.—Flag Fish Co. v. Mann 
Seafood, App., 34 S.E.2d 294, 295. 

54. Iowa.— Corpus Juris quoted in 
State V. Standard Oil Co. of Indi¬ 
ana, 271 N.W. 185, 187, 222 Iowa 
1209. 

33 C.J. p 811 note 82. 

Otherwise expressed 
It is usually a paper made out by 

the owner or shipper of a cargo.— 

Paine v. Maine Mutual Marine Ins. 

Co., 69 Me. 568, 571. 

55. Cal.—Pierce v. Southern Pac. 
Co.. 47 P. 874, 877, 120 Cal. 156. 

Iowa.— Corpus Juris quoted iu State 
V. Standard Oil Co. of Indiana, 271 
N.W. 185, 188, 222 Iowa 1209. 

Invoices of imported goods see Cus¬ 
toms Duties §§ 100-103, and other 
references in title index sub verbo 
Invoice. 

56. Ga.—Southern Fire Ins. Co. v. 
Knight. 36 S.E. 821, 824. Ill Ga, 
622, 78 Am.S.11. 216, 52 L.R.A. 70. 

Iowa,— Corpus Juris quoted in State 
V. Standard Oil Co. of Indiana, 271 
N.W. 185, 188, 222 Iowa 1209. 

57. N.Y.—Sturm v. Williams, 38 N. 
Y.Super. 326, 342. 

58. Tenn.—State v. Texas Co., 116 
S.W.2d 683, 684, 173 Tenn. 154. 

59. Tex.— Corpus Juris cited in J. 
M. Radford Grocery Co. v. Hoth- 
an, Civ.App., 42 S.W.2d 119, 120. 

33 C.J. p 811 note 86. 

60. tr.S. —Greis v. Fidelity & Cas¬ 
ualty Co. of New York, D.C.Okl., 
19 F.Supp. 480, 481. 

Ark;—Gamer Mfg. Co. v. Cornelius 
Lumber Co., 262 S.W. 1011, 1014, 
165 Ark. 119. 

Cal.— Corpus Juris quoted in Univer¬ 
sal Credit Co, v. M. C. Gale, Inc., 
105 P.2d 1003, 1004, 40 Cal.App.2d 
796. 

Mo.—^Securities Inv. Co. v. Interna¬ 


tional Shoe Co., App., 5 S.W.2d 682, 
685. 

33 C.J. p 811 note 86. 

61. U.S.—Greis v. Fidelity & Cas¬ 
ualty Co. of New York, D.C.Okl., 
19 F.Supp. 480, 481. 

Ark.—Gamer Mfg. Co. v. Cornelius 
Lumber Co., 262 S.W. 1011, 1014, 
166 Ark. 119. 

Cal.— Corpus Juris quoted in Univer¬ 
sal Credit Co. v. M. C. Gale, Inc., 
105 P.2d 1003, 1004, 40 Cal.App.2d 
796. 

Mo.—Securities Inv. Co. v. Interna¬ 
tional Shoe Co., App., 6 S.W.2d 682, 
685. 

33 C.J, p 811 note 87. 

‘"Bill of sale” defined see the C.J.S. 
title Sales § 1, also 65 C.J. p 38 
notes 20-26. 

62. N.Y.—Tanenbaum Textile Co., 
Inc. v, Schlanger, 40 N.E.2d 225, 
226, 287 N.Y. 400. 

63. U.S.—Greis v. Fidelity & Cas¬ 
ualty Co. of New York, D.C.Okl., 
19 F.Supp. 480, 481. 

Ark.—Garner Mfg. Co. v. Cornelius 
Lumber Co., 262 S.W. 1011, 1014, 
165 Ark. 119. 

Cal.— corpus Juris quoted in Uni¬ 
versal Credit Co. v. M. C. Gale, 
Inc., 105 P.2d 1003, 1004, 40 Cal. 
App.2d 796. 

Mo.—Securities Inv. Co. v. Interna¬ 
tional Shoe Co., App,, 5 S.W.2d 
682, 685. 

33 C.J. p 811 note 88. 

Evidence of valne 
An invoice, like a bill of lading, 
is regularly made out when the car¬ 
go is completed, and is prima facie 
evidence of value, and no more, and 
is uniformly admissible in evidence. 
—Graham v. Pennsylvania Ins. Co., 
C.C.Pa., 10 F.Cas.No.5,674, 2 Wash. 
C.C. 113. 

Evidence of receipt of goods 
U.S.—^Field v. Moulson, C.C.Pa.; 9 
F.Cas.No.4,770, 2 Wash.aC. 166. 

64. Cal.—Corpus Juris quoted iu 
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Universal Credit Co. v. M. C. Gale, 
Inc., 105 P.2d 1003, 1004, 40 Cal. 
App.2d 796. 

N.C.—Garrison v. Vermont Mills, 68 
S.E. 142, 143, 152 N.C. 643. 

See also the C.J.S. title Sales § 267, 
also 55 C.J. p 583 note 46. 

65. Ark.—Gamer Mfg. Co. v. Cor¬ 
nelius Lumber Co., 262 S.W. 1011. 
1014, 165 Ark. 119. 

Cal.—Corpus Juris quoted in Univer¬ 
sal Credit Co. v. M. C. Gale, Inc., 
105 P.2d 1003, 1004, 40 Cal.App.2d 
796. 

Mo.—Securities Inv. Co. v. Interna¬ 
tional Shoe Co., App., 6 S.W.2d 
682, 685. 

33 C.J. p 811 note 90. 

66. N.Y.—Tradesmen’s Nat. Bank v. 
National Surety Co., 62 N.E. 670, 
672, 169 N.Y. 563. 

67. N.Y.—^Larkin Co. v. New York, 
C. & St. L. R. Co., 162 N.Y.S. 870, 
871, 98 Misc. 446. 

Similarly stated 

(1) The prime cost, the value.—Le 
Roy V. United Ins. Co., 7 Johns., N. 
Y., 343, 354. 

(2) Sometimes it means the prime 
price or cost of goods, although 
there is no invoice in fact.—Sturm 
V. Williams, 38 N.Y.Super. 326, 342. 

As a circumstanoe in determining 
actual value 

The invoice price of an article is 
a circumstance to be considered in 
determining what is its actual val¬ 
ue but it is far from conclusive on 
the question.—Southern Fire Ins. Co. 
V. Knight, 36 S.E. 821, 824, 111 Ga. 
622, 78 Am.S.R. 216, 62 L.R.A. 70. 

68. Iowa.—State v. Standard Oil Co. 
of Indiana, 271 N.W. 185. 188, 
222 Iowa 1209. 

33 C.J. p 811 note 94. 

Cost price see 20 C.J.S. p 243 notes 
13, 14. 
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The term has been held synonymous with “in¬ 
voice value.”^^ 

Invoice value. As applied to a stock of goods, a 
phrase with a well defined and well understood 
meaning in the commercial and business world, used 
to indicate the cost price or the amount at which 
the goods were invoiced by the seller to the pur¬ 
chaser;"® the value as it is stated in or upon the 
invoiced 1 

The term has been held equivalent to ‘T)Ook val¬ 
ue” see 11 C.J.S. p 522 note 18, and may be equiv¬ 
alent to “shipping value.”'' 2 It has also been held 
synonjmous with “invoice cost” see 20 C.J.S. p 243 
note 12.1 in Pocket Parts, and “invoice price” see 
supra. 

Other phrases employing the word are set out in 
the note.'^2 Additional phrases as to which more 
recent adjudications have not been found see 33 
C.J. p 811 notes 99-4. 

IKVOKIE. To call on for aid or protection; to in¬ 
vite earnestly or solenmly, as in prayer; to solicit 
or demand by invocation, as, to invoke the Supreme 
Being, or to invoke His aid.*^^ 


INVOLUNTAEILT. In an involuntary manner.'^s 
The term has been distinguished from “willfully. 

INVOLITNTABY. The word has reference to an 
action or movement opposed to volition or desire, 
or to an action perfonned under duress.*^S it has 
been defined as meaning contrary or opposed to will 
or desire; independent of volition or consenting ac¬ 
tion of mind;''® not having will or power of 
choice;^® not in accordance with the actor’s will 
or choicenot proceeding from choicenot un¬ 
der the influence or control of the will;83 not vol¬ 
untary or willing; unintentional; unwilling.^^ Tiie 
term signifies inadvertence.SS It includes “acci¬ 
dent al.”S 6 

The word is the antithesis®7 or antonym®® of “vol¬ 
untary;” is not the equivalent of “undesigned”®® 
and “unintentional;”®® and is distinguished from 
“willful.”®! 

It has been held to be a synonym of “compul¬ 
sory” see 15 C.J.S. p 790 note 25 in Pocket Parts. 

Involuntary servitude. The condition of a person 
compelled to do services for another® 2 or placed un- 


Invoice price: 

In sales contract defined and con¬ 
strued see the C.J.S. title Sales 
§ 75, also 55 C.J. p 228 notes 42- 
48. 

Under contracts limiting carrier’s 
liability for loss or injury as to 
goods see Carriers §§ 102 c, 113. 

69. Minn.—Knopfler v. Flynn, 160 
^r.W. 860, 862, 135 Minn. 333, Ann. 
Cas.l918E 538. 

70. Minn.—^Knopfler v. Flynn, su¬ 
pra. 

Invoice value as affecting measure 
of damages in action against wa^ 
ter carrier for loss or injury to 
cargo see the C.J.S. title Ship¬ 
ping § 158, also 58 C.J. p 496 notes 
24, 25. 

71. tr.S.—^Arthur v. Goddard, N.T., 
96 U.S. 145, 146, 24 L.Ed. 814. 

Ascertainable fact 

The invoice value of a stock of 
goods is an ascertainable fact, and 
a representation of such value is a 
representation of a fact on which 
reliance may be placed in the pur¬ 
chase of the goods.—^Knopfler v. 
Flynn, 160 hT.W. 860, 862, 13S Minn. 
333, Ann.Cas.l918E 538. 

72. Eng.—^Anderson v. Morice, Li.Il. 
10 C.P. 609, 614. 

73. Phrases construed 

(1) “Invoice book” see 11 C.J.S. 
p 620 in Pocket Parts. 

(2) “Invoice cost” see 20 CJ.S. 
p 243 note 6. 

(3) “Invoiced gallonage,” refer¬ 
ring to gasoline placed in tank cars, 
is the amount placed in the tank car 


by the refinery at the point of load¬ 
ing.—State V. Standard Oil Co. of 
Indiana, 271 N.W. 185, 188, 222 Iowa 
1209. 

74. Webster New Int.D. 

“The jurisdiction of a court is in¬ 
voked when an action is begun by 
the filing of a complaint and the is¬ 
suing of a summons.”—Givan v. 
Marion Superior Court, Room 2, 191 
N.E. 144, 146, 207 Ind. 74. 

75. Century O. 

Phrase 

“Involuntarily paid,” as referring 
to assessments which can be col¬ 
lected by distraint.—Greene v. E. H. 
Taylor, Jr., & Sons, 212 S.W. 925, 
928, 184 Ky, 789. 

76. Ind.—^Pennsylvania Co. v. Rees- 
or, 108 N.E. 983, 986, 60 Ind.App. 
636. 

68 C.J. p 294 note 16. 

77. Mo.—Curry v. Federal Life Ins. 
Co., 287 S.W. 1053, 1066, 221 Mo. 
App. 626. 

78. Miss.—Shilling v. State, 109 So. 
737, 739, 143 Miss. 709. 

Mo.—Curry v. Federal Life Ins. Co., 
287 S.W. 1053, 1056, 221 Mo.App. 
626. 

79. Tex.—^Kennedy v. .®tna Life 
Ins. Co., 72 S.W. 602, 603, 31 Tex. 
Civ.App. 509. 

80. Mo.—Curry v. Federal Life Ins. 
Co., 287 S.W. 1053, 1056, 221 Mo. 
App. 626. 

81. R.I.—State V. McVay, 132 A. 
436, 438, 47 R.L 292, 44 A.L.R. 
672. 


82. Mo.—Curry v. Federal Life Ins. 
Co., 287 S.W. 1053, 1056, 221 Mo 
App. 626. 

Neb.—Globe Indemnity Co. v. Thay¬ 
er County Bank, 282 N.W. 400, 
402, 135 Neb. 484. 

83. Mo.—Curry v. Federal Life Ins. 
Co., 287 S.W. 1063, 1066, 221 Mo. 
App. 626. 

84. Tex.—^Kennedy v. .ffitna Life 
Ins. Co., 72 S.W. 602, 603, 31 Tex. 
Civ.App. 609. 

85. Wis.—Clemens v. State, 185 N. 
W. 209, 214, 176 Wis. 289. 

86. Tex.—^Kennedy v. .®tna Life 
Ins. Co., 72 S.W. 602, 604, 31 Tex 
Civ.App. 509. 

87. Ala.—^McManus v. State, 36 Ala. 
285, 291. 

Wis.—State v. Preston, 34 Wis. 675, 
684. 

88. Tex—^Kennedy v. JEJtna Life 
Ins. Co., 72 S.W. 602, 603, 31 Tex 
Civ.App. 509. 

89. Iowa.—Smouse v. Iowa State 
Traveling Men’s Assoc., 92 N.W. 
53, 54, 118 Iowa 436. 

90. Iowa.—Smouse v. Iowa State 
Traveling Men's Association, su¬ 
pra. 

More specifically stated 
Mass.—^Brown v, Kendall, 6 Cush. 
292, 294. 

33 aJ. p 812 note 11 [a]. 

91. Tex—Caldwell v. State, 116 S. 
W. 597, 55 TexCr. 164, 131 Am, 
S.R. 809. 

68 C.J, p 277 note 58. ^ 

92. Mo.—^Thompson v. Bunton, 22 S. 
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der constraint to work for or to remain in the serv¬ 
ice of another.93 The term includes enforced la¬ 
bor,but a distinction has been made between the 
kind of ^^involuntary servitude” which is akin to 
slavery and the enforced labor under the road stat¬ 
utes and ordinances and the like service or “invol¬ 
untary servitude” on juries, or in the militia, or in 
the army, or in removing snow or ice from side¬ 
walks, gutters, etc.Compulsory imprisonment at 
hard labor without pay is “involuntary servitude for 
crime.”33 ^T[nvoluntary servitude” in the constitu¬ 
tional sense see Constitutional Law § 203. 

Other phrases emplo 5 dng the word are set out in 
the note.^*^ Still other phrases as to which more 
recent adjudications have not been found see 33 C.J. 
p 812 notes 18-28. 

mVOLUNTABT MANSLATOHTEE. See Homi- 
cide §§ 55-63; in connection with death caused by 
automobile see the C.J.S. title Motor Vehicles § 657, 
also 42 C.J. p 1354 note 40-p 1355 note 42. 


INVOLUNTAET SERVITUDE. See Involuntary 
ante. 

INVOLUTIONAL INSANITY. See Insane Persons 
§ 2 b (5). 

INVOLVE. A word difficult to define with preci¬ 
sion. Its primary signification is to roll up or de- 
velop.38 It also means to comprise; to contain; to 
include by rational or logical construction to 
connect with something as a natural or logical con¬ 
sequence or effect; to include necessarily;^ to im¬ 
ply ;2 to include; to necessitate as a result or le¬ 
gal consequence.3 

“Involve” has been held sjmonymous with “com¬ 
prise” see 15 C.J.S. p 709 note 9 (2) in Pocket 
Parts, “effect” see 28 C.J.S. p 838 note 84, “em¬ 
brace” see 29 C.J.S. p 755 note 34, and “relate;”^ 
and “involved” has been held synonymous with “af¬ 
fected” see 2 C.J.S. p 919 note 3.1 in Pocket Parts. 

Involving, The word “involving” has been held 
to possess connotations such as “implying,” “includ- 


W. 863, 864, 117 Mo. 88, 88 Am. 
S.R. 639. 20 Li.B.A. 462. 

93. XJ.S.—^Arthur v. Oakes, Wis., 63 
P. 310, 318, 11 C.C.A. 209, 25 L. 

R. A. 414. 

94. Minn.—State v. West, 43 N.W. 
845, 847, 42 Minn. 147. 

95. Kan.—State v. Topeka, 12 P. 
310, 816, 36 Kan. 76, 59 Am.S.R. 
629. 

96. U.S.— 'Eh parte Wilson, Mich., 5 

S. Ct 935, 944, 114 U.S, 417, 29 L. 
Ed. 89. 

Imprisonment at hard labor see 
Criminal Law § 1991. 

97. Phrases construed 

(1) “Casual and involuntary” see 
14 C.J.S. p 29 note 38. 

(2) “Casual and involuntaiw way” 
see 14 C.J.S. p 29 note 39. 

(3) “Involuntary act” see 1 C.J. 
S. p 925 note 31.3 in Pocket Parts. 

(4) “Involuntary absence.”—^Bddy 
County V. Wells County, 11 N.W.2d 
60, 62, 73 N.D. 33. 

Loss of settlement by reason of ab¬ 
sence see the C.J.S. title Paupers 
§ 41, also 48 C.J. p 489 notes 8-18. 

(5) “Involuntary admissions of li¬ 
ability” in account stated see Ac¬ 
count Stated § 29 b <2). 

(6) “Involuntary appointment,” as 
distinguished from “voluntary des¬ 
ignation” see 26 C.J.S. p 1241 note 
76. 

(7) “Involuntary assignment” dis¬ 
tinguished from assignment for ben¬ 
efit of creditors see Assignments for 
Benefit of Creditors § 4 £, 


(8) “Involuntary bailee” see Bail¬ 
ments § 26 a note 79, § 35 a note 94. 

(9) “Involuntary bailment” see 
Bailments § 16 b. 

(10) “Involuntary confession” de¬ 
fined see Criminal Law § 817 b. 

(11) “Involuntary deposit” see De¬ 
positaries § 2 a. 

(12) “Involuntary discontinuance” 
see Dismissal and Nonsuit § 2. 

(13) “Involuntary dissolution” see 
Banks and Banking §§ 472-485, 1026. 

(14) “Involuntary intoxication” 
see Criminal Law § 69. 

(16) “Involuntary manslaughter** 
see Homicide §§ 55-63. 

(16) “Involuntary nonsuit’* see 
Dismissal and Nonsuit § 3 a. 

(17) “Involuntary payment,” in 
connection with recovery of public 
Improvement assessments see the C. 
J.S. title Municipal Corporations § 
1576, also 44 C.J. p 811 note 92-p 
812 note 17, and as not being with¬ 
in the rule of application of pay¬ 
ments see the C.J.S. title Payment 
§ 51, also 48 C.J. p 642 note 46-p 
643 note 56. 

(18) “Involuntary political or civil 
division of the state” and other 
phrases of similar import in which 
the word is employed in the defini¬ 
tion of county see Counties § 1. 

(19) “Involuntary proceedings” see 
Bankruptcy S§ 71—139 and Insolven¬ 
cy § 6. 

(20) “Involuntary self-destruction” 
includes all those cases where a per¬ 
son, without intending to accomplish 
his own death, carelessly and negli¬ 
gently does acts,, which may natural¬ 
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ly and probably result, and do in 
fact result, in death.—Courtemanche 
V. Supreme Ct. I. O. P., 98 N.W. 749, 
751, 136 Mich. 30, 112 Am.S.R. 345, 
64 L.R.A. 668. 

(21) “Involuntary transfers” see 
Conflict of Laws § 18 d (4), § 19 c 
( 2 ). 

(22) “Involuntary trespass” see 
Animals § 187 b. 

(23) “Involuntary trusts” see the 
O.J.S. title Trusts § 18, also 65 C.J. 
p 229 notes 17-20. 

(24) “Involuntary unemployment” 
as used in Unemployment Compensa¬ 
tion Acts see the C.J.S. title Social 
Security and Public Welfare. 

98. Cal.—Copertini v. Oppermann, 
18 P. 256, 258, 76 C^l. 181—Hol¬ 
man V. Taylor, 31 Cal. 338, 340. 

99. Cal.—Copertini v. Oppermann, 
18 P. 256, 258, 76 Cal. 181—Hol¬ 
man V. Taylor, 31 Cal. 338, 340. 

1. Ohio.—State v. Barr, 8 Ohio S. & 
C. P. 541, 643, 5 Ohio N.P. 435. 

2. Ind.—^Baltimore & O. S. W. R. 
Co. V. Evans, 82 N.E. 773, 779, 169 
Ind. 410. 

Ohio.—State v. Barr, 8 Ohio S & C. 
P. 541, 543, 6 Ohio N.P. 435. 

3. Ind.—Baltimore & O. S. W. R. 
Co. V. Evans, 82 N.B. 773, 779, 169 
Ind, 410. 

4. Colo.—Wyatt v. Larimer & Weld 
Irr. Co., 33 P. 144, 147, 18 Colo. 298, 
36 Am.S.R. 280. 

33 C.J. p 812 note 39 [a]—53 C.J. p 
1184 note 43 [a]. 



INVOLVE—IPSE 


48 C.J.S. 


ing,” “relating to ” “growing ont of,” and “necessi¬ 
tating as a result or legal consequence.”^ In a spe¬ 
cific instance it has been held to have the meaning 
of the word “requiring.”® 

Phrases einplo 3 ring the word are set out in the 
note.*^ Other phrases as to which more recent ad¬ 
judications have not been found see 33 C.J. p 812 
note 43-p 813 note 58. 

IOTA. The minutest quantity possible, “iota” be¬ 
ing the smallest Greek letter. The word “jot” is 
derived therefrom.® 

I. 0. XJ. A memorandum of debt, consisting of 
these letters in abbreviation of owe you,” a sum 
of money, and the debtor’s signature.® It is some¬ 
times written 0. you.” In this form, it has been 
said to be clearly an acknowledgment of indebted¬ 
ness to the amount specified and to the person to 
whom it is addressed, such person not intended to 
be ascertained in the tenor of the writing but by 
something extrinsic thereto.^® As acknowledgment 
of debt in commercial paper see Bills and Notes § 
84 b (1) (b) aa. 


IOWA. The name of one of the states of the 
United States, admitted into the Union as the six¬ 
teenth state by act of congress approved December 
28, 1846.11 

IPS^ LEGES CUPIUNT UT JUEE REGAN- 
TXJR.12 

IPSE. Latin, he himself; the same; the very per¬ 
son.!® 

Ipse dixit Literally '^e himself said it;” a bare 
assertion resting on the authority of an individu¬ 
al.!^ Illustrations of its use are given in the note.!® 

Ipsissimis verbis. In the identical words; op¬ 
posed to “substantially.”!® Illustrations of the use 
of the term are set out in the note.!*^ 

Ipso facto. The term has in law a very well de¬ 
fined signification.!® It has been defined as mean¬ 
ing by the fact itself;!® by the mere fact;®® by the 
very act itself;®! by the fact or act itself; by, or 
as the result of the mere act or fact; by the mere 
effect of an act or a fact.®® A proceeding ipso fac¬ 
to void is one which has not prima facie validity, 
but is void ab initio.®® 


5. U.S.—Taub ▼. Bowles, Em.App., 
149 F.2d 817, 820. 

S. Ill.—^Leddy v. Board of Eiduca- 
tion, 160 IlLApp. 187, 190. 

7. Phrases construed 

(1) ‘‘Amount involved” see 3 CJ. 
S. p 1058 note 8 . 

( 2 ) “Case Involving construction 
of the revenue laws” see 14 O.J.S. p 
1 note 36. 

(3) “Cases involving the tax or 
revenue laws” see 14 C.J.S. p 2 note 
53. 

(4) “Heavily involved in debt” 
see 39 C.J.S. p 878 note 47 (1). 

( 6 > “Orders or decrees involving 
merits” see Appeal and Error 5 99. 

( 6 ) “Subject matter involved,” as 
meaning the possession, ownership, 
or title to the property or other val¬ 
uable thing which is to be deter¬ 
mined by the result of the action.^— 
Conaughty v. Saratoga County Bank, 
92 K.Y. 401, 404—^Dr. Jaeger’s Sani¬ 
tary Woolen System Co. v. Le Bou- 
tillier, 17 N.T.S. 736, 787, 63 Hun 297. 

8 . Black E.D. 

9- Black I 4 .D. 

Otherwise expressed 

An L O. U. professes to be the re¬ 
sult of an account stated in respect 
of a debt due.—^Lemere v. Elliott, 6 
H. & 3Sr. 656, 659, 158 Reprint 271. 

la RI.—^Kinney v. Plynn, 2 R.I. 

319, 323, 329. 

U. Bouvier RD. 

12 . A maxim meaning “The laws 


themselves reauire that they should 
be governed by right”—^Black !L.D. 

Applied in Altham's Case, 8 Coke 
•148a, 152a. 77 Reprint 698—^Rooke's 
Case, 5 Coke 99b, 100a, 77 Reprint 
209—Butler’s Case, 3 Coke 25a, 32b, 
76 Reprint 684, quoting Cato—Bank¬ 
rupts’ Case, 2 Coke 25a, 25b, 76 Re¬ 
print 441. 

13. Black E.D. 

14. Black L.D. 

15. ZUustrative uses 

(1) A decision of a court con¬ 
trary to statute is said to have no 
support “save the arbitrary ipse dix¬ 
it” of the court.—^In re Burnette, 78 
P. 440, 443, 70 Kan. 229. 

(2) An allegation by a wife, not 
authorized by the husband, in an ac¬ 
tion by husband and wife is referred 
to as “the mere ipse dixit of the 
wife.”—^Lewis v. Holmes, 34 So. 66 , 
68 , 109 Ea. 1030. 5 L.R.A. 274. 

(3) A charge that certain serv¬ 
ices were worth only one hundred 
dollars is said to be “the mere ipse 
dixit” of the person objecting to the 
payment of two hundred and fifty 
dollars therefor as excessive.—^Best 
V. Southern Hide Co., 129 So, 614, 
6*16, 170 La. 997. 

16; Black Xj.D. 

17. Ulustzative uses 

(1) “On a writ of error, many 
things will always be presumed or 
intended, in law as well as in fact, 
to have happened, which are not 
Ipsissimis verbis or substantively so 
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set out on the record, but are plainly 
to be inferred to have happened 
from what is set out.”—Townsend v. 
Jemison. Miss., 7 How., U.S., 706, 719, 
12 L.Ed. 880. 

(2) “There is nothing to indicate 
that, if the accumulations are not di¬ 
rected in ipsissimis verbis to be 
made in order to create an estate, 
they are without the ban of the stat¬ 
ute.”—Thom V. Le Breteuil, 33 N.T. 
S. '849, 855, *86 App.Div. 405. 

(3) ,Rule that testimony as to 
statements of a deceased witness is 
not required to be ipsissimis verbis 
in order to be competent.—Summons 
V. State, 5 Ohio St. 325, 345. 
Itpslssixna verba 

Ont—^Brunker v. Mariposa, 22 Ont. 
120, 123. 

la Neb.—State v. Lansing, 64 N.W. 
1104, 1109, 46 Neb. 514, 35 L.RA. 
124. 

19. Neb.—State v. Lansing, supra. 

33 C.J. p 813 note 6 o. 

2 a Mo.—^Barber Asphalt Pav. Co. v. 
Hayward, 164 S.W. 140, 141, 248 
Mo. 280. 

Neb.—State v. Lansing, 64 N.W. 1104, 
1109, 46 Neb. 514, 3*5 L.R.A. 124. 

21 . Neb.—State v. Lansing, supra. 

22. Mo.—^Barber Asphalt Pav. Co. 
V. Hayward, 154 S.W. 140, 141, 248 
Mo. 280. 

2 a Neb.—State v. Lansing, 64 N.W. 
1104, 1109, 46 Neb. 614. 35 L.RA. 
124. 
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In English ecclesiastical law, *^ipso facto” is a 
<jeiisure of exeominniiication in the ecclesiastical 
court, immediately incurred for divers offenses, aft¬ 
er lawful trial.24 

Ipso jure. By the law itself; by the mere oper¬ 
ation of law.25 

IPSWICH, DOMESDAY OF. The earliest bor¬ 
ough court, of which there is any record, with elec¬ 
tive officers sitting regularly and administering a 
customary law of the sea.26 

lEADE. A decree of the Sultan 27 

IRA FUROR BREVIS EST.28 

IRA HOMINIS NON IMPLET JUSTITIUM 
DEL.29 

IRA MOTXJS. Latin, moved or excited by anger 
or passion; a term formerly used on occasions in 
the plea of son assault demesne.20 

IRATE. Moved by anger; provoked, irritated, 
having a sudden and strong displeasure.2i 

IRE AD LARG-UM. Latin, to go at lai^o; to es-. 
cape; to be set at liberty.22 

IRENABCHA. In Roman law, an officer; literally, 
a peace-officer or magistrate.22 

IRIDECTOMY. In surgeiy, act or process of cut¬ 
ting out a portion of the iris to form an artificial 
pupiL24 The term has been applied to an opera¬ 
tion by which a piece of the iris was taken from 
each eye and the crystalline lens removed from the 

right.25 


IRISH MOSS. See Carrageen or Irish Moss 12 C. 
J.S. p 1152 note 5. 

IRON. As a mineral see the C.J.S. title Mines and 
Minerals § 2, also 33 C.J. p 813 note 76; as a unit 
of measurement for shoe soles see the C.J.S. title 
Weights and Measures § 1, also 33 C.J. p 813 note 
77. 

Pig iron. The product of a blast furnace used 
for the purpose of reducing iron ores, and contain¬ 
ing, among other things, a larger proportion or per¬ 
centage of carbon than either steel or puddled iron 
bars.26 The term was derived from the shape which 
the ii-on assumed in the sand beds in which it was 
first cast; and when first used had reference to 
a particular shape or form. It has since acquired a 
larger meaning, and as used at present includes any 
product of the blast furnace that is cast in any con¬ 
venient form or shape, without reference to what 
the form or shape may be.27 

Scrap iron. Waste or refuse iron that has been 
in actual use and is'fit only to be remanufactured.28 
As used in railway tariffs, the term means iron or 
steel having value for remelting purposes only.29 
The term has been held to include cutting and clip¬ 
pings, not put to actual use, but no longer capa¬ 
ble of any use until remanufactured,^® old, broken 
iron chains, fit only for remanufacture,and old, 
worn-out, obsolete, broken, and cut iron or dis¬ 
mantled machinery, and parts thereof, entirely un¬ 
fit for original use and having no commercial value 
except for remelting purposes;^2 and not to include 
completed rails, never in actual use, but several 
years old and somewhat rusty,^2 engines and dyna¬ 
mos which had been through a fire but were in a 


34. Black L.D. 

25. Black L.D. 

26. Black L..D. 

27. Black L..D. 

2a. A maxim meaning: “Anger Is a 
short insanity.”—Black L.D. 

Applied in Beardsley v. Maynard, 
4 Wend., N.Y., 336, 355. 

29. A maxim meaning “The wrath 
of a man does not fulfil the justice 
of God.”—^Morgan Leg.Max. 

30. Black L.D. 

31. U.S.—Sweeney v. Capital News 
Pub. Co., D.C.Idaho, ' 37 P.Supp. 
355, 357. 

32. Black L.D. 

33. Black L.D. 

34. Webster IntD. 

36. Mo.—^Knorpp v. Wagrner, 93 S. 
W. 961, 964, 195 Mo. 637^ 

36, Can.—^Dominion Iron, etc., Co., 

48 C. J.S.--49 


Ltd. V.. Rex, 8 Can. Bxch. 107, 142, 
157, 158. 

Pig iron construed within Tariff 
Acts see Customs Duties § 34 note 
76. 

37. La.—Corpus Juris quoted iu 
Tazoo & M. V. R. Co. v. A. Marx & 
Sons, 135 So. 64, 65, 17 La.App. 
172. 

As solid or liquid 
Among ironmasters and those who 
are familiar with the processes by 
which iron ores are reduced and 
made into pig iron and then manu¬ 
factured into wrought iron or steel, 
the term has come to mean and in¬ 
clude as well that substance in a 
molten or liquid state; but since the 
solid form is In general necessary 
to the handling of it as an article 
of trade and commerce, most men 
see it in that form, and so, in com¬ 
mon speech, the term carries with it 
the meaning of something that is 
solid and not liquid; and that is also 
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the meaning conveyed by many of 
the dictionaries.—Dominion Iron, 
etc., Co., Ltd. V. Rex, 8 Can. Exch. 
107, .142, 157, 158. 

38. U.S,—Schlesinger v. Beard, 

Mass., 7 S.Ct. 546, 547, 120 U.S. 
264, 30 L.Ed. 656. 

Scrap iron construed within Tariff 
Acts see Customs Duties § 34 note 
84. 

39. U.S.—Crancer v. U. S., D.C.Mo„ 

23 P.Supp. 690, 691. 

40. U.S.—Schlesinger v. Beard, 

Mass., 7 S.Ct. 546, 648, 120 U.S. 
264, 30 L.Ed. 656. 

41. U.S.—Sheldon v. U. S., N.T., 159 
P. 105, 106, 86 G.C.A 295. 

42. U.S.—Atchison, T. & S. P. By. 
Co. V. U. S. ex rel. Sonken-Galam- 
ha Corporation, C.C.A.M 0 ., 98 P.2d 
457, 458. 

43. U.S.—Dwight V. Merritt, N.T., 

11 S.Ct 768, 770, 140 U.S. 213, 35 
L.Ed. 450. 
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condition permitting repair,rails, perfectly new 
but depreciated in value because of defects, al¬ 
though intended for use as scrap iron,^^ and struc¬ 
tural material in a standing building which is in 
good condition and is not to be tom down.^® It 
has been distinguished from ^‘junk.”^'^ Operation 
of structure and machinery therein for breaking up 
scrap iron as nuisance see the C.J.S. title Nuisances 
§ 75, also 46 C.J. p 723 note 78. 

Steely iron. A grade of mild or soft steel which 
approaches so closely in physical and chemical char¬ 
acteristics the metal known as “malleable wrought 
iron” as to be difficult to distinguish the one from 
the other, or a grade of wrought iron so nearlj’ ap¬ 
proaching steel as to be almost undistinguishable.^S 

It occupies a middle ground between steel and 
wrought iron, containing from about seven-tenths 
of one per cent in carbon down to two-tenths.^^ 
It has been referred to as an unscientific term, prop¬ 
erly used only in cases of doubt and not when the 
physical and chemical qualities are given maHng its 
classification as wrought iron or steel possible.^O 

Other phrases employing the word are set out in 
the note.51 Still other phrases as to which more 
recent adjudications have not been found see 33 C.J. 
p 813 note 78-p 814 note 94 

lEEATIONAL. See Insane Persons § 2 d. 


IRRATIONALITY. See Insane Persons § 2 d. 
IRRECONCILABIil!. Implacable; incompatible; 

inconsistent; not reconcilable.52 

IRREGUSABIiE. A term used to indicate a certain 
class of obligations recognized by the law which 
are imposed on a person without his consent and 
without regard to any act of his own, such as the 
obligation imposed on every man not to strike an¬ 
other without some lawful excuse. The term is dis¬ 
tinguished from recusable obligation.®^ 

IRREDEEMABLE aROTTND RENT. See Ground 
Rents § 9 e. 

IRREFRAGABLE. Incontestable; that cannot be 
refuted or overthrown; undeniable;54 incapable of 
being broken down or refuted.®5 

"Irrefragable proof/" Proof so clear and certain 
as not to admit of denial, dispute, or controversy.®® 

IRREGULAR. Improper or insufficient, by reason 
of departure from the prescribed course; not ac¬ 
cording to rule.®7 

The term has been distinguished from “errone¬ 
ous” see 30 C.J.S. p 1136 note 87, and “void.”®® 

Phrases employing the word axe set out in the 
note.®® Other phrases as to which more recent ad- 


44. Mich.—Northwestern Cooperage 
& Lumber Co. v. Rubinsky, 147 N. 
W. 456, 458, 180 Mich. 413. 

45. La.—Illinois Central R. Co. t. 
McCall, C.C.La„ 147 P. 925. 

4S, Md-—United Railways & Elec¬ 
tric Co. V. H. Wehr & Co., 63 A- 
475, 478, 103 Md. 323. 

47. U.S.—Sheldon v. U. S., N.Y., 159 
P. 105, 106, 86 C.C.A. 295, 

4a. U.S.—Gary v. Cockley, Ohio, 65 
P. 497, 502, 13 C.C.A. 17. 

40. U.S.—Parris v. Magone, C.C.N. 
Y., 46 P, 845, 847. 

50. U.S.—Gary v. Cockley, Ohio, 65 
P. 497, 502, 13 CC.A. 17. 

51. Phrases oonstmed 

(1) “Bar iron” defined and com¬ 
pared with other terms see 9 C.J.S. 
p 1538 notes 57-64. 

<2) “Iron bars” equivalent to, 
and Interchangeable with, “bar iron” 
see 9 C.J.S. p 1538 note 61. 

(3) “Iron hunter,” defined as a 
sawmill employee see the C.J.S. ti¬ 
tle Logs and Logging § 1, also 33 C. 
J. p 813 note 83. 

(4) “Iron in bars” compared with 
“bar iron” see 9 C.J.S. p 1538 note 
63. 

(5) “Iron molder's pattern” de- 
ftcribed as a wooden pattern used in 


molding the cast-iron parts of cer¬ 
tain machinery, and included in the 
term “patterns for machinery.”—^U. 
S. V. R. Hoe & Co., N.Y., 147 P. 201, 
203, 77 aC.A. 427. 

(6) “Iron-safe clause” of insur¬ 
ance policy see Insurance § 572. 

(7) “Oxide of iron,” described as 
iron when it becomes rust.—Meyer v. 
Arthur, N.Y., 91 U.S. *570, 577, 23 L. 
Ed. 45-5. 

(8) “Pig iron and cast iron,” 
construed within an exception clause 
as referring only to such iron in a 
crude or unmanufactured state and 
hence as not applying to fabricated 
articles, or finished merchandise, of 
cast iron construction.—Pacific Cap¬ 
ital v. Allied American Underwrit¬ 
ers, 13 P.2d 760, 761, 125 Cal.App. 
74. 

(9) “‘Scrap' iron or steel.”— 
Thos. W. Ward, Ltd. v. Midland R. 
Co. [1917], 2 K.B. 278, 287. 

(10) “Wrought scrap iron,” as in¬ 
cluding pieces of wrought iron 
thrown away as useless, although 
never actually used.—Schlesinger v. 
Beard, Mass., 7 S.Ct 546, 548, 120 
U.S. 264, 30 L.Ed. 656. 

52. Webster New Intl>. 

Phrase 

“Irreconcilable conflict” as em¬ 
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ployed In connection with inconsist¬ 
ent answers to special interroga¬ 
tories see the C.J.S. title Trial § 563, 
also 64 C.J. p 1177 note 93—p *1180 
note 5. 

53. Black L.D. 

54. N.Y.—Tracy v. Prey, *88 N.Y.S. 
874, 878, 95 App.Div. 579. 

55. Mo.—^Anger v. McCorkle, App., 
253 S.W. 72, 73. 

Phrase construed 

“Irrefragable surface,” one incapa¬ 
ble of being broken down.—^Anger 
V. McCorkle, supra. 

56. N.Y.—Mayer v. Davis, 106 N.Y. 
S. 1041, 122 App.Div. 393—Admire 
V. Admire, 42 N.Y.S.2d 7'55, 760, 
180 Misc. 68. 

Requirement in proving nonaccess to 
overcome presumption of legitima¬ 
cy see Bastards § 6 c. 

57. Black L.D. 

56. Me.—Cobbossee National Bank 
V. Rich, 16 A, 506, 608. 81 Me. 164. 
59u Phrases construed 

(1) “Irregular deposits” see De¬ 
positaries § 2 a, b; with reference 
to bank deposits see Banks and 
Banking f 272 in Pocket Parts. 

(-2) “Irregular heir” see 39 C.J.S. 
p 885 note 70 (22). 

(3) “Irregular indorsement” see 
title index to Bills and Notes. 
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judications have not been found see 33 C.J. p 814 
notes 7-11. 

IRREGULAErlTT. A general®® and comprehen¬ 
sive®! word, broad in scope.®2 As stated in various 
decisions, it may he employed as referring to a 
defect in the proceedings only;®3 as including all 
formal objections to practical proceedings ;®4 or as 
the technical name for every defect in practical 
l>roceedings®® or the mode of conducting an action 
or defense, as distinguished from defects in plead¬ 
ings.®® The term contemplates only bona fide and 
unintentional mistakes on the part of ministerial 
or administrative officers in the performance of 
their duties, and does not extend to or embrace in¬ 
stances where the essential provisions of law have 
been violated or ignored.®^ 

The word has been variously defined as a de¬ 
parture from some prescribed rule or regulation;®® 
a departure in legal procedure from things which 
are regular;®® a deviation from certain minor 
provisions of the statutes'^® designed to secure 
method and convenience in procedure ;7i some¬ 
thing not according to the regulations;72 the do¬ 


ing or not doing of that, in the conduct of a suit 
at law, which, conformable with the practice of 
the court, ought or ought not to be done;72 the 
doing of some act at an unreasonable time, or 
in an improper manner;74 the failure to observe 
that particular course of proceeding which, con¬ 
formable with the practice of the court, ought to 
have been observed in the case;75 a neglect of or¬ 
der or method;76 omitting to do something neces¬ 
sary to the orderly conduct of the suit, or in doing 
it at an unseasonable time or in an improper man¬ 
ner ;77 something by way of procedure which is 
unusual and irregular;78 a violation or nonobserv¬ 
ance of established rules and practices,72 although 
it is oftener applied to forms or rules of procedure 
in practice than to a nonobservanee of the law in 
other ways;®® the want of adherence to some pre¬ 
scribed rule or mode of proceeding.®! 

The term may include fraud,®2 and has been held 
not to include false allegations of fact, made as 
the foundation for a suit in which the allegations 
are to be proved or disproved, whether falsely made 
by mistake or design,®® and mistake of form of ac- 

tion.^4 


(4) “Irregrular indorser'* see Bills 
and Notes § 38. 

(6) “Irre^lar judgment" see the 
C.J.S. title Judgments § 449, also 34 
C.J. p 508 notes 3, 5, and 33 C.J. p 
S14 note 6. 

(6) "Irregular order" see the C. 
J.S. title Motions and Orders §§ 65, 
66, also 42 C.J. p 557 note 66-p 658 
note 67, and p 560 notes 89—94. 

(7) "Irregular process" see the C- 
J.S. titles Process § 1, also 50 C.J. p 
446 notes 71-75, and Sheriffs and 
Constables § 126, also '57 C.J. p 907 
note 49-p 909 note 56. 

60. B.C.—Callahan v. Coplen, 7 B. 
C. 422, 428. 

61. Ohio.—Sherwin-Williams Co. v. 
Globe Rutgers Fire Ins. Co., 20 
Ohio Cir.Ct.,N.S., 151, 154. 

62. La.—Baucum v. Police Jury of 
Claiborne Parish, 44 So. 289, 290, 
119 La. 532—Guillory v. Avoyelles 
Ry. Co., 28 So. 899, 900, 104 La. 
1«1. 

63. Wis.—^Munroe v. Ft. Howard, 6 
N.v/. 803, 804, 60 Wis. 228. 

33 C.J. p 814 note 21. 

64. N.T.—Pri# V. Hall, 13 N.T.Clv. 
Proc. 83, 87. 

S.C.—State V. Lazarus, $5 S.E. 270, 
272. 83 S.C. 215. 
dassificatiou 

Irregularities are divided into 
three classifications: First, such 
deviations as constitute a total null¬ 
ity. Second, such as are mere Ir¬ 
regularities, and can only be object¬ 


ed to in a reasonable time, and sub¬ 
ject to certain qualifications; third, 
the nonobservance of certain rules or 
enactments that have been deemed 
merely directory.—^Emeric v. Alvar¬ 
ado, 2 P. 418, 464, 64 Cal. 529. 

65. Or.—^Ex parte Davis, 247 P. 809, 
811, 118 Or. 693, 

33 C.J. p 814 note »19. 

66. Or.—Ex parte Davis, supra.. 

33 C.J. p 814 note 20. 

67. Mont,—^Weber v. City of Helena, 
297 P. 455, 463, 89 Mont. 109. 

68. Or.—^Ex parte Davis, 247 P. 809, 
811, 118 Or. 693. 

33 C.J. p 814 note 22. 

69. Ohio.—Rabh v. Board of Com’rs 
of Cuyahoga County, 173 N.E. 255, 
257, 36 Ohio App. 481. 

7a • S.C.—^Meyer v. Brunson, 88 S.B. 
359, 360, 104 S.C. 84. 

71. Me.—^Wilson v. Simmons, 36 A. 
380, 385, 89 Me. 242. 

S.C.—State V. Lazarus, 65 S.B. 270, 
272, 83 S.C. 21*5. 

72. B.C.—Callahan v* Coplen, 7 B.C. 
422, 428. 

73. S.C.—State v. Lazarus, 66 S.E. 
270, 272, 83 S.C. 216. 

33 C.J. p 815 note 25. 

74. Nev.—^lowa Min. Co. v. Bonanza 
Min. Co., 16 Nev. 64, 73. 

75. Ill—Kelley v. People, 4 N.E. 
644, 647, 115 Ill. 583, 56 AimR. 184. 

Kan.—Griggs v. Hanson, 121 P. 1094, 
1096, 86 Kan. 632. 52 L.R.A.,N.S., 
1161, Ann.Cas.l913C, 242. 
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7a S.C.—McHugh V. Pundt, 17 S.C. 

L. 441, 444. 

Otherwise stated 

It may consist in an omission or 
departure from the principles of 
"due process of law," as well as in 
an omission or departure from mere 
rules of procedure.—^Hockaday v. 
Jones, 56 P. 1054, 1058, 8 Okl. 156. 

77. Or.—Ex parte Davis, 247 P. 809, 
811, 118 Or. 693, 

33 C.J. p 815 note 29. 

7a Ohio.—^Rabb v. Board of Com¬ 
missioners of Cuyahoga County, 
173 N.E. 255, 257, 36 Ohio App. 481- 

79. CaL—Chase v. Trout, 80 P. '81, 
84, 146 Cal. 350. 

80. U.S.—^McCain v. City of Des 
Moines. Iowa, 19 S.Ct. 644, 646, 174 
U.S. 168, 43 L.Ed. 936. 

Iowa,—State v. Des Moines, 65 N.W. 
818, 823, 96 Iowa 521, 59 Am.S.R. 
381, 31 L.R.A. 186. 

81. U.S.—U. S. V. Richmond, C.CJL 
Pa., 17 P.2d 28, 32. 

Or.—Ex parte Davis, 247 P, 809, 811, 
118 Or. 693. 

33 C.J. p 815 note 33. 

82. Neb.—Smithson v. Smithson, 56 
N.W. 300, 302, 37 Neb. 535, 40 Am. 
S.R. 504. 

8a Mass.—^Everett v. Henderson, 
14 N.E. 932, 936, 146 Mass. 89, 4 
Am.S.R. 284. 

84. S.C—^McHugh v. Pundt, 17 S.C 
U 441, 444. 
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The word has been held not ssmonymous with “il¬ 
legal” see 42 C.J.S. p 382 note 15.1 in Pocket Parts, 
or “unlawful,”S5 and its nearest equivalent is “in- 

formality.”S6 

It has been distinguished from “discrepancy” see 
27 C.J.S. p 133 note 12, “error’^ see 30 C.J.S. p 
1137 note 7, “error of law” see 30 C.J.S. p 1137 note 
16, “error upon the face of the record proper^’ see 
30 C.J.S. p 1138 note 25 (29), “illegality” see 42 
C.J.S. p 383 note 24, “nullity, ”87 and “jurisdictional 

defect.”88 

In canon law, “irregularity’^ is any impediment 
which prevents a man from taking holy orders.89 

Phrases employing the word are set out in the 
note.90 Other phrases as to which more recent ad¬ 
judications have not been found see 33 C.J. p 815 
notes 35-40. 

IBBiEGXTIjABLY. In an irregular manner; without 
rule, method, or order.^i 

The word has been distinguished from '^srong- 

fully.”82 

IRRELEVANOT. The absence of the quality of 
relevancy in evidence or pleading; the quality or 
state of being inapplicable or impertinent to a fact 
or argument.83 Irrelevancy of evidence see Crim¬ 
inal Law §§ 600-636; Evidence §§ 158-185. Ir¬ 
relevancy or impertinence in pleading see the C.J.S. 
titles Equity §§ 192,194, 258 b note 45, §§ 341, 354; 
Pleading § 44, also 49 C.J. p 101 note 18-p 102 note 
31, § 455, also 49 C.J. p 690 notes 19-21, § 459^ also 
49 C.J. p 697 note 93-p 699 note 13, § 461, also 49 


C.J. p 707 note 16-p 708 note 24> § 465, also 49 C.J. 
p 718 note 84-p 723 note 43.- For other references 
to particular titles consult the Descriptive-Word 
Index. 

lEEELEVANT. A word which has been held to 
mean not applicable or pertinent; 84 not relating or 
applicable to the matter in issue; not relevant 
not serving to support ;88 not supporting the is- 
sue.87 

It has been held equivalent to “frivolous” see 37 
C.J.S. p 1382 note 19. 

The word is of comparatively modem introduc¬ 
tion in England where it is used in parliamentary 
debate to signify “unassisting, nnrelieving,” which 
are in accordance with the etymology of the term.8S 

In Scotland it has been for a considerable period 
a jurisprudential word and there, as in the eonrts of 
this country, it is very generally used and has uni¬ 
formly received the same interpretation, being em¬ 
ployed in the same sense as the more appropriate 
word “irrelative.”8& 

Phrases employing the word are set out in the 
note.^ 

IRREMOVABILITY. The status of a pauper in 
England, who cannot be legally removed from the 
parish or union in which he is receiving relief, not¬ 
withstanding he has not acquired a settlement 
there.2 

, I RREM OVABLE. Not displacable; not remova- 
I ble; that cannot be removed or taken away.3 


85. Pla.—City of Tampa v. Palmer, 
105 So. -115, 117, 89 Fla. 514. 

Mont.—^Weber v. City of Helena, 297 
P. 455, 463, 89 Mont 109. 

86 . B.C.—Callahan v. Coplen, 7 B.C. 
422, 428. 

87. Me.—^Wilson v. Simmons, 36 A. 
380, 385, 89 Me. 242. 

33 C.J. p 814 note 19 [a]—46 C.J. 
p 833 note 46 [b]. 

88 . N.T.—Corn Exch. Bank v. Blye, 
23 N.B. 805, 806, 119 N.T. 414. 

89. Black X 4 .D. 

90. Plirases constraed 

( 1 > “Defect or irregularity*' see 26 
C.J.S. p 671 note 92. 

(2) “Formal defect or irregulari¬ 
ty’* see 26 C.J.S. p 671 note 97. 

(3) “Legal irregularity,” defined 
as an irregularity occurring in the 
course of some legal proceeding; a 
defect or informality which, in the 
technical view of the law, is to be 
accounted an irregularity.—^Black 
L.D, 

91. Century D. 


sa Ind.—Board of Commissioners 
of Howard County v. Armstrong, 
91 Ind. 528, 636. 

93. Black L.D. 

94. Neb.—Scofield v. State Nat 
Bank, 2 N.W. 888 , «89, 9 Neb. 316, 
31 Am.R. 412. 

N.T,—Carpenter v. West, 5 How.Pr. 
53, 56. 

95. Okl.—Berry v. Gelser Mfg. Co., 
85 P. 699, 700, 15 Okl. 364. 

96. N.T.—Carpenter v. West, 5 
How.Pr. 53, 56. 

97. Okl.—Berry v, Geiser Mfg. Co., 
85 P. 699, 700, 15 Okl. 364. 

98. N.T.—Seward v. Miller, 6 How. 
Pr, 312, 313. 

99. N.T.—Seward v. Miller, supra. 
1 . Phrases constraed 

( 1 ) “Irrelevant allegation” see 
the C.J.S. title Pleading S 44, also 
49 C.J. p 101 note d9. 

( 2 ) “Irrelevant immaterial, and 
Incompetent,” commonly employed in 
connection with an objection to a 
question, characterized as a “mean¬ 
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ingless formula,” in absence of any 
statement why a question was in¬ 
competent unless reasons for a rul¬ 
ing are obviously and clearly dis¬ 
cernible.—Shandrew v. Chicago, St. 
P., M. & O. R. Co., Minn., 142 F. 320, 
322, 73 C.C.A. 430. 

(3) “Irrelevant or redundant*’ as 
meaning impertinent, as that word 
is used in equity, meaning stuffed 
with long- recitals, or long digres¬ 
sions, which are altogether unneces¬ 
sary and totally immaterial to the 
matter in hand.—^Acardo v. New 
Tork Contracting & Trucking Co., 
102 N.T.S. 7, 8 , 116 App.Div. 793— 
Carpenter v. West, 5 How.Pr. 53; 55. 

(4) “Irrelevant ^r redundant 
matter.”—Plank v. Hopkins, 1*51 N. 
W. 1017, 1019, 35 S.D. 248—33 C.J. p 
815 note 53 [a]. 

2 . Black XbD. 

3. Webster New IntD. 

Irremovable personal property as 

constituting fixture see Fixtures § 
1 et seq. 
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IEREPAEABLE. That Tp-hich cannot be repaired, 
restored, or adequately compensated for in money, 
or where the compensation cannot be safely meas¬ 
ured;^ that which cannot be repaired, retrieved, put 
back again, or atoned for.5 

IREEPLEVIABLE or IREEPLEVISABLE. That 
cannot be replevied or delivered on sureties.® 

IRRESISTIBLE. That cannot be successfully re¬ 
sisted; superior to opposition; resistless; as an ir¬ 
resistible attraction.7 

Phrases employing the word are set out in the 
note.® 

IRRESPECTIVE. Independent of; regardless of; 
without respect or regard to.® 

IRREVOCABLE. Incapable of being recalled or 
revoked;^® not to be recalled or revokedirre¬ 
versible; unalterable.^^ The word is frequently 


used in a somewhat different sense as meaning a 
thing which cannot be annulled or vacated except 
for a sufficient eause.^® 

Phrases employing the word are set out in the 
note.14 Other phrases as to which more recent 
adjudications have not been found see 33 C.J. p 
816 notes 64-66. 

IRREVOCABLY. The adverb of irrevocable.^® 

IRRIGABLE. Susceptible of, or suitable for, ir¬ 
rigation; that can be irrigated.^® 

IRRIGATE. The Latin word from which ^^irrigate^’ 
is derived means primarily to convey water to or 
upon anything, and, more generally, to wet or 
moisten anything; and the ordinary definition in 
our language is to water lands, whether by channels, 
by flooding, or simply by sprinkling.^? The mere 
method of obtaining the water with which to irri¬ 
gate has nothing to do with the process of irriga¬ 
tion or the meaning of the word.^® 


4. Ill.—Pradelt v. Lewis, 130 N.E. 
785, 787, 297 Ill. 374. 

W.Va.—^Bettman v. Harness, 28 S.B. 
271. 272, 42 W.Va. 433. 36 L.R.A. 
566. 

In plirases 

(1) “Irreparable damages’* de¬ 
fined see Damages § 2 note 77; as 
ground for injunction see Injunc¬ 
tions § 23. 

(2) “Irreparable injury’’ see 43 C. 
J.S. p 1118 note 58-p 1119 note 62. 

5. N.C.—Gause v. Perkins, 56 N.C. 
177, 179, 69 Am.D. 728. 

6 . Black L.D. 

7. Webster New IntD. 
e. Phrases construed 

(1) “Irresistible force” see 36 C. 
J.S. p 1139 note 43. 

(2) “Irresistible Impulse” see 
Criminal Law §§ 61-63, Homicide § 
4, and Insane Persons § 2. 

(3) “Irresistible passion,” con¬ 
strued as inconsistent with express 
malice.—State v. Salgado, 150 P. 764, 
765, 38 Nev. 413. 

(4) “Irresistible superhuman 
cause” see 14 C.J.S. p 49 note 73. 

(5) “Irresistible violence,” as 
synonymous with **vis major.”— 
Walker v. British Guarantee Assoc., 
IS Q.B. 277, 286, 83 E.C.L. 277, 118 
Reprint 104. 

9. Mo.—Drew v. Platt, App., '52 S. 

W.2d 1041, 1043. 

Phrases construed 

(1) “Irrespective of all erasures 
and interlineations,” as meaning ex¬ 
cluding all erasures and interlinea¬ 
tions. — ^Drew V. Platt, supra. 

(2) “Irrespective of benefits,” as 


relating to assessment of full com¬ 
pensation for condemned land by 
the jury without looking at or re¬ 
garding any benefits contemplated 
by construction of the improvement, 
and as being equivalent to “without 
deduction for benefits.”—Giesy v. 
Cincinnati, W. & Z. R. R. Co., 4 Ohio 
St 308, 330—33 C.J. p 816 note 62. 

(3) “Irrespective of whether or 
not a claim for damages appears rea¬ 
sonably probable” as meaning “even 
if it does not appear reasonably 
probable that a claim will be made.” 
—Standard Accident Ins. Co. v. Tur- 
geon, C.C.A.R.L, 140 F.2d 94, 95, 96. 

10. XJ.S.—Commissioner of Internal 
Revenue v. Strong Mfg. Co., C.C.A., 
124 P.2d 360, 363. 

11. Iowa.—MacGregor v. Gardner, 
14 Iowa 326. 341. 

12. Tex.—Houston v. Houston City 
St R. Co., 19 S.W. 127, 130, 83 Tex. 
548. 

13. Tex.—^Houston v. Houston City 
St R. Co., supra. 

14. Phrases construed 

(1) “Confirmed irrevocable letter 
of credit” see 16 C.J.S. p 825 note 63, 
and Banks and Banking § 177. 

(2) “Irrevocable license” see the 
C.J.S. titles Frauds, Statute of § 
116, and Licenses §§ 90-92, also 37 
C.J. p 292 note 57—p 294 note 70, 
and p 296 note 86—p 297 note 2. 

(3) “Irrevocable power,” as gen¬ 
erally meaning that the grantor can¬ 
not withdraw nor call back the pow¬ 
er, but, as frequently used, denoting 
a rig;ht or power which cannot be 
annulled or vacated except for a suf¬ 
ficient cauge.—Houston v. Houston 
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city St. E. Co., 19 S.W. 127, ISO, 83 
Tex. 548. Irrevocability of powers 
generally see the C.J.S. title Pow¬ 
ers § 13, also 49 C.J. p 1255 note 2-p 
1256 note 6. 

15. Webster New Int.D. 

Phrase 

“Irrevocably lost.”—Shaw v. Globe 
Indemn. Co., [1920] 2 WestWkly. 
694, 695. 

Id. Webster New Int. D. 

‘^Irrigable lands,” as meaning 
lands which, by reason of their level 
relative to the irrigation works, can 
have water carried over them there¬ 
from by gravity, and which, having 
regard to the character of the soil 
and of the climate, will be rendered 
more productive by means of irriga¬ 
tion properly applied in the growing 
of crops adapted to the locality. 

Or.—Cabell v. Federal Land Bank of 
Spokane, 144 P.2d 297, 302, 173 Or. 
11—Corpus J^s quoted iu State 
ex rel. Sondheim v. McClain, 298 P. 
211, 213, 136 Or. 53. 

I Alta.—Babcock v. Canadian Pac. R. 
Co., 9 Alta.L. 270, 278, 27 Dom.L.R. 
432, 436, 33 West.L.R. 941. 
“Irrigable lands” as subject to as¬ 
sessment of taxes for irrigation 
purposes see the C.J.S. title Wa¬ 
ters § 333, also 67 C.J. p 1343 note 
95; as subject to lien for charges 
for water furnished see the C.J*S. 
title Waters § 363. 

17. Cal.—Charnock v. Higuerra, 44 
P. 171, 111 Cal. 473, 52 Am.S.R. 195, 
32 L.R.A, 190. 

IS. Cal.—Charnock v. BUguerra, su- 
» pra. 



lEEIGATION—IS 


lEBIGATION’. In its primary sense, a sprinkling, 
or catering; yet, according to the best lexicogra¬ 
phers, it has an agricultural or special significa- 
lion; the watering of lands by drains or channels; 
the operation of causing water to flow over lands 
for nourishing plants;^® the application of water 
for the purpose of nourishing plants.^O In its pop¬ 
ular sense, the word denotes the application of wa¬ 
ter to lands for the raising of agiicultural crops-^ 
and other products of the soil, -2 and implies the 
means of conducting it to the land to which it is ap- 
plied.23 

Irrigation in general see the C.J.S. title Waters 
§§ 314-317, also 67 C.J. p 12S7 note 9S-p 1296 note 
21; irrigation companies see the C.J.S. title Wa¬ 
ters §§ 339-347, also 67 C.J. p 1366 note 16-p 
1376 note 60; irrigation districts see the C.J.S. 
title Waters §§ 318-33S, also 67 C.J. p 1297 note 22 
-p 1365 note 15. Condemnation of land for irriga¬ 
tion purposes see Eminent Domain § 24 note 24, §§ 
47, 212, 450 note 97, § 451 c. 

For other references to particular titles consult 
the Descriptive-Word Index. 

IBBITANCY. In Scotch law, the hapx>ening of a 
condition or event by which a charter, contract, or 
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other deed, to which a clause irritant is annexed, 
becomes void.^-^ 

lEBITAlTT. In Scotch law, avoiding or making 
void, as an irritant clause.25 

Irritant clause. In Scotch law, a provision by 
which certain prohibited acts specifled in a deed 
are, if committed, declared to be null and void.26 

IBBOG-ABE. Latin, in the civil law, to impose or 
set upon, as a fine; to inflict, as a punishment; to 
make or ordain, as a*law.27 

IBROTULATIO. Law Latin, an enrolling; a rec- 
ord.2S 

IS. The third person singular, present indicative 
of the verb '‘be,^’29 although the word has been 
used in the sense of ^^are,’^ denoting the plural nuni- 
ber.30 In its plain, ordinary, and usual sense, it 
denotes present tense,3i and it has been said that 
it is employed only in indication of that sense.32 
However, it has also been said that, by reason of 
the context the meaning of the word may not be 
confined to the present,3 3 but it may have a future 
signification^^ in the sense of ^^will be,”35 or a past 
significations3 in the sense of “has been.”37 


19. Colo.—^Platte Water Co. v. 

Northern Colorado Irr. Co., 21 P. 
711, 712, 12 Colo. 525. 

20 . Colo.—Denver v. Brown, 138 P. 
44, 49, '56 Colo. 216. 

21. Colo.—Platte Water Co. v. 

Northern Colorado Irr. Co., 21 P. 
711, 712, 12 Colo. 525. 

Neb.—Paxton & Hershey Irrigating 
Canal & Land Co. v. Farmers’ & 
Merchants' Irrigation & Land Co., 
54 N.W. 343, 34‘5, 45 Neb. 884, 50 
Am.S.R. 585, 29 L.R.A. 853. 
Plirases 

(1) ’’Irrigation purposes" as syn¬ 
onymous with, or included within, 
’’agricultural purposes" see Agricul¬ 
tural 3 C.J.S. p 361 note 92 in Pocket 
Parts. 

(2) ‘‘Irrigation season," as con¬ 
fined to one each year and defined by 
law as extending from April 1 to 
November 1.—Twin Falls Land &. 
Water Co. v. Lind, 94 P. 164, 185, 
14 Idaho 348. 

22 . Colo.—Platte Water Co. v. 
Northern Colorado Irr. Co.. 21 P. 
711, 712, 12 Colo. 625. 

Not limited to farm lands 
Colo.—^Denver v. Brown, 138 P. 44, 
50, 56 Colo. 216. 

33 C.J. p 816 note 75 [a]. 

23. Neb.—^Paxton & Hershey Irri¬ 
gating Canal & Land Co. v. Farm- j 
ers' & Merchants’ Irrigation & 1 


Land Co., 64 N.W. 343, 345, 45 Neb. 
884, 50 Am.S.R. 585, 29 L.R.A. 853. 


24. 

Black 

L,D. 

25. 

Black L.D. 

26. 

Black 

L.D. 

27. 

Black 

L.D. 

2a 

Black 

L.D. 


29. Ind.—Indiana State Board of 
Medical Registration and Exam¬ 
ination V. Pickard, 177 N.E. 870, 
873, 93 Ind.App. 171. 

N.Y.—Kasarsky v. New York Life 
Ins. Co„ 260 N.Y.S. 769, 772, 146 
Misc. 732. 

30. Or.—State v. Lee Ping Bow.^ 10 
Or. 27, 28. 

31. Ind.—Indiana State Board of 
Medical Registration and Exam¬ 
ination V. Pickard, 177 N.E. 870, 
873, 93 Ind.App. 17-1. 

Mont.—^Jenkins v. First National 
Bank, 286 P. 1085, 1087, 73 Mont. 
110 . 

Okl.—Cunningham v. Moser, 215 P, 
758, 759, 91 Okl. 44. 

32. N.Y.—Kasarsky y. New York 
Life Ins. Co., 260 N.Y.S. 769, 772, 
145 Misc. 732. 

S i m i l a r ly expressed 

(1) Neither the past, nor the un¬ 
certainties or the possibilities of the 

future, are to be considered.—Smith 

V. Hatcher, 29 S.E. 162, 163, 102 Ga. 

158. 


(2) Had it been used with regard 
to an action or condition consum¬ 
mated or in the past the words 
"was" or “has been" might only ap¬ 
propriately have been employed.— 
Kasarsky v. New York Life Ins. Co., 
260 N.Y.S. 769, 772, 145 Misc. 732. 

Not relating to the past 
W.Va.—State v. Harman, 50 S.E. 828, 
832, 57 W.Va. 447. 

33 C.J. p 817 note 80 [b]. 

Not eg,Tiivalent to **has been” 

W.Va.—State v. Boner, 49 S.K 944, 
57 W.Va. 81. 

33. N.D.—State v. Jorgenson, 142 N. 
W. 450, 462, 25 N.D. 539, 49 L.R. 
A.,N.S., 470. 

N.D.—State v. Jorgenson, supra. 
33 C.J. p 816 note 79. 

35. N.J.—^Jersey City v. Flynn, 70 
A, 497, '510, 74 N.J.Eq. 104. 

3a Ga.—Collins v. Carr, 44 S.E. 

1000, 1001, 118 Ga. 205. 

N.H.—^Hall V. Brackett, 62 N.BE. 509, 
611, 13 AncLS.R. 588. 

N.J.—Delaware Bay & C. M. R. Co. 
V. Markley, 16 A. 436, 438, 45 N.J. 
Eq. 139. 

37. K!y.—^Louisville Southern R. Co. 

V. Lewis, 41 S.W. 3, 4, 101 Ky. 296. 
Miss.—Stone v. Morgan, 8 So 680, 
581, 65 Miss. 247. 
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“Is” has been held equivalent to “shall be deemed” 
see 26 C.J.S. p 661 note 62, and synonjunous with 
“is able to” and “is not unable to” see 12 C.J.S.. 
p 891 note 73. 

Phrases employing the word are set out in the 
note.^^ Other phrases as to which more recent ad¬ 
judications have not been found see 33 C.J. p 817 
notes 81-93. 

ISCHEMIA. The term means a lack of blood,^ 9 
and has been employed as referring to a deficiency 
in the blood supply to the heart muscle.^O 

IS DAMNUM DAT QUI JUBET DARE; EJUS 
VERO NULLA CULPA EST OUI PARERE 
NECESSB EST.41 

ISH. In the law of Scotland, a term essential to 
a valid lease 2 the period of the termination of a 
tack or lease.^s 

ISLAND. A body of land surrounded by water.^^ 
To constitute an island in a river the land must be 
permanently surrounded by water,^^ and a portion 
of land is not necessarily an island because water 
occasionally and periodically flows entirely around 


it."*® It has been held to include land cut off by 
a stream from the mainland, of which it was orig¬ 
inally a part,47 and not to include a mussel-bed over 
which the water flows at every tide,^^ a submerged 
fen,^^ land bounded on one side by a river and on 
other side by a ravine which is comparatively dry 
except in time of freshets,and land separated 
from the mainland by a “chute” through which wa¬ 
ter flows only when the river is high.^l 

The word is equivalent to “insular land” see 44 
C.J.S. p 424 note 73, and opposed to “mainland.”52 

Ownership of islands generally see the C.J.S. 
title Navigable Waters §§ 115-118, also 45 C.J. p 
563 note 42-p 565 note 87; of islands in nonnaviga- 
ble streams or rivers see the C.J.S. title Waters § 
73, also 67 C.J. p 823 note 86-p 824 note 98. Ac¬ 
quisition of title to islands by adverse possession 
see title index to Adverse Possession. Island in¬ 
cluded in levee district see the C.J.S. title Levees 
and Flood Control § 17, also 36 C.J. p 1008 note 49 
[b] (2). For other references to particular titles 
consult Descriptive-Word Index. 

ISOLATED. The word “isolated” is not a word of 
art or of technical meaning.^^ In common as well 


38. Flirases construed 

(1) “Is absent” as the eauivalent 
of “expects to be absent” see 35 C. 
J.S. p 203 note 33 (2). 

(2) “Is a graduate,” as used in a 
statute has reference to the time 
when the act took effect, for from 
that time only a statute ordinarily 
speaks.—Indiana State Board of 
Medical Registration and Examina¬ 
tion V. Pickard, 177 N.E. 870, 873, 93 
Ind.App. 171. 

(3) “Is but casual” see 14 C.J.S. p 
29 note 48. 

(4) “Is produced” as the equiva¬ 
lent of “can be produced” see 12 €. 

J. S. p 891 note 75. 

(5) “Is to be,” as meaning “must 
be.”—White v. Disher, 7 P. '826, 827, 
67 Cal. 402. 

(6) “Is treasurer,” as referring 
to the term of office the incumbent 
was then holding, dating back to an 
earlier time.—Hall v. Brackett, 62 

K. H. 509, 511, 13 Am.S.R. 588. 

(7) “Is void,” used by a jury in 
its verdict, held to relate to the time 
when the petition was filed and at 
the time of the trial,—Collins v. 
Carr, 44 S.E. 1000. 1001, 118 Ga. 205. 

(8) “She is not to divest herself” 
as an imperative prohibition, mean¬ 
ing that she shall not divest herself, 
or that power is withheld from her 
to divest herself.—Jauretche v. Proc¬ 
tor, 48 Pa, 466, 470. 

(9) '^When any judgment Is ob¬ 


tained,” as meaning either “when 
any judgment has been obtained,” 
or ‘‘when any judgment shall be ob¬ 
tained.”—McGovern v. Connell, 43 N. 
J.Law 106, 108. 

(10) “Whose testimony is re¬ 
ceived,” as meaning “whose testimo¬ 
ny can be received.”—Griswold v. 
Edson, 21 N.W. 475, 32 Minn. 43$, 
437—Bigelow v. Ames, 18 Minn, 527, 
Gil. 471, 474. 

39. Colo.—Black Forest Fox Ranch 
V. Garrett, 134 P.2d 332, 334, 110 
Colo. 323. 

40. Colo.—Black Forest Fox Ranch 
V. Garrett, supra. 

41. A maxim meaning “He occa¬ 
sions a loss who gives orders to 
cause it; but no blame attaches to 
him who is under the necessity of 
obeying.”—^Morgan Leg.Max. 

42. Eng.—In re Queensberry Leas¬ 
es, 1 Bligh 339, '522, 4 Reprint 127. 

43. Black L.D. 

44. Mich.—^Webber v. Pere Mar¬ 
quette Boom Co., 30 N.W. 469, 472* 
62 Mich. 626. 

N.C.—State v. Barco, 63 S.E. 673, 
675, 150 N.C. 792, 

Ohio.—^Busch v. Wilgus, 24 Ohio N. 

P.,N.S., 209, 214. 

Other definitions 

(1) A body of land entirely sur¬ 
rounded by water. 

Iowa.—^Payne v. Hall, 185 N.W. 912, 
915, 192 Iowa 780. 
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Ohio.—Busch v. Wilgus, 24 Ohio N. 
P.,N.S., 209, 214. 

(2) Statutory definition see the C. 
J.S. title Navigable Waters § 115, 
also 33 C.J. p 817 note 97 (bj. 

45. Iowa.—Payne v. Hall, 185 N.W. 

912, 917, 192 Iowa 780. 

Kan.—^McBride v. Steinweden, -83 P. 
822, 824> 72 Kan. 508. 

40. Iowa.—Payne v. Hall, 185 N.W. 

912, 917, 192 Iowa 780. 

Kan.—^McBride v. Steinweden, 83 P. 
822, 824, 72 Kan. 508. 

47. N.C.—State v. Barco, 63 S.E. 
673, 675, 150 N.C. 792. 

48. Kan.—^Fowler v. Wood, 85 P. 
763, 776, 73 Kan. 511, 117 Am.S.R. 
534, 6 L.R.A.,N.S., 162. 

Me.—King v. Young, 76 Me. 76, 79, 
49 Am.R. 596. 

49. Mich.—^Webber v. Pere Mar¬ 
quette Boom Co., 30 N.W. 469, 472, 
62 Mich. 626. 

50. Mich.—Goff V. Cougle, 76 N.W. 
489, 491, 118 Mich. 307. 

51. Iowa.—^Payne v. Hall, 185 N.W. 
912, 917, 192 Iowa 780. 

52. N.O.—State v. Barco, 63 S.B. 
673.-674, 150 N.C. 792. 

53- Pa.—Commonwealth v. Sum¬ 
mons, 41 A.2d 697, 698, 157 Pa.Su- 
per. 95. 

“Isolated transactions” as not con¬ 
stituting doing business within a 
state see Corporations S 1830. 
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as universal tisage it means standing alone; de¬ 
tached; separate.54 

The word has been compared with, or distin¬ 
guished from, the phrase ^^casual or occasional” see 

14 C.J.S. p 29 note 49.1 in Pocket Parts, and it has 
been held the opposite or counterterm—^the antonym 
—of “repeated” or “sueeessive.”55 

15 QUI COGNOSCIT, Latin, the eognizor in a 

finp.56 

Is cui cognoscitur. The cognizee.57 

IS QUID ACTIONEM HABET AD REM RECTTP- 
ERANDAM IPSAM REM HABERE VIDE- 

TTJR.68 

IS QDI DOLO MALE DESHT POSSIDERE PRO 
POSSESSORE HABET1JR.59 

ISSINT. A French legal term, meaning “thus,” 
“so,” giving its name to part of a plea in debt; 
formerly used to introduce a statement that special 
matter already pleaded amounts to a denial.^® 

ISSUABLE. In practice, leading to, or producing 
an issue; relating to an issue or issues.9^ 

ISSUANCE. “Issuance” is a word originating in 
the United States,a noun, meaning act of issu¬ 
ing, or giving out; issuedistribution; promul¬ 


gation the act of putting, sending, or giving 
out;65 to put into circulation.®^ 

The term has been compared with “execution” see 
33 G.J.S. p 121 note 45. 

Phrases employing the word are set out in the 

note.®7 

ISSUE, 

In General 

-^In General. The term “issue” has various mean¬ 
ings, depending on the subject matter of the writ¬ 
ing or discourse, or on the context, or both. Its 
context should always be considered in reaching its 
interpretation in a given case.®® 

- A& a Noun. The word “issue,” employed in its 

ordinary sense, as a noun, signifies a moving out of 
any inclosed place; egress; exit; passage out; the 
act of passing out;®® the act of sending or causing 
to go forth;70 issuance, as the issue of an order 
from a commanding officer, the issue of money from 
a treasury ;7i delivery the' ultimate result or 
end.73 Also the word means that which is produced, 
sent forth, or given out; and, specifically, that 
which is published or sent out at a given time; the 
entire amount or number of units sent out at a par¬ 
ticular time or during a certain period.74 In com¬ 
mon usage the word may have the same meaning 
that it has when employed as a technical term in 


54. Pa.—Commonwealth v. Sum- 
mozis, supra. 

55- Pa.—Commonwealth v. Sum¬ 
mons, supra. 

56. Black L.D. 

57- Black L..D. 

58. A maxim meaningr “He is re¬ 
garded as having possession of the 
thing itself who hath an action to 
recover it.*'—Morgan Leg.Max. 

59. A maxim meaning who has 
fraudulently ceased to possess is 
still a possessor."—^Morgan Leg-Max. 

60. Black L.D. 
eCL. Black L.l>. 

Phrases 

(1) "Issuable defense** see the C. 
J.S. title Pleading § 140. also 33 C.J. 
p 817 note 3 [a]. 

(2) "Issuable plea" see the C.J. 
S. title Pleading § 211, also 33 C.J. 
p 817 note 3 [b]- 

(3) "Issuable terms** a phrase ap¬ 
plied under the former practice of 
the English courts to the Hilary 
Term and the Trinity Term because 
the issues to be tried at the assizes 
were made up at these terms; but 
the distinction was abolished by the 
Judicature Acts of 1873 and 1875.— 
Black L.I>. 


62. Eng.—Allis Chalmers Co. v. 
Pidelity, etc., Co., Ill Ii.T.Bep.,N. 
S., 327, 323. 

68. Hawaii.—^Territory v. Kua, 22 
Hawaii 307, 316. 

64- U.S.—In re Lands of Five Civil¬ 
ized Tribes, D.C.Okl., 199 F. 811, 
'820. 

65. Nev.—^Woodstock y. Whitaker, 
146 P.2d 779, 780, 62 Nev. 224. 

33 C.J. p 817 note 10. 

66. Nev.—-Woodstock v. Whitaker, 
supra. 

67. Phrases construed 

(1) "Issuance of patent," as re¬ 
ferring to the delivery of the patent 
to the allottee.—In re Lands of Five 
Civilized Tribes, D.C.Okl., 199 F. 811, 
820. 

(2) "Issuance of this policy*' see 
Date 25 G.J.S. p 1003 note 79, and In¬ 
surance § 262. 

(3) "Issuance of stock" see title 
index to Corporations. 

68. Miss.— Corpus Juris quoted in 
Love V. Mayor and Board of Aider- 
men of Yazoo City, 148 So. 382, 
383, .166 Miss. 322. 

Or.—Corpus Juris quoted in Taylor 
V. Nelson, 8 P.2d 1089, 1090, 139 
Or. 155. 

33 C.J. p 817 note 12. 
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Similarly expressed 

(1) In legal terminology the 
word "issue" has several meanings 
and senses.—Corpus Juris cited in 
Village of Aurora v. Commissioner 
of Taxation, 14 N.W.2d 292, 302, 217 
Minn. 64. 

(2) The word "issue" has many 
meanings, even as used in law, and 
more as used in common speech.— 
Donahue v. Susquehanna Collieries 
Co., CC.A.Pa.. 138 F.2d 3, 4. 

69. N.C.—Coley v. Lewis, 91 N.a 21. 
24. 

Tex.—Commonwealth Bonding & 

Casualty Ins. Co. v. BOLll, Civ.App., 
184 S.W. 247, 250. 

70. Ark.—Stranahan, Harris & Oat- 
is V. Van Buren County, 300 S.W. 
382, 385, 175 Ark. 678. 

33 O.J. p i818 note 28. 

71. Ark.—Stranahan, Harris & 

Oatis v. Van Buren County, supra. 

72. Ark.—Stranahan, Btexris & 

Oatis V. Van Buren County, supra. 

78. Ill.—^Niagara Fire Ins. Co. v. 

Scammon, 35 IlLApp. 582, 586. 

Tex.—Commonwealth Bonding & 

Casualty Ins. Co. v. Hill, Civ.App., 
184 S.W. 247, 250. 

* 74. Standard D. 
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pleading, signifying a certain material point, af¬ 
firmed by one party and denied by the other;75 
the question in dispute between parties to an ac¬ 
tion.'^® It may, however, be used in a less restrict¬ 
ed sense as indicating merely a claim, that which 
one party demands from the other.77 

-As a Verb. The verb “to issue,” in its intransi¬ 
tive sense, has been variously defined as meaning to 
go out *,78 to run out, as from any inclosed place ;79 
to come or pass out;^® to proceed out of to go 
forth as authoritative or binding;82 to be de¬ 


rived to be produced as an effect, result, or out¬ 
come to proceed as from a source;S5 to arise 
to be given or sent out officially or publicly *,^7 to 
be published, as a proclamation to result ;S9 to 
proceed or arise from;S<^ to be emitted, as money.^^ 

In its transitive sense it has been defined to mean 
to cause to issue to bring to a conclusion or final 
issue2 to send or let out;24 to emit;S5 to dis- 
charge;2^ to deliver;97 to settle;^^ to put into cir¬ 
culation to send out;i to publish or utterto 
promulgate ;2 to send forth and, likewise, it has 


75. U.S.—Donahue v. Susquehanna 
Collieries Co., C.C.A.Pa., 138 F.2d 
3, 4. 

70. Tex.—Johnson v. Universal Life 
& Accident Ins. Co., Civ.App., 96 S. 
'W’.2d 674. 675. 

77. U.S.—Donahue v. Susquehanna 
Collieries Co., C.C.A.Pa., 138 P.2d 
3, 4. 

“Issues referable to arbitration” see 
Contracts § 501. 

78. Ark.—Corpus Juris quoted in 
Stranahan, Harris & Oatis v. Van 
Buren County, 300 S.W. 382, 385, 
175 Ark. ‘678. 

33 C.J. p 818 note 33. 

Similarly defined 

To go, pass, or flow out.—Strana¬ 
han, Harris & Oatis v. Van Buren 
County, 300 S.W. 382, 384, 175 Ark. 
678. 

79. Ark.—Stranahan, Harris & 
Oatis V. Van Buren County, supra. 

80. Ark.-^Corpus Juris quoted in 
• Stranahan, Harris & Oatis v. Van 

Buren County, 300 S.W. 382, 385, 
175 Ark. 678, 

Pa.—In re Johns, 98 A. 719, 720, 253 
Pa. o32. 

81. Ill.—Miller v. Wick, 142 N.R 
490, 492, 311 Ill. 269. 

82. Ark.—Corpus Juris quoted in 
Stranahan, Harris & Oatis v. Van 
Buren County, 300 S.W. 382, 385, 
175 Ark. 678. 

Tex.—Stokes v. Paschall, Civ.App., 
243 S.W. 611, 614. 

33 C.J. p 825 note 16. 

83. Ark.—Stranahan, Harris & 
Oatis V. Van Buren County, 300 
S.W. 3S2, 384, 175 Ark. 678. 

84. Ark.—Stranahan, Harris & 

Oatis V. Van Buren County, supra. 

85. Ark,—Corpus Juris quoted in 
Stranahan, Harris Sc Oatis v. Van 
Buren County, 300 S.W. 382, 386, 
175 Ark.' 678. 

33 C.J. p 818 note 35. 

80. Ark.—Stranahan, Harris & 

Oatis V. Van Buren County, 300 S. 
W. 382, 384, 176 Ark. 678. 

87. Ark.—Stranahan, Harris & 

Oatis V. Van Buren County, supra. 

88. Ark.—Stranahan, Harris Sc 

Oatis V. Van Buren County, supra. 


89. Ark.—Stranahan, Harris & 

Oatis V. Van Buren County, supra. 

90. Ark.—Corpus Juris quoted in 
Stranahan, Harris & Oatis v. Van 
Buren County, 300 S.W. 382, 385, 
175 Ark. 678. 

Tex.—Commonwealth Bonding & 

Casualty Ins. Co. v. Hill, Civ.App., 
184 S.W. 247, 250. 

91. Ark.—Stranahan, Harris & 

Oatis V. Van Buren County, 300 S. 
W. 382, 384. 175 Ark. 678. 

92. Kan.—State ex rel. Veale v. 

School Board of Tecumseh Rural 
High School Dist. No. 4, 204 P. 

742, 744. 110 Kan. 779. 

93. Ark.—Corpus Juris quoted in 
Stranahan, Harris & Oatis v. Van 
Buren County, 300 S.W. 382, 385, 
175 Ark. 678. 

Tex.—Cattlemen’s Trust Co. v. Turn¬ 
er, Civ.App., 182 S.W. 438, 442. 

94. Kan.—State ex rel. Veale v. 
School Board of Tecumseh Rural 
High School Dist. No. 4, 204 P. 
742, 744, 110 Kan. 779. 

95. U.S.—Blythe v. Doheny, C.C.A. 
Cal., 73 F.2d 799, 803. 

Ark.—Ellis v. Jonesboro Trust Co., 
17 S.W.2d 324, 326, 179 Ark. 615— 
Stranahan, Harris Sc Oatis v. Van 
Buren County, 300 S.W. 882, 385, 
175 Ark. 678, 

La.—State ex rel. Elston v. Parish 
Democratic Executive Committee 
for Parish of Plaquemines, 138 So. 
857, 860, 173 La. 844. 

33 C.J. p 825 note 15. 

98. Kan.—State ex rel. Veale v. 
School Board of Tecumseh Rural 
High School Dist. No. 4, 204 P. 
742, 744, 110 Kan. 779. 

97. Kan.—State v. Pierce, 35 P. 19, 
22, 62 Kan. 521. 

33 C.J. p 825 note 9. 

Similarly defined 

(1) To deliver for use.—^Ameri¬ 
can Bridge Co. v. Wheeler, 76 P. 534, 
635, 35 Wash. 40—33 C.J. p 825 note 
10 . 

(2.) To deliver authoritatively.— 
American Bridge Co. v. Wheeler, su¬ 
pra—33 C.J. p 825 note 11. 

(3) To deliver by authority. 

Ark.—Stranahan, Harris & Oatis v. 
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Van Buren County, 300 S.W. 382, 
384, 175 Ark. 678. 

Mich.—Miner v. Farmers’ Mut. Fire 
Ins. Co., 117 N.W. 211, 212, 153 
Mich. 594. 

(4) To deliver or give out as for 
use. 

Ark.—Stranahan, Harris Sc Oatis v. 

Van Buren County, supra. 

Kan.—State ex rel. Veale v. School 
Board of Tecumseh Rural High 
School Dist. No. 4, 204 P. 742, 744, 
110 Kan. 779, 

As including delivery 

“To issue ... as ordinarily 
understood, necessarily includes de¬ 
livery to some one.”—Polks v. Tost. 
54 Mo.App. 55, 59—33 C.J. p 825 note 
18 [a]. 

98. Ark,—Corpus Juris quoted in 
Stranahan, Harris & Oatis v. Van 
Buren County, 300 S.W. 382, 385, 

175 Ark. 678. 

Tex.—Cattlemen’s Trust Co. v. Turn¬ 
er. Civ.App., 182 S.W. 438, 442. 

99. U.S.—Blythe v. Doheny, C.C.A. 
Cal., 73 P.2d 799, 803. 

Ark.—Ellis v. Jonesboro Trust Co., 
17 S.W.2d 324, 326, 179 Ark. 615— 
Stranahan, Harris & Oatis v. Van 
Buren County, 300 S.W. 382, 385, 

176 Ark. 678. 

La.—State ex rel. Elston v. Parish 
Democratic Executive Committee 
for Parish of Plaquemines, 138 So. 
857, 860, 173 La. 844. ' 

33 C.J. p 825 note 18. 

1. U.S.—^Blythe v. Doheny, CCA. 
Cal., 73 F.2d^ 799, 803. 

33 C.J. p 825 note 22. 

2. Ark,—Stranahan, Harris & Oat¬ 
is V. Van Buren County, 300 S.W. 
382, 384, 175 Ark. 678. 

3. La.—State ex rel. Elston v. Par¬ 
ish Democratic Executive Commit¬ 
tee for Parish of Plaquemines, 138 
So. 857, 860, 173 La. 844. 

4. La.—State ex reL Elston v. Par¬ 
ish Democractic Executive Com¬ 
mittee for Parish of Plaquemines, 
supra. 

Tex.—Stokes v. Paschall, Civ.App., 
2-43 S.W. 611, 614. 

33 C.J. p 825 note 19. 
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beea defined to mean to send ont ofScially.^ 

^^Issne” has been held synonymoris \nth ^^accrae” 
see 1 C.J.S. p 760 note 62, and has been distin¬ 
guished from ^'circulate” see 14 C.J.S. p 1122 note 
37, and "sell.^’S 

‘^Issuing’^ has been held interchangeable or syn¬ 
onymous with “execution*^ see 33 C.J.S. p 121 note 
43. 

"'Issued^' The past participle of the verb "is- 
sue.”7 It is defined as meaning emitted or sent 
forthdelivered or put into circulation;® deliv¬ 
ered to the purchaser caused to go forth or 
to be delivered assigned, transferred, or deliv¬ 
ered sent out.i® When used with reference to 
instruments transferring title to land the word “is¬ 
sued” means “delivered.”!^ 

'Tssued” has been distinguished from “executed” 
see 33 C.J.S. p 120 note 33, “subscribed, and 
“supplied.”^® 

-In Phrases. Phrases emplojdng “issue” and 

“issued” are set out in the note.17 Other phrases as 
to which more recent adjudications have not been 
found see 33 C.J. p 825 note 15 [b]-[e], p 826 


notes 28-30, p 827 notes 62, 66, 67, p 828 notes 99- 
13, p 829 notes 19-21. 

Persons 

-^In General. Of all the words in the English 

language, the word “issue,” used as indicating per¬ 
sons, has given the court and the bar the most dif¬ 
ficulty.! ^ It has been said that “issue” is a legal 
term not common in ordinary conversation,!® but 
it also has been held that the word is not wholly 
technical, but has a natural signification and com¬ 
mon use.20 It is an ambiguous term,®! and is of 
very extensive import.22 The term is nomen col- 
leetivum,23 nomen generalissimum,^^ or genus gen- 
eralissimum.®^ 

The word is to be construed naturally and to be 
taken in its ordinary, proper, and common accep¬ 
tation® 6 unless it clearly appears that it is used in 
a different sense.®^ It takes in the whole genera¬ 
tion ex vi termini,®® and must always have its effect 
accordingly, unless there is a clear manifestation of 
intention in the context to use it in the restricted 
sense of issne living at the death.®® The word “is¬ 
sue,” however, may be designatio personas,®® and 
may indicate a particular class in being at a special 


Slmilaxly defined 

<1) To send forth officially.—^In 
re Johns, 98 A. 719, 721, 253 Pa. 5S2. 

(2) To put forth.—State v. 
Pierce, 35 P. 19, 22. 52 Kan. 521— 
33 C.J. p 825 note 17. 

5. Ark,—Corpus Juris a.uoted ia. 
Stranahan, Harris & Oatis v. Van 
Buren County, 300 S.W. 382, 385. 
175 Ark. 678. 

Pla.—Patter v. Lainhart, 33 So. 251, 
259, 44 Fla. 647. 

33 C.J. p S25 note 23. 

Tex.—Stokes v. Paschall, Tex.Civ. 

App., 243 S.W. 611, 614. 

8. Tex.—Willard v. State, 87 S.W. 

2d 269, 270. 129 Tex.Cr. 384. 

7- Webster New Int.3D. 

8. N.J.—First National Bank v. 
Englewood Mutual Loan & Build¬ 
ing Association, 1 A.2d 871, 874, 
124 N.J.Eq. 360. 

9. Kan.—State v. Pierce, 35 P. 19, 
22, 52 Kan. 521. 

33 O.J. p 825 note 9 Ia3. 

la N.J.—First National Bank v. 
Englewood Mutual Loan & Build¬ 
ing Association, 1 A.2d 871, 874, 
.124 N.J.Eq. 360. 

11. Tex.—Willard v. State, 87 S.W. 
2d 269, 270, 129 Tex-Cr. 384. 

12. IlL—^McReynolds v. People, 82 
N.B. 945. 948, 230 Ill. 623. 

13. Tex,—Willard v. State, 87 S.W. 
2d 269, 270, 129 Tex.Cr. 384. 


14. U.S.—^Northern Pac. R. Co, v. 
Barden, C.C.Mont., 46 F. 592, 617. 

15. Cal.—San Francisco Commer¬ 
cial Agency v. Miller, 87 P. 630, 
631, 4 Cal.App. 291. 

16. Austr.—^Moran v. Cantlon, 18 
Austr.C.L.R. 578, 581. 

17. Phrases emploTiog ‘^ssue” 

(1) “Anniversary of issue” as an 
insurance term see Insurance § 434. 

(2) “Date of issue” see 25 C.J.S. 
p 1003 notes 73-79. 

(3) “Issue of stock certificate” 
see Corporations § 262. 

(4) “Labor issue,” as a contro¬ 
versy involving- wages.—^Ackman v. 
Northern States Contracting Co., C. 
C.A.Ky., 110 F.2d 774, 777. 

Phrases employing* ^issued” 

(1) “Issued a call” as used with 
reference to giving- notice of a pri¬ 
mary election see Elections S 117. 

<2) “Issued and sold.”—Samuel- 
son V, State, 95 S.W. 1012, .1018, 116 
Tenn. 470, 115 Am.S.R. 805. 

(3) “Issued in the regular way” 
as equivalent to “collected in the 
regular way" see 14 C.J.S. p 1322 
note 60. 

(4) “Issued pursuant to . . . 

law” as meaning that which issued 
under and in accordance with the 
provisions of the law.—^Dean v. Bell, 
128 N.E. 897, 898, 230 N.T. L 
Phrase employing ‘‘issnes” 

“Several issues” as occurring 
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where there is more than one issue 
involved in a case.—Black L.D. 

18. S.C.—^Duncan v. Clarke, 90 S.B. 
180, 181, 106 S.C. 17. 

19. N.T.—In re Cuddeback’s Will, 
20 N.Y.S.2d 862, 864, 174 Misc. 322. 

20. Ky.—Black v. Cartmell, 10 B. 
Mon. 188, 193. 

21. N.T.—^Drake v. Drake, 32 N.E. 
114, 117, 134 N.T. 220, 17 L.R.A. 
664—^Palmer v. Horn, 84 N.T. *519, 
521. 

33 C.J. p 818 note 42. 

22. Miss.—Jordan v. Roach, 32 

Miss. 481, 604. 

23. Ga.—^Hertz v. Abrahams, 36 S.E. 
409, 413, 110 Ga. 707, 50 L.R.A. 
361. 

33 C.J. p 818 note 44. 

24. Pa.—Wistar v. Scott, 105 Pa. 

200, 216, 61 Am.R. 197. 

25. Eng.—^Haydon v. Wilshere, 3 T. 
R. 372, 373, 100 Reprint 627. 

26. Ill.—Arnold v. Alden, 60 N.E. 

704, 708, 173 Ill. 229. 

Pa.—In re Duckett’s Estate, 63 A. 
830, 832, 214 Pa. 362. 

27. Ill.—Arnold v. Alden, 50 NJB. 

704, 708, 173 IlL 229. 

2a. Eng.—Doe V. Collis, 4 T.R. 294, 
296, 100 Reprint 1026. 

29. Va.—Tinsley v. Jones, 13 Gratt 
289, 292, 54 Va. 289, 292. 

30. Eng.—^Luddington v. Klme, 1 

Ld.Raym. 203, 205, 91 Reprint 

1031. 
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tiine.^1 It Has been given a limited^^ or an en- 
larged^^ meaning depending on the evident intent 
of the word as used. Its true interpretation must 
be found from the connection in which it is used,^'^ 
noscitur a sociis;^® and, whatever is the prima fa¬ 
cie meaning of the term, it will yield to the inten¬ 
tion of the person using it.^® 

It is a word capable of being used in different 
senses,2even in different clauses of the same in¬ 
strument.^^ It is susceptible of three meanings; 
thus it may describe a class of persons ■who are to 
take as joint tenants with the parties named,39 it 
may be descriptive of a class who are to take at a 
definite and fixed time as pur chasers,and it may 
denote an indefinite succession of lineal descend¬ 
ants who are to take by inheritance.^! Whenever 
this word is used either in a deed or will, it must 
be used in one of these senses.'*^ 

-^Defined. WTien used in the sense of persons 

the word ^fissue” is difficult to define.'* 3 The defi¬ 
nitions most commonly given are breed;child 


or childrendescentnatural descendants;^^ 
heritage lineage ;*9 offspring; 50 posterity;®! 
consanguineal posterity;52 progeny;53 and stock.®* 

-^Inclusions and Exclusions. 

In general. Where the word ^fissue’^ has been the 
subject of adjudication, the courts are in entire 
agreement that at the very least it means ^^chil- 
dren.”55 in the absence of any indication that a 
particular meaning was intended, a controversy ex¬ 
ists as to whether the meaning of the word should 
be confined to direct issue, or whether the term 
should have a broader scope and include descend¬ 
ants in any degree, that is, issue of issue. 

Including descendants generally. In its broadest 
sense the word “issue” ex proprio vigore indicates 
succession,®® and where its meaning is unrestricted 
by the context it imports representation,®7 the word 
lending itself very easily to the expression of that 
idea.® 3 When unconfined by any indication of an 
intention to the contrary, it includes all descend- 


31. N.T.—Schlereth v. Sclilereth, 66 
N.B. 130, 132, 173 N.T. 444, 93 Am. 
S.R. 616. 

R.I.—Pearce v. Rickard, 26 A. 38, 39, 
18 R.I. 142, 49 Am.S.R. 756, 19 
L.R.A. 472. 

32. Cal.—In re White’s Estate, 160 
P,2d 204, 207, 69 •Cal.App.2d 749, 

Or.—Corpus Juris quoted in Taylor 
V. Nelson, 8 P.2d 1089, 1090, 139 
Or. 155. 

33 C.J. p 819 note 97. 

Restricted meaning in deeds see 
Deeds § 99 note 47. 

33. Cal-—In re White’s Estate, 160 
P.2d 204, 207, 69 Cal.App.2d 749. 

34. Or.—Corpus Juris quoted in 
Taylor v. Nelson, S P.2d 1089, 1090, 
139 Or. 165. 

33 C.J. p 819 note 98. 

35. Md.—Thomas V. Higgins, 47 Md. 
439, 45<1. 

36. Ill.—Arnold v. Alden, '50 N.E. 
704, 708, 173 Ill. 229. 

Or.—Corpus Juris quoted in Taylor 
V. Nelson. 8 P.2d 1089, 1090, 139 
Or. 155. 

37. Ala.—Edwards v. Bibb, 43 Ala. 
666, 672. 

38. Eng.—In re Warren, 26 Ch-D. 
208. 

33 aJ. p 818 note 49. 

39. S.C.—Mendenhall v. Mower, 16 
S.O. 303, 311. 

40. S.C.—MendenhaU v. Mower, su¬ 
pra. 

41. N.C.—^Harrell v. Hagan, 60 iS.E. 
909, 9U, 147 N.C. Ill, 125 Am.S. 
R. 539. 


S.C.—^Mendenhall v. Mower, 16 S.C. 
303, 311. 

42. S.C.—^Mendenhall v. Mower, su¬ 
pra. 

X 

43. S.C.—Duncan v. Clarke, 90 S.R 
180, 181, 106 S.C. 17. 

44. N.T.—In re Sanders’ Estate, 266 
N.Y.S. 894, 896, 148 Misc. Tie- 
Matter of Schuster, 181 N.Y.S. 500, 
503, 111 Misc. 534. 

45. N.Y.—In re Cuddeback’s Will 
20 N.Y.S.2d 862, 863, 174 Misc. 322. 

Similarly expressed 
Child or children born of the mar¬ 
riage of the ancestor or their de¬ 
scendants.—Trowbridge v. Trow¬ 

bridge, 48 N.Y.S.2d 180, 182, 182 
Misc. 191. 

48. N.Y,—In re Sanders’ Estate, 266 
N.Y.S, 894, 896, 148 Misc. 776— 
Matter of Schuster, >181 N.Y.S. 500, 
603, 111 Misc. 534. 

47. N.Y.—In re Cuddeback’s Will, 
20 N.Y.S.2d 862, 863, 174 Misc. 322 
—In re Cotheal’s Estate, 202 N.Y. 
S. 268, 269, 121 Misc. 665. 

48. N.Y.—In re Sanders' Estate, 266 
N.Y.S. 894, 896, 148 Misc. 776— 
Matter of Schuster, 181 N.Y.S. 600,- 
503, 111 Misc. 634. 

49. N.Y.—^In re Sanders' Estate, 266 
N.Y.S. 894, 896, 148 Misc. 776— 
Matter of Schuster, 181 N.Y.S. 600, 
503, 111 Misc. 534. 

50. N.Y.—^In re Cuddeback’s Will, 
20 N.Y.S.2d 862, 863, 174 Misc. 322 
—In re Cotheal’s Estate, 202 N.Y. 
S. 268, 269, 121 Misc. 665. 
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51. N.Y.—^In re Sanders* Estate, 266 
N.Y.S. 894, 896, 148 Misc. 776— 
Matter of Schuster, 181 N.Y.S. 600, 
503, 111 Misc. 534. 

52. Cal.—Corpus Juris cited in. In 
re Clark’s Estate, 149 P.2d 465, 
469, 64 Cal.App.2d 636. 

53. N.Y.—In re Cuddeback’s Will, 20 
N.Y.S.2d 862, 863, 174 Misc. 322— 
In re Sanders’ Estate, 266 N.Y.S. 
894, 896, 148 Misc. 776—Matter of 
Schuster, 181 N.Y.S. 500, 503, 111 
Misc. 534. 

54. N.Y.—^In re Sanders’ Estate, 266 
N.Y.S. 894, 896, 148 Misc. 776— 
Matter of Schuster, 181 N.Y.S. 600, 
603, 111 Misc. 534. 

55. Md.—Thomas v. Levering, 21 A. 
367, 369, 73 Md. 461. 

N.J.—Pierson v. Jones, 155 A. 541, 
542, 108 N.J.Eq. 453—Coyle v. 

Coyle, 68 A. 224, 73 N.J.Eq. 528. 
Wis.—In re Vedder’s Will, 11 N.W^ 
2d 642, 643, 244 Wis. 134. 

33 C.J. p 820 note 14. 

56. Okl.—Corpus Juris quoted tu 
Franklin v. Margay Oil Corpora¬ 
tion, 153 P.2d 486, 602, 194 Okl. 
619. 

Pa.—^Bedford’s Appeal, 40 Pa. 18, 21. 

57. Okl.— Corpus Juris quoted in. 
Franklin v. Margay Oil Corpora¬ 
tion. 153 P.2d 486, 502, 194 Okl. 
519. 

33 C.J, p 818 note 59. 

58. Okl.— Corpus Juris quoted in 
Franklin v. Margay Oil Corpora¬ 
tion, 163 P.2d 486, 602, 194 Okl. 
519. 

33 aJ. p 818 note 60. 
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ants,^® of any and every degree®^ and every gener¬ 
ation,however remote all lineal descend¬ 
ants all persons having a common ancestry' 
all the offspring or descendants of the person 
whether heirs or not;®® an entire line of descent®® 
without regard to the degree of proximity or re¬ 
moteness from the original stock or source,®"^ In 
the broadest sense of the term grandchildren are 
included,®® as well as great-grandchildren®^ and re¬ 
moter descendants^® In its ordinary and techni¬ 
cal meaning the word ‘‘issue’^ does not include an¬ 
cestors'll or heirs at law of a person djing without 


children,*^2 and even in an enlarged sense it has 
never covered a surviving spouse There is no 
such person as ^Hssue’^ by adoption as stated infra 
note 96 (2). 

It has been held that where the word ^^issue^' is 
given its primary inteipretation it includes descend¬ 
ants generally;"4 it is never limited to children 
where there are grandchildren, unless the intention 
so to limit is clearly expressed J® 

In its legal sense, as used in various instruments, 
"issue’’ means descendants,*^® lineal descendants;'^’^ 


59. Okl.— Corpus Juris quoted iu 
Franklin v. Margay Oil Corpora¬ 
tion, 153 P.2d 4S6, 602, 194 Okl. 
519. 

Wash.—^Bowles v. Benny, 285 P, 422, 
424, 155 Wash. 536. 

33 C.J. p 819 note 61. 

Similarly expressed 

(1) Descendants generally.—Chwa- 
tal V. Schreiner, 43 N.E. 166. 167. 
148 N.T. 683—Palmer v. Horn, 84 N. 
T. 616, 521—^Wright v. Mercein, 69 
N.Y.S. 936, 938, 34 Misc. 414. 

(2) Descendants ad infinitum.—^In 
re Lockhart’s Estate. 169 A. 874, 876, 
306 Pa. 394. 

(3) All future descendants.—Brad¬ 
ley V. Cartwright. L.R. 2 C.P. 511, 
520. 

(4) Latest descendants.—Maynard 
V. Wright, 26 Beav. 285, 291, 53 Re¬ 
print 908. 

60, Conn.—Second Nat. Bank of 
New Haven v. Townsend, 36 A.2d 
744, 746, 130 Conn. 631. 

N.T.—In re Farmers Loan & Trust 
Co., 131 N,B. 562, 564, 231 N.T. 
41. 

Okl.— Corpus Juris quoted iu Frank¬ 
lin V. Margay Oil Corporation, 153 
P.2d 486, 502, 194 OkL 519. 

33 C.J. p 819 note 62. 

Similarly expressed 

(1) Descendants to any degree.— 
In re White’s Estate, 160 P.2d 204, 
207, 69 Cal.App.2d 749. 

(2) Descendants to an indefinite 
degree.—Matter of D. S. Trust Co., 
73 N.T.S. 635, 636, 36 Misc. 378. 

61. Okl.— Corpus juris quoted tu 
Franklin v. Margay Oil Corpora¬ 
tion, 153 P.2d 486, 502, 194 Okl. 
619. 

33 C.J. p 819 note 63. 

Similarly expressed 

(1) Descendants to the remotest 
generation.—^Bonnycastle v, Lilly, 
156 S.W. 874, 875, 153 Ky. 834, L.R. 
A1916B 1076—23 C.J. p 819 note 78. 

< 2 ) Descendants beyond immediate 
Issue.—Security Trust 4 S: Safe Depos¬ 
it Co. V. Lockwood, 118 A. 226, 226, 
13 DeLCh. 274. 

(3) All the descendants In all the 


generations.—Luddington v. Kime, 1 
Ld.RayTn. 203, 205, 91 Reprint 1031. 

62. N.J.—Rodman v. Smith, 2 N.J. 
Law 3, 5. 

Similarly expressed 

(1) All issue to the latest time.— 
Maxwell v. Call. C.C.Va., 16 F.Caa 
No.9.323. 2 Brock. 119. 

( 2 ) Lineal descendants to the re¬ 
motest generation.—Parrish v. Hodg¬ 
es. 100 S.E. 256, 257, 178 N.C. 133. 

(3) All the remotest descendants. 
—Drake v. Drake. 32 N.E. 114, 121, 
134 N.T. 220. 17 L.R.A. 664—33 C.J. 
p 819 note 73. 

(4) Remote offspring.—Soper v. 
Brown. 20 N.T.S. 30, 31, 65 Hun 155, 
affirmed 32 N.E. 768, 136 N.T. 244. 

32 Am.S.R. 731. 

63. Mass.—Welch v. Colt, 117 N.E. 
834, 826, 228 Mass. 511. 

33 O.J. p 819 note 68 . 

Similarly expressed 

(1) Lineal descendants generally. 
—Kimball v. Penhallow, 60 N.H. 448, 
451—33 C.J. p 819 note 80. 

(2) Lineal descendants indefinite¬ 
ly.—Robeson v, Cochran, 99 N.E. 649, 
651, 255 Ill. 355. 

(3) All lawful lineal descendants. 
Iowa.—Rice v. Burkhart, 107 N.W. 

308, 130 Iowa 620. 

Me.—Healey v. Cole. 49 A. 1065, 1066, 
95 Me. 272. 

(4) The whole line of lineal de¬ 
scendants.—Wlstar V. Scott, 105 Pa. 
200, 214, 215. 61 Am.R, 197—33 C.J. 
p 819 note 85. 

<5) Lineal descendants of every 
generation.—^In re Sanders’ Estate, 
266 N.T.S. 894, 895, 148 Misc. 776. 

64* Tenn.—^Ridley v. McPherson, 43 
S.W. 772, 773, 100 Tenn. 402, 

33 C.J. p 819 note 69. 

Similarly expressed 
The whole posterity.—^Bradley v. 
Cartwright, L.R. 2 C.P. 511, 515— 
Roddy V. Fitzgerald, 6 H.L.Cas. 823, 
10 Reprint 1518. 

63, Ky.—Black v. Cartmell, 10 B. 
Mon. 188, 193. 

68 . Pa.—^Haldeman v. Haldeman, 40 
Pa. 29, 35. 
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Similarly expressed 

(1) All persons in the line of de¬ 
scent.—Wilson V. Wilson, 78 N.T.S. 
408, 409, 76 App.Div. 232. 

(2) A line of descendants.—^Doe v. 
Taylor, 10 Q.B. 718, 724, 59 E.C.L. 
718, 116 Reprint 273. 

67. Tenn.—Ridley v. McPherson, 43 
S.W. 772, 773. 100 Tenn. 402. 

33 C.J. p 819 note 75. 

68 . N.J.—Pierson v. Jones, 155 A. 
541, 542, 108 N.J.Eq. 453—Coyle v. 
Coyle, 68 A. 224. 73 N.J.Eq. 528. 

R.I.—^Rhode Island Hospital Trust 
Co. V. FitzGerald, 142 A. 830, 331. 
49 R.I. 319. 

Wis.—In re Tedder’s Will, 11 N.W. 2 d 
642, 643, 244 Wis. 134. 

33 C.J. p 820 note 12. 

69. Pa.—^Miller’s Appeal, 52 Pa. 
113, 116. 

70. N.J.—Pierson v. Jones, 155 A. 
541. 542. 108 N.J.Eq. 453—Coyle v. 
Coyle, 68 A 224, 73 N.J.Eq. 528. 

71. Ky.—Slone v. Mason Coal & 
Coke Co., 182 S.W. 929, 930, 168 
Ky. 697. 

72. N.Y.—Bodine v. Brown, 42 N.T. 
S, 202, 204, 12 App.Div. 335. 

73. Cal.—In re White’s Estate, 160 
F.2d 204, 207, 69 Cal.App.2d 749. 

74. Conn.—Second Nat. Bank of 
New Haven v. Townsend, 36 A 2 d 
744, 746, 130 Conn. 631. 

N.T.—In re Van Etten’s Estate, 240 
N.T.S. 378, 379, 136 Misc. 436—In 
re Cotheal’s Estate, 202 N.T.S. 
268, 269, 121 Misc. 665. 

75. N.T.—^In re Van Etten’s Estate, 
240 N.Y.S. 378, 379, 136 Misc. 436. 

76. Ala.—Corpus Juris quoted iu 
Wright of City of Tuscaloosa, 182 
So. 72, 76, 236 Ala. 374. 

33 O.J. p 818 note 55. 

Similarly expressed 
The term “issue,” in Its primary 
legal sense, means descendants or 
lineal descendants generally, and not 
merely children.—Godden v. Long, 
175 N.W. 655, 104 Neb. 13. 

77. Ala.—Corpus Juris quoted iu 
Wright V. XJity of Tuscaloosa, 182 
So. 72, 76, 236 Ala. 374, 

33 C.J. p 818 note 56* 



48 C.J.S. 


ISSUE 


offspring,all persons descended from a common 
ancestor.*^^ 

As meaning children only. The word “issue,” as 
commonly used by the laity, means children, and 
only children,SO and this may be the primary sig¬ 
nification of the word when used in its legal sense.si 

As controlled by intention. Whether the term 
means descendants generally, or merely children, 
frequently depends on the intention, as indicated 
by the context in which it occurs, or by the lan¬ 
guage of the instrument.S2 It may, when such 
appears to have been the intent with which the word 
is used, have the restricted import of “children,”S2 
and not to include grandchildren but the inten¬ 
tion is required for the purpose of limiting the sense 
of the word “issue” to children only. s 5 On the 
other hand, where it has been held that the word 
primarily signifies children and only children, in a 
particular case by reason of the context the sec¬ 
ondary meaning may be indicated, and the term held 
to include issue of issue in an indefinite descending 
line.^® It does not follow that, because “issue” is 
used in the sense of children in one clause of the 
instrument, it must necessarily receive the same 
meaning when used in another clause and surround¬ 
ed by a different context.^^ in other words, the 
term may have both the limited meaning of chil¬ 


dren and the more extensive meaning of descend¬ 
ants generally, in the same instrument, if such ap¬ 
pears to have been the intention of the maker,S8 al¬ 
though, of coui’so, it may be presumed, in the ab¬ 
sence of a contrary intent shown, that the term was 
used in the same sense thi'oughout.^s When the 
word “issue” in one part of the limitation is ex¬ 
plained by the word “children” in another part, the 
inference seems to be that the maker of the instru¬ 
ment intends the word “issue” throughout to de¬ 
note children.90 

Correlative with ^^parent” When the word “is¬ 
sue” in an instrument is used with reference to the 
parent of that issue, it means children, that is, the 
word “parent” confines the word “issue” to the chil¬ 
dren of the taker.9i However, this rule of con¬ 
struction is not always followed,® 2 and yields where 
it is apparent that the maker of the instrument in¬ 
tended the contrary.®® 

Children not of the blood. In its strictest sense, 
the word “issue,” as referring to children, applies 
to those who are of the blood,®^ and does not com¬ 
prehend those who have acquired the name or char¬ 
acter of children by marriage®5 or by adoption.®^ 
The rule will 3 ueld, however, where there is a clear 
or manifest intention to the contrary expressed;®*^ 


similarly expressed 
The word “issue” in its strict legal 
sense, for reasons largely histori¬ 
cal, generally is construed to include 
all descendants, in all degrees, and 
when, the word is found in a formal 
legal document, with nothing in 
the text to modify it, it is entitled 
to its strict legal meaning.—Central 
Hanover Bank & Trust Co. v. Pell, 
107 N.E. 310, 311, 268 N.T. 354— 
In re Coltman’s Trust, 55 N,Y.S.2d 
692, 594, 

78. Ala.—Corpus Juris quoted in 
Wright V. City of Tuscaloosa, 182 
So. 72, 76, 236 Ala. 374. 

N.Y.—In re Cuddeback’s Will, 20 N. 

Y.S.2d 862, 863, 174 Misc. 322. 

33 C.J. p 818 note 57. 

79. N.Y.—In re Cuddeback’s Will, 
supra. 

80. Md.—Thomas v. Levering, 21 A. 
367, 369, 73 Md. 451. 

N.Y.—In re Cuddeback*s Will, 20 
N.Y.S.2d 862, 863, 174 Misc. 322. 
33 C.J. p 820 note 8. 

Similarly expressed 

(1) In ordinary speech the prima 
facie meaning of the word is chil¬ 
dren.—Drake V. Drake, 3 N.Y.S. 760, 
761. 

(2) It njay mean merely children. 
—Palmer v. Horn, 84 N.Y. 516, 621. 

(3) As generally used by the com¬ 
munity the word signifies immediate 


descendants, children.—^Newcomb v. 
Newcomb, 248 S.W. 198, 200, 197 Ky. 
801—Moore v. Moore, 12 B.Mon., Ky., 
651, 655. 

81. Md.—Thomas v. Levering, 21 A. 
367. 369, 73 Md. 451. 

82. N.Y.—In re Cuddeback's Will, 
20 N.Y.S.2d 862, 864, 174 Misc. 322. 

33 C.J. p 820 note 15. 

83. N.Y.—In re Sanders’ Estate, 266 
N.Y.S, 894, 895, 148 Misc. 776. 

33 C.J. p 820 note 16. 

84. N.Y.—Matter of Tenney, 93 N. 
Y.S. 811, 814, 104 App.Div, 290. 

85. R.I.—^Pearce v. Rickard, 26 A. 
38, 39, 18 R.I. 142, 49 Am.S.R. 756, 
19 L.R.A. 472. 

33 CJ'. p 821 note 18. 

86. Ky.—^Newcomb v. Newcomb, 248 
S.W. 198, 200, 197 Ky. 801. 

Md.—Thomas v. Levering, 21 A. 367, 
369, 73 Md, 45L 

87. Eng.—In re Warren, 26 Ch.D. 
208, 216. 

33 C.J. p 821 note 19. 

88. N.Y.—^Drake v. DraJte, 32 N.E. 
114, 120, 134 N.Y. 220, 17 L.R.A. 
664. 

33 C.J. p 821 note 20. 

89. Pa.—^In re Duckett, 63 A. 830, 
832, 214 Pa. 362, 367. 

90. TJ.S,—^Adams v. Law, D.O., 17 
How. 417, 422, 16 L.Ed. 149, 

33 C.J. p 821 note 22. 
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91. Mo.—^Deacon v. St. Louis Un¬ 
ion Trust Co., 197 S.W. 261, 266, 
271 Mo. 669. 

33 C.J. p 821 note 23. 

92. Conn.—Second Nat. Bank of 
New Haven v. Townsend, 36 A.2d 
744, 746, 130 Conn. 631. 

93. Eng.—^Ralph v. Garrick, 11 Ch. 
D. 873. 

94. U.S.— Corpus Juris quoted In 
Wyeth v. Merchant, D.C.Mo., 34 
F.Supp. 785, 789. 

S3 C.J. p 822 note 25. 

95. U.S.— Corpus Juris quoted in 
Wyeth V. Merchant, D.C-Mo., 34 
F.Supp. 785, 789. 

33 C.J. p 822 note 26. 

98. U.S.—Corpus Juris quoted in 
Wyeth V. Merchant, D.C.Mo., 84 P. 
Supp. 785, 789. 

N.Y.—^Trowbridge v. Trowbridge, 48 
N.Y.S.2d 180, 182, 182 Misc. 191. 
33 C.J. p 822 note 27. 

Similarly stated 

(1) Adopted children are not issue 
or descendants of their foster par¬ 
ents, for one can be issue or de¬ 
scendant of but one set of parents. 
—In re Cuddeback's Will, 20 N.Y.S. 
2d 862, 864, 174 Misc. 322. 

(2) There is no such person as 
, issue by adoption.—^In re Cudde- 

back’s Will, supra. 

97. U.S.—Corpus Juris quoted in 
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and accordingly ^‘issne” may include adopted cliil- 

dren.^S 

lUegitinuLte children. The primary meaning of 
the word ‘^issue,” in the absence of .anjihing to 
show a contrary intent, is that of legitimate lineal 
descendants indefinitely,^^ and ordinarily it does 
not include illegitimate children.^ This appears to 
be the rule generally ,2 but ‘‘issue'^ may include il¬ 
legitimate children where it is apparent that it was 
so intended,2 and it has been held that a legiti¬ 
mized child is an ^TssueJ’4 

As ivithin rule in Shelley's case. The word “is¬ 
sue” is not,5 ex vi termini,6 within the rule in Shel- 
ley^s case. 

-^As Word of Liniitation or Purchase, The word 

“issue” may be a word either of purchase or of lim¬ 
itation,^ and will be construed as one or the other, 
as may be neeessai-y to effectuate the intent with 
which it appears to have been used in the instru¬ 
ment where it is employed.^ Whether it is to be 
taken as a word of limitation or of purchase de¬ 
pends in the first instance on the nature of the in¬ 
strument to be construed.9 In the absence of any 
intent to the contrary, “issue” in deeds is ordina¬ 
rily construed as a word of purchase, see Deeds § 
126 b notes 11-15; and in wills as a word of limi¬ 
tation, see the C.J.S. title Wills § 666, also 69 C.J. 
p 195 notes 96-1. 

-Compared with Other Terms. In varying cir¬ 
cumstances, “issue” has been held equivalent to, 
or interchangeable or synonymous with, “children” 
see 14 C.J.S. p 1108 note 57, “descendants” see 26 

Wyeth V. Merchant, D.C.Mo., 

Supp. 7S5, 789. 

N.Y.—Barnes v. Greenzebach, 1 Edw. 

41, 43. 

98. U.S. —Corpus Juris uuoted in 
Wyeth V. Merchant, D.C.M 0 ., 34 
P.Supp. 785, 789. 

Mass.—Buckley v. Frasier, 27 N.B. 

768 , 769, 153 Mass. 525. 

99. Cal.—Corpus Juris cited in In 
re White’s Estate, 160 P.2d 204, 

207, 69 Cal.App.2d 749. 

Similarly expressed 
Prima facie the term “issue” must 
be taken to mean legitimate children. 

—In re Walker, [1897] 2 Ch. 238, 

241. 

1. U.S.—Flora v. Anderson, C.C. 

Ohio, 67 F. 182, 184. 

33 C.J. p 822 note 32. 

2. Oal.— Corpus Juris cited in In 
re White’s Estate, 160 P.2d 204, 

207, 69 CaLApp.2d 749. 

3. Ill.—^Hardesty v. Mitchell, 134 N. 

E. 745, 747, 302 Ill. 369. 

33 O.J. p 822 note 33. 


C.J.S. p 985 note 50. “heirs” or “heirs of the body” 
see 11 C.J.S. p 381 note 96, and 39 C.J.S. p 884 
notes 4S-50, “legal representatives,”10 and ^legiti¬ 
mate offspring ;”ii and has been compared with, or 
distinguished from, “children” see 14 C.J.S. p 1108 
note 61, “descendants” see 26 C.J.S. p 985 note 55, 
“family” see 35 C.J.S. p 743 note 12, “gi’andchil- 
dren” see 38 C.J.S. p 978 note 15.1 in Pocket Parts, 
“heir” or ^^eirs” see 11 C.J.S. p 381 note 97, and 
39 C.J.S. p SS4 notes 51, 53, “legitimate heirs” see 
39 C.J.S. p SS5 note 66, and “posterity.”!^ 

-Cross Eeferences. For references to definitions 

and meanings of the w-ord “issue” as used in various 
instruments of conveyance such as deeds see Deeds 
§§ 99 c, 126 b; trust instruments see the C.J.S. ti¬ 
tle Trusts § 169, also 65 C. J. p 607 notes 4-11; and 
wills see the C.J.S. title Wills §§ 666, 804, 811, also 
69 C.J. p 195 note 83-p 202 note 72, p 430 note 61 
[a], p 437 notes 44-48. Also, with reference to the 
use of the term in connection with the descent and 
distribution of estates generally, see Descent and 
Distribution § 27, 

-^In Phrases. 

Issue male, so used, like ^Tieirs male of the body,’' 
defines all estate, which, according to the rules of 
inheritance well settled in England, can descend 
only to males whose descent from the proposed an¬ 
cestor has been wholly through males.^^ 

Laii/ful issue. Not a technical term,^^ |)| 2 t one 
of common occun-ence.i^ In its primary legal sense 
it means descendants or lineal descendants general¬ 
ly,!® and, according to the decisions on the ques- 

11. Pa.—^Allen v. Markle, 36 Pa. 
117, 118. 

18 , As comprelieiisive as “posterity” 
Ky.—Bonnycastle v. Lilly, 166 S.W. 
874, 875, 163 Ky. 834, L.R.A.1916B 
107S. 

13- S.C.—^Beckam v. De Saussure, 
43 S.C.L. 631, 546. 

Teclinical meaning* 

Male issue deriving their descent 
through males.—^Hulburt v. Emer¬ 
son, 16 Mass. 241, 243. 

“Issue male and female” 

Eng.—Tate v. Clarke, 1 Beav. 100, 
105, 17 Eng.Ch. 100, 48 Reprint 
1198. 

14. Tex.—^Hopkins v. Hopkins, Civ. 
App., 114 S,W. 673, 676. 

15. Pa.—^Miller’s Appeal, 52 Pa. 113, 
115. 

le. Ky.—Bonnycastle v. LiUy. 166 
S.W. 874, 875, 153 Ky. 834, L.R.A. 
1916B 1076. 

Me.—^Union Safe Deposit & Trust Co. 
V. Dudley. 72 A. 166, 169, 104 Me. 
297. 


34 F. 


4- N.C,—^Harrell v. Hagan, 60 S.B. 
909, 911, 147 H.C. Ill, 125 Am.S. 

R. 539. 

33 C.J. p 822 note 34. 

5- Pa.—In re Lippincott’s Estate, 
37 A.2d 599, 601, 603, 349 Pa. 538. 

33 C.J. p 824 note 65. 
e. Md.—Timanus v. Dugan, 46 Md. 
402, 417. 

7. Ky.—^Newcomb v, Newcomb, 248 

S. W. 198, 200, 197 Ky. 801. 

N.Y,—Chwatal v. Schreiner, 43 N.E. 
166, 167, 148 N.Y. 683—Drake v. 
Drake, 32 N.E, 114, 117, 134 N.Y. 
229—In re Tenney, 93 N.Y.S. 811, 
816, 104 App,Div. 290. 

8- N.Y,—Chwatal v. Schreiner, 43 
N.E. 166, 167, 148 N.Y. 683—Drake 
v. Drake, 32 N.B. 114, 117, 134 N.Y. 
229—In re Tenney, 93 N.Y.S. 811, 
816, 104 App.Div. 290. 

9. Cal.—^In re McDonniel, Myr.Prob. 
94, 95. 

33 C.J. p 822 note 36. 

10. N.Y.—Matter of Lawrence, 181 
N.Y.S. 498, 500, 111 Mise. 524. 
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tion, not merely children.l^ It is only when it 
is used in a special instrument,^8 or where the con¬ 
text shows that a diJfferent construction was intend¬ 
ed,that the term will be given a different mean¬ 
ing. Depending on various facts, and under partic¬ 
ular circumstances, the words “lawful issue” may 
be either words of purchase^® or words of limita- 
tion.21 

In a different sense, the term has a clear, distinct, 
and well-settled meaning,22 and includes only those 
who are children of legally recognized subsisting 

marriages, issue horn in wedlock,24 and does not 
include illegitimate children's or adopted ehildren.26 
Legitimized children may27 or may not^S be includ¬ 
ed within the meaning' of the term. 

“Lawful issue” has been held synonymous with 
“heirs of the body” see 11 C.J.S. p 381 note 98 in 


Pocket Parts, and equivalent to ^^awful descend¬ 
ants” see 26 C.J.S. p 986 note 70, but as not sjm- 
onymous in all respects with “lawful bodily heirs” 
see 39 C.J.S. p 885 note 70(25). 

Other phrases in which these words appear are 
set out in the note,2 9 and still other phrases as to 
which more recent adjudications have not been 
found see 33 C.J. p 824 notes 73-79, 81-p 825 note 4. 

Other Particular Uses 

-Commercial Law Generally, 

In general. The word “issue,” as a commercial 
or financial term, is employed both as a norm and 
as a verb, and has several phases of meaning.20 

As a noun. In one sense, used as a noun, the term 
indicates a set, 21 a class or series of securities com- 


Neb.—Godden v. Longr, 175 N.W. 665, 
104 Neb. 13. 

N.J.—Inglis V. McCook, 69 A. 630. 
635, 68 N.J.Eq. 27. 

N.T.—^New York Life Ins. & Trust 
Co. V. Vlele, 55 N.E. 311, 314, 161 
N.T. 11. 76 Am.S.R. 238—In re 
Disney’s Will. 103 N.Y.S. 391, 392, 
118 App.Div. 378—Phelps v. Cam¬ 
eron, 96 N.Y.S. 1014. 1016, 109 App. 
Div. 798—^In re Tenney, 93 N.Y.S. 
811, 818, 104 App.Div. 290—In re 
Van Cleef, 167 N.Y.S. 549, 660, 92 
Misc. 689—In re Cromwell, 142 
N.Y.S. 553, 654, 80 Misc. 606— 
Drake v. Drake, 3 N.Y.S. 760, 762. 
Stirict teclmical meaningr 

It includes all descendants, lineal 
or collateral, to the remotest de¬ 
gree.—Morrow v. McMahon, 71 N.T. 
S. 961, 964, 35 Misc. 348. 

Holdings criticized 

Although it has frequently been 
held that the words "lawful issue” 
mean no more than descendants, it 
must be apparent that such a defi¬ 
nition can be adopted only by a de¬ 
letion of the qualifying adjective, 
which is a dangerous course to pur¬ 
sue, and, since the connotation of 
the word "issue,” when standing 
alone, was uniformly construed at 
common law to be “descendants,” 
the addition of the qualifying adjec¬ 
tive should properly be considered as 
limiting the noun employed, to the 
extent of the meaning of the added 
word.—In re ShefCer’s Will, 249 N.T. 
S. 102, 104, 139 Misc. 619. 

17. Neb.—Godden v. Long, 175 N. 
W. 655, 104 Neb. 13. 

N.Y.—^Drake v. Drake, 3 N.Y.S. 760, 
762. 

Ho greater significance than the 
word “children” 

N.Y.—^Palmer v. Horn, 20 Hun 70, 72. 

18. Neb.—Godden v. Long, 175 N. 
W. 666, 104 Neb. 18. 


19. Ga.—Gaboury v. McGovern, 74 
Ga. 133, 143. 

Neb.—Godden v. Long, 175 N.W. 655, 
104 Neb. 13. 

N.J.—^Inglis V. McCook, 59 A. 630, 
633, 68 N.J.Eq. 27. 

N.T.—^New York Life Ins. & Trust 
Co. V. Viele, 65 N.E. 311, 314, 161 
N.Y. 11, 76 Am.S.R. 238—Brown 
V. Tanz, 163 N.Y.S. 372, 373, 176 
App.Div. 795—^In re Van Cleef, 157 
N.Y.S. 549. 550, 92 Misc. 689—Mor¬ 
row V. McMahon, 71 N.Y.S. 961, 
964, 36 Misc. 348. 

20. Ga.—Gaboury v. McGovern, 74 
Ga. 133, 143. 

Ind.—Lamb v. Medsker, 74 N.E. 1012, 
1013, 35 Ind.App. 662. 

Pa.—Shalters v. Ladd, 30 A. 283, 
284, 163 Pa. 509, 

Tex.—^Lacey v. Floyd, 87 S.W. 665, 
667, 99 Tex. 112—^Hancock v. But¬ 
ler, 21 Tex. 804, 807. 

21. Pa.—Reinoehl v. Shirk, 12 A. 
806, 808, 119 Pa. 108. 

22. N.Y.—^United States Trust Co. 
V. Maxwell, 57 N.Y.S. 63, 66, 26 
Misc. 276. 

23. Iowa.—Brisbin v. Huntington, 
103 N.W. 144, 147, 128 Iowa 166, 
6 Ann.Cas. 931. 

N.Y.—In re Sheffer’s Will, 249 N.Y. 
S. 102. 106, 139 Misc. 619. 

24. N.T.—United States Trust Co. 
V. Maxwell, 57 N.Y.S. 63, 56, 26 
Misc. 276. 

Similarly stated 

A child begotten and born in wed¬ 
lock. 

Ill.—Miller v. Wick, 142 N.E. 490, 
492, 311 HI. 269 

N.T.—Central Trust Co. v. Skillin, 
138 N.Y.S. 884, 886, 154 App.Div. 
227. 

25. Iowa.—^Brisbin v. Huntington, 
103 N.W. 144, 147, 128 Iowa 166, 

I 5 Ann.Cas. 931. 

I N.T.—^United States Trust Co. v. 
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Maxwell, 67 N.Y.S. 63, 56, 26 Misc. 
276. 

33 C.J. p 824 note 70 [b]. 

By reason of statutory construc¬ 
tion an illegitimate child who had 
never been acknowledged or adopted 
by her father was held to come 
within the scope of the term “law¬ 
ful issue.”—^In re De Cigaran’s Es¬ 
tate, 89 P. 833, 835, 160 Cal. 682. 

26. Ill.—Miller v. Wick, 142 N.E. 
490, 492, 311 Ill. 269. 

N.Y.—^New York Life Ins. & Trust 
Co. V. Viele, 65 N.E. 311, 314, 161 
N.T. 11, 76 Am.S.R. 238. 

27. Cal.—Wolf V. Gall, 163 P. 846, 
360, 32 Cal.App. 286. 

N.Y.—In re Sheffer*s Will, 249 N. 

Y.S. 102, 105, 139 Misc. 619. 

33 C.J. p 824 note 70 [c]. 

28. N.Y.—Olmsted v. Olmsted, 83 N. 

E. 569, 571, 190 N.Y. 458, 128 Am. 
S.R. 585—Central Trust Co. v. 
Skillin, 138 N.Y.S. 884, 886, 164 
App.Div. 227—^United States Trust 
Co. V. Maxwell, 67 N.Y.S. 53, 56, 
26 Misc. 276. 

29. Other phrases 

(1) “Issue of the body” see 11 
C.J.S. p 381 notes 2-5 and 39 C.J. 
S. p 884 note 62. 

(2) “Joint issue.”—^In re Bailey, 
119 A. 907, 909, 276 Pa. 147. 

(3) “Lawful living issue” as not 
including an adopted child.—^In re 
Hopkins, 89 N.Y.S. 467, 468, 43 Misc. 
464. 

(4) “Living issue.” 

Kan.—Riley v. Day, 129 P. 524, 525, 
88 Kan. 503, 44 D.RA.,N.S., 296. 
Pa.—^Appeal of Laird, 85 Pa. 339, 
343. 

30. Wash.—^Tesler v. City of Seat¬ 
tle, 25 P. 1014, 1019, 1 Wash. 308. 

31. U.S.—^Kelly v. Central Hanover 
Bank & Trust Co., CC.A.N.Y., 85 

F. 2d 61. 62, 
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prising all that are emitted at one and the same 
time.^^ In a different sense the word means the 
deliyery of an instrument for use and circulation,^^ 
and, particularly with reference to negotiable se¬ 
curities, it is defined in the words of the Negotiable 
Instruments Act as the first delivery of the instru¬ 
ment, complete in form, to a person who takes as 

holder.34 

As a verb. In its ordinary commercial or finan¬ 
cial sense, the word "issue,as a verb, means to 
emit, put into circulation, or dispose of securities al¬ 
ready authorized and prepared for distribution 
and it has a restricted, special, and almost techni¬ 
cal meaning when used with reference to other par¬ 
ticular financial transactions.^^ It also may be em¬ 
ployed in connection with commercial or financial 
transactions or instruments in its ordinary sense 
and having its ordinary significance,37 and with 
no technical meaning,38 


-^With Eeference to Bonds. The word "issue’^ 

has been construed with reference to bonds in many 
decisions.39 As a noun, the word is used to sig¬ 
nify a class or series of bonds comprising all that 
are emitted at one and the same time;40 and it 
has been held that a transaction known as a %ond 
issue*’ does not occur prior to the delivery of the 
instruments, complete in form, to one who takes 
them as holder or owner.41 

There is confusion as to the proper meaning to 
be ascribed to the word "issue” when employed as 
a verb with reference to bonds; ^3 it is a relative 
term,43 and has several meanings.^4 The word im¬ 
plies the alienation of some interest or the transfer 
of some right in the bond,45 but this may be by 
hjTDothecation as well as by sale.43 

As a verb, and unaffected by the context, it has 
been variously defined to mean to deliver ;47 to 
emit;48 to send forth ;49 to go forth as authorita- 


32. U.S.—Shaw V. U. S.. CC.A.Cal.. 
131 F.2d 476. 4S0. 

Tex.—Bell County v. Lightfoot, 138 
S.W. 381, 383, 104 Tex. 246. 

33. N.Y.—Germania Sav. Bank v. 
Suspension Bridge, 26 X.T.S. 98, 
100, 73 Hun 590. 

33 C.J. p 825 note 25. 

Zastxtanent not intended for further 
circulation 

The execution and delivery of an 
instrument or obligation not intend¬ 
ed for further circulation by deliv¬ 
ery is rarely spoken of as an “issue'* 
of such instrument—^Lusk v. 
Stoughton State Bank, 115 N.W. 813, 
815, 135 Wis. 311. 

ZTot a technical delivery 
The word ‘‘issue’* is undoubtedly 
used by both the laity and the 
profession as not including within 
its meaning a technical “delivery.” 
—Kansas Mut Life Ins. Co. v. Coal- 
son. 54 S.W. 388. 392, 22 Tex,Civ. 
App. 64. 

34. Ark.—Stranahan, Harris & Oa- 
tis V. Van Buren County, 300 S. 
W. 382, 385, 175 Ark. 678. 

Pla.—State ex rel. Woman's Catho¬ 
lic Order of Foresters v. City of 
Fort Myers, 196 So. 705, 710, 143 
Fla. 304—^Duncan v. Cady, 149 
So. 11, 12, 109 Fla. 491—City of 
Jacksonville v. Renfroe, 136 So. 
254, 256, 102 Pla. 512. 

36. U.S.—^Blythe v. Itoheny, C.C.A. 
Cal., 73 P.2d 799, 803—Scott v. 
Abbott, Mo., 160 F. 573, 577, 87 O 
C.A. 475. 

Ark.—^Ellis v. Jonesboro Tmst Co., 
17 S.W.2d 324, 326, 179 Ark. 615. 
Mo.—^Folks V. Tost, 54 Mo.App. 55, 
59. 

36. N.T.—Curtis v. Leavitt, 17 Barb, 
309, 341. 


Wis.—Lusk V. Stoughton State Bank, 
115 KW. 813, 815, 135 Wis. 311. 

37. Kan.—State ex rel. Veale v. 
School Board of Tecumseh Rural 
High School Dist No. 4, 204 F. 
742, 744, 110 Kan. 779. 

N.J.—^American Pig Iron Storage Co. 

V. State Board of Assessors, 29 A. 
160, 161, 56 N.J.Law 389. 

Tex.—Commonwealth Bonding & 
Casualty Ins. Co. v. Hill, Civ.App., 
184 S.W. 247, 250—Cattlemen’s 

Trust Co. V. Turner, Civ.App., 182 
S.W. 438. 442. 

Wash,—American Bridge Co. v. 
Wheeler, 76 P. 534, 635, 85 Wash. 
40. 

38. N.J.—^American Pig Iron Stor¬ 
age Co. V. State Board of Asses¬ 
sors. 29 A. 160, 161, 56 N.J.Law 
389. 

39. Cal.—^Morelng v. Shields, 152 P. 
964, 966, 28 Cal.App. 513. 

40. Tex.—Bell County v. Lightfoot, 
138 S.W. 381, 383, 104 Tex. 346. 

41. tJ.S.—Corpus Juris cited in 
Vans Agnew v. Port Myers Drain¬ 
age Dist, C.C.A.Pla.. 69 F.2d 244. 
245. 

42. Ala.—Travis v. First Nat. Bank, 
98 So. 890, 891, 210 Ala 620. 

Md,—^Estabrook & Co. v. Consolidat¬ 
ed Gas, Electric Light & Power 
Co., 90 A. 523, 624, 122 Md. 643. 

43. Tex.—^Moller v. Galveston, 57 S. 

W. 1116, 1120, 23 Tex.OivJLpp. 693. 

44. U.S.—Wright v. East River Irr. 
Dist., Cal,, 138 F. 313, 323, 70 C.C. 
A. 603. 

Md.—^Estabrook v. Consolidated Gas, 
Electric Light & Power Co., 90 A. 
523, 524, 122 Md. 643. 
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Tex .—Mollev v. Galveston, 57 S.W. 
1116, 1120, 23 Tex.Civ.App. 693. 

Wash.—Yesler v. Seattle, 25 P. 1014, 
1019, X Wash. 308. 

Mercantile term 

It is not a technical term, but is 

a well understood mercantile term. 

—Levy V. Abercorris Slate, etc., Co.. 

37 Ch.D. 260, 264—In re Perth Elec¬ 
tric Tramways. Ltd., 75 L.J.Ch. 634. 

536. 

45. U.S.—New York Equitable Trust 
Co. V. Great Shoshone & Twin 
Falls Water Power Co., D.C.Idaho, 
228 F. 516, 519. 

33 C.J. p 826 note 50 [a]. 

48. U.S.—^New York Equitable Trust 
Co. V. Great Shoshone & Twin 
Palls Water Power Co., supra, 

33 C.J. p 826 note 42 [a]. 

47. U.S.—Onslow County v. Toll¬ 
man, N.C., 145 P. 753, 769, 76 C.C. 
A. 317. 

48. U.S.—Onslow County v. Toll¬ 
man, supra—Corning v. Board of 
Commissioners of Meade County, 
Kan., 102 P. 57, 60, 42 C.C.A. 154. 

Cal.—Moreing v. Shields, 152 P. 964, 
966, 28 Cal.App. 513. 

Mo.—State ex rel. William R. Comp¬ 
ton Co. V. Walter, 23 S.W.2d 167, 
172, 324 Mo. 290. 

N.M.—Klutts V. Jones. 148 P, 494, 
499, 20 N.M. 230. 

49. U.S.—Corning v. Board of Com¬ 
missioners of Meade County, Kan., 
102 P. 67, 60. 42 C.C.A. 154. 

Cal.—^Moreing v. Shields, 152 P, 964, 
966, 28 Cal.App. 613. 

Mo.—State ex rel. William R, Comp¬ 
ton Co. V. Walter, 23 S,W.2d 167, 
172, 324 Mo. 290. 

N.M.—^Klutts V. Jones» 148 P. 494,. 
499, 20 N.M. 230. 
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ISSUE 


tive or binding;50 to pnt into circtilation;5i to send 

out.5 2 

One of the most frequent uses of the word “is¬ 
sue” is in the sense of, or as including, a delivery,53 
and, when employed in a restricted sense, it may in¬ 
dicate only the idea of delivery and not the prelim¬ 
inary acts of calling and holding the election, or 
signing and dating the bonds.54 Under varying cir¬ 
cumstances, and usually by reason of the context in 
which it appears, the scope of the word may be suf¬ 
ficiently broad to include, in addition to deliver}’', 
the execution of the bonds,55 and may embrace all 
the preliminary acts of signature and preparation,5 6 
and registration according to law.57 The word “is¬ 
sue,” however, does not always include the idea of 
deliv€ry,58 although if a different meaning is to be 
given the word such a different meaning must be 
clearly shown.59 The term may refer to bonds 
which are executed,®o or to bonds which are to be 
offered for sale, rather than those which are to be 
prepared and executed or to bonds which are 
sold;®2 and it may be employed to designate bonds 
which are merely authorized,®3 although it has been 
held that the word “issued” is not properly applied 
when all that has been done is to authorize the 


bonds, and they have neither been executed nor any 
acceptable bid received for them.®^ The term is 
sometimes used without reference to the date of sale 
and delivery, to indicate the date from which the 
obligation runs.®® It is also used, however, without 
reference to the arbitrary date fixed as the begin¬ 
ning of the time for which the obligation runs, but 
with reference to the delivery to the purchaser.®® 

For other definitions of the word “issue” and dis¬ 
cussions of its meaning, as in connection with cor¬ 
porate bonds, see Corporations § 1157; in connec¬ 
tion with bonds of the federal government see the 
C.J.S. title United States § 126, also 65 C.J. p 1365 
note 60-p 1366 note 88; with reference to state 
bonds see the C.J.S. title States § 183, also 59 C.J. 
p 274 note 33-p 275 note 46. Also, in connection 
with bonds of municipal corporations generally, see 
the C.J.S. title Municipal Corporations § 1948, also 
44 C.J. p 1224 notes 16-24; and with reference to 
bonds of specific political subdivisions or govern¬ 
mental agencies such as counties see Counties § 
267; towns see the C.J.S. title Towns § 149, also 63" 
C.J. p 193 notes 91-5; school districts see the C.J.. 
S. title Schools and School Districts | 371, also 66* 
C.J. p 626 note 82-p 628 note 10; drainage districts 


50. Md.—^Estabrook v. Consolidated 
Gas, Electric Light & Power Co., 
90 A. 523, 524, 122 Md. 643. 

51. Tex.—Hidalgo County Drain. 
Dist. No. 1 V. Davidson, 120 S.W. 
849, 851. 102 Tex. 539. 

52. U.S.—Onslow County v. Toll¬ 
man, N.C., 145 P. 763, 769, 76 C. 
aA. 317. 

53. U.S.—Corpus Juris cited in 
Vans Agnew v. Fort Myers Drain¬ 
age Dist., C.C.A.Pla., 69 F.2d 244, 
245. 

Tex.—Holier v. Galveston, 57 S.W. 

1116, 1120, 23 Tex.Civ.App. 693. 

33 C.J. p 826 notes 44, 52. 

Similarly expressed 

(1) Delivery into the hands of a 
purchaser.—Moreing v. Shields, 162 
P. 964, 966, 28 Cal.App. 513. 

(2) Delivery to a holder or own¬ 
er.—In re Plankinton Building Co., 
D.aWis., 46 F.Supp. 697, 698. 

(3) The delivery over by the com¬ 
pany to the person who has the 
charge.—Levy v. Abercorris Slate, 
etc., Co., 37 Ch.D. 260, 264--In re 
Perth Electric Tramways, Ltd., 75 L. 
J.Ch. 634, 636. 

“Issued” 

Sent out, delivered, and put into 
circulation. 

Kan.—Steinhruck v. Geary County, 
Milford Tp., 163 P. 647, 100 Kan. 
93. 

Mo.—State ex rel. William R. Comp¬ 
ton Co. V. Walter, 23 S.W.2d 167, 
172, 324 Mo, 290. 
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54. N.M.—Klutts V. Jones, 148 P. 
494, 499, 20 N.M. 230. 

55. Ala,—^Travis v. First Nat. Bank, 
98 So. 890, 891, 210 Ala. 620. 

“Issued” 

(1) Executed and delivered and 
placed beyond the power of recall. 
—^Estabrook v. Consolidated Gas, 
Electric Light & Power Co. of Balti¬ 
more, 90 A. 523, 524, 122 Md. 648. 

(2) Executed and delivered for 
value.—Vi’’rlght v. East Riverside Irr. 
Dist., Cal., 138 F. 313, 323, 70 C.C. 
A. 603. 

(3) A bond is issued when it 
comes into the hands of the holder 
so executed and delivered as to bind 
the obligor.—^Zimmermann v. Tlm- 
mermann, 86 N.B. 540, 543, 193 N. 
T. 486. 

56. U.S.—Perkins County v. Graft, 
Neb., 114 F. 441, 444, 52 C.C.A. 
243. 

Tex.—Hidalgo County Drain. Dist 
No. 1 V. Davidson, 120 S.W. 849, 
851, 102 Tex. 539. 

57. U.S.—^Douglass v. Lincoln Coun¬ 
ty, C.C.Mo., 5 F. 775, 776, 2 Mc¬ 
Crary 449. 

58. U.S.— Corpus Juris cited in 
Vans Agnew v. Fort Myers Drain¬ 
age Dist, C.C-A.Pla., 69 F.2d 244, 
245. 

33 C.J. P 826 note 46. 

59. U.S.— Corpus Juris cited in 
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Vans Agnew v. Fort Myers Drain¬ 
age Dist, C.C.A.Fla., 69 P.2d 244,. 
245. 

60. Tex.—Moller v. Galveston, 57 S.. 
W. 1116, 1120, 23 Tex.Civ.App. 693. 

61. Tex.—^Hidalgo County Drain. 
Dist. No. 1 V. Davidson, 120 S.W. 
849, 851, 102 Tex. 539. 

Executing is not issuing, for bonds: 

may be fully executed but never Is¬ 
sued. 

Cal.—Moreing v. Shields, 162 P. 964. 

966, 28 CaLApp. 613. 

N.T.—^Brownell v. Greenwich, 22 N. 
E. 24, 27, 114 N.Y. 578, 4 L.R.A. 
685. 

62. Tex.—Stokes v. Pasehall, Civ. 
App., 243 S.W. 611, 614. 

63. U.S.—^Wright v. East Rlverside- 
Irr. Dist, Cal., 138 F. 313, 323, 70 
C.C.A. 603. 

Ala.—Travis v. First Nat. Bank, 98 
So. 890. 891, 210 Ala. 620. 

Cal.—^Hooker v. East Riverside Irr. 
Dist. 177 P. 184, 185, 38 Cal.App. 
615. 

64. Fla.—Osborne v. Stripling, 88 
So. 265, 266, 81 Fla. 375. 

33 C.J. p 82$ note 63 ta]. 

65. La.—State Nat. Bank v. New 
Orleans, 46 So. 307, 810, 121 La., 
269. 

33 C.J. p 826 note 50. 

66. La.—State Nat. Bank v. New* 
Orleans, supra. 

Mont—O’Neill v. Yellowstone Irr.. 
Dist, 121 P. 283. 290, 44 Mont.. 
492. 
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see Drains § 12; irrigation districts see the C.J.S. 
title Waters § 325, also 67 C.J. p 1329 note 40-p 
1331 note 67; and levee districts see the C.J.S. title 
Levees and Flood Control § 40, also 36 C.J. p 1028 
notes 30-40. For references to other particular aj)- 
plications and specific uses of the term consult the 
Descriptive-Word Index. 

-^With Eeference to Pleading. For definitions 

of the word ^fissue” as a pleading and practice term 
see, with reference to civil actions at law genei'ally, 
the C.J.S. title Pleading § 512, also 49 C.J. p 7SD 
note 54 and 33 C.J. p 827 notes 70-85; in connection 
with equitable actions generally see Equity § 438, 
and proceedings in Federal Courts see Federal 
Courts § 128 k. As the word is employed as a 
pleading and practice term in criminal prosecutions 
generally see Criminal Law § 414 et seq, and as it 
is used in admiralty proceedings see Admiralty § 
131. For other specific uses of the term in relation 
pleading and practice consult the Descriptive- 
Word Index. 

-^With Reference to Process. For a discussion 

of what constitutes the issue of process generally 
see the C.J.S. title Process § 5, also 50 C.J. p 449 
notes 61-65 and 33 C.J. p 828 note 14-p 829 note 
18. In connection with particular processes such 
as writs of attachment see Attachment § 183, writs 
of execution see Execution § 67, garnishment proc¬ 
ess see Garnishment § 150, and writs of habeas cor¬ 
pus see Habeas Corpus §§ 4-50, 82. For refer¬ 
ences to discussions of what constitutes the issue of 
other particular processes consult the Descriptive- 
Word Index. As to the bringing to a stop the run¬ 
ning of statutes of limitation by the issue of proc¬ 
ess see the C.J.S. title Limitations of Actions § 
265, also 37 C.J. p 1055 note 64-p 1056 note 78. 

-As Rents or Profits. The word ^fissue” is an apt 

1/erm to indicate the rents and profits derived from 
realty.®*^ In the plural, a term in English law mean¬ 
ing the goods and profits of the lands of a defend¬ 
ant against whom a “writ of distringas or distress 
infinite has been issued, taken by virtue of such 
writ.®® 


-^Additional Particular Uses. 

With reference to negotiable instruments. The 
Negotiable Instruments Act expressly defines the 
word ‘‘issue,” and the definition has been judicially 
approved, as stated in Bills and Notes § 9. For use 
of the term with reference to delivery see Bills and 
Notes § 78 a. 

With reference to insurance policies generally see 
Insurance § 262; for specific uses of the term con¬ 
sult the title index to Insurance. 

With referetice to licenses generally for use of 
the word “issue” see the C.J.S. title Licenses § 39, 
also 37 C.J. p 242 note 96; and with reference to 
licenses for specific purposes consult the Descrip¬ 
tive-Word index sub verbo “Licenses.” 

ISTIMRAR. Continuance; perpetuity; especially 
a farm or lease granted in perpetuity by govern¬ 
ment or a zemindar.®® 

ISTIMRARDAR. The holder of a perpetual lease.^o 

IT. A personal pronoun, of the third person and 
neuter gender, corresponding to the masculine “he” 
and the feminine “she,” and having the same plural 
forms, “they,” “their,” “them.”’^i Depending on 
the context, the word has been construed as mean¬ 
ing not only the entire object to which it refers but 
also any part of it,72 or the property in the objects 
referred to and not the objects themselves, 73 or the 
contents of a house only, and not the house and its 
contents,74 and as including principal and interest 
of the legacy referred to.75 The word is sometimes 
used inadvertently in place of “them.”76 

-^Its. The possessive case of the neuter pro¬ 
noun “it.”77 Also, as an adjective, meaning of or 
belonging to it.7® Sometimes referred to as the pos¬ 
sessive word,7® but it does not necessarily imply 
ownership in fee, but may indicate merely a right 
to use.®® 

Phrases employing the word are set out in tJbie 
note.®i Other phrases as to which more recent ad- 


67. Pa,—^Lindley's Appeal, 102 Pa. 
235. 256. 

W.Va-—^Minner v. Mlnner, 100 S.E. 
509, 611, 84 W.Va. 679. 

68. Black L.D. 

69. Black Li.D. 

70. Black Lr.D, 

71. Century D. 

72. N.Y.—People v. Panshawe, 19 
N’.Y.S. 865. 871, 65 Hun 77. 


73. Tex.—Goodson v. State, 32 Tex. 
121, 124. 

74. Pa.—^Hart v. Stoyer, SO A. 497, 
498, 164 Pa. 623. 

75. Ky.—Willett v. Rutter. 1 S.W. 
640, 642, 84 Ky. 317, 8 Ky.L. 304. 

76. Tex.—^Hollins v. State, Cr., 69 
S.W. 594. 

77. Century D, 

78. Webster New Int.D, 
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79. Ill—^Illinois Terminal R. Co. v. 
Thompson. 71 N.E. 328. 831. 210 
IlL 226. 

8<^ Ill.—^Hlinois Terminal R. Co. v. 
Thompson, supra, 

81. Phrases construed 

<1) "It being' understood,” when 
used in a contract, as meaning pro¬ 
vided or on condition it is so agreed. 
—^Phoenix Iron & Steel Co. v. Wil- 
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judications have not been found se-e 33 C.J. p 829 
notes 25-44. 

ITA. So; thus; a word commencing several Lratin 

phrases.S2 

Ita quod. Literally ^^so that.”^^ A term often 
used as preceding conditions.^^ in old practice, 
formal words in writs; the name of the stipulation 
in a submission to arbitration.^ 5 In old conveyanc¬ 
ing, an expression which, when used in a deed, for¬ 
merly made an estate on condition.^® 

ITA LEX SCRIPTA EST.87 

ITA QUOD. See Ita ante. 

ITA SEMPER FIAT RELATIO UT VALEAT DIS- 
P0SITI0.88 

ITA UTERE TUO UT ALIENUM NON L^DAS.89 


ITEM. A word in common use,^® of varied mean¬ 
ing,and well understood,92 

-^As a Noun. Anything which can form part of 

a detailan articlea circumstance; a drib¬ 
let a part;^8 a separate entry in an account or 
a schedule a separate particular in an account 
a separate particular in an enumeration of a total 
which is separate and distinct from the other par¬ 
ticulars or entries a single detail of any kind;^ 
a single entrya single item of an account; a 
thing in the aggregate composed of several single 
thingsthe details; the distinct and severable 
parts; the particulars;^ the particulars of an ac- 
eount.5 

For use of the word as a term in law relating to 
accounts see Account, Action on § 2 and Account 
Stated § 22. 


koff Co., Ohio, 253 F. 165, 167, 165 
C.C.A. 65, 1 A.L..R. 1497. 

(2) “It Is understood," in the or- 
^dinary use of that phrase, when it 
is adopted In a written contract, has 
the same force as “it is agreed." 
U.S,—-Lind v. U. S., 44 CtCl. 558, 667. 
Mass.—^Hlgginson v. Weld, 14 Gray 

165, 170. 

(3) “Its sidewalks."—Schlatter v. 
Town of Hempstead, 44 N.T,S.2d 923, 
924, 182 Misc. 545. 

(4) “It was my understanding," 
when used by a witness, means his 
knowledge and recollection of a fact, 
and sometimes expresses merely his 
opinion.—Mimbs v. State, 68 S.E. 
499, 500, 2 Ga.App. 387. 

82. Abbott L.D. 

Ita est—so it is; so it stands; 
in modern civil law this phrase is a 
form of attestation added to exemp¬ 
lifications from a notary's register 
when the same are made by the 
successor in office of the notary who 
made the original entries.—Black 
L.D. 

Ita te Deus adjuvet—so help you 
God; the old form of administering 
the oath in England, generally in 
connection with other words.—^Black 
L.D. 

83. Black L.D. 

84. N.T.—Graves v. Deterling, 24 N. 
E. 656, 657, 120 N.T. 447, 466. 

33 C.J. p 829 note 47. 

85. Black L.D. 

86. Black L.D. 

87. A maxim meaning “The law is 
so written."—^Bouvier L.D. 

Applied or (luoted in 

U.S.—^Pendar v. Empire Gas & Fuel 
Co., D.C.Tex., 260 F. 669, 670. 

33 C.J. p 829 note 48 [a]. 

“ *Zta lex soripta est’ is as to a 
Judge the beginning and the end, the 


alpha and omega of official duty."— 

In re Rolfs, 1 P. 523, 526, 30 Kan. 

758. 

In the negative 

“Ita lex non scripta est"—“The 
law is not so written."—lUS. v. Chi¬ 
cago, St. P., M. & O. RrCo., D.C. 
Minn., 151 F. 84, 92. 

Another form of the maxim 
“Ita est scripta." 

Mo.—State v. Campbell, 109 S.W. 

706, 712, 210 Mo. 202, 14 Ann.Cas. 

403. 

Tex.—Cox V. State, 8 Tex.App. 254, 

306, 34 Am.R. 746. 

88. A maxim meaning “Let the In¬ 
terpretation be always such that 
the disposition may prevail."—^Black 
L,D. 

Similarly rendered 

“Let the relation be so made that 
the disposition may stand."—^Bou- 
vier L.D. | 

Applied in Curson’s Case, 6 Coke 
75b, 76a, 77 Reprint 369. 

89. A maxim meaning “So use your 
own as not to injure your neigh¬ 
bor's property.”—Peloubet Leg.Max. 
More freely rendered 

"Use your own property and your 
own rights in such a way that you 
will not hurt your neighbor, or pre¬ 
vent him from enjoying his."—Black 
L.D. 

Another form of the maxim 

“Ita tuo utere ut alienum ne 
Isedas."—Peloubet Leg.Max. 

More generally known form of max¬ 
im 

"Sic utere tuo ut alienum non 
Isadas."—See this maxim in C.J.S., 
also 58 C.J. p 708 note 72. 

90. Ill.—^People V. Brady, 115 N.E. 
204, 207, 277 Ill. 124. 

91. Pa.—Commonwealth v, Barnett, I 5. 

11 Pa,Dist 620, 624. 1 
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92. Ill.—^People v. Brady, 115 N.E. 
204, 207, 277 Ill. 124. 

Pa.—Common^vealth v. Barnett, 48 
A. 976, 977, 199 Pa 161, 55 L.R.A. 
882. 

93. U.S.—U. S. V. Young. D.C.Ala, 
128 P. Ill, 114. 

Pa.—Commonwealth v. Barnett, 11 
Pa.Dist. 520, 524. 

94. Md.—Prince George's County 
Bd. of Education v. Prince 
George's County Com’rs, 102 A. 
1007, 1010, 131 Md. 658. 

33 C.J. p 830 note 58. 

95. Pa.—Commonwealth v. Barnett, 
11 PaDist. 520, 524. 

96. Pa—Commonwealth v. Barnett, 
48 A. 976, 977, 199 Pa. 161, 55 L. 
R,A. 882—Commonwealth v. Bar¬ 
nett, 11 PaDist. 520, 524. 

97. Ill.—People v. Brady, 115 NE. 
204, 207, 277 Ill. 124. 

98. Md.—^Prince George's County 
Bd. of Education v. Prince 
George's County Com'rs, 102 A. 
1007, 1010, 131 Md. 658. 

33 C.J. p 830 note 65. 

99. Ill.—^People v. Brady, 115 N.E. 
204, 207, 277 Ill. 124. 

1. Md.—Prince George’s County Bd. 
of Education v. Prince George’s 
County Com’rs, 102 A 1007, 1010, 
131 Md. 658. 

2. U.S.—^U. S. V. Young, D.C Ala, 
128 F. Ill, 114. 

Pa.—Commonwealth v. Barnett, 11 
PaDist. 620, 524. 

3. Pa.—Commonwealth v. Barnett, 
supra. 

4. Pa.—Commonwealth v. Barnett, 
48 A 976, 977, 199 Pa 161, 65 
L.R.A 882. 

U.S.—U. S. V. Young, D.C.Ala., 
128 F. Ill, 114. 
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In written instruments the word is sometimes 
used to mean a new paragraph,6 frequently being 
employed in wills to show the commencement of a 
new bequest, as stated in the C.J.S. title TVills § 
613, also 69 C.J. p 86 note 58 [c] (19) and 33 C.J. 
p S30 notes 72-77. 

- ks a Verb. To set or note down as an item, or 

by or in items.7 

Compared with other tertns. In different con¬ 
texts, the word has been held interchangeable or 
sjTionymons with ‘‘distinct or separate parts 
‘‘part,”® and “subject and has been compared 
with, or distinguislied from, “also” see 3 C.J.S. p 
897 note 44, and “part.”ii 

Phrases employing the word are set out in the 

uote.^2 

ITEMIZE. To set down by items; state or de¬ 
scribe by particulars, as to demand an itemized 
bill;t3 to state in items or by particulars.^^ 

Phrases employing the w'ord are set out in the 

note.^5 

M 

TUSS*. In England, a kind of public way over which 
the public passed on foot;i® a footway,i7 being 
used in contradistinction to “actus” and “via” see 
Actus 1 C.J.S. p 1449 note 67. 


ITEBATIO. Latin, repetition. In the Roman law, 
a bonitary owner might liberate a slave, and the 
quiritary owner’s repetition (iteratio) of the proc¬ 
ess effected a complete manumission.^® 

ITEB EST JUS EUNDI, AlffiBULAKDI HOMINIS; 
NON ETIAM JUMENTUM AOENDIVEL VE- 
HICULUM.1® 

ITINEBA. Eyres, or circuits.^O 

ITINERACY. A practice in the Methodist Episco¬ 
pal church which requires that no preacher having 
charge of a congregation should remain at any one 
place longer than a brief period as stated in the 
C.J.S. title Religious Societies § 46, also 54 C.J. 
p 40 note 19 and 33 C.J. p 831 note 83. 

ITINERANT. As a noun, one who travels from 
place to place,®! with no settled habitation.®® The 
word “transient” as applied to the vending of mer¬ 
chandise is of the same significance as “itinerant.”®® 

As an adjective, passing or traveling about the 
country; going or preaching on a circuit; wander¬ 
ing.®^ 

Phrases employing the word are set out in the 
note.®5 


e. Pa.—Commonwealth ▼. Barnett, 
11 Pa,Dist. 520, 524. 

7. Webster New Int.D. 

"The whole [costs], in this case 
. . . was . . . item’d to coun¬ 

sel.”—Chambers v. Robinson, Bunb. 
164, 145 Reprint 633. 

8. Ari 2 t—Oallaghan v. Boyce, 153 
P. 77-2. 782, 783, 17 Ariz. 433. 

9. Ariz.—Callaghan v. Boyce, supra. 
Okl.—Feebly v. Childers, 217 P. 1049, 

1053, 95 OkL 40. 

Pa.—Commonwealth v. Barnett, 48 
A. 976. 977. 199 Pa. 161, 55 L.R.A 
882—Commonwealth v. Barnett, 11 
Pa.Dist. 520, 524, 

10. Ariz.—Callaghan v. Boyce, 153 
P. 773, 782, 17 Ariz. 433. 

11. Vfiu—Commonwealth v, Dodson, 
11 S.E.2d 120, 127, 176 Va. 281. 

Wis.—State ex rel. Wisconsin Tele¬ 
phone Co. V. Henry, 260 N.W. 486, 
491, 218 Wis. 302, 99 A.L.R. 1267. 

12. Phrases constmed 

(1) ‘‘As to any item or part of an 
item.”—^Robin Hood Mills v. Maple 
Leaf Milling Co., [1917] 1 West 
Wkly. 796, 798. . 

(2) "Cash items” as equivalent to 
"transitory items” see 14 C.J.S. p 
20 note 35. 

(3) "Item in any account for dis¬ 
tilled spirituous liquors.”—Owens v. 
Porter, 4 a & P, 367, 19 E.C.L. 567. 


(4) "Items of an account,” as not 
applicable to a cross complaint in 
an action to recover damages for 
breach of contract—^Kelly v. Hink- 
house, 183 P. 86, 87, 108 Wash. 93. 

(5) "Made out in items,” a stat¬ 
utory term relating to claims against 
a county construed as requiring 
some indication at least of the year 
in which they arose.—State v. Good¬ 
win, 62 S.E. 1100, 1105, 81 S.C. 419. 

13. Ill.—^People ex ret Brown v. 
Lowden, 121 Isr.E. 188, 189, 285 Ill. 
618. 

14- HI.—^People ex rel. Brown v. 
Lowden, supra—^Lovell v. Sny Is¬ 
land Levee Drain. Dist, 42 N.E- 
600, 602, 159 Ill. 188. 

15. Phrases construed 

(1) "Complete itemized inventory” 
see 15 C.J.S. p 666 note 32. 

(2) *Tn proper and fully itemized 
form" see 87 C.J.S. p 114 note 53 
in Pocket Parts. 

(3) "Itemize an account” see 1 C. 
J.S. p 576 note 56.1 in Pocket Parts. 

(4) "Itemized account” see 1 C.J.S. 
p 576 note 29, and Account, Action 
on § 5, and Account Stated § 22. 

(5) "Itemized and detailed” see 26 
C.J.S. p 1249 note 11. 

16. N.C.—State v. Johnson, 61 N. 
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O, 140, 143—^Boyden v. Achenbach, 
79 N.C. 539, 540. 

17. Ga-—^Jones v. Venable, 47 S.E. 
549, 550, 120 Ga. 1, 1 AnmCas. 
185. 

18. Black L.D. 

19. A maxim meaning "A way is 
the right of going or walking, and 
does not Include the right of driv¬ 
ing a beast of burden or a carriage.” 
—Black L.D. 

30. Black L.D. 

21. S.C.—^McCormick v. Pollett, 29 
S.E.2d 639, 541, 204 S.C. 337. 

22. Ill.—Twining v. City of Elgin, 
38 IlLApp. 356, 360. 

23. Ill.—Twining v. City of Elgin, 
supra. 

24. S.C.—McCormick v. Pollett 29 
S.E.2d 639, 641, 204 S.C. 337. 

25. Phrases constmed 

<1) "Itinerant doctor” see the C. 
J.S. title Physicians and Surgeons 
§ 22, also 48 C.J. p 1106 note 7-p 
1107 note 13. 

(2) "Itinerant merchant” see 
Hawkers and Peddlers S 5 note 81. 

(3) "Itinerant musician” see the 
C.J.S. title Municipal Corpor^itions S 
1771, also 44 C.J. p 1037 notes 71- 
74. 

(4) “Itinerant peddling” defined 



48 C.J.S. 


ITINERANT-JACOBUS 


Other phrases as to which more recent adjudi¬ 
cations have not been found see 33 CJ. p 831 notes 
86-98. 

ITIS. A suffix used in medical terms to denote an 
inflammatory disease of.2 6 

ITS. See It ante. 

IXJLE. In old English law, Christmas.27 

IVORY NUT. The seed of a tropical American 
palm (ph 3 d:elephas macrocarpa), whichj when dry, 
becomes hard and white, and, when polished, re¬ 
sembles ivory.28 

I, W. W. See Abbreviations 1 C.J.S. p 276 note 5. 

J. See Abbreviations 1 C.J.S. p 276 note 6. 

J. A. See Abbreviations 1 C.J.S. p 276 note 5. 

JAO. See Abbreviations 1 C.J.S. p 276 note 5. 

JAOAK A thatched-roof house with walls made 
out of mud and timber.29 

JACENS. Latin, lying in abeyanee.30 

JACERE TELUM VOLUNTATIS EST; PERIRE, 
QUEM NOLUERIS, FORTUN.^.3i 


JAOET IN ORE. Latin, in old English law, it lies 
in the mouth.32 

JACK. In nomenclature, a word sometimes con¬ 
strued as the equivalent of *^John.^^33 The word is 
also used to signify the male of certain animals.^^ 
In a mechanical sense, a switching device such as 
is used in telephone practice ;35 also a contrivance 
for lifting.36 A jack used in raising railroad cars 
has been held not to be a common or simple tool.27 
The word is also used to designate a modifica¬ 
tion, or portion, of the flag of any country used for 
giving particular signals 8 also a kind of defen¬ 
sive coat-armor worn by horsemen in war, not made 
of solid iron, but of many plates fastened togeth- 
er,39 

Phrases employing the word are set out in the 
note.^® 

JACKASS. A male ass.^l 

JACOB’S LADDER. A ladder with sides of rope 
and with wooden steps used frequently on ship- 

board.42 

JACOBUS. A gold coin an inch and three-eighths 
in diameter, in value about twenty-five shillings, so 
called from James I, in whose reign it was first 

coined.43 


see Hawkers and Peddlers § 1 note 

40. 

(5) “Itinerant preacher.*’—^McCor¬ 
mick V. Follett, 29 S.E.2d 539, 541, 
204 S.C. 337. 

(6) “Itinerant trader” see Hawk¬ 
ers and Peddlers § 1 note 2, and § 6 
note 79. 

(7) “Itinerant vendor” see Hawk¬ 
ers and Peddlers § 5 note 77. 

26. Tex.—Gorman v. American Gen¬ 
eral Ins. Co., Civ.App., 179 S.W.2d 
814, 815. 

27. Black L.D. 

28. U.S.—Andrews v. XJ. S., 8 Oust. 
A. 68, 69. 

29. Tex.—^American State Bank & 
Trust Co. V. Johnston, Civ.App., 
58 S.W.2d 880, 881. 

30. Black L..D. 

“Hsereditas jacens” see 39 C.J.S. p 
760 note 10 (2). 

31. A maxim meaning “To throw a 
dart or weapon is a matter of will,* 
but that it strike a person whom 
you have no wish or intention to 
strike. Is a matter of chance.”— 
Trayner Leg.Max. 

32. Black L,.D. 

33. III.—Colombo v. People, 65 N.E. 
519, 523, 182 Ill. 411. 

Ind,—Walter v. State, 5 N.B. 735, 
737, 105 Ind. 589. 


34. Webster New Int.D. 

‘’Jack” not synonymous with “horse” 
see Horse 41 C.J.S. p 329 note 27. 
Keeping jack as nuisance see the 
C.J.S. title Nuisances § 32, also 
46 C.J. p 691 notes 59-66. 

35- U.S.—^Avery v. Davega-City Ra¬ 
dio, D.CN.T., 14 F.Supp. 964, 967. 

36. Tex.—St. Louis Southwestern 
Ry, Co. of Texas v. Kem, Civ.App., 
100 S.W. 971, 972. 

37. Tex.—Missouri, K, & T. Ry. Co. 
of Texas v. Odom, Civ.App., 152 
S.W. 730, 731, 732. 

“Railroad jack” described 

An upright iron or steel contriv¬ 
ance about three feet high, weighing 
seventy-five or one hundred pounds, 
consisting of a hollow frame into 
which fitted a stem or solid piece of 
steel, on one side of the surface of 
which were cut notches or slits, and 
a lever or lift which enters the 
front of the jack, in juxtaposition to 
the stem, in order that the end of 
the lever may slide or fit into the 
notches or slits in the stem and 
by which it elevates the stem, which 
in turn elevates the car.—Missouri, 
K. & T. Ry. Co. of Texas v. Odom, 
supra. 

38. Zn the TTulted States, a blue flag 
charged with a star for every state 
in the Union, called the "Union 
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Jack.”—The Ullock, D.C.Or.. 19 F. 
207, 209, 9 Sawy. 634. 

Used to offer pilot services see the 
C.J.S. title Pilots $ 9, also 48 C.J. 
p 1197 notes 37-39, 

39. Black L.D. 

40. Phrases construed 

(1) “Jack Frost” defined see 37 
C.J.S. p 1387 note 13(4), and used 
interchangeably with “frost” see 37 
C.J.S. p 1387 note 12. 

(2) “Jack pot” see Gaming § 1 
note 79. 

(3) “Norton jack,** described as a 
very large, heavy Jack, the head of 
which is four or five Inches across, 
and the base about six or eight inch¬ 
es, used in jacking up railroad cars. 
—Gulf, C. & S. F. Ry. Co. v. Ken¬ 
nedy, Tex.Civ.App., 139 S.W, 1009, 

nil. 

41. Tex.—Robinson v. Robertson, 2 
Tex.A.Civ,Cas. § 254. 

“Ass” defined see 6 C.J.S. p 791 note 

12 . 

Phrase construed 

“Jackass brandy^* see Intoxicating 
Liquors § 13. 

42. N.T.—Maloney v. Cunard SS. 
Co., Ill N.E. 835. 836, 217 N.T. 
278. 


43- Black L.D. 
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JACQUARD PIGUEED GOODS. See Goods 38 
C.J.S. p 947 note 59(14), 

JACTANCIA. In Spanish law, injury to reputation 
or property corresponding to slander in the English 
law,^^ 

JACTITATION. Boasting of something which is 
challenged by anotherfalse boasting, or asser¬ 
tions repeated to another's i^rejudice; false claims. 
The term is used to designate a wrong which, in 
certain aspects, is cognizable, under the canon law, 
in the ecclesiastical courts, as in the case of jacti¬ 
tation or false boasting of inarriage.46 Jactitation 
action or proceeding see the C.J.S. title Libel and 
Slander § 280, also 37 C.J. p 136 note 94r-p 137 
note 38 and 33 C.J. p 832 notes 19, 20. 

It is also a technical word of the medical profes¬ 
sion, meaning an involuntaiy convulsive muscular 
movement.^ 

Phrases employing the word are listed in the 

note.^S 

JAOTIVUS. Lost by default; tossed away.^9 

JACTUBA. In the civil law, a throwing of goods 
overboard in a storm; jettison; also loss from such 
a cause.5® 

JAOTUS. A thing cast away to save the rest.^i 

JADE. To reduce to the condition of a jade; to 
tire out; to ride or drive without sparing; to over¬ 
drive, as to jade a horse.^2 Synonymous with ‘Tiar- 
ass” see 39 C.J.S. p 774 note 36. 

JAGGER. One who or that which jags.53 

In a mechanical sense, a part of a contrivance for 
washing ore, described as a point of iron projecting 


from the end of an iron shaft and produced by the 
blow of a hammer on the end of the shaft.^^ 

JAIL. Generally defined see the C.J.S. title Prisons 
§ 1, also 33 C.J. p 832 notes 24-27 and 29-32. 
Specifically concerning matters relating to county 
and municipal jails see the C.J.S. titles Counties 
§ 167 note 91, §§ 217, 249 a note 82, and Munici¬ 
pal Corporations § 1041, also 44 C.J. p 159 notes 
28-31, 34, and 33 C.J. p 832 note 28. Jail fees as 
to person confined on body execution see Executions 
§ 426 c. ^‘Jail liberties’^ defined see the C.J.S. title 
Prisons § 1, also 50 C.J. p 344 note 59 and 33 C.J. 
p 832 note 31; relief from arrest see Arrest § 80 c; 
release from imprisonment on execution against the 
person see Executions § 434; right to generally see 
the C.J.S. title Prisons § 18, also 50 C.J. p 344 
notes 58-61, 65, 66; as constituting an escape see 
the C.J.S. title Prisons § 23, also 50 C.J. p 352 notes 
7-21, p 353 notes 22, 23; as ground for habeas cor¬ 
pus see Habeas Corpus § 34 a. ^^Jail liberties” 
equivalent to ‘^prison bounds,” and ‘^rules of the 
prison” see the C.J.S. title Prisons § 1, also 33 C.J. 
p 832 note 31 [a]. For references to other specific 
uses or applications of the word see 33 C.J. p 832 
note 24. 

JAILBIRD. A term often used to designate an 
ex-convict.® 5 

JAILER. Defined generally see the C.J.S, title 
Prisons § 1, also 33 C.J. p 832 note 34. 

For a discussion of the ofBce of ^^city jailer” see 
the C.J.S. title Municipal Corporations § 590, also 
43 C.J. p 821 notes 8-16. 

For references to other specific uses or applica¬ 
tions of the word see 33 C.J. p 832 note 33. 

JAEE. A colloquial or common name for Jamaica 
ginger,or a low colloquialism applied to liquor 


44. Escriche Diccionario. 

See also Jactitation post; and the 
C.J.S. title Libel and Slander § 280, 
also 37 C.J. p 136 note 94-p 137 
note 38. 

45. Black Xi.D. 

46- La.—Bell v. Saunders, 72 So. 
727, 729, 139 La, 1037. 

47. La.—^Leman v. Manhattan Life 
Ins. Co.. 15 So. 388, 389, 46 La. 
Ann. 1189, 49 Am.S.R. 348, 24 L. 
R.A 689. 

4& Phrases construed 

<1) ‘‘Jactitation of a rigrht to a 
church sittingr,” defined as the boast¬ 
ing: by a man that he has a rigrht. 
or title to a pew or sitting: in a 


church to which he has legally no 
title.—Black L.I). 

(2) “Jactitation of marriage’* see 
the C.J.S. title Marriage § 70, also 
38 C.J. p 1361 note 92-p 1362 note 

6 . 

(3) “Jactitation of tithes,” defined 
as the boasting by a man that he is 
entitled to certain tithes, to which 
he has legally no title.—Black L.D. 

49. Black L.D. 

50. Black LD. 

51. U.S.—^Barnard v. Adams, N.T., 
10 How, 270, 303, 13 L.Ed. 417. 

“Jaotus lapiBi” 

The throwing down of a stone; 
one of the modes, under the civil 
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law, of interrupting prescription.— 
Black L.D. 

52. Century D, 

53. Century D. 

^ Va—^P ersinger v. Alleghany Ore- 
& Iron Co., 46 S.E. 325, 102 Va,. 
350. 

55. Ga.—Daniels v. State, 199 S.E. 
672, 576, 59 Ga.App. 599. 

56. Tex—^Innes v. State, 288 S.W.. 
1084, 1085, 105 TexCr. 401. 
Presumably derived from, or a. 

corruption of, the word “Jamaica.”— 
Skelton v. State, 239 P. 189, 190,. 
31 Okl.Cr. 343. 
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JAKE—JAS 


reputed to be composed of a mixture of Jamaica 
ginger and some other beverage or beverages.57 

JAMAICA GINGEE. See Ginger 38 C.J.S. p 925 
note 17 (4). 

JAMB. A side post or side of a doorway, window 
opening, or fireplace a side or vertical piece of 
any opening or aperture in a wall, such as a door, 
window, or chimney, which helps to bear the lintel 
or other member overhead serving to sustain or 
discharge the superincumbent weight of the wall.^^ 

JAMBEAUX. In old English and feudal law, leg 
armor.^O 

JAMMA or JUMMA In Hindu law, total amount, 
collection, assembly; the total of a territorial as¬ 
signment.^! 

JAMMUNDLING. See Jamunlingi or Jamundilingi 
post. 

JAMPNXTM. Eurze, or grass, or ground where 
furze grows, as distinguished from “arable,” “pas¬ 
ture,” or the like.®2 

JAMUNLINGI or JAMUNDILINGI. Freemen who 
delivered themselves and their property to the pro¬ 
tection of a more powerful person in order to avoid 
military service and other burdens; the same as 
“commendati.” Also a species of serfs among the 

Germans.®^ 

JANITOR, As generally understood, the term re¬ 
fers to a person employed to take charge of a 
building and rooms therein and keep them clean 
and in order, to lock and unlock them, and general¬ 


ly to care for them; 64 one employed to take care 
of a building occupied for offices, suites of rooms, 
etc., 6 5 or of a public building. 6 6 

“Janitor’^ has been contrasted with “laborer.”® ^ 

Janitor as municipal employee see the C.J.S. title 
Municipal Corporations § 701, also 43 C.J. p 887 
note 55 [a] (18); employment of janitor by school 
district see the C.J.S. title Schools and School Dis¬ 
tricts § 146, also 56 C.J. p 363 note 40. Janitor of 
courthouse held not a county officer sec Counties § 
100 a note 84 (11). 

JANNET COUPLER. See the C.J.S. title Rail¬ 
roads § 1, also 33 C.J. p 832 note 40. 

JAPANESE. A member of the native race of Ja¬ 
pan; also, a native or inhabitant of Japan.®® In. 
another sense, the language of the Japanese.®® 

Phrases employing the word are set out in the 

note.70 

JAQUES. In old English law, small money.'^! 

JAR. An earthen or glass vessel of simple form, 
without handle or spout; a deep vessel of earthen¬ 
ware or glass, more or less cylindrical in shape, 
with no spout, and generally with a wide mouth.72 

An oil well tool known as a “jar’' is used to loos¬ 
en, by means of an upwardly direct hammer blow 
or jar, objects such as pipe and the like which 
have become fastened in an oil well which is being 
or has been drilled.'^® 

JAS. See Abbreviations 1 C.J.S. p 276 note 5 in 
Pocket Parts. 


57. Okl.—Skelton v. State, supra. 

58. U.S.—Superior Skylight Co. v. 
Zerbe Const. Co., D.C.N.T., 5 F.2d 
982, 985. 

59. U.S.—Superior Skylight Co. v. 
Zerbe Const. Co., supra. 

Phrase construed 

“Inclined jamb,“ construed as cov¬ 
ering only a skylight with an open¬ 
ing or openings.—Superior Skylight 
Co. V. Zerbe Const. Co., supra. 

60. Black L.D. 

61. Black L.D. 

J’ammabnudy; jtunmabundy 

In Hindu law, a written schedule 
of the whole of an assessment.— 
Black L.D. 

62. Black L.D. 

63. Black L.D. 

•64. N.J.—^Britten v. Berger, 12 A-2d 
875, 877, 18 N.J.Misc. 215. 

33 C.J. p 832 note 39. 

Webster New Int, D. 

•“Janitor” distinguished from **at¬ 


tendant” see Attendant 7 C.J.S. p 
690 note 96 in Pocket Parts. 

65. Cal.—^Kramer v. Industrial Acc. 
Comm., 161 P. 278, 279, 31 Cal.App. 
673. 

Included within term “employee” see 
30 C.J.S. p 237 note 24 (28). 

67. Not included in the word “la¬ 
borer” 

Ill.—People V. Stevenson, 111 N.E. 
595, 597, 272 Ill. 215. 

€8w Webster New Int. D. 

Not included in phrase “white per¬ 
son” 

U.S.—In re Buntaro Kumagai, D.C. 
Wash., 163 F. 922, 924—In re Sal¬ 
to, O.C.Mass., 62 F. 126, 127. 
Wash,—In re Yamashita, 70 P, 482, 
483, 30 Wash. 2*34, 94 Am.S.R. 866, 
59 L.R.A. 671. 

Naturalization of Japanese see 
Aliens § 124 note 79. 

69- Webster New Int.D, 
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70. Phrases construed 

(1) “Japanese filatures,” defined 
as one of the raw materials used in 
manufacturing silk, consisting of 
threads of silk reeled off from the 
cocoon and imported from Japan.— 
In re Liberty Silk Co., D.C.N.Y., 152 
F. 844. 

(2) “Japanese laurel,” described 
as one of the best known species of 
Aucuba, a small genus of Asiatic 
evergreen shrubs of the dogwood 
family.—^U. S. v. Ouwerkerk, C.C.N. 
To 153 F. 916, 917. 

71. Black L.D. 

72. U.S.—U. S. V. Marshall Field & 
Co., 19 C.C.P.A.,Customs, 331, 333. 

Phrase construed 

“Bottles or jars,” construed to in¬ 
clude “Koch flasks” and so-called 
“Woulf flasks.”—^Eimer & Amend 
Co., V. U. So C.C.N.Yo 126 F. 439, 440. 

73. Operation described 

U.S.—Raymond v. Wickersham, Oust. 
& Pat.App.. 110 F.2d 863, 864. 
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JAVELIN-MEN*. Yeomen retained by the sheriff 
to escort the judge of assize.'^^ 

JAVELOXTB. In Scotch law, a jailer or gaoler.*^® 

JAY W ALKIN Cr. A word which means proceeding 
diagonally across a street intersection.’^® 

JEALOUS EYE. An equivalent to ‘^careful scru¬ 
tiny’’ see Careful 12 C. J.S. p 1146 note 68. 

JEBBUBG-H JUSTICE. Summary justice inflicted 
on a marauder or felon without a regular trial; 
equivalent to ^flynch law.”77 

JEHOVAH’S WITNESSES. See the C.J.S. title 
Religious Societies § L 

JEJUNUM. The portion of the small intestine be¬ 
tween the duodenum and the ileum.78 

JEKYLL AND HYDE. A term frequently used to 
characterize a person. It likens the person accused 
of being a “Jekyll and Hyde” to a dual personality 
depicted in the play or story of “Jekyll and Hyde,” 
one the model citizen and professional man, the oth¬ 
er a sinister, evil character.*^® 

JELLY. The thickened juice of fruits, or any gel¬ 
atinous substance, prepared for food; the juice of 
meat or fruit which congeals on cooking; the 


strained liquid or juice of fruit after being boiled! 
with sugar until it becomes a stiffened mass when 
cooled; the stiffened juice of boiled meat, sweet¬ 
ened and flavored; the juice of meat, bone, etc., or 
the sweetened juice of fruits, jellied by boiling and 
COn ling .S® 

JEMAN. In old records, a yeoman.®! 

JENNET. A small Spanish horse; a genet.®2 

JENNY. With reference to an animal, a female of 
the species ass.®® 

In a mechanical sense, more correctly referred to 
as “spinning jenny,” it is a machine used in cotton 
mills for spinning many threads.®4 

JEOFAILE. Literally “I have failed; I am in er¬ 
ror.” An error or oversight in pleading.®® 

JEOPARD. To put in danger; to expose to loss 
and injury.®® 

JEOPARDIZE. Putting in danger.®^ 

JEOPARDY. Danger;®® hazard; peril;®® expo¬ 
sure to death, loss, or injury;®® also, in another 
sense, reasonable fear or well grounded apprehen¬ 
sion.®! 

In its strict technical sense, “jeopardy” may be 
applied only to criminal prosecutions and is inap- 


74. Black 1..D. 

75. Black L..D. 

70. Cal.—Gett v. Pacific Gas & 
Efiectric Co., 221 P. 376, 378, 192 
Cal. 621. 

Commoix meaxdsLsr judicially recosr- 
nized 

Where a pedestrian, igrnorinir 
white lines which Indicated the 
street crossing:, started across the 
street and was struck hy an auto¬ 
mobile, the court in setting aside a 
damagre verdict said: “It was a typ¬ 
ical case of what is commonly called 
*jay walking:.* ”—^Pag:e v. Moulton, 
136 A. 482, 483, 126 Me. 593. 

77. Black Li.D* 

Name derived from a Scotch town 
near the English border where raid¬ 
ers and cattle lifters were often 
summarily hung; also written “Jed- 
dart** or “Jedwood** justice.—Black 
Ii.D. 

78. Pa.—^Royko v. Logan Coal Co., 
22 A.2d 434, 435, 146 Pa.Super. 449 
—Germano v. Home Life Ins. Co. 
of America, '5 A.2d 449, 451, 135 Pa. 
Super. 208. 

79. U.S.—Browder v. Cook, D.C.Ida- 
ho. 69 E.Supp. 225, 232. 

80. U.S.—Meyer v. U. S., 3 CtCust. 
App. 247. 248. 


Similar definition 

U.S.—Bugle V. U. S.. C.CN.Y., 175 P. 
889. 890. 

“Jellies”' contrasted with **niarma- 
lade” and “harry jams” 

U, S,—Bogle V. U. S., C.O.N.T., 175 
P. 889, 891. 

81. Black L.D. 

82. Webster New Int.D. 

Similarly referred to under the 

colloquial names “jenny’* and “jen¬ 
nies.**—O’Rear v. Richardson, 81 So. 
865, 866, 17 Ala,App, 87. 

83. Ga,—Teal v. State, 45 S.E. 964, 
965, 119 Ga. 102—McLamh v. Lam- 
bertson, 62 S.E. 107, 109, 4 Ga. 
App. 653. 

Similar definition 

“The female of an ass.**—O’Rear 

V. Richardson, 81 So. 865, 866, 17 
Ala.App. 87. 

“Ass** defined see 6 CJ.S. p 791 note 
12 . 

84. Ala.—0*Rear v. Richardson, su¬ 
pra. 

85. Black L.I). 

Amendment of pleading generally 
see the C.J.S. title Pleading §§^ 
275-322, also 49 C.J. p 465 note 
81-p 562 note 3. 
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80. Idaho.—^TJ. S. v. Mays, 1 Idaho 
763, 770. 

87- Idaho.—U. S. v. Mays, supra. 

8a U.S.—Ex parte Glenn, C.C.W.- 

Va., Ill P. 257, 258. 

33 C.J. p 833 note 59. 

“Danger** equivalent to “jeopardy”" 

see 25 C.J.S. p 998 note 50. 

89. U.S.—Ex parte Glenn, C.C.W'. 

Va., Ill P. 257, 268. 

Tenn.—State v. Connor, 5 Coldw. 311,. 
317. 

33 C.J. p 833 note 62. 

90. U.S.—^Ex parte Glenn, C.C.W. 

Va., Ill P. 257, 258. 

Tenn.—State v. Connor, 5 Qoldw. 311, 
317. 

“Por a thing to be in jeopardy is 
to be in danger of being lost. The- 
word suggests an even game, or a 
game in which the chances are- 
even.**—Gorman v. Banlgan, 46 A. 
38, 41, 22 R.I. 22. 

Jeopardy of life while committingr 
robbery 

U.S.—U. S. V. Wilson, C.C.Pa., 23 F- 
Cas.No.l 6,730, Baldw. 78. 

91. U.S.—Uj S. V. Reeves, C.C.Tex.,. 
38 P. .4^4, 406. 
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JEOPAEDY-JETTY 


plieable to a civil suit in wliich punitive or vindic¬ 
tive damages may be awarded.^2 

For a discussion of jeopardy, former jeopardy, 
and double jeopardy see Criminal Lavr §§ 238-299; 
and for other specific applications of the word see 
33 C.J. p 833 note 58. 

JEBG-UER. In English law, an officer of the cus¬ 
tom-house who oversees the waiters.^ 3 

JEREL As a noun, a sharply arrested pull, thrust, 
push, or motion.^^ ‘^Jerk’^ may be used interchange¬ 
ably with “lurch.^95 

As a verb, to give a quick and sudden thrust, 
push to, or to strike with a short quick motion.^® 
^^Jerk” has been used interchangeably with ^fiureh,’^ 

and ^‘jerked” with “lurched.”^^ 

“Jerking*^ as a railroad term see the C.J.S. title 
Railroads § 1, also 33 C.J. p 833 note 66. 

“Jerk note” In shipping, a permit which author¬ 
izes the master of a vessel to receive on board goods 
for his outward cargo, issued by the collector to 
the master after the whole of the inward cargo is 
discharged. It is distinguished from ^^stifPening 

note.’^^S 

JERKY. A Concord mail wagon or canvas hack 
without windows, with canvas cover and sides, sup¬ 
ported by wooden standards at the sides, and bows 
overhead.^ ^ 

JERSEY. One of a breed of dairy cattle originat¬ 
ing on the Island of Jersey in the English Chan- 
nel.i 

Also a name commonly given to a grocery wagon 
having a covered top.^ 


JESSE. A large brass candlestick, usually hung 
in the middle of a church or choir.^ 

JESIHT and JESUIT ORDER. See the C.J.S. ti¬ 
tle Religious Societies § 1, also 58 C.J. p 784 note 
82. 

JET. A well-known article, defined to be a variety 
of lignite of a very compact texture, and velvet- 
black color, susceptible of a good polish, and often 
wrought into toys, buttons, mourning jewels, and 
the like.4 

JETSAM. Goods which, by the act of the owner, 
have been voluntarily cast overboard from a vessel, 
in a storm or other emergency, to lighten the ship.^ 

‘‘Jetsam” has been distinguished from “flotsam” 
see Flotsam or Flotsan 36 C.J.S. p 1031 note 60. 

JETTISON. In its largest sense, it signifies any 
throwing overboard.® In its ordinary sense it means 
specifically the throwing overboard of a portion or 
all of the cargo of the ship for the purpose of light¬ 
ening it so that it may better endure the stress of 
weather.7 

JETTY. A projection of stone, brick, wood, or oth¬ 
er material, but generally formed of piles, serving 
as a protection against the encroachment or assault 
of the waves; also a pier of stone or other mate¬ 
rial projecting from the bank of a stream obliquely 
to its course, for the purpose of directing the cur¬ 
rent upon an obstruction to be removed, as a bed 
of sand or gravel, or to deflect it from a bank which 
it tends to undermine;® a kind of dam intended to 
deflect the current of a stream so as to deepen the 
channel or to form an eddy below the obstruction 
in which sediment may be deposited, thereby ex¬ 
tending and protecting the bank.^ 


92. Fla.—Smith v. Bagwell. 19 Fla. 
117, 123, 45 Am.R. 12. 

“Twice put on trial” not synonymous 
U.S.—U. S. V. Gibert, C.C.Mass., 25 
P.Cas.No.15.204, 2 Sumn, 19. 

93. Black Lr.D. 

94. Kan.—Tritle v. Phillips Petrole¬ 
um Co., 37 P.2d 996, 999, 140 Kan. 
671. 

95. Mo.—Crenshaw v. St Louis 
Public Service Co., App., 52 S.W. 
2d 1035, 1040. 

96. Tex.—St Louis Southwestern 
R. Co. V. Parris, Civ.App., 166 S.W. 
463, 464. 

97. Tex.—St. Louis Southwestern 
R. Co. V. Farris, supra. 

98. U.S.—Pierson v. Ogrden, D.CN. 
Y., 19 F.Cas.No.11,160. 


99. Colo.—Sanderson v. Fraizier, 5 P.! 
632, 635. 8 Colo. 79, 54 Am.R. 544. 

1- Webster New Int.D. 

2. Ky.—Lexington St R Co. v. 
Strader, 89 S.W. 158, 28 Ky.L. 157. 

3. Black L.D. 

4. U.S,—Goldberg v. U. S., N.Y., 61 
F. 91. 92. 9 C.aA. 380. 

“Black glass” distinguished 
U.S.—Goldberg v. U. S., supra. 

5. Black L.D. 

“Jetsom is when a ship is in dan¬ 
ger of being sunk and to lighten the 
vessel the goods are cast into the 
sea.’'—^Lacaze v. State, Add.,Pa., 69, 
•64. 

6. Eng.—^Butler v. Wildman, 3 B. & 
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A. 39S, 401, 6 B.aL. 233, 106 Re¬ 
print 708. 

7- Pa.—Gray v. Wain, 2 Serg. & R. 

229, 254, 7 Am.D. 642. 

33 O.J. p 834 note 76. 

See also the C.J.S. title Shipping & 
228, and 58 C.J. p 615 note 4-p 61S 
note 46. 

Similarly expressed 
A throwing overboard for the 
preservation of the ship and cargo. 
—^Butler V. Wildman, 3 B. & A. 398, 
401, 5 E.C.L. 233, 106 Reprint 708. 

8. N.C.—Storm v. Town of Wrights- 
ville Beach, 128 S.B. 17, 19, 189 N. 
C. 679. 

9. Or.—Morton v. Oregon Short 
Line R, Co., 87 P. 151, 153, 48 Or. 
444, 120 Am.S.R. 827, 7 L.RA.,N. 

I S., 344. 
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has been compared vith, or distinguished 
from, ^^dam” see 25 C.J.S. p 441 note 80. 

JEUX DE BOUBSR In French law, speculation 
in the public funds or in stocks; gambling specula¬ 
tions on the stock exchange; dealings in '^options^^ 
and “futures.’^!® 

JEW. As distinguished from Christian see 14 C.J. 
S, p 1115 note 90. 

JEWEL. A gem,especially one set in precious 
metal for personal adornment ;12 a precious stone 
fashioned for use or beauty.i^ Also an ornament 
containing precious stones ;14 an ornament of dress 
in which the precious stones form a principal 
part;i5 an ornament of dress, usually made of a 
precious metal, having enamel or precious stones as 
a part of its design.i® 

The following notes contain examples of what, ac¬ 
cording to the context or circumstances, the term 
has been held to ineludei^ or not to include.i* 

‘‘JeweP’ has been contrasted with, or distin¬ 


guished from, ^^gem” see 38 C.J.S. p 761 note 60, 
and "plate.”i9 

In watchfnaking. A bearing for a pivot in a 
watch, formed by a crystal or precious stone, as a 
ruby; a precious stone used in watchmaking, on ac¬ 
count of its hardness and resistance to wear, where 
a pivot turns in a socket.20 

JEWELER or JEWELLER. One who makes, or 
deals in, jewels, precious stones, etc.21 The term 
has been distinguished from ^Vatchmaker.”22 

JEWELRY. A general term^S signifying jewels 
collectively;24 jewels in general;25 and nearly 
analogous to ‘nbijou.”26 As commonly understood it 
means ornaments of gold or silver, or precious met¬ 
als, or precious stones,27 and imports that the arti¬ 
cle is valuable either intrinsically or has value in 
the community where it is used.28 

“Jewelry” has been held included by the word 

“omament.”29 

The following notes contain examples of what, 
according to the context or circumstances, the term 
has been held to include^O or not to include.^i 


10. Black L.D. 

11. Cal.—Traylor's Est., Cpff. Prob. 
2S4, 2S7. 

Me.—^T^^agmer v. Congress Square 
Hotel Co., 98 A, 660, 662, 113 Me. 
190. 

12. Me.—^Wagner v. Congress 

Square Hotel Co., supra. 

13. Cal.—Traylor's Est., CofT. Prob. 
284, 2S7. 

Me.—Wagner v. Congress Square 
Hotel Co.. 97 A. 660, 662, 115 Me. 
190. 

Similarly expressed 
A valuable stone set and prepared 
for wear.—Cavendish v. Cavendish, 1 
Bro.Ch. 467, 468, 28 Reprint 1244, 1 
Cox Ch. 77, 29 Reprint 1070. 

14. Me.—^Wagner v. Congress 

Square Hotel Co., 97 A. 660, 662, 
115 Me. 190. 

15. Cal,—Traylor's Est, Coif Prob. 
284, 287. 

16. Me.—Wagner v. Congress 

Square Hotel Co., 98 A. 662. 115 
Me. 190. 

Tenn.—^Rains v. Maxwell House Co., 
79 S.W. 114, 117, 112 Tenn. 219, 
224, 64 L.R.A 470. 

«Aa omaanexLt worn hy ladies,” as 
“a pendant in the ear.”—Common¬ 
wealth V. Stephens, 14 Plck.,Mass., 
370. 373. 

Phrase construed 

“Jewels and ornaments,” construed 
as including or not including, under 
varying circumstances, a watch. 

N'.Y.—Ramaley v. Leland, 43 N.Y. 

539, 541, 3 Am.R. 728. 

Tenn.—^Rains v. Maxwell House Co., 


79 S.W. 114, 117, 112 Tenn. 219, 64 
L.R.A 470. 

17. Held to include 

(1) Diamonds generally.—Attor¬ 
ney General v. Harley, '5 Russ. 173, 
ISO, 5 Eng.Ch. 173, 38 Reprint 992. 

(2) Diamond ornaments, such as 
a cross, necklace, or ring.—^Attorney 
General v, Harley, supra, 

<3) Gold ornaments of Masonic 
orders.—Brooke v. Warwick. 2 De G. 
& Sm. 425, 436. 64 Reprint 191, 1 
Hall & T. 142, 47 Reprint 1360. 

(4) A watch and fob.—^Rains v. 
Maxwell House Co., 79 S.W. 114, 117, 
112 Tenn. 219, 64 Ii.R.A 470, 2 Ann. 
Cas. 488. 

18w Held not to include 

(1) A bag of coins.—Sudbury v. 
Brown, 4 Wkly.Rep, 736. 

(2) A chain.—Gile v. Libby, 36 
Barb^N.Y., 70, 77—Jones v. Hotel 
Latham Co., 116 N.Y.S. 1084, 1085, 62 
Misc. 620. 

(3) A gold chain.—^Bernstein v. 
Sweeny, 33 N.Y.Super. 371, 276. 

(4) A gold pen and pencil—Gile 
V. Libby, supra. 

(5) A gold watch.—Bernstein v. 
Sweeny, supra. 

(6) Watches in general.—Jones 
V. Hotel Latham Co., supra—33 C.J. 
p 834 note 95. 

19. “Jewels caomot be deemed 
I ‘plate* *» 

Md.—Conner v. Ogle, 4 Md.Ch. 425, 
454. 

20. U.S.—Bulova Watch Co. v. U, 
S., 21 C.C.P.A.,Customs, 156, 159, 
160. 


Similarly expressed 
A bit of precious stone, crystal, 
or glass used to form a durable bear¬ 
ing, as for a watch-pivot.—^Bulova 
Watch Co. V. U. S., supra. 

21. Webster New Int.D. 

22. Mass.—^Howard v. Williams, 2 
Pick. 80, 84. 

23. U.S.—Elgin Nat. Watch Co. v. 
Loveland, C.C.Iowa, 132 F. 41, 51. 

American in. origin 

” *Jewelry' is not found In any 
English dictionary, and Is probably 
an Americanism.”—Commonwealth v. 
Stephens, 14 Pick.,Mass., 370, 373. 

24. Me,—Wagrner v. Congress 

Square Hotel Co., 98 A. 660, 662, 
115 Me. 190. 

25. Mass.—Commonwealth v. Steph¬ 
ens, 14 Pick. 370, 373. 

26. Mass.—Commonwealth v. Steph¬ 
ens, supra. 

27. Ont—Regina v. Chayter, 11 
Ont. 217, 220. 

28. U.S.—^Robbins v. Robertson, C. 
C.N.Y., 33 F. 709, 710. 

33 C.J. p 834 note 2. 

29. Cal.—Traylor's Estate, 16 P. 
774, 775, 75 Cal. 189. 

30. Held to include 

(1) Articles of personal adorn¬ 
ment.—Robbins V. Robertson, C.C.N. 
Y., 33 F. 709, 710. 

(2) Rings, pins, and other orna¬ 
ments.—Commonwealth v. Glover, 
116 S.W. 769, 774, 132 Ky, 588. 

31. Held not to include 

(1) Black hat ornaments com- 
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JEWELRY--JOBBEB 


Jewelry within tariff acts see Cnstoms Duties § 
45 d; and as within exemption statutes see Ex¬ 
emptions § 53. For a discussion of what the term 
'^jewelry” includes when employed in a will see the 
C.J.S. title Wills § 787, also 69 C.J. p 400 note 78- 
p 401 note 90. 

Phrases employing the word are set out in the 
note.32 

JEWISH SABBATH. See the C.J.S. title Sunday 
§ 1, also 33 C.J. p 834 note 3. 

jia. A piece of metal, for use on a drill press, 
specially made with the utmost precision with holes 
in it at specified locations ;33 it has been distin¬ 
guished from a “fixture.^’34 

JKjGER boss. As a mining term see the C.J.S. 
title Mines and Minerals § 3, also 33 C.J. p 834 
note 4. 

JIMMY. A tool or instrument primarily used to 
pry open doors or windows so as to gain entrance 
into buildings of one sort or another,35 commonly 
used for the commission of burglary.36 It is also 
called a ‘‘jimmy bar.”37 

JITNEY. See the C.J.S. title Carriers § 534, con¬ 
sidered as a common carrier; and the C.J.S. title 


Motor Vehicles §§ 7, 8, also 33 C.J. p 834 note 5, 
defined generally and contrasted with ‘‘taxicab.” 

JNO. See Abbreviations 1 C.J.S. p 276 note 5 in 
Pocket Paii:s. 

JO. See Abbreviations 1 C.J.S. p 276 note 5 in 
Pocket Parts. 

JOB. A particular piece of work; something to be 
done; any undertaking of a defined or restricted 
character; 38 specifically a piece of work done, or to 
be done, as a whole.39 

‘^Job printer/* One who does miscellaneous print¬ 
ing, especially circulars, cards, billheads, etc.'^® 

Other phrases employing the word are set out in 
the note.^i 

JOBAS, TRAJIS Y BATUDAS. In the ancient 
Spanish law, terms applied to feudal services. Lat¬ 
er converted into money rents.^3 

JOBBER. A merchant who buys and sells in job 
lots;^3 a merchant who purchases goods from im¬ 
porters and sells to retailers a person who sells 
to all comers at a fraction above the market price, 
and buys of anyone at a fraction below the market 
price a sort of middleman.^® 


posed of metal and black glass, imi¬ 
tation jet.—Bader & Co. v. XJ. S., C. 
C.N.Y., 116 P. 541, 545. 

(2) Silk vest chains.—^Zimmern v. 
U. S., C,C.N.T., 69 P. 467. 

(3) Women’s silver handbags or 
purses.—Tiffany v. TJ. S., O.C.N,Y., 
131 P. 398. 

(4) A watch.—Ramaley v. Le- 
land, 43 K.Y. 639, 541, 3 Am.R. 728. 

32. Phrases construed 

(1) “Articles commonly known as 
jewelry.”—Bader & Co. v. XJ. S., C. 
C.N.Y., 116 P. 541, 642. 

(2) “Articles of jewelry,” gener¬ 
ally defined as such articles as are 
made of precious metal, silver, gold, 
diamonds, sapphires, rubies, pearls, 
etc. 

XJ.S.—^Robbins v. Robertson, C.C.N. 
Y., 33 P. 709, 710. 

Ga.—William Pine & Bro. v. South¬ 
ern Express Co., 73 S.E. 35, 38, 10 
Ga.App. 161. 

(3) “Imitation Jewelry” defined 
and contrasted with “real jewelry,” 
—^Robbins v. Robertson, supra. 

33. TTse described 

When a casting is placed upon a 
drill press and the jig is placed over 
the casting, the operator need only 
a.pply the drill through the various 
holes in the jig and the casting will 
then be drilled precisely to take its 


proper place in the machine of which 
it is to be a part.—Commonwealth 
Trust Co. of Pittsburgh v. Harkins, 
167 A. 278, 280, 312 Pa. 402. 

34- Pa.—Commonwealth Trust Co. 

of Pittsburgh v, Harkins, supra. 

35. XJ.S.—XJ. S. ex rel. Guarino v. 

XJhl, C.C.A., 107 P.2d 399, 400. 

36L XJ.S.—^XJ. S. ex rel. Guarino v. 

XJhl, D.C.N.T., 27 P.Supp. 135, 137, 
N.Y.—People v. Thompson, 53 N.Y. 
S. 497, 499, 33 App.Div. 177. 

37. Defined as a tool used by bur¬ 
glars for housebreaking, and de¬ 
scribed as a piece of steel about as 
big as a man’s finger and about eigh¬ 
teen inches long, and at one end cut 
down to a point like a chisel.—^John¬ 
son V. Commonwealth, 41 S.W.2d 
913, 914, 240 Ky. 123. 

38. Century D. 

It may include drilling or con¬ 
structing an oil well.—Devine & 
Thomas v. Taylor, 12 Ohio Cir.Ct. 
723, 728, 4 Ohio Cir.Dec. 248. 

39. Cal.—Brown v. Bozeman, ’32 P. 
2d 168, 171, 138 CaLApp. 133. 

40. Webster New Int.D. 
fiXay be a master or a laborer 

“A job printer may or may not be 
a manual laborer. He may be the 
proprietor or owner of a job-printing 
establishment, who performs no la¬ 
bor therein at all, or he may be an 
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actual laborer in a printing estab¬ 
lishment where the work done is 
that of job-printing. In any event 
a job printer, who is a laborer and 
mechanic, and works and labors in a 
printing-office, is prlma facie a la¬ 
borer himself and not the proprie¬ 
tor, or superintendent of the estab¬ 
lishment in the employ of the pro¬ 
prietor.”—Georgia Loan, Savings & 
Banking Co. v. Dunlop, 33 S.R 882, 
883, 108 Ga. 218. 

41. Phrases construed 

(1) “Fire job” see Fire 36 C.J.S. 
p 806 note 39 (17). 

(2) "Job work” as meaning the 
same thing as “lump work.”—^Dixon 
V. Cory, 3 N.J.Law 594. 

(3) ’When the job is finished.”— 
Stickney v. Cassell, 6 Ill. 418, 421. 

42. Escriche Diccionario. 

43. N.Y.—Wassertrom v. Cohen, 150 
N.Y.S. 638, 639, 165 App.Div. 171. 

“Dandjobber*' 

Tenn.—^Vanderbilt University v. 
Cheney, 94 S.W. 90, 92, 116 Tenn. 
259, 268. 

33 C.J. p 835 note 12 [a]. 

44. N.Y.—Steward v. Winters, 4 
SandfiCh. 687, 690. 

45. Eng.—^Mollett v. Robinson, £j.R 
7 C.P. -84, 104, 10*5. 

46. U.S.—Great Atlantic & Pacific 
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Also, in English nsage, a dealer in stock exchange 
secxirities; a stockjobber,'*'^ 

In gasoline industry. A “jobber’’ is a middleman 
who purchases gasoline in tank-car lots, generally 
from refiners, and owns storage or bulk plants from 
which he delivers gasoline in tank wagons or trucks 
to service stations or directly to large consumers.*^ 
The word has been distinguished from “auction¬ 
eer” see Auctions and Auctioneers § 1 b note 11, 
“importer” see 42 C.J.S. p 408 note 60, “manufac¬ 
turer” see the C,J.S. title Manufactures § 1, also 33 
C.J. p 835 note 15 [a], and “retail dealer” see 25 
C.J.S. p 1045 note 35. 

JOBBINGr. Acting as a middleman or dealer be¬ 
tween imxwrters or producers and those who sell to 
the publie.^9 

JOBMASTEE, In English law, one who carries on 
the business of letting out carriages and horses or 
other vehicles with drivers for hire; a livery-stable 

keeper. 50 

JOCALIA. In old English law, jewels.51 

JOCBLET. A Ettle manor or faxm.52 

JOCK. A diminutive name for “John.”® 2 

JOCKEY. One who rides a horse in a running race 
or a steeplechase.®^ 


“Jockey” has been said to be embraced within the 
term “driver,”®® and also has been distinguished 
therefrom see 28 C.J.S. p 494 note 57. 

JOCKEY CLUB. An association of persons for the 
purpose of regulating all matters connected with 
horse racing.®® 

JOCK STEAP. A term which may be usually called 
a suspensory, yet distinguishable therefrom, being 
designed to hold the male private organs in the po¬ 
sition of greatest safety so that athletes, eques¬ 
trians, etc., may be protected against accident to 
those organs.®'^ 

JOCUS. In old English law, a ^me of hazard.®^ 

JOGrCEE. A device attached to a multigraph or 
a printing press which stacks in even piles the pa¬ 
pers coming through.®^ 

JOGOUTC. Act of giving a jog or jogs; traveling 
at a jog.®® 

JOHN DOE. See 27 C.J.S. p 1314 note 43 and 
Pocket Parts. 

JOHNNIE. Another name for “John.”®l 

JOIN. To connect to unite;®® to combine or 
unite in time, effort, or action;®4 to come togeth¬ 
er;®® to come together so as to be united and con- 


Tea Co. v. Cream of Wheat Co-, K. 
Y., 227 F. 46, 48. 141 C.C.A. 594. 
2f.Y.—People v. Greenberir. 119 N.Y. 
S. 325. 326, 134 App.Dlr. 699. 

47. Webster New Int.D. 

'norpoii the ^ondoxL Stock Exchange 
there is a certain class of persons 
called ‘jobbers' who purchase shares 
on cliange for speculation, and who 
are allowed to pass their contract 
through various hands before ever 
any person is found to accept and 
become the actual purchaser of such 
shares; a day Is fixed which is 
called the name day, by which the 
jobber must name a person who 
shall accept and hold the shares so 
dealt with.”—^Boultbee v. Gzowsld, 
29 Can.S,C. 54, 71. 

48. U.S.—TJ. S. V. Socony-Vacuum 
Oil Co., C.C.A.Wis„ 105 F.2d 809, 
816. 

4a Webster New Int.D. 

Phrase oonstmed 

“Dry goods jobbing business,” 
contrasted with sales at auction.— 
Steward v. Winters, 4 Sandf.Ch.,N, 
Y., ,587. 588, 590. 

50. Black X/,D. 

51. Black 


ntore properly applied to those or¬ 
naments which women, although 
married, called their own; when 
these “jocalia” were not suitable to 
her degree, they were assets for the 
payment of debts.—^Black L«J5. 

52. Black D.D. 

53. Ind,—Walter v. State, 6 N.E. 
735, 105 Ind. 589. 592. 

See also Jack ante p 789 note 33. 

54. Word connotes a saddle and a 
single horse 

N.Y.—People, on Ihf. of Levy. v. 
Soramerville, 4 N.Y.S.2d 793, 795, 
167 Misc. 89. 

"A regular Jockey” has been con¬ 
strued to mean one who follows the 
business of a jockey for a livelihood. 
—^Wamsley v. Mathews, 3 M. & G. 
133. 137, 42 RC.L. 77, 133 Reprint 
1087. 

55. N.Y,—Rice V. Stoneham, 173 N. 
E. 853, 254 N.Y. 531. 

50. Black LuD. 

N.Y.—See Corrigan v. Coney Island 
Jockey Club, 22 N.Y.S. 394, 2 Misc. 
512. 

57. ^'Suspensory” distinguished 
U.S.—Sharp & Smith v. Physicians' 
& Surgeons* Appliance Co., C.C. 
Wis., 174 F. 424, 425. 

33 C.J. p 835 note 22. 
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58. Black L.D. 

Jocus partitus 

In old English practice, a divided 
game, risk, or ha-zarcL—^Black L.D. 

58. U.S.—Jogger Mfg. Corporation 
V. Roquemore, C.C.A.IH., 118 F.2d 
867, 868. 

60. Webster New IntD. 

Phrase construed 

“Jogging along,** described as 
meaning traveling by carriage at a 
slow trot.—Queen Anne’s R. Co. v. 
Reed, 69 A. 860, 864, 21 Del. 226, 119 
Am.S.R. 301. 

61. Ill.—Colombo V. People, 55 N.E. 
519, 523, 182 HI. 411. 

62. N.Y.—Gallagher v. Keating, 5S 
N.Y.S. 366, 370, 27 Misc. 131. 

63. Ga.—-Herndon v. State, 174 S.E. 
597, 609. 178 Ga. 832. 

33 C.J. p 835 note 32. 

64. Okl.—^Lowery v. Westheimer^ 
160 P. 496, 500, 58 OkL 560. 

Signing ixLstrument 
“By signing the deed she ‘joins’ in 
it”—Schley v. Pullman’s Palace Oar 
Co.. IlL, 7 S.Ct 730, 733, 120 U.S. 
575, 30 L.Ed. 789. 

65. Okl.—Lowery v. Westhelmer, 
160 P. 496, 500, 58 Okl. 560. 
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nected;^® to act together;®^ to enter into associa¬ 
tion®® or alliance;®® to form a nnion.70 

‘'Join” has been held synon3TnoTis with "to con¬ 
nect” and "to unite,and “joining” with "inter¬ 
secting” ante p 115 note 68. 

Phrases employing various forms of the word are 
set out in the note.72 

JOINDES. A joining of parties as plaintiffs or 
defendants in a suit; a joining of causes of actions 
or defense; also the acceptance of an issue ten¬ 
dered.'^® 

Joinder of parties and of offenses see Indictments 
and Informations §§ 157-184; joinder of issues see 
the C.J.S. title Pleading §§ 513-519, also 49 C.J. 
p 781 note 59-p 785 note 51. 

Other specific uses are referred to in 33 C.J. p 
835 note 34. 

JOUTDER AND SPLITTING OF CAUSES OF AC¬ 
TION. See Actions §§ 61-106. 

JOINT. 

In General 

The word "joint” has a general meaning of plu¬ 
rality, more than one, both, all, and the like,^^ 
and sometimes imports unity.*^® 


As a Noun 

Primarily the place or part where two things or 
parts are joined or united.^® 

In mechanical art, the permanent meeting sur¬ 
face of two bodies as stones, bricks, or the like, 
held together by weight, cement, or otherwise 
and, specifically, the place where the ends of two 
rails meet or nearly touch.7® In paving the joint is 
indicated to be the space between the side faces of 
the blocks brought together or nearly in touch,'^® 
and as so used it has been contrasted with ^^mark” 
or “markings.”®® 

In the slang of the underw'orld, a gathering place 
or hangout;®! generally speaking, a rendezvous for 
persons of evil habits and practices,®2 or a place of 
meeting or resort for persons engaged in evil and 
secret practices of any kind;®® and when used loose¬ 
ly it means an establishment, resort, dwelling, or 
the like so used.®^ 

Specifically as the name of a place where the un¬ 
lawful sale of liquor is carried on see Intoxicating 
Liquors § 19. 

^^Opium joint/* A place kept usually by Chinese 
for the accommodation of persons addicted to opi¬ 
um smoking, where they are furnished with pipes^ 
opium, etc.®® Supposedly, in police jargon, a house 
or place kept for the piupose of smoking opium.®® 

Other phrases in which the word is employed are 
set out in the note.®^ 


66. Ga.—Herndon v. State, 174 S.B. 
597, .609, 178 Ga. 832. 

67. Tex.—^Nolan v. Moore, 72 S.W. 
683, 96 Tex. 341, 97 Am.S.R. 911. 

68. Ga.—Herndon v. State, 174 S.E. 
597, 609, 178 Ga. 832. 

69. Ga.—^Herndon v. State, supra. 
Okl.—^Lowery v. Westheimer, 160 P. 

496, 600, 58 Okl. 560. 

70. Ga.—Herndon v. State, 174 S.E. 
597, 609, 178 Ga. 832. 

71. N.Y.—Gallagher v. Keating, 58 
N.Y.S. 366, 370, 27 Misc. 131. 

72. Phrases construed 

(1) “Join and unite."’—Illinois 
Cent. R. Co. v. Chicago, B. & N. R. 
Co., 13 N.E. 140, 145, 123 Ill. 473. 

(2) “Joined by my wife,” in a 
deed as meaning “acting in conjuga¬ 
tion with my wife.”—Lowery v. 
Westheimer, 160 P. 496, 501, 58 Okl. 
560. 

(3) “Join him in the deed of con¬ 
veyance.”—Meyer v. Gossett, 38 Ark. 
377, 380. 

(4) “Joining his Majesty’s Forc¬ 
es.”—In re Debtor, 63 Sol.J. 83. 

(5) “One railway ’joining* anoth¬ 
er” refers to a joining at the same 
level so as to enable cars to be 


transferred from the tracks of one 
road to the tracks of another.—Cana¬ 
dian Korthern Western R. Co. v. 
Canadian Pac. R, Co., Alta., 13 Dom, 
L.R. 625, 627, 26 WestL.R, 212. 

(6) “To Join in a conveyance,*' 
well understood as meaning to unite 
as a party in the execution of it and 
implying more than mere consent 
thereto.—Gregg v. Owens, 33 N'.W. 
216, 217, 37 Minn. 61. 

(7) “To join in a deed or mort¬ 
gage,” construed to mean to join in 
the execution of the instrument,— 
Collins V. Cornwell, 30 N.E. 796, 797, 
131 Ind. 20. 

78. Webster New Int.D. 

74ui Ill.—McNemar v. Cohn, 116 IlL 
App. 31, 36. 

75. Ind.—Merrill v. Pepperdlne, 36 
N.E. 921, 922, 9 Ind.App. 416. 

Ohio.—^Mavromates v. Huchinson, 
183 N.E. 291, 293, 43 Ohio App. 365. 

76. La.—Corpus Juris quoted in H. 
W. Bond & Bro. v. City of New Or¬ 
leans. 171 So. 672, 578, 186 La. 60. 

77. La.—Corpus Juris <iuoted in H. 
W. Bond & Bro. v. City of New Or¬ 
leans, 171 So. 572, '578. 1S6 La. 60. 

N.J.—Central Union Stock Yards Co. 
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V. Uvalde Asphalt Pav. Co., 87 A- 
235, 239, 82 N.J.Eq. 246. 

78. La,—Corpus Juris quoted in H. 

W. Bond & Bro. v. City of New Or¬ 
leans, 171 So. 572, 678, 186 La. 60. 

N.J.—Central Union Stock Yards Co. 

V. Uvalde Asphalt Pav. Co., 87 A. 
235, 239, 82 N.J.Eq. 246. 

79. La.—Corpus Jnris quoted in H. 

W. Bond & Bro. v. City of New Or¬ 
leans, 171 So. 572, 578. 186 La. 60. 

N.J.—Central Union Stock Yards Co. 
V. Uvalde Asphalt Pav. Co., 87 A. 
235, 239, 82 N.J.Eq. 246. 

80. La.—H. W. Bond & Bro. v. City 
of New Orleans, 171 So. 572, 578. 
186 La. 60. 

81. La.—State v. Wilburn, 198 So. 
765, 767. 196 La. 113. 

82. N.C.—State v. Shoaf, 102 S.E. 
705, 706, 179 N.C, 744. 

83. N.C.—State v. Shoaf, supra. 

84. La.—State v. Wilburn, 198 So. 
765, 767, 196 La. 113. 

85. N.C.—State v, Shoaf, 102 RE. 
705, 706, 179 N.C. 744. 

86. U.S.—Ex parte Ah Lit, D.C.Or., 
26 P. 512, 513. 

87. Phrases construed 

(1) “Expansion and construction 
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As an Adjective 

Combined; uniteddone br or between two or 
among several unitedly; done by or against, or 
shared by, two or more persons in union done 
or produced by two or more working together 
produced by, or involving the combined action of, 
two or more*,®i involving the united activity of two 
or more.^- Also held or shared in common; par¬ 
ticipated in, or used by, two or more;^3 sharing to¬ 
gether with another shared by or between two 
or more,9 5 signifying a combined and undivided in¬ 
terest united in or having a common relation, ac¬ 
tion, or interest.97 

As a legal term, the word is generally used to 
mean joined together in unity of interest or liabil¬ 
ity,^ s It is used to express a common property in¬ 
terest enjoyed or a common liability incurred by 
two or more persons.^^ 

As applied to real estate, it involves the idea of 
survivorship.^ 


The word has been contrasted with, or distin¬ 
guished from, ^^separate/’- ‘^severaV’3 and ^‘sole.”^ 

For a discussion of joint, several, and joint and 
several contracts see Contracts §§ 349-355. For 
other applications or specific uses of the term see 33 
C.J. p S35 note 36; and consult Descriptive-Word 
Index. 

"'Joint bond.” A bond executed and delivered by 
two or more persons jointly.^ It has been distiii' 
guished from a ^^joint and several” bond.^ 

"Joint liability.” The term means more than the 
mere accumulation of two or more several liabili¬ 
ties; the w'ord joint” in this connection connotes 
that each and all of the parties are responsible foi 
the entire obligation.^ 

"Joint maker.” A term which is used inter¬ 
changeably with ^^original promisor” to denote the 
liability assumed by the contract.^ 

Joint obligation. One by which several obligors 


joints.”—W. Bond & Bro. v. City j 
of New Orleans, 171 So. 572, 578, 186 
La. 60. 

(2) “Gas-tight joint,” described 
as a joint which would reasonably 
retain natural gas, or prevent the 
leaking of the gas from the joint.— 
Albree v. Philadelphia Co., 50 A. 984, 
201 Pa. 165. 

<3) “Juke joint” described as a 
place where food and drinks are dis¬ 
pensed and dancing is Indulged.— 
Boutwell V. State. 17 So.2d 780, 781, 
31 Ala.App. 370. 

(4) ”Negro joint,” construed as 
referring to a saloon and dance hall 
patronized exclusively by negroes.— 
State V. Wilburn, 198 So. 765, 767, 
196 La. 113. 

(5) “Tramps* Joint.”—State v. 
Shoaf, 102 S.E. 705, 706, 179 N.C. 744. 

(6) “Wiener joint.*'—State v. 
Shoaf, supra. 

88. Iowa.—Schumaker v. Bdington, 
132 N.W. 966, 969, 152 Iowa 596. 

Kan.—^Kansas City v. Pile, 55 P. 877, 
878, 60 Kan. 157. 

89. Kan.—^Kansas City v. Pile, su¬ 
pra. 

90. Mo.—Barr v. Missouri Pac. R. 
Co., 37 S.W.2d 927, 930. 

Pa,—Arndt v. Brockhausen, 3 A.2d 
384, 386, 332 Pa. 41$. 

91. Ga,—^Hill V. Wadley Southern 
R. Co.. 57 S.E. 795, 799, 128 Ga, 
705. 

92. Mo.—Barr v. Missouri Pac. R. 
Co., 37 S.W.2d 927, 930. 

93. Ga.—Hill V. Wadley Southern R. 
Co., 57 S-E. 793, 799, 128 Ga. 705. 
“The use of the word ‘joint* before 

^eirs,* in the deed. Is a word of ex¬ 
planation, indicating that the gran¬ 


tor meant to use the word in a qual¬ 
ified sense as a mere descriptio per- 
sonarum, and as thus used, it ex¬ 
plains who is to take, after the ter¬ 
mination of the life estate.”—Waller 
V. Pollitt 64 A. 1040, 104 Md. 172, 
174. “Heir general” see Heir or 
Heirs 39 C.J.S. p 885 note 70 (7). 

94. N.T,—In re Cashin's Will, 46 
N.Y.S.2d 955, 957, 182 Misc. 1. 

95. Kan.—^Kansas City v. Pile, 55 P. 
877, 878. 60 Kan. 157. 

96. Pa,—Kensington Nat. Bank of 
Philadelphia v. Sampson, 26 A.2d 
115, 118, 149 Pa,Super. 43. 

97. Ga,—^Hill v. Wadley Southern R. 
Co., 57 S.E. 795, 799, 128 Ga, 705. 

N.Y.—In re Cashin’s Will, 46 N.Y.S. 
2d 955, 957. 182 Misc. 1. 

98. Ga.—^Hill v. Wadley Southern R. 
Co., 57 S.E. 795, 799, 128 Ga, 705. 

Iowa,—^Mavromates v. Huchinson, 
183 N.E. 291, 293, 43 Ohio App. 366. 
Corresponding Spanish words 

“In the official Spanish translation 
of the Code of Civil Procedure, the 
sense of the English word ‘joint,* as 
used in two places ... is ren¬ 
dered by the Spanish word ‘mancom- 
unadamente.* This is incorrect. 
The sense of the word ‘joint,* as here 
used, would be more properly trans¬ 
lated In Spanish by the word *soli- 
daria,* though even this word does 
not express the meaning of the Eng¬ 
lish with entire fidelity. . . . 

The Spanish expression to be chosen 
as the equivalent of the English 
word ‘joint* or ‘Jointly* must, of 
course, depend upon the idea to be 
conveyed; and it must be remem¬ 
bered that the matter to be trans¬ 
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lated may be an enunciation either 
of a common law conception or of a 
civil law idea,”—Jaucian v. Querol, 
38 Philippine 707, 718, 720. 

99. Pa.—^Kensington Nat. Bank of 
Philadelphia v. Sampson, 26 A.2d 
115, 117, 149 Pa.Super. 43. 

Wis.—Bank of Verona v. Stewart, 
270 N.W. 534, 223 Wis. 577—State 
ex rel. Town of Princeton v. Maick, 
89 N.W. 183, 113 Wis. 239, 247. 

1. Wis.—State ex rel. Town of 
Princeton v. Maick, supra, 

Z. Ind.—Merrill v. Pepperdine, 36 N. 
E. 921, 922, 9 Ind.App. 416. 

3. Ohio.—^Mavromates v. Huchin¬ 
son, 183 N.E. 291, 293, 43 Ohio App. 
.365. 

4. B.C.—Seitz v. Seitz, 11 App.D.C. 
358, 369. 

5. N.J.—Ogden v. Wood, 16 N.J.Law 
453. 

6. R.I.—Municipal Ct. v. Whaley, 55 
A. 750, 25 R.I. 289, 105 Am.S.R. 
890, 63 L.R.A, 235. 

Construction of bond whether joint, 
or several, or joint and several see 
Bonds §§ 47, 48. 

7. Idaho.—^Bvans v. City of Ameri- 
caji Falls, 11 P.2d 363, 367, 52 Ida¬ 
ho 7. 

8. Or.—^IVade v. Creighton, 36 P. 
289, 25 Or. 455. 

Agreement to indorse note is in 
effect an agreement to become a 
joint maker of the note.—L^e v. 
Little Rock Trust Co., 90 S.W. 847, 
848, 77 Ark. 53, 3 L.R.A.,N.S., 1199, 7 
Ann.Cas. 394. 

Liability of joint maker see Bills 
and Notes { 37* 
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promise to the obligee to perform the obligation.^ 
In some jurisdictions a joint obligation binds the 
parties thereto only for their proportion of the debt, 
while a solidary obligation, on the contrary, binds 
each of the obligors for the whole debt.^® 

''Joint resolution/^ A resolution adopted jointly 
by the two branches of a legislative body;^i a form 
of legislation which is in frequent use in this coun¬ 
try chiefly for administrative purposes of a local 
or temporary character .12 It is merely a rule for 
the guidance of the agents and servants of the gov¬ 
ernment,or a suggestion or direction in writing, 
concurred in by the two houses of the legislature.^^ 

Under some constitutions a joint resolution is put 
on the same footing and governed by the same rules 


as a bill;i5 i)tit under others it has not been so con- 
sidered.i® 

It has been distinguished from ^^act” see 1 C.J.S. 
p 925 note 49, ‘^concurrent resolution,”!”^ “law,”!^ 
and “statute” see the C.J.S. title Statutes § 1, also 
54 C.J. p 722 note 7 [b]. 

''Joint session/’ As applied to state legislatures 
see the C.J.S. title States § 37, also 59 C.J. p 91 
notes 91, 92. As used with relation to boards, the 
term contemplates that the boards must act as one 
body.!9 

Other phrases. The following notes contain 
phrases emplojdng the word, some of which are here 
construed^® and others discussed elsewhere.^! 


0 . U.S.—U. S. V. Green, D.C.N.T., 
136 F. 618, 647. 

33 C.J. p 837 note 70. 

10. U.S.—Groves v, Sentell, La., 14 
S.Ct. 898, 901, 153 U.S. 465, 38 L. 
Ed. 785. 

33 C.J. p 837 note 71. 
proportional lia'bility pectOiarly 
SpanislL 

“The idea of the benefit of divi¬ 
sion as a feature of the simple joint 
obligation appears to be a peculiar 
creation of Spanish jurisprudence. 
No such idea prevailed in the Roman 
law, and it is not recognized either 
in the French or in the Italian sys- 
tem.'"—Jaucian v. Querol, 38 Philip¬ 
pine 709, 717. 

11. Pa.—Scudder v. Smith, 200 A. 
601, 604, 331 Pa. 165. 

12. Mich.—Olds V. Commissioner of 
State Land Office, 86 N.W. 956, 
957, 134 Mich. 442. 

Miss.—Swann v. Buck, 40 Miss. 268, 
293. 

N.J.—^Ex parte Hague, 144 A 546, 
560, 104 N.J.Ea. 31. 

Okl.—Oklahoma News Co. v. Ryan, 
224 P. 969, 971, 101 Okl. 151. 

13. N.J.—^Ex parte Hague, 144 A 
546, 660, 104 N.J.Eq. 31. 

Va.—^Hawes v. Wm. R. Trigg Co., 65 
S.B. 538, 110 Va. 165, 201. 

14. N.J.—^Ex parte Hague, '144 A 
546, 560, 104 N.J.Eq. 31. 

15. Mich.—Olds V. Commissioner of 
State Land Office, 86 N.W. 956, 
957, 134 Mich. 442. 

Miss.—Swann v. Buck, 40 Miss. 268, 
293. 

Okl.—Oklahoma News Co. v. Ryan, 
224 P. 969, 971, 972, 101 Okl. 151. 

16. N.J.—^Ex parte Hague, '144 A 
546, 560, 104 N.J.Eq. 31. 

17. Distinction stated 

In congress the distinction be¬ 
tween a joint resolution and a con¬ 
current resolution is that the former 
requires the approval of the presi¬ 
dent while the latter does not— 
Black L.D. 


18. Pa.—Scudder v. Smith, 200 A 

601, 604, 331 Pa. 165. 

19. Iowa.—Schumaker v. Edington, 

132 N.W. 966, 969, 152 Iowa 596. 

20. Phrases construed 

(1) “Bill or joint resolution.*’— 
Kelly V. Secretary of State, 112 N.W. 
978, 979, 149 Mich. 343. 

(2) “During their joint lives,** ap¬ 
plied to husband and wife as mean¬ 
ing the time to their coverture.— 
Highley v. Allen, 3 Mo.App. 521, 624. 

(3) “Joint agent**—Kelly v. Ning 
Yung Benev. Assoc., 84 P. 321, 324> 

2 Cal.App. 460. See also Agency § 6 
note 77. 

(4) “Joint and several.**—^De Le¬ 
on V. Nepomuceno, 37 Philippine 180, 
182. See also Covenants § 27. 

(5) “Joint and several obliga¬ 
tions.’* ! 

Ga.—Hartsfield Co. v. Whitfield, Ga. 

App., 30 S.E,2d 648, 649, 71 Ga. 

App. 267. 

Or.—Anderson v. Stayton State 

Bank, 159 P. 1033, 1038, 82 Or. 357. 

<6) “Joint business” distin- 
gruished from “joint enterprise.**— 
Mavromates v. Huchinson, 183 N.E. 
291, 293, 43 Ohio App. 365. 

(7) “Joint captors,'* defined as a 
term denoting those who, not being 
themselves “actual captors,” have 
nevertheless assisted, or are taken 
to have assisted, the actual captors, 
by conveying either encouragement 
to them or intimidation to their ene¬ 
my.—In re Banda, etc.. Booty, L.R. 
1 A. & E. 109, 136. 

(8) “Joint causes of action,** con¬ 
strued as a term which Includes 
causes of action against joint wrong¬ 
doers as well as causes of action 
against joint parties to a contract.— 
Williamson v. Howell, 17 Ala. -830, 
831, 832. See also Actions §§ 8, 61 et 
seq. 

(9) “Joint debtors or jointly lia¬ 
ble.”—Bank of Verona v. Stewart, 
270 N.W. 534, 536, 223 Wis. 677. 
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(10) “Joint fibrosis,” defined as 
the development of a substance of 
fibrous texture.—Frederick v. Ber- 
wind-VTiite Coal Mining Co„ 176 A 
60, 61, 115 Pa.Super. 581. 

(11) “Joint lives,** construed a» 
a term which applies when a right 
is granted to two or more persons, 
to be enjoyed while both live.—Ab¬ 
bott L.D. 

(12) “Joint owners.**—^MacDonald 
V. Follett, Tex.Civ.App., 175 S.W.2d 
671, 674. 

(13) "Joint ownership.” 

Ky.—Van Meter v. Van Meter, 169 S. 

W. 592, 593, 160 Ky. 163—Fullen- 

wider v. Johnson, 139 S.W. 1096,. 

1097, 145 Ky. 19. 

N.J.—In re Huggins* Estate, 125 A. 

27. 30, 96 N.J.Eq. 275. 

(14) "Joint policy.”—^Kensington 
Nat Bank of Philadelphia v. Samp¬ 
son, 26 A2d 115, 118, 149 Pa.Super. 
43. 

(15) “Joint property,’* construed 
or employed as meaning partnership 
property.—^Elleinschmidt v. Freeman, 

2 P. 275, 4 Mont. 400, 409. See gen¬ 
erally the C.J.S. titles Joint Tenan¬ 
cy—^Partnership—Tenancy in Com¬ 
mon. 

(16) “Paid up joint insurance.”— 
Kensington Nat. Bank of Philadel¬ 
phia V. Sampson, supra. 

21. Phrases elsewhere discussed 

(1) “Joint account” see 1 C.J.S. 
p 576 note 56.1 in Pocket Parts. 

(2) “Joint actions” see Federal 
Courts § 129. 

(3) “Joint authors” and similar 
terms see Copyright and Literary 
Property § 52. 

(4) “Joint ballot” see Elections I 
149. 

(5) “Joint committee” see 15 C.J* 
S. p '586 note 84. 

(6) “Joint contractors or obli¬ 
gors’* see Contractor 17 C.J.S. p 291 

. note 30. 



JOINT^JOINT ADMINISTRATOR 48 C. J. S. 

Still other phrases as to which more recent ad- JOINT ADMINISTEATOE. See Executors and 
judications have not been found see 33 C.J. p 837 Administrators §§ 45,1041-1047. 
note 79-p 838 note 13. 


(7) ‘‘Joint convention*' see 18 C, 
J.S. p 40 note 44. 

(8) “Joint creditors’* see 21 C.J. 
S. p 1055 note 10. 

(9) “Joint debt” see 26 C.J,S. p 
13 note 94. 

(10) “Joint debtor acts” see 
Judgments § 30, also 33 C.J. p 1119 
note 47-p 1122 note 76. 

(11) “Joint debtors** see 26 C.J. 
S. p 31 notes 25-27. 

(12) “Joint decree** see 26 C.J.S. 
p 43 note 3. 

(13) “Joint district sewers’* see 
the C.J.S. title Municipal Corpora¬ 
tions § 1049, also 33 C.J. p S37 note 
65. 

(14) “Joint employee** see 30 C.J. 
S. p 231 note 32 (31). 

(15) “Joint employment** see 30 
C.J.S. p 235 note 89 (28). 


(15) “Joint enterprise’* see 30 C. 
J.S. p 261 note 89 (9). 

(17) “Joint exception** see Excep¬ 
tion 32 C.J.S. p 1153 note 99 (S). 

(IS) “Joint expense** see 35 C.J. 
S. p 210 note 41 (51). 

(19) “Joint indebtedness men¬ 
tioned herein** see 42 C.J.S. p 558 
note 58 (9). 

(20) “Joint indorsees** see 42 C. 
J.S, p 136S note 88 (3). 

(21) “Joint industry** see 43 C. 
J.S. p 40 note 10 (3). 

(22) “Joint lives,** used to desig¬ 
nate the duration of an estate or 
right which is granted to two or 
more persons to be enjoyed as long 
as they both, or all, shall live.— 
Black IbD. 


(23) “Joint obligor** as distin¬ 
guished from “creditor** see Creditor 
21 C.J.S. p 1052 note 48, 

(24) “Joint rate’* see the C.J.S. 

titles Carriers § 276 and Telegraphs 
and Telephones § 90, also 33 C.J. p 
-837 note 73 and 62 C.J. p 112 note 
86 [gj. 

(25) “Joint tort** see Actions § 

98 d, and the C.J.S. title Torts §§ 34- 
39, also 62 C.J. p 1130 note 41-p 1136 
note 99. 

(26) “Joint venture** see Joint 

Adventures § 1. 

(27) “Joint vote** see Elections § 
20L 

(28) “Joint will** see the C.J.S. 

title Wills § 1364, also 33 C.J. p 837 
note 78. 

(29) “One joint account** see 1 C. 
J.S. p 576 note 56.1 in Pocket Parts. 
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JOINT ADVENTURES 

This Title includes the union, as parties of the same part, in any contract or transaction, of two or 
more persons not otherwise j'oined in interest; and their rights and liabilities arising therefrom, as be¬ 
tween themselves, in general. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

.§ 1. Definition, nature, and distinctions—p 801 

2. Creation and existence of relation—p 809 

3. - Contract—^p 816 

4. - Duration and termination—^p 819 

5. Mutual rights, duties, and liabilities of parties—^p 823 

6. - Contribution of capital—^p 829 

7. - Purchase and sale of property—^p 831 

8. - Performance of services—^p 836 

9. - Compensation—p 836 

10. - Reimbursement of advances and expenses—p 836 

11. - Profits and losses—^p 837 

12. -Actions between parties—^p 847 

13. Rights and liabilities as to third persons—p 865 

14. -Liabilities to third persons—p 866 

" 15. -Rights against third persons—^p 871 

16. -Actions by or against third persons—p 873 

See also descriptive word index in the back of this Volume 


§ 1. Definition, Nature, and Distinctions 

a. In general 

b. Other relations compared and distin¬ 

guished 

a. In General 

A joint adventure is a legal relation of recent origin 
created by the American courts and is generally de¬ 
scribed as an association of persons to carry out a single 
business enterprise for profit. “Joint enterprise,” “joint 
venture,” and “syndicate” are terms similar to “joint 
adventure” and are sometimes used interchangeably with 
it. 


While it has been said that there is no certain, 
satisfactory, or all-inclusive definition, and that 
the decisions have not established any fixed or cer¬ 
tain boundaries to the legal concept of joint adven- 
ture,i as stated in Corpus Juris, which has been 
quoted and cited in numerous cases, a joint adven¬ 
ture has been aptly defined as a special combination 
of two or more persons, where in some specific ven¬ 
ture a profit is jointly sought without any actual 
partnership or corporate designation,2 or as an as¬ 
sociation of persons to carry out a single business 


1. U.S.—Kasishke v. Baker, C.C.A. 
Okl., 146 P.2d 113, 115, certiorari 
denied 65 S.Ct. 1185, 325 U.S. 856, 
89 L,.Ed. 1976. 

Mich.—Hathaway v. Porter Royalty 
Pool, 295 N.W. 571, 576, 296 Mich. 
90, 138 A.L.R. 955, amended 299 
N.W. 451, 296 Mich. 733, 138 A. 
L.R. 967. 

Difficult to define 

Fla.—Albert Pack Corporation v. 
Pickling Properties, 200 So. 907, 
908, 146 Fla. 362. 

Uudetenuined connotation 
Joint adventure has been referred 
to as a case-law hybrid of recent 
origin and undetermined connota¬ 
tion.—Porter v. Cooke, C.C.A.La., 127 
P.2d 853, 857. 
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2. U.S.—Corpus Juris quoted in 
Aiken Mills v. U. S., C.C.A.S.C., 
144 P.2d 23, 25—Corpus Juris 

quoted in Tompkins v. Commis¬ 
sioner of Internal Revenue, C.C. 
A., 97 P.2d 396, 398—Corpus Juris 
quoted in Commissioner of Inter¬ 
nal Revenue v. Gerstle, C.C.A., 95 
P.2d 587, 690—Corpus Juris cited 
in Motter v. Smyth, C.C.A.Kan., 77 
P.2d 77, 79—Goldsborough v. Bur¬ 
net, C.C.A., 46 P.2d 432, 434—Cor¬ 
pus Juris quoted in Bowmaster v. 
Carroll, C.C.A.Okl., 23 P.2d -825, 
827—Corpus Juris quoted in Dex¬ 
ter & Carpenter v. Houston, C.C. 
A.Va., 20 F.2d 647, 651. 

Ala.—Great Atlantic & Pacific Tea 
Co. V. Gilley, 184 So. 286, 287, 28 
Ala.App. 360. 


Ariz.—Corpus Juris quoted in Ruby 
V. United Sugar Cos., S. A., 109 
P.2d 845, 850, 66 Ariz. '535. 

Cal.—Corpus Juris quoted in Hansen 
V. Burford, 297 P. 908, 912, 212 
Cal. 100. 

Conn.—^Lesser v. Smith, 160 A. 302, 
304, 115 Conn. 86. 

D.C.—Corpus Juris quoted in Mc- 
Oausey v. Burnet, 50 F.2d 491, 492, 
60 App.D.C. 201. 

Pla.—Corpus Juris cited in Da Mar 
V. Lechlider, 185 So. 833, 837, 135 
Pla. 703—Corpus Juris cited in 
Proctor V. Hearne, 131 So. 173, 176, 
100 Pla. 1180. 

Iowa.—Corpus Juris quoted in Pair- 

I banks Morse & Co. v. District 

1 Court in and for PaJo Alto Coun- 


801 



§1 


JOINT ADVENTVBE8 


48 O.J.S. 


enterprise for profit, for which purpose they com¬ 
bine their property, money, effects, skill, and knowl- 
edge.3 Numerous similar definitions have been an¬ 


nounced by the courts.^ A joint adventure ordi¬ 
narily contemplates an enterprise for commercial 
profit.5 


tv, 247 N.W. 203, 208, 215 Iowa 
703. 

ijSL —Corpus Jaris q.tioted ia McCann 
V. Todd. 14 So.2d 489, 471. 203 La. 
631 —Corjms Juris quoted in Daily 
States Pub. Co. v. Uhalt, 126 So. 
228. 231, 169 La. 893—Toung v. 
Reed, App., 192 So. 780. 7S4. 
Mich.—Lane v. Wood, 242 M.W. 909, 
910, 259 Mich. 266. 

Mo.—Corpus Jnris Qinoted in Neville 
V. D’Oench, 34 S.W,2d 491. 503. 327 
Mo. 34. 

N.J.—Corpus Juris qtnoted in Kurth 
V. Maier, 31 A.2d 835, 836. 133 N. 
J.Eq. 388—Corpus Juris cited in 
Plant-Erickson v. Ditter, 24 A.2d 
379, 381, 131 N.J.Eq. 163—Corpus 
Juris quoted in Wiley v. Wirbelau- 
er 174 A. 20. 21, 116 N.J.Eq. 391. 
N.Y,—Forman v. Lumm, 212 N.Y.S. 

487, 490, 214 App.Div. 579. 

Ohio.—^Leonard v. Kreider, 1 N.B.2d 
956, 958, 51 Ohio App. 474. 

Okl.—Peagin v. Champion, 155 P.2d 
518, 520, 195 Okl. 116—Commer¬ 
cial Lumber Co. v. Nelson, 72 P.2d 
829, 830, 181 Okl. 122—<!oiTyell v. 
Marrs, 70 P.2d 478, 479. ISO Okl. 
394—Mad wine v. Osage Supply Co., 
58 P.2d 131, 133, 177 Okl. 200— 
Bailey v. Griggs, 49 P.2d 695, 697, 
174 Okl. 90—Corpus Juris cited in 
E. D. Bedwell Coal Co. v. State In¬ 
dustrial Commission, 11 P.2d 527, 
531, 157 Okl. 227—Smith v. Burt, 
300 P. 748, 750, 150 Okl. 34—Cor¬ 
pus Juris quoted ia Perry v. Mor¬ 
rison, 247 P. 1004, 1006, 118 Okl. 
212—Corpns Juris cited in McKeel 

V. Mercer, 246 P. 619, 622, 118 Okl. 
66 . 

Or.—Corpus Juris cited in Walls v. 
Grabble, 124 P.2d 713, 714, 168 Or. 
542. 

Tex.—Corpus Juris quoted in Hol¬ 
combe V. Lorino, 79 S.W.2d 307, 
310, 124 Tex. 446—Corpns Juris 
quoted in Whatley v. Cato Oil Co., 
Oiv.App., 115 S.W.2d 1205, 1208— 
Strack v. Strong, Civ.App., 114 S. 

W. 2d 313, 316, error dismissed— 
Cockbum v. Irvin, Civ.App., 88 S. 
W.2d 747, 750—Corpus Juris quot¬ 
ed in Champion v. D’Yarmett, Civ. 
App., 293 S.W. 587, 588—Corpus 
Juris cited in Griffin v. Reilly, Civ. 
App., 275 S.W. 242, 246. 

Va.—Corpus Juris quoted in Pollard 
& Bagby Inc. v. Morton G. Thal- 
himer, Inc., 194 S.B. 701, 702, 169 
Va. 529—Corpus Juris quoted in 
Horne v. Holley, 188 S.E. 169, 171, 
167 Va. 234. 

W.Va.—Springston v. Powell, 169 S. 

B. 459, 460, 113 W.Va. 638. 

33 C.J. p 841 note 1. 

3. U.S.—Troietto v. G. H. Hammond 
Co., C.C.A,Ohio, 110 F.2d 135, 137. 
Mo.—ODenny v. Guyton, 40 S.W.2d 


'562, 571, 327 Mo. 1030—Greer v.! 
McCrory, App., 192 S.W.2d 431. 439. 

Ohio.—Leonard v. Kreider, 1 N.E.2d 
956. 959, 51 Ohio App. 474. 

4. U.S.—^Detachable Bit Co. v. Tim¬ 
ken Roller Bearing Co., C.C.A.Ohio, 
133 P.2d 632, 635—Tompkins v. 
Commissioner of Internal Revenue, 
C.C.A., 97 F.2d 396. 398—First Me¬ 
chanics Bank of Trenton, N. J. v. i 
Commissioner of Internal Revenue, 
C.C.A., 91 F.2d 275, 278—Hey v. 
Duncan. C.C.A.I11.. 13 P.2d 794, 
795. 

Cal.—Parker v. Trefry, 136 P.2d 55, 
58, 58 Cal.App.2d 69. 

Iowa.—O’Neil v. Stoll, 255 N.W. 692, 
694, 218 Iowa 908. 

La,—^Ault & Wiborg Co. of Canada 
V. Carson Carbon Co., 160 So. 298, 
300, 181 La. 681—^Lawrason v. i 

Richard, 135 So. 29, 31, 172 La. 696. 

Mich.—Hathaway v. Porter Roy¬ 
alty Pool, 295 N.W. 571, 576, 296 
Mich. 90. 138 A.L.R. 955, amended 
299 N.W. 451, 296 Mich. 733, l38 
A,L.R. 967—Gardella v. Babigian, 
248 N.W. 885, 886, 263 Mich. 514. 

Miss.—Sample v. Romine, 8 So.2d 
257, 260, 193 Miss. 706, suggestion 
of error overruled 9 So.2d 643, 193 
Miss. 706, corrected 10 So.2d 346, 
193 Miss. 706. 

Mont.—^Rae v. Cameron, 114 P.2d 
1060, 1064. 112 Mont. 159. 

Neb.—Soulek v. City of Omaha, 299 
N.W. 368, 371, 140 Neb. 151—Alex¬ 
ander V. Turner. 297 N.W. 589, 591, 
139 Neb. 864—Bank of Cedar Bluffs 
V. Le Grand, 254 N.W. 892, 896, 127 
Neb. 183—^Bosteder v. Duling, 219 
N.W. 896, 898, 117 Neb. 154. 

N.Y.—Shove v. Siegbert, 267 N.Y.S. 
306, 308, 239 App.Div. 334. 

Ohio.—^Leonard v. Kreider, 1 N.E.2d 
956, 959, 51 Ohio App. 474. 

Okl.—Sand Springs Home v. Dail, 
103 P.2d 524, 525, 187 Okl. 431—0. 
K. Boiler & Welding Co. v. Minne¬ 
tonka Lumber Co., 229 P. 1045, 
1047, 103 Okl. 226. 

Tex.—Sanchez v. Dixon, Civ.App., 59 

S.W.2d 425, reversed on other 
grounds Dixon v. Sanchez, 91 S.W. 
2d 326, 127 Tex. 191—Easter Oil 
Corporation v. Strauss, Civ.App., 
52 S.W.2d 336, 344. 

W.Va.—Gel wicks v. Homan, 20 S.B. 
2d 666, 668, 124 W.Va. 672. 

33 C.J. p 841 note 1. 

Particular defiuitious 

(1) An association of two or more 

persons intended to carry out a 

single transaction for profit. 

Iowa.— Corpus Juris cited iu Johanik 
V. Des Moines Drug Co., 17 N.W. 
2d 385, 389. 

Md.—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
911, 178 Md. 23. 
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Mich.—^Keiswetter v. Rubenstein 209 
N.W. 154, 157, 235 Mich. 36, 48 
A.L.R. 1049. 

Ohio.—^V^'enzlanski v. Allen, 1 N.E.2d 
1018, 1021, 51 Ohio App. 482. 

Or.—McKee v. Capitol Dairies, 99 P. 
2d 1013, 1015, 164 Or. 1—Moore v. 
Willamette Iron & Steel Works, 
271 P. 49, 53, 127 Or. 124. 

(2) A commercial or maritime en¬ 
terprise undertaken by several per¬ 
sons jointly. 

U.S.—Geo. D. Horning, Inc., v. Mc- 
Aleenan, C.CA.Va., 149 P.2d 661, 
566, certiorari denied McAleenan 
V. Geo. D. Horning, Inc., 66 S.Ct. 
142. 

Ill-—^Hagerman v. Schulte, 181 N.E. 

677, 680, 349 Ill. 11. 

Or.—^Elliott V. Murphy Timber Co., 
244 P. 91, 93, 117 Or. 387, 48 A.L. 
R. 1043. 

(3) A joint undertaking of a busi¬ 
ness nature, for material gain or 
profit, even though limited to a sin¬ 
gle transaction.—Poutre v. Saunders, 
143 P.2d 554. 556, 19 Wash.2d 561. 

(4) A joint association of persons 
in a common enterprise for profit, 
falling short of a partnership.—^Nel¬ 
son V. Abraham, Cal.App., 162 P.2d 
833, $36. 

(6) A partnership for a single 
transaction or venture. 

Md.—^Atlas Realty Co. v. Galt, 139 
A. 285, 286, 153 Md. 586. 

Tex.—Strack v. Strong, Civ.App., 
114 S.W.2d 313, 316. 

(6) A special combination of nat¬ 
ural or artificial persons, who, with¬ 
out creating a partnership, combine 
their moneys, property, or time, or 
all of them, in the conduct of some 
particular line of trade or some par¬ 
ticular business deal for profit— 
Bennett v. Sinclair Refining Co., 57 
N.E.2d 776, 144 Ohio St. 139. 

(7) An undertaking, usually in a 
single instance, to engage in a trans¬ 
action for profit where the parties 
agree to share profits and losses.— 
Kurth V. Maier, 31 A.2d 835, 836, 133 
N.J.EQ. 388. 

(8) A “joint adventure" exists 
when persons embark on undertak¬ 
ing without entering on prosecution 
of business as partners strictly, but 
engage in common enterprise for 
their mutual benefit.—Soulek v. City 
of Omaha, 299 N.W. 368, 371, 140 
Neb. 151. 

S. U.S.—Geo. D. Horning, Inc. v. 
McAleenan, C.C.A.Va., 149 P.2d 
661, 566, certiorari denied Mc¬ 

Aleenan V. Geo. D. Homing, Inc., 
66 S.Ct. 142. 

Wyo.—Binning v. Miller, 102 P.2d 64, 
71, 65 Wyo. 478, rehearing denied 
105 P.2d 278, 66 Wyo. 129. 
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A joint adventure is purely the creature of our 
American courts,® and is not based on statute^ As 
a legal concept, it is of comparatively recent ori¬ 
gin,® and is still in the process of development^ 
As discussed infra subdivision b (1) of this section, 
it was regarded at common law as merely an in¬ 
formal partnership. 

The term joint enterprise*^ is often used inter¬ 
changeably with joint adventure,” and has been 
defined as a single joint venture in which the par¬ 
ties thereto are associated together for the joint 
benefit of all.^i Some authorities, however, distin¬ 
guish between the terms ‘‘joint adventure” and 
“joint enterprise,” holding that the former applies 
to associations for mutual profit, whereas the latter 
applies to undertakings for the mutual benefit or 
pleasure of the parties.^2 

‘"Joint venttirre** has been used as a term S 3 mony- 


mous with “joint adventure”^® and has been defined 
as a partnership limited to one transaction or to 
several transactions.^^ 

Syndicate. It has been held that a syndicate is 
merely a joint adventure,^® or is somewhat like 
one,i® and describes an association of individuals 
formed for the purpose of conducting and carry¬ 
ing out some particular business transaction. 

Coadventurer or joint adventurer. The partici¬ 
pants in a joint venture or adventure are coadven¬ 
turers or joint adventurers.^® 

b. Other Eelations Compared and Distinguished 

(1) In general 

(2) Borrower and lender 

(3) Employer and employee 

(4) Joint owners 

(5) Landlord and tenant 

(6) Partnership 


6. U.S.— Oorptis Juris qitioted in Ai¬ 
ken Mills V. U. S.. C.C.A.S.C.. 144 
F.2d 23, 24— Corpus Juris (luoted 
in Tompkins v. Commissioner of 
Internal Revenue, C.C.A., 97 F.2d 
396, 398. 

Conn.—^Lesser v. Smith, 160 A. 302, 
304, 115 Conn. 86, 

Mo.— ^rpus Juris cited In Denny v. 
Guyton, 40 S.W.2d 662, 670, 327 
Mo. 1030. 

Neb.— Corpus Juris quoted in Soulek 
V. City of Omaha, 299 N.W. 368, 

371, 140 Neb. 151. 

N.Y.— Corpus Juris quoted in For¬ 
man V. Lumm, 212 N.T.S. 487, 491, 
214 App.Div. 579. 

Okl.— Corpus Jxiris cited in Wertz- 
berger v. McJunkin, 43 P.2d 729, 
731, 171 Okl. 628. 

7. Mich.—Gardella v. Bablglan, 248 

N.W. 885, 886, 263 Mich, 614— 

Gleichman v. Famous Players-Las- 
ky Corporation, 217 N.W, 43, 46, 
241 Mich. 266. 

8. U.S. —Corpus Juris cited in First 

Mechanics Bank of Trenton, N. J. 
V. Commissioner of Internal Reve¬ 
nue, C.C.A., 91 F.2d 275, 278— 

Corpus Juris cited in U. S. Fidel¬ 
ity & Guaranty Co., for Use of 
Reedy, v. American Surety Co. of 
New York, D.C.Pa., 25 F.Supp. 280, 
282. 

Iowa.—Fairbanks Morse & Co. v. 
District Court in and for Palo Alto 
County, 247 N.W. 203, 208, 216 
Iowa 703. 

La.— Corpus Juris quoted in Lawra- 
son V. Richard, 136 So. 29, 31, 172 
La. 696— Corpus Juris cited in 
Denham v. Taylor, App., 132 So. 

372. 

N.J.— Corpus Juris cited in Yanco v. 
Thon, 157 A, 101, 102, 108 N.J.Law 
235. 

N.Y.—Corpus Juris quoted in For¬ 


man V. Lumm, 212 N.Y.S. 487, 491, 
214 App.Div. 679. 

Ohio.—^Bennett v. Sinclair Refining 
Co., 57 N.E.2d 776, 782, 144 Ohio 
St. 139. 

Okl.—Corpus Juris cited in Wertz- 
berger v. McJunkin, 43 P.2d 729, 
731, 171 Okl. 528. 

9. Fla.—^Albert Pack Corporation v. 
Pickling Properties, 200 So. 907, 
908, 146 Fla, 362. 

la Conn.—^Dolan v. Dolan, 140 A. 

745, 748, 107 Conn. 342. 

Mo.—Greer v. McCrory, App., 192 
S.W.2d 431. 439. 

11- Cal.—Dempsey-Kearns Theatri¬ 
cal & Motion Picture Enterprises 
V, Pantages, 267 P. 660, 652, 91 
Cal.App. 677. 

Similarly expressed 
A ‘‘joint enterprise” is undertaking 
for mutual benefit or pleasure of 
parties.—O’Brien v. Woldson, 270 P. 
304, 306, 149 Wash. 192, 62 A.L.R. 
436. 

«Joint enterprise” and ”partner- 
ship” are not ssmonymous terms.— 
Connellee v. Nees, Tex.Com.App., 266 
S.W. 602, 503. 

Mutual or joint interest 

The mere presence of mutual or 
joint interest does not furnish ba¬ 
sis for a “joint enterprise.”—^Mayer 
V. Puryear, C.C.A.Va., 116 F.2d 675, 
679. 

Transaction held joint enterprise 

(1) Defendants, operating farm 
under agreement to share profits 
and expenses, were engaged in joint 
enterprise.—C. A. Babcock Co. v. 
Katz, 253 P. 373, 121 Or. 64. 

(2) Contracts whereby employer 
agrees to advance salesman weekly 
sum to be deducted from commis¬ 
sions earned are construed as joint 
anterprise in which employee agrees 
to furnish time and ability, and em¬ 


ployer agrees to furnish money nec¬ 
essary to enable employee to devote 
himself to business.—McConnell v. 
Baker, 169 S.E. 842, 170 S.C. 111. 

12. Mo.—Greer v. McCrory, App., 
192 S.W.2d 431, 439. 

W.Va.—Stogden v. Charleston Trans¬ 
it Co., 32 S.E.2d 276, 279. 

13. Utah.—^Forbes v. Butler, 242 P. 
950, 956, 66 Utah 373. 

14. U.S.—In re Gotfried, D.C.Cal., 
45 F.Supp. 939, 941. 

15- D.C.—McOausey v. Burnet, 60 
F.2d 491. 492, 60 App.D.C. 201. 

16. U.S.—^Nowland Realty Co. v. 
Commissioner of Internal Revenue, 
C.C.A., 47 P.2d 1018, 1020. 

60 C.J. p 1203 note 9. 

17. Md.—^Hambleton v. Rhind, 36 A. 
697, 601, 84 Md. 456, 40 L.R.A. 
216. 

Mich.—Corpus Juris quoted in Hath¬ 
away V. Porter Royalty Pool, 295 
N.W. 571, 576, 296 Mich. 90, 138 
A.L.R. 955, amended 299 N.W. 461, 
296 Mich. 733, 138 A.L.R. 967. 

Pa.—Jackson v. Clemson, 156 A. 640, 
542, 103 Pa.Super. 39. 

“Syndicate’* defined generally see the 
C.J.S. definition Syndicate also 60 
C.J. p 1203 notes 2-17. 

Similarly expressed 

“Syndicate” is association for pur¬ 
pose of carrying out some enterprise 
or scheme requiring considerable 
capital.—^Daytona Gables Develop¬ 
ment Co. V. Glen Flora Inv. Co., 178 
N.E. 107, 114, 345 Ill. 371. 

18. Ga.—^McRee v. Quitman Oil Co., 
84 S.E. 487, 16 Ga.App. 12. 

La.—^Lawrason v. Richard, 136 So. 
29, 31, 172 La. 696. 

Mich.—^Lane v. Wood, 242 N.W, 909, 
910, 269 Mich, 266. 

Tex.—Easter Oil Corporation v. 
Strauss, Civ.App., 52 S.W.2d 836, 
344. 
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§ 1 


(1) In General 

A Joint adventure haa been held a legal relationship 
distinct from other relationships in law. 

Broadly speaking, a joint adventure is a legal re¬ 
lationship distinct from other relationships in law,^^ 
although, as discussed supra subdivision a of this 
section, it is one which is still in the process of de¬ 
velopment and has as yet no fixed or certain bound¬ 
aries. The variety of situations and transactions in 
which a joint adventure may exist is discussed infra 
§ 2 . 

Buyer and seller, A sale of property at a fixed 
price in which the purchaser agrees to pay an ad¬ 
ditional amount based on the contemplated profits 
from the property creates only the relation of ven¬ 
dor and purchaser and not that of joint adventur¬ 
ers,notwithstanding contractual provisions appro¬ 
priate for the protection of the vendor’s rights in the 
property.2i So a sale of goods by a manufacturer 
to a merchant at a fixed price is not converted into 
a joint adventure by an agreement that the buyer 
shall account to the seller for a specified portion of 
the profits derived from their sale at a price in 
excess of that at which they were purchased but 
a consignment of goods by a manufacturer to a 
merchant who advances a part of the cost of manu¬ 
facture on an agreement for the sale of the goods 
and the sharing of the profits between the parties 
is not a sale, but a joint adventure.^^ 

Options and pooling agreements. The giving of 
a joint option by the owners of contiguous parcels 
of land,24 or the delivery by separate owners of 
corporate stock to be held by the depository in es¬ 
crow until a certain number of shares shall be se¬ 


cured for sale in a block,25 does not make the sep¬ 
arate owners joint adventurers; but, if the stocks 
are put into a common pool so that each owner los¬ 
es his title to his separate shares and acquires an 
undivided interest in the whole, the transaction be¬ 
comes a joint adventure,25 even though the actual 
shares themselves are not delivered to a trustee 
and no particular person is appointed to sell them.27 

Principal a}id surety, A surety on the bond 
of a contractor given to secure a contract for a 
public improvement, who has no interest in the 
contract itself and who renders no services in con¬ 
nection therewith, is not made a joint adventurer 
with the contractor by his agreement to give the 
surety a stated share of the profits from the per¬ 
formance of the contract,28 but he does become a 
joint adventurer if he takes an active part in the 
carrying out of the contract or in financing the work 
to be done under it.2 9 

(2) Borrower and Lender 

A transaction whereby money is loaned for a busi¬ 
ness enterprise to be repaid in any event does not es¬ 
tablish a joint adventure, even though the lender is to 
share In the profits of the enterprise, but the Intent and 
effect of the agreement of the parties may constitute 
them Joint adventurers, as where the money is subject 
to the risks of the business. 

The rule as stated in Corpus Juris and quoted and 
cited in numerous cases is that, if money which a 
person loans to another to be used in a business 
enterprise is to be repaid by the borrower, wheth¬ 
er the venture proves a success or a failure, the con¬ 
tract is ordinarily construed to be one of lending 
and borrowing and not of joint adventure,20 and the 
lender acquires no equitable interest in the property 


19. Mich.—^American Mut. Liability 
Ins. Co. V. Hanna, Zabriskie & 
Daron, 298 K.'W'. 296, 299, 297 Mich, 
599. 

Tex.—^Humble Oil & Refining Co. v. 
Luling Oil & Gas Co., Civ.App., 192 
S.W.2d 315, 319. 

Agreement between attorneys to 
share fees as Joint adventure see 
Attorney and Client § 174 a. 

Agreement between brokers to share 
commissions as joint adventure 
see Brokers § 81. 

Agreement between real estate own¬ 
er and broker as Joint adventure 
see Brokers § 11. 

Business trust and joint adventure 
distinguished see Business Trusts 
5 1 b (1). 

Taxicab owner and driver as joint 
adventurers see Carriers § 701. 

Joint adventure held shown 

Ark.—Wiseman v. Graham, 10 S.W. 
2d 892, 893, 178 Ark. 458. 

—Corpus Juris cited in Perryman 
V. Boisseau, 138 So. 141, 142, 19 
La.App. 43. 


Joint adventure held not shown 

(1) Generally.—Glaser v. Medford- 
Marlboro Knit Gaiter Co., 36 A.2d 
280, 283, 93 N.H. 95. 

(2) An agreement, under which 

special partner in limited partner¬ 
ship Invested another’s funds in 
partnership in return for half of 
profits earned by such funds after 
pajnnent of interest to owner there¬ 
of, created no relationship of **joint 
venture” between parties thereto, al¬ 
though funds were invested in spe¬ 
cial partner’s name.—Cohen v. 

Hughes, 38 N.Y.S.2d 874, 876, af¬ 
firmed 41 N.Y.S.2d 210, 266 App.Div. 
658, affirmed 62 N.E.2d 591, 291 N. 
Y. 698. 

20 . Fla,—Coral Gables Securities 

Corporation v. Miami Corporation, 
166 So. 555, 557, 123 Pla. 172. 

21 . Fla.—Coral Gables Securities 

Corporation v, Miami Corporation, 
supra. 

22. Conn.—^Libby v. J. B. Lonergan 
Co., 102 A, 603, 92 Conn. 230. 
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23. N.Y.—^Drexel v. Pease, 29 N.E. 
241, 129 N.Y. 96. 

33 C.J. p 845 note 58. 

24. N.Y.—Whaples v. Fahys, 84 N. 
Y.S. 793, 87 App.Div. 618, 

33 C.J. p 845 note 62. 

25. Cal.—McCord v. Martin, 191 P. 
89, 47 CaLApp. 717. 

26. Mo.—Green v. Higham, 61 S.W. 
798, 161 Mo. 333. 

33 C.J. p 845 note 64. 

27. Mo.—Green v. Higham, supra. 

28. N.Y.—Peirce v. McDonald, 153 
N.Y.S. 810, 168 App.Div. 47. 

33 C.Or. p 845 note 60. 

29. Tex.—Cleveland v. Anderson, 2 
Tex.A.Civ.Cas. § 146. 

33 O.J, p 845 note 61. 

30. Conn.— Corpus Juris (luoteA in 
S. Landow & Co. v. Maisano, 171 
A. 610, 512, 118 Conn. 214. 

Miss.— Corpus Juris cited In Chand¬ 
ler V. Cooke, 137 So. 496, 497, 163 
^ Miss. 147. 
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in which the money is invested,or liability to a 
third person for debts contracted by the borrower,^2 
even though under the agreement he is to share in 
the profits of the enterprise. 

Under some circumstances, however, the relation¬ 
ship of parties in a transaction may be that of joint 
adventurers rather than that of debtor and credi¬ 
tor, where such is the intent and effect of their 
agreement.2^ So, if the person receiving the mon¬ 
ey assumes no obligation for its return and it is 
subject to the risks of the business, the parties have 
usually been held to be joint adventurers,^^ not¬ 
withstanding the contract provides that the mone 3 " 
is to be returned with interest before the net profits 
are divided,^^ or that the lender is to receive notes 
as security for the money invested,^^ or is to be giv¬ 
en a lien on the property put into the venture.37 

(3) Employer and Employee 

Whether the parties to a contract sustain the rela¬ 
tion of Joint adventurers or employer and employee de¬ 


§ 3 

pends on the facts of each case and whether the alleged 
employee is himself the promoter or an original party 
to the enterprise. 

In considering whether the parties to a contract 
sustain the relation of joint adventurers or employ¬ 
er and employee, the facts of each case must de¬ 
termine the question.^S An agreement by the own¬ 
er of an established business,or the promoters of 
an enterprise,^® to give to one employed to render 
services in connection therewith a share of the net 
profits in lieu of, or in addition to, a stated salary 
does not of itself convert the relation of employer 
and employee into that of joint adventurers; but, 
if the person rendering the services is himself the 
promoter or an original party to the enterprise, he 
has usually been held to have an interest therein as 
joint adventurer with the others,^i and especially 
so if he himself contributes capital to the enter¬ 
prise."^ ^ 

(4) Joint Owners 

The feature of adventure distinguishes Joint adven- 


N.H.—Corpus Juris quoted iu Glaser 
V. Medford-Marlboro Knit Gaiter 
Co.. 36 A.2d 280, 283, 93 N.H. 95. 
0!sl.—Peagin v. Champion, 155 P.2d 
518. 520, 195 Okl. 116. 

Or.—Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2d 957, 
962, 174 Or. -553. 

Wash.—Corpus Juris quoted in. 
Priestley v. Peterson, 145 P.2d 253, 
262, 19 Wash.2d 820. 

A. lender who assists a borrower 
In obtaining money to pay off his 
loan is not engaged in a Joint en¬ 
terprise with the borrower because 
of that fact.—Geo. D. Horning, Inc., 
V. McAleenan, C.C.A.Va., 149 F.2d 
561, certiorari denied McAleenan v. 
Geo. D. Horning, Inc., 66 S.Ct. 142. 

31. Conn.—Corpus Juris quoted in. 
S. Landow & Co. v. Maisano, 171 
A. 510, 612, 118 Conn. 214. 

N.H.—Glaser v. Medford-Marlboro 
Knit Gaiter Co., 36 A.2d 280, 93 
N.H. 95. 

Okl.—Peagin v. Champion, 155 P.2d 
518, 520, 195 Okl. 116. 

33 C.J. p 843 note 19. 

32. Conn.—Corpus Juris quoted iu 
S. Landow & Co. v. Maisano, 171 
A. 510, 512, 118 Conn. 214. 

33 C.J. p 843 note 20. 

33. Ill.—Curtis v. Le Moyne, 248 
m.App. 99, 103, certiorari denied 
Le Moyne v. Curtis, 49 S.Ct. 80, 
278 U.S. 645, 73 L.Ed. 558. 

N.J.—Stein v. George B. Spearin, 
Inc., 184 A. 436, 441, 120 N.J.Eq. 
169. 

34. Cal.—^Nowell v. Oswald, 274 P. 
423, 96 Cal.App. 536. 

S3 C.J. p 843 note 22. 


35. Oal.—Nowell v. Oswald. 274 P. 

423, 96 Cal.App. 536. 

33 C.J. p 843 note 23. 

Advances by coSwuer 
Where one codwner makes advanc¬ 
es for benefit of the other, to be re¬ 
paid from earnings from property 
before division of profits but with¬ 
out personal obligation on part of 
the other to repay advances, cobwn- 
ers are “joint adventurers.*"—Reyn¬ 
olds V, McMurray, C.C.A.W'yo., 60 P. 
2d 843, certiorari denied McMurray 
V. Reynolds, 53 S.Ct. 222, 287 U.S. 
664, 77 L.Ed. 573. 

3S. N.T.-—Hackett v. Stanley, 22 N. 

E. 745, 115 N.Y. 625. 

33 C.J. p 843 note 24. 

37. Wis.—Rosenfield v. Haight, 10 
N.W. 378, 63 Wis. 260, 40 Am.R. 
770. 

38. Mo,—Corpus Juris quoted in Ne¬ 
ville V. D'Oench, 34 S.W.2d 491, 
503, 327 Mo. 34. 

33 C.J. p 844 note 44. 

Jncompatible relationships 

The relationship of employer-em¬ 
ployee and joint adventurers are in¬ 
compatible and cannot exist together 
between the same parties in relation 
to same transaction.—Wiltsee v. Cal¬ 
ifornia Employment Commission, 168 
P.2d 612, 616, 69 Cal.App.2d 120. 

38. U.S.—Corpus Juris cited in U. 
S. Fidelity & Guaranty Co., for 
Use of Reedy v. American Surety 
Co. of New York, I>.O.Pa., 25 P. 
Supp. 280, 282—Goodwin v. Camp, 
C.C,A.Mich., 295 P. 785, 791. 

Idaho.—Corpus Juris cited in Mula- 
nix V. Falen, 130 P.2d 866, 867, 
64 Idaho 293. 
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N.Y.—^Byrne v. Blaker Advertising 
Agency, ^67 N.Y.S. 662, 665. 239 
App.Div. 395—La Dreire v. Martin. 
56 N.Y.S.2d 436, 437. 

33 C.J. p 844 note 45. 

40. U.S.~Corpus Juris cited in U. 
S. Fidelity & Guaranty Co., for 
Use of Reedy v. American Surety 
Co. of New York, D.C.Pa., 25 P. 
Supp. 280, 282—Goodwin v. Camp, 
C.C.A.Mich., 295 P. 785. 

Cal.—Bernstein v. Sirotta, 1 P.2d 8, 
10, 213 Cal. 21. 

Mo.—McFarland v. Gillioz, 37 S.W.2d 
911, 915, 327 Mo. 690. 

Wash.—^Domandich v. Doratich, 5 P. 

2d 310, 311, 165 Wash. 315. 

33 C.J. p 844 note 46. 

41. U.S.—Corpus Juris cited in U. 

S. Fidelity & Guaranty Co., for 
Use of Reedy, v. American Surety 
Co. of New York, 25 P.Supp, 280, 
282. 

Cal.—^Parker v. Trefry, 136 P.2d 65, 
69, 68 Cal.App.2d 69. 

Minn.—Safro v. Lakofsky, 255 N.W. 

94, 97, 191 Minn. 532. 

Mo.—Corpus Juris quoted In Neville 
V. D'Oench, 34 S.W.2d 491, 503, 327 
Mo. 34. 

Or.—Elliott V. Murphy Timber Co., 
244 P. 91, 93, 117 Or. 387, 48 A.L.R. 
1043. 

33 C.J. p 844 note 47. 

42. U.S.—Corpus Juris quoted in 
First Mechanics Bank of Trenton, 
N. J., V. Commissioner of Inter¬ 
nal Revenue, C,C.A., 91 F.2d 275, 
278. 

Mass.—Pettee v. Appleton, 114 Mass. 
114. 

Mo.—Corpus Juris quoted in Neville 
V. D'Oench, 34 S.W.2d 491, 503, 327 
Mo. 34. 
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ture from Joint ownership of property and tenancy in 
common. 

A joint adventure is distinguishable from joint 
oivnership and tenancy in common in that the latter 
lacks the feature of adventure.'^3 So the mere pur¬ 
chase of property by two persons each of whom 
contributes a portion of the purchase price makes 
them joint owners of the property, but does not 
establish between them the relation of joint adven¬ 
turers,^^ and an agreement between two or more 
persons that each shall contribute a certain sum of 
money toward the purchase of articles of personal 
property, for which a joint bid is to be made, but 
the separate articles of which, if the bid shall have 
been accepted, are to be distributed and owned by 
them in severalty, does not constitute a joint ad- 
venture.**® However, the nature of the agreement 
between parties purchasing land jointly in a trans¬ 
action for profit may constitute it a joint adven¬ 
ture.^® A sale of jointly owned property is in no 
sense a joint adventure. 

(5) Landlord and Tenant 

Joint adventure and landlord and tenant are distinct 
relationships and a tenancy by which the landlord Is to 
receive a share of the profits from the operation of the 
property does not make him a Joint adventurer unless 
the agreement gives him some control over the business 
conducted. 

A joint adventure is generally distinguishable 
from the relationship of landlord and tenant.^® 


The mere fact that a hoteH® or other business build- 
ingoO or property® 1 is leased under an agreement 
that the lessor is to receive as rent or in addition 
to the rent a stipulated portion of the income or 
net profits derived by the lessee from the business 
conducted therein does not constitute the agree¬ 
ment one of joint adventure so as to give the lessee 
the rights or subject the lessor to the liabilities of 
that relation. However, if the agreement goes fur¬ 
ther and gives to the lessor any control over the 
business conducted in the leased premises, it is usu¬ 
ally construed to constitute the parties joint ad¬ 
venturers in respect of third persons.®^ The leas¬ 
ing of a farm for a term of years under an agree¬ 
ment that the owner shall receive in lieu of rent a 
stipulated portion of the net profits derived from 
the sale of the crops produced thereon is generally 
held to create a joint adventure,®® but it has also 
been held that no joint adventure is' created where 
the lessee is an independent operator compensating 
the owner for the use of the farm in shares of crop 
instead of money rentals.®^ 

(6) Partnership 

Although it has been held that a Joint adventure 
and a partnership are separate legal relationships, it has 
also been held that they are governed by the same rules 
of law. The principal difference Is that a Joint adventure 
is usually, but not necessarily, Ifmlted to. a single trans¬ 
action. 

At common law an enterprise of a limited char- 


43 . Mich.—Hathaway v. Porter 

Royalty Pool, 295 N.W. 571, 576, 
296 Mich. 90, 138 A.L.R. 955, 

amended 299 N.W. 451, 296 Mich. 
733, 138 A.L..R. 967. 

The Joint purpose and proprietary 
interest and control distinguish Joint 
adventures from tenancy in common. 
—Sample v. Romine, 8 So.2d 257, 
261, 193 Miss. 706, suggestion of er¬ 
ror overruled 9 So.2d 643, 198 Miss. 
706, corrected 10 So.2d 346, 193 Miss. 
706. 

44. U.S.—^Henning v. -Cox, C.C.A. 
Tex., 148 F.2d 586, 688—Corpus Ju¬ 
ris cited in Chisholm v. Gilmer, C. 
C.A.Va., 81 P,2d 120, 124, affirmed 
67 act. 65, 299 U.S. 39, 81 L.Ed. 
63, rehearing denied 57 S.Ct. 229, 
299 U.S. 623. 81 L.Ed. 458—Corpus 
Juris cited in Bowmaster v. Car- 
roll, aCjLOkl., 23 P.2d 825, 827. 

Iowa.—^Fairbanks Morse & Co. v. 
District Court in and for Palo Alto 
County, 247 N.W. 203, 208, 215 
Iowa 703. 

La.—^Walker v. McMurray, 126 So. 

486, 487, 12 La.App. 356. 

Minn.—^Pratt v. Martig, 234 N.W. 

464, 465. 182 Minn. 250. 

Okl.—Feagin v. Champion, 165 P.2d 
618, 520, 195 Okh 116. 


W.Va.—Corpus Juris quoted in 
Springston v. Powell, 169 S.B. 
459, 460, 113 W.Va. 638. 

Wyo.—Corpus Juris cited in Binning 
V. Miller, 102 P.2d 64, 55 Wyo. 478, 
rehearing denied 105 P.2d 278, 66 
Wyo. 129. 

33 'C.J. p 842 note 16. 

The fact that the property is con^ 
veyed to a corporation formed to 
hold the title in payment for its 
capital stock which is issued to a 
trustee, who is appointed to sell 
enough of the shares to repay the 
moneys invested by the parties in 
the purchase of the property and to 
divide the remainder between them 
in certain proportions, does not 
change their relation.—Bell v. Mc- 
Aboy, 3 Brewst., Pa., 81—33 C.J. p 
842 note 17, 

45. N.Y.—Columbian Laundry v. 
Hencken, 196 N.T.S. 523, 203 App. 
Div. 140. 

46. U.S.—Tompkins v. Commission¬ 
er of Internal Revenue, C.C.A., 97 
P.2d 396, 398. 

47. Iowa.—^Johnson v. Watland, 227 
N.W. 410, 411, 208 Iowa 1370. 

48. Iowa.—^Johnson v. Watland, 227 
N.W. 410, 411, 208 Iowa 1370. 
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Tex.—^Holcombe v. Lorino, 79 S.W.2d 
307, 310, 124 Tex. 446. 

48. N.J.—^Austin v. Neil, 41 A. 834, 
62 N.J.Law 462. 

33 C.J. p 843 note 27. 

50. N.T.—Alpert v. Sebo, 65 N.T.S. 
2d 822, 269 App.Div. 433. 

Wash,—Gottlieb Bros. v. Culbert¬ 
son’s, 277 P. 447, 449, 152 Wash. 
205. 

33 C.J. p 843 note 29. 

Opera house 

Ill.—Parker v. Fergus, 43 Ill. 437. 

51. N.T.—^Heimstreet v. Howland, 5 
Den. 68. 

Tex,—^Johnson v, Murray Co., Civ. 
App., 90 S.W.2d 920, 923, error dis¬ 
missed. 

Space in department store 
U.S.—In re Owl Drug Co., D.C.Nev., 
12 F.Supp. 439, 444. 

52. Pa.—^Merrall v. Dobbins, 32 A. 
678, 169 Pa. 480. 

33 C.J. p 843 note 31. 

53. Iowa.—^Johanifc v, Des Moines 
Drug Co., 17 N.W.2d 386, 389. 

Kan.—Corpus OTurls quoted in Croft 
State Bank v. Girardey, 282 P. 
1076, 1077, 117 Kan. 685. 

33 C.J. p 843 note 32. 

54. Wis.—Schleicker v. Krier, 261 
N.W. 413, 414, 218 Wis. 376. 
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acter, such as is now called a joint adventure, was 
regarded in law as merely an informal kind of part¬ 
nership, and the courts made no attempt to distin¬ 
guish the one from the other.55 However, the 
courts, about the middle of the last century, began 
to find it convenient to draw a distinction between 
them,56 and hence there is gradually building up 
a body of American law applicable to the relation 


of joint adventures which may or may not apply to 
the relation of partners.57 The divergence between 
the two relations is still very slight,^^ and is diffi¬ 
cult of ascertainment in some circumstances.^® It 
has been held that a joint venture is in the nature 
of a partnership,^® and that it may be regarded as 
a limited, special, or quasi partnership.®! The re¬ 
lation of the parties to a joint adventure is so sim- 


55. Conn.—Lesser v. Smith, 160 A. 
302, 304, 115 Conn. 86—^Dolan v. 
Dolan, 140 A. 745, 748, 107 Conn. 
342. 

Mo.—Corpus Juris quoted in Neville 
V. D'Oench, 34 S.W.2d 491, 503, 
327 Mo. 34. 

Okl.—Corpus Jnris cited in Wertz- 
berger v. McJunkin, 43 P.2d 729. 
731. 171 Okl. 528. 

Tex.—Finney v. Terrell, Civ.App., 
276 S.W. 340, 342. 

W.Va.—^Kaufman v. Catzen, 130 S.E. 

292, 293, 100 W.Va. 79. 

Btile still prevails in Iiugria.nd and 
Canada 

Conn.—^Lesser v. Smith, 160 A. 302, 
304, 115 Conn. 86. 

Elements of formal partnership 
At common law a joint adventure 
was not recogrnized unless the ele¬ 
ments of a formal partnership ex¬ 
isted. 

Md.—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
912, 178 Md. 23. 

Okl.—O. K. Boiler Welding Co. v. 
Minnetonka Lumber Co., 229 P. 
1045, 1047, 103 Okl. 226. 

58. Mich.—^Hathaway v. Porter 
Royalty Pool, 295 N.W. 571, 575. 
296 Mich. 90, 138 A.L.R. 955, 

amended 299 N.W. 451, 296 Mich. 
733, 138 A.L.R. 967. " 

Mo.—Corpus Jnris cited in Denny 
V. Guyton, 40 S.W.2d 562, 570, 
327 Mo. 1030. 

33 C.J. p 841 note 3. 

57. Ala.—Corpus Juris <iuoted In 
State V. Laurendine, 196 So. 278, 
283. 239 Ala. 620. 

La.—Corpus Juris QLnoted in Lawra- 
son V. Richard. 135 So. 29, 31, 172 
La. 696. 

Mo.—Corpus Juris cited in Denny v. 
Guyton, 40 S.W. 562, 570, 327 Mo. 
1030—Corpus Juris cited in Dally 
V. Scott App., 74 S.W.2d 881, 888. 
Okl.—Corpus Juris cited in Wertz- 
berger v. McJunkin, 43 P.2d 729, 
731, 171 Okl. 628. 

Tex.—Corpus Juris quoted in Cham¬ 
pion V. D’Tarmett, Civ.App., 293 
S.W. 687, 688. 

33 C.J. p 841 note 4. 

58. Ala.—^Pflngstl v. Solomon, 197 
So. 12, 16, 240 Ala. 58. 

Circumstances of particular case 
Whether a transaction is classified 
as joint venture or partnership de¬ 
pends on the circumstances of the 


particular case.—Pfingstl v. Solomon, 
supra. 

59. Cal.—Tufts V. Mann, 2 P.2d 500, 
503, 116 Cal.App. 170. 

Kan.—Corpus Juris cited in Chastain 
V. Baxter, 31 P.2d 21, 24, 139 Kan. 
381. 

60. U.S.—Aiken Mills v. U. S., C.C. 
A.S.C., 144 P.2d 23, 24—U. S. Fidel¬ 
ity & Guaranty Co., for Use of 
Reedy v. American Surety Co. of 
New York, D.C.Pa., 25 F.Supp. 280, 
282. 

Ark.—State ex rel. Attorney General 
V. Gus Blass Co., 105 S.W.2d 853, 
861, 193 Ark. 1159. 

Mich.—Brown v. Wood, 291 N.W. 
.255. 258, 298 Mich. 148, 127 A.L.R. 
1436. 

Neb.—;Bank of Cedar Bluffs r. Le 
Grand, 254 N.W. 892, 896, 127 Neb. 
183. 

Or.—^McKee v. Capital Dairies, 99 P. 

2d 1013, 1015, 164 Or. 1. 

Pa.—^Department of Labor & Indus¬ 
try of Commonwealth of Pennsyl¬ 
vania V. Freeman, Com.Pl., 55 
Dauph.Co. 112. 

Tenn.—Pritchett v. Thomas Plater & 
Co., 232 S.W. 961, 970, 144 Tenn. 
406. 

Utah.—Wasatch Livestock Loan Co. 
V. Lewis & Sharp, 35 P.2d 835, 
841, 84 Utah 347—Corpus Juris 
cited in Forbes v. Butler, 242 P. 
950, 956, 66 Utah 373. 

Wash.—Paulson v. McMillan, 111 P. 

2d 983, 984, 8 Wash.2d 295. 

W.Va.—^Horchler v. Van Zandt, 199 
S.E. 65, 67, 120 W.Va 452—Kauf¬ 
man V. Catzen, 130 S.E. 292, 293, 
100 W.Va. 79. 

Wyo.—^Fried v. Guiberson, 217 P. 
1087, 1089, 30 Wyo. 150. 

Zt is a species of partnership bas¬ 
ed on agreement. 

La—Lawrason v. Richard, 129 So. 
250, 254, 16 LaApp. 434, affirmed 
135 So. 29, 172 La 696. 

N.T.—In re Leverich's Will, 238 N. 
Y.S. 533, 136 Misc. 774, affirmed 
261 N.Y.S. 870, 234 App.Div. 625. 
Similar elements 

Generally, courts regard “joint ad¬ 
venture*’ as a kind of partnership, 
or as having many of elements of 
partnership with some elements not 
found therein.—Southwestern Lum¬ 
ber Co. of New Jersey v. Kerr, D.C. 
Tex., 11 F.Supp. 263, affirmed, C.C.A., 
Kerr v. Southwestern Lumber Co. of 
New Jersey, 78 P.2d 348, certiorari 
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denied 56 S.Ct. 130, 296 U.S. 611, 80 

L.Ed. 433. 

Besemblance to partnership in many 
respects 

U.S.—^Kasishke v. Baker, 146 F.2d 
113, 115, certiorari denied 65 S.Ct. 
1185, 325 U.S. 856, 89 L.Ed. 1976 
—^Tompkins v. Commissioner of 
Internal Revenue, C.C.A., 97 F.2d 
396, 398— Corpus Juris cited in U. 
S., for Use and Benefit of Walker 
V. U. S. Fidelity & Guaranty Co., 
D.C.Wyo., 4 F.Supp. 854, 855. 

Kan.— Corpus Juris cited in Shoe- 
make V. Davis, 73 P.2d 1043, 1044, 
146 Kan. 909— Corpus Juris cited 
in Curtis v. Hanna, 53 P.2d 795, 
796, 143 Kan. 186. 

La.—^Ault & Wiborg Co. of Canada v. 
Carson Carbon Co., 160 So. 298, 
300, 181 La. 681. 

Mass.—^Edgerly v. Equitable Life 
Assur. Soc. of U. S., 191 N.E. 415, 
417, 287 Mass. 238. 

Mont.—Rae v. Cameron, 114 P.2d 
1060, 1064, 112 Mont. 159. 

N.J.—Cooperstein v. Shapiro, 192 A. 
826, 827, 122 N.J.Eq. 238—Wiley 
V. Wirbelauer, 174 A. 20, 22, 116 
N.J.Eq. 391. 

N.T.—George W. Haxton & Son v. 
Rich, 47 N.T.S.2d 501, 503, 267 
App.Div. 492. 

Ohio.—Bennett v. Sinclair Refining 
Co., 67 N.E.2d 776, 782, 144 Ohio 
St. 139. 

S.D.—Fischer v. Bunch, 16 N.W.2d 
541. 

Wis.—Reinig v. Nelson, 227 N.W. 14, 
199 Wis. 482—Sommerfield v. 
Flury, 223 N.W. 408, 410, 198 Wis. 
163. 

61. Ky.—Jones v. Nickell, 179 S.W. 
2d 195, 196, 297 Ky. 81. 

Mo.—^Hobart-Lee Tie Co. v. Grodsky, 
46 S.W.2d 859, 860, 329 Mo. 706. 

Tex.—^Holcombe v. Lorino, 79 S.W.2d 
307, 310, 124 Tex. 446—McDaniel v. 
State Fair of Texas, Civ.App., 286 
S.W. 513, 517. 

Eimited partnership 

(1) A joint adventure is in the 

nature of a limited partnership. 

U.S.—^First Mechanics Bank of Tren¬ 
ton, N. J. V. Commissioner of In¬ 
ternal Revenue, C.C.A., 91 P.2d 275, 
278—U. S. Fidelity & Guaranty 
Co., for Use of Reedy v. American 
Surety Co. of New York, D.C.Pa., 
25 F.Supp. 280, 282. 

Cal.—^Arnold v. Humphreys, 33 P.2d 
67, 70, 138 CaLApp. 637. 

Md.—^Powers v. State, for Use and 
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ilar to that in a partnership that their rights anc' 
liabilities are usually tested by partnership rules,6- 
and in numerous decisions it has been broadly held 
that both joint adventure and partnership are gov¬ 
erned by the same rules of law.®^ This is generally 
true as regards substantial rights, especially those 
enforceable in courts of equity. 

On the other hand, the courts do not treat a joint 
adventure as in all respects identical with a part¬ 
nership,®® and it has been held that they are sepa¬ 
rate and distinct legal relationships.®® As discussed 
infra § 12, there is a very marked difference be¬ 
tween the attitude of courts of law as respects the 
two relations, for whereas these courts wdll not as¬ 


sume to redress grievances between partners, they 
will lend their aid in controversies between mere 
joint adventurers, and will hear and determine ac¬ 
tions wherein one of them sues his associate for 
breach of contract, or for a share of the profits, or 
losses of the venture, or for contribution for ad¬ 
vances made thereto, notwithstanding courts of eq¬ 
uity still retain jurisdiction in these matters. A 
joint adventure is generally a looser form of or¬ 
ganization than a partnership,®7 and the character 
of the relationship is more informal.®® As respects 
the character of the business undertaken, the prin¬ 
cipal difference is that, while a copartnership is 
ordinarily formed for the transaction of a general 


Benefit of Reynolds, 11 A-2d 909, 
912, 178 Md. 23, 

Neb.—Soulek v. City of Omaha, 299 
N.W. 368, 371, 140 Neb. 151. 

N.Y.—G-eorge W, Haxton & Son v. 
Rich, 47 N.Y.S.2d 501, 503. 267 
App.I>iv. 492—Cooper v. Henkind, 
56 N.Y.S.2d 846, 849—La Dreire v. 
Martin. 56 N.Y.S.2d 436, 437. 

(2) It is a limited partnership— 
not limited as to liabilities of part- I 
ners, but as to scope and duration. 
Ill.—^Hagerman v. Schulte, 181 N.E. 

677. 680, 349 Ill. 11. 

Or.—Lee v. Ellis. 253 P. 873. 876. 
121 Or. 259. 

W.Va.—^Horchler v. Van Zandt, 199 
S.E. 65, 67, 120 W.Va. 452. 

33 C.X p 841 note 4 [a] (3). 

62. Cal.—Watterson v. Knapp, 95 P. 
2d 154, 35 Cal.App,2d 283. 

Ill.—^Kagerman v. Schulte, 181 N.E. 
677, 681, 349 Ill. 11—Bass v. Wa- 
wrzonek, 47 N.E.2d 531, 318 Ill. 
App. 233. 

Me.—Simpson v, Richmond Worsted 
Spinning Co., 145 A. 250, 128 Me. 
22 . 

Mich.—^Keiswetter v. Rubenstein, 209 
N.W. 154, 157, 225 Mich. 36, 48 
A,L.R. 1049. 

Ohio.—Bennett v. Sinclair Refining 
Co., 57 N.E.2d 776, 782, 144 Ohio 
St. 139. 

Wash.—Paulson v. McMillan, 111 P. 
2d 983, 984, 8 Wash.2d 295. 

63. Cal.—^Freedman v. Industrial 
Acc. Commission, 164 P.2d 922, 
923, 67 Cal.App.2d 629—^Tufts v. 
Mann, 2 P.2d 500, 503. 116 Cal. 
App. 170—^Irer v. Gawn, 277 P. 
1053, 1056, 99 CaLApp. 17. 

Colo.—^Highland Sales Co. v. Robert¬ 
son, 90 P.2d 2, 5. 104 Colo. 222. 
Pla.—^Proctor v. Hearne, 131 So. 173, 
176, 100 Fla. 1180. 

Iowa.—Corpus Juris cited in. Johanik 
V*. Des Moines Drug Co., 17 N.W. 
2d 385, 389. 

Ky.—Jones v. Nickell, 179 S.W.2d 
196, 196, 297 Ky. 81—^Manning v. 
Owens, 125 S.W.2d 763, 756, 277 
Ky. 40. 

La.—Ault & Wiborg Co, of Canada 


V. Carson Carbon Co., 160 So. 298, 
200, 181 La. 681—Daily States Pub. 
Co. V. Uhalt, 126 So. 228, 231, 169 
La. 893—Young v. Reed, App., 192 
So. 780, 785. 

Mo.—^Hobart-Lee Tie Co. v. Grodsfey, 
46 S.W.2d 859, 861, 329 Mo. 706. 
Neb.—^Alexander v. Turner, 297 N.W. 

589, 591. 139 Neb. 364. 

N.J.—Wiley v. Wirbelauer, 174 A- 20, 
22, 116 N.J.Eq. 391. 

N.Y.—George W. Haxton & Son v. 
Rich, 47 N.Y.S.2d 501, 503, 267 
App.Div. 492. 

Ohio.—Bennett v. Sinclair Refining 
Co., 57 N.E.2d 776, 782, 144 Ohio 
St 139 

Okl.—Boles V. Akers, 244 P. 182. 184, 
116 OkL 266—0. K Boiler & Weld¬ 
ing Co. V. Minnetonka Lumber Co., 
229 P. 1045, 1047, 103 Okl. 226. 

Or.—Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2d 957, 
960, 174 Or. 553—^Moore v. Willa¬ 
mette Iron & Steel Works, 271 P. 
49. 53, 127 Or. 134. 

Pa.—Corpus Juris cited ia Bell v. 
Johnston, 126 A, 187, 188, 281 Pa. 
57. 

S,C.—Welling v. Crosland, 123 S.B. 

776. 781, 129 S.C. 127. 

Tex.—Strack v. Strong, Civ.App., 
114 S.W.2d 313, 316, error dis¬ 
missed—^Finney v. Terrell, Civ. 
App., 276 S.W. 340, 342. 

Utah.—^Kaumans v. White Star Gas 
& Oil Co., 63 P,2d 231, 237, 92 
Utah 24—Forbes v. Butler, 242 
P. 950, 956, 66 Utah 373. 

Wyo.—Goldberg v. Miller, 93 P.2d 
947, 54 Wyo. 485, rehearing denied 
96 P.2d 570, 64 Wyo. 485—Fried v. 
Guiberson, 217 P, 1087. 1089, 30 
Wyo. 150. 

33 C.J. p 842 note 5. 

64. N.Y.—Forman v. Lumm, 212 N. 
Y.S. 487, 491, 214 App.Div. 579. 

33 C.J. p 842 note 6. 

65. U.S.—^Tompkins v. Commission¬ 
er of Internal Revenue, C.C.A., 97 
F.2d 396, 398. 

Colo.—^Highland Sales Co, v. Robert¬ 
son. 90 P.2d 2, 6, 104 Colo. 222. 
Ill.—^Hagerman v. Schulte, 181 N.E. 
677, 681, 349 HL IL 
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Iowa.—^Fairbanks Morse & Co. v. 
District Court in and for Palo Alto 
County, 247 N.W. 203, 208, 215 
Iowa 703. 

La.—^Ault & Wiborg Co. of Canada 
V. Carson Carbon Co., 160 So. 298, 
300, 181 La. 681. 

Mich.—^Keiswetter v. Rubenstein, 209 
N.W. 154, 157, 235 Mich. 36, 48 
A.L.R. 1049. 

N.J.—^Wiley v. Wirbelauer, 174 A. 20, 
22, 116 N.J.Eq. 391. 

Ohio.—^Bennett v. Sinclair Refining 
Co., 57 N.E.2d 776, 782. 144 Ohio 
St. 139. 

Or.—McKee v. Capital Dairies, 99 P. 
2d 1013, 1015, 164 Or. 1—Elliott v. 
Murphy Timber Co., 244 P. 91, 93, 
117 Or. 387. 48 A.L.R. 1043. 

Tex.—Strack v. Strong, Civ.App., 114 
S.W.2d 313, error dismissed. 

Vt.—^Manatee Loan & Mortgage Co. 
V. Manley’s Estate, 175 A. 14, 17, 
106 Vt. 366. 

Wyo.—Goldberg v. Miller, 93 P.2d 
947, 54 Wyo. 485, rehearing denied 
96 P.2d 670, 64 Wyo. 485. 

33 C.J. p 841 note 4* 

66 . Ariz.—^Ruby v. United Sugar 
Cos., S. A., 109 P.2d 845, 850, 56 
Ariz. 535. 

Mich.—^American Mut. Liability Ins. 
Co. V. Hanna, Zabriskie & Daron, 
298 N.W. 296, 299, 297 Mich. 699. 
N.Y.—Marlani v. Summers, 52 N.Y. 
S.2d 750, 754, affirmed 66 N.Y.S. 
2d 537, 269 App.Div. 840. 

Or.—Preston v. State Industrial Ac¬ 
cident Commission, Or., 149 P.2d 
957, 960, 174 Or. 553. 

Tex.—^Humble Oil & Refining Co. v. 
Luling Oil & Gas Co., Civ.App., 
192 S.W.2d 315, 319. 

Wyo.—^Fried v. Guiberson, 217 P. 
1087, 1089, 30 Wyo. 150. 

67. Cal.—^Hansen v. Burford, 297 P. 
908, 912, 212 Cal. 100. 

68 - N.J.—Cooperstein v. Shapiro, 
192 A. 826, 827, 122 N.J.Eq. 238. 
Joint adventure is less amalgra- 
matlng than a partnership.—^Horch- 
ler V. Van Zandt, 199 S,E. 65, 120 
‘W.Va. 452. 
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business of a particular kind, a joint adventure is 
usually, but not necessarily, limited to a single trans- 
action,®9 or is undertaken for one purpose only,70 
although as discussed infra § 4, the business of 
conducting it to a successful termination may con¬ 
tinue for a number of years. 

§ 2. Creation and Existence of Relation 

a. In general 

b. Particular transactions 

a. In General 

As a general rule, In order to constitute a Joint ad¬ 
venture there must be a community of interest in the 
performance of a common purpose, a Joint proprietary 
Interest in the subject matter, a mutual right to control, 


a right to share in the profits, and a duty to share in any 
losses which may be sustained. 

It has been declared that the authorities have not 
laid down any very certain rule from which it may 
be determined whether or not the given acts or 
conduct of two or more persons will constitute them 
joint adventurers.*^^ There are, however, certain 
general principles connected with the relation which 
have received recognition.^^ 

As a general rule, in order to constitute a joint 
adventure there must be an agreement to enter into 
an undertaking in the objects or purposes of which 
the parties to the agreement have a community of 
interest and a common purpose in its perform¬ 
ance.*^^ Ordinarily there is a joint proprietary in- 


69. U.S.—^Kasishke v. Baker, C.C.A. 
Okl., 146 F.2d 113, 115, certiorari 
denied 65 S.Ct. 1185, 325 U.S. 856, 
89 L.Ed. 1976—Detachable Bit Co. 
V. Timken Roller Bearing Co., C. 
C.A.Ohio, 132 P.2d 622, 635— Cor¬ 
pus Juris cited in Chisholm v. 
Gilmer. C.C.A.Va., 81 F.2d 120, 124, 
affirmed 57 S.Ct. 65, 299 U.S. 99, 81 
L.Ed. 63, rehearing denied 57 S.Ct. 
229, 299 U.S. 623, 81 L.Ed. 458— 
Corpus Juris cited in Bowmaster 
V. Carroll, C.C.A.Okl., 23 F.2d 825, 
827—Brown v. Canadian Pac. Ry. 
Co., D.C.N.Y., 25 F.Supp. 566, 668. 
Ala.—Pfingstl v. Solomon, 197 So. 
12, 15, 240 Ala. 58— Corpus Juris 
cited iu Wade v. Brisker, 173 So. 
64, 66, 233 Ala. 585—Saunders v. 
McDonough, 67 So. 691, 693, 191 
Ala. 119. 

Arlz.— Corpus Juris cited iu Ruby v. 
United Sugar Cos., S. A., 109 P.2d 
845, 850, 56 Ariz. 535. 

Cal.—Tufts V. Mann, 2 P.2d 500, 603, 
116 Cal.App. 170. 

Conn.—Dolan v. Dolan, 140 A, 745, 
748, 107 Conn. 342. 

Fla.—Albert Pack Corporation v. 
Fickling Properties, 200 So. 907, 
908, 146 Fla. 362—Tidewater 

Const. Co. V. Monroe County, 146 
So. 209, 211, 107 Fla. 648—Drew 
V. Hobbs, 140 So. 211, 212, 104 Fla. 
427, amended 141 So. 596, 104 Fla. 
427— Corpus Juris cited iu Willis 

V. Fowler, 136 So. 358, 365, 102 Fla. 
35—Proctor v. Hearne, 131 So. 173, 
176, 100 Fla. 1180. 

Ga.—Clement A. Evans & Co. v. 
Waggoner, 30 S.E.2d 915, 920, 197 
Ga. 857. 

Iowa.— Corpus Juris cited iu Joha- 
nik V. Des Moines Drug Co., 17 N. 

W. 2d 385, 389. 

Kan.— Corpus Juris cited iu Shoe- 
make V. Davis, 73 P.2d 1043, 1045, 
146 Kan. 909— Corpus Juris cited 
iu Curtis V. Hanna, 53 P.2d 796, 
797, 143 Kan. 186—First Nat. Bank 
V. Hoover, 218 P. 1003, 1004, 114 
Kan. 394, 


Ky.—Jones v. Nickell, 179 S.W.2d 
195, 196, 297 Ky. 81. 

La.—McCann v. Todd, 14 So.2d 469. 
471, 203 La. 631—Daily States Pub. 
Co. V. Uhalt, 126 So. 228, 231, 169 
La. 893—Toung v. Reed, App., 192 
So. 780, 784. 

Miss.—Sample v. Romine, 8 So.2d 
257, 261, 193 Miss. 706, suggestion 
of error overruled 9 So.2d 643, 193 
Miss. 706, corrected 10 So.2d 346, 
193 Miss. 706. 

Mo.—Corpus Juris guoted in Denny 
V. Guyton, 40 S.W. 562, 670, 327 
Mo. 1030—Greer v. McCrory, App., 
192 S.W.2d 431, 439—Corpus Juris 
quoted iu Daily v. Scott, App., 74 
S.W.2d 881, 888. 

Mont.—^Rae v. Cameron, 114 P.2d 
1060, 1064, 112 Mont. 159. 

Neb.—Soulek v. City of Omaha, 299 
N.W. 368, 371, 140 Neb. 161—^Alex¬ 
ander V. Turner, 297 N.W. 689, 691, 
139 Neb. 364. 

N.H.—Glaser v. Medford-Marlboro 
Knit Gaiter Co., 36 A.2d 280, 283, 
93 N.H. 95. 

Ohio.—Union Savings & Loan Co. v. 
Cook, 186 N.E. 728, 731, 127 Ohio 
St 26—Goubeaux v. Krickenber- 
ger, 185 N.E. 201, 206, 126 Ohio 
St 302. 

Okl.—Corpus Juris quoted iu Mad- 
wine V. Osage Supply Co., 58 P.2d 
131, 133, 177 Okl. 200—0. K. Boil¬ 
er & Welding Co. v. Minnetonka 

I Lumber Co., 229 P. 1045, 1047, 103 
Okl, 226. 

Or.—Corpus Juris cited iu Walls v. 

, Gribble, 124 P.2d 713, 714, 168 
Or. 542—Corpus Juris quoted iu 
McKee v. Capitol Dairies, 99 P.2d 
1013. 1015, 164 Or. 1—Corpus Ju¬ 
ris quoted iu Elliott v. Murphy 
Timber Co., 244 P. 91, 93, 117 Or. 
387, 48 A.L.R. 1043. 

Pa.—Corpus Juris cited iu Bell v. 
Johnston, 126 A, 187, 188, 281 Pa. 
57. 

S.C.—Welling v. Crosland, 123 S.E. 
776, 781, 129 S.C, 127. 

Tex.—^Thompson v. Duncan, Com. 
App., 44 S.W.2d 904, 907—Thomp¬ 
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son V. Reed, Civ.App., 61 S.W.2d 
557, 558—Finney v. Terrell, Civ. 
App., 276 S.W. 340, 342. 

W.Va.—Gelwicks v. Homan, 20 S.E. 
2d 666, 669, 124 W.Va. 572—Kauf¬ 
man V. Catzen, 130 S.E. 292, 293, 
100 W.Va. 79. 

Wis.—Sommerfield v. Flury, 223 N. 
W. 408, 410, 198 Wis. 163—Barry 
V. Kern. 199 N.W. 77, 78, 184 Wis. 
266. 

Wj’-o.—^Fried v. Guiberson, 217 P. 

1087, 1089, 30 Wyo. 150. 

33 C.J. p 842 note 13. 

Single or isolated undertakings 
usually constitute the background 
of Joint adventures, as distinguished 
from partnerships and other busi¬ 
ness associations.—^Horchler v. Van 
Zandt 199 S.E. 65, 120 W.Va. 452. 
Investment association 

Unincorporated association whose 
members contributed money to com¬ 
mon fund for investment purposes, 
and appointed board of managers, 
subject to removal under certain 
conditions, was a partnership and 
not Joint adventure, since purposes 
were of a continuing nature.—Gou¬ 
beaux V. Krickenberger, 185 N.E. 
201, 206, 126 Ohio St. 302. 

70. La.—'Lawrason v. Richard, 129 
So. 250, 254, 16 La.App. 434, af¬ 
firmed 135 So. 29, 172 La. 696. 

71. Miss.—Sample v. Romine^ 8 So. 
2d 257, 193 Miss. 706, suggestion 
of error overruled 9 So.2d 643, 193 
Miss. 643, corrected on other 
grounds 10 So.2d 346, 193 Miss. 
706. 

Wash.—Rosenstrom v. North Bend 
Stage Line, 280 P. 932, 154 Wash. 
67. 

72. Wash.—Rosenstrom v. North 
Bend Stage Line, supra. 

Elements of partnership need not 

be shown to establish a Joint adven¬ 
ture.—^Marlani v. Summers, 52 N.Y. 
S.2d 760, aflirmed 66 N.Y.S.2d 537, 
269 App.Dlv. 840. 

73. U.S.—^Eagle Star Ins. Co. v. 
Bean, C.C.A.Wash., 134 F.2d T55— 
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terest in the property or subject matter,which 
must be contributed in some form by the respective 
parties.*^® Jn a joint adventure there is usually 


joint participation in the management and conduct 
of the enterprise,^® or there is the right of mutual 
control but in some jurisdictions joint control 


Tompkins v. Commissioner of In- ] 
ternal Revenue, C.C.A., 97 F.2d 396 | 
—Potter V. Florida Motor Lines, 
D.C.Fla, 57 F.2d 313—Detachable 
Bit Co, V. Timken Roller Bearing 
Co., D.C.Ohio, 41 F.Supp. 37, af¬ 
firmed, C.C.A., 133 F.2d 632. 

Cal.—Campagna v. Market Street 
Ry. Co.. 149 P.2d 281. 24 Cal.2d 
304—Quinn v. Recreation Park 
Ass’n, 46 P.2d 144, 3 Cal.2d 725— 
Howard v. Societa Di Unione E 
Beneficenza Italiana, 145 P.2d 694, 
62 Cal.App.2d S42—Enos v. Pica- 
cho Gold Mining Co., 133 P.2d 663, 
56 Cal.App.2d 765—Stoddard v. 
Goldenberg. 119 P.2d 800, 48 Cal. 
App.2d 319—Beck v. Cagle. 115 P. 
2d 613. 46 Cal.App.2d 152—Larson 
V. Lewis-Simas-Jones Co., 84 P.2d 
296, 29 Cal.App.2d 83—^Wallace v. 
Pacific Electric Ry. Co., 2SS P. 834, 
105 Cal.App. 664. 

Fla.—Coral Gables Securities Corpo¬ 
ration V. Miami Corporation, 166 
So. 533. 123 Fla. 172. 

La.—Denham v. Taylor, 131 So. 614, 
15 La.App. 545. 

Me.—Trumpfeller v. Crandall, 155 A. 
646, 130 Me. 279. 

3 Iich.—Hathaway v. Porter Royalty 
Pool. 295 N.W. 571. 296 Mich. 90. 
138 A.L.R. 955, amended 299 N.W. 
451, 296 Mich. 733. 138 A.L R. 967. 
Minn.—Ruth v. Hutchinson Gas Co., 
296 H.W. 136, 209 Minn. 248. 

Xeb.—Soulek v. City of Omaha, 299 
K.W. 368, 140 Neb. 151. 

Okl.—Hughes v. Baker, 35 P.2d 926, 
169 Okl. 320. 

Or.—Brigham v, Munden, 19 P.2d 
1096, 142 Or. 471. 

S.C.—Long V. Carolina Baking Co., 3 
SE.2d 46, 190 S.C. 367. 

Tex.—Holcombe v. Lorino, 79 S.W.2d 
307, 124 Tex. 446. 

Vt.—Campbell v. Campbell, 162 A. 

379, 104 Vt. 468, 85 A.L.R. 626. 
Wash.—Pence v. Berry, 125 P.2d 
645, 13 Wash.2d 564—Manos v, 

James, 110 P.2d 887, 7 Wash.2d 
695—^Moen v. Zurich General Acci¬ 
dent & Liability Ins. Co., 101 P.2d 
323, 3 Wash.2d 347—^Keisel v. Bre- 
dick, 74 P.2d 473, 192 Wash. 665— 
De Nune v. Tibbitts, 73 P.2d 621, 
•191 Wash. 162—Forman v. Shields, 
48 P.2d 599, 183 Wash. 333—Bates 
V. Tirk. 31 P.2d 525, 177 Wash. 
286—Dahl v. Moore, 297 P. 218, 
161 Wash. 503—Sanderson v. Hart¬ 
ford Eastern Ry. Co., 294 P. 241, 
169 Wash. 472. 

A commoxL purpose is uot sufflcieut 
in itself to create a “joint adven¬ 
ture” in absence of previous agree¬ 
ment to carry out common purpose, 
—Lampe v. Tyrell, 94 P.2d 193, 200 
Wash. 689* 


Community of interest 
To constitute a joint adventure 
“there must be a community of in¬ 
terest in the performance of the 
purpose. While this element is usu¬ 
ally connected, and often identified, 
with the purpose to be accomplished, 
it is nevertheless, a distinct factor. 
The parties may have a common ob¬ 
jective or purpose, and still a com¬ 
munity of interest may be lacking. 
For instance, two parties may be en¬ 
gaged in the performance of a pur¬ 
pose or object, which may be for the 
sole interest or advantage of one, 
and from which the other is to de¬ 
rive no benefit whatever, or the in¬ 
terest of the one may be different 
and distinct from that of the other; 
in either of such cases there would 
not be a joint adventure. The term 
‘community of interest,* as applied 
to the relation of joint adventure, 
means an interest common to both 
parties, that is, a mixture or iden¬ 
tity of interest in a venture in which 
each and all are reciprocally con¬ 
cerned and from which each and all 
derive a material benefit and sustain 
a mutual responsibility.”—Car- 

honeau v. Peterson, 96 P.2d 1043, 
1055, 1 Wash.2d 347. 

74. U.S.—^Kasishke v. Baker, C.C.A. 
Okl., 146 P.2d 113, certiorari de¬ 
nied 65 S.Ct. 1185, 325 U.S. 856, 89 
L.Ed. 1976. 

Cal,—Nelson v. Abraham, App., 162 
P.2d S33—Parker v. Trefry, 136 P. 
2d 55, 58 Cal.App.2d 69—^Enos v. 
Picacho Gold Mining Co., 133 P. 
2d 663, 56 Cal,App.2d 765—Demp- 
sey-Keams Theatrical & Motion 
Picture Enterprises v. Pantages, 
267 P. 550, 91 CaLApp. 677. 

Fla.—Boyd v. Hunter, 140 So. 666, 
104 Fla. 561. 

Md.—Atlas Realty Co. v. Galt, 139 A. 
285, 153 Md. 686, 

Miss.—Sample v. Romine, 8 So.2d 
257, 193 Miss. 708, suggestion of 
error overruled 9 So.2d 643, 193 
Miss. 706, corrected on other 
grounds 10 So.2d 346, 193 Miss. 
706. 

Mont.—Rae v. Cameron, 114 P.2d 
1060, 112 Mont. 159. 

N.H.—Glaser v. Medford-Marlboro 
Knit Gaiter Co., 36 A.2d 280, 93 
N.H. 95. 

Pa.—Marcus v. Grant, 137 A. 120, 289 
Pa. 1. 

Wash.—^Priestley v. Peterson, 145 P. 

2d 253, 19 Wash,2d 820. 

Property involved 
In determining whether joint ad¬ 
venture exists, it is immaterial 
whether property involved was in¬ 
dividually owned before joint ven¬ 
ture was entered on or was thereaft¬ 
er acquired, as long as it was con- 
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' tributed and devoted to the uses and 
purposes of the enterprise.—Parker 
V. Trefry, 136 P.2d 55, 58 Cal.App.2d 
69. 

Time of acquiring interest 

It is not necessary for the rela¬ 
tion of joint adventurers to exist be¬ 
fore the property with which the 
members are to operate is purchased, 
but the relation may be created with 
reference to property already owned 
by one member, and in which the 
other obtains an interest, with inten¬ 
tion of selling or using it for profit. 
—Griffin v. Reilly, Tex.Civ.App., 275 
S.W. 242. 

75. Mont.—Rae v. Cameron, 114 P. 
2d 1060, 112 Mont. 159. 

Separate contributions 

To constitute a joint adventure 
the parties must combine their prop¬ 
erty, money, efforts, skill, or knowl¬ 
edge in some common undertaking, 
and the contributions of the respec¬ 
tive parties need not be equal or 
of the same character, but there 
must be some contribution by each 
joint adventurer of something pro¬ 
motive of the enterprise.—Parker v. 
Trefry, 136 P.2d 55. 68 Cal.App.2d 69. 

76. Cal.—Spier v. Lang, 53 P.2d 138, 
4 Cal.2d 711. 

Mo.—Corpus Juris quoted in Denny 

V. Guyton, 40 S.W.2d 562, 571, 327 
Mo. 1030. 

Neb.—Soulek v. City of Omaha, 299 
N.W. 368, 140 Neb. 151. 

Common undertaking 
To constitute a joint adventure, 
parties must combine property, mon¬ 
ey, efforts, skill, or knowledge in 
common undertaking. 

Cal.—Freedman v. Industrial Acc. 
Commission, 154 P.2d 922, 67 Cal. 
App.2d 629. 

Conn.—Wicks v. Knorr, 155 A. 816, 
113 Conn. 449—^Dolan v. Dolan, 140 
A. 745, 107 Conn. 342. 

Iowa.—O’Neil v. Stoll. 266 N.W. 692, 
218 Iowa 908. 

Minn.—^Wilson v. Maryland, 189 N, 

W. 437, 152 Minn. 506. 

77- U.S.—Eagle Star Ins. Co. v. 
Bean, C.C.A.Wash., 134 F.2d 755— 
Chisholm v. Gilmer, C.C.A.Va., 81 
F.2d 120, affirmed 57 S.Ct. 65, 299 
U.S. 99, 81 L.Ed. 63, rehearing de¬ 
nied 67 S.Ct. 229, 299 U.S. 623, 81 
L.Ed. 458—^Potter v. Florida Motor 
Lines, D.C.Fla., 57 P.2d 313—Cray, 
McFawn & Co. v. Hegarty, Conroy 
& Co., D.C.N.T., 27 F.Supp. 93. af¬ 
firmed, C.C.A,, 109 P.2d 443. 

Cal.—Campagna v. Market Street 
Ry. Co., 149 P.2d 281, 24 CaL2d 304 
—Wiltsee v. California Employ¬ 
ment Commission, 158 P.2d 612, 60 
Cal.App.2d 120—^Freedman v. In¬ 
dustrial Acc- Commission, 154 P. 
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is not an essential element of a joint adventure,^^ 
and it is generally held that one joint adventurer 
may be intrusted with the actual control of the en¬ 
terprise without changing its status as a joint ad¬ 
venture.*^^ A close and even a fiduciary relation¬ 
ship between the members is frequently a character¬ 
istic of a joint adventure.^® 

Sharing of expenses. It has been held that an 


§ 2 

agreement to share expenses is not a necessary ele¬ 
ment of a joint adventure.^i 

Sharing of losses. As a general rule, in order to 
constitute a joint adventure it is necess? y that the 
parties agree to share losses, and an important 
test in determining whether or not a joint adven¬ 
ture exists is whether or not there is an agreement 
to share in losses.^3 xhe absence of an express 
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2d 922, 67 Cal.App.2d 629—How¬ 
ard v. Societa Di Unione E Bene- 
ficenza Italiana, 1-45 P.2d 694, 62 
CaLApp.2d 842—^Parker v. Trefry, 
136 P.2d 55, 58 Cal.App.2d 69— 
Beck V. Cagle, 115 P.2d 613, 46 
Cal.App.2d 152—Larson v. Lewis- 
Simas-Jones Co., 84 P.2d 296, 29 
Cal.App.2d 83. 

Conn.—^Wicks v. Knorr, 165 A. 816, 
113 Conn. 449. 

Pla.—Coral Gables Securities Corpo¬ 
ration v. Miami Corporation, 166 
So. 555, 123 Fla. 172—Boyd v. 

Hunter, 140 So. 666, 104 Pla. 561. 
La.—^Denham v. Taylor, 131 So. 614, 
15 La.App. 545. 

Me.—Trumpfeller v. Crandall, 155 A. 
646, 130 Me. 279. 

Md.—Brenner v. Plitt, 34 A.2d 853, 
182 Md. 348—Atlas Realty Co. v. 
Galt, 139 A. 285, 153 Md. 586. 

Mich.—^Hathaway v. Porter Royalty 
Pool. 295 N.W. 571, 296 Mich. 90, 
138 A.L.R. 955, amended 299 N. 
W. 451, 296 Mich. 733, 138 A.L.R. 
967. 

Minn.—^Ruth v. Hutchinson Gas. Co., * 
296 N.W. 136, 209 Minn. 248. 

Mij?.—Sample v. Romine, 8 So.2d 
2’57, 193 Miss, 706, suggestion of 
error overruled 9 So.2d 643, 193 
Miss. 706, corrected on other 
grounds 10 So.2d 346, 193 Miss. 
706. 

Mo.—Corpus Juris anoted in Denny 
V. Guyton, 40 S.W.2d 562, 571, 327 
Mo. 1030—Corpus Juris quoted in 
Hoyt V. Buder, 6 S.W.2d 947, 952, 
318 Mo. 1165—Corpus Juris quoted 
in Darling v. Buddy, 1 S.W.2d 163, 
169, 318 Mo. 784, 58 A.L.R. 493. 

Neb.—Soulek v. City of Omaha, 299 
N.W. 368, 140 Neb. 151. 

N.H.—Glaser v. Medford-Marlboro 
Knit Gaiter Co., 36 A.2d 280, 93 N. 

H. 95. 

N.T.—Samuel v. Bastress, 196 N.E. 
57, 267 N.T. 279—La Dreire v. 

Martin, 56 N.Y.S.2d 436. 

Or.—Brigham v. Munden, 19 P.2d 
1096, 142 Or. 471. 

Pa.—Corpus Juris quoted in Marcus 
V. Grant, 137 A. 120, 121, 289 Pa. 

I . 

Vt.—Campbell v. Campbell, 162 A. 

379, 104 Vt. 468, 85 A.L.R. 626. 
Wash.—^Priestley v. Peterson, 145 P. 
2d 25.3, 19 Wash.2d 820—Pence v. 
Berry, 125 P.2d 645, 13 Wash.2d 
'564—^Manos v. James, 110 P.2d 
887, 7 Wash.2d 695—^Moen v. Zur¬ 


ich General Accident & Liability 
Ins. Co., 101 P.2d 323, 3 Wash.2d 
347—Carboneau v. Peterson, 95 P. 
2d 1043, 1 Wash.2d 347—Lampe v. 
Tyrell, 94 P.2d 193, 200 Wash. 5S9 
—Keisel v. Bredick, 74 P.2d 473, 
192 Wash. 665—^Forman v. Shields, 
48 P.2d 599, 183 Wash. .333—Bates 
V. Tirk. 31 P.2d 525, 177 Wash. 
286—Eubanks v. Kielsmeier, 18 P. 
2d 4S, 171 Wash. 484—Rosenstrom 
V. North Bend Stage Line, 280 P. 
932, 154 Wash. 57. 

Wis.—Barry v. Kern, 199 N.W. 77, 
184 Wis. 266. 

33 C.J. p 847 note 5. 

Corporation interposed 

Mere fact that a corporation is in¬ 
terposed as operating agent between 
parties does not prevent them from 
being joint adventurers. 

Cal.—^Enos v. Picacho Gold Mining 
Co., 133 P.2d 663, 56 Cal.App.2d 
765. 

N.T.—Brady v. Erlanger, 149 N.Y.S. 

929, 165 App.Div. 29. 

7a U.S.—Seymour v. Wildgen, C.C. 
A.Kan., 137 P.2d 160. 

79. U.S.—Eagle Star Ins. Co. v. 
Bean, C.C.A.W’ash., 134 P.2d 755. 

Neb.—Soulek v. City of Omaha, 299 
N.W, .368, 140 Neb. 151. 

Wash.—^Keisel v. Bredick, 74 P.2d 
473, 192 Wash. 665—Bates v. Tirk, 
31 P.2d 525, 177 Wash. 286—Rosen¬ 
strom V. North Bend Stage Line, 
280 P. 932, 154 Wash. 67. 
Interference 

Right of control does not mean 
that each party has the right to in¬ 
terfere at will with one to whom 
they have intrusted the duty of op¬ 
erating the instrumentality used in 
performance of the enterprise, 

U.S.—Eagle Star Ins. Co. v. Bean, C. 

C.A.Wash., 134 F.2d 755. 

Wash,—Carboneau v. Peterson, 95 P. 
2d 1043, 1 Wash.2d 347. 

80. Cal.—^Wiltsee v. California Em¬ 
ployment Commission, 158 P.2d 

612, 60 Cal.App.2d 120—^Howard v. 
Societa Dl Unione E Beneficenza 
Italiana, 146 P.2d 694, 62 Cal.App. 
2d 842—Beck v. Cagle, 115 P.2d 

613, 46 Cal.App-2d 152—^Larson v. 
Lewis-Simas-Jones Co., 84 P.2d 
296, 29 Cal.App.2d 83. 

81. Wash.—Duvall v. Pioneer Sand 
& Gravel Co„ 71 P.2d 567, 191 

I Wash. 417—White v. Stanley, 13 
1 P.2d 457, 169 Wash. 342. 
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82. U.S.—Kasishke v. Baker, CC-A. 
Okl., 146 F.2d 113, certiorari de¬ 
nied 65 S.Ct. 1185, 325 U.S. 856, 89 
L.Ed. 1976. 

Cal.—^Wiltsee v. California Employ¬ 
ment Commission, 158 P.2d 612, 60 
Cal.App.2d 120—Howard v, Societa 
Di Unione E Benefleenza Italiana. 

145 P.2d 694, 62 Cal.App.2d 842— 
Enos V. Picacho Gold Mining Co., 
133 P.2d 663, 56 Cal..\pp.2d 765— 
Stoddard v. Goldenberg, 119 P.2d 
SOO, 48 Cal.App.2d 319—Beck v. 
Cagle, 115 P.2d 613, 46 Cal.App.2d 
152—Larson v. Lewis-Simas-Jones 
Co., 84 P.2d 296. 29 Cal.App.2d 83 
—United Farmers Ass’n of Cali¬ 
fornia V. Sakioka. 46 P.2d 770, 7 
Cal.App.2d 559—Dempsey - Kearns 
Theatrical & Motion P’eture En¬ 
terprises V. Pantages, 267 P. 550, 
91 Cal..A.pp. 677. 

Fla.—Albert Pack Corporation v. 
Pickling Properties, 200 So. 907, 

146 Fla. 362—Tidewater Const. Co. 
V. Monroe County, 146 So. 209, 107 
Fla. 648—Willis v. Fowler, 136 So. 
358, 102 Pla. 35. 

Md.—Powers v. State, for Use and 
Benefit of Reynolds. 11 A.2d 909, 
178 Md. 23—Atlas Realty Co. v. 
Galt, 139 A. 285, 153 Md. 686. 
Mich.—People v. Lavan, 6 N.W.2^ 
721, 303 Mich. 394—Hathaway v. 
Porter Royalty Pool, 295 N.W. 671, 
296 Mich. 90, 138 A.L.R. 955, 

amended 299 N.W. 451, 296 Mich. 
733, 138 A.L.R. 967. 

Mont.—Rae v. Cameron, 114 P.2d 
1060, 112 Mont. 159. 

Neb.—Bank of Cedar Bluffs v. Le 
Grand, 254 N.W^ 892, 127 Neb. 
183. 

N.H.—Glaser v. Medford-Marlboro 
Knit Gaiter Co., 36 A.2d 280. 93 
N.H. 95. 

Wash.—State ex rel. Ratliffe v. Su¬ 
perior Court, 184 P. 348, 108 Wash. 
443. 

Terms of Joint venture should he 
definitely settled by agreementf ei¬ 
ther express or implied, as to shar¬ 
ing of losses, equality of such shar¬ 
ing never being presumed.—Cray, 
MePawn & Co. v. Hegarty, Conroy & 
Co., D.C.N.T., 27 F.Supp. 93, affirmed, 
C.C.A., 109 F.2d 443. 

83- Wash.—Gottlieb Bros. v. Cul¬ 
bertson's, 277 P. 447, 152 Wash. 
205. 

Joint adventure exists when there 
is express or implied agreement that 
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agreement to share in losses, however, is not mate¬ 
rial, since such an agreement may be im[)]icd from 
an agreement to share profits,and it has been 
held not to be essential that the parties agree, ex¬ 
pressly or impliedly, to share the losses.^^ On the 
other hand, an agreement to share in losses is not 
conclusive as to the existence of a joint adven¬ 
ture.^® 


Sharing of profits. Ordinarily an agreement to 
share in the profits of the venture is necessary^ to 
create a joint adventure.®" The fact that the con¬ 
tract provides for a sharing of the profits, however, 
while an important factor in determining the char¬ 
acter of the contract,does not of itself make it 
one of joint adventure.®® The profit accruing to a 


parties are to share in profits or 
losses, among: other things.—Chis¬ 
holm V. Gilmer, O.C.A.Va., SI F.2d 
120, affirmed 57 S.Ct. 65, 299 U.S. 99, 
81 L.Ed. 63, rehearing denied 57 
S.Ct. 229, 299 U.S. 623, 81 L..Ed. 458. 

84. Cal.—Parker v. Trefry, 136 P- 
2d 55, 68 Cal.App.2d 69. 

Kan.—Shoemake v. Davis, 73 P.2d 
1043, 146 Kan. 909. 

Miss.—Sample v. Romine, 8 So.2d 
257, 193 Miss. 706, suggestion of 
error overruled 9 So.2d 643, 193* 
Miss. 706, corrected on other 
grounds 10 So.2d 346, 193 Miss. 
706. 

Mo.—Hobart-Lee Tie Co. v. Grodsky, 
46 S.W.2d 859, 329 Mo. 706—Denny 
V. Guyton, 40 S,W.2d 562, 327 Mo. 
1030. 

N.M.—McCulloh V. Doyle, 55 P.2d 
739, 40 N.M. 126. 

N.Y.—^Mariani v. Summers, 52 N.Y. 
S.2d 750, affirmed 56 N.Y.S.2d 537, 
269 App.Div. 840. 

85. U.S.—^Eagle Star Ins. Co. v. 

Bean, CCA.Wash, 134 P.2d *755— 
First Mechanics Bank of Trenton, 
N. J. V. Commissioner of Internal 
Revenue, C.C.A., 91 P,2d 275—•* 

Cray, McFawn & Co. v. Hegarty, 
Conroy & Co., D.C.N.Y., 27 F.Supp. 
93, affirmed, C.C.A., 109 P.2d 443, 
applying New Jersey law. 

88. U.S.—Seymour v. Wildgen, C.C. 

A.Kan., 137 P.2d 160, 

Kan.—Shoemake v. Davis, 73 P,2clr 
1043, 146 Kan. 909. 

87. U.S.—Geo. D. Horning, Inc., v. 
McAleenan, C.C.A.Va., 149 P.2d 
561, certiorari denied McAleenan v. 
Geo. D. Homing, Inc., 66 -S.Ct 142 
—^Kasishke v. Baker, C.C.A.Okl., 
146 P.2d 113, certiorari denied 65 
S.Ct 1185, .325 U.S. 856, 89 L.Ed. 
1976—Chapman v. Dwyer, C.C.A.N. 
Y., 40 F.2d 468—Detachable Bit Co. 
V. Timken Roller Bearing Co., D. 
C.Ohio, 41 F.Supp. 37, affirmed, C. 

C. A., 133 F.2d 632—Cray, MePawn 
& Co. V. Hegarty, Conroy & Co., 

D. C.N.Y., 27 F.Supp.* 93, affirmed, 
C.C.A., 109 P.2d 443. 

Ariz.—Estrella v. Suarez, 134 P.2d 
167, 60 Ariz- 187. 

Cal.—Spier v. Lang, 53 P.2d 138, 4 
Cal. 2d 711—Quinn v. Recreation 
Park Ass’n, 46 P.2d 144, 3 Cal.2d 
725—^Nelson v. Abraham, App., 162 
P.2d 8J3—^Howard v. Societa D1 
Unione E Beneficenza Italiana, 145 
P.2d 694, 62 Cal.App.2d 542—Enos 


V. Picacho Gold Mining Co., 133 P. 
2d 663, 56 Cal.App.2d 765—Stod¬ 
dard V. Goldenberg, 119 P.2d SOO, 
48 Cal.App. 2d 319—United Farm¬ 
ers Ass’n of California v. Sakioka, 
46 P.2d 770, 7 Cal. App. 2d 559— 
Dempsey-Keams Theatrical & Mo¬ 
tion Picture Enterprises v. Pan- 
tages, 267 P. 550, 91 Cal.App. 677. 

Conn.—^Hodgman v. Citizens* Public 
Utilities, 148 A. 658, 110 Conn. 571. 
Md.—Powers v. State, for Use and 
Benefit of Reynolds. 11 A.2d 909. 
178 Md. 23—Atlas Realty Co. v. 
Galt, 139 A. 285, 153 Md. 586. 
Mich.—^Hathaway v. Porter Royalty 
Pool, 295 N.W. 571, 296 Mich. 90, 
138 A.L.R. 955, amended 299 N.W. 
451, 296 Mich. 733, 138 A.L.R. 967. 
Miss.—Sample v. Romine, 8 So. 2d 
257, 193 Miss. 706, suggestion of 
error overruled 9 So.2d 643, 193 
Miss. 706, corrected on other 
grounds 10 So.2d 346, 193 Miss. 
706. 

Mont—^Rae v. Cameron, 114 P.2d 
1060, 112 Mont. 159. 

Neh.—Soulek y. City of Omaha, 299 
N.W. 368, 140 Neb. 151—Bank of 
Cedar Bluffs v. Le Grand, 254 N. 

W. 892, 127 Neb. 183. 

N.J.—Kurth V. Maier, 31 A.2d 835, 
133 N.J.Eq. 388. 

N.Y,—Marianl v. Summers, 62 N.Y. 
S.2d 750, affirmed 56 N.Y.S.2d 537, 
269 App.Div. 840. 

Okt—^Hughes v. Baker, 35 P.2d 926, 
169 Okl. 320—^Tulsa County Truck 
& Fruit Growers Ass*n v. Mc- 
Murphey, 90 P.2d 927, 185 Okl. 132. 
afliSTULderstandiiig between parties 
as to determination of profits did not 
prevent them from having assumed 
relationship of joint adventurers.— 
Andrews v. Bush, 293 P. 152, 109 Cal. 
App. 611. 

Settled by agrreement 
The terms of joint venture should 
be definitely settled by agreement, 
either express or implied as to shar¬ 
ing of profits, equality of such shar¬ 
ing never being presumed.—Cray, 
MePawn & Co. v. Hegarty, Conroy & 
Co„ D.C.N.Y., 27 F.Supp. 93, affirmed, 
C.C.A., 109 F.2d 448. 

88 . U.S.—Corpus Jnzls cited in 
First Mechanics Bank of Trenton, 
N. J. V. Commissioner of Internal 
Revenue, C.C.A., 91 F.2d 275, 278 
—Chisholm v. Gilmer, C.C.A.Va.j 
81 F.2d 120, affirmed 67 S.Ct. 65, 
299 U.S. 99, 81 LEd, 63, rehearing 
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denied 57 S.Ct. 229, 299 U.S. 623, 81 
L.Ed. 458—U. S. Fidelity & Guar¬ 
anty Co. for Use of Reedy v. 
American Surety Co. of New York, 
D.C.Pa., 25 F.Supp. 280. 

La.—Daspit v. Sinclair Refining Co., 
6 So.2d 341, 199 La. 441. 

Md.—Brenner v. Plitt, 34 A.2d «53, 
182 Md. 348. 

Minn.—Ellingson v. World Amuse¬ 
ment Service Ass*n, 222 N.W. 335, 

, *175 Minn. 563. 

Mo.— Corpus Juris quoted in Denny 
V. Guyton, 40 S.W.2d 562, 571, 327 
Mo. 1030— Corpus Juris quoted in 
Hoyt V. Buder, 6 S.W.2d 947, 9-52, 
318 Mo. 1155— Corpus Juris quot. 
ed in Darling v. Buddy, 1 S.W.2d 
163, 169, 318 Mo. 784, 58 A.L.R. 493. 
l^eb.— Corpus Juris quoted ia Soulek 
V. City of Om^ha, 299 N.W. 368, 
371, 40 Neb. 151. 

Pa.— Corpus Jtirls quoted in Marcus 
V. Grant, 137 A, 120, 121, 289 Pa. 1. 
Bivision of profits 

It is not true that every agree¬ 
ment to divide profits imports a joint 
venture, and therefore imports an 
agreement to divide losses as well 
as profits.—Heebner v. Senderman, 
259 P. 106, 85 CaLApp. 196. 

89. U.S.—Seymour v. Wildgen, C.C. 
A.Kan., 137 P.2d 160—Corpus Juris 
cited in First Mechanics Bank of 
Trenton, N. J. v. Commissioner of 
Internal Revenue, C.C.A., 91 F.2d 
275, 278. 

Cal.—Wiltsee v. California Employ¬ 
ment Commission, 158 P.2d 612, 60 
CaLApp.2d 120—Wallace v. Pacific 
Electric Ry. Co., 288 P. 834, 105 
CaLApp. 664—Corpus Juris cited in 
Heebner v. Senderman, 259 P. *106, 
107, 85 CaLApp. 198. 

Conn.—Wicks v. Knorr, 165 A. 816, 
113 Conn. 449. 

Fla.—^Duvall v. Walton, 144 So. 318, 
107 Fla. 60. 

Idaho.—^Palmer v. Maney, 266 P. 424, 
45 Idaho 731. 

Kan.—Shoemake v. Davis, 73 P.2d 
1043, 146 Kan. 909. 

Md.—Brenner v. Plitt, 34 A.2d 853, 
182 Md. 348—Corpus Juris cited in 
Atlas Realty Co. v. Galt, 139 A. 
285, 286, 153 Md. 686. 

Mo.—Corpus Juris quoted in Denny 
V. Guyton, 40 S.W.2d 662, 571, 327 
Mo. 1030— Corpus Juris quoted in 
Hoyt Y. Buder, 6 S.W.2d 947, 952, 
318 Mo. 1155— Corpus Juris quoted 
in Ilajrling v. Buddy, 1 ■S.W.2d 163, 
•169, 318 Mo. 784, 53 A.L.R. 493. 
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joint adventure must be joint and not several.*® 
b. Particular Trwsactions 

Whether the parties to a particular contract have 
thereby created, as between themselves, the relation of 
joint adventurers depends on their Intention. 

Whether the parties to a particular contract have 
thereby created, as between themselves, the relation 
of joint adventurers, or some other relation, de¬ 
pends on their actual intention,^^ which is to be de¬ 
termined in accordance with the ordinary rules gov¬ 


erning the interpretation and construction of con* 
tracts.® 2 to third persons the legal, and not the 
actual, intention controls.®® 

In applying the rules discussed in the preceding 
subdivision of this section, particular transactions 
which have been held to constitute joint adventures 
include agreements providing that the parties there¬ 
to shall contribute money to be used in the purchase 
of lands to be sold for their mutual benefit in equal 
or specified proportions,®^ or that one or more shall 


Neb.— Corpus Juris quoted in Soulek 
V. City of Omaha. 299 N.W. 368, 
371, 140 Neb. 151. 

N.Y.—Jasper v. Bernstein, 20 N.Y.S. 
2d 362, 259 App.Div. 638—Hutchin¬ 
son V. Birdsong, 207 N.T.S. 273, 211 
App.Div. 316. 

Pa.— Corpus Juris quoted in Marcus 
V. Grant, 137 A. 120, 121, 289 Pa. 1. 
Wash.—Gottlieb Bros. v. Culbert¬ 
son’s, 277 P. 447, 152 Wash. 205. 
33 C.J. p 847 note 4. 

Basis of compensation 

Where share of profits is merely 
basis of compensation, there is not 
necessarily a joint adventure. 

Cal.—Spier v, Lang, 53 P.2d 138, 4 
Cal.2d 711. 

N.T.—Zuby V. Height, 188 N.Y.S. 88. 
Gross receipts 

Where there was no agreement to 
share losses, nor was there joint 
ownership of the subject matter, the 
mere fact that the parties were to 
share in gross receipts did not con¬ 
stitute them joint adventurers.— 
Pemberton v. Windsor Leasing Co., 
58 N.Y.S.2d 292. 

Mere agreement to share in profits 
does not, of Itself, constitute joint 
adventure. 

Idaho.—Moon v. Ervin, 133 P.2d 933, 
64 Idaho 464. 

Md.—Brenner v. Plitt, .34 A,2d 853, 
182 Md. 348. 

90. Colo.—Fedderson v. Goode, 146 
P.2d 981, 112 Colo. 38. 

Idaho.—Moon v. Ervin, 133 P.2d 933, 
64 Idaho 464. 

Okl.—Warr Lumber Co, v. Henry, 
112 P,2d 358, 188 Okl. 619—Com¬ 
mercial Lumber Co. v. Nelson, 72 
P.2cl 829, 181 Okl. 122. 

91. U.S.—Porter v. Cooke, C.C.A.La., 
127 P.2d 853, certiorari denied 63 
S.Ct. 75, 317 U.S. 670, 87 L.Ed. 538, 
rehearing denied 63 S.Ct. 204, 317 
U.S. 710, 87 L.Ed. 565— Corpus Ju¬ 
ris cited in First Mechanics Bank 
of Trenton, N. J., v. Commissioner 
of Internal Revenue, C.C.A., 91 F. 
2d 275, 278— Corpus Juris cited in 
Aiken Mills v. U. S., D.C.S.C., 63 F. 
Supp. 524, 526, affirmed, C.C.A., 144 
P.2d 23. 

Ark.—State ex rel. Attorney Gener¬ 
al V. Ous Blass Co., 105 S.W.2d 
853, 193 Ark. 1159. 

Cal.—Corpus Juris cited in Univer¬ 


sal Sales Corporation v. California 
Press Mfg.' Co,. 128 P.2d 665, 673, 
20 Cal.2d 751—Parker v. Trefry, 
136 P.2d 55, 58 Cal.App.2d 69— 
Howard v. Socleta Di Unione E 
Beneficenza Italiana, 145 P.2d 694, 
62 Cal.App.2d 842— Corpus Juris 
cited in Heebner v. Senderman, 
259 P. 106, 107, 85 Cal.App. 196. 

Fla-—A J. Richey Corporation v. 
Garvey. 182 So. 216, 182 Fla. 602— 
Tidewater Const. Co. v. Monroe 
County, 146 So. 209, 107 Fla. 648 
—Corpus Juris cited in Willis v. 
Fowler, 136 So. 358, 365, 102 Fla. 
35. 

Idaho.—^Moon v. Ervin, 133 P.2d 933, 
64 Idaho 464. 

Kan.—First Nat. Bank v. Hoover, 
218 P. 1003, 114 Kan. 394. 

La.—Daspit v. Sinclair Refining Co., 
6 So.2d 341, 199 La. 441. 

Me.— Corpus Juris cited iu Simpson 
V. Richmond Worsted Spinning 
Co., 145 A. 250, 254. 128 Me. 22. 

Mass.—Murphy v. Nelson, 27 N.E.2d 
678, 306 Mass. 49. 

Mich.—Hathaway v. Porter Royalty 
Pool, 295 N.W. 571, 296 Mich. 90, 
138 AL.R. 953, amended on other 
grounds 299 N.W. 451, 296 Mich. 
7.33, 138 AL-R. 967—Gleichman v. 
Famous Players-Lasky Corpora¬ 
tion, 217 N.W. 43, 241 Mich. 266. 

Miss.—Fewell v. Am. Surety Co., 28 
So. 755, 80 Miss. 782, 92 Am.S.R, 
625. 

Mo.— Corpus Juris quoted in Denny 
V. Guyton, 40 S.W.2d 562, 570, 327 
Mo, 1030. 

Mont.—Rae v. Cameron, 114 P.2d 
1060, 112 Mont. 159. 

Neb.—Soulek v. City of Omaha, 299 
N.W. 368, 140 Neb. 161. 

Ohio.—Miller, DuBrul & Peters Mfg. 
Co. V. Laidlaw-Dunn-Gordon Co., 4 
Ohio N.P.,N.S., 554, 

Okl.—Newman v. Jackson, 138 P.2d 
76, 192 Okl. 461—Campbell v. 

Smith, 232 P. 844, 106 Okl. 26. 

Or.—Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2d 957, 
174 Or. 553. 

Tex.—^Luling Oil & Gas Co. v. Hum¬ 
ble Oil & Refining Co., 191 S.W.2d 
716. 

33 C.J. p 845 note 67. 

What law governs 
Whether a particular kind of con- 
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tract constitutes a joint venture de¬ 
pends on law of the place in which 
it was made.—Cray, McFawn & Co. 
v. Hegarty, Conroy & Co., D.C.N.Y., 
27 F.Supp. 93, affirmed, C.C.A, 109 
F.2d 44.3. 

92. U.S.—Corpus Juris cited in 
Aiken Mills v. U. S., D.C.S.C.. 53 
F.Supp. 524, 526, affirmed, C.CA., 

144 F.2d 23. 

Cal.—Corpus Juris cited in Univer¬ 
sal Sales Corporation v. Califor¬ 
nia Press Mfg. Co., 128 P.2d 666, 
673, 20 Cal.2d 751. 

Fla.—Tidewater Const. Co. v. Mon¬ 
roe County, 146 So. 209, 107 Fla. 
648—Corpus Juris cited in Willis 
V. Fowler, 136 So. 358, 365, 102 Fla. 
35. 

La.—Daspit v. Sinclair Refining Co., 

6 So.2d 341, 199 La. 441. 

Me.—Corpus Juris cited in Simpson 
V. Richmond Worsted Spinning Co., 

145 A 250, 254, 128 Me. 22. 

Mass.—^Murphy v. Nelson, 27 N.B.2d 

678, 306 Mass. 49. 

Mich,—Hathaway v. Porter Royalty 
Pool, 295 N.W. 571, 296 Mich. 90, 
138 AL.R. 955, amended on anoth¬ 
er point 299 N.W. 451, 296 Mich. 
733, 138* AL.R. 967. 

Mo.—Corpus Juris quoted ia Denny 
V. Guyton, 40 S.W.2d 562, 570, 327 
Mo. 1030. 

Okl.—Corpus Juris quoted In Mad- 
wine V. Osage Supply Co., 58 P.2d 
131, 133, 177 Okl. 200. 

Whole scope of agreement must be 
examined to determine whether par¬ 
ties intended to create joint adven¬ 
ture.—Simpson v. Richmond Worst¬ 
ed Spinning Co., 145 A 250, 128 Me. 
22 . 

93. U.S.—Corpus Juris cited in 
Aiken Mills v. U. S., D.C.S,C., 63 P. 
Supp. 524, 526, affirmed, C.CA., 
144 F.2d 23. 

Cal.—Snavely v. Walls, 67 P.2d 161, 
13 Cal.App.2d 600. 

94. U.S.—Tompkins v. Commission¬ 
er of Internal Revenue, C.CA, 97 
P.2d 39S—Burget v. Cranston, C.C. 
A Ohio, 297 F. 32, certiorari denied 
45 S.Ct. 94. 266 U.S. 610, 69 L.Bd. 
466. 

CaL—Sly v. Abbott, 264 P. 507, 89 
CalwApp. 209. 
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contribute money and the other or others special 
knowledge, experience, or judgment, as in the pur¬ 
chase and development of lands the organiza¬ 
tion,^® acquisition,®*^ consolidation,®® or develop¬ 
ment®® of corporations; the buying and selling of 
corporate stocks the making, acquisition, or trans¬ 


fer of contracts for specified purposes ;2 the acqui¬ 
sition and performance of contracts for municipal 
or government works;® the construction of build¬ 
ings or the carr>’ing on of building operations;^ 
the purchase® and management® of vessels; the 


Iowa.—Bond v. O’Donnell, 218 N.W. 

898, 205 Iowa 902, 63 A.L.R. 901. 
Mich.—Adams v. Bruce, 251 N.W. 
328, 265 Mich. 137—JEIolbrook v. 

Blick, 240 N.W. 26, 256 Mich. 396. 
Minn.—Minars v. Browerville State 
Bank. 268 K.W. 197, 197 Minn. 595. 
N.D.—Gehlhar v. Konoske, 195 N.W. 
558, 50 N.D. 256. 

Ohio.—^Union Savings & Loan Co. v. 
Cook, 186 N.E. 728, 127 Ohio St. 
26. 

Or.—Foley v. Bouvy, 75 P.2d 14, 15S 
Or. 327. 

Tenn.—Arnold v. Ames, 21 S.TV.2d 
386, 159 Tenn. 635. 

Wis.—Reinig v. Nelson, 227 N.W. 14, 
199 Wis. 482. 

33 C.J. p 846 note 70. 

Smployment of corporate mechazu 
ism and the issuance of stock might 
seem to preclude joint ownership, 
but it does not necessarily negative 
the existence of a joint adventure 
where such was the manifest pur¬ 
pose of the parties. 

Mich.—^Latimer v. Piper, 246 N.W. 
65, 261 Mich. 123. 

Minn.—Graffam v. Lynott, 212 N.W. 

937. 170 Minn. 434. 

N.X—Turtur v. Isserman, 128 A. 151, 
2 N.J.Misc. 1084, 
l^ong-term leases 

Three individuals agreeing to pur¬ 
chase apartment building and sell 
ninety-nine-year leases on individual 
apartments under “multiple-owner¬ 
ship” plan were joint adventurers, 
but purchasers of these leases were 
held not to be joint adventurers, al¬ 
though their money went into joint 
adventure and constituted a portion 
of funds used to pay for property, 
since they claimed no interest in 
profits from sale.—^A. J. Richey Cor¬ 
poration V. Garvey, 182 So. 216, 132 
Pla. 602. 

Fnrchase of mine 
Agreement between two coal 
wholesalers to lend money to third 
person for purchase of mine, in con¬ 
sideration of which they were to re¬ 
ceive exclusive agency to sell mine’s 
output for stated period, was a joint 
adventure.—Dexter & Carpenter v. 
Houston, C.aA.Va., 20 F.2d 647. 

9Sb Cal.—Middleton v. Newport, 56 
P.2d 508, 6 Cal.2d 57—Champagne 
V. Passons, 272 P. 353, 95 Cal.App. 
15. 

Iowa.—Fitzhugh v. Thode, 265 N.W. 

893. 221 Iowa 633. 

33 C.J. p 846 note 72. 

Separate contributions 
Where by agreement parties effect¬ 


ed arrangement under w'hich one was 
to furnish land, another was to put 
in some cash and cancel and surren¬ 
der certain notes and mortgages, and 
third was to do work of raising 
wheat, and wheat grown was to be 
divided among parties outright, ar¬ 
rangement constituted a joint adven¬ 
ture.—Seymour v. Wildgen, C.C.A. 
Kan.. 137 F.2d 160. 

96. Ariz.—Waddell v. White, 10 S P. 
2d 565, 56 Ariz. 420, rehearing de¬ 
nied 109 P.2d 843, 56 Ariz. 525. 

33 C.J. p 846 note 74. 

97. W.Va.—Holloway v. Horn, 162 S. 
E. 62. Ill W.Va. 366. 

33 C.J. p 846 note 75. 

98. N.Y.—Logan v. Moore, 54 N.T. 
S. 462, 27 N.T.Civ.Proc. 241, af¬ 
firmed 64 N.T.S. 1141, 50 App.Div. 
628, 

23 C.J. p 846 note 76. 

99- N.T.—Jones v. Gould, 103 N.E. 
720, 209 N.T. 419—Clark v. Coler, 
170 N.T.S, 416, 182 App.Div. 712, 
affirmed 129 N.E. 914, 229 N.Y. 
558. 

1. Ga.—Clement A. Evans & Co. v. 
Waggoner, 20 S.E.2d 915, 197 Ga. 
857. 

23 C.J. p 846 note 79. 

Agreement whereby subscribers of 
stock agreed to pay severally sums 
set opposite their names as part of 
total consideration constituted them 
joint adventurers.—Jackson v. Clem- 
son, 156 A, 540, 103 Pa.Super. 39. 

2. N.J.—Ulram v. Local 362, Jour¬ 
neymen Barbers International Un¬ 
ion of America, 196 A. 739, 123 N. 
J.Eq. 231. 

Ohio.—Beierla v. Hockenedel, 157 N. 

B. 573, 25 Ohio App. 186. 

33 C.J. p 846 note 80. 

Bakery 

Where defendant baker contribut¬ 
ed his bakeries, and corporation con¬ 
tributed other bakeries to a corpo¬ 
ration organized to take over such 
bakeries and to carry on business 
with defendant as manager, the 
agreement constituted a joint adven¬ 
ture.—Dutch Maid Bakeries v. 
Schleicher, 131 P.2d 630, 58 Wyo. 374. 
Bogging operations 
Agreement to transfer logging 
contracts and manage logging op¬ 
erations for salary and share in 
profits was a joint adventure.—El¬ 
liott V. Murphy Timber Co., 244 P. 
91, 117 Or. 387, 48 A.L.R. 1043. 
Motion pictures 

(1) Agreement between a person 
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and a corporation whereby the per¬ 
son was to advance money to corpo¬ 
ration to pay expenses of taking mo¬ 
tion picture In foreign country, and 
for equal division of profits after 
marketing of film, constituted a joint 
adventure.—In re Asiatic Explora¬ 
tion, D.C.Cal., 41 F.2d 230. 

(2) Agreement whereunder plain¬ 
tiff was to edit, cut, and title motion 
picture film, advance moneys to be 
repaid from profits, and receive des¬ 
ignated share of profits from enter¬ 
prise was a joint adventure.—East¬ 
man V. Axelbank, 285 N.T.S. 1, 246 
App.Div. 842. 

Night club 

Concessionaire who advanced mon¬ 
ey to prospective night club proprie¬ 
tor for concessions with knowledge 
that such money would be used in 
launching enterprise was a “co-ad¬ 
venturer.”—^Planetary Recreations v 
Kerns, Inc., 54 N.Y.S.2d 418, 184 
Misc. 340. 

3. Okl.—Vilbig Const. Co. v. Whit- 
ham, 152 P.2d 916, 194 Okl. 460. 

Pa.—Nolan v, J. & M. Doyle Co., 13 
A2d 59, 338 Pa. 398. 

33 C.J. p 846 note 81. 

Development of town site 

Tex.—Thompson v. Duncan, Com. 

App., 44 S.W.2d 904. 

Itoad construction 

Two companies agreeing to do 
road construction work under pro¬ 
posal by one of them accepted by 
state road commission were joint ad¬ 
venturers.—Ohio Valley Builders’ 
Supply Co. v. Wetzel Const Co., 151 
S.E. 1, 108 W.Va. 354. 

4. Cal.—Parker v. Trefry, 136 P.2d 
55, 58 Cal.App.2d 69. 

Ill.—^Hagerman v. Schulte, 181 N.E. 
677, 349 Ill. 11. 

Mich,—Corpus Juris quoted in Saxon 
V. Howey, 226 N.W. 228, 229, 247 
j Mich. 508. 

Mo.—J. A. Schaefer Const. Co. v. 

Jones, App., 3 S.W.2d 286. 

N.Y.—Meinhard v. Salmon, 229 N.T. 

S. 345, 223 App.Div. 663, modified 
on other grounds 164 N.E. 545, 
249 N.T. 458, 62 A.L.R. 1—Forman 
V. Lumm, 212 N.T.S. 487, 214 App. 
Div. 579. 

Wis.—^Barry v. Kern, 199 N.W, 77, 
184 Wis. 266. 

33 C.J* p 846 note 82. 

5. N.T.—^Kraemer v. World-Wide 
Trading Co., 187 N.T.S. 16, 195 
App.Div. 306. 

6 - U.S.— W estchester Fire Ins. Co. 
V. Buffalo Housewrecking & Sal- 
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purchase, management, or sale of animals the 
purchase and sale of goods, wares, and merchan¬ 
dise,^ or the manufacture and sale thereof and 
other transactions.^® 


§ 2 

On the other hand, particular transactions have 
been held not to constitute joint adventures,such 
as an agreement to accompany another on an ex- 


vage Co., D.C.N.T., 40 F.Supp. 378, 
affirmed, C.C.A., 129 P.2d 319. 

33 C.J. p 846 note 84. 

Conversion of 'boat 
Where fish canner advanced sum 
of money to convert fishing boat, 
which was heavily mortgaged, into 
tuna boat, in consideration of s'ale 
of all fish to him for stated period 
of time, with optional method as to 
paying off mortgage, agreement pro¬ 
vided for joint adventure.—^Ambrose 
V. Alioto, 150 P.2d 502, 65 Cal.App. 
2d 362. 

Transporting 'bananas 

Agreement covering purchase, 
ownership, and management of 
steamship for making specified num¬ 
ber of trips to foreign country to 
transport bananas was a joint ad¬ 
venture.—Prontera Fruit Co. v. 
Dowling, C.C.A.Ala„ 91 P.2d 293. 

7. Iowa.—Johanik v. Des Moines 
Drug Co.. 17 N.W.2d 385. 

Mont.—Snider v. Carmichael, 58 P.2d 
1004, 102 Mont. 387. 

K.Y.—Titus v. Empire Mink Corpo¬ 
ration. 17 N.Y.S.2d 909. 

Or.—Mid-Columbia Production Cred¬ 
it Ass'n V. Smeed, 136 P.2d 255, 
171 Or. 140. 

33 C.J. p 846 note 85. 

Bull 

'V\Tiere persons engaged in dairy 
business purchased bull to build up 
their herds and for resale, paid equal 
shares of purchase price and express 
charges, and agreed that none was 
to receive compensation for caring 
for bull or to charge service fees 
for use of bull, they were joint ad¬ 
venturers.—^Walls V. Gribble, 124 P, 
2d 713, 168 Or. 542. 

Horses and mules 

Oral agreement between several 
partnerships and corporations, in¬ 
cluding partnerships and corpora¬ 
tions to be thereafter formed by 
parties, that arrangement should 
continue as long as parties would 
be engaged in business of supplying 
horses and mules to British govern¬ 
ment or to any of Allied Powers en¬ 
gaged in war, profits to be pooled 
and divided among parties, created 
a joint adventure.—^Denny v. Guy¬ 
ton, 40 S.W.2d 562, 327 Mo. 1030. 
StailioxL 

Agreement which contemplated 
selling to farmers breeding shares 
in stallion and furnishing of stal¬ 
lion by one party and payment of 
all expenses by the other constitut¬ 
ed a joint adventure.—O’Neil v. Stol, 
256 N.W. 692, 218 Iowa 908. 

S. Ky.—Caskey v. Bradley, 168 S.W. 
2d 36, 292 Ky. 789. 


Mass.—^Berwin v. Cable, 47 N.E.2d 
951, 313 Mass. 431. 

Okl.—Twyford v. Sonken-Galamba 
Corporation, 60 P.2d 1050, 177 

Okl. 486—Madwine v. Osage Sup¬ 
ply Co., 58 P.2d 131, 177 Okl. 200. 
33 C.J. p 846 notes 71, 94. 

Automo’biles 

Arrangement whereby two parties 
were to furnish money for purchase 
of automobiles, to be resold by an¬ 
other party, profits or commissions 
to be shared by all, was a joint ad¬ 
venture.—Brudvik v. Frosaker Blais- 
dell Co., 216 N.W. 891, 56 N.D. 215. 

9. U.S.—Aiken Mills v. U. S., C.C.A. 
S.C., 144 F.2d 23—First Mechanics 
Bank of Trenton, N. J. v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
91 F.2d 275. 

Cal.—^Universal Sales Corporation v. 
California Press Mfg. Co., 128 P.2d 
665. 20 Cal.2d 751. 

Pa.—^Kingsley Clothing Mfg. Co. v. 

Jacobs, 26 A.2d 315, 344 Pa. 551. 
33 C.J. p 847 note 95. 

Tam spinning 

Me.—Simpson v. Richmond Worsted 
Spinning Co., 145 A. 250, 128 Me. 
22 . 

10. XI.S.—^Eagle Star Ins. Co. v. 
Bean, C.C.A.Wash., 134 P.2d 755— 
Mann v. Commonwealth Bond Cor¬ 
poration, D.C.N.Y., 27 F.Supp. 315 
—Cray, McFawn & Co. v. Hegarty, 
Conroy & Co., D.C,N.Y., 27 F.Supp. 
93, affirmed, C.C.A.. 109 F,2d 443. 

Cal.—^Hansen v, Burford, 297 P. 908, 
212 Cal. 100. 

Del.—Garber v. Whittaker, 174 A. 34, 
6 W.W.Harr. 272. 

Ill.—Stults V. E. B. Stults Realty 
Co., 13 N.E.2d 860, 294 Ill.App. 
608. 

Md.—Beard v. Beard, 44 A.2d 469. 
Mich-—Knowal v. Sang, 20 N.W.2d 
212, 312 Mich. 339. 

Minn.—^Ellingson v. World Amuse¬ 
ment Service Ass’n, 222 N.W. 335, 
175 Minn, 563. 

N.Y.—Rogers v, Aronstein, 57 N.Y.S. 
2d 868. 

N.J.—^Aaron v. Costa, 45 A.2d 820. 
Pa.—Klinger v. Uhler, Com.Pl., 55 
Dauph.Co. 299. 

33 C.J. p 846 notes 86-88, 92. 

A 'bank, which discounted note ex¬ 
ecuted to corporation pursuant to a 
joint adventure to establish garment 
factory in city and accepted renewal 
notes, did not become a party to 
joint adventure, even though some 
of bank’s officers personally partici¬ 
pated in joint adventure.—^Mechan¬ 
ics State Bank v. Tuf-Nut Garment 
Mfg. Co., 188 So. 278, 185 Miss. 689. 

partioular transactions held to 
constitute joint adventures. 
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(1) Arrangement between farmers 
for building neighborhood telephone 
line.—Pawley v. Glasscock, 34 S.W. 
2d 729, 236 Ky. 821—33 C.J. p 846 
note 93. 

(2) Development of nursery.— 
Pfingstl V, Solomon, 197 So. 12, 240 
Ala. 58. 

(3) Formation of gas company for 
purpose of supplying natural gas.— 
Broadwell v. Flynn, 118 P.2d 1029, 
189 Okl. 620. 

(4) Management and operation of 
theaters. 

Cal.—Zeibak v. Nasser, 82 P.2d 375, 
12 Cal.2d 1. 

N.Y.—Brady v. Erlanger, 149 N.Y.S. 
929, 165 App.Div. 29. 

(5) Operation of ice plant.—Ruby 
V. United Sugar Cos., S. A., 109 P.2d 
845, 56 Ariz. 535. 

(6) Operation of radio station for 
broadcasting purposes.—^Daily States 
Pub. Co. V. Uhalt, 126 So. 228, 169 
La, 893. 

II . U.S.—Detachable Bit Co. v. Tim¬ 
ken Roller Bearing Co., C.C.AOhio, 
133 F.2d 632. 

Ariz.—^Estrella v. Suarez, 134 P.2d 
167, 60 Ariz. 187. 

Cal.—Freedman v. Industrial Acc. 
Commission, 154 P.2d 922, 67 Cal. 
App.2d 629—^United Farmers Ass’n 
of California v. Sakioka, 46 P.2d 
770, 7 Cal.App.2d 559—Allen v. 
Vanderbeck, 22 P.2d 661, 132 Cal. 
App. 242—Wallace v. Pacific Elec¬ 
tric Ry. Co., 288 P. 834, 105 Cal. 
App. 664—^Dempsey-Kearns The¬ 
atrical & Motion Picture Enter¬ 
prises V. Pantages, 267 P. 550, 91 
Cal.App. 677. 

Fla.—^Albert Pack Corporation v. 
Fickling Properties, 200 So. 907, 
146 Fla. 362—La Mar v. Lechlider, 
186 So. 833, 136 Fla. 703—Boyd v. 
Hunter, 140 So. 666, 104 Fla. 561. 

III. —In re Moorhouse’s Estate, 249 
Ill-App. 432. 

Iowa.—State Central Sav. Bank of 
Keokuk v. Calvert, 268 N.W. 713, 
219 Iowa 539. 

Ky.—^Louisville Nat. Bank v. Rich¬ 
ard Ritter, Inc., 272 S.W. 424, 209 
Ky. 178. 

La.—Southern United Ice Co. v. Ra¬ 
pides Grocery Co., App., 187 So. 
313. 

Mich.—Gleichman v. Famous Play- 
ers-Lasky Corporation, 217 N.W. 
43, 241 Mich. 266. 

N.Y.—Yemen Metal & Produce Co. 
V. Joseph Joseph & Bros. Co., 209 
N.Y.S. 6, 212 App.Div. 368, modi¬ 
fied on other grounds 150 N.E. 547, 
241 N.Y. 544—Claude Neon Lights 
V. Federal Electric Co., 236 N.Y.S. 
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§ 2 


cursioti,!^ a guaranty ,^3 an indemnity agreeiiient,^^ 
a lease,a pledge of personal property,15 a sub¬ 
contract,! or an employment contract.!^ 

Social relations. Although a joint adventure or¬ 
dinarily does not arise out of a mere social rela¬ 
tion,!^ a joint adventure is not limited strictly to 
business transactions, but may arise from enter¬ 
prises having the attainment of pleasure as their 
sole objective.25 


§ 3. - Contract 

a. In general 

b. Parties 

a. In (General 

A Joint adventure Is founded entirely on contract, 
which may be either an express or an implied contract. 

A joint adventure must have its origin in con¬ 
tract,^! and it can exist only by the voluntary agree¬ 
ment of the parties to it.22 A joint adventure can- 


692, 135 Mlsc. 113, affirmed 249 N. ^ 
Y.S. 907, 232 App.Div. 786. 

Tex.—McDaniel v. State Pair of 
Texas, Civ.App., 286 S.W. 513. 

33 C.J. p 847 note 6 [c]. 

Txnstee also officer of corporation 
A joint adventure between an ex¬ 
press trust and a defunct corpora¬ 
tion could not be inferred because of 
the fact that manager and trustee of 
the express trust was also secretary 
and treasurer of the defunct corpo¬ 
ration.—^Western States Oil Co. v. 
Berkey, 94 P.2d 905, 185 Okl. 525. 

12. Wash.—Paulson v. McMillan, 
111 P.2d 9S3, 8 Wash.2d 295. 

13. Okl,—Commercial Lumber Co. v. 
Nelson, 72 P.2d 829, 181 Okl. 122. 

14. Neb,—^Lyhane v. Durtschi, 13 N. 
W.2d 130, 144 Neb. 256. 

15. Cal.—Howard v. Societa Di Un- 
ione E Benedcenza Italiana, 145 P. 
2d 694, 62 Cal.App.2d 842. 

Nev.—^Johnston v, De Lay, 158 P.2d 
547. 

Tex.—^Holcombe v. Lorino, 79 S.W.2d 
307, 124 Tex. 446. 

16. N.J.—^Kurth v, Maier, 31 A.2d 
836, 133 N.J.Eq. 388. 

17. N.T.—Cooper v. Henkind, 56 N. 
T.S.2d 846. 

18. N.T.—^La Dreire v. Martin, 66 N. 
Y.S.2d 436, 

Beal estate broker 
Md.—^Atlas Realty Co. v. Galt, 139 
A. 285. 153 Md. 586. 

Tex.—^Leonard v. Young, Civ.App., 
186 S.W.2d 81. 

19. Wis.—Hahn v. Smith. 254 N.W. 
750, 215 Wis. 277—Sommerfield v. 
Plury, 223 N.W. 408, 198 Wis. 
163—Krause v. Hall, 217 N.W. 290, 
195 Wis. 565. 

Excursion. 

A mere agreement, or concord of 
minds, to accompany one another 
on an excursion, but without an in¬ 
tent to enter into mutually binding 
relations, is not sufficient to create 
the relationship of Joint adventure. 
—Carboneau v. Peterson, 95 P.2d 
1043, 1 Wash.2d 347. 

Guest going to dance 
A guest who was invited to a 
dance by a friend of the driver of 
an automobile and who made no ar¬ 
rangements with the driver was not 
engaged in a joint adventure with 


the driver.—^Denham v. Taylor, 131 
So. 614, 15 La.App. 545. 

20. Wash.—Pence v. Berry, 125 P. 
2d 645, 13 Wash.2d 564. 

21. U.S.—^Potter v. Florida Motor 
Lines, D.C.Fla.. 57 P.2d 313. 

Mass.—^Edgerly v. Equitable Life As- 
sur. Soc. of U. S., 191 N.E. 415, 
287 Mass. 238. 

Or.—^Brigham v. Munden, 19 P.2d 
1096, 142 Or. 471. 

Tex.—^Donald v. Phillips, Com.App., 
13 S.W.2d 74. 

Wash.—^Pence v. Berry, 125 P.2d 645, 
13 Wash.2d 564—Manos v. James, 
110 P.2d 887, 7 Wash.2d 695— 
Lampe v. Tyrell, 94 P.2d 193, 200 
Wash. 689—^Forman v. Shields, 48 
F.2d 599, 183 Wash. 333—^Rosen- 
strom V. North Bend Stage Line, 
280 P. 932. 154 Wash. 57. 

A tentative agreement to form a 
corporation, even though some of the 
parties pay in a part of their sub¬ 
scription, does not make them joint 
adventurers with another party in a 
construction contract which he had 
agreed to assign to the corporation, 
or entitle them to share in the prof¬ 
its therefrom, if the corporation is 
never organized owing to the inabil¬ 
ity of the parties to agree as to 
the share of the stock which each 
shall have.-—Jacobson v. McCullough, 
129 N.W. 759, 113 Minn. 332. 

“The sine qua non of the relation¬ 
ship is a contract, whether it be ex¬ 
press or implied. As a legal concept, 
a joint adventure is not a status cre¬ 
ated or imposed by law, but is a re¬ 
lationship voluntarily assumed and 
arising wholly ex contractu. The es¬ 
sence of a contract is that it binds 
the parties who enter into it, and, 
when made, obligates them to per¬ 
form It, and failure of any of them 
to perform constitutes, in law, a 
breach of the contract.’*—Carboneau 
v. Peterson, 95 P.2d 1043, 1054, 1 
Wash.2d 347. 

xmdertaking for mutual benefit 
To constitute a joint adventure the 
parties must agree to enter into an 
undertaking for their mutual bene¬ 
fit.—Chisholm V. Gilmer, C.C.A.Va., 
81 F.2d 120, affirmed 67 S.Ct. 65 
299 U.S. 99, 81 L.Ed. 63, rehearing 
denied 57 S.Ct. 229, 299 U.S, 623 
SI L.Ed. 458. 


22 . U.S.—^Henning v. Cox, C.C.A. 
Tex., 148 F.2d 586—Porter v. 
Cooke, C.C.ALa., 127 P.2d 853, cer¬ 
tiorari denied 63 S.Ct, 75, 317 U.S. 
670, 87 L.Ed. 538, rehearing denied 
63 S.Ct. 204, 317 U.S. 7l0, 87 L.Ed. 
565—Potter v. Florida Motor Lines, 
D.C.Fla., 57 P.2d 313. 

Cal.—Campagna v. Market Street 
Ry. Co., 149 P.2d 281, 24 Cal.2d 
304—San Francisco Iron & Metal 
Co. V. American Milling & Indus¬ 
trial Co., 1 P.2d 1008, 115 CaLApp. 
238. 

Fla.— Corpus Juris cited in Willis v. 
Fowler, 136 So. 358, 365, 102 Fla. 
35. 

Iowa.— Corpus Juris cited in Fitz- 
hugh v. Thode, 265 N.W. 893, 898, 
221 Iowa 533—State Central Sav. 
Bank of Keokuk v. Calvert, 268 N. 
W. 713, 219 Iowa 539—Smith, Lan- 
deryou & Co. v. Hollingsworth, 251 
N.W. 749, 218 Iowa 920— Corpus 
Juris quoted in Fairbanks Morse & 
Co. V. District Court in and for 
Palo Alto County, 247 N.W. 203. 
208, 215 Iowa 703. 

La.—^Daspit v. Sinclair Refining Co., 
6 So.2d 341, 199 La. 441. 

Me.—Simpson v. Richmond Worsted 
Spinning Co., 145 A. 250, 128 Me. 
22 . 

Md.—^Powers v. State, for Use and 
Benefit of Reynolds, 11 A,2d 909, 
178 Md. 23. 

Mich.—^Brown v. Wood, 291 N.W. 

255, 293 Mich. 148, 127 A.L.R. 1436. 
Minn.—^Arnold v. De Booy, 201 N.W. 

437, 161 Minn. 255, 39 A.L.R. 403. 
Mo.—Denny v, Guyton, 40 S.W.2(1 
562, 327 Mo. 1030. 

Neb.— Corpus Juris quoted in Soulek 

V. City of Omaha, 299 N.W. 368, 
371, 140 Neb. 151. 

N.Y.—^Mariani v. Summers, 52 N.Y. 
S.2d 760. 

Okl.—O. K. Boiler & Welding Co. v. 
Minnetonka Lumber Co., 229 P. 
1045, 103 Okl. 226. 

Tenn.—Cummins v. McCoy, 125 S.W. 

2d 509, 22 Tenn.App. 681, 

Tex.—Luling Oil & Gas Co. v. Hum¬ 
ble Oil & Refining Co., 191 S.W.2d 
716. 

Wash.—Paulson v. McMillan, 111 P. 

2d 983. 8 Wash.2d 295. 

Wis.—Sommerfield v. Plury, 223 N. 

W. 408, 198 Wis. 163—Krause v. 
Hall, 217 N.W. 290, 195 Wis. 665. 

33 C.J. p 847 note 6« 
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not arise by mere operation of law.23 
The usual requisites as to form and validity ap¬ 
ply to a contract of this character.To constitute 
such a contract no particular form of expression or 


§ 3 

formality of execution is necessary.It need not 
be express, but may be implied in whole or in part 
from the acts and conduct of the parties^® or the 


yrand 

Evidence held insufficient to show 
that one of the parties was induced 
to sign the agreement by fraud.— 
Knowal v. Sang, 20 N.W.2d 212, 312 
Mich. 339. 

BCutual assent 

(1) Where an agreement was nev¬ 
er consummated, as between the par¬ 
ties, a joint adventure never existed. 
—Staples v. Leidecker, 15 P.2d 614, 
216 Cal. 604. 

(2) Under the circumstances, the 
contract was held to be complete on 
a showing of mutual assent.—^Moran 
v. Union Bank of Chicago, 186 N.B. 
182, 352 Ill. 503. 

(3) A failure to contribute capital, 
if such a contribution is a condi¬ 
tion precedent to the existence of 
the relation, may be waived by all 
parties participating in the venture. 
—Harris v. Bellet, 135 A. 266, 4 N.J. 
Misc. 1031. 

23. Fla.—Coral Gables Securities 
Corporation v. Miami Corporation, 
166 So. 555, 123 Fla. 172. 

Iowa.— Corpus Juris quoted la Fair¬ 
banks Morse & Co, v. District 
Court in and for Palo Alto County, 
247 N.W. 203, 208, 216 Iowa 703. 
Md.—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23, 

Neb.— Corpus Juris q.uoted ia Soulek 
V. City of Omaha, 299 N.W. 368, 
371, 140 Neb. 151. 

Wash.—Paulson v. McMillan, 111 P. 
2d 983, 8 Wash.2d 296—Oarboneau 

V. Peterson, 95 P.2d 1043, 1 Wash. 
2d 347. 

33 C.J. p 847 note 8. 

24. U.S.— Corpus Juris quoted la 

Tompkins v. Commissioner of In¬ 
ternal Revenue, C.C.A., 97 F.2d 

396, 399. 

Iowa— Corpus Juris quoted la Smith, 
Landeryou & Co. v. Hollingsworth, 
251 N.W. 749, 752, 218 Iowa 920— 
Corpus Juris quoted ia Fairbanks 
Morse & Co. v. District Court in 
and for Palo Alto County, 247 N. 

W. 203, 208, 215 Iowa 703. 

33 C,J. p 847 note 19. 

Mutuality 

Under an agreement for participa¬ 
tion in a joint enterprise in the pur¬ 
chase and resale of certain stock, a 
provision allowing either party in 
good faith to^ withdraw from the 
joint account before any of tihe bene¬ 
fits of the enterprise had been 
€Uihieved and before any equities had 
arisen in favor of the other members 
did not render the agreement nuga¬ 
tory as lacking .mutuality.—CJement 

48 C. J.S.-52 


A. Evans & Co. v. Waggoner, 30 S.B. 
2d 915, 197 Ga. 857. 

25. U.S.—Corpus Juris quoted in 
Tompkins v. Commissioner of In¬ 
ternal Revenue, C.C.A., 97 F.2d 
396, 399—In re Taub, C.C.A.N.T., 
4 F.2d 993. 

Cal.—Replogle v. Ray, 119 P.2d 980, 
48 Cal-App.2d 291. 

Conn.—Dolan v. Dolan, 140 A. 745, 
107 Conn. 342, 

Iowa.—Corpus Juris quoted in Smith, 
Landeryou & Co. v. Hollingsworth. 
251 N.W. 749, 752, 218 Iowa 920— 
Corpus Juris quoted in Fairbanks 
Morse & Co. v. District Court in 
and for Palo Alto County, 247 N. 
W. 203, 208, 215 Iowa 703. 

Miss,—Sample v. Romine, 8 So.2d 
257, 193 Miss. 706, suggestion of 
error overruled 9 So.2d 643, 193 
Miss. 706, corrected on other 
grounds 10 So.2d 346, 193 Miss. 
706. 

Mo.—Hobart-Lee Tie Co. v. Grodsky, 
46 S.W.2d 859, 329 Mo. 706—Cor¬ 
pus Juris quoted in Denny v. Guy¬ 
ton, 40 S.W.2d 562, 571. 327 Mo. 
1030. 

Neb.—Corpus Juris quoted in Bald- 
rige V. Flothow. 242 N.W. 414, 416, 
123 Neb. 218. 

N.J.—Corpus Juris cited in Cooper- 
stein V, Shapiro, 192 A. 826, 827, 
122 N.J.Eq. 238—Stein v. George 

B. Spearin, Inc., 184 A. 436, 120 
N.J.Eq. 169. 

33 C.J. p 847 note 21. 

Signature 

If brokerage firm received and act¬ 
ed on syndicate agreement, it was 
bound thereby regardless of wheth¬ 
er it signed and returned the agree¬ 
ment to the syndicate manager.— 
Mahony v. Boenning, 6 A.2d 793, 335 
Pa. 210. 

25. U.S.—Corpus Juris quoted iu 
Tompkins v. Commissioner of In¬ 
ternal Revenue, C.C.A., 97 P.2d 
396, 399—Potter v. Florida Mo¬ 
tor Lines, D.C.Fla., 57 F.2d 313— 
Corpus Juris cited in In re Taub, 

C, C.A.N.T., 4 F.2d 993, 994. 

Cal.—Campagna v. Market Street Ry. 
Co., 149 P.2d 281, 24 Cal.2d 304— 
Universal Sales Corporation v. 
California Press Mfg. Co., 128 P. 
2d 666, 20 Cal.2d 751—Corpus Juris 
quoted in Replogle v. Ray, 119 P, 
2d 980, 983, 48 •Cal.App.2d 291— 
Snavely v. Walls, 57 P.2d 161, 13 
Cal.App.2d 600—^Andrews v. Bush, 
293 P. 162, 109 Cal.App. 511. 

Conn.—^Dolan v., Dolan, 140 A. 745, 
107 Conn. 342. 

Iowa-—Corpus Juris quoted in 
Smith, Landeryou & Co. v. Hol¬ 
lingsworth, 261 N.W. 749, 752, 218 
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Iowa 920—Corpus Juris quoted in 
Fairbanks Morse & Co. v. District 
Court in and for Palo Alto County, 
247 N.W. 203, 208, 215 Iowa 703. 

La.—Daspit v. Sinclair Refining Co., 

6 So.2d 341, 199 La. 441—Dulac 
Cypress Co. v. Houma Cypress Co., 
104 So. 722, 158 La. 804. 

Me.—Simpson v. Richmond Worsted 
Spinning Co., 145 A. 250, 128 Me. 
22 . 

Mich.—^Hathaway v. Porter Ros^lty 
Pool, 295 N.W. 571, 296 Mich. 90, 
138 A.L.R. 955, amended 299 N.W’'. 
451, 296 Mich. 733, 138 A.L.R. 967. 
Minn.—^Arnold v. De Booy, 201 N.W. 

437, 161 Minn. 255, 39 AL.R. 403. 
Miss.—Sample v. Romine, 8 So.2d 
257, 193 Miss. 706, suggestion of 
error overruled 9 So.2d 643, 193 
Miss. 706, corrected on other 
grounds 10 So.2d 346, 193 Miss. 
706. 

Mo.—Hobart-Lee Tie Co. v. Grodsky, 

46 S.W.2d 859, 329 Mo. 706—Denny 
V. Guyton, 40 S.W.2d 562, 327 Mo. 
1030—Corpus Juris cited in Neville 
V. D’Oench, 34 S.W.2d 491, 503, 327 
Mo. 34. 

Mont.—Rae v. Cameron, 114 P.2d 
1060, 112 Mont. 159. 

Neb.—Soulek v. City of Omaha, 299 
NW. 368, 140 Neb. 151—Corpus 
Juris quoted in Baldridge v. Flo- 
thow, 242 N.W. 414, 416, 123 Neb. 
218. 

N.J.—Corpus Juris cited in Cooper- 
stein V. Shapiro, 192 A. 826, 827. 
122 N.J.Eq. 238—Stein v. George. 
B. Spearin, Inc., 184 A. 436, 12fr 
NJ.Eq. 169, 

Ohio.—^Bennett v. Sinclair Refining 
Co.. 57 NE.2d 776, 144 Ohio St. 
139. 

Okl.—O. K. Boiler & Welding Co. v.. 
Minnetonka Lumber Co., 229 P. 
1045, 103 Okl. 226. 

Or.—Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2d 957,. 
174 Or. 553—Corpus Juris cited in. 
Lane v. National Ins. Agency, 37* 
P.2d 365, 367, 148 Or. 589. 

Wash.—^Edwards v. Washkuhn, 119’ 
P.2d 905, 11 Wash.2d 425. 

33 C.J. p 847 note 22. 

Designation by parties 

(1) Fact that parties denominate 
contract joint adventure may be con¬ 
sidered in construing contract, al¬ 
though it is not conclusive.—^Bank 
of America Nat Trust & Savings-- 
Ass’n V. Fisher, C.C.A.Cal., 61 F.2d 
53. 

(2) Thus the acts and conduct of* 
the parties engaged in the accom¬ 
plishment of the apparent purposes- 
may speak above the expressed dec¬ 
larations of the parties. 
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construction which the parties have given to the 
contract between them.^'? 

The usual rules as to the construction and opera¬ 
tion of contracts apply to this kind of contract.^8 
If the contract is reduced to writing, it supersedes 
all prior oral agreements between the parties.29 

Certainty, Although reasonable certainty as to 
the terms of the contract is necessary,30 the agree¬ 
ment is not rendered invalid by any uncertainty in 
the duration of the business or indefiniteness in 


the minor details of the a<iventure.3i 

Consideration, A consideration is necessary to 
support a contract forming the basis of a joint ad- 
venture.32 The mutual promises of the parties to 
a joint adventure are a sufficient consideration to 
support their contractus If it is supported by sev¬ 
eral promises, the fact that one of them becomes 
unenforceable will not destroy the validity of the 
contract nor will a defect in the title to some of 
the personal property contributed by one of the par¬ 
ties have that effect.35 


Me.—Simpson v. Richmond Worsted 
Spinning Co., 145 A. 250, 128 Me. 
22 . 

Okl.—O. K. Boiler & Welding Co. v. 
Minnetonka Lumber Co., 229 P. 
1046. 103 Okl. 226. 

(3) Agreement was held to con¬ 
stitute joint adventure despite spe¬ 
cific provision in contract providing 
against such construction.—^Duncan 
V. Thompson, Tex.Civ.App., 29 S.W. 
2d 441, reversed on other grrounds 
Thompson v. Duncan, Com,App., 44 
S.W.2d 904. 

Positive testimony to contraary 

Although a joint adventure may 
be implied from the acts and con¬ 
duct of the parties, such inference 
will not be indulged in the face 
of positive testimony to the con¬ 
trary and the absence of all evidence 
on which to base such an inference. 
—^Western States Oil Co. v. Berkey, 
94 P.2d 905. 185 Okl. 525. 

27. Mich.—^Hathaway v. Porter 
Royalty Pool, 295 N.W. 571, 296 
Mich. 90. 138 A.L.R, 955, amended 
on another point 299 N.W. 451, 296 
Mich, 733, 138 A.L.R. 967. 

Mont—^Rae v. Cameron, 114 P.2d 
1060, 112 Mont, 159. 

28. Mo.—Corpus Juris quoted in 
Denny v. Guyton, 40 S.W.2d 562, 
571, 327 Mo. 1030. 

Utah.—Green v. Palfreyman, 166 P. 
2d 215. 

Wash.—Schoenwald v. Diamond K 
Packing Co.. 73 P.2d 748, 192 

Wash, 409. 

33 C.J. p 848 note 27. 

Renewal agreements were held to 
extend the operation of the orig¬ 
inal contract.—^Murphy v. Nelson, 27 
N.E.2d 678, 306 Mass. 49. 

28. Pa.—Nick v. Craig. 151 A. 573, 
301 Pa. 60. 

33 C.J. p 848 note 25. 

Merger of prior oral agreements and 
previous negotiations in written 
contract generally see Contracts § 
381, 

30. N.T.—Cohen v. Bunin, 47 N.T.S. 
2d 414, 183 Misc. 90, affirmed 62 
N.T.S.2d 870, 270 App.Div. 929. 

31. U.S.—Corpus Juris cited in An- 
toniades & Mitrou v. Pan Ameri¬ 


can Petroleum & Transport Co., D. 
C.N.Y.. 43 F.2d 664. 

Cal.— Corpus Juris cited in Replogle 
V. Ray. 119 P.2d 980, 983. 48 Cal. 
App.2d 291— Corpus Juris cited in 
San Francisco Iron & Metal Co. v. 
American Milling & Industrial Co., 
1 P.2d 1008. 1011. 115 Oal.App. 238 
—Corpus Juris cited in Andrews 
V. Bush. 293 P. 152, 154, 109 Cal. 
App. 511. 

Conn.—Dolan v. Dolan, 140 A. 745, 
107 Conn. 342. 

Mo.— Corpus Juris quoted in Denny 
V. Guyton, 40 S.W.2d 662, 571, 327 
Mo. 1030. 

33 C.J. p 848 note 29. 

Contract held sufficiently certain 
U.S,—Lord V. Pathe News, C.C.A.N. 
Y., 97 P.2d 508. 

Provision for modification by mu¬ 
tual consent did not render contract 
unenforceable.—^Antoniades & Mitrou 
v. Pan American Petroleum & Trans¬ 
port Co,, D.C.N.T., 43 F.2d 664. 

32. Ala.—^Brewer v. Ewart, 97 So. 
910, 210 Ala 292. 

N.Y.—Ferrara v. Pavilion Royal 
Roller Skating Rink, 7 N.Y.S.2d 
819, 255 App.Div. 878. 

Contracts held to be supported by 
consideration 

Ga.—Clement A, Evans & Co. v. 
Waggoner, 30 S,E.2d 915, 197 Ga. 
857. 

Ind.—Garber v. King, 150 N.E. 803, 
91 Ind.App. 486, modified on other 
grounds 162 N.E. 726, 91 Ind.App. 
486. 

N.Y.—Burk v. Wright, 230 N.Y.S. 
696, 132 Misc. 758, reversed on 
other grounds 235 N.Y.S. 105, 226 
App.Div. 274. 

Tex.—Palmetto Lumber Co. v. Gibbs, 
Civ.App., 62 S.W.2d 120, affirmed 
80 S.W.2d 742. 124 Tex. 615, 102 
A.L.R. 474, motions overruled 82 
S.W.2d 376, 124 Tex. 615, 102 A.L. 
R. 482, 

Gratuitous promise of one party to 
buy, hold, use, and sell land for 
joint benefit of promisor and anoth¬ 
er, without agreement on part of 
other person to contribute anything 
to joint adventure was held not to 
be enforceable, there being no con¬ 
sideration for promise.—^Brewer v. 
Ewart, 97 So. 910, 210 Ala. 292. 
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Nature of consideration 

(1) Contract of joint adventure 
must be supported by valuable con¬ 
sideration, consisting of some con¬ 
tribution by each coadventurer of 
money, or material or service.— 
Brewer v. Ewart, supra. 

(2) Agreement jointly to defend 
suit for damages from sale of land 
was held insufficient consideration 
for contract to share proceeds, as 
requiring only performance of par¬ 
ties* duty as joint adventurers or 
partners.—Stoop v. U. S. Nat. B'ank 
of La Grande, 260 P. 760, 119 Or. 
645. 

33. Ill.— Corpus Juris cited ia Lip- 
kin V. Keren, 64 N.E.2d 890, 894. 
392 Ill. 400. 

Minn.—Minars v. Bowerville State 
Bank, 268 N.W. 197, 197 Minn. 595. 
Mo.—Corpus Juris quoted in Denny 
V. Guyton, 40 S.W.2d 662, 571, 327 
Mo. 1030. 

Okl.—^Florence v. Thompson, 218 P. 
800, 92 Okl. 156. 

Tex.— Corpus Juris cited ia Thomp¬ 
son V. Corbin, Civ.App., 137 S.W. 2d 
157, 159. 

33 C.J. p 848 note 31. 

Agreement under seal 
Where the agreement Itself, in 
addition to being under seal which 
imports a consideration, specifical¬ 
ly states that it is made in consid¬ 
eration of the mutual promises of 
the parties and other good and val¬ 
uable considerations, the receipt and 
sufficiency of which are acknowledg¬ 
ed by each, there is a sufficient con¬ 
sideration to support the contract.— 
Lipkin v. Keren, 64 N.E.2d 890, 392 
Ill. 400. 

Promises must be to do something 
promotive of enterprise, and not 
merely to share in its profits.—Brew¬ 
er V. Ewart, 97 So. 910, 210 Ala. 292. 

34. Mich.—^Alderton v. Williams, 102 
N.W. 763, 139 Mich. 296. 

Mo. — Corpus Juris quoted in Denny 
V. Guyton. 40 S.W.2d 662, 571, 827 
Mo. 1030. 

35. Mo.—Corpus Juris quoted in 
Denny v. Guyton, 40 S.W.2d 662, 
571, 327 Mo. 1030. 

' 33 C.J* p 848 note 33« 
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Oral contracts. In the absence of a statute to 
the contrary^® the contract may be oral or writ- 
ten.^*^ 

b. Parties 

Generally any person legally competent to contract 
may become a party to a Joint adventure. 

Any person legally competent to contract may 
become a party to a joint adventure.^S Xhe capac¬ 
ity of particular classes of persons to enter into 
joint adventures is discussed in particular titles re¬ 
lating thereto in this work, as, for example, in¬ 
fants in Infants § 76, and partnerships in Partner¬ 
ships § 68, also 47 C.J. p 751 note 36. 

Notwithstanding a corporation has no power to 
enter into a partnership, it may under a joint ven¬ 
ture with others transact any business which is 
within the scope of its legitimate powers and there¬ 
by become liable on account of the fiduciary rela¬ 
tion thus assumed,39 and a corporation may, in fur¬ 
therance of the object of its creation, contract with 
an individual, although the effect of the contract 
may be to impose on it the liability of a partner.^® 
So, where a corporation and another have assumed 
to enter into a partnership and jointly transacted 
business together, they may recover, by reason of 


their joint interest, on obligations made to them in 
their partnership name although the corporation 
may have had no power to enter into a partner- 
ship.‘*i A corporation may make joint contracts by 
which both parties may become liable,^^ and it may 
become a coowner with an individual in a business 
or enterprise within the scope of its corporate pow- 

ers.^3 

§ 4. - Duration and Termination 

a. In general 

b. Death of party 

c. Dissolution in equity 

a. In General 

A contract of Joint adventure may be terminated by 
the mutual consent of the parties to it, or on the ac¬ 
complishment of its purpose, or by the default of a party. 
Where there Is no time limited for the continuance of 
the enterprise, it is terminable at the will of any party 
to the contract. 

Generally the rules applicable to the duration of 
partnerships apply to the duration of the relation 
of joint adventurers.'*^ Like any other contract, a 
contract of joint adventure may be terminated at 
any time by the mutual consent of the parties to 
it^5 or by the execution of a subsequent agreement 


36. Mo.—Corpus Juris guoted iu 
Denny v. Guyton, 40 S.W.2d 562, 
571, 827 Mo. 1030. 

83 C.J. p 848 note 23. 

Effect of provisions of statute of 
frauds: 

Agreements not to be performed 
within year see Frauds, Statute 
of § 57. 

Executed contracts as to land see 
Frauds, Statute of § 240. 
Promise to answer for debt, de¬ 
fault, or miscarriagre of another 
see Frauds, Statute of § 31 c. 
Heal property and estates and in¬ 
terests therein: 

Oil or gas lease see Frauds, 
Statute of § 112 c. 

Contracts see Frauds, Statute of 
§ 119. 

37. U.S.—In re Taub, C.C.A.]Sr.Y., 4 
F.2d 993. 

Cal.-—Heplogle v. Ray, 119 P.2d 980, 
48 Cal.App.2d 291—Sly v. Abbott, 
264 P. 507, 89 Cal.App. 209. 

Mo.—Corpus Juris guoted iu Denny 
V. Guyton, 40 S.W.2d 562, 571, 327 
Mo. 1030. 

Okl.—Heplogle v. Neff, 65 P.2d 436, 
176 Okl. 333. 

33 C.J. p 848 note 24. 

38. Iowa.—Corpus Juris cited iu 
Fitzhugh V. Thode, 265 N.W. 893, 
898, 221 Iowa 533. 

Mo.—Corpus Juris quoted iu Denny 
V. Guyton, 40 S.W.2d 662, 571, 327 
Mo. 1030. 

33 C.J. p 847 note 16 [a]. 


Another joint adventure 

Joint adventure may consist of in¬ 
dividuals or of individuals and an¬ 
other joint adventure.—Heplogle v, 
Neff. 55 P.2d 436, 176 Okl. 333. 

39. U.S.—^Kasishke v. Baker, C.C.A. 
Okl., 146 F.2d 113. 

Ala—Corpus Juris quoted iu Louis 
Werner Sawmill Co. v. Vinson & 
Bolton, 124 So. 420, 421, 220 Ala. 
210 . 

Cal.—Keyes v. Nims, 184 P. 695, 43 
Cal.App. 1. 

Ga—Clement A. Evans & Co. v. 
Waggoner, 30 S.E.2d 915, 197 Ga. 
857. 

Iowa.—J. E. Tusant & Son Co. v. 
Chas. Weitz Sons, 191 N.W. 884, 
195 Iowa 1386. 

Ky.—Commonwealth v. United Ware¬ 
house Co., 169 S.W.2d 300, 293 Ky. ! 
502. 

Mo.—^Hobart-Lee Tie Co. v. Grodsky, 
46 S.W.2d 859, 329 Mo. 706—Den¬ 
ny V. Guyton, 40 S.W.2d 562, 327 
Mo. 1030. 

Okl.—Sand Springs Home v. Bail, 
103 P.2d 524, 187 Okl. 431. 

Or.—^Lane v. National Ins. Agency, 
37 P.2d 365, 148 Or. 689. 

Pa—Corpus Juris cited iu Nolan v. 
J. & M. Doyle Co., 13 A.2d 59, 62, 
338 Pa 398. 

Tenn.—^Memphis Natural Gas Co. v. 
Pope, 161 S.W.2d 211, 178 Tenn. 
580, affirmed Memphis Natural Gas 
Co. V. Beeler. 62 S.Ct 867, 815 
U.S. 649, 86 L.Bd. 1090. 
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Wyo.—Corpus Juris quoted iu Wyo- 
ming-Indiana Oil & Gas Co. v. 
Weston, 7 P.2d 206, 209, 43 Wyo. 
526, 80 A.L.R. 1037. 

14A C.J. p 293 note 17. 

Corporate powers and liabilities gen¬ 
erally see Corporations §§ 933- 
1371. 

Contract held not to be ultra vires 
U.S.—Dexter & Carpenter v. Hous¬ 
ton, C.C.A,Va., 20 P.2d 647. 

40. Ala.—Corpus Juris quoted in 
Louis Werner Sawmill Co. v. Vin¬ 
son & Bolton, 124 So. 420, 421, 220 
Ala. 210. 

Wyo.—Corpus Juris quoted iu Wyo- 
ming-Indiana Oil & Gas Co. v, 
Weston, 7 P.2d 206, 209, 43 Wyo. 
526, 80 A,L.R. 1037. 

14A C.J. p 294 note 18. 

41. W.Va.—^Wilson v. Carter Oil Co., 
33 S.E. 249, 46 W.Va 469. 

14A C.J. p 294 note 19. 

42. Tex.—^North Side R. Co. v. 
Worthington, Civ.App., 27 S.W. 
746. 

14A C.J. p 294 note 20. 

43. Or.—Istlind v. Ostlind Valve, 
Inc., 165 P.2d 779. 

14A C.J. p 294 note 21. 

44. La.—Daily States Pub. Co. v. 
Uhalt, 126 So. 228, 169 La 893. 

45. U.S.—In re Gotfried, D.O.Cal.. 45 
F.Supp. 939. 

Cal.—Griffeth v. Fehsel, 143 P.2d 522, 
61 Cal.App.2d 600—Corpus Juris 
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abrogating the former one.**® A joint adventure 
may be abandoned or dissolved by conduct incon¬ 
sistent with its continuance.^'^ 

If the duration of the adventure is expressly or 
by necessary implication fixed in the contract,^ ^ 
or if the adventure concerns an option or contract 
which expires on a certain date,^^ the adventure 
will be held to terminate at the time thus limited. 
If no date is fixed by the contract for the termina¬ 
tion of the adventure, or its termination is de¬ 
pendent on the happening of a contingency, the 


agreement is usually constituted to remain in force 
until the purpose is accomplished,or the contin¬ 
gency has happened,^^ and neither party can, with¬ 
out just cause, terminate the adventure until that 
time.52 

Where the contract contemplates an enterprise 
that may continue over an indefinite period of time 
because of its continuous character, ^2 or where the 
contract contemplates a series of business ventures, 
such as buying and selling corporate stocks or 
bonds54 or real estate,^^ and there is no time lim- 


cited in Arnold v. Humphreys, 33 
P.2d 67. 70, 138 Cal.App. 637—Cor¬ 
pus Juris cited in Ford & McXa- 
mara v. Wilson, 6 P.2d 996, 998, 
119 CaLApp. 475—Corpus Juris 
cited in Irer v. Gawn. 277 P. 1053, 
1056, 99 CaLApp. 17. 

Okl.—Broadwell v. Flynn, 118 P.2d 
1029, 189 Okl. 620. 

33 C.J. p 848 note 35. 
l>istrihutio& of profits 

Letter evidencing agreement as to 
distribution of profits was held not 
to show mutual consent to termina¬ 
tion of joint adventure.—Ford & Mc- 
Xamara v. Wilson, 6 P.2d 996, 119 
OaLApp. 475. 

Joint adventure li^d not terminated 
Wyo.—^Dutch Maid Bakeries v. 
Schleicher, 131 P.2d 630, 58 Wyo. 
374. 

Parol agreement 

Joint adventure in purchase and 
sale of realty may be abandoned by 
parol agreement—Sly v. Abbott, 264 
P. 507, 89 CaLApp. 209. 

Sale of property 

Contract for operation of orchard 
land, if deemed to constitute joint 
adventure, was held to be terminated 
by sale of land to other persons and 
settlement of indebtedness between 
both joint owners.—State Central 
Sav. Bank of Keokuk v. Calvert, 258 
N.W. 713, 219 Iowa 539, 

48w Minn.—Allen v. Velie, 163 N.W. 

280, 137 Minn. 191. 

Okl.—Broadwell v. Flynn, 118 P.2d 
1029, 189 OkL 620. 

47, Cal.—^Middleton v. Newport, 56 
P.2d 508, 6 Cal.2d 57—Beck v. Ca¬ 
gle, 115 P.2d *613, 46 CaLApp.2d 
152. 

4S. Conn.—Hoyt v. Smith, 2Z Conn. 
177, 60 Am.D. 632. 

N.J.—Braddock v. Hinchman, 79 A. 

419, 78 N.J.E<i. 270. 

33 aJ. p 849 note 39. 

49. Fla.—Suzlner v. Price-Williams, 
89 So. 540, 82 Fla. 199. 

IlL—^Keller v. Fitzgerrell, 158 Ill. 
App. 534. 

33 C.J. p iS49 note 40. 

Acceptance by owner of its share 
of receipts of wool grown under 
joint adventure contract which had 


expired did not establish continuance 
of arrangement.—Lepper v. Home 
Ranch Co., 4 P.2d 722, 90 Mont 558. 

50. Ariz.—Lorden v, Snell, 4 P.2d 
392, 39 Ariz. 128. 

Cal.—San Francisco Iron & Meta^ 
Co. V. American Milling & Indus¬ 
trial Co., 1 P.2d 1008, 115 CaLApp 
238. 

La.—Ck>rpu8 Juris CLUoted in Daily 
States Pub. Co. v. Uhalt, 126 So. 
228, 231. 169 La. 893. 

Mo.—Pemberton v. Ladue Realty Sr 
Construction Co., 180 S.W.2d 766, 
237 Mo.App. 971. 

N.D.—Gelhar v. Konoske, 195 N.W. 
558, 50 N.D. 256. 

Tex.—Corpus Juris cited in Lorinc 
V. Holcombe, Civ.App., 71 S.W.2d 
402, 406—Ebberts v. McLean, Civ. 
App., 68 S.W.2d 1077, affirmed 98 
S.W.2d 352, 128 Tex. 573. 

W.Va.—^Kaufman v. Catzen, 130 S.E. 

292, 100 W.Va. 79. 

33 C.J. p 849 note 42. 
l^ease 

Where joint venture has leased 
property for purpose of carrying on 
particular business and no fixed pe¬ 
riod is set for duration of joint ven¬ 
ture, it will be impliedly deemed to 
continue during term of lease.—Zel- 
bak V. Nasser, 82 P,2d 375, 12 CaL2d 
1 . 

Suit to dissolve syndicate organ¬ 
ized to purchase realty was held not 
to be maintainable by member, in ab¬ 
sence of attempt to deprive him of 
his interest.—Sprow v. Laronge, 164 
N.B. 534, 30 Ohio App. 135. 

51. Cal.—San Francisco Iron & Met¬ 
al Co. V. American Milling & In¬ 
dustrial Co., 1 P.2d 1008, 115 Cal. 
App. 238. 

La.—Corpus Juris quoted in Daily 
States Pub. Co. v. Uhalt, 126 So 
228, 231, 169 La. 893. 

W.Va.—^ICaufman v. Catzen, 130 S.E 
292, 100 W.Va. 79. 

S3 C.J. p -849 notes 41, 43. 

Option on realty 

Where parties agreed to joint pur¬ 
chase of option on realty, but op¬ 
tion expired without having beer 
exercised, joint relationship ceased 
—^Leavitt v. Overholser, 15 P.2d 673, 
160 OkL 81. 


52. U.S.—In re Gotfried, D.C.CaL, 
45 F.Supp. 939. 

Ala.—Pfingstl V. Solomon, 197 So. 12, 
240 Ala. 68. 

Cal.—Zeibak v. Nasser, 82 P.2d 375. 
12 Cal. 2d 1—San Francisco Iron 
Metal Co. v. American Milling & 
Industrial Co., 1 P.2d 1008, 115 
CaLApp. 238. 

Ga.—Clement A Evans & Co. v. 
Waggoner, 30 S.E.2d 915, 197 Ga. 
857. 

La.— Corpus Juris quoted in Daily 
States Pub. Co. v. Uhalt, 126 So. 
228, 231, 169 La. 893. 

W.Va.—^Kaufman v. Catzen, 130 S.E 
292. 100 W.Va. 79. 

33 C.J. p 849 note 45. 

53. Ark.—^Morris v. Lessel, 45 S.W. 
2d 524, 185 Ark. 18. 

Ky.— Corpus Juris cited in Pawle” 
V. Glasscock, 34 S.W.2d 729, 730 
236 Ky. 821. 

La.— Corpus Juris quoted in Daily 
States Pub. Co. v. Uhalt, 126 So. 
228, 231, 169 La. 893. 

Reasonable time 

Under agreement to sell hides 
party could not terminate venture 
until lapse of reasonable time.— 
Hartmann Bros. v. Green & Hickey 
Leather Co., C.C.A.Mass., 300 F. 87. 

64. Neb.—^Alexander v. Turner, 297 
N.W. 589, 139 Neb. 364. 

33 C.J. p 849 note 46. 

No stated limitation 
I Agreement between partnership 
1 and corporation to participate in 
I joint adventure in purchase and sale 
I of designated stock, authorizing 
I withdrawal of either party before 
purchase of stock and providing for 
continuance of agreement until mu¬ 
tually dissolved, was not invalid for 
failure to provide limitation on dura¬ 
tion of agreement.—Clement A. 
Evans & Co. v. Waggoner, 30 S.E.2d 
915, 197 Ga. 857. 

55. Iowa.—^Fitzhugh v. Thode, 265 
N.W. 893, 221 Iowa 533. 

Ky.—Conant’s Adm’r v. Mason, 279 
S.W. 1098, 212 Ky. 692. 

33 C.J. p 847 note 47.' 

Zieasehold 

Agreement of joint venture be¬ 
tween tenants, in common of lease¬ 
hold which contained provisions en- 
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ited for the continuance of the enterprise, it is 
usually held that the contract is terminable at will 
by any party to it. An assignment by one joint ad¬ 
venturer of his share of the profits in the enter¬ 
prise does not, without more, terminate the joint 
adventure.^® 

Default by other party. If either or any party 
to a joint adventure abandons^? or repudiates^S it, 
or wholly defaults in the performance of his part 
of the agreement,or if his entire interest in the 
enterprise is seized by a creditor,60 the other party 
or parties are not required to perform his or their 
part of the agreement and may, at their option, ter¬ 
minate the enterprise. 

Change of situation. Where an adventure has 
been undertaken on the basis of estimates which 
contemplate certain expenditures of time and mon¬ 
ey, and thereafter it develops that without fault of 
either party so much more time and money will be 
required than was contemplated as to render suc¬ 
cess doubtful, it has been held that either party 
may abandon the adventure without becoming liable 
to the other.6i 


§ 4 

Sale of individual interest, A sale to a third per¬ 
son, by an inactive member of a joint adventure, of 
his interest in the property involved in it,®^ or of 
his share of the profits which may be derived from 
it,63 does not terminate the contract; the sale of the 
interest of the active member does not terminate 
the contract if made with the consent of his associ¬ 
ate or associates and it has been held that the 
consent of the other parties may be implied from 
their conduct in thereafter recognizing the interest 
of the purchaser and cooperating with him.®^ If 
there are only two parties to a joint adventure, the 
sale by one of them of his interest in the enter¬ 
prise to the other necessarily dissolves their con¬ 
tractual relation,®6 unless the sale was induced by 
fraud, entitling the seller to rescind.®^ 

Notice of termination, A joint adventure cannot 
be terminated by one or more of the parties to it, 
even if a valid reason exists for doing so, without 
giving notice of the termination to the other partn¬ 
er parties.®® 

Revival of venture, A joint adventure is not re- 


titlinff one of tenants to manage 
property, which agreement was of 
no financial value because of provi¬ 
sion that neither party should re¬ 
ceive compensation for services ren¬ 
dered in connection with property, 
could be terminated by either party 
at will.—Deeb v. Goryeb, 15 N.T.S.2d 
617, 258 App.Div. 93. 
mortgage foreclosure 

Under contract between second 
mortgage foreclosure purchasers and 
assignees under which realty was 
to be acquired by sheriff’s deed by 
assignees and disposed of at certain 
minimum price, clause providing for 
period of one year during which par¬ 
ties would offer realty for sale at 
minimum price was construable as 
relating only to sale at minimum 
price and not to term of contract.— 
Foster v. Pruett, 15 N.E.2d 121, 105 
Ind.App, ^67. 

B6. N.Y.—Meinhard v. Salmon, 164 
N.E, 545, 249 N.Y, 458, 62 AJL..R. 
1 . 

Assignment to corporation 
Joint adventure continues, not¬ 
withstanding active member assigns 
his interest therein to corporation 
which he forms to carry on business. 
—Kaufman v. Catzen, 130 S.B. 292, 
100 W.Va. 79. 

57. Cal.—^Middleton v. Newport, 56 
P.2d 508, 6 Cal.2d 57—Sly v. Ab¬ 
bott, 264 P. 507, 89 CaLApp. 209. 
Ky.—Pawley v. 'Glasscock, 34 S.W. 

2d 729, 236 Ky. 821. 

33 C.J. p 849 note 48. 


Bissolntion of joint venture takes 
place when either party thereto ceas¬ 
es to be associated in carrying on 
common business, as distinguished 
from winding up of business.— 
Shearer v. Davis, 155 P.2d 708, 67 
Cal.App.2d 878. 

58. N.Y.—^Walker v. Deeming, 161 
N.Y.S. 220, 174 App.Div, 395. 

33 C.J. p 849 note 49. 

Defendant’s refusal to make fur¬ 
ther payments under syndicate 
agreement, and claim under notice 
attached to plea that he would seek 
recovery of amounts paid by him, 
amounted to “repudiation” of his 
rights under syndicate agreement,— 
Crowley v. McCullough, 237 N.'W. 50, 
254 Mich. 362. 

58. U.S.—Corpus Juris quoted in 

Tompkins v. Commissioner of In¬ 
ternal Revenue, C.C.A., 97 P.2d 396, 
399. 

Ala.—^Pflngstl v. Solomon, 197 So. 12, 
240 Ala. 58. 

Cal.—^Zeibak v. Nasser, 82 P.2d 375, 
12 Cal.2d 1—Sly v. Abbott, 264 P. 
507, 89 CaLApp. 209. 

Pa.—Jackson v. Clemson, 156 A. 540, 
103 Pa.Super. 39. 

33 C.J. p 849 note 50. 

An anticipatory breach of the con¬ 
tract may justify a termination of 
the contract.—Dickson v. Keehn, 263 
IlLApp. 146. 

Default held not to be sufficient 

to justify other pairties to the adven¬ 
ture in refusing to perform.—^Kahn 
V. Schleisner, 166 A, 435, 165 Md. 
106. 


60. Mo.—Dierks & Sons Lumber Co. 
V. Bruce, 239 S.W. 133. 

61. Iowa.—Goss v. Lanin, 152 N.W. 
43, 170 Iowa 57. 

33 C.J. p 850 note 53. 

62. N.Y.—Selwyn v. Waller, 146 N. 
Y.S. 7, 160 App.Div. 725, reversed 
on other grounds 106 N.E. 321, 212 
N.Y. 507, L.R.A.1915B 160. 

Or.—Salem-Pairfield Tel. Assoc, v. 
McMahan, 153 P. 788, 78 Or. 477. 

63. N.Y.—Selwyn v. Waller, 146 N. 
Y.S. 7, 160 App.Div. 725, reversed 
on other grounds 106 N.E. 321, 212 
N.Y. 507, L.R.A.1915B 160. 

64. U.S.—^Bernitt v. Smith-Powers 
Logging Co., D.C.Or., 213 F. 378, 
affirmed 237 F. 570, 150 C.C.A. 452. 

65. U.S.—Bernitt v, Smith-Powers 
Logging Co., supra. 

60. La.—Oteri v. Oteri, 38 La.Ann. 
403. 

33 C.J. p 850 note 67. 

67. Pa.—McCutcheon v. Smith, 33 A. 
881, 173 Pa. 101. 

33 C.J. p 8o0 note 68. 

68. Iowa.— Corpus Juris cited in 
Fitzhugh V. Thode, 265 N.W. 893, 
898, 221 Iowa 533. 

Okl.—Broadwell v. Flynn, 118 P.2d 
1029, 1-89 Okl. 620—^Ferguson v. 
Nagle, 15 P.2d 1, 159 OkL 219— 
Kirkpatrick v. Baker, 276 P. 193, 
135 Okl. 143—Knight v. Cecil, 236 
P. 1107. no Okl. 57. 

Wyo.— Corpus Juris quoted in Wyo- 
mlng-Indiana Oil & Gas Co. v. 
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vived, after termination, as a result of the purchase 
by one party from the other of goods or merchan¬ 
dise which constituted the subject of the adven¬ 
ture.®^ 

b. Death of Party 

Although the death of one of the parties to a Joint 
adventure may terminate the relation, the death of one 
of the parties does not always have such effect. 

The death of one of the parties to a joint adven¬ 
ture may terminate the relation,*^® but such relation 
does not always terminate with the death of one of 
the parties.*^^ Accordingly, where a joint adven¬ 
ture has been entered into for a prescribed 
or to accomplish a definite purpose,^3 or until the 
happening of a certain contingency,the death of 
one party does not necessarily terminate the rela¬ 
tion. For example, the death of an inactive party 
who owns the land involved in the venture,*^5 or of 
a party whose agreement to contribute services in 
furtherance of the venture has been partially per¬ 
formed,has been held not to terminate the ven¬ 
ture, but it would probably be held otherwise where 
the member who was to contribute services died 
before anything was done by him, and possibly 


where the serviced to be rendered were of a highly 
personal and technical nature such as could not be 
performed as acceptably by a substitute.'^'^ 

Death of partnership member. The death of a 
member of one of two firms which have entered 
into a joint adventure does not terminate it.*^® 

Duty to wind up affairs. It has been held to be 
the duty of the surviving members of a joint ad¬ 
venture to wind up its affairs.'^^ 

c. Dissolution in Equity 

A court of equity will dissolve a Joint adventure for 
causes which would Justify the dissolution of a partner¬ 
ship. 

A court of equity generally will not dissolve a 
joint adventure for any causes other than those 
which justify the dissolution of partnerships,®® but 
will dissolve on similar grounds.®^ 

Disagreement of members. If a disagreement be¬ 
tween the members is sufficiently serious to make 
the successful continuance of the enterprise im¬ 
practicable, a court of equity will decree a dissolu¬ 
tion.®® 


Weston, 7 P.2d 206. 211, 43 Wyo. 
■526. 80 A.L.R. 1037. 

33 C.J. p 830 note 54. 

Affirmative act 

As general rule, affirmative act on 
part of party desiring to rescind 
contract for joint adventure is nec¬ 
essary, and also notice to adverse 
party which may be in form of dec¬ 
laration or acts brought to his 
knowledge amounting to such dec¬ 
laration, but which must clearly in¬ 
dicate right asserted.—^Knight v. Ce¬ 
cil, 235 P. 1107, 110 Okl, 57. 

17o particular form of notice of 
withdrawal is necessary, it being 
sufficient that unequivocal acts or 
circumstances are brought to knowl¬ 
edge of other partners, signifying 
purpose to terminate arrangement.— 
Pawley v. Glasscock, 34 S.W.2d 729, 
236 Ky. 821. 

69. Cal.—Griffeth v. Fehsel, 143 P. 
2d 522, 61 Cal.App.2d 600. 

70. Ky.—Conant’s Adm^r v. Mason, 
279 S.W. 1098, 212 Ky. 692. 

N.J.—Millar v. Fidelity Trust Co., 
123 A. 621, 95 N.J.Eq. 715. 

71- Ala—Pfingstl v. Solomon, 197 
So. 12, 240 Ala. 58. 

Managemeiit 

On the death of one of the par¬ 
ties it does not follow that the fur¬ 
ther management of the enterprise 
or its settlement falls on the sur¬ 
vivor, ®r that he has the right to 
the possession and disposition of its 
assets for the purpose of making set¬ 
tlement, such as is generally the 


case when one partner dies and 
thereby the partnership is dissolved, 
where the joint adventure could be 
continued by co-operating with the 
proper representatives of the de¬ 
ceased party so that the property of 
the joint adventure would not be 
sacrificed and its purpose might be 
reasonably carried out.—^Pfingstl v. 
Solomon, supra. 

72. Ala.—Corpus JPuzis dted in 
Pflngstl V. Solomon, 197 So. 12, 15, 
240 Ala. 58. 

N.J.—Braddock v. Hinchman, 79 A. 

419, 78 N.J.Eq. 270. 

73- Ala.—Pflngstl v. Solomon, 197 
So. 12, 240 Ala. 58. 

Saud syndicate 

Death or transfer of interest of 
shareholder in land syndicate was 
held not to terminate it—^Horner v. 
Meyers. 4 Ohio S, & C.P. 404, 1 Ohio 
N.P. 314. 

74. N.T.—Fox V. Mahoney, 36 N.T. 

S. 679, 91 App.Div. 364. 

Okl.—Corpus Juris quoted ia Fergu¬ 
son V. Nagle, 15 P.2d 1, 3, 169 Okl. 
219. 

Substitutiou of party 
Where two brothers and a sister 
agreed to contribute their efforts In 
payment of land taken in the name 
of the two brothers, and to give the 
sister for her services an equal share 
therein, the substitution of another 
brother for one of the brothers who 
died continued and consummated 
such Joint adventure.—Gehlhar v. 
Konoske, 195 N.W, 558, 50 N.D. 256. 
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75- N.J.—Braddock v. Hinchman, 79 
A. 419, 78 N.J.Eq. 270. 

33 C.J. p 850 note 57. 

76. N.T.—Ongley v. Marcin, 168 N. 
Y.S. 30, 180 App.Div. 685—Pox v. 
Mahoney, 86 N.T.S. 679, 91 App. 
Div. 364. 

33 C.J. p 850 note 58. 

77. Okl.—Corpus Juris quoted in 
Ferguson v. Nagle, 16 P.2d 1, 3. 
159 Okl. 219. 

78. N.T.—Stem v. Warren, 161 N.T. 

S. 247, 96 Misc. 362. 

79. N.T.—In re Scott’s Will, 204 N. 

T. S. 478. 

80 . Ala.—^McDonough v. Saunders, 
78 So. 160, 201 Ala. 321. 

33 C,J. p 850 note 69. 

Cncouscioiiable agreement not shown 
Evidence failed to show that joint 
venture contract was unconscionable, 
so as to warrant its cancellation.— 
Knowal v. Sang, 20 N.W.2d 212, 312 
Mich. 339. 

81. U.S.—In re Gotfried, D.C.CaX, 45 
P.Supp. 939. 

Ala.—Pflngstl V. Solomon, 197 So. 12, 
240 Ala. 68. 

Iowa.—Green v. Kubik, 239 N.W. 589, 
213 Iowa 763. 

N.T,—Eastman v. Axelbank, 285 N.T. 

S. 1, 246 App.Div. 842. 

33 C.J. p 850 note 70. 

82. Iowa.—Green v. Kubik, 239 N. 
W. 589, 213 Iowa 763. 

33 C.J. p 850 note 71. 

Both 3 >arties 

In order to warrant a dissolution. 
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Misconduct of member. Equity will dissolve a 
joint adventure for such misconduct on the part of 
a member as would justify the dissolution of a part¬ 
nership for the same cause,S3 but will not do so for 
slight or trivial derelictions. 

Receivership, A court of equity will not appoint 
a receiver in a suit for the dissolution of a joint 
adventure where the business is such as cannot suc¬ 
cessfully be carried on under a receivership and 
the active member is solvent and able to respond in 
damages.35 A receiver may be appointed, however, 
where necessary to preserve the property and the 
rights of all persons concerned and to bring about 
by a sale the equitable distribution of the pro- 

ceeds.36 

§ 5. Mutual Rights, Duties, and Liabilities of 
Parties 

a. In general 


b. Duty to exercise good faith 

c. Mutual agency 

d. Promotion of enterprise 

e. Duty to carry on enterprise and to ex¬ 

ercise reasonable skill and care 

a. In General 

The mutual rights and liabilities of Joint adventurers 
in respect of their common enterprise are substantially 
those of partners. 

Where a joint adventure is established, either by 
direct evidence of a mutual agreement to that end 
or by proofs of facts and circumstances from which 
it is made to appear that such enterprise was in 
fact entered into, the law fixes the rights of the 
parties,37 and substantially the same principles that 
apply to a partnership govern the mutual rights 
and liabilities of joint adventures in respect of 
their common enterprise.38 Thus, while it has been 
stated that it is necessary to estimate and define the 


both parties to the joint adventure 
must enter into the quarreling and 
bickering.—Green v. Kubik, supra. 

83. N.Y.—^Hubbell v. Buhler, 43 Hun 
S2. 

Tex.—Thompson v. Duncan, Com. 

App.. 44 S.W.2a 904. 

33 C.J. p 851 note 72. 

84. Ala.—McDonough v. Saunders, 
78 So. 160, 201 Ala. 321. 

Tex.—Thompson v. Duncan, Com. 

App.. 44 S.W.2d 904. 

W.Va.—^Holloway v. Horn, 162 S.E. 
62, 111 W.Va. 366. 

85. U.S.—Bernitt v. Smith-Powers 
Logging Co., C.C.Or., 184 P. 139. 

33 C.J. p 851 note 77. 

In absence of strong equities to 
support such decree, court will not 
interfere with management of joint 
adventure by parties thereto, and 
will not appoint receiver to sell land 
in which capital of joint adventurers 
has been Invested.—Kaufman v. Cat- 
zen, 130 S.E. 292, 100 W.Va. 79— 
Annon v. Brown, 63 S.E. 691, 65 W. 
Va. 34. 

80. Pa.—Sellers v. Hanratty, 22 A. 
2d 697, 343 Pa. 316. 

87. Mo.—Corpus Juris quoted in 
Denny v. Guyton, 40 S.W.2d 562, 
571, 327 Mo. 1030‘. 

33 C.J. p 848 note 28. 

Syndicate agreement 
Where it was agreed that there 
should be no liability to purchase 
stock unless responsible parties sub¬ 
scribed a specified amount, absolute 
obligations to purchase were re¬ 
quired.—Jackson v. Clemson, 156 A. 
540, 103 Pa.Super. 39. 

U.S.—In re Taub, C.C.A.N.T., 4 
P.2d 993. 

*Cal.—^Zeibak v. Nasser, 82 P.2d 376, 
12 Cal. 2d 1—Nelson v. Abraham, 


App., 162 P.2d 833—Watterson v. 
Knapp, 95 P.2d 154, 35 Cal.App.2d 
283—Lerner v. Sanderson, 14 P. 
2d 564, 126 CaLApp. 481—Ford & 
McNamara v. Wilson, 6 P.2d 996, 
119 CaLApp. 475—^Tufts v. Mann, 

2 P.2d 500, 116 CaLApp. 170—Men- 
efee v. Oxnam, 183 P. 379, 42 Cal. 
App. 81. 

Conn.—^Lesser v. Smith, 160 A 302, 
115 Conn. 86. 

Ill.—^Hagerman v. Schulte, 181 N.E. 
677, 349 Ill. 11—Bass v. Wawrzon- 
ek, 47 N.E.2d 531, 318 IlLApp. 233. 

Ind.—^Dlddel v. American Sec. Co., 
161 N.E. 689, 94 Ind.App. 639. 

Iowa.—Johanik v. Des Moines Drug 
Co.. 17 N.W.2d 385. 

Ky.—^Jones v. Nickell, 179 S.W.2d 
195, 297 Ky. 81. 

La.—^McCann v. Todd, 14 So.2d 469, 
203 La. 631—^Toung v. Reed, App., 
192 So. 780. 

Md.—Hambleton v. Rhind, 36 A 697, 
8-4 Md. 456, 40 L.R.A 216. 

Mich.—^Johnson v. Ironside, 235 N.W. 
209, 253 Mich. 428—Keiswetter v. | 
Ruhenstein, 209 N.W. 154, 235 

Mich. 36, 48 AL.R. 1049. 

Minn.—Kitzman v. Postier & Kruger 
Co., 283 N.W. -542, 204 Minn. 343— 
Crawford v. Lugoff, 220 N.W. 822, 
175 Minn. 226—Kelly-How-Thomp- 
son Co. V. Minnesota Loan & Trust 
Co., 199 N.W. 233, 159 Minn, 629— 
Swanson v. Lindstrom, 185 N.W. 
950, 161 Minn. 19. 

Miss.—Sample v. Romine, 8 So.2d 
257, 193 Miss. 706, suggestion of 
error overruled 9 So.2d 643, 193 
Miss. 706, corrected on other 
grounds 10 So.2d 346, 193 Miss. 
706. 

Mo.—^Denny v. Guyton, 40 S.W.2d 
562, 327 Mo. 1030. 

Mont—^Rae v. Cameron, 114 P.2d 
1060, 112 Mont. 169. 
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Neb.—Soulek v. City of Omaha, 299 
N.W. 368, 140 Neb. 151. 

N.D.—Gehlhar v. Konoske, 195 N.W. 
558, 50 N.D. 256. 

Okl.—^Vilbig Const Co. v. Whitham, 
152 P.2d 916, 194 OkL 460—Com¬ 
mercial Lumber Co. v. Nelson, 72 
P.2d 829, 181 Okl. 122—Twyford v. 
Sonken-Galamba Corporation, 60 P. 
2d 1050, 177 OkL 486—Dobbins v. 
Texas Co., 275 P. 643, 136 Okl. 40— 
Boles V. .4.kers, 244 P. 182, 116 Okl. 
266—0. K. Boiler & Welding Co. v. 
Minnetonka Lumber Co., 229 P. 
1045, 103 Okl. 226. 

Or.—Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2d 957, 
174 Or. 553. 

Tex.—Thompson y. Duncan, Com. 
App., 44 S.W.2d 904—Sanchez v. 
Dixon, Civ.App., 59 S.W.2d 425, re¬ 
versed on other grounds, Dixon v. 
Sanchez, 91 S.W.2d 325, 127 Tex. 
191. 

Va.—^Horne v. Holley, 188 S.E. 169, 
167 Va. 234. 

Wash.—^Poutre v. Saunders, 143 P.2d 
554, 19 Wash.2d 561—Harm v. 

Boatman, 222 P. 478, 128 Wash. 

202 . 

W.Va.—Gelwicks v. Homan, 20 S.E. 

2d 666, 124 W.Va. 572. 

Wis.—In re Week’s Estate, 235 N. 
W. 448, 204 Wis. 178—Reinig v. 
Nelson, 227 N.W. 14, 199 Wis. 482. 
Wyo.—Goldberg v. Miller, 93 P.2d 
947, 64 Wyo. 485, rehearing denied 
96 P.2d 570, 54 Wyo. 485. 

The principles which govern a 
limited partnership apply as between 
the parties to a joint adventure cre¬ 
ated for a specific purpose. 

Cal.—^Arnold v. Humphreys, 33 P.2d 
67, 138 Cal.App. 637. 

Ky.—Caskey v. Bradley, 168 !S.W.2d 
36, 392 Ky. 789. 
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§ 5 


mutual rights and obligations of joint adventures 
in the light of the particular facts involved^^ and 
the character of the business or undertaking en¬ 
gaged in, so joint adventurers may agree to fix their 
rights as they choose,Si and it is this agreement 
which governs the relationship, rights, and duties 
of the parties, inter sese, and not the contract con¬ 
stituting the subject of the venture.ss 

A change in the agreement of joint adventure, 
without the knowledge or consent of the joint ad¬ 
venturer, will not cause him to lose his rights 
thereunder,9s and the fact that the joint enterprise 
is undertaken in the name of only one of the coad¬ 
venturers does not confer on him rights which he 
otherwise would not enjoy; nor does it impair or 
diminish the rights of his coadventurer.94 Like a 


partner, a joint adventurer may dispose of his in¬ 
terest in the enterprise to a third person,95 and a 
person may acquire his coadventureris rights.96 A. 
party to a joint adventure may endeavor to pre¬ 
vent a breach of faith toward third persons acting- 
in good faith, without prejudicing his own rights.S'T 

b. Duty to Exercise G-ood Faith 

Joint adventurers owe one another the duty to ob¬ 
serve the utmost good faith in all that relates to their 
common interest, from the beginning of negotiations for 
the formation of the enterprise to its termination. 

Where persons engage in a common enter¬ 
prise by way of joint adventure, each has the 
right to demand and expect from his associates- 
the utmost good faith,9S and is entitled to demand 


In equity, the rights of the par¬ 
ties to a joint adventure are con¬ 
trolled by the principles applicable 
to partners.—^Bell v. Johnston, 126 
A, 187, 281 Pa 57. 

On dissolution 

A statute setting forth the rights 
of partners when dissolution is 
caused in contravention of the part¬ 
nership agreement applies to the 
rights of joint adventurers similarly 
situated, even though the actual dis¬ 
solution Is effected hy decree hut 
caused by the wrongful conduct of a 
joint adventurer, and although no 
fixed period is set for the duration of 
the enterprise but property is leased 
for a definite period to carry on the 
common business.—Zeibak v. Nasser, 
82 P.2d 375, 13 Cal.2d 1. 

89. N.T.—Utica Trust & Deposit Co. 

V. Sutton, 246 N.Y.S. 56. 231 App. 

Div. 95. 

sa Lia,—^Toung v. Reed, App., 192 

So. 780. 

91. HL—Hagerman v. Schulte, 181 

N.E. 677, 349 Ill. 11. 

TVis.—In re Week's Estate, 235 N.W. 

448, 204 Wis. 178. 

Particular agreements considered 

(1) Joint adventurers may be¬ 
come liable to each other for debts 
incurred pursuant to the enterprise, 
if the assumption of such liability 
is agreed to by them.—Mechanics 
State Bank v. Tuf-Nut Garment Mfg. 
Co., 188 So. 278, 185 Miss. 589. 

(2) A joint adventurer's power, 
under the agreement of joint adven¬ 
ture, to borrow for the enterprise is 
coupled with an interest and not 
subject to revocation, and the fact 
that he borrows in his individual 
name does not show that it was for 
his individual benefit—In re Taub, 
C.C.A.N.T., 4 F.2d 993. 

(3) The promise of a coadven¬ 
turer not to compete with the joint 
adventure is ancillary to the con¬ 
tract of joint adventure.—Dutch 


Maid Bakeries v. Schleicher, 131 P. 
2d 630, 58 Wyo. 374. 

92. N.J.—Stein v. George B. Spear- 
in, Inc., 184 A, 436, 120 N.J.Eq. 169. 

93. U.S.—^Dexter & Carpenter v. 
Houston. aC.A.Va.. 20 F.2d 647. 

94. N.J.—Stein v. George B. Spear- 
in, Inc., 184 A. 436. 120 N.J.Eq. 
169. 

Creditor of adventurer 
Subject matter of Joint venture 
could not be subjected to greater 
claim of his individual creditors 
than his own interest therein could 
satisfy, and, where two of three 
joint adventurers by means of as¬ 
signments executed by third re¬ 
ceived merely their respective shares 
of fund payable to such assignor for 
benefit of all, such assignments did 
not operate as effecting transfer of 
assignor’s property available to its 
creditors; and, hence, even if exe¬ 
cuted while assignor was allegedly 
insolvent or contemplating insolven¬ 
cy, assignments were not invalid un¬ 
der statute.—Stein v. George B. 
Spearin, Inc., 184 A, 436, 120 N.J.Eq. 
169. 

95. Wyo.—Pried v. Quiberson. 217 
P. 1087, 30 Wyo. 150. 

I Sale of interest of joint adventurer 
j as not terminating enterprise see 
supra $ 4, 

90. Option given to third person 
Defendant was held entitled to ac¬ 
quire coadventurer's rights by exer¬ 
cising option given to third person, 
who concealed increased value of 
rights.—Flews v. Burrage, D.C.Mass., 
19 P.2d 412. 

97- Ala,—^Dillard v. Whe clock, 110 
So. 278, 215 Ala. 195. 

9B. U.S.—Tompkins v. Commission¬ 
er of Internal Revenue, C.C.A., 97 
P,2d 596—^Dexter & Carpenter v 
Houston, C.C.A.Va., 20 F.2d 647— 
Hey V. Duncan, C.C.A.I1L, 13 F.2< 
794—In re Gotfried, D.C.Cal., 41 
F.Supp. 939. 


Ala.—Corpus Juris cited in Van Heu- 
vel V. Roberts, 127 So. 506, 509, 221 
Ala. >83. 

Ariz.—Waddell v. White,. 108 P.2(r 
565, 56 Ariz. 420, rehearing denied 
109 P.2d 843, 56 Ariz. 625. 

Cal.—^Mac Isaac v. Pozzo^ 161 P.2d* 
449, 26 Cal.2d 805—^Arnold v. 

Humphreys, 33 P.2d 67, 138 Cal. 
App. 637—Ford & McNamara v- 
Wilson, 6 P.2d 996, 119 Cal.App. 
475—San Francisco Iron & Metal" 
Co. V. American Milling & Indus¬ 
trial Co., 1 P,2d 1008, 115 CaLApp. 
238—Vail v. Pacific Fish Products* 
Co., 243 P. 869, 76 CaLApp. 58. 

Fla.—Corpus Juris cited in Willis v. 
Fowler, 136 So. 358, 365, 102 Fla. 
5o. 

Idaho.—^Tolmie v. San Diego Prult 
Produce Co., 68 P.2d 61, 67 Idaho 
631—Corpus Juris cited in Reid v. 
V. Keator, 39 P.2d 926> 932, '55 Ida¬ 
ho 172. 

Ill.—^Hagerman v. Schulte, 181 N.E. 
677, 349 Ill. 11—^Bass v. Wawrzon- 
ek, 47 N.B.2d 531, 318 HLApp. 233. 

Ky.—Jones v. Nickell, 179 S.W.2d* 
195, 297 Ky, 81. 

Me.—Corpus Juris cited in Simpson 
V. Richmond Worsted Spinning' 
Co., 146 A. 250, 254, 128 Me. 22. 

Md.—^Etombleton v. Rhind, 36 A. 697, 
84 Md. 456, 40 L..R.A. 216. 

Minn.—^Kitzman v. Postier & Kruger 
Co.. 288 N.W. 542, 204 Minn. 543— 
Corpus Juris cited in Crawford v. 
Lugoff, 220 N.W. 822, 523, 175 
Minn. 226—Graffam v. Lynott, 212 
N.W. 937, 170 Minn. 434—Bring- 
gold V. Stucky, 202 N.W. 739, 162 
Minn. 343—^Kelly-How-Thompson 

Co. V. Minnesota Loan & Trust 
Co., 199 N.W. 233, 169 Minn. 629— 
Gasser v. Wall, 126 N.W. 284, 111 
Minn. 6. 

Miss.—Sample v. Remine, 8 So. 2d 
267, 193 Miss. 706, suggestion of 
error" overruled 9 So.2d 643, 193 
Miss. 706, corrected, on other 
grounds, 10 Sa2d 546,. 195 Miss. 
706. 
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and expect fairness,honesty,! integrity,^ and j terests. Within the scope of the enterprise,^ they 
loyalty,3 in all that relates to their common in- | stand in a fiduciary relation, each to the other,® or 


Mo.—Seehorn v. Hall, 32 S.W. 643, 
130 Mo. 257—Feinberg v. Millner, 
App., 178 S.W.2d 108. 

Neb.—Corpus Jaris cited in. Alexan¬ 
der V. Turner, 297 N.W. 589, 592, 
139 Neb. 364. 

NT.X—Plant-Erickson v. Ditter, 24 A. 
2d 379, 131 N.J.Eq. 163—Stein v. 
George B. Spearin, Inc., 184 A. 436, 
120 N.J.Eq. 169—Coopers tein v. 
Shapiro, 179 A. 29, 118 N.J.Eq. 337 
—^Wiley V. Wirbelauer, 174 A. 20, 
116 N.J.Eq. 391—Bowne v. Wind¬ 
sor, 151 A. 124, 106 N.J.Eq. 415, af¬ 
firmed 154 A. 768, 108 N.J.Eq. 274. 
N.Y.—New Yorkers Producing Cor¬ 
poration V. Moss, 262 N.Y.S. 113, 
237 App.Div. 567—Hammond Oil 
Co. V. Standard Oil Co., 253 N.Y.S. 
734, 233 App.Div. 526, reversed, on 
other grounds, 181 N.E. 583, 259 N. 
Y. 312—Modlin v. Licht, 231 N.Y.S. 
265. 224 App.Div. 614, affirmed 170 
N.E. 154, 252 N.Y. 589—Mariani v. 
Summers, 52 N.Y.S. 2d 750, af¬ 
firmed 56 N.Y.S.2d 537, 269 App. 
Div. 840. 

N.D.—Gehlhar v. Konoske, 195 N.W. 
558, 50 N.D. 256. 

Okl.—^Vilbig Const. Co. v. Whltham, 
152 P.2d 916, 194 Okl. 460—Black- 
stock Oil Co. v. Gaston, 87 P.2d 
1087, 184 Okl, 489—Martin v. Clem, 
280 P. 826, 138 Okl. 245—Kirkpat¬ 
rick v. Baker, 276 P. 193, 135 OkL 
142—Perry v% Morrison, 247 P. 
1004, 118 Okl. 212—Florence v. 

Thompson, 218 P. 800, 92 Okl. 156 
—Cassidy v. Gould, 208 P. 780, 86 
Okl. 217—Cassidy v. Homer, 208 
P. 775, 86 Okl. 220—Dike v. Mar¬ 
tin. 204 P. 1106, 85 Okl. 103. 

Or.—Walls V. Gribble, 124 P.2d 713, 
168 Or. 542. 

Pa.—William Goldstein Co. v. Joseph 
J. & Reynold H. Greenberg, Inc., 
42 A.2d 551, 352 Pa. 259—Jackson 
V. Clemson, 156 A. 540, 103 Pa.Su- 
per. 39. 

Tex.—Thompson v. Duncan, Com. 
App., 44 S.W.2d 904—Corpus Juris 
in Whatley v, Cato Oil Co., 
Civ.App., 115 S.W.2d 1205, 1209— 
Corpus Juris cited in. Dorino v, 
Holcombe, Civ.App., 71 S.W.2d 402, 
406—Corpus Juris quoted in, Grif¬ 
fin V. Reilly, Civ.App., 275 S.W. 
242, 246. 

^a.—Horne v. Holley, 188 S.B. 169, 
167 Va. 234. 

Wash.—Harm v. Boatman, 222 P. 

478, 128 Wash. 202. 

W.Va.—Gelwicks v. Homan, 20 S.E. 

2d 666, 124 W.Va. 572. 

Wyo.—^Wyoming-Indiana Oil & Gas 
Co. v. Weston, 7 P.2d 206, 43 Wyo. 
526, 80 A.L.R. 1037—Fried v. Guib- 
erson, 217 P. 1087, 30 Wyo. 150. 

*33 C.J. p 851 note 83. 

99. U.S.—Dexter & Carpenter v. 
Houston, aaAtVa,, 30 F,3d 347, 


Ala.—Van Heuvel v. Roberts, 127 So. 
506, 221 Ala. 83. 

Ky.—Jones v. Nickell, 179 S.W.2d 
195, 297 Ky. 81. 

Mich.—Latimer v. Piper, 246 N.W. 
65, 261 Mich. 123. 

Mo.—Seehorn v. Hall, 32 S.W. 643, 
130 Mo. 257. 

Or.—Walls V. Gribble, 124 P.2d 713, 
168 Or. 542. 

1. U.S.—Dexter & Carpenter v. 
Houston, C.C.A.Va., 20 F.2d 647. 

Ky.—Jones v. Nickell, 179 S.W.2d 
195, 297 Ky. 81. 

Miss.—Sample v. Romine, 8 So.2d 
257, 193 Miss. 706, suggestion of 
error overruled 9 So.2d 643, 193 
Miss. 706, corrected, on other 
grounds, 10 So.2d 346, 193 Miss. 
706. 

N.Y.—^Mariani v. Summers, 52 N.Y. 
S.2d 750, affirmed 56 N.Y.S.2d 537, 
269 App.Div. 840. 

N.D.—Gehlhar v. Konoske, 195 N.W. 
558, 50 N.D. 256. 

Or.—Walls V. Gribble, 124 P,2d 713. 
168 Or. 542. 

Va.—Horne v. Holley, 188 S.B. 169, 

167 Va. 234. 

“Not honesty alone, but the punc¬ 
tilio of an honor the most sensitive, 
is then the standard of behavior.” 
N.Y.—^Meinhard v. Salmon, 164 N.E. 

545. 546, 249 N.Y. 458, 62 A.L.R. 1. 
Pa.—William Goldstein Co. v. Joseph 
J. & Reynold H. Greenberg, Inc., 
42 A.2d 551, 555, 352 Pa. 259. 

Wyo.—^Wyoming-Indiana Oil & Gas 
Co. V. Weston, 7 P.2d 206, 211, 43 
Wyo. 526, 80 A.L.R. 1037. 

2. Mich.—Latimer v. Piper, 246 N. 
W. 65, 261 Mich. 123. 

3. Cal.—^Mac Isaac v. Pozzo, 161 P. 
2d 449, 26 Cal.2d 809. 

Ky.—Jones v. Nickell, 179 S.W.2d 
195, 297 Ky. 81. ’ 

Mo.—Denny v. Guyton, 40 S.W.2d 
562, 327 Mo. 1030. 

N.Y.—^Hammond Oil Co. v. -Standard 
Oil Co. of New Jersey, 181 N.E. 
'583, 259 N.Y. 312—Meinhard v. 

Salmon, 164 N.E. 545. 249 N.Y. 458, 
62 A.L.R. 1—Claude Neon Lights 
V. Federal Electric Co., 236 N.Y.S. 
692, 135 Misc. 113. 

Or.—Walls V. Grihble, 124 P.2d 713, 

168 Or, 542. 

Pa.—^William Goldstein Co. v. Joseph 
J. & Reynold H. Greenberg, Inc,, 
42 A.2d 651. 352 Pa. 259. 

Wyo.—Wyoming-Indiana Oil & Gas 
Co. V. Weston, 7 P.2d 206, 43 Wyo. 
526, 80 A.L.R. 1037. 

4. U.S.—Harris v. Morse, D.C.N.Y., 
54 F.2d 109. 

Agent in independent transaction 
A party to a joint adventure, act¬ 
ing as agent for a member thereof, 
in an independent transaction, does 
not owe fiduciary duties to the other 
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members of the common enterprise, 

in so far as that transaction is con¬ 
cerned.—^Harris v. Morse, supra. 

5. U.S.—Corpus Juris quoted in 
Dexter & Carpenter v. Houston, C. 
C.A.Va., 20 P.2d 647. 652—Plews v. 
Burrage, D.C.Mass., 19 F.2d 412— 
Hey V. Duncan. C.C.A.I11., 13 P.2d 
794—Cray, McFawn & Co. v. Heg- 
arty, Conroy & Co., D.C.N.Y., 27 P. 
Supp. 93, affirmed, C.C.A., 109 F. 
2d 443. 

Ala.—Van Heuvel v. Roberts, 127 So. 
506, 221 Ala. 83. 

Ariz.—^V^addell v. White, 108 P.2d 
565, 56 Ariz. 420, rehearing denied 
109 P.2d 843. 56 Ariz. 525. 

Cal.—Mac Isaac v. Pozzo, 161 P.2d 
449, 26 Cal.2d 809—Wiltsee v. Cali¬ 
fornia Employment Commission, 
158 P.2d 612, 69 Cal.App.2d 120— 
Beck V. Cagle, 115 P.2d 613, 46 
Cal.App.2d 152—Larson v. Lewis- 
Simas-Jones Co., 84 P.2d 296. 29 
Cal.App.2d 83—Arnold v. Humph¬ 
reys, 33 P.2d 67, 138 Cal.App. 637 
—Rodriguez v. Bulotti, 11 P.2d 9, 
123 Cal.App. 264—Ford & McNa¬ 
mara v. Wilson, 6 P.2d 996, 119 
Cal.App. 475—San Francisco Iron 
& Metal Co. v. American Milling 
& Industrial Co., 1 P.2d 1008, 115 
Cal.App. 238—^Andrews v. Bush, 
293 P. 152, 109 Oal.App. 511. 

Idaho.—^Tolmie v. San Diego Fruit & 
Produce Co., 68 P.2d 61. 57 Idaho 
.631—Corpus Juris cited in Reid v. 
Keator, 39 P.2d 926, 932, 55 Idaho 
172. 

Ill.—^Hagerman v. Schulte, 181 N.E. 
677, 349 Ill. 11—^Bass v. Wawrzon- 
ek, 47 N.E.2d 531, 318 Ill.App. 233. 

Iowa.—Johanik v. Des Moines Drug 
Co., 17 N.W.2d 385. 

Ky.—Jones v. Nickell, 179 S.W,2d 
195, 297 Ky. 81. 

Me.—Corpus Juris cited in Simpson 
V. Richmond Worsted Spinning 
Co., 145 A, 250, 254, 128 Me. 22. 

Mass.—Pitch v. Ingalls, 170 N.E. 833, 
271 Mass. 121. 

Mich.—Corpus Juris quoted in Lane 
V. Wood, 242 N.W. 909, 911, 259 
Mich. 266. 

Miss.—Sample v. Romine, 8 So.2d 
257, 193 Miss. 706, suggestion of 
error overruled 9 So.2d 643, 193 
Miss. 706, corrected, on other 
grounds, 10 So.2d 346, 193 Miss. 
706. 

Neb.—Corpus Juris cited in Alexan¬ 
der v. Turner, 297 N.W. 589, 592, 
139 Neb. 364—Corpus Juris quoted 
in Baldrige v. Plothow, 242 N.W. 
414, 416, 123 Neb. 218. 

N.J. — Plant-Erickson v. Ditter, 24 A. 
2d 879, 131 N.J.Eq. 163— Stein v. 
George B. Spearin, Inc., 184 A. 436, 
120 N.J.Eq. 169— Cooperstein v. 
Shapiro, 179 A, 29, 118 N.J.Eq. 337 
—Wiley V, Wirbelauer, 174 A, 20, 
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in a close® relationship of trust and confidence,^ 
and are bound by the same standards of good con¬ 
duct and square dealing as are required between 
partners.® Each member of a joint adventure has 
the right to demand and expect from his associates 
full,® fair,i® open,and honesti® disclosure of ev- 
er}"thing affecting the relationship. 


Since every member of a joint adventure is re¬ 
garded as the trustee or fiduciary of his coadven¬ 
turers, a joint adventurer is strictly accountable to 
his coadventurers for the subject matter of the 
common enterprise,!® and, if he is recreant to his 
trust, any rights which they may have been denied 
are recoverable.!^ It is his duty to guard the rights 


IIS N.J.Eq. 391—^Bowne v. Wind- | 
sor, 151 A. 124, 106 N.J.Eq. 415, af¬ 
firmed 154 A. 768, 108 N.J.Eq- 274. 
N.Y.—Meinhard v. Salmon, 164 N.E. ' 
545, 249 N.Y. 458, 62 A.L..R. 1— 
Underhill v. Schenck, 143 N.E. 773, 
238 N.Y. 7, 33 A.L..R. 303—Endries 
V. Paddock, 271 N.Y.S. 848, 241 
App.Div. 195, affirmed 196 N.E. 562, 
267 NY. 526—New Yorkers Pro¬ 
ducing Corporation v. Moss. 262 N. 
Y.S. 113, 237 App.Div. 567—Ham¬ 
mond Oil Co. V. Standard Oil Co., 
253 N.Y.S. 734, 233 App.Div. 526, I 
reversed, on other grounds, 181 N. 
E. 583, 259 N.Y. 312—Marian! v. 
Summers, 52 N.Y.S.2d 750, affirmed 
56 N.Y.S.2d 537, 269 App.Div. 840. 
Okl.—Vilbig Const. Co. v. Whitham, 
152 P.2d 916. 194 Okl. 460—Black- 
stock Oil Co. V. Caston, 87 P.2d 
1087, 184 Okl. 4S9—Wynne v. Gib¬ 
son, 27 P.2d 849, 167 Okl. 114— 
Martin v. Clem, 280 P. 826, 138 
Okl. 245—Kirkpatrick v. Baker, 
276 P. 193, 135 Okl. 142—Perry v. 
Morrison. 247 P. 1004, 118 Okl. 212 
—Florence v. Thompson, 218 P. 
800, 92 OkL 156—Cassidy v. Gould, 
208 P. 780, 86 Okl. 217—Cassidy v. 
Homer. 208 P. 775, 86 Okl. 220— 
Dike V. Martin, 204 P. 1106, 85 
Okl. 103. 

Or.—Walls V. Grlbble, 124 P.2d 713, 
168 Or. 542. 

Tex.—Johnson v. Peckham, 120 S.W. 
2d 786, 132 Tex. 148, 120 A.L.R 
720—Thompson v. Duncan, Com. 
App., 44 S.W.2d 904— Corpus Juris 
quoted in Whatley v. Cato Oil Co., 
Civ.App., 115 S.W.2d 1205, 1209— 
Corpus Juris quoted in Griflln v. 
Reilly, Civ.App., 275 S.W. 242, 2-46. 
Va.— Corpus Juris quoted in Horne 
v. Holley, 188 S.B. 169, 172, 167 Va. 
234. 

W.Va.—Gelwicks v. Homan, 20 S.E. 

2d 666. 124 W.Va. 572. 

Wyo.—^Dutch Maid Bakeries v. 
Schleicher, 131 P.2d 630, 68 Wyo. 
374—Pried v. Guiberson, 217 P. 
1087, 30 Wyo. 150. 

33 C.J. p 851 note 84. 

Fiduciary relation of joint adventur¬ 
ers as to purchase and sale of 
property see infra § 7. 

The manager of the common enter¬ 
prise owes the heavier weight of du¬ 
ty to his eoadventurers.—Meinhard 
V. Salmon, 164 N.E. 545, 249 N.Y. 458, 
62 A.Ij.R. 1—^Hammond Oil Co. v. 
Standard Oil Co., 253 N.Y.S. 734, 233 
App.Div. 526, reversed on other 
grounds 181 N.E. 583, 259 N.Y. 312. 


Property or business 

A fiduciary relationship exists be¬ 
tween coadventurers if the transac¬ 
tion is in relation to social property 
or within the scope of social busi¬ 
ness.—Johnson v. Ironside, 227 N.W. 
732, 249 Mich. 35. 

6. Cal.—^Wiltsee v. California Em¬ 
ployment Commission, 158 P.2d 

612, 69 Cal.App.2d 120—^Howard v. 
Societa Di Unione B Beneficenza 
Italiana, 145 P.2d 694, 62 Cal.App. 
2d 842—Beck v. Cagle, 115 P.2d 

613, 46 Cal.App.2d 152—^Larson v. 
Lewis-Simas-Jones Co., 84 P.2d 
296, 29 Cal.App.2d 83. 

7. Ala.—^Van Heuvel v. Roberts, 127 
So. 506, 221 Ala. 83. 

Cal.—^Hendrickson v. California Talc 
Co.. 130 P.2d 806, 55 Cal.App.2d 
467—Tufts V. Mann, 2 P.2d 600, 
116 Cal.App. 170. 

Ill.—Bass V. Wawrzonek, 47 N.B.2d 
531, 318 IlLApp. 233. 

Mich.—Johnson v. Ironside, 227 N.W. 
732, 249 Mich. 35. 

Minn.—^Kitzman v. Postier & Kruger 
Co., 283 N.W. 542, 204 Minn. 343— 
Gasser v. WaU, 126 N.W. 284, 111 
Minn. 6. 

Mo.—Seehom v. Hall, 32 S.W. 643, 
130 Mo. 257. 

N.J.—^Plant-Erickson v. Ditter, 24 A. 
2d 379, 131 N.J.Eq. 163—Cooper- 
stein V. Shapiro, 179 A, 29, 118 N. 
J.Eq. 337—Wiley v. Wirbelauer, 
174 A. 20, 116 N.J.Eq. 391—Bowne 
V. Windsor, 131 A. 124, 106 N.J.Eq. 
415, affirmed 154 A. 768, 108 N.J. 
Eq. 274, 

Va.—Home v. Holley, 188 S.B. 169, 
167 Va. 234. 

Wash.—Harm v. Boatman, 222 P. 

478, 128 Wash. 202. 

Wis,—Goldman v. Pryor, 179 N.W. 
673, 172 Wis. 462. 

8. U.G. —Corpus Juris quoted in 
Dexter & Carpenter v. Houston, C. 
C.A.Va., 20 P.2d 647, 652. 

Mich.— Corpus Juris quoted iu Lane 
V. Wood, 242 N.W. 909, 911, 259 
Mich. 266. 

Minn.—^Kelly-How-Thompson Co. v. 
Minnesota Loan & Trust Co., 199 
N.W. 233, 159 Minn. 529. 

Neb.— Corpus Juris cited in Alexan¬ 
der V. Turner, 297 N.W. 589, 592, 
139 Neb. 364— Corpus Juris quoted 
in Baldrige v. Flothow, 242 N.W. 
414, 416, 123 Neb. 218. 

Tex.— Corpus Juris quoted in What¬ 
ley V. Cato Oil Co., Civ.App., 115 
S.W, 2d 1205, 1209 — Corpus Juris 
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quoted in Griffin v. Reilly, Civ. 
App., 275 S.W. 242, 246. 

Va.—Corpus Juris quoted in Horne 

V. Holley, 188 S.E. 169, 172, 167 Va. 
234. 

33 C.J. p 852 note 85. 

9. U.S.—In re Gotfried, D.C.Cal., 45 
F.Supp. 939. 

Mich.—^Latimer v. Piper, 246 N.W. 
65, 261 Mich. 123. 

Minn.—Crawford v. LugofC, 220 N. 

W. 822, 175 Minn. 226. 

Mo.—^Denny v. Guyton, 40 S.W.2d 
562, 327 Mo. 1030—Seehom v. Hall, 
32 S.W. 643, 130 Mo. 257. 

Va.—Horne v. Holley, 188 S.B. 169, 
167 Va. 234. 

Preference 

Associates in a common enterprise 
owe each other the duty to make full 
and fair disclosure of any preference 
not common to all of them.—Munson 
V. Fishburn, 190 P. 808, 183 Cal. 206 
—^Hendrickson v. California Talc Co., 
130 P.2d 806, 65 Cal.App.2d 467. 

10. Cal.—^Universal Sales Corpora¬ 
tion V. California Press Mfg. Co., 
128 P.2d 665, 20 Cal.2d 751. 

Mich.—Johnson v. Ironside, 227 N.W. 
7.32, 249 Mich, 35. 

Wis.—Goldman v. Cosgrove, 179 N. 
W. 673, 172 Wis. 462. 

IL Cal.—Universal Sales Corpora¬ 
tion V. California Press Mfg. Co., 
128 P.2d 665, 20 Gal.2d 751. 

Mich.—^Johnson v. Ironside, 227 N. 

W. 732, 249 Mich. 35. 

Wis.—Goldman v. Cosgrove, 179 N. 
W. 673, 172 Wis. 462. 

12 . Cal.—^Universal Sales Corpora¬ 
tion V. California Press Mfg. Co., 
128 P.2d 666, 20 Cal.2d 761. 

Me.—Simpson v. Richmond Worsted 
Spinning Co., 146 A. 260, 128 Me. 
22 . 

Mich.—Johnson v. Ironside, 227 N.W. 
732, 249 Mich. 35. 

Wis.—Goldman v. Cosgrove, 179 N. 
W. 673, 172 Wis. 462. 

13. N.J.—Stein v. George B. Spear- 
in, Inc., 184 A. 436, 120 N.J.Eq. 169. 

Okl.—Wynne v. Gibson, 27 P.2d 849, 

167 Okl. 114. 

Or.—Walls V. Grlbble, 124 P.2d 713, 

168 Or. 542. 

Wash.—Wiegardt v, Becken, 149 P.2d 
929. 21 Wash.2d 59. 

14. Conn.—^Wicks v. Klnorr, 155 A. 
816, 113 Conn. 449. 

Or.—Walls V. Grlbble, 124 P.2d 713. 
168 Or. 542. 
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of his coadventurers equally with his own,i5 and he 
is forbidden to deal with the subject matter of the 
enterprise for his own advantage,and he may 
not, in promoting and carrying on the common en¬ 
terprise, lawfully obtain for himself any secret or 
unfair advantage therefrom,i7 especially where he 
is in control or possession of the joint property.^^ 
So, too, he may not enter into any secret agree¬ 
ments,^^ and, if he does, his coadventurers are en¬ 
titled to relief, whether or not they are injured.^O 
Without the consent of his associates, no member 
of a joint adventure may engage in any individual 
operations harmful to the business in which he and 
his associates are engaged,^! or so act that his per¬ 
sonal interest is hostile to the interest of another 
member of the joint adventure .22 

Duration and extent of obligation. The obliga¬ 
tion that joint adventurers owe one another to ex¬ 
ercise the utmost good faith in all that relates to 


their common interests begins with the opening of 
the negotiations for the formation of the syndi¬ 
cate,^3 applies to every phase of the business which 
is undertaken,24 and continues until the enterprise 
has been completely wound up and terminated.25 
Such obligation includes one who proposes to an¬ 
other that they both enter a joint adventure already 
in existence.26 

c. Mutual Agency 

In respect of their mutual rights and liabilities, each 
joint adventurer is both principal for himself and agent 
for his associates, within the scope of the enterprise. 

As in a partnership, in respect of their mutual 
rights and liabilities, each member of a joint ad¬ 
venture has the dual status of principal for him¬ 
self and agent for his associates, within the scope 
of the enterprise.2'7 Since a mutual agency ex¬ 
ists ,2 8 each has the right of control over the oth- 


Violation, of duty as fratid 
Idaho.—Reid v. Keator, 39 P.2d 926, 
55 Idaho 172. 

15. Or.—Walls v. Gribhle. 124 P.2d 
713, 168 Or. 642. 

Va.—^Horne v. Holley, 188 S.E. 169, 

167 Va. 234. 

16. Ala.—Van Heuvel v. Roberts, 
127 So. 506, 221 Ala. 83. 

Cal.—^Hendrickson v. California Talc 
Co., 130 P.2d 806, 55 Cal.App.2d 
467. 

17. Cal.—Mac Isaac v. Pozzo, 161 P. 
2d 449, 26 Cal.2d 809—San Fran¬ 
cisco Iron & Metal Co. v. Ameri¬ 
can Milling & Industrial Co,, 1 P.2d 
1008, 115 CaLApp. 238, 

Fla.—Willis v. Fowler, 136 So. '358, 
102 Fla. 35. 

Minn.—Graff am v. Lynott, 212 N.W. 

9.37, 170 Minn. 434. 

Mo.—Seehorn v. Hall, 32 S.W. 643, 
130 Mo. 257. 

K.J.—Plant-Erickson v. Bitter, 24 A. 
2d 379, 131 N.J.Ba. 163—Wiley v. 
Wlrbelauer, 174 A. 20, 116 N.J.Ea* 
391—^Bowne v. Windsor, 151 A. 
124, 106 N.J.Eq. 415, affirmed, 154 
A. 768, 108 N.J.Eq, 274. 

Tex.—Corpus Juris quoted la What¬ 
ley V. Cato Oil Co., Civ.App., 115 
S.W.2d 1205, 1209—Corpus Juris 
quoted ia Griffin v. Reilly, Civ. 
App„ 275 S.W. 242, 246. 

Wash.—^Harm v. Boatman, 222 P. 

478, 128 Wash. 202. 

23 C.J. p 852 note 89. 

Secret profits see infra S 11. 

18. Neb.—^Alexander v. Turner, 297 
N.W. 689, 139 Neb. 264. 

Or.—Walls V. Gribble, 124 P.2d 713, 

168 Or. 642. 

Tex.—^Thompson v. Duncan, Com. 
App., 44 S.W.2d 904. 

19. Cal.—Rodriguez v. Bulotti, 11 P. 
2d 9, 123 CalApp. 264. 


20. Cal.—Rodriguez v. Bulotti, su¬ 
pra. 

21. Tex.—Corpus Juris quoted in 
Whatley v. Cato Oil Co., Civ.App., 
115 S.W.2d 1205, 1209—Corpus Ju¬ 
ris quoted ia Griffin v. Reilly, Civ. 
App., 275 S.W. 242, 246. 

33 C.jr. p 852 note 90. 

22. U.S.—^Dexter & Carpenter v. 
Houston, C.C.A.Va., 20 P.2d 647— 
Plews V. Burrage, D.C.Mass., 19 

F. 2d 412. 

Acquisition of interest In property of 
enterprise by joint adventurer an¬ 
tagonistic to his associates see in¬ 
fra § 7. 

23. U.S.—Corpus Juris quoted ia 
Dexter & Carpenter v. Houston, C. 
C.A.Va., 20 P.2d 647, 652. 

Mich.—Corpus Juris quoted in Lane 
V. Wood, 242 N.W. 909, 911, 259 
Mich. 266. 

Neb,—Corpus Juris quoted ia Bald- ! 
rige V. Flothow, 242 N.W. 414, 416, 
123 Neb. 218. 

Tex.—Corpus Juris quoted la What¬ 
ley V. Cato Oil Co., Civ.App., 115 
S.W.2d 1205, 1209—corpus Juris 

quoted ia Griffin v. Reilly, Civ. 
App., 275 S.W. 242, 246. 

Va.—Corpus Juris quoted ia Horne 
V. Holley, 188 S.E. 169, 172, 167 Va. 
234. 

33 C.J. p 852 note 86. 

24. U.S.—Corpus Juris quoted in 
Dexter & Carpenter v. Houston, C. 

G. A.Va., 20 F.2d 647, 652. 

Mich.—Corpus Juris quoted ia Lane 
V. Wood, 242 N.W. 909, 911, 259 
Mich. 266. 

Neb.—Corpus Juris quoted in Bald- 
rige V. Flothow, 242 N.W. 414, 416, 
12.3 Neb. 218. 

Tex.—Corpus Juris quoted ia What¬ 
ley V. Cato Oil Co., Civ.App., 115 
1 S.W.2d 1205, 1209—Corpus Juris 

827 


quoted ia Griffin v. Reilly, Civ. 
App., 275 S.W. 242, 246. 

Va.—Corpus Juris quoted in Horne 
V. Holley, 188 S,E. 169, 172, 167 
Va. 234. 

33 C.J. p 852 note 87. 

25. U.S.—Corpus Juris quoted la 
Dexter & Carpenter v. Houston, C. 
C.AVa., 20 P.2d 647, 652. 

Mich.—Corpus Juris quoted ia Lane 
V. Wood, 242 N.W. 909, 911, 259 
Mich. 266. 

Neb.—Corpus Juris cited ia Alexan¬ 
der V. Turner, 297 N.W. 589, 592, 
139 Neb. 364—Corpus Juris quoted 
ia Baldrige v. Flothow, 242 N.W. 
414, 416, 123 Neb. 218. 

N.T.—^Hammond Oil Co. v. Stand¬ 
ard Oil Co. of New Jersey, 181 
N.E. 583, 259 N.Y. 312—Meinhard 
V. Salmon, 164 N.E. 545, 249 N.Y. 
458. 62 A.L.R. 1. 

Pa.—Williamson v. Dawson, 116 A. 
297, 272 Pa. 370. 

Tex.—Corpus Juris quoted ia What¬ 
ley V, Cato Oil Co., Civ.App., 115 
S.W.2d 1205, 1209—Corpus Juris 
quoted ia Griffin v. Reilly, Civ. 
App., 275 S.W. 242, 246. 

Va.—Corpus Juris quoted in Horne 
V. Holley, 188 S.E. 169, 172, 1G7 
Va. 234. 

26. Fla.—Willis v. Fowler, 136 So. 
358, 102 Fla. 35. 

27. Neb.—Soulek v. City of Omaha, 
299 N.W. 368. 140 Neb. 151. 

Wash.—Poutre v. Saunders, 143 P. 
2d 654, 19 Wash.2d 661. 

28. Cal.—^Tufts V. Mann, 2 P.2d 500, 
116 CaLApp. 170. 

Neb.—Soulek v. City of Omaha, 299 
N.W. 368, 140 Neb. 151. 

S.D.—^Fischer v. Bunch, 16 NW.2d 
541—State v. Stokke, 272 N.W. 
811, 65 S.D. 207, 110 A.L.R. 761. 
Va.—Home v. HoUey, 188 S.E. 169, 
167 Va. 234. 
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ers,29 and an equal right to a voice in performing 
the agreement of joint adventure^® as well as in 
controlling the agencies used in its performance.31 
One or more of the parties to the joint adventure 
may intrust performance to another, or others, 
but his rights in the ultimate result and his liabili¬ 
ties for negligent or wrongful performance remain 
the same.23 

d. Promotion of Enterprise 

A promoter of a joint adventure owes the duty of 
exercising the utmost good faith toward those who be¬ 
come members of the enterprise, and he is strictly ac¬ 
countable to them for violating his trust. In case of 
fraud, a subscriber may rescind his subscription and re¬ 
cover back the moneys paid by him or he may elect to 
enforce his rights under the agreement. 

Since, as stated supra subdivision b of this sec¬ 
tion, the duty of joint adventurers to observe the 
utmost good faith with respect to one another, in 
all that relates to their common interests, commenc¬ 
es with the opening of negotiations for the forma¬ 
tion of the enterprise, the promoters of a joint ad¬ 
venture, by inviting others to join with them in car¬ 
rying it on, acquire a fiduciary relation to those 
who accept the invitation, and are held to strict ac¬ 
countability for violations of the trust.34 In their 
letters and prospectuses inviting subscriptions to 
the capital to be invested in the enterprise they are 
required, not only to be absolutely frank and honest 
in their statements of their plans and purposes,35 
but to avoid the use of language which is suscepti¬ 
ble of a double meaning,3 6 for, if they use ambig¬ 
uous language, every doubt in respect thereto will 
be resolved against them in favor of a subscriber 
who is, in fact, deceived thereby,37 even though 


there may have been no actual intention to de- 

ceive.38 

However, since a misrepresentation to be fraud¬ 
ulent must be of a past or an existing fact, a mere 
statement of anticipated results contained in a 
syndicate agreement wdll not entitle one beguiled 
thereby to rescind nor can a member, in the ab¬ 
sence of fraud, rescind the contract and recover 
the money paid in by him, for any conduct of the 
promoters that does not amount to a material de¬ 
parture from the purposes of the enterprise.^® 
Also, the promoters of an enterprise are not guar¬ 
antors of its success,and the failure of a pro¬ 
moter to exercise reasonable skill and care in pro¬ 
moting a joint adventure is not a ground for the 
rescission of the contract by a disappointed sub¬ 
scriber in the absence of fraud.^2 Although, a sub¬ 
scriber, who fails to ascertain the syndicate’s sta¬ 
tus on signing the syndicate agreement and who 
remains silent when he does or can ascertain the 
facts, cannot complain of an alleged fraud, since 
he is charged with the knowledge he might have 
obtained by using the means afforded him,43 where 
he was deceived by the false representations of the 
promoters of a joint adventure, he may, on discov¬ 
ering the fraud, rescind his subscription to the cap¬ 
ital to be invested in the enterprise and may re¬ 
cover the money paid in by him,^^ or he may elect 
to enforce his rights under the agreement without 
wholly repudiating it^5 

Use of subscription moneys. Generally, promot¬ 
ers or syndicate managers of a joint adventure can¬ 
not use the money paid in by a subscriber to the 
syndicate agreement until the syndicate has been 


Wash.—^Povtre v. Saunders, 143 P.2d 
554, 19 Wash.2d 561. 

Mutual agency as to third persons 
see Infra | 13. 

29. Wash.—Poutre v. Saunders, su¬ 
pra. 

30. U.S.—^Eagle Star Ins. Co. v. 
Bean, D.C.Wash., 34 P.Supp. 300, 
affirmed, C.C.A., 134 F.2d 756. 

31. U.S.—^Eagle Star Ins. Co. v. 
Bean, supra. 

32. U.S.—Eagle Star Ins. Co. v. 
Bean, supra. 

Snitahle persons, not members of 
the common enterprise, may be ap¬ 
pointed as associate or additional 
managers, where the agreement of 
joint adventure so provides.—Davis 

V. Davis Trust Co., 166 S.E. 690, 113 

W. Va. 43. 

A director of an enterprise is not 
necessarily a member thereof; he 
may be merely an agent.—Spencer v. 
Blanke Mfg. & Supply Co„ 124 So. 
904, 220 Ala. 350. 


Subscription, agreements 
An agent of a syndicate manager, 
having complete authority as to syn¬ 
dicate operations, has authority to 
rescind subscription agreements.— 
Mahony v. Boenning, 6 A.2d 795, 335 
Pa. 215. 

33. U.S.—^Eagle Star Ins. Co. v. 
Bean, D.C.Wash., 34 P.Supp. 300, 
affirmed, C.C.A., 134 P.2d 765. 

34. U.S.—Gates v. Megargel, C.C.A. 
N.T., 266 P. 811, certiorari denied 
41 S.Ct. 13, 254 U.S. 639, 65 L.Ed. 
452. 

33 C.J. p 853 note 98. 

35. U.S.—Gregg v. Megargel, D.C.N. 
Y., 248 P. 960. 

36. U.S.—Gregg v. Megargel, supra. 

37. U.S.—Gregg v. Megargel, D.C. 
N.T., 254 P, 724. 

33 C.J. p 853 note 2. 

38. U.S.—Gregg v. Megargel, D.C. 
N.T., 264 P. 724. 

33 C.J. p 853 note 3. 
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39. N.Y.—Jermyn v. Searing, 122 N. 
E. 706, 225 N.T. 525. 

33 C.J. p 853 note 7. 

40. Mass.—Runkle v. Burrage, 88 N. 
E. 573, 202 Mass. 89. 

33 C.J. p 853 note 8. 

41. Wis.—Sicklesteel v. Edmonds, 
147 N.W. 1024, 158 Wis. 122. 

33 C.J. p 852 note 95. 

42. Mass.—Runkle v. Burrage, 88 
N.B. 573, 202 Mass. 89. 

N.T.—^Hollister v. Simonson, 63 N. 
E. 342, 170 N.T. 357. 

43. Ill.—Moran v. Union Bank of 
Chicago, 186 N.E. 182, 352 Ill. 
603. 

44. Wis.—Sicklesteel v. Edmonds, 
147 N.W. 1024, 158 Wis. 122. 

33 C.J. p 853 note 4. 

45. U.S.—Gregg v. Megargel, D.C. 
N.T., 264 P. 724. 

33 C.J. p 853 note 5. 
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formed and sufficient moneys have become avail¬ 
able for the contemplated purposes.^® 

e. Duty to Carry on Enterprise and to Exer¬ 
cise Reasonable Skill and Care 

Joint adventurers must proceed with the enterprise 
and, until Its termination, must exercise reasonable skill 
and care. 

As considered supra § 4, one who has entered 
into a contract of joint adventure with another or 
others is bound to proceed with the enterprise until 
its termination, and until that time he cannot aban¬ 
don it to save himself from an impending loss, 
or for the purpose of disrupting it and obtaining 
its benefits for himself ;48 nor can he lawfully, for 
a like purpose, do any act which obstructs the car¬ 
rying on of its business to a successful conclu¬ 
sion and, if he does, he is liable to his associ¬ 
ate or associates for the damages sustained by him 
or them from the breach of contract.^® A member 
of a joint adventure owes the duty to the other 
members thereof of co-operating with them to ef¬ 
fectuate the purposes for which all have joined, 
and it is the duty of the managers of a joint ad¬ 
venture to use the syndicate’s moneys to carry out 
the purposes contemplated by the syndicate agree¬ 
ment and for no other purpose.®^ 

A joint adventurer owes to his associates in the 


enterprise the duty to exercise reasonable skill and 
care in the conduct of its business and will be held 
liable to them in damages for losses caused by his 
negligence,®^ especially if his part in the adven¬ 
ture calls for the exercise of a particular or extra¬ 
ordinary degree of diligence and skill.®^ However,, 
he is not liable for losses which they may suffer 
through his want of discretion or mistakes of judg¬ 
ment,®® nor is the failure of a syndicate manager 
to exercise reasonable skill and care in carrying on 
a joint adventure a ground for the rescission of 
the contract by a disappointed subscriber in the ab¬ 
sence of fraud.®® 

§ 6. - Contribution of Capital 

a. In general 

b. Effect of delinquency 

a. In Creneral 

Ordinarily, a joint adventurer’s liability to contribute 
capital to the common enterprise and his rights arising 
therefrom are controlled by his agreement with his coad> 
venturers. 

Ordinarily, the agreement between or among 
joint adventurers controls as to their liability to 
make contributions of capital to the common enter¬ 
prise, as well as to their rights arising from such 
contributions,®'^ and a joint adventurer who under- 


46. N.Y.—Matter of Marvin, 168 N. 
T.S. 555, 180 App.Div. 778. 

33 C.J. p 852 note 97. 

47. Ariz.—^Lorden v. Snell, 4 P.2d 
392. 39 Ariz. 128. 

Profits and losses see infra § 11. 

48. Ariz.— Corptis Juris quoted in 
Lorden v. Snell, 4 P.2d 392, 394, 
39 Ariz. 128. 

Nev.—Gamble v. Hanchett, 133 P. 
936, 35 Nev. 319. 

49. Ariz.— Corpus Juris quoted In 
Lorden v. Snell, 4 P.2d 392, 394, 39 
Ariz. 128. 

33 C.J. p 851 note 81. 

50. Ariz.— Corpus Juris quoted ia 
Lorden v. Snell, 4 P.2d 392, 394, 
39 Ariz. 128. 

Mo.—Peinberg v. Millner, App., 178 
S.W.2d 108. 

33 C.J. p 861 note 82. 

51. Cal.—Zeibak v. Nasser, 82 P.2d 
375, 12 Cal.2d 1. 

52. N.Y.—Utica Trust & Deposit Co. 
v. Sutton, 246 N.Y.S. 66, 231 App. 
Div. 95. 

53. N.J.— Corpus Juris cited iu 
Yanco v. Thon. 167 A. 101, 103, 
108 N.J.Law 235. 

83 C.J. p 852 note 92. 

64. Wis.—Knudson v. George, 147 
N.W. 1003, 157 Wis. 620. 


55. Wis.—^Knudson v. George, su¬ 
pra. 

33 C.J. p 852 note 94. 

56. Mass.—^Runkle v. Burnage, 88 
N.E, 673. 202 Mass. 89, 

33 C.J. p 852 note 96. 

57. N.Y.—^Rosenbaum v. Schatia, 4 
N.E.2d 937, 272 N.Y. 67. 

Interest in property purchased see 
infra § 7. 

Contingent liability 

An agreement whereby the joint 
adventurers are to contribute capital 
on the happening of a specified con¬ 
tingency does not create a present 
indebtedness, but the indebtedness 
becomes absolute only on the hap¬ 
pening of the contingency.—Garrick 
V. Sturtevant, 234 P. 1080, 28 Ariz. 
5. 

Extent of liability 

(1) Where the syndicate agrree- 
ment so provides, the subscribers 
are liable on the syndicate's out¬ 
standing valid obligations to the ex¬ 
tent of the amount unpaid on their 
subscriptions.—^Davis v. Peabody 
Coal Co., Mo.App., 39 S.W.2d 1080. 

(2) One subscribing to syndicate, 
under agreement for purchase of 
land, was not bound to furnish addi¬ 
tional funds, until advised concern¬ 
ing purchase, terms, disbursements 
by managers, and status of venture. 
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—^Utica Trust & Deposit Co. v. Sut¬ 
ton, 246 N.Y.S. 56, 231 App.Div. 95. 

(3) Members of joint adventure 
for acquisition of realty in name of 
trustee were held not released from 
liability for assessments because 
at a meeting not attended by all as¬ 
sociates such members were alleged¬ 
ly released and they assigned their 
interests to trustee, where obliga¬ 
tions could not be changed except 
by unanimous consent; nor are they 
justified in refusing to pay assess¬ 
ments levied by trustee because of 
his failure to exhibit declaration of 
trust, and to deliver to them certifi¬ 
cates of participation as required by 
agreement, where trustee executed 
declaration of trust and joint ad¬ 
venture with interrelation of parties 
thereto and mutual interest therein 
did not admit of release of members 
from obligations to pay.—^Polk v. 
Chandler, 268 N.W. 732, 276 Mich. 
627. 

IlLterect on amoimt contributed 

In the absence of an agreement 
so providing, a joint adventurer is 
not entitled to interest on Ws con¬ 
tribution of capital to the venture, 
particularly where one party to the 
enterprise contributes money and the 
other party contributes labor and 
services.—Tolmie v. San Diego Fruit 
& Produce Co., 68 P.2d 61, 67 Idaho 
631. 
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takes to furnish all or a fixed share of the capital 
necessary to carry on the enterprise cannot excuse 
his delinquency on the ground that a financial pan¬ 
ic has made it impossible to borrow money for spec¬ 
ulative purposes.SS However, where it becomes 
evident that a further advance of funds to the en¬ 
terprise w’ill only entail further losses, a joint ad¬ 
venturer is not bound to go on with it, and is not 
liable in damages for a failure to do so,^^ and he is 
also excused if, by reason of the default of other 
members to provide additional funds which they 
promised to furnish, the enterprise has become 
hopeless.®® One who contributes his share under 
an agreement of joint adventure has a vested in¬ 
terest in the subject matter of the enterprise.®^ 

Contribution of more than agreed amount. A 
joint adventurer who contributes to the capital em¬ 
ployed in the enterprise more than the amount 
which he agreed to contribute as his share, or 
who pays a joint liability of himself and his associ¬ 
ates,®® or a debt incurred in the business,®^ or his 
individual note given for such debt,®® or a joint 
note given by him and his associates,®® does not 
thereby acquire any greater interest in the ven¬ 
ture.®"^ 

Right to refund. Members of a joint adventure, 
having contributed part of their agreed share of 
the capital, cannot require its return on their de¬ 
cision to withdraw,®® and a right to a refund of 
money subscribed to a syndicate, under the terms 
of an interim receipt, is lost by an election to have 
such moneys applied to the purchase of a specified 
interest in the joint adventure.®® However, on the 


termination of a joint adventure by the exercise by 
one or more of the parties of an option contained 
in the original agreement, such party or parties may 
recover the money contributed toward it.*^® 

b. Effect of Delinquency 

Joint adventurers may enforce a coadventurer's obli¬ 
gation to contribute to the common enterprise In ac¬ 
cordance with the principles applicable to contribution 
between those Indebted to a common fund. 

The obligation of a joint adventurer to provide 
the capital which he undertook to furnish may be 
enforced by his associates in accordance with the 
well settled principles applicable to contribution be¬ 
tween those indebted to a common fund;'^l and, 
if a member’s delinquency terminates the joint ad¬ 
venture or prevents the other members from un¬ 
dertaking the business for which it was formed, 
they may treat the delinquency as a breach of con¬ 
tract and hold him liable therefor.72 

Exclusion and forfeiture. While the a^eement 
remains wholly executory, the delinquent member 
may be excluded by his former associates from par¬ 
ticipation in the enterprise,"^® although, it has been 
said, the rule would be otherwise where, after re¬ 
fusing to contribute, he tenders contribution before 
his associates terminate the contract with him.'^^ 
After the agreement has been partially executed 
by the member’s payment of a part of the capital 
or by the performance of services, his associates 
cannot forfeit his interest in the enterprise and ex¬ 
clude him from further participation therein mere¬ 
ly because of his failure' to pay the full amount 
promised by him,"^® especially when no demand has 


58. Mich.—McCreery v. Green, 38 
Mich. 172. 

58. Va.—Gudebrod v. Ward’s Adm’r, 
182 S.B. 118, 165 Va. 444. 

60. Wis.—Sicklesteel v. Edmonds, 
147 N.W. 1024, 158 Wis. 122. 

61. Mich.—Saxon v. Howey, 226 N. 
W. 228, 247 Mich. 608. 

62. U.S.—Maas v. Lonstorf, Mich., 
194 F. 577, 114 CCA. 419, 

33 C.J. p 855 note 39. 

Reimbursement of advances and ex¬ 
penses see infra § 10. 

63. Wis.—Wisconsin Sulphite Fibre 
Co. V. D. K, JefCris Lumber Co., 
Ill N.W. 237, 132 Wis. 1. 

33 C.J. p 855 note 40, 

64. Mo.—^Northnip v. Colter, 131 S. 
W. 364, 150 Mo.App. 639. 

65. La.—Tuyes v. Avegno, 23 La. 
Ann. 177. 

Pa.—^Brady v. Colhoun, 1 Penr. & W. 
140. 

66. Wis.—Sicklesteel v. Edmonds, 
147 N.W. 1024, 158 Wis. 122. 

33 C.J. p 855 note 43. 


67. Okl.—Dike v. Martin, 204 P. 

1106, 85 Okl. 103. 

33 C.J. p 855 note 44. 

68- N.J.—Turtur v. Isserman, 128 
A. 151, 2 N.J.Misc. 1084. 

69- Ill.—^Moran v. Union Bank of 
Chicago, 186 N.E. 182, 352 Ill. 503. 

70. N.T.—^Delaware Trust Co. v. 
Calm, 107 N.Y.S. 313, 122 App.Dlv. 
560, reversed on other grounds 88 
N.E. 53, 195 N.T. 231. 

33 C.J. p 848 note 37. 

Tender of conveyance of Interest 
Written agreement for joint pur¬ 
chase of leasehold, whereby one of 
parties agreed to refund amount ad¬ 
vanced by other on five days’ notice, 
necessarily implied that party seek¬ 
ing refund had obligation to tender 
proper conveyance of his interest in 
leasehold before he could compel re¬ 
fund and that other party had obli¬ 
gation to purchase Interest in lease 
on tender.—Stusser v. Gottstein, 35 
P.2d 6, 178 Wash, 360. 

71. U.S.—^In re Lathrop, Haskins & 
Co., N.Y., 216 P. 102, 132 C.C.A. 346, 
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appeal dismissed 35 S.Ct. 201, 235 
U.S. 684, 59 L.Ed. 423. 

33 C.J. p 863 note 11. 

Assignment of claim against delin- 
anent 

A syndicate agreement authoriz¬ 
ing the managers to assign the pro¬ 
ceeds of claims against defaulting 
subscribers does not limit the right 
of assignment to the proceeds alone, 
but the managers may assign the 
claims as well.—^Houston v. Coombs, 
235 N.Y.S. 41, 134 Misc. 452. 

72. Mich.—^McCreery v. Green, 38 
Mich. 172. 

W.Va.—Kaufman v. Catzen, 94 S.E. 
388, 81 W.Va. 1, L.R.A.1918B 672. 

73. Cal.—Commercial Bank v. Wel¬ 
don, 84 P. 171, 148 Cal. 601. 

33 C.J. p 853 note 14. 

74. Ala.—Saunders v. McDonough, 
67 So. 591, 191 Ala. 119. 

75. N.J.—Coxpns Juris cited in Tuiv 
tur V. Isserman, 128 A. 151, 162, 
2 N.J.Misc. 1084. 

Wyo.—Corpus Juris quoted in Wyo- 
ming-Indiana Oil & Gas Co. v. 
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been made on him for contribution,76 and he has 
not refused to pay his share.77 

Since, as discussed in the CJ.S. title Contracts § 
407, forfeitures are not favored by the law, a provi¬ 
sion in a contract of joint adventure permitting a 
forfeiture on default of pa3mient will be strictly 
construed against the party or parties for whose 
benefit it was inserted and will not be extended by 
implication to apply to a situation not directly pro¬ 
vided for in the contract.78 However when the 
agreement between joint adventurers provides that 
the interest of a member therein may be forfeited 
by his failure to pay any installment of his sub¬ 
scription, such provision may be enforced against 
a delinquent member.76 

Sale of interest of delinquent. Where the agree¬ 
ment of joint adventure so provides, the interest of 
a member who defaults in the pa 3 nnent of an in¬ 
stallment to the capital fund due by him may be sold 
to pay the installment.^6 

§ 7. -Purchase and Sale of Property 

a. Purchase of property 

b. Sale of property 


a. Purchase of Property 

(1) In general 

(2) Purchase by member from himself 

(3) Effect of fraud and deceit generally 

(4) Rights in property purchased 

(1) In General 

In the purchase of property, the members of a joint 
adventure assume a fiduciary relation to each other and 
are obliged to exercise the utmost good faith. 

A joint adventurer who undertakes to purchase 
property or exercise an option thereon for the joint 
account of himself and his associates occupies a 
fiduciary relation to them as respects such prop- 
erty,S^ and is obliged to exercise the utmost good 
faith^6 to fulfill his obligations as trustee or agent 
for them therein.S3 

Duty to purchase for joint account Until the ad¬ 
venture has terminated or the enterprise has been 
abandoned, a joint adventurer cannot exclude his 
associates from an interest in the property by pur¬ 
chasing it for his individual account nor can he 
acquire for his individual benefit an interest therein 


Weston, 7 P.2d 206, 211, 43 Wyo. 
526. 

33 C.J. p 854 note 16. 

76. Wyo.—Corpus Juris quoted In 
Wyomingr-Indiana Oil & Gas Co. 
V. Weston, 7 P.2d 206, 211, 43 
Wyo. 526. 

33 CJ. p 854 note 17. 

77. Nev.—Miller v. Walser, 181 P. 
437, 42 Nev. 497. 

Wyo.—Corpus Juris quoted in Wyo- 
ming-Indiana Oil & Gas Co. v. 
Weston, 7 P.2d 206, ’211, 43 Wyo. 
526. 

78. Cal.—^Martin v, Burris, 208 P. 
174, 57 Cal.App. 739. 

79. Wyo.—Corpus Juris cited in 
Wyoming-Indiana Oil & Gas Co. 
V. Weston, 7 P.2d 206, 211, 43 Wyo. 
626. 

33 C.J. p 854 note 22. 

80. Utah.—^McMillan v. Whitley, 
113 P. 1026, 38 Utah 452. 

33 C.J. p 864 note 26. 

81. U.S.—Trounstine v. Bauer, 
Pogue & Co., 44 F.Supp. 767, af¬ 
firmed, C.C.A., 144 P.2d 379, cer¬ 
tiorari denied Bauer, Pogue & Co. 
V. Trounstine, 65 S.Ct. 190, 

Oal.—Corpus Juris cited in Morris v. 
Whittier Amusement Co., 10 P.2d 
1017, 1018, 123 Cal.App. 121—San 
Francisco Iron & Metal Co. v. 
American Milling & Industrial Co., 
1 P.2d 1008, 116 Cal.App. 238. 

Kan.—McKibben v. Byers, 26 P.2d 
357, 138 Kan. 216. 

Mass.—^Fitch v. Ingalls, 170 N.E. 
833, 271 Mass. 121. 


Mich.—^Lane v. Wood, 242 N.W. 909, 
259 Mich. 266. 

N.Y.—^Hammond Oil Co. v. Standard 
Oil Co., 253 N.T.S. 734, 233 App. 
Div. 526, reversed on other 
grounds 181 N.E. 683, 259 N.Y. 
312—^Brown v. Leach, 178 N.Y.S. 
319, 189 App.Div. 158, appeal dis¬ 
missed 127 N.E, 909, 228 N.Y. 612. 
Okl.—^Perry v. Morrison, 247 P. 1004, 
118 Okl. 212. 

Va.—^Horne v. Holley, 188 S.E, 169, 

167 Va. 234. 

82. U.S.—Murray v. Williams, C.C. 

A.S.C.. 114 P.2d 282. 

Cal.—^Fink v. Weisman, 18 P.2d 961, 
129 Cal.App. 306, 132 Cal.App. 724, 
reheard 23 P.2d 488, 132 Cal.App. 
724—Tufts V. Mann, 2 P.2d 500, 
116 Cal.App, 170—San Francisco 
Iron & Metal Co. v. American Mill¬ 
ing & Industrial Co., 1 P.2d 1008, 

115 Cal.App. 238. 

Conn.—^Lesser v. Smith, 160 A. 302, 

116 Conn. 86. 

La.—^Byrd v. J. F. Meeks Lumber 
Co., App,, 166 So. 93, reheard 158 
So. 701. 

N.Y.—^Hammond Oil Co. v. Standard 
Oil Co., 263 N.Y.S. 734, 233 App. 
Div. 526, reversed on other 
grounds, 181 N.E. 683, 259 N.Y. 
312. 

Okl.—^Perry v. Morrison, 247 P. 1004, 
118 Okl. 212. 

Or.—Walls V. Gribble, 124 P.2d 713, 

168 Or. 542. 

Pa.—Jackson v. Clemson, 166 A. 640, 
103 Pa.Super. 39. 

831 


Terms of purchase 
A contract, under which defend¬ 
ant was to purchase interest in land 
for plaintiff, and which provided 
that a majority of the owners should 
decide methods of handling, selling, 
or developing, was held not to au¬ 
thorize majority to determine terms 
of purchase or the kind of title to 
be shown in the abstract.—Sidebot- 
tom V. Sidebottom, 265 S.W. 353, 215 
Mo.App. 613. 

Disclosure of true purchase price 
Fla.—Willis V. Fowler, 136 So. 358, 
102 Fla. 35. 

Mich.—^Lane v. Wood, 242 N.W. 909, 
269 Mich. 266. 

Conversion 

Money paid by complainant for 
joint purchase of property was held 
paid to defendant as agent for trans¬ 
mission to owner, and retention of 
any amount constituted conversion. 
—^Arnold v. Ames, 21 S.W.2d 386, 129 
Tenn. 635. 

83. Cal.—^Tufts V. Mann, 2 P.2d 500, 
116 Cal.App. 170. 

Ga.—Clement A Evans & Co. v. 
Waggoner, 80 S.B.2d 915, 197 Ga. 
857. 

Okl.—^Dobbins v. Texas Co., 275 P. 
643, 136 Okl. 40. 

Va.—^Home v. Holley, 188 S.E. 169, 
167 Va. 234. 

33 O.J. p 855 note 52. 

84. Okl.—Corpus Juris quoted in 
Perry v. Morrison, 247 P, 1004, 
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antagonistic to the interest which he acquires for 
his associates,even though the interest which he 
acquired individually was not such as was within 
the contemplation of the parties at the time they en¬ 
tered into the joint adventure.^® If he does so pur- 
^chase, in breach of his duty, he can be compelled 
hy his associates to convey to them the interest in 
the property to which they are entitled on their pay¬ 
ment of their proportionate share of the cost,S7 
if he has resold the property at a profit, to account 
to them for their proper share thereof, as discussed 
infra § 11. 

After the adventure has terminated or been 
abandoned by all the parties, one who was a party 
thereto has the same right to purchase as any oth¬ 
er person,but a joint adventurer cannot of his 
own volition terminate the joint adventure for the 
purpose of securing the right to purchase the prop¬ 
erty for his individual account nor can he with¬ 
hold from his purchases any property which in 
good faith he ought to have brought, and purchase 
it for his individual account after the adventure has 
terminated.^® Although joint adventurers cannot 
forfeit the vested interest of a member, they are 
under no obligation to protect it for him, and, if 
a mortgage on the joint property is foreclosed by 
reason of his failure to pay his share of the prin¬ 
cipal or interest due thereon, and the property at 
the foreclosure sale is bought in by his associates, 
they hold it thereafter freed from any claim or 
interest of his therein.®^ 

Where agreement permits individual purchases. 
When the agreement between joint adventurers 
does not contemplate that all purchases of a partic¬ 
ular character shall be made for the joint account,®2 


or where in respect of a particular piece of prop¬ 
erty the agreement expressly permits it,®® it is not 
a breach of good faith for a member to purchase 
for his individual benefit. 

(2) Purchase by Member from Himself 

In respect of property purchased for the Joint ac¬ 
count, a joint adventurer cannot purchase from himself 
without full disclosure of such fact to his associates. 

Being in the nature of a trustee for his associ¬ 
ates in respect of property purchased for the joint 
account,®^ a joint adventurer cannot purchase from 
himself without fully and frankly disclosing the 
fact to them and securing their consent.®5 If he 
does make such purchase, it is a breach of duty®® 
which entitles an associate who is ignorant of the 
fact either to rescind the agreement of joint ad¬ 
venture and recover the money paid in by him there¬ 
on, as stated infra § 11, or to have the property put 
into the joint adventure at its cost to the seller.®^ 

Disclosure as to cost. If the members of a joint 
adventure knowingly purchase property from one 
of their number at an agreed price, he commits no 
breach of duty by not informing them of the cost 
of the property;®® nor is the holder of an option 
required to give those who join with him in buying 
the property the advantage of his option, as he may 
sell to them at such price as is agreed on.®® 

(3) Effect of Fraud and Deceit Generally 

A member who enters into a joint adventure, rely¬ 
ing on the truth of representations relating to the cost 
of property from his associate, may, on discovering the 
fraud, rescind the agreement. 

A member who goes into a joint adventure, re¬ 
lying on the truth of representations concerning the 


1006, 118 Okl. 212—Corpus Juris 
cited in McKee! v. Mercer, 246 P. 
619, 622, 118 Okl. 66. 

Pa.—^Klinger v, XJhler, Com.Pl., 65 
Dauph.Co. 299. 

Tenn.—Cummins v. McCoy, 125 S. 
W.2d 509, 22 Tenn.App. 681. 

Tex.—Corpus Juris quoted lu What¬ 
ley v. Cato Oil Co., Civ.App., 115 
S.W.2d 1205, 1209. 

33 C.J. p 856 note 53. 

85. Tex,—Corpus Juris quoted la 
Whatley v. Cato Oil Co., Civ.App., 
115 S.W.2d 1205, 1209—corpus Jiu 
ris QLUOted iu Griffin v. Reilly, Civ. 
App., 276 S.W. 242, 246. 

33 C.J. p 856 note 54. 

86. N.T.—^Hedges v. Mount joy, 149 
N.Y.S. 869, 164 App.Div. 444. 

Tex.—Corpus Juris quoted in What¬ 
ley V. Cato Oil Co., CivJLpp., 116 
S.W.2d 1205, 1209. 

87. N.Y.—^Hedges v. Mountjoy, 149 
N.Y.S. 869, 164 App.Div. 444. 

Okl.—Corpus Juris quoted i% Perry 


V. Morrison, 247 P. 1004, 1006, 118 
Okl. 212. 

88. Tex.—^Kaiser y. Newsom, Civ. 
App., 108 S.W.2d 755, error dis¬ 
missed. 

33 C.J. p 856 note 58. 

89. N.Y.—^Brown v. Leach, 178 N.Y. 
S. 319, 189 App.Div. 168, appeal 
dismissed 127 N.E. 909, 228 N.Y. 
612. 

33 C.J. p 856 note 59. 

Conduct held not fraudulent 
Tex.—^Kaiser v. Newsom, Civ.App., 
108 S.W,2d 755, error dismissed. 

90. Nev,—Lind v. Webber, 134 P. 
461, 136 P. 139, 141 P, 458, 36 
Nev. 623, 50 L.R.A.,N.S., 1046, Ann. 
Cas.l916A 1202. 

33 C.J. p 866 note 60. 

91. Mo.—^Hardwick© v^ Wurmser, 
App., 180 S.W. 455. 

92. Mass.—^Fiorina Co., Inc. v. 
Karnheim, 134 N,B. 605, 240 Mass. 
674. 


93. Mo.—Gloeckner v. Kittlaus, 91 
S.W. 126, 192 Mo. 477. 

33 C.J. p 856 note 62. 

94. N.Y.—Getty v. Devlin, 54 N.Y. 
403. 

Fiduciary relationship generally see 
supra § 5. 

95. Or.—Thimsen v. Reigard, 186 P. 
659, 95 Or. 45. 

33 C.J. p 856 note 65. 

96. U.S.—Gates v, Megargel, C.C.A. 
N.Y., 266 F. 811, certiorari denied 
41 S.Ct. 13, 254 U.S. 639, 65 L.Ed. 
452. 

97. U.S.—Gregg v. Megargel, D.C. 
N.Y., 254 F. 724. 

98. Kan.—Withroder v. Elmore, 188 
P. 428, 106 Kan. 448, 10 A.L.R. 
191. 

33 C.J. p 857 note 69. 

99. W.Va.—^Zogg V. Hedges, 126 W. 
Va. 523, 29 S.E.2d 871, 162 'A.L.R. 
991. 


832 



48 C.J.S. 


JOINT ADVENTURES 


§ 7 


cost of the property from his associate, may, on 
discovering the fraud, rescind the agreement and 
recover as damages the moneys contributed by him 
thereto.^ However, the defrauded member is not 
bound to rescind he may, if he chooses to do so, 
retain his interest in the contract, and recover dam¬ 
ages for the fraud and deceit,^ the measure thereof 
being the difference between the amount actually 
paid by plaintiff and what he would have paid had 
defendant dealt honestly with him;^ and the fact 
that the actual value of the property was greater 
than the price paid for it does not defeat the ac- 
tion.5 

Exclusion of member. As a general rule joint 
adventurers cannot forfeit the rights of a member 
and exclude him from participation in the enterprise 
because of his misconduct in acquiring property,® 
even though they pay him the full value of his in¬ 
terest;'^ but, if his interest is fraudulently acquired, 
as where by reason of his misrepresentation as to 


the cost of certain property purchased by him for 
the joint account his associates paid the whole pur¬ 
chase price and he paid nothing, it has been held 
they may exclude him from any participation in that 
particular property.® 

(4) Rights in Property Purchased 
Joint adventurers ordinarily take title to propeni/ 
purchased by them as tenants in common; their rightW 
and liabiilties being governed by the Joint adventurf 
agreement. 

The rights and liabilities of the parties to thvj 
joint adventure, growing out of the purchase otf 
property, are frequently governed by the joint ad¬ 
venture agreement.^ A joint adventurer who payy 
his share or performs his part of the agreement^^* 
acquires a vested equitable interest in the land it¬ 
self or the proceeds of the venture,ii and in anj 
land exchanged for the land purchased or bought 
with the selling price thereof, or in a judgment 
for damages recovered against a third person who 
acquired title to the land fraudulently,^® and may 


1. Cal.—Menefee v. Oxnam, 183 P. 
279, 42 Cal.App. 81. 

33 C.J. p 857 note 79. 

2. Cal.— Corpns Juris gnoted in 

Fink V. Weisman. 18 P.2d 961, 964, 
129 Cal.App. 305, 132 Cal.App. 724. 
reheard 23 P.2d 438, 132 Cal.App. 
724—Menefee v. Oxnam, 183 P. 
379, 42 CaLApp. 81. 

3. Cal.— Corpus Juris gaoted in 

Fink V. Weisman, 18 P.2d 961, 964, 
129 CaLApp. 305, 132 Cal.App, 724, 
reheard 23 P.2d 438, 132 CaLApp. 
724. 

S3 C.J. p 868 note 81. 

Compelling: accounting see infra S 
11 , 

4. Cal.— Corpns Juris quoted in 

Fink V. Weisman, 18 P.2d 961. 
964, 129 CaLApp. 305, 132 Cal. 
App. 724, reheard 23 P.2d 438, 132 
Cal.App. 724. 

33 C.J. p 858 note 82. 

6. Cal.— Corpus Juris quoted in 

Fink V. Weisman, 18 P.2d 961, 964, 
129 CaLApp. 305, 132 Cal.App. 724, 
reheard 23 P.2d 438, 132 Cal.App. 
724. 

Conn.—^Allen V. BarhofC, 96 A. 928, 90 
Conn. 183. 

€. Cal.—Martin v. Burris, 208 P. 
174. 57 CaLApp. 739. 

7. Ala.—McDonough v. Saunders, 78 
So. 160, 201 Ala. 321. 

^ Colo.—^Moe V. Lowry, 194 P. 363, 
69 Colo. 371. 

Tex.~Paddock v. Bray, 88 S.W. 419, 
40 Tex.Civ.App. 226. 

9- Ill.—^Hadley v. Lilliander, App., 
63 N.E.2d 627. 

N.T.—Claude Neon Lights v. Federal 
Electric Co.. 236 N.T.S. 692, 135 
Mlsc. 113# affirmed 249 N.T.S. 907, 
232 App.Dlv. 786. 

48 0. J.S.~53 


Tenn.—^Arnold v. Ames, 21 S.W. 2d 

386, 129 Tenn. 635. 

Tex.—Jo well v. Carnine, Civ. App., 32 

S.W.2d 511, error refused. 

Effect of default 

(1) Where contract providing for 
the purchase by parties of land pro¬ 
vided that should either default in 
payments the other party might 
make the payment and secure de¬ 
faulting party's interest, and de¬ 
faulting party should convey to oth¬ 
er party all his interest, default in 
payment by one party and payment 
by other party automatically vested 
in other party the defaulting party's 
interest.—^Adams v. McGraw, 225 P. 
980, 99 Okl. 66. 

(2) One advancing money to an¬ 
other to purchase property for both 
could decline to proceed further, 
where other diverted money to dif¬ 
ferent uses, and could make new 
terms if deciding to proceed; fact 
that one advancing money in Joint 
purchase of property stated that 
part was advanced by son-in-law, to 
obtain more advantageous division 
of profits, was not fraud Justifying 
setting aside of agreement, where 
statements were not relied on.—^Da¬ 
vis Bluff Land & Timber Co. v. Coop¬ 
er, 134 So. 639, 223 Ala. 137. 
Validity of contract 

(1) Contract held not void.—^Lane 
V. Peterson, 251 P. 374, 68 Utah 585. 

(2) For contract to purchase land 
between Joint adventurers to be ille¬ 
gal, adventurer must have private, 
interest in contract which is undis¬ 
closed and unknown to coadventurer. 
—Riha V. Osterritter, Tex.Civ.App., 
61 S.W.2d 858, error refused. 

10. Okl.—Knight v. Cecil, 235 P. 

1107, 110 Okl. 57. 
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Contract as entire 
Joint enterprise in purchase and 
sale was held entire enterprise be¬ 
cause success depended on payments 
being made by associates as class, 
and plaintiff's default in payments 
divested him of title without regard 
to estoppel or other equitable facts 
not pleaded.—Sly v. Abbott, 264 P. 
507, 89 CaLApp. 209. 

Time for payment 
Where a mortgage was to be con¬ 
veyed to plaintiff on payment of re¬ 
mainder of face value of mortgage, 
a subsequent agreement whereby de¬ 
fendant was to foreclose the mort¬ 
gage and convey the property itself 
to plaintiff on payment of the bal¬ 
ance was held to relieve plaintiff 
from his obligation to make further 
payments until foreclosure had been 
accomplished.—Robert! v. Barbieri, 
136 A. 85, 105 Conn. 539. 

11. U.S.—In re Taub, C.C.A.N.Y., 4 
F.2d 993. 

Del.—Garber v. Whittaker, 174 A. 

34, 6 W.W.Harr. 272. 

33 C.J. p 854 note 28. 

Substitute adventurer 

A sister, as a Joint adventurer 
with two brothers in an agreement 
mutually to contribute to the pay¬ 
ment of land taken in the name of 
two brothers, is entitled to assert 
and enforce her rights in the land 
against a brother, substituted for 
one of the brothers who died.—Gehl- 
har V. Konoske, 195 N.W. 558, 50 N. 
D. 256. 

12. Tenn.—Cunningham v, Davis, 
Ch., 47 S.W. 140. 

13. N.T.—^Devine v. Melton, 156 N. 
Y.S. 228, 170 App.Dlv. 280. 

33 C.J. p 854 note 81. 
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compel his associate in whose name the title is tak¬ 
en to convey to him such an undivided interest in 
the land, or in the judgment.15 While the extent 
of a joint adventurer’s title is measured by the ex¬ 
tent of his interest in the venture,!^ the law pre¬ 
sumes that each of the parties to a joint adventure 
has an equal interest in the property purchased for 
its use notwithstanding the inequality of their con¬ 
tribution to the purchase price,i*' or the fact that 
one or more of the parties may have contributed 
only his or their services but this presumption is 
rebuttable by proof of an agreement bet^veen or 
amongst them fixing their interest in unequal pro- 
portions.19 

It is immaterial in whose name the title to real 
estate purchased with funds put into a joint adven- 
ture,20 or a contract to be performed by joint ad¬ 
venturers,is taken, for the use of the member’s 
name gives him no legal rights which he would not 


otherwise enjoy,^^ and subjects the property to no 
greater claim from his individual creditors than his 
interest therein can satisfy nor do the other 
members suffer any diminution of their equitable 
rights to share in the property by reason of the fact 
that the legal title is taken in the name of one of 
them only.24 

Joint adventurers take title to real estate pur¬ 
chased by them as tenants in common and not as 
partners and on the death of one of them his 
interest descends to his heirs as tenants in common 
with each other and with the other joint adven- 
turers.-^ The holder of the legal title becomes a 
trustee for the benefit of his coadventurers,27 and 
is bound to deal with the property in that capac- 
ity,28 the quality of his conduct being measured by 
the standard required of an executor, administra¬ 
tor, or trustee of an express trust if he mort¬ 
gages the property for his own benefit,20 or other- 


14 . N.J.—^Leamy v. Flsler, Ch., B2 

A. 703. 

Or.—McXeil v. Holmes, 150 P. 255, 
77 Or. 165. 

Tex.—BoT^’man v. Saigling, Civ.App., 
Ill S.W. 10S2, affirmed 119 S,W. 
295, 102 Tex. 485. 

15. Minn.—Albrecht v. Latzke, 139 
N.W. 158, 120 Minn. 181. 

la CaL—Sly v. Abbott, 264 P. 507, 
89 Cal.App. 209. 

17. Me.—Corpus Juris cited in 
Simpson v. Richmond Worsted 
Spinning Co., 145 A. 250, 128 Me. 
22 . 

33 C.J. p 858 note 90. 

Failure to pay over money 
Fact that one entering into joint 
adventure to resell land failed to 
pay over lease money did not change 
interest of parties in land.—Jowell 
V. Camine, Tex.Civ.App., 32 S.W.2d 
511, error refused. 

18. TI.S.—In re McConnell, D.C.N.T., 
197 F. 438. 

Me.—Corpus Juris cited in Simpson 
V. Richmond Worsted Spinning Co., 
145 A. 250, 255, 128 Me. 22. 

19. U.S.—In re McConnell, D.C.N. 
Y., 197 F. 438. 

Me.—Corpus Juris cited in Simpson 
V, Richmond Worsted Spinning Co., 
145 A. 250, 256. 128 Me. 22. 

Tex.—Jowell v. Carnine, Clv.App., 
32 S.W.2d 511, error refused. 

Joint adventurers may show ac¬ 
tual interest of each in property 
bought with money of one or more 
of the adventurers.—^Brudvik v. Pro- 
saker Blaisdell Co., 216 N.W. 891, 56 
N.D. 215. 

Contract construed 
Contract between contiguous land- 
owners to acquire land for street ex¬ 
tension purposes was held to show 
intention Jointly and severally to 


assume purchase price.—Wray v. 
Chatterson, 281 P. 628, 101 Cal.App. 
291. 

20. Mich.—Corpus Juris cited in 
Rossman v. Marsh, 286 N.W. 83, 
86. 287 Mich. 720—^Lane v. Wood, 
242 N.W. 909, .259 Mich. 266. 

Okl.—Ferguson v. Nagle, 15 P.2d 1, 
159 Okl. 219— "Perry v. Morrison, 
247 P. 1004, 118 OkL 212. 

33 C.J. p 858 note 93. 

Prior contract 

Title of one contracting to pur¬ 
chase realty before agreement mak¬ 
ing parties joint adventurers would 
be that of vendee, and would termi¬ 
nate on unexcused default in pay¬ 
ment, if contract were not supersed¬ 
ed.—Sly V. Abbott, 264 P. 507, 89 Cal. 
App. 209. 

Conveyance to trustee 

Joint adventurers’ conveyance of 
property to trustee would not mate¬ 
rially change their titles.—Sly v. 
Abbott, supra. 

21. Pa.—Stitzer v. Ponder, 63 A. 
421, 214 Pa. 117. 

22. Mich.— Corpus Juris cited in 
Rossman v. Marsh, 286 N.W. 83, 
86, 287 Mich. 720. 

33 C.J. p 858 notes 93, 94. 

23. Mich.— Corpus Juris cited in 
Rossman v. Marsh, 286 N.W. 83, 
86, 287 Mich. 720. 

33 C.J. p 858 note 96. 

24. Mich.— Corpus Juris cited in 
Rossman v. Marsh, 286 N.W. 83, 
86, 287 Mich. 720. 

Pa.—Klinger v. Uhler, Com.Pl., 55 
Bauph.Co. 299. 

33 C.J. p 858 note 97. 

25. U.S.—Clark v. Sidway, Ill., 12 
S.Ct. 327, 142 U.S, 682, 35 L-Ed. 
1157. 

33 C.J. p 859 note 3. 
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26. N.T.—Walcoff v. Bittker, 122 N. 
Y.S. 680, 67 Misc. 414. 

27. Ala.—Corpus Juris cited in 
Murphy v. Craft, 147 So. 176, 177, 
226 Ala. 407. 

Hawaii.—Fung Dai Kim Ah Leong 
V. Lau Ah Leong, 28 Hawaii 581. 
Mich.—Corpus Juris cited in Ross¬ 
man V. Marsh, 286 N.W. 83, 86, 
287 Mich. 720—Dane v. Wood, 242 
N.W. 909, 259 Mich. 266. 

N.Y.—Endries v. Paddock, 271 N.Y. 
S. 848, 241 App.Div. 195, affirmed 
196 N.E. 562, 267 N.Y. 526. 

Okl.—Ferguson v. Nagle, 15 P.2d 1, 
159 Okl. 219—^Perry v. Morrison, 
247 P. 1004, 118 Okl. 212. 

Wis.—Barry v. Kem, 199 N.W. 77, 
184 Wis. 266. 

33 C.J. p 868 note 98. 

Defendant required to convey half 
interest 

Defendant will be required to con¬ 
vey a half interest in real estate to 
plaintiff, where purchase was a joint 
venture of the parties and their de¬ 
ceased mother, each putting in time 
and money toward the purchase, 
care, and development of the prop¬ 
erty, with the understanding that 
the two sons should divide the prop¬ 
erty on the mother’s death, and 
plaintiff was fraudulently induced to 
allow defendant to hold the title.— 
Drews v. Drews, 205 N.Y.S. 730, 123 
Misc. 500, affirmed 209 N.Y.S. 825. 

28. Mich.—^Rossman v. Marsh, 286 
j N.W. 83, 287 Mich. 720. 

I 

1 29, N.T.—^Endries v. Paddock, 271 
N.Y.S. 848, 241 AppJDiv. 195, af¬ 
firmed 196 N.E. 562, 267 N.Y. 526. 

t 

j 39. Tex.—Pershing v. Henry, Civ. 

App., 236 S.W. 213. 

I 33 C.J. p 859 note 
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wise deals with it in disregard of his duty to his 
associates,he becomes personally liable to them 
for any loss which they may sustain thereby. 

b. Sale of Property 

Members of a joint adventure have the power and 
interest of partners in the disposition of property in¬ 
volved in the enterprise, and, subject to contractual limi¬ 
tations, a sale by any member In good faith Is binding 
on ail. 

The members of a joint adventure^have the pow¬ 
er and interest of partners, as to the disposition of 
the property involved in the enterprise,^2 and, if 
the power to sell is not limited by the contract be¬ 
tween or amongst them,^^ a sale made by either or 
any member in good faith binds both or all of 
themM If the agreement of joint adventure is 
silent as to when property bought or held for spec¬ 
ulation shall be sold, the member who holds the le¬ 
gal title,^® or, if it is personal property, who has 
the possession or control of it,^® is bound, on the 
demand of his associate or associates, to sell the 
property within a reasonable time,^'^ even though, 
by the terms of the agreement, a discretion as to 
the time of sale is vested in the former.^S 


Remedies on wrongful sales of property, or on a 
fraudulent or arbitrary refusal to sell, are discussed 
infra § 12. • 

Conducting sale. In conducting the sale, the 
joint adventurer is held to the same high standard 
of conduct as a trustee, with the corresponding duty 
to exercise good faith and a proper degree of pru- 
dence.S^ He cannot himself become the purchas¬ 
er nor can he sell to one who agrees to hold 
the property or any interest therein for the benefit 
of the seller.*^ 1 When one member is given au¬ 
thority to sell, another member may advise the sell¬ 
er as to the form in which the consideration shall 
be paid;'^2 the seller is not bound at his peril 
to accept the advice and may, notwithstanding it, 
exercise his discretion: and if, in good faith, al¬ 
though contrary to the advice given, he accepts a 
consideration which becomes worthless, he is not 
personally liable for the loss.“^3 

As a general rule notice of the sale should be 
given to an associate so that the latter may have an 
opportunity to protect his interest in the property.4*^ 


31. Ky.—Cain v. Hubble, 211 S.W. 
413, 184 Ky. 38, 6 A.L..R. 146. 

32. Okl.—Corpus Juris quoted in 
Dobbins v. Texas Co., 275 P. 643, 
648, 136 Okl. 40. 

33 C.J. p 859 note 7. 
lUEajoxlty 

(1) A majority vested with full 

power to determine the scheme for 
the disposition of the common prop¬ 
erty becomes the agent of and binds 
all by its acts.—Goss v. Lanin, 152 
N*.W. 43, 170 Iowa 57—33 C.J. p 859 
note 9. j 

(2) A sale of land by a majority 
of joint adventurers cannot be im¬ 
peached except for bad faith or its 
equivalent.—Saunders v. McDonough, 
97 So. 622, 210 Ala. 208. 

Corporation 

A corporation may co-operate with 
its coOwners in an endeavor to sell 
property owned in common and, if 
deemed expedient, spend corporate 
funds for the purpose of bringing 
about such a sale.—Ostlind v. Ost- 
lind Valve, Or., 165 P.2d 779. 

Breach of contract by cobwners 
As respects joint adventure be¬ 
tween two timberland owners and 
partnership to sell the lands, ef¬ 
forts of one of owners to impede 
sale was held breach of contract by 
both.—^James D. Lacey & Co. v. Mc¬ 
Carthy, 13 P.2d 11, 168 Wash. 579. 
Obligations of contract 

(1) Under a contract for sale of 
oil by two producers to purchaser 
under which each producer agreed to 
make up deficits in deliveries of the 


other, refusal of one producer to 
deliver oil was necessarily intention¬ 
al as respected its liability to the 
other producer which was required 
to make up the deficit; and one pro¬ 
ducer was under implied obligation 
to other producer to use reasonable 
diligence in putting oil in deliverable 
condition and tendering it for de¬ 
livery after production.—^Reagan 
County Purchasing Co. v. Big Lake 
Oil Co., Tex.Civ.App., 105 S.W.2d 
462, error dismissed. 

(2) A contract whereby defendant 
was to sell plaintiff’s land, dividing 
the profits, obligated the former to 
pay the taxes and impressed his 
share of the revenue derived from 
the land with a charge in the na¬ 
ture of a lien to secure performance 
of that obligation.—Belle Chasse 
Land Co. v. Pratt, Mo., 32 S.W.2d 
602. 

33. N.T.—Claude Neon Lights v. 
Federal Electric Co., 236 N.Y.S. 
692, 135 Mlsc. 113, affirmed 249 
N.T.S. 907, 232 App.Div. 786. 

Wash.—Washington Pulp & Paper 
Co. V. Robinson, 280 P. 68, 153 
Wash. 683. 

34. Okl.—Corpus Juris quoted in 
Dobbins v. Texas Co., 275 P. 643, 
648, 136 Okl. 40. 

33 C.J. p 859 note 8. 

Implied right 

Where an agreement between co¬ 
owners gave one of them the man¬ 
agement and supervision of the 
enterprise, and required him to ac¬ 
count for all moneys expended and 
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received, it has been held that he 
had an implied right to sell the 
property.—^Normart v. Safer, 227 P. 
943, 67 Cal.App. 507. 

35. U.S.—^Noyes v. Barnard, Cal., 63 
F. 782, 11 C.C.A. 424. 

S.C.—^Edwards v. Johnson, 72 S.E. 

638, 90 S.C. 90. 

Specified time 

Where stock was to be sold during 
•a certain year in discretion of one 
party, who agreed to save other par¬ 
ty from loss, but no sale was made, 
and party agreeing to save from 
loss failed to put up additional col¬ 
lateral, his consent to sale by other 
party w^as implied.—^Kahn v. Schleis- 
ner, 166 A. 435, 165 Md. 106. 

36. Ga.—Baker v. Keever, 60 S.E. 
551, 130 Ga, 257. 

37. U.S.—^Noyes v. Barnard, Cal., 
63 F. 782, 11 C.C.A, 424. 

33 C.J. p 859 note 12. 

38. U.S.—^Noyes v. Barnard, supra. 

39. Ala.—Van Heuvel v. Roberts, 
127 So. 506, 221 Ala. 83. 

Cal.—Tufts v. Mann, 2 P.2d 500, 116 
Cal.App. 170. 

N.J.—^Millar v. Fidelity Trust Co., 
123 A. 621, 96 N.J.Eq. 715. 

40. N.T.—Cobb v. Goodhue, 11 Paige 

110 . 

41. U.S.—^Delmonico v. Roudebush, 
C.C.C 0 I 0 ., 6 F. 165, 2 McCrary 18. 

42. U.S.—Lyles v. Styles. Pa., 15 F. 
Cas.No.8,626, 2 Wash.C.a 224. 

43. U.S.—^Lyles v. Styles, supra. 

44. N.T.—^Hollister v. Simonson, 46 
N.T.S. 426, 18 App.Div. 73. 
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§ 8. -Performance of Services 

A party to a Joint adventure must properly per¬ 
form the services which the agreement imposes on him, 
and this usually entitles him to a vested Interest In the 
property and profits of the enterprise. 

The rights and liabilities of the parties to a joint 
adventure, to the extent that the contract calls for 
personal services, generally are governed by the 
rules governing partnerships.'*® Every party to a 
joint adventure must promptly and diligently per¬ 
form the services which the contract imposes on 
him.46 Xhe delinquency of a member does not give 
his associate the right to exclude him from further 
participation in the business or to forfeit his in¬ 
terest in its profits.'*^ 

Effect of performance. The performance of serv¬ 
ices by a joint adventurer in accordance with his 
agreement with his associate or associates gives 
him, not only a vested interest in the profits de¬ 
rived from the successful prosecution of the en¬ 
terprise as considered infra § 11, but also in the 
realms and personal*^ property embarked therein, 
as effectually as though he had contributed a part 
of the capital with which it was purchased, and 
the fact that the services rendered ^vere not effec¬ 


tive in producing the result to which they were di¬ 
rected is immaterial.^® 

§ 9. - Compensation 

Unless the agreement so provides, no member of 
a joint adventure Is entitled to any compensation for 
services rendered by him toward the venture. 

Unless the contract so provides, no member of a 
joint adventure is entitled to any compensation for 
services rendered by him toward the common en¬ 
terprise,®^ notwithstanding the inequality of the 
services rendered or the effectiveness thereof,®^ and 
hence the fact that one joint adventurer is appoint¬ 
ed the manager of the enterprise does not change 
the rule.®3 However, where one joint adventurer 
performs unusual services at the request of the 
others, the law may imply an agreement to compen¬ 
sate him therefor.®^ 

§ 10. -Reimbursement of Advances and 

Expenses 

Generally a party to a Joint adventure may, on a 
proper showing, obtain reimbursement from the other 
parties of advances and expenses Incurred in the ordinary 
course of the enterprise. 

While joint adventurers are not liable to each 
other for repayment at all events for money ad¬ 
vanced for use in the joint adventure,®5 in the ab- 


46. Mich.—^Brewer v. Stoddard, 14 
N.W.2d 804, 300 Mich. 119. 

46. Iowa.—Goss V. Lanin, 152 N.W. 
43. 170 Iowa 57. 

47. N.Y.—Campbell v, Sherman, 8 
N.Y.S, 630, 4 Silv.Sup. 9. 

48. Mo.—^Dierks & Sons Lumber Co. 
V. Bruce, 239 S.W. 133. 

33 C.Jr, p 860 note 36. 

Wliere contract prevents sale 

One furnishing labor has interest 
in lands with another furnishing 
capital, where contract prevents sale, 
except under Joint direction of both. 
—^Washington Pulp & Paper Co. v. 
Robinson, 280 P. 68, 153 Wash. 683. 

49. Mass.—Runkle v. Burrage, 88 N. 
B. 573, 202 Mass. 89. 

33 O.J, p 860 note 37. 

50. —Jones v. Davis, 21 A. 1035, 
48 N.J.Eq. 493. 

51. Ky.— Corpus O’nris quoted tn 
Humphrey v. McClain, 292 S.W. 
794, 796, 219 Ky. 180—Crutchfield 
V. Robinson, 270 S.W. 778, 208 Ky. 
178. 

La.— Corpus Juris cited in McCann 

V. Todd, 14 So.2d 469, 473, 203 La. 
631—Tuck V. Atkins, 6 La.App. 
110 . 

Mich.— Corpus Juris quoted in John¬ 
son V. Ironside, 235 N.W. 209, 210, 
253 Mich. 428. 

Mo.—Cordia v. Connolly, App., 261 S. 

W. 729. 


Neb.—Corpus Juris cited in Langdon 
V. Kennedy, Holland, DeLacy & 
McDaughlin, 224 N.W. 292, 294, 
118 Neb. 290, 63 A.L.R. 896. 
N.T.—Burk V. Wright, 230 N.Y.S. 
596, 132 Misc. 758, reversed on oth¬ 
er grounds 235 N.Y.S. 105, 226 App. 
Div. 274. 

Or.—Corpus Juris quoted in Elliott 
V. Murphy Timber Co., 244 P. 91, 
93, 117 Or. 387, 48 A.L.R. 1043. 
Utah.—Forbes v. Butler, 275 P. 772, 
73 Utah 522- 

Wash.—Corpus Juris quoted in Pe¬ 
terson V. Department of Labor and 
Industries, 295 P. 172, 173, 160 
Wash. 454. 

Wis.—Corpus Juris cited in In re 
Week’s Estate, 235 N.W. 448, 449, 
204 Wis. 178. 

33 C.J. p 860 note 40. 

After expiration of contract 
Joint adventurer wrongfully re¬ 
taining race horses after end of rac¬ 
ing season could not recover com¬ 
pensation for feed and care of horses 
thereafter.—^Elledge v. Hotchkiss, 
130 So. 893, 222 Ala. 129. 

Winding up affairs 
Under joint-adventure contract for 
winding up of a clothing business, 
where neither adventurer was enti¬ 
tled to compensation for services 
rendered in connection with winding 
up affairs of Joint adventure, plain¬ 
tiff adventurer could not complain 
of insufficiency of amount allowed 
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its president for such services.— 
Standard Clothing Co. v. Wolf, IT 
N.W.2d 329, 219 Minn. 128. 
“Employee” within statute 
Real estate salesman was held not 
“employee” of insolvent broker, 
within limitation of statute as re¬ 
spects right to priority for com¬ 
missions, but was held entitled to 
his share of commission on theory 
of Joint enterprise.—^Koehler v. My~ 
ers, C.C.A.N.J., 21 P.2d 596. 

52. Neb.—Langdon v. Kennedy, 
Holland, DeLacy & McLaughlin, 
224 N.W. 292, 118 Neb. 290, 63 
A.L.R. 896. 

Wis.—In re Week’s Estate, 235 N.W. 
448. 204 Wis. 178. 

53. Fla.—^Harris v, Perris, 18 Fla, 
84, 

Mich.—Corpus Juris quoted in John¬ 
son V. Ironside, 235 N.W. 209, 210,. 
253 Midi. 428. 

Wash.—Corpus Juris quoted in Pe¬ 
terson V. Department of Labor and 
Industries, 295 P. 172, 173, 160 
Wash. 454. 

W.Va.—Kaufman ,v, Catzen, 111 S.E- 
755, 90 W.Va. 719. 

54. Mich.—Johnson v. Ironside, 235 
N.W. 209. 253 Mich. 428. 

55. Miss.—Chandler v, Cooke, 137 
So. 496, 163 Miss. 147. 

Extent of interest on contribution 
of more than agreed amount see 
supra § 6* 
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sence of waiver or estoppel,^6 a member of a joint 
adventure is entitled to contribution or reimburse¬ 
ment for all expenditures made in the ordinary 
course of the affairs of the enterprise.^^ Thus, if 
the joint adventurer, holding the legal title to the 
land, sells and conveys it by warranty deed, he 
can recover from his associates their proportionate 
share of moneys which he has paid out to secure 
an outstanding interest necessary to make his war¬ 
ranty good,5S but he cannot, before the actual pay¬ 
ment, recover from them a share of the moneys 
which he anticipates he will have to pay out to se¬ 
cure such outstanding interest.59 

Property hound for advances. As between them¬ 
selves, or as respects anyone claiming under or 
through any of them, a court of equity will hold 
the common property bound for the repayment of 
the excess contributed by any member,®0 and if, as 
security for the repayment of the amount advanced 
by him, he takes the title to land in his own name, 
he may hold it until he has been repaid the excess 
of his contribution over that of his associates,®^ 
and his rights in this regard are superior to those 
of an individual creditor of another member.®^ 
Where the agreement provides for repayment of 


advances, but fixes no time therefor, the law as¬ 
sumes that repayment will be made within a rea¬ 
sonable time.®® 

Generally, expenses paid by one party prior to 
the creation of a joint adventure are chargeable to 
such party alone.®^ Likewise, where a party in¬ 
curs expenses to protect his own interests after the 
termination of the joint adventure, he is not en¬ 
titled to contribution.®® 

§ 11. -Profits and Losses 

a. In general 

b. Secret profits 

c. Duty to accoimt 

d. Accounting and settlement 

e. Effect of accounting and settlement 

a. In Creneral 

Subject to the terms of the contract between them, 
each member of a joint adventure is entitled to share 
In the profits derived therefrom and is required to share 
in the losses sustained therein. 

Since each member of a joint adventure, by vir¬ 
tue of his contribution to the capital invested there¬ 
in, or by the performance of services in connec¬ 
tion therewith acquires an interest in the property 


Agreement construed I 

Owner of race horses agreeing: to 
furnish caretaker under agreement | 
with other joint adventurer was not 
liable for expenses of another after 
discharge by other party of person 
furnished.—^Elledge v. Hotchkiss, 130 
So. 893, 222 Ala. 129. 

56. NT.T.—Brandt v. General Diaries, 
40 N'.Y.S.2d 692. 

Waiver not shown 

Terms of declaration of interest 
of parties to joint adventure were 
held ineffectual to operate as waiver 
of rights of contribution to which 
parties thereto were otherwise en¬ 
titled, or to preclude enforcement 
thereof.—Baldrige v. Plothow, 242 
N.W. 414, 123 Neb. 218. 

Member obtaining deficiency judg¬ 
ment 

It has been held that, if the prop¬ 
erty is sold for less than the mort¬ 
gaged indebtedness and a deficiency 
judgment is entered against the 
joint adventurers, the fact that the 
member who paid the judgment was 
also the purchaser of the property 
does not estop him from claiming 
contribution from the others for 
their proportionate liability thereon. 
—Roehl V. Porteous, 18 So. 646, 47 
La. Ann. 1582. 

57. Cal.—Caldwell v. Richards, 267 
P. 127, 91 Cal.App. 428. 

Ind.—Diddel v. American Sec. Co., 
161 N.E. 689, 94 In<LApp. 639. 


Neb.—Soulek v. City of Omaha, 299 
N.W. 368, 372, 140 Neb. 151. 

Okl.—Smith v. Burt. 300 P. 748, 
150 Okl. 34. 

W.Va.—Gel wicks v. Homan, 20 S.E. 

2d 666, 124 W.Va. 572. 

Expenses of business as deduction 
in ascertaining profits see infra § 
11 . 

Payment of another’s installment 
Members may themselves pay the 
installment of a delinquent mem¬ 
ber and recover it from the delin¬ 
quent as money paid for his use.— 
Musgrave v. Buckley, 21 N.E. 1021, 
114 N.T. 606. 

Estoppel to deny liability 

(1) Generally.—Smith v. Burt, 300 
P. 748, 150 Okl. 34. 

(2) A member of syndicate which 
purchased stock from stockholder 
who was indebted to member was 
not precluded from recovering from 
other members their proportionate 
share of debt to stockholder, which 
member discharged by taking as¬ 
signment of stockholder's claim 
against syndicate, on gn:ound that, 
being one of trustees for syndicate, 
member was precluded from taking 
steps which were inconsistent with 
duties of his trusteeship, where 
members accepted their proportion¬ 
ate shares of stock and retained 
subsequent dividends after full 
knowledge of member’s claim to 
right of reimbursement in connec¬ 
tion with indebtedness to stockhold¬ 
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er.—O’Neil v. Viviano, Mo.App., 105 
S.W.2d 985. 

58. Okl.—Shippey v. Bearman, 157 
P. 302, 57 Okl. 603. 

59. Mo.—Stoddard v. Murdock, 37 
Mo. 580. 

60. U.S.—In re Taub, C.CJLN.T., 
4 P.2d 993. 

Tenn.—Rankin v. Black, 1 Head 650. 

61. Ky.—Crenshaw v. Crenshaw, 61 

S. W. 366, 22 Ky.L. 1782. 

33 C.J. p 865 note 49. 

62. Ky.—Cain v. Hubble, 211 S.W. 
413, 184 Ky. 38, 6 A.L.R. 146. 

Tenn.—^Furman v. McMillian, 2 Lea 

121 . 

63. Wash.—Miller v. Nudd, 271 P. 
80, 149 Wash. 419. 

64- Cal.—^Enos v. Picacho Gold Min¬ 
ing Co., 133 P.2d 663, 66 Cal.App. 
2d 765. 

N.T.—^Vernon Metal & Produce Co. v. 
Joseph Joseph & Bros. Co., 209 N. 

T. S. 6, 212 App.Div. 358, modified 
on other grounds 150 N.E. 547, 241 
N.T. 644. 

hoan by party 

Where two parties undertook to 
handle peaches, one party to buy 
them and other party to sell them, 
money borrowed by purchasing par¬ 
ty on his own account for purchase 
was his debt and not debt of joint 
adventure.—First Nat. Bank v. 
Hoover, 218 P. 1003, 114 Kan. 394. 

65- Iowa.—Scott ▼. McEvoy, 228 N. 
W. 16. 
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and business of the enterprise, it follows as a nec¬ 
essary consequence from the character of the un¬ 
dertaking that he is entitled to share in the profits 
derived therefrom.^® In the absence of an express 
agreement between the members as to the propor¬ 
tions in which they are to share in the profits there¬ 
of,®" the court may determine the question,®® and 
the law presumes that they intended that each should 
share equally with the others,®® notwithstanding an 
inequality in the amounts contributed by them to 
the capital emplo\'ed in the venture,"® or in the 
amount of services performed by them respective¬ 
ly This presumption, however, is not conclu¬ 
sive, and, if the conduct and course of dealings be¬ 


tween the parties indicate a different intention, that 
intention must controL’^2 Where the agreement so 
provides, one member of a joint adventure may 
be entitled to his share of the profits before they 
are actually realized.'^® 

The rents and profits which accrue after the 
death of a member have been held to belong to his 
heirs at law and not to his administrator.^^ 

A member who repudiates his agreement or who 
abandons his interest in an unconsummated joint 
adventure, in the absence of an agreement to the 
contrary, ordinarily is not entitled to share in the 
profits."® A termination of the relationship, how- 


66. Cal.—^Butler v. Union Trust Co., 
172 P. 601, 178 Cal. 195. 

Fla.—Tidevrater Const. Co. v. Mon¬ 
roe County, 146 So. 209, 107 Fla. 
648. 

Iowa.—O'Xeil v. Stoll, 235 N.W. 692, 
218 Iowa 908—Smith, Landeryou & 
Co. V. Hollingsworth, 251 X.W. 
749, 21S Iowa 920. 

Ky.—Central Trust Co. of Owensboro 
V. Creel, 211 S.VT, 421, 184 Ky. 
114. I 

Mich.—Saxon v. Howey, 226 N.W. 
228, 247 Mich. 508. 

Mo.—^Denny v. Guyton, 57 S.'W,2d 
415, 331 Mo. 1115, certiorari de¬ 
nied Guyton v. Denney, 53 S.Ct. 
657, 289 U.S. 738, 77 D.Ed. 1486— 
Corpus Juris iiuoted in Neville v. 
D'Oench, 34 S.W.2d 491, 504, 327 
Mo. 34—Cordia v. Connolly, App., 
261 S.W. 729. 

Okl.—McKeel v. Mercer, 246 P. 619, 
118 Okl. 66. 

W.Va.—Gelwicks v. Homan, 20 S.E. 

2d 666, 124 W.Va. 572. 

33 C.J. p 861 note 48. 

Interest in misapplied funds 
Mere fact that a person has an 
interest in a fund which has been 
misapplied by those controlling it 
does not entitle him to claim a share 
of the profits as such.—^Whitman v. 
Bartlett, 46 So. 972, 156 Ala. 546. 
Joint control 

Persons or corporations may es¬ 
tablish relationships resulting in 
sharing of profits between them, 
even without joint control of oper¬ 
ations which produce profits.—Mem¬ 
phis Natural Gas Co. v. Pope, 161 
S.W.2d 211, 178 Tenn. 580, affirmed 
Memphis Natural Gas Co. v. Beeler, 
62 S.Ct 857, 315 U.S. 649, 86 D.Ed. 
1090. 

Members performing services 
Where one member to joint ad¬ 
venture advances money for pur¬ 
chase of property and other mem¬ 
bers are to perform services and 
have share of profits arising on sale 
of property, interest of other mem¬ 
bers is in profits alone.—Strack v. 
Strong, Tex.Civ.App., 114 S.W.2d 313, 
error dismissed—Jo well v. Camine, 


Tex.Civ.App., 32 S.W.2d 511, error 
refused—Martin v. Morrison, Tex 
Civ.App., 260 S.W. S93. 

No profits 

Under agreement providing that 
parties should share equally in prof¬ 
its, plaintiffs could not recover 
where no profit was shown.—Cook¬ 
sey V. Bugg, 25 S.W.2d 46, 233 Ky. 
164. 

Plaintiff held to he member of 
syndicate and entitled to share in 
profits.—Guth v. Elliott, 148 A. 216, 
158 Md. 243. 

67. Cal.— Corpus Juris cited in 
Campagna v. Market Street By. 
Co., 149 P.2d 281, 283, 24 Cal.2d 
304—Universal Sales Corporation 
V. California Press Mfg. Co., 128 
P.2d 665, 20 Cal.2d 751— Corpus 
Juris quoted in Irer v. Gawn, 277 
P. 1053, 1056, 99 Cal.App. 17. 

Ky.—Caskey v. Bradley, 168 S.W.2d 
36, 292 Ky. 789. 

Mass.—Barringer v. Northridge, 154 
N.E. 575, 258 Mass. 118, 

N.J.—Cooperstein v. Shapiro, 192 A. 

826, 122 N.J.Eq. 238. 

33 C.J. p 861 note 49. 
d^eement induced hy fraud 
Where defendant was entitled to 
an equal share in the profits, he was 
entitled to relief on discovering that 
he had been induced by fraud to ex¬ 
ecute an agreement for a lesser 
share.—Macisaac v. Pozzo, 161 P.2d 
449, 26 Cal.2d 809. 

Difference as to terms 

Where both members contend that 
there was an express agreement as 
to the share of profit plaintiff should 
receive, but differ as to the amount 
of that share, the rule that the law 
presumes that they intended that 
each should share equally does not 
apply.—Collingwood v. Palmer, 62 P. 
2d 910, 144 Kan. 636. 

68. U.S.—In re Owl Drug Co., D.C. 
Nev., 12 F.Supp. 439. 

69. Cal.—^Arnold v. Humphreys, 33 
P.2d 67, 138 Cal.App. 637—Ford & 
McNamara v. Wilson, 6 P.2d 996, 
119 Cal.App. 475—Corpus Juris 
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quoted in Irer v. Gawn, 277 P. 
1053, 1056, 99 Cal.App. 17—Hauret 

V. Pedelaborde, 246 P. 134, 77 Cal. 
App. 187. 

Ill.—^Carlson v. Phillips, 63 N.E.2d 
193, 326 Ill.App. 594. 

Or.—Walls V. Gribble, 124 P.2d 713, 
168 Or. 542. 

33 C.J. p 861 note 60. 

70. Cal.—Corpus Juris quoted in 
Irer v. Gawn, 277 P. 1053, 1056, 
99 Cal.App. 17. 

Nev.—Botsford v. Van Riper, 110 P. 
705, 33 Nev. 156. 

33 C.J. p 855 notes 39-44, p 861 note 
51. 

Mere fact that some members fur¬ 
nish. all money does not exclude as¬ 
sociates from sharing profits, if they 
contributed something to promote 
enterprise.—Simpson v. Richmond 
Worsted Spinning Co., 145 A. 250, 
128 Me. 22. 

71. Iowa.—Senneff v. Healy, 135 N. 

W. 27, 156 Iowa 82, 39 L.R.A.,N.S., 
219. 

72. Tex.—El Paso Ice & Refrigera¬ 
tor Co. V. Consumers* Ice & Cold 
Storage Co., Civ.App., 141 S.W. 
651. 

Wash.—Bane v, Dow, 142 P. 23, 80 
Wash. 631. 

33 C.J. p 861 note 53. 

73. Pa.—^Fischer v. Potamkln, 146 
A. 131, 295 Pa. 222. 

74. N.Y.—Walcoff v. Bittker, 67 
Misc. 414, 122 N.Y.S. 680. 

33 C.J. p 859 note 6. 

75. Minn.—^Bringgold v. Stucky, 202 
N.W. 739, 162 Minn. 343. 

Okl.—Knight v. Cecil, 235 P. 1107, 
110 Okl. 57. 

33 C.J. p 853 note 14. 

Exclusion of delinquent member see 
supra § 6. 

Party who abandons joint adven¬ 
ture and competes against it is pre¬ 
cluded, in absence of agreement, 
from claiming any possible profits 
in the venture.—^Highland Sales Co. 
V. Robertson, 90 P.2d 2, 104 Colo. 
222 . 
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ever, which is procured by fraud does not forfeit 
a member’s rights in the profits,76 and it has been 
said that a member will not lose his right to share 
in the profits where, after refusing to contribute, 
he tenders contribution before his associates termi¬ 
nate the contract with him.77 A breach by one 
member of a severable part of the contract has been 
held not to forfeit his right to profits obtained un¬ 
der other parts of the contract.78 Where a mem¬ 
ber refuses to complete agreed contributions, the 
other members may proceed with the enterprise and 
charge the defaulting member’s share of the profits 
with the additional expense and damage caused by 
his default.7^ A member who has been guilty of 
fraud in inducing his coadventurer to enter into the 
enterprise, and who has contributed nothing thereto, 
has been held not to be entitled to a share in the 
profits arising from the venture.^O 
Losses. In the absence of an express limitation 
in the agreement between them, every party to a 
joint adventure is bound by the nature of his rela¬ 


§ 11 

tion to his associates to share with them' the losses 
sustained in the enterprise.^! Where, however, one 
member has supplied money and the other labor, it 
has been held that neither member is liable to the 
other for contribution for any loss sustaincd.^2 xhe 
duty to share in losses may be enforced by taking 
the item into an accounting and deducting the loss 
from the profits to be distributed.^^ Also, under 
some statutes, in the event of a dissolution of a 
joint adventure, either member to the enterprise 
may require its property to be applied to the dis¬ 
charge of valid debts.S^ 

As between the members, the contract between 
them will govern as to the share of loss which each 
must pay.65 Unless the agreement fixes a differ¬ 
ent ratio, the members will be presumed to have 
intended to share the losses between or among 
them in the same proportions as they share the 
profits,66 which ordinarily is on an equal basis.67 
A defrauded member may compel his associate to 
account for losses.68 


76. Oal.—^Andrews v. Bush, 293 P. 
162, 109 CaLApp. 611. 

77. Ala.—Saunders v. McDonoi^gh, 
67 So. 591, 191 Ala. 119. 

78. Utah.—Green v. Palfreyman, 
166 P.2d 215. 

79. KJ.—Turtur v. Isserman, 128 

A. 151, 2 N.J.Misc. 1084. 

Failure to pay all expenses 

Where a party is obligated to pay 
all the expenses of the joint adven¬ 
ture, but furnishes only a part of 
such expenses, he does not necessar¬ 
ily forfeit his interest in the profits, 
but may be entitled to recover his 
share in accordance with the terms 
of the agreement, less the expens¬ 
es which he should have furnished. 
—O’Neil V. Stoll, 255 N.W. 692, 218 
Iowa 908. 

SO. Mass.—Church v. Brown, 142 N. 

B. 91, 247 Mass. 282. 

81. U.S.—Trounstine v. Bauer, 
Pogue & Co., C.C.A.N.Y., 144 F. 
2d 379, certiorari denied Bauer, 
Pogue & Co. V. Trounstine, 65 S. 
Ct. 190, 323 U.S. 777, 89 L.Ed. 621 
—In re Owl Drug Co., D.C.Nev., 
12 F.Supp. 439. 

Ariz.—Ruby v. United Sugar Cos., 
S. A., 109 P.2d 845, 56 Ariz. 535. 
Cal.—Corpus Juris cited iu Campag- 
na V. Market Street Ry. Co., 149 
P.2d 281, 283, 24 Cal.2d 304-^or- 
pus Juris cited in. Universal Sales 
Corporation v. California Press 
Mfg. Co., 128 P.2d 666, 673, 20 Cal. 
2d 751. 

Fla.—^Tidewater Const Qo. v. Mon¬ 
roe County, 146 So. 209, 107 Fla. 
648. 

Minn.—^Minars v. Browerville State 
Bank, 268 N.W. 197, 197 Minn. 695. 


Miss.—^Mechanics State Bank v. Tuf-' 
Nut Garment Mfg. Co., 188 So. 278, 
185 Miss. 589. 

W.Va.—Gel wicks v. Homan, 20 S.E. 

2d 666, 124 W.Va. 572. 

33 C.J. p 865 note 17. 

Bank failure 

One member of a joint adventure 
will not be held liable for the lost 
funds of the venture which were de¬ 
posited by him in a bank which 
failed, where the other members ac¬ 
quiesced in the deposit pending dis¬ 
tribution.—^Heiple v. Jenkins, Tex, 
Civ.App., 67 S.W.2d 669, error dis¬ 
missed. 

Implied agreement 

Agreement to share losses may be 
implied in joint adventure. 

Mo.—Denny v. Guyton, 40 S.W.2d 
562, 327 Mo. 1030. 

Wash.—Stipcich v. Marinovich, 124 
P.2d 215, 13 Wash.2d 155—Frei- 
tag V. Lund, 24 P.2d 60, 173 Wash. 
5S9—Dow V. Dempsey, 57 P. 356, 
21 Wash. 86. 

Xnsolvency of members 

Joint adventure contract was con¬ 
strued to require contribution by de¬ 
fendants for losses due to the insol¬ 
vency of two of the coadventurers 
who were parties to the contract.— 
Minars v. Browerville State Bank, 
282 N.W. 472, 203 Minn. 563. 

82. Ky.—Bowling v. Duvall, 109 S. 
W.2d 1200, 270 Ky. 494—Heran v. 
Hall, 1 B.Mon. 159. 

83. Da.—^Hart v. McDonald, 28 So. 
169, 52 La,Ann. 1686. 

Wash.—Chilberg v. Jones, 28 P. 1104, 
3 Wash. 630. 

84. Cal.—Irer v. Gawn, 277 P. 1063, 
99 Cal.App. 17. 
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85. Md.—Kahn v. Schleisner, 166 A. 
435, 165 Md. 106. 

Mich.—Hathaway v. Porter Royalty 
Pool, 295 N.W. 571, 296 Mich. 90, 
138 A.L.R. 955, amended on other 
grounds 299 N.W. 451, 296 Mich. 
733, 138 A.L.R. 967. 

N.Y.—Classic Theatre Corporation v. 
Amster, 148 N.B. 651, 240 N.Y. 
479, reargument denied 150 N.E. 
534, 241 N.Y. 612. 

Particular contract construed 

Iowa.—Fitzhugh v. Thode, 265 N.W. 
893, 221 Iowa 533. 

86. Ala,— Corpus Juris cited in 
Murphy v. Craft, 147 So. 176, 177, 
226 Ala. 407. 

Cal.—Parker v. Trefry, 136 P.2d 55, 

58 Cal.App.2d 69—Enos v. Picacho 
Gold Mining Co., 133 P.2d 663, 66 
CaLApp. 2d 765—^United Farmers 
Ass’n of California v. Sakloka, 46 
P.2d 770, 7 Cal.App.2d 559—Demp- 
sey-Keams Theatrical & Motion 
Picture Enterprises v. Pantages, 
267 P. 550, 91 CaLApp. 677. 

Conn.— Corpus Juris cited in Lesser 
V. Smith, 160 A. 302, 304, 115 Conn. 
86 . 

N.Y.— Corpus Juris cited in Mariani 
V. Summers, 52 N.Y.S.2d 750, 754. 

33 C.J. p 865 note 20. 

87. Cal.—^Arnold v. Humphreys, 33 
P.2d 67, 138 CaLApp. 637—Ford & 
McNamara v. Wilson, 6 P.2d 996, 
•119 CaLApp. 475—Irer v. Gawn, 
277 P. 1053, 99 CaLApp. 17. 

Conn.—Dolan v. Dolan, 140 A. 745, 
107 Conn. 342. 

Kan.—^First Nat. Bank v. Hoover, 
218 P. 1003, 114 Kan. 394. 

88. Minn.—^Kelly - How - Thompson ' 
Co. V. Minnesota Loan & Trust Co., 
199 N.W. 233, 159 Minn. 529. 
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b. Secret Profits 

A member of a jofnt adventure in promoting or 
carrying on the common enterprise cannot lawfully ob¬ 
tain for himself a secret profit. 

It is a general rule that the law docs not allow 
secret profits in a joint adventure.^^ Accordingly, 
no joint adventurer, by connivance, deceit, or sup¬ 
pression of facts within the right or to the advan¬ 
tage of his associates to know can secure or ac¬ 
cept secret profits, commissions, or rebates, to the 
disadvantage of the others,^® and he holds gains ac¬ 
quired by his breach of faith for the common ben¬ 
efit of his associates in proportion to their respec¬ 
tive interests.^ 1 

In accordance with these rules, a member who, 
by misrepresenting to his associates the cost to him¬ 
self of property which he puts into a joint adven¬ 


ture,^2 or on which he holds an option,92 or who, 
b}’’ misrepresenting the lowest price at which prop¬ 
erty can be bought from a third person, induces his 
associates to purchase it for the joint adventure at 
a price greater than its cost to him, or at which 
it could have been purchased from such third per¬ 
son,9-^ is guilty of fraud and may be made to ac¬ 
count for the profit received thereby. 

Likewise, if the seller gives the purchasing mem¬ 
ber any rebate or commission for having induced 
his associates to buy the property, his failure to 
disclose the fact and to account to them for their 
share of the amount so received is an actionable 
breach of duty,9o unless they knew that the rebate 
or commission was to be paid to the purchasing 
member and acquiesced in his retaining it for 
his individual benefit.9 6 


89. Ca!.—^Maclsaac v. Pozzo, 161 P. 

2d 449, 26 Oal.2d 809—Ford & Mc¬ 
Namara V. Wilson, 6 P.2d 996, 119 
Cal.App. 475—Tufts v. Mann, 2 P. 
2d 500, 116 CaLApp. 170—San 

Francisco Iron & Metal Co. v. 
American Milling & Industrial Co., 
1 P.2d 1008, 115 Cal.Aj>p. 238. 

Mass.—Fitch v. Ingalls, 170 N.E. S33, 
271 Mass. 121. 

Mich.—Johnson v. Ironside, 227 N. 

W. 732, 249 Mich. 35. 

Mo.—Creason v. Deatherage, 30 S. 

W.2d 1, 325 Mo. 661. 

N.T,—Etejnmond Oil Co. v. Standard 
Oil Co., 253 N.T.S. 734, 233 App. 
Biv. 526, reversed on other 
grounds. 181 N.B. 583, 359 N.T. 312 
—Modlin V. X.icht 231 N.T.S. 265, 
224 App.Div. 614, affirmed 170 N.E. 
154, 252 N.T. 689. 

Tex.—Corpus Juris quoted iu What¬ 
ley V. Cato Oil Co., Civ.App., 115 
S.W.2d 1205, 1209—Griffin v. Reil¬ 
ly, Civ.App., 275 S.W. 242. 

Wis.—Goldman v. Cosgrove, 179 N, 
W. 673, 172 Wis. 462. 

33 C.J. p 852 note 89. 

Disclosure 

Associates in a common enterprise 
have a duty to each other to make 
full disclosure of any profit not com¬ 
mon to all. 

Cal.—^Austin v. Hallmark Oil Co., 
134 P.2d 777, 21 Cal.2d 718—Mun¬ 
son V. Fishbum, 190 P. 808, 183 
Cal. 206—^Hendrickson v. Califor¬ 
nia Talc Co., 130 P.2d 806, 55 Cal. 
App.2d 467. 

Mich.—Johnson v. Ironside, 227 N. 
W. 732, 249 Mich. 35. 

90. Cal.—Universal Sales Corpora¬ 
tion v. California Press Mfg. Co., 
128 P.2d 665, 20 Cal.2d 751—Mun¬ 
son V. Fishburn, 190 P. 808, 183 
Cal. 206—Stenian v. Tashjian, 174 
P. 883, 178 Cal. 623—Lomita Land 
& Water Co. v. Robinson, 97 P. 10, 
154 Cal. 86—^Flnk v. Weisman, 18 
P.2d 961, 129 CaLApp. 305, 132 Cal. 


App. 724. affirmed 23 P.2d 438, 132 
Cal.App. 724—Morris v. Whittier 
Amusement Co., 10 P.2d 1017, 123 
Cal.App. 121—^Pord & McNamara 

V. Wilson, 6 P.2d 996, 119 Cal.App. 
475—Tufts V. Mann, 2 P.2d 500, 
116 Cal.App. 170—Menefee v. Ox- 
nam, 183 P. 379, 42 CaLApp. 81. 

Mich.—^Lane v. Wood, 242 N.W. 909, 
259 Mich. 266—^Johnson v. Iron¬ 
side. 227 N.W. 732, 249 Mich. 35. 
Minn.—Crawford v. Lugoff, 220 N.W. 

822, 175 Minn. 226. 

Mo.—Seehom v. Hall, 32 S.W. 643, 
130 Mo. 257. 

Tex.—Thompson v. Duncan, Com. 

App., 44 S.W.2d 904, 

Wis.—Goldman v. Cosgrove, 179 N. 

W. 673, 172 Wis. 462. 

91. N.T.—Underhill v. Schenck, 143 
N.E. 773, 238 N.T. 7, 33 A.L.R. 303. 
Wis.—Goldman v. Cosgrove, 179 N. 

W. 67.3, 172 Wis. 482. 

Prior profit 

A profit obtained by one of the 
members before he entered into the 
joint adventure is not subject to the 
rule.—Clarke v. Hutchinson, 144 So. 
713, 175 La. 911. 

Inability to associates 
All profits obtained by a member 
through false representations as to 
price paid for property are for bene¬ 
fit of his associates. 

Conn.—^Tale Gas-Stove Co. v. Wil¬ 
cox, 29 A. 303, 64 Conn. 101, 

Minn.—Graffam v. Lynott, 212 N.W. 
937, 170 Minn. 434—Church v. 

Odell, 110 N.W. 346, 100 Minn. 98. 
Renewal of lease 

Coadventurer was entitled to an 
interest in renewal lease secured by 
other party to adventure, covering 
nof only premises then occupied hut 
also additional adjoining premises 
for benefit of a corporation con¬ 
trolled by him, without coadventur¬ 
er’s knowledge or consent.—^Mein- 
hard V. Salmon, 164 N.E. 645, 249 N. 
T. 458, 62 A.L.R. 1. 
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92. Tex.—^Riha v. Osterritter, Civ. 
App., 61 S.W.2d 858, error refused. 

33 C.J. p 857 note /3. 

Transfer of property 

Joint adventurer had right to 
share in profit from coadventurer’s 
initial payment by transfer of prop¬ 
erty worth less than its stated val- 
ue.-»Graffam v. Lynott, 212 N.W. 
937, 170 Minn. 434. 

93. Ill.—Jones v. Jenkinson, 147 N. 
B. 128, 316 Ill. 264—Vennum v. 
Palmer, 123 Ill.App. 619. 

Mass.—Fitch v. Ingalls, 170 N.E. 

833, 271 Mass. 121. 

Tenn.—^Arnold v. Ames, 21 S.W.2d 
386, 129 Tenn. 635. 

33 C.J. p 857 note 74. 

94- Cal.—^Pink v. Weisman, 18 P.2d 
961, 129 Cal.App. 305, 132 Cal.App. 
724, affirmed 23 P,2d 438, 132 Cal. 
App. '724. 

Mich.—^Lane v. Wood, 242 N.W. 909, 
259 Mich. 266. 

Minn.—^Mannheimer v. Phinney, 209 
N.W. 7, 167 Minn. 279—Gasser v. 
Wall, 126 N.W. 284, 111 Minn. -6. 
Vendor’s lien notes given for ven¬ 
dors’ interest in land previously pur¬ 
chased by vendors and purchasers in 
joint adventure wherein vendors de¬ 
frauded purchasers who presumed 
that vendors were making commis¬ 
sion on deal were held voidable, not 
void.—Riba v. Osterritter, Tex.Civ. 
App., 61 S.W.2d 858, error refused. 

95. Ala.—^Van Heuvel v. Roberts, 
127 So. 506, 221 Ala. 83. 

Cal.—^Morris v. Whittier Amusement 
Co., 10 P.2d 1017, 123 Cal.App. 121. 
Fla.—Willis v. Fowler, 136 So. 358, 
102 JB^la. 3o. 

Md.—^Hambleton v. Rhlnd, 36 A. 697, 
84 Md. 456, 40 L,R.A. 216. 

33 C.J. p 857 note 77. 

96. Minn.—^Advance Realty Co. v. 
Nichols, 148 N.W. 65, 126 Minn. 
267. 



48 C.J.S/ 

Exclusion of member. It has been held that joint 
adventurers cannot forfeit the rights of a member 
and exclude him from further participation in the 
enterprise because of his misconduct in obtaining 
a secret profit from the purchase of property.®*^ 

Rescission of agreement, A member who goes 
into a joint adventure relying on the truth of rep¬ 
resentations concerning the cost of the property 
purchased from his associate, or in ignorance that 
his associate had received a profit from the seller, 
may, on discovering the fraud, rescind the agree¬ 
ment.^^ 

c. Duty to Account 

A member of a joint adventure having the posses¬ 
sion or control of profits is under a duty to account to 
the other members and to pay over to each his propor¬ 
tionate share. 

The right to share in profits necessarily implies 
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a duty on the part of the member having the pos¬ 
session or control of them to account to the other 
members and to pay over to each his proportionate 
share.^^ Likewise, where one of the members has 
obtained a secret profit, the defrauded member may 
confirm the transaction and compel his associate 
to account to him for his proportionate share of the 
profit derived by the associate from the transac¬ 
tion,^ notwithstanding that, irrespective of the 
fraud, the joint adventure made a profit on the 
transaction.^ An accounting may be ordered not¬ 
withstanding defendant’s contention that the whole 
investment was lost and that, therefore, an ac¬ 
counting is unnecessary.^ 

A member of a joint adventure is not required 
to account for property or profits which do not be¬ 
long to the joint enterprise.-^ Accordingly, after 
the adventure has terminated or been abandoned 
by all the parties, one who was a party thereto can- 
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N.T.—Felbel v. Kahn, 51 N.T.S. 435, 
29 App.Div. 270. 

33 C.J. p 857 note 78 [a]. 

97. U.S.—Reid v. Shaffer, Mich.. 249 
F. 553, 161 C.C.A. 479. 

98. U.S.— Corpus Juris cited in Hey 
V. Duncan. 0.0.-4.111., 13 P.2d 794, 
796. 

Ala.—King v. White, 24 So. 710, 119 
Ala. 429. 

33 C.J. p 857 note 79. 

Bestoration 

Contributor to syndicate could, on 
proving coadventurer’s fraud, re¬ 
scind transaction and recover from 
coadventurer amount advanced for 
purchase price, on tendering back 
shares received in corporation organ¬ 
ized to purchase property.—Latimer 
V. Piper. 246 N.W. 65, 261 Mich. 123. 

99. U.S.—Benitez v. U. S,, O.C.A. 
Puerto Rico, 141 F.2d 943, certio¬ 
rari denied Benitez v. XJ. S., 65 S. 
Ct. 856, ^24 U.S. 859, 89 L.Ed. 1417, 
rehearing denied 65 S.Ct. 1019, 324 
U.S. 891, 89 L.Ed. 1438—Dexter & 
Carpenter v. Houston, C.C.A.ya., 
20 F.2d 647—^Trounstine v. Bauer, 
Pogue & Co., D.C.N.T., 44 F.Supp. 
767, affirmed, C.C.A., 144 F.2d 379, 
certiorari denied Bauer, Pogue & 
Co. V. Trounstine, 65 S.Ct 190, 323 
U.S. 777, 89 L.Ed. 621. 

Ala.—Saunders v. McDonough, 97 So. 
622, 210 Ala. 208. 

Conn.—Lesser v. Smith, 160 A. 302, 
115 Conn. 86—Robert! v. Barbieri, 
136 A. 85, 105 Conn. 539. 

Fla.—^Harris v. Ferris, 18 Fla. 84. 
III.—Bass V. W’awrzonek, 47 N.E.2d 
531, 318 IlLApp. 2.33. 

Kan.—McKibben v. Byers, 25 P.2d 
357, 138 Kan. 216. 

Da.—Illg & Valentino v. Regan, 116 
So. 673, 166 La. 70. 

Mich.—Mitchell v. Reolds Farms Co., 
256 N.W. 445, 268 Mich. 801-^Ep- 


stean v. Mintz, 198 N.W. 225, 226 
Mich. 660. 

Mo.—Corpus Juris quoted iu Neville 
V. D’Oench, 34 S.W.2d 491, 504, 327 
Mo. 34—Berry v. Hamlin, App., 262 
S.W. 464. 

N.T.—Botway v. Schnitzer, 216 N.T. 
S. 755, 217 App.Div. 468—Stem v. 
Warren, 161 N.T.S. 247, 96 Misc. 
362, modified on other grounds 174 
N.T.S. .30, 185 App.Div. 823. modi¬ 
fied on other grounds 125 N.E. 811, 
227 N.T. 538. 

Okl.—Wynne v. Gibson, 27 P.2d 849, 
167 Okl. 114. 

Pa.—In re Wasson’s Appeal, 85 Pa. 
Super, 560. 

Wash.—Dudley v. Lowrie, 1 P.2d 854, 
164 Wash, 1—^Harm v. Boatman, 
222 P. 478, 128 Wash. 202. 

Wls.—Barry v. Kern, 199 N.W. 77, 
184 Wis. 266. 

33 C.J. p 861 note 54. 

Accounting in equity in case of 
fiduciary relationship generally see 
Accounting § 19. 

Contract held not to constitute' 
Joint adventure, and plaintiff was 
held not to be entitled to an account¬ 
ing with respect to profits made 
from sale.—Albert Pack Corporation 
V. Fickling Properties, 200 So. 907, 
146 Fla. 362. 

Funds in hands of daughters 
Plaintiff’s right to an accounting 
from his coadventurer for profits re¬ 
sulting from resale of land contract 
was not restricted by any apparent 
rights of coadventurer’s daughters 
in so far as they became possessed 
of proceeds of transaction or bene¬ 
fited or profited thereby without any 
consideration.—^Nebel v. Sullivan, 
224 N.W. 409, 245 Mich. 642. 
J^iquidation of mutual claims 
Persons purchasing land Jointly 
without agreement as to manage¬ 
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ment thereof could have mutual 
claims liquidated.—^Walker v. Mc- 
Murray, 125 So. 486, 12 La,App. 356. 
Management by others 

Defendant, agreeing to share prof¬ 
its of business with plaintiff who ad¬ 
vanced money, cannot acquit him¬ 
self of liability to account for prof¬ 
its, by showing that he turned mon¬ 
ey over to others who conducted 
business.—^Kay v. Laventhal, 248 P. 
555, 78 CaLApp. 293. 

Where contract is renewed from 
year to year, the interest of each 
member in the profits and losses con¬ 
tinues until a balance is struck be¬ 
tween the members.—^Murphy v. Nel¬ 
son, 27 N.E.2d 678, 306 Mass. 49. 

1. Ala.—^Van Heuvel v. Roberts, 127 
So. 506, 221 Ala. 83. 

Minn.—Crawford v. Lugoff, 220 N.W. 

822, 175 Minn. 226. . 

33 C.J. p 858 note 84. 

2. Cal.—^Humburg v. Lotz, 88 P. 510, 
4 Cal.-4pp. 438. 

N.T.—Seligson v. Weiss, 227 N.T.S. 
338. 222 App.Div. 634. 

3. N.T.—^Lutz V. Lustbader, 242 N. 
T.S. 704, 229 App.Div. 832. 

4. Mass.—Steams v. Blevins, 160 
N.B. 417. 262 Mass. 577. 

Anticipated profits 

(1) xiie promoter of an enter¬ 
prise is not liable to its associates 
for anticipated profits if it cannot 
be carried through.—Sicklesteel v. 
Edmonds, 147 N.W. 1024, 158 Wls. 
122—33 C.J. p 852 note 96. 

(2) Joint adventurer in cotton 
was not entitled to recover profits 
which would have resulted had asso¬ 
ciate’s sale of particular cotton been 
delayed, where associate was acting 
in accordance with the contract in 
making the sale,—^Ludeau v. Avoy- 
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not be required to account to his former associ¬ 
ates for any part of the profit he may thereafter 
make,^ and if, after a termination of the joint ad¬ 
venture, one of the parties pursues the same busi¬ 
ness on his own account, he will not be required to 
answer to his former associate for any part of the 
profits earned by him.^ 

Illegality of enterprise. Even though the con¬ 
tract for the joint adventure is against public pol- 
ic 3 % it has been held that, if it is closed, the party 
receiving the profits must account to his associates 
for their shares thereof,^ although it has also been 
held that under such circumstances an accounting 
for profits will be denied.^ 

Purchases or sales for individual benefit. If a 
coadventurer purchases the subject matter for his 
individual benefit in breach of his duty, he will be 
compelled to account to his associates for an}’ profits 
thus coming into his hands.^ When the agreement 
between joint adventurers does not contemplate that 
all purchases of a particular character shall be made 
for the joint account,or where with respect to a 
particular piece of property the agreement expressly 
permits it,^i one member cannot be made to account 
to his associates for profits made from such pur¬ 
chase. Likewise, a joint adventurer cannot be re¬ 


quired to account for profits realized from the sale 
of his own property, at least where no disadvantage 
resulted to the other coadventurers from the sale.i^ 
If the members of a joint adventure knowingly pur¬ 
chase property from one of their number at an 
agreed price, he commits no breach of duty by mak¬ 
ing a profit from the sale.^S Where one member’s 
right to share in the profits is dependent on a sale 
to a particular person, and, where a sale to such 
person is rendered impossible due to war, the mem¬ 
ber is not entitled to a share in the profits arising 
from a sale to others.^^ 

When the duty accrues. Unless the contract be¬ 
tween the parties requires periodical accountings 
for profits,the duty to account does not ordina¬ 
rily accrue until the enterprise has terminated.^® 

d. Accounting and Settlement 

(1) In general 

(2) Expenses 

(1) In General 

In ascertaining the profits or losses of a Joint adven¬ 
ture, the general rules of accounting are applied. 

In an accounting the profits of a joint adventure 
are to be ascertained by ordinary accounting meth- 
ods,^*^ and it may be broadly stated that the profits 


elles •Cotton Co., IIS So. 846, 164 La. 
275. 

5. Cal.—Griffeth v. Fehsel, 143 P.2d 
522, 61 Cal.App.2d 600, 

Mich.—Epstean v. Mintz, 198 N.W. 

225, 226 Mich. 660. 

3i3 O.J. p 8o6 note o8. 

Snrvivlag’ architect owed no duty 
to estate of associate in joint under¬ 
taking beyond accounting for earn¬ 
ings to date of associate’s death.— 
Stearns v. Blevins, 160 N.E. 417, 262 
Mass. 577. 

6- Cal,—Griffeth v. Pehsel, 143 P. 

2d 522, 61 Cal,App.2d 600. 

OkL—Broadwell v. Flynn, 118 P.2d 
1029, 189 Okl. 620—Leavitt v. 

Overholser, 15 P.2d 578, 160 Okl. 
81. 

33 C,J. p 849 note 38. 

Ck>ods unsold 

Defendant, holding goods belong¬ 
ing to plaintiff for sale under joint 
venture, was held not entitled to 
profits on merchandise unsold at 
time parties severed relationship.— 
Scott V. Kevorkian, 225 N.T.S. 602, 
222 App.Div. 177. 


9. Okl.—Perry v. Morrison, 247 P. 

^ 1004, 118 Okl, 212—Corpus Juris 

cited in McKeel v. Mercer, 246 P. 
619, 622, 118 Okl. 66. 

33 O.J. p 856 note 57. 

Concealment of offer of purchase 
Where some of the members buy 
the Interests of others with knowl¬ 
edge that a prospective buyer will 
pay more for the subject matter, 
without disclosing such fact, they 
are guilty of a breach of faith and 
will be required to account for the 
proper share of the profits.—Walls 
V. Gribble, 124 P.2d 713, 168 Or. 542. 
Purchase of note 

Joint adventurer, purchasing at 
substantial discount note distributed 
to coadventurer as part of his share 
of proceeds and lost by him because 
of foreclosure of pledge, was held 
required to account to joint enter¬ 
prise for benefits received.—^Van 
Heuvel v. Roberts, 127 So. 506, 221 
Ala. 83. 

10. Mass.—Forina Co., Inc. v. Kam- 
heim, 134 N.E. 605, 240 Mass. 574. 

33 C.J. p i856 note 61. 


7. IJ.S.—Wann v. Kelley, C.C.Minn., 
5 F. 584, 2 McCrary 628. 

N.T.—Hebblethwaithe v. Flint, 173 
Isr.T.S. 81, 185 App.Div. 249. 

33 C.J. p 862 note 60. 

B. Ark.—Tate v. Gould, 299 S.W. 
24, 176 Ark. 306. 


11. Mo.—Gloeckner v. Kittlaus, 91 
S.W. 126, 192 Mo. 477. 

33 C.J. p 856 note 62. 

12. Mich.—^Nebel v. Sullivan, 224 N. 
W. 409, 245 Mich. 642. 

13. Kan.—^Withroder v. Elmore, 188 
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P. 428, 106 Kan. 448, 10 A.L.R. 
191. 

.33 C.J. p 857 note 69. 

14. U.S.—Joring v. Harriss, C.C.A. 
N.Y., 292 F. 974, certiorari denied 
44 S.Ct 37, 263 U.S. 710, 68 L.Ed. 
518. 

15. Mass.—Thurston v. Hamblin, 85 
N.E. 82, 199 Mass. 151. 

33 C.J. p 862 note 61. 

le. N.J.—Shedaker v. James, 164 A. 

394, 107 N.J.Law 400. 

33 C.J. p 862 note 62. 

Bquitable accounting 

Parties engaged in a joint venture 
are entitled to an equitable account¬ 
ing at termination thereof.—Tolmie 
T San Diego Fruit & Produce Co., 
6ti P.2d 61, 57 Idaho 631. 

17. Mo.—^Denny v. Guyton, 57 S.W. 
2d 416, 331 Mo. 1116, certiorari de¬ 
nied Guyton v. Denney, 53 S.Ct. 
657, 289 U.S. 738, 77 KEd. 1486. 
G^ood will 

(1) Good will should be included 
in accounting of assets.—Steinweg v. 
Epstein, 271 M.T.S. 263, 152 Misc. 24. 

(2) Joint adventurer, continuing 
business after dissolution of rela¬ 
tionship, was held entitled to offset 
amount by which coadventurer’s 
competition decreased good will 
against amount due latter on ac¬ 
counting.—Steinweg v. Epstein, su¬ 
pra. 
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of a joint adventure consist of whatever is left over 
after all the liabilities incurred in the business have 
been settled and discharged.^® They may consist, 
not alone of money, but of the unsold portion of 
the property which was the subject of the adven¬ 
ture.^^ Where the agreement so provides, one 
member may be entitled to receive certain prop¬ 
erty which had been held in common,and one 
member may have a prior right to reimbursement 
for contributions made by him.^i 
In ascertaining profits, from the gross receipts 
from the business must first be deducted the orig¬ 
inal capital invested by the members,the value 
of any tangible property put into the enterprise,23 
and any loans and advances made by any of the 
members and each member must be given the 
proper credit for the amount contributed by him.25 
If any property belonging to the enterprise has been 
converted by any member to his own use,2® or so 
intermingled with his individual property of the 
same sort as to be indistinguishable from it,27 the 
value of the property so taken or intermingled must 


be added to the gross receipts and charged against 
the share of the member guilty of the conversion. 
A member who on the final accounting assumes the 
payment of any joint liability of the members to a 
third person is entitled to have the same taken into 
the account.2® 

Interest. Whether members investing capital in 
a joint adventure should be allowed interest on the 
amounts advanced by them, when the contract is 
silent on the subject, is involved in doubt, in some 
jurisdictions interest being allowed as a matter of 
right,29 while in other jurisdictions it has been 
refused.29 However, if any member advances more 
than his agreed share of the capital, he is entitled 
to a credit for interest on the excess and to have 
it charged against the common fund;®i and obvi¬ 
ously this is true if the agreement so provides.®2 
A coadventurer who makes an unauthorized with¬ 
drawal of funds of the venture has been required 
to pay interest thereon from the date of the with¬ 
drawal until the amount of the withdrawal is re¬ 
paid or account is made therefor.®® 


Partlctaar delsits or credits allowed 
Ala.—Crowson v. Cody, 96 So. 875, 
209 Ala. 674. 

Minn.—Standard Clothing Co. v. 
Wolf, 17 N,W.2d 329, 219 Minn. 
128. 

N.Y.—Scott V. Kevorkian, 225 N.T.S. 
502, 222 App.Div. 177. 

The presTimptioxi. is that profits 
are to he determined by the ordi¬ 
nary rules of business.—Ohilberg v, 
Jones, 28 P. 1104, 3 Wash. 530. 

Value of stock 

On death of one of two persons 
jointly liable on loan account with 
trust company, surviving debtor, 
who had executed notes and was rec¬ 
ord owner of stock pledged as col¬ 
lateral on loan, was not entitled, on 
bill for accounting against deceased 
debtor’s executor, to have value of 
securities taken as of highest mar¬ 
ket price since testator's death,— 
Millar v. Fidelity Trust Co., 123 A. 
621, 95 N.J.Eq. 715. 

18. Conn.—^Wicks v. Knorr, 155 A. 

816, 113 Conn. 449. 

Ill.—Merrill v. Merrill, 13 N.B.2d 
1023, 294 I11.APP. 611. 

N.Y.—Raymond v. Davis" Estate, 161 
N.E. 421, 248 N.Y. 67. 

33 C.J. p 862 note 65. 

Corporate stock 

Where corporation took over inter¬ 
est in real estate development, stock 
issued represented corpus of proper¬ 
ty and not ascertained or declared 
profits, and assignee of Interest in 
profits in development plan had no 
claim on stock.—Wicks v. Knorr, 155 
A 816, 113 Conn. 449. 


New equipment 

New and additional equipment, not 
attached to, or integral part of, pav¬ 
ing, sand, and gravel plants or equip¬ 
ment thereof on date of contract for 
equal division of net profits between 
parties, was held not property of 
party owning plants and original 
equipment, but part of net profits 
divisible on termination of their re¬ 
lationship.—Herrold v. Hartley, 24 
P.2d 338, 144 Or. 368. 

Present worth of interest 

The ordinary rule for ascertain¬ 
ing the present worth of the interest 
of joint adventurers in assets re¬ 
maining of the adventure at its ter¬ 
mination is a division of those assets 
in proportion to the original contrib¬ 
utions by eaxjh of the adventurers.— 
Ruby V. United Sugar Co's., S. A, 
109 P.2d 845, 56 Ariz. 535. 

19. Nev.—^Botsford v. Van Riper, 
110 P. 705, 33 Nev. 156. 

33 C.J. p 862 note 66. 

20. Mass.—Carilli Const. Co. v. 
John Basile & Co., 59 N.E.2d 706, 
317 Mass. 726. 

21. N.J.—Cooperstein v. Shapiro, 
192 A. 826, 122 N.J.Eq. 238. 

22. Cal.—Tiffany v. Short,'139 P.2d‘ 
939, 22 Cal.2d 531. 

33 C.J. p 862 note 68. 

23. N.J.—Scudder v. Budd, 26 A 
904, 52 N.J.Eq. 320. 

33 C.J. p 862 note 69. 

24. Me.—Simpson v. Richmond 
Worsted Spinning Co., 145 A 250, 
128 Me. 22. 

.33 C.J. p 862 note 70. 

Advances refunded 

Credit for advances made by & 
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party to a joint adventure when the 
money appears to have been refund¬ 
ed was improperly allowed in the 
accounting.—Saunders v. McDon¬ 
ough. 97 So. 622, 210 Ala. 208. 

25. Tenn.—Furman v. McMillian, 2 
Lea 121. 

33 C.J. p 863 note 71. 

26. Tenn.—Morris v. Wood, Ch., 35 
S.W. 1013. 

33 C.J. p 865 note 6. 

27. N.Y.—Turner v. Weston, 31 N. 
E. 91, 133 N.Y. 650. 

28. Mich.—Edson v. Gates, 6 N.W. 
645, 44 Mich. 253, 

29. Cal.—^Peardon v. White, 224 P. 
263, 65 Cal.App. 463. 

Ky.—Crenshaw v. Crenshaw, 61 S. 

W. 366, 22 Ky.L. 1782. 

Mo.—Denny v. Guyton, 57 S.W.2d 
415, 331 Mo. 1115, certiorari denied 
Guyton v. Denney, 53 S.Ct. 657, 289 
U.S. 738, 77 D.Ed. 1486. 

33 C.J. p 863 note 7'3» 

30. Idaho.—Tolmie v. San Diego 
Fruit & Produce Co., 68 P.2d 61, 
57 Idaho 631. 

La.—Tuck V. Atkins, 6 La.App. 110. 
N.Y.—^McDermott v. Rossney Con¬ 
tracting Corporation, 228 N.Y.S. 1, 
131 Misc. 759, modified on other 
grounds 232 N.Y.S. 804, 223 App. 
Div. 784. 

33 C.J. p 863 note 74. 

31. Ky.—Crenshaw v. Crenshaw, 61 
S.W. 366, 22 Ky.L. 1782. 

83 C.J. P 863 note 75. 

32. Minn.—Swanson v. Lindstrom, 
185 N.W. 950, 151 Minn. 19. 

33 C.J. p 863 note 76 [a], [h]. 

33. W.Va.—^Kaufman v. Catzen. 150 
S.B. 371, 108 W.Va. L 
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Where an allowance of interest is proper, as a 
rule, simple, and not compound, interest should be 
allowed and, where a part of the capital invest¬ 
ed has been repaid in installments, the rule of par¬ 
tial payments should be applied.^ 5 

Losses, If any portion of the joint property has 
been lost, damaged, or destroyed without the fault 
of the member who had the possession or control 
of it,26 or if losses in the business have been sus¬ 
tained through the uncollectability of debts owing 
to it,37 the value of the property or the amount of 
the uncollectable debts must be taken into the ac¬ 
count in determining the profits, and, if any mem¬ 
ber has paid out any moneys in settlement of dam¬ 
ages caused to third persons by the manner in which 
the business was conducted, he is entitled to credit 
or contribution for the payment,^ S -vvith interest 
thereon from the date of the payment ;39 but losses 
due to the gross negligence of the party paying 
them,^<* or incurred in a venture outside the scope 


of the joint adventure, although connected with it,^i 
or caused by his failure to carry out his part of the 
agreement^ 2 or by a substantial departure from the 
mode of, doing business contemplated by the par- 
ties^3 cannot be so credited or recovered. 

(2) Expenses 

Necessary and reasonable costs and expenses in- 
curred In carrying out a joint adventure are generally 
allowed before any distribution of the profits or proceeds 
may be made. 

In the absence of a provision in the contract to 
the contrary, the costs and expenses of promoting 
the joint adventure, from its inception to its final 
conclusion, are a first charge on the proceeds of the 
adventure, and must be allowed before any distri¬ 
bution of the profits or proceeds may be made.'^'* 
The character and amount of the deductions which 
are to be taken into the account as the expenses of 
the enterprise necessarily depend on the nature of 
the business and the contract between the parties.^ ^ 


34. Mass.—Winsor v. Savage, S i 
Mete. 346. 

Mo.—Sanguinett v. Webster, 54 S.W. 
563, 133 Mo. 343. 

35. Mich.—Boeing v. Fordney, 150 
N.W, 852, 184 Mich. 153. 

Keb.—American Security Co. v. 
Barker Co.. 167 N.W. 780, 102 Neb. 
515, motion denied 169 N.W. 257, 
102 Neb. 515. 

30. Wash.—Chilberg v. Jones, 28 P. 
1104, 3 Wash. 530. 

37. N.CL—^Hodges v. Blchards, 87 S. 
B. 219, 170 N.C. 678. 

Wis.—Wisconsin Sulphite Fibre Co. 

V. D. K. Jeffris Lumber Co., Ill N. 

W. 237, 132 Wis. 1. 

38. N.H.—Woodward v. Holmes, 41 
A, 72, 67 N.H. 494. 

38* Tex.—^Ployd v. Efron, 18 S.W. 
497, 66 Tex. 221. 

40. Mo.—Sanguinett v. Webster, 54 
S.W. 563, 153 Mo, 343. 

23 C-J. p 865 note 25. 

Negligence excused 
Defendants, who turned off elec¬ 
tric current and thereby unknowing¬ 
ly rendered water sprinkler system 
ineffective and insurance void, were 
held not bound to bear entire loss as 
against coadventurers.—Burk v. 

Wright, 230 N.Y.S. 596, 132 Misc. 
758, reversed on other grounds 235 
N.Y.S. 105, 226 App.Div. 274. 

41. Cal.—Corpus Juris cited in Rep- 
logle V. Ray, 119 P.2d 980. 988, 48 
Cal.App.2d 291. 

Kan.—McKibben v. Byers, 25 P.2d 
357, 138 Kan. 216. 

N.J.—^Port V. Gilbert, 172 A. 880, 116 
N.J.Eq. 219. 

33 O.J. p 866 note 26. 


42. Cal.—Elsbach v. Mulligan, 136 
P,2d 651. 58 Cal.App.2d 354. 

23 C.J. p 866 note 27. 

Member’s interest may be held 
subject to the claim of his associates 
for any losses which his default may 
have caused them.—^Martin v. Burris, 
208 P. 174. 57 Cal.App. 739. 

43. tr.S.—^Hartmann Bros. v. Green 
& Hickey Leather Co., C.C.A.Mass., 
300 P. 87. 

N.J.—^Plant-Brickson v. Bitter, 24 A. 

2d 379, 131 N.J.Eq, 163. 

33 C.J. p 866 note 2S. 

Selling below value 

Party purchasing timber with oth¬ 
ers’ money, under agreement to 
share profits, could not recover 
against other parties, however, for 
their negligence in’selling timber be¬ 
low value.—Sauls v. Scott, 167 S.B. 
311, 46 Ga.App. 243. 

Wrongful diversion by one adven¬ 
turer of Joint account property to 
fulfilling obligation incurred by him 
in his own name, being in the nature 
of a conversion, the joint account 
must have credit for the value of the 
diverted goods at the time and place 
of diversion.—^Kelly-How-Thompson 
Co. V. Minnesota Loan & Trust Co., 
199 N.W. 233, 159 Minn. 529. 

44. Ala.—Saunders v. McDonough, 
97 So. 622, 210 Ala. 208. 

Zmpxovemeuts 

In the absence of an agreement to 
the contrary, each member must be 
charged with his proportionate share 
of the cost of improvements erected 
by the joint enterprise on the com¬ 
mon property.—Gehlhar v. Konoske, 
201 N.W. 341. 51 N.D. 913. 

Partioular expenses allowed 
Minn.—Standard ^lothing Co. v. 
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Wolf, IT N.W.2d 329, 219 Minn. 
128. 

N.J.—Fischer v. Martin, 147 A. 492. 
Okl.—^Forsyth v. Smith, 164 P.2d 391. 
Particular expenses denied 
Minn.—Standard Clothing Co. v. 

Wolf, 17 N.W.2d 329, 219 Minn. 
128. 

Time incurred 

(1) The costs and expenses of 
promoting a joint adventure, which 
are deductible from the proceeds, at¬ 
tach from its inception and not from 
the date when any particular party 
joined the venture.—Saunders v. Mc¬ 
Donough, 97 So. 622, 210 Ala. 208. 

(2) Provision in agreement 
whereby parties agreed that, if prof¬ 
its were insufficient at end of two 
years to carry taxes, interest, and 
insurance, plaintiffs would pay one 
half and defendants one half, was 
held to mean that defendants were 
chargeable after two years with one 
half of such expense regardless of 
whether expense occurred during or 
after such period.—^Pitzhugh v. 
Thode, 265 N.W. 893, 221 Iowa 533. 

45. Wash.—Wiegardt v. Becken, 149 

P.2d 929, 21 Wash.2d 59. 

33 C.J. p 863 note 82. 

^Actual cost” 

If a contract for manufacturing 
logs into lumber on joint adventure 
provides that the charge for this 
service shall be at “actual cost,” the 
party doing the work must account 
on that basis and cannot claim either 
the reasonable value of the work or 
the customary charge therefor.— 
Wisconsin Sulphite Fibre Oo. v. D. 
K. Jeffris Lumber Co., Ill N.W. 237, 
132 Wis, L 

XHvidends paid on stock 
In ascertaining net profits, it was 



48 C.J.S. 


JOINT ABVENTUBES 


§ 11 


If the contract is silent as to the amount and char¬ 
acter of the expenses to be deducted, or the man¬ 
ner of determining the charge to be made b}" one of 
the parties for the use of property supplied or serv¬ 
ices rendered by him, such expenses will be al¬ 
lowed as are ordinarily incident and reasonably 
necessary to the carrying on of a business of the 
character undertaken,^6 and the use of the property 
and the service rendered will be taken into the ac¬ 
count at their reasonable value.^7 Allowance can¬ 
not be made for expenses which are not necessary 
to,^S or actually incurred in,^^ the carrying out of 
the business of the adventure, and to be allowable 
the expenditures must be reasonable in amount.50 
A member cannot charge the common fund with 
expenses incurred by reason of his own negli- 
gence^^ or mismanagement.^^ 

If, by reason of the delay or inattention of a 
party it becomes necessary for his associates to em¬ 
ploy an outsider to perform his services, the share 
of the inattentive member may be charged on an 


accounting with the reasonable cost of the extra 
services thus required.^^ The fact, however, that 
one member of the joint adventure, by reason of his 
inattention to the business thereof, throws on the 
other member greater responsibility and the neces¬ 
sity for closer attention to the business does not 
entitle the latter on an accounting to a greater 
share of the profits than the contract provides 
for, 54 unless the inattention was so great as to en¬ 
title the attentive member to regard the conduct of 
the inattentive ones as an abandonment of the en¬ 
terprise by him, in which event, it has been held, 
the member who did all the work should be allowed 
on an accounting of profits a reasonable salary for 
his services.55 If the contract fixes the salary to 
be paid the active member, he is entitled to have the 
unpaid portion deducted from the profits before 

their distribution.56 

A joint adventurer may not charge to expense of 
operation discounts allowed purchasers without al¬ 
lowing credit for discounts received.57 It has been 


proper to deduct dividends properly 
paid on stock of a corporation used 
as an instrumentality in carrying out 
the joi4:it adventure.—Denny v. Guy¬ 
ton, 57 S.W.2d 415, 331 Mo. 1115, cer¬ 
tiorari denied Guyton v. Denney, 53 
S.Ct. 657, 2S9 U.S. 7.38, 77 L.Ed. 1486. 
Basis of accounting 
Where two architects jointly un¬ 
dertook to prepare plans and per¬ 
form architectural services, and they 
had agreed to expenses which each 
of them should hear and as to divi¬ 
sion of commissions, and one archi¬ 
tect died before plans were com¬ 
pleted, fact that large part of ex¬ 
penses to be borne by him had been 
Incurred at the time of his death did 
not make an accounting on the basis 
of commissions earned unfair or In¬ 
equitable.—Stearns v. Blevins, 160 
N.E. 417. 262 Mass. 677. 

Particular contract construed 
N.Y.—Rosenbaum v. Schatia, 4 N.E. 
2d 937, 272 N.Y. 67. 

46. U.S.—Judson v. Buckley, C.C.A. 
N.Y., 130 P.2d 174, certiorari de¬ 
nied Buckley v. Judson, 63 S.Ct. 
161, 317 U.S. 679, 87 L.Ed. 545. 
N.J.—Fort V. Gilbert, 172 A. 880, 116 
N.J.Eq. 219—Fischer v. Martin, 
147 A. 492. 

Okl.—Harris v. W. R. Hart & Co., 
154 P.2d 759. 195 Okl. 5—McMurt- 
ray v. Hamilton, 132 P.2d 335, 191 
Okl. 657. 

33 C.J. p 863 note 84. 

Income taxes 

(1) Federal income and excess 
profits taxes paid by defendant were 
held to be properly deducted from 
earnings to arrive at profits.—^Dulac 
Cypress Co. v. Houma Cypress Co., 
104 So. 722, 158 La. 804. 


<2) Expenses incurred by joint 
adventurers and their corporations 
in defense of income tax assess¬ 
ments were held to be deductible 
from profits in accounting proceed¬ 
ing by nonparticipating adventurer's 
representative, where expenses were 
incurred to protect profits of joint 
adventure.—Denny v. Guyton, 57 S. 
W.2d 415, 831 Mo. 1115, certiorari de¬ 
nied Guyton v. Denney, 53 S.Ct. 657, 
289 U.S. 738, 77 L.Ed. 1486. 

lu absence of showing that expen¬ 
ditures were reasonable or neces¬ 
sary, they were not allowable.—Bev¬ 
erley V. Noel, 295 P. 362, 111 CaLApp. 
303. 

47. Mass.—Stone v. Wright Wire 
Co., 85 N.E. 471, 199 Mass. 306. 

46. N.J.—Fischer v. Martin, 147 A. 
492. 

Secret agreement 

A secret agreement made by one 
of the members with third persons 
for division of profits to the exclu¬ 
sion of other members was not bind¬ 
ing on such others, and expenses in¬ 
curred in pursuance of the secret 
agreement could not be deducted in 
arriving at net profits of the sale.— 
Feinberg v. Millner, Mo.App., 178 S. 
W.2d 108. 

49. Or.—Elliott v, Murphy Timber 
Co., 244 P. 91, 117 Or. 387, 48 A.L. 
R. 1043. 

33 C.J. p 864 notes 86, 88, 
Expenditures held not Improper 
Ala.—Saunders v. McDonough, 97 So. 

622, 210 Ala. 208. 

Intermingled accounts 
Joint adventurer who kept ac¬ 
count of venture intermingled with 
other transactions was held not en¬ 
titled to charge therefor.—^Elliott v. 
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Murphy Timber Co., 244 P. 91, 117 
Or. 387. 48 AL.R. 1043. 

Statute of limitations 
An authorized expense will not be 
disallowed on the ground that the 
claim is barred by the statute of 
limitations, where defendant states 
that he intends to pay the claim.— 
Harris v. W. R. Hart & Co., 154 P. 
2d 759, 195 Okl. 5. 

50. Ala.—Saunders v. McDonough, 
97 So. 622, 210 Ala. 208. 

33 C.J. p 864 note 87. 

51. Ohio.—Illuminated Car Sign Co. 
V. Wilson, 31 Ohio Cir.Ct 87. 

33 C.J. p 864 note 90. 

SZ, Ala.—Saunders v. McDonough, 
97 So. 622, 210 Ala. 208. 

Cal.—Caldwell v. Richards, 267 P. 

127, 91 Cal.App. 428. 

33 C.J. p 864 note 91. 

Use of equipment 

One of road construction compa¬ 
nies working as joint adventurers 
having defaulted, other, which took 
over and completed work, was not 
liable for use of defaulting compa¬ 
ny’s equipment.—Ohio Valley Build¬ 
ers’ Supply Co. V. Wetzel Const. Co., 
151 S.E. 1, 108 W.Va. 354. 

53. Iowa,—Goss v. Lanin, 152 N.W. 
43, 170 Iowa 57. 

.33 C.J, p 860 note 31. 

54. Kan.—^Painter v. Hines, 122 P. 
1036, 86 Kan. 832. 

55. U.S.—^McMullen v. Hoffman, C. 
C.Or., 75 F. 547, reversed on other 
grounds, 83 F. 372, 28 C.C.A 178, 
45 L.R.A. 41, affirmed 19 S.Ct. 839, 
174 U.S. 639, 43 L.Ed. 1117. 

56. Mo.—Sangulnett v. Webster, 54 
S.W. 563, 153 Mo. 343. 

57. Or.— ^Elliott v. Murphy Timber 
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held that a member who, in consideration of his re¬ 
ceiving a share of the profits of a deal in land, 
agrees to advance all the capital necessar}" to ef¬ 
fect the purchase of the land and to sell it is charge¬ 
able with a rebate which he allowed the purchaser 
of the land for a cash payment, with interest which 
he collected on notes given b\' the purchaser, and 
with the value of property which he took in part 
pa}Tnent of the selling price.^s 

Graiititics and bonuses. A mere gratuity given 
by one of the members to an employee or agent for 
past sersnces cannot be charged up as an expense 
but a bonus given as an inducement to the making 
of more strenuous efforts on the part of an em¬ 
ployee has been held a necessary and deductible ex¬ 
pense;®^ and a bonus paid to secure a loan at a 
critical stage in the business will be allow^ed.®! 

Individual expenses. The individual expenses of 
a member of a joint adventure are chargeable 
against the common fund as an expense of opera¬ 
tion if they were incurred in the performance of 
duties which were common to all the members, 
or if from the character of the enterprise it is ob¬ 
vious that such was the intention of the parties.®^ 
No part of the expenses incurred by a member in 
the execution of his part of the common enter¬ 
prise, however, can be charged up as an expense of 
the business,®^ and, if paid out of the common fund, 
should on an accounting be deducted from his share 


of the profits.®® Thus for example if a joint ad¬ 
venturer agrees, in consideration of his receiving 
a share of profits from a deal in lands, to furnish 
the capital to finance the purchase, he cannot charge 
up as an expense of the enterprise, expenses in¬ 
curred in obtaining the money,®® or interest which 
he paid on the sum borrowed,®*^ or his personal ex¬ 
penses in examining the land before making the 
purchase.®® 

In the absence of a general trade custom, or of 
a private business custom brought to the knowledge 
of the joint adventurers, one of them whose indi¬ 
vidual business is to do the work incident to the en¬ 
terprise generally cannot charge up a portion of 
the overhead expenses of such individual business 
as a part of the cost ;®9 but there is also authority to 
the contrary. 70 

Waiver of limitation on contract. A provision in 
a contract limiting the amount of expenses to be 
incurred in carrying on the adventure or some part 
thereof may be waived,71 and will be regarded as 
having been waived, where the other members 
knew that the active member had exceeded the lim¬ 
it and consented to the increased expenditure.7^ 

e. Effect of Accounting and Settlement 

A final accounting between the parties to a Joint ad¬ 
venture constitutes an account stated between them. 

When the parties to a joint adventure have had 


Co., 244 P. 91, 117 Or. 387, 48 A.L. 
R. 1043. 

58. Mich,—Petrie v. Torrent, 58 N. 

W. 690. 100 Mich, 117, reheard 69 

X. W. 941. 100 Mich. 117. 

59. Minn.—Standard Clothing Co. v. 
Wolf, 17 N.W.2d 329, 219 Minn. 
12S. 

33 C.J. p 864 note 92, 

63. Mass.—Porino Co. v. Karnheim, 
134 N.B. 605, 240 Mass. 574. 

61. Ark.—Boqua v. Marshall, 114 S, 
W. 714, 88 Ark. 373. 

33 C.J. p 864 note 94. 

62. U.S.—Dexter & Carpenter v. 
Houston, C.C.A.Va., 20 F.2d 647. 

I>a.—Byrd v. J. P. Meeks Lumber 
Co., App., 156 So. 93, afldrmed 158 
So. 701. 

Minn.—Standard Clothing Co. v. 
Wolf. 17 2sr.W.2d 329, 219 Minn. 
128. 

Okl.—Forsyth v. Smith, 164 P.2d 391. 
33 C.J. p 864 note 98. 

68. Ohio.—Scott V. Clark, 1 Ohio St. 
382. 

83 C.J. p '864 note 99. 

64b Minn.—Standard Clothing Co. v. 
Wolf, 17 N.W.2d 329, 219 Minn. 
128. 

H.T.—^McDermott v. Rossney Con¬ 
tracting Corporation, 228 N.Y.S. 1, 


131 Misc. 769, modified on other 
grounds 232 N-.Y.S, 804, 225 App. 
Div. 784, 

33 C.J. p 864 note 1. 

65. Iowa.—Goss v. Lanin, 152 N.W. 
43, 170 Iowa 57. 

33 C.J. p 865 note 2. 

66. Or.—Elliott v. Murphy Timber 
Co., 244 P. 91, 117 Or. 387, 48 A. 
L.R. 1043. 

33 C.J. p 865 note 3, 

67. H-J,—Scudder v. Budd, 26 A. 
904, 62 N.J.Eq. 320. 

33 C.J. p 865 note 4 [aj. 

68. Mich.—Petrie v. Torrent, 58 N. 
W. 690, 69 N.W. 941, 100 Mich. 117. 

69. Or.—Elliott V. Murphy Timber 
Co., 244 P. 91. 117 Or, 387, 48 A.L. 
R. 1043. 

33 C.J. p 864 note 97. 

In absence of showing of reason¬ 
able rental value of facilities used, 
refusal of allowance therefor was 
proper.—Denny v. Guyton, 57 S.W. 
2d 415, 331 Mo. 1115, certiorari de¬ 
nied Guyton v. Denney, 53 S.Ct. 657, 
289 U.S. 788, 77 L.Ed. 1486. 

Individual stoclcholdexs of corpo¬ 
ration who entered on Joint adven¬ 
ture with others to operate business 
through several corporations could 
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not, in accounting proceedings, as¬ 
sert claim in behalf of their corpo¬ 
ration for use of its facilities.—Den¬ 
ny V. Guyton, 57 S.W.2d 415, 331 Mo. 
1115, certiorari denied Guyton v. 
Denney, 53 S.Ct. 657, 289 U.S. 738, 77 
L.Ed. 1486. 

Office expenses of defendant, in 
view of the agreement, were held not 
chargeable to plaintiff.—Carilli 
Const. Co. V. John Basile & Co., 69 
N.B.2d 706, 317 Mass. 726. 

70. N.Y.—^Vernon Metal & Produce 
Co. V. Joseph Joseph & Bros. Co., 
150 N.E. 547, 241 N.Y. 544, motion 
granted 152 N.E. 430, 242 N.Y. 568. 
Oeneral expense was not allowed, 

however, where it was not within 
the contemplation of the parties a.s a 
proper charge.—McDermott v. Ross¬ 
ney Contracting Corporation, 228 N. 

Y.S. 1, 131 Misc. 759, modified on oth¬ 
er grounds 232 N.Y.S. 804, 225 App. 
Div. 784. 

71. N.C.—^Allen v. Raleigh Sav. 

Bank & Trust Co., 105 S.E. 401, 180 
N.C. 608. 

72. N.C.—Allen v. Raleigh Sav. 
Bank & Trust Co., supra. 

33 O.J. p 864 note $6. 
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an accounting between or among themselves as to 
the amount of profits which each is to have, it con¬ 
stitutes an account stated between the parties, and 
in accordance with the well settled rule cannot be 
reopened or set aside unless impeached for fraud 
or mistake,*^3 especially if the parties have allowed 
it to stand for a long time without objectionJ^ Jhe 
property of a joint adventure after a division be¬ 
tween the participants therein becomes the separate 
and distinct property of the joint adventurers.*^® 
One of the members cannot require his former as¬ 
sociates to share losses sustained by him by reason 
of the property received by him;76 nor, on the oth¬ 
er hand, can a member who took property as his 
share of the profits be called on by them to account 
for any part of its value if it subsequently is dis¬ 
covered to be more valuable than they supposed.^*^ 

A mere tentative settlement made on insufficient 
data will not, however, estop either party from de¬ 
manding a resettlement when the definite figures on 
which to base a final account become available.^® 

§ 12. - Actions between Parties 

a. In general 

b. Jurisdiction 

c. Conditions precedent 

d. Defenses 

e. Time to sue, limitations, and laches 

f. Parties 

g. Pleading 

h. Evidence 

i. Interlocutory proceedings 

j. Trial 

k. Judgment or decree, and recovery or 

relief 

l. Costs 

a. In General 

The principles governing the remedies of partners 
have been held to be applicable to coadventurers. 


While it has been held that there is no reason 
why the principles governing the remedy by which 
a partner may recover his share of the profits of 
the partnership are not applicable to a joint ad¬ 
venturer seeking to recover his share of the profits 
of the joint undertaking,79 it has also been held 
that the rule as to the remedy of a partner who 
has been wronged in respect of a partnership mat¬ 
ter does not apply with equal force to the right of 
an adventurer to sue his coadventurer and, as 
noted infra subdivision b (1) of this section, courts 
of law are more inclined to entertain controversies 
between joint adventurers than controversies be¬ 
tween partners. The fact that the enterprise has 
been clothed with a corporate form has been held 
not to prevent an action by an adventurer against 
his coadventurer.Si 

The duty of every party to a joint adventure to 
share with his associates the losses sustained in the 
enterprise, discussed supra § 11, may be enforced 
by an action to compel contribution,®2 without also 
seeking a dissolution of the joint adventure.®® A 
party desiring to affirm a joint adventure contract 
and recover under it must do so under all its 
terms.®^ 

b. Jurisdiction 

(1) At law 

(2) In equity 

(1) At Law 

One joint adventurer may sue another at law, at 
(east where the case is so simple and free from com¬ 
plexity that it can be disposed of as easily in a court of 
law as in a court of equity. 

A joint adventure is sometimes so free from com¬ 
plexity that its affairs can be settled in an action 
at law,®® and courts of law are somewhat more 
inclined to entertain controversies between joint 
adventurers than controversies between partners.®® 


73. N.T.—Spier v. Hyde, 66 N.Y.S. i 

120, 32 Misc. 26. ! 

33 C.J. P 865 note 12. 

74. Mich.—Stewart v. Milllken, 30 
Mich. 503. 

75. Iowa.—Scott V. McBvoy, 228 N. 
W. 16. 

76. Iowa.—Scott v. McEvoy, supra. 
33 O.J. p 865 note 14. 

77. La.—Oteri v. Oteri, 38 La.Ann. 
403. 

TS. Ala.—Crowsou v. Cody, 96 -So. 

<875. 209 Ala. 674. 

3.3 C.J. p 865 note 16. 

“76. Mass.—^Berwin v. Cable, 47 N. 

E.2d 951, 313 Mass. 431. 
iBquitable suit between coadventur¬ 
ers as governed by principles ap¬ 


plicable to suits between partners 
see infra subdivision b (2) of this 
section. 

fiduciary relationship 
In a state wherein a fiduciary re¬ 
lationship is deemed always to arise 
from a joint adventure, as discussed 
supra '§ 5, and from an agency, see 
Agency § 1, the remedial sequel© 
are of the same kind.—Cray, Mc- 
Pawn & Co. V. Hegarty, Conroy & 
Co., D.C.N.Y., 27 F.Supp. 93, af¬ 

firmed, C.C.A.. 109 F.2d 443. 

80. Cal.—Elsbach v. Mulligan, 136 
P.2d 651, 58 Cal.App.2d 364. 

81. Cal.—^Elsbach v. Mulligan, su¬ 
pra. 

82. Mo.— Corpus gPuris quoted in 


Denny v. Guyton, 40 S.W.2d 562, 
671, 327 Mo. 1030. 

•33 C.J. p 865 note 18. 

83. Okl.—Wertzberger v. McJunkin, 
43 P.2d 729, 171 Okl. 528. 

84. Tex.—Strack v. Strong, Civ. 
App., 114 S.W.2d 313, error dis¬ 
missed. 

85. Mass.—^Alderman v. Koble, 4 N. 
E.2d 619, 621, 296 Mass. 30. 

Dismissal for lack of jurisdictiou 
held error 

Ill.—^Brooks V. Watson, 4 N.E.2d 876, 
287 IlLApp. 367. 

86. Iowa.—Johanik v. Des Moines 
Drug Co., 17 N.W.2d 385. 

La.—Lawrason v. Bichard, 135 So. 
29. 172 La. 6.96. 
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Hence, one joint adventurer may sue another at 
for damages^S in a proper case. Where a 
member of a joint adventure has been injured by 
his associate’s breach of contract,^9 fraud or de¬ 
ceit,so conversion to his owm use of the joint 
property or some part of it,si or default in paying" 
his proportionate share of losses,02 expenses,02 or 
loans and advances made toward the common en¬ 
terprise by plaintiff,04 and the amount of plain¬ 
tiffs claim is capable of ascertainment and compu¬ 
tation by a jury,05 he may bring an action at law 
to redress his grievance. However, an action on 
the case does not lie where the acts complained of 
are violations of contractual, rather than legal, 
rights ;0 5 and, on defendant’s wrongful breach or 
repudiation of a contract requiring the performance 
of services by plaintiff, plaintiff may not sue in 
quantum meruit for services rendered.07 It has 


been held that the misconduct of the active member 
in managing the business of a joint adventure does 
not entitle an associate to recover his money back 
in an action at law.22 

An action lies between joint adventurers on an 
account,29 even though it is not a final balance;! 
and the common-law action of account has been 
held to lie between joint adventurers.2 There is 
some authority for the general proposition that joint 
adventurers may not sue each other at law in re¬ 
spect of the joint enterprise, or their interests 
therein, until after an account has been stated.2 
According to this view, where the actual accounts 
of the parties have not been settled or adjusted so 
as to establish a fixed balance due from one to the 
other, one may not recover at law an amount ad¬ 
vanced by him for the purpose of the enterprise^ 
or an amount which the contract requires to be ad- 


87. tr.S. —Chapman v. Dwyer, C.C.A. 
N.Y., 40 P.2a 4S8--Julian Petrole¬ 
um Corporation v. Courtney Petro¬ 
leum Co., C.C.A.Cal,, 22 P.2d 360. 

88. CaL—Elsbach v. Mulligran, 136 
P.2d 651, 58 Cal.App.2d 554, 

Tex.—Champion v. D’Yarmett, Civ. 

App., 293 S.W, 587. 

Measure of damages see infra sub¬ 
division k of this section. 

89. Ala.—^Murphy v. Craft, 147 So. 

176, 226 Ala, 407—Elledge v. 

Hotchkiss. 130 So. 893. 222 Ala, 
129. 

Oal.—Elsbach v. Mulligan, 136 P.2d 
651, ’58 Cal.App.2d 354—Tufts v. 
Mann, 2 P.2d 500. 116 Cal.App. 
170. 

Mich.—Corpus 5*0x18 4.iLoted in 
Mitchell V. Reolds Farms Co., 256 
3Sr.W. 445, 447, 268 Mich. 301, 

Mo.—^Pemberton v. Ladue Realty & 
Construction Go., 180 S.W.2d 766, 
237 Mo.App. 971. 

Mont.—Coxpus Juris quoted in Sni¬ 
der V. Carmichael, 58 P.2d 1004, 
1011, 102 Mont. 387. 

Neb.—Alexander v. Turner, 297 N. 

W. 589, 139 Neb. 364. 

N.M.—Coxpus Juris quoted in Mc- 
Culloh V. Doyle, 55 P.2d 739, 740, 
40 N.M. 126. 

Okl.—Corpus Juris quoted in Wertz- 
berger v. McJunkin, 43 P.2d 729, 
732, 171 Okl. 528—Smith v. Burt, 
300 P. 748, 150 Okl. 34. 

Tex.—Champion v. D’Yarmett, Civ. 

App., 293 S.W. 587. 

33 CJ. p 866 note 29. 

W^ngfrU sale 

If the joint adventurer who holds 
the legal title to land sells it con¬ 
trary to the terms of the agreement 
with his associates, they may treat 
Ms conduct as a breach of contract 
and recover as damages their loss 
therefrom.—Wallace v. Noble, 168 N. 
W. 984, 203 Mich. 58. 


90. U.S.—Corpus Juris cited in Hey 
V. Duncan, C.C.A.I1L. 13 F.2d 794, 
796, 

Wis.—Sanders v. Newman, 181 N.W. 

822, 174 Wis. 321. 

33 C.J. p 8o8 note 81. 

91. U.S.—Hourquebie v. Girard, Pa., 
12 F.Cas.No.6,732, 2 WashC.C. 212. 

Mich-—Coxpus Juris quoted in 
Mitchell V. Reolds Farms Co., 256 
N.W. 445, 447. 26S Mich. 301. 
Bispositiou of other matters 
Joint adventurer was entitled to 
maintain action against coadventur¬ 
er for conversion of carload of pipe, 
without first bringing equity action 
for accounting, where there were no 
outstanding liabilities due creditors 
and all other matters involved in 
joint adventure had been amicably 
, disposed of.—Shefts Supply v. Fisch¬ 
er. 41 P.2d 902. 171 Okl. 72. 

92. Cal.—^Elsbach v. Mulligan, 136 
P.2d 651, 58 Cal.App.2d 354. 

IlL—Brooks v. Watson, 4 N.E.2d 876, 
287 IlLApp. 367. 

Mont,—Corpus Juris quoted in Sni¬ 
der V. Carmichael, 58 P.2d 1004, 
1011, 102 Mont. 387. 

N.M.—Corpus Juris quoted in Mc- 
I CuUoh V, Doyle, 55 P.2d 739, 740, 

I 40 N.M. 126. 

Okl.—Smith v. Burt, 300 P. 748, 150 
Okl. 34. 

33 C.J. p 866 note 32. 

In absence of debts ox mutual ac¬ 
counts to be adjusted, and where 
there is nothing to be done except 
to contribute to the loss of the joint 
venture, an action at law may be 
maintained to recover a proportion¬ 
ate share of the loss sustained.— 
Bigelow V. McMillin, 296 N.Y.S. 533, 
251 App.Div. 466. 

93. Ala.—^Murphy v. Craft, 147 So. 

176, 22$ Ala. 407—Elledge v. 

Hotchkiss, 130 So. 893, 222 Ala. 
129. 


Tex.—Champion v. D’Yarmett, Civ. 
App., 293 S.W. 687. 

94. Cal.—^Elsbach v. Mulligan, 136 
P.2d 851, 58 Cal.App.2d 364. 

Ill.—Brooks V. Watson, 4 N.E.2d 876, 
287 Ill-App. 367. 

Mont—Corpus Juris quoted in Sni¬ 
der V. Carmichael, 58 P.2d 1004, 
1011, 102 Mont 387. 

N.y.—Bigelow V. McMillin, 296 N.Y. 
S. 533, 251 App.Div. 456. 

Okl.—Corpus Juris quoted in Wertz- 
berger v. McJunkin, 43 P.2d 729, 
732, 171 Okl. '528—Smith v. Burt 
300 P. 748, 150 Okl. 34. 

33 C.J, p 866 note 31. 

95. Mich.—Corpus Juris quoted in 
Mitchell V. Reolds Farms Co., 256 
N.W. 445, 447, 268 Mich. 301. 

N.M.—Corpus Juris quoted in Mc- 
Culloh V. Doyle, 55 P,2d 739, 740, 
40 N.M. 126. 

33 C.J. p 866 notes 29-32. 

96. Del.—Garber v. Whittaker, 174 
A. 34, 6 W.W.Harr. 272. 

67. Mo.—Pemberton v. Ladue Real¬ 
ty & Construction Co., 180 S.W.2d 
766, 237 Mo.App. 971. 

98. N.Y.—Worms v. Lake, 191 N.Y. 
S. 113, 198 App.Div. 776. 

99. N.Y.—Bigelow v. McMillin. 29S 
N.Y.S. 533, 251 App.Div. 456. 

1. N.Y.—^Bigelow v. McMillin, su¬ 
pra. 

2. N.J.—Willson V. Willson, 5 N.X 
Law 791. 

1 C.J. p 607 note 62. 

3. N.Y.—^Langford v. Delalle, 239 N. 
Y.S. 107, 136 Misc, 62. 

4. N.Y,—^Murphy v. Community Mo¬ 
tion Picture Bureau, 190 N.Y.S, 
849, 
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vanced to him.^ In the latter case, where he 
ceased to perform services prior to the month for 
which the advance was agreed to be paid him, his 
cause of action, if any, is for damages and not 
for the stipulated advance.® 

Separate transaction. The amount of an advance 
is recoverable in an action at law where the ad¬ 
vance was made as an individual transaction not 
connected with the joint enterprise;*? and the view 
is sometimes taken that an action at law, as dis¬ 
tinguished from a suit in equity, may not be main¬ 
tained by one joint adventurer against another un¬ 
less the transaction in question never was a part 
of, or has fully ceased so as to be completely sep¬ 
arated from, the affairs of the joint adventure.® 

For share of profits. One joint adventurer may 
sue another at law to recover his share of the prof¬ 
its of the enterprise® where a transaction under the 


§ 12 

adventure has been closed and plaintiff is entitled to 
a certain sum as his share of profits which have 
been ascertained or are ascertainable by a simple 
computation but it is otherwise where the prof¬ 
its have not been ascertained and they are not read¬ 
ily ascertainable,^! as where notes or other assets 
remain to be collected!® or the situation is such 
that the amount to become due plaintiff cannot be 
known until a full accounting has been had.!® 

(2) In Equity 

Irrespective of their right to sue each other at law, 
the fiduciary relation between coadventurers confers on 
a court of equity jurisdiction to hear and determine all 
controversies between them. 

The fiduciary relation existing between members 
of a joint adventure confers on courts of equity 
jurisdiction to hear and determine all controversies 
arising between them.!^ This jurisdiction will be 
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5. N.T.—Murphy v. Community Mo¬ 
tion Picture Bureau, supra. 

6. N.T.—Murphy v. Community Mo¬ 
tion Picture Bureau, 190 N.T.S. 
851. 

7. Or.—Birkemeier v. Orino, 123 P. 
2a 185, 168 Or. 385. 

8. N.T.—^Worms v. Lake, 1§8 K.T.S. 
861, 120 Misc. 210, reversed on oth¬ 
er grrounds 203 N.T.S. 659, 208 
App.Div. 606. 

9. Ala.—Murphy v. Craft. 147 So. 

176, 226 Ala. 407—Elledge v. 

Hotchkiss, 130 So. 893, 222 Ala. 
129, 

Mont.—Snider v. Carmichael, 58 P. 

2d 1004, 1011. 102 Mont. 387. 

Okl.—Smith v. Burt, 300 P. 748, 
150 Okl. 34. 

Pa.—^Kingrsley Clothing Mfg. Co. v. 

Jacobs, 26 A.2d 315, 344 Pa. 551. 
Share of profits as measure of dam¬ 
ages for breach of contract see 
infra subdivision k (2) of this 
section. 

Distingnishinfir feature 
A joint adventure differs from a 
partnership in that a party to it is 
not obliged to resort to an account¬ 
ing, but mo.y sue at law for his 
share of the profits.—Joring v. Har- 
riss, C.C.A.N.T., 292 P. 974, certio¬ 
rari denied 44 S.Ct. 37, 263 U.S, 710, 
68 L.Ed. 618. 

10. Cal.—^Elsbach v. Mulligan, 136 
P.2d 651, 58 Cal.App.2d 364—Tufts 
V. Mann, 2 P.2d 600, 116 Cal.App. 
170. 

Pa.—^Kingsley Clothing Mfg. Co. v. 

Jacobs, 26 A.2d 315, 344 Pa 661. 
33 C.J. p 866 note 37. 
promise implied by law 
When a transaction under a Joint 
adventure has been closed and the 
profits are ascertainable by a sim¬ 
ple computation or when the mem¬ 
bers have struck a balance and 

48C.J.S.-54 


found the profits due to each, the 
law implies a promise by the mem¬ 
ber having possession of the fund 
to pay to his associates the share 
thereof to which each is entitled.— 
Corpus Juris cited in Mitchell v. 
Beolds Farms Co., 256 N.W. 445, 447, 
268 Mich. 301—33 C.J. p 866 note 37. 
ImAoIs, of necessity for adjustment 
Where there can be no debts or 
mutual accounts to be adjusted, and 
where there is nothing to be done 
except to divide profits of Joint ven¬ 
ture, action at law may be maintain¬ 
ed to recover a proportionate share 
of profits made.—^Bigelow v, Mc- 
Millin. 296 N.T.S. 533, 251 App.Div. 
466—^Hoffman v. Mittlemann, 263 N. 
T.S. 899, 147 Misc. 442. 

Agreement as to price 
Contractor, who was to receive one 
half of profits for selling houses he 
constructed, at agreed price, could 
recover on common counts from 
owner selling without contractor’s 
knowledge or consent by establish¬ 
ing that price had been fixed.— 
Mitchell V. Reolds Farms Co., 238 
N.W. 204, 255 Mich. 240. 

11. Iowa.—^Johanik v. Des Moines 
Drug Co., 17 N.W.2d 386. 

Mass.—^Berwin v. Cable, 47 N.E.2d 
951, 313 Mass. 431. 

33 C.J. p 867 note 38. 

TJnrealized profits 

The rule is especially applicable 
where no profits have been realized 
and, in view of contingencies, it 
is uncertain whether any will ever 
be realized or, if they are, what 
the amount thereof will be.—^Robb 
V. Moffett, 239 P. 674, 112 Okl. 20. 

12. Mass.—^Berwin v. Cable, 47 N.E. 
2d 951. 313 Mass. 431. 

Okl.—Robb V. Moffett, 239 P. 674, 
112 Okl. 20. 

33 C.J. p 867 note 38 [c], 
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13. Mass.—^Berwin v. Cable, 47 N- 
E.2d 951, 313 Mass. 431. 

Or.—McKee v. Capitol Dairies, 99 P. 
2d 1013, 164 Or. 1. 

14. TJ.S.—Chapman v. Dwyer, C.C. 
A.N.Y., 40 P.2d 468—Houston v. 
Dexter & Carpenter, D.C.Va., 300 
P. 354, modified on other grounds,. 
C.C.A., Dexter & Carpenter v. 
Houston, 20 P.2d 647. 

Md.—^Kirby v. IQrby, 40 A. 2d 303— 
Whiteley v. Schoenlein, 39 A,2d 
692, 183 Md. 590. 

Mich.—Corpus Juris quoted iu Polk 
V. Chandler, 268 N.W. 732, 735, 276 
Mich, 527. 

Mo.—Corpus Juris quoted in Denny 
V. Guyton, 40 S.W.2d 562, 571, 327 
Mo. 1030. 

Neb.—Corpus Juris quoted in Bald- 
rige V. Plothow, 242 N.W. 414, 416, 
123 Neb. 218. 

N.T.—Shubert v. Kelt, 235 N.T.S. 
188, 134 Misc. 330. 

Okl.—Corpus Juris quoted in Wertz- 
berger v. McJunkin, 43 P.2d 729, 
732, 171 Okl. 528. 

Tex.—Corpus Juris cited in Lorino 
V. Holcombe, Civ.App., 71 S.W.2d 
402, 405. 

33 C.J. p 867 note 41. 

Principles applicable to partnership 
U.S.—In re Taub, C.C.A.N.T., 4 F. 
2d 993. 

N.J.—^Kurth V. Maier, 31 A.2d 835, 
133 N.J.Eq. 388. 

Fraudulent conspiracy by joint ad¬ 
venturers to purchase corporate 
stock of other joint adventurers, by 
misrepresenting stock value while 
secretly negotiating sale of corpo¬ 
rate assets, authorized equitable re¬ 
lief.—Modlin V. Dicht, 231 N.T.S. 
265, 224 App.Div. 614, affirmed 170 
N.E. 164, 262 N.T. 589. 

Equitable enforcement of contract 
Where one party to a joint ad¬ 
venture has been guilty of miscon- 
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exercised when the controversy is of a complex 
character^® and the legal remedies are inadequate 
and it will also be exercised even though com¬ 
plainant may have a remedy at law for the redress 
of his grievance.i'^ It is, of course, essential to the 
successful maintenance by a joint adventurer of a 
suit for equitable relief that he have a meritorious 
case^® and be entitled to such relief.The aid of 
equity may be asked, in a proper case, for the pur¬ 
pose of obtaining a cancellation of the contract, 
or cancellation of a certificaie of stock and issuance 
of a new one to plaintiff,-^ or for the purpose of 
enforcing a delivery to plaintiff of the number of 
shares of stock to which he is entitled,where he 
contributed money to the joint adventure for the 
purchase of the shares of stock of an existing cor¬ 
poration,^3 or under an agreement that he is to have 


a definite share of the capital stock of a corpora¬ 
tion to be formed to carry on an enterprise.24 Also 
a joint adventurer, in a proper case, may claim the 
aid of a court of equity to compel a sale of prop¬ 
erty and the distribution of the profits,25 as where 
the agreement fixes the time of sale, and the prop¬ 
erty is not sold at or before the time fixed,^® or 
the agreement is silent as to the time of sale and 
defendant arbitrarily refuses to make the sale27 or 
delays it for the purpose of tiring out an associate 
and purchasing his interest in the property for a 
sum less than its value.^s 

Accounting, A joint adventurer may sue in eq¬ 
uity for an accountings^ of profits^O or to fix the 
liability for losses-3i Jn the absence of an agree- 


duct, it is the duty of a court at the 
suit of an injured party to enforce 
the contract in accordance with the 
well-settled principles of equity ju¬ 
risprudence.—^\\"alls V. Gribble» 124 
P.2d 713, 16S Or. 542. 

Riirht to proper credit for amoTUit of 
contribution 

Tenn.—^Williams v. Love, 2 Head 
SO, 73 Am-D. 191. 

33 C.J. p 863 note 71. 

15. Ill.—^Edwards v. Hudson, 165 HI. 
App. 521. 

Mich.— Corpus Juris quoted, in Polk 
V. Chandler, 268 N.W. 732, 735, 
276 Mich. 527. 

Mo.— corpus Juris quoted in Denny 
V. Guyton, 40 S.W.2d 562, 571, 327 
Mo. 1030. 

16. Ala.—Murphy v. Craft, 147 So. 
176, 226 Ala. 407. 

Colo.—Greggr v. Green, 35 P.2d 495, 
95 Colo. 255. 

17. Cal.—Elsbach v. Mulligan, 136 
P.2d 651, 58 Cal.App.2d 354. 

Mich.— Corpus Juris quoted iu Polk 
V. Chandler, 268 N.W. 732, 735, 
276 Mich. 527. 

Mo. — Corpus Juris quoted in Denny 
V. Guyton, 40 S.W.2d 562, 571, 
327 Mo. 1030. 

Neh.— Corpus Juris quoted in Bald- 
rige V. Plothow, 242 N.W. 414, 416, 
123 Neb, 218. 

Okl.— Corpus Juris quoted In Wertz- 
berger v. McJunkin, 43 P.2d 729, 
732, 171 Okl. 528—Smith v. Burt, 
300 P. 748, 150 Okl. 34. 

33 C.J. p 867 note 42. 

As to purely legui demand, it has 
been held otherwise.—^King v. Mea- 
bon, W.Va., 36 S.E.2d 211. 

18- N.J.—^Bagle & Star Dress Co. v. 
Masterpole, 37 A.2d 684, 135 N. 
J.Eq. 183. 

19. Pa.—^Klinger v. XJhler, Com,Pl., 
55 Dauph.Co. 299. 

20. Colo.—Gregg v. Green, 35 P.2c 
495, 95 Colo. 255. 


21. Neb.—^Alexander v. Turner, 297 
N.W. 589, 139 Neb. 364. 

22. N.Y.—Reilly v. Freeman, 37 N. 
Y.S. 570, 1 App.Div. 560, appeal 
dismissed 48 N.B. 1106, 153 N.Y. 
674. 

33 C.J. p 8o5 note 38. 

23. Pa,—Sherman v. Herr, 69 A. 
899, 220 Pa. 420. 

33 C.J. p 85«> note 36. 

24. N.Y.—Reilly v. Freeman. 37 N. 
Y.S, 570, 1 App.Div. 560, appeal 
dismissed 48 N.E. 1106, 153 N.Y. 
674. 

25. Wash,—^Donahue v. Haskamp, 
187 P. 346. 109 Wash. 562. 

33 C.J. p 859 note 16. 

28. Neb.—^American Security Co. v. 
Barker Co., 167 N.W. 780, 102 Neb. 
515, motion denied 169 N.W. 257, 
102 Neb. 515. 

27. U.S.—^Noyes v. Barnard, Cal., 63 
F. 782, 11 C.C.A. 424. 

Ga.—Baker v. Keever, 60 S.E. 551, 
130 Ga. 257. 

28. S.C.—^Edwards v. Johnson, 72 S. 

E. 638, 90 S.C. 90. 

29. U.S.—^Judson v. Buckley, C.C.A. 
N.Y., 130 F,2d 174, certiorari de¬ 
nied Buckley v. Judson, 63 S.Ct. 
161, 317 U.S. 679, 87 D.Ed. 545— 
Chapman v. Dwyer, C.C.A.N.Y., 40 

F. 2d 468. 

Ala.—^Kornman v. Raskin, 187 So. 
709, 237 Ala. 490—^Kenan v. Moon, 
128 So. 379. 221 Ala. 286. 

Neb.—Alexander v. Turner, 297 N. 

W. 589, 139 Neb. 364. 

N.J.—^Aaron v. Costa, 45 A.2d 820, 
37 N.J.Eq. 539. 

N.Y.—^Rhodes v. Little Falls Dairy 
Co., 245 N.Y.S. 432, 230 App.Div. 
571, affirmed 177 N.B. 140, 256 
N.Y. 559—Titus v. Empire Mink 
Corporation, 17 N.Y.S.2d 909. 

?a.—Sellers v. Hanratty, 22 A.2d 
697, 343 Pa. 316. 

J'ex.—Thompson v. Duncan, Com. 
App., 44 S.W.2d 904. 
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Transitory action 

Okl.—^Woolley v. Shaw, 136 P.2d 398, 
192 Okl. 107—Replogle v. Neff, 55 
P.2d 436, 176 Okl. 333. 

30. Arlz.—^Poulos v. Ellery, 89 P.2d 
622, 53 Ariz. 322. 

Cal.—Tufts V. Mann, 2 P.2d 500, 116 
CaLApp. 170—Champagne v. Pas- 
sons. 272 P. 353, 95 Cal.App. 15. 
Me.—Corpus Juris cited in Waldo 
Lumber Co. v. Metcalf, 171 A. 395, 
396, 132 Me. 374—Simpson v. Rich¬ 
mond Worsted Spinning Co., 145 
A. 250, 128 Me. 22. 

Mo.—Corpus Juris cited in Neville 
V. D’Oench, 34 S.W.2d 491, 504, 
327 Mo. 34. 

N.Y.—Broder v. Broudarge, 38 N.Y. 

S. 2d 282. 

Pa.—Schwab v. Miller, 153 A. 731, 
302 Pa. 507. 

33 C.J. p 867 note 39. 

In connection with sale or purchase 

(1) If, in making a sale, a joint 
adventurer himself becomes the pur¬ 
chaser, or otherwise misconducts 
himself, a court of equity will, at 
the instance of his defrauded as¬ 
sociate, require him to account for 
any profit which he may have gain¬ 
ed thereby.—Bowne v. Windsor, 151 
A. 124, 106 N.J.Eq. 415, affirmed 154 
A. 768, 108 N.J.Eq. 274—33 C.J. p 859 
note 23. 

(2) If a joint adventurer who 
holds the legal title to land sells it 
contrary to the terms of the agree¬ 
ment with his associates, they may 
ratify the sale and seek an account¬ 
ing in equity for their share of the 
proceeds.—Crawford v. Forrester, 
194 P. 635, 108 Kan. 222—33 C.J. P 
860 note 28. 

31. Me.—Waldo Lumber Co. v, Met¬ 
calf, 171 A. 395, 132 Me. 374. 

Md.—Redue v. Hofferbert, 157 A. 294, 
161 Md. 296. 

N.Y.—Broder r, Broudarge, 88 N. 

T. S.2d 282. 
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ment to the contrary,32 the right of action of a 
member of a joint adventure for an accounting ac¬ 
crues on the completion, termination, or dissolution 
of the joint adventure or enterprise.33 Although 
a defrauded member of a joint adventure may sue 
in equity for an accounting,34 one of the parties 
to the fiduciary relationship existing between joint 
adventurers is entitled, independently of fraud,35 to 
sue for an accounting where there has been a breach 
of the relationship36 or of the joint venture agree- 
ment.37 It has been said that an accounting be¬ 
tween joint adventurers is governed by the same 
equitable principles as are applicable to an ac¬ 
counting between partners33 and that a court of 
equity may entertain jurisdiction of an action for 
such accounting very much on the principles ap¬ 
plicable to partnerships,*39 but, in so far as the 
right to an accounting and concomitant relief is con¬ 
cerned, the elements of a partnership are not es¬ 
sential, it being sufficient that the parties stand in 
a mutual and confidential relationship to each other 
and have a joint interest in the result of the ven¬ 
ture.^® 

While a joint adventurer may invoke the juris¬ 
diction of a court of equity for an accounting where 
a single action at law will not suffice to terminate 
the entire controversy,^! the right of a joint adven¬ 
turer to sue at law does not preclude a suit in eq¬ 
uity for an accounting.^2 Indeed, only a court of 
equity, or a court possessing equitable powers, has 


jurisdiction to compel an accounting ;^3 and in 
some cases relief can be had only in equity by an 
accounting,44 as where the profits are unascertained 
and the member managing the enterprise will not 
account to his associates.'^S However, a court of 
equity will not take jurisdiction of an action for an 
accounting between joint adventurers where no 
duty rests on defendant to account,^3 nor has it 
jurisdiction of an action for accounting on the 
ground of a joint venture, where there is no joint 

venture.^7 

c. Conditions Precedent 

Ordinarily the plaintiff must perform such conditions 
precedent as are applicable to the particular action. 

In the absence of compliance with conditions pre¬ 
cedent, plaintiff may not charge defendant with a 
breach of the joint venture agreement's or secure 
an accountings^ unless defendant has violated the 
agreement in such a manner as to make it impos¬ 
sible for plaintiff to perform.59 A tender of per¬ 
formance after action is brought is not sufficient 
where it does not include an offer to pay the costs 
of the action.51 A demand for an accounting is 
not essential to plaintiff’s right of action for an ac¬ 
counting where defendant pleads a settlement and 
payment of all that is due plaintiff.52 

Plaintiff is not required to tender back what he 
has received where he is suing for the balance of 
his share of the profits,®3 or for an accounting,54 


32. Cal.—Shearer v. Davis, 155 P.2d 
708, 67 Cal.App.2d 878. 

33. Cal.—Shearer v. Davis, supra— 
Hauret v. Pedelaborde, 246 P. 134, 
77 CaLApp. 187. 

N'.J.—Kagel v. Johnson, 127 A. 664, 
3 N.J.Misc. 84. 

Okl.—Wolfe V. North, 78 P.2d 674, 
182 Okl. 520. 

Final acconntingr 

La.—Tuck V. Atkins, 6 La.App. 110. 
On defendant’s attempted termina- 
tion without cause 
Cal.—Champagne v. Passons, 272 P. 
353, 95 Cal.A.pp. 15. 

34. U.S.— Corpus Jnris cited in 

Hey V. Duncan, C.C.A.I11., 13 F. 
2d 794, 796. 

33 C.J. p 858 note 84. 

35. Md.—Nagel v. Todd, 45 A.2d 
326. 

36. U.S.—Trounstine v. Bauer, 
Pogue & Co., D.C.N.Y., 44 F.Supp. 
767, affirmed, C.C.A., 144 F.2d 379, 
certiorari denied Bauer, Pogue & 
Co. V. Troustine, 65 S.Ct. 190, 323 

U.S. 777, 89 L.Ed. 621. 

Md.—Nagel v. Todd. 45 A.2d 326. 

37. U.S.—La Varre v. Hall, C.C.A. 
Ga., 42 F.2d 65. 

38. Ala.—^Komman ▼. Baskin. 187 


So. 709, 237 Ala. 490—Zingelmann 

V. Turner, 177 So. 627, 235 Ala. 
102 . 

39. N.J.—Cooperstein v. Shapiro, 
179 A. 29, 118 N.J.Eq. 337. 

Wrongful disposition of property or 
surrender of rights 
Neb.—^Alexander v. Turner, 297 N.W. 
589, 139 Neb. 364. 

40. N.T.—Marianl v. Summers, 52 
N.T.S.2d 750, affirmed 56 N.T.S. 
537, 269 App.Div. 840—^Broder v. 
Broudarge, 38 N.T.S.2d 282. 

41. Ala.—Murphy v. Craft, 147 So. 

176, 226 Ala. 407—Elledge v. 

Hotchkiss, 130 So. 893, 222 Ala. 
129. 

Md.—Redue v. Hofferbert, 157 A. 294, 
161 Md. 296.. 

42. Cal.—Elsbach v. Mulligan, 136 
P.2d 651, 58 Cal.App.2d 354. 

Okl.—Wertzberger v. McJunkin, 43 
P.2d 729, 171 Okl. 528—Smith v. 
Burt, 300 P. 748, 150 Okl. 34. 

43. Or.—^McKee v. Capitol Dairies, 
99 P.2d 1013, 164 Or. 1. 

33 C,J. p 867 note 41 [a]. 

44. Cal.—^Austin v. Turrentine, 87 
F.2d 72, 30 Cal.App.2d 750, re¬ 
hearing denied 88 P.2d 178. 80 Cal. 
App.2d 760. 


N.T.—^Murphy v. Community Motion 
Picture Bureau, 190 N.T.S. 849. 

33 C.J. p 850 note 52. 

45. Iowa.—Johanik v. Des Moines 
Drug Co.. 17 N.W.2d 385. 

N.T.—Joseph V. Sulzberger, 121 N.T. 
S. 73, 136 App.Div. 499. 

46. N.J.—Pine Bldg. Co. v. Gross- 
man, 140 A. 251, 102 N.J.Eq. 189. 

47. Minn.—Wilson v. Maryland, 189 
N.W. 437, 152 Minn. 152. 

N.T.—Jasper v. Bernstein, 20 N.T.S. 
2d 362, 259 App.Div. 638. 

48. Cal.—Staples v. Leidecker, 15 P. 
2d 514, 216 Cal. 604. 

49. Cal.—Staples v. Leidecker, su¬ 
pra. 

50. Cal.—San Francisco Iron & 
Metal Co. v. American Milling & 
Industrial Co., 1 P.2d 1008, 115 Cal. 
App. 238. 

51. Mich.—Mclntire v. Carr, 128 N. 

W. 1079, 164 Mich. 37. 

33 C.J. p 868 note 52 [a]. 

52. Cal.—^Bedolla v. Williams, 115 
P. 747, 15 Cal.App. 738. 

53. Ill.—^Reed v. Engel, 86 N.E. 
1110, 237 Ill. 628. 

33 C.J. p 866 note 37 [a]. 

54- Tex.—Thompson v. Duncan, 
Com.App., 44 S.W.2d 904. 
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or where it is impossible for defendant to put plain¬ 
tiff in statu quo.®® 

d. Defenses 

A matter is not a defense in an action between par¬ 
ties to a joint adventure where it does not constitute a 
sufficient reason for denying recovery or relief to the 
plaintiff against the defendant. 

A matter not constituting a sufficient reason for 
denying recovery or relief to plaintiff against de¬ 
fendant in the particular action is not a defense in 
an action between parties to a joint adventure,®^ 
If the contract for the joint adventure is prima 
facie valid, it is no defense to an action for an ac¬ 
counting to say that it was for an illegal purpose,®*^ 
or was performed by defendant in an illegal man¬ 
ner, 58 or that he was guilty of illegal acts or fraud 
in the execution of it,59 or that the rights acquired 
thereunder were obtained in an illegal or immoral 
way.59 Also the fact that part of the proceeds of 
a sale consists of unpaid promissory notes may not, 
under the circumstances, be a defense to a suit 
for an accounting and recovery of an amount al¬ 
leged to be due plaintiif.^i Defendant in an action 
for accounting who did not object to a notice of dis¬ 
solution will not be heard to deny dissolution at the 
time of the notice.®^ 

A receipt, release, or contract of settlement may 
not bar an action for accounting or other relief or 
recovery where it was executed in ignorance of a 
pertinent matter,5^ or where it does not purport to 


settle all differences betyireen the parties and does 
not relate to the transaction in question,54 or where 
it was demanded by a trustee in violation of his 

duty. 5 5 

An action based on a contract of joint adventure 
may be defended on the ground of rescission or 
abandonment of the contract,-55 but an admission 
or acknowledgment of liability for losses has been 
held not a request for termination.57 

e. Time to Sue, Limitations, and Laches 

Actions between joint adventurers may be barred 
by laches. 

If the party required to account repudiates the 
contract,58 or denies the right of the party seeking 
an accounting to any interest in the joint adven- 
ture,59 an action brought immediately thereafter 
will not be adjudged premature. Applications of 
the general statutes of limitations to actions be¬ 
tween parties to a joint adventure are considered 
in the C.J.S. title Limitations of Actions § 1 et seq, 
also 37 C.J. p 684 note 1 et seq. 

A joint adventurer may be guilty of laches in fail¬ 
ing to bring a suit against a coadventurer for eq¬ 
uitable relief within a reasonable time^O after dis¬ 
covery of fraud.^1 However, a suit in equity seek¬ 
ing the rescission of a contract for fraud or to com¬ 
pel an accounting for profits will not be barred by 
laches, if complainant did not know the facts en¬ 
titling him to relief until a short time before the 


55- Mo.—^Denny v. Guyton, 40 S.W. 
2d 562, 327 Mo. 1030. 

58. Cal.—^Replogle v. Ray, 110 P.2d 
980, 48 Cal.App.2d 291. 

Mo.—O’Neil V, Viviano, App., 105 S. 
W.2d 985. 

N.Y.^—^Houston v. Coombs, 231 N.T. 

S, 176, 224 App.Div. 396. 

Okl.—Kirtley v. Kirtley, 21 P.2d 36, 
163 Okl. 114. 

W.Va.—Gelwicks v. Homan, 20 S.E. 
2d 666, 124 W.Va. 572. 

ISatters beld not defenses 

(1) Pact that attorney claiming: 
right to share with another In prof¬ 
its from promotion of dog racing 
enterprise obtained appointment as 
city attorney on his representations 
that he was not interested in such 
enterprise did not defeat his right to 
equal division of profits.—Jones v. 
Rutherford, 67 P.2d 92, 8 Cal.2d 603. 

(2) Where all parties. Including 
brokers, understood that special ac¬ 
count opened in one party’s name 
was a joint account, defense that 
joint account was not opened as 
provided by contract was untenable. 
—^Kahn v. Schleisner, 166 A. 435, 
165 Md. 106. 


57. Mo.—Corpus Jtiris qnotod in 
Benny v. Guyton, 40 S.W.2d 562, 
571. 327 Mo. 1030. 

33 C.J. p 862 note 56. 

58. Mo.—Corpus Juris qnoted in 
Benny v. Guyton, 40 S.W.2d 562, 
671, 327 Mo. 1030. 

33 C.J. p 862 note 57. 

59. Mo.—Corpus Juris quoted in 
Benny v. Guyton, 40 S.W.2d 562, 
571, 327 Mo, 1030. 

33 C.J. p 862 note 68. 

60. Mo.—Corpus Juris qnoted in 

Benny v. Guyton, 40 S.W.2d 562, 
571. 327 Mo. 1030. j 

33 C.J. p 862 note 69. 

61. Iowa.—Purslow v. J'ackson, 62 

N.W. 12, 93 Iowa 694. j 

62. iowa.—^Pitzhugh v. Thode, 265 

N.W. 893, 221 Iowa 533. j 

63. Me.—Simpson v. Richmond ! 

Worsted Spinning Co., 145 A. 250, 
128 Me. 22. 

Mass.—Carilli Const. Co. v. John 
Basile & Co., 59 N.E.2d 706, 317 
Mass. 726. j 

64t. Cal.—^Adams v. Harrison, 93 P. 
2d 237, 34 CalA.pp.2d 288. 

65. Pa,-~Nick v. «raig, 151 A. 573, 
301 Pa. 50. J 


66. Okl.—Knight ▼. Cecil, 235 P. 
1107. 110 Okl. 57. 

Retention of amount received 
Where defendants were entitled in 
any event to retain what they had 
received under a second joint ven¬ 
ture agreement reducing defendants’ 
share from that provided in first 
agreement, defendants were not re¬ 
quired to offer to restore such 
amount as a condition to rescission 
of second agreement as a defense 
to the action,—^Maclsaac v. Pozzo, 
161 P.2d 449, 26 Cal.2d 809. 

67. N.Y.—Smith v. McCullaugh, 255 
N.Y.S. 497, 234 App.Biv. 490. 

68. Okl.—Weathers v. Roberts, 202 
P. 775, 84 Okl. 98. 

69. U.S.—^Bernitt v. Smith-Powers 
Logging Co., B.aOr., 213 F. 378, 
affirmed 237 P. 570, 150 C.C.A. 462. 

Ga.—Sloan v. Haley, 90 S.E. 74, 18 
Ga.App. 631. 

70. Cal.—^Malone v. Clise, 63 P.2d 
321, 18 Cal.App.2d 154. 

Pa.—Klinger v. Uhler, Com.PL, 65 
Bauph.Co. 299. 

71. Ark.—Cartier v. Hengstler, 266 
fi.W. 304, 166 Ark. 303. 
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commencement of the action,72 or if his delay in 
bringing it was caused by defendant’s conduct and 
statements which inspired complainant to believe 
that an amicable settlement might be effected,72 or 
if defendant’s fraud and concealment prevented 
complainant from proffering his contribution to the 
purchase of property in which he had a right to 
participate.74 The death of another member of the 
joint adventure,75 or reliance on his integrity,76 
does not sustain a claim of laches; and it has been 
held that delay for less than the statutory period 
of limitations is no defense where it is explained 
as due to inability to hire counsel sooner.77 

f. Parties 

Generally all members of a joint adventure are prop- 
er and necessary parties to a suit for an accounting or 
for a rescission of the contract between them. 

All persons having an interest in the venture 
should be made parties to a suit in equity for an 
accounting between joint adventurers7S or for the 
rescission of the contract between them ;79 and this 
is also true as to a person or corporation having 
a claim to property involved in the suit ;20 but it is 
otherwise as to a member who has parted with all 
his interest in the venture,^! or who has become a 
nonresident of the jurisdiction where the action is 
brought,62 or as to an employee who has no interest 


in the adventure except to share in the profits as 
a part of his compensation,63 or as to former own¬ 
ers of the property who did not participate in the 
fraud charged and against whom no relief is 

sought. 64 

An action at law by one member of a joint ad¬ 
venture against another to recover a judgment for 
money paid or for damages sustained by the for¬ 
mer ordinarily can be brought by him alone with¬ 
out joining his associates as plaintiffs, although 
they may have similar claims arising out of the 
same transaction, if his right is distinct and sepa¬ 
rate from theirs ;66 but two or more members may 
join as plaintiffs in an action at law against associ¬ 
ates to recover damages for fraud where their in¬ 
vestment or contribution was joint ;66 and, when 
two persons agreed to render services jointly to 
their associates in an adventure, an action at law to 
recover damages for a breach of the contract must 
be brought by them jointly,67 unless one of them 
has died, in which case the other may bring the 
action singly, if the fact of death is alleged in the 
complaint66 Where there are more than two mem¬ 
bers of a joint adventure, one may sue another, to 
recover a proportionate part of the profits69 or loss- 
es90 without joining the remaining members as par¬ 
ties. A tort action for damages for-fraud is properly 


72. Mo.—Corpus Jxiris quoted la 
Benny v. Guyton, 40 S.W. 662, 571, 
327 Mo. 1030. 

33 C.J. p 867 note 47, 
trutil discovery of fraud, laclies 
caamot arise to bar action for coad¬ 
venturers' fraud.—Seligson v. Weiss, 
227 N.T.S. 338, 222 App.Div. 634. 

Where plaintiffs acted with rea¬ 
sonable dispatch on discovery of true 
facts, their right to an accounting 
was not barred by laches.—^Mariani 
V. Summers, 52 N.T.S.2d 750, affirm¬ 
ed 56 N.Y.S.2d 537, 269 App.Div. 
840. 

Xess than one year 

Joint adventurer filing bill for ac¬ 
counting within one year after no¬ 
tice was not guilty of laches bar¬ 
ring accounting.—Oswald v. Camac, 
C.C.A.Pla., 65 F.2d 610. 

73. U.S.—^Dexter & Carpenter v. 
Houston, C.C.A.Va.. 20 P.2d 647. 

Mo.—Corpus Juris quoted in Denny 
V. Guyton, 40 S.W.2d 562, 671, 327 
Mo. 1030. 

33 C.J. p 867 note 48. 

74. Mo.—Corpus Juris quoted iu 
Denny v. Guyton, 40 S.W.2d 662, 
571, 327 Mo. 1030. 

Nev.->Miller v. Walser, 181 P. 437, 
42 Nev. 497. 

75. U.S.—Oswald v. Camac, C.C.A. 
Fla., 66 F.2d 610, 


76. Mich.—Crowley v. McCullough, 
237 N.W. 50, 254 Mich. 362. 

77. N.T.—^Peralta v. Escobar, 202 
N.T.S. 714, 207 App.Div. 611. 

78. U.S.—Stanley-Fan-C-Pack Sales 
Co. V. Fan-C-Pack Co., C.C.A.N.T., 
62 P.2d 773. 

N.J.—Turtur v. Isserman, 128 A. 151, 
2 N.J.Misc. 1084. 

33 C.J. p 868 note 60. 

All members are proper parties 
Md.—Redue v. Hofferbert, 157 A. 294, 
161 Md. 296. 

79. N.T.—^Worms v. Lake, 191 N.T. 
S. 113, 198 App.Div. 776. 

Proper parties 

Associates in syndicate were prop¬ 
erly joined in rescission suit against 
coadventurer based on misrepresen¬ 
tations where the representations 
were identical, whether made to 
plaintiffs jointly or severally, and 
each plaintiff was entitled to the 
same relief in equity.—^Latimer v. 
Piper, 246 N.W, 65, 261 Mich. 123. 

80. N.T.—King v. Barnes, 16 N.E. 
332, 109 N.T. 267. 

33 C.J. p 868 note 63. 

Proper parties 

(1) Mortgagee is an interested and 
proper party.—^Bodman v. Harmon, 
294 N.W. 151, 296 Mich. 196, 

(2) Owner of land covered by op¬ 
tion to be sold by adventurers, hav¬ 
ing notice of coadventurer's claim 
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to commissions, was proper party to 
latter’s accounting action.—Forbes 
V. Butler, 275 P. 772, 73 Utah 522. 

81- Okl.—Royer v. Dobbins, 239 P. 
157, 111 Okl. 156. 

Tex.—Snow v. Rudolph, 131 S.W. 
249, 62 TexCiv.App. 235. 

82. U.S.—Stems v. Maguire, D.C. 
N.T., 23 F.Supp. 827. 

Mich.—^Latimer v. Piper, 246 N.W. 
65, 261 Mich. 123. 

N.T.—Angell v. Lawton, 76 N.T. 540. 

83. N.T.—Kent v. Universal Film 
Mfg. Co., 193 N.T.S. 838, 200 App. 
Div. 539. 

84. Mich.—^Latimer v. Piper, 246 N. 
W. 65, 261 Mich. 123. 

85. Colo.—^Beckwith v. Talbot, 2 
Colo. 639. 

33 C.J. p 868 note 55. 

86. Mich.—Gardella v. Babigian, 248 
N.W. 885, 263 Mich. 614. 

87. U.S.—^Noyes v. Barnard, Cal., 63 
F. 782, 11 C.C.A. 424. 

33 C.J. p 868 note 56. 

88« U.S.—^Noyes v. Barnard, supra. 
89. Okl.—Cecil v. Montgomery, 218 
P. 311, 95 Okl. 184. 

IiLdepeiLdent contract 
Tex—Colclazier v. Moore, CivA.pp., 
6 S.W.2d 377. 

90- N.T.—^Burleigh v. Bevin» 48 N. 

T.S. 120, 22 Misc. 38. 

33 C.J. p 868 note 54. 
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brought in plaintiffs name, rather than in the name 
of a corporation, where the corporation is merely 
a convenient agency to carry out the joint venture 
agreement, and innocent third persons will not be 
injured.^i An assignee of a part of plaintiff’s in¬ 
terest in the venture is a proper party to an action 
for an accounting ,^2 but the omission to join him 
will not, it seems, invalidate the proceeding as he 
can be brought in by amendment if it becomes nec- 

essary.^2 

Trustee, The trustees of a syndicate are proper 
parties to a suit for an accounting.^** S^mdicate 
managers who are authorized by the subscription 
agreement to enforce payment of the subscriptions 
may, as trustees of an express trust, bring an ac¬ 
tion against a delinquent member without joining 
the other subscribers as plaintiffs.25 However, a 
member may, in his own name and without joining 
a trustee, bring an action in equity for contribu¬ 
tion where the trustee has failed to perform his 
duties and the members have acquiesced in man¬ 
agement of the property by some of them.^^ 

Heirs or representatives of deceased member. 
The heirs or personal representatives of a deceased 
member are entitled to recover the share to which 
he would have been entitled.^^ The representative 
of a deceased member is entitled to an account- 
ing,98 unless the accounting sought is of profits 
from the sale of real estate, in which case the ac¬ 
tion must be brought by the heirs at law and not 
by the administrator.^ ^ On the failure and refusal 


of the administrator to sue, the distributees may 
bring an action for an accounting.^ 

In an action brought by another member or mem¬ 
bers, necessary parties include the devisees or heirs 
at law of a deceased member, if real property is 
involved,^ but not the nonresident personal repre¬ 
sentatives of a deceased member.^ The right of a 
joint adventurer who has paid his share of the 
purchase price of real property, bought for the pur¬ 
pose of the enterprise, to compel the associate in 
whose name the title is taken to convey to him such 
an undivided interest in the land as by the agree¬ 
ment between them he is entitled to, will be en¬ 
forced by a court of equity against the heirs and 
executor of the associate who died vested with the 
legal title,* even though his estate may be insol- 
vent.5 

g. Pleading 

(1) Bill, declaration, petition, or com¬ 

plaint 

(2) Answer, affidavit of defense, or 

cross complaint 

(3) Issues, proof, and variance 

(1) Bill, Declaration, Petition, or Complaint 

Facts constituting a cause of action must be alleged 
In a bill, declaration, petition, or complaint based on the 
theory of a joint adventure. 

A bill, declaration, petition, or complaint based 
on the theory of a joint adventure must state facts 
constituting a cause of action;^ and it does hot 


91. Cal,-—Elsbach v. Mulligan, 136 
P.2d 651, 58 Cal,App.2d 354. 

92. N.T.—Wilcox v. Pratt, 25 N.E. 
1091, 125 N.Y. 688 . 

33 C.J. p 868 note 69. 

93. N.Y.—Brady v. Erlanger, 149 N. 
Y.S. 929, 165 App.Div. 29. 

94. Md.—Redue v. Hofferbert, 157 
A. 294, 161 Md. 296. 

95. N.Y.—Gallogly v. Whitmore, 158 
N.Y.S. 830, 172 App.Div. 381. 

33 C.J. p 868 * 4 iote 58. 

96. Okl.—Smith v. Burt, 30G P. 748, 
150 Okl. 34. 

97. Okl.—^Ferguson v. Nagle, 15 P. 
2d 1, 159 Okl. 219. 

98. U.S.—^Trounstine v. Bauer, Pogue 
& Co., D.C.N.Y., 44 F.Supp. 767, 
affirmed, C.C.A., 144 F.2d 379, cer¬ 
tiorari denied Bauer, Pogue & Co. 
V., Trounstine, 65 S.Ct. 190, 323 U. 
S. 777, 89 L.Ed. 621. 

On dissolution 

Cal.—Davis v. California Motors, 
App., 166 P.2d 52. 

99. N.Y.—Walcoff V. Bittker, 122 N. 
Y.S. 680, 67 Misc. 414. 

33 C.J. p 868 note 71. 


1. N.Y,—Levy v. Charles-Isidore 
Holding Corporation, 7 N.Y.S,2d 
577, 255 App.Div. 389. 

2 . Ind.—Grover v. Marott, 136 N.E. 
81, 192 Ind. 552. 

3. N.Y.—^Angell v. Lawton, 76 N.Y. 
540. 

4. Me.—Putnam v. Burrill, 62 Me. 
44. 

N.Y.—^Hedges v. Mount joy, 149 N.Y. 

S. 869, 164 App.Div. 444. 

5. Me.—^Putnam v. Burrill, 62 Me. 
44. 

6 . Ala.—Brewer v. Ewart, 97 So. 
910, 210 Ala. 292. 

N.Y.—Levy v. Charles-Isidore Hold¬ 
ing Corporation, 7 N.Y.S.2d 577 , 
255 App.Div. 389—^Utica Trust & 
Deposit Co. V. Sutton, 246 N.Y.S. 
56, 231 App.Div. 95. 

Pleadings held sufficient 

(1) In general. 

Ala.—Murphy v. Craft, 147 So. 176, 
226 Ala. 407. 

Cal.—Holstrom v. Mullen, 257 P. 546, 
84 CakApp. 1 . 

Colo.—Gregg v. Green, 3o P.2d 495, 
95 Colo. 255. 
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Ill.—^Hagerman v, Schulte, 181 N.E. 
677, 349 Ill. 11. 

Md.—^Whiteley v. Schoenlein, 39 A. 

2d 692, 183 Md. 590. 

Minn.—Mannheimer v. Phinney, 209 
N.W. 7, 167 Minn. 279. 

Tex,—Colclazier v. Moore, Civ.App., 
6 S.W.2d 377. 

33 C.J. p 869 note 81 [a]. 

( 2 ) As against a general demur¬ 
rer. 

Ga.—Clement A. Evans & Co. v. 
Waggoner, 30 S.E.2d 915, 197 Ga. 
857. 

Tex.—Stanfield v. Texas Power Cor¬ 
poration, Civ.App., 13 S.W.2d 432, 
error dismissed. 

(3) To state prima facie cause 
for equitable relief.—Coral Gables 
Securities Corporation v. Miami Cor¬ 
poration, 166 So. 555, 123 Fla. 172. 

(4) To state a case for an ac¬ 
counting. 

U.S.—Oswald V. Camac, C.C.A.Fla., 
65 E.2d 610. 

Ala.—Saunders v. McDonough, 118 
So. 389, 218 Ala. 207—Walthall v. 
Anderson, 110 So. 299, 215 Ala. 264. 
33 O.J. p 869 note 81 £c], [d]. 
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do so where it fails to show defendant's violation 
of any duty to plaintiff,7 as where it does not allege 
a breach of contract or the commission of a 
wrong.S It must state facts which, at least by rea¬ 
sonable inferences, establish the relation of joint 
adventurers and it must allege facts showing 
that profits have been realized from the venture, 
where it seeks an accounting for profits.^^ 

To state a cause of action grounded on breach of 
contract, plaintiff must allege due performance, or 
an offer to perform, or an excuse for nonperform¬ 
ance, on his part.ii In an action at law to recover 
damages for a breach of the contract of joint ad¬ 
venture, plaintiff must strictly observe this rule;^2 
but in a suit in equity to compel an accounting for 
profits the rule is less rigicLiS An allegation of 
fraud is not necessary in a complaint for money 
had and received^^ or in a bill for accounting which 
contains allegations showing a fiduciary relation.^^ 
It is not necessary, in an action for rescission on 
the ground of fraud, that the complaint allege spe- 
cial^^ or pecuniary^^ damages; and a complaint 
praying for the rescission of a contract for the 


purchase of a mine on the ground of fraud is not 
demurrable because it does not offer to return the 
ore taken from the mine by plaintiff.^® a com¬ 
plaint which alleges facts sufficient to constitute a 
cause of action for an accounting entitles plaintiff 
to that form of relief, although a money judgment 
only is prayed for.^^ 

Ame7id7nent, In a proper case the court should 
permit the filing of an amended declaration.^^ 

(2) Answer, Affidavit of Defense, or Cross 
Complaint 

As In other actions, and within the usual limits, a 
set-off, counterclaim, or cross-claim may be pleaded in 
an action between coadventurers. 

A cross complaint alleging misapplication of the 
funds of the joint venture and praying for an ac¬ 
counting states a cause of action for an account¬ 
ing but an affidavit of defense is insufficient 
where, although it alleges that plaintiff took pos¬ 
session of, retained, and converted to his own use 
certain merchandise, it fails to aver that such mer¬ 
chandise was defendant’s property or that plaintiff 
was not entitled to take and retain it^^ A debt due 


(5) To state a cause of action 
for rescission. 

Cal.—Dunn v. Stringer, 107 P.2d 411, 
41 Cal.App.2d 638. 

Colo.—G-regg v. Green, 85 P.2d 495, 
95 Colo. 255. 

(6) To state a cause of action 
for money had and received.—^Adams 
V. Harrison, 93 P.2d 237, 34 Cal-App. 
2d 288. 

(7) To state an action on the 
case.—Bentley-Beale, Inc., v. Wesson 
Oil & Snowdrift Sales Co., 165 So. 
830, 231 Ala. 562. 

(8) To identify subject matter 
of controversy.—^Hill v. Belnoski, 
Tex.Civ.App., 42 S.W.2d 856, error 
refused. 

Pleadiusrs held insuffioieut 

(1) In general.—Mannheimer v. 
Phinney, 209 N.W. 7, 167 Minn. 279. 

(2) To state a case either in con¬ 
tract or in tort.—^Losch v. Marcin, 
167 N.E. 514, 251 N.T. 402. 

(3) To impeach settlement be¬ 
tween parties.—Crowson v. Cody, 06 
So. 875, 209 Ala. 674. 

7. Ga.—^Manget v. Carlton, 130 S.E. 

604, 34 Ga.App. 556. 

S. N.T.— liosch V. Marcin, 167 N.E. 
514, 251 N.T. 402. 

9. Colo.—Richardson v. Cornell, 191 
P. 105, 68 Colo. 411. 

Elements 

In order to state cause of action 
■based on joint adventure, complaint 
must allege facts presenting exist¬ 
ence of a contract, a common pur¬ 
pose, a community of interest* and 


an eoLual right to a voice accompa¬ 
nied by an equal right of control.— 
Moen V. Zurich General Accident & 
Liability Ins, Co., 101 P.2d 323, 3 
Wash.2d 347. 

Allegations consistent with theory of 
agency 

A complaint asking for an ac¬ 
counting of profits cannot be sus¬ 
tained where its allegations are as 
consistent with the theory that in 
purchasing the property from which 
the profits arose plaintiff acted as 
defendant’s agent, as with the theory 
that the purchase jvas made on joint 
adventure.—Conger v. Judson, 74 N. 

T. S. 504, 69 App.Div. 121. 

Joint adventure held suficlently al¬ 
leged 

U. S.—Hey v. Duncan, C.C.A.I11., 13 
P.2d 794. 

Cal.—^Holstrom v. Mullen, 257 P, 545, 
84 CaLApp. 1. 

Nev.—Sugarman Iron & Metal Co. v. 
Morse Bros. Machinery & Supply 
Co., 255 P. 1010, 50 Nev. 191. j 

33 C.J. p 869 note 81 [b]. 

Allegation of partnership and proof 
of joint adventure see infra sub¬ 
division g (3) of this section. 

10. Cal.—^Detwiler v. Clune, 247 P. 

264, 77 CaLApp. 562. 

33 C.J. p 868 note 74. 

Profits from business produced by 
' plaintiff 

If, under the terms of the con¬ 
tract, plaintiff is entitled to profits 
only from business produced by him, 
he must also allege that the profits 
are from the business so produced 
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and a mere allegation of due per¬ 
formance by plaintiff will not suffice. 
—Davis V. Friedman, 181 N.T.S. 469, 
191 App.Div. 393—33 CJ. p 869 note 
75. 

11. N.T.—^Losch V. Marcin, 167 N.E. 
514, 251 N.T. 402. 

Performance by plaintiff held suffi¬ 
ciently pleaded 

Tex.—^Hill V. Belnoski, Civ.App., 42 

S. W.2d 856, error refused. 

12. Ala.—Camody v. White, 89 So. 
283, 206 Ala. 126. 

33 C.j. p 869 note 79. 

13. Ala.—Saunders v. McDonough, 
67 So. 591, 191 Ala 119. 

33 C.J. p 869 note 80. 

14. Cal.—Adams v. Harrison, 93 P. 
2d 237, 34 Cal.App.2d 288. 

15. XJ.S.—Oswald V. Camac, 0.0.A. 
Fla., 65 F.2d 610. 

16. Cal.—^Llenefee v. Oxnam, 183 P. 
379, 42 CaLApp. 81. 

17. Cal.—^Dunn v. Springer, 107 P. 
2d 411, 41 CaLApp.2d 6 38. 

18. Cal.—^Menefee v. Oxnam, 183 P. 
379, 42 CaLApp. 81. 

19. N.T.—^Josias v. Sugar Products 
Co., 169 N.T.S. 887, affirmed 174 
N.T.S. 908, 187 App.Div. 932. 

33 C.J. p 869 note 84. 

20. Mich.—Gardella v. Babigiau, 248 
N.W. •885. 263 Mich. 514. 

21. CaL—^Maclsaac v. Pozzo, 161 P. 
2d 449, 26 CaL2d 809. 

22. Pa,—^Kingsley Clothing Mfg, Co. 

T. Jacobs, 26 A.2d 315, .344 Pa. 551. 
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by plaintiff td defendant on an individual account 
between them not connected with the enterprise,^^ 
or due to a third person and duly assigned to de¬ 
fendant,24 may be pleaded as a counterclaim in 
an action for an accounting. So, in an action at 
law to recover judgment for defendant’s propor¬ 
tionate share of a payment made by plaintiff for 
the purposes of the joint adventure, defendant may 
plead as a set-off plaintiff’s proportionate share of 
a payment similarly made by defendant and, if 
the liability of plaintiff is several, the fact that oth¬ 
er members of the joint adventure, who are also 
indebted to defendant for their respective shares of 
the same payment, are not parties to the action will 
not preclude the set-off.2S However, in an action at 
law, a claim arising out of a joint adventure be¬ 
tween the parties may not be pleaded as a legal 
counterclaim where it would require an equitable 
accountings^ or, it has been held, where it is not 
alleged that an account has been stated between the 
partiesand an equitable counterclaim for an ac¬ 
counting may not be interposed where it does not 
have the requisite connection with the subject of the 
action or the transaction set forth in the com- 
plaint.29 A trustee, holding the common fund, may 
not, in an action by one of the parties interested 
therein to recover judgment for his portion of the 
fund, plead as a set-off a debt due by plaintiff to 
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another joint adventurer interested in the same 
fund.20 

(3) Issues, Proof, and Variance 

A joint adventure and other matters essentia! to 
the cause of action alleged must be proved; and the evi¬ 
dence must conform to the pleadings. 

The issues in an action between coadventurers 
consist of the material matters alleged by one party 
and denied by the other.^i To be entitled to recov¬ 
ery or relief, plaintiff must prove the cause of ac¬ 
tion alleged,22 as by proving a joint adventure,22 
and, in particular cases, the elements of an account 
stated24 Qj- that profits from the venture are due 
him and are unpaid by the member to whom prop¬ 
erty acquired in the joint enterprise was intrust¬ 
ed 5 but it is not incumbent on him to prove facts 
which are not necessary to sustain his cause of ac~ 
tion and have not been put in issue by the plead- 
ijigsj36 and, in respect of injury, it is unnecessary 
for a joint adventurer complaining of fraud or bad 
faith, on the part of a coadventurer to show more 
than slight injury27 or prejudice.28 A syndicate 
organized to purchase assets of a corporation, and 
failing to do so, must, on accounting to the sub¬ 
scribers, prove authority for disbursements.^® 

Evidence, to be admissible, must conform to the 
pleadings and issues in the case.40 In a particular 
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23. N.T.—^Turner v. Weston, 81 N. 
R 91, 133 N.T. 650, rehearing: de¬ 
nied 31 N.R 626. 

24. Iowa.—Farmer t. Underwood, 
125 N.W. 212, 146 Iowa 345. 

25. Nev.—Botsford v. Van Riper, 
110 P. 705, 33 Nev, 156. 

33 C.J. p 870 note 98, 

20. Va.—^Armstrong v. Henderson, 
37 S.R 839. 99 Va. 234. 

27. Or.—Birkemeier v. Orino, 123 
P.2d 185, 168 Or. 385. 

28. N.T.—I^angford v. Belalle, 239 
N.T.S. 107, 136 Misc. 62. 

29. N.T.—^Langford v. Delalle, su- 
pra. 

Or.—Birkemeier v. Orino, 123 P.2d 
185, 168 Or. 385. 

30. -Cal.—Hirshfeld v. Weill, 63 P. 
402. 121 Cal. 13. 

31. Mont.—Gunder v. Huggans, 233 
P. 901, 71 Mont. 449. 

Tex.—^Dunning v. Badger, Civ.App., 
74 S.W.2d 161, error dismissed. 

32. Mo.—O’Neil v. Viviano, App., 
105 S.W.2d 985. 

33. Wash.—Poutre v. Saunders, 143 
P.2d 554. 19 Wash.2d 561. 

Fiduciary relatlonslilp 
Plaintiff claiming to be joint ad¬ 
venturer is not entitled to relief 
against defendant unless he proves 
that defendant from his ffrst connec¬ 


tion with adventure knowingly occu¬ 
pied toward plaintiff relationship in 
which equity recognizes fiduciary ob¬ 
ligation.—^ECarris v. Morse, D.C.N.T., 
54 F.2d 109. 

34. N.T.—Consolidated Machinery & 
Wrecking Co. v. Harper Mach. Co., 
180 N.T.S. 135, 190 App.Div. 283. 

33 C.J. p 866 note 37 £b]. 

35. Conn.—^Lesser v. Smith, 160 A. 
302, 115 Conn. 86. 

38. Cal.—San Francisco Iron & Met¬ 
al Co. V. American Milling & In¬ 
dustrial Co., 1 P.2d 1008, 115 CaL 
App. 233. 

Ind,—Foster v. Pruett, <15 N.E.2d 121, 
105 Ind.App. 367. 

37. Cal.—^Menefee v. Oxnam, 183 P. 

379, 42 Cal.App. 81. 

33 C.J. p 857 note 79 [b]. 

38- Wash.—^Harm v. Boatman, 222 
P. 478, 128 Wash. 202. 

39- Pa.—In re Wasson’s Appeal, 85 
Pa.Super. 660. 

40. Idaho.—^Lind v. Holland, 215 P. 
834, 37 Idaho 178. 

Tex.—^Kaiser v. Newsom. Civ.App., 
108 S,W.2d 755, error dismissed— 
Dunning v. Badger, Civ.App., 74 
S.W.2d 151, error dismissed—EUll 
V. Belnoskl, Civ.App., 42 S.W.2d 
856, error refused. 

Where plaintiff waived tort 
I sued for return of money, exclusion 
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of testimony as to value of land in¬ 
volved in the joint adventure wa& 
not error.—^Adams v. Harrison, 93 
P.2d 237, 34 Cal.App.2d 288. 

Proof that profits were to be de¬ 
termined in extraordinary manner is 
inadmissible unless the particular 
method be pleaded.—Chilberg v. 
Jones, 28 P. 1104, ^ Wash. 530. 
Evidence of joint adventure 

Although it was doubtful whether 
allegations constituted allegation of 
general partnership or joint adven¬ 
ture, evidence showing joint adven¬ 
ture in buying and selling realty 
was admissible.—Tufts v. Mann, 2 P.. 
2d 500, 116 Cal.App. 170. 

In proceeding for accounting be¬ 
tween joint venturers, court improp¬ 
erly confined plaintiff to evidence re¬ 
lating to specific items of error ap¬ 
pearing in audit of accounts set up 
by defendant as binding on parties, 
where plaintiff had alleged that dis¬ 
crepancy existed between audit and 
his calculations and had soilght a 
discovery and accounting of all as¬ 
sets and profits of venture.—^Tolmie 
V. San Diego Fruit & Produce Co.,. 
68 P.2d 61, 57 Idaho 631. 

Tnider general denial 

In an action brought to enforce 
the specific performance of a con¬ 
tract of joint adventure, a general 
denial in the answer permits the in- 
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case, there may be no material and fatal variance 
between pleading and proof,as where a partner¬ 
ship is alleged and a joint adventure is proved.** 2 

h. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

The burden of proof as to a particular fact, in a 
«uit between joint adventurers, rests on the party who 
affirmatively alleges or claims the existence of that fact. 

Ordinarily, in an action between joint adven¬ 
turers, the burden of proof as to a certain fact 
rests on the party who affirmatively alleges or 
claims that it exists,this being true in respect of 
such matters as the existence of a joint adven¬ 
ture,^^ the termination of the venture,**^ the realiza¬ 
tion of profits which should be accounted for and 
distributed,^® the striking of a balance of debits and 
credits between the parties,^^ or that the interests 
of the parties in the property involved in the ven¬ 
ture are unequal.^® The party who keeps accounts, 
receives income, and makes disbursements, for the 
joint venture has the burden of showing a right to 
credits claimed;^® and, if losses have been sus¬ 
tained in the venture, the party claiming credit for 
them has the burden of proving that they actually 
occurred in the prudent conduct of the business.®® 

The burden of proving fraudulent representations 
is on the party who alleges that he was beguiled 
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thereby but a party who was intrusted with the 
purchase of property for the joint account and who 
purchased it from himself has the burden of proof 
that he fully informed his associates of all the facts 
within his knowledge bearing on the transaction 
and joint adventurers who purchased the interest of 
an associate have the burden of showing that they 
disclosed to him all pertinent information available 
to them or that he was as well informed as they 
were regarding the pertinent facts.®® 

Presumptions, Where a joint adventure is 
proved, it is presumed that the relationship con¬ 
tinued up to the time of the commencement of the 
action.®^ The mere fact that property is sold by 
defendant adventurer for less than what plaintiff 
adventurer thinks is its value does not authorize a 
legal presumption of fraud by defendant.®® Pre¬ 
sumption that the parties have equal interests in the 
property involved in the venture is discussed supra 
§ 7, while presumptions as to profits and losses are 
discussed supra § 11. 

(2) Admissibility 

Particular evidence is admissible in an action be¬ 
tween persons alleged to be Joint adventurers when, and 
only when, it is competent and has a material tendency 
to prove or disprove a Joint adventure or other fact in 
issue. 

Any competent evidence having a material ten¬ 
dency to prove or disprove the existence of a joint 
adventure,®® or other fact in issue®^ is admissible 
in an action between persons alleged to be joint ad- 


troduction of evidence that the con¬ 
tract had been terminated prior to 
the happening of the transactions in¬ 
volved.—Martin v. Imbrie, C.C.A.N. 
T., 262 P. 44. 

41. Cal.—^Adams v. Harrison, 93 P. 
2d 237, 34 Cal.App.2d 288—Arnold 
V. Humphreys, 33 *P.2d 67, 138 Cal, 
App. 637. 

33 C.J. p 871 note 21 [d]. 

42. Kan.—Curtis v. Hanna, 53 P.2d 
795, 143 Kan. 186. 

33 C.J. p 869 note 86. 

Immateriality 

Although, in fraud action by one 
member of an alleged partnership 
formed for purpose of buying and 
selling cattle against other member 
of partnership, the evidence shows 
that defendant disputes that there 
was a partnership, it is Immaterial 
whether arrangement between par¬ 
ties constituted a partnership, where 
it was at least a Joint adventure 
since relationship of coadventurers 
is controlled largely by law of part¬ 
nership,—Goldberg v. Miller, 93 P. 
2d 947 , 54 Wyo. 485, rehearing de¬ 
nied 96 P.2d 570, 54 Wyo. 48*5. 


43. Mont.—Hill V. Prank, 164 P.2d 
1003. 

R,I.—^Weeden v. Bowen, 172 A. 891, 
54 R.I. 323. 

44. Iowa.—Smith, Landeryou & Co. 
V. Hollingsworth, 251 N.W. 749, 
218 Iowa 920. 

Kan.—Yeager v. Graham, 94 P.2d 
317, 150 Kan. 411—Curtis v. Han¬ 
na, 53 P.2d 795, 143 Kan. 186. 

Okl.—Coryell v. Marrs, 70 P.2d 478, 
180 Okl. 394. 

Or.—Herrold v. Hartley, 24 P,2a 338, 
144 Or. 368. 

Tex.—Kaiser v. Newsom, Civ.App., 
108 S.W.2d 755, error dismissed. 

33 C.J. p 870 note 3. 

45- Ala.—Saunders v. McDonough, 
67 So. 591, 191 Ala. 119. 

46. Mo.—Denny v. Guyton, 57 -S.W. 
2d 415, 331 Mo. 1115, certiorari de¬ 
nied Guyton v. Denney, 53 S.Ct, 
667, 289 U.S. 738, 77 L.Ed. 1486. 

33 C.J. p 870 note 16. 

47- N.T.—Consolidated Machinery & 
Wrecking Co. v. Harper Mach. Co., 
180 N.T.S. i3’5, 190 App.Div. 283. 

48. Or,—Salem-Pairfleld Tel Ass’n 
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V. McMahan, 153 P. 788, 78 Or. 
477. 

49- Kan.—^McKibben v. Byers, 25 P. 
2d 357, 138 Kan. 216. 

50- Wis.—^Wisconsin Sulphite Fibre 
Co. V. D. K. JefCris Lumber Co., 
Ill N.W. 237, 132 Wis. 1. 

33 C.J. p 870 note 18. 

51- U.S.—Gregg v. Megargel, D.C. 
N.Y.. 254 P. 724. 

52. Or.—Thimsen v. Reigard, 186 P. 
559, 95 Or. 46. 

33 C.J. p 870 note 17. 

53. Mo.—^Denny v. Guyton, 40 S.W. 
2d 562, 327 Mo. 1030. 

54. Ala.—Saunders v. McDonough, 
67 So. 591, 191 Ala 119. 

55. Wyo.—Goldberg v. Miller, •93 P. 
2d 947, 54 Wyo, 486, rehearing de¬ 
nied 96 P.2d 570, 54 Wyo. 485. 

56. Kan.—Curtis v. Hanna, 53 P.2d 
795, 143 Kan. 186. 

Mo.—^Denny v. Guyton, 40 S.W.2d 
662, 327 Mo. 1030. 

57. Cal.—^Elsbach v. Mulligan, 136 

P.2d 651, 58 Cal.App.2d 354— 

Adams V. Harrison, 93 P.2d 237, -34 
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venturers; but evidence which is irrelevant^s or 
immaterial^^ may and should be excluded. 

(3) Weight and Sufficiency 

(a) As to joint adventure 

(b) As to other matters 

(a) As to Joint Adventure 
A preponderance of all the evidence properly re¬ 
ceived is necessary and sufficient to prove a Joint ad¬ 
venture. 


A preponderance of the evidence is necessary^o 
and sufficient®! to prove a joint adventure, and all 
evidence properly received must be considered in 
determining the question.®^ In a number of cases 
the evidence has been held sufficient to establish the 
existence of a joint adventure,®® or the termina¬ 
tion®'^ or lack of termination®® thereof, while in 
others the evidence has been held insufficient,®® or 
has been held sufficient to establish that no joint 
adventure existed between the parties,®7 and that. 


Cal.App.2d 288—Sly v. Abbott, 264 
P. 507, 89 OaLApp. 209. 

Idaho.—Lind v. Holland, 215 P. 834, 
37 Idaho 178. 

Kan.—Pahey v. Ramsel, 278 P. 715, 
128 Kan. 502. 

Mich.—Mitchell v. Reolds Farms Co., 
238 N.W. 204. 255 Mich. 240. 

X.M.—Tharp v. Massengill, 28 P.2d 
502, 38 N.M. 58. 

N.C.—Ingle V. Green, 162 S.E. 476, 
202 X.C. 116. 

Okl.—Barr v. Cox, 83 P.2d 374, 183 
Okl. 515. 

Tex.—Earnhardt Development Co. v. 
Ray, Civ.App., 51 S.W.2d 732—Hill 
V. Belnoski, Civ.App., 42 S.W.2d 
856, error refused. 

33 C.J. p 870 note 19 [c], p 871 note 
20 Ed]-[f3. 

sa Md.—Berg v. Plitt, 12 A.2d 609, 
178 Md. 155, reargument denied 13 
A.2d 364, 178 Md. 155. 

Pa.—Klinger v. Uhler, Com.Pl., 55 
Dauph.Co. 299. 

59. Cal.—^Adams v. Harrison, 93 P. 

2d 237. 34 Cal.App,2d 288. 

33 C.J. p 871 note 20 [cj. 
sa Okl.—Coryell v. Marrs, 70 P.2d 
478, ISO Okl. 394. 

51. K.J.—^Howarth v. Teunon, 127 
A. 338, 97 N.J.Eq. 364. 

52. Iowa.—B. Tusant & Son Co. v. 
Chas. Weitz Sons, 191 N.W. 884, 
195 Iowa 1386. 

33 C.J. p 871 note 20 [a]. 

Where contract did not show on 
its face that there either was or j 
was not a Joint enterprise, such j 
matter was determinable from other! 
evidence before the court.—Berry v. 
Hamlin, Mo.App., 262 S.W. 464. 

€3. TJ.S.—Burget v. Cranston, C.C.A. 
Ohio, 297 P. 32, certiorari denied 
45 S.Ct 94. 266 U.S. 610, 69 L.Ed. 
466—U. S., for Use and Benefit of 
Walker v. U. S. Fidelity & Guar¬ 
anty Co., D.C.Wyo., 4 F.Supp. 854. 
Ariz.—Poulos v. Ellery, 89 P.2d 622, 
53 Ariz. 322. 

Cal.—GeisenhofC v. Mabrey, 137 P.2d 
36, 58 Cal.App.2d 481—^Watterson 
V. Knapp, 95 P.2d 154, 35 Cal.App. 
2d 283—Ford & McNamara v. Wil¬ 
son, 6 P.2d 996, 119 Cal.App, 475 
—Tufts V. Mann, 2 P.2d 500, 116 
CaLApp. 170—San Francisco Iron 
& Metal Co. v. American Milling & 
Industrial Co., 1 P.2d 1008, 115 CaL 


App. 238—Irer v. Gawn, 277 P. 
1053, 99 CaLApp. 17—Sly v. Ab¬ 
bott, 264 P. 507. 89 CaLApp. 209. 

Fla.—Bryce v. Bull, 143 So. 409, 106 
Fla. 336. 

Iowa.—Smith, Landeryou & Co. v. 
Hollingsworth, 251 N.W. 749, 218 
Iowa 920. 

Ky.—Jones v. Nickell, 179 S.W.2d 
195, 297 Ky. 81. 

Me.—^Waldo Lumber Co. v. Metcalf, 
171 A. 395, 132 Me. 374. 

Mich.—Latimer v. Piper, 246 N.W. 
65. 261 Mich. 122. 

Minn.—McLellan v. Stevens Bros., 
223 N.W. 770, 176 Minn. 419—Graf- 
fam V. Lynott, 212 N.W. 937, 170 
Minn. 434. 

Mo.—^Denny v. Guyton, 40 S.W.2d 
562, 327 Mo. 1030—Neville v. 

D’Oench, 34 S.W.2d 491, 827 Mo. 34 
—Cordia v. Connolly, App., 261 S. 
W. 729. 

N.J.—Aaron v. Costa, 45 A.2d 820, 
137 N.J.Eq. 539. 

N.Y.—Clyde v. Schaller, 31 N.T.S.2d 
686, 263 App.Div. 844—Modell v. 
Newman Bros., 284 N.T.S. 142, 245 
App.Div. 668—^Mariani v. Sum¬ 
mers, 52 N.Y.S.2d 750, affirmed 56 
N.Y.S.2d 537, 269 App.Div. 840. 

OkL—^Harris v. W. R. Hart & Co., 
154 P.2d 759, 195 Okl. 5—McMurt- 
ray v. Hamilton, 132 P.2d 335, 191 
Okl. 657. 

Or.—Lane v. National Ins. Agency, j 
37 P.2d 365, 148 Or. 589. 

Tex.—^Easter Oil Corporation v. 
Strauss, Civ.App., 52 S.W.2d 336, 
error dismissed—Finney v. Terrell, 
Civ.App., 276 S.W. 340. 

Utah.—Forbes v. Butler, 242 P. 950, 
66 Utah 373. 

33 C.J, p 871 note 21 [a] (1). 

64. CaL—Shearer v. Davis, 155 P.2d 
708, 67 CaLApp.2d 878. 

Ky.—^Pawley v. Glasscock, 34 S.W.2d 
729, 236 Ky. 821. 

Mich.—Kilgus v. Hood, 287 N.W. 554, 
290 Mich. 365. 

33 C.J. p 871 note 21 [a] (2). 

By mutual agreement 

CaL—GrifCeth v, Fehsel, 148 P.2d 522, 
61 OaLApp,2d 600. 

By mutual abandonment 

Wash.—Wiegardt v. Becken, 149 P. 
2d 929, 21 Wash.2a 59. 

65. Ariz.—^Poulos v. Ellery, 89 P.2d 
622, 63 Ariz. 322. 

858 


La.—J. P. Barnett Co. v. Ludeau, 141 
So. 841, 174 La, 803. 

Okl.—x-erry v. Morrison, 247 P. 1004, 
118 Okl. 212. 

66 . U.S.—^Harris v. Morse, D.C.N. 
Y., 54 P.2d 109—^U. S. Fidelity & 
Guaranty Co., for Use of Reedy, v. 
American Surety Co. of New York, 
D.C.Pa,, 25 F.Supp. 280. 

CaL—Fritz v. Gilbert, 63 P.2d 2’91, 8 
CaL2d 68. 

Fla.—^Duvall v. Walton, 144 So. 318, 
107 Fla. 60. 

Minn.—W. B. Foshay Co. v. Mercan¬ 
tile Trust Co., 220 N.W. 551, 175 
Minn. ll'S. 

N.J.—Walters v. Mirken, 128 A, 621, 

3 N.XMisc. 34. 

N.Y.—Samuel v. Bastress, 196 N.E. 
57, 267 N.Y. 279—Fine v. Linder, 
46 N.Y.S.2d 437. 267 App.Div. 880 
—Shove V. Siegbert, 267 N.Y.S. 306, 
239 App.Div. 334—Guy C. Mariner, 
Inc., V. Hughes, 266 N.Y.S. 477, 
235 App.Div. 143—Kelley v. 
Champlain Studios, 221 N.Y.S. 164, 
220 App.Div. 156. 

Or.—Moore v. Willamette Iron & 
Steel Works, 271 P. 49, 127 Or. 
134. 

Pa.—^Marcus v. Grant, 137 A 120, 
289 Pa, 1. 

33 C.J. p 871 note 21 [b] (1). 
Evidence of agreement 
Evidence disclosing merely an 
agreement between plaintiff and de¬ 
fendant to purchase undivided in¬ 
terest in property and to reimburse 
each other for any moneys advanced 
by one for the other in connection 
with purchases so made did not es¬ 
tablish that the transactions were 
Joint adventures.—^Feagin v. Cham¬ 
pion, 156 P.2d 518, 196 Okl. 116. 

67. U.S.—Detachable Bit Co. v. Tim¬ 
ken Roller Bearing Oo., D.C.Ohio, 
41 F.Supp, 37, affirmed, C.C.A., 133 
F.2d 632—Southwestern Lumber 
Co. of New Jersey v. Kerr, D.C. 
Tex., 11 F.Supp. 253, affirmed, C. 
C-A, Kerr v. Southwestern Lum¬ 
ber Co. of New Jersey, 78 F.2d 348, 
certiorari denied 56 S.Ct 130, 296 
U.S. 611, 80 L.Ed. 433—Sugarman 
Iron & Metal Co. v. Schnitzer, C. 
C.A.Or., 299 P. 353. 

CaL—Malone v. Clise, 63 P.2d 321, 18 
CaLApp. 2d 154. 

Md.—Brenner v. Plitt, 34 A2d 853, 
182 Md. 348. 
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instead, some other relation existed between them, 
such as that of employer and employee,®^ principal 
and agent,or tenants in common.'^® Although 
some prior transactions were carried out by plain¬ 
tiff and defendant as joint ventures, yet where each 
also traded separately and there is no assertion or 
proof of a general partnership in all transactions, 
there must be a basis in the proof for a finding of 
a specific understanding that the transaction in 
question was to be on joint account.^i 

(b) As to Other Matters 

The ordinary rules as to the weight and sufficiency 
of evidence are applied in actions between persons al¬ 
leged to be Joint adventurers. 

In actions between persons alleged to be joint 
adventurers, the ordinary rules as to the weight and 
sufficiency of evidence generally apply, 72 but it has 


been said that a defendant who has violated the 
joint adventure agreement is in no position to com¬ 
plain of the insufficiency of plaintiff’s showing as 
to injury.73 More than a mere preponderance of 
the evidence is required to prove the case of a per¬ 
son seeking, as coadventurer with defendant, to 
impress a trust on property owned by defendantJ^ 

In particular actions between persons alleged to 
be joint adventurers, the evidence has been held 
sufficient to support findings, verdict, judgment, or 
decree in favor of plaintiff,75 or a decree denying 
an accounting and a conveyance of a part inter- 
est,76 or a judgment of dismissal,77 or findings, ver¬ 
dict, or judgment in favor of defendant,7S or to 
show fraud,79 or lack of fraud,S0 practiced by one 
joint adventurer on his coadventurer, or to show 
other matters.^ 1 Furthermore, in particular actions 


Minn.—Patterson v. Roth, 271 N.W. 
336, 199 Minn. 157—^Hindahl v. 

American Loan Soc., 231 N.W. 408, 
ISO Minn. 447—^Arnold v. De Booy, 
201 N.W. 437, 161 Minn. 255, 39 
A.L.R, 403. 

N.J.—De Geeter v. Bennett, :32 A.2d 
335, 133 N.J.Eq. 349, certiorari de¬ 
nied 64 S.-Ct. 67, 320 U,S. T59, 88 L. 
Ed. 453, rehearing: denied 64 S.Ct. 
156. 320 U.S. 813, 88 L.Ed. 491. 

Okl,—^Newman v. Jackson, 138 P.2d 
•76, 192 Okl. 461. 

Wash.—Withers v. Whitford, 234 P. 

1032, 134 Wash. 36. 
eS- N.J.—De Geeter v. Bennett, 32 
A.2d 335, 133 N.J.Eq, 349, certio¬ 
rari denied 64 S.Ot. 67, .320 U.S. 
759, 88 L.Ed. 453 rehearing denied 
64 S.Ct. 156, 320 U.S. 813, 88 L.Ed. 
491. 

AS to some traiLsactions 
Or.—^Herrold v. Hartley, 24 P.2d 838, 
144 Or. 368. | 

69. Wash.—Withers v. Whitford, 
234 P. 1032, 134 Wash. 36. 

70. OkL—Feagin v. Champion, 155 
P.2d 518, 19'5 Okl. 116. 

71. N.Y.—Riordan, Kauder & Co. v. 
Coughlin, 2,34 N.Y.S. 406, 226 App. 
Uiv. 97, affirmed 173 N.E. 855, 254 
N.Y. 537. 

Conflicting testimony concerning 
joint venture in sale of securities 
was held insufficient to establish 
joint venture between parties not 
engaged in general partnership in 
all transactions.—^Riordan, Kauder & 
Co. V. Coughlin, supra. 

72. Iowa.—^Bryan v. Scurlock, 168 
N.W. 144, 184 Iowa 378. 

33 C.J. p 871 note 20. 

73. Tex.—Thompson v. Duncan, 
Com.App., 44 S.W.2d 904. 

74. U.S.—Harris v. Morse, D.C.N. 
Y., 54 P.2d 109. 

76. U.S.—^Murray v. Williams, C.C. 
A.S.C., 114 P.2d 282. 


Ark.—^Magna Pipe Line Co. v. Ober, 
24 S.W.2d 879, 180 Ark. 1036. 

Cal.—^Druley v. Peyton, 149 P.2d 478, 
64 Cal.App.2d 916, hearing denied 
150 P.2d 887, 64 Cal.App.2d 916— 
Elsbach v. Mulligan, 136 P.2d 651, 
58 Cal.App.2d 354—^Dunn v. Strin¬ 
ger, 107 P.2d 411, 41 CaLApp.2d 
638—^Adams v. Harrison, 93 P*2d 
237, 34 Cal.App. 2d 288—Beverley v. 
Noel, 295 P. 362, 111 CaLApp. 303. 
Ill.—Jones V. Jenkinson, 147 N.E. 
128, 316 Ill. 264. 

Ind.—^Page v. Johnson, 184 N.E. 419, 
97 Ind.App. 40. 

Mo.—^Hooper v. Wineland, App., 131 
S.W.2d 232. 

Mont.—Snider v. Carmichael, 58 P. 

2d 1004, 102 Mont. 387. 

Okl.—^McMurtray v. Hamilton, 132 P. 
2d 335, 191 Okl. 657—Barr v. Cox, 
83 P,2d 374, 183 Okl. 515—Madwine 
V. Osage Supply Co., '58 P.2d 131, 
177 Okl. 200. 

Pa.—Robinson v. Goldberg, 200 A. 4, 
331 Pa, 401. 

33 C.J. p 871 note 21 [a] (7). 

For share of profl.ts 
Kan.—^Fahey v. Ramsel, 278 P. 715, 
128 Kan. 502. 

Okl.—Forsyth v. Smith, 164 P.2d 391. 
Utah.—Wasatch Const Co. v. Utah 
Const Co., 82 P.2d 101, 95 Utah 
424. 

70. Cal.—^Middleton v, Newport, 56 
P.2d 508, 6 Cal.2d 57. 

Pa.--Custis y. Serrill, 183 A. 774, 321 
Pa. 154. 

77. N.J.—Citron-Byer Co. v. BC. E. 
Salzburg Co., 141 A. 782, 102 N.J. 
Eq. 555. 

78. U.S.—Cray, McFawn & Co. v. 
Hegarty, Conroy & Co., C.C.A.N.Y., 
109 P.2d 443. 

Cal.—Malone v. Clise, 63 P.2d 321. 18 
Cal.App.2d 154. 

La.—Illg & Valentino v. Regan, 116 
So. 673, 166 La. 70. 

OkL—^McMurtray v. Hamilton, 58 P. 
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2d 864, 177 Okl. 309—Carson v. Ex¬ 
change Trust Co., 259 P. 857, 127 
Okl. 55. 

33 C.J. p 871 note 21 [a] (8). 

79. Cal.—Dunn v. Stringer, 107 P. 
2d 411, 41 Cal.App.2d 638. 

Ill.—Jones V. Jenkinson, 147 N.E. 
128, 316 Ill. 264. 

Mich.—^Latimer v. Piper, 246 N.W. 
65, 261 Mich. 123. 

Minn.—Hiller v. Hage, 235 N.W. 11, 
182 Minn. 546. 

Mo.—Denny v. Guyton, 40 S.W.2d 
562, 327 Mo. 1030. 

80. Kan.—Horn v. Beal, 22 P.2d 475, 
137 Kan. 777. 

81- U.S.—^Trounstine v. Bauer, 

Pogue & Co., C.C.A.N.Y., 144 F.2d 
379, certiorari denied Bauer, 
Pogue & Co. V. Trounstine, 65 S. 
Ct 190, 323 U.S. 777, 89 L.Ed. 621 
—^Murray v. Williams, C.O.A.S.C., 
114 P.2d 282—Oswald v. Camac, C. 
C.APla., 65 F.2d 610—^Detachable 
Bit Co. V. Timken Roller Bearing 
Co., D.C.Ohio, 41 P.Supp. 37, af¬ 
firmed, C.C.A.. 133 P.2d 632. 

Ala.—Saunders v. McDonough, 97 So. 
622, 210 Ala. 208. 

Ark.—^Evans v. Kelley Trust Co., 48 
S.W.2d 836, 185 Ark. 1188. 

Cal.—^Zeibak v. Nasser, 82 P.2d 375, 
12 Cal.2d 1—Griffeth v. Fehsel, 
143 P.2d 522, 61 Cal.App.2d 600— 
Replogle V. Ray, 119 P,2d 980, 48 
Cal. App. 2d 291—Watterson v. 
Knapp, 95 P.2d 154, 35 Cal.App.2d 
283—^Adams v. Harrison, 93 P.2d 
237, 34 CaLApp.2d 288—^Arnold v. 
Humphreys, 33 P.2d 67, 138 CaL 
App. 637—^Lynch v. Bosch, 15 P.2d 
779, 127 CaLApp. 209—DarHng v. 
Devere, 12 P.2d 73, 124 CaLApp. 
193—Tufts v. Mann, 2 P.2d 500, 116 
Cal. App. 170. 

Fla.—Wilson v. T. A. Monk, Inc., 192 
So. 407, 140 Fla. 797. 

Kan.—Horn v, Beal, 22 P.2d 476, 137 
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the evidence has been held insufficient in respect of 

various matters.^2 

i. Interlocntory Proceedings 

(1) Receivership 

(2) Reference 

(1) Receivership 

A receiver generally may be appointed during the 
pendency of a suit between Joint adventurers for eq¬ 
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uitable relief other than a dissolution of the Joint ad¬ 
venture. 

There is some authority for the view that the 
appointment of a receiver in a suit between joint 
adventurers is unauthorized in the absence of a 
demand for dissolution of the joint adventure 
but, according to other authorities, the appointment 
of a receiver during the pendency of a suit be¬ 
tween joint adventurers for equitable relief other 
than a dissolution of the enterprise may and will 
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K&m. 777—Fahey v. Ramsel, 27S P. 
715, 128 Kan, 502. 

Ky .—Smallwood v. Smallwood, 149 
S.W.2d 8, 285 Ky, 723—Watts v. 
Chreste, 109 S.W.2d 803, 270 Ky. 
407. 

La.—Wetherbee v. Weaver Bros. & 
Thompson, 98 So. 170, 154 La. 737. 
Mass.—^Murphy v. Nelson, 27 N.E,2d 
678, 306 Mass. 49—Fitch v. Ingalls, 
170 N.E. 833, 271 Mass. 121. 

Mich.—Crowley v. McCullough, 237 
N.W. 50. 254 Mich. 362—Nebel v. 
Sullivan, 224 N.W. 409, 245 Mich. 
642. 

Minn.—G-raffam v. Lynott, 212 N.W. 

937, 170 Minn. 434. 

Mo.—^Feinberg v. Millner, App., 178 
S.W.2d 108—Cordia v. Connolly, 
App.. 261 S.W. 729. 

N.Y.—Clyde v. SchaUer, 31 N.Y.S.2d 
686, 263 App.Div. .844—^Turecamo 

V, Frankel, 297 N.T.S. 234, 251 
App.Div. 897—Ongley v. Marcin, 
212 N.T.S. 690, 214 App.Div. 455— 
Peralta v, Escobar, 202 N.T.S. 714, 
207 App.Div. 611—Steinweg v. Ep¬ 
stein, 271 N.T.S. 263, 152 Misc. 24 
—Brandt v. General Diaries, 40 N. 
Y,S.2d 692. 

Okl.—Vilbig Const. Co. v. Whitham, 
152 P.2d 916, 194 Okl. 460. 

Or.—^Birkemeier v. Orino, 123 P.2d 
185, 168 Or. 385—Manning v. Wood, 
253 P. 518, 120 Or. 672. 

R.r. —Weeden v. Bowen, 172 A, 391, 
54 R.I. 323. 

Tex.—Dunning v. Badger, Civ.App., 
74 S.W.2d 151, error dismissed— 
Palmetto Lumber Co. v. Gibbs, 
Civ.App., 52 S.W.2d 120, affirmed 
80 S.W.2d 742. 124 Tex. 615, 102 A. 
liR. 474, motions overruled 82 S. 

W. 2d 376, 124 Tex. 615, 102 A.L.It 
482. 

Svidence held saffidexit 

(1) To entitle plaintiff to an ac¬ 
counting. 

N.Y.—Geller v. Tow. 27 N.T.S.2d 138, 
261 App.Div. 773—^Deregibus v. 
■Saracco, 233 N.T.S. 99, 225 App. 
Div. .354. 

OkL—^Perry v. Morrison, 247 P. 1004, 
118 Okl. 212, 

(2) To establish performance of 
the agreement by one party. 

Iowa.—Green v. Kubik, 239 N.W. 589, 

213 Iowa 763. 


Mo.—Feinberg v. Millner, App., 178 
S.W.2d 108. 

N.Y.—^Mariani v. Summers, 52 N.T. 
S.2d 750. affirmed 58 N.Y.S.2d 537, 
269 App.Div, 840. 

(3) To show that defendant 
breached duty to complainant. 

Cal.—^Dunn v. Stringer, 107 P.2d 411, 
41 Cal.App.2d 638—San Francisco 
Iron & Metal Co. v. American Mill¬ 
ing & Industrial Co., I P.2d 1008, 

115 Cal.App. 238. 

N.J.—Wiley v. Wirelauer, 174 A. 20, 

116 NJ.Eq. 391. 

N.Y.—^Marlani v. Summers, supra. 

Okl.—Shefts Supply v. Fischer, 41 P. 
2d 902, 171 Okl. 72. 

(4) To show that defendant was 
liable to share in net losses of ven- ! 
ture.—Zingelmann v. Turner, 177 So. 
627, 235 Ala, 102. 

(5) To show that party was not 
entitled to accounting.—Sharp v. 
Richardson. 214 N.W. 833, 239 Mich. 
639. 

<6) To show that there were no 
profits. 

Ark.—Shaver v, Haynes, 35 S.W.2d 
584, 183 Ark. 1153. 

Cal.—^Davis v. California Motors, 
App., 166 P.2d 52. 

N.M.—Giles v. Herzstein, 156 P.2d 
160, 49 N.M. 41. 

(7) To support finding that cer¬ 
tain lands were part of property of 
Joint adventure.—Griffin v. Reilly, 
Tex.CivJlpp., 275 S.W. 242. 

(8) To sustain certain allowances 
to defendant. 

OaL—^Replogle v. Ray, 119 P.2d 980, 
48 CaLApp.2d 291. 

Ky.—Watts v. Chreste, 109 S.W.2d 
803, 270 Ky. 407. 

(9) Additional matters see 33 C. 
J. p 871 note 21 [a]. 

82, Ind.—Garber v. King, 150 N.E. 
803, 91 Ind.App. 486, modified on 
other grounds 152 N.E. 726, 91 Ind. 
App, 486. 

Iowa.—Green v. Kubik, 239 N.W. 589, 
213 Iowa 763. 

La.—Succession of Melancon, 119 So. 
28, 167 La, 221—Gaal v, Murphy, 
App,, 145 So. 63 —YoxLug v. Wil¬ 
liamson, 133 So. 807, '16 Ija.App. 
406. 

Md.—Berg v. Plitt, 12 A.2d 609, 178 
Md. 155, reargument denied 13 A. 
2d 364, 178 Md. 155. 

860 


Mass.—Berwin v. Cable, 47 N,E,2d 
951, 313 Mass. 431. 

Mo.—^Denny v. Guyton, 57 S.W.2d 

415, 331 Mo. 1115, certiorari denied 
Guyton v. Denney, 53 S.Ct. 657, 
289 U.S. 738, 77 L.Ed. 1486. 

N.Y.—^Pell V. Lombardi, 2 N.T.S.2d 
573, 254 App.Div. 66.3—^Raymond 
V. Davis' Estate, 206 N.T.S. 85, 
210 App.Div. 320. 

Or.—Shofner v. Blanchard, 22 P.2d 
893, 143 Or. 410—Loeb v. Merges, 
220 P. 572, 110 Or. 174. 

Wash.—^Mulready v. Shelton, 248 P. 

416, 140 Wash, 233. 

Bvidence held insufficient 

(1) To authorize or support a 
verdict, judgment or decree for 
plaintiff. 

Colo.—^Highland Sales Co. v. Robert- 
! son, 90 P.2d 2, '104 Colo. 222. 

Mich.—^Renaud v. Moon, 198 N.W. 

895, 227 Mich. 547. 

Wyo.—Goldberg v. Miller, 93 P.2d 
947, 54 Wyo. 485, rehearing denied 
96 P.2d 570, 54 Wyo. 485. 

33 aj. p 871 note 21 [b] (3). 

(2) To establish plaintiff's breach 
of contract—Smith, iLanderyou & 
Co. V. Hollingsworth, 251 N.W, 749, 
218 Iowa 920. 

(.3) To prove Joint ownership of 
stock.—^Millar v. Fidelity Trust Co., 
123 A. 621, 95 N.J.Bq. 715. 

(4) To show fraud. 

U.S.—^Bacon v. Neill, C.C,A.Wash., 
283 F. 717. 

Mich.—Tepsich v. Head, 10 N.W.2d 
917, 306 Mich. 373—^Pannon v. Le 
Beau, 213 NW. 87, 238 Mich. 376. 
Utah.—^Lane v. Peterson, 261 P. 374, 
68 Utah 585. 

(5) To support a finding that de¬ 
fendant was not guilty of breach of 
trust or misrepresentation. 

Cal.—^Ford & McNamara v. Wilson, 
6 P.2d 996, 119 Cal.App. 475. 

Ill.—^Hagerman v. Schulte, 181 N.E. 
677, 349 Ill. 11. 

(6) Other matters see 33 C.J. P 
871 note 21 [b]. 

83. N.T.—^Rolland v. Thomashefsky, 
205 N.T.S. 449, 210 App.Dlv. 255. 
Appointment of receiver in suit for 
dissolution of joint adventure see 
supra S 4. 
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be made on proper grounds,^4 as where defendant 
is guilty of fraud in carrying on the enterprise, 
or has designedly sequestered a large asset of the 
common fund and put it wholly out of the reach 
of plaintiff,or has excluded plaintiff from par¬ 
ticipation and is proceeding to dismantle and sell 
the property,or, in the case of property held for 
sale, is refusing to sell at a reasonable profit and 
is indefinitely postponing a sale.^S A statute au¬ 
thorizing the appointment of a receiver in an action 
between partners or others jointly owning or inter¬ 
ested in any property or fund which is shown to 
be in danger of being lost, removed, or materially 
injured has been held applicable,*89 and, even 
though the members of the joint adventure are cor¬ 
porations, the receivership law applicable to part¬ 
ners, rather than the law applicable to corpora¬ 
tions, will be applied.80 On the hearing of an or¬ 
der to show cause why a temporary order appoint¬ 
ing a receiver should not be made permanent, it is 
proper for the court to consider affidavits^! and 
make a decision in accordance with the preponder¬ 
ance of the proof.92 The order appointing a re¬ 
ceiver may direct defendant to deliver to the re¬ 
ceiver funds belonging to the joint adventure, even 
though such funds are on deposit in a bank outside 
the state.93 

(2) Reference 

Where an accounting Is determined to be necessary, 
the court may, with proper directions, refer the cause 
to a master or referee. 

An interlocutory judgment for an accounting 
should not be entered until it is determined that 
an accounting is necessary.94 It is proper to make 
a reference to a master or referee for an account¬ 


ing® 5 and to incorporate directions to the master 
or referee in the interlocutory judgment but, 
after the submission of evidence on an accounting, 
a motion to refer the cause to a master to state an 
account is addressed to the court’s discretion,®'^ 
and such a motion comes too late after the court 
has announced its decision.®8 

On an accounting before a master or referee, 
transactions which took place before the begin¬ 
ning,®® or .after the termination,! of the joint ad¬ 
venture may and should be excluded, as should 
also a debt due from plaintiff to defendant on an 
individual account not connected with the enter¬ 
prise, where it has not been pleaded as a counter¬ 
claim;® credit for the expenses of conducting the 
enterprise may not exceed the amount pleaded in 
the answer;® and a deduction may not exceed the 
amount shown by the evidence.4 Where the ac¬ 
counting involves corporate stock, the referee may 
find the true value of the stock based on the value 
of the corporate property and the encumbrances on 
it.5 

j. Trial 

Generally, questions of law are to be determined by 
the court; and questions of fact are to be determined 
by the jury, under proper instructions from the court. 

In an action at law, tried before a jury, between 
persons alleged to be joint adventurers, it is the 
province of the jury to determine the weight and 
sufficiency of the evidence,® as well as the deduc¬ 
tions to be drawn therefrom,7 and to resolve con¬ 
flicts in the evidence.® Accordingly where, by rea¬ 
son of the evidence being conflicting® and sufficient 
for submission to the jury,!® there are questions of 


84. Cal.—^Moore v. Oberg, 142 P.2d 
443, 61 Cal.App.3d 216. 

85. Okl.—Vilbiff Const. Co. v. Whit- 
ham, 152 P.2d 916, 194 Okl. 460. 

86 . Cal.—Moore v. Oberg, 142 P.2d 
443, 61 Cal.App.2d 216. 

87. Nev.—Sugarman Iron & Metal 
Co. V. Morse Bros. Machinery & 
Supply Co., 256 P. 1010, 50 Nev. 
191. 

88 . Wis.—Barry v. Kern, 199 N.W. 
77, 184 Wis. 266. 

89. Cal.—Moore v. Oberg, 142 P.2d 
443, 61 Cal.App.2d 216. 

Okl.—^Vilbig Const Co, v. Whitham, 
152 P.2d 916, 194 Okl. 460. 

90. Nev.—Sugarman Iron & Metal 
Co. V. Morse Bros. Machinery & 
Supply Co., 255 P. 1010, 50 Nev. 
191. 

91. Cal.—Moore v. Oberg, 142 P.2d 
443, 61 Cal.App.2d 216. 

92. Cal.—Moore v. Oberg, supra. 


93. Okl.—Vilbig Const Co. v. "Whit- 
ham, 152 P.2d 916, 194 Okl. 460. 

94- N.Y.—^Hoisting Mach. Co. v. Sco¬ 
field Engineer Co., 147 N.T.S. 564, 
163 App.Div. -883. 

83 C,J. p 871 note 29 [a]. 

95. N.J.—Ebell V. De Stephano, 127 
A. 258, 97 N.J.E<1. 29. 

98. N.Y.—^Muller v. Ackerman, 293 
N.Y.S. 647, 250 App.Div. 129. 

97. U.S.—Barrick v. Pratt C.C.A, 
Ala., 32 P.2d 732. 

98. U.S.—Barrick v. Pratt supra. 

99. U.S.—^Trounstine v. Bauer, 
Pogue & Co., C.C.A.N.Y., 144 P.2d 
379, certiorari denied Bauer, Pogue 
& Co. V. Trounstine, 65 S.Ct. 190, 
823 U.S. 777, 89 D.Ed. 621. 

1. Ala.—^Lunsford v. Shannon, 128 
So. 215, 221 Ala. 207. 

2. N.Y.—Turner v. Weston, 31 N.E. 
91, 133 N.Y. 660, rehearing denied 
31 N.E. 626, 

33 CJ. p 870 note 97. 
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3. Wis.—^Wisconsin Sulphite Pibre 
Co. V. D. K. Jeffrls Lumber Co., Ill 
N.W. 237, 132 Wis. 1. 

33 C.J. p 869 note 91 [a]. 

4. N.Y.—Ongley v. Marcin, 212 N.Y. 

S. 690, 214 App.Div. 455. 

5. N.Y.—Hebblethwaite v. Plint. 
173 N.Y.S. 81, 185 App.Div. 249. 

33 C.J. p 871 note 29 [g]. 

6. Idaho.—Basye v. Hayes, 76 P.2d 
435, 58 Idaho 569. 

7. Idaho.—Basye v. Hayes, supra. 

& Idaho.—^Basye v. Hayes, supra. 

9. U.S.—^Murray v. Williams, C.C.A. 
S.C., 114 P.2d 282. 

Md.—Guth V. Elliott 148 A. 216, 158 
Md. 243. 

Mass.—Beatty v. Ammidon, 157 N.E. 

702, 260 Mass. 566. 

Wash.—Gourley v. Hatten, 84 P.2d 
1014, 197 Wash. 305. 

10. N.D.—^Brudvik v. Prosaker 

BlaisdeU Co., 216 N.W. 891, 66 N. 
D. 215. 
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fact to be determined, such questions,including, 
in some cases, questions whether the parties in¬ 
tended by their agreement to create a joint adven¬ 
ture, or to assume some other relation, or wheth¬ 
er a defendant, sued for negligent mismanagement, 
had assumed control of the business as authorized 
by the contract,or whether the joint adventure 
had been abandoned,!'^ are to be submitted to, and 
determined by, the jury; and in such case the court 
may and should refuse to grant a nonsuit^S or to 
direct a verdict for defendant^^ The court may 
and should, however, refuse to submit the case or 
a particular issue to the jury where the evidence is 
insufficient to take the case or issue to the jury;i7 
and where the undisputed evidence shows that the 
enterprise resulted in a loss, a verdict should be 
directed in a suit to recover profits and accumula- 

tions.18 

Where a question is submitted to the jury, prop- 
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er and appropriate instructions should, of course, 
be given to the jury.^^ 

Trial zvltlwiit jury. Where an action between 
alleged joint adventurers is tried without a jury, as 
where it is of equitable cognizance or a jury is 
waived, the court determines questions of fact^O as 
well as questions of law;2i and, under the prac¬ 
tice in some states, it passes, in an action of a le¬ 
gal nature, on requests for rulings^S or prayers 
that it give certain instructions to itself, sitting 
as a jury;23 but there is nothing for the court 
to adjudicate in an action for an accounting, where 
no definite term was fixed for duration of the joint 
adventure, the parties have agreed to termination 
and to an accounting and settlement, and there is 
no suspicion of fraud in the settlement.24 Find¬ 
ings of the court should be read as a whole in in¬ 
terpreting them and passing on objections there- 
to.25 


JOIST ADVENTVRES 


Tex.—Dunning v. Badger, Civ.App., 
74 S.\V.2d 151, error dismissed. 

11. Cal.—^Adams v. Harrison, 93 P* 
2d 237. 34 Cal.App.2d 2S8. 

Colo.—^Miller v. Boma Inv. Co., 144 
P.2d 988, 112 Colo, 7. 

Mo.—^AUan v. Hargadine-McKlttrick 
Dry Goods Co.. 286 S.W. 16, 315 
Mo. 254. 

Okl.—McKeel v. Mercer, 246 P. 619, 
118 Okl, 66. 

Tex.—Smith v. Kendrick, Civ.App., 
55 S.W.2d 598, error dismissed, 

12. U.S.—Carroll v. Harrison, D.C. 
Va., 49 F.Supp. 283. 

Cal.—San Francisco Iron & Metal 
Co. V. American Milling & Indus¬ 
trial Co., 1 P.2d 1008, 115 CalApp. 
238. 

Okl.—McKeel v. Mercer, 246 P. 619, 
118 Okl. 66. 

Tex.—Cockburn v. Irvin, Civ.App., 88 
S.W,2d 747, error dismissed. 

Wash.—Stusser v. Gottstein, .35 P.2d 
5, 178 Wash. 360. 

W'.Va.'—Thomas v. Jones, 141 S.B. 

434, 105 W.Va. 46. 

33 CJ. p 871 note 23. 

13. Mich.—Sullivan v. Ross, 82 N. 
W. 1071, 124 Mich. 287. 

14. Tex.—First Nat. Bank v. Rush, 
Com.App., 210 S.W. 521, rehearing 
denied 213 S.W. 931. 

15. Mo.—^Allan v. Hargadine-Mc¬ 
Klttrick Dry Goods Co., 286 S.W. 
16, 316 Mo. 254. 

16. Mass.—^Beatty v. Ammidon, 157 
N.E. 702, 260 Mass. 566. 

Mich.—Mitchell v. Reolds Farms Co., 
256 N.W. 445. 268 Mich. 301. 

17. Cal.—^Ellison v. Dallugge, 33 P. 
2d 878, 139 CaLApp. 366. 

Ill.—Jenks V. Harris, 228 HhApp. 
219. 


Wash.—Moore v. Wilson, 17 P.2d 852, 
171 Wash. 133. 

18. Mont.—Gunder v. Huggans, 233 
P. 901, 71 Mont. 449. 

19. N.C.—Roberts v. Burton, 138 S. 
E. 348, 194 N.C. 19. 

W.Va.—Thomas v. Jones, 141 S.B. 
434, 105 W.Va. 46. 

Xnstmctiozis held proper, correct, or 
not erroneous 

Colo.—^Miller v. Boma Inv. Co., 144 
P,2d 988, 112 Colo. 7. 

N.C.—Ingle V. Green, 162 S.B. 476, 
202 N.C. 116. 

Wash,—Stusser v. Gottstein, 35 P.2d 
5, 178 Wash. 360. 

Instruction held not xuisleading 
Md.—Guth V. Elliott, 148 A. 216, 158 
Md. 243. 

Znstmctions held improper or erro¬ 
neous 

Mo.—Pemberton v. Dadue Realty & 
Construction Co., 180 S.W.2d 766, 
237 Mo.App. 971. 

Wash,—Stusser v. Gtottstein, 35 P.2d 
•5. 178 Wash. 360. 

33 C.J. p 863 note 73 fa]. 

Instruction held confusing 
N.T.—^Kelley v. Champlain Studios, 
221 N.T.S. 164, P20 App.Div. 156. 
Requested instructions held properly 
refused 

Cal.—^Adams v. Harrison, 93 P.2d 
237, 34 Cal.App,2d 288. 

Colo.—^Miller v. Boma Inv. Co., 144 
P.2d 988, 112 Colo. 7. 

Mass.—^Beatty v. Ammidon, 167 N.E. 

702, 260 Mass. 566. 

Mich.—^Mitchell v. Reolds Farms Co., 
256 N.W. 445, 268 Mich. 301. 

20 . N.M.—^MoCulloh v. Doyle, 55 P. 
2 d 739, 40 N.M. 126. 

Granting motion for nonsnit at 
close of plaintiff’s case is error where 
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evidence warrants denial of motion. 
—Kay V. Laventhal, 248 P. 555, 78 
CaLApp. 293. 

Dismissal at close of plaintiff’s 
case is erroneous where his evidence 
is sufficient to entitle him to recov¬ 
er.—Peabody v. Pioneer Sand & 
Gravel Co., 2 P.2d 714, 164 Wash. 
26. 

21. U.S.—Chapman v. Dwyer, C.CA. 
N.T., 40 F.2d 468. 

22. Mass.—Gorman v. MacPherson, 
145 N.E. 421, 250 Mass. 241. 

23. Prayers held erroneously re¬ 
fused 

Md.—^Kahn v. Schleisner, 166 A. 436, 
165 Md. 106. 

24. Cal.—Griffeth v. Fehsel, 143 P. 
2d 522, 61 Cal.App.2d 600. 

25. Cal.—^Zeibak v. Nasser, 82 P.2d 

375, 12 Cal.2d 1—^Peardon v. 

White, 224 P. 263, 65 CaLApp. 463. 

N.T.—^Muller v. Ackerman, 293 N.T. 

S. 647, 250 App.Div. 129. 

Improper finding' 

Finding approving certain charge 
in audit of accounts of joint venture 
was improper, where audit had not 
been admitted in evidence to prove 
correctness of items shown, and par¬ 
ticular item had not been admitted 
to be correct.—Tolmie v. San Diego 
Fruit & Produce Co., 68 P.2d 61, 67 
Idaho 631. 

Pindlngs held not erroneous 
Mo.—^Neville v. D’Oench, 34 S.W.2d 
491, 327 Mo. 34. 

Findings held to support rulings 
of judge, as matter of law, that 
plaintiff and defendant were joint 
adventurers,—Fitch v. Ingalls, 170 
N.B. 833, 271 Mass. 121. 
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k. Judgment or Decree, and Eecovery or Be¬ 
lief 

(1) In general 

(2) Damages 

(1) In General 

The Judgment or decree In an action between joint 
adventurers may contain such, and only such, provi¬ 
sions awarding recovery or granting relief as are ap¬ 
propriate, under the pleadings and the evidence, to ad¬ 
just and settle the rights and liabilities of the parties. 

The judgment or decree in an action between 
joint adventurers should contain such provisions 
awarding recovery or granting relief as, in view of 
the pleadings and the evidence, are appropriate to 
adjust and settle the rights and liabilities of the 
parties.2® While an allegation of a partnership 
does not preclude the rendition of a valid decree 
granting relief on the theory of a joint adventure^^ 
where such joint adventure is proved,^8 if complain¬ 
ant alleges a partnership between himself and de¬ 
fendant and fails to establish the fact, he cannot 
recover on an entirely different theory of the case, 


as, for example, that the money which he put into 
the adventure has been lent to defendant,^^ or that 
he had rendered valuable services to defendant for 
which he is entitled to compensation,or that a 
copartnership of w^hich one of defendants was a 
member had entered into a joint adventure with 
complainant.31 

The appropriate recovery or relief in a particu¬ 
lar case may variously be an accounting ;82 a judg¬ 
ment for money,‘28 a division of property between 
the adventurers an order for the sale of certain 
property^® and division of the proceeds of sale;^® 
a decree declaring the right, title, or interest of a 
party in or to certain property a decree for a 

conveyance of a proportionate interest in certain 
property by one party to another ;88 a decree mak¬ 
ing a joint adventurer’s equitable interest,^^ or a 
judgment for advancements,*^^ a lien on a coadven¬ 
turer’s property or on his share or interest therein. 

On the other hand, a judgment of dismissal^! or 
nonsuit,42 or judgment for defendant,^3 is proper 
where it is not shown that plaintiff is entitled to re- 


26. U.S.—^Harris v. Morse, B.C.^. 
T., 54 P.2d 109. 

Cal.—^Lewis v. Winfield, 120 P.2d 65, 
48 Cal.App.2d 543—^Dunn v. String¬ 
er, 107 P.2d 411, 41 CaLApp.2d 638 
—^Watterson v. Knapp, 95 P.2cl 164, 
35 €al.App.2d 283. 

La.—Walker v, McMurray, 125 So. 

486, 12 La.App. 356. 

Mich.—Bodman v. Harmon, 294 N.W. 

151, 295 Mich, 196. 

N.J.—Cooperstein v. Shapiro, 179 A. 

29, 118 N.J.Eq. 337. 

Okl.—^McKeel v. Mercer, 246 P. 619, 
118 Okl. 66. 

Tex.—^Vitovsky v. Gallia, Civ,App., 
268 S.W. 1026. 

33 C.J. p 871 note 29. 

Fnznishiiig Indenuiity bonds 
Where trial court concluded that 
relationship between parties was 
joint adventure with agreement to 
split profits and losses in three ways 
and awarded plaintiffs certain 
amount due them from defendant, 
court properly required plaintiffs to 
furnish defendant indemnity bond 
before they should have execution 
over certain amount and defendant 
to furnish plaintiffs indemnity bond 
thereafter.—Huber v. Newman, 145 
P.2d 780, 106 Utah 363. 

Injunctive relief should not be 
broader than necessary to protect 
the Interests of plaintiff.—Rosen- 
wald V. Weber, 241 N.T.S. 161, 229 
App.Div. 702. 

Conformity to contract 
It is error to render a decree which 
in effect writes an entirely new con¬ 
tract for the parties.—Chaffee v. 


Chaffee, 145 P.2d 244, 19 Wash.2d 
607. 

27. Cal.—Vail v. Pacific Pish Prod¬ 
ucts Co., 243 P. 869, 76 CaLApp. 
58—^Peardon v. White, 224 P. 263, 
65 Cal.App. 463. 

28. CaL—Champagne v. Passons, 
272 P. 353, 95 CaLApp. 15—Keyes 

V. Nims, 184 P, 695, 43 CaLApp. 1. 

29. N.T.—Arnold v. Angell, 62 N.T. 
508. 

30. N.T.—Smith v. Dunn, 89 N.T.S. 
881, 44 Misc. 288. 

31. N.T.—Heye v. Tilford, 37 N.T.S. 
751, 2 App.Div. 346. 

32. Cal.—^Peardon v. White, 224 P. 
263, 65 CaLApp. 463. 

Iowa.—^Fltzhugh v. Thode, 265 N.W. 
893, 221 Iowa 633. 

Wash,—Chaffee v. Chaffee, 145 P.2d 
244, 19 Wash.2d 607. 
llOlatters included 

CaL—Dunn v. Stringer, 107 P.2d 411, 
41 CaLApp.2d 638. 

Kan,—McKibben v. Byers, 25 P.2d 
357, 138 Kan. 216. 

Mo.—^Denny v. Guyton, 40 S.W.2d 
562, 327 Mo, 1030. 

Accounting impossible 
Cal.—^Watterson v. Knapp, 95 P.2d 
154, 36 CaLApp.2d 283. 

33. Ala.—Saunders v. McDonough, 
97 So. 622, 210 Ala. 208. 

R.I.—Weeden v. Bowen, 172 A. 891, 
54 R.I. 323. 

Tex.—Bates v. Dunn, Civ.App., 293 S. 

W. 231. 

33 C.J. p 871 note 29 Cd], 

Profits from outside transactions 
A judgment for a share of profits 
should not include profits on sales 
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not covered by the agreement of 
joint adventure.—Roberts v. Burton, 
138 S.E. 348, 194 N.C. 19. 

34. CaL—^Watterson v. Knapp, 95 P. 
2d 154, 35 Cal.App.2d 283. 

35. Wash.—Washington Pulp and 
Paper Corporation v. Robinson, 6 
P.2d 632, 166 Wash. 210—MiUer v. 
Nudd, 271 P. 80, 149 Wash. 419. 

A sale will be postponed where, hy 

reason of extraordinary conditions, 
a sale at the time would be inequita¬ 
ble.—^Donahue v. Haskamp, 187 P. 
346, 108 Wash. 662—33 C.J. p 859 
note 19. 

36. Wash.—Washington Pulp & Pa¬ 
per Corporation v. Robinson, 6 P- 
2d 632, 166 Wash. 210. 

37. CaL—Universal Sales Corpora¬ 
tion V. California Press Mfg. Co., 
128 P.2d 665, 20 CaL2d 751. 

Okl.—Cull V. Cavanaugh, 218 P. 299, 
95 Okl. 157. 

Wis.—Barry v. Kern, 199 N.W. 77, 
184 Wis. 266. 

38. N.T.—Mariani v. Summers, 52 
N.Y.S.2d 750, affirmed 66 N.T.S.2d 
537, 269 App.Div. 840. 

33 C.J. p 860 note 29 [a]. 

39. Okl.—^Wertzberger v. McJunkin, 
43 P.2d 729, 171 Okl. 528. 

40. Wis.—Barry v. Kem, 199 N.W. 
77, 184 Wis. 266. 

41. U.S.—Barrick v. Praftt, C.C.A 
Ala., 32 P.2d 732. 

Mich.—^Wilson v. Roberts, 205 N.W. 
600, 232 Mich. 546. 

42. N.C.-T’Ingle v. Green, 146 S.R 
63, 196 N.C. 381. 

43i D.C.—Key v. Polk, 63 F.2d 358, 
61 App.D.C. '382, 
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covery or relief; and the case may be one in which 
a money judgment,or a lien therefor on certain 
property,is unauthorized. 

A judgment against two or more defendants 
should be joint,45 or several, 47 or joint and sever- 
al,4S accordingly as their liability' is joint, several, 
or joint and several. While the decree may not 
settle matters as respects members of the joint ad¬ 
venture who are not parties to the action,49 it 
should make adequate provision for the payment of 
creditors, regardless of whether or not they have 
brought suit, before providing for division of any 
balance of joint adventure funds between the joint 
adventurers.50 

Compensation, Where the contract provides for 
reasonable compensation to the active member, the 
amount will be fixed by the court on the account¬ 
ing ;51 and it is not an abuse of discretion for the 
court, in the final judgment or decree, to allow such 
member compensation for services faithfully ren¬ 
dered, even though he defaulted as to other trans- 
actions.52 A claim for compensation for labor fur¬ 
nished by a member in renovating and improving 
the property involved, although not payable until 
the property is sold, should be protected in the final 
judg^ent.53 

Credits, deductions, and offsets. It is proper to 


allow credit, and to make a corresponding charge 
or deduction, for necessary and legitimate expendi¬ 
tures or advances made by one joint adventurer in 
connection with the joint enterprise ;54 but it is 
otherwise as to expenses or liabilities connected 
wdth property or transactions outside the joint en- 
terprise.®5 In an action for an accounting, as dis¬ 
tinguished from an action for a certain sum of 
money, the court has the power and duty to consid¬ 
er both sides of the ledger and may allow an offset, 
although it has not been pleaded.^® 

Interest has been variously held allowable from 
the date of filing suit,57 from the final decree in a 
suit for an accounting,5S from the date when an ac¬ 
counting should have been made,®^ or, on advanc¬ 
es, from the date of demand for repayment^O Only 
simple interest should be allowed. 5 ^ 

(2) Damages 

The loss which a joint adventurer has sustained as a 
natural and proximate consequence of a coadventurer»s 
tort or breach of contract, and which may be recovered 
as damages, may consist of expenditures, contributions, 
or loss of profits. 

The damages recoverable by a joint adventurer 
from a coadventurer for the latter’s tort or breach 
of contract are the loss which plaintiff has sustained 
as the natural and proximate consequence of the 
breach of contract or wrongful act or default 


44. K.J.—Cooperstein v. Shapiro, 

179 A. 29, 118 N.J.Eq. 537. 

33 C.J. p 871 note 29 [c]. 

45. Ky.—Fitzgerald v. Chipman, 251 

S. W. 200, 199 Ky. 349, 

33 C.J. p 871 note 29 il}, 

46. N.T.—Reilly v. Freeman, 37 N. 

T. S. 570, 1 App.Div. 560. 

33 CJ. p 871 note 29 [j] (2). 

47. N.T.—^Darling y. Brewster, 55 N. 
Y. 667. 

33 C.J. p 871 note 29 [j] (1), (3). 

48; Ala.—^McDonough v. Saunders, 
78 So. 160, 201 Ala. 321. 

33 C.J. p 871 note 29 [j] <4). 

49. N.T.—^Bowman v. Furher, 137 N. 
TS. 560, 152 App.Div. 647. 

50. Mass.—Carilli Const. Co. v. 
John Basile & Co., 59 N.E.2d 706, 
317 Mass. 726. 

51. Ill.—Currier v. Kretzinger, 58 
IlLApp. 288. 

52. U.S.—Trounstine v. Bauer, 
Pogue & Co., C.C.A,N.Y., 144 F.2d 
379, certiorari denied Bauer, Pogue 
& Co. V. Trounstine, 65 S.Ct. 190, 
323 U.S. 777, 89 Ii.Ed. 621. 

53. Cal.—^Lewis v. Winfield, 120 P. 
2d 65, 48 Cal.App.2d 543. 

54. CaL—^Lewis y. Winfield, supra— 
Dunn y. Stringer, 107 P.2d 411, 41 
Cal.Aj;)p.2d 638* 


Mich.—Rath y. Kelly, 224 N.W. 377, 
246 Mich. 25. 

Okl.—^Harris v. W. R. Hart & Co., 
154 P.2d 769, 195 Okl. 6. 

Tex.—Cockbum y. Irvin, Civ.App., 88 
S.W.2d 747, error dismissed. 
Deduction of expenses from gross 
receipts In ascertaining profits see 
supra § 11. 

A judgment disposing of the prof¬ 
its of the undertaking, but not pro¬ 
viding for protection against out¬ 
standing vendor’s lien notes or for 
reimbursement on payment thereon, 
does not afford full and complete 
equitable relief.—Smith v. Chipley, 
Civ.App., 24 S.W.2d 87, certified ques¬ 
tions answered 16 S.W.2d 269, 118 
Tex. 415. 

65. Mass.—^Fencer v. Wills, 166 N. 

E. 841, 259 Mass. 546. 

N.T.—^Pell V. Lombardi, 2 N.T.S.2d 
573, 25# App.Div. 663. 

Federal income tax payment made 
by defendant copartners on profits 
of joint venture is not chargeable 
against coadventurer.—^Rath v. Kel¬ 
ly, 224 N.W. 377, 246 Mich. 25. 

Discount 

Where court found that plaintiff 
and defendant did not purchase car¬ 
loads of merchandise under joint 
venture agreement, plaintiff was not 
entitled to share in discount received 
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by defendant—^Heebner v. Sender- 
man, 259 P. 106, 85 Cal.App. 196. 
56- Cal.—^Davis y. California Mo¬ 
tors, App., 166 P.2d 52. 

57. U.S.—^Dexter & Carpenter v. 
Houston, C.C.A.Va., 20 F.2d 647. 

58. Ala.—^Lunsford v. Shannon, 128 
So. 215, 221 Ala. 207. 

Amount due not previously ascer¬ 
tained 

Where plaintiff was entitled to 
share under joint venture agreement 
with defendants in profits made by 
defendants, which profit was to be 
determined in accounting proceed¬ 
ing and there was never a time at 
which parties could have concluded 
that a definite amount was due to 
plaintiff, trial court properly al¬ 
lowed interest only from time of 
judgment.—^Harris v. W. R. Hart & 
Co.. 154 P.2d 759, 195 Okl. 6. 

59. Cal.—^Keyes v. Nims, 184 F. 696, 
43 Cal.App. 1. 

33 C.J. p 863 note 7.3 [b]. 

60- Idaho.—^Reld v. Keator, 39 P- 
2d '926, 55 Idaho 172. 

61. Mo.—^Denny v. Guyton, 57 S.W. 
2d 415. 831 Mo. 1115, certiorari de¬ 
nied Guyton v. Denney, 63 S.Ct. 
657. 289 U.S. 738, 77 Ii.Ed. 1486. 
33 C.J. p 863 note 7S. 

|©2. Cal,—Elsbach v. Mulligan, 136 
1 P.2d 651, 58 Cal.App.2d 354, 
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and in particular cases such damages may include, 
consist of, or be measured by, expenditures®^ or 
contributions®^ made by plaintiff, loss of profits or 
of a share thereof,®® the difference between the val¬ 
ue of land actually purchased and that of the land 
which plaintiffs were led to believe they were pur¬ 
chasing,®® or a share of the difference between what 
certain property cost and its value at the time it 
should have been sold.®7 Plaintiff is, of course, not 
entitled to recover damages where he has not been 
damaged.®® 

Z. Costs 

Plaintiff is entitled to costs for obtaining an ac¬ 
counting where his right thereto was contested; but the 
expense of the accounting should be divided between the 
parties. 

Plaintiff is equitably entitled to costs where he 
prevails on a contested issue as to the right to an 
accounting;®® but the accounting subsequently had 
should be considered an incident of the joint ven¬ 


ture and the expense thereof should be equally di¬ 
vided between the parties.*^® 

§ 13. Right and Liabilities as to Third Per¬ 
sons 

It has been laid down as a general rule that the law 
applicable to partnerships applies with respect to the 
relation between members of a Joint adventure and 
third persons. 

It has been announced as a general rule that the 
law applicable to partnerships applies to questions 
arising between members of a joint adventure and 
third persons.*^^ In accordance with this rule, the 
law applicable is that of principal and agent vdth 
respect to matters within the scope of the joint 
enterprise,72 and in this regard the act of one joint 
adventurer in general binds his associates.*^® An 
offer made to a specified member of a joint adven¬ 
ture with the intention on the part of the offeror to 
enter into a contract with such member individu¬ 
ally is not a sufficient basis for a contract with 
another member of the joint adventure.^^ 


Fla.—^A. J. Richey Corporation v. i 
Garvey, 182 So. 216,' 132 Fla. 602. | 
33 C.J. p 851 note 82 [c], p 853 note ] 
13, p 860 note 27. 

Purchase for individual heuefit 
Where plaintiff elects to sue for 
damages on account of a breach of 
the agreement in case of a purchase 
for Individual benefit, and shows 
that the property had a ready and 
ascertainable market value, he is 
entitled to recover from defendant 
on the basis of the difference be¬ 
tween the purchase price and the 
market value at the time of the 
breach.—San Francisco Iron & Metal 
Co. V. American Milling & Industrial 
Co., 1 P.2d 1008, 115 Cal.App. 238. 

63. Cal.—Elsbach v. Mulligan, 136 
P.2d 651, 58 CaLApp.2d 354—San 
Francisco Iron & Metal Co. v. 
American Milling & Industrial Co„ 
1 P.2d 1008, 115 CaLApp. 238. 

33 C.J. p 851 note 82 [c] (1). 

64. S.D.—Gamble v. Loffler, 133 N. 
W. 288, 28 S.D. 239. 

33 C.J. p 857 note 79. 

65. Cal.—Elsbach v. Mulligan, 136 
P.2d 651, 58 €al.App.2d .354. 

Fla.—A. J. Richey Corporation v. 

Garvey, 182 So. 216, 132 Fla. 602. 
Wash.—James D. Lacey & Co. v. 
McCarthy, 13 P.2d 11, 168 Wash. 
579. 

33 C.J. p 851 note 82 [c] (1), p 853 
note 13 [a], p 867 note 40. 

66 . Wis.—Knudson v. George, 147 
N.W. 1003. 157 Wis. 520. 

67. U.S.—^Noyes v. Barnard, Cal., 63 
F. 782, 11 C.C.A. 424. 

Ga.—Baker v. Keever, 60 S.E. 651, 
130 Ga. 257. 

68 . Mich.—Rath v. Kelly, 224 N.W. 
377. 246 Mich. 25. 

48 C. J.S.-55 


69- N.T.—^Lieberman v. Brody, 214 
N.T.S. 871, 216 App.Div. 770. 
Attorney’s fee 

Where individuals agreed to pur¬ 
chase apartment building and sell 
ninety-nine-year leases on individual 
apartments, but one individual de¬ 
clined to go through with the ad¬ 
venture because he believed he had 
made a bad bargain, thereby forcing 
the other to bring suit for dissolu¬ 
tion and an accounting, the party 
bringing the suit was entitled to 
have his attorney paid from part of 
proceeds belonging to individual re¬ 
fusing to complete agreement.—A. J. 
Richey Corporation v. Garvey, 182 
So. 216, L32 Fla, 602. 

70. N.Y.—^Lieberman v. Brody, 214 
N.T.S. 871, 216 App.Div. 770. 

71- Mont.—Rae v. Cameron, 114 P. 

2d 1060, 112 Mont. 159. 

Neb.—Soulek v. City of Omaha, 299 
N.W. 368, 140 Neb. 151. 

Okl.—Commercial Lumber Co. v. 
Nelson, 72 P.2d 829, 181 Okl. 122— 
Dobbins v. Texas Co., 275 P. 643, 
136 Okl. 40—0. K. Boiler & Weld¬ 
ing Co. V. Minnetonka, 229 P. 1045, 
103 Okl. 226. 

Wash.—^Poutre v. Saunders, 143 P.2d 
554, 19 Wash.2d 561, 

72. Okl.—^Dobbins v. Texas Co., 275 
P. 643, 136 Okl. 40—0. K. Boiler & 
Welding Co. v. Minnetonka Lum¬ 
ber Co., 229 P. 1045, 103 Okl. 226. 
Vt.—^Manatee Loan & Mortgage Co. 
V. Manley's Estate, 175 A, 14, 106 
Vt. 356. 

Wash.—^Poutre v. Saunders, 143 P.2d 
554, 19 Wash.2d 561. 

Agency 

(1) It has been held that there is 
the same element of mutual agency 
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as to third persons in joint adven¬ 
tures as in partnerships.—State ex 
rel. Crane Co. of Minnesota v. Stok- 
ke, 272 N.W. 811, 65 S.D. 207, 110 
A.L.R. 761. 

(2) However, it has also been 
held that it does not necessarily fol¬ 
low from the fact that there Is a 
joint adventure that there is a mu¬ 
tual agency with respect to third 
persons.—^American Mut Liability 
Ins. Co. V. Hanna, Zabriskie & Daron, 
298 N.W. 296, 297 Mich. 599. 

(3) A party to a joint enterprise 
is not, as such, the agent of other 
parties to such enterprise. 

Cal.—Keyes v. Nims, 184 P. 696, 43 
CaLApp. L 

Conn.—^Dolan v. Dolan, 140 A. 745, 
107 Conn. 342. 

Ind.—Isaacs v. Fletcher American 
Nat. Bank, 198 N.E. 829, 103 Ind. 
App, 246, rehearing denied and 
opinion explained 200 N.E. 440, 103 
Ind,App. 246. 

(4) The view has been expressed 
that it does not follow from the fact 
that there is a joint adventure that 
one member is the general agent of 
another member in the sense that a 
partner would be.—^Wrenn v. Mos- 
kin, 236 N.T.S, 405, 226 App.Div. 563 
—Graham Bros. Aktiebolag v. St. 
Paul Fire & Marine Ins. Co., 216 N. 
T.S. 346, 127 Misc. 403, affirmed 221 
N.T.S. 828, 220 App.Div. 712. 

(5) Mutual agency generally see 
supra § 6, 

73. Ill.—^Bowers v. Hoffman, 255 HL 
App. 35. 

N.T.—^Hartman v. Day, 292 N.T.S. 
226, 249 App.Div. 786. 

74. N.T.—Brandt v. General Diaries, 
40 N.Y.S.2d 692. 
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§ 14. - Liabilities to Third Persons 

a. General considerations 

b. Contract in general 

c. Contract made by syndicate manager 

d. Mortgages, liens, and pledges 

e. Torts 

a. General Considerations 

The Uability of one member of a Joint adventure for 
the acts of another is founded on the voluntary rela« 
tionship between them* 

Liability of one member of a joint enterprise or 
adventure for acts of another member is a vicari¬ 
ous liability founded on the voluntary relationship 
that has arisen between the parties wholly ex con- 
tractu.'^s Such liability is governed largely by prin¬ 
ciples analogous to those applicable to partnership*^® 
and agency.*^ 


b. Contract in General 

In general members of a joint adventure are liable 
on contracts with third persons, which have been en¬ 
tered Into pursuant to the Joint adventure agreement. 

Members of a joint adventure in general are li¬ 
able on contracts with third persons which have 
duly been entered into on behalf, and for the pur¬ 
poses, of the joint adventure,*^® and for debts aris¬ 
ing out of such contracts.'^^ There is an individu¬ 
al liability on the part of a person liable as a joint 
adventurer.®® A person is not liable however, in 
the absence of a contract, express or implied, cre¬ 
ating the relation of joint adventurers between him¬ 
self and others.®! 

Members of a joint adventure are liable on a 
contract entered into by a member pursuant to au¬ 
thority conferred on him by his associates.®^ Sub- 


75. U.S.—Potter V. Florida Motor 
Lines. D.C.Fla., 57 F.2d 513. 

SlscTLSsiont of mle 

Such liability springs from the 
operation of law on the relationship 
into which the parties to the joint 
enterprise -have voluntarily brought 
themselves by contract 
U.S.—Potter V. Florida Motor Lines, 
supra. 

Fla.—Coral Gables Securities Corpo¬ 
ration V. Miami Corporation, 186 
So. 555, 123 Fla. 172. 

76. Fla.—Coral Gables Securities 
Corporation v. Miami Corporation, 
166 So. 555, 123 Fla. 172. 

Mont.—Rae v. Cameron, 114 P.2d 
1060, 112 Mont. 159. 

77. Fla.—Coral Gables Securities 
Corporation v. Miami Corporation, 
166 So. 555, 123 Fla. 172. 

78. U.S.—Mann v. Commonwealth 

Bond Corporation, D.C.N.T., 27 F. | 
Supp. 315. I 

Cal.—Lerner v. Sanderson, 14 P.2d 
564, 126 Cal.App. 481. i 

Ky.—Standard Drilling Co. v. Slate, 
262 S.W. 969, 203 Ky. 599. 

Mich.—United Tool & Mfg. Co. v. 
Gray, 250 N.W, 312, 264 Mich. 566. 

79. Fla.—Fancher v. Rumsey, 164 
So. 688, 121 Fla. 631. 

HI.—Jenks V. Harris, 228 IlLApp. 
219. 

Ky.—James v. Stokes, 261 S.W. 868, 
203 Ky. 127. 

Or.— C. A. Babcock Co. v. Katz, 253 
P. 37.3, 121 Or. 64. 

Tex.—Continental Supply Co. v. 

Adams, Civ.App., 272 S.W. 325. 
Purchase of real property 

Each of several persons contribut¬ 
ing moneys to corporation to pur¬ 
chase land for resale became owner 
of proportion of equitable title 
which his contribution bore to pur¬ 
chase price, as regards such persons’ 
liability for the indebtedness as 


joint adventurers.—^Fancher v. Rum- j 
sey, 164 So. 688, 121 Fla. 631. 
Member controlling* operation of eiu 
terpxlse 

A joint adventurer who is in con¬ 
trol of the operation of the enter¬ 
prise through his agent is liable with 
respect to obligations incurred 
which are within the scope of the 
enterprise.—^Nowell v. Oswald, 274 
P. 423, 96 Cal.App. 536. 

Third person’s knowledge of Joint 
adventure agreement 
Liability of joint adventurers as to 
third persons would not be limited 
by creditors’ knowledge of existence 
or terms of trust agreement between 
joint adventurers which created the 
relation of joint adventurers.—^Drew 
V. Hobbs, 140 So. 211, 104 Fla. 427, 
amended 141 So. 696, 104 Fla. 427. 

80. Cal.—Locke v. Duchesnay, 258 
P. 418, 84 CaLApp. 448. 

Fla.—Drew v. Hobbs, 140 So. 211, 
104 Fla. 427, amended on other 
grounds 141 So. 596, 104 Fla. 427. 
Ky,—Standard Drilling Co. v. Slate, 
262 S.W. 969, 203 Ky. 599. 

Consent of third person to several 
liability 

A person who deals with members 
of a joint adventure with knowledge 
of the provision of the contract be¬ 
tween such members that they are 
to be liable severally and who con¬ 
sents to a several liability is con¬ 
cluded by such knowledge and con¬ 
sent.—^Welling V. Crosland, 123 S. 
E. 776, 129 S.C. 127. 

81. Cal—^Hansen v. Burford, 297 P. 
908, 212 Cal 100. 

Mass.—^Edgerly v. Equitable Life 
Assur. Soc. of U. S., 191 N.E. 415, 
287 Mass. 238. 

Mo.—^Myers v. St. Irouis Structural 
Steel Co., 66 S.W.2d 931, 333 Mo. 
464. 


Tex.—^McDaniel v. State Fair of Tex¬ 
as, Civ.App., 286 S.W. 613. 

Wash.—Priestley v, Peterson, 146 P. 
2d 253, 19 Wash.2d 820. 

Joint ownership of other property 
The fact that defendants were 
purchasers and owners of tracts of 
lands other than that covered by the 
contract of sale on which the action 
at bar was brought did not render 
one defendant liable on such con¬ 
tract as a purchaser, where such de¬ 
fendant was not a party to such con¬ 
tract and there w’as no agreement 
between defendants creating the re¬ 
lation of joint adventurers between 
them.—^Pratt v. Martig, 234 N.W. 464, 
182 Minn. 250. 

82. Tenn,—^Brown v. Wilson, 13 
Tenn-App. 255. 

Subsequent limitation of authority 
Brokers relying on defendant’s 
power of attorney to his associate 
reciting continuation until written 
notice to contrary were not placed on 
inquiry of subsequent limited power 
by casual reference thereto.—Wrenn 
V. Moskin, 235 N.T.S. 405, 226 App. 
Div. 663. 

Violation of terms of authorization 
Where members of a joint enter¬ 
prise who signed a renewal note au¬ 
thorized one of the members to de¬ 
liver such note after the member so 
I authorized had obtained the signa- 
I ture of still another member, and the 
payees of the note had no knowledge 
of the Instruction as to obtaining 
the signature of such other member, 
the members who signed the note 
were bound, as between themselves 
and the payees, notwithstanding the 
member so authorized violated such 
instruction by failing to obtain such 
other signature.—Gates v. Fauvre, 
119 N.E. 156, 74 Ind.App. 382. 
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stantially the same rules with respect to princi¬ 
pal and agent applicable to members of a partner¬ 
ship apply to members of a joint adventure with 
respect to contracts with third persons within the 
scope of the joint enterprise,^^ and a joint adven¬ 
turer may bind his associates by a contract which 
is in furtherance, or within the scope, of the joint 
enterprise.^^ It has been held or recognized that, 
as to third persons who deal with a joint adven¬ 
turer in good faith and without knowledge of any 
limitation on his authority, the law presumes him to 


have been given power to bind his associates by 
such contracts as are reasonably necessary to carry 
on the business in which the joint adventurers are 
engaged,^® and that they become liable on such con¬ 
tracts, notwithstanding they may have expressly 
agreed amongst themselves that they should not be 
liable.^® A joint adventurer cannot, however, bind 
his associates by contracts made outside of the scope 
of the business in which they are engaged,^"^ or by 
contracts made for his individual benefit,^^ or sole¬ 
ly on his individual credit^^ Notice to a member 


83. Fla.—^Proctor v. Heame, 131 So. 
173, 100 Fla, 1180. 

Okl.—O. K. Boiler & Welding Co. v. 
Minnetonka Lumber Co., 229 P. 
1045, 103 Okl. 226. 

Vt.—^Manatee Loan & Mortgage Co. 
V. Manley’s Estate, 175 A. 14, 106 
Vt. 356. 

84. Fla.—^Bryce v. Bull, 143 So. 409, 
106 Fla. 336—^Drew v. Hobbs, 140 
So. 211, 104 Fla. 427, amended on 
other grounds 141 So. 596, 104 Fla. 
427—^Proctor v. Hearne, 131 So. 
173, 100 Fla. 1180. 

Mont.—^Rae v. Cameron, 114 P.2d 
1060. 112 Mont 159. 

N.T.—^Reeve v. Cromwell, 337 N.T.S. 

20, 227 App.Div. 32. 

Or.— Corpus Juris cited in Mid-Co¬ 
lumbia Production Credit Ass’n v. 
Smeed, 136 P.2d 265, 268, 171 Or. 
140. 

Okl.—O. 'K, Boiler & Welding Qo. v. 
Minnetonka Lumber Co., 229 P. 
1045, 103 Okl. 226. 

S.D.—State ex rel. Crane Co. of Min¬ 
nesota V. Stokke, 272 N.W. 811, 65 
-S.D. 207, 110 A.L.R. 761—^Hardman 

V. Lasell, 22o N.W. 301, 55 S.D. 
176. 

Tex.—^Federal Underwriters Ex¬ 

change V. Coker, Civ.App., 116 S. 

W. 2d 922, error dismissed—^Bur- 
ton-Lingo Co. v. Federal Glass & 
Paint Co., Civ.App., 54 S.W.2d 170. 

Vt.—^Manatee Loan & Mortgage Co. 
V. Manley’s Estate, 175 A 14, 106 
Vt 356. 

Wash.—^Priestley v. Peterson, 145 P. 

2d 253, 19 Wash.2d 820. 

Wis.—Goodsitt v. Richter, 257 N.W. 
23. 216 Wis. 351, 95 A.L.R. 1238— 
Reinig v. Nelson, 227 N.W. 14, 199 
Wis. 482. 

33 C.J. p 872 note 30. 

Purchase of real estate 

By becoming jointly interested 
with another in purchase of real 
property, defendant became liable 
with such other for payment of pur¬ 
chase price represented by promis¬ 
sory notes signed by such other as 
trustee, and any agreement between 
joint adventurers respecting their 
rights between themselves was im¬ 
material as regards right to enforce 
notes against them.—^Drew v. Hobbs, 
140 So. 211, 104 Fla. 427, amended 


on other grounds 141 So. 596, 104 
Fla. 427. 

Purchase of goods 
Contracts for the purchase of 
goods used in carrying on a business 
conducted by joint adventurers, al¬ 
though made by one member only, 
render all of them liable for the con¬ 
tract price.—CJorpus Juris quoted in 
Burton-Lingo Co. v. Federal Glass 
and Paint Co., Tex.Civ.App., 54 S.W. 
2d 170, 172—33 C.J. p 872 note 30 
Cd]. 

Xu California 

(1) The rule stated in the text 
has been applied.—^Leake v. Venice, 
195 P. 440, 50 CaLApp. 462. 

(2) It has been stated broadly, 
however, that no one party to a Joint 
adventure may bind the joint ad¬ 
venture.—Tufts V. Mann, 2 P.2d 600, 
116 Cal.App. 170. 

85. Fla.—Corpus Juris cited in 
Nichols V. Bodenwein, 146 So. 86, 
91, 107 Fla. 25, rehearing denied 
and amended on other grounds 146 
So. 659, 107 Fla. 25. 

Iowa.-^orpus Juris quoted in Bond 
V. O'Donnell, 218 N.W. 898, 901, 
205 Iowa 902, 63 AL.R. 901. 

Mo.—Corpus Juris quoted in Daily v. 

Scott, App., 74 S.W.2d 881, 888. 
Mont.—Rae v, Cameron, 114 P.2d 
1060, 112 Mont. 159—^Corpus Juris 
quoted in Kennedy v. Conrad, 9 P. 
2d 1075. 1078, 91 Mont. 356. 

Or.—Corpus Juris cited in Mid-Co¬ 
lumbia Production Credit Ass’n v. 
Smeed, 136 P.2d 255, 258, 171 Or. 
140. 

Vt.—Corpus Juris quoted in Manatee 
Loan & Mortgage Co. v. Manley’s 
Estate, 175 A. 14, 17, 106 Vt. 356. 
Wash.—Corpus Juris quoted in 
Priestley v. Peterson, 145 P.2d 253, 
264, 19 Wash.2d 820. 

33 C.J. p 872 note 30. 

Reason for rule 

In joint adventure, status of par¬ 
ties amounts to limited partnership. 
—Bond V. O’Donnell, 218 N.W. 898, 
205 Iowa 902, 63 AL.R. 901. 

86 . Iowa.—Corpus Juris quoted in 
Bond V. O’Donnell, 218 N.W. 898, 
901, 206 Iowa 902, 63 A.L.R. 901. 

Mo.—Corpus Juris quoted la Daily v. 

Scott, App., 74 S.W.2d 881, 838. 
Mont.—^Rae v. Cameron, 114 P.2d 
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1060, 112 Mont 159—Corpus Ju¬ 
ris quoted in Kennedy v. Conrad, 

9 P.2d 1075, 1078, 91 Mont 356. 
N.Y.—Jermyn v. Searing. 122 N.E. 
706, 225 N.Y. 525—Benners v. Har¬ 
rison, 19 Barb. 53. 

Vt—Corpus Juris quoted in Manatee 
Loan & Mortgage Co. v. Manley’s 
Estate, 175 A 14. 17, 106 Vt 356. 
Wash.—Corpus Juris quoted in 
Priestley v. Peterson, 145 P.2d 253, 
265, 19 Wash.2d 820. 

87. Iowa.—Fairbanks Morse & Co. 
V. District Court in and for Palo 
Alto County, 247 NW. 203, 215 
Iowa 703—Corpus Juris quoted in 
Bond V. O’Donnell, 218 N.W. 898, 
901. 206 Iowa 902, 63 AL.R. 901. 

Vt.—Corpus Juris quoted in Manatee 
Loan & Mortgage Co. v. Manley’s 
Estate, 175 A 14. 17, 106 Vt 356. 
Wash.—Corpus Juris quoted in 
Priestley v. Peterson, 145 P.2d 253, 
265, 19 Wash.2d 820. 

33 C.J. p 872 note 32. 

Attorney’s fees for collection of note 
Provision in note given by joint 
adventurer on purchase of land for 
joint adventure for reasonable attor¬ 
ney’s fees was an agreement to pay 
special damages in case it became 
necessary to collect note and was 
outside scope of joint adventure, so 
that other joint adventurers were 
not liable for attorney’s fees.—Man¬ 
atee Loan & Mortgage Co. v. Man¬ 
ley’s Estate, 175 A 14, 106 Vt 356. 

88w Idaho.—Corpus Juris quoted in 
Russell V. Boise Cold Storage Co., 
254 P. 797. 798, 43 Idaho 758. 

Iowa.—Coarpus Juris quoted in Bond 

V. O’Donnell, 218 N.W. 898, 901, 
205 Iowa 902, 63 AL.R. 901. 

Kan.—^First Nat. Bank v. Hoover, 
218 P. 1003, 114 Kan. 394. 

Mich.—^Danchoff v. Sheahan, 258 N. 

W. 246, 270 Mich. 201. 

Vt.—Corpus Juris quoted in Manatee 
Loan & Mortgage Co. v. Manley’s 
Estate, 175 A 14, 17. 106 Vt 356. 
Wash.—Corpus Juris quoted in 
Priestley v. Peterson, 145 P.2d 253, 
265, 19 Wash.2d 820. 

33 C.J. p 872 note 33. 

89. Ark.—Crawford v. Moore, 17 S. 

W.2d 284, 179 Ark. 578. 

Kan.—^Pirst Nat Bank v. Hoover, 218 
P. 1003, 114 Kan. 394, 
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of a joint adventure may constitute notice to his 
associates of matters affecting the joint enterprise 
as regards liability to a third person on contract.^^ 

Liability of undisclosed member. One who is a 
member of a joint adventure but who is unknown to 
be such at the time by a third person who enters 
into a contract with another member individually 
is not rendered liable to such third person on such 
contract,^! or. for damages for the breach thereof,^2 
by the fact that the contract relates to the business 
of the joint adventure if the contracting member 
in making such contract exceeded his authority and 
had no power to bind his associates thereby, but as 
a general rule a member of a joint adventure can 
bind his undisclosed associates by such contracts as 
are reasonably necessary to carry on the venture.22 

Modification, termination, or withdrawal. Some 
of the parties to a joint adventure agreement, act¬ 
ing severally or jointly and without the consent of 
the other parties to the agreement, cannot abrogate 
or modify the agreement so as to affect the existing 
rights of a third person under a contract made pur¬ 
suant to the joint adventure agreement,^4 and a 
member of a joint adventure may not by withdraw¬ 


ing from, or by abandoning, the enterprise defeat 
his liability for obligations assumed while he was 
a member.9 5 

Estoppel to deny liability, A person, by holding 
himself, or by permitting another to hold such per¬ 
son, out as a member of a joint adventure may es¬ 
top himself to deny liability as a joint adventurer 
to a third person who has acted, or changed his po¬ 
sition, in reliance on such conduct ;96 but there is 
no liability, on the theory of estoppel, to one who 
has not relied, or changed his position in reliance, 
on any representation or act which was made or 
authorized by the person whom it is sought to 

charge.97 

Parties to enterprise involving organisation of 
corporation. It has been held that individual in¬ 
corporators are not liable, as joint adventurers, on 
a contract entered into by a de facto corporation 
to which such incorporators have transferred prop¬ 
erty in payment of their subscriptions for capital 
stock.9S In some jurisdictions, however, promoters 
or incorporators may be charged with liability as 
joint adventurers, in connection with contracts with 
third persons entered into before incorporation.9 9 


TTse Of proceeds in common enter* 
prise 

(1) If one member of a joint en¬ 
terprise borrows money or purchas¬ 
es groods on his individual credit 
alone, the subsequent application of 
such money or goods to the common 
enterprise does not of itself render 
all members liable to the creditor.— 
Woodson V. Bumpers, 140 So, 766, 
224 Ala. 390. 

(2) The facts that a creditor of 
one joint adventurer expected that 
money advanced by the creditor to 
such joint adventurer would be used 
for the joint account and that a cer¬ 
tain amount was so used would not 
obligate the associate of such joint 
adventurer to repay the money so 
advanced, where the loan was made 
to such joint adventurer individually, 
notwithstanding a subsequent pur¬ 
ported sale by such debtor to the 
creditor of a commodity belonging 
to the joint account, which the debt¬ 
or had no authority to make.—J. 
Abrams & Co. v. Clark, 11 N.E.2d 
449, 298 Hass. 542. 

Prior indebtedness 
One who enters into a joint adven¬ 
ture with another does not by that 
fact alone become liable for previ¬ 
ous debts of the other, even If they 
had been incurred in connection with 
subject matter of the joint adven¬ 
ture.—^Enos V. Picacho Gold Mining 
Co., 133 F.2d 663, 56 Cal.App.2d 765. 

90. U.S.—^U. S. for Use and Benefit 
of Hallenbeck v. Fleisher Engi¬ 
neering & Construction Co., C.CLA. 


N.T.. 107 P.2d 925, affirmed Fleish- 
er Engineering & Construction Co. 
V. U. S. for Use and Benefit of 
Hallenbeck, 61 S.Ct. SI, 311 U.S. 
15, 85 L.Ed. 12. 

91. CaL—Corpus Juris quoted in 
Hansen v, Burford, 297 P. 908, 
911, 212 Cal. 100. 

Pla.—Corpus Juris quoted in Bryce 
V. Bull, 143 So. 409, 411, 106 Fla. 
•336. 

N'.T.—^Etskom v. Levy, 159 N.T.S. 
801. 

Wash.—Corpus Juris quoted in 
Priestley v. Peterson, 145 P.2d 
253, 265, 19 Wash.2d 820. 

Express limitation on authority 
Mich.—^American Mut. Liability Ins. 
Co. V. Hanna, Zabrlskie & Daron, 
298 KW. 296, 297 Mich. 699. 

9aL CaL—Corpus Juris quoted in 
Hansen v. Burford, 297 P. 908, 911, 
212 Cal. 100. 

Fla.—Corpus Juris quoted in Bryce 
V. Bull. 143 So. 409, 411, 106 Fla. 
336. 

Wash.—Corpus Juris quoted in 
Priestley v. Peterson, 145 P.2d 
253, 265, 19 Wash.2d 820—Walsh 
V. Colvin, 101 P. 1085, 53 Wash. 
509. 

9^ Fla.—^Nichols v. Bodenwein, 14$ 
So. 86, 107 Fla. 25, rehearing de¬ 
nied and amended on other 
grounds 146 So. 659, 107 Fla. 25— 
Proctor V. Heame, 151 So. 173, 100 
Fla. 1180. 

Okl.—O. K. Boiler & Welding Co. v. 
Minnetonka Lumber Co., 229 * P. 
1045, 103 Okl. 226. 
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S.D.—State ex rel. Crane Co. of Min¬ 
nesota, 272 S.W. 811, 66 S.D. 207, 
110 A.L.R. 761. 

94. Utah.—Wasatch Livestock Loan 
Co. V. Lewis & Sharp, 35 P.2d 835, 
84 Utah 347. 

Expiration of formal agreement 
Under Puerto Rican law, the ex¬ 
piration of formal Comunidad con¬ 
tract did not affect priorities of the 
Comunidad creditors,—Benitez v. U. 
S., C.C.A.Puerto Rico, 141 P.2d 943, 
certiorari denied Benitez v. U. S., 65 
S.Ct. 856, 324 U.S. 859, 89 L.Ed. 1417, 
rehearing denied 65 S.Ct. 1019, 324 
U.S. 891, 89 L.Ed. 1438. 

95. S.C.—^Welling v. Crosland, 123 
S.E. 776, 129 S.C. 127. 

96. Cal.—^Hansen v. Burford, 297 P. 
908, 212 Cal. 100. 

Buie apparently recognized 
Idaho.—Moon v. Ervin, 133 P.2d 933, 
64 Idaho 464—^Palmer v. Maney, 
266 P. 424, 45 Idaho 731. 

97. Cal.—^Hansen v. Burford, 297 P. 
908, 212 Cal. 100—Howard v. So- 
cieta Di Unions E Beneficenza 
Italiana, 145 P.2d 694, 62 Cal.App. 
2d 842. 

Wash,—^Priestley v. Peterson, 145 P. 
2d 253, 19 Wash.2d 320. 

96. U.S.—^Kraemer v. Graf, C.C.A. 

Kan., 105 F.2d 117. 

Liability of promoters of corpora¬ 
tion in general see Corporations 
§§ 129-132. 

99- Fla. — ^Bryce v. Bull, 143 So. 409, 
106 Fla. 336. 
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Perfonnance of contract; discharge of liability. 
Delivery of a commodity to one joint adventurer 
under a contract of purchase which is within the 
scope of the joint enterprise constitutes a delivery 
to other joint adventurers.^ A joint adventurer 
does not discharge his liability for the purchase 
price of a commodity purchased from a third person 
by payments made to the associate of such joint ad- 
venturer.2 The giving of promissory notes signed 
by one of the joint adventurers for all of them does 
not operate as payment or discharge of the joint 
debt for the price of property purchased.^ 

c. Contract Made by Syndicate Manager 

The members of a syndicate may be liable with 
respect to contract obligations with third persons in¬ 
curred through the medium of syndicate managers. 

The acts of a person who conducts a transaction 
on behalf of members of a S3mdicate in accordance 
with authority expressly conferred by such mem¬ 
bers are in effect the acts of such members,^ and 
the members are liable with respect to obligations 
incurred by the syndicate manager for syndicate 
purposes pursuant to authority so expressly con- 
ferred.5 Under some circumstances liability of 
members may exist even in the absence of an ex¬ 
press vesting of authority,® and a limitation which 
they may have put on the managers’ authority to 
bind them is not necessarily effective, if this limi¬ 
tation was not known to the person contracting with 
the managers.^ If the managers of a syndicate who 
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have been vested with full authority with respect to 
the enterprise intrust one of their associate man¬ 
agers with the entire management and control, they 
are liable with respect to contracts made by such 
associate manager in the prosecution of the enter¬ 
prise.® 

If the person contracting had knowledge of the 
managers’ lack of authority to bind the syndicate, 
he cannot hold the members thereof liable;^ nor 
can he do so on any contract made by the managers 
beyond the scope of the enterprise in which the 
syndicate is engaged^® or on any loan made to the 
managers for their individual use.^l 

d. Mortgages, Liens, and Pledges 

Under some circumstances a mortgage or pledge of 
property belonging to persons as Joint adventurers, 
which Is given by one of such persons In connection 
with the Joint enterprise is binding on all. 

It has been held or recognized that the member 
of a joint adventure who holds the title to real, or 
the possession of personal, property belonging to 
himself and his associates is presumed to have au¬ 
thority to mortgage or pledge it to raise money for 
the purposes of the enterprise or to secure debts 
incurred in carrying it on, and such mortgage or 
instrument of pledge, although signed by him indi¬ 
vidually, binds his associates as respects their inter¬ 
est in the property mortgaged or pledged .12 Jt has 
been held that joint adventurers who did not sign 
purchase-money notes secured by mortgage or lien, 


Sesolssion by tbird person 
Promoters or incorporators were 
chargeable, as joint adventurers, with 
liability to a third person resulting 
from rescission by such person of 
contract entered into prior to incor¬ 
poration, and the issuance of corpo¬ 
rate stock to persons so liable did 
not relieve them of such liability.— 
Nichols V. Bodenwein, 146 So. 86, 107 
Fla. 25, rehearing denied and amend¬ 
ed 146 So. 659, 107 Fla. 25. 

1- Cal.—Lierner v. Sanderson, 14 P. 
2d 564, 126 Cal.App. 481. 

2. Or.—Mid - Columbia Production 
Credit Ass'n v. Smeed, 136 P.2d 
255. 171 Or. 140. 

3. Fla.—Fancher v. Rumsey, 164 
So. 688, 121 Fla. 631. 

4. N.Y.—Brown v. Holliday, 281 N. 
Y.S. 532, 245 App.Div. 814, motion 
denied 198 N.E. 568, 268 N.Y. 708. 

5. IlL—^Jenks y. Harris, 228 IllA.pp. 
219. 

Mass.—First Nat. Bank v. Swift, 165 
N.E. 606, 258 Mass. 573. 

Note, to replace obligation under 
mortgage 

Members of syndicate formed to 


purchase lands under agreement in¬ 
vesting trustees with power to enter 
into contracts to carry the syndicate 
agreement into effect were liable on 
note executed by trustees to replace 
obligation under mortgages on lands 
purchased.—Reinig v. Nelson, 227 N. 
W. 14, 199 Wis. 482. 

Contract by one of managers 

Where subscription agreement did 
not show that act of one syndicate 
manager should be binding, both 
managers were required to join in 
assignment of claim on subscription. 
—Houston V. Coombs, 231 N.Y.S. 176, 
224 App.Div. 396. 

]Llmitation as to enforcement of s 3 m- 
dioate agreement 

Members of a syndicate, who au¬ 
thorized the syndicate manager to 
borrow money with which to com¬ 
plete their purchases of corporate 
stock and assign the syndicate 
agreement as security for the loan, 
were liable on their agreement to 
pay for the stock to the lender, not¬ 
withstanding a provision vesting in 
the syndicate manager the exclusive 
power to enforce the contract.—Un¬ 
ion Trust Co. V. Van Schaick, 141 N- 
Y.S. 946, 166 App.Div. 769. 


3. U.S.—^Ijams v. Andrews, CC.A. 

Ind., 151 P. 725, 81 C.C.A. 109. 

33 C.J. p 874 notes 38, 39. 

7- N.Y.—Jermyn v. Searing, 122 N. 
E. 706, 225 N.Y. 625. 

a. N.Y.—Jones v. Gould, 103 N.E. 
720, 209 N.Y. 419. 

9. N.Y.—Jones v. Gould, 92 N.E. 
1071, 200 N.Y. 18, motion to amend 
remittitur denied 94 N.E 1095, 200 
N.Y. 654—Clark v. Rumsey, 69 N.Y. 
S. 102, 59 App.Div. 435. 

3.3 C.J. p 873 note 43. 

10. Me.—Merrill v. Milliken, 63 A. 
299, 101 Me. 60. 

11. N.Y.—Jermyn v. Searing, 122 N. 
E. 706, 225 N.Y. 525. 

12. Kan.—Corpus Juris quoted in 
Croft State Bank v. Girardey, 232 
P. 1076, 1077, 117 Kan. *586. 

33 C.J. p 873 note 46. 

Joint adventurer slgrning as trustee 
One joint adventurer had power to 
bind another in signing note and exe¬ 
cuting mortgage, as trustee, for pur¬ 
chase of lands involved in adventure, 
—Drew V. Hobbs, 140 So. 211, 104 
Fla. 427, amended on other grounds 
141 So. 696, 104 Fla. 427. 
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given on the purchase of real property, may be per¬ 
sonally liable for the indebtedness evidenced by 
such notes,^3 and that a like rule applies as to per¬ 
sonal liability under an agreement to assume the 
payment of a real estate mortgage, where such 
agreement is made by one joint adventurer on be¬ 
half of all.14 It has also been held, however, that 
the associates of the mortgagor cannot be held per¬ 
sonally liable for a deficiency on foreclosure of a 
real estate mortgage, where such associates did not 
execute the bond secured by the mortgage, and 
that the associates of a joint adventurer are not 
personally liable on an agreement to assume the 
payment of a mortgage, contained in a deed of real 
property, conveyed to such joint adventurer, where 
such associates did not consent to or ratify, and the 
contract for conveyance did not require, such as¬ 
sumption agreement.!® On the establishment of a 
vendee's lien because of a breach by joint adven¬ 
turers, as vendors, of their contract for the sale of 
real property, all joint adventurers may be liable for 
a deficiency, regardless of which of them was the 
principal or the owner of the property.!^ 

A joint adventurer has no power to pledge the 


joint property as security for his individual debt,!® 
and the contract is void as to his associates unless 
authorized by them.!® 

e. Torts 

Members of a Joint adventure may be liable for 
torts committed in conducting the Joint enterprise. 

Joint adventurers may be liable to third persons, 
as partners ad hoc, for wrongful acts committed 
in conducting the joint enterprise.^® So each joint 
adventurer may be liable for the negligence of his 
associate if the negligent conduct is within the 
scope of the joint undertaking.^! With respect to 
a joint adventure involving the control and opera¬ 
tion of premises or places, or the use of mechani¬ 
cal contrivances, all joint adventurers are liable for 
personal injuries suffered by others from negli¬ 
gence in the maintenance, installation, or operation 
of such premises, places, or contrivances,^2 includ¬ 
ing instances in v hich the actual negligence is that 
of some, but not all, members of the joint adven¬ 
ture,®® or in which the actual negligence is that of 
agents and employees of the joint adventurers, act¬ 
ing within the scope of their employment and 
there is joint liability in this regard.®® The exist- 


13. Vt —Manatee Loan & Mortgage 
Co. V. Manley’s Estate, 175 A. 14, 
106 Vt 356. 

33 C.J. p S7.3 note 47. 
na&ciexLcy after foreclosure 
Defendant joint adventurers were 
liable for deficiency after mortgage 
foreclosure, where deed was taJten, 
and mortgage and note were execut¬ 
ed, by one joint adventurer for the 
others.—Bond v. O’Donnell, 218 N.W. 
S9S, 205 Iowa 902, 63 A.LR. 901. 
Knowledge of giving of note 
Where joint adventurer knew that 
coadventurer had given mortgage to 
secure note given as partial payment 
of purchase price of land, joint ad¬ 
venturer was liable for indebtedness 
as undisclosed principal, whether or 
not he knew of note.—^Manatee Loan 
& Mortgage Co. v. Manley’s Estate, 
175 A. 14, 106 Vt. 356. 

14. Fla.—^Proctor v. Hearne, 131 So. 
173, 100 Fla. 1180. 

15. N.Y.—Williams v. Gillies, 75 N. 
Y. 197. 

33 C.J. p 873 note 47. 

Mortgage and note executed by tms. 
tee 

(1) As against the claim that de¬ 
fendants were liable, as joint adven¬ 
turers, for a deficiency in a suit to 
foreclose a mortgage, which mort¬ 
gage and the note secured thereby 
were executed and given by a trustee 
as such, it was held that defend¬ 
ants were not so liable, since the 
trustee had acted under a common- 
law trust of which defendants were 
beneficiaries and under which they 


were not personally liable.—^Ross- 
man v. Marsh, 283 N.W. 696, 287 
Mich. 580, reheard 286 N.W. 83, 287 
Mich. 720. 

(2) Liabilities of beneficiaries of 
business or common-law trust in 
general see Business Trusts § 28 c. 

IG. N.J.—Port v. Gilbert, 172 A. 880, 
116 N.J.Eq, 219. 

Extension agreement 
Joint adventurers who were not 
bound by the assumption agreement 
described in the text were not bound 
by an agreement extending the mort¬ 
gage which they neither signed nor 
authorized.—Fort v. Gilbert, supra. 

17. N.T.—^Hartman v. Day, 292 N. 
Y.S. 226, 249 App.Div. 786. 

18. Miss.—Cooper v. Frierson, 48 
Miss. 300. 

33 C.J, p 873 note 48. 

Chattel mortgage 

Mortgage executed by joint adven¬ 
turer on his share of personal prop¬ 
erty to secure individual indebted¬ 
ness was a lien only on mortgagor’s 
right as coadventurer to share in net 
profits of adventure, so that mortga¬ 
gee could not interfere with right of 
remaining coadventurer to posses¬ 
sion of joint property for purposes of 
liquidation under prior grant by 
mortgagor, authorized by statute, of 
exclusive possession and right of 
liquidation, in absence of estoppel 
or equitable ground for permitting 
mortgagee to interfere.—Twyford v. 
Sonken-Galamba Corporation, 60 P. 
2d 1050, 177 Okl. 486. 
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19. N.T.—Smith v. Albany First 
Nat Bank, 135 N.Y.S. 985, 151 App. 
Div. 317. 

20 . tJ.S.—^Mann v. Commonwealth 
Bond Corporation, D.C.N.Y., 27 F. 
Supp. 315. 

21. Minn.—Ellingson v. World 
Amusement Service Ass’n, 222 N. 
W. 335, 175 Minn. 663. 

Mo.—Greer v, McCrory, App., 192 S. 
W.2d 4.31. 

Neb.—Soulek v. City of Omaha, 299 
N.W. 368, 140 Neb. lol. 

Wash.—Poutre v. Saunders, 143 P. 
2 d 554, 19 Wash.2d 561. 

22 . Ohio.—Beck v. Stimmel, 177 N. 
E. 920, 39 Ohio App. 510. 

Utah.— Corpus Juris quoted in Kau- 
mans v. White Star Gas & Oil Co., 
63 P.2d 231, 237, 92 Utah 24. 

33 C.J. p 873 note 52. 

23. Mich.—^Keiswetter v. Ruben- 
stein, 209 N.W. 154, 235 Mich. 36, 
48 A.L.R. 1049. 

Minn.—Ellingson v. World Amuse¬ 
ment Service Ass’n, 222 N.W, 335, 
176 Minn. 663. 

33 C.J. p 873 note 52, 

24. Minn.—Ellingson v. World 
Amusement Service Ass’n, supra. 

Utah.— Corpus Juris quoted in Kau- 
mans v. White Star Gas & Oil Co., 
63 P.2d 231, 237, 92 Utah 24. 

38 C.J. p 873 note 52. 

25. Cal.— Corpus Juris cited iu Di 
Vita V. Martinelli, 41 P.2d 423, 
123 Cal,App. 392. 
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ence of a joint enterprise is essential, however, in 
order to render a person liable for the negligence 
of another under the foregoing rules.^® A member 
of a joint adventure or enterprise may, with certain 
limitations, terminate his connection with the com¬ 
bination and thereby terminate his responsibility for 
the acts of the other members.27 

Fraud, Members of a syndicate engaged in mar¬ 
keting shares of corporate stock may be liable in 
damages to a person who suffers loss from their 
purchase induced by fraudulent misrepresentation 
contained in a prospectus issued by their duly au¬ 
thorized agents,28 even though they were personally 
ignorant of the contents of the prospectus and the 
falsity of its representations.^^ However, a mem¬ 
ber of a joint adventure who had no knowledge of 
a fraud practiced on a third person by an associate 
is not liable for such fraud where it was committed 
for the sole purposes of such associate and not in 
furtherance of the joint enterprise.^® 

§ 15. - Rights against Third Persons 

The authority of a member of a Joint adventure to 
bind his associates so as to affect the rights of such 
associates against third persons has been held to be 
governed generally by the law applicable to partnerships. 

In considering the rights of a member of a joint 
adventure against a third person who has dealt with 
such member’s associate, the rule has been an¬ 
nounced that the law of partnership applies with 
respect to the relation of members with third per¬ 
sons, and the acts or agreements of one member 
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of a joint adventure may defeat or limit the rights 
of another member against a third person with re¬ 
gard to matters involved in the joint enterprise,^^ 
and, under some circumstances, notice to one joint 
adventurer may be imputable to his associate.^^ 
There is authority for the view, however, that a 
party to a joint enterprise is not, as such, the agent 
of other parties to such enterprise.34 

The acts of a member of a joint adventure in 
managing and transferring property involved in the 
joint enterprise pursuant to authority expressly con¬ 
ferred on such member may be binding on his as¬ 
sociate with respect to such associate’s interest 
in such property, where there is a conflicting claim 
of an innocent third person.^^ it has been held 
that, if the power of members to sell property is 
not limited by the contract between or among them, 
a sale made by any member in good faith, in carry¬ 
ing on the joint enterprise, and in the usual and 
proper manner, binds all members as respects their 
rights against third persons.^® The rule has been 
announced, how’ever, that a third person may be 
required to account to a member of a joint adven¬ 
ture with respect to property received or diverted 
by such third person with knowledge or notice that 
such property belonged to the joint adventure or 
with knowledge or notice concerning the interest 
of parties to the various transactions involved,27 
and that a person who acquires title to property 
from a member, with knowledge of the interest 
therein of another member, takes such property sub¬ 
ject to such interest and must account therefor.SS 


Utah.— Corpus Juris quoted in Kau- 
mans v. White Star Gas & Oil Co., 
63 P.2d 231, 237, 92 Utah 24. 

26. Pa.—Wurster v, Armstrong”, 21 
A.2d 650, 145 Pa.Super. 583. 

27. Mo.—Greer v. McCrory, App., 
192 S.W.2d 431. 

28. Md.—^Hambleton v. Rhind, 36 A. 
697, 84 Md. 456, 40 L.R.A. 216. 

N.Y.—Lane v. Penn, 120 N.Y.S. 237, 
65 Misc. 336, motion denied 125 
N.Y.S. 1127, 140 App.Div. 921, and 
affirmed 130 N.Y.S. 995, 146 App. 
Div. 205. 

29. N.Y.—Lane v. Penn, supra. 

30. D.C.—McLemore v. Maury, 74 P. 
2d 310, 64 App.D.C. 64. 

31. Okl.—Twyford v. Sonken-Ga- 
lamba Corporation, 60 P.2d 1050, 
177 Okl. 486—Dobbins v. Texas 
Co., 275 P. 643, 136 Okl. 40. 

32. Neb.—Schinstock v. Butterfield, 
5 N.W.2d 86, 141 Neb. -877. 

3.3 C.J. p 872 note 30. 

3^ Mich.—Braun Lumber Corpora¬ 
tion V. Hartwick, 250 N.W. 266, 
264 Mich. 460. 


34. Ind.—^Isaacs v. Fletcher Ameri- i 
can Nat. Bank, 198 N.E. 829, 103 | 
Ind.App. 246, rehearing denied and 
opinion explained 200 N.E. 440, 103 
Ind.App. 246. 

Specific iustmctlons 
The authority of one member of a 
Joint enterprise acting as the agent 
of another member, under specific 
instructions, was limited by such in¬ 
structions in dealing with a third 
person who had knowledge of such 
instructions.—Isaacs v. Fletcher 

American Nat. Bank, supra. 

Withdrawal of stock 

It has been held that a member 
of a joint adventure for speculation 
in stock who was authorized to man¬ 
age the account was not authorized 
to withdraw securities, which were 
the subject matter of the joint ad¬ 
venture, for his personal use, or 
without payment or on making an 
inadequate payment, in view of the 
fact that no authority to do so had 
been conferred by such member’s as¬ 
sociate, and, therefore, that the bro¬ 
ker who permitted such withdrawals 
was liable to such associate for the 
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resultant damage.—^Wrenn v. Mos- 
kin, 235 N.Y.S. 405, 226 App.Div. 563. 
35- U.S.—^Itnison V. Cody Petroleum 
Co., C.C.A.Wyo., 66 P.2d 233. 

38. Okl.—^Dobbins v. Texas Co., 275 
P. 643, 136 Okl. 40. 

Mutual rights of joint adventurers 
with respect to sale of property 
see supra § 7. 

37- N.Y.—Muller v. Ackerman, 293 
N.Y.S. 547, 2o0 App.Div. 129. 

38. Kan.—Flitch v. Boyle, 78 P.2d 
9, 147 Kan. 600. 

S.D.—State ex rel. Crane Co. of 
Minnesota v. Stokke, 272 N.W. 811, 
65 S.D. 207, 110 A.L.II. 761. 

Pledge 

If a party to a joint enterprise did 
not expressly authorize his associate 
to pledge property, which was the 
subject of such enterprise, to secure 
such associate’s individual debts, 
such a pledge of the property was 
not binding on such party if he did 
not clothe his associate with such 
apparent authority as would justify 
the pledgee in assuming that the as¬ 
sociate had such authority and in 



JOINT ADVENTURES 


48 C.J.S. 


§ 15 

In accordance with such rule, a person who buys 
real property from the holder of the legal title with 
knowledge that the property is the subject of a 
joint adventure,or with knowledge of facts which 
puts him on inquiry as to the seller’s power to con¬ 
vey,^® takes the property subject to the rights of 
the seller’s associates therein; and for their benefit 
equity will impress a trust on the property and en¬ 
force it against the purchaser.*^ ^ A like rule has 
been recognized with respect to personal proper- 
An assignment by a member of a joint ad¬ 
venture of moneys to become due under a contract 
may, however, be binding on an imdisclosed associ¬ 
ate of such member, so as to render the rights of 
such associate as to such moneys inferior to those 

of the assignee.^3 

It has been held that acts of a majority of mem¬ 
bers of a syndicate in contravention of the syndi¬ 
cate agreement are not binding on other members, 
as respects the rights of such other members against 
third persons who have knowledge of the terms of 
the syndicate agreement, where such other mem¬ 
bers do not consent to such acts and are not es¬ 
topped in that regard,and that a like rule applies 
to acts of an executive committee of the S3nidicate 
in antagonism to the purposes of the syndicate 


where such committee is vested with authority to 
perform acts necessary for the purposes of the syn- 
dicate.'*^ Where joint adventurers have fully per¬ 
formed their engagement with a third person to ob¬ 
tain a purchaser for property of such person and 
have thereby earned their commission, the mere fact 
that one joint adventurer leads such third person to 
believe that the purchaser will not make further 
payments required by his contract does not defeat 
the other joint adventurer’s right to recover his 
commission.^® In general a creditor of one joint 
adventurer is not entitled to retain, in the form of 
a credit on the indebtedness, funds due to other 
members of the joint adventure in connection with 
the joint enterprise, where such creditor has no¬ 
tice of the joint relation.**7 A third person who has 
received part of the gross proceeds of transactions 
involved in a joint adventure is not, however, nec¬ 
essarily liable to a joint adventurer who is entitled 
only to a percentage of net proceeds after collec¬ 
tions are made, and expenses are paid, by his as¬ 
sociate.'*® A member of a joint adventure is not 
entitled to recover from the surety on the bond of 
such member’s associate for the performance of a 
contract which is the subject matter of the joint ad¬ 
venture,*® at least where there is no showing that 


acting’ on such assumption.—Smith 
V. First Nat. Bank of Albany, N.T., 
135 N.T.S. 985, 151 App.Div, 317. 

39. Kan.— <forpTis auoted in 

Flitch V. Boyle, 78 P.2d 9, 11, 147 
Kan. 600. 

33 C.J. p 873 note 55. 

Purchase at execution sale; notice 
Where land was purchased by two 
persons for the purpose of improv¬ 
ing and reselling it, and one paid 
the whole purchase price, although 
title was taken in the names of both 
according to the Interest of each 
under the agreement between them, 
in holding that the lien of the one, 
who had paid the purchase price 
and who had made other advances 
for the purpose of the enterprise, on 
the interest of the other was superi¬ 
or to the rights of a judgment cred¬ 
itor of such other, as purchaser at 
execution sale of such other's inter¬ 
est with notice of the lien for ad¬ 
vances, it was also held that a statu¬ 
tory provision for the protection of 
creditors of a person carrying on 
business as a merchant or trader 
with the addition of the word 
“agent,” or the like, or in his own 
name did not apply to a Joint adven¬ 
ture in the purchase and improve¬ 
ment of real estate.—'Liuke v. Smith, 
108 P. 494, 13 Ariz. 155, affirmed 33 
S.Ot 356, 227 U.S. 379, 67 L.Bd. 558. 

40. Kan.—Corpus Juris Q.uoted lu 


Flitch V, Boyle, 78 P.2d 9, 11, 147 
Kan. 600. 

33 C.J. p 874 note 56. 

41. Kan.—Corpus Juris quoted iu 
Flitch V. Boyle, 78 P.2d 9, 11, 147 
Kan. 600. 

33 C.J. p 874 note 57. 

42. Ala.—Saunders v. McDonough, 
118 So. '389, 218 Ala. 207. 

Ga.—^Hendrix v. Dummus, 80 S.B. 

994, 141 Ga. 368. 

Satifioatioii 

Mass.—J, Abrams & Co. v. Clark, 11 
N.E.2d 449, 298 Mass. 542. 

Chose in aotiou 

(1) WTiere one of two associates 
who had obtained a contract with the 
United States government, without 
knowledge or consent of the other, 
sold and assigned such contract to a 
third person, it was held that the 
buyer took only such interest there¬ 
in as the seller had power to convey, 
notwithstanding the buyer was a 
bona fide purchaser, without notice 
of the interest of such other.—Cur- 
nen v. Ryan, 175 N.Y.S. 50, 187 App. 
Div. 6, affirmed 125 N.E. 915. 227 N. 
Y. 626—38 aj. p 874 notes 61-63. 

(2) Such other was entitled to 
recover one half of the net profits, 
proper allowance being made for ex¬ 
penses for use of a plant, interest 
on working capital, premium on 
bond, and all other necessary and 
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proper expenses in construction of 
vessels.—Curnen v, Ryan, supra. 

43. S.D.—State ex reL Crane Co. of 
Minnesota v. Stokke, 272 N.W. 811, 
65 S.D. 207, 110 A.L.R. 761. 

44. U.S.—^Kentucky Distilleries & 
Warehouse Co. v. Louisville Pub¬ 
lic Warehouse Co., C.C.A.Ky., 19 
P.2d 866. 

Pa.^Nick V. Craig, 151 A. 573, 301 
Pa. 60. 

Bffect of resolution 
A resolution adopted at a meeting 
of a syndicate that all actions and 
business coming before the meetings 
of the syndicate were to be decided 
by a majority vote did not create 
authority to change the fundamen¬ 
tals of a contract with a third per¬ 
son.—^Nick V. Craig, supra. 

45. Pa.—Nick v. Craig, supra. 

46. Neb.—Schinstock v. Butterfield, 
6 N.W.2d 86, 141 Neb. 877. 

47. N.D.—Brudvik v. Frosaker 
Blaisdell Co., 216 N.W. 891, 56 N. 
D. 215. 

48. Ohio.—Windermere Savings & 
Loan Co. v. Cleveland Citizens’ 
Pub. Co., 159 N.B. 127, 2$ Ohio 
App. 213. 

49. U.S.—^U. S., for Use and Benefit 
of Walker, v. U. S. Fidelity & 
Guaranty Co., D.C.Wyo., 4 F.Supp. 
854. 
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such member has any unsatisfied claim under the 
joint adventure agreement.50 

Purchase of associate's share. Under some cir¬ 
cumstances a member of a syndicate may, by the 
purchase of the share of another member, acquire 
such other member's rights against a third per¬ 
son.®^ 

Liability of corporation organized by joint ad¬ 
venturers. A corporation which has been organ¬ 
ized pursuant to a contract between persons en¬ 
gaged in a joint enterprise is liable for services ren¬ 
dered by a party to such contract, pursuant to such 
contract, prior to the organization of the coi*pora- 
tion, where the corporation has assumed such lia¬ 
bility,^2 and, under like circumstances, for expens¬ 
es incurred by such party.®^ 

Sufficiency of payment. Payment to one joint ad¬ 
venturer may be sufficient to discharge the obliga¬ 
tion to all members of the joint adventure,54 partic¬ 
ularly where the one who receives pa 5 nnent has duly 
been authorized to make collections,55 or where the 
business with respect to which the payment is made 
is transacted in the name of the payee, 56 It has 
been held, however, that a joint adventurer is not 
necessarily the general agent of his associate to 
receive payment from a third person in discharge 
of such person's liability to such associate.57 

Secret advantage or misconduct of member. If 
the vendor of property, sold to joint adventurers, 
gives a secret profit or advantage to one of them 
as an inducement to the purchase, he becomes a 
joint tort-feasor with the guilty member, and the 
others, on discovery of the fraud, may rescind the 
contract of purchase and recover the consideration 


paid by them.52 A showing of damage has been 
held not essential in order to permit the defrauded 
member of a joint adventure to rescind a contract 
with a third person, where the making of the con¬ 
tract was induced by a secret and fraudulent agree¬ 
ment between such member's associate and the third 
person.59 

§ 16 . —- Actions by or against Third Per¬ 
sons 

a. Actions against joint adventurers 

b. Actions by joint adventurers 

a. Actions against Joint Adventurers 

In an action by a third person to enforce liability 
of Joint adventurers, in general all members should be 
made parties defendant, and in such action general rules 
applicable in civil actions as to pleading and other pro¬ 
cedural matters apply. 

In general an action at law to enforce liability 
may and should be brought against all members of 
the joint adventure who are liable.^^^ If, however, 
a person has made a contract with another without 
knowledge that the latter in doing so represents his 
associates in a joint adventure as well as himself, 
he may in an action on the contract treat the as¬ 
sociates as dormant partners and need not join them 
in the action.^1 After a settlement between joint 
adventurers in which one of them is credited with 
a debt owed by all, and assumes the pajnnent there¬ 
of, an action thereon may be brought against him 

individually.52 

Pleading. In order to charge defendants as joint 
adventurers, the declaration, petition, or complaint 
should allege facts sufficient to show liability as 
joint adventurers,52 but failure specifically to al- 


Sa Miss.—Union Indemnity Co. v. 
Wineman, 108 So. 796, 144 Miss. 7. 

51. Pa.--Niclc V. Craigr, 151 A. 573, 
301 Pa. 50. 

52. Cal.—^MeSherry v. Market Cor¬ 
poration, 18 P.2d 776, 129 Cal.App. 

•aso. 

53. Cal.—^MeSherry v. Market Cor¬ 
poration, supra. 

64. Ark.—^Lake v. Wilson, 35 S.W.2d 
597. 183 Ark. 180. 

Mo.—Dally v. Scott, App., 74 S.W.2d 
381. 

N.Y.—Thacke v. Hernsheim, 115 N.Y. 
S. 218. 

33 C.J. p 874 note 65. 

55. Mo.—Dally v. Scott, 74 S.W.2d 
881. 

66. N.D.—Brudvik v. Frosaker, 

Blalsdell Co., 216 N.W. 891, 56 N. 
D. 215. 

57, N.Y.—Graham Bros. Aktlebolag 
V. St. - Paul Fire & Marine Ins. Co., 
216 N.Y.B. 346, 127 .Misa 408,, af¬ 


firmed 221 N.T.S. 828, 220 App. 
Div. 712. 

68. Cal.—^Menefee v. Oxnam, 183 P. 
379, 42 CaLApp. 81. 

59. Cal.—Kodriguez v. Bulotti, 11 P. 
2d 9, 123 CaLApp. 264. 

60. Ky.—^Rappell v. Rebham, *6 Ky. 
Op. 311. 

N.Y.—^Woodhouse v. Duncan, 13 N.E. 

334, 106 N.Y. 627. 

33 C.J. p 874 notes 72, 73. 

Action, against syndicate managers 

(1) Under some circumstances 
an action will lie against syndicate 
managers to enforce their liability 
as principals under a contract made 
by one of them in the prosecution 
of the enterprise.—^Jones v. Gould, 
103 N.E. 720, 209 N.Y. 419. 

(2) In order to bring an action 
against syndicate managers to re¬ 
cover for services rendered and ad¬ 
vances made in the purchase of prop¬ 
erty, pursuant to a contract with one 
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of such managers, it was not neces¬ 
sary for plaintiff to make a tender 
of the property purchased or of the 
stock of the corporation to which 
such property had been transferred. 
—Jones V, Gould, supra. 

The assignee of a claim evidenced 
by a note given by one member of a 
Joint adventure may sue to enforce 
the liability of an associate of such 
member for the indebtedness so ev¬ 
idenced.—^Manatee Loan & Mortgage 
Co, V. Manley’s Estate, 175 A. 14, 106 
Vt 356. 

61. N.Y.—Woodhouse v. Duncan, 13 
N.B. 3*34, 106 N.Y. 627. 

62. N.Y.—Secor v. Law. 4 Abb.Dec. 
188, 3 Keyes 525, 3 Transcr.A. 328, 
affirmed 22 N.Y.Super. 163. 

63. Ind.—Diddel v. American Sec. 
Co.. 161 N.R 689, 94 Ind-App. 639. 

Iowa.—^Farmers* & Merchants* Nat. 
Bank of Fort Worth, Tex., t. An- 
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lege the existence of the joint adventure does not of 
itself render the pleading insufficient®^ or render 
objectionable as a variance proof that a joint ad¬ 
venture existed or that the obligation involved was 
incurred in the course of a joint adventure.®® If the 
action is brought against one member only, objection 
to the nonjoinder of the other members must be 
pleaded to be effective,®® and, if not so pleaded, will 
be deemed to have been waived.®'^ 

Evidence, In an action to establish liability aris¬ 
ing from an alleged joint adventure, the existence 


of the joint adventure will not be presumed.®® The 
burden of proof in this regard is on plaintiff,®9 and, 
in an action for damages for fraudulent misrepre¬ 
sentation, plaintiff has the burden of proving that 
certain defendants were agents of other defend¬ 
ants."^® On the other hand defendant has the bur¬ 
den of proving matters of defense,"^! 

Such evidence as is competent, relevant, and ma¬ 
terial is admissible,72 and general rules apply with 
respect to the weight and sufficiency of the evi- 
dence.73 


derson, 250 N.W. 214, 21S Iowa 
288. 

Declaration or petition held suffi¬ 
cient 

(1) To show that joint adventure 
existed. 

Pla.—Fancher v. Rumsey, 164 So. 
688. 121 Fla. 631. 

Mo.—Daily v. Scott, App-, 74 S.W.2d 
881. 

(2) To show that defendants 
were liable jointly for the purchase 
price of certain lands.—Fancher v. 
Rumsey, 164 So. 688. 121 Fla. 631. 

(3) To show that defendant was 
liable as joint adventurer for entire 
indebtedness in connection with the 
purchase of land, there being no at¬ 
tempt to state a cause of action 
founded on the written evidence of 
indebtedness signed only by another 
joint adventurer.—Drew v. Hobbs, 
140 So. 211, 104 Fla. 427, amended on 
other grounds 141 So. 596, 104 Fleu 
427. 

S4. Cal.—Hansen v. Burford, 297 P.' 
908. 212 Cal. 100. 

Mo.—Daily v. Scott, App., 74 S.W.2d 
881. 

66. Cal.—^Hansen v. Burford, 297 P. 
908, 212 CaL 100. 

68. Mass.—^Derickson v. Whitney, 6 
Gray 248. 

67. Mass.—First Nat. Bank v. Swift, 
155 N.B. 606, 258 Mass. 573. 

33 C.J. p 874 note 77. 

68. Or.—Preston v. State Industrial 
Accident Commission, 149 P,2d 957, 
174 Or. 553. 

69. Iowa.—^Valley Sav. Bank v. 
Staves, 278 N.W. 346, 224 Iowa 
1197. 

Or.—^Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2d 957, 
174 Or. 653. 

70. N.T.-—Lane v. Fenn, 120 N.Y.S. 

237, 65 Misc. 336, motion denied 
125 N.Y.S. 1127, 140 App.Div. 921, 

and affirmed 130 N.Y.S. 995, 146 
App.Div. 205. 

33 C.J. p 873 note 53 [a]. 

71- Cal.—^Lerner v. Sanderson, 14 P. 

2d 664, 126 Cal.App. 481. 

Fraud and mlsrepreseutatiou 
Utah.—Wasatch Livestock Loan Co. 


V. Lewis & Sharp, 35 P.2d 835, 34 
Utah 347. 

72. Or.—R. E. Davis Electric Co. v. 
Hopkins. 64 P.2d 1317, 155 Or. 510. 

Utah,—Evona Inv. Co. v. Brummitt, 
240 P. 1105. 66 Utah 82. 

Evidence held admissible 

<1) Ownership of real estate may 
he shown to be in joint adventure 
by parol evidence, even though title 
is not in its name.—State Central 
Sav. Bank of Keokuk v. Calvert, 258 
N.W. 713, 219 Iowa 539. 

(2) An implied contract consti¬ 
tuting a joint adventure may be 
proved by circumstantial evidence.— 
State Central Sav. Bank of Keokuk 
V. Calvert, supra. 

73. Evidenco held sufficient 

(1) To show that joint adventure 
existed. 

Cal.—Chernabaeff v. Chemabaeff, 
App., 165 P.2d 947—Snavely v. 
Walls, 57 P.2d 161, 13 Cal.App.2d 
600—^Locke v. Duchesnay, 258 P. 
418, 84 CaLApp. 448. 

Colo.—^Jones v. Mawson-Peterson 
Lumber Co., 150 P.2d 795, 112 Colo. 
493. 

Fla.—Bryce v. Gull, 143 So. 409, 106 
Fla. 336. 

Iowa.—Jensen v. Booth Motor C.o., 13 
N.W.2d 681, 234 Iowa 694. 

Mass.—Glassman v. Barron, 178 N.E. 

628, 277 Mass. 376. 

Mich.—United Tool & Mfg. Co. v. 
Gray, 250 N.W. 312, 264 Mich. 566 
—Keiswetter v. Rubenstein, 209 N. 

W. 154, 236 Mich. 36, 48 A.L.R. 
1049. 

Minn.—Security State Bank of Wa- 
terville v. Farmer, 222 N.W. 278, 
175 Minn. 560. 

Mo.—Daily v. Scott, App., 74 S.W.2d 
881. 

S.D.—Hardman v. Lasell, 225 N.W. 
301, 55 S.D. 176. 

Tex.—Worth Finance Co. v. Charlie 
Hillard Motor Co., Civ.App., 131 S. 
W.2d 41'6. 

Vt.—^Manatee Loan & Mortgage Co. 
V. Manley's Estate, 175 A, 14, 106 
Vt. 356. 

(2) To show that particular de¬ 
fendant was member of joint adven¬ 
ture.—^R. E. Davis Electric Co. v. 
Hopkins, 64 P.2d 1317, 155 Or. 610. 
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(3) To show that each defendant 
was authorized to charge the other 
in the transaction.—Glassman v. 
Barron, 178 N.E. 628, 277 Mass. 376. 

(4) To show that defendants 
were liable for services rendered and 
advances made.—E’liott v. Bailey, 
195 P. 717. 50 CaLApp. 667—33 C.J. 
p 873 note 38. 

(5) To show other matters. 

Cal.—Hansen v. Burford, 297 P. 908, 
212 Cal. 100—Chemabaeff v. 
Chernabaeff, App., 165 P.2d 947— 
Lemer v. Sanderson, 14 P.2d 661, 
126 CaLApp. 481. 

Va.—Allen v. Rousevllle Cooperage 
Co.. 161 S.E. 50, 157 Va. 355. 

Evidence held insufficient 

(1) To show that there was a 
joint adventure. 

Iowa.—^Kinney v. Bank of Plymouth, 
2.36 N.W. 31, 213 Iowa 267. 

Minn.—Pratt v. Martig, 234 N.W. 

464, 182 Minn. 250. 

WashL—Farmers* Bank of Weston v. 
F. M. Balcom Co., 298 P. 435, 162 
Wash. 250—Gottlieb Bros. v. Cul¬ 
bertson's, 277 P. 447, 152 Wash. 
205. 

Wis.—^lowa County Bank v. Graher, 
206 N.W. 835, 189 Wis. 277. 

Wyo.—^Dunn v. Gilbert, 254 P. 121, 
36 Wyo. 249. 

(2) To show that particular de¬ 
fendant was member of joint adven¬ 
ture. 

Ala.—^Spencer v. Blanke Mfg. & Sup¬ 
ply Co., 124 So. 904, 220 Ala. 350. 
Okl.—^Hughes v. Baker, 35 P.2d 926, 
169 Okl. 320. 

Wash.—Priestly v. Peterson, 145 P. 
2d 253, 17 Wash.2d 820. 

(3) To show that certain defend¬ 
ants were liable on note on theory 
that money was lent to promote joint 
enterprise.—^Diddel v. American Sec. 
Co., 161 N.E. 689, 94 Ind.App. 639. 

(4) To show other matters. 

CaL—^Hansen v. Burford, 297 P. 908, 
212 CaL 100. 

Iowa.—State Central Sav. Bank of 
Keokuk v. Calvert, 258 N.W. 713, 
219 Iowa 539. 

Mich.—^Danchoff v. Sheahan, 268 N- 
W. 246, 270 Mich. 201. 

Wyo.—Dunn v. Gilbert, 254 P, 121» 
36 Wyo. 243- 
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Trial. What constitutes a joint adventure is a 
question of law,"^^ but whether a joint adventure 
existed has been held a question of fact.*^® What 
matters are within the scope of the joint adventure, 
however, is generally a question of fact."^® If the 
evidence with respect to a particular issue is con¬ 
flicting or supports different inferences, the ques¬ 
tion is one for the trier of the facts,77 and, in gen¬ 
eral, any substantial evidence of the existence of a 
joint adventure presents a question of fact for the 

jury.78 

A finding that defendants were engaged in a 
joint adventure is not necessarily a finding outside 
the issues, notwithstanding plaintiffs pleading fails 
specifically to allege that there was a joint adven- 
ture.78 

b. Actions by Joint Adventurers 

In an action against third persons to enforce lia¬ 
bility to Joint adventurers. In general all members of 
the joint adventure should be Joined as parties plain¬ 
tiff; general rules as to pleading, and other procedural 
matters apply. 

Ordinarily, in an action brought on a debt due 
to those engaged in a joint adventure, all the mem¬ 
bers thereof must be joined as parties plaintiff 
but it has been held that, if some of the joint ad¬ 
venturers refuse to join in the action because of 
their complicity with the defendant who has mis¬ 
appropriated the funds of the business, the others 
may sue at law for their proportionate shares of 
the moneys misappropriated without joining their 
involved associates.®^ Where a debt due to two or 
more joint adventurers has been partially dis¬ 
charged by the payment to one of them of his share 
of the debt, his associate or associates may sue for 


the remainder without joining him as a plaintiff.®® 
If a contract is made in the name of one member 
only, although for the benefit of all, it has been held 
that a suit to recover damages for the breach there¬ 
of may be maintained by the contracting member 
singly without joining his associates as plaintiff.®® 
Likewise a member having authority to conduct the 
business of the joint adventure in his individual 
name may maintain an action in his own name 
against a third person to recover a debt due the 
business.®'^ In a suit by a joint adventurer to es¬ 
tablish a constructive trust in property conveyed 
by the other joint adventurer, since deceased, the 
administrator of such decedents estate is not a nec¬ 
essary party.85 A joint adventurer, as sole party 
plaintiff, may maintain a suit in equity for the dec¬ 
laration of his equitable rights in property which 
is the subject of the joint adventure and which has 
been transferred by his associate to a third person 
who had notice of the joint adventure, where all 
necessary and proper parties are present in the 
suit,®® and, under like circumstances, such joint 
adventurer may maintain a suit to rescind the con¬ 
tract for the fraud of the transferee.®7 Where the 
proceeds of property owned by certain joint adven¬ 
turers are converted or withheld by a third person, 
such owners are the real parties in interest in an 
action to recover such proceeds.®® The laches of 
a member of a joint adventure in asserting his claim 
with respect to property involved in the joint ad¬ 
venture may prevent him from establishing such 
claim in a suit in equity as against innocent third 
persons.®® A member of a syndicate does not nec¬ 
essarily lose the right to assert his claim by giv¬ 
ing a receipt reciting that the amount received is 


Clear and convincing evidence to 
Bnpport defense 

Under the particular circumstanc¬ 
es, where certain defendants set up 
the defense that they were induced 
to enter into, and to sign, the joint 
adventure agreement by fraud and 
misrepresentation, it was necessary 
to establish such defense by clear 
and convincing evidence.—Wasatch 
Livestock Loan Co. v. Lewis & 
Sharp, 35 P.2d 835, 84 Utah 347. 

74. Or.—^Preston v. State Industrial 
Accident Commission, 149 P.2d 937, 
174 Or. 553. 

75. Cal.—Spier v. Lang, 53 P.2d 138, 
4 Cal.2d 711. 

Mo.—^Hobart-Lee Tie Co. v. Grodsky, 
46 S.W.2d 859, 329 Mo. 706. 

76. Idaho.—Russell v. Boise Cold 
Storage Co., 254 P. 797, 43 Idaho 
758. 

77. Blan.—Croft State Bank v. 

Girardey, 232 P. 10T6, 117 Kan. 
585. 


Mass.—Glassman v. Barron, 178 N.B. 
628, 277 Mass. 376. 

Or.—R. E. Davis Electric Co. v. Hop¬ 
kins, 64 P.2a 1317, 155 Or. 510. 

Particular question one of fact un¬ 
der evidence 

Ala.—Spencer v. Blanke Mfg. & Sup¬ 
ply Co., 124 So. 904, 220 Ala. 350. 

Evidence held InsujSLcient 

To warrant submission of particu¬ 
lar questions to jury. 

Ter.—Reagan County Purchasing 

Co. V. Big Lake Oil Co., Civ.App., 
105 S.W.2d 462, error dismissed. 

Vt.—^Manatee Loan & Mortgage Co.* 
V. Manley’s Estate, 175 A. 14, 106 
Yt. 356. 

76. Ohio.—^Bennett v. Sinclair Re¬ 
fining Co., 57 N.E.2d 776, 144 Ohio 
St. 186. 

Or.—^Preston v. State Industrial Ac¬ 
cident Commission, 149 P.2a 9^57, 
174 Or. 553. 

79. Cal.—^Hansen v. Burford, 297 P. 
908, 212 Cal. 100. 
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80. U.S.—Bernitt v. Smith-Powers 
Logging Co., C.COr., 184 P. 139. 

33 C.J. p 874 note 66. 

81. Cal.—Cole v. Bacon, 63 Cal. 571. 

82. N.Y.—Lansing v. Bliss, ’33 N.Y. 
S. 310, 86 Hun 205. 

33 C.J. p 87-4 note 68. 

83. Tex.—^Kreisle v. Wilson, Civ. 
App., 148 S.W. 1132. 

84- N.Y.—^Howe v. Savory, 49 Barb. 
403, affirmed 51 N.Y. *631. 

85. Mont.—Mather v. Musselman, 
278 P. 098, 85 Mont. 352. 

83. N.Y.—Steinberg v. Noyes, 12 N. 
Y.S.2d 722, 257 App.Div. 866. 

87. N.Y,—Steinberg v. Noyes, supra. 

88. N.D.—^Brudvik v. Prosaker 
Blaisdell Co., 216 N.W. 891, 56 
N.D. 215. 


89. U.S.—Wilson v. Cody Petroleum 
Co., C.C.A.Wyo., 66 P.2d 233. 
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in full settlement, where such receipt is wrongfully 
required.^® 

Pleading and evidence. In an action by a mem¬ 
ber of a joint adventure against a third person, 
whether or not plaintiffs pleading is sufficient de¬ 
pends largely on the nature of the action and of 
the relief sought, and, under some circumstances, 
on the scope and effect of the agreement, or on 
rights, between the parties to the joint adventure.^i 
In a proceeding in which a joint adventurer seeks 
to establish a claim against a third person, such 


person has the burden of proving matters of de- 
fense .^2 Such evidence as is competent, relevant, 
and material is admissible,and general rules ap¬ 
ply in determining the weight and sufficiency of the 
evidence.Q^ 

Trial, Where the evidence as to the arrange¬ 
ment between joint adventurers is clear and im- 
disputed, the legal effect of such arrangement is 
for the court to determine,but a question of fact 
arising on the evidence is for the determination of 
the jury.96 


JOINT BALLOT. See Elections § 149 a. 

JOINT BOND. See Joint ante p 798 notes 5, 6. 

JOINT CONTBACT. See Contracts §§ 349, 353. 

JOINT CONVENTION. See Convention 18 C.J.S. 
p 40 note 44. 

JOINT COVENANT. See Covenants § 27. 

JOINT DEBTOR ACTS. See the C.J.S. title Judg¬ 
ments § 30, also 33 C.J, p 1119 note 47-p 1122 
note 76. 

JOINT DEBTORS. See Debtor 26 C. J.S. p 31 notes 
25-27. 

JOINT DISTRICT SEWERS. See the C.J.S. title 
Municipal Corporations § 1049, also 33 C.J. p 837 
note 65. 

JOINT EMPLOYMENT. See Employment 30 C.J. 
S. p 235 note 89 (28), 

JOINTER. Defined generally as one who or that 
which joins.l 


In a mechanical sense, a name applied to various 
machines, tools or instruments.^ 

JOINT EXECUTOR. See Executors and Adminis¬ 
trators § 23. 

JOINT GUARDIAN. See Guardian and Ward § 
194. 

JOINT PnSIRS. See Heir or Heirs 39 C.J.S. p 885 
note 70 (23). 

JOINT INDICTMENT and JOINT INFORMA¬ 
TION. See Indictments and Informations §§ 158- 
160. 

JOINT INTEREST. See Interest 47 C.J.S. p 2 note 
30-p 3 note 31. 

JOINTIST. The term has been defined in Intoxi¬ 
cating Liquors § 268 and distinguished from ^ffioot- 
legger^^ in § 19; as used with reference to the suf¬ 
ficiency of indictments in liquor cases see Intoxi¬ 
cating Liquors § 334. 

JOINT JUDGMENT. See Judgments §§ 30-37. 


9a Pa.—Niclc T. Craiy, 151 A, 573, 

301 Pa. 50. 

91. Pleading held snffici^t 

(1) In a suit in which plaintiff 
sought the enforcement, against the 
transferee of property under a trans¬ 
fer by plaintiff’s coadventurers, of a 
decree for an accounting obtained in 
a prior action between coadventur¬ 
ers.—Saunders v. McDonough, 118 
So. 389, 218 Ala. 207. 

(2) In a suit by a joint adventur¬ 
er for a declaration of his equitable 
rights in property in the hands of a 
third person to whom such property 
had been transferred by plaintiff’s 
associate,—Steinberg v. Noyes, 12 N. 
T..S.2d 722, 257 App.Div. 866. 

(3) In a suit by a Joint adventur¬ 
er to rescind a contract between his 
associate and a third person pursu¬ 
ant tp .which property which, w«^ the 


subject matter of the Joint adven¬ 
ture was transferred to such third 
person.—Steinberg v. Noyes, supra. 
Pleading held insnfftoient 
Miss.—Union Indemnity Co. v. Wine- 
man, 108 So. 796, 144 Miss. 7. 

92. N.T.—Wrenn v. Moskin, 235 N. 
T.S. 405, 226 App.Div. 563. 

93. N.T.—Smith v. First Nat. Bank 
of Albany, N.T., 135 N.T.S. 985, 
151 App.Div. 317, 

94. Evidence held snflcient 

(1) To show that plaintiffs were 
Jointly interested in the adventure.— 
Brudvik v. Frosaker Blaisdell Co., 
216 N.W. 891, 5-6 N.D. 215. 

(2) -To, show that defendant had 
knowledge of the arrangement be¬ 
tween Joint adventurers.—^Brudvik v. 
Frosaker Blaisdell Co., supra. 

(3) To show other matters. 

U;.S,—Wilson V. Cody Petroleum Co., 

aCJLWyo., 66 F.2d 238,. , , 
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Cal.—^Jones v. Rutherford, 67 F.2d 
92, 8 Cal.2d 603. 

Evidence held insufficient 
CaL—Burr v. Pacific Indemnity Co., 
133 P.2d 24, 56 Cal.App.2d 352. 
N.T.—Curnen v. Ryan, 175 N.T.S. 50, 
187 App.Div. 6, affirmed 125 N.B. 
915, 227 N.T. 626. 

95. N.D.—^Brudvik v. Frosaker 

Blaisdell Co., 216 N.W. 891, 56 N. 
D. 216. 

9a N.D.—^Brudvik y, Frosaker 

Blaisdell Co., supra. 

1. Webster New IntD. 

2. Webster New Int.D. 

A machine for planing boards con¬ 
sisting of a number of rapidly re¬ 
volving knives over which the wood 
whose surfaces are to be planed is 
passed,—^Heightoan y* Sajtnmons, 107 
S.W. 31, 127 Mo.App. 703. ' . ..j 
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JOINT LI ABIIiI TY, See Joint ante p 798 note 
7. 

JOINTLY. An adverb^ having a general meaning 
of plurality; more than one, both, all, and the 
like.^ It means in a joint manner;5 unitedly;6 com¬ 
bined or joined together in unity of interest or lia¬ 
bility;'^ sharing together in concert in conjunc¬ 
tion not separately together.i2 

The word “jointly^ has been used as meaning to 
be or become liable to a joint obligation, and as 
a legal term, when applied to real estate, involves 
the idea of survivorship,but sometimes it is not 
used in that sense but in its ordinary meaning.^S 


JOINT MAKER. See Joint ante p 798 note 8, 
and Bills and Notes § 37. 

JOINT OBLIGATION. See Joint ante p 799 notes 
9,10. 

JOINT PAYEE. See BHls and Notes § 128. 

JOINT RATE. See the C.J.S. titles Carriers § 276 
and Telegraphs and Telephones § 90, also 33 C.J. p 
837 note 73 and 62 C.J. p 112 note 86 [g], 

JOINT RESOLUTION. See Joint ante p 799 notes 
11-18. 

JOINT SESSION. See Joint ante p 799 note 19, 
and the C.J.S. title States § 37, also 59 C.J. p 91 
notes 91, 92. 


3. Pa.—Arndt v. Brockhausen, Z A. 
2d 384, 386, 332 Pa. 416. 

4. Ala.—Corpus Juris quoted lu 
White V. Powell, 20 So.2d 467, 469, 
246 Ala. 356. 

Ill.—McNemar v. Corn, 115 IlLApp. 
31, 36. 

6. Ala.—Corpus Juris quoted in 
White V. Powell, 20 So.2d 467, 469, 
246 Ala. 356. 

33 C.J. p 875 note 26. 

Phrases construed 

(1) “Jointly and severally.”— 
Treag-er v. Totsch, 53 N.E.2d 719, 
522 IlhApp. 75—^Kaspar American 
State Bank v. Oul Homestead Ass’n, 
22 N.B.2d 785, 786, 301 IlhApp. 326— 
33 C.J. p. 875 note 36. 

(2) “Shall own property jointly.” 
—State ex rel. Town of Princeton v. 
Maick, 89 N.W. 183, 185, 113 Wis. 
239. 

(3) For other phrases as to which 
more recent adjudications have not 
been found see 35 C.J. p 875 notes 
34-42. 

e. U.S.—Soderberg v. Atlantic 


Lighterage Corporation, D.C.N.T., 
15 P.2d 209. 

Ala.—Corpus Juris quoted, in White 
V. Powell, 20 So.2d 467. 469. 246 
Ala. 356. 

33 C.J. p 87o note 31. 

7. U.S.—Soderberg v. Atlantic 

Lighterage Corporation, D.C.N.T., 
15 P.2d 209. 

8. U.S.—Soderberg v. Atlantic 

Lighterage Corporation, supra. 

9. Ala.—Corpus Juris quoted in 

White V. Powell, 20 So.2d 467, 469, 
246 Ala. 356. 

N.Y.—^Matter of Haddock, 155 N.T. 

S. 630, 632, 170 App.Div. 26. 

10. Ala.—Corpus Juris quoted in 
White V. Powell, 20 So.2d 467, 469, 
246 Ala. 356. 

N.T.—^Matter of Haddock, 155 N.T.S. 
6:30, 632, 170 App.I)iv. 26. 

11. Ala.—Corpus Juris quoted in 
White V. Powell, 20 So.2d 467, 469, 
246 Ala. 356. 

N.T.—Matter of Haddock, 155 N.T. 
S. 630, 632, 170 App.Div. 26. 


12. Ala.—Corpus Juris quoted in 
White V. Powell, 20 So.2d 467, 469, 
246 Ala. 356. 

N.T.—Matter of Haddock, 155 N.T.S. 

630, 632, 170 App.Div. 26. 

Pa.—Creighton v. Continental Roll & 
Steel Foundry Co., 38 A2d 337, 342, 
155 Pa.Super. 165. 

Similarly expressed 
The right of a person to use a 
thing jointly with others is, as to 
the person, in no degree exclusive of, 
or superior to, the rights of the oth¬ 
ers, but rather it is to be enjoyed to¬ 
gether as a common right.—Blanken¬ 
ship V. Whaley, 76 P. 255, 237, 142 
Cil. 566. 

13. Ill.—Kaspar American State 
Bank v. Oul Homestead Ass’n., 22 
N.B.2d 785, 786, 301 IlLApp, 326. 

Pa.—^Amdt v. Brockhausen, 3 A.2d 
384, 386. 332 Pa. 416. 

: 14. N.T.—Matter of Haddock, 155 N. 

T.S. '630. 632. 170 App.Div. 26. 
Use in creating joint tenancy see 
the C.J.S. title Joint Tenancy § 5, 
also 33 C.J. p 905 notes 72-74. 

15. N.T.—^Matter of Haddock, supra. 
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JOINT STOCK COMPANIES 

This Title includes unincorporated companies formed for purposes of profit and having a capital 
stock divided into transferable shares; their nature, formation, and dissolution; rights, powers, duties, 
and liabilities of such bodies, their members and ofScers, as among themselves and as to others, incident 
to the existence of the company, and legal proceedings for the enforcement thereof. 

Matters not in titia Title, treated dlsewhere in this work, see Descriptive-Word Ind^ 

Analysis 


L IN GENERAL, §§ 1-6 
n. CAPITAL AND STOCK, §§ 7-12 
nX MEMBERS AND STOCKHOLDERS, §§ 13-25 
IV. OFFICERS AND COMMITTEES, §§ 26-31 


V. RIGHTS, POWERS, AND LIABILITIES OF COMPANIES, §§ 32-38 
VL ACTIONS BY OR AGAINST COMPANIES, MEMBERS, OR OFFICERS, §§ 39-44 


Vn. DISSOLUTION, RECEIVERSHIP, AND WINDING UP, §§ 45-54 


Sub-Analysis 


L IN GENERAIr-p 880 

§ I. Definition, nature, and distinctions—^p 880 

2. Legality—^p 882 

3. Organization and proceedings therefor—^p 882 

4. -Articles of association and by-laws—^p 882 

5. Statutory provisions and regulation—883 

6. Foreign companies—^p 883 


n. CAPITAL AND STOCK—p 883 

§ 7. In general—p 883 

8. Subscription to stock—^p 884 

9. -Assessments and forfeiture for nonpayment—^p 884 

10. Issue of certificates—^p 885 

11. Transfer of shares—p 885 

12. Profits and dividends—^p 887 


m, MEMBERS AND 
§ 13. 

14. 

15. 

16. 

17. 

18. 

19. 

20 . 
21 . 


STOCKHOLDERS—p 887 
Creation of membership—^p 887 
Termination of membership—^p 888 
Meetings—^p 888 
Power to bind company—^p 888 
Mutual rights and liabilities—^p 889 

- Interest in property and funds of company—p 889 

- Rights and remedies inter se—^p 890 

- Contribution and reimbursement—p 890 

Liabilities to third persons—^p 890 


See also descriptive word index in the back of this Volume 
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m. MEMBERS AND STOCKHOLDERS—Continned 

§ 22. -On company’s contracts—891 

23. - For company’s torts—^p 892 

24. - Statutory limitation of liability—p 893 

25. -Estoppel to deny membership—^p 894 

IV. OFFICERS AND COMMITTEES—p 894 

§ 26. Election or appointment—p 894 

27. Commencement and termination of office—^p 894 

28. Compensation—^p 895 

29. Power to bind company—^p 895 

30. Duties and liabilities to members—^p 897 

31. Liabilities to third persons—^p 898 

V. RIGHTS, POWERS, AND LIABILITIES OF COMPANIES—p 893 

§ 32. Rights and powers—^p 898 

33. -As to contracts—^p 899 

34. -As to taking and conveying property—^p 899 

35. Liabilities—^p 900 

36. -On contract—^p 900 

37. -For tort—^p 900 

38. - Crimes and penalties—^p 900 

VI. ACTIONS BY OR AGAINST COMPANIES, MEMBERS, OR OFFICERS—p 900 
§ 39 In general—^p 900 

40. Process—^p 901 

41. Parties—p 902 

42. Reading—^p 903 

43. Evidence—^p 904 

44. Judgment—^p 904 

Vn. DISSOLUTION, RECEIVERSHIP, AND WINDING UP—p 905 
§ 45. In general—^p 905 

46. Methods of dissolution—^p 905 

47. -Consent of members—^p 906 

48. -Consolidation—p 906 

49. -Incorporation—p 906 

50. Receivership—^p 906 

51. Winding up—^p 907 

52. -Rights of creditors—^p 907 

53. -Rights and liabilities of stockholders—^p 907 

54. Reorganization—^p 908 

See also descriptive word index in the back of this Volume 
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L m GENEBAL 


48 C.J.S, 


§ 1 


§ 1. Definition, Nature, and Distinctions 

a. In general 

b. Nature 

c. Distinctions 

a. In General 

A Joint stock company f$ an association of Individu¬ 
als for purposes of profit, possessing a common capital 
contributed by the members composing it, such capital 
being divided into transferable shares. 

A joint stock company is an association of indi¬ 
viduals for purposes of profit, possessing a common 
capital contributed by the members composing it, 
such capital being divided into shares of which 
each member possesses one or more, and which are 
transferable by the owner.^ 

b. Nature 

A joint stock company is a form of partnership with 
some of the characteristics of a corporation. It Is not a 
legal entity apart from its members. 

In general a joint stock company is considered as 
a partnership or form of partnership,^ and such 


companies organized under some statutory provi¬ 
sions therefor have been so considered,^ although, 
as discussed in Corporations § 12, under the statutes 
in some jurisdictions they are regarded as corpo¬ 
rations. They have the attributes of an ordinary 
partnership,^ and the members or shareholders have 
been considered as partners.® 

A joint stock company, however, actually is a 
partnership of a different description and attended 
with different incidents and liabilities from a part¬ 
nership in the ordinary sense of the term.® It is 
not entirely controlled by the legal rules and prin¬ 
ciples which govern ordinary partnerships,^ even 
though it has been stated that in the absence of ex¬ 
press provisions, statutory or otherwise, the rights 
and liabilities of its members are determined by 
substantially the same rules as govern the members 
of ordinary partnerships.® It has some of the char¬ 
acteristics of a corporation, not possessed by in¬ 
dividuals or partnerships,® and, in fact, lies midway 
between a corporation and a partnership and par¬ 
takes of the nature of both.^® 


1. Okl.—^Earlsboro Gas Co. v. Vern 

H. Brown Brillingr Co., 52 P.2d 730, 

175 Okl. 320. 

33 C.X p 878 note 1. 

Otker defixLitlons of sj-milar import: 
Tex.—^Thompson v, Schmitt, 274 S.*W. 

554, 115 Tex. 53. 

33 C.J. p 878 note 1 [a]. 

is dillLctat to frame an exact 
definition of a Joint-stock company, 
one sufficiently comprehensive to 
embrace every essential element, and 
sufficiently exclusive to exclude 
every irrelevant factor.”—^Hammond 
V. Otwell, 164 S.E. 357, 361, 170 Ga. 
832. 

Criteria held not conclusive 

(1) A provision in the articles of 
association that the shares shall be 
of a specified par value and that cer¬ 
tificates shall be issued to the mem¬ 
bers indicating the amount paid and 
the amount of interest each sub¬ 
scriber has. in. the business does not 
conclusively establish it as a joint 
stock company.—Hammond v. Ot¬ 
well, supra. 

(2) The fact that the articles of 
association provide for the conduct 
of the business by a committee to 
be elected and appointed by the sub¬ 
scribers and that each subscriber 
shall have a vote proportionate to 
the amount paid in by him does not 
conclusively establish its character 
as a joint stock company.—^Ham¬ 
mond V. Otwell, supra. 

AssociatioxL held joint stock com.. 

pany 

Okl.—^Earlsboro Gas Co, v, Vem H, 


Brown Drilling Co.. 52 P.2d 780, 
175 OkL 320. 

Tex.—Thompson v. Schmitt, 274 S. 
W. 554, 115 Tex. 53—^Henderson v. 
Scott Oil & Refining Co., Civ.App., 
258 S.W. 1082. 

2. Ariz.—Consolidated Canal Co. v. 
Peters, 46 P. 74, 5 Ariz. 80. 

Ky.—Commonwestlth v. Adams Ex¬ 
press Co., 97 S.W. 386, 123 Ky. 
720, 29 Ky.D. 1280—Sebastian v. 
Booneville Academy Co., Ky., 66 

S.W. 810, 22 Ky.L,. 186. 

Okl.—^Earlsboro Gas Co. v. Vem H. 
Brown Drilling Co., 62 P.2d 730, 
175 Okl, 320. 

Tex.—C. D. Hartnett Co. v. Shirah, 
287 S.W. 902, 116 Tex. 154— 

Thompson v. Schmitt, 274 S.W. 
654, 115 Tex. 53—^Wineinger v. 
Farmers' & Stockmen’s Loan & In¬ 
vestment Ass’n, Com.App., 287 S. 
W. 1091—Griffing Nurseries v. 
Texas Nat. Bank of Beaumont, 
Civ.App., 100 S.W.2d 425—^Burton 
V. Ross, Civ.App., 286 S.W. 1111, 
reversed on other grounds. Com. 
App., 292 S.W. 207—Golden West 
Oil Co. No. 1 V. Golden Rod Oil 
Co. No. 1, Civ.App., 285 S.W. 631, 
affirmed, Com.App., Golden Rod Oil 
Co. No. 1 V. Golden West Oil Co. 
No. 1, 293 S.W. 167—Industrial 
Lumber Co. v. Texas Pine Land 
Ass’n, 72 S.W. 875, 31 Tex.Civ.App. 
375, error refused. 

33 C.J. p 880 note 39, p 881 note 43. 

3. Mass.—^Eldwards v. Warren Lino- 
line & Gasoline Works, 47 N.B. 
502, 168 Mass. 564, 88 L.R.A. 791. 
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4. Ariz.—Consolidated Canal Co. v. 

Peters. 46 P. 74, 5 Ariz. 80. 

5- Ariz.—Consolidated Canal Co. v. 
Peters, supra. 

Mass.—Tappan v. Bailey, 4 Mete. 
529. 

Tex.—Thompson v. Schmitt, 274 S. 
W. 554, 115 Tex. 53—Griffing Nurs¬ 
eries V. Texas Nat Bank of Beau¬ 
mont, Civ.App., 100 S.W.2d 425— 
Harvey Co. v. Braden, Civ.App.,. 
260 S.W. 656. 

6. Ky.—^Adams Express Co. v. Scho¬ 
field, 64 S.W. 903, 111 Ky. 832, 23: 
Ky.L. 1120. 

33 C.X p 881 note 43. 

7. Ga.—^Hammond v. Otwell. 164 S.. 
E. 357, 170 Ga. 832. 

Idaho.—Spotswood v. Morris, 85 P. 
1094, 12 Idaho 360, 6 L.R.A.,N.S.,. 
665. 

N.T.—^In re Jones Estate, 65 N.E.. 

670, 172 N.T. 575, 60 L.R.A. 476. 
Okl.—^Earlsboro Gas Co. v. Vern H. 
Brown Drilling-Co., 52 P.2d 730, 
175 Okl. 320. 

8. Ky,—Sebastian v. Booneville* 
Academy Co., Ky., 56 S.W. 810, 22- 
Ky.L. 186. 

Mass.—Horgan v. Morgan, 124 N.E. 
32, 233 Mass. 381—^Hoadley v. Es-- 
sex County Com’rs, 105 Mass. 519. 
Tex.—^Industrial Lumber Co. v. Tex¬ 
as Pine Land Ass'n, 72 S.W. 875,_ 
81 Tex.Clv.App. 376, error refused. 
33 C.J. p 880 note 39. 

9. Tex.—^Industrial Lumber Co. v.. 
Texas Pine Land Ass’n, supra. 

S3 C.J. p 878 note 6. 

la Ga.—Corpus Juris cited in Ham— 
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1 


In the absence of a statute to the contrary,^i a 
joint stock company is not a legal entity apart from 
its members,12 although for most, if not all, practi¬ 
cal purposes it may be considered as a legal entity 
capable in law of acting and assuming legal obliga¬ 
tions independently of the stockholders,!^ and as 
discussed infra § 38, it may be indicted as such. 
The term “person” includes a joint stock compa¬ 
ny.!^ 

There is an essential difference between a joint 
stock company at common law and a joint stock 
company having extensive statutory powers con¬ 
ferred on it by the state in which it is organized.i5 
In some jurisdictions the law governing corpora¬ 
tions, rather than that applicable to partnerships, 
has been held applicable to statutory joint stock 
companies.!® 

A sociedad anonima of the Philippine Islands 
possesses some of the characteristics of a ioint stock 

company,!*^ 

c. Distinctions 

(1) In general 

(2) Partnerships 

(1) In General 

A Joint stock company Is not a tenancy In common, 
but a syndicate may in effect be a Joint stock company. 

A joint stock company is not a tenancy in com¬ 
mon.!® Where the interests of the members of a 
syndicate are represented by shares transferable on 
its books, it is in effect a joint stock company.!^ 
A joint stock company has been distinguished from 
an association in Associations § 1 c (2), from a 


business or “Massachusetts” trust in Business 
Trusts § 1 b (c), and from a corporation in Corpo¬ 
rations § 12. Mining partnerships and mutual ditch 
companies for the maintenance and operation of ir¬ 
rigation ditches, which possess some of the charac¬ 
teristics of joint stock companies, are discussed re¬ 
spectively in the C.J.S. titles Mines and Minerals 
§§ 244-248, also 40 C.J. p 1143 note 80 et seq, and 
Waters § 340, also 67 C.J. p 1366 note 26 et seq. 

(2) Partnerships 

The changeability of membership or transferability 
of shares of a Joint stock company and the inability of 
a member as such to speak and act for the company are 
distinguishing features between such companies ancT 
partnerships. 

A distinguishing feature between joint stock com¬ 
panies and ordinary partnerships, often used as a 
determining criterion between them, is the change¬ 
ability of membership or transferability of shares 
of a joint stock company.20 A partnership consists 
of a few individuals known to each other, bound to¬ 
gether by ties of friendship and mutual confidence 
and who therefore are not at liberty, without the 
consent of all, to retire from the firm and substi¬ 
tute other persons in their places, and the decease 
of a member also works a dissolution of the firm.2! 
On the other hand, a joint stock company consists 
of a large number of individuals not necessarily, or 
indeed usually, acquainted with each other at alt, 
so that it is a matter of comparative indifference 
whether or not changes are made among them.22‘ 
In such a company there is no delectus personae.23* 
The death or withdrawal of a member does not ef-^ 
feet its dissolution, as considered infra § 46 a, or 


mond V. Otwell, 154 S.B. 357, 361, 
170 Ga. 832. 

33 C.J. p 878 note 2. 

Essentially a partnership 

A partnership association common¬ 
ly but inaccurately called a “joint 
stock company” is the creation of 
the statutes, and, while it is assim¬ 
ilated in some respects to a corpora¬ 
tion, it is nevertheless essentially a 
partnership.—Carter v. Producers' 
Oil Co., 60 A. 167, 2Q0 Pa. 579, fol¬ 
lowed in 50 A. 1119, 200 Pa. 589. 

11. Pa.—Stevens v, Philadelphia 
Ball Club, 21 A. 797, 142 Pa. 52, 11 
L.R.A. 860. 

33 C.J. p 879 note 7. 

12. Minn.—State v. U. S. Express 
Co., 83 N.W. 465, 81 Minn. 87, 83 
Am.S.R. 366, 60 Ii.R.A. 667. 

33 C.J* p 879 note 8* 

13. N.Y.—Hibbs v. Brown, 82 N.E. 
1108, 19P N.Y. 167. 

33 C.J. p 879 note 9. 

Right to sue and be sued in com¬ 
mon name see infra S 41. < 

48 C.J.S.—56 


14. Ky.—Commonwealth v. Adams 
Express Co., 97 S.W. 386, 123 Ky. 
720, 29 Ky.L.. 1280. 

48 C.J. p 1039 note 79. 

15. Mich.—^Lyon v. Denison, 45 N. 
W. 358, 80 Mich. 371, 380, 381, 8 K 
R.A. 358. 

33 C.J. p 879 note 11. 

18. Mich.—Goodspeed v. Wayne Cir. 
Judge, 165 N.W, 943, 166 N.W. 899, 
199 Mich. 273. 

33 C.J. p 879 note 12. 

Joint stock compajiy considered a 
corporation: 

Generally see Corporations § 12. 
Within tax statutes see the C.J.S. 
title Taxation § 127, also 61 C.J. 
p 246 notes 43-45. 

17. Cal.—'Perkins v. Benguet Con- 
' sol. Mining Co., 132 P.2d 70, 55 

Cal.App.2d 720. 

18. Utah.—^Rocky Mountain Stud 
Farm Co. v. Lunt, 161 P. 621, 46 

j ' Utah 299. 

138 aj. p 879 note 20. 
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19. Ill.—^Hossack V. Ottawa Dev*. 

Ass'n, 91 N.E. 439, 244 Ill. 274. 
aO- Ga.—^Hammond v. Otwell, 154 S.. 

E. 357, 170 Ga 832. 

33 C.J. p 880 note 41 [a]. 

Transfer of shares see infra § 11. 

21. Ga.—Corpus Juris quoted in* 
Hammond v. Otwell, 154 S.E. 357, 
361, 170 Ga 832. 

22. Ga.—Corpus Juris guoted ixL 
Hammond v. Otwell, 154 S.E. 367, 
361, 170 Ga 832. 

33 C.J. p 880 note 41. 

23. Ga—Corpus Juris quoted iiL 
Hammond v. Otwell, 154 S.E. 367, 
361, 170 Ga 832. 

Okl.—^Earlsboro Gas Co. v. Yarn H. 
Brown Drilling Co., 52 P.2d 730r 
175 Okl. 320. 

Tex.—Wineinger v. Farmers’ & 
Stockmen's Doan & Investment 
Ass'n, CivA.pp., 278 S.W. 932. af¬ 
firmed, Com.App., 287 S.W. 1091. 

33 C.J. p 880 note 41. 
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entitle deceased^s personal representative to an ac- 
counting.24 

The inability of an individual member, as such, 
to speak and act as agent of a joint stock compa¬ 
ny, discussed infra § 16, is another distinguishing 
feature between such a company and an ordinary 
partnership.^^ The authority to manage the busi¬ 
ness is conferred on officers or directors, as consid¬ 
ered infra § 29, and, as discussed infra § 16, a stock¬ 
holder, as such, has no power to contract for the 
company. 

§ 2. Legality 

In the absence of a statute to the contrary. Joint 
stock companies are not illegal. 

In the absence of a statute to the contrary, unin¬ 
corporated joint stock companies with transferable 
shares are not illegal^^ Even in the absence of 
statutory authority it has been held that persons 
may associate themselves in joint stock companies 
with transferable shares,and that the company 
has the same right to do business in a state without 
its permission, and free from its control and visita¬ 
torial power, as any other individual or partner- 
ship.28 

§ 3. Organization and Proceedings Therefor 

A joint stock company derives Its existence from a 
contract between individuals and may be organized In 
accordance with the terms thereof. 

Ordinarily a joint stock company derives its ex¬ 
istence from a contract between individuals, and 
not from a grant by the state.^^ If associates hold 
a meeting, agree on the name of the association, 
adopt articles of association or a constitution and 
by-laws, appoint officers, and conduct business for 
a considerable length of time as an association, the 
organization of the company has been held to be 
sufficients^ 


I 4 . -Articles of Association and By- 

Laws 

a. In general 

b. As contract between members 

a. In G-eneral 

A joint stock company operates under articles of as¬ 
sociation, which must conform to statutory require¬ 
ments and which are construed according to the general 
rules of construction. Stockholders are charged with 
knowledge of the company's by-laws. 

Ordinarily a joint stock company conducts its 
business under articles of association,^! which arc 
analogous to the charter of a corporation^^ or the 
articles of a copartner ship. 3 3 They may be in the 
form of a declaration of trust.^^ Any statutory re¬ 
quirements as to their form and contents must be 
complied with, such as a requirement that the arti¬ 
cles must be executed by all the members and filed 
with a designated officer but, in the absence of 
statute, it is not necessary to the existence of a 
joint stock association that there shall be a sub¬ 
scription in writing by its members.It has been 
held that the articles of association cannot be amend¬ 
ed without the unanimous consent of the members.^ 

The articles are to be read in the light of the 
conditions existing at the time they were'made, 
although subsequent conceptions in the development 
of the law relative to such companies will also be 
considered.^^ Where ^ the members themselves are 
the only persons interested, the courts will give ef¬ 
fect to the articles in determining the legal status of 
the association.^® A stockholder is charged with 
knowledge of the by-laws of the company.^! 

b. As Contract between Members 

The articles of association constitute an enforceable 
contract as between the members, and as between the 
members and the joint stock company, including mem¬ 
bers who join subsequent to the company's formation. 


24. Ga.—Corpus Juris quoted in 
Hammond v. Otwell, 164 S.E. 357, 
361. 170 Ga. 832. 

33 C.J. p 880 note 41. 

25. Ga.—^Hammond v. Otwell, 154 
S.B. 357, 170 Ga. 832. 

OkL—^Earlsboro Gas Co. v. Vern H. 
Brown Drilling Co., 52 P.2d 730, 
175 Okl. 320. 

26. Tex.—^Victor Refining Co. v. 
City Nat. Bank of Commerce, Civ. 
App., 263 S.W, 622, affirmed 274 S. 
W. 561, 115 Tex 71—Harvey Co. 
V. Braden, Civ.App., 260 S.W. 655. 

33 <LJ. p. 881 notes 49-53, 

27- U.S.—^Roberts v. Anderson, N.Y., 
226 F. 7, 141 C.C.A. 121. 

28. Ark.—Betts v. Hackathom, 252 
S.W. 602, 159 Ark. 62L 
33 C.J. p 881 note 46. 


29. N.T.—^In re Jones Estate, 65 N. 
E. 570, 172 N.T. 675, 60 L.R.A. 476. 

30. N.T.—Schuylerville Nat. Bank v. 
Van Derweirker, 74 N.T, 234. 

Tex.—Corpus Juris quoted in Shore 
V. Carl, Civ.App., 284 S.W. 289, 294, 
reversed on other grounds Carl v. 
Shore, Com.App., 299 S.W. 860, cor¬ 
rected on other grounds and re¬ 
hearing denied 4 S.W.2d 965. 

31. N.T.—Matter of Jones, 66 N.E. 
570, 172 N.T. 575, 60 L.R.A. 476. 

33 C.J. p 884 note 12. 

32. N.T.—Matter of Jones, supra— 
Bray v. Far well, 81 N.T. 600. 

33. Pa.—^Dogan v. McNaugher, 88 
Pa, 103. 

34. Tex,—Thompson v, Schmitt, 274 
S.W. 654, 115 Tex 63—McCamey 
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V. Hollister Oil Co., Civ.App., 241 

S. W. 689. 

35. Mass.—^Boston Acid Mfg. Co. v. 

Moring, 15 Gray 211. 

33 CJ, p 884 note 16. 

38. N.T.—Schuylerville Nat. Bank 
V. Van Derwerker, 74 N.T. 234. 

33 C.J. p 884 note 16. 

37. N.T.—^Livingston v. Lynch, 4 
Johns.Ch. 573. 

38. N.T.—Spraker v. Platt, 143 N. 

T. S. 440, 168 App.Div. 377. 

39- N.T.—Jones v. Healy, 65 N.T.S. 
2d 349, 184 Misc. 923, affirmed 62 
N.Y.S.2d 605, 270 App.Div. 895. 

40. HI.—Hossack v. Ottawa Dev. 
Ass'n, 91 N.E. 439, 244 Ill. 274. 

41. Tex—Burton v. Ross, Com.App., 
292 S.W. 207. 
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JOINT STOCK COMPANIES 


The articles of association constitute a common- 
law agreement or contract,^2 which, as far as con¬ 
sistent with law, the courts will enforce both as 
between the members themselves, and as between 
the association on the one side and the individual 
members on the other.43 Qne who becomes a stock¬ 
holder after the formation of the association is 
subject to the provisions of the articles of associ¬ 
ation as fully as though he had been one of the 
original stockholders,^^ especially where the certifi¬ 
cate issued to him recites that by its acceptance the 
holder becomes a member subject to the terms of 
the articles and amendments thereto ;45 and this 
is so notwithstanding he had no knowledge of their 
contents.^® 

§ 5. Statutory Provisions and Regulation 

In the absence of a statute to the contrary, the gen¬ 
eral laws of the land control the formation and opera¬ 
tion of joint stock companies. 

In the absence of a statute regulating joint stock 
companies, they operate under the general law of 
the land,^*^ The legislature, however, may fix the 
legal status of a joint stock company's and also the 


§ 7 

rights and liabilities of those who become stock¬ 
holders or members and in jurisdictions where 
statutes regulating the formation and operation of 
such companies have been enacted they are con¬ 
trolled thereby.5t> Where a joint stock company is 
engaged in a business affected with a public inter¬ 
est, the state has the right to demand information 
as to such business and the property employed 
therein as a basis for regulation of the business and 
fixing rates for service,®! although the state is not 
entitled to demand information not reasonably nec¬ 
essary to enable it or its officers to discharge its 

duties.®^ 

§ 6. Foreign Companies 

A foreign joint stock company which has b*?en na¬ 
tionalized by a foreign government has been held to 
continue to exist, at least for the purpoce of collecting 
its assets. 

The nationalization of a joint stock company by 
the government of the country in which it and all 
its members are domiciled has been held to continue 
to exist, at least for the purpose of collecting its 
assets.®^ 


n. CAPITAL AND STOCK 


§ 7. In General 

A joint stock company has, apart from Its assets, a 
fixed capital stock, which is divided into transferabie 
shares and is similar in nature te the stock of a corpo¬ 
ration. The organizers of the company may provide for 
the disposition of its stock .and fix the value of property 
for which stock Is Issued. 

Apart from the assets owned by it, a joint stock 
company has a fixed capital stock which is divided 
into transferable shares of specified par value,®4 and 
has an identity and incidents apart from any inter¬ 


est which the shareholders may have in the assets 
of the company.®® Its capital is represented by cer¬ 
tificates or shares.®® The stock is similar in its na¬ 
ture to that of a corporation, and the same general 
principles of law apply with respect thereto as ap¬ 
ply to the stock of a corporation.®'^ The shares arc 
generally classified as personal propert 3 \®S Until 
all the shares have been subscribed, there is no au¬ 
thority on the part of the directors to prosecute the 
regular business of the company or incur obliga- 


42. K.T.—^Jones v. Healy, 56 N.T.S. j 

2d 249, 184 Misc. 923, affirmed ^62 j 
N'.T.S.2d 605, 270 App.Div. 895. 

Tex.—^Haines v. Bankers* Petroleum 
& Refining Co., Civ.App., 273 S. 
W. 940. 

43. N.Y.—Jones v. Healy, 55 N.T.S, 
2d 349. 184 Misc. 923, affirmed 62 
N.T.S.2d 605, 270 App.Div. 895. 

33 C.J. p 884 note 21. 

Liabilities to third persons see in¬ 
fra §§ 21-25. 

Mutual rights and liabilities of mem¬ 
bers determined by articles of as¬ 
sociation see infra § 17. 

44. N.T.—^Jones v. Healy, supra. 

33 C.J. p 884 note 22. 

4B. N.T.—Spraker v. Platt, 143 N.T. 
S. 440, 158 App.Div. 377. 

46. N.Y.—Dudley v. Platt. 118 N.T. 
S. 1058. 

Pa.—^Logan v, McNaugher, 88 Pa. 
103. ^ / 


47. Ark,—Betts v. Hackathorn, 252 
S.W. 602, 159 Ark. 621. 

48. Tex,—^Harvey Co, v. Braden, 

Civ.App., 260 S.W. 655. 

49. Tex.—^Harvey Co. v. Braden, su¬ 
pra. 

50. Or.—Superior Oil Syndicate v. 
Handley, 195 P. 159, 99 Or. 146. 

33 C.J. p 881 note 55. 

Name 

Partnership association limited 

was held not entitled to use words 
“trust company** in its name, stat¬ 
ute prohibiting such use not having 
been repealed.—Potter v. Merchants* 
& Mechanics* Trust Co., 224 N.W. 
624, 246 Mich. 456. 

51. Minn.—State v. U. S. Express 

Co., 83 N.W. 465, 81 Minn. 87, 83 
Am.S.R. 366, 50 L.R.A. 667. 

52. Minn.—State v. XT. S. Express 

Cou; supra. 

33 C.J. p 881 note 57. > • -~ * 


53. U.S.—The Denny. C.C.A.N.J., 
127 P.2d 404. 

54. U.S.—Haiku Sugar Co. v. John- 
■' stoiie, Hawaii, 249 F. 103, 161 C. 

C.A. 155. 

55. N.Y.—Jones v. Healy, 55 N.Y.S. 
2d 349. 184 Misc. 923, affirmed 62 
N.T.S.2d 605, 270 App.Div. 895. 

56. Pa.—^Hedge’s Appeal, 63 Pa. 273. 
33 C.J, p 884 note 26. 

Transfer of shares see infra § 11. 

57. N.Y.—Matter of Jones, 65 N.E. 
570, 172 N.Y. 675, 60 L R.A. 476 
—Jones V. Healy, 65 N.Y.S.2d 349. 
184 Misc. 923, affirmed 62 N.T.S.2d 
605, 270 App.Div. 895. 

58. N.Y.—In re Jones* Estate, 65 N. 
A 570, 172 N.Y. 675, 60 D.RA. 476. 

33 C.J. p 884 note 28. 

Sha^'es • of stock in foreign joint 
stock company as personalty sub¬ 
ject to execution see Executions 
% 32. 
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tions therein, unless expressly permitted to do so by 
the articles of association. 5 9 

The organizers of the company may fix the pro¬ 
spective or estimated value of property for which 
stock of the company is issued,at least as against 
those having knowledge of the facts and, where 
the articles of agreement so provide, unsold stock 
may be divided among or between organizers of the 
company who furnished the original assets of the 
company.®2 If the company buys in outstanding 
stock previously issued by it, the question whether 
the purchase will operate as a reduction of its cap¬ 
ital stock depends on the intention of the company 
in that regard.®® 

§ 8. Subscription to Stock 

stock subscriptions are governed by the valid terms 
thereof. The subscriber is ilable to the company on his 
contract and on subscriptions he assumes; but uniess 
he Is a member he is not liable to account to the mem¬ 
bers themselves. 

The general rules governing subscriptions to stock 
in corporations, considered in Corporations §§ 282- 
387, are ordinarily applicable by analogy to sub¬ 
scriptions to stock in joint stock companies.®** A 
subscriber who has not become a member of the 
company may be liable to the company at law on 
his contract of subscription.®® If he actually be¬ 
comes a member of the company, and defaults in 
his payments, he may be required in equity to ac¬ 
count to his comembers for his default;®® but a 
subscriber is not thus liable to account where he 
has not become a member of the company.®7 

One who assumes another’s subscription is liable 
for the pa 3 nnents due thereon®® and for damages 
occasioned by their nonpayment.®® If a person is 
induced by the fraud of the promoters to subscribe 
and pay for stock in a company that has no legal 

59. N.T.—^Bray v. Farwell, SI N.T. 

600 . 

60. Tex.—^Henderson v. Scott Oil & 

Refining Co., Civ.App,, 258 S.W. 

1082 . 

61. Tex.—Henderson v. Scott Oil & 

Refining’ Co., supra. 

62. Tex.—Henderson v. Scott Oil & 

Refining Co., supra. 

ITot treasury stoclc 

In such case the unsold stock does 
not become treasury stock or belong 
to the association as such.—^Hender¬ 
son V. Scott Oil & Refining Co., su¬ 
pra. 

63. N.T.—Booth V. Dodge, 69 N.T.S. 

673, 60 App.Div. 23. 

Power of company to buy its own 
stock see infra S 32. 


existence, equity may cancel the certificate issued to 
him and award damages for the fraud.70 

§ 9 . -Assessments and Forfeiture for 

Nonpayment 

A stockholder is not bound to pay assessments on 
the stock until the whole capital of the Joint stock com¬ 
pany has been subscribed, uniess he has assented to the 
conduct of business by the company. There must be 
strict compliance with the articies of association in order 
to render valid a forfeiture of shares of stock. 

Prima facie the members of a joint stock compa¬ 
ny are not bound to pay assessments on their stock 
until the whole capital of the company has been 
subscribed and a subscriber, by dealing with his 
stock, does not incur any obligation to pay such 
an assessment, where he has not assented in some 
way that the directors shall prosecute the business 
of the company and incur obligations in its behalf 
before all the shares, of capital stock are sub- 
scribed.*^® The articles of association of an unin¬ 
corporated company organized imder the joint stock 
plan are the law governing the right of forfeiture 
of the shares, and all the conditions precedent which 
are made by them must be strictly compHed with 
or the forfeiture will be void.^® If the company 
wrongfully confiscates a member’s stock, he may 
sue to be reinstated or to recover the value of his 
shares.*^^ A provision in the articles that the shares 
of a member sliall be forfeited on default in the 
payment of assessments does not authorize the com¬ 
pany’s trustees by a naked declaration to make a 
forfeiture against which a court of equity will not 
grant relief.*^® Equity will not, however, relieve 
against a forfeiture where the stockholder has ac¬ 
quiesced in it until after the circumstances or con¬ 
ditions have changed.*^® Where proper authority is 
given to sell shares for nonpa 3 mient of assessments, 
title acquired under such a sale is as valid as though 
it had been given by assignment.77 

70. Mich.—^N’ichols v. Buell, 122 N*. 
W. 217, 167 Mich. €09. 

71. N.T.—^Bray v. Farwell, 81 N.T. 
600. 

73. N.T,—^Bray v. Farwell, supra. 

73. Pa,—^Morris v. Metalline Land 
Co., *31 A. 114, 166 Pa. 351, 44 Am. 
S.R. 614, 27 L.R.A. 305. 

74. La.—^Lesseps v. Architect Co., 
13 La 414. 

Me.—Cox V. Bodfish, 85 Me. 302. 

75. U.S.—Walker v. . Ogden, C.C.I11., 
29 F.Cas.No.17,081, 1 Biss. 287. 

33 C.J. p 886 note 47. 

76. Iowa—Joseph v. Davenport, 89 
N.W. 1081, 116 Iowa 268. 

77. Iowa—^Joseph v. Davenport, su¬ 
pra. 


64 . Validity 

Provision for retention of initial 
payment as liquidated damages for 
default did not render stock sub¬ 
scription contract invalid.—^Fowler 
V. Elliott, 291 S.W. 391, 218 Ky. 323. 
Liability of subscriber to third per¬ 
sons see infra § 22. 

65. Pa—Hedge’s Appeal, 63 Pa 273. 
Subscription as creating membership 

see infra § 13. 

66. U.S.—Hogg V. Hcyag, C.C.N.T., 
107 F, 807, affirmed 154 F. 1003, 83 
C.C.A, 677. 

67. Pa—^Hedge’s Appeal, 63 Pa 273. 

68. TT.S.—Hogg T. Hoag, C.CN.T., 
107 F. 807, affirmed 154 F. 1003, 
83 aC-A. 677. 

69. XJ.S.—^Hogg V. Hoag, supra^ 

33 C.J..P 885 note^4L 
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§ 10. Issue of Certificates 

Fraud of a joint stock company inducing the pur¬ 
chase of Its stock enables the purchaser to rescind the 
purchase. The measure of damages for the company's 
wrongful refusal to Issue stock is the value of the stock 
at the time of the breach of the contract of sa4e, valued 
at the place it was to be issued or deiivered. 

One who has been induced by fraud of a joint 
stock company to purchase its stock may rescind 
the purchase,7S if he has not ratified it,^^ and re¬ 
cover back the money paid for the stock,subject, 
however, to intervening rights of creditors who 
have acted without notice of the fraud.si His right 
to rescind does not depend on his having suffered 
injury from the fraud.^2 However, misrepresenta¬ 
tions made to induce the purchase of stock afford 
no ground for relief where the purchaser did not 
rely on them in buying.83 In an action to rescind, 
an accounting and dissolution are not required and 
need not be prayed for in the prayer for relief.^^ 
It is not necessary that certificates should issue to 
perfect one’s ownership of stock.^5 

Refusal to issue stock. Where a joint stock com¬ 
pany sold its stock and received a consideration 
therefor, and thereafter returned the consideration 
and refused to issue the stock, the measure of the 
purchaser’s damages is the value of the stock at the 
time of the breach of the contract of sale;S6 and 
the fact that a bond offered in payment of the stock 
depreciated in value after the return of the bond 
and the breach by the company does not authorize 
the highest value of the stock between breach and 
trial to be awarded as damages.^*^ The value of the 
stock is its value at the place where the stock was 
to be issued or where it was to be delivered, and 


§ 11 

not at another place with reference to which the 
parties did not contractus The acceptance of the 
return of the consideration puts an end to the right 
of the purchaser to sue for specific performance 
of the contract for the sale of the stock,S3 or to treat 
the refusal to issue it as a conversion of the stock,30 
his only remedy being an action for damages for 
breach of the contract^i 

§11. Transfer of Shares 

a. In general 

b. Payment to transferee not elected 

member; appraisal 

a. In Greneral 

The shares of a joint stock company may be trans¬ 
ferred, the rights and liabilities of the parties being gov¬ 
erned by the contract of sale and valid provisions of the 
articles of association. 

The shares of a joint stock company may be 
transferred without effecting its dissolution, as con¬ 
sidered infra § 46 a, or affecting its integrity,3 2 
and, where the articles of the association do not 
prohibit or are silent on the subject, at the pleasure 
of the holder and without the consent of the other 
members33 or the creditors of the association.34 A 
requirement of the articles that no member shall 
sell or transfer stock held by him without first of¬ 
fering it for sale to the association does not apply 
to a bequest of the stock by a member.35 

As between the parties to the transfer, their rights 
and liabilities are governed by the contract of 
sale.36 A trustee of the company may purchase 
stock from the holders thereof,3*^ and a member 


78. Tex.—Wineinger y. Farmers' & 
Stockmen's Loan & Investment 
Ass’n, Civ.App., 278 S.W. 932, af¬ 
firmed, Com.App., 287 S.W. 1091— 
Reeves v. Powell, Civ.App., 267 S. 
W. 328. 

33 C.J. p 885 note 51. 

Power of officer to pay for services 
in stock see infra $ 29 b. 

79. Tex.—^Edmonds v. White, Civ. 
App., 247 S.W. 685. 

33 C.J. p 885 note 52. 

80. Mich.—^Macomber v. Bndion 
Grape Juice Co., 126 N.W. 26, 160 
Mich. 54. 

Tex.—^Winelnger v. Farmers' & 
Stockmen's Loan & Investment ‘ 
Ass'n, Civ.App., 278 S.W. 932, af¬ 
firmed, Com.App., 287 S.W. 1091. 

81. Tex.—^Reeves v. Powell, Civ. 
App.. 267 S.W. 328. 

Liability of purchaser to third per¬ 
sons for unpaid balance due for 
stock see infra S 22. 


82. Tex.—^Edmonds v. White,. Civ. 
App., 247 S.W. 586. 

83. Mich.—^Andrews v. Brace, 117 N. 
W. 586, 164 Mich. 126. 

84. Tex.—Wineinger v. Farmers' & 
Stockmen’s Loan & Investment 
Ass'n, Civ.App., 278 S.W. 932, af¬ 
firmed, Com.App., 287 S.W. 1091. 

85. T^—Hardee v. Adams Oil 
Ass'n, Civ.App., 254 S.W. 602. ' 

86 . Tex.—Thrift Oil & Gas Co. ▼. 
Newton, Civ.App., 227 S.W. 495, 

Rights and remedies against corpo¬ 
ration on refusal to issue certifi¬ 
cate see Corporations § 266. 

87. Tex.—Thrift Oil & Gas Co. v. 

Newton, supra. I 

88 . Tex.—^Thrift Oil & Gas Co. v., 
Newtoh, supra. 

89. Tex.—^Thrift Oil & Gas Co. v. 
Newton, supra, 

90. Tex.—Thrift Oil & Gas Co. v. 

I - Newton, supra. 
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91. Tex.—Thrift Oil & Gas Co. v. 
Newton, supra. 

92. Tex.—Industrial Lumber Co. v. 
Texas Pine Land Ass'n, 72 S.W. 
875, 31 Tex.Civ.App. 875, error re¬ 
fused. 

Asslgmineiit 

Stock may be assigned without af¬ 
fecting integrity of concern.—^Dins- 
more v. J. H, Calvin Co., 108 So. 583, 
214 Ala. 666. 

93. Ga.—Corpus Juris guoted in 
Hammond v. Otwell, 154 S.B. 357, 
361, 170 Ga. 832. 

Ill.—^Kossakowski v. People, 53 N.E. 
116, 177 Ill. 563. 

33 C.J. p- 880 note 41, p 886 note 63. 

94. Ill.—Kossakowski v. People, su¬ 
pra. 

95. N.T.—^Lane v. Albertson, 79 N. 
T.S. 947, 78 App.Div. 607. . 

96. Mass.—^Taber v. Breck, '78 N.B. 
472, 192 Mass.. 356. 

33 C.J. p 886 note 65. 

97. Iowa.-r-Swan v. Davenport, 93 
N.W. 65, 119 Iowa 46. 




may purchase the shares of an officer of the com¬ 
pany in order to procure his resignation.^^ The 
fact that the purchaser of a certificate does not sub¬ 
scribe to the articles of association does not affect 
his right to an interest in the property of the com- 
pany.^^ The contract may be rescinded by the 
transferee for fraud of the seller,! subject to the 
general rules applicable in cases of fraudulent 
sales.2 

Mode of transfer. In the absence of rules or 
regulations governing the sale of stock, legal title 
passes by the transfer and delivery of the certificate 
by the person to whom it was issued.^ Where the 
articles prescribe the manner in which a transfer of 
stock shall be made, there must be compliance there¬ 
with, as discussed infra § 13 b, before the transferee 
can become a member of the company, although the 
irregular transfer may entitle him to such interest 
in the property as is represented by the certificates 
transferred.** It has, however, been held that reg¬ 
ulations as to the transfer of stock are for the pro¬ 
tection of the interests of the company and do not 
restrict the stockholder’s right to transfer his stock 
at pleasure.® 

Purchaser in good faith. A purchaser of stock 
in good faith and without notice of outstanding 
equities takes the stock, it has been held, free from 
the equities.® However, a bona fide purchaser for 
value from a thief of a stock certificate indorsed in 
blank does not obtain title thereto as against the 
true owner but where such certificate is pre¬ 
sented to the company for surrender and cancella¬ 
tion, in the absence of fraud, collusion, or notice of 
lack of title in the holder, it incurs no liability for 
issuing a new certificate on ascertaining the genu¬ 
ineness of the owner’s indorsement,® and a bona fide 
purchaser for value of such new certificate has been 


held to take title free of any claim by the original 
owner of the stock.® 

Pledgee's right to scU. A pledgee of stock of a 
joint stock company may sell the particular certifi¬ 
cates pledged, provided he is then and at all times 
thereafter ready, willing, and able to deliver to the 
pledgor on payment of the obligation an equal num¬ 
ber of shares of the stock pledged.!® If, however, 
he is at any time unable to return an equal num¬ 
ber of shares of the stock pledged he is liable for 
improperly selling it;!! and the pledgor is not lim¬ 
ited to an action for conversion, but may sue for 
an accounting.!^ 

b. Payment to Transferee Not Elected Member; 

Appraisal 

Where a statute so provides, a transferee who is not 
elected to membership is entitled to his interest in the 
company at a price to be agreed on, or, in default there¬ 
of, as fixed by an appraiser. 

Where a statute so provides, a transferee who is 
not elected to membership is entitled to his interest 
in the association at a price and on terms to be 
agreed on by the parties, and, in default of agree¬ 
ment, at a price and on terms to be fixed by an ap¬ 
praiser appointed by the court.!® rpo entitle the 
transferee to an appraisement and pa}Tnent for his 
shares under this statute, the association must have 
refused to admit him to membership. He must 
make an unconditional demand for election to mem¬ 
bership ;!* a demand made in behalf of himself and 
another is not suificient.!® The demand need not be 
acted on by the association until the next regular 
meeting, although it is not to be held for many 
months, there being several hundred members scat¬ 
tered over several states.!® Where one who has 
purchased shares from different persons at different 
times demands to be elected to membership as to all 
the shares, the association cannot elect him a mem- 


98. U.S.—^Raymond v. Colton, N.T., 
104 F. 219, 43 C.C.A. 501, certiorari 
denied 21 S.Ct. 921, 180 TJ.S. 639, 
45 KEd. 711. 

99. Mich.—^Butterfield v. Beardsley, 
28 Mich. 412. 

1- Tex.—Mohon v. Streety, Civ,App„ 
243 S.W. 724. 

33 C.J. p 886 note 66. 

2. Tex.—Mohon v. Streety, supra. 

33 C.J. p 886 note 67. 

3. Tex.—Condit v. Galveston City 
Co., Civ.App., 186 S.W. E96. 

4. Pa.—^In re Globe Refiningr Co., 25 
A. 128, 151 Pa. 658. 

33 C.J. p 886 note 74. 

5. Tex.—^Adams v. Texhoma Oil & 
Refining Co., Civ.App., 262 S.W. 
139. 


Necessity of conforming to mode of 
transfer prescribed in order to re¬ 
lease transferor from liability as 
member of company see infra § 22. 

6- N.T.—Syracuse Third Nat. Bank 
V. Keeffe, 63 N.Y.S. 1049, 30 Misc. 

' 400, affirmed 67 N.Y.S. 1147, I 
App.Div, 640, affirmed 63 N.B. 1122, 
171 N.Y. 647. 

7. Tex.—^U. S. Fidelity & Guaranty 
Co. V. Ramey. Civ.App., 261 S.W. 
503. 

8. Tex—^U. S. Fidelity & Guaranty 
Co, V. Ramey, supra. 

9. Tex—^U. S. Fidelity & Guaranty 
Co. V. Ramey, supra. 

10. Cal.—^Henning v. Akin, 266 P. 
981, 91 Cal.App. 246. 

Duty of pledgee to return identical 
property pledged on payment of 
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debt generally see the C.J.S. title 
Pledges § 48, also 49 C.J. p 972 
notes 81, 82. 

Return of identical certificates for 
shares of corporate stock pledged 
see Corporations § 428, 

11. Cal.—^Henning v. Akin, supra. 

12. Cal.—^Henning v. Akin, supra, 

13. Mich.—Gk>6dspeed v. Wayne Cir. 
Judge, 165 N.W. 943, 166 N.W. 899, 
199 Mich. 273. 

Pa.—^In re Henry Dlsston & Sons 
Pile Co., Ltd.. 8 Wkly.N.C. 58. 

14. Pa.—^Heppenstal v. Trethewey, 
16 Pa.Dlst 303. 

15. Po.—Heppenstal v. Trethewey, 
supra. 

16. Pa.—Carter v. Producers* Oil 
Co.. 50 A, 167, 200 Pa. 579, follow¬ 
ed in 50 A. 1119, 200 Pa. 589. 
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ber as to certain of the shares and refuse him an 
election as to the others.^*^ While notice of an in¬ 
tended appraisement must be given to the associa¬ 
tion,^ ^ formal notice is not necessary where the 
association is represented at the hearing at which 
the appraisers are appointed. 19 

§ 12. Profits and Dividends 

The distribution of dividends by a joint stock com¬ 
pany may be compelled in a proper case. Dividends may 
be declared out of surplus assets and must conform to 
the rights of the various classes of stockholders. Where 
stock is transferred, dividends belong to the person who 
held title at the time they were declared, unless It Is 
agreed otherwise. 

A stockholder is entitled to maintain a bill to com¬ 
pel an accounting, if the company's trustees refuse 
or fail to divide accrued net profits.^o If the com¬ 
pany declares a dividend, it thereupon becomes 
debtor, and the stockholder creditor, for the amount 
payable on dcmand.^i A contract between a joint 
stock association and its preferred stockholders that 
they should receive preference on distribution and 
preferential cumulative dividends establishes an 
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agreement between the holders of both preferred 
and common shares for division of such profits and 
assets.^^ 

As in the case of corporations, discussed in Cor¬ 
porations §§ 460-462, a joint stock company may 
declare dividends out of surplus assets only; they 
cannot be declared out of the capital.^^ how¬ 
ever, a joint stock trust was not insolvent when the 
trustee improperly paid a dividend, raising the mon¬ 
ey by a loan, the receiver of the trust, acting on 
behalf of the creditors, cannot recover such divi¬ 
dend from stockholders in the trust.Unpaid 
dividends are assets and are liable for the debts of 
the company as against the stockholders.^ 5 

An assignment of stock does not per se carry 
with it dividends previously declared,^® and, under 
an executory contract of sale of stock whereby ti¬ 
tle remains in the seller until payment of the price, 
dividends belong to the seller.^^ However, by the 
terms of the contract of sale, previously declared 
dividends may pass to the buyer.^8 


rn. MEMBERS AND STOCKHOLDERS 


§ 13. Creation of Membership 

a. In general 

b. Membership of transferee 
a. In General 

A person does not become a member of a joint stock 
•company merely by subscribing to its shares; the com¬ 
pany must be organized and enter on its project and a 
subscriber assent thereto before he becomes a member. 

A mere subscription to shares for the purpose of 
forming a joint stock company does not constitute 
the subscriber a member of the company.29 The 
relation of membership is not formed until sub¬ 
scribers enter on their project and something is 
done to effectuate their common purpose.90 A 
meeting of some of the subscribers to organize 


the company and enter on the actual relation of 
members binds none but those who meet, unless the 
consent of the absent subscribers is given.91 

The issuance of a certificate,92 attendance at a 
meeting,99 or knowledge as to the business of the 
company94 is not essential in order to constitute 
membership. It may be inferred that a person is 
a member of the company if his name is signed to 
the subscription papers for its capital stock, and 
he has paid, without objection, assessments for the 
number of shares set against his name;95 and mem¬ 
bership of a person is established where it appears 
that he attended meetings of the company and par¬ 
ticipated therein, and voted to hire money and car¬ 
ry on the business, and accepted office in the associ- 


17. Pa.—Carter v. Producers* Oil 
Co., 50 A, 167, 200 Pa. 579, follow¬ 
ed In 50 A. 1119, 200 Pa. 689. 

18. Mich.—Goodspeed v. Wayne Cir. 
Judgre, 165 N.W. 943, 199 Mich. 273, 
motion denied 166 N.W. 899, 199 
Mich. 273. 

19. Mich.—Goodspeed v. Wayne Cir. 
Judge, supra, 

aO. Mass.—Taber v. Breck, 78 N.E. 
472, 192 Mass. 355. 

21. U.S.—^Keppel v. Petersburg R. 
Co., C.C.Va., 14 F.Cas.No.7,722, 

Chase 167. 

Conn.—Bishop v. Bishop, 71 A. 583, 
81 Conn. 609, 


Effect of declaration of dividend by 
corporation see Corporations § 467. 

22. Mass,—Gardiner v. Gardiner, 99 
N.E. 171, 212 Mass. 508. 

23. Conn.—^Bishop v. Bishop, 71 A. 
583, 81 Conn. 509. 

24. Mass.—^Digney v. Blanchard, 116 
N.E. 424, 226 Mass. 335. 

25. Ala.—Curry v. Woodward, 44 
Ala. 306. 

26. N.T.—^Harper v. Raymond, 16 N. 
T.Super. 29. 

27. Tex.—^Minchew v. Hankins, Civ. 
App., 236 S.W. 547. 
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28. Mass.—Taber v. Breck, 78 N.E. 
472. 192 Mass. 365. 

29. Pa.—^Hedge’s Appeal, 63 Pa. 273. 

30. Pa.—^Hedge’s Appeal, supra. 

31. Pa.—^Hedge*s Appeal, supra. 

32. Tex.—^Hardee v, Adams Oil 
Ass*n, Civ.App., 254 S.W. 602. 

33 C.J. p 887 note 4. 

33. Mass.—^Ashley v. Dowling, 89 N. 
B. 434, 203 Mass. 311, 133 Am.S.R. 
296. 

34. Mass.—Ashley v. Dowling, su¬ 
pra^ 

35. Me.—^Prost v. Walker, 60 Me. 
468. 

33 C.J. p 887 note 5. 
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ation.3S An employee who received stock as a bo¬ 
nus, claimed it, and exercised ownership over it has 
been held to be a member of the companyThe 
holder of special interest-bearing stock in the na¬ 
ture of a note has been held to be a creditor and 

not a stockholder.38 

Estoppel A member may be precluded by estop¬ 
pel from denying his membership as to third per¬ 
sons, as discussed infra § 25. Similarly, persons 
forming a joint stock company under a statute are 
estopped to contest the right to membership of one 
held out to be such for the purpose of fulfilling the 
requirements of the statute.39 

h. Membership of Transferee 

There must be a compliance with provisions of the 
articles of association of a Joint stock company as to 
the mode of transfer and other conditions, such as elec¬ 
tion to membership, before a transferee can become a 
member of the company. 

Where the articles of association of a Joint stock 
company prescribe the manner in which a transfer 
of stock shall be made, there must be a compliance 
therewith before the transferee can become a mem¬ 
ber of the company,^® although, as discussed supra 
§ 11 a, he may be entitled to the property interest 
represented by the certificate. 

Under some statutes, unless the rules of the as¬ 
sociation provide otherwise,election to member¬ 
ship is necessary before a transferee of stock is 
entitled to participate in the business of the associ¬ 
ation, -^2 and the association’s rules sometimes re¬ 
quire this.'*^ Consequently, where the transferee is 
not elected to membership, he has no right to par¬ 
ticipate in its management, and has no standing to 
invoke the aid of a court of equity with regard to 
the conduct of its affairs.^^ The association may 
adopt a rule denying to a member purchasing addi¬ 


tional shares, the same as it would deny to any 
other transferee of shares, the right to vote them,, 
unless he is elected to membership with respect to 
such shares."*® 

§ 14. Termination of Membership 

A member who rescinds his purchase of stock Irr a 
joint stock company or who transfers or forfeits his stock 
terminates his membership. 

A member of a joint stock company may termi¬ 
nate his membership and sever his connection with 
the company by rescinding for cause his purchase 
of stock, as considered supra § 10, or by transfer¬ 
ring his shares to another.^® His membership also- 
terminates where he forfeits his stock to the com¬ 
pany through nonpayment of assessments.'*^ 

§15. Meetings 

Meetings of the members of a Joint stock company' 
should comply as to time and place with the law or pro> 
visions of the articles of association, and proper notice 
thereof should be given to the members. 

It is usually provided by law or by the articles, 
of association that there shall be at least one meet¬ 
ing of the members of a joint stock company each- 
year."*^ Timely notice in writing must be given the 
members of the time and place of the annual meet¬ 
ing and personal notice to all the members, im- 
less some other provision is made in the articles of 
association, is necessary.®<> 

§ 16. Power to Bind Company 

Individual members of a Joint stock company, as 
such, are not its agents and have no power to act for it. 

Individual members of a joint stock company are 
not its agents.®! The power to act for and bind 
the company is restricted to officers or managers, 
designated by statute or the articles of association. 


36. Mo.—^Laney v. Fickle, 83 Mo. 
App. 60. 

33 C,J. p 887 note 6. 

37. Tex.—GrlfBnff Nurseries v. Tex¬ 
as Nat. Bank of Beaumont, Civ. 
App., 100 S.W.2d 425. 

38. D.C.—Parker v. Heald, 29 App, 

D. C. 35. 

39. Pa.—Stur^reon v. Apollo Oil & 
Gas Co., 63 A. 189, 203 Pa. 369. 

40. N.Y.—^Rice v. Rockefeller, 31 N. 

E. 907, 134 N.T. 174, 30 Am.S.R. 
658, 17 L.R.A. 237. 

33 C,J. p 886 note 77. 

41. Mass.—^Edwards v. Warren 
liinollne & Gasoline Works, 47 N. 
E. 502, 168 Mass. 564, 38 L.R.A. 
791. 

42. Mass.—^Edwards v. Warren Liin- 
oline & Gasoline Works, supra. 

Mich.—Goodspeed v. Wayne dr. 


Judge, 165 N.W. 943, 199 Mich. 273, 
motion denied 166 N.W. 899, 199 
Mich, 273. 

43. Pa.—Carter t. Producers* Oil 
Co., 38 A. 671, 182 Pa. 551, 39 L.R. 
A. 100. 

44. ^ Pa.—^More v. Glew, 12 Pa.Dist. 
30. 

45. Pa.—Carter v. Producers* Oil 
Co., 38 A. 571, 182 Pa. 551, 39 K 
R.A. 100. 

46. Tex,—^Adams v. Texhoma Oil 
& Refining Co., CiVwA.pp., 262 S.W. 
139. 

Right to transfer shares see supra 5 

47. Iowa.—^Joseph v, Davenport, 89 
N.W. 1081, 116 Iowa 268. 

Right to forfeit shares for nonpay¬ 
ment of assessments see supra § 9. 
4a Mich.—Stradley v. Cargill EL 
Co.. 97 N.W. 776. 135 Miifii. 367. 
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Pa.—^Jennings v. Beale, 23 A. 225,. 
146 Pa. 125. 

Attendance at meeting as not essen¬ 
tial to membership see supra §‘ 
13 a. 

Election of officers see infra 5 26.. 
Meetings of: 

Associations generally see Associ¬ 
ations § 18. 

Corporations see Corporations, !§' 
539-568. 

49. Mich.—Stradley v, Cargill El. 
Co., 97 N.W. 776, 135 Mich. 367. 

N.Y.—^Irvine v. Forbes, 11 Barb. 587. 

50. Mass.—^Wlggin v. Lowell B*irst 
Freewill Baptist Church, 8 Mete.- 
301. 

5L Ga.—Hammond v. Otwell, 164 S- 
E. 367, 170 GteL 832. 

Okl.—^Earlsboro Gas Co. v. Vem BL 
Brown Drilling Co., 52 P.2d 730,. 
175 Okl. 320. 
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as considered infra § 29; and an individual mem- 
iDcr, as such, has no power to do so.52 A member 
has no power to bind it by contracts entered into by 
him in its behalf^^ or to sell or otherwise dispose 
of its property.54 However, a contract made for a 
company by a member who owns practically all its 
stock and alone manages its affairs has been held 
to be binding on it, even though a statute requires 
contracts to be executed by at least two managers 

of the company.55 

§ 17. Mutual Rights and Liabilities 

The articles of association of a joint stock company 
ordinarily determine and control the mutual rights, pow¬ 
ers, duties, and liabilities of the members. 

The articles of association of a joint stock com¬ 
pany, as far as they are consistent with the law, 
determine and control the mutual rights, powers, 
duties, and liabilities of the members.56 The mem¬ 
bers may vest legal title and active management in 
one of their number as a fiduciary. 57 In jurisdic¬ 
tions where the law of corporations is applied to 
joint stock companies, a member of such a com¬ 
pany is entitled to inspect its books for a proper 
purpose.58 Where the articles so provide, members 
who dissent from amendments to the articles of as¬ 
sociation are entitled to receive the true cash value 
of their shares.59 Provisions in a certificate for 
shares issued to an employee of the company for 
their repurchase at a specified valuation on the ter¬ 
mination of his employment are enforceable ac¬ 
cording to the terms thereof.®® 


§ 18 

Compensation and reimbursement, A member of 
a joint stock company may recover for services ren¬ 
dered to the company at an agreed compensation 
he cannot, however, claim compensation for serv¬ 
ices rendered while he was a member, in the absence 
of an express agreement to pay him therefor.®^ A 
member who makes advances for the association be¬ 
yond the amount of his agreed contribution is en¬ 
titled to collect interest thereon at the customary 
legal rate, although there is no express agreement 
therefor.®^ 

Purchases and loans, A member of a joint stock 
association has a right to purchase its property sold 
at public sale,®4 and the fact that it is bid in for 
less than it is worth is not conclusive evidence of 
fraud.®5 Where the company is authorized to lend 
money, a stockholder has the right to borrow mon¬ 
ey from it®® for a private enterprise and he is 
entitled to the profits arising from the enterprise, 
free from any claim of the other members or the 
company.® 7 

§ 18. -Interest in Property and Funds of 

Company 

The members of a Joint stock company possess an 
Interest In the property of the company proportionate to 
the shares of stock they own, which is considered per¬ 
sonalty and may be disposed of only by a transfer of the 
stock. 

The shares of stock represent the proportionate 
interest of the members in the property of the com- 


52. Okl.—^Earlsboro Gas Co. v. Vem 
H. Brown Drilling Co., supra. 

53. Okl.—Earlsboro Gas Co. v. Vem 
H. Brown Drilling Co., supra. 

33 C.J. p 881 note 43, p 887 note 19. 

54. Okl.—^Earlsboro Gas Co. v. Vem 
H. Brown Drilling Co., supra. 

55. Mich.—^Vanderhoef v. Parker 
Bros. Co., 255 N.W. 449, 267 Mich. 
672. 

66. N.T.—Jones v. Healy, 55 N.Y.S. 
2d 349, 184 Misc. 923, affirmed 62 
N.Y.S.2d 605, 270 App.Div. 895. 

33 C.J. p 884 note 21. 

57. Tex.—Culp v. Robey, Com.App., 
299 S.W. 846. 

58. N.Y.—In re Hatt, 108 N.Y.S. 468, 
57 Misc. 320. 

33 C.J. p 888 note 25. 

Inspection of corporate books and 
records see Corporations §§ 601- 
510. 

69. N.Y.—Jones v. Healy, 65 N.Y.S. 
2d 349, 184 Misc. 923, affirmed 62 
N.Y.S.2d 605, 270 App.Div. 895. 

Valuation and payment of interest to 
transferee of shares not elected to 
membership in company see supra 
8 11 b. 


Valuation 

(1) Provisions for the valuation of 
the shares by specified officers of the 
company are valid and will be en¬ 
forced as long as the valuation is 
made fairly, reasonably, and in good 
faith.—Jones v. Healy, supra. 

(2) That provision for valuation 
by designated officers of the compa¬ 
ny might be improvident affords no 
basis for substituting court's judg¬ 
ment for that of contractually des¬ 
ignated appraisers.—^Jones v. Healy, 
supra. 

(3) The valuation should be fair 
and compensatory to the stockhold¬ 
ers.—^Jones V. Healy, supra. 

(4) The appraisal should be on 
the basis of the value of the shares 
in a going concern and not on the 
breakup or liquidating value of the 
comijany's assets.—^Jones v. Healy, 
supra. 

(5) The fact that there has been 
investors’ prejudice against closed 
end investment trusts for many 
years would not justify holding that 
market value of such shares should 
not be considered in determining the 
“true cash value.”—^Jones v. Healy, 
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55 N.Y.S.2d 349, 184 Misc. 923. af¬ 
firmed 62 N.Y.S.2d 605, 270 App.Div. 
895. 

60. Mich.—Mills V. Rich, 229 N.W. 
462, 249 Mich. 489. 

‘*Book value” of business is based 
on actual cost of merchandise and 
accounts on hand less depreciation. 
—Mills V. Rich, supra. 

61. Mich.—McCarty v. Caledonia 
Coal Co., 130 N.W. 207, 164 Mich. 
692. 

62. Pa.—^Matter of Pry, 4 Phila. 
129. 

33 C.J. p 888 note 29. 

63. Mich.—Mack v. Engel, 131 N.W. 
92, 165 Mich. 540. 

Contribution between members on 
payment of company debts see in¬ 
fra § 20. 

64. Ark.—^Randolph v. Nicol, 84 S. 
W. 1037, 74 Ark. 93. 

33 C.J. p 888 note 31. 

66. Mich.—Stradley v. Cargill El. 
Co., 97 N.W. 775, 135 Mich. 367. 

66. Iowa.—Taylor v. Lovett, 54 N. 
W, 234, 87 Iowa 177. 

67. Iowa.—Taylor v. Lovett, supra. 
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pany,®s although it has also been stated that, ex¬ 
cept on liquidation, the share of a member is in the 
fruits of the business operations.®^ Where the title 
to the company’s property is in the name of a trus¬ 
tee, the interest of any member is determined by 
the number of shares he holds of the capital stock.*^® 
He may dispose of his interest only by transferring 
his shares of stockj^ His interest in the property 
is personalty, although the property held by the 
trustee is real estate .*^2 jt has been stated, how¬ 
ever, that each stockholder has a direct proprietary 
interest in each and every individual part of the 
company’s assets.'^^ A pledge of the shares by the 
holder constitutes a pledge of the property repre¬ 
sented therebyso that a subsequent lien acquired 
by actual seizure of the property by writ of attach¬ 
ment in favor of one having no notice of the pledge 
is inferior to the claim of the pledgee.75 

I 19 . -Rights and Remedies Inter Se 

The rights and remedies of the members of a joint 
stock company inter se are controlled by the general law 
and the provisions of the articles of association and by¬ 
laws of the company. 

Where the articles of a joint stock company do 
not regulate the remedies of the parties inter se, the 
general law of partnership applies.*^® However, as 
behveen the members, their relation is grounded in 
mutual intent.77 A provision in the company’s 
by-laws or articles of association exempting indi¬ 
vidual stockholders from personal liability is bind¬ 
ing as between themselves,’^ ^ and one who becomes 
a member of the company is bound thereby.'^^ 


§ 20. - Contribution and Reimbursement 

A member of a joint stock company who Is com¬ 
pelled to pay a debt of the company may enforce con¬ 
tribution from the other solvent members according to 
the shares held by each. 

A member who has been compelled to pay a com- 
pan}^ debt may enforce contribution from the other 
members®® according to the shares held by each.®^ 
Contributions may be enforced, although the mem¬ 
ber who paid the debt was not requested to do so 
by the company.®^ If some of the members have 
removed without the jurisdiction of the court,®® or 
are insolvent,®'* the liability of the remaining mem¬ 
bers for contribution is proportionately increased; 
but the insolvent member will remain liable for con¬ 
tribution to those paying, and may be compelled to 
pay them if he thereafter becomes able to pay.®5 

If a withdrawing member is obliged to pay previ¬ 
ously contracted debts, he has been held to be en¬ 
titled to reimbursement from the association or its 
new members;®® but it has also been held that, in 
the absence of provision to the contrary, the new 
association created by a change in membership is 
not thus liable to indemnify a retiring member 
against preexisting indebtedness.®*^ 

§ 21. Liabilities to Third Persons 

Stockholders and members of a joint stock company 
are liable as partners on liabilities of the company to 
third persons. 

In general stockholders and members of a joint 
stock company are liable as partners on liabilities 


68. III.—^Kossakowski v. People, 56 
N.E. 115, 177 Ill. 563. ' 

Wis.—Durkee v. Stringham, 8 Wls. 

1 . 

69. K.T.—Jones v. Healy, 55 N.T.S. 
2d 349, 184 Misc. 923, affirmed 62 
N.T.S.2d 605, 270 App.Div. 895. 

70. Pa.—In re Pittsburg Wagon 
Works, 54 A. 316, 204 Pa. 432. 

71. Pa.—In re Pittsburg Wagon 
Works, supra. 

Transfer of shares see supra § 11. 

72. N.Y.—In re Jones Estate, 65 K. 
E. 570, 172 N.Y. 575, 60 L.R.A. 
476. 

Pa.—^In re Pittsburg Wagon Works, 
54 A. 316, 204 Pa. 432. 

Shares as personalty see supra § 7. 

73. U.S.—^Kellogg Bridge Co. v. XT. 
S., 15 Ct.Cl. 111. 

74. Kan.—Citizens’ Nat, Bank v. 
Bank of Commerce, 101 P. 1005, 80 
Kan. 205. 

75. Kan.—Citizens* Nat. Bank v. 
Bank of Commerce, supra. 

76. Cal.—^Bullard v. Kinney, 10 Cal. 
60. 


Right of member to maintain action 
against comember see infra § 41. 
V7. Tex,—Wineinger v. Farmers' & 
Stockmen's Loan & Investment 
Ass’n, Com.App., 287 S.W. 1091. 
Subject matter of contract 
What is to be treated as firm cap¬ 
ital or Individual property or ad¬ 
vancements on retirement of mem¬ 
bers is subject matter of contract.— 
Wineinger v. Farmers' & Stockmen’s 
Loan & Investment Ass'n, supra. 

78- Tex.—Burton v. Ross, Clv.App., 
286 S.W. 1111, reversed on other 
grounds, Com,App., 292 S.W. 207— 
Hardee v. Adams Oil Ass'n, Civ. 
App., 254 S,W. 602. 

79. Tex.—^Hardee v. Adams Oil 
Ass’n, supra. 

G-aaranty to purchaser of stock 
Individual stockholder is not per¬ 
sonally liable on guarantee to pur¬ 
chaser of stock against loss on his 
investment by company whose by¬ 
laws or articles of association deny 
to its trustees or officers the power 
to bind the shareholders or mem¬ 
bers personally.—^Burton v. Ross, 
Tex.Com.App,, 292 S.W. 207. 
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80. Tex.—^Victor Refining Co. v. 
City Nat. Bank of Commerce, 274 
S.W. 561, 115 Tex. 71. 

33 C.J. p 888 note 50. 

81. Mass.—Taber v. Breck, 78 N. 
E. 472, 192 Mass. 355. 

Tex,—Carl v. Shore, Com.App., 299 
S.W. 860, corrected on other 

grounds and rehearing denied 4 
S.W.2d 965. 

82. Mass.—^Whitman v. Porter, 107 
Mass. 522. 

83. Mass.—Whitman v. Porter, su¬ 
pra. 

84. Mass.—^Whitman v. Porter, su¬ 
pra. 

Tex.—Carl v. Shore, Com.App., 299 

S. W. 860, corrected on other 
grounds and rehearing denied 4 S. 
W.2d 965. 

85. Tex.—Carl v. Shore, supra. 

86. N.Y.—Savage v. Putnam, 32 N. 

T. 501. 

87. Pa.—Stockdale v. Maginn, 56 A. 
439, 207 Pa. 227. 

33 C.J. p 889 note 55. 



48 C.J.S. 


JOINT STOCK COMPANIES 


§ 22 


of the company to third persons.^^ They are liable 
in the same manner as in the case of a general part¬ 
nership for obligations incurred or ratified by offi¬ 
cers or managers properly designated to act for the 
company but they are not liable as general part¬ 
ners for obligations not incurred or ratified by 
such officers or managers.^® The liability of mem¬ 
bers from their individual estates is only for a de¬ 
ficiency after the application of the company's prop¬ 
erty to the payment of the obligation.^! 

§ 22. - On Company’s Contracts 

Stockholders of a joint stock company are personally 
liable on the company’s contracts to the same extent as 
general partners are liable for firm debts, unless their 
liability is limited by statute or special agreement. One 
who validly transfers his stock is not liable on contracts 
executed thereafter. 

The stockholders of a joint stock company are 
personally liable for the debts and obligations of 
the company precisely as general partners are liable 
for the debts of their firm,^2 except as their lia¬ 
bility may be limited by statute, as considered infra 
§ 24, or by special agreement with those dealing 
with the association.22 The members arc liable for 


the acts of the company’s officers within the scope 
of their authority,and their liability is not affect¬ 
ed by the undisclosed intention of an officer making 
a contract not to bind the members personally.®° 
The liability to creditors is not changed by the fact 
that the form of the association was intended to 
give the association the attributes of a corpora¬ 
tion.® ^ 

The articles of association cannot release the 
members from their liability as partners for the 
debts of the company,®*^ particularly as to third 
persons who have no notice of the limitations im¬ 
posed thereby,®® and, in some jurisdictions,®® al¬ 
though not in others,! even though the creditor had 
notice of such provisions. 

Where a member in good faith withdraws from 
the association, he has been held to be relieved from 
liability for debts thereafter contracted,® although 
he cannot escape liability to creditors for debts con¬ 
tracted while he was a member.® It has been held 
that, where the articles prescribe the manner in 
which a transfer of stock shall be made, there must 
be a compliance therewith before the transferor can 
be released from liability as a member of the com¬ 


as. N.T.—In re Jones* Estate, 65 
N.E. 570, 172 N.T. 575, 60 L.R.A. 
476—^Messier v. Schwarzkopf & 
Dorer, 71 N.T.S. 241, 35 Misc. 72. 

Tex.—^Dyer v. Black, Sivalls & Bry¬ 
son, Civ.App., 13 S.W.2d 142, error 
dismissed—Harvey Co. v. Braden, 
Civ.App., 260 S.W. 665. 

89. Okl.—^Earlsboro Gas Co. v. Vern 
H. Brown Drtlling Co., 52 P.2d 
730, 175 Okl. 820. 

90. Okl.—^Earlsboro Gas Co. v. Vern 
H. Brown Drilling Co., supra. 

Dl. Tex.—^Howe v. Keystone Pipe & 
Supply, Co., 278 S.W. 177, 116 Tex. 
168. 

02. Mass.—^Taft v. Ward, 106 Mass. 
518. 

Tenn.—Carter v. McClure, 38 S.W. 
585. 98 Tenn. 109, 60 Am.S.R. 842, 
36 L.R.A. 282. 

Tex.—^Howe v. Keystone Pipe & Sup¬ 
ply Co., 274 S.W. 563, 115 Tex. 
168—^Hollister v. McCamey, 274 S. 
W. 662, 116 Tex. 49—Victor Refin¬ 
ing Co. v. City Nat. Bank of Com¬ 
merce, 274 S.W. 661, 115 Tex. 71— 
Thompson v. Schmitt, 274 S.W. 
564, 115 Tex. 53—Grilling Nurser¬ 
ies v. Texas Nat. Bank of Beau¬ 
mont, Civ.App., 100 S.W.2d 425— 
Dyer v. Black, Sivalls & Bryson, 
Civ.App., 13 S.W.2d 142, error dis¬ 
missed—Shore v. Carl, Civ.App., 
284 S.W. 289, reversed on other 
grounds Carl v. Shore, Com.App., 
299 S.W. 860, corrected on other 
grounds and rehearing deni<»d 4 
S.W.2d 966—Mims v. Stephens 
County-Ranger Oil Co., CivA-pp., 


268 S.W. 1014—^Harvey Company 
V. Braden, Civ.App., 260 S.W. 655 
—^Hardee v. Adams Oil Ass'n, Civ. 
App., 254 S.W. 602—J. P. Webster 
& Sons V. Utopia Confectionery, 
Civ.App., 254 S.W. 123. 

33 C.J. p 889 note 58. 

Joint and several liability 

Liability of partners composing 
joint stock company was joint and 
several as to all and each of them. 
N.C.—^Durham Fertilizer Co. v. Clute, 
17 S.E. 419, 112 N.C. 440. 

Tex.—Comer v. Brown, Civ.App., 285 
S.W. 307. 

93. Tex.—^Victor Refining Co. v. 
City Nat. Bank of Commerce, Civ. 
App., 263 S.W. 622, affirmed 274 
S.W. 561, 115 Tex. 71—George v. 
Hall, Civ.App., 262 S.W. 174—Har¬ 
dee v. Adams Oil Ass’n, Civ.App., 
254 S.W. 602. 

33 C.J. p 889 note 57. 

94. U.S.—Rand v. Morse, C.C.A.Mo., 
289 P. 339. 

33 C.J. p 889 note 64. 

Power of officers to make contracts 
see infra § 29. 

95. Mass.—Neville v. Gifford, 136 N. 
B. 160, 242 Mass. 124. 

96. Mass.—Taber v. Breck, 78 N.E. 
472, 192 Mass. 355. 

97. Tex.—^Howe v. Keystone Pipe & 

Supply Co., 274 S.W. 563, 116 Tex. 
158—Victor Refining Co. v. City 
Nat. Bank of Commerce, 274 S.W. 
661, 115 Tex. 71—Thompson v. 

Schmitt, 274 S.W. 654, 115 Tex. 
63—^Burton v. Ross, Civ.App., 286 
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S.W, 1111, reversed on other 
grounds, Com.App., 292 S.W. 207 
—^Mims V. Stephens County-Rang¬ 
er Oil Co., Civ.App., 268 S.W. 1014 
—^Harvey Company v. Braden, Civ. 
App., 260 S.W. 655—^Hardee v. 
Adams Oil Ass'n, Civ.App., 254 S. 
W. 602—^J. P. Webster & Sons "V. 
Utopia Confectionery, Civ.App., 254 
S.W. 123. 

33 C.J. p 889 note 60. 

98- Tex.—Graham Hotel Corp. v. 

Leader, Civ.App., 241 S.W. 700. 

33 C.J. p 889 note 61. 

99. In Texas 

(1) The text rule has been fol¬ 
lowed.—Victor Refining Co. v. City 
Nat. Bank of Commerce, Civ.App.. 
263 S.W. 622, affirmed 274 S.W. 561, 
115 Tex. 71. 

<2) There is also some earlier au* 
thority, however, to the contrary.— 
Oden V. Bone, Civ.App., 263 S.W. 640. 

1. Mass.—McCarthy v. Parker, 138 
N.E. 8, 243 Mass. 466. 

2. Tex.—^Adams v. Texhoma Oil <5: 
Refining Co., Civ.App., 262 S.W. 
139. 

S3 C.J. p 890 note 66. 

3. N.Y.—Savage v. Putnam, 32 N.Y. 
501. 

Ohio.—Rianhard v. Hovey, 13 Ohio 
300. 

Reimbursement for debts paid see 
supra § 20. 

Subscriber’s right to rescind stock 
subscription for fraud subject to 
intervening rights of creditors see 
supra i 10. 
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pany.'^ This rule, however, is not strictly applied as 
betu^een or among the members themselves,5 and 
existing members, when sued for company debts, 
cannot assert that former members whose stock 
was not transferred in the prescribed method must 
be made parties to the action.^ Also there is au¬ 
thority which holds that there must be some ele¬ 
ment of estoppel in order to hold a transferor 
whose stock was not transferred in the prescribed 
manner liable for obligations of the company in¬ 
curred after the transfer^ It has been held that a 
creditor must proceed against the surviving stock¬ 
holders before an action can be maintained against 
the representatives of a deceased stockholder.s If a 
creditor discharges one member on part payment of 
the claim, it operates as a discharge of the other 
members.^ 

Where there is an abortive attempt to subscribe 
for shares, even with the payment of deposits, and 
the would-be subscriber never becomes entitled to 
share the profits, he is not liable for the debts of 
the company, unless he has been active in contract¬ 
ing them or has held himself out to the world in 
the character of an actual member.io One who 
has merely a contract to purchase stock from a 
stockholder is not a member of the company so as 
to be personally liable on its obligations.^^ 

Liability for unpaid subscriptions or for stock not 
fully paid for, A subscriber or stockholder is liable 
to creditors for his unpaid subscription or for stock 
not fully paid for, 12 the same as in the case of sub¬ 
scribers or stockholders in corporations, as consid¬ 
ered in Corporations §§ 584-594. This liability ex¬ 
ists even though the sale was induced by fraudulent 
misrepresentations of the company’s agent, and 
although the company had threatened to cancel the 
stock for nonpayment of notes given for the stock, 


where there is no showing that the stock was can- 

celed.14 

In some jurisdictions, where there has been no 
compliance with the requirements of a statute lim¬ 
iting liability', but an attempt has been made in good 
faith to comply with the statute, the members have 
been held not liable as general partners,^5 
their individual responsibility has been limited to 
the unpaid portion of their subscriptions to capi- 
tal.ifi For debts incurred in the process of organi¬ 
zation of the company or in preparing to begin busi¬ 
ness those who actually subscribed are liable, al¬ 
though the whole capital had not been subscribed 
for as required by statute.^"^ The court may re¬ 
fuse to enforce the liability of the stockholders for 
unpaid subscriptions for the benefit of a judgment 
creditor during the pendency of a receivership in a 
judgment creditor’s action.^S jn some jurisdictions 
the rule that a stockholder who holds stock for 
which payment has not been made to the corpora¬ 
tion, and is not a bona fide holder thereof, is liable 
to corporate creditors for the unpaid balance of the 
par value of the stock, as far as may be necessary 
to pay creditors, is applicable to stockholders in a 
partnership association.^^ An increase in capital 
assets beyond the fixed capital has been held not to 
be a payment for stock so as to relieve the holders 
from liability for payment in full.20 

§ 23, - For Company's Torts 

A Joint stock company and its members have been 
held to be liable for the tortious acts of its officers. 

A joint stock company and all its members have 
been held to be responsible for the tortious acts of 
its officers ,21 although it has also been held that 
members are not personally liable for such acts un- 


4. Ill.—Wadsworth v. Duncan, 45 
N.B. 132. 164 Ill. 360. 

33 C.J. p 889 note 62. 

Transfer of shares see supra § 11. 

5. Ohio.—^Rianhard v, Hovey, 13 
Ohio 300. 

>3 O.J*. p 889 note 63. 

6. HI.—Wadsworth v. Duncan, 46 N. 
E. 132, 164 Ill. 360. 

7. Tex.—^Adams v. Texhoma Oil & 
Rpftning Co., Civ.App., 262 S.W. 
139. 

8. N.T.—Moore v. Brink, 4 Hun 402, 

6 Thomps. & C. 22. 

9. Utah.—^Rocky Mountain Stud 
Farm Co. v. Lunt, 161 P. 521, 46 
Utah 299. 

10. N.T.—^West Point Fdy. Ass*n v. 
Brown, 3 Edw. 284. 

33 C.J. p 890 note 73. 

11. Tex.—Grlflang Nurseries v, Tex- ^ 


as Nat. Bank of Beaumont, Civ. 
App., 100 S.W.2d 425. 

12. Ky.—Fowler v. ElUott, 291 S. 
W. 391, 218 Ky. 323. 

33 G.J. p 890 note 71. 

Constituttonal provision for liabil¬ 
ity to the amount of the stock sub¬ 
scribed of stockholders of joint 
stock companies does not declare a 
new right, but provides for the pres¬ 
ervation of an old one.—^Laing v. 
Hutton, 6 P.2d 884, 138 Or. 307. 
Trustee in hankruptcy 
A subscriber to stock of a nonresi¬ 
dent joint stock company who re¬ 
ceived dividends or other benefits is 
liable on notes given for the stock 
in an action by a trustee in bank¬ 
ruptcy for the company.—^Whiteside 
V. Elliott, 107 So. 195, 142 Miss. 43. 

13. Ky.—Fowler v. ElUott, 291 S.W. 
391, 218 Ky. 323. 
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14. Miss.—Whiteside v. Elliott, 107 
So. 195, 142 Miss. 43. 

15. Pa.—Samuel v. Swanger, 7 Del. 
Co. 446. 

Va.—Deckert v. Chesapeake Western 
Co., 45 S.E. 799, 101 Va. 804. 

16. Va.—^Deckert v. Chesapeake 
Western Co., supra. 

17. N.T.—Myers v. Sturgis, 108 N. 
T.S. 528, 123 App.Div. 470, afllrmed 
90 N.E. 1162, 197 N.T. 526. 

18. Mich.—^Rouse v. Detroit Cycle 
Co., 69 N.W. 611, 111 Mich. 251, 38 
LuR.A. 794. 

19. U.S.—^In re Caledonia Coal Co., 
D.C.Mich., 254 F. 742. 

2a U.S.—^In re Caledonia Coal Co., 
supra. 

21. N.T.—Van Aerman v. BUestein. 

7 N.E. 537, 102 N.T. 355. 

133 C.J. p 890 note 80. 
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less they participated in them.^^ So, where the 
members of a joint stock company purchased prop¬ 
erty as a partnership through fraud, all the mem¬ 
bers are liable as partners for the proceeds of sale 
of the property coming into the hands of the com- 
pany.23 It has been held that the members may 
lawfully limit their liability for negligence by stip¬ 
ulation in the contract of association 2^ 

§ 24. - Statutory Limitation of Liability 

There must be strict compliance with statutes gov¬ 
erning the organization and management of Joint stock 
companies in order to entitle members to the benefit of 
statutes limiting their personal liability. 

Under some statutes the personal liability of 
members of a joint stock company is limited, and 
the capital alone is liable for company debts.25 In 
order to entitle members to the benefits of such lim¬ 
itation, the statute under which the association is 
organized and managed must be strictly complied 
with; otherwise the members are liable as general 
partners as to the public, although they may be spe¬ 
cial partners as among themselves.26 It has been 
held to be no defense to an action to charge the 
members as general partners because of a failure to 
file proper statements of the subscription to stock 
that the creditor had actual notice of the facts re¬ 
quired to be set out in the statement27 However, 
one who assists in the organization of the associa¬ 
tion cannot thereafter hold the members liable as 
general partners on the ground that the organiza¬ 
tion was defective and error on the part of the 
public officials, not directly caused by the members, 
does not render them liable as general partners.29 

A requirement that a schedule of property con¬ 
tributed in lieu of cash be filed or recorded is suf¬ 
ficiently complied with if the memorandum enables 
persons dealing with the company readily to ascer¬ 


tain the kind, amount, and value of the property 
contributed.20 Under some statutes the subscrip¬ 
tions to the association must be paid in cash or 
property at a valuation, and, if this is not done, 
the parties are liable for the debts of the concern 
as general partners and, when the property con¬ 
tributed is subject to the pa^mient of liens or debts, 
the certificate should so state.22 Under such cir¬ 
cumstances the incorporators must act in good faith 
in putting a value on the property contributed,23 
although, in the absence of fraud, an excessive val¬ 
uation is not fatal.34 The fact that part of the 
required capital is withdrawn from the bank where 
it has been deposited before the organization is com¬ 
pleted does not impair the validity of the organiza¬ 
tion, unless it is also withdrawn from the associa- 
tion.35 Subsequent subscribers to stock are entitled 
to rely on statements made by original subscribers 
in accordance with the statute as to payment of cap¬ 
ital, and have been held not liable for false state¬ 
ments of the original subscribers.^® 

Omission of “limited’* from name. Under some 
statutes the omission of the required word ‘'limit¬ 
ed’’ in the use of the name of a partnership associ¬ 
ation renders each and every person participant in 
such omission or knowingly acquiescing therein lia¬ 
ble for any indebtedness, damage, or liability aris¬ 
ing therefrom.®7 However, the failure to comply 
with this requirement does not render all members 
liable as general partners so that their declarations 
and acts will have the same force and effect in all 
cases as the acts and declaration of partners in an 
ordinary partnership;®® and the omission of the 
word “limited” on one occasion in dealing with a 
person will not render the members liable to him in 
the absence of evidence that any indebtedness, dam¬ 
age, or liability resulted from the omission.®® The 
use of the abbreviation “Ltd.” is a substantial com¬ 
pliance with the statute.^® 


22. Pa.—Whitney v. Backus, 24 A. 
51, 149 Pa. 29. 

23. TJ.S.—Snow v. Hazlewood, Tex., 
179 F. 182, 102 C.C.A. 448. 

24. Tex.—Fisheries Co. v. McCoy, 
Civ.App., 202 S.W. 843. 

25. Mass.—^Edwards v. Warren Lln- 
oline & Gasoline Works, 47 N.E. 
602. 168 Mass. 664, 38 E.R.A. 791. 

Mich.—^Vanderh'oef v. Parker Bros. 
Co., 255 N.W. 449, 267 Mich. 672. 

26. Pa.—^Fairman Bros. v. Ogden 
Gas Co., 161 A. 634, 106 Pa,Super. 
130. 

Tex.—-Victor Refining Co. v. City 
Nat. Bank of Commerce, 274 S.W. 
561, 115 Tex. 71—^Thompson v. 


Schmitt, 274 S.W. 664, 115 Tex. 
53. 

33 C.J. p 890 note 85. 

27. Pa.—Sheble v. Strong, 18 A. 
397, 128 Pa. 315. 

28. Pa.—^Allegheny Nat. Bank v. 
Bailey, 23 A. 439, 147 Pa. 111. 

29. Pa.—Bendall v. Jackson, 11 Pa. 
Co. 183. 

30. Pa.—Robbins Electric Co. v. 
Weber, 34 A. 116, 172 Pa. 635. 

33 C.J. p 891 note 89. 

31. Pa.—^Lee v. Burnley, 45 A. 668, 
195 Pa. 68. 

33 C.J. p 891 note 90. 

32. Pa.—Reynolds v. Creveling, 4 
Pa,Dlst. 419, 17 Pa.Co. 28. 

33 C.J. p 891 note 91. 
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33. Mich.—Wood v. Sloman, 114 N. 
W. 317, 106 Mich. 177. 

34. Pa.—^Rehfuss v. Moore, 19 A. 
766, 134 Pa. 462, 7 L.R.A. 663. 

35. Pa.—^Masters v. Lauder, 18 A. 
872, 131 Pa. 196. 

33 C.J. p 891 note 94. 

36. Mich.—Macomber v. Bndion. 
Grape Juice Co., 125 N.W. 26, 160 
Mich. 64. 

37- Pa.—Sellersville Nat. Bank v. 

Banks, 9 Pa.Co. 92. 

38. Pa.—^Abington Dairy Co. v. 

Reynolds, 24 Pa.Super. 632. 

39- Mich.—Staver & Abbott Mfg- 
Co. V. Blake, 69 N.W. 608, 111 
Mich. 282, 38 L.R.A 798. 

40. Pa.—^Abington Dairy Co. v. 
I Reynolds, 24 Pa.Super. €32. 
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§ 25. -Estoppel to Deny Membership 

A person may be estopped to deny membership in a 
joint stock company. 

A person who has held himself out to the world 
as a stockholder, has acted and been treated as 


such, and has accepted the benefits flowing from the 
ownership of shares, may be liable for the debts of 
the company, notwithstanding a failure to observe 
all the formalities required by the articles of as¬ 
sociation to entitle him to the rights and privileges 
of a member of the association.’*^ 


rv. OPPICEES AND COMMITTEES 


§ 26. Election or Appointment 

The qualifications of officers of a Joint stock compa¬ 
ny and the mode of their election or appointment are 
controlled by statute and the laws of the company. 

The officers of a joint stock company ordinarily 
are elected by vote of the stockholders at the annual 
meeting regularly called and on due notice to all the 
members.*^ Where the articles of association pro¬ 
vide that the election of trustees shall be made only 
in the manner prescribed therein, a new trustee may 
not be elected and qualified until all the steps pre¬ 
scribed have been taken.*^ It has been held that it 
is not essential to the appointment of a general 
manager that his appointment shall be shown by 
the minutes of the company.'** 

In the absence of a statute to the contrary, the 
qualifications of officers and directors are deter¬ 
mined by the company’s articles of association and 
by-laws,*® and the election of disqualified persons as 
officers or directors has been held to be void.*® The 
fact that an individual was one of the trustees of 
the association and also its secretary and treasurer 
has been held to be no legal obstacle to his appoint¬ 
ment and service as general manager.*7 

Minority representation and cumulative voting, 
A statute securing to minority stockholders in cor¬ 
porations the power of electing a representative in 
the board of directors and providing for cumulative 
voting of stock is not applicable to joint stock as¬ 
sociations, unless it is made so in terms.*® 

Proxies, A stockholder has the right to em¬ 
power, by proxy or otherwise another stockholder, 
although the latter may be a director, to cast his 
vote at an election to fill a vacancy in the board of 
directors.*^ 


Tellers. If a by-law provides that in case the 
managers fail to appoint tellers for an election of 
officers the stockholders in the meeting assembled 
shall elect tellers by vote, an election held by tellers 
appointed by the chairman of an election meeting 
against the protest of stockholders has been held 
to be void.®® 

Filling vacancies. Articles providing for the 
election of directors to fill vacancies by the board 
of directors, and authorizing an election by the 
stockholders for directors only on petition therefor 
signed by the holders of two thirds of the stock, are 
valid, although they make the board a self-perpetu¬ 
ating body.5i Where the articles provide for the 
filling of vacancies in the board of directors by the 
board except when the holders of two thirds of the 
stock petition for a stockholders’ election, the elec¬ 
tion by the board of two directors disqualified for 
the position is not ground for ordering an election 
of a new board, although it may justify a decree de¬ 
claring the election void.®2 A special agreement by 
the members that in the management of the com¬ 
pany there shall be two votes of equal power, one 
belonging to one member, and the other belonging 
to the two remaining members, applies to the elec¬ 
tion of liquidating trustees, and when one vote is 
cast for one set of trustees, and the other vote for 
another set, there is no election.®® 

§ 27. Commencement and Termination of 
Office 

The commencement and duration of an officer's term 
of office are controlled by the articles of association and 
the by-laws of a joint stock company, and an officer may 
resign. 

Where the by-laws provide that the annual meet- 


41 . Pa.—^Hedge’s Appeal, 63 Pa. 273. 
33 C.J. p 891 note 1. 

42. Mass.—Boston Acid Mfg. Co. v. 
Moring. 15 Gray 211. 

33 C.J, p 892 note 2. 

43. Tex.—McFaddin v. Wiess, Civ. 
App., 168 S.W. 486. 

44. Tex.—^Banner Oil & Gas Co. 
V. Gordon, Civ.App., 236 S.W. 945. 

45. Power to prescribe 

Under a statute which authorizes 
stockholders to prescribe the guali- 


fications of directors, a joint stock 
company has power by by-law to 
declare that no person who is at¬ 
torney against it in a suit shall be 
eligible as a director.—Cross v. West 
Virginia Cent. & P. R. Co., 16 S.E. 
687, 37 W.Va. 342, 18 L.B.A. 682. 

46. N.Y.—^Dudley v. Platt, 118 N.T. 
S. 1058. 

47. Tex.—^Banner Oil & Gas Co. v. 
Gordon, Tex,Clv.App., 236 S.W. 
945. 


48. Mich.—Attorney General v. Mc- 
Vichie, 101 N.W. 562, 138 Mich- 
387. 

49. N.T.—Spraker v. Platt, 143 N.T. 
S. 440, 158 App.Div. 377. 

50. Pa.—Tide Water Pie Co. v. Sat¬ 
terfield, 12 Wkly.N.C. 457. 

51. N.T.—Spraker v. Platt, 143 N.Y. 
S. 440, 158 App,Div. 377. 

52. N.Y.—Spraker v. Platt, supra. 

53. Pa.—In re Imperial Steel Co., 2 
Pa^Dist 826. 
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ing of the company shall be held on a particular 
date, the terms of the officers begin from that date, 
even though they may have been elected on a par¬ 
ticular occasion at a later date.54 An officer may 
terminate his tenure of office by resignation.55 It 
is lawful to procure the resignation of an official 
for the advantage of the company, and with the 
consent of everybody entitled to be heard, and be¬ 
tween the parties such a contract is lawful, even 
though it includes the purchase of stock in the 
company held by such official, to be paid for out 
of the assets of the company, although ordinarily it 
would be void.56 

§ 28. Compensation 

An officer of a Joint stock company who Is also a 
member Is entitled to compensation only by virtue of, 
and in conformity with, an agreement therefor. 

In the absence of an agreement therefor, an of¬ 
ficer of a joint stock company who is also a mem¬ 
ber thereof is not entitled to compensation for 
services performed.57 If by agreement an officer is 
given a salary, he is not entitled to compensation 
for services in addition to his salary.58 

§ 29. Power to Bind Company 

a. In general 

b. By contract 

c. Limitation by statute 

d. Execution of powers 

e. Ratification of unauthorized acts 

Sr. In General 

Generally a joint stock company's articles of asso¬ 
ciation and by-laws determine the power of its officials, 
whose acts, within the scope of their actual or apparent 
authority, bind it and its members during the compa¬ 
ny's existence. 


§ 29 

The control and management of a joint stock 
company may be, and customarily are, intrusted to 
officers, trustees, or a board of directors or man¬ 
agers.^® Their power is generally determinable 
from its articles of association and by-laws.®® In 
the absence of any limitation on their powers,®^ 
officers have the same power, when acting within 
the scope of their authority, to bind the company 
and all the associates which an ordinary partner or 
agent of a partnership has to bind the firm and the 
copartners.®^ However, the acts or declarations of 
an officer will not bind the company unless they 
are within the scope of his ordinary powers or some 
special agency;®® and a person dealing with offi¬ 
cers with knowledge of limitations on their power 
does so at his peril.®^ A general manager’s au¬ 
thority has been held prima facie coextensive with 
the business under his management;®® and, where 
he is placed in charge of the business and held out 
to the public as a general agent, he has power to 
do everything in the transaction of its business that 
the company itself can do, even though the com¬ 
pany’s articles and by-laws limit his authority.®® 
As a member of a partnership under a declaration 
of trust in realty, and as managing trustee, one of 
the partners may bind all the members of the firm 
or trust while acting within the scope of his agen- 
cy.®7 The trustees of one company operating un¬ 
der a declaration of trust may not engage in a 
partnership with the trustees of another company 
so operating, as thereby each set of trustees would 
divest itself of the personal duty to manage and 
control the business confided to its care.®® The 
termination of a joint stock company ends the func¬ 
tions and powers of its trustees or directors, ex- 


54w Pa.—Commonwealth v. McCarty, 
23 Pa.Co. 145. 

55. U.S.—^Raymond v, Colton, N.T., 
104 P. 219, 43 C.C.A. 501, cer¬ 
tiorari denied 21 S.Ct. 921, ISO U. 
S. 639, 45 L,.Ed. 711. 

56. U.S.—^Raymond v. Colton, supra. 

57. Pa.—Matter of Fry, 4 Phila. 
129. 

58. Mich.—^Berry v. Hooper, 146 N. 
W. 275, 179 Mich. 67. 

59. Okl.—^Earlsboro Gas Co. v. Vern 
H. Brown Drilling Co., 62 P.2d 730, 
175 Okl. 320. 

Tex.—Manufacturers' Equipment Co. 
Vs Cisco Clay & Coal Co., 15 S.W. 
2d 609, 118 Tex. 370—Haines v. 
Bankers' Petroleum & Refining Co., 
Civ.App., 273 S,W. 940—^Henderson 
V. Scott Oil & Refining Co., Cly. 


App., 258 S.W. 1082—Willis V. 
Greiner, Civ.App., 26 SW. 858. 

33 C.J. p 881 note 43. 

60. Tex.—Cox v. Lucky Pat Oil & 
Gas Ass'n, Com.App., 241 S.W. 105. 

61. Tex.—^West Side Oil Co. v. Mc- 
Dorm'an, Civ.App., 244 S.W. 167. 

62. N.Y.—^Van Aernam v. Bliestein, 
7 N.E. 537, 102 N.T. 355. 

33 C.J. p 893 note 27. 

XtLStituting litigation 

The power to determine whether 
the company should institute and 
prosecute litigation is, in trustees 
having the control and management 
of the company.—^Henderson v. Scott 
Oil & Refining Co., Tex.Civ.App., 258 
S.W. 1082. 

63. Mich.—McCain v. Smith, 137 N. 
W. 616, 172 Mich. 1. 

Pa.—Abington Dairy Co. v. Reyn¬ 
olds, 24 Pa.Super. 632. 
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64. Mass.—Rand v. Farquhar, 115 
N.E. 286, 226 Mass. 91. 

33 C.J. p 893 note 33. 

65. Tex.—^Martin v. Cummer Mfg. 
Co. of Texas. Civ.App., 259 S.W. 
240, reversed on other grounds. 
Com.App., 272 S.W. 771. 

68. Tex.—Martin v. Cummer Mfg: 

Co. of Texas, supra. 

Registration of articles 

One dealing with an officer is not 
charged with constructive notice of 
the contents of a declaration of trust 
providing for the conduct of its 
business by reason of its being filed 
of record.—Martin v. Cummer Mfg. 
Co. of Texas, supra. 

67. Mass.—Sleeper v. Park, 122 N". 
E, 315, 232 Mass. 292. 

68. Tex.—Phoenix Oil Co. v. McLar- 
ren, Civ.App., 244 S.W. 830. 
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cept for the distribution of its assets among the 
parties entitled.®* 

b. By Contract 

Contracts with Joint stock companies may be made 
only with officers or managers authorized to act for it, 
and contracts made with such officials acting within the 
scope of their authority are binding on it. 

As a rule, contracts with joint stock companies 
may be made only with the officers or managers 
designated by statute or provided for in their arti¬ 
cles of association."® Contracts entered into for 
and on behalf of the company by an officer acting 
within the scope of his authority are binding on 
it;7i but contracts entered into in excess of their 
authority are not binding on it.’^^ Officers have 
power to bind the association by particular con¬ 
tracts incidental to the carrying out of general pow¬ 
ers conferred on them.'^^ Also the company may 
be bound by an officer’s course of conduct carried 
on with the knowledge and implied assent of those 
managing the business.^^ The president of a com¬ 
pany has been held not to have apparent authority 
by virtue of his position to make contracts binding 
on it 

In jurisdictions where less than all the partners 
of a partnership have no authority to confess judg¬ 
ment for a partnership debt, unless authorized by 
the other partn.-rs, as considered in the C.J.S. title 
Partnership § 165, also 47 C.J. p 880 note 70-p 881 
note 95, an officer of a joint stock company who 
was not authorized to do so by the members has 


been held not authorized to give a note authorizing 
confession of judgment against the company.^® In 
the absence of a grant of special authority, it is 
beyond the authority of an officer of a joint stock 
company to contract to give stock of the company 
for services fendered.77 

Contracts with company, A director of a joint 
stock company may make a valid contract with the 
company, if in so doing he deals fairly with the 
stockholders,78 although there is also authority to 
the contrary with reference to trustees.79 Where 
a partnership association is in liquidation and its 
property in the hands of trustees for liquidation, an 
officer not connected with the liquidation may law¬ 
fully purchase claims against the company at a 
discoimt and enforce them at their face value,80 

c. Limitation by Statute 

A joint stock company may not be liable for the acts 
of its officers or directors in vioiation of statutory limi¬ 
tations on their power. 

Where the power of the directors to make con¬ 
tracts is limited by statute and the other contract¬ 
ing party has notice of the limitation, a joint stock 
company may not be liable unless the act is subse¬ 
quently ratified by it.8i Under statutes in some 
jurisdictions relating to the organization of joint 
stock companies and limited partnerships, no lia¬ 
bility for more than a limited amount shall bind 
such association unless the contract be reduced to 
writing and signed by designated officials of the 


69. Tex.—Cook v. Liberty Pipe Line 
Co., Civ.App,. 281 S.W. 221. 

70. Tex.—Manufacturers* Egulp- 

ment Co. v. Cisco Clay & Coal Co., 
15 S.W.2d 609, 118 Tex. 370. 

33 C.J. p 893 note 31. 

Power of member to bind company 
by contract see supra § 16. 

71. Tex.—^Banner OH & Gas Co. v. 
Gordon. Civ.App., 235 S.W. 945. 

33 C.J. p 893 note 29. 

Sale of property 

(1) General power of manager was 
held sufficient to authorize sale and 
delivery of note so as to give trans¬ 
feree thereto good title, notwith¬ 
standing manager’s lack of power 
to Indorse, the form of transfer be¬ 
ing immaterial.—^Martin v. Cummer 
Mfg. Co. of Texas, Tex.Civ.App., 
259 S.W. 240, reversed on other 
grounds, Com.App., 272 S.W. 771, 

(2) President was held to have 
power to sell and pass title to notes 
payable to the order of the associa¬ 
tion, and also to fix the liability of 
the association by an indorsement of 
such notes.—^Martin v. Cummer Mfg. 
Co. of Texas, supra* 


(3) It has been held that a stock¬ 
holder or officer has no power or au¬ 
thority with regard to the sale of 
land belonging thereto except that 
granted by the articles of associa¬ 
tion or resolutions of the stockhold¬ 
ers.—Spotswood V. Morris, 85 P. 
1094, 12 Idaho 360, 6 L.R.A.,N.S., 665 
—33 C.J. p 893 note 85. 

72. Tex.—^Manufacturers’ Equip¬ 
ment Co. V. Cisco Clay & Coal Co., 
15 S.W.2d 609, 118 Tex. 370—Willis 
V. Greiner, Civ.App., 26 S.W. 858. 

Sale of property ! 

Contract for sale of company’s 
property, entered into by managers 
not possessing power therefor, is 
not binding on the company.—^vit 
V. Chicago Title & Trust Co., Ill. 
App., 65 N.E,2d 130. 

73. Pa,—^Pairman Bros, v, Ogden 
Gas Co., 161 A, 634, 106 Pa.Super. 
130. 

33 C.J. p 893 note 34. 

Negotiable paper 

<1) Officers authorized to employ 
persons to drill oil well had author¬ 
ity to give ordinary note or obliga¬ 
tion binding association for balance 
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due them.—Pairman Bros. v. Ogden 
Gas Co., supra. 

(2) Other cases see 33 C.J. p 893 
note 34 [bj. 

74. Mass.—^Horgan v. Morgan, 124 
N.E. 32, 233 Mass. 381. 

33 C.J. p 893 note 28. 

75. Tex.—Manufacturers* Equip¬ 
ment Co. V. Cisco Clay & Coal Co., 
15 S.W.2d 609. ,118 Tex. 370. 

76. Pa.—Pairman Bros. v. Ogden 
Gas Qo., 161 A. 634, 106 Pa.Super. 
130. 

77. U.S.—^Dickinson v. Matheson 
Motor Oar Co., C.C.Pa., 161 P. 874, 
affirmed 171 P. 646, 97 C.C.A. 29. 

73. Mich.—Mack v. Engel. 131 N.W. 

92, 165 Mich. 540. 

33 C.J. p 893 note 37. 

79. Mass.—^Digney v. Blanchard, 115 
N.E. 424, 226 Mass. 335. 

sa Mich.—^Morris v. Imperial Cap 
Co., 98 N.W. 5, 135 Mich. 47*6. 

81. Pa.—Pittsburg Melting Co. v* 
Reese, 12 A. 362, 118 Pa* 355. 

33 C.J. p 893 note 40* 
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association,S2 and a contract made in disregard of 
the statute is not enforceable against the compa¬ 
ny's or against the other party thereto,^^ although 
it has been held that, if the spirit of the statute is 
complied with, the liability will be binding on the 

association.^^ 

It has been held that the transfer by indorsement 
of notes held by an association in payment of a 
valid debt does not incur a liability within the let¬ 
ter of the statute.^® The company cannot retain 
property and disclaim liability for the price for 
failure to comply with the statute.^^ Where under 
some circumstances the indebtedness might have 
been legally incurred and the action of the officers 
and members of the association in knowingly per¬ 
mitting the indebtedness to be incurred lead those 
dealing with the company to believe that the re¬ 
quired authority had been given, the debts will be 
valid obligations of the company.88 Individual 
members may be estopped to question the validity 
of a contract under such statutes by their acts in 
recognizing the validity of the contracts^ 

d. Execution of Powers 

Where the officers of a Joint stock company act un¬ 
der special and limited powerSf their acts must be in 
strict conformity therewith or the company may not be 
bound thereby. 

Where the officers of an association act under 
special and limited powers, their acts must be in 
strict conformity therewith or the society may not 
be bound thereby.^® However, the mere fact that 
the members of the board of managers were not all 
present at a special meeting raises no presumption 
that the meeting was irregular.^^ One of the trus¬ 
tees of an unincorporated association, who did not 
sign a lease naming the trustees as lessors, may 
adopt the action of the other trustees in signing it. 


and, having adopted their act, may join in an ac¬ 
tion to enforce the agreement to pay rent.^2 So 
a contract, signed in the associate name of trustees 
and sealed without formal authority, becomes bind¬ 
ing on the trust if a majority of the trustees ex¬ 
pressly or impliedly by parol afterward adopt it.^^ 
In an action against a joint stock association on a 
promissory note which is proved to have been 
signed by officers of the association authorized to 
sign it, and discoimted by plaintiff, it is not neces¬ 
sary to prove that money lent was actually applied 
for the benefit of the association.®^ 

e. Ratification of Unauthorized Acts 

A joint stock company which ratifies the unauthor« 
Ized acts of its officers becomes bound thereby. 

Although the contract or other act of an officer 
of a joint stock association was originally unau¬ 
thorized, yet the society may ratify it and thus be¬ 
come bound thereby,®® as where the association ac¬ 
cepts the benefits of the unauthorized transaction®^ 
or brings suit thereon.®7 Ratification may occur 
without formal action at a regular meeting.®^ The 
approval of an unauthorized act does not amount to 
ratification unless the association had knowledge of 
all the material facts,®® as where members, with¬ 
out knowledge that the officer exceeded his author¬ 
ity, deal with the proceeds of the unauthorized con¬ 
tract.^ Officers who make an tmauthorized con¬ 
tract cannot ratify it.® 

§ 30 . Duties and Liabilities to Members 

The articles of association regulate the duties of the 
officers and directors of a joint stock company, and such 
officers and directors may be held liable for Injury re¬ 
sulting from a violation thereof. 

The articles of association of a joint stock com- 
, pany regulate the duties of the officers of such a 


82. Pa.—Mercantile Nat. Bank v. 
Lauth, 21 A. 1017, 143 Pa. 53. 

33 C.J. p 893 note 31. 

83. Mich.—Geel v. Goulden, 134 N. 
W. 484, 168 Mich. 413. 

33 C.J. p 893 note 42. 

84. Mich.—^Hoyt v. Paw Paw Grape 
Juice Co., 123 N.W. 529, 158 Mich. 
619. 

85. Mich.—Shaw v. Brown, 87 N.W. 
757, 128 Mich. 573. 

80L Pa.—Pittston Engine & Machine 
Co. V. Fuller, 11 Pa.Co. 182. 

87. Pa.—^Yaryan Co. v. Pennsyl¬ 
vania Glue Co., 36 A. 1080, 180 Pa, 
480, 40 Wkly.N.C. 175, 

33 C.J. p 894 note 46. 

88. Mich.—Armstrong v. Steams, 
121 N.W. 312, 156 Mich. •597. 

89. Mich.—Mack v. Engel, 131 N.W, 
92, 166 Mich. 540. 

48 C.J.S.-67 


90. CaL—^McMillan v. Greenamyer, 
199 P, 841, 53 Cal.App. 13, 

91. Mich.—Stradley v. Cargill El. 
Co., 97 N.W. 776, 135 Mich. 867. 

92. Mass.—Hull v. Newhall, 138 N. 
E. 249, 244 Mass. 207. 

93. Mass.—^Rand v. Farqtuhar, 115 
N.E. 286, 226 Mass. 91. 

94. N.H.—Schuylerville Nat. Bank 
V. Van Derwerker, 74 N.H. 234, 

95- Tex.—Waurifca Oil Ass*n No. 1 
V, Ellis, Civ.App., 232 S,W. 864. 
motion overruled, 264 S.W. 1032. 

33 C.J, p '894 note 65. 

96. Tex.—Woodson Mill & Elevator 
Co, V. Burrus Mill & Elevator Co„ 
Civ.App., 67 S.W.2d 945, error dis¬ 
missed—Woodson Mill & Elevator 
Co. V. Graham Mill & Ble-yator fio., 

897 


5.7 S.W.2d 943, error dismissed— 
Waurika Oil Ass'n No. 1 v. Bills, 
Civ.App., 232 S.W. 364, motion 
overruled, 254 S.W. 1032—Willis v. 
Greiner, Civ.App., 26 S.W. 858. 

33 CJ. p 894 note 56. 

97. U.S.—^Park v. Kelley Axe Mfg. 
Co., Ky., 49 P. 61S, 1 O.C.A. 395; 
Cox V. Lucky Pat Oil & Gas Ass’n, 
Com.App., 241 S,W. 105. 

98. Tex,—^West Side Oil Co. v. Me- 
Dorman, Civ.App., 244 S.W. 167. 

99. Tex.—West Side Oil Co. v. Mc- 
Dorman, supra. 

1- Ind.—^Manning v. Gasharie, 27 
Ind. 399. 

Tex.—West Side Oil Co, v. McDor- 
man, Civ.App., 244 S.W. 167. 

1 2. Mich.—Hotchin v. Kent, S Mich. 

I 526. 
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company to its members.* Its officers and directors 
occupy a fiduciary position of trust and agency,^ 
and are bound to discharge their duties with the 
utmost care and good faith.5 Ordinarily it is the 
duty of a company official to obey instructions from 
the board of directors with respect to the man¬ 
agement and distribution of the compan/s proper¬ 
ty and the collection of moneys due it.® 

For injury to the company proximately resulting 
from their fraudulent acts or omissions company 
officials are liable in damages.^ without apportion¬ 
ment or qualification.® Also officials who use the 
property of the company for purposes beyond their 
powers are personally liable for actual loss to the 
company,® and are not excused by their honest be¬ 
lief that such action would benefit the company.^® 
Directors who in violation of the by-laws incur an 
indebtedness beyond the available capital of the as¬ 
sociation are not entitled to indemnity or contribu¬ 
tion from other stockholders who do not assent.^^ 

Stockholders who have an equitable or beneficial 
interest to the extent of the shares which they hold 
in the association’s property are entitled to an ac¬ 
counting against an official who violates his trust 
in dealing with the property of the company.^* A 
director having no notice of the action of the other 
directors in misappropriating the company’s money 
is not bound by their action, and is not estopped to 
complain of such action.!® 

Member's failure to object or acquiescence. The 
failure of a member to object to the acts of the offi¬ 


cials of the company and the retention of benefits 
arising therefrom may estop him to object there¬ 
to.!^ Consent to, or acquiescence of members in, 
the mode of conducting business is in effect a modi¬ 
fication of by-laws, and the officers are not liable 
for negligence in not performing duties in accord¬ 
ance with the by-laws.!® 

§ 31. Liabilities to Third Persons 

An officer or director of a Joint stock company Is per¬ 
sonally liable for torts committed in the course of his 
duties, and he may be held liable on contracts he makes 
in behalf of the company, unless they were contracted 
solely on the credit of the company. 

It has generally been held that, apart from his 
liability as a member, an officer who enters into a 
contract in behalf of the association is liable there¬ 
on as an individual, irrespective of the liability of 
the associate members.!® Where, however, the offi¬ 
cer does not contract in his individual capacity, or 
on his individual credit, but, on the contrary, credit 
is given to the association, he is not liable on the 
contract except as a member in common with his 
associates.!^ 

Unauthorized contracts. Contracts in behalf of 
the company, made by an officer without or in ex¬ 
cess of his authority, although not binding on the 
company, as considered supra § 29 b, are binding 
on him individually, and accordingly he may be 
proceeded against alone.!® 

Torts, Officers of a joint stock company are li¬ 
able as such for a tort committed by them in the 
course of their duties.!® 


V. BIGHTS, POWERS, AND IiIABILITIES OP COMPANIES 


§ 32. Rights and Powers 

Thft rights and powers of a joint stock company are 
governed by statute and Its articles of association. 

The rights and powers of a joint stock company 


ordinarily are governed by the articles of associa¬ 
tion, subject, of course, to such limitations as may 
exist at common law or by statute.®® Such a com¬ 
pany has powers and privileges not possessed by 


3. N.T.—Bray ▼. Farwell, 81 N.T. 
600. 

4- U.S.—^Merger Mines Corporation 
V. Grismer, C.C.A.Wash., 137 P.2cl 
335—Blum V. Fleishhacker, B.C. 
Cal., 21 F.Supp. 527. 
l^.T.—Snyder v. Lindsey, 52 N.B. 592, 
157 N.T. 616. 

Tex.—Haines v. Bankers* Petroleum 
& Refining Co., Clv.App., 273 S.W. 
940. 

6. Tex—^Haines v. Bankers’ Petro¬ 
leum & Refining Co., supra. 

8. Tex.—^Haines v. Bankers’ Petro¬ 
leum & Refining Co., supra. 

7. Tex.—^Haines v. Bankers’ Petro¬ 
leum & Refining Co., supra. 


8. Tex—^Haines v. Bankers’ Petro¬ 
leum & Refining Co., supra. 

9 . Neb.—Sheldon v. BiUs, 166 N.W. 
117, 102 Neb. 93. 

10. Neb.—Sheldon v. Bills, supra, 

IL Ohio.—^McFadden v, Leeka, 28 
N.E. 874, 48 Ohio St. 513. 

12. N.T.—Snyder v. Lindsey, 52 N. 
B. 592, 157 N.T. 616. 

33 C.J. p 894 note 63. 

13. Neb.—Sheldon v. Bills, 166 N. 
W. 117, 102 Neb. 93. 

14. m. —^Hossack v. Ottawa Dev. 
Ass’n, 91 N.E, 439, 244 Ill. 274. 

33 C.J. p 395 note 71. 

15. Vt.—^Henry v. Jackson, 37 Vt 
43L 


16, Tex—^Barnett v. Cisco Banking 
Co., Civ.App., 253 S.W. 339. 

33 C.J. p 895 note 74. 

17, Mass.—^Prost v. Thompson, 106 
N.E. 1009, 219 Mass. 360. 

33 C.J. p 895 note 75. 

18, Mich.—McCain v. Smith, 137 N. 
W. 616, 172 Mich. 1. 

Pa.—^Baltimore & Ohio R. Co. v. Wil- 
kirs, 10 Pa.Co, 269. 

18. Tex.—^Fisheries Co. v, McCoy, 
Civ.App., 202 S.W. 343. 

33 C.J. p 895 note 78. 

20. Md.—^Reffon Realty Corp. v. 
Adams Land <& Building Co., 98 A. 
199, 128 Md. 656. 

Tex—Henderson v. Scott Oil & Re¬ 
fining Co., Civ,App., 258 S.W. 1082. 
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individuals or partnerships.21 It may use a com¬ 
mon seal and make by-laws by 'which it shall be 
governed.22 Jn the absence of statutory prohibi¬ 
tion, the company may buy its own stock.23 

§ 33. - As to Contracts 

A Joint stock company may Issue or receive nego¬ 
tiable paper In its own name and may enter Into con¬ 
tracts exempting Its members from personal liability 
thereon. 

Contracts with joint stock companies can be made 
only with the authorized officers or agents thereof, 
as discussed supra § 29 b. In so far as the ne¬ 
gotiability of its bonds is concerned, the company 
may be regarded as a joint quasi-corporate enti- 
ty.24 Obligations issued in its name on its general 
credit and binding all of its assets comply with the 
requirements of a negotiable instrument, although 
they exclude the individual liability of members of 

the association.25 

A joint stock company may enter into a contract 
exempting its members from personal liability 
thereon.26 Thus the issue of its bonds and coupons 
with a stipulation against personal liability of the 
stockholders has been held valid.27 A statutory re¬ 
quirement that partnership associations use their 
full names in promissory notes has reference only 
to papers made by it and not to a note made to it^^ 

§ 34 , As to Taking and Conve 3 dng 

Property 

A joint stock company cannot hold or convey real es¬ 
tate In the company name, unless authorized to do so by 
statute; but It may take and convey title through trus¬ 
tees or in the names of the individual members. 

An unincorporated association cannot as such 
take and hold real estate unless authorized to do so 
by statute,29 although its right to hold real estate 


§ 34 

may be questioned only by the state.29 However, in 
some jurisdictions by statute a joint stock company 
is authorized to receive conveyances of real estate 
in its name and to convey it and, where the law 
governing corporations is applicable to a statutory 
joint stock company, a deed may be made to such 
company as a separate entity.3 2 

The officers of the company may make a convey¬ 
ance of real estate where duly authorized to do so 
by the individual members, although the title there¬ 
to is in the members.23 A deed executed by a stat¬ 
utory limited partnership association and also by the 
individual members and stockholders is sufficient to 
convey title to its lands.24 An attempt to convey 
to an association not authorized to take and hold 
real estate may properly be construed as a grant to 
those who are properly described in the deed, who 
thus become tenants in common and the court 
may inquire as to the persons composing the associ¬ 
ation and as to the interest of those not named in 
the deed as well as of those who are named.26 A 
joint stock company which changed its name has 
been held to have title to property deeded to it in 
its former name by a deed delivered to its president 
who continued in office after the change of name.27 

Where land is paid for with* money of the associ¬ 
ation, the outstanding certificates may be regarded 
as an equitable lien on the property's and as repre¬ 
senting the holders’ interests in the property.29 
Where substantially all the capital of a joint stock 
association is invested in real property necessary in 
the transaction of the company’s business, a sale 
thereof in exchange for shares in another corpora¬ 
tion is ultra vires, and may be enjoined at the in¬ 
stance of a single dissenting stockholder.^® 

Where title held by trustees. Although at com¬ 
mon law the association cannot as a separate entity 


21. Mo.—•Williams v. United States 
Express Co., 191 S.W. 1087, 195 
Mo.App. 362. 

22. Idaho.—Spotswood v. Morris, 85 
P. 1094, 12 Idaho 3-60, 6 L.R.A.,]Sr. 
S., 665. 

23. N.T.—Booth V. Dodge, 69 N.Y.S. 
673, 60 App.Div. 2-3. 

24. N.T.—^Hihbs v. Brown, 82 N.E. 
1108, 190 N.T. 167. 

Bonds, debentures, and coupons of 
corporations see Corporations §§ 
1146-1170. 

25. N.T.—^Hibbs v. Brown, supra.. 

33 C.J. p 895 note 84. 

Negotiability of corporate bonds in 

general see Corporations § 1148. 

26. Tex.—George v. Hall, Civ.App., 
2^2 S.W. 174. 

27. N.T.—Hibbs ▼. Brown, 98 N.T. 


S. 353, 112 App.Div. 214, affirmed 
82 N.E. 1108, 190 N.T. T67. 

28. Mich.—Shaw v. Brown, 87 N.W. 
757, 128 Mich. 573. 

29- Mass.—Byam v. Bickford, 2 N. 
E. 687, 140 Mass. 31. 

33 C.J. p 896 note 90. 

30- N.T.—^Howell v. Earp, 21 Hun 
1393. 

31. Mass.—^Edwards v. Warren Lin- 
oline & Gasoline Works, 47 N.E. 
502, 168 Mass. 5-64, 38 L.R.A, 791. 

32- Mich.—^First Nat. Bank v. Van- 
den Brooks, 172 N.W. 582, 206 
Mich. 177. 

33. Neb.—^Batty v. Adams Co., 20 N. 

W. 15, 16 Neb. 44. 

33 C.J. p 896 note 89. 
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34i U.S.—Richmond Cedar Works v. 
Pinnix, D.C.N.C., 208 F. 785. 

35. Mass.—^Byam v. Bickford, 2 N. 
E. 687, 140 Mass. 31. 

N.H.—Hunt V. Wright, 47 N.H. 396, 
93 Am.D. 451. 

36. U.S.—Pratt v. California Min. 
Co., C.C.Nev., 24 F. 869. 

37. Tex.—Willson v. Kuhn, Civ. 
App., 96 S.W.2d 236. 

36. Pa.—Crawford v. Gross, 21 A. 
336, 140 Pa. 297. 

39. Mich.—^Near v. Donnelly, 44 N. 
W. 1118, 80 Mich. 130. 

Wis.—Strlngham v. Durkee, 8 Wis. 

1 . 

40. Pa.—Carter v. Producers' & Re¬ 
finers’ OU Co.. 30 A. 391, 164 Pa. 
463- 
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take or convey title to land, the association may be 
organized for the purpose of bu>dng and selling 
lands through the instrumentality of trustees who 
take and hold as joint tenants in trust for the bene¬ 
fit of the persons composing the association,^i and 
this may be done without statutory authority.** 2 a 
deed of trust is not void by reason of the incapacity 
of the beneficiary to take and hold the title, as in 
contemplation of law the association is a mere co¬ 
partnership composed of associates whose identity 
may be ascertained.'*^ 

Where a deed of trust is executed, the equitable 
rights of the parties and the nature of the trust in 
accordance with which the trustees take title to the 
land must be determined by the provisions of the 
agreement.**^ A deed to trustees and their heirs 
and assigns is not of itself a declaration of trust for 
the benefit of a joint stock company, but conveys an 
absolute title to the grantees named.*^ The fact 
that one of the managers of the company is also a 
member of a partnership which received a convey¬ 
ance authorized by the company’s board of man¬ 
agers in satisfaction of a bona fide indebtedness is 
not sufficient to invalidate the conveyance in equity, 
inasmuch as the property of the company must be 
appropriated to the payment of its honest debts.*® 
The trustees may dispose of the property if ex¬ 
pressly authorized to do so by the articles of as- 
sociation.*7 

§ 35. Liabilities 

The liability of a Joint stock company as to particu¬ 
lar ctaims has been adjudicated. 

A joint stock company whose operative existence 
has been ended by its retirement from business and 
the sale of all its assets under a novated contract by 
which the company's debtors agreed to release it 


from liability and look to specified assets and indi¬ 
viduals for reimbursement has been held not liable 
in an action by a trustee who was a party to the 
contract on a debt incurred by the company, unless 
and until such sale is set aside.*® 

§ 36. - On Contract 

The power of officers and committees to bind a 
joint stock company is discussed supra § 29. 

Examine Pocket Parts for later cases. 

§ 37. -For Tort 

A Joint stock company is liable for Its torts. 

A joint stock company is liable for torts commit¬ 
ted in the prosecution of its business.*® Thus an 
action for libel may be maintained against a joint 
stock association editing a newspaper or other peri¬ 
odical in which the libel is published.®® A company 
is liable in trespass for removing coal, under an act 
imposing a penalty therefor on ‘"any person or cor- 
poration.”®! 

§ 38. - Crimes and Penalties 

A Joint stock company Is Indictable as a legal entity 
for violation of federal statutes regulating commerce and 
may be punished by a fine chargeable against Its assets. 

For the purposes of indictment under the federal 
statutes, imposing liability for violation of the act 
to regulate commerce, an express company organ¬ 
ized as a joint stock company is indictable as a le¬ 
gal entity,®2 and its assets may be charged with a 
liability for a penalty and the company personified 
so far as to collect a fine by a proceeding against 
it by the company name.®® So a joint stock compa¬ 
ny may be treated as a quasi corporation and sub¬ 
ject to a penal action for an offense pimishable only 
I by fine.®* 


VI. ACTIOITS BY OB AGAINST COMPANIES, MEMBERS, OR OFFICERS 


I 39. In General 

The general rules governing civil actions, including 
those as to venue and change of venue, apply to actions 
by or against Joint stock companies, their members, or 


officers. An action at law cannot be maintained between 
members or between a member and the company relative 
to their rights and liabilities as members until an ac¬ 
counting, but an action in equity may be proper. 


41. Idaho.—Spots wood v. Morris, 85 
P. 1094, 12 Idaho 360, 6 L..R.A.,N. 
S., 665. 

33 C.J. p 896 note 99. 

Power to create trust for benefit of 
joint stock company see the C.J. 

S. title Trusts § 23, also 65 C.J. p 
234 note 21. 

42. IT.S.—Roberts v. Anderson, N. 

T. , 226 P. 7, 141 C.C.A. 121. 

43. Ill.—^Hart v. Sesnnour, 35 N.R 
246, 147 Ill. 598. 

44. Ill.—^Hart v. Seymour, supra, 

45. IlL—^Hart v. Seymour, supra. 


40. Mich.—Stradley v. CargdH El* 
Co., 97 N.W. 775, 135 Mich. 367. 

47. Tex.—Cox v. Lucky Pat Oil & 
Gas Ass’n, Com.App., 241 S.W. 105. 

43. Tex,—Cook v. Liberty Pipe Line 
Co., Civ.App., 281 S.W. 221. 

49. N.T.—^Van Aemam v. McCune, 
32 Hun 316, affirmed 7 N.E. 537, 
102 N.T. 356. 

Pa.—Oak Ridge Coal Co. v. Rogers, 
108 Pa. 147. 

50. N.T.—^Van Aemam v. Bleistein, 
7 N.B. 537, 102 N.T. 355. 
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5L Pa.—Oak Ridge Coal Co. v. 
Rogers, 108 Pa, 147. 

52. U.S.—^U. S. V. Adams Express 
Co., Ohio, 33 S.Ct S78, 229 U.S. 
381, 67 L.Ed. 1237—U. S. v. Amer¬ 
ican Express Co., D.C.N.Y., 199 P. 
321. 

53. Ky.—American Express Co. v. 
Commonwealth, 186 S.W. 887, 171 
Ky. 1. 

54. U.S.—U, S. V. Adams Express 
Co., Ohio, 33 S.Ct. 878. 229 U.S. 
381, 57 L.Ed. 1237. 
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In actions against trustees of a joint stock com¬ 
pany for breach of trust, misconduct, and misap¬ 
plication of trust funds, the rules governing in cases 
of trust and the appointment of receivers for trust 
estates apply. Accordingly an injunction may be 
granted to protect the property of an unincorporat¬ 
ed association against pretended trustees charged 
with wasting 

Venue. In an action against a joint stock com¬ 
pany to cancel a deed where service on the compa¬ 
ny is complete by service on its proper officers, a 
trustee also named in the suit as a defendant has 
no right to insist on the suit being transferred to 
another county.57 A general appearance has been 
held to waive any right to have the suit tried in 
another county.58 

Between members or member and company. In 
accordance with the rule that an action at law ordi¬ 
narily is not maintainable between partners or be¬ 
tween a partner and his firm, as considered in the C. 
J.S. title Partnership, §§ 107-109, also 47 CJ. p 802 
note 15-p 804 note 26, p 825 notes 38-39, a member 
of a joint stock company, unless authorized by stat¬ 
ute, cannot maintain an action at law against other 
members in respect of their mutual rights and lia¬ 
bilities as members^^ until there has been an ac¬ 
counting and settlement of the company's affairs, 
since he would thus appear personally on both sides 
of the record.®! A member cannot sue the compa¬ 
ny on a claim arising out of their prosecution of a 
joint enterprise; his remedy is to assert his claim 
in an accounting.®^ However, an action will lie be¬ 
tween members if the obligation or contract is sep¬ 
arate and distinct from all other matters between 


the parties, and can be determined without going in¬ 
to the partnership accoimts.®^ Also a firm, some 
but not all of whose members are members of a 
joint stock company, may maintain an action against 
other members for goods sold, unless the nonjoin¬ 
der is properly pleaded.®^ 

One member may maintain a bill in equity against 
the others for the adjustment of their rights and 
have an accounting if justice requires it.®® Never¬ 
theless a court of equity will not interfere between 
members in matters properly the subject of inter¬ 
nal management,®® unless it is called on to inter¬ 
fere to give effect to the will of the majority against 
a factious minority,®^ or unless the majority has 
been or is doing, or is about to do, an illegal act.®® 

The company may maintain an action against a 
member who has committed a tort and fraud against 
it to compel him to account for his mala fides,®® 
without any previous accounting*^® or dissolution of 
the company.7! 

To marshal assets. In order for the court prop¬ 
erly to marshal the assets of a joint stock company 
it has been held that it must have before it all per¬ 
sons claiming a share in such assets.*^^ 

I 40. Process 

Service of process on Joint stock companies In com¬ 
pliance with statutory requirements Is sufficient. 

Service of process on joint stock companies is 
sufficient under statutes so providing where made 
on specified officers'^® or by leaving a copy of the 
writ at the principal office of the company during 
office hours,and will support a default judgment 


65. Tex.—^Bingrham v. Graham, Civ. 

App., 220 S.W. 105. 

Dealing’s with subject matter 
Slight groimds are sufficient to 
authorize the court to set aside a 
director's dealings with the subject 
matter of his trust or agency.— 
Merger Mines Corporation v, Gris- 
mer, C.C.A.Wash., 137 F.2d 335— 
Blum V. Fleishhacker, D.C.Cal., 21 
P.Supp. 627. 

60. Tex.—Woodward v. Smith, Civ. 
App.. 253 S.W. 847. 

57. Tex.—^Limpia Royalties v. Cow- 
den. Civ.App., 34 S.W.2d 481. 

68. Tex.—Limpia Royalties v. Cow- 
den, supra. 

Waiver of right to change of venue 
generally see the C.J.S. title Ven¬ 
ue § 216, also 67 C.J. p 218 note 
70-p 220 note 89. 

69. Tex.—^Hardee v. Adams Oil 

Ass'n, Civ.App., 254 S.W. '602. 

33 C.J* p 888 note 43. 


60. Tex.—^Hardee v. Adams Oil 
Ass'n, supra. 

61. Vt—Walker v. Wait, 60 Vt. 668. 

62. Tex.—^Brodage v. Greenwood, 
Civ.App., 261 S.W. 453. 

63. K.T.—Crater v. Bininger, 45 N. 
T. 546. 

64- N.T.—Kingsland v. Braisted, 2 
Lans. 17. 

65- Tex.—^Hardee v. Adams Oil 
Ass'n, Civ.App., 254 S.W. '602. 

33 C.J. p 888 note 46. 

Contribution between members see 
infra § 20. 

66. Pa.—^Fareira’s Appeal, 3 Walk. 
416. 

67. Pa.—^Farelra's Appeal, supra. 

68; Pa.—^Fareira’s Appeal, supra. 

69. Tex.—^Haines v. Bankers' Petro¬ 
leum & Refining Co., Civ,App., 273 
S.W. 940. 

TO. Tex.—^HAines v. Bankers' Petro¬ 
leum & Refining Co., supra. 
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71. Tex.—^Haines v. Bankers' Petro¬ 
leum & Refining Co., supra. 

72. Tex.—^Howe v. Keystone Pipe & 
Supply Co.. 278 S.W. 177, 115 Tex. 
158. 

73. Designatiou 

Under statute naming president 
and secretary of joint stock compa¬ 
ny as persons on whom citation may 
be served, fact that president and 
secretary, who were also trustees of 
company, were designated as trus¬ 
tees did not affect validity of serv¬ 
ice.—^Limpia Royalties v. Cowden, 
Tex.Civ.App., 94 S.W.2d 481. 

Service on trustees and numaglng 
officers has been held sufficient.— 
Limpia Royalties v. Cowden, supra. 

74. Tex.—Bozeman v. Arlington 
Heights Sanitarium, Civ.App., 134 
S.W. 2d 360, error refused. 

Zutended result 

The statute contemplates that the 
company or association. Its officers 
or agents, will, in ordinary course 



JOINT STOCK COMPANIES 


48 C.J.S. 


§ 41 

against a companyJ*^ At least under permissive 
statute,if the company was organized in a for¬ 
eign jurisdiction and has substantially the power 
and character of a corporation, it may be served 
with, process in the same manner as foreign corpo¬ 
rations are served.*^^ The classification of a com¬ 
pany by the statutes of the jurisdiction in which it 
w^s organized is not conclusive in other jurisdic¬ 
tions. 

I 41. Parties 

a. In general 

b. Statutory provisions 

a. In G^end 

A Joint stock company cannot sue or be sued In its 
company name as an entity, unless authorized by stat¬ 
ute; but the action must be in the name of all the mem¬ 
bers or In the name of trustees, where they have legal 
title to the company's property and control It. 

In the absence of constitutional or statutory au¬ 
thorization, considered infra subdivision b of this 
section, a joint stock company cannot be sued in 
its company name alone,as an entity,or in the 
name of its officers.*^ It is subject to be sued as a 
partnership,and all the members are proper and 
necessary parties to an action at law either by or 
against it,^3 although nonjoinder does not abate the 
action unless pleaded^^ and the names of the omit¬ 
ted members given,^5 

Suit by or against trustees. Trustees having a le¬ 
gal title to the company’s property and the author¬ 
ity to manage its affairs are entitled to maintain a 


suit,S® but in such case the company itself cannot do 
so, 87 and the members are not necessary parties to 
the suit.88 Such trustees may also be sued,89 and 
neither the company^® nor its members and benefici- 
aries^i are necessary parties. 

It has been held that an action will lie by trustees 
of a joint stock company against subscribers of cap¬ 
ital stock who have failed to pay their subscrip¬ 
tion, although both parties may be members of the 
company and partners.®^ jn a suit against the trus¬ 
tees of a joint stock company to compel an account 
and settlement of the affairs, the stockholders being 
numerous, and defendants having legal power over 
the property, the biU is properly filed by one of the 
stockholders in behalf of himself and others.93 A 
stockholder or stockholders may, in their own name 
and in the name of the company, sue trustees hav-‘ 
ing the management and control of the company 
for a breach of trust but an unknown or un¬ 
named person or persons cannot sue in the name of 
the company, without the consent of the trustees.^5 

b. Statutory Provisions 

Under constitutional or statutory provisions provid¬ 
ing therefor, a joint stock company may sue or be sued 
In the name of a designated officer, or In the name of 
the company, or as a corporation, and the members are 
not necessary, although they may be proper, parties. 

The hardship resulting from the great inconven¬ 
ience of making all the members of large unincor¬ 
porated companies parties to actions by and against 
outsiders have been productive of remedial legis- 
lation.88 Under various constitutional or statutory 


of events, find the writ, or be legally 
charged with failure to do so.— 
Bozeman v. Arlington Heights Sani¬ 
tarium, supra. 

75. Tex.—Phoenix Oil Co. v. Illinois 
Torpedo Co., Clv.App., 261 S.W, 
487. 

76, U.S.—^Kirby v. Louismann-Cajp- 
en Co., D.C.Ky., 221 P. 267. 

3‘8 C.J. p 897 note 18. 

]poreigu or domestic companies 
Under some statutes a similar pro¬ 
vision is made with respect to all 
joint stock companies, foreign or 
domestic.—-Williams v. U. S. Ex¬ 
press Co., 191 S.W, 1087, 195 Mo.App. 
362—33 C.J. p 897 note 19. 

77, Minn.—State v. Adams Express 
Co., 68 N.W. 1065, 66 Minn. 271, 
38 Ii.R.A. 226. 

S3 O.J. p 897 note 17. 

Service of process on foreign corpo¬ 
rations see Corporations §§ 1937- 
1949. 

78. U.S.—^Liverpool & London Life 
& Fire Ins. Co. v, Oliver, Mass., 10 
Wall. 666, 19 L.Ed. 1029. 

Ohio.—State v. U. S. Express (go,, 2 


Ohio S. & C. P. 257, 1 Ohio N.P. , 
259. 

79. U.S.—Roberts v. Anderson, N.Y., 
226 F. 7, 141 C.O.A. 121. 

Idaho.—Spots wood v. Morris, 86 P. 
1094, 12 Idaho 360, 6 L.R.A.,N.S., 
665. 

SO. N.Y.—^Messier v. Schwarzkopf & 
Dorer. 71 N.Y.S. 241, 35 Misc. 72. 

81. U.S.—Roberts v. Anderson, N. 
Y., 226 F. 7, 141 C.C.A. 121. 

82. Tex.—Industrial Lumber Co. v. 
Texas Pine Land Ass’n, 72 S.W. 
875, '31 Tex.Civ.App. 375. 

83. U.S.—Roberts v. Anderson, N. 
Y., 226 F. 7, 141 C.C.A. 121. 

33 C.J. p 897 note 23. 

84. D.C,—^Parker v. Heald, 29 App. 
D.C. 35. 

N.Y.—^Allen v. Sewall, 2 Wend. 327, 
reversed on other grounds, Sewall 
V. Allen, 6 Wend. 336, 

85. H.Y.—^Kingsland v. Braisted, 2 
Lans. 17. 

80. Tex.—^Richardson v. Beasley, 
Oiv.App., 50 S.W.2d 420. 

33 O.J. p '897 note 29. 
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87. Mass.—^Hull v. Newhall, 138 N. 
E. 249, 244 Mass. 207. 

88. N.J.—Simson v. KUpstein, 102 
A. 242, 88 N.J.Eq. 229. 

89. Tex.—^Richardson v. Beasley, 
Civ.App., 50 S.W.2d 420—^Moss v. 
Republic Supply Qo., Civ.App., 240 
S.W. 326. 

oa Tex.—Bingham v. Graham, Civ. 

App„ 220 S.W. 105. 

91- Tex.—Conally v. Lyons, 18 S.W. 

799, 82 Tex. 664, 27 Am.S.R. 936. 

3-3 C.J. p 897 note 34. 

92. N.Y.—Townsend v, Goewey, 19 
Wend. 424, 32 Am.D. 514. 

33 C.J. p 897 note 28. 

93. N.Y.—^Mans v. Butler, 2 Barb. 
Ch. 362. 

94. Tex.—^Henderson v. Scott Oil & 
Refining Co., Civ.App., 258 S.W. 
1082. 

95. Tex.—^Henderson v. Scott Oil & 
Refining Co., supra. 

96. U.S.—Roberts v. Anderson, N. 
Y., 226 F. 7, 11, 141 C.C.A. 121. 

N.Y.—Westcott V. Fargo, 61 N.Y. 
542, 19 Am.R. 300. 
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provisions such associations may sue and be sued in 
the name of a designated officer, as the president or 
treasurer of the company,^7 or in the name of the 
company,^^ or as a corporation.^^ 

The joinder of stockholders may be treated as 
surplusage where it appears that the action is 
against the company,! and, where the individuals 
composing it have been sued and served, an amend¬ 
ment striking out their names and leaving that of 
the association alone may be allowed.^ A suit so 
prosecuted against a joint stock company has the 
same effect on the joint rights or property of the 
company as though it were prosecuted in the names 
of all the stockholders.^ An official designated to 
sue or be sued on behalf of the company is sub¬ 
stantially a corporation sole and the representative 
of the company as distinct from the individuals 
composing it.^* Under such legislation there can be 
no valid objection to litigation betw^een a stock¬ 
holder and the appropriate officer as the representa¬ 
tive of the whole company.® Such an officer must, 
however, be designated by law; the members them¬ 
selves cannot nominate an officer to represent the 
company in such a way as to give him any standing 
in court in that capacity.® 

Effect of statutes on righ<t to sue tnembers. In 
some jurisdictions, although an action may be 
brought by or against all the members in the first 
instance,7 and the company is not a necessary party 
thereto,^ if an action is first brought against the 
company in the name of an officer, or a counter¬ 


§ 42 

claim has been made in an action brought by an of¬ 
ficer, no action can be brought to enforce the indi¬ 
vidual liability of the members tmtil after final judg¬ 
ment in the first action and the return of an exe¬ 
cution unsatisfied in whole or in part.^ Under oth¬ 
er statutes the action may be by or against the in¬ 
dividual stockholders and members,!® and in such 
case the company is a proper, but not a necessary, 
party.!! 

Extraterritorial effect of statutes and application 
to foreign companies. Statutes providing that ac¬ 
tions shall be prosecuted in the first instance against 
an officer of the association are local in their ap¬ 
plication as they affect the remedy only, and in an-, 
other jurisdiction, where no such legislation exists, 
the individual liability of members may be enforced 
by an action against them as partners in the first 
instance.!2 In some jurisdictions suit may be in¬ 
stituted against a joint stock company as provided 
by the law of the state of its origin, although pro¬ 
vision for suit is also made in the state where suit 
is brought.!^ Such statutes are, however, applicable 
to suits against foreign joint stock companies.!^ 

§ 42. Pleading 

The general rules of pleading in civil actions apply in 
actions by or against joint stock companies, their mem¬ 
bers, or officers. 

The general rules governing pleadings in civil 
actions govern in actions by or against joint stock 
companies, their members, or officers.!® In juris- 


&7. N.T.—^Van Aernam v. Bleistein, 
7 N.E. 537. 102 N.T. 355. 

35 C.J. p 897 note 38. 

93. Tex.—Carl v. Shore, €om.App., 
299 S.W. 860, corrected on other 
grounds and rehearing denied 4 
S.W.2d 965—Wineinger v. Farm¬ 
ers’ & Stockmen’s Loan & Invest¬ 
ment Ass’n, Com.App., 287 S.W. 
1091—Limpia Royalties v. Cowden, 
Civ.App., 94 S.W.2d 481—Richard¬ 
son V. Beasley, Clv.App., 60 S.W.2d 
420—^Henderson v. Scott Oil & Re¬ 
fining Co., Civ.App., 268 S.W. 1082, 
33 C.J. p 897 note 39. 

99. Ky.—^American Ry. Express Co. 

V. Asher, 291 S.W. 21, 218 Ky. 172. 
“AssTuned name” statute inapplicable 
Ky.—Fowler v. Elliott, 2‘91 S.W. 391, 
218 Ky. 32'3. 

Company lie]4 a corporation for 
purposes of suit.—American Ry. Ex¬ 
press Co, V. Asher, 291 S.W. 21, 218 
Ky. -172. 

1. Pa.—Wilkinson v. Evans, 34 Pa. 
Super. 472. 

2. U.S.—-Hewitt V. Storey, aC.Cal., 
39 F. 719. 


Pa.—^McCool V. Lucas Coal Co., Wil¬ 
cox 265. 

3. N.T.—^Van Aernam v. Bleistein, 

7 N.E. 557, 102 N.Y. 355. 

4. N.T.—^Westcott v. Fargo, 61 N.Y. 
542, 19 Am.R. 300. 

33 C.J. p 898 note 43. 

5. N.T.—^Westcott v. Fargo, supra. 

33 C.J. p 898 note 44. 

8. XJ.'S.—Roberts v. Anderson, N. 

Y., 226 F. 7, 141 C.C.A. 121. 

33 C.J. p 898 note 45. 

7. N.Y.—Hibbs v. Brown, 82 N.E. 
1108, 190 N.T. 167. 

33 C.J. p 898 note 47. 

8. Ky.—Roller v. Madison, 189 S.W. 
914, 172 Ky. 695. 

9. N.T.—^Hibbs v. Brown, 82 N.E. 
1108, 190 N.Y. 167. 

33 C.J. p 898 note 46. 

10. Tex.—Carl v. Shore, ConaApp., 
299 S.W. 860, corrected on other 
grounds and rehearing denied 4 S. 
W.2d 965—Crow v. Cattlemen’s 
Trust Co., av.App.. 198 S.W. 1047. 

11. Tex.—Carl v. Shore, Com.App., 
299 S.W. 560, corrected on other 
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grounds and rehearing denied 4 S. 
W.2d 965. 

12. Mass.—Taft v. Ward, 106 Mass. 
518. 

33 C.J. p 898 note 49. 

13. N.J.—^Edgeworth v. Wood, 33 A. 
940, 58 N.J.Law 463. 

Pa.—^Lepsch v. Barrett, 85 A. 21, 236 
Pa. 579. 

14. N.T.—^Messier v. Schwarzkopf, 
71 N.T.S. 241, 35 Misc. 72. 

15. Tex.—^Henderson v. Scott Oil & 
Refining Co., Civ.App., 258 S.W. 
1082. 

Failure to deny partnership 

Failure to file denial of partner¬ 
ship merely admits existence of part¬ 
nership and does not make compa¬ 
ny liable on unauthorized contract 
of its officer.—^Manufacturers’ Equip¬ 
ment Co. V. Cisco Clay & Coal Co., 
15 S.W.2d 609, 118 Tex. 370. 
Terifi-cation 

Plaintiff suing as a joint stock as¬ 
sociation is not precluded from re¬ 
covering by proof that it was, in 
fact, a trust estate, where defend¬ 
ants* answer raising such issue is 
not verified by affidavit.—Cranflll v. 
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iictions wnere a foreigpi joint stock company cannot 
36 sued as an entity, the defect cannot be raised by 
in objection that the complaint does not state a 
cause of action.^® In such case the complaint may 
be amended if proper service has been made so as 
to permit a statutory action against its president 
or treasurer.!'? In jurisdictions where, if an action 
is first brought against the company, an action can¬ 
not be brought to enforce the individual liability of 
the members imtil after final judgment in the first 
action and return of execution unsatisfied, as con¬ 
sidered supra § 41 b, plaintiff in such an action 
against the members must allege, in addition to the 
recovery of a judgment against the company and 
return of execution thereon unsatisfied, such facts 
as are sufficient to show the original cause of ac¬ 
tion against the company.!^ 

5 43. Evidence 

The general rules of evidence in civil actions apply In 
actions by or against Joint stock companies. 

The general rules governing evidence in civil ac¬ 
tions govern in actions by or against joint stock 
companies, their members, or officers.!^ In juris¬ 
dictions where, if an action is first brought against 
the company, an action cannot be brought to enforce 
the individual liability of the members until after 
final judgment in the first action and return of ex¬ 
ecution unsatisfied, as considered supra § 41 b, 
plaintiff in such an action against the members 
must prove, in addition to the recovery of a judg¬ 
ment against the company and return of execution 
thereon misatisfied, such facts as are sufficient to 
show the original cause of action against the com- 

pany.20 


I 44. Judgment 

A Judgment against a Joint stock company in an ac¬ 
tion properly brought against it as an entity binds only 
its assets; but, if the action is against the company and 
the individual members, the members sued are personally 
bound by the Judgment. 

A judgment against a joint stock company in an 
action properly brought against it as an entity is 
valid against it and binds its property.21 If the 
action is against the company in the name of an 
officer, judgment is properly rendered against him 
as such, but it does not bind his individual property, 
and the execution issued must require the sheriff 
to satisfy it out of the joint property of the as¬ 
sociation,unless the statute in terms authorizes 
the issuance of an execution against the individual 
property of any member of the association for the 
time being, after a return nulla bona against the 
company, in like manner as though such judgment 
had been recovered against the members personal- 
ly.23 Where a decree has been made in an action 
for an accounting fixing the liability of an official, 
he is thereafter estopped to question its validity.^^ 

Under some statutes, where an action is brought 
against a joint stock company, and the individual 
members thereof are made parties and served, ap¬ 
pear, and answer to the merits, a personal judgment 
against each of them individually is authorized 5 
but in an action against a company, with named 
individuals as trustees, the judgment is not against 
the trustees personally.^® In such an action a judg¬ 
ment against the company and some of its members 
is not rendered void because the action was dis¬ 
missed as to other, members.^*? Where the assets 
of the company are marshaled and a lien declared 


Swann Petroleum Co., Tex.Civ,App., 
254 S.W. 582. 

Petition, beld sufllcient 

(1) Generally.—^Wineinger v. 
Farmers* & Stockmen's Loan & In¬ 
vestment Ass’n, Tex.Civ.App., 278 S. 
W. S32, afarmed, Oom.App., 287 S.W. 
1091—^Haines v. Bankers* Petroleum 
& Refining Co., Tex.Civ.APP., 273 S. 
W. 940. 

(2) To raise issue of partnerstdp. 
—Dyer v. Black. Sivalls & Bryson, 
Tex,Civ.App., 13 S.W.2d 142, error 
dismissed. 

16. N.T.—^Messier v. Schwarzkopf 
& Dorer, 71 N.T.S. 241. 35 Misc. 
•72. 

17. N.T.—^Messier v. Schwarzkopf 
& Dorer, supra. 

18. N.T.—^Witherhead v. Allen, 4 

Abb.Dec. 628, 3 Keyes 662— 

Barasch v. Riemer, 110 N.Y.S, 1053, 
59 Misc. 453. 

19 . Evidence held sufficient 

(1) To show that trustees held 


stock of corporation, which was sued 
on judgment against joint stock 
company, for distribution among 
latter’s shareholders.—^American Ry, 
Express Co. v, Asher, 291 S.W. 21, 
218 Ky, 172. 

(2) To show want of care and 
fraud of director and officer result¬ 
ing in damage to the association.— 
Haines v. Bankers’ Petroleum & Re¬ 
fining Co., Tex.Civ.App., 273 S.W. 
940. 

(3) To sustain findings that de¬ 
fendants were stockholders and 
members of joint stock company.— 
Harvey Company v. Braden, Tex.Civ. 
App., 260 S.W. 655. 

(4) To show other matters.— 
Fairman Bros. v. Ogden Gas Co., 161 
A 634, 106 Pa.Super. 130. 

20. N.Y.—Allen v. dark, 65 Barb. 
563. 

33 O.J. p 899 note 58. 
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21. Ky.—^American Ry. Express Co. 
V. Asher, 291 S.W. 21, 218 Ky. 172. 

33 C.J. p 898 note 53. 

Conclusiveness of judgment against 
joint stock company and stock¬ 
holders see the C.J.S. title Judg¬ 
ments S 799, also 33 C.J. p 898 
notes 5*6, 57, p 899 note 59. 

22. N.Y.—SchuylervUle Nat. Bank 

V. Van Derwerker, 74 N.Y. 234. 

33 C.J. p 898 note 53* 

23. Md.—^Bodey v. Cooper, 34 A 
362, 82 Md. 625. 

33 CJ. p 898 note 54. 

24. Mich.—^Mack v. Engel, 131 N. 

W, 92, 166 Mich. 540. 

33 C.J. p 895 note 69. 

25. Tex.—^Bastrop & Austin Bayou 
Rice Growers* Ass*n v. Cochran, 
Civ.App., 171 S.W. 294. 

2$, Tex.—Waurika Oil Ass’n v. El¬ 
lis, CivApp., 267 S.W. 523. 

27'. Tex.—Dyer v. Black, Sivalls & 
Bryson, Civ.App., 13 S.W.2d 142, 
error dismissed. 
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in favor of a creditor, he cannot have the judgment 
reformed so as to award him a personal judgment 
against the trustees and stockholders.^s In an ac¬ 
tion by a member of the company against other 


§ 46 

members, judgment should not be rendered in a 
lump sum but should be apportioned against the de¬ 
fendants according to their proportionate liability.^^ 


Vn. DISSOLUTION, EECEIVEESHIP, AND WINDINO UP 


I 45. In General 

A Joint stock company may be dissolved in accord¬ 
ance with statute or with the terms of its articles of as¬ 
sociation. 

Some statutes provide for the dissolution of joint 
stock companies. Thus it has been provided that 
a joint stock association shall not be dissolved ex¬ 
cept in accordance with its articles of association, 
or by the consent of its stockholders, or by judg¬ 
ment of a court for good cause shown, or for fraud 
in its management.30 If an association is formed 
pursuant to statute, it has been held that, unless the 
provisions of the statute are complied with, there 
can be no legal dissolution and a certified copy 
of notice of dissolution on file in the office of the 
secretary of state is not sufficient proof of a disso¬ 
lution having been legally effected.^^ In the ab¬ 
sence of statute to the contrary, the affairs of the 
company may be woimd up in accordance with the 
terms of its articles of association.^^ If provision 
for the winding up at a fixed time is made in the 
articles of association, the company cannot longer 
be kept on foot as a going concern without the 
unanimous consent of the stockholders, although it 
may not be for their mutual benefit to wind it up.^^ 


I 46. Methods of Dissolution 

a. In general 

b. Judicial decree 

a. In General 

The dissolution of a joint stock company is not ipso 
facto effected by a member's death, withdrawal, or trans¬ 
fer of his shares; but It may be effected by a transfer 
of all the stock to one member or a sale of all the com¬ 
pany's property and its ceasing to do business. 

A member's death,^5 withdrawal,36 or transfer of 
his shares^7 does not effect the dissolution of a 
joint stock company. However, where one member 
becomes the sole owner of all the stock, there is 
nothing for certificates to represent; he simply be¬ 
comes the owner of the assets and the association is 
dissolved.3S Also, if a joint stock company dispos¬ 
es of all its property and wholly ceases doing busi¬ 
ness, it is brought to an end.^^ 

b. Judicial Decree 

The dis&olutlon of a Joint stock company may be 
decreed for adequate cause shown In a proper proceed¬ 
ing therefor. 

The dissolution of a joint stock company may be 
decreed on adequate cause shown and, although 
the articles of association provide that the compa¬ 
ny shall continue for a definite period, the court 
may for cause dissolve it within that time.'^i The 


28. Tex.—^Howe v. Keystone Pipe & 
Supply Co., 278 S.W. 177, 115 Tex. 
158. 

29. Tex.—Carl v. Shore, Com.App., 
299 S.W. 860, corrected on other 
grrounds and rehearing; denied 4 S. 
W.2d 965. 

30. N.T.—Colton v. Raymond, 85 N. 
T.S. 210, 41 Misc. 580, affirmed lOO 
KY.S. 1111, 114 App.Div. 911. 

81. Mich.—^Kushler v. Weber, 171 
N.W. 365, 205 Mich. 409. 

82. Mich,—^Kushler v. Weber, supra. 

83. N.T.—Francis v. Taylor, 65 N. 
T.S. 28, 31 Misc. 187, affirmed 65 
N.T.S. 1133 52 App.Div. 631. 

38 O.J. p 883 note 63. 

34. N.T.—^Mann v. Butler, 2 Barb. 
Ch. 3*62. 

85. Ala.—^Dinsmore v. J. H. Calvin 
Co., 108 So. 583, 214 Ala. 666. 

Oa. — Corpus Juris quoted iu Ham¬ 
mond V. Otwell, 154 S.B, 357, 361, 
170 Ga. 832. 


Okl.—^Earlsboro Gas Co. v. Vem H. 
Brown Drilling; Co., 52 P.2d 730, 
175 Okl. 320. 

Tenn.—Carter v. McClure, 88 S.W. 
585, 98 Tenn. 109, 60 Am.S.R. 842, 
36 DRA. 282. 

Tex.—Manufacturers' Equipment Co. 

V. Cisco Clay & Coal Co., 15 S. 

W, 2d 609, 118 Tex. 370—Industrial 
Lumber Co. v. Texas Pine Land 
Ass’n, 72 S.W. 875, 31 Tex.Civ.App. 
875, error refused. 

33 C.J. p 880 note 41. 

36. Ala.—Dinsmore v. J. H. Calvin 
Co., 108 So. 583, 214 Ala. 666. 

Tex.—^Shore v. Carl, Civ.App., 284 
S.W. 289, reversed on other 
grrounds Carl v. Shore, Com.App., 
299 S.W. 860, corrected on other 
grounds and rehearing; denied 4 S. 
W.2d 965—Industrial Lumber Co. 
V. Texas Pine Land Ass'n, 72 S.W. 
875, 31 Tex.Civ.App, 375, error re¬ 
fused. 


H. Brown Drilling; Co., 52 P.2d 
T30, ITS Okl. 320. 

Pa.—Carter v. Producers' Oil Co., 50 
A. 167, 200 Pa. 679, followed in 60 
A. 1119, 200 Pa. 589. 

Tenn.—Carter v. McClure, 38 S.W. 
585, 98 Tenn. 109, 60 Am.S.R. 842, 
36 L.R.A. 282. 

Tex.—Manufacturers' Equipment Co. 

V. Cisco Clay & Coal Co., 15 S.W.2d 
609, 118 Tex. 370. 

33 C.J. p 884 note 26. 

38. Mich.—Butterfield v. Beardsley, 
28 Mich. 412. 

N.H.—Farnum v. Patch, 60 N.H. 294, 
4-9 Am.R, 313. 

39. Tex.—Cook v; Liberty Pipe Line 
Co., Civ.App., 281 S.W. 22L 

40u Ark.—^Randolph v. Nichol, 84 S. 

W. 1037, 74 Ark. 98. 

38 C.J. p 882 note 74. 

41. Tex.—Wiess v. McFaddin, Civ. 
App., 211 S.W. 337. 


37. Okl.—^Elarlsboro Gas Co. v. Vem 
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hopelessness of the compan 3 r*s success is sufficient 
ground for dissolution, ^5 is also the impossibility 
of its proceeding with its business.^3 Under a stat- 
ute permitting it, the court may decree the dissolu¬ 
tion of the concern at the suit of one or more of 
the members on a showing of such fraud as would 
defeat the rights of the stockholders in violation of 
the articles of association, or where those in charge 
are converting the assets or profits of the associa¬ 
tion to their own use.^^ 

One or more of the members may at any time 
institute proceedings for dissolution.^® a single 
stockholder is not entitled to have the association 
dissolved and wound up unless the necessity there¬ 
for is clearIn a suit in equity to wind up the 
affairs of the association and dispose of its assets 
and distribute them, every person interested as own¬ 
er of stock or as a creditor of the concern is a 
proper party and should be admitted to assert his 
rights.^^ If all the parties in interest ask for a 
dissolution, a dissolution may be decreed, although 
the association as such is not a party to the proceed¬ 
ing.*^ S Proceedings for the dissolution of joint stock 
associations in cases of insolvency are to be con¬ 
ducted mainly according to the methods employed 
in cases of insolvent corporations rather than those 
derived from the law of simple partnership.*^^ 

§ 47 . -Consent of Members 

A Joint stock company may dissolve by mutual con¬ 
sent of all its members. 

Inasmuch as a joint stock company is a creature 
of contract and not of the state, it may go into vol¬ 
untary liquidation by mutual consent of all the mem¬ 
bers and appoint trustees to wind up its affairs;^® 
but, if it was formed for a special period, it cannot 
be dissolved within that period without the unani¬ 
mous consent of the stockholders,except by the 


interposition of a court of equity, as considered su¬ 
pra § 46 b. After the passage of a resolution to 
wind up its affairs, a joint stock company has no 
power to confess a judgment.®^ 

5 48. - Consolidation 

Unanimous consent of the members to the termina¬ 
tion of a joint stock company by consolidation with an¬ 
other company is required, unless the articles of asso¬ 
ciation provide otherwise. 

The directors of a joint stock company have no 
power to terminate its existence by consolidation 
with another company, unless such authority is giv¬ 
en by the articles of association.®^ Unanimous con¬ 
sent of the stockholders ordinarily is necessary for 
this purpose.®^ Stockholders who object to con¬ 
solidation with another company have no absolute 
right to have the property of the company sold to 
obtain their shares at the commencement of litiga¬ 
tion; their right, if they are entitled to have the 
property sold, is to have it sold when they have re¬ 
covered judgment.®® 

§ 49. -Incorporation 

A joint stock company may be terminated by Incor¬ 
porating it. 

The existence of a joint stock company as such 
may be terminated by incorporating and the stock¬ 
holders becoming stockholders in the new corpora¬ 
tion as their respective interests appear.®® 

§ 50. Receivership 

In a proper case a receiver may be appointed for a 
joint stock company, but the need therefor must be real 
and clearly shown. 

Pending proceedings in equity, the court may, 
in its discretion, appoint a receiver for the pro¬ 
tection of the property of a joint stock compa¬ 
ny;®*^ and a receiver may be appointed who may 


42. Vt—Willis V. OliapmaJi, 35 A. 
459, 68 Vt 439. 

33 C.J. p 882 note 76. 

43. Tex.—^Wiess v. McFaddin, Civ. 
App., 211 S.W. 337. 

33 C J. p 882 note 77. 

44. N.T.—Colton v. Raymond, 85 N. 
T.S. 210, 41 Misc. 580, affirmed 100 
N.Y.S. 1111, 114 App.Div. 911. 

Wis.—Werner v. Leisen, 31 Wis. 169. 

45. N.T.—Snyder v. Lindsey, 36 N. 
T.S. 1037, 92 Hun 432, modified on 
other grounds 52 N.E. 592, 157 N.T. 
616. 

46. Tex.—^Phoenix Oil Co. v. McLar- 
ren, Civ.App., 244 S.W. 830. 

23 C.J. p 882 note 80. 

47. Ark.—Randolph v. Nichol, 84 8. 
W. 10!37. 74 Ark. 93. 


D.C.—Ambrose v. Brown, 42 App.D. 
C. 25. 

48. Mich,—Mack v. Engel, 121 N.W. 
92, 165 Mich. 540. 

49. N.T.—Waterbury v. Merchants’ 
Union Express Co., 50 Barb. 167, 3 
Abb.Pr.,N.S., 163. 

Insolvency or nonpayment of debts 
as grounds for dissolution of cor¬ 
poration see Corporations $ 1670. 
Proceedings for dissolution of cor¬ 
porations see Corporations 5§ 
1683-1726. 

sa Tex.—Corpus Juris cited in 
Shore v. Carl, Civ.App., 284 S.W. 
289, 294, reversed on other grounds 
Carl V. Shore, Com.App., 299 S.W. 
860, corrected on other grounds 
and rehearing denied 4 S.W.2d 965. 

, 33 C.J. p 882 note 65. 
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51. Cal.—^Von Schmidt v. Hunting- 
ton, 1 CaL 55. 

N.T.—Waterbury v. Merchants’ Un¬ 
ion Express Co., 50 Barb. 157, 3 
Abb.Pr. 163. 

52. Pa.—Crowther v. Upland Indus¬ 
trial Co-op. Ass’n, 1 Del.Co. 264. 

53. N.T,—^McVicker v. Ross, 55 
Barb. 247, 37 How.Pr. 474—Blatch- 
ford V. Ross, 54 Barb. 42, 5 Abb. 
Pr.,N.S., 434, 37 How.Pr. 110. 

54. N.T.—^Blatchford v. Ross, supra. 

55. N.T.—^McVicker v, Ross, 55 

Barb. 247, 37 How.Pr. 474. 

56. N.O.—^Durham Fertilizer Co. v. 
Clute, 17 S.E. 419, 112 N.C. 440. 

33 C.J. p 882 note 72. 

57. Tex.—Woodward v. Smithy Civ- 
App., 253 S.W. 847. 
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maintain actions against the debtors of the as¬ 
sociation whether or not they are stockholders.^^ 
Under some statutes the appointment of a receiver 
is authorized where it is shown that the property 
or funds of the company are in danger of being 
lost, removed, or materially injured.59 However, 
possession by the company’s trustees will not be in¬ 
terfered with by the appointment of a receiver un¬ 
less there is a real danger from their misconduct. 6 ^ 

If, by the terms of the articles of association, the 
company is to continue for a prescribed period, a 
receiver will not be appointed to wind up its affairs 
before the expiration of that time because of the 
misappropriation of its assets by its trustees, unless 
it appears that its business could not be continued 
by other trustees to be appointed by the court.®^ 
Also minority stockholders are not entitled as 
against the majority to have a receiver appointed 
to wind up the company’s affairs, where there is no 
showing that the property is being mismanaged or 
wasted, and it appears that the minorit}^ may sell 
their interest if they so desire and realize as much 
for it in that way as they Vvould be likely to do if 
the whole property should be put into the hands of 
a receiver and sold by him.®^ A receiver may be 
appointed pendente lite at the instance of the stock¬ 
holders on the ground of waste and conspiracy on 
the part of the directors only where the showing 
is clear.®3 

5 51, Winding Up 

On a winding up of a Joint stock company its assets 
shouid be soid on the best terms avaiiabie and the pro* 
ceeds distributed among those entitled thereto. 

On the dissolution of a joint stock company, it is 
the duty of the trustees to convert the assets into 
money and distribute the proceeds among the credi¬ 
tors and stockholders, as discussed infra §§ 52-53. 
To enable him to execute his trust, a trustee ap¬ 
pointed on a voluntary dissolution should apply to 
the court for its aid before making sales of the 
property.®^ Where the circumstances require that 

58. Ohio.—Lewis v. 

Ohio 347. 

Pa.—^Hillborn v. Covenant Pub. Co., 

12 Wkly.N.C. 548. 

58. Tex.—Woodward v. Smith, Civ. 

App., 253 S.W. 847. 

33 CJ. p 883 note 86. 

60. Tex.—^Ph-oenix Oil Co. v. McLar- 
ren, Civ.App., 244 S.W. 830. 

•33 C.J. p 883 note 87. 

61. Tex.—Burnett v. 

App., 240 S.W. 1007. 

33 O.J. p $83 note 88. 

82. Me.—^Hinkley v. Blethen, 3 A. 

655, 78 Me. 221. 


a sale of the property as 8 going concern be made, 
such a disposition of the assets is proper.® 5 

§ 52. - Rights of Creditors 

On dissolution, the rights of creditors of a Joint 
stock company to Its assets are superior to those of its 
stockholders. Including stockholders who are also credi¬ 
tors, except stockholders possessing valid liens on the 
company's property. 

The rights of the creditors of a joint stock com¬ 
pany are superior to the rights of the stockholders, 
and, accordingly, no part of the fund for distri¬ 
bution will be awarded to the latter to the detri¬ 
ment of the claims of the creditors.®® On this prin¬ 
ciple, no creditor who is a stockholder may receive 
any dividend until the other creditors have been 
paid in full.®^ However, a lien granted by the com¬ 
pany to a stockholder is valid where there was no 
unfairness,®® especially where the complaining cred¬ 
itor recognized and contracted with reference to 
the lien.®9 

Where the association disposes of all its proper¬ 
ty, and ceases to be a going concern, the purchaser 
of its assets does not take them encumbered with 
a trust for the benefit of its creditors, even though 
the creditors had contracted with the association to 
look only to the assets for satisfaction of their 
claims.’^® However, judgment creditors of a joint 
stock company have been held to be entitled to ob¬ 
tain the amount of their claim from a corporation 
taking over all its property in return for stock.'^i 

§ 53. -Rights and Liabilities of Stock¬ 

holders 

On dissolution of a Joint stock company, the stock¬ 
holders are entitled to all its assets in proportion to the 
number of their shares, subject to the rights of creditors. 
They are also liable for the debts of the company and 
may be assessed therefor. 

Subject to the rights of creditors, as discussed 
supra § 52, the stockholders of a joint stock com¬ 
pany, on its dissolution, are entitled to all the as¬ 
sets of the company, distributed in the same way as 
on the liquidation of a corporation,^2 that is, in pro- 

68l Tex.—Howe v. Wichita State 
Bank & Trust Co., Civ.App., 242 
S.W. 1091. 

69. Tex.—^Howe v. Wichita State 
Bank & Trust Co., supra. 

70. Tex.—Industrial Lumber Qo, v. 
Texas Pine Land Ass’n, 72 S.W. 
875, 31 Tex.Civ.App. 375. 

71. Ky.—^American Ry. Express Co. 
V. Asher, 291 S.W. 21, 218 Ky. 172. 

72. N.T.—Jones v. Healy, 55 H.T. 
S.2d 349, 184 Misc. 923, affirmed 
62 N.T.S.2d 605, 270 App.Div. 895. 

Effect on property rights of dissolu- 


McElvain, 16 j 63. N.T.—Dudley v. Platt, 127 N.T. 
S. 154, 70 Misc. 322. 

33 C.J. p 883 note 90. 

64. Va—Deckert v. Chesapeake 
Western Co., 45 S.B. 799, 101 Va. 
804. 

65. N.T.—Francis v. Taylor, 65 N.T. 

S. 28, 31 Misc. 187, affirmed 65 N. 

T. S. 1133, 52 App,Div. 631. 

66. Pa.—Matter of Mill Work & 
Smith, Civ. | Mantel Co., 4 Pa.Super, 106. 

67. N.C.—^Baln v. Clinton Loan 
Ass'n, 17 S.B. 154, 112 N.C. 248. 

Pa—^Bahb v. Reed, 5 Rawle 151, 28 
Am.D. 650. 
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portion to the number of their shares.'^s They be¬ 
come vested with the title to the companjr's real es¬ 
tate in proportion to their respective interests, 
and the courts may decree the partition thereof.*^5 
On the sale of the property of the company, al¬ 
though the title may be in particular individuals,*^® 
the stockholders are entitled to share in the pro¬ 
ceeds according to their respective interests in the 
company,*77 although a stockholder is not entitled to 
the cash value of his stock and, in addition, to a 
part in proceeds of the funds derived from a sale 
of the compan3r’s property.^S The stockholders can¬ 
not be compelled to accept the stock of a corpora¬ 
tion for their interests in their company’s proper¬ 
ty.7® The court may authorize stockholders pur¬ 
chasing assets of the company to pay for them by 
surrendering their stock.®® 


On dissolution, the stockholders are liable in pro¬ 
portion to the number of their shares to contribute 
to the debts of the company and the cotirt may 
make an assessment on each share of the stock of 
an insolvent association on the recommendation of 
the receiver thereof.®^ 

I 54. Reorganization 

The reorganization of associations is discussed in 
Associations § 6 and that of corporations in Corpo¬ 
rations §§ 1578-1602. The retirement and admis¬ 
sion of partners are considered in the C.J.S, title 
Partnership §§ 243-269, also 47 CJ. p 1020 note 54 
—^ 1040 note 87. 

Examine Pocket Parts for later cases. 


tion of corporation see Corpora¬ 
tions § 1730. 

73. Me.—Smith v. Virgrin, 33 Me. 
148. 

74. Mich.—Kushler v. Weber. 171 N. 
W. 365, 205 Mich. 409. 

33 C.J. p 883 note 2. 

75. Tex.—Wiess v. McFaddin, Civ. 
ApPm 211 S.W. 337. 

78. Mich.—Butterfield v. Beardsley, 
28 Mich. 412. 


77. Mich.—Butterfield v. Beardsley, 
supra. 

Tex.—^Liucky Pat Oil &* Gas Ass*n v. 
Cox, Civ.App., 230 S.W. 858, re¬ 
versed on other grounds, Com. 
App., 241 S.W. 105. 

78- Tex.—Cox v. Lucky Pat Oil & 
Gas Ass'n, Com.App., 241 S.W. 105. 

78- N.T.—^Prothingham v. Barney, 6 
Hun 366—^Francis v. Taylor, 65 N. 


T.S. 28, 31 Misc. 187, affirmed -SS 
N.T.S. 1133, 52 AppJDiv. 631. 

8a Ark.—^Randolph v. Nichol, 84 S. 

W. 1037, 74 Ark. 93. 

33 C.J. p 884 note 8. 

81. Me.—Smith v. Virgin, 33 Me 

148. 

82. Pa.—Parry v. Wilson, 78 Pa.Su¬ 
per. 445. 
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This Title includes nature and incidents of the joint estate of two or more persons in property ac¬ 
quired and held by them by grant or disseizin or in any manner otherwise than by descent, at the same 
time and in virtue of the same title, interest, and possession; abolition of the distinction between joint 
tenancy and tenancy in common and its effect; rights, powers, and liabilities of joint tenants; actions 
and other proceedings between, by, or against them; and severance of the tenancy otherwise than by par¬ 
tition. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 
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n. MUTUAL RIGHTS, DUTIES, AND LIABILITIES OP JOINT TENANTS, §§ &-13 
m. RIGHTS AND LIABILITIES OF JOINT TENANTS AS TO THIRD PERSONS, §§ 14-18 
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I 1. Definition, Nature, and Distinctions 

a. In general 

b. Survivorship 

a. In General 

A Joint tenancy is a single estate In property owned 
by two or more persons under one instrument or act. 

Joint tenancy is a common-law estate.^ It exists 
where a single estate in property, real or personal, 
is owned by two or more persons, under one instru¬ 
ment or act of the parties,2 or where an estate is 
held by two or more jointly, with an equal right in 
all to share in the enjoyment during their lives.^ 

Distinguished from other estates or relationships. 
A joint interest in realty must be either a joint 
tenancy, a tenancy by the entirety, a tenancy in 
common, or a partnership.-* A joint tenancy and a 
tenancy in common are alike to the extent that in 
both cases the cotenants hold by unity of posses¬ 
sion; the essential difference between the two re¬ 
lationships is that joint tenants hold the property 


by one joint title and in one right, whereas tenants 
in common hold by several titles or by one title and 
several rights.^ They also differ in that the right 
of survivorship usually exists in the case of a joint 
tenancy, but not in a tenancy in common.® A joint 
tenancy differs from a partnership, in that, in the 
case of joint tenancy, the principle of survivorship 
gives to the surviving tenants the entire beneficial 
interest in the joint property, whereas, in the case 
of a partnership, the survivor is a trustee or re¬ 
sembles a trustee in respect to the common prop¬ 
erty, and the deceased partner’s legal representative 
becomes vested with whatever interest he had in 
the partnership.^ 

b. Survivorship 

The surviving joint tenant takes the entire estate 
free and clear of the claims of the creditors or heirs of 
the deceased tenant. 

Survivorship is the distinctive characteristic of 
an estate in joint tenancy.® On the death of a joint 
tenant, the property descends to the survivor or sur- 


Im Va.—Burroughs v. Gorman, 184 
S.B. 174, 166 Va. 58. 

Estates classified with regard to 
number and connection of tenants 
see Estates §§ 16-18. 

"IToint tenancy” is a technical feu¬ 
dal estate, founded, like the laws of 
primogeniture, on the principle of 
the aggregation of landed estates in 
the hands of a few, and opposed to 
their division among many persons. 
—^Swartzhaugh v. Sampson, 54 P.2d 
72. 75, 11 Cal.App.2d 451. 

2. Ark.—Corpus Juris quoted in 
Fullerton v. Storthz Bros. Inv. Co., 
77 S.W.2d ns, 968, 190 Ark. 198. 
Ean.—Corpus Juris cited in Bouska 
V. Bouska, 153 P.2d 923, 926, 159 
Kan. 276. 

Pa.—Corpus Juris cited in In re 
Haggerty’s Estate, 166 A. 580, 582, 
311 Pa. 503—Corpus Juris cited in. 
In re Leach’s Estate, 128 A. 497, 
49S, 2S2 Pa, 5-45. 

Tex.—Corn v. First Texas Joint 
Stock Land Bank of Houston, Civ, 
App., rSl S.W.2d 752, error re¬ 
fused. 

33 C.J. p 901 note 1. 

*<Joi&t tenancy” is present estate 
In all tenants, each being seized of 
w-hole, with right of survivor to take 
whole.—Partridge v. Berliner, 156 N. 
B. 352, 325 Ill. 253. 

3^egul effect of joint tenancy is to 
vest title to the property in the joint 
tenants.—^Neil v. Gross, C.C.A.Cal., 
101 P.2d 153. 

3. Ark.—^Ferrell v. Holland, 169 S. 
W.2d 643. 205 Ark. 523—Neal v. 
Ne&l, 106 S.W.2d 595, 194 Ark. 226. 


Cal.—Plante v. Gray, 157 P.2d 421, 
68 Cal.App.2d 582. 

Iowa.—In re Winkler’s Estate, 5 N. 

W.2d 153, 2t32 Iowa 930. 

Ky.—Stambaugh v. Stambaugh, 156 
S.W.2d 827, 288 Ky. 491. 

4. Me.—^Appeal of Garland, 136 A. 
459, 126 Me. 84, certiorari denied 
Petition of Garland, 47 S.Ct. 769, 
274 U.S. 759. 71 L,Ed. 1338. 

Joint tenancy and tenancy by entire¬ 
ty distinguished see Husband and 
Wife § 33 h. 

5. Okl.—^Howard v. Manning, 192 P. 
358, 79 Okl. 165, 12 A.L.R. 819. 

33 C.J. p 901 notes 4, 7. 

Estates mutually exclusive 
Estate held by several persons as 
joint tenants cannot be held by them 
at same time as tenants in common. 
—^Engelbrecht v. Engelbrecht, 153 N. 
E. 827, 323 Ill, 208. 

3. Kan.—^Householter v. Householt- 
er, 164 P.2d 101, 160 Kan. 614. 

Okl.—Clinton v. Clinton, 101 P.2d 
609, 187 Okl. 144. 

33 C,J. p 901 note 6. 

7. U.S.—Smith v. Douglas County, 
Neb., 254 F. 244, error dismissed 
40 S.Ct. 485, 253 U.S. 474, 64 L.Ed. 
1019, 165 C.C.A. 532. 

33 C.J. p 901 note 9. 

Ordinary incidents of partnership 
relation do not arise from joint ten¬ 
ancy.—^Badger v. Boyd, 65 S.W.2d 
601, 16 TenmApp. 629, 

3. U.S.—Irvine v. Helvering, C.C.A., 
99 F.2d 265—Hernandez v. Beoker, 
C.C.A.N.M., 54 F.2d 542. 

CaL—McDonald v. Morley, 101 P.2d 
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690, 15 Ca1.2d 409, 129 A.L.R. 810 
—Siberell v. Siberell, 7 P.2d 1003, 
214 Cal. 767—^In re Taitmeyer’s Es¬ 
tate, 141 P.2d 504, 60 Cal.App.2d 
699—^Zeigler v. Bonnell, 126 P.2d 
118, 52 Cal.App.2d 217—Tomaier v. 
Tomaier, 123 P.2d 548, 60 Cal.App. 
2d 516—^Swartzbaugh v. Sampson, 
54 P.2d 73, 11 Cal.App.2d 451— 
Woolsey v. Woolsey, 9 P.2d 605, 
121 Cal.App. 576. 

Ill.—Porter v. Porter, 45 N.E.2d 635, 
1381 Ill. 322. 

Iowa.—In re Winkler’s Estate, 2 N. 

W.2d 153, 232 Iowa 930. 

Kan.—Bouska v. Bouska, 153 P.2d 
923, 159 Kan. 276. 

Ky.—Stambaugh v. Stambaugh, 156 

S. W.2d «27, 288 Ky. 291. 

Neb.—Corpns Juris quoted in 
Stuehm v. Mikulski, 297 N.W. 595, 
605, 139 Neb. 374. 

N.H.—Burns v. Nolette, 144 A. 848, 
83 N.H. 489, 67 A.L.R. 1071. 

N.Y.—^In re Hoffman’s Estate, 26 N. 

T. S.2d 339. 175 Misc. '607-In re 
Brogan’s Estate, 300 N.T.S. 447, 
165 Misc. Ill—In re Cotter’s Will, 
287 N.Y.S. 670, 159 Misc. 324—In 
re Lorch’s Estate, 33 N.Y.S.2d 157. 

Pa.—American Oil Co. v. Falconer, 
8 A.2d 418, 136 Pa.Super. 598— 
In re McIntosh’s Estate, 8 Pa. 
Dist, & Co. 443, 40 York I^eg.Bec. 
153, 75 Pittsb.Leg.J. 78, affirmed 
137 A, 661, 289 Pa. 609. 

Wis.—In re Richardson’s Estate, 282 
N.W. 585, 229 Wis. 426—Weber v. 
Nedin, 24*6 N.W. 307, 210 Wis. 39, 
cencurring opinion, 246 N.W. 686, 
210 Wis. 39. 

33 O.J. p 903 note 28* 



48 C.J.S, 


JOINT TENANCY 


vivors, and at length to the last survivor.® Thus, 
subject to the statutory modification of the rule, 
as discussed infra § 2, on the death of a joint ten¬ 
ant the survivors take the whole estate^® free from 
the claims of the heirs or creditors of the deceased 
cotenant.il The right of survivorship terminates 
only where the entire estate, without the original 
tenants having disposed of their title, comes into 
the hands of the last survivor.i® It has been held 
that, where joint tenants die at the same time, the 
property descends as though it had been held in 
common.i® 


§ 1 

Source of survivor^s title. The joint tenant who 
survives does not take the moiety of the other ten¬ 
ant from him or as his successor, but takes it by 
right under the conveyance or instrument by which 
the joint tenancy was created.1^ 

Waiver of right. Where one claiming as surviv¬ 
ing joint tenant joins the administrator of the de¬ 
ceased tenant in a suit for the recovery, as tenants 
in common, of part of the property of the tenancy, 
it has been held that he thereby waives his right of 
survivorship, if he had any.15 


9. U.S.—U. S. V. Jacobs, Ill. & N.T.. 

69 S.Ct. 551, 306 U.S. 363, 83 L.Ed. 
763, motion denied 59 S.Ct. 640, 306 
U.S. 620, 83 L.Ed. 1026. 

Kan.—Bouska v. Bouska, 153 P.2d 
923, 159 Kan. 276. 

33 C.J. p 903 note 28. 

10. U.S.—U. S. V. Jacobs. IlL & N. 
T.. 59 S.Ct. 551. 306 U.S. 363, 83 
L.Ed. 763, motion denied 59 S.Ct 
640. 306 U.S. 620. 83 L.Ed. 1026— 
Dimock v. Corwin, Ill. & N.Y., 69 
S.Ct 551, 306 U.S. 363. 83 L.Ed, 
7'63. 

Ark.—Ferrell v. Holland, 169 S.'W.2d 
643, 205 Ark. 523. 

Cal.—^Watson v. Peyton, 73 P.2d 906, 
10 Cal.2d 166—Plante v. Gray, 157 
P.2d 421, 68 Cal.App.2d 682. 

Ill.—-Porter v. Porter. 46 N.E.2d 635, 
381 III. 322—People v. Varel, 184 
N.B, 209, 351 Ill. 96. 

Kan.—Householter v. Householter, 
164 P.2d 101, 160 Kan. 614. 

Minn.—Forney v. Farmers' Mut. Fire 
Ins. Co. of North Fork, 2!31 N.W. 
401, 181 Minn. 8. 

Miss.—'Leverette v. Ainsworth, 23 So. 
2d 798. 

Neb.— Corpus Juris . quoted In 
Stuehm v. Mikulski, 297 N-W. 595, 
605, 139 Neb. 374—Arthur v. 

Arthur, 215 N.W. 117, 116 Neb. 
781. 

N.T.—In re Costello's Estate, 265 N. 

Y.S. 905, 147 Mlsc. 629. 

Vt.—Kennedy v. Rutter, *6 A.2d 17, 
110 Vt 332. 

33 C.J. p 903 notes 28, 32. 

Survivorship obtained by murder 
of joint tenant results in no benefits ] 
to murderer or his estate.—^Bierbrau- 
er V, Moran, 279 N.Y.S. 176, 244 App. 
Div. 87. 

Trust to convey as joint tenants 
was held not defeated by death of 
one beneficiary.—^Percival v. Schnei¬ 
der, 255 I11.APP. 428. 

Title vested before death 
Before one of two Joint tenants 
may take the estate of the other by 
right of survivorship, there must be 
a joint tenancy in the twe, with title 
fully vested, before deeedent*8 death. 


—^Lounden v. Bollam, 258 S.W. 440, 
302 Mo, 490. 

Statute providing for method of 
proving death of deceased joint ten¬ 
ant by affidavit in particular manner 
offers mere alternative method which 
may. but need not, be adopted; one 
claiming title by conveyance from 
surviving joint tenant was held 
properly permitted to testify as to 
death of deceased joint tenant— 
Spaulding v. Porter, 31 P.2d 711, 94 
Colo. 496. 

Crops which are growing or al¬ 
ready harvested at the time of the 
death of the cotenant do not pass to 
the survivor.—^Pritchard v. Walker, 
22 Ill.App. 286, affirmed 12 N.B. 336, 
121 Ill. 221. 

Farm stock 

The right of survivorship has been 
held not to apply to stock on a farm, 
held by two persons jointly for mu¬ 
tual advantage.—^Dorsey v. Dorsey, 

4 Harr. & M., Md., 231—33 C.J. p 903 
note 33. 

IL U.S.—Irvine v. Helvering, C.C. 
A., 99 F.2d 265. 

Ill.—Spikings v. Ellis, 8 N.E.2d 962, 
290 I11.APP. 585. 

Kan.—^Householter v. Householter, 
164 P.2d 101, 160 Kan. 614. 

Ky.—Corpus Juris cited in Petty v. 
Petty, 295 S.W. 863, 864, 220 Ky. 

s-eo. 

Neb.—Corpus Juris cited in Stuehm 
V. Mikulski, 297 N.W. 695, 604, 139 
Neb, 374. ! 

N.Y.—City of Coming v. Stirpe, 27 
N.Y.S.2d 418, 262 App.Div. 14. 

R.L—Goggin V. Gog^n, 194 A. 730, 
69 R.I, 145, 113 A.L.R. 569. 

Wis.—Musa V. Segelke & Kohlhaus 
Co., 272 N.W. 657, 224 Wis. 432, 111 
A.L.R. 168. 

33 C.J. p 903 note 29. 

Joint tenancy as subject to dower 
see Dower § 18. 

Joint tenancy is not estate of in^ 
heritance; a joint tenant who dies 
leaving a surviving tenant has no 
interest which he may devise.— 
Hoeffner, v. Hoeffner, 59 N.E.2d 684, 
389 Ill. 253. 

12. Ky.—Stambaugh v. Stambaugh, 
156 S.W.2d 827, 288 Ky. 491, 
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N.Y.—In re Cotter's Will, 287 N.T.S. 

670, 159 Misc. 324. 

33 C.J. p 903 note 31. 

On death of last survivor, the 
whole of the undisposed of property 
goes to his heirs or personal repre¬ 
sentatives. 

Iowa.—Fleming v. Fleming, 174 N.W. 
946, 194 Iowa 71, petition over¬ 
ruled 180 N.W. 206, 194 Iowa 71, 
reheard 184 N.W. 296, 194 Iowa 
71, dismissed 44 S Ct. 246, 264 U. 
S. 29, 68 L.Ed. 547. 

Ky.—Louisville v. Colebume, 56 S. 
W. 681, 108 Ky. 420, 22 Ky.L. 64. 

13. N.Y.—Bierbrauer v. Moran, 279 
N.Y.S. 176, 244 App.Div. 87. 

14. U.S.—Tooley v. Commissioner 
of Internal Revenue, C.C.A, 121 
F.2d 360—Corpus Juris cited in 
Hernandez v. Becker, C.C.A.N.M., 
54 F.2d 542, 547. 

Cal.—In re Taitmeyer's Estate, 141 
P.2d 504, 60 Cal.App.2d 699—Zeig- 
ler V. Bonnell, 126 P.2d 118, 52 CaL 
App.2d 217. 

Iowa.—Gniwell v. Gruwell, 171 N.W. 
290, 185 Iowa 581. 

Ky.—Corpus Juris cited in Petty v. 
Petty, 295 S.W. 863, 864, 220 Ky. 
569. 

Pa.—Corpus Juris cited in In re 
Haggerty's Estate, 166 A 580, 582, 
311 Pa. 503—Corpus Juris cited iu 
In re Leach's Estate, 128 A 497, 
498, 282 Pa. 545—In re McIntosh’s 
Estate, 8 Pa.Dist. & Co, 443, 40 
York Leg.Rec. 153, 75 Pittsb.Leg. 
J. 78, affirmed 137 A 6'61, 289 Pa. 

so-g. 

Wis.—In re Mechler's Will, 16 N.W. 

2d 373, 246 Wis. 45. 

33 C.J. p 904 note 43. 

Death gives survivor no new title 
or right, but merely relieves sur¬ 
vivor from further interference by 
cotenant.—^In re Peterson's Estate, 
45 P.2d 45, 182 Wash. 29. 

Survivor acquires new rights on 
death of cotenant.—Gwinn v. Com¬ 
missioner of Internal Revenue, C.C. 
A, 54 P.2d 728. 84 AL.R. 176, af¬ 
firmed 5-3 S.Ct 167, 287 U.S. 224, 77 
L.Ed. 270. 

15. Ala.—Hair- v. Avery* 2d Ala. 
287. 
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Bank accounts. As in the case of joint tenancies 
generally, the surviving joint tenant of a bank ac¬ 
count held in joint tenancy takes the entire ac¬ 
count^® free of the claims of the heirs or creditors 
of the deceased cotenant,regardless of who con¬ 
tributed the funds to the account.!^ Such is also 
the effect of a depository agreement that the bal¬ 
ance on the death of either shall be payable to the 
survivor.^9 The survivor takes under the agree¬ 
ment creating the joint tenancy, and not as the suc¬ 
cessor to the deceased joint tenant 


5 2, Statutory Modification or Abolition 

!n most jurisdictions, there are statutory rules 
against the construction of an instrument as creating a 
Joint tenancy or the incident of survivorship. 

Under the early common law, particularly in 
England, joint tenancies were favored, but modern 
American doctrine has generally been opposed to 
the creation of such estates, as discussed infra § 
3 d, and this view has found expression in most 
jurisdictions in a statutory rule against the creation 
of joint estates and in favor of tenancies in com- 
mon^i and in statutes abolishing survivorship as an 
incident of an estate in joint tenancy.^^ It is to be 


16. U.S,—Sclirage v. Schram, D,C. 

Mich., 39 P.Supp. 906. 

CaL—Conneally v. San Francisco 
Savings & Loan Soc., 232 P. 755, 
70 OaLApp. 180. 

D.C.—Quigley v. Quigley, 85 F.2d 
300, 66 App-D.C. 134. 

Iowa.—^Hollingsworth v. Hollings¬ 
worth, 235 N.W. 726. 212 Iowa 
1165. 

Kan.—^Malone v. Sullivan, 14 P.2d 
647. 136 Kan. 193. 85 AL,R. 275. 
Md.—^Hopkins Place Sav. Bank v. 

Holzer. 2 A2d 639. 175 Md. 481. 
Mass.—Malone v. Walsh, 53 N.E.2d 
126, 315 Mass. 484—^Sullivan v. 
Hudgins, 22 N.E.2d 43, 303 Mass. 
442—Kentfield v. Shelburne Falls 
Sav. Bank. 174 N.E. 229, 273 Mass. 
548—Brodrick v. O’Connor, 171 N. 
E. 479, 271 Mass. 240. 

Mich.-~Block v. Schmidt, 296 N.W. 
698, 296 Mich, 610—Frank v. 

Schultz. 295 N.W. 374, 295 Mich. 
714—^Rasey v. Currey’s Estate, 251 
N.W. 784, 265 Mich, 597. 

Mo.—^Melinik v. Meier, App., 124 S. 
W.2d 594. 

Neb.—^McConnell v. McCook Nat 
Bank of McCook, 6 N.W.2d 599. 142 
Neb. 451. 

N.T.—Lynch v. Lynch, 7 N.T,S.2d 
712, 255 App.Div. 921, appeal de¬ 
nied 20 N.E.2d 33, 280 N.Y. 850— 
In re Guggrino’s Estate, 2 N.Y,S.2d 
397, 253 App.Div. 132. affirmed In 
re Guggino’s Will, 18 N,E.2d 317, 
279 N.Y. 692—111 re Garlock’s Will, 
299 N.Y.S. 516, 252 App.Div. 419 
—In re Burry^s Estate, 235 N.Y.S. 
668, 227 App.Div. 620—Marshall v. 
Marshall, 216 N.Y.S. 673, 217 App, 
Div, 229—^In re Conover’s Estate, 
297 N.Y.S. 577, 163 Misc. 699, af¬ 
firmed 300 N.Y.S. 1357, 252 App. 
Div. 917—^In re Timko's Will, 270 
N.Y.S. 323. 150 Misc. 701—In re 
Carlin's Estate. 236 N.Y.S. 329. 134 
Misc. 596—In re Eddy’s Adni’r, 236 
N.Y.S. 275, 134 Misc. 611. 

Ohio,—^Arthur v. Wltmeyer. App., 53 
N.E.2d 915—Vollmer v. Vollmer, 
190 N.E. 588, 47 Ohio App. 154. 
Or.—State v. Gralewski's Estate, 169 
P.2d 211. 

Pa.—Onofrey v. Wolllver, 40 A.2d 35, 
351 Pa, 18. 155 A.L.R. 1074—In re 


Cochrane’s Estate, 20 A.2d 305, 342 
Pa, 108, 125 A.L.R. 1058—Reap v. 
Wyoming Valley Trust Co., 150 A. 
465, 200 Pa. 156. 

Acconut opened without knowledge 
or consent 

In absence of fraud or undue influ¬ 
ence, amount on deposit in joint ten¬ 
ancy account on death of either joint 
tenant belongs exclusively to surviv¬ 
or unless, after death of depositor 
who was original owner of fund, 
there shall be proof that account 
was opened without his knowledge 
and consent, express or implied.— 
Wallace v. Riley, 74 P.2d 307, 23 Cal. 
App.2d 654. 

Constractiou of bazik mlo 

A rule, printed on depositor’s hank 
passbook, that amount to credit of 
deceased depositor shall be paid to 
his or her legal representatives, 
means that payment will he made to 
legal representatives of deceased de¬ 
positor’s survivor in case of deposit 
with survivorship.—Geist v. Robin¬ 
son. 1 A.2d 153. 332 Pa. 44. I 

17. D.C.—Quigley v. Whyte, 85 F. 
2d 301. 66 App.D.C, 135. 

Iowa.—O’Brien v. Biegger, 11 N,W.2d 
412, 233 Iowa 1179. 

Md.—^Hopkins Place Sav. Bank v. 

Holzer. 2 A.2d 639, 175 Md. 481. 
Ohio,—Sage v. Flueck, 7 N.B.2d 802, 
132 Ohio St. 377—Union Trust Co. 

V. Hutchison, 161 N,B. 222, 27 Ohio 
App. 284. 

Pa.—In re Mori’s Estate, 178 A. 492, 
318 Pa. 261—^In re Bailey’s Estate, 
.86 Pa. Super. 322. 

Wls.—^In re Staver's Estate, 260 N. 

W. 656. 218 Wls. 114. 

18. Cal.—Wallace v. Riley, 74 P.2d 
800, 23 Cal.App.2d 669. 

19. U.S.—Lynch v. Murray, C.C.A. 
Fla., 139 P.2d 649. 

Ohio.—^Gall v. Central Trust Co., 12 
N,R2d 782, 57 Ohio App. 168. 

20. N.Y.—In re X/orch’s Estate, 33 
N.Y.S.2d 157. 

Pa.—Onofrey v. Wolllver, 40 A.2d 35, 
351 Pa. 18, 155 A.L.R 1074—In re 
Lamberton's Estate, 41 Pa.Dlst & 
Co. 192, 23 Erie 1, 55 York Lieg. 
Rec. 33. 

9ia 


Wls.—In re Staver’s Estate, 260 N. 
W. 655, 218 Wls. 114. 

21. Ark.—Ferrell v. Holland, 169 S. 
W.2d 643, 205 Ark. 523. 

Idaho.—^Powell v. Powell, 126 P. 

1058, 22 Idaho 531. 

Iowa.—Corpus Juris cited in Hruhy 

V. Wayman, 293 N.W. 639, *640, 230 
Iowa 653. 

Kan.—Bouska v. Bouska, 153 P.2d 
923, 169 Kan. 276. 

Neb.—Olander v. City of Omaha, 6 
N.W.2d 62, 142 Neb. 340. 

Okl.—Clinton v. Clinton, 101 P.2d 
609, 187 Okl. 144. 

Or.—Stout V. Van Zante, 220 P. 414, 
109 Or. 430. 

S.C.—Free v. Sandifer, 126 S.B. 521, 
131 S.C. 232. 

R. I.—^Bloomfield v. Brown, 25 A.2d 
354, 67 R.I. 452, 141 A.L.R. 170. 

S. D.—^Armstrong v, Hellwig, 18 N. 

W. 2d 284. 

Tenn.—Corpus Juris guoted in Mc¬ 
Leroy V. McLeroy, 40 S.W.2d 1027, 
1028, 163 Tenn. 124. 

Tex.—Chandler v. Kountze, Civ.App., 
130 S.W.2d 327, error refused. 

33 C.J. p 901 note 12. 

Exceptions to rule see infra § 3 d. 

Virtually every state has enacted 
such legislation.—Stambaugh v. 
Stambaugh, 156 S.W.2d 827, 288 Ky. 
49L 

Incousistent statutes 

The prior statute providing that a 
conveyance to two or more creates a 
tenancy in common unless express¬ 
ly declared joint tenancies, and later 
statute abolishing joint tenancies are 
both in effect unless there is an ab¬ 
solute inconsistency between provi¬ 
sions of the two statutes, in view of 
presumption that prior statute was 
not specifically repealed by later 
statute, and presumption arising 
from fact that both statutes had 
been referred to by the courts as 
still in effect.—^Erickson v. Erickson, 
115 P.2d 172, 167 Or. 1. 

22. U.S.—Edwards v. Commissioner 
of Internal Revenue, C.C.A., 102 F. 
2d 757. 

N.C.—^Jones v. Waldroup, 7 S.E.2d 
366, 217 N.C. 178. 

Pa.—^In re Haggerty's Estate, 166 A. 
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noted, however, that these rules are merely rules of 
construction, and do not abolish or prohibit the cre¬ 
ation of joint tenancies23 or the incident of sur- 
vivorship,24 but merely require that the will, deed, 
or other instrument by which the estate is created, 
expressly declare or by necessary implication show 
an intention to create such an estate. 

Property or estate within statute. Some of the 
statutes abolishing or modifying joint tenancies 
with the right of survivorship have been held to ap¬ 
ply to joint tenancies in personal property as well 
as to those in real property,25 but others have been 
held to apply only to real property, and not to af¬ 
fect joint tenancies in personal property,*2® and 
some have been held to apply only to estates of in- 
heritance.27 It has been held that the statutes do 
not apply to a possibility of reverter on the termi¬ 


§ 2 

nation of a determinable or conditional fee.25 It 
has also been held that a statute abolishing sur¬ 
vivorships of real or personal estate does not abol¬ 
ish survivorships in choses in action.28 The appli¬ 
cation of such statutes to joint bank accounts as 
well as special statutes applying to such accoimts 
are discussed infra § 3 e. 

Retroactive effect. Some of the statutes have 
been held to be retroactive in their operation, and 
to apply to joint estates existing at the time of 
their enactment as well as to those created after- 
ward,20 except where survivorship had already oc¬ 
curred but on the other hand it has been held 
that a statute abolishing joint tenancies, or convert- 
ing them into tenancies in common, applies only to 
future, and not to past, acts or conveyances, and 
does not affect joint tenants whose rights had be¬ 
come vested prior to the passage of the statute.22’ 


680, 311 Pa. 503—In re Leach’s Es¬ 
tate, 128 A. 497, 282 Pa. 545— 
Montgomery v. Keystone Savings 
& Loan Ass’n, 29 A.2d 203, 160 Pa. 
Super. 677. 

Tenn.—McLeroy v. McLeroy, 40 S.W. 
2d 1027, 163 Tenn. 124—Scholze v. 
Scholze, 2 Tenn-App. 80. 

33 C.J. p 903 note 39. 

23. U.S.—Corptis Juris cited in 
Greenwood v. Commissioner of In¬ 
ternal Revenue, C.C.A., 134 P.2d 
916, 921. 

Ariz.—In re Baldwin’s Estate, 71 P. 

2d 791, 60 Ariz. 265. 

Ark.—Ferrell v. Holland, 169 S.W,2d 
643, 205 Ark. 523. 

Iowa,—In re Winkler’s Estate, 2 N. 

W,2d 153, 232 Iowa 930. 

Kan.—^Householter v. Householter, 
164 P.2d 101, 160 Kan. 614—Bouska 

V. Bouska, 153 P.2d 923, 159 Kan. 
276—Malone v. Sullivan, 14 P.2d 
647. 136 Kan. 193, 85 A.L.R. 275. 

Mo.—State ex rel. Ashauer v. Hos- 
tetter, 127 S.W.2d 697, 344 Mo, 665 
—McVey v. Phillips. 259 S.XV, 1065, 
Neb.—Olander v. City of Omaha, 6 
N.W.2d 62, 142 Neb. 340. 

N-J.—^Mosser v. Do Isay, 27 A,2d 155.! 
132 N.J.Eq. 121. 

Ohio.—Poraker v. Kocks, 180 N.E. 

743, 41 Ohio App. 210. 

Okl.—Clinton v. Clinton, 101 P.2d 
609, 187 Okl. 144. 

Or.—Manning v. U. S. Nat. Bank of 
Portland. 148 P.2d 255. 153 A.L.R. 
922—^Erickson v. Erickson, 115 P. 
2d 172, 167 Or. 1. 

Pa.—American Oil Co. v. Falconer, 
Com.Pl., 87 Pittsb.Leg.J. 146. 

R, I.—^Bloomfield v. Brown, 25 A.2d 
354, 67 R.I. 462. 141 A.L.R. 170. 

S. D.—^Armstrong v. Hellwig, 18 N. 

W. 2d 284. 

Tex.—Chandler v. Kountze, Civ.App., 
130 S.W.2d 327, error refus^ed. 

480.J.S.—58 


Va.—Wallace v. Wallace, 190 S.E. 

293, 168 Va. 216. 

33 C.J. p 901 notes 13, 14. 

Construction of instruments as cre¬ 
ating estates in joint tenancy see 
infra § 3 d. 

24. U.S.—^Edwards v. Collector of 
Internal Revenue, C.C.A., 102 P.2d 
757. 

Ark.—^Ferrell v. Holland, 169 S.W.2d 
643, 205 Ark. 523. 

Conn.—State Bank & Trust Co. v. 
Nolan, 130 A. 483, 103 Conn. 308— 
Houghton V. Brantingham, 86 A. 
664, 86 Conn. 630. 

Ky.—Osborne v. Hughes, 292 S.W. 
748, 219 Ky. 116. 

N.C.—^Jones v. Waldroup, 7 S.E.2d 
366, 217 N.C. 178. 

Ohio.—^In re Hutchison’s Estate, 166 
N.E. 687, 120 Ohio St, 542. 

Or.—Manning v. U. S. Nat. Bank of 
Portland. 148 P.2d 255, 174 Or. 118, 
153 A.L.R. 922—Corpus Juris cited 
iu Erickson v. Erickson, 115 P.2d 
172, 177, 167 Or. 1. 

Pa—In re Lowry’s Estate, 171 A. 
878, 314 Pa. 518—In re Haggerty’s 
Estate, 166 A 580, 311 Pa 503- 
In re Leach’s Estate, 128 A 497. 
282 Pa. 545—Montgomery v. Key¬ 
stone Savings & Loan Ass’n, 29 A. 
2d 203, 150 Pa.Super. 677—Gott- 
hardt v. Peters, Com. PL, 20 Lehigh 
CO.L.J. 80, 56 York Leg.Rec. 193 
—In re Kolody’s Estate, Orph., 13 
Northumb.Leg.J. 253, 52 York.Leg. 
Rec. 5—^Kachura v, Kachura, Com. 
PL, 9 Sch.Reg. 23. 56 York Leg 
Rec. 17—Lukac v. Morris, Com. 
PL, 7 Sch.Reg. 241. 

Tenn.—McLeroy v. McLeroy, 40 S.W. 

2d 1027, 163 Tenn. 124. 

33 C.J. p 901 notes 13, 14. 

Other estates iuvoXviug survlvorsliip 
The statute abolishing technical 
joint tenancies does not prohibit 
tenancy in common to two for life, 
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or a contingent remainder in fee 
or a cross-contingent remainder in 
fee.—^Erickson v. Erickson, 115 P.2d 
172, 167 Or. 1. 

25. U.S.—Greenwood v. Collector of 
Internal Revenue, C.C.A.,' 134 F.2d 
915. 

Nev.—Corpus Juris cited iu Newitt 
V. Dawe. 133 P.2d 918, 919, 61 Nev. 
472. 

N.Y.—In re XJngara’s Estate, 61 N.Y. 
S.2d 386, 183 Misc. 907—In re 

Post’s Estate. 229 N.Y.S. 799. 132 
Misc. 209, affirmed 231 N.Y.S. 859, 
224 App.Div. 830—In re Briggs” 
Will, 228 N.Y.S. 652, 131 Misc. 720* 
—In re Thomson’s Will, 43 N.Y.S. 
2d 392. 

Or.—Stout V. Van Zante, 220 P. 414, 
109 Or. 430. ' 

33 C.J. p 902 note 24. 

26. R.I.—Gallagher v. Rhode Island' 
Hospital Trust Co., 46 A 451, 22 
R.I. 141. 

33 C.J. p 902 note 25. 

27. N.C.—Burton v. Cahill, 135 S.. 
E. 332, 192 N.C. 505. 

33 C.J. p 902 note 26. 

28. Del.—Cookman v. Silliman, 2 A.. 
2d 166. 22 DeLCh. 303. 

29. Ark,—Sessions v. Peay, 19 Ark. 
267—Trammell v. Harrell, 4 Ark. 
602. 

30. Mass.—^Wildes v. Vanvoorhis, 15- 
Gray 139. 

33 C.J. p 902 note 19. 

31. Colo.—Corpus Juris cited ia. 
Eisenhardt v. Lowell, 98 P.2d 1001, 
1002, 105 Colo. 417. 

33 C.J. p 902 note 20. 

32. D.C.—^Noyes v. Parker, 92 P.2d 
562, 68 App.D.C. 13. 

33 C.J. p 902 note 2L 
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§ 3. Creation and Existence 

a. In general 

b. Property and estates subject to joint 

tenancy 

c. Essential elements 

d. Construction of acts or instruments as 

creating joint tenancies 

e. Joint bank accounts or deposits 

a. In General 

A Joint tenancy cannot be created by act of law, but 
only by act of the parties. 

A joint tenancy cannot arise by descent or other 
act of the law,33 but can be created only by pur¬ 
chase or other act of the parties,34 and the werd 
“purchase” as here used includes every mode of 
coming to an estate other than by inheritance.35 
A joint tenancy may be created by devise^® or by 
a joint disseizin.37 Property may be given in joint 
tenancy38 subject to the general rules governing 
gifts, as that the transfer must be completed dur¬ 
ing the donor's lifetime.39 Any person mentally 
competent to deal with the subject before him with 
full understanding of his rights is competent to 
create a joint tenancy,^® and as a general rule all 
natural persons are capable of being joint tenants 


but bodies politic^^ or corporations, as discussed in 
Corporations § 1088 c, cannot be joint tenants ei¬ 
ther among themselves or with natural persons. 

Oral agreement, A joint tenancy in realty can¬ 
not be created by an oral agreement ;43 but a joint 
tenancy in personal property may be created by an 
oral agreement,4although such agreements are 
frowned on and will be enforced only when estab¬ 
lished by evidence so strong and clear as to leave 

no doubt of their existence.** 5 

Consideration, Where a joint tenancy is created 
by contract, like other contracts, it must be based 
on a sufiScient consideration,*^ but a valuable con¬ 
sideration will be presumed and, in the absence of 
fraud or a showing of bad faith, the contract will 
be held to be valid.**^ 

b. Property and Estates Subject to Joint Ten¬ 
ancy 

Generally, any property subject to Individual own¬ 
ership may be held In joint tenancy. 

Generally, any property subject to individual 
ownership may be owned in joint tenancy.*^ While 
joint tenancy originally applied only to interests in 
land,*3 it is now generally applied, with all its rights 
and incidents, to personalty as well,50 whether cor- 


33. Ill.—^Deslauriers v. Senesac, 163 
N.B. 327, 331 Ill. 437, 62 A.L.R. 
511. 

Ky.—Stambaugh v. Stambaugh, 156 
S.W.2d 827. 288 Ky. 491, 

33 C.J. p 904 note 46. 

Sons taJdng’ on intestacy of par¬ 
ent became joint tenants of home 
place.—Clarke v. Doraey, 45 S.W.2d 
1054. 240 Ky. 199. 

34. Ill.—Porter v. Porter, 45 N.E.2d 
635, 381 IlL 322—Deslauriers v, 
Senesac. 163 N.B. 327, 331 Ill. 437, 
62 A.L.R 511. 

Ky.—Stambaugh v. Stambaugh, 156 
S.W.2d 827. 288 Ky. 491. 

N.C.—Burton v. Cahill, 135 S.E. 332, 
192 N.C. 605. 

33 ax p 904 note 47. 

Agreement that property that each 
acq.nired would go to survivor is val¬ 
id.—Stonewall v. Danielson, 217 N. 
W. 456, 204 Iowa 1367. 

35. Cal.—Greer v. Blanchar, 40 Cal. 
194. 

36. Mo.—Rodney v. Landau, 15 S.W. 
962, 104 Mo. 251. 

33 C.X p 904 notes 49, 60. 

37. Mass.—Fowler t. Thayer, 4 
Cush. 111. 

3.S C.X p 904 notes 5T. 58. 

38. Pa.—^In re Andrews' Estate, 
Orph., 26 North.Co. 296. 

39. Me.—^Appeal of Garland, 136 A. 
459. 126 Me. 84. certiorari denied 


Petition of Garland, 47 S.Ct 769, 
274 U.S. 759, 71 L.Ed. 1338. 

40. Cal.—Maxon v. Avery, 110 P.2d 
446, 43 Cal.App.2d 155. 

41. Iowa.—^Fleming v. Fleming, 174 
N.W. 946, 194 Iowa 71, petition 
overruled ISO N.W. 206, 194 Iowa 
71, reheard 184 N.W. 296, 194 Iowa 
71, dismissed 44 S.Ct 246, 264 V, 
S. 29, 68 L.Ed, 547. 

33 C.X p 906 note 89. 

42. Tex.—^Browne v. Gorman, Civ, 
App., 208 S,W. 385. 387. 

43. CaL—^Wheeland v. Rodgers, 124 
P.2d 816, 20 Cal.2d 218—In re Har¬ 
ris' Estate, 72 P.2d 873, 9 Cal.2d 
649. 

44. Cal.—Wheeland v. Rodgers, 124 
P.2d 816, 20 Cal.2d 218—Toung v. 
Young, 14 P.2d 680, 126 CaLApp. 
306. 

Minn.—Peterson v. Lake City Bank 
& Trust Co., 231 N.W. 794, 181 
Minn. 128. 

33 0.x p 905 note 75. 

45. U.S.—^Edward B. Marks Music 
Corp. V. Wonnell, D.C.N.T., 61 F. 
Supp. 722. 

46. III.—^Hamilton v. First State 
Bank of Willow Hill, 254 Ill.App. 
55. 

47. Mass.—^Attorney General v. 
Clarke. 110 N.E. 299, 222 Mass. 
291, Ann.Cas.l917B 119, L.R,A. 
1916C 679. 

48. Ill.—^Lindner & Boyden Bank t. 
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Wardrop, 10 N.B.2a 144, 291 Ill. 
App. 454, affirmed 18 N.E.2d 897, 
370 Ill. 310. 

Iowa.—Corpus Juris cited in O’Brien 

V. Biegger, 11 N.W.2d 412, 424, 233 
Iowa 1179—In re Winkler's Estate, 
5 N.W.2d 153, 232 Iowa 930. 

Neb.—^In re Johnson’s Estate, 218 N. 

W. 739, 116 Neb. 686. 

49. U.S.—Corpus Jtu^s cited in 

Greenwood v. Collector of Internal 
Revenue, C.C.A., 134 F.2d 916, 921. 

N.T.—In re Lorch's Estate, 33 N.Y. 
S.2d 157. 

Wis.—In re Levy's Will. 289 N.W. 
66, 234 Wis. 31, rehearing denied 
290 N.W. 613, , 234 Wis. 31. 

33 C.J. p 906 note 92. 

Overriding royalties under oil, gas, 
and mineral leases are “real prop¬ 
erty," and the royalty owners are 
"joint owners” or ‘‘joint tenants'* in 
the land.—^MacDonald v. Pollett, Civ. 
App., 175 S.W.2d 671, affirmed 180 
S.W.2d 334, 142 Tex. 616. 

50. U.S.—Corpus Juris cited in 
Greenwood v. Commissioner of In¬ 
ternal Revenue, C.C.A., 134 F.2d 
915, 921—Speaker v. Keating, D. 
C.N.Y., 36 P.Supp. 556—Penn v. 
Butler, C.aPa., P.Cas.No.10,930. 
4 DalL 354. 

Colo.—Corpus Juris cited in Eisen- 
hardt v. LoweU, 98 P.2d 1001, 1002, 
105 Colo. 417. 

D.C.—Garrett v. Keister, 56 F.2d 909, 
, 61 App.D.a 25* 
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poreal or incorporeal,51 and whether a chose in pos¬ 
session or merely in action.52 It has been held that 
there can be no joint tenancy in a commercial en¬ 
terprise dealing with the property or profits of a 
certain business and that, where several persons 
purchase land with a view to expending money on it 
for improvements for the purposes of trade or spec¬ 
ulation, equity will consider the parties as tenants 
in common without survivorship rather than as 
joint tenants.®^ 

Estates. A joint tenancy may be of an estate in 
fee, for life, for years, or at will,55 or of an estate 
in remainder and may be of an equitable, as 
well as of a legal, estate.57 

Bank accounts. In accordance with the general 
rule that a joint tenancy may exist in personal prop¬ 


erty, a joint tenancy may exist in a bank account,58 
and the incidents of a joint tenancy in such prop¬ 
erty are the same as those of a joint tenancy in 
other property.®® On the other hand, it has been 
held that a joint bank account, while analogous to 
a joint tenancy,®® does not have all of the incidents 
of such an estate.®! A bank account may be so cre¬ 
ated as to make two persons joint owners of the ac¬ 
count during their lives and to entitle the survivor 
of them to the entire account on the other's death.®^ 
In jurisdictions where a joint tenancy is not recog¬ 
nized, the parties may nevertheless by contract cre¬ 
ate a relationship with respect to a joint bank ac¬ 
count having all of the incidents of a joint tenan- 

A safe deposit box may be held in joint tenan¬ 
cy.®^ 


Ill.—^In re Halaska’s Estate, 30 N.E. 

2d 117, 307 Ill.App. 183. 

Mich.—Block v. Schmidt, 296 N.W. 
698, 296 Mich. 610—^Weiser v. Lras- 
zlo, 294 N.W. 122, 295 Mich. 133— 
Detroit & Security Trust Co. v. 
Kramer, 226 N.W. 234, 247 Mich. 
468—In re Peterson's Estate, 214 
N.W. 418, 239 Mieh. 462. 

Minn.—Peterson v. Lake City Bank 
& Trust Co., 231 N.W. 794, 181 
Minn. 128. 

N.H.—^Dover Co-ep. Bank v. Tobin’s 
Estate, 166 A, 247, 86 N.H. 209— 
Burns v. Nolette, 144 A. 848, 83 
N.H. 489, 67 A.L.R. 1071. 

N.T.—City of Corning v. Stirpe, 27 
N.T,S.2d 418, 262 App.Div. 14— 
In re Conklin’s Estate, 20 N.T.S. 
2d 59. 259 App.Div. 432—In re Cot¬ 
ter’s Will, 287 N.T.S. 670, 159 Misc. 
324—Peidt v. Kiener, 264 N.T.S. 
120, 147 Misc. 500—Rush v. Rush, 
258 N.T.S. 913, 144 Misc. 489—In 
re Lorch’s Estate, 33 N.T,S.2d 167. 
Or.—^Manning v. U. S. Nat. Bank of 
Portland, 148 P.2d 255, 174 Or. 
118—Beach v. Holland, 142 P.2d 
990, 172 Or. 396, 149 A.L.R. 866. 
Contra Nunner v. Erickson, 51 P. 
2d 839, 151 Or. 575. 

Pa.—^American Oil Co. v. Falconer, 
8 A.2d 418, 136 Pa.Super. 598. 

R.I.—Millman v. Streeter, 19 A.2d 
264, 66 R.I. 341, reargument de¬ 
nied 21 A.2d 669, 67 R,I. 218. 

33 C.J, p 906 note 94. 

Statutory authorizatioiL not req.iilred 
Colo.—^Eisenhardt v. Lowell, 98 P.2d 
1001, 105 Colo. 417. 

Mich.—Lilly v. Schmock, 298 N.W. 
116, 297 Mich. 613. 

Bigrht of survivorship may be cre¬ 
ated in personal property in absence 
of statutory provision to contrary.— 
Commissioner of Internal Revenue 
V. Hart, C.C.A., 76 P.2d 864. 

Income ffom property 

“Joint tenancy’’ applies to interest 
In personalty, but it has been ap¬ 


plied as pertaining to rights of own¬ 
ership In the property itself as dis¬ 
tinguished from right to receive the 
income from the property.—^In re 
Levy’s Will, 289 N.W. 666, 234 Wis. 
31, rehearing denied 290 N.W. 613, 
234 Wis. 31. 

51. N.J.—Barrett v. Barrett, 34 A. 
2d 579, 134 N.J.Eq. 138. 

52. Nev.—^Newitt v. Dawe, 133 P.2d 
918, 61 Nev. 472, 144 A.L.R. 1462. 

N.T.—City of Corning v. Stirpe, 27 
N.T.S.2d 418, 262 App.Div. 14. 

33 C.J. p 907 note 95. 

53. Iowa.—Fleming v. Fleming, 174 
N.W. 946. 194 Iowa 71, petition 
overruled 180 N.W. 206, 194 Iowa 
71, reheard 184 N.W. 296, 194 Iowa 
71, dismissed 44 S.Ct. 246, 264 U.S. | 
29, 68 L.Ed. 547. 

54. Pa.—Duncan v. Forrer, 6 Binn. 
193, 

33 C,J. p 907 note 97. 

55. Ind.—Thornburg v. Wiggins, 34 
N.E. 999, 135 Ind. 178, 41 Am.S.R. 
422, 22 L.R.A, 42. 

Mass.—^Attorney General v. Clark, 
110 N.E. 299, 222 Mass. 291, L.R. 
A.1916C 679, Ann.Cas,1917B 119. 

56. Mo.—^Walker v. Deppe, 141 S.W. 
2d 783. 346 Mo. 354. 

33 C.J. p 907 note 99. 

57. U.S.—Edmonds v. Commissioner 
of Internal Revenue, C.C.A., 90 F. 
2d 14, certiorari denied 58 S.Ct. 
32. 302 U.S. 713, 82 L.Ed. 551. 

33 C.J. p 907 note 1. 

58. Arts.—Ferrell v. Holland, 169 S. 
W.2d 643, 205 Ark. 523. 

D.C.—Garrett v. Keister, 56 F.2d 909, 
61 APP.D.C. 26. 

Ill.—^In re Reder’s Estate, 228 Ill. 
App. 21, affirmed Reder v. Reder, 
143 N.B. 418, 312 Ill. 209—Lind¬ 
ner 4& Boyden Bank v. Wardrop, 
1© N.E.2d 144, 291 Ill.App. 454, af¬ 
firmed 18 N.E.2d 897, 370 Dl. 310. 
Utah.—Holt V. Boyles, 39 P.2d 715, 
85 Utah 364. 


Wash.—Tacoma Savings & Loan 
Ass’n V. Nadham, 128 P.2d 982, 14 
Wash.2d 576—In re Ivers* Estate, 
104 P.2d 467, 4 Wash.2d 477. 
l^w applicable 

Local bank's obligation and rights 
of claimants of joint deposit after 
death of one depositor were held 
governed by laws of local state.— 
Portland Nat. Bank v. Brooks, 137 
A. 641, 126 Me. 251. 

Joiat bank accounts are not against 
public pohcy 

Or.—Beach v. Holland, 142 P.2d 990, 
172 Or. 396, 149 A.L.R. 866. 
Subsequent deposits 
Where depositors agreed to estab¬ 
lish bank account in joint tenancy, 
all subsequent deposits to account 
were subject to terms of joint ten- 
were subject to terms of joint ten¬ 
ancy agreement. 

Cai.—^Henry v. Bank of America, 47 
P.2d 1068, 8 Cal.App.2d 353. 

Mass.—Coolidge v. Brown, 190 N.E. 
723, 286 Mass. 504. 

59. N.T.—In re Hoffman's Estate, 

25 N.T.S.2d 339, 175 Misc. 607. 

60. Or.—State v. Gralewski’s Es¬ 
tate, 159 P.2d 211—Beach v. Hol¬ 
land, 142 P.2d 990, 172 Or. 396, 149 
A.L.R. 866. 

6L Or.—State v. Gralewski’s Es¬ 
tate, 159 P.2d 211. 

62. Ky.—Bishop v. Bishop’s En'x, 
170 S.W.2d 1, 293 Ky. 652. 

63. Kan.—Malone v. Sullivan, 14 P. 
2d 647, 136 Kan. 193, 85 A.L.R. 
275. 

Ohio.—Sage v. Flueck, 7 N.E.2d 802, 
132 Ohio St. 377. 

64. Cal.—In re Dean’s Estate* 155 
P.2d 901, 68 Cal.App.2d 86. 

Mich.—Lilly v. Schmock, 298 N.W. 

116, 297 Mich. 513. 

Pa.—^In re Andrews* Estate, Orph., 

26 North.Co. 295. 
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§ 3 

c. Essential Elements 

Unity of Interest, title, time, and possession are es¬ 
sentia! elements of a joint tenancy. 

In order that a joint tenancy may exist, there 
.oust coexist four unities: unity of interest, unity 
of title, unity of time, and unity of possession,®^ 
that is, each of the owners must have one and the 
same interest,®® conveyed by the same act or in¬ 
strument,®7 to vest at one and the same time,®® 
except in cases of uses and executory devises;®^ 
and each must have the entire possession of every 
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parcel of the property held in joint tenancy as well 
as of the whole.^® 

It has been held that the required unities do not 
exist and a joint tenancy cannot be created by a 
conveyance by one to himself and another,*71 but 
there is also authority that a joint tenancy may be 
so created,72 particularly under statutes so provid- 
ing.73 In any case, it is clear that, if the convey¬ 
ance is made through an intermediary, a joint ten¬ 
ancy may validly be created.74 It has been held 
that tenants in common may by mutual agreement 
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65. U.S.—^Edmonds v. Commissioner 
of Internal Revenue, C.C.A., 90 F. 
2d 14, certiorari denied 58 S.Ct. 
32, 302 U.S. 713, 82 L.Ed. 551— 
Hernandez v. Becker, C.C.A.N.M., 
54 F.2d 542. 

Ark.— Corpus Jails quoted in. Stevr- 
art V. Tucker. 188 S.W.2d 125, 127 
—Neal V. Neal, 106 S.W.2d 595. 
600, 194 Ark. 226. 

Cal.—^McDonald v, Morley, 101 P.2d 
690, 15 CaL2d 409. 129 A.L.R. 810 
—Siberell v. Siberell, 7 P.2d 1003. 
214 Cal. 767—Plante v. Gray, 157 
P.2d 421, 68 CaI.App.2d 582—Reiss 
V. Reiss, 114 P.2d 718, 45 Cal.App. 
2d 740—Swartzbaugh v. Sampson, 
54 P.2d 73. 11 Calj^pp.2d 451. 

Fla.—^Andrews v. Andrews, 21 So. 2d 
205, 155 Fla. 654. 

ta—Tindall v. Yeats, 64 N.B.2d 903. 
392 Ill. 502—Van Antwerp v. Hor¬ 
an, 61 N.B.2d 358, 390 Ill. 449— 
Porter v. Porter, 45 N.E.2d 635, 
381 111. 322—^Hood v. Common¬ 
wealth Trust & Savings Bank, 34 
N.E,2d 414, 376 Ill. 413—Deslau- 
riers v. Senesac, 163 N.E, 327, 331 
Ill. 437, 62 A.I 1 .R. 511—Liese v. 
Hentze, 158 N.E. 428, 326 Ill. 633— 
In re Jirovec’s Estate, 2 N.E.2d 
354, 285 I11.APP. 499. 

Elan.—Corpits Juris cited in Bouska 
V. Bouska, 153 P.2d 923, 926, 159 
Kan. 276. 

Me.—^McDonough, v, Portland Sav. 
Bank, 1 A-2d 768, 136 Me. 71—Reid 
V. Cromwell, 18$ A- 758, 134 Me. 
186—^Appeal of Garland, 136 A, 
459, 126 Me. 84, certiorari denied 
Petition of Garland, 47 S.Ct. 769, 
274 U.S. 759, 71 L.Ed. 1338. 

Minn.—Greiger v. Pye, 297 N.W. 173, 
210 Minn. 71. 

Neb.—Stuehm v. Mikulski. 29? N.W. 

595. 139 Neb. 374, 137 A.L.R. 327. 
N.J.—Steinmetz v, Steinmetz, 21 A. 
2d 743, 130 N.J.Eq. 176—Corpus 
Juris cited iu Dover Trust Co. v. 
Brooks, 160 A. 890, 891, 111 N.J. 
Eq. 40. 

N.T.—^Leppard v. O’Brien, 232 N.T.S. 
454, 225 App.Div. 162, affirmed 170 
N.B. 144, 252 N.T. 563—Moore 

Lumber Co. v. Behrman, 259 N.T. 
S. 248, 144 Misc. 291. 


N.C.—Burton v. Cahill, 135 S.B. 332, 
192 N.C. 505. 

Or.—^Erickson v. Erickson, 115 P.2d 
172. 167 Or. 1. 

Pa.—In re Cochrane's Estate, 20 A.2d 
305, 342 Pa, 108—^Madden v. Gosz- 
tonyi Savings & Trust Co., 200 A. 
624, 331 Pa. 476, 117 A.L.R. 904. 
R.I.—Millman v. Streeter, 19 A.2d 
254, 66 R.I. 341, reargument denied 
21 A.2d 559, 67 R.L 218. 

33 C.J. p 907 note 2. 

Validity of marriage 
Where parties acquired and used 
property as joint tenants, their mu¬ 
tual rights were not affected by 
question of existence of common-law 
marriage between them.—^McWhorter 
v. McWhorter. 278 P. 454, 99 Cal. 
App. 321. 

66, Fla.—^Andrews v. Andrews, 21 
So.2d 205, 155 Fla. 654. 

Ill.—Porter v. Porter, 45 N.B.2d 
638, 381 Ill 322—^Hood v. Common¬ 
wealth Trust & Savings Bank, 34 
N.E.2d 414, 376 Ill. 413—People v. 
Varel, 184 N.E. 209, 351 Ul. 96— 
Deslauriers v. Senesac, 163 N.E. 
327. 331 Ill. 437, 62 A.L.R. 611. 
Neb,—Stuehm v. Mikulski, 297 N.W. 
595, 139 Neb. 374. 

N.T.—^Moore Lumber Co. v. Behr¬ 
man, 259 N.T.S. 248, 144 Misc. 291. 
Or.—^Erickson v. Erickson, 115 P.2d 
172, 167 Or. 1. 

33 C.j. p 907 note 3. 

67- Fla.—^Andrews v. Andrews, 21 
So.2d 205, 165 Fla. 654. 

Ill.—Porter v. Porter, 45 N.B.2d 688, 
381 Ill. 322—^Hood v. Common¬ 
wealth Trust & Savings Bank, 34 
N,B.2d 414, 376 Ill. 413—Deslau¬ 
riers V. Senesac, .163 N.E. 327, 331 
Ill. 437, 62 AX 1 .R. 511. 

Neb.—Stuehm v. Mikulski, 297 N. 

W. 595. 139 Neb. 374. 

N.T.—Moore Lumber Co. v. Behr¬ 
man, 259 N.T.S. 248. 144 Misc. 291. 
Or.—^Erickson v. Erickson, 116 P.2d 
172, 167 Or. 1. 

33 C.J. p 907 note 4. 

68- Fla.—^Andrews v. Andrews, 21 
So.2d 205, 155 Fla. 654. 

Ill.—^Porter v. Porter, 45 N.E.2d 638, 
381 IlL 322—^Hood v. Common¬ 
wealth Trust & Savings Bank, 34 
N.E.2d 414, 376 IlL 413—Deslau- 
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rlers v. Senesac, 163 N.E, 827, 331 
Ill. 437. 62 A.L.R. 511. 

Neb.—Stuehm v. Mikulski, 297 N.W. 
696, 139 Neb. 374. 

N.T.—Moore Lumber Co. v. Behr¬ 
man, 259 N.T.S. 248, 144 Misc. 291. 
Or.—Erickson v. Erickson, 115 P. 

2d 172, 167 Or. 1. 

33 C.J. p 907 note 5. 

69. D.C.—^Noyes v. Parker. 92 P.2d 
662, 68 APP.D.C. 13. 

33 C.J. p 907 note 6. 

70. Fla—^Andrews v. Andrews, 21 
So.2d 205, 156 Fla 664. 

Ill.—Porter v. Porter, 45 N.B.2d 
638, 381 IlL 322—^Hood v. Common¬ 
wealth Trust & Savings Bank, 34 
N.B.2d 414, 376 IlL 413—Deslau¬ 
riers v. Senesac, 163 N.E. 327, 331 
IlL 437, 62 A.L.R. 511. 

N.T.—^Moore Lumber Co. v. Behr¬ 
man, 259 N.T.S. 248, 144 Misc. 
291. 

Or.—^Erickson v. Erickson, 116 P.2d 
172, 167 Or. 1. 

S3 C.J. p 907 note 7, 

Sole use 

It has been held that the right 
of a tenant to appropriate any part 
of the property for his sole use is 
inconsistent with a joint tenancy,— 
Appeal of Garland, 136 A. 459, 126 
Me. 84, certiorari denied Petition of 
Garland, 47 S.Ct. 769, 274 U.S. 759, 
71 L.Ed, 1338. 

71. Wis.—^Breitenbach v. Schoen, 
198 N.W. 622, 183 Wis. 689. 

72. Cal.—Hill v. Donnelly, 132 P. 
2d 867, 56 Cal.App.2d 387—Lewis 
V. Lewis, 93 P.2d 850, 34 Cal.App. 
2d 422. 

73. U.S.—Greenwood v. Commis¬ 
sioner of Internal Revenue, C,C.A., 
134 P.2d 915—^Edmonds v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
90 P.2d 14, certiorari denied 58 S. 
Ct. 32, 302 U.S. 713, 82 L.Ed. 551. 

CaL—White v. Bank of America Nat. 
Trust & Savings Ass’n, 128 P.2d 
600, 53 Cal.App.2d 831. 

74. IlL—^Hoeffner v. HoefCner, 59 N, 
E.2d 684, 389 Ill. 253. 

Mich.—^Blodgett v. Snobble, 295 N.W. 
192, 295 Mich. 374. 
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convert their estate into a joint tenancy but 
there is also authority to the contraryA mort¬ 
gage to two or more persons as security for a single 
debt due to them jointly may be held in joint ten¬ 
ancy but not where it is given to secure several 
debtsJ^ 

Bank accounts. The unities of time, interest, ti¬ 
tle, and possession generally essential to a joint ten¬ 
ancy have been held to be essential elements of a 
joint tenancy in a bank account.79 It has been held 
that, where an account originally in one name is 
changed to a joint account, the unities of title and 
time essential to a joint tenancy are lacking.^® 

Safe deposit box. The unities generally essen¬ 
tial to a joint tenancy have been required of a 
joint tenancy in a safe deposit box.8i Thus it has 
been held that a joint tenancy does not exist where 
one of the owners has the right to surrender the 
box or to remove its contents.^2 

d. Construction of Acts or Instruments as Cre¬ 
ating Joint Tenancies 

The Intent of the parties Is controlling as to whether 
or not a Joint tenancy is created, but such a construc¬ 


tion will be avoided unless the Intention to create a joint 
tenancy Is clearly manifested. 

The intention of the parties is controlling in de¬ 
termining whether or not an estate transferred to 
two or more persons is a joint tenancy or a tenan¬ 
cy in common,S3 and presumptions will be resorted 
to only where there is no direct evidence of intent 
with reference to the joint owership of the prop¬ 
erty. The court will scrutinize the circumstances 
attending the transaction carefully to determine the 
intention of the parties.^s An estate in joint ten¬ 
ancy is created where the parties, at the time the 
estate is conveyed, express an intention to create 
a joint tenancy with right of survivorship,^^ or 
where the purpose to create a joint tenancy is 
clearly expressed in the conveyance,^"^ 

The early common law favored joint tenancies 
and, where an estate was conveyed to two or more 
persons without any words indicating an intention 
that it should be divided among them, it was con¬ 
strued to be a joint tenancy,words or circum¬ 
stances of negation being necessary to avoid such 
result^® However, on the termination of the era 
of feudalism, joint tenancies fell into disfavor with 
the courts^i and, long before the enactment of stat- 


75. Iowa.—Conlee v. Coulee, 269 N. 
W. 259. 222 Iowa 561. 

76. Me.—Appeal of Garland, 136 
A. 459, 126 Me. 84, certiorari de¬ 
nied Petition of Garland, 47 S.Ct 
769, 274 U.S. 759, 71 L.Ed. 1338. 

77. Mass.—^Rosenfield v. Pine, 10 N. 
Si.2d 265, 298 Mass. 356. 

Mic^—Block V. Schmidt, 296 IT.W. 

698, 296 Mich. 610. 

33 C.J. p 904 notes 54, 55. 

7a Mass.—Gilson v, Gilson, 2 Al¬ 
len 115. 

33 C.J. p 904 note 56. 

79. Me.—^Appeal of Garland, 136 A. 
459, 126 Me. 84, certiorari denied 
Petition of Garland, 47 S.Ct. 769, 
274 U.S. 759. 71 L.Ed. 1338. 

80. Ark.—Neal v. Neal, 106 S.W.2d 
595, 194 Ark. 226. 

Me.—^Heard v. Gurdy, 144 A. 399, 127 
Me. 480—^Appeal of Garland, 136 A. 
459, 126 Me. 84, certiorari denied 
Petition of Garland, 47 S.Ct. 769, 
274 U.S. 759, 71 L.Ed. 1338. 

81. II.I.—Millman v, Streeter, 19 A. 
2d 254, 66 II.I. 341, reargument de¬ 
nied 21 A.2d 559, 67 R.I. 218. 

sa Ic.I,—Millman v. Streeter, su¬ 
pra. 

•8a Neb.—Olander v. • City of Oma¬ 
ha, 6 N.W.2d 62, 142 Neb. 340. 
Wis.—Williams v. Jones, 185 N.W. 
231,- 175 Wis. 380. 

Buies applicable to exercise of nn- 
dne influence in testamentary mat¬ 
ters are applicable to creation of 
joint tenancies where- question of* un¬ 


due influence is involved.—^Kelly v. 
McCarthy, 57 P.2d 118, 6 Cal.2d 347. 
Ctovemment bonds 
The federal regulation that, when 
government bonds are registered in 
names of two or more persons, they 
are deemed to be held in joint own¬ 
ership, with right of survivorship, 
is to protect government, and does 
not ofEect title to the bonds as be¬ 
tween the payees.—Sinift v. Sinift, 
284 N.W. 91, superseded 293 N.W. 
841, 229 Iowa 56. 

84- N.T.—^Matter of Kaupper, 125 
N.T.S. 878, 141 App.Div. 64, af¬ 
firmed 94 N.B. 1095, 201 N.T. 534. 

85. U.S.—^Edward B. Marks Music 
Corp. V. Wonnell, D.C.N.Y., 61 P. 
Supp. 722. 

Ill.—In re Jirovec's Estate, 2 N.E.2d 
354, 285 IlLApp. 499. 

Farol evidence 

Where there is doubt as to wheth¬ 
er the parties* acts were intended to 
create a joint tenancy or a tenancy 
in common, parol evidence is admis¬ 
sible to aid in determining such in¬ 
tention.—Overheiser v. Lackey, 100 
N.E. 738, 207 N.T. 229, Ann.Cas.l914C 
229—33 C.J. p 906 note 88. 

86. N.T.—^Matter of Kaupper, 125 N. 
T.S. 878, 141 App.Div. 64, affirmed 
94 N.E. 1095, 201 N.T. 634. 

87. Neb.—Sanderson v. Everson, 141 
N.W. 1025, 93 Neb. 606. 

33 C.J. p 906 note 87. 

88. Ark.—^Ferrell v. Holland, 169 S. 
W.2d 643, 205 Ark. 523. 
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Cal.—Reiss v. Reiss, 114 P.2d 718, 
45 Cal.App.2d 740. 

Kan.—^Householter v. Householter, 
164 P.2d 101, 160 Kan. 614. 

Or.—^Manning v. U. S. National Bank 
of Portland. 148 P.2d 255, 174 Or. 
118. 

Wis.—^Breitenbach v. Schoen, 198 N. 

W. 622, 183 Wis. 589. 

Beason for rule 

In the early English common law, 
general rule was that, in absence of 
express provision severing the in¬ 
terests, transfer of estates was deem¬ 
ed by law a “joint tenancy^* rather 
than a “tenancy in common,” for the 
reason that a tenancy in common 
tended to split the feudal tenures, 
thus rendering it difficult to collect 
feudal military services.—^Neill v. 
Royce, 120 P.2d 327, 101 Utah 181— 
33 C.J. p 905 note 78 [aj. 

89. N.J.—Mosser v. Dolsay, 27 A.2d 
155, 132 N.J.Eq. 121. 

Or.—Corpus Juris quoted in, Man¬ 
ning V. U. S. National Bank of 
Portland, 148 P.2d 265. 260, 174 
Or. 118. 

33 C.J. p 905 note 78. 

90. Ill.—Gaunt v. Stevens, 89 N.E. 
812, 241 Ill. 642. 

91. Ill.—^Lindner & Boyden Bank v, 
Wardrop, 10 N.R2d 144, 291 HL 
App. 454, affirmed 18’ N.B.2d 897, 
370 lU. 310. 

Iowa.—^In re Winkler’s Estate, 5 N. 

W.2d 153, 232 Iowa 930—^Hruby v. 
i Waymaai, 298 N.W. 639. 230 Iowa 
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utes embodying the modem view, the courts laid 
hold of every available expression to construe es¬ 
tates given to a plurality of persons as tenancies in 
common rather than as joint tenancies,^ 2 although 
they continued to hold that a grant to two or more 
persons, without more, created a joint tenancy.^3 

Under the modern practice and statutory rules, 
as discussed supra § 2, the common-law presump¬ 
tion that it was the intention of the parties to the 
transfer of an estate to two or more persons to 
create a joint tenancy is replaced by the contrary 
presumption; that the parties intended to create a 
tenancy in common rather than a joint tenancy.^^ 
Accordingly, where the instrument is silent or am¬ 
biguous as to the nature of the joint estate created. 


it will be construed as creating a tenancy in com¬ 
mon and not a joint tenancy.^® ^ construction of 
an instrument as creating a joint tenancy is to be 
avoided,^® but the presumption against a joint ten¬ 
ancy is rebuttable.^In order that a joint tenancy 
may be created, there must be specific language 
manifesting such intent but the particular phras¬ 
eology employed in the instrument creating the es¬ 
tate is immaterial where it plainly appears from 
the terms of the instrument in its entirety that the 
intention was to create an estate in joint tenancy.^^ 

Where such an intention is clearly apparent, it 
has been held not necessary that the words “joint 
tenancy” should be used but it has also been held 


853—^Albright v. Winey, 284 N.W. 
86, 226 Iowa 222. 

Ky.—Stambaugh v. Stambaugb, 156 
S.W.2d 827, 288 Ky. 491. 

Me.—Reid v. Cromwell, 183 A. 758, 
134 Me. 186—^Appeal of Garland, 
136 A. 459, 126 Me. 84, certiorari 
denied Petition of Garland, 47 S. 
Ct. 769, 274 U.S. 759, 71 L..Ed. 1338. 
Neb.—Olander v. City of Omaha, 6 
N.W.2d 62. 142 Neb. 340. 

N.J.—^Whelan v. Conroy, 10 A.2d 636, 
126 N.J.Eq. 687. 

N.Y.—In re Wilkins* Will, 226 N.T. 

S. 415, 131 Misc. 188. 

S.C.—Corpus Juris cited ia Free v. 
Sandifler, 126 S.E, 521, 131 S.C. 
232. 

Utah.—Neill t. Royce, 120 P.2d 327, 
101 Utah 181. 

Va.—Wallace v. Wallace, 190 S.E. 
^ 293, 168 Va. 216. 

Wis.—^Breitenbach v. Schoen, 198 N. 

W. 622, 183 "Wis. 589. 

33 C.J. p 905 note 80. 

92. Va.—Lockhart v. Vandyke, 33 
S.E. 613, 97 Va. 356. 

33 C.J. p 905 note 80. 

93. Va—^Lockhart v. Vandyke, 33 

S. E. 613, 97 Va. 366. 

33 C.J. p 904 notes 51, 53, p 906 note 

84. 

94. Ark.—^Ferrell v. Holland, 169 S. 
W.2d 643, 205 Ark. 523. 

Cal.—^Reiss v. Reiss, 114 P.2d 718, 
45 CaLApp.2d 740. 

Colo.—Miller v. Buyer, 261 P. 659, 
82 Colo. 474. 

Ill.—Shipley v. Shipley, 155 N.E. 
334, 324 Ill. 560, 

Kan.—^Bouska v. Bouska, 153 P.2d 
923, 159 Kan. 276. 

Mich.—^Atha v. Atha, 6 N.W.2d 897, 
303 Mich, 611. 

Nev.—^Newitt v. Dawe, 133 P.2d 918, 
61 Nev. 472, 144 A.L..R.'1462. 

N.H.—^Dover Co-op. Bank v. Tobin’s 
Estate, 166 A. 247, 86 N.H. 209. 

N.J.—Mosser v. Dolsay, 27 A.2d 155, 
132 N.J.Eq. 121. 

N.T.—^In re Ungara’s Estate, 51 N. 

T. S.2d 386, 183 Misc. 907—Bruff v. 


Rochester Title & Safe Deposit 
Co., 211 N.Y.S. 606, 125 Misc. 579, 
reversed on other grounds, 217 N. 
Y.S. 769, 218 App.Div. 67—In re 
Thomson’s Will, 43 N.Y.S.2d 392. 
Ohio.—Foraker v. Kocks, 180 N.E. 
743, 41 Ohio App. 210—In re Den¬ 
nis’ Estate, 30 Ohio N.P.,N.S., 118. 
Or.—Stout V. Van Zante, 220 P. 414, 
109 Or. 430. 

Pa.—Mardis v. Steen, 141 A. 629, 
293 Pa. 13. 

R. I.—Bloomfield v. Brown, 25 A.2d 
354, 67 R.I. 452, 141 A.D.R. 170. 

S. D.—^Armstrong v. Hellwig, 18 N.W. 
2d 284. 

33 C.J. p 901 note 12 [a], p 903 
note 35, p 904 note 62, p 905 note 
63. 

95. Kan.—Bouska v. Bouska, 153 P. 
2d 923, 159 Kan. 276. 

Nev.—^Newitt v. Dawe, 133 P.2d 
918, 61 Nev. 472, 144 A.L.R. 1462. 
Neb.—In re Kimball’s Estate, 207 N. 

Y.S. 757, 124 Misc. 181. 

Wash.—State v. Superior Court of 
Okanogan County, 191 P. 805, 
111 Wash. 615. 

Transfer to A or B held not to 
create a joint tenancy.—Dalton v. 
Keers, 2 P.2d 355, 213 Cal. 204. 

Note payable to A, or B in event 
of A’s death, does not show intention 
to create joint tenancy.—^Knox v. 
Maher, 261 Ill.App. 159. 

96. Conn.—^Blodgett v. Union & 
New Haven Trust Co., 149 A. 790, 
111 Conn. 165. 

Kan.—Householter v. Householter, 
164 P,2d 101, 160 Kan. 614. 

97. N.H.—^Dover Co-op. Bank v. To¬ 
bin’s Estate, 166 A. 24-7, 86 N.H. 
209. 

Or.—^Erickson v. Erickson, 115 P.2d 
172, 167 Or. 1. 

98. U.S.—Stuff V. La Budde Peed & 
Grain Co., D.C.Wls., 42 F.Stipp, 
493. 

Cal.—In re Dean’s Estate, 155 P.2d 
901, 68 Cal.App.2d 86. 

Or.—Manning v. U. S. Nat. Bank of 
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Portland, 148 P.2d 255, 174 Or. 118, 
153 A.L.R. 922. 

Pa.—^Mardis v. Steen, 141 A. 629, 
293 Pa. 13. 

33 C.J. p 906 note 82. 

Joint tenancy must be created by apt 
words 

Mass.—^Ames v. Chandler, 164 N.E. 
616, 265 Mass. 428. 

99. Iowa.—^In re Winkler’s Estate, 

5 N.W.2d 153. 232 Iowa 93-0. 
N.Y.—Belfanc v. Belfanc, 300 N.Y.S. 

319, 252 App.Div. 453, affirmed 16 
N.B.2d 103, 278 N.Y. 563. 

Pa.—Montgomery v. Keystone Sav¬ 
ings & Loan Ass’n, 29 A.2d 203, 
150 Pa.Super. 677—^Holfert v. Bas- 
tian, 54 Pa.Dist & Co. 146, 21 Le¬ 
high CO.L.J. 233. 

S.D.—^Armstrong v. Hellwig, 18 N. 
W.2d 284. 

Tenn.—McLeroy v. McLeroy, 40 S.W. 

2d 1027, 163 Tenn. 124. 

Tex.—Poole v. Frank, Civ.App., 11 
S.W.2d 611. 

Va.—Wallace v. Wallace, 190 S.E. 

293, 168 Va. 216. 

33 C.J. p 905 note 64. 

Use of technical words to create 
joint tenancy is not necessary.—^U. 
S. V. Mallery, C.C.A.N.Y., 48 P.2d 6. 

Exact words of statute need not 
be used to create a joint tenancy, 
but language used must clearly ex¬ 
press purpose to create such an es¬ 
tate.—Douds V. Presen, 64 N.E.2d 
729, 392 Ill. 477. 

1. N.Y.—^BrufC V. Rochester Trust 

6 Safe Deposit Co., 211 N.Y.S^ 
606, 126 Misc. 579, reversed on 
other grounds 217 N.Y.S. 769, 218- 
App.Div. 67. 

S.D.—^Armstrong v. Hellwig, 18 N.W. 
2d 284. 

Tenn.—McLeroy v. McLeroy, 40 S.W,. 

2d 1027, 163 Tenn. 124. 

Wis.—Weber v. Nedin, 246 N.W. 307, 
210 Wis. 39, concurring opinion,. 
246 N.W. 686, 210 Wis. 39. 

33 C.J. p 905 note 65. 

"Joint property” 

Merely describing the property asi 
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that the term “joint tenanc}^*’ must be used.^ A 
conveyance to two or more persons “not as tenants 
in common, but as joint tenants,” is sufficient 
and, if the conveyance expressly declares the estate 
granted to be a joint tenancy, it is sufficient, with¬ 
out further declaring that it is not an estate in com- 
mon> However, it has been held that a declara¬ 
tion that the estate granted is a joint tenancy is of 
itself insufficient ;5 that the grant must expressly 
provide for survivorship.® 

A conveyance has been held to create a joint 
tenancy where it is to two or more persons, “as 
joint tenants, and to the survivors or survivor of 
them”*^ or “as joint tenants, and not as tenants in 
common, the survivor of them,” etc.^ A descrip¬ 
tion of the grantees as joint tenants has been held 
to be sufficient^ and not to be sufficient^® to create 
a joint tenancy. While the use of the word “joint¬ 
ly,” in a devise or grant to two or more persons 
jointly, does not make the estate a joint tenancy, 
since tenants in common or copartners hold the es¬ 
tate jointly until severance,^^ nevertheless the use 
of such word may be a controlling circumstance 
where other provisions or words associated with it 
indicate an intention to create a joint tenancy*.!^ 
A provision for survivorship is strong evidence that 
a joint tenancy was intended.!^ Indeed, it has been 


held that the parties* intention as to survivorship 
is the most important element in determining wheth¬ 
er or not a joint tenancy was created,^® 

Exceptions to the rules of construction against 
joint tenancies are made where the cotenants are 
executors or trustees,^® mortgagees,^^ or husband 
and wife.i® 

Property acquired with joint tenancy funds is 
held in joint tenancy in the absence of an agree¬ 
ment that it be held differently,but such agree¬ 
ment need not be in writing and may be inferred 
from the circumstances.^® 

6 . Joint Bank Accounts or Deposits 

(1) In general 

(2) Statutory presumptions 

(3) Protection of bank 

(4) All funds contributed by one party 

(1) In General 

Whether or not a bank account is held in joint ten¬ 
ancy with right of survivorship depends on the intention 
of the parties as determined in the light of all the cir¬ 
cumstances. 

Whether or not a bank account is held in joint 
tenancy with right of survivorship depends on the 
intention of the parties,^! determined in the light of 


‘‘joint property” will not create a 
joint tenancy where there is no ex¬ 
press declaration that such is the 
intention.—Rodney v. Landau, 15 S. 
W. 962, 104 Mo. 251. 

^‘jointly and severally’’ 

The mere use of the words “joint¬ 
ly and severally,” although not in¬ 
consistent with the creation of a 
joint estate, does not necessarily 
import an intention to create such 
an estate any more than a tenancy 
in common, and hence is not suffi¬ 
cient to take the case out of the 
operation of the statutes.—Miller v. 
Miller, 16 Mass. 59. 

Mo.—State ex rel. Ashauer v. 
Hostetter, 127 S.W.2d 697, 344 Mo. 
665. 

:3. Ill.—^Engelhrecht v. Engelbrecht, 
153 N.E. 827, 323 Ill. 208—Mette 
V. Feltgen, 36 N.E. 81, 148 Ill. 357. 
N.T.—In re Cotter’s Will, 287 N.T. 

S. 670, 159 Misc. 324. 

Pa.—In re Kolody’s Estate, 13 
Northumh.Leg.J. 263, 62 York Leg. 
Rec. 5. 

•4. Ill.—^Engelbrecht v. Engelbrecht, 
163 N.E. 827, 323 Ill. 208. 

:33 C.J. p 905 note 67. 

Ohio.—^Poraker v. Eocks, 180 N. 
E. 743, 41 Ohio App. 210. 

*6. Ind.—^Johnson v. Johnson, 27 N. 
E. 340, 128 Ind. 98. 

•Ohio.—^Foraker v. Kocks, 180 N.E. 
743, 41 Ohio App. 210. 


7. Ark.—Ferrell v. Holland, 169 S. 
W.2d 643, 205 Ark. 523. 

Pa.—Arnold v. Jack, 24 Pa. 57. 

Tex.—Chandler v. Kountze, Civ.App., 
130 S.W.2d 327, error refused. 

8. Md.—Fladung v. Rose, 58 Md. 13. 

9. Pa.—Howell v. Kline, 41 A.2d 
680, 156 Pa.Super. 628, construing 
New Jersey law. 

10. Pa.—Howell v. Kline, 41 A.2d 
680, 156 Pa.Super. 628. 

11- Iowa.—Ck>rpu.s Jtiris cited in 
Hruby v. Wayman, 298 N.W. 639, 
640, 230 Iowa 653—Coxpiis Juris 
cited in Albright v. Wiuey, 284 N. 
W. 86, 89, 226 Iowa 222. 

Va.—Wallace v. Wallace, 190 S.B. 
293, 168 Va. 216. 

Wis.—Weber v. Nedin, 246 N.W. 307, 
210 Wis. 39, concurring opinion 246 
N.W. 686, 210 Wis. 39—Weber v. 
Nedin, 246 N.W. 307, 308, 210 Wis. 
39. 

33 C.J. p 905 note 72. 

12. Iowa.—Hruby v. Wayman, 298 
N.W. 639, 230 Iowa 663. 

33 C.J. p 905 note 73. 

13. Or.—^Manning v. U. S. National 
Bank of Portland, 148 P.2d 256, 
174 Or. 118, 153 A.L.R. 922. 

33 C.J. p 875 note 32 [aj p 905 note 
74. 

14. Mich.-Block v. Schmidt, 296 N. 
W. 698, 296 Mich. 610. 
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Or.—^Erickson v. Erickson, 115 P.2d 
172, 167 Or. 1. 

Pa.—Gotthardt v. Peters, Com.Pl., 
20 Lehigh Co.L.J. 80, 56 York Leg. 
Rec. 193. 

15. U.S.—Irvine v. Helvering, C.C. 
A, 99 P.2d 265. 

16. Colo.—Liden’s Estate v. Poster, 
82 P.2d 775, 103 Colo. 68. 

Or.—Stout V. Van Zonte, 220 P. 414, 
109 Or. 430. 

33 C.J. p 902 note 16, p 903 note 41, 
p 904 note 52. 

17. Mass.—^Appleton v. Boyd, 7 
Mass. 131. 

33 C.J. p 902 note 17. 

18. N.J.—^Mosser v. Dolsay, 27 A2d 
155, 132 N.J.Eq. 121. 

Pa.—^Ashbaugh v. Ashbaugh, Com. 
PL, 90 Pittsb.Leg.J. 351. 

33 C.J. p 902 note 18. 

What estate created on conveyance 
to husband and wife see Husband 
and Wife § 31. 

19. U.S.—Rule V. U. S., Ct.Cl., 63 
F.Supp. 361. 

Cal.—Opp V. Frye, App., 161 P.2d 
235—Security-First Nat. Bank of 
Los Angeles v. Stack, 90 P.2d 337, 
32 Cal.App.2d 586—Lagar v. Brick- 
son, 56 P.2d 1287, 13 Cal.App.2d 
365. 

20. Cal.—Opp T. Frye, App., 161 P. 
2d 235. 

21. HL—Williams’ Estate t« Tuch, 
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all the circumstances.^^ Jt fias been held that, 

where the intention of the parties is evidenced by 
an unambiguous written agreement, the courts will 
follow the agreement,23 but it has also been held 
that the agreement between the bank and the de¬ 
positors is not conclusive as between the depositors 
and the court will consider all evidence as to their 
intention and, notwithstanding the form of the 


deposit, a joint tenancy is not created where the 
account was made joint purely for convenience and 
without the intent to create any property inter- 
ests.25 

No particular form of language is required to* 
create a joint tenancy or the right of survivorship as 
to a joint bank account; any language clearly mani¬ 
festing such intention is sufficient the tenn 


39 N.E.2d 695, 313 Ill.App. 230— 
In re Halaska^s Estate. 30 N.E.2d 
117. 307 in.App. 183. 

Iowa.—O’Brien y. Biegger, 11 N.W. 

2d 412. 233 Iowa 1179. 

Ky.—Bishop v. Bishop’s Ex’x, 170 
S.W.2d 1. 293 Ky. 652, 

Mich.—^Peoples State Bank of Belle¬ 
ville V. Allstaedt, 4 N.W.2d 48, 
301 Mich. 662. 

Miss.—Leverette v. Ainsworth, 23 
So.2d 798—Stephens v. Stephens, 
8 So.2d 462. 193 Miss. 98. 

KJ.—Kelly V. Kelly. 37 A.2d 288. 
135 N.J.Law 17. 

N.T.—In re Yauch’s Will. 59 N.T.S. 
2d 642. 270 App.Div. 348—In re 
Hickmott’s Estate, 4 N.Y.S.2d 457. 
166 Misc. 526. affirmed 10 N.Y.S.2d 
918, 256 App.Div. 1047—Herrick 
V. Hamilton, 290 N.Y S. 65, 160 
Misc. 440—In re Orrico’s Estate, 
52 N,T.S.2d 818. 

Pa.—Glessner v. Security-Peoples 
Trust Co.. 29 A.2d 165, 156 Pa. Su¬ 
per. 56—Fitzmaurice v. Shirk, Com. 
PI., 20 Erie Co. 255—^Benscoter v. 
Aston, Com.Pl., 38 Luz.Leg.Reg. 
381—In re Miller’s Estate, Orph., 
91 Pittsb.Leg.J, 459. 

Utah.—^Holt V. Bayles, 39 P.2d 715, 
85 Utah 364. 

Wash.—In re Ivers* Estate, 104 P. 

2d 467, 4 Wash.2d 477. 

Joint bank accounts generally see 
Banks and Banking §§ 286, 984. 
Joint bank accounts of husband and 
wife see Husband and Wife § 35 d. 
Questioji of fact 

Ill.—^Lindner & Boyden Bank v. War- 
drop, 10 N.E.2d 144. 291 Ill.App. 
454, affirmed 18 N.E.2d 897, 370 
Ill. 310. 

N.Y.—In re Kelley’s Will, 263 N.T. 
S. 661, 146 Misc. 353—In re Lunt's 
Estate. 262 N.Y.S. 86. 146 Misc. 
358. 

Written evidence of intention re- 
q,tdred 

Mich.—^Peoples State Bank of Belle¬ 
ville V. Allstaedt, 4 N.W.2d 48, 301 
Mich, 662. 

Form of account 

(1) Controlling question is inten¬ 
tion of depositors and not mere 
form of deposit. 

Okl.—Green v. Comer, 141 P.2d 258, 
193 Okl. 133. 

Utah.—Holt V. Bayles, 39 P.2d 715. 
85 Utah 364. 

(2) Where all that the law re¬ 
quires for the creation of a joint 


tenancy in joint deposit in a savings 
bank has taken place, the intent of 
the depositor thereby to create or 
not to create a joint tenancy is im¬ 
material.—Inda V. Inda, 43 N.B.2d 
59, 288 N.Y. 315. 

22. Cal.—^Hurley v.. Hibernia Sav¬ 
ings & Loan Soc., 14 P.2d 574, 126 
Cal.App. 314. 

N.Y.—In re Jarmakowski’s Estate, 
8 N.Y.S.2d 35, 169 Misc. 463—In re 
Jagodzinski’s Estate, 52 N.Y.S.2d 
341. 

Form of savings account as disclos¬ 
ed hy passbook controls 
N.Y.—^In re Lunt’s Estate, 262 N.Y.S. 
86, 146 Misc. 358. 

Passbooks, signature cards, and 
joint account contracts were held 
not conclusive evidence of deposi¬ 
tor's intent at time of depositing 
moxiey in joint account.—Rauhut v. 
Reinhart, 180 A. 913. 22 Del.Ch. 431. 

Parol evidence is admissible to 
establish the real owner of the fund. 
—Olshan v. East New York Sav. 
Bank, D.CN.Y., 28 F.Supp. 727. 

23. Cal,—^In re Gaines’ Estate, 100 
P.2d 1055. 15 Oal.2d 255. 

Utah.—Holt V. Bayles, 39 P.2d 715, 
85 Utah 364. 

The transfer of deposits must be 
taken at its face value unless the 
evidence shows that it was not so 
intended.—^Malone v. Walsh, 63 N,B. 
2d 126, 315 Mass. 484. 

Written agreement is conclusive 
thereon in absence of fraud or mis¬ 
take.—Conneally v. San Francisco 
Savings & Loan Soc., 232 P. 765, 70 
■ CaLApp. 180. 

Presumption is that written in¬ 
strument creating joint tenancy in 
bank deposit deliberately executed 
expresses intention of parties.—^Wal¬ 
lace V. Riley, 74 P.2d 800, 23 CaL 
App.2d 669. 

Delivery of bank passbook to, and 
possession thereof by, one of two de¬ 
positors, clearly expressing intention 
by written contract to create joint 
interest in deposit, is not determina¬ 
tive of ownership of account, deliv¬ 
ery of book to onre depositor being 
delivery to both.—^Holt v. Bayles, 
39 P.2d 715, 85 Utah 364. 

24. Mo.—^Ball V. Mercantile Trust 
Co., 297 S.W. 415. 220 MoA-pp. 
1165. 


Inference from form of account is* 
not conclusive 

Or.—^Holbrook v. Hendricks' Estate, 
162 P.2d 573. 

25. Ill.—Sheehy v, Koerber, 282 Ill. 
App. 543. 

Mass.—Kittredge v. Manning, 59 N.. 

E.2d 261, 317 Mass. 689. 

N.Y.—^Long V, Dempsey, 62 N.Y.S. 
2d 93. 

26. Cal.—Wallace v. Riley, 74 P.2® 
807, 23 Cal.App.2d 654—Hurley v. 
Hibernia Savings & Loan Soc., 14*- 
P.2d 674, 126 CaLApp. 314. 

Ill.—In re Reder’s Estate, 228 IIU 
App. 21, affirmed Reder v. Reder,. 
143 N.E. 418, 312 Ill. 209. 

Miss.—^Leverette v. Ainsworth, 23’ 
So.2d 798. 

N.J.—Myers v. Abbott, 131 A. 614,. 
98 N.J.Eq. 574. 

N.Y.—^Havens v. Havens, 213 N.Y. 
S. 230, 126 Misc. 155, affirmed 213*. 
N.Y.S. 818, 215 App.Div. 756. 

N.M.—Menger v. Otero County State 
Bank, 98 P.2d 834, 44 N.M. 82. 

Or.—Beach v. Holland, 142 P.2d 990, 
172 Or. 396, 149 AL.R. 866. 

Utah.—Wood v. Kinter, 43 P.2d 192*,. 
8$ Utah 279—Holt v. Bayles, 39 P. 
2d 715, 85 Utah 364. 

Method provided in Banking Act is 
not exclusive.—White v. Bank of* 
America Nat. Trust & Savings Ass’n, 
128 P.2d 600, 53 Cal.App.2d 831. 

Strict formalities are not required 
I in creating joint bank account with 
right of survivorship.—Equitable &- 
Central Trust Co. v. Zdziebko, 244 N. 
W. 505, 260 Mich. 366. 

Agreement authorizing bank to 
deal with, survivor as owner of de¬ 
posit sufficiently stated intention to* 
create joint tenancy with right of' 
survivorship.—^Mardis v. Steen, 141 
A. 629, 293 Pa. 13. 

Conflict between written and printed, 
statements 

Where printed portion of bank ac¬ 
count signature card designated de¬ 
positors as joint tenants but written 
notation appeared above printing to- 
pay to daughters only after mother's 
death, a joint tenancy was not cre¬ 
ated.—Onofrey v, Wolliver, 40 A.2d.. 
35, 351 Pa. 18, 155 A.L.R. 1074. 

“Or;” “and” 

*‘Or*' and “and" connecting names- 
of two persons for bank deposit are 
synonymous in meaj^ng.—In re W11-- 
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•‘joint tenancy” need not be used.27 A joint tenancy 
is created where the agreement of deposit in ex¬ 
press terms so provides,28 but it has been held that 
it may be shown, at least while the joint depositors 
are alive, that a joint tenancy was not intended de¬ 
spite the unequivocal language used.^^ It has gen¬ 
erally been held, frequently with statutory sanction, 
that a joint tenancy or the incident of survivorship 
is created where the account is in the names of two 
persons and provides for payment to either or the 
survivor of them,^^ and it has been held that this 
rule is not limited to cases where the depositors are 
closely related.51 It has been held that a deposit in 


the names of two persons with the right of either 
to make withdrawals is not sufficient of itself to 
create a joint tenancy or the incident of survivor¬ 
ship, 32 but, under the provisions of some statutes, 
the contrary has also been held.33 

The statutory rules, as discussed supra § 2, which 
provide against the construction of joint owner¬ 
ship as creating a joint tenancy or the incident of 
survivorship, have been held to apply to joint bank 
accounts,34 so that the mere creation of a joint 
bank account, without anything else indicative of 
the intention of the parties, will not create a joint 
tenancy or the incident of survivorship but such 


Icons’ Will, 22S N.Y.S. 415. 131 Misc. 
18«—In r® Peters, 50 N.Y.S.2d 573. 

(2) “Or" connecting names of 
two depositors negatives joint ten¬ 
ancy.—Boyle V. National Union Bank 
of Dover, 144 A. 10, 7 N.J.Misc. 32. 

27. Cal.—^Wallace v. Riley, 74 P.2d 
800, 23 Cal.App.2d 669. 

28. Cal.—In re Gaines* Estate, 100 
P.2d 1055, 15 Cal.2d 256—Woolsey 
v. Woolsey. 9 P.2d 605, 121 CaL 
A.pp. 576. 

N.Y.—In re Levinsky's Estate, 260 N. 

Y.S. 151, 145 Misc. 318. 

Pa.—^Montgomery v. Keystone Sav¬ 
ings & Loan Ass*n, 29 A.2d 203, 150 
Pa.Super. 577—In re Smith’s Es¬ 
tate, 15 A.2d 523, 141 Pa.Super. 
571—American Oil Co. v. Falconer, 
8 A.2d 418, 136 Pa.Sjper. 598— 
Kirkman v. Briscoe, Com.Pl., 32 
Del,Co. 558. 

29. Utah.—Neill v. Royce, 120 P.2d 
827, 101 Utah 181. 

80. U-S.—Schrage v. Schram, D.C 
Mich., 39 P.Supp. 906. 

Cal.—In re Fritz’ Estate, 20 P.2d 361, 
130 CahApp. 725. 

Colo.—^Houle V. McMillan,’263 P. 409, 
S3 Colo. 216—Miller v. American 
Bank & Trust Co., 206 P. 796, 71 
Colo. 345. 

D.C.—Quigley v. Quigley, 85 P.2d 300, 
66 App.D.C. 134. 

IlL—Illinois Trust & Savings Bank 
V. Alton, 228 Ill.App. 573, affirmed 

141 N.E. 546, 310 Ill. 186. 

Md.—Hopkins Place Sav. Bank v. 

Holzer, 2 A,2d 639, 175 Md. 481. 
Mich.—Lau v. Lau, 7 N.W.2d 278, 304 
Mich. 213—Prank v. Schultz, 295 
N.W. 374, 295 Mich. 714—Wright 
r. Smith, 209 N.W. 576, 235 Mich. 
509. 

Neb.—^McConnell v. McCook Nat. 
Bank of McCook, 6 N.W.2d 599, 

142 Neb. 451. 

N.Y.—In re Juedel’s Will, 19 N.E.2d 
671, 280 N.Y. 37—Moskowitz v. 

‘Marrow, 167 N.E. 506, 251 N.Y. 
880, 66 A.L 1 .R. 870—^Herrick v. 

Hamilton, 290 N.Y.S. 65, 160 Misc. 
440—^In re Garlock’s Estate, 285 
N.Y,S. 52, 157 Misc. 571—In re 
Hanrette’s Estate, 252 N.Y.S, 424, 


140 Misc. 832—In re Sutter’s Es¬ 
tate. 245 N.Y.S. 636, 138 Misc. 85. 
affirmed Strail v. Suter’s Estate, 
248 N.Y.S. 624. 232 App.Div. 45, 

‘ affirmed In re Suter’s Estate, 179 
N.E. 310, 258 N.Y. 104—In re Lee’s 
Adm’r, 230 N.Y.S. 658, 132 Misc. 
570—^Havens v. Havens, 213 N.Y. 
S. 230, 126 Misc. 155, affirmed 213 
N.Y.S. 818, 215 App.Div. 756—In 
re Weissbach’s Estate, 183 N.Y.S. 
771, 111 Misc. 601. 

Pa.—In re Cochrane’s Estate, 20 A. 

2d 305, 342 Pa. 108. 

Wash.—^Winner v. Carroll, 13 P.2d 
450, 169 Wash. 208. 

Statute 80 providing is valid 
N.Y.—^In re Conover’s Estate, 297 N. 
Y.S. 577, 163 Misc. 599, affirmed 
300 N.Y.S. 1357, 252 App.Div. 917. 
Wash.—^In re Peterson’s Estate, 45 
P.2d 45, 82 Wash. 29. 

Statute not applicable to savings 
bank accounts 

N.J.—Lester v. Guenther, 33 A.2d 
816, 134 N.J.E<1. 63. 

Conflicting statutes 
Where later statute, providing 
that deposits in mutual savings 
banks payable to either of two per¬ 
sons or survivor should become the 
property of such persons as Joint 
tenants, was complete in itself and 
made no reference to earlier statute 
providing that in absence of parti¬ 
tion by joint tenants the interests of 
deceased joint tenants should de¬ 
scend or pass by devise as if dece¬ 
dents had been tenants in common, 
later statute waa held in conflict 
with, and entitled to prevail over, 
earlier statute,—^In re Peterson’s Es¬ 
tate, 45 P.2d 45, 82 Wash. 29. 

No real transfer intended 

Deposits in savings bank accounts 
in the names of a fictitious person 
or depositor’s son and daughter-in- 
law respectively subject to with¬ 
drawal by “either or survivor” cre¬ 
ated “joint tenancies” in the ac¬ 
counts, so that after depositor’s 
death his surviving widow was not 
entitled under Decedent Estate Law 
to any portion of the money remain¬ 
ing in such accounts, notwithstand- 
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ing depositor never intended to di¬ 
vest himself of complete ownership 
thereof, but intended to make an il¬ 
lusory transfer only.—Inda v. Inda, 
43 N.E.2d 59, 288 N.Y. 315. 

31. Neb.—^McConnell v. McCook 
Nat. Bank of McCook, 6 N.W.2d 
599, 142 Neb. 451. 

Statutory presumptions see infra 
subdivision e (2) of this section. 

32. D.C.—Gibson v. Industrial Bank 
of Washington, Mun.App., 36 A.2d 
62. 

Iowa,—Sinift v. Sinift, 293 N.W. 
841, 229 Iowa 56. 

Miss.—Leverette v. Ainsworth, 23 
So. 2d 798. 

Nev.—^Edmonds v. Perry, 140 P.2d 
566, 62 Nev. 41. 

N.M.—Menger v. Otero County State 
Bank, 98 P.2d 834, 44 N.M. 82. 
N.Y.—In re Jarmakowski’s Estate, 
8 N.Y.S.2d 35. 169 Misc. 4-63—In 
re Grace’s Estate, 247 N.Y.S. 224, 
138 Misc. 348, affirmed 249 N.Y.S. 
862, 232 App.Div. 785. 

Ohio.—^Poraker v. Kocks, 180 N.E. 

743, 41 Ohio App. 210. 

Okl.—^Munday v. Federal Nat. Bank, 
155 P.2d 526, 195 Okl. 120—Green 
V. Comer, 141 P,2d 258, 193 Okl. 
133. 

Utah.—Obradovich v. Walker Bros. 
Bankers, 16 P.2d 212, 80 Utah 687. 
Bight to withdraw money from 
bank does not create joint account.— 
In re Wilkins’ Will, 226 N.Y.S. 415, 
131 Misc. 188. 

33. Neb.—^McConnell v. McCook 
Nat Bank of McCook, $ N.W.2d 
599, 142 Neb. 451. 

34. Ill.—^In re Crawford’s Estate, 
246 IlLApp. 227. 

Pa.—^American Oil Co. v. Falconer, 
8 A.2d 418, 136 Pa,Super. 598. 
Wash.—Tacoma Savings & Loan 
Ass’n V. Nadham, 128 P.2d 982, 14 
Wash.2d 576—In re Ivers’ Estate, 
104 P.2d 467, 4 Wash.2a 477. 

35. N.Y.—^Bierbrauer v, Moran, 279 
N.Y.S. 176, 244 App.Div. 87—In re 
Ungara’s Estate, 51 N.Y.S.2d 386, 
183 Misc. 907. 
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statutes do not bar the creation of a joint tenancy 
or the incident of survivorship in a joint bank ac¬ 
count if such intention of the parties is clearly man- 
ifested.5® Moreover, in some jurisdictions the stat¬ 
utory rules against the creation of joint tenancies 
have been repealed with respect to certain types of 
joint accounts.^*^ 

Safe deposit box. Whether or not a safe deposit 
box is held in joint tenancy with right of survivor¬ 
ship depends on the intention of the parties as de¬ 
termined in the light of all of the circumstances.^S 


(2) Statutory Presumptions 

Under statutes existing In some Jurisdictions^ a bank 
account In the name of two persons, payable to either 
or the survivor, is presumed to be held in Joint tenancy, 
and this presumption has been held conclusive as to the 
amount remaining in the account on the death of one 
of the depositors. 

Under statutes existing in some jurisdictions, a 
bank account in the name of two or more persons^ 
payable to either or the survivor, is presumed to be 
held in joint tenancy,39 in the absence of fraud or 
undue influence,^® and provided the deposit is con¬ 
sciously and intentionally^! made substantially in 


Ohio.—^Poraker v. Blocks, 180 N.E. 

743, 41 Ohio App. 210. 

Wash.—Tacoma Savings & Loan 
Ass*n V. Nadhana, 128 P.2d 982, 14 
Wash.2d 576. 

At cosuBjon law there was no pre¬ 
sumption of joint tenancy in a bank 
deposit.—In re Hlckmott’s Estate, 10 
N.Y.S.2d 918, 256 App.Div. 1047. 

36. Ill.—In re Halaska’s Estate, 30 
N.R2d 117, 307 IlLApp. 183. 

Wash.—Tacoma Savings & Loan 
Ass'n V. Nadham, 128 P.2d 982, 14 
Wash.2d 576—In re Ivers’ Estate, 
104 P.2d 467, 4 Wash.2d 477. 

37. Wash.—^Tacoma Savings & Loan 
Ass’n V. Nadham, 128 P.2d 982, 14 
Wash.2d 57*6—In re Ivers* Estate, 
104 P.2d 467, 4 Wash.2d 477—Nel¬ 
son V. Olympia Federal Savings & 
Loan Ass’n. 74 P.2d 1019, 193 
Wash. 222. 

Operation not retroactive 
Where statute restoring survivor¬ 
ship doctrine as an incident to joint 
tenancy arising out of joint owner¬ 
ship of shares in savings and loan 
associations provided that existing 
contracts were not impaired by the 
statute, but might be enforced to the 
same extent as though statute had 
not been passed, the statute operat¬ 
ed “prospectively" and not “retroac¬ 
tively.”—Tacoma Savings & Loan 
Ass*n V. Nadham, 128 P.2d 982, 14 
Wash.2d 576. 

39. Cal.—In re Lean's Estate, 155 P. 

2d 901, 68 Cal.App.2d 36. 

Joint tenancy created 
Cal,—In re Gaines* Estate, 100 P.2d 
1055, 15 Cal.2d 255. 

Mass.-Graham v. Barnes, 166 N.E. 

865, 259 Mass. 534. 

Joint tenancy not created 
Cal.—In re Dean*s Estate, 155 P.2d 
#01, 68 Cal.App.2d 86. 

IlL—In re Jirovec’s Estate, 2 N.E. 

2d 354, 285 Ill.App. 499. 

Mo.—Napier v. Eigel, 164 S.W.2d 908, 
•350 Mo. 111. 

Ohio.—In re Copeland's Estate, 58 
N.E.2d 64, 74 Ohio App. 164. 

39. XT.S.—Olshan v. East New York 
Sav. Bank, D.C.N.Y,, 28 P.Supp. 
727. 


Cal.—McDougald v. Boyd, 159 P. 168, 
172 Cal. 753—^Jorgensen v. Dahl- 
strom, 127 P.2d 551, 53 Cal.App.2d 
332—Lieber v. Rigby, 94 P.2d 49, 
34 Cal.App.2d 582—^Wallace v. Ri¬ 
ley, 74 P.2d 800, 23 Cal.App.2d 669 
—In re Fritz* Estate, 20 P.2d 361,- 
130 CaLApp. 725. 

Colo.—Houle V. McMillan, 263 P. 409. 
83 Colo. 216. 

Mich.—^Manufacturers Nat. Bank of 
Detroit v. Schirmer, 6 N.W.2d 908, 
303 Mich. 598—^Allstadt v. Ochs, 4 
N.W.2d 530, 302 Mich, 232. rehear¬ 
ing denied 5 N.W.2d 433, 302 Mich. 
232—^Van't Hof v. Jemison, 289 N. 
W. 186, 291 Mich. 385. 

Miss.—^Leverette v. Ainsworth, 23 
So.2d 798—^In re Lewis* Estate, 13 
So.2d 20, 194 Miss. 480. 

Mo.—^Bunker v. Fidelity Nat. Bank & 
Trust Co., 73 S.W.2d 242, 335 Mo. 
305—Murphy v. Wolfe, 45 S.W.2d 
1079, 329 Mo. 545—Mississippi Val¬ 
ley Trust Co. V, Smith, 9 S.W.2d 
58, 32 Mo. 989—^In re Geers Estate, 
App., 143 S.W.2d 327—Melinik v. 
Meier, App., 124 S.W.2d 594— 
Schnur v. Dunker, App., 38 S.W.2d 
282. 

N.Y.—Walsh V. Keenan, 59 N.E. 2d 
409, 293 N.Y. 573, motion denied 
61 N.E.2d 457, 294 N.Y. 733—In re 
Porianda’s Estate, 176 N.B. 826, 
256 N.Y. 423—^Marrow v. Mosko- 
witz, 174 N.E. 460, 255 N.Y. 219— 
Gibbons v. Schwartz, 27 N.Y.S.2d 
214, 261 App.Div. 794, appeal dis¬ 
missed and affirmed 42 N.B.2d 611, 
288 N.Y. -612—In re Garlock's Will, 
299 N.Y.S. 516, 252 App.Div. 419— 
In re Southard’s Estate, 270 N.Y. 
S. 85, 150 Misc. 248—Havens v. 
Havens, 213 N.Y.S. 230, 126 Miscs. 
155, affirmed 213 N.Y.S. 818, 215 
App.Div. 756—Sperling v. Sperling,' 
56 N.Y.S.2d 88—^In re Jagodzinski’s 
Estate, 52 N.Y.S.2d 341—Glaser v. 
Glaser, 37 N.Y.S.2d 477, affirmed 
•86 N.Y.S.2d 878, 264 App.Div. 884. 
appeal denied 37 N.Y.S.2d 440, 264 
App.Div. 955-7Gardner v. Hender¬ 
son, 35 N.Y.S.2d 439. 

Vt—Connor v. Federal Deposit Ins. 
Corporation, 26 A.2d 105, 112 Vt. 
380. 


Statutes strictly oonstraed 
N.Y.—In re Pension's Estate, 261 N. 
Y.S. 246, 237 App.Div. 285. affirmed 
186 N.E. 201, 262 N.Y. 57, reversed 
on other grounds 186 N.E. 794, 2*62 
N.Y. 308—In re Orrlco's Estate, 

52 N.Y.S.2d 818. 

Deposits in. trust company included 
N.Y.—In re Muckle’s Estate, 35 N.Y. 
S.2d 391. 

Deposits in national banks 

The statutory presumption applies 
to deposits in national banks, but 
the conclusive presumption applica¬ 
ble to savings accounts does not.— 
In re Riley's Estate, 27 N.Y.S.2d 176, 
261 App.Div, 690—In re Hickmott's 
Estate, 10 N.Y.S.2d 918, 256 App.Div. 
1047—Herrick v. Hamilton, 290 N. 
Y.S. 65, 160 Misc. 440. 

Transaction outside state 
The statute has no application to 
financial institutions transacting 
business in another state.—Kelly v. 
Kelly, 36 A.2d 618, 134 N.J.Eq. 316, 
adhered to 37 A.2d 288, 136 N.J.Eq. 
75. 

40. CaL—^Maurice v. Coleman, 132 
P.2d 511, 56 Cal.App.2d 340—Jorg¬ 
ensen V. Dahlstrom, 127 P.2d 551, 

53 Cal.App.2d 322—In re Fritz* 
Estate, 20 P.2d 361, 130 CaLApp. 
725. 

N.Y.—Kane v. Fox, 52 N.Y.S.2d 230, 
268 App.Div, 1046—In re Boiler's 
Estate, 13 N.Y.S.2d 242, 257 App. 
Div. 981—In re-Conover's Estate, 
297 N.Y.S. 577, 1-63 Misc. 599, af¬ 
firmed 300 N.Y.S. 1367, 252 App. 
Div. 917—In re Curran's Estate, 
276 N.Y.S. 672, 153 Misc. 630— 
Sperling v. Sperling, 56 N.Y.S.2d 
88 . 

Direct e'vldence was held not in¬ 
dispensable in establishing that de¬ 
ceased changed individual bank ac¬ 
count to joint account with right of 
survivorship because of undue influ¬ 
ence exercised by survivor.—Olson v. 
Washington, 63 P.2d 304, 18 CaLAj^p. 
2d 85. 

•CTudue influence established 

Cal.—Olson v. Washington, supra. 

41. N.Y.—In re Yauch's Will, 59 N. 
Y.S.2d 642, 270 App.Div. 348. 
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the form provided by the statute.'*^ The statutory 
presumption has been held applicable to deposits 
made before its enactment,and to funds with¬ 
drawn from the account while the parties are 


alive.^^ This statutory presumption is rebuttable,^^ 
at least while all of the joint owners are alive,'^® 
or "with respect to funds withdrawn from the ac¬ 
count while the tenants were alive,but is con- 


42. N.Y.—In re Tauch’s Will, su¬ 
pra—^Havens v. Havens, 213 N.Y, 
S. 2-30, 126 Misc. 155, affirmed 213 
N.Y.S. 818, 215 App.Div. 756—In 
re Kimbairs Estate, 207 N.Y.S. 757, 
124 Misc. 181. 

Joint deposit not in statutory form 
presumed made for convenience only. 
—In re Orrico's Estate, 52 N.Y.S.2d 
818. 

No witlidrawals by donee 
Where hank account was changed 
to stand in names of original de¬ 
positor or his brother-in-law or their 
survivor, with direction that no 
checks should be signed by brother- 
in-law until after original depositor’s 
death, the statutory presumption of 
joint ownership, which would have 
attached if the direction had been 
omitted, would not apply, and own¬ 
ership of deposit must be determined 
solely on evidence of original depos¬ 
itor’s intention.—Mercantile Bank v. 
Haley, Mo.App., 179 S.W.2d 916. 
Personal appearance at bank unnec¬ 
essary 

N.Y.—In re Brogan’s Estate, 300 N. 
Y.S. 447, 165 Misc. 111. 

Form of deposit, not form of pass¬ 
book, governs.—In re Penelon’s Es¬ 
tate, 186 N.E. 794, 262 N.Y. 308— 
In re Gardner’s Will, 17 N.Y.S.2d 572, 
173 Misc. 202, affirmed 23 N.Y.S.2d 
848, 260 App.Div. 886, reargument 
denied 24 N.Y.S.2d 1012, 260 App. 
Div. 1028. 

Statute complied with 
Mich.—Equitable & Central Trust 
Co. V. Zdziebko, 244 N.W. 505, 260 
Mich. 366. 

N.Y.—In re Sanders’ Estate, 223 N.Y. 
S. 588, 129 Misc. 780. 

43. Mo.—Mississippi Valley Trust 
Co. V. Smith, 9 S.W.2d 58, 32 Mo. 
989. 

N.Y.—Marshall v. Marshall, 216 N.Y. 
•S. 673, 217 App.Div. 229. 

44. Cal.—Wallace v. Riley, 74 P.2d 
807, 23 Cal.App.2d 654. 

N.Y.—In re Porianda’s Estate, 176 
N.E. 826, 256 N.Y. 423—In re Bro¬ 
gan’s Estate, 300 N.Y.S. 447, 165 
Misc. 111. 

45. U.S.—Olshan v. East New York 
Sav. Bank, D.O.N.Y., 28 P.Supp. 
727. 

Cal.—Wallace v. Riley, 74 P.2d 800, 
23 Cal.App.2d 669. 

Mich.—^Van’t Hof v. Jemison, 289 N. 
W. 186, ’291 Mich. 385—Esling v. 
City Nat. Bank & Trust Co. of 
Battle Creek, 270 N.W. 791, 278 
Mich. 571. 

Miss.—In re Dewis’ Estate, 13 So.2d 
20, 194 Miss. 480. 

Mo.—^In re Geel’s Estate, App,, 143 


S.W.2d 327—Melinik v. Meier, 
App., 124 S.W.2d 594—Schnur v. 
Dunker, App., 38 S.W.2d 282. 

N.J.—Kelly v. Kelly, 35 A.2d -618, 
134 N,J.Eq. 316, adhered to 37 A. 
2d 288, 135 N.J.Eq. 75. 

N.Y.—In re Juedel’s Will, 19 N.E. 
2d 671, 280 N.Y. 37—In re Porian¬ 
da’s Estate, 176 N.E. 826, 256 N.Y. 
423—Gibbons v. Schwartz, 27 N. 
Y.S.2d 214, 261 App.Div. 794, ap¬ 
peal dismissed and affirmed 42 N. 
E.2d 611, 288 N.Y. 612—In re Hick- 
mo tt’s Estate, 10 N.Y.S. 2d 918, 256 
App.Div. 1047—In re Fischer’s 
Will, 50 N.Y.S.2d 894, 183 Misc. 
792—^In re Brogan’s Estate, 300 N. 
Y.S. 447, 165 Misc. Ill—In re Jag- 
odzinski’s Estate, 52 N.Y.S.2d 341 
—Gardner v. Henderson, 35 N.Y.S. 
2d 439—In re Muckle’s Estate, ‘35 
N.Y.S.2d 391. 

Presumption has no weight as ev¬ 
idence whin challenged by rebutting 
testimony.—Manufacturers Nat. 

Bank of Detroit v. Schirmer, 6 N. 
W.2d 908, 303 Mich. 598—Allstaedt 
V. Ochs, 4 N.W.2d 630, 302 Mich. 
232, rehearing denied 5 N.W.2d 433, 
302 Mich. 232. 

Seasonably clear and persuasive 
proof is required to overcome statu¬ 
tory presumption of intention to vest 
title to joint bank deposit in surviv¬ 
or.—Dau V. Lau, 7 N.W.2d 278, 304 
Mich. 218. 

Pact that all funds were deposit¬ 
ed by one party is not sufficient to 
rebut the presumption.—Gardner v. 
Henderson, 36 N.Y.S.2d 439. 

presumption not rebutted 
Mich.—^Maahs v. Maahs, 12 N.W.2d 
335, 307 Mich. 549—^Lau v. Lau, 7 
N.W.2d 278, 304 Mich. 218—Wright 

V. Smith, 209 N.W. 576, 235 Mich, 
609. 

N.Y—In re Leakes’ Estate, 296 N.Y. 
S. 720, 163 Misc. 285—In re 

Muckle’s Estate, 35 N.Y.S.2d 391. 

Presumption rebutted 
(1) Generally. 

Mich.—^Van’t Hof v. Jemison, 289 N. 

W. 186, 291 Mich. 385. 

N.Y.—In re Riley’s Estate, 27 N.Y. 
S.2d 176, 261 App.Div. 690—In re 
Fischer’s Will, 50 N.Y.S.2d 894, 133 
Misc. 792—Gluck v. Flatbush Sav. 
Bank, 45 N.Y.S.2d 624—Glaser v. 
Glaser, 37 N.Y.S.2d 477, affirmed 
36 N.Y.S.2d 878, 264 App.Div. 884, 
appeal denied 37 N.Y.S.2d 440, 264 
App.Div. 955—Inda v. Inda, 32 N. 
Y.S.2d 1001, affirmed 32 N.Y.S.2d 
1008, 263 App.Div. 926, affirmed 43 
N.E.2d 59, 288 N.Y. 315—In re Mc¬ 
Carthy’s Estate, 299 N.Y.S. 715, 
164 Misa 719, affirmed In re Mc- 
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Carthy’s Will, 6 N.Y.S.2d 156, 254 
App.Div. 827. 

(2) Evidence that bankrupt and 
his brother opened account to estab¬ 
lish a fund available to bankrupt to 
draw funds for an emergency need 
of his parents should brother be out 
of the city, that bankrupt deposited 
no money in account and never with¬ 
drew any money therefrom, that 
bankbook was at all times in broth¬ 
er’s possession, and that brother used 
account for his personal purposes 
and made all deposits and withdraw¬ 
als, showed that brother was the 
sole owner of fund, and hence bank¬ 
ruptcy trustee was not entitled to 
balance.—Olshan v. East New York 
Sav. Bank. D.C.N.T., 28 F.Supp. 727. 

(3) Uncontradicted corroborated 
evidence that moneys deposited were 
proceeds of rent of house owned by 
claimant, and that deceased collect¬ 
ed such rents as claimant’s agent 
and deposited them in account sole¬ 
ly for claimant’s convenience with¬ 
out intention by claimant to transfer 
any interest in deposit to deceased, 
authorized finding that deceased ac¬ 
quired no interest therein.—Holbrook 
V. Hendricks’ Estate, Or., 152 P.2d 
573. 

48. Cal.—Wallace v. Riley, 74 P.2d 
807, 23 Cal.App.2d 654—Wallace v. 
Riley, 74 P.2d 800, 23 Cal.App.2d 
669. 

N.Y.—Strail v. Suter’s Estate, 248 N. 
Y.S. 624, 232 App.Div. 45, affirmed 
In re -Suter’s Estate, 179 N.E. 310, 
258 N.Y. 104—In re Southard’s Es¬ 
tate, 270 N.Y.S. 85, 150 Misc. 248— 
Schultz V. Dry Dock Sav. Inst., 
238 N.Y.S. 149, 135 Misc. 343— 
Long V. Dempsey, 52 N.Y.S.2d 93 
—Glaser v. Glaser, '37 N.Y.S.2d 
477, affirmed 36 N.Y.S.2d 378, 264 
App.Div. 884, appeal denied 37 N. 
Y.S.2d 440, 264 App.Div. 955— 

Gardner v. Henderson, 35 N.Y.S.2d 
439. 

47. Cal.—(Lieber v. Rigby, 94 P.2d 
49, 34 Cal.App.2d 582—Wallace v. 
Riley, 74 P.2d 800, 23 Cal.App.2d 
669. 

N.Y.—^Walsh V. Keenan, 69 N.E.2d 
409, 293 N.Y. 573, motion denied 
61 N.E.2d 457, 294 N.Y. 733—In re 
Juedel’s Will, 19 N.E.2d 671, 280 
N.Y. ‘37—In re Porianda’s Estate, 
176 N.E. 826. 256 N.Y. 423—In re 
Gorlick’s Will, 299 N.Y.S. 516, 252 
App.Div. 419—Cart v. Cart, 28 N. 
Y.S.2d 58, 176 Misc. 467—In re 
Brogan’s Estate, 300 N.Y.S. 447, 
165 Misc. Ill—^In re Leakes’ Es¬ 
tate, 296 N.Y.S. 720, 163 Misc. 285 
—^In re Southard’s Estate, 270 N. 
Y.S. 85, 150 Misc. 248—121 re Kel- 
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elusive and irreliuttable as to the amount remain¬ 
ing in the account on the death of one of the de¬ 
positors.^^ 

The application to joint bank accounts of the 
statutory rule of construction against the creation 
of joint tenancies is discussed supra subdivision e 
(1) of this section. 

(3) Protection of Bank 

There is conflict of authority as to whether statutory 
or contract provisions protecting the bank in making 
payment to either or the survivor of joint depositors af¬ 
fect the rights of the joint depositors as between them¬ 
selves. 

The agreement between the bank and the joint 


depositors is dual in character; it provides for 
the relationship between the bank and the deposi¬ 
tors, and it may also determine the respective in¬ 
terests and estates of the joint depositors in the 
account.*^^ Under statutes existing in many juris¬ 
dictions, the bank is discharged if it makes payment 
to any of the joint owners of the account, whether 
or not the others are alive.®® It has been held that 
such statutes are purely for the protection of the 
bank and do not affect the rights of the joint deposi¬ 
tors as between themselves,®^ and a like interpreta¬ 
tion has been given to deposit provisions to the same 
effect.®^ On the other hand, it has been held that 
while such statutes are for the protection of the 
i bank, they also determine the rights of the deposi- 


ley’s Will. 263 N.T.S. 661, 146 Misc. 
353—In re Darashinsky's Estate, 
260 N.T.S. 289, 145 Misc. 426, af¬ 
firmed In re Darashinsky, 264 N. 
T.S. 939, 239 App.Dlv. 830—In re 
L»evinshy's Estate, 260 N.T.S. 151, 
145 Misc. 318. 

48, Cal.—Maurice v. Coleman, 132 
P.2d 511. 66 Cal.App.2d 340—Jorg¬ 
ensen V. Dahlstrom, 127 P.2d 551, 
53 CaLApp.2d 322—Lieber v. Rig¬ 
by, 94 P.2d 49. 34 CalAj)p.2d 582— 
Wallace v. Riley, 74 P.2d 800, 23 
Cal.App.2d 669. 

Wash.—Winner v. Carroll, 13 P.2d 
450, 169 Wash. 208. 

Bale limited to savings accounts 
N.Y.—In re Jueders Will, 19 N.E.2d 
671. 280 N.Y. 37—Marrow v. Mos- 
kowitz, 174 N.E, 460, 255 N.Y. 219 
—Kane v. Fox, 52 N.T.S.2d 230, 
268 App.Div. 1046—In re Riley’s 
Estate, 27 N.Y.S.2d 176, 261 App. 
Div. 690—In re Boiler’s Estate, 13 
N.Y.S.2d 242, 257 App.Div. 981— 
In re Oarlock’s Will, 299 N.T.S. 
516, 252 App.Div. 419—Strail v. 
Suter’s Estate, 248 N.T.S. 624, 232 
App.Div. 45, affirmed In re Sut¬ 
er’s Estate, 179 N.E. 310, 258 N.Y. 
104—^In re Brogan’s Estate, 300 
N.T.S. 447, 165 Misc. Ill—In re 
McCarthy's Estate, 299 N.T.S. 715, 
164 Misc, 719, fiiffirmed In re Mc¬ 
Carthy’s Will, 6 N.T.S.2d 156, 254 
App.Div. 827—In re Conover’s Es¬ 
tate, 297 N.T.S. 577, 163 Misc. 599, 
affirmed 300 N.T.S. 1357, 252 App. 
Div. 317—In re Lieakes’ Estate, 
296 N.T.S. 720, 163 Misc. 285—In 
re Curran’s Estate, 276 N.T.S. 572, 
153 Misc. 630—In re Holmes’ Es¬ 
tate, 273 N.T.S. 267, 151 Misa 590 
—In re Southard’s Estate, 270 N. 
T.S. 85, 160 Misc. 248—In re Hill’s 
Will, 260 N.T.S. 635, 145 Misc. 631 
—Massey v. Cullen, 260 N.T.S. 120, 
145 Misc. 655. 

Proceeding to which bank or surviv¬ 
or'is party 

Presumption that title to deposit 
in names of depositor and another 
payable to either or survivor passes 


to survivor is conclusive in action 
or proceeding to which savings bank 
or survivor is party.—^In re Porian- 
da’s Estate, 176 N.E 826, 256 N.Y. 
423. 

Deposit in trust company; conclu¬ 
sive presumption not applicable 
N.Y.—In re Muckle's Estate, 35 N.Y. 
S.2d 391. 

Action commenced while all alive 
Where action to establish an 
agreement tending to rebut presump¬ 
tion of joint tenancy arising from 
creation of joint bank account had 
been commenced and was pending at 
the time of depositor’s death, the 
presumption of joint tenancy was 
not rendered conclusive by depos¬ 
itor’s death.—Scanlan v. Meehan, 21'6 
N.T.S. 71, 218 App.Div. 591—Gamer 
V. Henderson, 35 N.T.S.2d 439. 

Joint account Ulusory 
N.T.—Inda v. Inda, 32 N.T.S.2d 1001, 
affirmed 32 N.Y.S.2d 1008, 263 App. 
Div. 925, affirmed 43 N.E2d 59, 
288 N.Y. 315. 

48. Pa.—In re Cochrane’s Estate, 
Orph., 56 Montg.Co. 389, affirmed 
20 A.2d 306, 342 Pa, 108, 135 A-L. 
R. 1058. 

Agreement concerning ownership 
of fund was controlling between the 
parties themselves, but the bank not 
being a party to the agreement 
would not he bound thereby and 
would be protected with respect to 
any payments made to either bank¬ 
rupt or his brother.—Olshan v. East 
New York Sav. Bank, D.C.N.T., 28 
P.Supp. 727. 

50. Cal.—Wallace v. Riley, 74 P.2d 
807, 23 Cal.App.2d 654. 

Iowa.—Sinift v. Sinift, 234 N.W. 91, 
superseded 293 N.W. 841, 229 Iowa 
56. 

Neb.—^McConnell v. McCook Nat. 
Bank of McCook, 6 N.W-2d 599, 
142 Neb. 451, 

Tex.—^Pruett v. First Nat. Bank of 
Temple,' Civ.App., 175 S.W.2d 658 
Wash.—^In re Ivers* Estate, 104 P.2d 
467, 4 Wash.2d 477. 
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Effect of notice 

(1) Under statute stating that, 
where deposit is made in names of 
two or more persons payable to ei¬ 
ther or to the survivor, payment 
may be made to either during their 
lifetime or to the survivor prior to 
receipt of written notice not to pay 
deposit in accordance with terms 
thereof, effect of notice is to destroy 
presumption of ownership in surviv¬ 
or and then payment may be made 
only to party or parties whose mon¬ 
ey went into joint account—^Manu¬ 
facturers Nat. Bank of Detroit v. 
Schirmer, 6 N.W.2d 908, 303 Mich. 
598. 

(2) Bank’s payment of Joint de¬ 
posit to surviving depositor over 
protests of deceased depositor’s 
heirs is at its own peril.—Union 
Trust Co. V. Hutchison, 161 N.E. 222, 
27 Ohio App. 284. 

(3) Bank holding joint deposit 
cannot be compelled to account for 
payments to surviving depositor be¬ 
fore demand by estate of deceased 
depositor.—^Portland Nat Bank v. 
Brooks, 137 A. 641, 126 Me. 251. 

51. D.C.—Gibson v. Industrial Bank 
of Washington, MuruApp., 36 A.2d 
•62. 

Iowa.—Sinift v. Sinift, 293 N.W. 841, 
229 Iowa 56. 

La.—^Northcott v. LJvingood, App., 
10 6o.2d 401. 

N.J.—Goc V. Goc, 33 A.2d 870, 134 
N.J.Eqt. -61—^Reeves v. Reeves, 141 

A. 175, 102 N.J.Eq. 436. 

Ohio.—Nichols v. Metropolitan Life 
Ins. Co., 31 N.E.2d 224, 137 Ohio 
St 542—^Poraker v. Kocks, 180 N. 

B. 743, 41 Ohio App. 210—^Union 
Trust Co. V. Hutchison, 161 N.E. 
222, 27 Ohio App. 284. 

52. Ark.—Black v. Black, 135 S. 
W.2d 837, 199 Ark. 609. 

Fla.—Cemy v. Cemy, 11 So.2d 777, 
152 Fla. 333. 

Wash.—Tacoma Savings & Loan 
Ass’n V. Nadham, 12$ iP.2d 982, 14 
; Wash.2d 676. 
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tors unless the terms of the deposit otherwise pro¬ 
vide,and the same has been held as to deposit 
provisions.^^ 

(4) All Funds Contributed by One Party 

A bank account may be held In joint tenancy, al¬ 
though all of the funds have come from one of the par¬ 
ties, but the donee must establish his interest on the 
theory of a gift, contract, or trust unless such require¬ 
ment is dispensed with by statute. 

The fact that all of the funds are contributed by 


one of the parties will not prevent the creation of 
a joint tenancy in the account if all of the essen¬ 
tials for the creation of such an estate exist,55 al¬ 
though such fact mitigates against the conclusion 
that a joint tenancy was intended,5® and a joint ten¬ 
ancy is not created where the donor is not compe¬ 
tent to make a transfer.57 For a joint interest to 
be created, the donee must receive a present in¬ 
terest ;58 a joint account has been held not created 
where the donor retains exclusive control over the 
account until his death.59 


53- Miss.—In re Lewis’ Estate, 13 
So.2d 20. 1S4 Miss. 480. 

Mo.—Melinik v. Meier, App., 124 S. 
■W‘.2d 594—Ball v. Mercantile Trust 
Co., 297 S.W. 415, 220 Mo.App. 1165. 
Neb.—McConnell v. MoCook Nat. 
Bank of McCook, 6 N.W.2d 699, 142 
Neb. 451—First Trust Co. of Lin¬ 
coln V. Hammond, 299 N.W. 496, 
140 Neb. 330, opinion supplemented 
First Trust Co. of Lincoln, Neb. v. 
Hammond. 300 N.W. 808, 140 Neb. 
330, opinion supplemented 4 N.W. 
2d 874, 141 Neb. 756—Kehl v. Oma¬ 
ha Nat. Bank, 254 N.W. 397, 126 
Neb. 695—In re Johnson’s Estate, 
218 N.W. 739, 116 Neb. 686. 
Aarreement between depositors 

Statute authorizing payment of 
joint deposit to either depositor was 
held for protection of bank, and does 
not authorize one depositor to with¬ 
draw and transfer money deposited 
in violation of agreement with code¬ 
positor.—^Lay V. Proctor, 34 P.2d 331, 
147 Or. 545. 

54, Or.—Beach v. Holland, 142 P.2d 
990, 172 Or. 396, 149 A.L.R. 866. 

56. Mass.—Kittredge v. Manning, 69 
N.E.2d 261, 317 Mass. 689. 

Mich.—^Vance v. Wood, 20 N.W.2d 
191, 312 Mich. 285. 

N.T.—Havens v. Havens, 213 N.T.S. 
230, 126 Mlsc. 155, affirmed 213 N. 
T.S. 818, 215 App.Div. 756. 

Ohio.—Cleveland Trust Co. v. Scobie, 
151 N.E. 373, 114 Ohio St. 241, 48 
A.L.R. 182, followed in Tost v. 
Schmitt, 190 N.E. 403, 128 Ohio St. 
48. 

Utah.—Holt V. Bayles, 39 P.2d 716, 
85 Utah 364. 

Wash.—Nelson v. Olympia Federal 
Savings & Loan Ass’n, 74 P.2d 
1019, 19*3 Wash. 222. 

Failure of donee to sign deposit 
slip was held not to preclude right 
to deposit as survivor.—Rockefeller 
V. Davenport, 177 N.E. 856, 277 Mass. 
105. 

Transfer not testamentary in char¬ 
acter 

Pa.—^Kachura v. Kachura, Com.Pl., 9 
Sch.Reg. 23, 56 York Leg.Rec. 17. 
33 C.J. p 904 note 61 [b]. 

56. Miss.—^In re Lewis’ Estate, 13 
So.2d 20, 194 Miss. 480. 


Withdrawal of entire amount 

A withdrawal of the entire ac¬ 
count may he evidence that a joint 
tenancy was never created, as where 
one person retained possession of 
the bankbook and made all of the de¬ 
posits and withdrawals. 

N.T.—^Walsh -V. Keenan, 59 N.R2d 
409. 293 N.T. 573, motion denied 
61 N.K2d 467, 294 N.T. 733. 

R.I.—^People’s Sav. Bank in Provi¬ 
dence V. Rynn, 190 A, 440, 57 R.I. 
411. 

57. Cal.—In re Ginsberg’s Estate, 63 
P.2d 397, 11 Cal.App.2d 210. 

D.C.—Garrett v. Keister. 56 P.2d 909. 
61 APP.D.C. 25. 

N.J.—Myers v. Abbott, 131 A- 514, 
98 N.J.Eq. 674. 

Bonor held competent 
Ala.—^Bowie v. Phcnix-Girard Bank, 
185 So. 363, 237 Ala. 44. 

Md.—^Leonhardt v. Leonhardt, 152 A. 

898, 160 Md. 151. 

Bonor dependent on donee 
Where, at the time the owner of a 
bank account had a new account 
opened in the name of herself and 
another jointly, she was in the hos¬ 
pital unable to attend to her own 
aifairs and wholly dependent on such 
other person, any benefit to the oth¬ 
er in the transaction is presumptive¬ 
ly void, and any advantage gained | 
by her is not enforceable.—In re Mc¬ 
Carthy’s Estate, 299 N.T.S. 715, 164 
Misc. 719, affirmed In re McCarthy’s 
Will, 6 N.T.S.2d 156, 254 App.Div. 
327. 

58. Ala.—Clark v. Young, 21 So.2d 
331, 246 Ala. 529. 

Mass.—Malone v. Walsh, 53 N.E.2d 
126, 316 Mass. 484. 

Mich.—GFirst Nat. Bank & Trust Co. 
In Pontiac v. Huntley, 232 N.W. 
192, 261 Mich, 483. 

N.T.—^McDermott v. Bennett, 5 N.T. 
S.2d 4, 263 App.Div. 580, affirmed 
17 N.R2d 448, 279 N.T. 679. 
Withdrawals by donee forbidden un. 
til donor’s death 

(1) Directing that no checks 
should be signed by brother-in-law 
until after original depositor’s death, 
and leaving instructions for disposi¬ 
tion of the account after original de¬ 
positor’s death, showed that donor 
did not Intend to create a joint ten¬ 
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ancy.—Mercantile Bank v. Haley, 
Mo.App., 179 S.W.2d 916. 

(2) A present joint interest in 
the money deposited in the account, 
with right of survivorship, vested 
in the niece by assignment, notwith¬ 
standing possible secret understand¬ 
ing that the niece was not to use any 
of the funds during the aunt's life¬ 
time.—In re Culhane’s Estate, 2 A. 
2d 567, 133 Pa.Super. 339, affirmed 5 
A.2d 377, 334 Pa. 124. 

Incomplete transfer 

(1) Where one having a deposit 
in a bank delivered to an officer of 
another bank an assignment of the 
funds, and the bankbook pertaining 
to the deposit and executed and de¬ 
livered a power of attorney and a 
signature card for the purpose of 
opening a joint account in the other 
bank but the funds did not reach the 
other bank until after the depositor’s 
death, there was no joint account 
and the money belonged to the de¬ 
positor’s estate.—^In re Gugglno’s 
Estate, 2 N.Y.S.2d 397, 253 App.Div. 
132, affirmed In re Guggino’s Will, 
18 N.E.2d 317, 279 N.T. 692. 

(2) Where deceased sought to 
transfer a deposit account to a joint 
account with right of survivorship 
and mailed transfer card to intended 
joint tenant and indicated that the 
card should be returned to her for 
filling in date and delivery by her to 
bank and deceased died before date 
was filled in and card delivered to 
the bank, intended joint tenant did 
not become vested with Interest or 
ownership in the money on deposit. 
—Burns v. Plaza Bank of Commerce, 
Mo.App., 141 S.W.2d 209. 

59. Fla.—^Webster v. St. Petersburg 
Federal Sav. & Loan Ass’n, 20 So. 
2d 400. 

Me.—^Portland Nat. Bank v. Brooks, 
137 A. 641, 126 Me. 251—Appeal of 
Garland, 136 A. 459, 126 Me. 84. 
certiorari denied Petition of Gar¬ 
land, 47 S.Ct. 769, 274 U.S. 759, 71 
L.Ed. 1338. 

Mich.—First Nat Bank & Trust Co. 
In Pontiac v. Huntley, 232 N.W. 
192, 251 Mich. 483. 

N.D.—McGillivray v. GSlrst Nat. 
Bank. 217 N.W. 150. 66 N.D. 152. 
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Where all of the funds in the account are depos¬ 
ited by one of the parties, it has been held that the 
other’s interest in the account must be based on a 
gift, trust, or contract,^® unless such requirement 
is dispensed with by statute,®^ and there are many 
cases in which such a transfer has been held to be 
effective without indicating the basis for the hold- 
ing.®2 The transfer may be upheld as a gift where 
there is delivery of the bankbook to the donee, 
and some courts have held that the gift theory 
is available where it clearly appears that the donor 
intended to divest himself of exclusive control and 
to vest joint ownership in himself and the donee, 
even though there is no delivery to the donee,®^ 
except as delivery to, and possession by, the donor 
is treated as delivery to, and possession by, both 


the donor and donee,®^ but other courts have held 
that the transfer is defeated by the failure to make 
deliver>%®® or at least that in such situation the 
gift theory is not available to validate the trans- 
fer.67 Despite the lack of delivery, the transfer 
may be upheld as a contract between the donor and 
the donee where there is consideration,®^ and it 
has been held that the fact that the instrument cre¬ 
ating the joint account is in writing sufficiently im¬ 
ports a consideration.®^ In order that the question 
of consideration may be avoided, the courts have 
sometimes resorted to the third party beneficiary 
analogy, treating the arrangement as a contract be¬ 
tween the donor and the bank, which the donee as 
beneficiary may enforce, although he has not given 
any consideration.*^® Where the donee is a party 


Pa.—^Benscoter v. Aston, €om.Pl., 38 
Ijiiz.L(eg.Hegr. 381. 

Ezcliisive possession of passl>oo& 
by creator of joint an^ survivorship 
bank account does not necessarily 
operate prejudicially to rights of re¬ 
maining joint depositors under con¬ 
tract of deposit.—Sage v. Plueck, 7 
N.E.2d 802, 132 OMo St 877. 

Power to revojce 

Where owner of deposits had them 
transferred to account of herself 
and another, former owner’s reserva¬ 
tion of right to withdraw both in¬ 
come and principal and to revoke 
the joint tenancy was not inconsist¬ 
ent with a perfected creation inter 
vivos of a joint tenancy, and neither 
was former owner’s exclusive control 
of deposits and deposit books.—^Ma¬ 
lone V. Walsh, 53 IT.B.2d 125, 316 
Mass. 484. 

PirectioxL as to use of funds 
Where donor requested joint ten¬ 
ant to use as much of fund as she 
deemed necessary for depositor’s 
maintenance, care, funeral, and buri¬ 
al, such joint tenant’s failure to 
prove that all moneys withdrawn by 
her from account were used for such 
purposes had no bearing on law 
question whether or not joint tenan¬ 
cy was created in action against her 
for balance of account at time of de¬ 
positor’s death.—^Maurice v. -Cole¬ 
man, 132 P.2d 511, 56 Cal.App.2d 840. 
Beluctance to make withdrawals 
Pact that party made joint tenant 
of bank deposits probably would not 
withdraw money during lifetime of 
donor was held not to defeat rights. 
—Rockefeller v. Davenport, 177 N.B. 
856, 277 Mass. 105. 

GO. Ill.—^Lindner & Boyden Bank v. 
Wardrop, 10 N.E.2d 144, 291 IlL 
App. 454, affirmed 18 N.B.2d 897, 
370 nL 310. 

La—^Korthcott v. Livingood, App., 
10 So.2d 401. 

N.M.—Menger v. Otero County State 
Bank, 98 P.2d 834, 44 N.M, 82, 


N.J.—Kelly v. Kelly, 35 A.2d 618, 134 
N.J.Eq. 316, adhered to 37 A.2d 
288, 135 N.J.Eq. 75. 

Ohio.—Rohrbacher v. Citizens Bldg. 

Ass’n Co.. App., 40 N.B.2d 157. 

Pa.—American Oil Co. v. Falconer, 
8 A.2d 418, 136 PaSuper. 598. 
‘•There has been considerable puz¬ 
zlement on the part of the courts re¬ 
specting the development of a legal¬ 
istic formula for upholding the in¬ 
terest of a survivor in a voluntary 
joint tenancy account maintained 
without the concomitant of a deliv¬ 
ery. Some courts, in fact the major¬ 
ity, adopt, in the absence of statute, 
the theory of a gift where such in¬ 
tent is shown. Others sustain the 
interest of a survivor on the theory 
of the creation of a trust. Which¬ 
ever theory is accepted, the general 
tendency is to take a liberal view of 
the transaction and to devise a way 
of effectuating the intent without 
scrupulous insistence on technical 
correctitude.”—Wallace v. Riley, 74 
P.2d 807, 810, 2'3 Cal.App.2d 664. 

61. Cal.—Jorgensen v. Dahls trom, 
127 P.2d 551, 53 Cal.App.2d 332— 
Wallace v. Riley, 74 P.2d 807, 23 
Cal.App. 2d 654. 

Mich.—^Equitable & Central Trust Co. 
V. Zdziebko, 244 N.W. 505, 260 
Mich. 366. 

N.T.—Herrick v. Hamilton, 290 N.T. 
S. 65, 160 Misc. 440—Gardner v. 
Henderson, 35 N.T.S.2d 439. 

Vt.—Connor v. Federal Deposit Ins. 
Corporation, 26 A.2d 106, Il2 Vt. 
880. 

Depositor’s directioii. to transfer 
account to joint account of himself 
and another, with right of survivor¬ 
ship, is sufficient.—In re Sanders* 
Estate, 223 N.Y.S. 588, 120 Misc. 780. 

62. D.C.—Quigley v. Quigley, 86 F. 
2d 300, 66 APP.D.C. 184—Garrett v. 
Keister, 66 F.2d 909, 61 App.D.C. 
25. 

Mass.—^Rockefeller v. Davenport, 177 
N.B. 856, 277 Mass. 105. 
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Ohio.—^Vollmer v. Vollmer, 190 H.E. 
588, 47 Ohio App. 154. 

63. Cal.—^Klindera v. Smith, 59 P.2d 
156, 15 CaLApp.2d 115. 

64. Miss.—In re Lewis' Estate, 13 
So.2d 20, 194 Miss. 480. 

Pa*—^Reap v. Wyoming Valley Trust 
Co., 150 A. 465, 300 Pa, 156. 
Change in name of accotmt gave 
donee present interest despite do¬ 
nor’s retention of bankbook.— 
Murphy v. Nally, 17 N.E.2d 151, 301 
Mass. 329. 

65. Wls.—In re Staver’s Estate, 260 
N.W. 665, 218 Wis. 114. 

66. N.D.—^McGillivray v. First Nat. 
Bank, 217 N.W. 150, 56 N.D. 152. 

Pa,—Benscoter v. Aston, Com.Pl., 38 
Luz.Leg.Reg. 381. 

67. Wis.—In re Skilling’s Estate, 
260 N.W. 660, 218 Wis. 574. 

68. Iowa.—In re Winkler’s Estate, 6 
N.W.2d 153, 232 Iowa 980. 

N.Y.—^Herrick v. Hamilton, 290 N.Y. 

S. 65, 160 Misc. 440. 

Pa,—In re Mori’s Estate, 178 A, 492, 
318 Pa. 261. 

Where donee had cared for donor 
for several years before accounts 
were changed, the daughter, by ap¬ 
plication of ‘‘contract theory,” was 
entitled to entire balance remaining 
in joint accounts at testator’s death. 
—^Armstrong’s Ex’r v. Morris Plan 
Industrial Bank, 138 S.W.2d 359, 282 
Ky. 192. 

€8. Iowa.—In re Winkler’s Estate, 5 
N.W.2d 153, 232 Iowa 930. 

70. Mass.—Sullivan v. Hudgins, 22 
N.B.2d 43, 303 Mass. 442—^Barnes 
V. Chandler, 178 N.R 735, 277 

Mass. 395. 

Ohio.—Rohrbacher v. Citizens Bldg. 

Ass’n Co., App., 40 N.E.2d 157. 
Wis.—Schwanke v. Garlt, 263 N.W. 
176, 219 Wis. 367—In re Skilling’s 
Estate, 260 N.W. 660, 218 Wis. 574 
—^In re Staver’s Estate, 260 N.W. 
655, 218 Wls. 114. 
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to the opening of the account, the arrangement may 
be treated as a contract between the bank and the 
donor and donee which the donee may enforce 
Some courts have upheld the transfer on the theory 
that a trust is created, with the bank or the donor 
as trustee, i^^t others have rejected this theory on 
the ground that there was no intention to create 
a trust.'^^ 

§ 4. Severance and Termination 

A joint tenancy is terminated by any act which de¬ 
stroys one or more of its essential unities. 


§ 4 

A joint tenancy may be terminated or severed by 
any act which destroys one or more of its unitiesJ^ 
Thus a joint tenancy may be severed by the act 
of one or less than all of the cotenants in conveying 
or otherwise disposing of their interests, as this 
destroys the unity of title and creates a severance as 
to such interests,^5 as where one joint tenant as¬ 
signs,*^® mortgages or pledges,or leases^® his in¬ 
terest A joint tenancy may also be terminated, at 
least in equity, by a contract or covenant, by a joint 
tenant, to convey or dispose of his interest,'^^ but 
a contract by one joint tenant to convey the whole 


71. D.C.—Matthew v. Moncrief, 135 
F.2d 645, 77 U.S.App.D.O. 221. 149 
A.L.R. 856. 

72. Cal.—^Drinkhouse v. German 
Savings & Loan Society, 118 P. 
953, 17 Cal.App. 162. 

Mo.—Harris Banking Co. v. Miller, 
89 S.W. 629, 190 Mo. 640, 1 L.R. 
A..N.S., 790. 

73. M.D.—McGillivray v. First Nat 
Bank. 217 N.W. 155, 56 N.D. 152. 

Wis.—^In re Staver*s Estate, 260 N. 
W. 655, 218 Wis. 114. 

74. Cal.—Reiss v. Reiss, 114 P.2d 
718, 45 Cal.App.2d 740. 

Ill.—^Van Antwerp v. Horan, 61 N.E. 

2d 358. '390 Ill. 449. 

Minn.—Greiger v. Pye, 297 N.W, 173, 
210 Minn. 71. 

Xeb.—Stuehm v. Mikulski, 297 N.W. 

593, 139 Neb. 374, 137 A.L.R. 327. 
N.J.—Steinmetz v. Steinmetz, 21 A. 

2d 743, 130 N.J.Eq. 176. 

X.Y,—^In re Cotter’s Will, 287 N.T. 
S. 670, 169 Misc. 324—^In re Lorch’s 
Estate, 33 N.T.S.2d 167. 

Pa.—^Hoffert v. Bastian, 54 Pa.Dist. & 
Co. 146, 21 Leh.Co.L.J. 233—^Lukac 
V. Morris, Com.Pi., 7 Sch.R€g. 241. 
Wis.—^Musa V. Segelke & Kohlhaus 
Co., 272 N.W. 657, 224 Wis. 432, 
111 A.L.R. 168. 

33 C.J. p 907 note 8, p 908 notes 9, 
18. 

“An estate in Joint tenancy can 
be severed by destroying one or 
more of the necessary unities, either 
by operation of law, by death, by 
voluntary or certain involuntary acts 
of the Joint tenants, or by certain 
acts or omissions of one Joint tenant 
without the consent of the other.”— 
Swartzbaugh v. Sampson, 64 P.2d 73, 

75. 11 Cal.App.2d 451. 

Consent of other tenants not re^ 
quired 

N.T.—In re Sutter’s Estate, 245 N.T. 
S. 636, 138 Misc. 85, affirmed Strail 
V. Suter’s Estate, 248 N.T.S. 624, 
232 App.Div. 46, affirmed In re Sut- 
er’s Estate, 179 N.E. 310, 268 N.T. 
104. 

Agreement not to sell interest 

Where Joint owners entered into 
written contract that neither for a 
period of two years would sell any 


part of Joint property, the mere fact 
that one party violated the contract 
without consent of the other, by sale 
or mortgage, would not render such 
sale or mortgage absolutely void, and 
such sale or mortgage would not op¬ 
erate to vest title in the thing sold 
or mortgaged in the other party.— 
Pitts V. Stone, 166 S.W.2d 897, 140 
Tex. 206. 

A “severance” means a separation 
of the interests of the Joint tenants, 
a vesting of the interest of one, sep¬ 
arated from the interest of the oth¬ 
er, in some third person.—^Tindall v. 
Teats, Ill., 64 N.E.2d 903. 

Marriag^e of female Joint tenant 
Where the property in which a fe¬ 
male is a Joint tenant is of such a 
nature that the wife’s interest vests 
in the husband during coverture, the 
marriage of a female Joint tenant 
operates as a severance of the Joint 
tenancy.—Witherington v. Williams, 

1 N.C. 83—33 C.J. p 908 notes 20-22. 

75. U.S.—Gwinn v. Commissioner of 
Internal Revenue, C.C.A., 54 P.2d 
728, 84 A.L.R. 176, affirmed 53 
S.Ct 157, 287 U.S. 224, 77 L.Ed. 
270. 

Cal.—^In re Harris’ Estate, 72 P.2d 
878, 9 Cal.2d 649—Smith v. Lom¬ 
bard, 258 P. 55, 201 Cal. 618—Reiss 
V. Reiss, 114 P.2d 718, 45 Cal.App. 
2d 740. 

IlL—Tindall v. Teats, 64 N.E.2d 903 
—^Partridge v. Berliner, 156 N.E. 
352, 325 Ill. 253, 

Ind.—^Morgan v. Catherwood, 167 N. 

E. 618, 95 Ind.App. 266. 

Iowa.—In re Heckmann’s Estate, 291 
N.W. 465, 228 Iowa 967. | 

Me.—^Appeal of Garland, 13$ A. 459, j 
126 Me. 84, certiorari denied Pe¬ 
tition of Garland, 47 S.Ct. 769, 274 

U. S. 759, 71 •L.Ed. 1338. 

Mich.—Smith v. Smith, 287 N.W. 411, 
290 Mich. 143, 124 A.L.R. 215. 

Minn.—Corpus Juris cited iu Greiger 

V. Pye, 297 N.W. 173, 174, 210 
Minn. 71. 

N.J.—Steinmetz v. Steinmetz, 21 A. 

2d 743, 130 N.J.Eq. 176. 

N.T.—In re Suter’s Estate, 179 N.E. 
310, 258 N.T. 104—Corpus Juris 
cited iu In re Hoffman’s Estate, 25 
N.T.S.2d 339, 342, 175 Misc. 607— 
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In re Lorch’s Estate, 32 N.T.S.2d 
157. 

Or.—Erickson v. Erickson, 116 P.2d 
172, 167 Or. 1. 

Pa.— Corpus Juris cited iu American 
Oil Co. V. Falconer, 8 A 2d 418, 
421, 136 Pa.Super. 598. 

R.I.—^Williams v. Williams, 27 A.2d 
176, 68 R.I. 233. 

Wis.—Radtke v. Radtke, 19 N.W. 2d 
169, 247 Wis. 330—Campbell v. 

Drozdowicz, 10 N.W.2d 158, 243 
Wis. 354— Corpus Juris cited in 
Goff V. Tauman, 298 N.W. 179, 180, 
181, 237 Wis. 643, 134 A-L.R. 952- 
33 C.J. p 908 note 10. 

76. Pa.—^Davidson v. Heydom, 2 
Teates 459. 

33 C.J. p 908 note 11. 

77. Ill.—Tindall v. Teats, 64 N.R2d 
903—Hardin v. Wolf, 148 N.E. 868, 
818 Ill. 48. 

33 C.J. p 908 note 12. 

Severance not intended 
Evidence was held to show that 
execution of note and trust deed by 
one Joint tenant to nominal parties 
representing the other Joint tenant 
was not intended to effect severance 
of Joint tenancy, but to protect the 
other tenant against transfer of in¬ 
terest by tenant executing them.— 
Hardin v. Wolf, supra. 

78. Xt appears to be the role iu 
Euglaud that a lease by one Joint 
tenant will effect a severance, but 
the adoption of this rule in the Unit¬ 
ed States is doubtful.—Swatzbaugh 
V. Sampson, 54 P.2d 73, 11 Cal.App. 
451—33 C,J. p 908 note 13. 

79. Ill.—^Naiburg v. Hendriksen, 19 
N.E.2d '348, 370 Ill. 502. 

Wis.—Corpus Juris cited iu Kurow- 
ski V. Retail Hardware Mut. Fire 
Ins. Co. of Minnesota, 234 N.W. 
900, 901, 203 Wis. 644. 

33 C.J. p 908 note 14. 

Application by joint tenant for old 
age assistance 

The grant and acceptance of as¬ 
sistance constituted a “contract” be¬ 
tween Joint tenant and board grant¬ 
ing assistance on the only terms on 
which the board, under statute, could 
grant assistance, and hence Joint 
•tenant thereby consented to lien and 
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property, and not simply his interest, does not have 
such effect.^® A levy on, and sale of, a joint ten¬ 
ant’s interest pursuant to a judgment against him 
terminates the joint tenancy,Si but a judgment lien 
against a joint tenant’s interest does not have such 
effect.A joint tenancy may also be severed by 
the act of the joint tenants in destroying the unity 
of possession, as by partition ;S3 but a mere tem¬ 
porary division, with no intention of partition, will 
not amount to a severance,®^ nor will the mere in¬ 
stitution of an action for partition.^® 

By agreement or course of dealing. A joint ten¬ 
ancy may be terminated altogether by mutual agree¬ 
ment between the parties^® or by any conduct or 
course of dealing sufficient to indicate that all par¬ 
ties have mutually treated their interests as belong¬ 
ing to them in common.S7 A joint tenancy in prop¬ 
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erty has been held not terminated by its use to pur¬ 
chase other property.SS 

Time of severance. The severance must take 
place before the death of the cotenant who has 
alienated his interest, and before the remaining co- 
tenant has become the owner of the w^hole by vir¬ 
tue of his right of survivorship,and, hence, where 
a conveyance by a cotenant does not take effect un¬ 
til after his death, there is no severance.^o So, also, 
there can be no severance of a joint tenancy by de¬ 
vise, since the right of survivorship takes preced¬ 
ence thereof,^! unless such severance is permitted 

by statute.^2 

The effect of a severance by a joint tenant is to 
terminate the incident of survivorship as between 
him and the other joint tenants.^3 The tenant who 
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terminated the joint tenancy by her 
own voluntary act.—Goff v. Yauman. 
298 N.W. 179, 237 Wis. 643, 134 A. 
L..B. 952. 

80. Wls.—^Kurowski v. Retail Hard¬ 
ware Mut. Fire Ins. Co. of Minne¬ 
sota, 234 N-.W. 900. 203 Wis. 644. 

81. Ala.—^Albright v. Creel, 182 So. 
10, 236 Ala. 286. 

Cal.—Pepin v. Stricklin, 299 P. 657, 
114 Cal.App. 32. 

Ill.—^Van Antwerp v. Horan, 61 N.E. 
2d 358, 390 111. 449. 

N.J.—Ck>xpTis Juris cited la Dover 
Trust Co. V. Brooks, 160 A. 890, 
891, 111 N.J.Eq. 40. 

N.T.—In re Sutter's Estate, 245 N. 
T.S. 636, 138 Misc. 85, affirmed 
Strail V. Suter's Estate, 248 N.T.S. 
624, 232 App.Div. 45, affirmed In re 
Suter's Estate, 179 N.E, 310, 258 
K.Y. 104. 

Or.—^Erickson v. Erickson, 115 P.2d 
172. 

Pa.—^American Oil Co, v. Falconer, 
8 A.2d 418, 136 Pa.Super. 598. 

33 C.J. p 908 note 15. 

82. HI.—^Van Antwerp v. Horan, 61 
N.B.2d 358, 390 Ill. 449—People’s 
Trust & Savings Bank v. Haas, 
160 N.B. 85, 328 IlL 468. 

Wis.—^Musa V. Segelke & Kohlhaus 
Co., 272 N.W. 667, 224 Wis. 432, 
111 A.L..R. 168. 

Alternatives available to lienor 
When a creditor has a judgment 
lien against interest of one joint 
tenant, he may immediately execute 
and sell interest of judgment debtor 
and thus sever the joint tenancy, or 
he may keep his lien alive and wait 
until joint tenancy is terminated by 
death of one of joint tenants, and. 
if judgment debtor survives, judg¬ 
ment lien immediately attaches to 
entire property, but, If judgment 
debtor is first to die, the lien is lost. 
—Zeigler v. Bonnell, 126 P.2d 118, 
52 Cal.App.2d 217. 


33. N.Y.—Ellison V. Murphy. 219 N. 
Y.S. 667, 128 Misc. 471. 

33 C.J. p 908 note 16. 

34, S.C.—^Haughabaugh v. Honald, 5 
S.C.Law 97, 5 Am.D. 548. 

33 C.J. p 908 note 17. 

Contract giving one tenant con^ 
trol of the premises did not sever 
the joint tenancy.—^Tindall v. Yeats, 
Ill., 64 N.R2d 903. 

85. Cal.—Dando v. Dando, 99 P.2d 
561, 37 Cal.App.2d 371. 

N.Y.—Ellison v. Murphy, 219 N.Y. 
S. 667, 128 Misc. 471. 

88. Cal.—Corpus Juris cited in Hilt- 
brand V. Hiltbrand, 56 P.2d 1292, 
1294, 13 Cal.App.2d 330, 

IlL—Corpus Juris cited in Duncan 
V. Suhy, 37 N.E.2d 826, 829, 378 IlL 
104, transferred, see, Sibert v. 
Suhy, 42 N.E.2d 636, 315 IlLApp. 
147. 

Minn.—Grelger v. Pye, 297 N.W. 173, 
210 Minn. 71. 

33 C.J. p 909 note 30. 

'Whether or not there was inten¬ 
tion to terminate joint tenancy de¬ 
pends on particular circumstances.— 
Lagar v. Erickson, 66 P.2d 1287, 13 
CaLApp.2d 365. 

Oral agreement may be sufficient. 
—Lagar v. Erickson, supra. 

Pxox^erty settlement eliminating sur¬ 
vivorship 

A provision of spouses' property 
settlement contract, made before 
their divorce, that, if either died, 
deceased’s interest in realty held by 
them as joint tenants should go to 
their daughter, was inconsistent 
with estate in “joint tenancy,” which 
was thereby terminated, and spouses 
were thereafter “tenants In common” 
with separate descendible interests 
—McDonald v. Morley, 101 P.2d 690, 
15 CaL2d 409, 129 A.L,R, 810. 

37. Cal.—Corpus Juris cited in Hill- 
brand V. Hiilbrand, 66 P.2d 1292, 
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1294, 13 CaLApp.2d 330—Ijugar v. 
Erickson, 56 P.2d 1287, 13 Cal.App. 
2d 365. 

IlL—Corpus Juris cited la Duncan 
V. Suhy, 37 N.E.2d 826, 829, 378 
Ill. 104, transferred, see, Sibert v. 
Suhy, 42 NJB2.2d 636, 315 IlLApp. 
147. 

33 C.J. p 909 notes 31, 32. 

88. Cal.—^In re Harris' Estate, 72 P. 
2d 873, 9 CaL2d 649. 

89. Cal.—Green v. Skinner, 197 P. 
60, 185 Cal. 435. 

N.Y,—^In re Hoffman's Estate, 25 N. 

T.S.2d 339, 176 Misc. 607. 

Pa.—^Hoffert v. Bastian, 54 PaDist. 
& Co. 146, 21 Leh.Co.L.J. 233. 

90. Cal.—Green v. Skinner, 197 P. 
60, 185 Cal. 435. 

33 C.J. p 908 note 24. 

91- XJ.S.—^Dimock v. Corwin, C.C.A. 
N.Y., 99 P.2d 799, affirmed 59 S. 
Ct. 551, 306 U.S. 363, 83 L.Ed. 763. 
Pa.—^Hoffert r. Bastian, 64 PaDist. 

& Co. 146, 21 Leh.Co.L.J. 233. 

33 C.J. p 908 notes 25, 27. 

92. S.C.—^Jenkins v. Jenkins, 8 S. 
C.Law 48. 

33 C.J. p 908 note 26. 

93. N.Y.—^In re Hoffman’s Estate, 
26 N.T.S.2d 339, 175 Misc. 607— 
In re Cotter's Will. 287 N.Y.S. 670, 
159 Misc. 324—^Rush v. Rush, 258 
N.Y.S. 913, 144 Misc. 489—In re 
Sutter’s Estate, 245 N.Y.S. 636, 138 
Misc. 85, affirmed Strail v. Suter’s 
Estate, 248 N.T.S. 624, 232 App. 
Div. 45, affirmed In re Suter's Es¬ 
tate, 179 N.E. 310, 258 N.Y. 104— 
In re Lorch's Estate, 33 N.T.S.2d 
157. 

Pa.—^American Oil Co. v. Falconer, 
8 A.2d 418, 136 PaSuper. 598, 
Wis.—Hass V. Hass, 21 N.W.2d 398, 
248 Wis. 212, rehearing denied 22 
N.W.2d 151, 248 Wis. 212—Camp¬ 
bell V. Dro 2 dowicz, 10 N.W.2d 158, 
243 Wis. 354—Corpus Juris cited 
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severs or whoever acquires his interest becomes a 
tenant in common with the other tenants.^^ Where 
the g^rant is construed as creating a joint tenancy 
for life, with remainder in fee to the survivor, 
rather than as creating a joint tenancy in fee, the 
contingent remainder is not destroyed by a convey- 
ance.^® 

Effect of reconveyance. Where a joint tenant 
severs the tenancy by conveying his interest to a 
third person, a reconveyance by such person to him 
does not reestablish the joint tenancy.^® 

Bank accounts. A joint tenancy of a bank ac¬ 
count may be terminated by the conduct or agree¬ 
ment of the parties-S*^ It has been held that the 
joint tenant of a bank account may terminate the 
joint tenancy by a transfer or conveyance of his in- 
terest,^^ and by a withdrawal of his share termi¬ 
nate the joint tenancy as to that sum,^^ but a with¬ 
drawal of the entire account without the other’s 
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consent does not effect a termination of the joint 
tenancy, but only a change in the form of the prop¬ 
erty,^ although it has been held that a withdrawal 
of the entire account terminates the joint tenancy 
and makes the fund the personal property of the 
party withdrawing it.^ 

It has been held that withdrawals from a joint 
account are presumed to be for joint purposes, 
rather than an appropriation by the one making the 
withdrawal.3 A pledge by the joint tenant of a 
bank account of his interest in the account to se¬ 
cure a loan has been held to destroy the joint ten¬ 
ancy as to the amount pledged,^ but it has been held 
that one joint tenant cannot eifectively pledge the 
entire account, where the pledgee has notice of the 
other tenant’s rights.^ Equity has the power to 
sever and partition a jointly owned bank account 
where the status of the parties who established the 
account has changed to a degree where they can 


is. Goff V. Tauman, 298 N.W. 179, 
181, 237 Wls. 643, 134 A.L.R. 952. 

33 C.J. p 909 note 28. 

94. Cal.—^Eagle Oil & Refining Co. 
V. James, 126 P.2d 880, 52 CaLApp. 
2d 669—Zeigler v. Bonnell, 126 P. 
2d 118, 52 Cal.App.2d 217. 

Ill.—Porter v. Porter, 45 N.B.2d 636, 
381 Ill. 322—^Liese v. Hentze, 158 
N.B. 428, 326 Ill. 633—Partridge 

V. Berliner, 166 N.E. 352, 325 IlL 
253. 

N.T.—In re Cotter’s Will, 287 N.Y.S. 
670, 159 Misc. 324—In re Sutter’s 
Estate, 245 N.Y.S. 636, 138 Misc. 
85, affirmed Strail v. Suter’s Es¬ 
tate, 248 N.Y.S. 624, 232 App.Dlv. 
45, affirmed In re Suter’s Estate, 
179 N.B. 310, 258 N.Y.S. 104—In re 
Lurch’s Estate, 33 N.Y.S.2d 157. 
Pa.—^American Oil Co. v. Falconer, 
8 A.2d 418, 136 Pa.Super. 598. 

33 C.J. p 915 note 61. 

96- Mich.—^Ames v. Cheyne, 287 N. 

W. 439, 290 Mich. 216. 

90- Ill.—Partridge v. Berliner, 156 
N.E. 362, 326 Ill. 253—Szymczak v. 
Szymczak, 138 N.B. 218, 306 Ill. 
541. 

97. N.Y.—In re McCarthy’s Estate, 
299 N.Y.S. 715, 164 Misc. 719, af¬ 
firmed In re McCarthy’s Will, 6 N. 
Y.S.2d 156, 254 App.Div. 827. 
Agreement that accoTint he held 
hy entirety did not terminate joint 
tenancy where tenants were not 
husband and wife.—In re Culhane’s 
Estate, 2 A,2d 567, 133 Pa.Super. 339, 
affirmed 5 A.2d 377, 334 Pa. 124, 
Authority to change form of ac¬ 
count 

Where original entry on passbook 
for savings account was in name of 
one depositor in trust for herself 
and another, at death of either to 
belong to survivor, fact that at 

48 C.J.S.-59 


death of first depositor entire entry 
had been crossed out except for her 
name, which alone appeared on gen¬ 
eral ledger, was held not to deprive 
survivor of right to deposit in ab¬ 
sence of proof that change was made 
or authorized by anyone having such 
power.—^Wetzel v. Collins, 186 A. 

117, 170 Md. 383. 

Bight to cancel 

Depositor making joint savings 
deposits payable to either depositor 
or granddaughter or the survivor 
transferred to granddaughter pres¬ 
ent property interest not subject to 
cancellation.—^Moskowitz v. Marrow, 

167 N.E. 606, 251 N.Y. 380, 66 A.L.R. 
870. 

98. N.Y.—^In re Hoffman’s Estate, 

25 N.Y.S,2d 339, 176 Misc. 607. 

99. N.Y.—In re Suter’s Estate, 179 
N.B. 310, 258 N.Y. 104—In re Hoff- 3. 
man’s Estate, 25 N.Y.S. 2d 339, 175 
Misc, 607. 

1. Cal.—Wallace v. Riley, 74 P.2d 
807, 23 Cal,App.2d 654—Wallace v. 
Riley, 74 P.2d 800, 23 Cal.App.2d 
669—Reilly v. Filben, 291 P. 454, 
107 CaLApp. 722. 

N.Y.—Walsh V. Keenan, 59 N.E.2d 
409, 293 N.Y. 573, motion denied 61 
N.E.2d 457, 294 N.Y. 733—Marrow 
V. Moskowitz, 174 N.E. 460, 265 N. 

Y. 219—In re HofCman’s Estate, 25 
N.Y.S.2d 339, 175 Misc. 607—In re 
Brogan's Estate, 300 N.Y.S. 447, 
165 Misc. Ill—Herrick v. Hamil¬ 
ton, 290 N.Y.S. 66, 160 Misc. 440. 

Or.—State v. Gralewski’s Estate, 159 
P.2d 211, 

Pa.—^In re Culhane’s Estate, 5 A.2d 
377, 334 Pa. 124. 

Fraud 

The withdrawal of the entire 
amount by the other party amounted 
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to a fraud.—^In re McCarthy’s Es¬ 
tate, 299 N.Y.S. 716, 164 Misc. 719. 
affirmed In re McCarthy's Will, 6 
N.Y.S.2d 156, 254 App.Div. 827. 
IdoLuidation. dividend 

A cofiwner of joint savings ac¬ 
count in bank which was taken over 
by secretary of banking for liquida¬ 
tion was entitled, as survivor, to 
balance of proceeds of dividend 
checks placed in safe deposit box 
by deceased owner, and to any bal¬ 
ance distributable in further liqui¬ 
dation.—^In re Culhane’s Estate, 5 
A.2d 377, 334 Pa. 124. 

2- HI.—^In re Cook’s Estate, 282 Ill. 
App. 412. 

I Md.—^Hopkins Place Sav. Bank v. 
Holzer, 2 A.2d 639, 175 Md. 481— 
Wetzel V. Collins, 186 A. 117, 170 
Md. 383. 

Mo.—^Ambruster v. Ambruster, 31 
S.W.2d 28, 326 Mo. 51, 77 A.L.R 
782. 

4- N.Y.—^In re Hoffman’s Estate, 25 
N.Y.S.2d 339, 175 Misc. 607. 

5. Md.—^Hopkins Place Sav. Bank. v. 

Holzer, 2 A.2d 639, 175 Md. 481. 
Nature of account not disclosed by 
bankbook 

Where joint bank account was 
pledged by one of two cotenants as 
security for loan to him, the fact 
that form of the bankbook evidenc¬ 
ing the account did not disclose fact 
that it constituted a joint account 
and that pledgor was not the sole 
owner thereof would not operate to 
give pledgee a lien on more than 
the pledgor’s share of the account, 
since inquiry at bank would have 
disclosed other cotenant's interest 
in the account.—^In re Hoffman’s Es¬ 
tate, 25 N.Y.S.2d 339, 175 Misc. 607. 
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no longer enjoy the joint benefits originally contem- i a joint tenant of a bank account terminates the 
plated.® An adjudication of the incompetency of | joint tenancy^ 

n, MUTUAL EIGHTS, DUTIES, AED LIABILITIES OF JOINT TENANTS 


§ 5. In General 

The mutual rights, duties, and liabilities of joint 
tenants are discussed infra §§ 6-13. 

Examine Pocket Parts for later cases. 

§ 6. Title or Interest of Joint Tenants 

Each joint tenant is seized of the whole estate; he 
has an undivided share of the whole rather than the 
whole of an undivided share of the estate. 

An estate held in joint tenancy is but one estate, 
not a number of estates equal to the number of 
joint tenants,® and for some purposes the joint ten¬ 
ants are as one person.® Each joint tenant is seized 
of the whole estate;^® he has an undivided share 
of the whole estate rather than the whole of an un¬ 
divided share.^1 Each tenant is said to hold per 
my et per tout, by the half and by the whole.^2 xhe 
shares or interests of joint tenants are presumed to 
be equal,although the contrary may be shown by 
proof.^^ If one cotenant has paid more than an¬ 


other, their respective interests are to be deter¬ 
mined by the proportion which the amount paid by 
each bears to the entire sum which was the con¬ 
sideration for the property or, if the intention 
was that their shares should be equal and one has 
paid more than his proportion, his cotenant is lia¬ 
ble to him for the excess.^® 

Bank accounts. Each tenant acquires a joint in¬ 
terest in the bank account at the time of the crea¬ 
tion of the joint tenancy,and is presumed to own 
an equal share in the account but this presump¬ 
tion is rebuttable.^® 

§ 7. Possession and Enjo3niient of Joint Prop¬ 
erty 

Each of the joint tenants has a right to the posses¬ 
sion of the premises. 

The possession of joint tenants is in common and 
each has a right to the enjoyment of the whole 
property to the extent of his interest,^® and a court 
of equity cannot restrain one joint tenant from en- 


6. N.Y.—Cart v. Cart, 28 N.Y.S,2d 
58, 176 Misc. 467. 

jflLCCOtuxfc opened in contem plation of 
anoonsnzoznated xuarxiasre 
KY.—Cart v. Cart, supra. 

*7- Ohio.—^Abrams r. Nickel, 198 N. 
E. 887, 50 Ohio App. 500. 

8- Cal.—Siberell v. Siberell, 7 P.2d 
1003, 214 Cal. 767—Swartzbaugh v. 
Sampson, 64 P.2d 73, 11 Cal.App.2d 
451. 

Ill.—Duncan v. Suhy, 37 N.E,2d 826, 
378 Ill. 104. 

N-Y.—In re Lorch’s Estate, 33 N.T. 
S.2d 157. 

Pa.—In re Cochrane’s Estate, Orph., 
56 Montg.Co. 389, affirmed 20 A.2d 
305, 342 Pa. 108, 135 A.L.R. 1058, 

9. Ill.—^Duncan v. Suhy, 37 N.E.2d 
826, 378 Ill. 104. 

N.Y.—In re Lorch’s Estate, 33 N.Y. 
S.2d 157. 

la Ill.—^Duncan v. Suhy, 37 N.E. 
2d 826, 378 Ill. 104—Partridge v. 
Berliner, 156 N.E. 352, 325 Ill. 
253. 

11. XJ.S.—^Deming v. Turner, D.C.D. 
C., 63 P.Supp. 220. 

Pa.—^Kachura v. Kachura, Com.Pl., 
9 Sch.Reg. 23, 56 York.Ijeg.Rec. 17. 
Wash.—In re Peterson’s Estate, 45 
P.2d 45, 182 Wash. 29. 

12. N.Y.—In re Lorch’s Estate, 33 
N.Y.S.2d 167. 

Pa.—In re Cochran’s Estate, 20 A. 
2d 305, 342 Pa. 108—Madden T. 


Oosztonyi Savings & Trust Co., 
200 A, 624, 331 Pa. 476, 117 A.L.R. 
904. 

33 C.J. p 907 note 7 [aj. 

13. Cal.—Stark v. Coker, 129 P.2d 

390, 20 Cal.2d 839—Corpus Juris 
cited in Wallace v. Riley, 74 P.2d 
807, 814, 23 Cal.App.2d 664— 

Swartzbaugh v. Sampson, 64 P.2d 
73, 11 Cal.App.2d 451. 

HL—^Duncan v. Suhy, 37 IT.E.2d 826, 
378 Ill, 104. 

N.Y.—^In re Brogan’s Estate, 300 N. 
Y.S. 447, 165 Misc. Ill—In re Sut¬ 
ter’s Estate, 245 N.Y.S. 636, 138 
Misc. 85, affirmed Strail v. Sut- 
er’s Estate, 248 N.Y.S. 624, 232 
App.Div. 45, affirmed In re Suter’s 
Estate, 179 N.E. 310, 258 N.Y. 104. 

33 C.J. p 909 note 33. 

14. Cal.—^Wallace v. Riley, 74 P.2d 
800, 23 Cal.App.2d 669. 

Ga.—Shiels v. Stark, 14 Ga. 429. 

N.Y.—^In re Sutter’s Estate, 245 N. 
Y.S. 636, 138 Misc. 85, affirmed 
Strail V. Suter’s Estate, 248 N.Y. 
S. 624, 232 App.Div. 46, affirmed 
In re Suter’s Estate, 179 N.E. 310, 
258 N.Y. 104. 

15- Tex.—^Huffman v. Mulkey, 14 S. 
W. 1029, 78 Tex. 556, 22 Am.S.R. 
71. 

S.C.—Stokes V, Hodges, 32 S.CL 
Eq. 136. 

33 C.J. p 909 note 36. 

17- Cal.—Wallace v. Riley, 74 P.2d 
800, 23 Cal.App.2d 669. 
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la Cal,—Wallace v. Riley, 74 P.2d 
807, 23 Cal.App.2d 664. 

N.Y.—Baker v. Baker, 60 N.Y.S.2d 4. 
All funds deposited by one party 
The rights of each of tenants to 
joint bank account are the same 
even where one contributes the en¬ 
tire sum to the account, and the one 
who makes such a contribution, by 
his act, makes an immediate gift to 
the other tenant. 

N.Y.—In re Sutter’s Estate, 245 N. 
Y.S. 636, 138 Misc. 85, affirmed 
Strail V. Suter's Estate, 248 N.Y. 
S. 624, 232 App.Div. 46, affirmed In 
re Suter’s Estate, 179 N.B. 310, 258 
N.Y. 104. 

Pa.—^In re Cochrane’s Estate, 20 A. 
2d 306, 342 Pa. 108, 135 A.L.R. 
1058. 

19. Cal.—Wallace v. Riley, 74 P.2d 
807, 23 CalJ^pp.2d 654. 

N.Y.—Baker v. Baker, 60 N.Y.S.2d 
4. 

Ohio.—^Ulmer v. Society for Savings, 
App., 41 N.E.2d 678. 

If each depositor contributed dif¬ 
ferent amount to joint deposit with 
right of survivorship, share of each 
will be presumed proportionate to 
his contribution to whole deposit.— 
In re Sutter’s Estate, 246 N.Y.S. 636, 
138 Misc. 85, affirmed Strail v. Sut¬ 
er’s Estate, 248 N.Y.S. 624, 232 App. 
Div. 45, affirmed In re Suter’s Es¬ 
tate, 179 N.E. 310, 258 N.Y. 104. 

20. Cal.—^Swartzbaugh v. Sampson, 
64 P.2d 73. 11 Cal.App. 2d 451. 
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tering on the land at the suit of a cotenantIf 
only one of them is in the occupancy of the prop¬ 
erty, he must be considered as possessing, not only 
for himself, but also for his cotenants ,22 although 
there is no contract between them ;23 and, although 
it is competent for the joint tenants to make a sub¬ 
division of time for the exclusive occupancy of the 
whole of the joint property,24 in the absence of such 
agreement, one joint tenant cannot hold exclusive 
possession of the premises against his cotenant25 

Liability for waste. At common law, a joint ten¬ 
ant was not liable to his cotenant for waste,26 but, 
under statutes so providing, a joint tenant is liable 
to his cotenants for waste committed by him on the 

joint property.27 

§ 8. Improvements, Repairs, and Expendi¬ 
tures 

A Joint tenant Is entitled to contribution from his 
cotenants for expenditures necessary for the preserva* 
tion of the property, but he ordinarily is not entitled to 
reimbursement for Improvements of the property. 

As a general rule one joint tenant cannot com¬ 
pel a cotenant to make improvements on the joint 
property,28 nor can he compel his cotenant to con¬ 
tribute to the expense of ordinary repairs or im¬ 
provements made thereon by himself without the 
cotenant's consent, express or implied,29 although 


§ 8 

the cotenant knew that the improvements were be¬ 
ing made;39 nor can he claim a lien on his coten¬ 
ant's interest in the property and hold the property 
until reimbursed a proportion of the moneys ex¬ 
pended in such improvements.^! However, it has 
been held that a joint tenant, who is in sole occu¬ 
pancy of the joint property, may be entitled to re¬ 
imbursement for improvements he has made there¬ 
on, if he accounts for benefits received by him.32 
It has also been held that a joint tenant who makes 
improvements in the belief that he owns the entire 
property may be entitled to reimbursement^^ to the 
extent that the improvements have increased the 
saleable value of the property.34 It has been held 
that in a partition or condemnation proceeding the 
joint tenant who made the improvements is entitled 
to the benefit thereof.35 

Consent, Where the repairs or improvements are 
made with the express or implied consent of the 
other cotenants, each of them may be compelled to 
contribute his proportionate share of the expense,38 
with interest on such proportion ;37 and the coten¬ 
ant who makes the repairs or improvements may 
be entitled to a lien on each cotenant's interest for 
the amount due from him.38 This rule also applies 
to expenditures made with the cotenant's consent, 
in defending the title to the property.39 

Personal sendees. Joint tenants are not enti- 


Miss.—-'Williams v. Sykes, 154 So. 
727, 170 Miss. 88. 

Mo.—Corpus Juris cited in Benton 
V. Smith, App., 171 S.W.2d 767, 
772. 

S3 C.J. p 909 note 37. 

21. Cal.—Swartzbaugrh v. Sampson, 
64 P.2d 73, 11 Cal,App.2d 451. 

33 C.J. p 909 note 38. 

22. Ark.—^Elrod v. Elrod, 92 S.W.2d 
211, 192 Ark. 458. 

Cal.—Swartzbaugh v. Sampson, 64 P. 

2d 73, 11 Cal.App.2d 451. 

Ky.—Martin v. Goble, 179 S.W.2d 
902, 297 Ky. 240—Fordson Coal 
Co. V. Vanover, 164 S.W.2d 966, 
291 Ky, 447—Summer v. Vinson, 
277 S.W. 849, 211 Ky. 671—Cawood 
V. Middleton, 261 S.W. 242, 202 Ky. 
746. 

Pa.—-Wltman v. Webner, 165 A. 256, 
108 Pa.Super. 188, followed in 165 
A. 269, 108 Pa.Super. 196. 

33 C.J. p 909 notes 39, 40. 

D^very of stock certificate to one 
of two persons to whom it was joint¬ 
ly issued is delivery to both, and 
possession of one is possession of 
both.—^In re Hutchison's Estate, 166 
3Sr.E. 687, 120 Ohio St. 542. 

2a Vt.—Wiswall V. Wilkins, 5 Vt. 
87. 

24. Ill.—Curtis V. Swearingen, 1 HI. 
207. 


25. U.S.—Gwinn v. Commissioner of 
Internal Revenue, C.C.A., 54 P.2d 
728. 84 A.L.R. 176, affirmed 53 
S.Ct 157, 287 XJ.S. 224. 77 L-Ed. 
270, 

Idaho.—State v. Roby. 254 P. 210, 43 
Idaho 724. 

Ill.—Jamison v. Graham, 57 Ill. 94. 
Miss.—-Williams v, Sykes, 164 So. 
727, 170 Miss. 88. 

26. Ky.—Nelson v. Clay, 7 J.J. 
Marsh. 138, 23 Am.D. 887. 

27. W.Va.—South Penn Oil Co. v. 
Haught, 78 S.B. 759, 71 W.Va. 720. 

33 CJ. p 911 note 91. 

28. W.Va.—Ward v. Ward, 21 S.E. 
746, 40 W.Va. 611, 52 Am.S.R. 911, 
29 L.R,A, 449. 

29. Ky,—Miller v. Prater, 100 S.W. 
2d 842, 267 Ky. 11—Mastin v. Mas- 
tin's Adm'r, 50 S.W,2d 77, 243 Ky. 
830. 

33 C.J. p 909 note 45. 

30. Pa.—Crest v. Jack, 3 Watts 238, 
27 Am.D. 363. 

31. Ky.—Cain v. Hubble, 211 S.W. 
413, 184 Ky. 38. 6 A,L.R. 146. 

33 C.J. p 909 note 47. 

32. Ky.—Miller v. Prater, 100 S.W. 
2d 842, 267 Ky. 11—^Mastin v. Mas- 
tin's Adm'r, 60 S.W.2d 77, 243 Ky. 
830. 

33 C.J. p 909 notes 48, 49, 
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33. Ky.—Miller v. Prater, 100 S.W. 
2d 842, 267 Ky. 11—Mastin v. Mas- 
tin's Adm'r, 60 S.W.2d 77, 243 Ky. 
830—Wainscott v. McBroom, 262 
S.W. 961, 203 Ky. 634. 

33 C.J. p 909 note 50. 

34. Ky.—^Miller v. Prater, 100 S.W. 

2d 842, 267 Ky. 11—Mastin v. 

Mastin's Adm'r, 50 S.W.2d 77, 243 
Ky. 830. 

35. Neb.—Olander v. City of Oma¬ 
ha, 6 N.W.2d 62, 142 Neb. 340. 

Adjustment of claims and equities 
between parties on partition see 
the C.J,S. tiUe Partition §§ 135, 
139, also 47 C.J. p 469 note 78--p 
460 note 93, p 469 note 21 et seq. 

36. Ky.—Corpus Juris cited iu Sum¬ 
mer V. Vinson, 277 S.W. 849, 851, 
211 Ky. 571. 

33 C.J. p 910 note 51. 

37. Cal.—^Young v. Polack, 8 CaL 
208. 

Iowa.—Sears v. Munson, 23 Iowa 
380. 

38. Ark.—Bowman ▼. Pettit, 56 S. 
W. 780, 68 Ark. 126. 

W.Va.—Houston v, McCluney, 8 W. 
Va. 135. 

39. Ark.—^Bowman v. Pettit, 66 8. 
W. 780, 68 Ark. 126, 
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tied to compensation from each other for services 
rendered in the care and management of the joint 
propertyunless there is a special agreement or 
mutual understanding between them to that effect^^ 

Necessary repairs or expenditures. A joint ten¬ 
ant in possession of the property is required to pre¬ 
serve it,and a joint tenant is entitled to contri¬ 
bution from his cotenants for the expense of mak¬ 
ing repairs which are clearly necessary and inure 
to the benefit of the cotenants.^3 order to be 
classed as necessary the repairs must be such as are 
absolutely necessary to the enjoyment of the prop¬ 
erty,or such as are needful for its proper pres¬ 
ervation,^ ^ and not such as are made merely to 
satisfy the taste and contribute to the convenience 
of the tenant incurring them>® A joint tenant may 
also be entitled to proportionate reimbursement for 
necessary expenditures made in protection of the 
joint property,such as the payment of insurance 
premiums,^^ taxes,or the removal of liens,50 and, 
under some statutes, in prosecuting or defending 
suits relative to the joint property.Sl 

§ 9. Rents and Profits 

Ordinarily, each Joint tenant ts entitled to an equal 
share of the rents and profits. 

Ordinarily, each joint tenant is entitled to an 
equal share of the profits of the joint property.^2 
While there is authority that one joint tenant may 


receive the whole rent of the joint property's or 
appoint an agent to collect it,54 and is not account¬ 
able to his cotenants for receiving more than his 
share of the rents and profits or for exclusively oc¬ 
cupying the common property or more than his 
share thereof unless he agreed to pay rent or had 
ousted his cotenant,it has generally been held, 
sometimes by virtue of statutes, that a joint tenant 
is liable to account to his cotenants for occupying 
more than his share as well as for receiving more 
than his portion of the rents and profits,^® except 
such rents and profits as accrue from improvements 
made by his own skill, labor, and capital,^? and 
except, also, where the property is susceptible of a 
several occupation, in which event a joint tenant in 
possession of the part held exclusively by him is 
not answerable to his cotenants for profits realized 
from such portion in his exclusive occupancy.^S 

This liability before partition is merely a personal 
charge against the joint tenant receiving the rents 
and profits, and is not a lien on his share of the 
property.52 It has been held that the fact that a 
joint tenant occupies the joint property with the 
consent of his cotenant does not necessarily relieve 
him from the payment of the rent;^® and that, 
where one cotenant abandons his possession, the 
other, remaining in possession, will not be account¬ 
able for rents of the entire tract, but only for rent 
of such portion as may have been rendered produc¬ 
tive by the labor of the tenant who abandoned it.®^ 


40. R.I.—^Kahnovsky v. Kahnovsky, 
21 A.2d 569, 67 RJ. 208. 

S3 C.J. p 910 note 55. 

41. R.I.—^Kahnovsky v, Kahnovsky, 
supra. 

33 C.J. p 910 note 56. 

42. Ky,—Summer v. Vinson, 277 S. 
W. 849, 211 Ky. 571. 

^ IlL—CoxpTis Juris cited in Tin¬ 
dall V. Teats, 64 N.E,2d 903, 906. 
Ky.—Mastin v. Mastin's Adin’r, 50 
S.W.2d 77, 243 Ky. 830—Wain- 

scott V. McBroom, 262 S.W. 961, 
203 Ky. 634. 

R.I.—^ICahnovsky v. Kahnovsky, 21 
A.2d 569, 67 R.I. 208. 

33 C.J. p 910 notes 57, 58. 

Extent of use 

Half owners of spur track, neces¬ 
sary to operation of their respective 
coal mines, are liable for one-half 
cost of repairs, regardless of ex¬ 
tent of use of each.—^Wagner Coal 
Co. V. Roth Coal Co., 267 S.W. 1096, 
206 Ky. 572. 

Ohllgrution undertaken by lessee 
Fact that lessee of one-half owner 
of spur track agreed to keep it in 
repair does not relieve owner of 
other half, a stranger to such lease, 
from liability for its half of cost of 


repairs.—Wagner Coal Co. v. Roth 
Coal Co., supra.. 

44. Pa.—^Dech’s Appeal, 67 Pa. 467. 
33 C.J. p 910 note 58. 

45. Vt—^Parrand v. Gleason, 56 Vt. 
633. 

33 C.J. p 910 note 68. 

46. Md,—^Israel v, Israel, 30 Md. 
120, 96 Am.D. 571. 

47. La.—Sharp v. Zeller, 38 So. 449, 
114 La. 549. 

48. La.—Sharp v. Zeller, supra. 

49. R.I.—Calcagni v. Cirino, 14 A. 2d 
803, 65 R.I. 408. 

33 C.J. p 910 note 63. 

60. Ky.—Petty v. Petty, 295 S.W. 
863, 220 Ky. 669—^Larmon v. Lar- 
mon, 191 S.W. 110, 173 Ky. 477. 

51. Ky.—Thirlwell v. Campbell, 11 
Bush 163. 

33 C.J. p 910 note 65. 

52. Ill.—People v. Varel, 184 NJB. 
209, 351 Ill. 96. 

Ky.—In re Lorch's Estate, 33 N.T.S. 
2d 157. 

53. U.S,—Newman v. KefCer, C.C., 

18 F.Ca.3.No.l0,177, X Brunn.CoL 

Cas. 502, 33 Pa. 442. 

33 C.J. p 910 note 66. 
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54. TJ.S.^—^Newman v. Keffer, supra. 

65. Cal.—McWhorter v. McWhorter, 
278 P. 454, 99 CalApp. 321. 

Mass.—^Ames v. Chandler, 164 N.B. 
616, 265 Mass. 428. 

N.Y.—^In re Lorch's Estate, 33 N.Y. 
S.2d 157. 

33 C.J. p 910 note €8. 

56. Cal.—Swartzbaugh v. Sampson, 
54 P.2d 73, 11 Cal.App.2d 451. 
Ky.—Pistole v. Lanier, 283 S.W. 88, 
214 Ky. 290. 

R.L—^Kahnovsky v. Kahnovsky, 21 
A.2d 569, 67 R.I. 208. 

33 C.J. p 910 note 70. 

67. Cal.—Swartzbaugh v. Sampson, 
54 P.2d 73, 11 Cal.App.2d 451. 

33 C. J. p 911 note 71. 

58. Ky.—^Larmon v. Larmon, 191 
S.W. 110, 173 Ky. 477. 

W.Va.—Ward v. Ward, 21 S.E. 746, 
40 W.Va. 611, 62 Am.S.R, 911, 29* 
L.RA. 449. 

59. Ky.—^Pistole v. Lanier, 283 S* 

W. 88, 214 Ky. 290—Burch v. 

Burch, 82 Ky. 622, 6 Ky.L. 691. 

60. Ga.—Shlels v. Stark, 14 Ga. 429. 

61. S.C.—^Volentine v. Johnson, 19 
aaEq. 49. 
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Condition of property as affecting rent. An oc¬ 
cupying tenant is liable to his excluded cotenants 
for a reasonable rent for the common property in 
the condition in which it was when he took posses¬ 
sion,and hence, in the absence of an express 
covenant to pay rent, he is not liable for rent after 
the premises have been destroyed.®^ 

Set-off, Where a joint tenant in possession is a 
creditor of his cotenant, the rents and profits re¬ 
ceived by him must be applied to the payment of 
such debt, first, to the interest which has accrued 
up to the time the rent becomes due, and then to 
the accruing interest, and finally to the principal.64 

§ 10. Contracts and Conveyances between 
Joint Tenants 

Joint tenants may contract with each other with re¬ 
spect to the property, and a Joint tenant may transfer 
his interest to the ether tenants. 

Joint tenants may contract with each other con¬ 
cerning the use of the common property,65 as for 
the exclusive use of the property by one of them,66 
or the division of the income from the property.67 
A joint tenant may convey his interest in the joint 
estate to one of his cotenants by any means that 
show his intention to release such interest,66 and, 
even where he conveys an interest in fee, no words 
of inheritance are essential.66 A conveyance of his 


interest by one joint tenant to the other tenant has 
been held to terminate the joint tenancy and the in¬ 
cident of survivorship.'^® 

A confidc7itial relationship exists between joint 
tenants with reference to the purchase by one of the 
interests of the others, and requires that good faith 
be exercised in making such purchase.^l However, 
there is no implied warranty of title in a sale of 
personal property between joint owners where they 
are in joint possession and have equal knowledge 
of the legal status of the title.72 

§11. Purchase of Outstanding Title or In¬ 
terest by One Joint Tenant 

A joint tenant who acquires an outstanding title 
against the joint estate acquires it for the joint tenants 
and not for his Individual benefit. 

One joint tenant cannot purchase or otherwise 
acquire for his own benefit an adverse or outstand¬ 
ing title or encumbrance against the joint estate; 
but such a purchase will inure to the joint benefit 
of him and his cotenants,*^3 provided the other joint 
tenants elect, within a reasonable time, to avail 
themselves of such adverse title, and contribute 
their ratable share of the expense of acquiring it.'^'^ 
However, it is not a breach of trust for a joint 
tenant who has agreed to purchase outstanding ti¬ 
tles on joint account to take the title in his own 


62. Va.—^White v. Stuart, 76 Vo. 
546. 

63. Va.—^White v. Stuart, supra. 

64. S.C.—^Volentine v. Johnson, 10 
S.C.Eq. 49. 

65. Cal.— Corpus Juris quoted iu 
Spahn V. Spahn, 162 P.2d 53, 58. 

m. —Corpus Juris cited in Tindall v. 

yeats, 64 N.B.2d 903, 907. 

Ky.—^Huffman v. Pollard, 6 Ky.Li. 
519. 

66. Ill.— Corpus Juris cited in Tin¬ 
dall V. Teats, 64 N.E.2d 903, 907. 

S3 C.J. p 911 note 81. 

67. Cal.—Wells v. Wells, 148 P.2d 
126, 64 Cal.App.2d 113. 

68. N.T.—In re Lorch’s Estate, 33 
N.Y.S.2d 157. 

33 C.J. p 911 notes 82, 85. 
livery of seizen 

At common law, Joint tenants 
could release to each other, although 
tenants in common could not, and 
conveyance could be made to joint 
tenant without livery of seizin.—In 
re Lorch’s Estate, supra. 

Option to repurchase 

Contract whereby owner of one- 
half interest in property sold inter¬ 
est to Joint owner, with right to 
repurchase on named date, and which 
gave purchaser right to sell proper¬ 
ty as a whole before optionee ex¬ 
ercised right to purchase, was held 


to give seller and optionee no right 
to exercise option prior to named 
date until which time optionor could 
sell and defeat optionee's right.— 
Carr v. Rawlings, 123 S.B. 875, 158 : 
Ga. 619. i 

69. Pa.—Moser v. Dunkle, 1 Woodw. 
388. 

70. Cal.—Hiltbrand v. Hiltbrand, 56 
P.2d 1292, 13 Cal.App.2d 330. 

N.T.—In re Cotter's Will, 287 N.T. 

S. 670, 159 Misc. 324. 

33 C.J. p 911 note 84. 

Conveyance in fraud of creditors 
Where husband conveyed to his 
wife his Interest in land which they 
had owned in joint tenancy prior to 
his death, the conveyance destroyed 
joint tenancy with its right of sur¬ 
vivorship between them, and neither 
joint tenancy nor right of survivor¬ 
ship could be reestablished by vir¬ 
tue of subsequent adjudication that 
conveyance was fraudulent as to 
creditors.—Campbell v. Drozdowicz, 
10 N.W.2d 158, 243 Wis. 354. 

71. Ky.—Roberts v. Parsons, 242 S. 
W. 694, 196 Ky. 274. 

72. Tex,—Gurley v. Dickason, 46 S. 
W. 63, 19 Tex.Civ.App. 203. 

73. Ala.—Cotton v. Cotton, 183 So. 
442, 236 Ala. 459. 

Pa.—Stimson v. Stimson, 29 A.2d 
i 679, 346 Pa. 68. 

933 


Tex.—^MacDonald v. Pollett, Civ.App., 
175 S.W.2d 67, affirmed 180 S.W. 
2d 334, 142 Tex. 616. 

Utah.—Chournos v. Evona Inv. Co., 
93 P.2d 450, 97 Utah 335, rehear¬ 
ing denied 94 P.2d 470, 97 Utah 
346. 

33 C.J. p 911 note 92. 

Purchase through intermediary 
Ky.—Mason v. Barrett, 174 S.W. 2d 
702, 296 Ky. 462. 

Purchase of tax title 
Pla.—^Andrews v. Andrews, 21 So. 
2d 205. 

Iowa.—Koch V. Kiron State Bank of 
Kiron, 297 N.W. 460, 230 Iowa 206. 
140 A.L.R. 273. 

Ky.—^Mason v. Barrett, 174 S.W.2d 
702, 295 Ky. 462—^Hammonds v. 
Rlsner, 132 S.W.2d 533, 280 Ky. 
40—Chapman v. Aldridge, 15 S.W. 
2d 454, 228 Ky. 638. 

61 C.J. p 1202 note 45, p 1203 note 
47. 

74. Ala.—Corpus Juris quoted in 
Childress v. Smith, 150 So. 334, 
836, 227 Ala. 435. 

Cal.—Pepin v. Stricklin, 299 P. 657, 
114 CaLApp. 32. 

33 C.J. p 911 note 93. 

Right to reimlmrsement 
Ill.—^Burgett V. Taliaferro, 9 N,B. 
334, 118 Ill. 503. 

Iowa.—^Weare v. Van Meter, 42 Iowa 
128, 20 Am-R. 616. 
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name,*^^ or to purchase an outstanding title in order 
to protect his own rights.Moreover, the rule that 
the purchase of an adverse claim by one joint ten¬ 
ant shall inure to the benefit of all the cotenants 
does not apply to a purchase made before the joint 
tenancy commenced,or after it has ceasedJ^ 
Thus, if the purchase at the tax sale is made by 
an entire stranger, and the title is held by him un¬ 
til it has become fixed and mature, either of the 
former cotenants may then buy from him without 
restoring the relation of cotenancy or being re¬ 
quired to hold in trust for the others,^^ provided 
this is not done in pursuance of an arrangement or 
scheme to use the stranger as a cover and oust the 
cotenants.^® 

§ 12. Disseizin and Adverse Possession 

A joint tenant may, by adverse possession, acquire ti¬ 
tle to the property as against his cotenants. 

One joint tenant may acquire title to the joint 
property or a portion thereof by prescription, as 
against his cotenants, by disseizin and adverse pos- 
session,®! particularly after partition,^^ but since 
the seizin or possession of the joint property by one 
joint tenant is in law the seizin or possession of the 
others, as discussed supra § 7, in order to consti¬ 
tute a disseizin and adverse possession by one joint 
tenant against his cotenants, there must be an actu¬ 


al ouster and an open and notorious adverse holding 
by him, and notice, either actual or constructive, 
thereof on the part of his cotenants and the bur¬ 
den of showing such facts is on the joint tenant 
who thus claims by adverse possession.85 The mere 
fact of an uninterrupted possession of one tenant 
w^hich implies no exclusion of the others does not 
show an adverse possession nor does a mere 
failure to account for the proceeds by a joint ten¬ 
ant in possession amount to an ouster.87 

§ 13. Actions between Joint Tenants 

A joint tenant may maintain a possessory action 
against his eotenants only if there has been a disseizin 
or ouster. 

Since none of the joint tenants is entitled to the 
exclusive possession of the property until there is 
a severance, one joint tenant cannot sue another in 
respect of the enjoyment and possession of the 
property,88 unless the latter has done something 
which amounts to a disseizin or ouster,8® or to a 
conversion of the property.®® Thus, unless his co- 
tenant has done something which amounts to an 
ouster or to a denial of his rights to possession,®^ 
one joint tenant cannot maintain against his coten¬ 
ant an action of detinue, as discussed in Detinue 
§ 5 b (5), ejectment,®^ trespass,®® trover,®4 or re¬ 
plevin, as discussed in the C.J.S. title Replevin § 
49, also 54 C.J. p 441 note 22-p 442 note 40. 


75. U.S.—Flagg V. Mann, C.C.Mass., 
9 F.Cas.No.4,847. 2 Sumn. 486. 

Ky.—Oarlyle v. Patterson, 3 Bibb 93, 

76. Me.—Hill v. Coburn, 76 A. 67, 
105 Me. 437. 

33 C.J. P 912 note 95. 

77. Ky. —Sneed v. Atherton, 6 Dana 
276, 32 Am.D. 70. 

78. Cal.—^Richardson v. Superior 
Court in and for Los Angeles 
County, 281 P. 1077, 101 Cal.App. 
638. 

Tex.—Corn v. First Texas Joint 
Stock Land Bank of Houston, Civ. 
App., 131 S.W.2d 752, error re¬ 
fused. 

33 C.J. p 912 note 97. 

Partitioii; tax sale 

A partition effected before the as¬ 
sessment of the particular tax leaves 
either party free to purchase, but 
not where the division is made after 
the assessment, although before 
the sale.—^Maul v. Rider, 51 Pa. 377. 

79. Ky.—Coleman v. Coleman, 3 
Dana 398, 28 Am.D. 86. 

80. Ill.—Lomax v. Gindell, 7 N.E. 
483, 117 HI. 527. 

61 C.J. p 1203 note 49. 

81. Ky.—Lake v. Ford, 52 S.W.2d 

724, 244 Ky. 803—Chrisman v. 

Greer, 39 S.W.2d 676, 239 Ky, 373 
—Adams v, Adams, 38 S.W.2d 671, 


238 Ky. 710—Summer v. Vinson, 
277 S.W. 849, 211 Ky. 571. 

La.—Screen v. Trainor, 133 So. 359, 
172 La. 51. 

33 C.J. p 912 note 99. 

82. Tex.—^Pendleton v. McMains, 76 
S.W. 349, 32 Tex.Civ.App. 575. 

83. Ky.—Moore v. Pauley, 61 S.W. 

2d 1106, 250 Ky. 156—Lake v. 

Ford, 52 S.W.2d 724, 244 Ky. 803 
—Corpus Juris cited lu Combs v. 
Ezell, 24 S.W.2d 301, 305, 232 Ky. 
602. 

33 C.J. p 912 note 3. 

84. Ky.—Lake v. Ford, 52 S.W.2d 
724, 244 Ky. 803—Clarke v. Dor¬ 
sey, 45 S.W.2d 1054, 240 Ky. 199 
—Summer v. Vinson, 277 S.W. 849, 
211 Ky. 571. 

33 C.J, p 912 note 4. 

85. W.Va,—^Weaver v. Akin, 37 S. 
E. 600, 48 W.Va. 466. 

33 C.J. p 912 note 5. 

Acts sufficient to impute notice of 
adverse claim to one joint tenant im¬ 
pose burden on rest to show lack of 
notice.—Lake v. Ford, 62 S.W.2d 724, 
244 Ky. 803. 

86. Ky.—Summer v. Vinson, 277 S. 
W. 849, 211 Ky. 571. 

33 C.J. p 912 note 6. 

87. U.S.—Roberts v. Moore, C.C.N. 
J., 20 F.Cas.No,ll,905, 3 WalLJr. 
292. 


88. Ky.—Pettitt V. Marble, 13 Ky.L. 
780. 

33 C.J. p 912 note 11. 

Severance and termination of joint 
tenancy see supra § 4. 

Proceeding in rem 

A proceeding whereby surviving 
joint tenant obtained a decree de¬ 
claring the joint tenancy to be epd- 
ed and vesting sole title in surviv¬ 
ing joint tenant was a proceeding 
in rem.—In re Swan's Estate, 79 P. 
2d 999, 96 Utah 408. 

89. W.Va.—Smith v. New Hunting- 
ton General Hospital, 99 S.B. 461, 
84 W.Va. 281. 

33 C.J. p 913 note 12. 

90. N.T.—Davis v. Lottich, 46 N.Y. 
393. 

33 C.J. p 913 note 13. 

91. Mass.—Cram v. Cram, 160 N.B. 
337, 262 Mass. 509. 

92. N.Y.—^Finnegan v. Humes, 299 
N.Y.S. 601, 262 App.Div. 385, af¬ 
firmed 14 N.E.2d 389, 277 N.Y. 682. 

33 C.J. p 913 note 15. 

93. Ala.—^Bishop v. Blair, 36 Ala. 
80. 

33 C.J. p 913 note 16. 

94. Mass.—Johnson v. Nourse, 165 
N.E. 457, 258 Mass. 417. 

33 C.J. p 913 note 17. 
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Assumpsit. In the case of personal property, one 
joint tenant may maintain assumpsit against the 
other to recover his share of the property or of its 
proceeds, in the absence of an agreement, he 
cannot maintain assumpsit for use and occupation 

Forcible entry and detainer cannot be employed 
by one joint tenant against his cotenant, unless 
the latter has forcibly ousted the joint tenant 
and his right to restitution in such a case is restrict¬ 
ed to his right to reinstatement to the common pos¬ 
session only.^^ 

In equity. Where relief at law is inadequate, a 
joint tenant may obtain relief against his cotenant 


in equity, by a decree of account,^ or by injunc- 
tion.2 Equity, however, has no jurisdiction of a 
suit for an accounting of profits by one out of pos¬ 
session, claiming to be a joint owner, against his 
cotenant, until the determination in an action at law 
of the question of title.^ 

Evidence. General rules as to evidence,^ includ¬ 
ing the burden of proof,® presumptions and infer¬ 
ences of fact,® and weight and sufficiency^ have 
been applied in actions between joint tenants. A 
joint tenant asserting the acquisition of title from 
his cotenant must establish his claim by substantial 
evidence.^ 


m. RIGHTS AND LIABILITrES OP JOINT TENANTS AS TO THIRD PERSONS 


§ 14. In General 

A Joint tenant Is not authorized to act or contract 
with respect to the joint estate without the authority or 
consent of his cotenants. 

Joint tenants are not partners; and the mere re¬ 
lationship of joint tenants does not authorize one to 
act as agent for the other.® As a general rule, an 
act or contract by one joint tenant respecting the 


joint property without the authority or consent of 
his cotenants cannot bind or prejudicially affect the 
latter.^® Where, however, the act of one joint ten¬ 
ant is beneficial to his cotenants, such act will be 
regarded as the act of all in so far as sharing in 
the benefit thereof is concerned.^! Each joint ten¬ 
ant has the power to do all things necessary for the 
preservation of the property.^2 


95. N.H.—Stane v. Aldrlcli, 43 N.H. 
52. 

33 O.J. {) 9X3 uotd 20. 

96. Pa.—^Laughner v. Wally, 112 A. 
105, 269 Pa. 5. 

97- Ky.—Chapman v. Parris, 242 S. 
W. 359, 195 Ky. 362—^Derrington 
V. Childers, 161 S.W. 216, 156 Ky. 
452. 

33 C.J. p 913 note 23. 

98. Mo.—McHose v. South St. Lou¬ 
is F. Ins. Co., 4 Mo.App. 514. 

33 C.J. p 913 note 24—26 C.J. p 835 
note 5. 

99. Cal.—Noble v. Manatt, 183 P. 
823, 42 CaLApp. 496, 

Ky.—^Avey v. Hogan Camp, 189 S.W. 
917, 172 Ky, 675. 

26 C.J. p 835 notes 6, 7, p 869 note 
76—33 C.J. p 913 note 25. 

1. Va.—Newman v. Newman, 27 
Qratt. 714, 68 Va. 714. 

2. Va.—South Penn Oil Co. v. 
Haught, 78 S.B. 759, 71 W.Va. 720. 

33 C.J. p 913 note 27. 

3. Pa.—Swearingen v. Barnsdall, 59 
A. 477, 210 Pa, 84. 

4. R.I.—^Kahnovsky v. Kahnovsky, 
21 A.2d 569, 67 R.I. 208. 

5. R.I.—^Kahnovsky v. Kahnovsky, 
supra. 

Party asserting joint interest in 
funds withdrawn from Joint bank 
account has burden of showing title 
by preponderance of evidence.—^Am- 
bruster v. Ambruster, 31 S.W.2d 28, 
326 Mo. 51, 77 A.L.R. 782. 


6. Ky.—Summer v. Vinson, 277 S. 
W. 849, 211 Ky. 571. 

7. Cal.—^Hart v. Kanaye Nagasawa. 
24 P,2d 815, 218 Cal. 685—Maxon 
V. Avery, 110 P.2d 446, 43 Cal.App. 
2d 155. 

Ill.—Staufenbiel v. Staufenbiel, 58 
N.E.2d 569, 388 Ill. 511. 

Wis.—^Kisten v. Kisten, 285 N.W. 
360, 231 Wis. 22. 

To establish an ouster of a co- 
tenant as basis for compelling an 
accounting for use of common prop¬ 
erty by other cotenants, definite 
facts must appear in evidence show¬ 
ing wrongful dispossession or exclu¬ 
sion from common property of per¬ 
son entitled to possession thereof.— 
Kahnovsky v. Kahnovsky, 21 A.2d 
569, 67 R.I, 208. 

Zividence was held insufficient to 
establish adverse possession by joint 
tenants as against cotenants.—Sum¬ 
mer V. Vinson, 277 S.W. 849, 211 Ky. 
571. 

8. Ky.—Summer v. Vinson, 277 S.W. 
849, 211 Ky. 571. 

9. U.S.—Minor v. Perry, D.C.Ky.,*19 
FSupp. 449. 

Cal.—Stark v. Coker, 129 P.2d 390, 
20 Cal.2d 839. 

Okl.—Utilities Production Corpora¬ 
tion V. Biddle, 16 P.2d 1092, 161 
Okl. 99. 

Notice to one joint tenant has been 
held not to be notice to the others. 
—^Anderson v. Sutton, 264 S.W. 864, 
301 Mo. 50. 

la Cal.—Hill V. Donnelly, 132 P.2d 
867. 66 Cal.App.2d 387—Corpus JU¬ 
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ris cited in Bagla Oil & Refining 
Co. V. James, 126 P.2d 880, 884, 62 
Cal.App.2d 669—Swartzbaugh v. 
Sampson, 54 P.2d 73, 11 Cal.App.2d 
451—Corpus Juris cited in Simp¬ 
son V. Bergrmann, 13 P.2d 531, 533, 
125 CaLApp. 1—Corpus Juris cited 
in Oberwise v. Poulos, 12 P.2d 156, 
158, 124 CaLApp. 247. 

Conn.—^McLaughlin v. Cooper’s Bs- 
bate. 24 A,2d 502, 128 Conn. 557. 
Ind.—Corpus Juris cited in Heffner 
V. White, 45 N.B.2d 342, 346, 113 
Ind.App. 661. 

Ky.—Corpus Juris cited in Clark v. 
Smith, 66 S.W.2d 93, 95, 252 Ky. 
393—Summer v. Vinson, 277 S.W. 
849, 211 Ky. 671. 

33 C.J. p 913 note 29. 

Accord and satisfaction 

Statute providing that an obliga¬ 
tion in favor of several persons is 
j extinguished by performance render¬ 
ed to any one of them has no ap¬ 
plication to an accord and satisfac¬ 
tion made with respect to note and 
trust deed held in joint tenancy and 
made with one joint tenant unknown 
to the other.—Stark v. Coker, 129 P. 
2d 390, 20 Cal.2d 839. 

Piromise of one joint tenant to 
carry out secret trust was held bind¬ 
ing where grant was made for such 
purpose.—Macy v. Burchell, 228 N. 
T.S. 388, 131 Misc. 602. 

11. Cal.—Simpson v. Bergmann, 13 
P.2d 531, 125 CaLApp. 1. 

33 C.J. p 913 note 30. 

12. Ill.—Tindall v. Yeats, 64 N.E.2d 
903. 
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§ 15. Leases of Joint Property 

A lease of the joint property by a Joint tenant is not 
binding on cotenants who did not authorize or ratify It. 

A lease of the joint property' may be made only 
by the act of all the cotenants.^^ jf s^ch a lease is 

made by one only of the joint tenants without his 
cotenant^s authority or consent, it is not binding* 
on them;^^ but it is valid as against everj’one 
else,including the joint tenant who executed the 
lease,and will enable the lessee to recover posses¬ 
sion of the entire premises, as against anyone, ex¬ 
cept a cotenant, who wrongfully withholds them.^^ 
Where a lease of the joint property has been prop¬ 
erly made, it may be terminated by one of the joint 
tenants, for sufficient cause, without joining his 
cotenant and he may make a demand for non¬ 
payment of rent as a preliminary to proceedings to 
dispossess a tenant for such nonpayment.^^ How¬ 
ever, it has been held that an election to declare 
the forfeiture of a lease must be joined in by all 
of the joint tenants.20 

Lease of individual interest One joint tenant 
may lease his individual interest in the joint prop- 
erty.2i 

§ 16. Mortgages of Joint Property 

A mortgage or pledge on the Joint estate Is not bind¬ 
ing on a cotenant who did not Join In its execution or 
authorize it. 

A mortgage or pledge of the joint property is not 


binding on the cotenants who do not join in its ex¬ 
ecution, unless by reason of their knowledge and 
acquiescence they are estopped to deny its validi¬ 
ty 2 and a ratification by such cotenants will not 
relate back so as to give the mortgage validity to 
the prejudice of other creditors.^^ Such a mort¬ 
gage, however, will bind the share or interest of 
the joint tenant who has executed the mortgage.25 
The undivided interest of a joint tenant may be 
made the subject of a mortgage by him, without the 
consent or concurrence of his cotenants,and to 
the extent of the mortgage lien the right of the sur¬ 
vivors will be destroyed or suspended and the eq¬ 
uity of redemption at the death of the mortgagor 
tenant will be all that will fall to his surviving co- 

tenants.27 

§ 17. Sales and Conveyances of Joint Prop¬ 
erty 

A Joint tenant cannot convey the entire estate unless 
authorized by his cotenants, but he can transfer h!s In¬ 
terest. 

A sale or conveyance of joint property before 
severance may be made by the act of all of the co- 
tenants joining therein,^8 but one joint tenant act¬ 
ing alone cannot sell or convey the joint property 
so as to bind his cotenants or divest them of their 
interest therein unless they have previously au¬ 
thorized or subsequently ratify such sale or convey¬ 
ance,^9 and, in the absence of such authorization 
or ratification, a contract of sale is not binding on 


ZixecatioiL of lieu 
Joint tenant to protect property, 
may extend time for paying pur¬ 
chase money or execute lien binding 
on other tenants.—Law v. Lubbock 
Nat. Bank, Tex.Civ.App., 21 S.W.2d 
92, error dismissed. 

13. Ky.—^Lawrence v. Fielder, 216 S. 
W. 1068, 186 Ky. 324. 

33 O.J. p 913 note 32. 
l&ease ratified by ootenant 
Ky.—Shelby v. Shelby, 279 S.W. 942, 
212 Ky. 552. 

Tex.—Van Beventer v. Gulf Produc¬ 
tion Co., Civ.App., 41 S.W.2d 1029, 
error refused. 

14. Tex.—Poole v. Prank, Civ.App., 
11 S.W.2d 611. 

33 C.J. p 914 note 33. 

Bight to share of rent 

Joint tenant who had not ratified 
cotenant’s rental of premises is en¬ 
titled to recover from tenant her 
share of rental less her share of 
fixed charges.—Shelby v. Shelby, 279 
S.W. 942, 212 Ky. 552. 

15. Ill.—Eagle Brew. Co, v. Netzel, 
169 IlLApp. 375. 

16. Cal.—Swartzbaugh v. Sampson, 
64 P.2d 73, 11 Cal.App.2d 461. 


l^ease not subject to cancellatioiL 
Joint tenant who had not joined 
in leases of joint property executed 
by cotenant could not maintain ac¬ 
tion to cancel leases, where lessee 
was in exclusive possession of leased 
property, since leases were valid 
contracts giving lessee same right 
to possession of leased property that 
lessor had.—Swartzbaugh v. Samp¬ 
son, supra. 

17- Ill.—^Elagle Brew. Co. v. Netzel, 
159 IlhApp. 375. 

18. Ala.—Greenwood ▼. Bennett, 95 
So. 159, 208 Ala. 680. 

33 CXJ. p 914 note 36. 

19- N.J.—Mullone v. Klein, 27 A. 
902, 66 N.J.Law 479. 

20. Okl.—^Utilities Production Cor¬ 
poration V. Riddle, 16 P.2d 1092, 
161 Okl. 99. 

21. Cal.—Swartzbaugh v. Sampson, 
64 P.2d 73, 11 Cal.App.2d 461. 

33 C.J. p 914 notes 38, 39. 

22. Iowa.—Martin v. Fritz; 190 N. 
W. 514, 194 Iowa 740. 

33 C.J. p 914 note 41. 

23. S.C.—South Carolina State Bank 
V.^ Campbell _ 23 S.C.E<;u 179. 
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24. La.—^Baker v. Lee, 21 So. 588, 
49 La.Ann. 874. 

25. La.—^Baker v. Lee, supra. 

26. U.S.—Jacobs v. U. S., aC.A.111., 
97 P.2d 784, reversed on other 
grounds U. S. v. Jacobs, 59 S.Ct, 
55i; 306 U.S. 363, 83 L.Ed. 763. 

Ill.—People V. Varel, 184 N.E. 209, 
351 Ill. 96. 

Tex.—Shear Co. v. Lucas. Civ.App., 
276 S.W. 935. 

33 C.J. p 914 note 46. 

27. Ind.—Wilkins v. Toung, 41 N.E. 
68, 690, 144 Ind. 1. 56 Am.S.R. 162. 

28. Mass.—^Lithgow v. Elavenagh, 9 
Mass. 161. 

33 C.J. p 914 note 48. 

29. Conn.—McLaughlin v. Cooper’s 
Estate. 24 A.2d 502, 128 Conn. 557. 

Ky.—^Martin v. Goble, 179 S.W.2d 
902, 297 Ky. 240. 

Tex—^Pitts V. Stone, 166 S.W.2d 897, 
140 Tex 206—^Dodge v. Lacey, Civ. 
App., 216 S.W. 400, error dismiss¬ 
ed for want of jurisdiction. 

33 C.J. p 914 note 49. 

Tenant receiving benefit of pay¬ 
ments ratified sale. 

Ala.—^Donald v. Reynolds, 154 So. 
530, 228 Ala. 513. 
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a joint tenant who does not si^ it, although he has 
signed the advertisement for the sale but such a 
sale will pass the seller^s own title or interest in the 
property.si One joint tenant cannot convey a dis¬ 
tinct portion of the estate by metes and bounds so 
as to prejudice his cotenants and a person en¬ 
tering under such a conveyance cannot be a dis¬ 
seizor of the other joint tenants.^^ Such a convey¬ 
ance, however, is not absolutely void, but will con¬ 
vey such an interest as will enable the grantee to 
maintain an action against a trespasser and it 
also operates as an estoppel against the grantor or 
those claiming under him.^^ Where a joint ten¬ 
ant, who has purchased the joint property at a ju¬ 
dicial sale, sells a part thereof to a bona fide pur¬ 
chaser before any proceeding is instituted by the 
cotenant for the purpose of redeeming his interest 
therein, such purchaser will be protected.^® 

Disseisin and adverse possession. The mere ex¬ 
ecution and delivery to a stranger by a joint ten¬ 
ant of a deed or executory contract of sale purport¬ 
ing to convey or sell the whole of the joint prop¬ 
erty to such stranger is not of itself sufficient to 
work an ouster of the cotenants but such an ous¬ 


§ 17 

ter, and title by prescription, may be effected by 
open, notorious, and exclusive possession of the 
property by the stranger under such deed or con¬ 
tract of sale.^s 

Of individual interest. A joint tenant may alien¬ 
ate or convey to a stranger his part or interest in 
the joint property,although the other cotenant 
occupies the premises as a homestead.^® If the 
joint tenant conveys a particular parcel or his inter¬ 
est therein of the general tract, the grantee takes 
subject to the contingency of losing the premises, 
if on partition the parcel in question is not allotted 
to his grantor.41 A purchaser of a joint tenant^s 
interest need not notify the other cotenants of the 
sale in order to make it valid as against execution 
creditors of the seller.^^ 

Joint bank accounts. Where a bank account is 
held in joint tenancy, it has been held that either 
tenant may, without the other’s consent, withdraw 
ail or part of the fund,^^ but it has been held that 
a joint owner cannot make an assignment of the 
entire account.**4 On the other hand, it has been 
held that the right of a joint owner of a bank ac¬ 
count to withdraw all or part of the account is in- 


Tjbu —^Varnado v. Meyer & Neugass 
Co.. 133 So. 396, 16 La.App. 686. 
rehearing denied 134 So. 325, 16 
La.App. 686. 

30. Tex.—^Hanks v. Enloe, 33 Tex. 
624. 

31. Ky.—Snyder v. Vinson, 180 S.W. 
774, 167 Ky. 332. 

33 C.J. p 914 note 51. 

32. Va.—^Virginia Coal & Iron Co. 

V. Hylton, 79 S.E. 337, 115 Va. 
418, Ann.Cas.l915A 741. I 

33 C.J. p 914 note 52. 

33. Mass.—Porter v. Hill, 9 Mass. 
34, 6 Am.D. 22. 

34. Tex.—Fitch v. Boyer, 51 Tex. 
336. 

35. Mass.—^Varnum v, Abbott, 12 
Mass. 474, 7 Am.D. 87. 

Miss.—Richardson v. Miller, 48 Miss. 
311. 

Tex.—McKay v. Welch, 22 Tex. 890. 

36. W.Va.—Preston v. Dixon, 109 S. 
E. 704, 89 W.Va. 539. 

37. W.Va.—Pickens v. Stout, 68 S. 
E. 354. 67 W.Va. 422. 

38. Ky.—Smith v. Hogg, 242 S.W. 
354, 195 Ky. 265. 

83 C.J. p 914 note 58. 

39. U.S.—Mangus v. Miller, Utah. 
63 S.Ct. 182. 317 U.S. 178, 87 L.Ed. 
169, rehearing denied 63 S.Ct. 432, 
317 U.S. 712, 87 L.Ed. 567—Jacobs 
V. U. S., C.C.A.I11., 97 P.2d 784, 
reversed on other grounds 59 S. 
Ct. 551, 306 U.S. 368, 83 L.Ed. 


763, motion denied 59 S.Ct. 640, 306 

U. S. 620, 83 L.Ed. 1026. 

Cal.—Eagle Oil & Refining Co. v. 
James. 126 P.2d 880, 52 Cal.App. 
2d 669—Oberwise v. Poulos, 12 P. 
2d 156, 124 CaLApp. 247—Tilden 

V. Tilden, 254 P. 310, 81 Cal.App. 
535. 

Conn,—McLaughlin v. Cooper's Es¬ 
tate, 24 A.2d 502, 128 Conn. 557. 
Hi,—People V. Varel, 184 N.B. 209, 
351 Ill, 96. 

Minn.—Greiger v. Pye, 297 N.W. 173, 
210 Minn. 71. 

N.T.—In re Cotter’s Will, 287 N.Y.S. 
670, 159 Misc. 324—In re Sutter’s 
Estate, 245 N.T.S. 636, 138 Misc. 
85, affirmed Strail v. Suter’s Es¬ 
tate, 248 N.T.S. 624, 232 App.Div. 
45, affirmed In re Suter’s Estate, 
179 N.E. 310, 258 N.T. 104—Dew¬ 
ey V. Brown, 231 N.Y.S. 166, 133 
Misc. 69. 

Tenn.—Corpus Juris cited in. McLe¬ 
roy V. McLeroy, 40 S,W.2d 1027, 
1028, 163 Tenn. 124. 

Tex.—Shear Co. v. Lucas, Civ.App., 
276 S.W. 936. 

Va.—^Virginia Coal & Iron Co. v. 
Hylton. 79 S.E. 337, 116 Va. 418. 
Ann.Cas.l916A 741. 

33 C.J. p 915 note 59. 

Bight to dispose of his undivided 
interest is unrestricted and may be 
exercised in form of a sale, assign¬ 
ment, gift mortgage, or pledge.— 
In re Hoffman’s Estate, 25 N.Y.S.2d 
339, 175 Misc. 607. 
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Agreement not to sell 
Where joint owners entered into 
written contract that neither for a 
period of two years would sell any 
part of joint property, the mere fact 
that one party violated the contract 
without consent of the other, by 
sale or mortgage, would not render 
such sale or mortgage absolutely 
void and such sale or mortgage 
would not operate to vest title in 
the thing sold or mortgaged in the 
other party.—Fitts v. Stone, 166 S. 
W.2d 897, 140 Tex. 206. 

40. Ala.—^Ennis v. Loveman, 35 So. 
414, 138 Ala, 465. 

41. Cal.—Stark v. Barrett 15 Cal. 
361. 

42. Mont—Yank v. Bordeaux. 58 P. 
42, 23 Mont 205, 75 Am.S.R. 622. 

43. Mich.—Roach v. Plank, 1 N.W. 
2d 446, 300 Mich. 43—EsHng v. 
City Nat Bank & Trust Co. of 
Battle Creek, 270 N.W. 791, 278 
Mich. 571. 

N.T.—Strail v. Suter’s Estate. 248 N, 
T.S. 624, 232 App.Div. 45, affirmed 
In re Suter’s Estate, 179 N.E. 310, 
258 N.T. 104. 

Pa.—In re Culhane's Estate, 6 A. 2d 
377, 334 Pa. 124. 

Power to withdraw is not eq.uival 62 Lt 
to withdrawal 

Md.—^Hopkins Place Sav. Bank v. 
Holzer, 2 A.2d 639, 175 Md. 481. 

44. Ohio.—Schwartz v. Sandusky 
County Savings & Loan Co., 30’N. 
E.2d 556, 65 Ohio App. 437. 
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48 C.J.S. 


§ 18 


consistent with a joint tenancy,<s and that, if such 
right exists, the joint depositors are not strictly 
joint tenants.^® 

§ 18. Actions by or Jigainst Joint Tenants 

All the joint tenants are generally required to be 
made parties to an action affecting the Joint estate. 

Except to the extent that joint tenants are per¬ 
mitted by statute to sue or defend separately,as 
a general rule, an action with respect to the joint 
property cannot be maintained by or against one 
joint tenant alone, but all the joint tenants should 
join or be joined in the action,and this rule has 
been applied to an action for the recovery of rent 
payable to them jointly,*^9 in an action of detinue,50 
replevin, as discussed in the C.J.S. title Replevin 
§ 89, also 54 C.J. p 462 notes 74-77, trover,5i or 
trespass.52 However, it has been held that one joint 
tenant may sue in the names of an,53 and that any 
of the other joint tenants may disclaim and thereby 
withdraw themselves from all the consequences of 
the proceedings.54 Since the possession of one joint 
tenant is the possession of all, it has been held that 
one joint tenant may maintain a merely possessory 
action for property owned jointly, such as forcible 
entry and detainer,55 or trespass to try title,5® 
against a mere trespasser or wrongdoer. It has also 
been held that one joint tenant may maintain eject¬ 
ment against a third person but there are deci¬ 
sions to the effect that all the joint tenants must 
join in such action.®^ The fact that their petition 


sets out the fractional interest of each and the 
acreage of such interest does not affect their right 
to sue jointly.59 

Change of relation pending suit. It has been held 
that, if plaintiffs are joint tenants at the com¬ 
mencement of the suit, it is no defense that they 
have since by mere operation of law become ten¬ 
ants in common and therefore not able to sue joint- 

ly.60 

With respect to individual interest. One joint 
tenant may, sometimes by virtue of statutory pro¬ 
visions, maintain an action in respect of his own 
share or interest without joining his cotenants, 
his recovery being limited to the extent of his in¬ 
terest's In an action to enforce a lien or judg¬ 
ment against a joint tenant’s interest, the other joint 
tenants need not be joined,but the judgment must 
be limited to the individual interest of the joint 
tenant, and cannot run against the entire estate.®^ 

Objection to, and effect of, nonjoinder. It has 
been held that objection to a nonjoinder of coten¬ 
ants to an action respecting the joint property must 
be taken by a plea in abatement, and that, if objec¬ 
tion to the nonjoinder is not so taken, the joint 
tenant who has instituted the action may maintain 
it, although he may recover merely his proportion¬ 
ate share of the value or damages fnvolved.55 

Pleading; evidence. General rules as to plead- 
ing,56 burden of proof,57 presumptions and infer- 


45. Mass.—Marble v. Jackson. 139 
N.E. 442, 245 Mass. 504. 

46. Mass.—Johnson v, Nourse, 155 
N'.E. 457, 258 Mass. 417. 

47. Utah.—Garner v. Anderson, 248 
P. 496, 67 Utah 553. 

33 C.J. p 915 note 67. 

48. U.S.—Henderson v. U. S. Radia¬ 
tor Corporation. C.C.A.C 0 I 0 ., 78 P. 
2d 674, certiorari denied U. S. 
Radiator Corporation v, Hender¬ 
son, 56 S.Ct. 157, 296 U.S. 635, 80 
L.Ed. 452. 

Tex.—Taylor v. Catalon, 16$ S.W.2d 
102, 140 Tex. 38. 

W-Va,—Corpus Juris cited in Cum¬ 
mings V. United Fuel Gas Co., 182 
S.E. 789. 791, 116 W.Va. 599—Hunt 
V. Mounts, 133 S.E. 323, 101 W.Va. 
205. 

33 C.J. p 915 notes 68. 73. 

Joinder in writ of entry to foreclose 
mortgage see the C.J.S. title Mort¬ 
gages S 534, also 41 O.J. p 910 
note 84. 

49. Tex.—Weinsteine v. Harrison, 1 
S.W. 626, 66 Tex. 546. 

Joint tenant outside jurisdiction 
Under statute, owners of joint life 

estate in undivided one-half interest 


in leased premises could maintain 
action to collect rent without join¬ 
ing nonresident assignee of Interest 
of owner of life estate in remaining 
undivided one-half interest in leased 
premises.—^Keene v. Chambers, 3 N, 
E.2d 443. 271 N.Y. 326. * 

50. Ala.—Parsons v, Boyd, 20 Ala. 

112 . 

Mo.—Smoot V. Wathen, 8 Mo. 522. 

51. Mo.—^Walker v. Lewis, 124 S.W. 
567, 140 Mo.App. 26. 

65 C.J. p 73 note 84. 

52. N.H.—Pickering v. Pickering, 11 
N.H. 141. 

Pa.—Milne v. Cummings, 4 Teates 
577, 

53. Pa.—Eichelberger v, Eichelberg- 
er, 4 Pa,L.J,R, 73, 6 Pa.L.J. 482. 

54- Pa.—^Eichelberger v. Eichelberg¬ 
er, supra. 

55. Ill.—Reiger v. Bruce. 54 N,E.2d 
770, 322 Ill,App. 689. 

33 C.J. p 915 note 81. 

56. Tex.—Taylor ▼. Catalon, 166 S. 
W.2d 102. 140 Tex. 38. 

33 C.J. p 915 note 82. 

57. W.Va.—Russel v. Lavender, 166 
S.E. 1, llS W.Va. SSL 

33 CJ. p 915 note 83. 
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58. Cal.—^Dewey v. Lambier, 7 Cal. 
347. 

33 C.J. p 916 note 84. 

59. Tex.—^Morse v. Tackaberry. 134 
S.W. 273, 63 Tex.Civ.App. 487, 

ea N.H.—Hills V. Doe, 6 N.H. 328. 
33 C.J. p 916 note 85. 

61, Mass.—^Webster v, Vandeventer, 
6 Gray 428. 

33 C.J. p 916 notes 86, 88. 

52. N.C.—Witherington v. Williams, 
1 N.C. 83. 

63. Ky.—^Davis v. Kinnard, 113 S.W. 

2d 4, 271 Ky. 646—Whitney v. 

Dorsey, 105 S.W.2d 1025, 268 Ky. 
773. 

64. Ky.—Whitney v. Dorsey, supra. 

55. Tex.—^Leonard v. Worsham, 45 
S.W. 336. 18 Tex.Civ.App. 410. 

33 C.J. p 916 note 90. 

66. Tex.—Grayson v, Hayci, Civ. 
App., 295 S.W. 289. 

67. D.C.—Garrett v. Keister, 66 F. 
2d 909, 61 App.D.a 25. 

Md.—Dougherty v. Dougherty, 2 A. 

2d 433, 176 Md. 441. 

N.Y.—^In re Duffy’s Will. 256 N.T. 
S. 743, 143 Misc. 421—In re Post’s 
Estate, 229 N.Y.S. 799. 182 Misc^ 
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JOINT TENANCT--JOBNAL 


ences of fact,®^ admissibility®^ and weight and suf- 
ficiency^O of evidence, and as to questions of law 
and f act,*^! have been applied in actions by or against 


joint tenants and in actions to determine the rights 
of the parties to a joint bank account 


JOINT TRUSTEE. See the C.J.S. title Trusts § 2, 
also 65 C.J. p 216 note 62. 

JOINTURE. See Dower § 54. 

JOINT WHiL. See the C.J.S. title Wills §§ 1364- 
1367, also 69 C.J. p 1295 note 5S-p 1305 note 41. 

JOIST. A beam to which ceiling boards are af- 
fixed.1 

JOKER. A clause that is ambiguous or apparently 


immaterial, inserted in a legislative bill to render it 
inoperative or uncertain in some respect without 
arousing opposition at the time of its passage.^ 

JOLT. A sudden shock or jerk; a jolting motion, 
as in a carriage moving over rough ground,^ the 
effect produced by a sudden start or quick increase 
in the speed of a vehicle.^ 

JORNADA. In Spanish law, a day’s journey. By 
law this is now thirty kilometres.® 

JORNAL. In Spanish law, daily wage.® 


209, affirmed 231 N.T.S. 859, 224 
App.Div. 830. 

Bnrden. of proving fraud or undue 
influence invalidating statutory joint 
bank account is on complaining par¬ 
ty.—^In re Timko’s Will, 270 N.Y.S. 
323, 150 Misc. 701. 

To estaWsli transfer 
Mo.—^Napier v. E5igel, 164 S.W.2d 
908, 350 Mo. 111. 

68. La.—Veeder v. Pan American 
Production Co., 18 So.2d 814, 205 
La. 841. 

Voluntary act 

Where application to withdraw 
deceased’s bank account and applica¬ 
tion for creation of a joint account 
in name of deceased and her son 
or survivor were signed by decedent, 
there was a presumption that the 
transaction was the voluntary act 
of decedent, and, where no evidence 
was offered to rebut the presump¬ 
tion, it prevailed.—Gemer v. Kespel- 
her, 41 A.2d 860, 351 Pa. 649. 

69. Nev.—^Edmonds v. Perry, 140 P. 
2d 566, 66 Nev. 41. 

Pa.—Glessner v. Security-Peoples 
Trust Co., 39 A.2d 165, 156 Pa.Su- 
per. 56. 

Competency; undue influence | 

Where case was tried on theory 
that decedent was of unsound mind 
and that account was created by de¬ 
cedent as result of undue influence 
exercised by daughter, testimony of 
decedent's business adviser that de¬ 
cedent had followed his advice in 
creating account was competent to 
show that account was voluntarily 
created by decedent, on independent 
advice.—^Jorgensen v. Dahlstrom, 127 
P.2d 651, 53 CalA.pp.2d 322. 

Bvideuce as to iuteutiou in creat¬ 
ing Joint axicount held admissible. 
Mo.—^Burns v. Plaza Bank of Com¬ 


merce, App., 141 S.W.2d 209—Me- 
linik V. Meier, App., 124 S.W.2d 
594. 

N.T.—In re Porianda’s Estate, 176 N. 
B. 826, 256 N.T. 423—In re Hick- 
mott’s Estate. 4 N.Y.S.2d 457, 166 
Misc. 536, affirmed 10 N.Y.S.2d 918, 
256 App.Div. 1047. 

70. Cal.—*-01son v. Washingrton, 63 
P.2d 304, 18 Cal.App.2d 85. 

Bvideuce held to establish Joint ten¬ 
ancy 

Cal.—Moretti v. Abbot, 149 P.2d 210, 
64 Cal.App.2d 661—Cardoza v. 
Lemos, 283 P. 865, 103 Cal.App. 63. 
Ill.—Cogley V. Cogley, 170 N.E. 208, 
338 Ill. 400. 

Mass.—Sullivan v. Hudgins, 22 N.E. 

2d 43, 303 Mass. 442. 

Mich.—Vance v. Wood, 20 N.W.2d 
191, 312 Mich. 285—State Sav. 

Bank of Carleton v. Baker, 241 N. 
W. 842, 257 Mich. 666. 

Minn.—Shanahan v. Olmsted Coun¬ 
ty Bank & Trust Co., 14 N.W.2d 
433, 217 Minn. 454. 

Mo.—^Bunker v. Fidelity Nat. Bank 
& Trust Co., 73 S.W.2d 242, 335 
Mo. 305—Mississippi Valley Trust 
Co. V. Smith, 9 S.W.2d 58, 32 Mo. 
989. 

N.Y.—^In re Sanders’ Estate, 223 N.Y. 
S. 588, 129 Misc. 780—^Havens v. 
Havens, 213 N.Y.S. 230, 126 Misc. 
155, affirmed 213 N.T.S. 818, 215 
App.Div. 75 6. i 

II.I.—Quinn v. Drummond, 182 A.! 
439, 47 R.I. 215. I 

Bvidence held not to establish Joint 
tenancy 

La.—^Northcott v. Livingood, App., 10 
So.2d 401. 

Mo.—Napier v. Eigel, 164 S.W.2d 908, 
350 Mo. 111. 

Nev.—Edmonds v. Perry, 140 P.2d 
566, 66 Nev. 41. 

N.T.—In re Yauch’s Will, 59 N.T.S. 
2d 642, 270 App.Div. 348—In re 
Hickmott’s Estate, 4 N.Y.S.2d 457, 
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166 Misc. 536, affirmed 10 N.Y.S.2d 
918, 256 App.Div. 1047—In re Kel¬ 
ley’s Will. 263 N.T.S. 661, 146 
Misc. 353. 

Evidence held insufficient to show 
fraud or tindue influence 
Mich.—Vance v. Wood. 20 N.W.2d 
191, 312 Mich. 285. 

N.T.—In re Curran’s Estate, 276 N. 
T.S. 572, 153 Misc. 630—In re Tim- 
ko’s Will, 270 N.Y.S. 323, 150 Misc. 
701. 

Statute protecting spouse’s intestate 
share 

The amendatory statute, granting 
spouse greater protection against 
deprivation of his or her statutory 
right to Intestate share of deceased 
spouse’s estate by latter, requires 
stronger proof than ever to estab¬ 
lish title of deceased spouse’s sur¬ 
viving joint tenant to their Joint 
bank account when surviving 
spouse’s rights are at stake.—In re 
Jarmakowski’s Estate, 8 N.T.S.2d 35, 
169 Misc. 463. 

71. Ill.—Shapiro v. Amalgamated 
Trust & Savings Bank, 283 IlLApp. 
243. 

N.Y.—^In re Levinsky's Estate, 260 
N.Y.S. 151, 145 Misc. 318. 

Pa.—^Mitchell v. Dunn, 167 A, 774, 
312 Pa. 276. 

R,I.—Goggin V. Goggin, 195 A. 593, 
69 R.I. 343. 

1. La.—^Vignes v. Barbarra, App., 5 
So.2d 656, 667. 

2. N.T.—^Bennet v. Commercial Adv. 
Assoc., 129 N.E. 343, 845, 230 N. 
T. 125. 

33 C.J» p 916 note 8. 

3. Webster New Int.D. 

4. N.J.—Faul V. North Jersey St. 
R. Co., 69 A. 148, 149, 70 N.J.Law 
795. 

5. Escriche Diccionario and Suple> 
mento. 


6h Escriche Diccionario, 



JORNALERO-^OUBNETMAN 


48 aj^s. 


JOKNALERO, Spanisli, a day laborer.^ 

JOS. See Abbreviations 1 C.J.S. p 276 note 5 in 
Pocket Parts. 

JOSEPH. A proper name in common nse.8 

JOSEL To lure or tease by misrepresenting tbe 
factsto make fun of in a joke; to ridicule or 
tease.l® 

JOSS. A word used in Cbina and Japan meaning 
deity.ii 

JOSTLE. A verb meaning to push, to push or 
crowd in passing.^^ ‘‘Jostle” has been held synony¬ 
mous with “push.”l^ 

JOX71H, A French word meaning to enjoy; to 
have the enjoyment of, hence to possess.^^ 

JOULE. See Electricity § 1 b note 69. 

JOIJB. A French word meaning “day.”i5 


JOUENAL. A word derived from the French word 
“jour,”i® and defined as a diary or daily record 
a doublet of “diurnal an account of daily trans¬ 
actions or events.^^ 

JOURNEY. In its original signification, a day's 
travel;20 but in use it has attained a broader, al¬ 
though less definite, meaning,2i and it is now ap¬ 
plied to a travel by land from place to place with¬ 
out restriction of time.22 

“Journey” has been compared with, and distin¬ 
guished from, “expedition” see 35 C.J.S. p 206 note 
81. 

JOUENEYMAN. A term generally to indicate a 
hired workman,23 and, more particularly, a qualified 
mechanic or artisan, or a mechanic who has served 
his apprenticeship or learned his trade or handicraft 
and works at it, not on his own accoxmt, but gener¬ 
ally by the day as the servant or employee of an- 
other.24 

Under particular circumstances, the term has been 


7. Escriche Dicclonario. 

a Ill.—Feld V. Iioftis, 88 N.E, 281, 
283, 240 Ill. 105. 

0. Iowa.—State v. Powers, 164 N. 
W. 856, 861, 181 Iowa 452. 

10. Iowa.—State v. Powers, supra. 
Flirase coxistmed 

“Joshing the girl.”—State v. Pow¬ 
ers, supra. 

U. Webster New Int.D, 

"Joss light*' 

The term may include a dried 
paste of Sandalwood dust and clay, 
in the form of sticks, cones, and 
coils, which, when lighted, yields a 
fragrant odor and is burnt at the 
altars and shrines of joss houses 
and temples in China and Japan; the 
eacpression is being used inter¬ 
changeably with “joss stick.”—^Yam- 
anaka & Co. v, U. S.. C.C.N.T., 172 
F. 249, 250. 

“JOSS stick” 

(1) A reed covered with a paste 
made of the dust of odoriferous 
woods, or a cylinder made wholly 
of the paste.—^Webster New Int.D. 

(2) It has been held to include ar¬ 
ticles used in setting off fireworks, 
other than those well known as “joss 
sticks” and used for incense.—Cham¬ 
pion & Staudinger v. U. S., C.C.N.X., 
150 F. 239. 

12. Mo.—^Baker v. Chicago, B. & Q. 
R. Co., 39 S.W.2d 635, 643, 327 Mo. 
986. 

la Mo.—Baker v. Chicago. B. & Q. 
R. Co., supra. 

14. La.—Allison v. Maroun, 190 So. 
408, 411, 193 La. 286. 


15. Fla.—^Amos v. Moseley, 77 So. 

619, 621, 74 Fla. 655. 

15. Fla.—Amos v. Moseley, supra. 

17. Fla.—^Amos v. Moseley, supra. 
Phrases oonstmed 

<1) “Entered on the journal” and 
“spread oo the journal” as eQuiva- 
lent to “entered of record” see Enter 
30 aJ.S. p 260 note 72. 

(2) “Journal entir*' as memorial 
of court's action see Courts § 225; 
as used with reference to enactment 
of statute see the C.J.S. title Stat¬ 
utes § 28, also 69 CLJ. p 552 note 7- 
p 554 note 33. 

(3) “Journal entry rule” as distin¬ 
guished from “enrolled bill rule” see 
Enroll 30 C.J.S. p 257 note 17(3). 

(4) “Journal of common council.” 
—Meacham Contracting Co. v. Klei- 
derer, 142 S.W. 720, 146 Ky. 441. 

(6) “Legislative journal” see the 
C.J.S. title States § 41, also 59 C.J. 
p 93 note 25-p 95 note 46 and 33 C. 
J. p 916 note 27. 

18. Fla.—^Amos v. Moseley, 77 So. 
619, 621, 74 Fla. 655. 

19. Fla.—Amos v. Moseley, supra. 

20. Ark.—^Hathcote v. State, 17 S. 
W. 721, 55 Ark. 181. 

33 QJ. p 917 note 30. 

21. Ark.—^Hathcote v. State, supra. 
Phrases construed 

(1) “Carrying weapons on a jour¬ 
ney” see the C.J.S. title Weapons § 
9, also 68 C.J, p 40 note 78—p 45 
note 70. 

(2) “Setting out on a journey” 
held to mean leaving the neighbor¬ 
hood of one’s immediate acquaint¬ 
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ances and friends and going among 
strangers.—Wilson v. State. 68 Ala. 
41. 43. 

22. Al€L—Gholson v. State, 53 Ala. 
519, 521, 25 Am.R. 652. 

33 C.J. p 917 note 32. 

Bistanoe 

The travel should be without the 
ordinary habits or custom of the 
person, and sufficiently distant from 
his home to take him beyond the 
circle of his friends or acquaint¬ 
ances. 

Ala.—Gholson v. State, supra—^Esla- 
va V. State, 49 Ala. 355, 367. 

Ark.—^Hathcote v. State, 17 S.W. 721, 
55 Ark. 181—^Davis v. State, 46 
Ark. 359. 361. 

Tenn.—Smith v. State, 3 Heisk. 511, 
612, 513. 

23. Ga.—^Butler v. Clark, 46 Ga. 466, 
468. 

24. N.S.—^Trenton v. Fraser, 47 N.S. 
433, 14 Dom.L.R. 608, 611, 13 East 
L.R. 454. 

Basis for pay 

(1) Although from its derivation, 
“journeyman” designates one who 
is employed by the day, in most 
trades, journesnuen are hired and 
paid by the week.—^Morgan v. Lon¬ 
don Gen. Omnibus Co.. 12 Q,B.D. 201, 
206. 

(2) Indeed a person may be called 
a “journeyman” although his wages 
are paid or computed weekly or 
monthly, or in some other manner.— 
Butler V. Clark, 46 Ga.* 466, 468. 

(3) It makes no difference wheth- 

I er the work is done by the day or 
I by the piece.—^Hart v. Aldridge, 
I Cowp. 54, 56, 98 Reprint 964. 
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JOURNETMAN^-JUBEX 


held to include a clerk employed in a store,and 
it has been held not to include others.^^ 

^^Journeyman/^ especially in England, has been 
distinguished on the one hand from ^^apprentice,” on 
the other from ^'master and also from ^^abor- 

er.”28 

Journeyman” as included in ^‘mechanic” see Me¬ 
chanic, also 40 C. J. p 21 note 38; and as used with 
reference to licensing of plumbers see the C.J.S. ti¬ 
tle Licenses § 30, also 37 C.J. p 221 note 27 [b]. 

Phrases in which the word occurs are set out in 
the note.29 

JOURNEYS AOOXJNTS. See Abatement and Re¬ 
vival § 2. 

JOUSTS. See Just post. 

JOYAS. In Spanish law, jewels.^® 

JOY RIDING-, When two or more persons volun¬ 
tarily drive or ride .an automobile upon a public 
highway at a dangerously high rate of speed mere¬ 
ly for the purpose of enjoying the exhilarating and 
pleasurable sensations incident to the swirl and 
dash of rapid transit, they are said to be engaged 
in ‘^joy riding.”®! 

J. P. See Abbreviations 1 C.J.S. p 276 note 5. 


JR. As abbreviation for ^'junior” and as not part 
of a name see the C.J.S. title Names § 5, also 33 C.J. 
p 917 note 46 and 45 C.J. p 372 note 62-p 373 note 
76. 

JUBILAOION. In Spanish law, the retirement of 
an employee from service, with honors and salary, 
full or partial.®® 

JUBILEE. The anniversary completing fifty, or 
sometimes twenty-five, years in continuance, serv¬ 
ice, etc.; or a joyful commemoration held on the 
fiftieth anniversary of any event.®® 

JUDAISM. See the C.J.S. title Religious Societies 
§ 1, also 33 C.J. p 917 note 50. 

JUDEX. The judicial power which examines the 
truth of the fact, the law arising upon it, and, if 
an injury has been done, applies the remedy.®^ 

In Roman law, a private person appointed by the 
praetor, with the consent of the parties, to try amd 
decide a cause or action commenced before him.®® 

In late and modem civil law, a judge in the mod¬ 
em sense of the term.®® 

In old English law, a juror.®*^ 

Phrases employing the word are set out in the 
note.®® 


25. Ga.—Butler v. Clark, 46 Ga. 466, 
468. 

26. Held not to include 

(1) A boss or director of an en¬ 
tire department of an extensive fac¬ 
tory.—^Kyle V. Montgomery, 73 Ga. 
337, 343. 

(2) A conductor of a train.—^Miller 
V. Dugas, 77 Ga. 386, 388, 4 Am.S.H. 
90. 

(3) An onmibus conductor.—^Hart 
V. Aldridge, Cowp. 54, 56, 98 Reprint 
964. 

(4) One who merely furnishes ma¬ 
terial to be used in a building.— 
Stevens v. Wells, 4 Sneed, Tenn., 387, 
389. 

(5) A subcontractor.—McNab & 
Harlin Mfg. Co. v. Paterson Bldg. 
Co., 63 A. 709, 711, 7 N.J.Eq. 133. 

27. N.S.—^Trenton v. Fraser, 47 N. 
S. 433, 14 Dom.L.R. 608, 611, 13 
East D.R. 454. 

28. Eng.—Lowther v, Radnor, 8 
East 113, 123, 103 Reprint 287. 

29. ^^Joumeyman plumbers’’ 

(1) A technical term having a 
well defined meaning.—Trewitt v. 
Dallas, Tex.Civ.App., 242 S.W. 1073, 
1079. 

(2) Those skilled in the calling 
and holding themselves out as able 
and willing to do the work themr 


selves.—^Felton v. Atlanta, 61 S.E. 
27, 28, 4 Ga.App. 183. 

(3) As compared with, or distin¬ 
guished from, “employing plumber” 
see 30 C.J.S. p 224 note 84. 
’’Joumeymen mechanics” 

Eng.—Trenton v, Fraser, 47 N.S. 
433, 14 Dom.D.R. 608, 611, 13 Bast 
L.R. 454. 

30. Escriche Diccionario. 

31. Ky.—^Vinston v. Henderson, 200 
S.W. 330, 332, 179 Ky. 220, L.R.A. 
1918C 646. 

La.—Clinton v. City of West Monroe, 
App., 187 So. 561, 667. 

“Joy riders” 

Persons engaged in “joy ridingr” 
as defined above, particularly where 
they assume the risk of danger at¬ 
tendant on the sudden and violent 
movements of the car.-—Powers v. 
State, for XJse and Benefit of Reyn¬ 
olds, 11 A.2d 909, 912, 178 Md. 23. 

32. Escriche Diccionario and Su- 
plemento. 

33. Webster New IntD. 

A common English word which 
may be used without reference to 
the term “year.”—Towgood v^ Pirie, 
56 L.T.Rep.,N.S., 394, 396. 

34. N.T.—Matter of Miller, 1 Daly 
562, 574. 

35. Black LJD. 


36. Black L.D. 

37. Black L.D. 

38. Phrases construed 

(1) “Judex ad quern”—a Judge to 
whom an appeal is taken.—Black L. 
D. 

(2) “Judex a quo”—^In modern civ¬ 
il law, the judge from whom, as 
judex ad quern is the judge to whom 
an appeal is made or taken.—^Black 
L.D. 

(3) “Judex datus”—^In Roman law. 
a judge given, that is, assigned or 
appointed, by a praetor to try a 
cause.—^Black L.D. 

(4) “Judex delegatus”—a dele¬ 
gated judge; a special judge.—^Black 
L.D. 

(5) “Judex fiscalis”—^a fiscal 
judge; one having cognizance of 
matters relating to the fiscus.— 
Black L.D. 

(6) “Judex ordinarius”—^In the 
civil law, an ordinary judge; one 
who had the right of hearing and 
determining causes as a matter of 
his own proper jurisdiction, (ex pro¬ 
pria jurisdictions), and not by virtue 
of a delegated authority.—Black L.D. 

(7) “Judex pedaneus”—^In Roman 
law, the judge who was commission¬ 
ed by the praetor to hear a cause wais 
so called, from the low seat which 
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JUDEX MQUITATEM, ETC.-JUDGE OF COURT OF RECORD, ETC. 48 C. J. S. 


JITOEX iEQUITATBM SEMPER SPEOTARE DE- 
BET,39 

JXJDEX ANTE OCTJLOS JEQTJITATEM SEMPER 
HABERE DEBET.40 

JUDEX BONUS NIHIL EX ARBITRIO SUO FA- 
CIAT, NEC PROPOSITO DOMESTIC-ffi VOL¬ 
UNTATIS, SED JUXTA LEGES ET JURA 
PRONUNCIBT.41 

JUDEX DAMNATUR CUM NOOENS ABSOLVI- 

TUR.42 

JUDEX DEBET JUDIOARE SECUNDUM ALLE¬ 
GATA ET PROBATA.43 

JUDEX DE PACE CIVIUM CONSTITXJITUR.44 

JUDEX EST LEX LOQUENS.45 

JUDEX HABERE DEBET DUOS SALES,—SA¬ 
LEM SAPIENTLaS, NE SIT INSIPIDUS, ET 
SALEM CONSCnSNTI^, NE SIT DIABO- 

LUS.46 

JUDEX NON POTEST ESSE TESTIS IN PRO¬ 
PRIA. OAUSA47 

JUDEX NON POTEST INJURIAM SIBI DATAM 
PUNIRE.48 


JUDEX NON REDDIT PLUS QUAM QUOD PE- 
TENS IPSE REQUIVIT.49 

JTJDG. See Abbreviations 1 C.J.S. p 276 note 6 in 
Pocket Parts. 

JUDGE. As a nonn see Judges § 2. 

As a verb, to compare facts or ideas, so as to 
form an opinion also colloquially, to guess.^i 

JUDGE AD HOC and JUDGE AD QUEM. See 
Judges § 2. 

JUDGE ADVOCATE and JUDGE ADVOCATE 
GENERAL. See Army and Navy §§ 51-59. 

JUDGE A QUO, JUDGE DE FACTO, and JUDGE 
DE JURE. See Judges § 2. 

JUDGE-MADE LAW. A phrase frequently used 
as expressing a certain degree of opprobrium when 
indicating judicial decisions which construe away 
the meaning of statutes, or find meanings in them 
which the legislature never intended.52 In a propt¬ 
er sense it is sometimes used as meaning, simply, 
the law established by judicial preeedent.53 In ei¬ 
ther sense it may be referred to as ^‘judicial legis¬ 
lation,” as stated in Judicial post. 

JUDGE OF COURT OF RECORD, JUDGE PRO 
HAC VICE, and JUDGE PRO TEMPORE. See 
Judges § 2. 


he anciently occupied at the foot 
of the praetor’s tribunal.—Black Ii.D. 

39. A maxim meaning “A judge 
ought always to regard equity.”— 
Black L.D. 

40. A maxim meaning ”A judge 
ought always to have equity before 
his eyes.”—Black L.D. 

41. A maxim meaning “A good 
judge should do nothing of his own 
arbitrary will, nor on the dictate of 
his personal inclination, but should 
decide according to law and justice,” 
—^Black L.D. 

42. A maxim meaning “The judge 
is condemned, when a guilty person 
escapes punishment.”—Black L.D. 

43. A maxim meaning “The judge 
ought to decide according to the al¬ 
legations and the proofs.”—^Black L. 
D. 

44. A maxim meaning “A judge is 
appointed for the peace of the citi¬ 
zens.”—Tayler L,Gloss. 

45. A maxim meaning judge is 


the law speaking, (the mouth of 
the law)”,—Black L.D. 

Applied in Calvin’s CSase, 7 Coke 
la, 5a, 77 Reprint 377, 2 E.R.C. 575. 

46. A maxim meaning “A judge 

should have two salts, the salt of 
wisdom, lest he be insipid; and the 
salt of conscience, lest he be dev¬ 
ilish.”—^Black L.D. 

47. A maxim meaning “A judge 

cannot be a witness to his own 
cause.”—^Black L.D. 

48. A maxim meaning “A judge 

cannot punish a wrong done to him¬ 
self.”—Black L.D. 

49. A maxim meaning “A judge 

does not give more than what the 
complaining party himself demands.” 
—Black L.D. 

50. Ala,—^Kramer v. Weinert, 1 So. 
26, 28. 81 Ala. 414. 

Similarly expressed 
To arrive at a determination after 
consideration of the evidence.—^Van- 
derheyden v. Young, 11 Johns., N.Y., 
150. 15&. 


Phrase construed 

“To judge soundly,” as meaning 
to form a correct opinion, truly, 
justly, and without error.—^Kramer 
V. Weinert, 1 So. 26, 28, 81 Ala. 414. 
5L Okl.—Wyman v. Herard, 69 P. 
1009, 1022, 9 Okl. 35. 

52. ^ Bouvier L.D. 

More law than parliament 

The “power of construction In 
Courts is a mighty one, and, unre¬ 
strained by settled rules, would tend 
to throw a painful uncertainty over 
the effect that might be given to 
the most plainly-worded statutes, 
and render Courts, in reality, the 
legislative power of the state. In¬ 
stances are not wanting to confirm 
this. ... It was the boast of 
Chief Justice Pemberton, one of 
the judges of the despot Charles the 
second, and not the worst one even 
of those times, that he had entire¬ 
ly outdone the parliament in mak¬ 
ing law.”—Spencer v. State, 5 Ind. 
41, 46. 

53. Bouvier L.D. 
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This Title includes public officers authorized to preside in the courts and administer law therein, 
whether designated as judges, justices, chancellors, surrogates, or by other titles; appointment, quali¬ 
fication, tenure, and removal of such judges, and special, substitute, and de facto judges; their rights, 
powers, duties, and liabilities; and disqualification of judges. 

Uattera not In tbls Title, treated elsewhere in this work, see DescrIptiTe-Word Indew 

Analysis 

L SCOPE OP TITLE AlTD DEFINITIONS, §§ 1-2 
n. THIE OFFICE OF JUDGE, §§ 3-7 
m. DISABILITIES AND PEmLEGES, §§ 8-11 

IV. APPOINTMENT OE ELECTION, §§ 12-13 

V. EUGIBILITT AND QUAUFICATION, §§ 14-19 

VI. TEEM AND TENUEE OF OFFICE, §§ 20-28 
Vn. VACANCY IN OFFICE, §§ 29-33 
Vm. COMPENSATION AND FEES, §§ 34-39 
K. POWEES AND DUTIES, §§ 40-56 

X. ACTING IN DIFFEEENT OOUETS; TEEEITOEIAL AND EXTEATEEEITOEIAL JUEIS- 

DICTION, §§ 57-61 

XI. LIABILITIES, §§ 62-71 

Xn. DISQUALIFICATION TO ACT, §§ 72-97 
XIIL SPECIAL OE SUBSTITUTE JUDGES, §§ 98-108 


Sub-Analysis 

I. SCOPE OF TITLE AND DEFINITIONS—p 946 
§ 1. Scope of title—p 946 
2. Definitions—p 946 

n. THE OFFICE OF JUDGE—p 953 

§ 3. Nature—^p 953 

4. Creation and regulation in general—^p 954 

5. Abolition—^p 956 

6. Right and title to oflSce, and determination thereof—p 957 

7. —• De facto judge—^p 958 


See also descriptive word index in the back of this Volume 
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DX DISABHITIES AIH) PEIVUiEGBS—p 960 
§ 8. Disabilities—p 960 

9. - Acting as counsel—960 

10. Privileges—^p 961 

11. - Immunity from process—^p 961 

IV. APPOINTMENT OE iXECTION~p 961 
§ 12, In general—p 961 
13. Inferior judges—963 

V. ELIGIBILITY AND QDALinCATION—p 964 
§ 14. In general—p 964 

15. Learning in the law—^p 965 

16. Practicing attorney—^p 966 

17. Age—^p 966 

18. Citizenship and residence—^p 966 

19. Bond, oath, and commission—^p 967 

VL TERM AND TENURE OF OFFICE—p 963 

§ 20. In general—p 968 

21. Power to fix and alter—^p 969 

22. Commencement and duration—^p 970 

23. - Holding over—^p 972 

24. Abandonment—p 973 

25. Resignation—^p 973 

26. Discipline; suspension—^p 974 

27. Removal—^p 975 

28. Forfeiture—^p 980 

Vn. VACANCY IN OFFICE—p 981 

§ 29. In general—^p 981 

30. Power to declare—^p 982 

31. Matters creating vacancy—^p 982 

32. Filling vacancy—^p 984 

33. Tenure of person selected to fill vacancy—^p 986 

Vm. COMPENSATION AND FEES—p 988 
§ 34. In general—^p 988 

35. Right to compensation—p 989 

36. Amount—^p 991 

37. Payment—^p 1001 

38. Commissions and fees—^p 1003 

39. -Collection and accoimting—^p 1004 

IX. POWERS AND DUTIES—p 1005 

§ 40. In general—p 1005 

41. Nature of authority—^p 1006 

42. -Judicial and ministerial functions—^p 1007 

43. — Ex oflBcio powers—^p 1007 

44. Discretion—p 1007 

45. Delegation of powers—^p 1008 

46. Extent and limits of powers—^p 1008 

47. -After expiration of term—p 1010 

See also descriptiye word index in the back of this Volume 
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IX. POWEES AND DUTrES--Contiiiiied 

§ 48. -At chambers or in vacation—p 1011 

49. Control over court proceedings—1015 

50. Promotion of justice—^p 1016 

51. Suing in official capacity—^p 1016 

52. Particular judges—^p 1016 

53. -Associate judges—p 1017 

54. - Coordinate judges—^p 1017 

55. -Judges appointed to fill vacancies—p 1018 

56. - Successors as to proceedings before former judge—^p 1018 

X. ACTING IN BIPFEEENT COXJETS; TEEEITOBIAL AND EXTEATEEEITORIAL JURIS¬ 

DICTION—p 1022 

§ 57. In general—^p 1022 

58. In different courts—p 1022 

59. Territorial and extraterritorial jurisdiction—^p 1024 

60. -As judge of own circuit, district, or coimty—^p 1024 

61. -As judge of another circuit, district, or county—^p 1025 

XI. IiIAHIUTIES—p 1029 

§ 62. Civil liabilities—^p 1029 

63. - Official acts in general—^p 1029 

64. - Non-official acts; ministerial acts—p 1032 

65. — Taking insufficient bond—1032 

66. —^ Misappropriation of money; maladministration of estate—^p 103S 

67. -On official bond—^p 1033 

68. -Actions—^p 1036 

69. - Damages—^p 1038 

70. Penalties—^p 1038 

71. Criminal .responsibility—p 1038 

Xn. DISQUALIFICATION TO ACT—p 1039 
§ 72, In general—^p 1039 

73. Constitutional and statutory provisions—p 1040 

74. Necessity obviating rule—^p 1041 

75. Persons subject to disqualification in general—^p 1042 

76. Proceedings in which objection available—p 1042 

77. Grounds in general—^p 1045 

78. Interest—^p 1045 

79. - Nature and degree of interest—^p 1046 

80. - Particular interests—^p 1048 

81. -Removal of disqualification—^p 1056 

82. Bias or prejudice—^p 1057 

83. Acting as counsel or other participation in cause—p 1064 

84. Relationship—^p 1070 

85. -To party or person interested—p 1071 

86. -To attorney—p 1074 

87. -To witness—^p 1076 

88. -Removal of disqualification—^p 1076 

89. Expression of opinion—^p 1076 

90. Holding incompatible office—^p 1079 

91. Physical disability—^p 1079 

92. Objections to judge and proceedings thereon—p 1079 


48 C.J.S.-6a 


See also descriptive word index in the back of this Volume 
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Xn. DISQUALIFICATION TO ACT-Oontimied 

§ 93, -Judge’s motion—1079 

94. -Objection of party—^p 1081 

95. Waiver of disqualification—1100 

96. -Consent—^p 1103 

97. Effect of disqualification—^p 1105 

xm. SPECIAL OR SUBSTITUTE JUDGES—p 1131 
§ 98. In general—^p 1111 

99. Constitutional and statutory provisions— p 1111 

100. Eligibility and qualification—^p 1112 

101. Selection and appointment—^p 1113 

102. -Successive appointments—^p 1121 

103. Compensation—p 1122 

104. Removal—^p 1122 

105. Authority, powers, and duties—^p 1122 

106. Record and presumptions of authority—^p 1129 

107. De facto judges and validity of their acts—^p 1130 

108. Objections to authority and waiver thereof—^p 1131 

See also descriptive word index in the back of this Volume 


L SCOPE OF TITLE AND DEFINITIONS 


§ 1. Scope of Title 

In this title are discussed the general matters re¬ 
lating to public officers authorized to preside in 
courts of justice, whether known as judges, justic¬ 
es, chancellors, surrogates, probate judges, ordi¬ 
naries, or by other titles. 

For matters relating to courts generally see 
Courts; clerks of court see Clerks of Courts; 
court commissioners see Court Commissioners; jus¬ 
tices of the peace see the C.J.S. title Justices of the 
Peace, also 35 C.J. p 435 et seq; master of chancery 
see Equity §§ 513-562; referees see the C.J.S. ti¬ 
tle References, also 53 C.J. p 670 et seq; United 
States commissioners see the C,J,S. title United 
States Commissioners, also 66 CJ. p 1 et seq; and 
for matters relating to members of courts martial 
see Army and Navy §§ 51-59. 

Examine Pocket Parts for later cases* 


§ 2. Definitions 

a. Judge 

b. Justice 

c. Magistrate 

d. Ordinary 

e. Recorder 

f. Surrogate 

a. Judge 

(1) In general 

(2) Judge de jure and judge de facto 
(1) In General 

"Judge" is a term employed to designate a public 
officer selected to preside and to administer the law in a 
court of justice. 

"Judge” is a term employed to designate a public 
officer selected to preside and to administer the law 
in a court of justice.^ In its most extensive sense, 
the term is used to include all officers appointed to 
decide litigated questions while acting in that ca- 
pacity.2 In its more limited sense, the term “judge” 


1; Ark.—School Dist. No. 18 v. 
Grubbs Special School Dist., 43 S. 
W.2d 765, 766, 184 Ark. 868. 

Ohio.—^Bomer v. Bomer, 18 Ohio 
App. 458. 463. 

33 C.J. p 924 note 18. 

Similar definitioxis 

<1) A “judge” is a publio officer 
lawfully appointed to decide litigat¬ 
ed questions according to law.—^Rog¬ 


ers V. Taggart 194 A. 164, 118 N.J. 
Law 542, affirmed 199 A. 47* 120 N.J. 
Law 243—In re Hess, 28 A.2d 298, 
20 N.J.Misc. 12. affirmed 26 A-2d 277, 
128 N.J.Law 387. 

(2) A ^udge” is a public officer 
authorized by law to hear and de¬ 
termine causes and to hold court 
statedly for that purpose.^—^Schuster 
V. Raflowita, 281 N.Y.S, 379, 245 App. 
Div. 248. 


<3) A judge is simply an officer or 
member of a tribunal for the admin¬ 
istration of justice.—In re McCor¬ 
mick’s Contested Election, 126 A. 568, 
281 Pa. 281. 

(4) For other definitions see 88 
C.J, p 924 note 18 [a]. 

a- N.T.—In re Wheelock, 200 N.'Ss. 
157. 

33 OJ. p 924 note 19. 
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signifies an officer who is so named in his commis¬ 
sion and who presides in some court.3 A person 
not acting in the capacity of judge, because his 
term of appointment or election has expired, is 
therefore not a judge within the meaning of the 
term,^ nor is he such as indicated by the use and 
collocation of the word in its statutory history.® 

According to the intent or context the term 
‘‘judge” may include an assistant judge,® a county 
court justice,*^ a county judge,® a judge of the re¬ 
corder's court,® a justice of the peace,and a reg¬ 
ister of wills but, on the other hand, according to 
its context “judge” may not include within its 
meaning a commissioner of appeals,i2 a county com- 
missioner,!® a judge of probate,and a justice of 
the peace.i® As a general rule, mere administra¬ 
tive officers of the government are not included 
within the meaning of the term,i® as, for instance, 
commissioners,!^ committees,!® auditors,!® select¬ 
men,®® and the like.®! 

A judge of a court is included within the term 
“person.”®® 

Associate judge or justice is a fellow member of 
a court composed of more than one judge.®® The 
term “associate” is frequently used of the judges of 
appellate courts other than the presiding judge or 
chief justice.®^ 


ChomceUor, The name given in some states to 
the judge or presiding judge of the court of chan¬ 
cery.®® A chancellor was originally an ecclesiastic 
and the keeper of the king's conscience, and was 
the guardian of all infants.®® 

Chief or president judge or justice of a court is 
the member thereof who presides at its sessions and 
in its deliberations, directing the business before 
it.®7 A “chief justice” is the presiding, eldest, or 
principal judge of a court of justice.®® The term 
“chief judge” may be used as equivalent to “pre¬ 
siding justice.”®® “President judge” is a title some¬ 
times given to the presiding judge.®® 

Circuit judge is a judge of a circuit court.®! 

City judge is the usual title in the United States 
of a local magistrate having criminal or civil juris¬ 
diction, or both, within the limits of a city.®® 

Common pleas judge. The officer who presided 
over the tribunal known as the court of common 
pleas and also, in a particular connection, that tri¬ 
bunal itself.®® 

County judge is a local magistrate having a lim¬ 
ited jurisdiction within a county.®^ 

District judge is the judge of a United States dis- 


3. Mo.—state v. O’Gorman, 75 Mo. 
370. 

Judge as clerk of court see Clerks 
of Courts § 1. 

4. N.T.—In re Wheelock, 200 N.T.S. 
157, 205 App.Div. 664. 

6- N.Y.—^In re Wheelock, supra. 

6. N.H.—City Bank v. Toung, 48 
N.H. 457. 

“Assistant judge” under English law 
defined see 7 C1,J.S. p 15 note 30. 

7. Mo.—State v. O’Gorman, 75 Mo. 
370. 

8. Tenn.—State v. Maloney, 20 S.W. 
419, 92 Tenn. 62. 

Wis.—Pfister v. Smith, 69 N.W, 984. 
95 WlB, 51. 

9. Ill.-—People V. Wilson, 15 Ill. 388, 
391. 

Recorder as judge see infra subdi¬ 
vision e of this section. 

10. N.Y.—People v. Mann, 97 N.Y. 
530, 49 Am.R. 666. 

33 C.J, p 924 note 29—35 C.J. p 451 
note 30 [a]. 

11. Pa.—Mintzer v. Baker, 6 Phlla. 
483. 

12. N.Y.—Settle v. Van Evrea, 49 N. 
Y. 280, 284. 

13. Conn.—^LeCroix v. Fairfield 

County, 50 Conn. 321, 322, 47 Am. 
R. 648. 


14. Wis.—State v. French, 2 Finn. 
181, 184, 1 Chandl. 130. 

33 C.J. p 924 note 43. 

15. N.Y.—^People v. Mann, 97 N.Y. 
530, 536, 49 Am.R. 556. 

35 C.J. p 451 note 30 [aj. 

Superior jurisdiotiou 

“The title ‘judge’ in this state is 
ordinarily employed to designate the 
person who holds a judicial office au¬ 
thorizing him to transact the busi¬ 
ness of a court whose jurisdiction is 
superior to that of a justice of the 
peace.”—^Vollmer v. Dubois County, 
101 N.E, 321, 323, 53 Ind.App. 149. 

16. Conn.—^Betts v. New Hartford, 
25 Conn, 180, 186. 

N.Y.—Foot V. Stiles, 57 N.Y. 399, 
405. 

17. Conn.—^Betts v. New Hartford, 
25 Conn. 180, 186. 

United States commissioners as not 
judges see the C.J.S. title United 
States Commissioners S 1* a^lso 66 
C.J. p 2 note 16. 

18. Conn.—^Betts v. New Hartford, 
25 Conn. 180, 186. 

19. Conn.—^Betts v. New Hartford, 
supra. 

20. Conn.—^Betts v. New Hartford, 
supra. 

21. Conn.—^Betts v. New Hartford, 
supra. 


22. Vt.—State v. Baker, 24 A. 98, 99, 
64 Vt 355. 

48 C.J. p 1039 note 80. 

23. Anderson L.D.—^Abbott li.D. 
Authority of associate judge see In¬ 
fra § 53. 

24. Black li.D.—^Bouvier L.D. 

25. Black L.D. 

Vice chancellor in England see 14 
C.J.S. p 394 note 34. 

26. Or.—Butterick v. Richardson, 64 
P. 390, 39 Or. 246. 

27. Anderson HD. 

28. Black L.D. 

Chief justice of superior, munioi- 
•pal, and land courts holds office in 
effect making him presiding judge, 
different from that of associate 
judge.—^In re Opinion of the Jus¬ 
tices, 171 N.E. 237, 271 Mass. 675. 

29. Cal.—^Bean v. Loryea, 22 P. 513, 
81 Cal. 151. 

30. Black L.D. 

31. Iowa.—Crozier v. Lyons, 84 N. 
W. 186, 72 Iowa 401. 

Judge of municipal court is not 
a circuit judge.—^Dunham v. Tilma, 
158 N.W. 216, 217, 191 Mich. 688. 

32. Century D. 

33. Ohio.—Slaughter v. State, 18 
Ohio App. 311, 313. 

34. Century D. 

33 G.J. p 925 note 66, 
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trict court; also, in some states, the judge of a 
district court of the state.^^ 

Judge ad hoc is a judge or lawyer selected to take 
the place of the regular judge in a case when the 
latter is disqualified or unable to act^^ 

Judge ad quern is a judge to whom an appeal is 
carried for decision.37 

Judge a quo is a judge from whose decision an 
appeal is taken.^S 

Judge of court of record. A judge authorized by 
law to hold a court which is a court of record is a 
judge of a court of record.^^ 

Judge pro hoc vice. The literal meaning of the 
term “judge pro hac vice” is “judge for this tum.”^® 
The term ordinarily applies to an attorney at law 
selected to act and preside as judge in the trial of 
a case when the regular judge is disqualified.^^ 
However, the term has also been applied to a reg¬ 
ular judge of another court or district selected for 
similar reasons.^2 

Judge pro tempore. A judge elected or appointed 
to act for, and in the absence, sickness, or disquali¬ 
fication of the regular judge is a judge pro tem- 
pore.^^ A judge pro tempore is appointed for the 
term or some part thereof during which time he ex¬ 
ercises all the functions of the regular judge.*^^ 
Under some statutes he is to be distinguished from 
a special judge.^5 xhe term may apply to an at¬ 
torney at law who is not otherwise a judge,^® or to 
the regular judge of another court or district^^ se¬ 


lected for that purpose. A judge pro tempore is 
only a substitute, and not a duplicate, judgc.^ 

Law judge is a judge learned in the law; as op¬ 
posed to a judge who has not had legal training.^^ 

Lay judge is a judge who is not a lawyer.^® 

'"Presiding judge/* a term with a well understood 
meaning,51 may refer either to the judge for the 
time being holding a court or presiding in a court^^ 
or to a chief judge.53 

Probate judge is a judge of a court of probate.*^ 

Puisne judge is a junior judge; the title formerly 
used in the English superior courts of common law 
for a judge other than the chief judge.55 

Quoad hoc judge. Whenever the law vests a 
person with power to do an act, and constitutes him 
a judge of the evidence on which the act may be 
done, and at the same time contemplates that the 
act is to be carried into effect through the instru¬ 
mentality of agents, the person thus clothed with 
power is invested with discretion, and is quoad hoc 
a judge.56 

Senior judge. Of several judges composing a 
court, the “senior” judge is the one who holds the 
oldest commission or who has served the longest 
time under his present comnussion.5T 

"Side judge** is a designation sometimes given to 
a magistrate, or each of two magistrates, of inferior 
rank, associated with a magistrate of higher grade 
for the purpose of constituting a court^S 


County judge as clerk of court see 
Clerks of Courts § 1. 

35. Black Ii.D. 

33 C.J. p 926 note 67. 

38. La,—State v. Judge, 2 So. 595, 
39 La.Ann. 793. 

37. Abbott L.D. 

38. Abbott L.D. 

39. N.Y.—People r. Kelly. SO N.T. 
Super. 592, 602, reversed on other 
grounds 60 Barb. 562, 

33 C.J. p 926 notes 72-73. 

^'Court of record” defined see Courts 
§ 5. 

40. Ga.—B6dingfield v. First Nat. 
Bank, 61 S.E. 30, 4 Ga.App. 197. 

41. Ga.—^Drawdy v. Littlefield, 75 
Ga. 215. 

33 C.J. p 926 note 76. 

42. Fla,—Simonton v. State, 31 So. 
821, 44 Fla. 289—Clark v. Bugg, 
20 Fla. 861. 

43. Ky.—Corpus Juris quoted lu 
Hargadon v. Silk, 129 S.W',2d 1039, 
1043, 279 Ky. 69. 

33 C.J. p 926 note 77. 


44- Ind,—State ex rel. Hodshire v. 
Bingham, 33 N.E.2d 771, 218 Ind. 
490. 134 A.L.R. 1126. 

45- Ind.—State ex rel. Hodshire v. 
Bingham, supra. 

46. Okl.—^Hengst v. Burnett, 135 P. 

1062, 40 Okl. 42. 

33 C.J. p 926 note 78. 

47- Okl.—Dobbs v. State, 115 P. 

370, 5 Okl.Cr. 475. 

33 C.J. p 926 note 76. 

48. Ky.—Corpus Juris quoted iu 
Hargadon v. Silk, 129 S.W.2d 1039, 
1043, 279 Ky. 69. 

33 C.J. p 926 note 80- 

49. Anderson L.D- 

50. Century D. 

51- Ala.—^Bx parte Johnson, 84 So. 
803, 203 Ala. 679- 

52. Century D. 

33 C.J. p 926 note 85. 

53. Century D. 

33 C.J. p 926 note 86. 
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54. Black L.D. 

33 C.J. p 926 note 87. 

Probate judge as: 

Clerk of court see Clerks of Courts 
5 1. 

Probate court see Courts § 11. 

As county judge 

Offices of probate judge and coun¬ 
ty judge are not related or inci¬ 
dental to each other, although same 
person holds both offices.—State ex 
rel. Hahn v. American Surety Co. of 
New York, 46 P.2d 611, 142 Kan. 
246. 

55. Century D, 

56- Ala.—^Nelson v, State^ 62 So. 

189, 182 Ala. 449. 

33 C.J. p 926 note 89. 

57. Black L.D. 

Continuous service 

Senior judge is the Judge who has 
served longest under his present 
commission and not the judge who 
has been longest in continuous serv¬ 
ice.—State V. Hues ton, 4 N.E. 471, 
44 Ohio St. 1. 

58. Century D. 
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Special or substitute judge, A special or substi¬ 
tute judge, under statutes providing therefor, may 
be said to be one who presides in the place of the 
regular judge owing to the latter’s absence or dis¬ 
qualification, the congested condition of the docket, 
or other cause.^® Under some statutes a special 
judge acts in a particular case with continuing au¬ 
thority therein until the case is finally disposed of, 
unless the venue is changed,^^ and he is to be dis¬ 
tinguished from a judge pro tempore.^i The term 
^‘substitute judge” has been used when the person 
selected .is the regular judge of another court or 
district called to substitute in place of the regular 
judge of the court or district.62 The term “special 
judge” has been used when the person selected is 
a member of the bar or an attorney at law who is 
not otherwise a judge but the term “special 
judge,”64 or “substitute or special judge,”®5 has 
also been applied to a regular judge of a court or 
district who has been selected to act in another 
court 

The selection, powers, and duties of special or 
substitute judges are considered infra §§ 98-108. 
A special or substitute judge as a de facto judge 
is considered infra § 107. 

Supernumerary judge"* is a statutory term used, 
in some jurisdictions, to designate a judge who ex¬ 
ercises the powers of a regular judge in case of the 
latter’s absence or disqualification, or when his as- 

S9. Ind.—State ex ret Hodshlre v. 

Bingham, 33 N.E.2d 771, 218 Ind. 

490, 134 A.L.R. 1126. 

Ky.—Oooper v. Williamson, 248 S. 

W. 245, 198 Ky. 62. 

N.C.—^Bear v. Cohen, 66 N.C. 611. 

Okl.—Oklahoma Transp. Co. v. Lew¬ 
is, 68 P.2d 128, 177 Okl. 106. 

€0. Ind.—State ex rel. Hodshire v. 

Bingham, 33 N.E.2d 771, 218 Ind. 

490, 134 A.L.R. 1126. 

Cl. Ind.—State ex rel. Hodshire v. 

Bingham, supra. 

<62. Pla.—Clark v. 

861 . 

33 C.J. p 927 note 98. 

63. Miss.—Powers v. ^tate, 36 So. 

6, 83 Miss. 691. 

33 C.J. p 927 note 97. 

64. Ky.—Cooper v. Williamson, 248 
S.W. 246, 198 Ky. 62—Dial v. Com¬ 
monwealth, 136 S.W. 139, 143 Ky. 

118. 

65. Okl.—Oklahoma Transp. Co. v. 

Lewis, 68 P.2d 128, 177 Okl. 106. 

66. Ala.—^Walker v. State, 86 So. 

787, 204 Ala. 474. 

33 C.J. p 927 note 1. 

67. Century D. 

68. U.S.— ^Fong Yua Ting v. XT. S., 


sistance is necessary to relieve the congestion of 
the court,®® 

Trial judge is the judge before whom a cause 
is tried; used particularly in appellate courts to des¬ 
ignate the judge whose rulings are brought under 
review.®"^ 

United States judge. The designation of a judge, 
in general terms, as “a United States judge,” is an 
apt and sufficient description of a judge of a court 
of the United States.®® 

Other words or phrases which have received ju¬ 
dicial recognition include “additional judge,”®® “all 
such officers,”*^® “except as herein provided,”^1 "ex¬ 
isting terms of office,”^2 “judge at chambers,”’^® 
“judge of any court,”''^ “judge within and for,”75 
“other judicial offices,”"® and power of appointment 
“shall be exercised jointly by the judges of the divi¬ 
sions or a majority thereof.”^7 

(2) Judge de Jure and Judge de Facto 

A Judge de jure is one who is exercising the office 
of a Judge as a matter of right. A Judge de facto is 
one acting with color of right and who is regarded as, 
and has the reputation of, exercising the Judicial func¬ 
tion he assumesu 

A judge de jure is one who is exercising the of¬ 
fice of a judge as a matter of right.'^® A judge de 
facto is one acting with color of right and who is 
regarded as, and has the reputation of, exercising 
the judicial function he assumes;*^® he differs, on 

Wls.—^Frawley v. Cosgrove, 53 N.W. 
689, 690, 83 Wis. 441—Whereatt 
V. Ellis, 27 N.W. 630, 28 N.W. 
333, 65 Wis. 639. 

Wyo.—Huhn v. Quinn, 128 P. 514, 
21 Wyo. 51. 

74. Ind.—State v. Gerdink, 90 N.E. 

70, 71, 173 Ind. 245. 

76. Pa.—Stearnes Mfg. Co. v. Curll, 
4 Pa.Co. 265, 267. 

76. N.Y.—People v. Luce. 133 N.Y.S. 
9, 15, 74 Misc. 551, affirmed 132 N. 
Y.S. 1143, 148 App.Div. 933, affirm¬ 
ed 97 N.E. 850, 204 N.Y. 478, Ann. 
Cas.l913C 1151. 

77. Kan.—State v. Meek, 120 P. 555, 
86 Kan. 576. 

78. Philippine.—^Luna v. Rodriguez, 
37 Philippine 186, 191. 

79. Kan.—State v. Roberts, 288 P. 
761, 130 Kan. 754. 

Okl.—Sheldon v. Green, 77 P.2d 114, 
182 Okl. 208. 

33 C.J. p 925 note 5L 
similar statement 
One is “de facto Judge** where, al¬ 
though not appointed or elected, cir¬ 
cumstances induce people to submit 
to or invoke his action supposing 
him to be such officer, or where he 
holds office under color of known 
election or appointment which is 


Rugg, 20 Fla, 


N.Y., 13 S.Ct. 1016, 1028, 149 U.S. j 
698, 37 L.Ed. 906. | 

33 C.J, p 927 note 3. 

United States: 

Commissioner as United States 
judge within meaning of Chi¬ 
nese Exclusion Act see Aliens § 
51 b (1). 

Judge within meaning of Chinese 
Exclusion Act see Aliens § 51 b 
( 1 ). 

69. U.S,—Birch v. Steele, Ala,, 165 
F. 577, 585, 91 C.C.A. 415. 

Pa.—Foust v. Commonwealth, 33 Pa. 
338, 340. 

70. U.S.—Robinson v. U. S., 42 Ct. 
Cl. 62, 55, 56. 

71. N.Y.—Trounstine v. Britt, 106 
N.E. 129, 131, 212 N.Y. 421. 

72. Ohio,—State v. Pattison, 76 N. 
B. 946, 948, 73 Ohio St 305. 

73. S.C.—^Appleby v. South Carolina 

& G. R. Co., 36 S.E. 109, 58 S.C. 
33. , 

11 C.J. p 227 note 71 [c]. 

XBEeauing of phrase 

A “judge at chambers** is simply 
a judge of a court of record acting 
out of court 

Ga.—Chapman v. Chatooga Oil-Mill 
Co., 96 S.E. 679, 680, 22 Ga.App. 
446. 
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the one hand, from a mere usurper of an office who 
undertakes to act without any color of right; and, 
on the other, from an officer de jure who is in all 
respects legally appointed and qualified to exercise 
the office.^® In order that there may be a de facto 
judge there must be an office which the law recog¬ 
nizes, and where a court has no legal existence 
there can be no judge thereof, either de jure or de 
facto.si There cannot be a de facto judge when 
there is a de jure judge in the actual performance 
of the duties of the office.^2 Mere possession of 
the office is not sufficient to make the incumbent a 
de facto judge to constitute him a de facto judge 
he must have color of title*^ or his possession must 
have been acquiesced in by the public generally.^^ 

Under these rules a judge -who holds over after 
his term has expired may be a de facto judge.^^ 
An unconstitutional statute is sufficient to give color 
of right or authority to elect or appoint a judicial 
officer, and a person elected or appointed by au¬ 
thority of such a statute is a de facto judge.^*^ 
In order to constitute a judge de facto, it is not nec¬ 
essary that he have color of appointment from a 


power having "actual” authority to make the ap¬ 
pointment, but it is sufficient that he has been ap¬ 
pointed by some power having "color” of authority 
to make it.^^ A judge who actively assumes the 
duties of his office after he has been appointed by 
the governor of the state,^9 or has been elected by 
the people,90 is at least a de facto judge even 
though facts aliunde might disclose irregularities in 
the appointmentOi or the election.92 

Both de jure and de facto judges must be in the 
actual exercise of the functions of the office, either 
by an absolute right or under a color of rightos 

The validity of the official acts of a judge de fac¬ 
to is considered infra § 52. 

h. Justice 

A justice is an officer appointed by proper authority 
to administer justice. 

A justice is an officer appointed by proper au¬ 
thority to administer justice a judicial officer ;95 
a person duly commissioned to hold courts or to try 
and decide controversies and administer the laws.^s 
The word “justice” may be used interchangeably 


void, which fact Is unknown to pub¬ 
lic.—^Mitchell Mill Remnant Corpo¬ 
ration V. Long, 3 S.W.2d 639, 223 Ky. 
242. 

80. Okl.—Corpus Juris cited iu 
Sheldon v. Green, 77 P.2d 114, 115, 
182 Okl. 208. 

33 C.J. p 925 note 52. 

81. U.S.—^Annoni v. Bias Nadars 
Heirs, C.C.A.Puerto Rico, 94 F.2d 
613. 

Ohio.—Coyne v. State, 153 N.R 876, 
22 Ohio App. 462. 

33 CJ. p 925 note 53. 

82. U.S.—Johnson v. Manhattan Ry. 
Co., D.C.N.T., 1 P.Supp. 809, re¬ 
versed on other grounds, C.C.A., 
61 P.2d 934, affirmed in part 53 
S.Ct 721, 289 U.S. 479, 77 L.Ed. 
1331. 

33 C.J, p 925 note 54. 

83- Neb.—^Hallowell v. Buffalo 
County, 162 N.W. 650, 101 Neb. 
250. 

Okl.—Sheldon v. Green, 77 P.2d 114, 
182 Okl. 208. 

84. Neb.—^Halloweli v. Buffalo 
County, 162 N.W. 650. 101 Neb. 
250. 

33 C.J. p 925 note 57. 

85. Neb.—^Hallowell v. Buffalo 
County, supra, 

33 C.J. p 925 note 58. 

QS, Okl.—Oklahoma Transp. Co. v. 

Lewis, 68 P.2d 128, 177 Okl, 106. 
Tenn.—Ridout v. State, 30 S.W.2d 
256, 161 Tenn. 248. 71 A.L.R. 830. 

8% Ill.—^Llnehan v. Travelers Ins. 
Co.. 18 N.E.2d 178, 370 Ill, 157. 


Mich.—^People v. Butkewicz, 193 N. 

W. 879. 223 Mich, 35. 

Miss.—Winn v. Eatherly, 192 So. 
431, 187 Miss. 159. 

N.Y.—666 West End Ave. Corpora¬ 
tion V. Deutsch, 238 N.T.S, 256, 
135 Mlsc. 707. 

Pa.—Commonwealth v. Ashe, Com. 

PI., 86 Pittsb.Leg.J. 600, 

33 C.J. p 925 note 59. 

88. Conn.—^Brown v. O'Connell, 36 
Conn. 432, 4 Am.R. 89. 

Mass.—Commonwealth v. J>i Stasio, 
8 N.E.2d 923, 297 Mass. 347, 113 
A.L.R. 1133, certiorari denied Di 
Stasio v. Commonwealth of Mas¬ 
sachusetts, 68 S.Ct. 50, 302 U.S. 
683, 82 L.Ed. 527 and 68 S.Ct. 370, 
302 U.S. 759, 82 L.Ed, 587. 

N.Y.—666 West End Ave. Corpora¬ 
tion V. Deutsch, 238 N.Y.S. 256, 135 
Misc. 707. 

Hrroneoos suspexisiou of incumbent 
Where a county judge was ap¬ 
pointed after a district judge sus¬ 
pended from office an elected county 
judge, and appellate court held that 
the orders of removal and appoint¬ 
ment were void, appointed judge was 
a de facto judge.—^Dismuke v. Reid, 
Tex.Civ.App., 188 S.W.2d 256. 

89. Miss.—^Upchurch v. City of Ox¬ 
ford, 17 So.2d 204, 196 Miss. 339. 

sa N.Y.—^People v. Baltusnik. 300 
j N.T.S. 669. 165 Misc. 173. 

9L 3&ack of qnalifloations 
[ Where appointee's appointment to 
I office of district judge was signed by 
governor and appointee took oath of 
I office, died statement thereof with 
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proper official, and thereafter active¬ 
ly assumed duties of office, duties 
were performed with a color of title 
to office, and appointee was a “de 
facto judge," notwithstanding he 
had not had four years* experience 
as a lawyer as required by constitu¬ 
tion.—Sheldon v. Green, 77 P.2d 114, 
182 Okl. 208. 

Nonresident of district 

Special judge appointed for par¬ 
ticular term by governor after res¬ 
ignation of regular judge was at 
least de facto judge even though he 
was not a resident of the district 
for which he wa^ appointed.—^Bird 
V. State. 122 So. 539, 164 Miss. 493. 

92. Tex.—White v. State, 34 S.W.2d 
286. 116 Tex.Cr. 562. 

Election nnder Inapplicable statute 
Where candidates for municipal 
judge engaged in secondary election 
under inapplicable statute, candidate 
declared elected and qualifying was 
held a “de facto officer."—Bergh v. 
Gibbs, 234 N.W. 616, 57 S.D. 634. 

93. Philippine.—^Luna v. Rodriquez, 
87 Philippine 186. 

94. Mo.—State v. O'Gorman, 75 Mo. 
370, 376. 

33 O.J. p 927 note 5. 

Associate justice see supra subdi¬ 
vision a of this section. 

95ta Ga.—Strauss v. Maddox, 34 S.E. 

355, 109 Ga. 223. 

33 C.J. p 927 note 6. 

96. Ga.—Strauss v. Maddox, supra. 
33 C.J. p 927 note 7« 
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with ‘‘judge,”97 it is a word of broader signifi¬ 

cation,9 8 and it is broad enough to include the 
judge of any court in the state.99 As used in stat¬ 
utes, the terra is generally construed as the equiva¬ 
lent of a “justice" of the peace.”i 

Justices of the quorum'* is a terra anciently used 
in England to denote a select number of justices, 
one or more of whom were required to be present 
for the transaction of all business by other justic- 
es.9 This class of justices has also existed in Mas¬ 
sachusetts and Maine.9 

''Police justice" is a term with a definite and well 
understood meaning.^ It may be used to designate 
a magistrate charged exclusively with the duties in¬ 
cident to the common-law office of a conservator or 
justice of the peace.^ 

c. Magistrate 

The term “magistrate” In a narrow or strict sense 
imports an Inferior Judicial officer, but In a general sense 
the term Imports a public officer exercising a public au¬ 
thority. 


It is difficult to give to the term “magistrate,” de¬ 
rived from the Latin “magistratus,”® any definite 
meaning.7 It may be used as a generic term^ with 
a general sense,9 or in a narrow or strict sense.^9 

In its narrow sense a magistrate is regarded, per¬ 
haps commonly so,^i as an inferior judicial offi- 
cer,i2 such as a justice of the peace a judicial 
officer having summary jurisdiction in matters of 
a criminal or quasi-criminal nature an officer 
having power to issue a warrant for the arrest of 
a person charged with the commission of a crime^^ 
or public offense.^® 

In its general sense the term imports a public of¬ 
ficer, exercising a public authority a public civil 
officer,i8 possessing such power, legislative, execu¬ 
tive, or judicial, as the government appointing him 
may ordain ;^9 a person clothed with power as a 
public civil officer.^O Accordingly, in its broader 
sense, the term may be employed as including an 


97. Ga.—Strauss v. Maddox, supra. 
33 C.J. p 927 note 8. 

98- Ark.—School Dlst. No. 18 v. 
Grubbs Special School Dist., 43 
S.W.2d 765, 184 Ark. 863. 

99. Ga.—Strauss v. Maddox, 34 S.B. 

355, 109 Ga. 223. 224. 

33 C.J. p 927 note 9. 

Judicial officers and magistrates 
Ark.—School Dist. No. 18 v. Grubbs 
Special School Dist., 43 S.W.2d 765, 
766, 184 Ark. 863. 

1. Vt—Hogle V. Mott, 20 A. 276, 62 
Vt. 255, 22 Am.S.R. 106. 

35 C.J. p 449 note 4 [aj. 

2. Colo.—Snider v. Rinehart, 81 P. 
716, 718, 18 Colo. 18. 

Me.—Gilbert v. Sweetser, 4 Me. 483, 
484. 

2. Me.—Gilbert v. Sweetser, supra. 

4. N.D.—McDermont v. Dinnie, 69 
N.W. 294, 6 N.D. 278. 

5, N.D.—^McDermont v. Dinnie, su¬ 
pra. 

^3 C.J. p 927 note 12. 

Police Judge as clerk of court see 
Clerks of Courts S 1. 

•6. Ark.—^Martin v. State, 32 Ark. 
124, 127. 

■7. Mass.—Scanlan v. Wright, 30 
Mass. 523, 528, 25 Am.D. 844. 

:33 C.J. p 927 note 14. 

2. Colo.—People v. Curly, 5 Colo. 
412, 416. 

Mass.—Scanlan v. Wright, 80 Mass. 
528, 528, 25 Ain.D. 344. 

-9. U.S.—Compton v. State of Ala¬ 
bama. Ala., 29 S.Ct. 605, 214 U.S. 
1, 63 L.Bd. 885, 16 AniLCas. 1098. 
.83 C.J. p 927 note 16^ 


“Committing magistrate” defined see 
Criminal Law § 334 a. 

Coroner as magistrate see Coroners 

§ 12 . 

Jurisdiction of magistrate to ex¬ 
amine and commit persons charged 
with crime see Criminal Law § 
334. 

“Magistrate” within: 

Fire insurance policy requirement 
of certificate of magistrate in 
connection with proof of loss see 
Insurance § 1022. 

Statutes authorizing summary tri¬ 
al for minor offenses and trivial 
breaches of peace see Criminal 
Law § 368. 

Statutory requirement of affidavit 
in extradition proceedings see 
Extradition § 14. 

10- U.S.—Compton v. State of Ala¬ 
bama, supra. 

Ark,—^Martin v. State, 32 Ark. 124, 
127. 

11- D.C.—^Marks v. Eckerman, 23 F. 
2d 761, 762, 57 App.D.C. 340. 

33 C.J. p 928 note 18. 

12. D.C.—^Marks v. Eckerman, su¬ 
pra, 

33 C.J. p 928 note 19. 

13. U.S.—Compton v. State of Ala¬ 
bama, Ala., 29 S.Ct 605, 214 U.S. 
1, 63 L.Ed. 885, 16 Ann.Cas. 1098. 

D.C.—^Marks v. Eckerman, 23 P.2d 
761, 762, 67 App.D.C. 340. 

14. Fla.—^Kurtz v. State, 22 Fla. 36, 
44, 1 Am.S.R. 173. 

15. Pa.—Commonwealth v. Temple¬ 
ton, 33 Pa.Co. 415. 

16. Cal.—^People v. Swain, 90 P. 720, 
5 Cal.App. 421. 

17- Mass.—Scanlan v. Wright, 13 
Pick. 523, 528, 25 Am.D. 344. 
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Faxticular officers 

Generally those designated as 
magistrates by the law of New York 
are: Justices of the supreme court, 
judges of city courts, county and 
special county judges, city judges 
of the City of New York, judges of 
the court of general sessions in the 
city and county of New York, jus¬ 
tices of the peace, police and other 
special justices appointed or elect¬ 
ed in a city, village or town, and 
mayors and recorders of cities.— 
State ex rel. Miller v. McLeod, 194 
So. 628, 629. 142 Fla. 254. 

Statutory definitioii 

“The word ‘magistrate’ when used 
to designate a person having judi¬ 
cial authority may be construed to 
mean a justice of the supreme court, 
a superior judge, a judge of the 
county court, a chancellor, a jus¬ 
tice of the peace or a municipal 
judge, as the context may require.” 
—Deering v. Mount, 22 S.E.2d 828, 
831, 194 Ga. 833. 

118. D.C.—Marks v. Eckerman, 23 F. 

2d 761, 762, 57 App.D.C. 340. 

33 C.J. p 928 note 24. 

19. D.C.—^Marks V. Eckerman, su¬ 
pra. 

33 C.J. p 928 note 25. 

Persons with strictly executive du¬ 
ties 

The appellation of “magistrate” is 
not confined to justices of the peace, 
and other persons, ejusdem generis, 
who exercise general judicial pow¬ 
ers; it includes others whose duties 
are strictly executive.—^Marks v. 
Eckerman, supra—33 C.J. p 928 note 
25 [a]. 

20. Fla.—State ex reL Miller v. Mc¬ 
Leod, 194 So. 628, 630, 142 Fla. 
254. 
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alderman,*^ a burgess of a borough,^2 a city judge 
and ex officio justice of the peace,^^ a consul,24 a 
judge of a municipal court,25 a justice of the 
peace,26 a notary public,27 a police judge,28 a police 
magistrate,28 and a trial justice.20 

On the other hand, in its narrower sense, it may 
be employed as not including a clerk of the county 
court,21 a district attorney,22 or a notary public.23 

**Magistracy/* In its most enlarged signification, 
this term includes all officers, legislative, executive, 
and judicial In a more confined sense, it signifies 
the body of officers whose duty it is to put the laws 
in force, as judges, justices of the peace, and the 
like. In a still narrower sense, it is employed to 
designate the body of justices of the peace. It is 
also used as meaning the office of a magistrate.24 

**Police magistrate** is a term with a definite and 
well-understood meaning.25 The term, without oth¬ 
er legal definition, supposes some officer of the state, 
or some municipal division thereof, invested with 
authority, executive or judicial, relating to the ad¬ 
ministration of police or municipal laws.^® More 
specifically, a police magistrate is an inferior judi¬ 
cial magistrate, whose jurisdiction, in the absence 
of constitutional or statutory extensions, is con¬ 
fined to criminal cases arising under the ordinanc¬ 
es and regulations of a municipality,87 

**Presiding magistrate** is equivalent to ‘^presiding 

justice.”28 

(L Ordinary 

''Ordinary” is a civil law term for any Judge who has 
authority to take cognizance of causes by hia own right 


and not by deputation. In American law the term sig¬ 
nifies a Judicial officer. In several of the states clothed* 
by statute with powers with regard to probate, guardian¬ 
ship, etc. 

“Ordinary*’ is a civil-law term,2 8 from “ordinari- 
us,”^® for any judge wffio has authority to take cog¬ 
nizance of causes in his own right, and not by depu- 
tation.4l By the common law, it is taken for him 
who has ordinary or exempt and immediate juris¬ 
diction in causes ecclesiastical.'^2 it indicates the 
higher judicial office in probate or other ecclesiasti¬ 
cal jurisdictions, in opposition to that of a subordi¬ 
nate official, extraordinarily appointed to exercise 
such jurisdictions.^8 i^ American law the term sig¬ 
nifies a judicial officer, in several of the states 
clothed by statute with powers with regard to wills, 
probate, administration, guardianship, etc.44 An 
ordinary is considered as a judicial officer,45 a 
judge,46 exercising judicial authority.“^7 An ordi¬ 
nary of a county is a county officer.48 

Ordinary as clerk of court is discussed in Clerks 
of Courts § L 

e. Eecorder 

"Recorder” is a name given to a magistrate, In the 
Judicial systems of some states, who has a criminal 
Jurisdiction analogous to that of a committing magis¬ 
trate, usually a limited civil Jurisdiction, and sometimes; 
authority in special classes of cases. 

“Recorder” is a name given to a magistrate, in 
the judicial systems of some of the states, who has 
a criminal jurisdiction analogous to that of a po¬ 
lice judge or other committing magistrate, and usu¬ 
ally a limited civil jurisdiction, and sometimes au¬ 
thority conferred by statute in special classes of 


N.M.—Golden v. Golden, 68 P.2d 928, 
931, 41 N.M. 356. 

33 C.J. p 928 note 26. 

21. U.S.—Gordon v, Hobart, C.C,Me., 

10 F.Cas.No.5,609, 2 Sumn. 401, 
405. 

22. Pa.—^Kittanningr ▼. Bums, 47 
Pa.Super. 540—Commonwealth v. 
Templeton, 33 Pa.Co. 416. 

23. Fla.—State V. Allen, 92 So, 165, 
83 Fla. 655. 

24. Mass.—Scanlan v. Wright, 13 
Pick. 523, 628, 25 AnuD. 344. 

25. Me.—Sprague v. Androscoggin 
Co., 71 A, 1090, 104 Me. 352. 

26. Utah.—Tearian v, Speirs, 10 P. 
609, 4 Utah 385, rehearing denied 

11 P. 509, 4 Utah 385. 

33 C.J. p 928 note 32. 

All Justices of the peace are mag¬ 
istrates.—Camell v. State, TO S.W.2d 
152, 153, 126 Tex.Cr. 104. 

27. U.S.—Compton v. State of Ala¬ 
bama, Ala., 29 S.Ct. 605, 214 U.S. 
1, 63 KEd. 885, 16 Ann.Caa. 1098. 


28. U.S.—U. S. V. Viess, D.aWash., 
273 F. 279, 281. 

29. Fla.—^Kurtz v. State, 22 Fla. 36, 
44, 1 Am.S.R. 173. 

30. Me.—Sprague v. Androscoggin 
County, 71 A. 1090, 1091, 104 Me. 
352. 

31- OkL—^Bowen ▼. State, 116 P. 
376. 5 OkLCr. 605. 

32. N.T.—People v, Randazzio, 87 
N.E. 112, 194 N.T. 147. 

33. 6a.—^Deering v. Mount, 22 S.E. 
2d 828, 831, 194 Ga. 833. 

33 C.J. p 928 note 39. 

34. N.M.—Corpus Otizis guoted In 
Golden v. Golden, 68 P.2d 928, 930, 
41 N.M. 356. 

38 CJr. p 332 note 80. 

35. N.D.—^McDermont ▼. Dinnie, 69 
N.W. 294, 6 N.D. 278. 

36. Colo.—^People v. Curley, 6 Colo. 
412, 416. 

37. N.T.—^Wenzler t. People, 58 N. 
Y. 616, 530. 

33 C.J. p 928 note 43. 
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38- Cal.—^Bean ▼. Loryea, 22 P. 513,. 
81 Cal. 151. 

39. N.Y.—Matter of Martin, 141 N. 
T.S. 784, 788, 80 Misc. 17. 

S.C.—Hays v. Harley, 8 S.C.L. 267,. 
269. 

40. N.T.—Matter of Martin, 141 N. 
T.S. 784, 788, 80 Misc. 17. 

41. S.C.—Hays v. Harley, 8 S.C.L.. 
267, 269. 

42. S.C.—^Hays v, Harley, supra. 

43. N.T.—Matter of Martin, 141 N- 
T.S. 784, 80 Misc. 17. 

44. Black L.D. 

33 C-J. p 928 note 50. 

45. S.C.—Hays v. Harley. 8 S.C.L,. 
267, 269. 

46;. Ala.—Barrow v. Barrow, 78 So., 
383, 384, 201 Ahu 477. 

33 C.J. p 924 note 30. 

47. S.C.—^Hays v. Harley, 8 S.C.B.. 
267. 

48., Ga.—-Bee ▼. Byrd, 151 S.E. 28,. 
169 Ga. 622. 
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proceedings a judicial officer in many cities, 
whose jurisdiction is chiefly confined to the trial of 
criminal prosecutions^^ and whose office is analo¬ 
gous to that of a police judge also any person 
authorized to hold municipal court.52 A recorder 
of a city may53 or may not^^ be included within 
the term “judge” depending on the context in which 
the term “judge” is used. 


f. Surrogate 

"Surrogate” Is the name given In some of the states 
to the judge or judicial officer who has the administra¬ 
tion of probate matters, guardianships, etc. 

“Surrogate” is the name given in some of the 
states to the judge or judicial officer who has the 
administration of probate matters, guardianships, 
etc.^® 


n. THE OFFICE OF JUDOE 


§ 3. Nature 

The character of the office of a fudge 1$ generally 
determined by the nature of the powers it contains and 
the duties it imposes. A judge, at least to the extent 
that he exercises judicial functions, is a judicial offi¬ 
cer, and his duties other than judicial do not deprive 
him of his Judicial status. 

The character of the office of a judge is gener¬ 
ally determined by the nature of the powers it con¬ 
tains and the duties it imposes, as specified by the 
constitutional or statutory provisions creating the 
office.56 A judge, at least to the extent that he ex¬ 


ercises judicial functions,is a judicial officer, 53 
and his duties other than judicial do not deprive 
him of his judicial status.®^ 

Judges, when considered as a part of the judicial 
system of the state and one of the means and in¬ 
strumentalities for administering the government 
of the state, have been classified as state officers®® 
in certain senses of the term,®i as distinguished 
from merely local officers, such as county,®^ bor¬ 
ough,®® or city®^ officers, at least to the extent that 


49. Black L.D. 

33 C.J. p 929 note 64. 

50. Cal.—In re Baxter, 86 P. 998, 3 
CaLApp. 716. 

61. Or.—^Wong Sing v. Independ¬ 
ence, 83 P. 387, 388, 47 Or. 231. 

53 C.J. p 600 note 90. 

52. Ala.—Leigeber v. State, 85 So. 

126, 17 Ala,App, 651. 

63. La—State v. Grand jean, 26 So. 

940, 51 LaAnn. 1099. 

N.J.—Rogers v. Taggart, 194 A. 164, 
118 N.J.Law 542, affirmed 199 A. 
47. 120 N.J.Law 243. 

Recorder of tbe mayor’s court 
Pa.—Commonwealth v. Conyngham, 
65 Pa. 76, 83. 

54. N.T.—^People v, Goodwin, 60 
BP-b. 662, 566. 

33 C.J p 926 note 46. 

A recorder of a municipal court is 
not a judicial officer.—^Morrison v. 
McDonald, 21 Me. 660, 665. 

66. Black L.D. 

33 C.J. p 929 note 68. 

Distinguished from "ordinary” 

The surrogate is not the *‘ordi- 
nary" in matters falling under the 
probate jurisdiction.—^Matter of 

Martin, 141 N.Y.S. 784, 80 Misc. 17. 
60. Okl.—Chickasha Cotton Oil Co. 

V. Lamb, 114 P. 333, 28 Okl. 275. 

S3 C.J. p 929 note 72. 

Independence of Judicial office 

Constitutional and statutory provi¬ 
sions concerning judicial office mani¬ 
fest intent that judiciary be inde¬ 
pendent, that its function be a direct 
manifestation of state’s sovereignty, 
and that it should not be a mere em¬ 
ployment subject to control of any 
other than occupant of office itself. 


—McKinley v. City of Chicago, 10 N. 
E.2d 689, 291 IlLApp. 571, reversed 
on other grounds 16 N.E.2d 727, 369 
Ill. 268. 

57. Pa.—^Renshaw v. Philadelphia, 
93 A- 1080, 248 Pa. 374. 

33 CJ. p 929 note 73. 

68. N.Y.--Schieffelin v. Leary, 220 
N.Y.S. 587, 219 App.Div. 660. 

33 C.J. p 929 note 74. 

Held judicial officers 

(1) Judge of municipal court.— 
Parragut v. City of Tampa, Pla., 22 
So.2d 645. 

(2) Police judge.—^People v. Hen¬ 
ry, 62 Cal. 557. 

(3) Surrogate.—^Prendergast v. 
Cohalan, 166 N.Y.S. 263, 179 App.Div. 
883—33 C.J. p 929 note 72 [a]. 

(4) Vice chancellor.—In re New 
Jersey State Bar Ass’n, 168 A. 794, 
114 N.J.Eq. 261. 

53. Tenn.—State v. Glenn, 7 Heisk. 
472. 

Administrative officer 

The trial judge is an administra¬ 
tive as well as a judicial officer.— 
Hanson v. Johnson, 23 P.2d 333, 143 
Or. 5-32. 

60. Mich,—^Murtha v. Lindsay, 163 
N.W. 245, 246, 187 Mich. 79. 

Minn.—State ex rel. Peterson v. 

Bensel, 259 N.W. 389, 194 Minn. 65. 
N.Y.—In re Adler, 173 N.B. 265, 254 
N.Y. 375, reargrument denied Adler 
V. Berkowitz, 175 N.B. 323, 255 N. 
Y. 583—Schieffeiin v. Leary, 220 
N.Y.S. 687, 219 App.Div. 660. 

Okl.—Grayson v. Perryman, 106 P. 

954. 956, 25 Okl. 339. 

Tenn.—Dykes v. Hamilton County, 
i 191 SW.2d 155. 
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Wis.—In re Janitor of Supreme 
Court, 36 Wis. 410. 

33 C.J. p 930 notes 78, 79. 

Held state officers 

(1) Supreme court justice.—Bay¬ 
less V. Kornegay, 21 P.2d 481, 163 
Okl. 184. 

(2) Surrogate.—^La Rocca v. 
Plynn, 177 N.E. 290, 257 N.Y. 5—Kel¬ 
ly V. Commissioner of Records, Sur¬ 
rogate’s Court, New York County, 
6 N.Y.S.2d 936, 255 App.Div. 743, af¬ 
firmed Kelly V. Commissioner of Rec¬ 
ords, Surrogate’s Court, New York 
County, 12 N.Y.S.2d 607, 256 App.Div. 
761—Prendergast v. Cohalan, 166 N. 
Y.S. 263, 179 App.Div. 883. 

61. Minn.—^Brown v. Smallwood, 
153 N.W. 953, 130 Minn. 492, L.R. 
A.1916B 931, Ann.Cas.l917C 474. 

N.Y.—^Kelly v. Commissioner of 
Records, Surrogate’s Court, New 
York County, 6 N.Y.S.2d 936, 255 
App.Div. 743, affirmed Kelly v. 
Commissioner of Records, Sur¬ 
rogate’s Court, New York County, 
12 N.Y.S.2d 607, 256 App.Div. 761 
—Prendergast v. Cohalan, 16$ N. 
Y.S. 263, 179 App.Div. 883. 

; Tenn.—Dykes v, Hamilton County, 

1 191 S.W.2d 155. 

i Wis.—State v. Buer, 182 N.W. 855, 

I 858, 174 Wis. 120. 

33 C.J. p 930 note 80—15 C.J. p 483 
notes 26-28. 

63- N.Y.—Matter of Richards, 167 

N.Y.S. 152, 179 App.Div. 823, af¬ 
firmed 117 N.B. 615, 221 N.Y. 684. 
33 C.J. p 930 note 81. 

64. Me.—Howard v. Harrington, 96 
A. 769, 114 Me. 443. 

Minn.—State ex rel, Peterson v. 
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they perform state functions.^® However, within 
the intent and purpose of various constitutional and 
statutory provisions, particular judges have been 
held not to be state officers,®^ and have been held 
to be county,®'^ city,®^ qj- municipal®^ officers. Judg¬ 
es may occupy a dual position, performing both state 
and local functions, and serving both state and lo¬ 
cal purposes;^® and, in such case, they may be re¬ 
garded as both state and local officers.^^ 

Where the office is created or recognized by the 
constitution of the state, it is, of course, a consti¬ 
tutional office and the judge is a constitutional of¬ 
ficer and, where the office is created by statute, 
it is not a constitutional, but a statutory, office.^^ 
A judicial office created by a city council is not a 
constitutional office.*^^ 

Under the meaning given to the term ^'public of¬ 
ficer” as found in some constitutional provisions, it 
has been held that a county judge is a public offi- 


cer.75 Judges, however, may not be included with¬ 
in the term “public officers” in the generic sense 
of that term.7® 

Judge as a peace officer within statutory provi¬ 
sions excepting certain persons from the prohibi¬ 
tion of carrying or possessing weapons is discussed 
in the C.J.S. title Weapons § 9, dso 68 CJ. p 37 
note 43 [b], note 45 [a]. 

§ 4. Creation and Regulation in General 

The office of judge may be created directly by the 
constitution, or by statutory provision If the power Is 
delegated to the legislature, or by the governor or local 
authorities If permitted by the constitution or the leg¬ 
islature. The exercise of the power to create the office 
must be In accordance with the constitution or the stat¬ 
utes under which creation of the office Is authorized. 

The right to hold the office of judge, from what¬ 
ever source that right is derived, depends on the ex¬ 
istence of the office where a court has no legal 


Bensel, 259 N.W. 389, 194 Minn. 
55. 

N-T.—La Rocca v. Flynn, 177 N.E. 
290, 257 X.T. 5—In re Adler, 173 
N.R 265, 254 N.T. 375, rearffument 
denied Adler v. Berkowitz, 175 N. 
E. 323, 255 N.Y. 583—Kelly v. 
Commissioner of Records, Sur¬ 
rogate’s Court, New York County, 
6 N.Y.S.2d 936, 255 App.Div. 743, 
affirmed Kelly v. Commissioner of 
Records, Surrogate’s Court New 
York County, 12 N.Y.S.2d 607, 256 
App.Div. 761—^Prendergast v. Co- 
halan, 166 N.Y.S. 263, 179 App.Div. 
883. 

€5. Wash.—^In re Salary Super. Ct 
Judges, 114 P. 929. 82 Wash. 523. 
33 C.J. p 930 note 83. 

MizListexial duty is. rscoxuLt of bal^ 
lots 

In the performance of a minis¬ 
terial duty of certifying that a re¬ 
count of ballots for a county office 
took place in his presence, a district 
judge is not a state officer, and his 
status is not more than that of a re¬ 
count official.—State v. Helmick, 294 
P. 316, 35 N.M. 219. 

€6. Mich.—Secord v. Foutch, 6 N.W. 
110, 44 Mich. 89. 

Mo.—State ex rel. Rucker v. Hoff¬ 
man, 288 S.W. 16. 17, 313 Mo. 667, 
transferred, see, App., 294 S.W. 
429—Hill V. Hopson, 120 S.W. 29, 
221 Mo. 103, transferred, see 131 
S.W. 357, 150 Mo.App. 511—State 
ex rel. Holmes v. Dillon, 2 S.W. 
417, 90 Mo. 229. 

N.J,—^Klair v. Bacharach, 159 A, 538, 
10 N.J.Misc. 448. 

Okl.—^McCain v. State Election 
Board, 289 P. 769, 144 OkL 85. 

Tex.—Bostic v. County Judge of 
Rockwall County, 195 S.W. 186, 108 
Tex 421— H a m ilton v. Monroe, 


Civ.App., 287 S.W. 304, error dis¬ 
missed 287 S.W. 306, 115 Tex. 153. 
Wash.—State v. Hum, 180 P. 400, 
403, 106 Wash. 362. 

33 C.J. p 930 note 90. 

Surrogate 

Under the Public Officers* Law de¬ 
fining “state officer** and “local offi¬ 
cer,’* and referring to the place of 
filing oath of office, a surrogate is a 
“local officer.’’—^In re Pardee’s Es¬ 
tate, 16 N.Y.S.2d 10, affirmed 18 N. 
Y.S.2d 413, 259 App.Div. 101. 

©7, Ala.—^Hawkins v. Jefferson i 

County, 169 So. 720, 723, 233 Ala. I 
49. 

Idaho.—State v. McDermott, 17 P. 

2d 343, 345, 52 Idaho 602. 

HL—^Abbott V. Adams County, 214 
I11.APP. 201. 

Tex.—State v. Valentine, Civ.App., 
198 S.W, 1006, 1007, error refused. 
33 C.J. p 930 note 91—16 C.J. p 483 
notes 29, 30. 

68. Ill.—Franklin v. Westfall, 112 
N.E. 974, 273 IlL 402—Dashney v. 
Hayes, 267 IlLApp. 420. 

33 C.J. p 930 note 92. 

60. Del.—State v. Churchman, 51 A. 

49, 19 Del. 361. 

33 C.J. p 931 note 93. 

Held znnniclpal officers 

(1) Police judge or justice. 

Cal.—People v. Henry, 62 Cab 557. 
N.J.—Perry v. Bianchi, 114 A. 452, 96 
N.J.Law 113—^B^laip v. Bacharach, 
159 A. 538, 10 N.J.Misc. 448. 

(2) Recorder of city.—^Rogers v. 
Taggart, 194 A. 164, 118 N.J.Law 542, 
affirmed 199 A. 47, 120 N.J.Law 243. 
70. Wash.—State ex rel. Edelstein 

V. Foley, 107 P.2d 901, 6 Wash,2d 
444. 

33 C.J. p 930 note 84. 

Hutles of municipal judge are mu¬ 
nicipal when enforcing city ordi¬ 

954 


nances, but governmental when act¬ 
ing as ex officio justice of peace or 
committing magistrate.—^Ex parte 
Boalt, 260 P. 1004, 123 Or. 1. 

71. A superior court judge is both a 
state officer and a county officer.— 
State ex rel. Edelstein v. Foley, 107 
P.2d 901, 6 Wash.2d 444—State ex 
rel. Lawler v. Grant, 34 P.2d 355. 178 
Wash. $1—State ex rel. Pischue v. 
Olson, 21 P.2d 616, 1T3 Wash. 60— 
In re Salary Super, Ct. Judges, 144 
P. 929, 82 Wash. 623. 

72. N.J.—Scranton Button Co. v. 
Neonlite Corporation of America, 
149 A. 369, 105 N.J.Eg. 708—In re 
Vice Chancellors, 148 A. 670, 105 
N.J.Eq. 759. 

33 C.J. p 931 note 94. 

73. Mont.—State ex reL Ryan v. 
Norby, 165 P.2d 302. 

Ohio.—State ex rel. Gustafson v. 
Krause, App., 34 N.B.2d 58, af¬ 
firmed 1 N.B.2d 937, 131 Ohio St. 
97, 

33 C.J. p 931-note 95. 

74. Ala.—Wilkinson v. Birmingham, 
68 -So. 999, 193 Ala. 139. 

75. Colo.—^Henderson v. Boulder 
County, 117 P. 997, 51 Colo. 364. 

76. Pa-—Commonwealth v, Mathue, 
59 A. 961. 210 Pa. 372. 

77. Ind.—State v. Mount, 61 N.K 
417, 151 Ind. 679. 

Ohio.—State ex rel. Krieg v. Matia, 
37 N.E.2d 53, 133 Ohio St. -504— 
State ex rel, Krieg v. Board of 
Elections of Cuyahoga County, 
App., 40 N.E.2d 859. 

Abolition of court 
When a court is abolished, the ten¬ 
ure of the judge, whether or not 
serving, falls with it.—O’Connor v. 
Greene, 21 N.Y.S.2d 631, 174 Misc. 
597. 
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existence there can be no judge thereof, either de 
jure or de facto, as discussed supra § 2 a. The of¬ 
fice of judge may he created directly by the con¬ 
stitution,*^ S or by statutory provision, provided the 
power is delegated to the legislature or it may 
be provided for by constitutional or statutory pro¬ 
visions which permit the governor,^® or local au¬ 
thorities acting for cities, counties, townships, etc.,Sl 
to create the office. Local authorities cannot create 
the office of judge in the absence of constitutional 
or statutory permission this permission must be 
clearly granted.83 The exercise of the power to 
create the office must be in accordance with the 


constitution®^ or the statutes®® under which crea¬ 
tion of the office is authorized. 

In the absence of constitutional inhibition the 
number of judges to a district is within the discre¬ 
tion of the legislature;®® and, in the manner per¬ 
mitted by the constitution,®*^ it may increase®® or 
diminish®® the number of judges, or may, by lim¬ 
iting the extent of a circuit, limit the jurisdiction 
of its judges.®® Increasing the number of judges 
in a court does not create a distinctively new office, 
but adds to the number of offices previously exist- 
ing.®i A statute designating or authorizing a 
judge to act as presiding judge does not create an 


78. N.J.—Schalk v. Wrightson, 32 
A. 820, 58 N.J.Law 50. 

33 O.J. p 931 note 2. 

79. N.J.—Goldberger v. City of 
Perth Amboy, 197 A. 267, 16 N.J. 
Misc. 84. 

N.T.—O’Connor v. Greene, 21 N.Y.S. 

i2d 631, 174 Misc. 697. 

Tenn.—State ex rel. v. Link, 111 S. 
W.2d 1024, 172 Tenn. 258^aldwell 
V. Lyon, 80 S.W.2d 80, 168 Tenn. 
607, lOO A.L.R. 1152. 

33 C.J. p 931 note 3. 

Vice chancellor 

Intention of legislature In creating 
vice chancellor’s office was to au¬ 
thorize chancellor to appoint high 
master by appropriate name, with 
compensation provided by state com¬ 
mensurate with services.—In re Vice 
Chancellors, 148 A. 570, 105 N.XEq. 
759. 

BO. Pla.—^In re Advisory Opinion to 
Governor, 136 So. 62'3, 101 Fla. 
1510—In re Advisory Opinion to 
Governor, 113 So. 115, 93 Fla. 1024 
—In re Advisory Opinion to Gov¬ 
ernor, 97 So. 127, '86 Fla. 505. 

81- N.J.—^Van Saun v. Township 
Committee of Pequannock Tp., 160 
A. 770, 8 N.XMisc. 486. 

N.T.—^La Rocca v. Flynn, 177 N.B. 
290, 257 N.T. 6. 

Or.—^Ex parte Boalt, 260 P. 1004, 
•123 Or. 1. 

82. Ark.—Rose v. Brickhouse, 34 S, 
■W.2d 472, 182 Ark. 1105. 

N.M.—Stout V. City of Clovis, 16 P. 

2d 936, 37 N.M. 30. 

N.T.—Susswein v. Frankel, 253 N.T. 
S. 192. 141 Misc. 332, affirmed 254 
N.T.S. 942, 234 App.Div. 873. 

Ohio.—Coyne v. State, 163 N.E. 876, 
22 Ohio App. 462. 

83. N.M.—Stout V. City of Clovis, 16 
P.2d 936, 37 N.M. 30. 

84. Tenn.—Gouge v. Mclnturif, 90 
S.W.2d 753, 169 Tenn. 678, modified 
on other grounds 92 S.W.2d 198, 
•170 Tenn. 72. 

33 aj. p 931 note 4. 


Statutes held constitutional 
N.J.—Cole V. Corlo, 146 A. 428, 105 
N.J.Law 611. 

Tenn.—Caldwell v. Lyon, 80 S.W.2d 
80, 168 Tenn. 607, 100 A.L.R. 1152. 
Statutes held unconstitutional 
Okl.—^Nichols V. Levy, 1 P.2d 766, 
151 Okl. 245. 

33 O.J. p 931 note 16 [a], [b] (1). 

85. Ariz.—Collins v. Krucker, 104 
P,2d 176, 56 Ariz. 6. 

Conditions precedent 
Under the statute providing that 
in each county having a census enu¬ 
meration of not less than thirty 
thousand Inhabitants, and a majori¬ 
ty fraction of thirty thousand, there 
shall be, on a petition therefor by 
the board of supervisors to the gov¬ 
ernor and his approval, an additional 
judge of the superior court for each 
additional thirty thousand inhabi¬ 
tants or majority fraction thereof, 
action of the board and the governor 
are “conditions precedent” to the 
appointment of a second judge.—Col¬ 
lins V. Krucker, supra. 

86. Idaho.—Streeter v. MacLane, 
112 P. 1042. 19 Idaho 229. 

33 C.J. p 931 note 6. 

Number dependent on size of city 
Under some statutes the number 
of judges to which a city is entitled 
may be dependent on its size.—Wal¬ 
lace V. Payne, 241 P. 879, 197 Cal. 
539. 

87. Ohio.—State ex rel. Gustafson 
V. Krause, App., 34 N.E.2d 58, af¬ 
firmed 1 N.E.2d 937, 131 Ohio St. 
97. 

33 'C.J. p 931 note 6. 

88. Ala.—^Ex parte Johnson, 84 So. 
803, 203 Ala. 579, 

Fla.—^In re Advisory Opinion to Gov¬ 
ernor, 113 So. 113, 93 Fla. 948. 
Neb.—In re Groff, 33 N.W, 426, 21 
Neb. 647, 59 Am.R. 859—State v. 
Stevenson. 25 N.W. 585, 18 Neb. 
416. 

Ohio.—State v. Brown, 38 Ohio St. 
344—State ex rel Gustafson v. 
Krause, App., 34 N.E. 2d 58, af¬ 
firmed 1 N.B.2d 937, 131 Ohio St. 
97. 


Okl.—Munroe v. McNeill, 255 P. 150, 
122 Okl. 297—In re Byrd, 122 P. 
516, 31 Okl. 549. 

Or.—Ex parte Boalt, 260 P. 1004, 123 
Or. 1. 

Pa.—Commonwealth ex rel. Bell v. 
Hyneman, 88 A. 1015, 242 Pa. 244, 
followed in Commonwealth ex rel. 
Bell V. Finletter, 88 A. 1023, 242 
Pa. 266, Commonwealth ex rel. 

Bell V. Stewart, 88 A 1023, 242 
Pa. 267, Commonwealth ex rel. 

Bell V. McCullen, 88 A 1023, 242 
Pa. 267, Commonwealth ex rel. 

Bell V. Dougherty, 88 A 1023, 242 
Pa. 268. 

Wash.—State v. McBride, 70 P. 25, 
29 Wash. 335. 

15 C.J. p 870 note 70. 

More than one judge 

The legislature may provide for 
more than one judge to a district.— 
Oklahoma City Land & Development 
Co. V. Hare,’ 168 P. 407, 66 Okl. 190— 
33 C.J. p 931 note 8, 

89. N.J.—Schalk v. Wrightson, 32 A 
820, 58 N.J.Law 50. 

Ohio.—State ex rel. Krieg v. Matia, 
37 N,E.2d 53, 138 Ohio St. 504— 
State ex rel. Krieg v. Board of 
Elections of Cuyahoga County, 
App., 40 N.E.2d 859—State ex rel. 
Gustafson v. Krause, App., 34 N. 
E.2d 68, affirmed 1 N.E.2d 937, 131 
Ohio St. 97. 

15 C.J. p 870 note 71. 

Abolition of office of judge see in¬ 
fra § 5. 

Reduction and reapportionment con¬ 
stitutional and statutory provi¬ 
sions construed 

Fla.—State ex rel. Landis v. Thomp¬ 
son, 163 So. 270, 120 Fla. 860— 
State ex rel. Landis v. Bird, 163 So. 
248. 120 Fla. 780. 

Ohio.—State ex rel. Krieg v. Board 
of Elections of Cuyahoga County, 
App., 40 N.E.2d 859. 

33 C.J. p 931 note 16 [b]. 

90. Mo.—State v. Laughlin, 75 Mo. 
147. 

91. Iowa.—Schaffner v. Shaw, 180 
N.W. 853, 191 Iowa 1047. 
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office separate and apart from his office as judge of 

the court.^2 

If, in a statute creating the office of a judge, the 
unconstitutional part can be separated from the val¬ 
id parts, the latter will stand.^3 jhe rule that, if 
it is possible to reconcile two statutes, one will not 
be held to repeal the other as discussed in the C 
J.S. title Statutes § 288, also 59 CJ. p 905 note 22 
et seq, applies to statutes relating to control and 
regulation of the office of judge.^^ If the law is 
that there can be but one judge of a judicial dis¬ 
trict, two statutes each providing for one judge 
would be in conflict, and the last statute will repeal 
the first.95 If, however, there may be more than 
one judge to the district, a statute merely providing 
for the appointment of a second judge is not neces¬ 
sarily a substitute for the statute which provided 
for the appointment of the first.®® 

The validity of statutes conferring judicial pow¬ 
ers on judges, as contradistinguished from courts, 
is discussed infra § 40. 

§ 5. Abolition 

Generally the office of Judge may be abolished by the 
authority which created it. 

When the office of judge is created by the con¬ 


stitution, it caimot be abolished by the legislature,®'^ 
and, in like manner, when the office is created by 
the legislature it cannot be abolished by local au¬ 
thority acting for a city, county, township, etc.,®® 
unless express statutory permission is given.®® The 
legislature cannot terminate the office of a judge 
elected or appointed under a constitutional law for 
a constitutional term by devolving the duties of 
the office on another official.i Where the constitu¬ 
tion establishes the office, but does not fix the num¬ 
ber of judges, the legislature may abolish unneces¬ 
sary judges by abolishing districts, or by providing 
that successors shall not be appointed for the super¬ 
numerary judges.^ 

Pursuant to the rule that the power which cre¬ 
ates an office may abolish it, as discussed in the C 
J.S. title Officers § 10, also 46 C.J. p 934 note 71, 
when the office of a judge is created by statute un¬ 
der the authority of the constitution,® or by city, 
county, or township officials under authority of con¬ 
stitutional or statutory provisions,^ it may be abol¬ 
ished in the manner in which it was created. Where 
the constitution authorizes the legislature to in¬ 
crease the number of judges from time to time, 
and the legislature exercises the right, it may in 
turn abolish the number thus increased,® but it can¬ 
not in so doing vacate the terms of incumbents 


92;. Ohio.—State v. Shook, 164 N.B. 
760, 119 Ohio St. 546—State v. 
Powell. 142 N.B. 401, 109 Ohio St 
383. 

Tex:.—^Eucaline Medicine Co. v. 
Standard Inv. Co., Civ.App., 25 S. 
■W’.2d 259, error refused, 

^ C.J. p 931 note 10. 

92. Ala.—State ex rel. Montgomery 
V. Merrill, 117 So. 473, 218 Ala. 
149—Whatley r. State, '39 So. 1014, 
144 Ala. 68. 

94. U.S.—Birch v. Steele, Ala.. 165 
F. 577, 91 C.C.A. 415. 

JLot estahlishingr commerce court 
Judicial Code § 201, Comp,St. $ 
1110, relating to designation and as¬ 
signment for service by chief justice 
of additional circuit judges holding 
office under Act of June 18, 1910, 
creating commerce court, was not 
repealed by Act of Oct 22, 191-3, in 
terms repealing Judicial Code §§ 
200-206, which incorxMjrated provi¬ 
sions establishing commerce court. 
In view of proviso in Act of Oct 22, 
1913, Comp.St. 3 992, as to continued 
tenure of judges.—^Donegan v. Dyson, 
Fla., 46 S.Ct 55, 269 U.S. 49, 70 Xu 
Ed. 169. 

95. U.S.—Birch v. Steele, Ala., 165 
F. 577, 91 C.C.A, 415. 

99. U.S.—Birch v. Steele, supra. 

97. Ala.—Ex parte Johnson, ;84 So. 

803. 208 Ala. 579. 

33 C.J. p 991 note 17« 


98. Or.—^Ex parte Boalt, 260 P. 

1004, 123 Or. 1. 

Sizing low salary 
Where the fiscal court cannot abol¬ 
ish office of county judge directly, it 
cannot do so indiirectly by fixing sal¬ 
ary so low that no man will have the 
office.—Breathitt County v. Turner, 
4 S.W.2d 695, 223 B:y. 727. 

99- N.T.—O’Connor v. Greene, 21 N. 
T.S.2d 631, 174 Misc. 597. 

1. Tenn.—State ex rel. Bailey v. 
Mabry, 178 S.W.2d 379. 181 Tenn. 
7—State ex rel. v. Link, 111 S.W. 
2d 1024. 172 Tenn. 258—State v. 
Leonard, 7 S.W. 453, 86 Tenn. 485. 

2. Miss.—Price v. Anderson, 4 So. 
96, 65 Miss. 410. 

38 C.J. p 932 note 21. 

Power to increase or diminish num¬ 
ber of judges to a district see su¬ 
pra § 4. 

8. N.T.—^Haggerty v. City of New 
Tork, 196 N.B. 45, 267 N.T. 252, re- 
argument denied 198 N.B. 634, 268 
N.T. 639—O’Connor v. Greene, 21 
N.T.S.2d 631, 174 Misc. 597. 

N.C.—^Brown v. Board of Com’rs of 
Richmond County, 88 S.B.2d 104, 
223 N.C. 744. 

Ohio.—State ex rel, Kiieg v. Board 
of Elections of Cuyahoga County, 
App., 40 N.B.2d 859—State ex reL 
Gustafson v. Krause, App., 34 N. 
B.2d 58, affirmed 1 N.EL2cl 937, 181 
Ohio St 97. 


Tenn.—Caldwell v. Lyon, 80 S.W. 2d 
80, 168 Tenn. 607, 100 A.L.R. 1152. 
83 C.J. p 932 note 24. 

Assumption of duties by another offi. 
clal 

The statute abolishing an office of 
judge may provide for the duties of 
that office to be assumed by another 
official.—Ridgill v. Clarendon Coun¬ 
ty, 199 S.E. 683, 188 S.C. 460. 

4. N.J.—Shoemaker v. Township 
Committee of Centre Tp., Sup., 129 
A. 432—Grippo v. Mayor and Coun¬ 
cil of Kenilworth, 171 A. 494, 12 
N.J.Misc. 335—^Van Saun v. Town¬ 
ship Committee of Pequannock 
Tp., 150 A. 770, 8 N.J.Misc. 486. 

5. C.—Stone v. Mahon, 71 S.E. 300, 88 
S.C. 676. 

Abolition by resolution 
Where all that record shows is 
that borough recorder was appointed 
by resolution his office could be abol¬ 
ished by resolution.—Grippo v. May¬ 
or and Council of Kenilworth, 171 A. 
494, 12 N.J.Misc. 385. 

5. Fla.—State ex reL Landis v. 
Thompson, 170 So. 464, 125 Fla. 
466. 

Ohio.—State ex rel Gustafson v. 
Krause. App., 34 N.B.2d 58, af¬ 
firmed 1 N.B.2d 987, 131 Ohio St. 
97. 

Wash.—State v. McBride, 70 P. 25, 
29 Wash. 335. 
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when that is prohibited by the constitution.® Stat- 
utes merging districts or circuits have been held to 
permit the judges of the merged circuits to continue 
as judges of the new circuit or of a subdivision of 
the new circuit,7 and under such a statute there is 
no abolition of the office of judge of the merged 

circuit.^ 

The adoption of a new constitution may result in 
abolishing offices previously existing.^ The office 
of a municipal or city judge is not necessarily abol¬ 
ished by the change in the form of the local gov¬ 
ernment,as, for instance, on the adoption of the 
commission form of government.il A judicial of¬ 
fice created by a city council may, after the city 
is reorganized under a commission form of gov¬ 
ernment, be abolished by the commission.i^ If a 
statute attempting to abolish the office of a judge 
is void and the incumbent does not resign, he re¬ 
mains a judge de jure.13 

§ 6. Right and Title to Office, and Determin¬ 
ation Thereof 

a. In general 

b. Determination of right to office gener¬ 

ally 

a. In General 

The due selection and qualification of a person to 
the office of a judge gives him the legal right to the 
possession of the offlcei and entities him to exercise the 


§ 6 

duties of his office during the term or period provided 
by law. 

The due selection and qualification of a person 
to the office of a judge gives him the legal right to 
the possession of the office,!^ and entitles him to 
exercise the duties of his officeis during the term 
or period provided by lawi^ or until by one of the 
methods provided by law he becomes disqualified.i^ 
Thereafter it is incompetent for the legislature, 
without cause, to bar him from taking the office,!^ 
or to prevent him from exercising the duties of the 
office,!^ or to designate someone else to fill the of¬ 
fice during the portion of the term for which he 
was so selected.20 However, it is competent for 
the legislature, prior thereto, to render tlie enjoy¬ 
ment of the right to the office dependent on various 
conditions, as discussed infra §§ 14-19. 

A court which has only a single office of judge 
cannot have two judges with power and jurisdic¬ 
tion to act in the same case at the same time.^^ 

b. Determination of Bight to Office Generally 

The Judiciary are invested with authority to try and 
determine the right of a judge to office. As a general 
rule, in the absence of some special statutory provision, 
this right can be questioned only by the state acting 
in proper proceedings for that purpose. 

The judiciary are invested with authority to try 
and determine the right of a judge to office.^2 
a general rule, in the absence of some special statu¬ 
tory provision^^ this right can be questioned only 
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e. Pla.—state ex rel. Landis v. 
Thompson, 170 So. 464, 125 Pla. 
466- 

Ohio.—State ex rel. Gustafson v. 
Krause, App., 34 N.B.2d 58, af¬ 
firmed 1 N.E.2d 937, 131 Ohio St 
97. 

7. Pla.—In re Advisory Opinion to 
Governor, 113 So. 113, 93 Pla. 948 
—In re Advisory Opinion to Gov¬ 
ernor, 68 So. 849, 69 Pla. 653. 

8. Ala.—Ex parte Johnson, 84 So. 
803, 203 Ala. 679. 

Mo.—State of Missouri ex rel. Vail v. 
Draper, 50 Mo. 353. 

9. Utah.—State v. McNally, 43 P. 
920, 13 Utah 25. 

n aj. p 932 note 28. 

10. N.J.—Perry v. Bianchl, 114 A. 
462, 96 N.J.Law 113. 

Or.—Ex parte Boalt, 260 P. 1004, 123 
Or. 1. 

11. N.J.—^Perry v. Bianchi, 114 A. 
452, 96 N.J.Law 113. 

12. Ala.—^Wilkinson v. Birmingham, 
68 So. 999, 19.3 Ala. 139. 

33 C.J. p 932 note 31. 

13. Or.—State v. Holman, 144 P. 
429, 73 Or. IS. 

14. Ill.—^People ex rel, Prescott v. 
Scheffler, 45 N.B.2d 36, 381 IlL 173. 

33 C.J. p 932 note 35. 


15. Ohio.—State r. Harmon, 101 N., 
E. 286, 87 Ohio St 364. 

Wyo.—State v. Jefferis, 178 P. 909, 
26 Wyo, 515. 

10. Ohio,—State r. Harmon, 101 N. 
B, 286, 87 Ohio St 364. 

17. Wyo.—State v. Jefferis, 178 P. 
909, 26 Wyo. 515. 

*33 C.J. p 932 note 38. 

Judge reaching retirement age 
A Judge of civil district court for 
parish of Orleans had right to con¬ 
tinue to discharge duties of such 
office after reaching compulsory re¬ 
tirement age of eighty years until it 
was claimed by his successor, and 
hence had right to question author¬ 
ity of any one claiming to be such 
successor and to challenge gover¬ 
nor’s authority to appoint successor 
in appointee’s suit for possession of 
such office, as exception of “impeach¬ 
ment or suspension” in holdover pro¬ 
vision of constitution does not mean 
retirement from office and Judge 
does not become disqualified or in¬ 
capacitated to discharge his duties 
immediately on reaching retirement 
age.—State ex rel. Williams v. Cage, 
199 So. 209, 196 La. 341. 

18. Pa.—Commonwealth v. Gamble, 
62 Pa. 343, 1 Am.R. 422. 
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Wis.—State v. Bunnell, 110 N.W. 177^ 
L31 Wis. 198, 11 Ann.Cas. 560. 

19. Neb.—State v. Reilly, 142 N.W. 
923, 94 Neb. 232, reheard 143 N.W. 
200, 94 Neb. 232. 

20. Wis.—State v. Bunnell, 110 N. 
W. 177, 131 Wis. 198, 11 Ann-Cas. 
560. 

21. Ind.—State ex rel. Freeman v. 
Superior Court of Marion County, 
24 N.E.2d 928, 216 Ind. 372—Hea- 
cock V. Arnold, 169 N.E. 89, 90 Ind. 
App. 476. 

22. Tenn.—^Morrison v. Buttram, 
290 S.W. 399, 154 Tenn. 679. 

33 C.J. p 932 note 45. 

Right to public office as political or 
Judicial question see Constitution¬ 
al Law § 145. 

23. Refusal to act 

A statute which permits a private 
person to bring an action to test ti¬ 
tle to office when the attorney gen¬ 
eral has refused to act has been con¬ 
strued with a general statute that 
every action must be prosecuted in 
the name of the real party in inter¬ 
est so that a person who himself has 
no title to the office cannot bring the 
action.—State v, Williams, 90 N.W. 
452, 114 Wis. 402. 
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by the state,24 acting in proper proceedings for that 
purpose^S through its proper officers and it can¬ 
not be tested in a collateral proceeding.27 Ordina¬ 
rily quo warranto is the proper proceeding in which 
to test a judge's right to his office, as discussed in 
the C.J.S. title Quo Warranto § 8, also 51 C.J. p 
316 note 15 [a] (23); it cannot be tested by a writ 
of assize of novel disseizin,and a state cannot en¬ 
join a judge who has been duly commissioned from 
entering on the discharge of his duties.29 

An incumbent may sue to enjoin interference by 
a claimant to the office until title to the office is as¬ 
certained,39 and, where law and equity may be ad¬ 
ministered in the same proceeding, it has been held 
that the question of title to the office may be de¬ 
termined in an injunction suit by the incumbent 
against the claimant.3i Where the particular office 
of judge does not exist by reason of the fact that 
its creation was illegal, a private citizen may have 
an injunction to restrain an appointee to the office 
from functioning as a judge.33 

A person selected to the office of judge is allowed 
reasonable time to have a judicial determination of 
his right to the office before qualifying.^s 


The right of a public officer to office generally 
cannot be tested by certiorari, as discussed in Cer¬ 
tiorari § 28, in a habeas corpus proceeding, as con¬ 
sidered in Habeas Corpus § 29 h, or by mandamus, 
as discussed in the C.J.S. title Mandamus § 201, al¬ 
so 38 C.J. p 704 note 32 et seq. 

§ 7. - De Facto Judge 

A Judge de facto Is a judge de jure as to all parties 
except the state, and his right to hold his office cannot 
be attacked in a collateral proceeding. 

A judge de facto is a judge de jure as to all par¬ 
ties except the state,34 and, as discussed infra § 
52, his official acts, before he is ousted from office, 
are binding on third persons and the public. His 
right to hold his office can be questioned only in 
proceedings, regularly instituted for that purpose,35 
in the form provided by law,3 5 to which he is a 
party ;37 it cannot be attacked in a collateral pro- 
ceeding.38 His title cannot be determined in an ac¬ 
tion tried before him39 or on an appeal.49 The 
rules apply although the person acting as judge is 
incapable of holding the office,4i and irrespective of 
the question whether he was properly elected or ap¬ 
pointed, ^3 or whether he is holding two incompati¬ 
ble offices.43 


24. IlL—^People ex reL Jonas v. 
Schlaeger, 45 N.B.2d 30, 381 Ill. 
146. 

N.T.—^In re Blynn's Estate, 245 N.Y. 

S. 621, 137 Misc. 900. 

33 C.J. p 932 note 48. 

Justice of supreme court 

The interest of a citizen as such 
and as a member of the bar of the 
United States supreme court was 
held insufficient to Invoke court's ju¬ 
dicial power to determine validity 
of appointment of associate justice 
of that court by the president and 
confirmation thereof by the Senate 
on grounds that justice was ineligi¬ 
ble under constitution and that there 
was no vacancy for which appoint¬ 
ment could lawfully be made.—Ex 
parte Levitt, 58 S.Ct. 1, 302 U.S. 633, 
82 L.Bd. 493. 

Ill,—People ex rel, Prescott v. 
Scheffier. 45 N.E.2d 86, 381 IlL 173, 

26. Ill.—^People ex reL Prescott v. 
Scheffler, supra—People ex rel. 
Jonas V. Schlaeger, 45 NJE3.2d 30, 
381 Ill. 146. 

27. La.—State v. Sanderson, 124 So. 
143, 169 La. 55—State v, Oullens, 
123 So. 645, 168 La. 976. 

N.C.—State v. Montague, 130 S.E. 
838, 190 N.C. 841. 

Tex.—Corpus Juris quoted iu Snow 
V. State, 114 S.W.2d 898, 901, 134 
Tex.Cr. 263. 

33 C.J. p 932 note 49. 

28L Md.—^Whittington y, Polk, 1 
Harr. & J. 236. 


29. La.—State ▼. Duffel, 82 La.Ann. 
649. 

3a Tenn.—^Morrison v. Gower, 288 
S.W. 731, 154 Tenn. 624. 

3L La.—Guillory v. Jones, 1 So.2d 
65. 197 La. 165. 

32. N.Y.—Susswein v. Frankel, 253 
N.Y.S. 192. 141 Misc. 832. affirmed 
254 N.Y.S. 942, 234 App.Div. 873. 

33. Miss.—Rich v. McLaurin, 85 So. 
337, 83 Miss. 95. 

34. N.M.—In re Santillanes, 138 P. 
2d 503, 47 N.M. 140. 

N.Y.—Sylvia Lake Co. v. Northern 
Ore Co„ 151 N.E. 158, 242 N.Y. 144, 
certiorari denied 47 S.Ct. 92, 273 
U.S. 695, 71 L.Ed. 844. 

33 C.J, p 933 note 59. 

“Judge de facto" defined see supra § 

2 . 

35. Tex.—Corpus Juris quoted in 
Snow V. State, 114 S.W.2d 898, 901, 
134 Tex.Cr. 263. 

33 C.J. p 933 note 61. 

38. N.D.—State v. Bednar, 121 N. 
W. 614, 18 N.D. 484, 20 Ann.Cas. 
458. 

Pa.—Coyle Commonwealth, 104 
Pau 117, 

37. Tex.—Corpus Juris quoted in 
Snow V. State, 114 S.W.2d 898, 901, 
18*4 Tex.Or. 268. 

33 C.J. p 933 note 62. 

3a La.—State v. Cullens, 123 So. 
645, 168 La. 976. 
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Mass.—Commonwealth v. Di Stasio, 
8 N.R2d 923, 297 Mass. 347, 113 A. 
L.R. 1183, certiorari denied Di 
Stasio V. Commonwealth of Massa¬ 
chusetts, 58 S.Ct. 50, 302 U.S. 683, 
82 L.Ed. 527 and 58 S.Ct. 370, 302 
U.S. 759, 82 D.Bd. 587. 

N.Y.—People v. Baltusnik, 800 N.Y. 
S. 669, 165 Misc. 173. 

Tex.—Dismuke v. Reid, Clv.App., 188 
S.W.2d 255—Corpus Juris quoted in 
Snow V. State, 114 S.W.2d 898, 901, 
134 Tex.Cr. 263. 

38 C.J. p 983 note 64. 

39. Miss.—Corpus Juris cited in 
Winn V. Eatherly, 192 So. 431, 432, 
187 Miss. 159—Bird v. State, 123 
So. 539, 154 Miss. 493. 

33 C.J. p 938 note 65. 

4a N.Y.—Sylvia Lake Co. v. North¬ 
ern Ore Co.. 151 N.E. 168, 242 N. 
Y. 144, certiorari denied 47 S.Ct 
92, 273 U.S. 695, 71 L.Ed. 844. 

'33 C.J. p 933 note 67. 

41. Cal.—In re Danford, 108 P. 322, 
157 Cal. 425. 

38 C.J. p 933 note 68. 

42. Mass.—Commonwealth v, Di 

Stasio, 8 N.E.2d 923, 297 Mass. 847, 
113 A.L.R. 1133, certiorari denied 
Di Stasio v. Commonwealth of 
Massachusetts, 58 S.Ct 50, 302 U. 
S. 683, 82 L.Ed. 527 and 68 S.Ct 
370, 302 U.S. 759, 82 L.Ed. 587. 

33 C.J. p 933 note 69. 

4a Mass.—Commonwealth v. Taber, 
123 Mass. 25a 
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§ 8. Disabilities 

A Judge should not become Interested In any trans¬ 
action in which his interests would conflict with his of¬ 
ficial duties. Under some statutes he may be forbidden 
to carry on any business. 

A proper sense of propriety should restrain a 
judge from becoming interested in any transaction 
in which his interests would conflict with his official 
duties.^4 By force of statute, a judge may be for¬ 
bidden to carry on any business.^S The perform¬ 
ance of regular duties in the management of a busi¬ 
ness corporation constitutes “engaging in business” 
within the prohibition of such a statute,^6 and the 
acts are in violation of law even though the judge 
subsequently resigns his judicial office.'*^ Such pro¬ 
hibition applies only to an active engagement in the 
conduct of business.^® 

The right of a judge to hold another office is con¬ 
sidered in the C.J.S. title Officers § 23, also 33 C.J. 
p 935 notes 97-13; and a judge as a witness is con¬ 
sidered in Criminal Law § 972 d, and in the C.J.S. 
title Witnesses § 105, also 70 CJ. p 179 note 92-p 
181 note 28. 

§ 9 . -Acting as Counsel 

a. During term of office 

b. After expiration of term 

a. During Term of Office 

(1) In general 


(2) Under constitutional or statutory 
provisions 

(1) In General 

A Judge cannot act as attorney or counsel in a case 
pending before him or before the court of which he Is a 
member. 

The rights, duties, privileges, and functions of the 
office of an attorney-at-law, counsellor, or advocate 
are inherently incompatible with the official func¬ 
tions, duties, powers, discretions, and privileges of 
a judge.^^ Hence, even in the absence of a stat¬ 
ute so providing, a judge cannot act as attorney or 
counsel in a case pending before him^O or before 
the court of which he is a member and it has 
been held that a circuit judge cannot act as counsel 
in any court within the state.52 

Misconduct of a judge as ground for disbarment 
is considered in Attorney and Client § 23 g; judge 
as not subject to control of state bar association is 
considered in Attorney and Client § 60. 

(2) Under Constitutional or Statutory Pro¬ 

visions 

Under constitutional or statutory provisions a Judge 
may be restricted in the practice of law during his term 
of office. 

Constitutional or statutory provisions in a num¬ 
ber of jurisdictions place restrictions on the right 
of judges to practice law during their terms of of¬ 
fice.® ^ Accordingly a judge may be prohibited from 


44. Ky.—Cates v. Johnson, 2 Ky.Op. i 
439. 

83 C.J, p 933 note 72. 

Right of judge to purchase property 
at: 

Bxecution sale see Executions 5 
212 a. 

Guardian sale see Guardian and 
Ward § 128 a- 

Judicial sales generally see the C. 
J.S. title Judicial Sales § 14, also 
35 C.J. p 31 notes 56, 67. 

Sale of decedent's property under 
order of court set Executors and 
Administrators § 598. 

45. N.T.—^McQuade v. Stoneham, 

189 N.E. 234, 263 N.T. 323, reargu¬ 

ment denied 191 N.E. 514, 264 N.T. 
460. 

33 C.J. p 933 note 76. 

Engaging in business as ground for 
removal see infra § 27. 

40. N.Y.—^McQuade v. Stoneham, 

supra. 

47. N.T.—^McQuade v. Stoneham, 

supra. 

48. N.T.—Matter of Deuel, 111 N. 
T.B. 969, 127 AppX>iv. 640—Matter 


Of Deuel, 98 N.T.S. 297, 112 App. 
Dlv. 99. 

49. Vt.—Cady v. Dang, 116 A. 140, 
96 Vt. 287. 

33 C,J. p 934 note 79. 
Disaualification: 

On ground of having been of coun¬ 
sel see infra § 83. 

To act as prosecuting attorney see 
District and Prosecuting Attor¬ 
neys § 29 a (2). 

50. Iowa—Wright v. Boon, 2 

Greene 458. 

33 C.J. p 934 note 80. 

51. Vt.—Cady v, Lang, 115 A. 140, 
95 Vt. 287. 

52. Pla—Perry v. Bush, 35 So. 225, 
46 Pla. 242. 

33 C.J. P 934 note 83. 

53. Cal.—^In re Craig, 82 P.2d 442, 
12 Cal. 2d 93—State Bar of Califor¬ 
nia V. Superior Court in and for 
Los Angeles County, 278 P. 432, 
207 Cal. 323. 

Colo.—People v. Hopkins, 197 P. 
I 1020, 70 Colo. 163. 
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Okh—Eden v. Beamen, 30 P.2d 899, 

167 Okl. 625. 

83 C.J. p 934 note 82. 

Purpose of statute 

(1) A statute prohibiting a per¬ 
son who holds a commission as 
Judge of court of record from prac¬ 
ticing law was intended to separate 
the Judge personally, as well as offi¬ 
cially, from all that manner of life 
so calculated to destroy impartiality 
of judgment and balance of temper, 
which may influence a lawyer.— 
Dickson v. State, 94 P.2d 258, 67 
Okl.Cr. 365—Knight v. State, 295 P. 
409, 49 Okl.Cr. 123. 

(2) The statute was aimed to- 
give accused a trial that is fair and 
free from suspicion, partiality, or 
undue Influence.—^Dickson v. State, 
supra—Knight v. State, supra. 

Name on brief 

Where plaintiff’s original attorney 
in case became an acting circuit 
judge but appeared on brief of plain¬ 
tiff as of counsel, the practice was 
not commended, notwithstanding the 
record showed he had withdrawn 
from the case.—London & Lan- 
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acting as counsel in his own court or before a court 
of which he is a member,54 or from practicing law 
in any court of record in the state ;55 but such a 
statute has been held not to apply to a person who 
is elected to act as judge only in case the regular 
judge becomes incapacitated or disqualified.^® Un¬ 
der some statutes certain classes of judges may 
practice law in courts other than their own,57 or in 
other counties or circuits,®® even though the par¬ 
ticular judge may have formerly presided in that 
court.5® Where the statute prohibits the judge 
from acting in any matter within the jurisdiction of 
the court, the prohibition applies to matters which, 
by reason of his concurrent jurisdiction thereof, 
might be brought before him.®® A statute which 
prohibits clerks or deputy clerks of any court from 
practicing law does not apply to judges of inferior 
courts who are required by statute to perform their 
own clerical duties.®^ 

Although a statute expressly permits a judge to 
practice law, it is improper for a judge who has 
authorized the employment of special coimsel in a 
case to act as such counsel.®^ 


Constitutional and statutory provisions which 
prohibit a judge from practicing law have been held 
not to affect his standing as an attorney or to af¬ 
fect acts performed by him as an attorney,®® and 
a violation of the provisions is not an offense 
against the profession of law but rather an offense 
against the judicial office.®^ Statutory disqualifi¬ 
cation of a judge to practice law may be waived 
by the parties opposing the litigants represented by 
the judge.®5 

b. After Expiration of Term 

In the absence of positive statutory Inhibition, a 
former judge may act as counsel in matters which have 
been before him In his official character. 

In the absence of positive statutory inhibition, 
a former judge may act as counsel or attorney in 
matters which have been before him in his official 
character.®® Hovrever, on ethical consideration or 
propriety of conduct, he should abstain from appear¬ 
ing in matters which have been before him in his of¬ 
ficial character when such an appearance would 
be a reproach to the administration of justice.®^ 


cashire Indemnity Co. of America v. 
Tindall. 36 N.R2d 334, 377 lU. 308. 
PrepaoratloxL of papers and giviniT of 
advice 

The preparation of usual and or¬ 
dinary papers to be filed and used in 
probate court in settlement of es¬ 
tates of deceased persons and the 
gdvingr of advice and counsel to exec¬ 
utors, administrators, or other per¬ 
sons interested in estates being set- j 
tied in the probate court, other than 
what the law specifically requires 
the probate judge to do. Is **perform- 
ing service as attorney or counselor 
at law,” within meaning of statute 
forbidding the performance of such 
services.—^Wheat v. Hilkey, 79 P.2d 
866, 148 Kan. 60. 

Goiieral disregard of statute 

The common or general disregard 
of the provisions of the act making 
it unlawful for probate Judges or 
justices of the peace to perform any 
service as attorney or counselor at 
law in cases pending before them, 
or to be interested in any profits 
arising out of any practice in their 
own courts, would not justify fur¬ 
ther or continued disregard of its 
provisions.—^Wheat v. Hilkey, supra. 
Payment of fees 

Objection that plaintiff’s attorney 
was acting for a judge of county in 
which case was tried, and that judge 
was in reality practicing in violation 
of statute, because of the fact that 
filing fees were paid out of a depos¬ 
it of the judge with the county clerk 
was held not sustainable.—Hudson 
Taxi Co. V. Niedzwckl, 130 A. 647, 3 
N.J.Misc. 1111. 


54- Mich.—^Bashford v. People, 24 
Mich. 244—Gallagher v. Kern, *31 
Mich. 138. 

KY.—Schuster v. Raflowitz, 281 N.T. 
S. 379, 245 App.Div. 248. 

55. Okl.—Knight v. State, 295 P. 

409, 49 Okl.Cr. 123. 

33 C.X p 934 note 34. 

58w N.Y.—Schuster v. Raflowitz, 281 
N.Y.S. 379, 245 App.Div. 248. 

57. Tex.—Clarich v. State, 129 S.W. 
2d 291, 137 Tex.Cr. 282—Shoope v. 
State, 38 S,W.2d 793, 118 Tex.Cr. 
138. 

Validity of statute 
The statute providing that a coun¬ 
ty judge shall not be precluded from 
practicing In supreme, chancery, 
circuit, or criminal courts but shall 1 
I not act as counsel in any case going 
up from his court is not unconstitu¬ 
tional as arbitrarily and unlawfully 
discriminating in favor of county 
judges and against other judges.— 
Reynolds v. Chumbley, 135 e.W.2d 
939, 175 Tenn. 492. 

Municipal court judge 

Statute providing that no judge of 
municipal or police court should act 
as attorney in any case exclusively 
cognizable by court, over which he 
presides did not prohibit municipal 
court judge from acting as attorney 
for resident of another county as to 
claim against town located in such 
other county.—^Norton v. Inhabitants 
of Payette, 188 A. 281, 134 Me. 468. 
Probate judge 

Mo.—State V. Gray, 72 S.W. 1081, 
100 Mo.App, 98. 

960 


58. Ill.—O’Hare v. Chicago, M. & H. 
R. Co., 28 N.B. 923, 139 Ill. 151. 

33 C.J, p 934 note 8o« 

59. Ill.—O’Hare v. Chicago, M. & 
N. R. Co., supra. 

Mich.—Morton v. Detroit, B. O. & A. 

R. Co., 46 N.W. Ill, 81 Mich. 423. 
00. Me.—^National Publicity Soc. v. 

Raye, 98 A. 300, 115 Me. 147. 

33 C.J. p 935 note 89. 

01. Ky.—^Young v. Grauman, 12.8 S. 
W.2d 649, 278 Ky. 197. 

62. N.Y.—^People v. Sanduccl, 88 N. 
B. 385, 195 N.Y. 361. 

63. CaL—Connecticut Mut. Life Ins, 
Co. V. Most, 103 P.2d 1013, 89 Cal. 
App.2d 634. 

Validity of judgment 
The fact that one of the attorneys 
representing mortgagee in mortgage 
foreclosure action was judge of po¬ 
lice court who had been assigned by 
the judicial council of the state to 
sit as judge of superior court did 
not invalidate judgment rendered by 
another judge of the same superior 
court.—Connecticut Mut. Life Ins. 
Co. V. Most, supra. 

64. Cal.—Connecticut Mut Life Ins. 
Co. V. Most, supra. 

Effect of disqualification see infra § 
97. 

05. Okl.—Eden v. Beaman, 30 P.2d 
899, 167 Okl. 525. 

68. N.Y.—In re Wheelock’s Will, 
200 N.Y.S. 157, 205 App.Div. 654. 

ef7. N.Y,—^In re Wheelock’s Will, su¬ 
pra, 

33 Cjr. P 935 note 92. 
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Since, as discussed supra § 2, the term “judge” has 
been held not to include a person not acting in the 
capacity of a judge, because his term of appoint¬ 
ment or election has expired, it has been held that 
a statute providing that a judge shall not act as 
attorney or counselor in any action or a special 
proceeding which has been before him in his official 
character does not apply to one whose term of office 
as judge has expired.®^ 

§ 10. Privileges 

A judge is entitled to personal protection while he 
is in discharge of his official duties. 

A judge is entitled to personal protection while 
he is in discharge of his official duties.®^ 

In the absence of a constitutional prohibition, the 


legislature may authorize the salary of a judge to 
be garnished."^^ 

§11. -Immunity from Process 

Authorities are not agreed as to the immunity of a 
Judge from service of civil process while engaged In the 
discharge of his judicial duties. 

It has been held that a judge is not immune from 
service of civil process even while on the bench 
presiding over his court, but there is other au¬ 
thority that a judge cannot be served with process 
of summons while engaged in the discharge of his 
judicial duties^s or while traveling to or from his 
court.'^3 When at home and not about setting out 
on his'circuit, a judge may be served with sum¬ 
mons in a civil action.^^ 


IV. APPOrNTlVEENT OR ELECTION 


§ 12. In General 

a. Power to select 

b. Manner of selection 

c. Time for selection 

a.' Power to Select 

The power to select judges Is derived from the peo¬ 
ple, and it can be exercised only by the authority to 
whom it is given. 

The power to select judges, like all other powers, 
is derived from the people,"^5 and constitutional or 
statutory provisions transferring the direct selec¬ 
tion of judges from the people should be plain and 
unambiguous.'^® It can be exercised only by the 
authority to whom it is so given,'5^7 and cannot 
be delegated;*^® and any encroachment thereon is 
void.*^® 


b. Manner of Selection 

(1) In general 

(2) Appointment by governor 
(1) In General 

The manner or method of the selection of judges 
must be in accordance with law. In the absence of con¬ 
stitutional provisions, the determination of the manner 
or method is within the province of the legislature. 

The manner or method of the selection of judges 
must be in accordance with law.®® It is not within 
the usual province of the judiciary to determine the 
manner or method of selecting judges,but to the 
extent to which the constitution is silent on the sub¬ 
ject, or expressly delegates the power to the leg¬ 
islature, the determination of the manner or meth¬ 
od is within the province of the legislature,par¬ 


es. N.T.—^In re Wheelock’s Will, 
supra. 

es. U.S.—-In re Neagrle, Cal., 10 S, 
Ct. 658, 135 U.S. 1, 34 L.Ed. 55. 
Exemption from: 

Arrest see Arrest § 29 f. 
Contempt charge see Contempt § 
35. 

70. Cal.—^Wilson v. Walters, 119 P. 
2d 340, 19 Cal.2d 111. 

Garnishment of salaries of public 
officers and employees generally 
see Garnishment § 116. 

71. Ky.—Rose v. Finley’s Ex’r, '63 
S.W.2d 948, 250 Ky. 769. 

72. U.S.—Lyell v. Goodwin, C.C. 
Mich., 15 P.Cas.No.8,'616, 4 McLean 
29. 

Va.—Commonwealth v. Ronald, 4 
Call. 97, 8 Va. 97. 

73. U.S.—Lyell v. Goodwin, C.C. 
Mich., 15 F.Cas.No.8,616, 4 McLean 
29. 

48 C.J.S.—61 


74. U.S.—^Lyell v. Goodwin, supra. | 

75. Cal.—Pay v. District Court of 
Appeal, Second Appellate DisL, j 
Division 2, 254 P. 896, 200 Cal 522. 

•33 C.J. p 936 note 20. 

76. Cal.—^Pay v. District Court of 
Appeal, Second Appellate Dist., 
Division 2, supra. 

77. N.J.—Perry v. Bianchi, 114 A. 
452, 96 N.J.Law 113. 

72, N.Y.—People v. Dooley, 75 N.T. 
S. 350, 69 App.Div. 512, affirmed 
63 N.E. 815, 171 N.Y. 74. 

33 C.J. p 936 note 22. 

79- S.D.—State v. Gardner, 54 N. 

W, 606, 3 S.D. 5-53. 

33 CJ. p 936 note 23. 

80. Ga.—^Hooper v. Almand, 25 •S.E. 

2d 773, 196 Ga. 52. 

Ohio.—State v. Bernon, 17^ N.E. 267, 
124 Ohio St 294—Hilton v. State, 
140 N.E. 681, 108 Ohio St 233. 

Or.—Howell v. Bain, 156 P.2d 676— 
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State V. Kozer, 229 P. 679. 112 Or. 
286. 

Wis.—State v. Sande, 238 N.W. 504, 
205 Wis. 495. 

33 C.J. p 936 notes 26-28. 

Consti'fciitioiial provisions oonstmed 
Fla.—^Advisory Opinion to Governor, 
12 So.2d 876, 152 Fla. 686. 

81. RI.—Gorham v. Robinson, 186 
A. 832, 57 RL 1. 

82. CaL—Steiger v. Collins. 12 P.2d 

426, 215 Cal. 634, followed In 

Adams v. Kerr, 12 P.2d 428, 215 
Cal. 773. 

Ohio.—State ex ret Gustafson v. 
Krause. 1 N.E.2d 937, 131 Ohio St 
97. 

Old,—Munroe v. McNeill, 256 P. 150, 

199 r>lrl 9Q7 

Or.—Howkl v! Bain, 156 P.2a 676. 
RI.—Gorham v. Robinson, 186 A. 
832. 57 RL L 



JUDGES 


48 C.J.S. 


§ 12 


ticularly where the office of judge is created by the 
legislature.^^ The legislature, in providing for the 
selection of judges, may not act in contravention 
of constitutional provisions.^^ 

According to the provisions of law the selection 
may be by appointment by the governor, as dis¬ 
cussed infra subdivision b (2) of this section, or by 
election by the people,or by joint ballot of the 
two houses of the legislature,^^ or by other agen- 
cies.^"^ 

The manner of filling vacancies is considered in¬ 
fra § 32. 

Federal judges. By force of the federal G)nsti- 
tution, Article 2 § 2, all federal judges must be 
appointed by the president, by and with the advice 
of the senate.SS 


Selection of presiding judge or justice. In ac¬ 
cordance with constitutional or statutory provisions, 
the presiding judge or justice may be selected by 
the members of the court,or appointed by the 
governor, as stated infra subdivision b (2) of this 
section. A legislative provision for the selection of 
a chief justice by the justices of the court from 
among their number does not violate a constitu¬ 
tional provision which requires the election of judg¬ 
es to be by the people.^® 

(2) Appointment by Gk)vernor 

According to provisions of law the power to appoint 
Judges may or may not reside in the governor with the 
concurrence of the senate. 

According to provisions of law the power to ap¬ 
point judges may,^i or may not,®^ reside in the gov¬ 
ernor. The power of the governor to appoint a 


Wash.--State v. Bartlett, 230 P. 636, 
131 Wash. 546. 

33 C.J. p 936 notes 25, 31, p 937 notes 
36, 37. 

Court not naaned in co2LStitiLtio& 

If a court is distinctly designated 
by name in the constitution and the 
judges thereof required to be elect¬ 
ed, another court, not within that 
constitutional name and intent, can¬ 
not he held to be included in the re¬ 
quirement so as to preclude the leg¬ 
islature from providing another 
mode of selecting its Judges.—Peo¬ 
ple V. Rucker, 5 Colo. 465. 

S3. Ill.—Dashney v. Hayes, 267 HL 
App. 420. 

S.C.—Thomas v. Register, 96 S.R 
517, 110 S.C. 173. 

53 C.J. p 936 note 34. 

Xtnplled power 

Power to create court necessarily 
implies power to provide for ap¬ 
pointment or election of judge to ex¬ 
ercise court’s jurisdiction.—State v. 
Sullivan, 116 So. 255, 95 Fla. 191. 

84, Wis.—State v. Sande, 235 N.W. 

504, 205 Wis. 495. 

33 O.J. p 9-36 note 35. 

Slection of several Judges to court 

(1) Where more judges than one 
are to be elected to a particular 
court at one election, a statute re¬ 
quiring the candidates to designate 
the particular term which they seek 
has been held to be invalid. 

Ohio.—State v. Bernon, 175 N.B. 267, 
124 Ohio St. 294. 

Or.—State v. Kozer, 229 P. 679, 112 
Or. 286. 

(2) In other jurisdictions, how¬ 
ever, such a statute has been held 
to be valid. 

Cal.—Steiger v, Collins, 12 P.2d 426, 
215 Cal. 634, followed In Adams v. 
Kerr, 12 P.2d 42S, 215 CaL 773. 
Wash.—State v. Bartlett, 230 P. 6'36, 
131 Wash. 646. 


Arbitrary distluctiou between coun¬ 
ties held unconstltutioiial 
Va—Quesinberry v. Hull, 165 S.B. 
582, 159 Va. 270. 

Statutes held constitutional 
Ohio.—State ex rel. Gustafson v. 
Krause. 1 N.E.2d 937, 131 Ohio St. 
97. 

Okl.—Munroe v. McNeill, 255 P. 150, 
122 Okl, 297. 

Wyo.—Brown v. Clark, 54 P.2d 17, 
47 Wyo. 216. 

86, Cal.—WUson v. Walters, 119 P. 

2d 340, 19 Cal,2d 111. * 

Ga.—Stephens v. Reid, 6 S.B.2d 728, 
189 Ga 372—Britton v. Bowden, c 
S.E.2d 47, 188 Ga, 806. 

S3 C.J. p 937 note 40. 

When the constitution is silent, 

the legislature may provide that ju¬ 
dicial officers shall be elected by the 
people. 

Cal.—People v. Mott, 3 Cal. 502. 

S.C.—Thomas v. Register, 96 S.B. 
517, 110 S.C. 173. 

Election of unopposed candidate 
When permitted by statute, the 
governor may declare an unopposed 
candidate for a judgeship to be elect¬ 
ed where the time allowed for the 
filing of names of candidates has ex¬ 
pired.—Guillory v. Jones, 1 So.2d 65, 
197 La. 165. 

Election for four.year term 

The constitutional provision that 
successors of superior court judges 
shall be elected at next general elec¬ 
tion held for such members, next 
preceding the expiration of their re¬ 
spective ‘‘terms,’* refers to the four 
years for which judges are elected, 
and not to an election next preced¬ 
ing the expiration of four years 
plus an indefinite period which would 
run until their successors were qual¬ 
ified.—^Hooper v. Almaud, 25 S.K2d 
778, 196 Ga. 52. 


Death of nominee before election 
The constitutional provision for 
filling of a vacancy in office of su¬ 
perior court judge for portion of un¬ 
expired term does not affect an elec¬ 
tion of judge for next ensuing full 
four-year term, and thus, where the 
superior court judge elected for 
four-year term ending Dec. 51; 1942, 
died on Oct, 22, 1942, the time to 
elect his successor was at general 
election in November, 1942.—^Hooper 
V. Almand, supra. 

Election held valid 

Ga.—Hooper v. Almand, supra. 

88. R.I.—In re Opinion of Judges, 
51 A. 221, 23 R.I. 635. 

33 C.J. p 937 note 41. 

87. Chancellor 

In some jurisdictions the chancel¬ 
lor has the power to appoint vice 
chancellors.—^In re Vice Chancellors, 
148 A. 570, 105 N.J.Bq. 759. 
Selection of -judges of inferior courts 
by local authorities see infra § 13. 

88. U.S.—Geiger v. Tacoma Ry. & 
Power Co., C.C.Wash., 141 P. 169. 
A member of XTnited States house 

of representatives has no duty in 
connection with appointment of fed¬ 
eral district judge and has no right 
in law, other than the privilege ac¬ 
corded to any citizen, even to recom¬ 
mend appointment to such office.— 
Sweeney v. Caller-Times Pub. Co., 
D.C.Tex., 41 F.Supp. 163. 

88. Nev.—State v. Atherton, 10 P. 
901, 19 Nev. 332. 

Ohio.—State v. Shook, 164 N.E. 760, 
119 Ohio St. 546—State v. Powell, 
142 N.B. 401, 109 Ohio St. 385. 

8a Ohio.—State v. Powell, supra. 

81. Fla,—^Advisory Opinion to Gov¬ 
ernor, 2 So.2d 378, 147 Fla. 157. 

33 C.J. p 937 note 45. 

92. U.S.—U. S. V. Malm^n, C.C.A. 

Virgin Islands, 272 F. 785. 
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member of the judicial department must be express¬ 
ly provided for in the constitution, ^ 2 and it must 
be exercised in accordance with the constitution.^^ 
Under some provisions the appointment is made 
with the concurrence of the senate,95 in which case 
an appointment without such concurrence does not 
confer a right to the office but concurrence is 
not always required.97 If the constitution requires 
that the appointment be by the governor with the 
consent of the senate, the legislature cannot provide 
otherwise.98 

Presiding judge or justice. In accordance with 
constitutional or statutory provisions, the presiding 
judge or justice of a court may be appointed by the 
governor with the consent of the senate.99 

Suspension and exhaustion of power. Where an 
act of the legislature creating an office and confer¬ 
ring on the governor the power of appointment 
provides that the law shall not go into effect 
until a future day, the power of appointment to 
fill the office is also suspended until the law takes 
effect.! When a governor has exercised his consti¬ 
tutional power of appointment of a judge and the 
appointment has been confirmed by the senate, and 
the appointee duly commissioned, the governor’s 


§ 13 

power is exhausted,* and he cannot recall the com- 
mission^ even for a purpose of reappointing the 
judge for a different term.^ 

c. Time for Selection 

Selection to a Judicial office must be held at the time 
provided by law. In accordance with constitutional pro¬ 
visions the legislature may have the power to specify 
the time for the selection. 

Selection to a judicial office must be held at the 
time provided by law.5 In accordance with consti¬ 
tutional provisions, the legislature may have the 
pow’er to specify the time for the selection.® A 
law which unnecessarily postpones the right to elect 
a judge has been held to be unconstitutional.^ 

Selection to nofiexistent office. A person cannot 
be selected to a judicial office which does not exist 
at the time of the selection,® but he may be nom¬ 
inated to fill an office when it comes into existence 
at a future date.® 

§ 13. Inferior Judges 

As a general rule the legislature may determine the 
manner or method of selecting judges of Inferior courts; 
and, accordingly. It may provide for the election of such 
Judges by the people, or for the selection of such Judges 
by superior Judges or by local officials. 

The power to select and the method of selecting 


93. Fla-—'State ex rel. Landis v. 
Bird, 163 So. 248, 120 Fla, 780. 

94. Fla.—State ex rel. Landis v. 
Bird, supra. 

95. Fla.—^Advisory Opinion to Gov¬ 
ernor, 2 ■So.2d 378, 147 Fla. 157— 
State ex rel. Landis v. Bird, 163 
So. 248, 120 Fla. 780—State ex rel. 
Davis V. Collins, 134 So. 695, 101 
Fla. .371. 

N.J.—Cole V. Corio, 146 A. 428, 106 N. 
J.Law 511. 

S.C.—^Weston v. Williams, 2 S.B.2d 
381, 190 S.C. 112—Young v. Sapp, 
166 S.B. 354, 167 S.C. '364. 

313 C.J. p 937 note 47. 

Appointment by succeeding governor 
The ad interim appointment of a 
circuit Judge to hold until end of 
next session of senate, and the sub¬ 
sequent appointment for confirma¬ 
tion by senate may be made by suc¬ 
ceeding governors, and, in such case. 
Incumbent governor makes an ap¬ 
pointment, and does not merely 
transmit to senate for confirmation 
name of judge who had been ap¬ 
pointed ad interim.—^Advisory Opin¬ 
ion to Governor, 2 So.2d 378, 147 Fla. 
167. 

96. Fla.—'State ex rel. Landis v. 

Bird, 163 So. 248, 120 Fla. 7*80. 

33 C.J. p 937 note 48. 

97. Fla.—State ex reL Landis v. 

Bird, supra. 

33 C.J. p 937 note 49« 


90. N.J.—Schalk v. Wrightson, 32 A.. 

820, 58 ]Sr.J.Law 50. 

Frovision for election. 

(1) Where the constitution re¬ 
quires that judges be appointed by 
the governor and the appointments 
confirmed by the senate, nomination 
in a primary election held under a 
statute providing therefor operates 
as a mere suggestion of a suitable 
appointee to the governor.—^Weston 

V. Williams. 2 S.E.2d .381, 190 S.C. 112 
-Young V. Sapp, 166 S.E. 354, 167 
S,C. 364. 

(2) One claiming nomination for 
judge in the primary and contesting 
the election must proceed with rea¬ 
sonable diligence.—W'eston v. Wil¬ 
liams, supra. 

99. Tex.—^Eucaline Medicine Co. v. 
Standard Inv, Co., Oiv.App., '25 S. 

W.2d 259, error refused. 

X. Mass.—^In re Opinion of Justices, 
3 Gray 601—Commonwealth v. 
Fowler, 10 Mass. 29 0. 

2. Ga.—Strozer v. Wright, 64 Ga. 
391. 

Mo.—State v. Draper, 48 Mo. 213. 

3. Ga.—Strozer v. Wright, 64 Ga. 
391. 

Mo.—State v. Draper, 48 Mo. 213. 

4. Ga.—Strozer v. Wright, 64 Ga. 
391. 


5. Pa.—Commonwealth v. McAfee, 
38 Pa.Co. 315. 

33 C.J. p 937 note 57. 

6. Kan.—^Powers v. Thom, 129 P.2d 
254, 155 Kan. 768. 

N.Y.—In re Adler, 173 N.E. 265, 254 
N.Y. 375, reargument denied Ad¬ 
ler V. Berkowitz, 175 N.E. 323, 255 
N.Y. 583. 

S.D.—State v. Polley, 138 N.W. .300, 
34 S.D. 565, 42 L.R.A,N.S., 788. 

33 C.J. p 937 note 36 [a]. 

7. Pa.—Commonwealth v. Maxwell, 
27 Pa. 44'4—Cavalcante v. O’Hara, 
36 Pa.Dist. & Co. 139, 47 Dauph. 
Co. 348. 

a Miss,—Hill V. State, 128 So. 378, 
157 Miss. 648. 

N.C.—State v. Meares, 21 S.E. 973, 
116 N.C. 582. 

Right to hold office as dependent on 
existence of office see supra § 4. 
Candidate for abolished office 

One filing petition for nomination 
as candidate for judge of court of 
common pleas before repeal of stat¬ 
ute providing for such office was 
held not entitled to have his name 
placed on ballot at election held aft¬ 
er such repeal.—State ex rel. Weller 
V. Schirmer, 3 N.E.2d 352, 131 Ohio 
St 465. 

9. Miss,—HUl V. State, 128 So. 878, 
157 Miss. 648. 
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judges of inferior courts may be, and is conamonly, 
left to the legislature for determmation.^<> Ac¬ 
cordingly the legislature may provide for the elec¬ 
tion of inferior judges by the people,for the se¬ 
lection of inferior judges by superior judges,^2 or 
for the selection of inferior judges by local offi¬ 
cials;^^ or it may authorize local officials to deter¬ 
mine the manner of selection of an inferior judge.^^ 
Where the legislature confers the authority to ap¬ 
point an inferior judge on a commission without 
prescribing the method of procedure, the commis¬ 
sion is free to adopt its own method,^5 and in the 
absence of fraud its appointment is not reviewable 
by the courts.^® The legislature must act in ac¬ 
cordance with the provisions of the constitution,!^ 


and where the constitution requires that all judges 
be elected by the electors of the judicial district the 
legislature cannot provide that police justices or 
other inferior judges may be appointed by local of- 
ficials.!^ 

In the absence of any express provision as to the 
manner of selecting a police judge, the manner has 
been held to be governed by the laws relating to 
the selection of municipal officers generally, and 
not by provisions pertaining to the election of state 
officers.20 

The constitutionality of delegation of legislative 
power to municipal authorities to appoint judges 
is considered in Constitutional Law § 140 b (2), 


V. ELIGIBILITY AlH) QUALIFIOATION 


§ 14. In General 

The eligibility and qualifications of Judges usually 
are prescribed by constitution or statute; and where 
they have been prescribed by the constitution ordinarily 
they may not be changed by statute. 


Matters of a judge^s eligibility and his qualifica¬ 
tions are such as are prescribed by law,2i and he 
must have these,^^ but he is not required to have 
any others.^^ Usually neither the legislature^^ nor 


10- Ala„—state ex reL Coffin v. 
Hamilton, 142 So. *71. 225 Ala. 79 
—State ex reL Winter v, Sayre, 24 
So. S9, 118 Ala. 1. 

53 C.X p 937 note 60. 

JEMng time for election. 

Effect of judiciary article of con¬ 
stitution which took effect Jan. 1, 
1926, was to abolish all restraints on 
legislature in fixing times for elec¬ 
tion of judges of inferior courts, ex¬ 
cept those restraints imposed hy ju¬ 
diciary article itself.—^In re Adler, 
173 N.E. 265, 254 N.T. 375, reargu¬ 
ment denied Adler v. Berkowitz, 175 
N.E. 323, 255 N.T. 583. 

11. Ill.—^Dashney v. Hayes, 267 HL 
App. 420. 

Statutes construed 

(1) Provision for election of mu¬ 
nicipal judges in “manner provided 
hy law*' for election to court of com¬ 
mon pleas adopts method then in 
force or which might thereafter be 
adopted.—State v. Bernon, 178 N.E. 
267, 124 Ohio St 294. 

(2) Other statutes.—^Dashney v. 
Hayes, 267 Ill.App. 420. 

12. Ala.—McGehee v. State, 74 So. 
374, 199 Ala. 287. 

Ind.—^Petition for Appointment of 
Magistrates for City of Beech 
Grove, 24 N.E.2d 772, 216 Ind. 417. 

13. Ga.—Tucker v. City of Thomas- 
ville, 185 S.E. 398, 53 Ga.App. 226. 

S.C.—Schroder v. Charleston, 7 S.C. 

L. 726, 5 S.C.L. 533. 

Police Judge or justice 
Miss.—City of Pascagoula v. Sharp, 
101 So. 683, 136 Miss. 756. 

33 C.J. p 338 note 64. 


14. Or.—^Ex parte Boalt 260 P. 
1004, 123 Or. 1. 

33 C.J. p 938 note 65. 

Ordinance effective xmtil repeal 
Where the authority is conferred 
on the city council to decide wheth¬ 
er the office of police judge or jus¬ 
tice shall be filled by election or ap¬ 
pointment, and the council has actu¬ 
ally exercised the power by the en¬ 
actment of an ordinance, the ordi¬ 
nance is the law as to the method 
that shall be followed until It is re¬ 
pealed by counciL—Cox v. Preston, 
136 S.W.2d 746, 281 Ky. 539—Sally 
V. Baker. 203 S.W. 724, 180 Ky. 833. 

15. Ala.—State ex rel. Coffin v. 
Hamilton, 142 So. 71. 225 Ala. 79. 

Necessity for viva voce selection 
Constitutional provision that elec¬ 
tions by representatives shall be 
viva voce is inapplicable to juvenile 
court commission's proceedings in 
appointing judge of such court.— 
State ex rel. CoflEln v. Hamilton, su¬ 
pra. 

16. Ala.—State ex reL Coffin v. 
Hamilton, supra. 

17. N.T.—Trounstine v. Britt, 106 
N.B. 129, 212 N.T. 421. 

Election, by entire city 
Where the constitution authorizes 
the legislature to direct the manner 
of election or appointment of judi¬ 
cial officers, but further provides 
that all judicial officers in cities 
shall be chosen by the electors of the 
city or appointed by the authorities 
thereof, the legislature cannot au¬ 
thorize the election of inferior judi¬ 
cial officers in a city in a manner 
other than by an election by the 
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entire city.—^People v. Dooley, 76 N. 
T.S. 350, 69 App.Div. 512—33 CJ. P 
937 note 38. 

Statute for selection of judge of ju¬ 
venile court held valid 
Tenn.—^Dykes v. Hamilton County, 
191 S.W.2d 155. 

18. Ohio.—Hilton v. State, 140 N.E. 
681, 108 Ohio St. 233—State v. Mil¬ 
ler, 17 Ohio App. 309. 

Election by commissioners 
A constitutional provision stating 
that county judges shall be elected 
in such manner as the legislature 
shall prescribe authorizes a statute 
which permits county commission¬ 
ers to elect a county judge.—^Meador 
V. Thomas, 170 S.E. 110, 205 N.C. 
142. 

18. N.J.—Perry v. Bianchi, 114 A. 

452, 96 N.J.Daw 113. 

20. Cal.—^People v. Henry, 62 Cal. 
557. 

Judge as state officer see supra § 3. 

21. Ark.—^Mississippi County v. 
Green, 138 S.W.2d 377, 200 Ark. 
204. 

Cal.—Chambers v. Terry, 104 P.2d 
663, 40 Cal.App.2d 153. 

N.T.—^Application of O’Connor, 43 N. 

T.S.2d 412, 180 Misc. 630. 

25 C.J. p 938 note 68. 

Matters which disqualify judge from 
trying cause see infra §§ 77-91. 

22. N.M.—Stout V. City of Clovis, 
16 P.2d 936, 37 N.M. 30. 

23 C.J. p "938 note 69. 

28. Mont.—State v. pocking, 213 P. 

594, 66 Mont 169. 

32 C.J. p 928 note 70. 

24. Ark. — Mississippi County T. 
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§ 15 


the courts^s are authorized to increase the qualifi¬ 
cations of judges prescribed by the constitution. It 
has been held, however, that the legislature may 
prescribe further and additional qualifications pro¬ 
vided they do not abridge or conflict with the con¬ 
stitutional provisions.26 The legislature has the 
power to fix and determine the essential qualifica¬ 
tions for the office where they have not been pre¬ 
scribed by the constitution^? or where there is ex¬ 
press constitutional authorization for such action.^S 
A statute changing the qualifications for the office 
has no application to a judge who was elected be¬ 
fore its effective date.29 

The date at which a qualification must be pos¬ 
sessed is to be determined by the statutory provi¬ 
sion prescribing it.30 Except where the language 
of the governing provision requires a different 
rule,it has been held that the qualifications need 
not exist at the time of the selection of the judge, 
it being sufficient if he has them when he starts 
to exercise the duties of his office.22 

A judge cannot assume control and discharge of 
the duties of the office until he has qualified as re¬ 
quired by law,23 and he is allowed a reasonable time 
within which to qualify^^ and, as discussed supra § 
6, within which to have a judicial determination of 
his right to the office before qualifying. A person 
appointed to fill a vacancy in the office of a judge 
who is later selected for the office should again qual- 
ify.35 

Licensed attorney. It seems that, in the absence 
of constitutional or statutory provision requiring it, 


it is not necessary that a judge shall be a licensed 
attorney at law;36 and the legislature cannot en¬ 
force such qualifications where it conflicts with con¬ 
stitutional provisions.3? Some constitutional and 
statutory provisions, however, require that a person 
must be admitted to the bar to be eligible to be a 
judge in certain courts.28 Where such a constitu¬ 
tional provision, considered with other sections re¬ 
lating to the judiciary, manifests an intent to fix 
the legal qualifications for the office,39 the legisla¬ 
ture cannot add to these requirements the addition¬ 
al one of a fixed period of active practice,^^^ and a 
person is qualified for the office who fulfills the 
constitutional requirement.^! The qualification has 
been held to be a continuing one which must sub¬ 
sist during the entire term of office,^^ and to refer 
to admission as an attorney of a court within the 
state, not to the right to practice in the federal 
courts or those of another state.‘*2 

§ 15. Learned in the Law 

Constitutional and statutory provisions that no per¬ 
son shall be eligible to the office of Judge unless he Is 
learned In the law have been construed to require that 
he be admitted to the bar. 

A constitutional provision that no person shall be 
eligible to the office of judge unless he is ^'learned 
in the law,” has been held to require that such per¬ 
son be an attorney at law admitted to the bar by 
some court authorized to license persons to prac- 
tice.^^ On the other hand, it has been held that 
constitutional and statutory provisions requiring 
judges of certain courts to be learned in the law 


Green, 138 S.W.2d 377, 200 Ark.] 
204. 

Bel.—Buckingham v. State ex rel, 
Killoran, 36 A.2d 903. 

Mich.—^Attorney General ex rel. Cook 
V. O^Neill, 274 K.W. 445, 280 Mich. 
649. 

25. Minn.—State ex rel. Boedighei- 
mer v. Welter, 293 N.W. 914, 208 
Minn. 338. 

26. Okl.—Glasco v. State Election 
Board, 248 P. 642, 121 Okl. 119. 

27. Ala.—Mitchell v. Kinney, 5 So. 
2d 788, 242 Ala. 196. 

Ohio.—State ex rel. Lippincott v. 
Metzger, 29 N.E.2d 361, 137 Ohio 
St. 307. 

28. Cal.—Chambers v. Terry, 104 P. 
2d 663, 40 Cal.App.2d 153. 

29. Cal.—Chambers v. Terry, supra. 

30. Pa.—Commonwealth v. Keiser, 
16 A.2d 307, 340 Pa. 59. 

31. Cal.—^Bowring y. Dominguez, 44 
P.2d 299, 3 Cal.2d 167. 

32. Puerto Rico.—Ex parte Bones, 
10 Puerto Rico 170. 

33 C.J. p 938 note 73. 


Residence at time of selection see 
infra § 18. 

Qualificatioii after resignatioxi 
The fact that reflected county 
judge did not duly qualify, and, aft¬ 
er resigning, qualified when immedi¬ 
ately reappointed by commissioners’ 
court, did not show illegality.—State 
V. Jordan, TexCiv.App., 28 S.W.2d 
921, error dismissed. 

33. N.T.—In re Pardee’s Estate, 16 
lsr.T.S.2d 10, affirmed 18 lT.T.S.2d 
413, 259 App.Biv. 101. 

33 C.J. p 938 note 71. 

34. CaL—Brodie v. Campbell, 17 
CaL 11. 

35. Mo.—^Alken y. Sidney Steel 
Scraper Co., 198 S.W. 1139, 197 Mo. 
App. 673. 

36. Ark.—^Mississippi County v. 
Green, 138 S.W.2d 377, 200 Ark. 
204. 

Fla.—State v. Parker, 100 So. 260, 
87 Fla. 181. 

N.J.—^In re Hudson County, 144 A. 

169, 106 N.J.L.aw 62. 

N.C.—Spruill V, Bateman, 77 RE. 768, 
162 N.G. 688, Ann.Cas.l916B 615. 
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37. Ark,—^Mississippi County v. 

Green, 138 S.W.2d 377, 200 Ark. 
204. 

Mich.—^Attorney General ex rel. Cook 
V. O’Neill, 274 N.W. 445, 280 Mich. 
649. 

Minn.—State ex rel. Boedigheimer v. 
Welter, 293 N.W. 914, 208 Minn. 
338 

33 C.J. p 938 note 77. 

38. Cal.—Chambers v. Terry, 104 P. 
2d 663, 40 CaLApp.2d 153. 

Or.—Ex parte Boalt, 260 P. 1004, 123 
Or. 1. 

N.T.—^Application of O’Connor, 43 
N.T.S.2d 412, 180 Misc. 630. 

39. Cal.—Chambers v, Terry, 104 P. 
2d 663, 40 CaLApp.2d 153. 

40. CaL—Chambers v. Terry, supra. 
41- Cal.—Chambers v. Terry, supra. 

42. Wls.—State V. Pierce, 209 N.W. 
693, 191 Wis. 1. 

43. Wis.—State v. Pierce, supra, 

44. Minn.—State v. Ries, 209 N.W. 
327, 168 Minn. 11. 

33 O.J. p 938 note 78. 
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§ 16 


are only directions to voters, and that they do not 
require judges to be licensed attorneys>5 Some 
constitutional provisions expressly exempt judges 
of probate courts,'^^ and courts not of record^ 
from the general requirement that judges be learned 
in the law. 

§ 16. Practicing Attorney 

Where a constitutional or statutory provision so re¬ 
quires, a person, in order to be eligible for the office of 
Judge, must have been a practicing attorney for a stat¬ 
ed period. 

Some constitutional and statutory provisions re¬ 
quire a person to be a practicing attorney for a 
stated period in order to be eligible for the office 
of judge.^^ In accordance with the general defini¬ 
tion of what constitutes practicing law, discussed in 
Attorney and Client § 3, it is unnecessary under 
such provisions that he be an attorney engaged in 
the trial of cases,it being sufficient if he is en¬ 
gaged in office practice.^0 Service as a judge for 
the required period has also been held to satisfy 
this requirementOther particular activities, 
however, have been held not to constitute the prac¬ 
tice of law within the purview of the statute.52 

Under such a provision the authority to practice 
must continue to the date of the election,53 and an 
attorney who has been suspended from the bar is 
not eligible while the suspension is in effect,54 
nor is he eligible, where a stated period prior to 


selection is required, if his suspension was in effect 
at any time during that period.55 Where the con¬ 
stitution provides that a person, in order to be el¬ 
igible to election as judge, must have practiced law 
in the state for a fixed period next preceding his 
election, such person must have practiced under le¬ 
gal permission obtained by complying with the re¬ 
quirements prescribed by law.55 Following the 
general rule, stated supra § 14, that the legislature 
ma}^ not increase the constitutional qualifications 
for the office of judge, it has been held that a stat¬ 
ute annexing a certain period of practice to the 
requirements for the office is invalid.57 

§ 17. Age 

The age of a person who may be eligible to the office 
of judge ordinarily is prescribed by constitution or stat¬ 
ute. 

Ordinarily the constitutions or statutes prescribe 
the age of a person who may be eligible to the office 
of judge.58 A constitutional provision authorizing 
the legislature to establish certain courts has been 
held to include the power to prescribe the minimum 
age of the judges.59 A candidate who has not at¬ 
tained the required age when his term begins is 
ineligible to hold office.50 

§ 18. Citizenship and Residence 

The constitutional and statutory provisions prescrib¬ 
ing the qualifications of Judges usually require that a 


45. Tenn.—^Potter v. Robbins, 290 S. 
W. 396, 155 Tenn. 1—Heard v. 
Moore, 290 S.W. 15, 154 Tenn. 566, 
50 A.L 1 .R. 1152—Morrison v. Gower, 
2S8 S.W. 731, 154 Tenn, 624. 

3.3 C.J. p 93S note 7S [a], 

40. Ala.—Mitchell v. Kinney, 5 So. 

2d 788, 242 Ala. 196. 

3.3 C.J. p 938 note 76 [a]. 

Ez officio jndsres of county court 
Under some constitutional provi¬ 
sions it has been held that the leg¬ 
islature is authorized to make judg¬ 
es of probate courts ex officio judges 
of the county court, although they 
are not learned in the law.—State v. 
Burke, 57 So. 870, 176 Ala. 581. 

47. Ala.—^England v. State, 197 So. 
365, 240 Ala. 76, answer to certi- 
fled question conformed to 197 So. 
'369, 29 Ala.App. 423. 

48. Cal.—Johnson v. State Bar of 
California, 73 P.2d 1191, 10 Cal.2d 
212—^Bowring v. Dominguez, 44 P. 
2d 299. 3 Cal.2d 167—-Helwig v. 
Payne, 241 P. 884, 197 Cal, 524. 

Neb.—Spier v. Thomas, 2‘69 N.W. 61, 
181 Neb. 579. 

48. Ga.—Gazan v, Heery, 187 S.B. 

871, 183 Ga. 30, 106 AL.R. 498. 
Iowa.—^Barr v. Cardell, 155 N.W. 
312, 173 Iowa 18. 


50. Neb.—Spier v. Thomas, 269 N. 
W. 61, 131 Neb. 579. 

33 C.J. p 939 note 80. 

51. Ga.—Gazan v. Heery, 187 S.B. 
371, 183 Ga. 30, 106 A.L.R. 498. 

Alternative qualification 
By statute either training and ex¬ 
perience by serving in office as pro¬ 
bate judge immediately prior to elec¬ 
tion in question, or admission to 
practice as an attorney and counsel¬ 
lor at law qualifies one for office of 
probate judge.—State ex rel. Lippin- 
cott V, Metzger, 29 N.E.2d 361, 137 
Ohio St. 307. 

52. Investigator 

Attorney who, within one month 
after admission to bar,, entered serv¬ 
ice of federal bureau of investigation 
of department of justice, where he 
was engaged as investigator of facts 
to be produced in trial of cases, was 
not ‘‘practicing attorney” in state 
during period of employment by bu¬ 
reau of investigation within the 
statute.—Spier v. Thomas, 269 N.W. 
61, 131 Neb. 579. 

53. Kan.—^Hanson v. Cornell, 12 P. 
2d 802, 136 Kan. 172, ‘ 

54. Kan.—^Hanson v. Cornell, supra. 
Wash.—State v. Monfort, 159 P. 889, 

93 Wash. 4, L,R.A.1917B 801. 


IxLelfective suspenslozL 
Attorney is not ineligible for of¬ 
fice of judge because of state bar's 
order, never called to supreme 
court's attention, suspending him 
from membership for nonpayment 
of dues.—State ex rel. McCloskey v. 
Greathouse, 36 P.2d 357, 55 Nev. 409. 

55. CaL—^Johnson v. State Bar of 
California, 73 P.2d 1191, 10 Cal.2d 
212 . 

5€k La.—State v. Marks, 30 La.Ann. 
97. 

57. Ark,—^Mississippi County v. 
Green, 188 S.W.2d 377, 200 Ark. 
204. 

Mich.—^Attorney General ex rel. 
Cook V. O’Neill, 274 N.W. 445, 280 
Mich. 649. 

68. Ala,—Mitchell v. Kinney, 5 So. 

2d 788, 242 Ala. 196. 

Kan.—^Hanson v. Cornell, 12 P.2d 
802, 136 Kan, 172. 

Pa.—Commonwealth ex rel. Kelley v. 

Keiser, IS A.2d 807, 340 Pa. 59. 
Retirement on account of age see in¬ 
fra § 22. 

59. Pa.—Commonwealth ex rel. Kel¬ 
ley V. Keiser, supra. 

00. Pa.—Commonwealth ex rel. Kel¬ 
ley Y. Keiser, supra. 
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pension, In order to be eligible as a Judge, must be a citi¬ 
zen and possess certain qualifications as to residence. 

The constitutional and statutory provisions pre¬ 
scribing the qualifications of judges usually require 
that a person, in order to be eligible as a judge, must 
be a citizen,and under some constitutional and 
statutory provisions a person must be a qualified 
voter.^2 In the absence of constitutional or statu¬ 
tory provision requiring residence within the coun¬ 
ty, circuit, or district, such residence is not neces- 
sary.®3 However, by force of constitutional or stat¬ 
utory provisions, the person to be selected may be 
required to be a resident of the state®^ or of the 
county, circuit, or district.^S It has been held, how¬ 
ever, that a statute requiring a judge to reside in 
a certain county in his circuit is invalid where the 
constitution contains no such requirement.®^ The 
nature of the residence depends on the provisions of 
law.®7 Thus he may be required to have been a 
resident of the state,®® or of the circuit, district, or 
county,®® for a certain period prior to the Selec¬ 
tion. Residence at the time of the selection,^® and 
continuing during the incumbency of the office, 
also may be required. 


§ 19 

§ 19. Bond, Oath, and Commission 

a. Bond 

b. Oath 

c. Commission 

a. Bond 

Where judges are required to give bond In qualify¬ 
ing for office, mere irregularities in executing it will not 
render the bond void nor will failure to approve It render 
the judge’s acts invalid. 

Sometimes, by constitutional or statutory provi¬ 
sions, certain judges are required to give bond in 
qualifying for office.’^2 Mere irregularities as to 
the time of the execution of the bond^® or as to its 
attestation*^^ or a delay in filing it,^^ not per se 
render it void. The failure to approve the bond 
does not render the acts of a judge invalid,*^® since, 
as discussed supra § 2, he is considered a judge de 
facto. 

b. Oath 

Generally the law requires the judge selected to take 
an oath of office. 

Generally the law requires the judge selected to 
take an oath of office*^*^ and to file it with the prop- 
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Gl. Ala-—^Mitchell v. Kinney, 5 So. 

2d 788, 242 Ala. 196. 

Ill.—People V. Wilson. 15 Ill. 388. 
Kan.—State v. Irey, 225 P. 1050, 116 
Kan. 21. 

Okl.—Glasco V. State Election Board, 
248 P. 642, 121 OkL 119. 

62. Ga.—Cloud v. Maxey, 23 S.E.2d 
668, 195 Ga. 90—Lee v. Byrd, 151 
S.E. 28, 169 Ga. 622. 

La.—Prejean v. East Baton Rouge 
Parish Democratic Executive Com¬ 
mittee, 19 So.2d 376, 206 La. 658. 
N.J.—^De Potter v. Patten, 159 A 
397, 10 N.J.Misc. 425. 

Residence qualifications for voters 
generally see Elections §§ 19-25. 

63. Me.—State v. Quinn, 52 A 1009, 
96 Me. 496. 

33 C.J. p 939 note 86. 

District of Columbia 

The statute requiring federal dis¬ 
trict judges to reside in their own 
districts does not apply to the judg¬ 
es of the district court of the Dis¬ 
trict of Columbia.—Sykes v. San¬ 
ford, C.C.A.'Ga„ 150 P.2d 205, certio¬ 
rari denied 66 S.Ct. 331—^U. S. ex rel. 
Laughlin v. Eicher, D.C.D.C., 56 P. 
Supp. 972. 

64. Ill.—Smith v. People, 44 Ill. 16. 
N.J.—^De Potter v. Patten, 159 A 

897, 10 N.J.Misc. 425. 

66. N.J.—De Potter v. Patten, su- 

pra. 

N.Y.—Brickman v. Board of Elec¬ 
tions of the City of New York, 290 
N.Y.S. 805, 248 App.Div. 467. 

33 C.J. p 939 note 89. 


Nominating district 
Constitutional qualifications gov¬ 
erning the residential requirements 
of district judges do not prohibit 
legislature from dividing judicial 
district into two or more nominat¬ 
ing districts and requiring candi¬ 
dates for district judges to be resi¬ 
dents of such nominating districts.— 
Glasco V. State Election Board, 248 
P. 642. 121 Okl. 119. 

66. Pla.—^In re Advisory Opinion to 
Governor. 113 So. 113, 93 Fla. 948. 
67- La.—^Prejean v. East Baton 
Rouge Parish Democratic Execu¬ 
tive Committee, 19 So.2d 376, 206 
La. 658. 

33 C.J. p 939 note 90. 

68. Ill.—Smith v. People, 44 HI. 16 
—^People V. Wilson, 15 Ill. 388. 
Okl.—Glasco V. State Election Board, 
248 P. 642. 121 Okl. 119. 

66. Ky,—Toney v. Harris, 3 S.W. 

614, 8-5 Ky. 453, 9 Ky.L. 36. 

Okl.—Glasco V. State Election Board, 
248 R 642, 121 Okl. 119. 

70. Wis.—State v. Messmore, 14 
Wis. 163. 

71- Colo.—^People v. Owers, 69 P. 
515, 29 Colo. 535. 

N.Y.—^People v. Morrell, 21 Wend. 
563. 

72- Minn.—State ex reL Child v. 
City of Waseca, 262 N.W. 633, 195 
Minn. 266. 

N.Y.—^In re Pardee's Estate, 18 N.Y. 

S.2d 413, 259 App.Div. lOL 
33 C.J. p 939 note 96. 

Liability on bond see infra $ 67. 
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Vacancy created by failure to give, 
or irregularities in recording, bond 
see infra § 31. 

73. Ky.—^Kimball v. Thurman, 12 

Ky.L. 358. 

33 C.J. p 939 note 97. 

74. Ky.—Kimball v. Thurman, su¬ 

pra. 

75. Minn.—State ex rel. Child v. 

City of Waseca, 262 N.W. 633, 195 
Minn. 266. 

76. Ga.—^Merchants’ & Planters’ 

Bank v. Citizens’ Bank, 94 S.E. 229, 
147 Ga. 366, L.RA1918B 1122. 

77. Ill.—Boyle v. Boyle, 247 IlLApp. 
554. 

N.Y.—^In re Pardee’s Estate, 16 N.Y. 
S.2d 10, affirmed 18 N.Y.S.2d 413, 
259 App.Div. 101. 

Or.—State ex rel. Smith v. Tazwell, 
111 P.2d 1021, 166 Or. 349—Ekwall 
V. Stadelman, 30 P.2d 1037, 346 Or. 
439. 

33 C.J. p 939 note 3. 

Prerequisite for euteiiug on duties 
Under such a provision the taking 
of the oath is merely a prerequisite 
for entering on the duties of the 
office, not for holding it.—Common¬ 
wealth ex rel. Kelley v, Keiser, 16 
A2d 307, 340 Pa. 59. 

To accept no other office 
Circuit judge’s oath not to accept 
other nonjudicial office during term 
was also applicable to steps neces¬ 
sary to be taken to secure election 
thereto.—Ekwall v. Stadelman, 30 P. 
2d 1037, 146 Or. 439. 
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§ 19 

er official.^* Where a time is prescribed within 
which the oath must be taken, the performance of 
the requirement within the time limited is a condi¬ 
tion precedent to the right to enter on the officeJ^ 
Where, however, the time for taking and filing the 
oath is not expressly made mandatory by statute, 
the statute will be construed as directory*, and the 
oath may be taken at any time before induction into 
office.^® 

a Commission 

Where the law requires a commission to be issued to 
a JudgCf a person is not entitled to the office until he 
has received his commission. 

Ordinarily, as discussed supra § 12, the right of 
a judge to his office is determined by his due selec¬ 
tion, and the fact that he has not been commissioned 
does not render him the less a judge but, where 


the law requires a commission to be issued, the per¬ 
son selected is not entitled to the office until the 
commission issues he cannot be legally qualified 
by taking the required oath until he has received his 

commission.SS 

After the result of the election of a judge is cer¬ 
tified in the manner prescribed by law, it is the duty 
of the governor to issue his commission and it 
has been held that the inauguration of a contest 
does not suspend his power so to do.^S 

Commission as evidence. The commission is in 
law prima facie proof of the right of the judge to 
enter on and perform the duties of his office.^® 
It is the highest and best evidence of his right to 
the office until, on quo warranto or a proceeding of 
that nature, it is annulled by judicial determina- 
tion.S7 


VL TEEM AND TENUEE OP OFFICE 


§ 20. In General 

With respect to Judicial office, "term” means a fixed, 
definite time for holding office, and is distinguishable 
from “tenure." 

The word *^term” when used with reference to 
the tenure of a judicial office, as is the case when 
it is used with reference to other officers, as con¬ 
sidered in the CJ.S. title Officers § 42, also 46 
CJ. p 963 note 65-p 964 note 67, ordinarily refers 
to' a fixed, definite timers and does not apply to an 
appointive office held at the pleasure of the appoint¬ 
ing power.ss “Term,” with respect to the tenure 


of the office of a judge, may have regard to the 
office,®^ the fixed and definite period of time which 
the law prescribes that he may hold office,®! regard¬ 
less of the tenures of the various incumbents who 
might serve in the office during the prescribed 
term,®® or it may have regard to the personal ele¬ 
ment, the incumbent of the office,®® his time of hold¬ 
ing the office®^ contemplating the period of incum¬ 
bency, whether of a whole term or a part of the 
entirety.®^ In the former sense, the term may con¬ 
tinue, although a vacancy in the office exists;®® and 


To support coustltution 

(1) Under constitutional require¬ 
ment that all judicial officers of the 
several states shall take an oath to 
support the constitution, the consti¬ 
tution, alone, as it is written, is the 
sole test, and support of an act of 
congress or any law promulgated by 
any other federal official or any 
court decision Is not required,— 
Wuebker v. James, 58 N.T.S.2d 671. 

(2) JLn oath taken by judges to 
discharge their duties agreeably to 
the constitution and laws of the 
United States, or an oath that they 
would to the best of their ability 
preserve, protect, and defend the 
constitution and laws of the United 
States complies with this require¬ 
ment.—^Van Hodge v. State, Tex.Cr., 
191 S.W.2d 24. 

78. Minn.—State ex rel. Child v. 

City of Waseca, 262 N.W. 683, 195 

Minn, 266. 

K.T.—In re Pardee’s Estate, 18 N.T. 

S.2d 413, 269 App.Div. 101. 

78- Neb.—State v. Lansing, 64 N.W. 

1104, 46 Neb. <514, 35 L.R.A. 124. 


BO, Minn.—State v. Jack, 108 N.W. 
10, 98 Minn. *278. 

Neb.—Duflfy v. State, 84 N.W. 264, 
60 Neb. 812. 

81- Ky.—Toney v. Harris, 3 S.W. 

614, 85 Ky. 453, 9 Ky.L. 36. 

33 C.J. p 939 note 8. 

82. CaL—^Legerton v. Chambers, 163 
P, 678, 32 Cal.App. 601. 

IlL—Boyle v. Boyle, 247 IlLApp. 554. 

83. Md.—^Magruder v. Tuck, 25 Md. 
217. 

33 C.J. p 939 note 10* 

84. Pa.—Metzger’s Case, 6 Pa.Co. 
272. 

85. Pa.—^Metzger’s Case, supra, 

86. N.C.—State v. Montague, 130 S. 
B. 838, 190 N.C. 841. 

33 C.J. p 940 note 13. 

IkLtigiuits may xely on oertifLcate 
of justice as showing him to be at 
least de facto judge, and his judg¬ 
ment and orders cannot be claimed 
invalid because rendered after be¬ 
coming seventy years of age, where 
certificate showed him to be under 
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seventy at time.—Sylvia Lake Co. v. 
Northern Ore C- , 151 N.B. 158, 242 
N.T. 144, certiorari denied 47 S.Ct 
92, 273 U.S. 695, 71 LuEd. 844. 

87. Ala.—Thompson v. Holt, 52 Ala. 
491. 

88. U.S.—Robinson v, U. S., 42 Ct. 
Cl. 52. 

89. U.S.—^Robinson v. U, S., supra. 

90. U.S.—^Trounstine v. Britt, 106 
N.E. 129, 212 N.Y. 421. 

33 C.J. p 940 note 18. 

9L Iowa.—Wilson v. Shaw, 188 N. 
W. 940, 194 Iowa 28. 

92. Wis.—State v. Prear, 120 N.W. 

216, 138 Wis. 536, 16 AnmCas. 1019. 
33 C.J. p 940 note 20. 

93- Wis.—State v. Prear, supra. 

94. Ill.—People v. Sweitzer, 117 N. 
B. 625, 280 Ill. 436. 

33 C.J. p 940 note 22. 

95. Wis.—State v. Prear, 120 N.W. 
216, 138 Wis. 536. 16 Ann.Cas. 1019. 

9flL N.Y.—^Trounstine v. Britt, 106 
N.E. 129, 212 N.Y. 421. 
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the temporary filling of a vacancy does not consti¬ 
tute or create a new term in such sense.^^ 

“Tenure'* and *^term** distinguished. While, as 
applicable to the length of time to which a person 
may be selected to the office, the words ^‘tenure” and 
''term'’ are often used interchangeably,^8 there is 
generally a recognized difference in their mean¬ 
ing,"tenure” meaning the right to hold for an in¬ 
definite time, and ‘"term” meaning a period of time 
with fixed limits.^ It has been held that tenure of 
office imports not only the length of the term but 
also the extent of the service during such term.2 

§ 21. Power to Fix and Alter 

The power to fix and alter the terms of Judicial of¬ 
ficers must be exercised by authority of law. 

The power to fix the duration of the official terms 
of judicial officers must be exercised by authority of 
law.3 Thus the term of the office of a judge may 
be changed by constitutional amendment.'^ Howev¬ 
er, when the constitution ordains that a judge shall 
hold his office for a fixed term, the constitution gov¬ 
erns, and the legislature has no power to alter his 
tenure,5 either by enlarging® or shortening^ the 


term, directly® or indirectly,® even to prevent a va- 
cancy.i® Nevertheless, by force of constitutional 
provision, the legislature may be authorized to fix 
or alter the terms of some judicial offices and, 
when the constitution is silent, the legislature may 
fix the term.^2 jf the office is created by the legis¬ 
lature tmder due authority, it may fix the term^® 
and alter it.^^ 

A governor cannot enlarge the official term of a 
judge by the terms of his commission.^® Where a 
judge in office is reappointed as his own successor, 
he cannot change the term of office prescribed by 
law by a failure to apply for a second commission 
and to qualify thereunder.^® 

If the office is considered a state office, and the 
officer a state officer, the term of a municipal judge 
cannot be altered by the municipal authorities.^*^ 

During tenure of office. The tenure of judges 
in office may be changed by the constitution.^® 
However, where the office of judge is created by 
the constitution, and it fixes the term of office, the 
legislature cannot, except in so far as there is con¬ 
stitutional authority therefor,^® alter the term of 
judges in office,^® either by lengthening^^ or short- 


97. Iowa.—Wilson v. Shaw, 188 N. 
W. 940, 194 Iowa 28. 

98. U.S.—Robinson v. XT. S., 42 Ct. 
Cl. 62. 

99. U.S.—Robinson v. U. S., supra. 
33 C.J. p 940 note 27. 

1. U.S.—Robinson v. U. S., supra. 

2. Mass.—In re Opinion of the Jus¬ 
tices, 171 N.E. 237, 271 Mass. 675. 

3. Ill.—People V. Comrs., 92 N.E. 
165, 245 Ill. 298. 

4. Minn.—State v. Houndersheldt, 
186 N.W. 23-4, 151 Minn. 167. 

Axnendment held to mahe no change 
Amendment to constitution provid¬ 
ing term of office of circuit court 
Judges did not repeal or amepd any 
other constitutional provision, and 
did not change the length of term 
of Judges from what it had been 
formerly.—State ex rel. Smith v. 
Tazwell, 111 P.2d 1021, 166 Or. 349. 

6. Ky.—Watkins v. Pinkston, 227 S. 
W. 583, 190 Ky. 455. 

3.3 C.J. p 940 note 31. 

Constitutional grant of power to 
general court to establish courts was 
held not to include power over ten¬ 
ure of Judges of such courts.—In re 
Opinion of the Justices, 171 N.E. 237, 
271 Mass. 675. 

8. Conn.—State v. Clark, 89 A. 172, 
87 Conn. 637, 52 L.R.A.,N.S., 912. 
Mass.—In re Opinion of the Justices, 
171 N.R 237, 271 Mass. •575. 

7. Ky.—^Watkins v. Pinkston, 227 S. 
W. 583, 190 Ky. 455. 

33 C.J. p 940 note 33. 


8. Pa.—Commonwealth v. McAfee, 
81 A. 85, 232 Pa. 36. 

Wyo.—State v. Schnitger, 96 P. 238, 
17 Wyo. 65. 

9. Pa.—Commonwealth v. McAfee, 
81 A. 85, 232 Pa. 36. 

33 C.J. P 940 note 36. 

10. Pa.—Commonwealth v. McAfee, 
supra. 

11. R.I.—Gorham v. Robinson, 186 
A. 832, 67 R.I. 1. 

33 C.J. p 941 note 38. 

12. R.I.—Gorham v. Robinson, su¬ 
pra. 

33 C.J. p 941 note 39. 

13. R.I.—Gorham v. Robinson, su¬ 
pra. 

33 C.J. p 941 note 41. 

14. Kan.—Albach v. Benson, 142 P. 
293, 92 Kan. 1036. 

Statute held to repeal prior statute 
R.I.—Gorham v. Robinson, 186 A. 
832, -57 R.I. 1. 

15. Mo.—State v. Perkins, 40 S.W. 
650, 139 Mo. 106. 

Ohio.—State v. Taylor, 15 Ohio St. 
137. 

10. Ga.—^Anderson v, Ryan, 9 S.E. 
331, 82 Ga. 559. 

17. Minn.—State ex rel, Peterson v. 
Bensel, 269 N.W. 389, 194 Minn. 
55—State v. Fleming, 127 N.W. 473, 
112 Minn. 136. 

18. Minn,—State v. Frizzell, 18 N. 
W, 316, 31 Minn. 460. 

33 C.J. p 941 note 47. 
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Effective date of coustitutional 
amendment 

Term was six years, notwithstand¬ 
ing ratification at same election of 
constitutional amendment providing 
fourteen-year term, where by con¬ 
stitution such amendment did not 
become effective until the following 
year.—Wingate v, Flynn, 249 N.T.S. 
351, 139 Misc. 779, affirmed 250 N.Y. 

S. 917, 233 App.Piv. 785, affirmed 177 
N.E. 195, 256 N.T. 690—Nova v. 
Flynn, 249 N.T.S. 356, 139 AUsc. 783, 
affirmed 250 N.T.S. 917, 223 App.Div. 
785, affirmed 177 N.E. 195, 256 N.T. 
690. 

19. Tenn.—State ex rel. v. Link, 111 
S.W.2d 1024, 172 Tenn. 258. 

33 C.J. p 941 note 52. 

20. La.—State ex rel. Garland v. 
Guillory, 166 So. 94, 184 La. 329. 

Neb.—State v. Reilly, 142 N.W. 923, 
94 Neb. 232, motion overruled 143 
N.W. 200, 94 Neb. 232. 

Tex.—State v. Manry, 16 S.W.2d 809, 
118 Tex. 449—Manry v. McCall, 
Civ.App., 22 S.W.2d 348. 

Zdmited constitutional protection 
The rule stated in the text pre¬ 
vails, except that certain courts, 
while /‘constitutional courts** in the 
sense that they are courts recognized 
and provided for by the constitution, 
have no provision made for the pro¬ 
tection of the tenure of their Judges. 
—Gorham v. Robinson, 186 A. 832, 57 
R.I. 1. 

21. Neb.—State v. Reilly. 142 N.W. 
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enmg22 it; and, as discussed infra § 27, the leg¬ 
islature cannot remove them from office during the 
term except as it may be provided by law. Where 
the office of judge is made elective, the legislature 
cannot continue the incumbent in office beyond the 
expiration of the term for which he was elected, ei¬ 
ther by extending the term^S or by postponing the 
time for the election of his successor.24 

It has been held that, if the office is created by 
the legislature, it may alter the term, even though 
it might result in shortening or extending the tenure 
of judges in office.25 

Delegation of power. If the office is one created 
by the legislature, it may provide that, on the adop¬ 
tion of the commission form of government by a 
municipality, the commission may select a police 
judge of its own selection, although the term of the 
police judge, elected under the general law before 
the adoption of the commission form of govern¬ 
ment, has not expired.26 A statute authorizing 
towns to change the terms of their judicial officers 
has been held to be permissive so that existing pro¬ 
visions are not rendered inapplicable until the towns 
exercise the power granted to them in the manner 
required by the statute.^^ 

When change effective. It has been held that a 


statutory provision changing the term of a judicial 
office will not be effective until the expiration of 
the term in which the statute was enacted.28 

§ 22. Commencement and Duration 

a. Commencement of term 

b. Duration of term 

a. Oommencement of Term 

A Judge’s term of office begins at the time fixed by 
constitutional or statutory provision. 

The time when a judge’s term of office begins is 
that fixed by the constitution^^ or statute^O in force 
at the time of his selection.^! In the absence of 
conflict with constitutional provisions, the legisla¬ 
ture may prescribe the period of commencement.22 

When the time is not otherwise fixed by law, 
the term has variously been held to begin on the 
date of the election,23 the date of qualification,24 or 
some other date.25 

b. Duration of Term 

The term of the office of a judge Is that fixed by law. 
A judge’s tenure may be affected by compulsory or vol¬ 
untary retirement provisions. 

The term of the office of a judge is that fixed by 
law ;22 and, as discussed infra § 47, beyond that pe- 


923, 94 Neb. 232, motion overruled 
143 N.W. 200, 94 Neb. 232. 

N.T.—Loew V. McNeill, 10 N.T.S.2d 
658, 170 Misc. 647, affirmed 19 N. 
E.2d 94, 279 N.T. 806. 

R.I.—Gorham v. Robinson, 186 A. 
832, 67 R.I. 1. 

22, Neb.—State v. Reilly, 1*42 N.W. 
923, 94 Neb. 232, motion overruled 
143 N.W. 200, 94 Neb. 232. 

R.I.—Gorham v. Robinson, 186 A. 
832, 67 R.L 1. 

23, Ind.—State v. Mount, 61 N.E. 
417, 151 Ind. 679. 

N.Y.—People v. Bull, 46 N.T. -57, 7 
Am.R. 302. 

24. Ill.—^People v. Knopf, 64 N.E. 
842, 1127, 198 Ill. 340. 

25. Ga.—Drake v. Beck, 69 S.E, 306, 
129 Ga. 466. 

Mich.—Doyle v. Election Commission 
of City of Detroit, 246 N.W. 220, 
261 Mich. 546. 

R.L—Gorham v. Rohinson, 186 A. 
632, 67 R.I. 1. 

26, Kan.—^Albach v. Benson, 142 P. 
293, 92 Kan. 1036. 

27. By resolution. 

The statutes providing that a town 
may by resolution appoint a recorder 
for a flve-year term are permissive 
only and did not repeal provisions 
of town act providing that recorder’s 
term should be two years, and hence 
resolution adopted by town incorpo¬ 


rated under town act attempting’ to 
appoint recorder for five-year term 
was ineffective to terminate record¬ 
er’s original appointment for two- 
year term and to extend that term, 
where town had not passed an en- 
,abling resolution taking advantage 
of statutes.—Armore v. Town of 
West New York, 196 A. 669, 119 N.J. 
Law 350—Winne v. Casale, 126 A. 
324, 100 N.J.Law 291, 

Delegation by legislature of power 
to fix terms of judges see Con¬ 
stitutional Law § li33. 

28. Ark.—Weas v. Montgomery, 23 
S.W.2d 969. 180 Ark, 989. 

29. Fla.—In re Advisory Opinion to 
Governor, 162 So. 346, 120 Pla. 142. 

Ga.—^Hooper v, Almand, 25 S.K2d 
778, 196 Ga. 52. 

Okl.—Robertson v. Brewer, 156 P.2d 
80-4, 195 Okl. 222. 

38 C.J. p 9*41 note 68. 

Date of commencement of term as 
to public officers generally see the 
C.J.S, title Officers § 45, also 46 C. 
J. p 965 note 1-p 966 note 8. 

30. Ohio.—State v. Handy. 36 N.B. 
1071, 51 Ohio St 204. 

33 C.J. p 941 note 69. 

3L Ala.—^Prowell v. State, 39 So. 
164, 142 Ala. 80. 

32. Ind.—State ex reL Middleton v. 
Scott Circuit Court of Scott Coun¬ 
ty, 17 N,E.2d 464, 214 Ind. 643. 
.33 CJ. p 941 note 71. 
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Statute held not in conflict with oon^ 
stitution 

Ala.—State ex rel. Poster v. Rice, 
162 So. 292, 230 Ala, 608. 
Bifferent days for different judges 
The act providing for election of 
judges of court of common pleas of a 
particular county for terms begin¬ 
ning on different days in same year 
does not violate constitution.—State 
ex rel. Gustafson v, Krause, 1 N.E.2d 
937, 131 Ohio St. 97. 

33. Ill.—People v. Sweitzer, 117 N. 

B. 625, 280 Ill. 436. 

34L Wash.—State v. Millett, 54 P. 

1124, 20 Wash. 221. 

33 aj. p 941 note 72 [b]. 

35. Ala.—Prowell v. State, 89 So. 

164, 142 Ala. 80. 

33 C.J. p 941 note 72 [c]. 

38, Fla,—^In re Advisory Opinion 
to Governor, 136 So. 623, 101 Pla, 
1510—State ex rel. Davis v. Col¬ 
lins. 134 So. 595. 101 Pla, 871. 

Kan.—Clark v. Murray, 41 P.2d 1042, 
141 Kan. 533. 

Ky.—Cox V. Preston, 186 S.W.2d 746, 
281 Ky. 539. 

38 C.J. p 941 note 74. 

The law, aud not the oonmiission, 
determines the terms of office.—In 
re Advisory Opinion to Grovemor, 188 
So. 218, 137 Fla, 298. 

No term flned by statute 
Act creating municipal courts, is 
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riod ordinarily he cannot exercise his judicial func¬ 
tions. However, where a judge has duly qualified 
after due selection, he is entitled to exercise the 
duties of his office during the period or term pro¬ 
vided by law, until in one of the methods provided 
by law he becomes disqualified.^'^ 

The terms of office of judges, as fixed by the dif¬ 
ferent provisions, have variously been held to be 
for life,38 during pleasure,^^ during good behav¬ 
ior,^® for a definite period of time,^! or until the 
office is declared vacant by a resolution of the leg- 
islature.^2 Occasionally a judge has been chosen 
to preside over a temporary court during the exist¬ 
ence of the court,^^ or appointed during the mili¬ 
tary occupation of a state, the appointment being 
revocable at the pleasure of the military governor, 
or chosen under a provisional government for an 

indefinite period.^5 

Termination by age limit; retirement. By force 


§ 22 

of constitutional provisions or valid statutory pro¬ 
visions, the period of service of judges may termi¬ 
nate after they have attained a certain age.*^® 
Where, however, the tenure of a judge is fixed by 
the constitution, a statute providing for compulsory 
retirement is invalid in so far as it conflicts with 
the constitution and, where the constitution pro¬ 
vides a method of compulsory retirement, that meth¬ 
od is exclusive^® and the legislature cannot validly 
provide for any other way."^® Since the office of a 
chief justice is different from that of an associate 
justice, it has been held that there can be no provi¬ 
sion for the voluntary or compulsory retirement of 
the chief justice to service as an associate justice.^® 

Under statutes so providing the retirement of a 
judge is not a resignation; the judge continues to 
retain his office^l and he may continue to perform 
such judicial duties as he may be authorized to per¬ 
form under the statute.^2 


not inoperative for failure to fix 
term, but should be construed as 
giving judges minimum term provid¬ 
ed for by constitution.—State v. 
Speak, 180 N.E. 264, 124 Ohio St. 
©36, 80 AJL,R. 1286. 

37. Okl.—Corpus Juris OLHoted in 
State ex rel. King v. Rowe, 300 
P. 727, 734, 149 Okl. 240. 

38. U.S.—XT. S. V. Causin, O.C.D.C., 
25 P.Cas.No.14,759, 1 Hayw. & H. 
37—^In re Frischer & Co., 16 Ot. 
Cust.App. 191. 

39. U.S.—U. S. V. Chaplin, D.C.CaL, 
64 F.Supp. 92-6. 

33 C.J. p 942 note 81. 

40. Mass.—In re Opinion of the Jus¬ 
tices, 171 N.E. 237, 271 Mass. 575. 

38 C.J. p 942 note 82. 

41. Pla.—State ex rel. Landis v. 
Bird, 163 So. 248, 120 Fla. 780. 

33 C.J. p 942 note 83. 

Slectiou of successor 
Municipal judge elected under 
statute so providing for four-year 
term beginning February, 1928, who 
was reflected in November, 1930, 
pursuant to general municipal elec¬ 
tion under newly adopted home rule 
charter, was held to retain office un¬ 
til February, 1986, even though suc¬ 
cessor was elected at general mu¬ 
nicipal election in November, 1934.— 
•State ex rel. Peterson v. Bensel, 259 
N.W. 389, 194 Minn. 55. 
miug of nomiuatiou papers 
Where police judge was appointed 
under ordinance providing that po¬ 
lice judge be appointed for four-year 
term beginning the first Monday in 
January, 1984, and after two years 
of term had expired, incumbent filed 
nomination papers and sought to 
keep names of other candidates offi 
of ballot in November election, and 


the ordinance was not repealed, filing 
of papers by the Incumbent did not 
deprive him of right to serve out 
term for which he was appointed.— 
Cox V. Preston. 136 S.W.2d 746, 281 
Ky. 539. 

42. R.I.—In re Opinion to Governor, 
51 A. 221, 23 R.I. 635. 

43. Kan.—Matthews v. Shawnee 
County, 9 P. 765, 34 Kan. 606. 

44. U.S.—Handlin v. Wickliffe, La., 
12 Wall. 173, 20 L.Bd. .365. 

45. Va.—Griffin v. Cunningham, 20 
Gratt. 31, 61 Va. 31. 

31 C.J. P 942 note 87. 

46. N.Y.—^People v. Brundage, 18 
Hun 291, affirmed 78 N.T. 403. 

'33 C.J. p 942 note 88. 

Application, to particular judges 

(1) Whether the provisions ap¬ 
ply to particular judicial offices de¬ 
pends on the terms of the provisions. 
—Johnson v. Flynn, 289 N.Y.S. 693, 
160 Misc. 93, appeal dismissed 5 N. 
B.2d 360, 272 N.Y. 619-^33 C.J. p 942 
note 8,8 [a]. 

(2) Constitutional provision that 
no person should hold office of judge 
or justice of any court longer than 
last day of December after becom¬ 
ing seventy years of age does not 
apply to justices of municipal court 
of city of New York, but only to 
courts created or continued by ju¬ 
diciary article itself, even though 
statutory provision that a judge of 
court of record must make and sign 
certificate stating time when official 
term expires applies to justices of 
municipal court of city of New York, 
irrespective of their ages.—Johnson 
V. Flynn, supra. 

(3) The rule that the retirement 
provision did not apply to the mu¬ 
nicipal courts has also been followed 

971 


on the ground that the provision of 
the judiciary law requiring the filing 
of the certificate as to time of ex¬ 
piration did not apply to the munici¬ 
pal court.—In re Moore, 211 N.Y.S. 
655, 125 Misc. 607, affirmed 212 N. 
Y.S. 876, 877, 215 App.Div. 655. 

47. Betirement as compulsory or 
optional 

Proposed legislation relating to re¬ 
tirement of designated judges on 
reaching age of seventy was held to 
make retirement compulsory and not 
optional; but statute authorizing 

retirement of designated judges with 
fifteen years service was held to 
mean optional retirement originating 
in request from judge, and, as so 
construed, was within power of leg¬ 
islature over courts created by it.— 
In re Opinion of the Justices, 171 
N.E. 237, 271 Mass. 575. 

48. Mass.—In re Opinion of the 

Justices, supra 

49. Mass.—In re Opinion of the 

Justices, supra 

60. Mass.—In re Opinion of the 

Justices, supra 

51. U.S.—^Booth V. United States, 
Ct.Cl., 54 S.Ct 379, 291 U.S. 339, 
78 L.Ed. 836—U. S. v. Moore, C.C. 
A.N.Y., 101 P.2d 56, certiorari de¬ 
nied Moore v. XT. S., 59 S.Ct. 78S, 
306 U.S. 664, 83 L.Ed. 1060—Max¬ 
well V. U, S., C.C.A.S.-C., 3 F.2d 
906, affirmed 46 S.Ct. 487, 271 U.S. 
647, 70 L.Ed. 1130. 

52. Justices of ITnlted States su¬ 
preme court 

Congress has power to give retired 
justice of the United States supreme 
court authority to perform such ju¬ 
dicial duty as he is willing to under¬ 
take by virtue of an authorization 
duly made by the chief justice.—U. 
S. v. Moore, C.C.A.N.Y.. 101 F.2d 56, 
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As affected by time of commencement. Whether 
a judge is entitled to hold his ofSce for the full term 
fixed by law, irrespective of the time w’hen his in¬ 
cumbency began, depends on the particular consti¬ 
tutional or statutory provision under considera- 
tion.53 Under some provisions, some judges hold 
their offices for full terms, although chosen before 
the expiration of the term for which their prede¬ 
cessors were commissioned.^^ Under other provi¬ 
sions, it has been held that it was intended that one 
full judicial term should follow another full term 
with no break in the regular and connected succes- 
sion.55 Under still other provisions, it has been 
held that, although the constitution fixes the lengfth 
of judicial terms, it contemplates that the terms 
of all judges of a designated grade in the state 
shall terminate at the same time, and that the leg¬ 
islature in increasing the number of such judges 
may provide that the terms of the first judges elect¬ 
ed shall expire at the next general election.^® 

The tenure of judges selected to fill vacancies, in¬ 
cluding judges selected to fill newly created offices, 
is considered infra § 33. 

§ 23. -Holding Over 

As a general rule the person chosen to fill a Judicial 
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office will hold such office until his successor is selected 
and has qualified. 

While it has been held that, in the absence of au¬ 
thority of law, a judge cannot hold over until the 
due selection and qualification of his successor,57 
as a general rule, by force of constitution or statu¬ 
tory provisions, when the law creates an office, and 
designates the term, the person chosen to fill the 
office will hold until his successor is selected and 
has qualified,®8 or until his right to hold over is 
determined in an appropriate proceeding in quo 
warranto,59 unless there is some provision of law 
to the contrary.90 Indeed, it has been held that, 
even in the absence of constitutional or statutory 
provisions, it is not only his right,but also his 
duty,5^ to do so. Ordinarily a judge may hold over 
regardless of the cause that may prevent the selec¬ 
tion and qualification of his successor.®® 

The principle of holding over has been held not to 
apply to a newly-created office.®^ Where the old 
judicial system or the office ceases to exist at a 
given time, the incumbent does not hold over until 
his successor has been elected and has qualified.®® 
Where a judge has been elected and has qualified, 
but dies before the end of his predecessor’s term of 
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certiorari denied Moore v. U. S., 59 
S.CL 788, 806 U.S. 664, S3 L.Ed, 1060- 

53. Tenn,—State v. Maloney, 20 S. 
W. 419, 92 Term. 62. 

33 C.J. p 942 note 90. 

54. Cal.—^People v. Burbank, 12 Cal. 
378. 

33 C.J, p 942 note 91. 

55. Ill.—^People v. Knopf, 64 N.E. 
S42, 1127, 198 Ill. 340. 

33 C.J. p 942 note 92. 

56. Xia.—State v. Hicks, 36 l4a.Ann. 
836. 

Kev.—State v. Gorin, 6 Nev. 276. 

57. Mo.—State v. Perkins, 40 S.W. 
650, 139 Mo. 106. 

*33 C.J. p 942 note 94. 

58. Ala—State ex rel. Foster v. 
Rice. 162 So. 292, 230 Ala 608. 

Fla—State ex rel. Landis v. Thomp¬ 
son, 170 So. 464, 125 Fla 466— 
State ex reL Nelson v. Dayton, 149 
So. 769, 111 Pla 202—State ex reL 
Davis V. Collins, 134 So. 595, 101 
Fla 371. 

Ga—Pearson v. Lee, 160 S,E. 369, 
173 Ga 496. 

Ill.—People ex rel. Jonas v. Schlaegr- 
er, 45 N.E.2d 30. 381 Ill. 146— 
Boyle V. Boyle, 247 IlLApp. 554. 
Kan.—Smith v. SneU, 117 P.2d 567. 
154 Kan. 587. 

S.C.—Gaffney v. Mallory, 195 S.E. 

840, 186 S.C. 337. 

.33 C.J. p 942 note 95. 


‘^Qnaaified” as meaning' elected 
In constitution providing that 
term of office of judge of superior 
court shall be four years and until 
his "successor is qualified** the quot¬ 
ed words mean a successor elected 
by the people.—^Hooper v. Almand, 2-5 
S.E.2d 778, 196 Ga 52. 

Seelected Judge prior to qualification 
Person reflected county judge and 
acting as such without tidcing new 
oath or filing bond was nevertheless 
judge under hold-over provisions.— 
State r. Jordan, Tex.Civ.App., 28 S. 
W,2d 921, error dismissed. 

Where several judges involved 
Where one of the twenty-one judg¬ 
es of the superior court of Cook 
County died before end of one term 
and beginning of another term to 
which he had been elected, one ap¬ 
pointed to fill the vacancy for the 
first term ending on the first Monday 
in December, 1941, and entitled to 
hold office until the qualification of 
his successor, was not affected by 
the qualification of the twenty other 
judges who qualified for the term 
commencing on the first Monday in 
December since the office is not a 
group office.—^People ex rel. Jonas v. 
Schlaeger, 45 N.B.2d 30, 381 Ill. 146. 

59. Ill.—People ex rel, Jonas v. 
Schlaeger, supra. 

60. Tenn.—Graham v. England, 288 
S.W. 728, 154 Tenn. 436. 

33 O.J. p 942 note 95. 
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Judge running for reelection is not 
entitled to remain in office after ex¬ 
piration of term during contest in 
election for such office where the 
governor has appointed a temporary 
judge in accordance with statute.— 
Graham v. England, supra. 

61. Conn.—State v. Clark, 89 A. 172, 
87 Conn. 537, 52 L.R.A.,N.S., 912. 

62. Conn.—State v. Clark, supra. 

33 C.J. p 942 note 97. 

63. Mo.—State v. Dabbs, 81 S.W. 
1148, 182 Mo. 359. 

33 O.J. p 943 note 5. 

Injunction against successor 

Judge, obtaining Injxmction re¬ 
straining successor from receiving 
certificate of election and qualify¬ 
ing, was held authorized to continue 
performing duties until successor 
qualified.—^Hardaway v. State, 22 S. 
W.2d 919. 113 Tex.Cr. 436. 

64. 5nbLere can be no incumbent of a 
nonexistent office, and there can be 
no holding over in a newly-created 
office.—^State ex reL Gannon v. Lake 
Circuit Court, Ind., 61 N.E.2d 168. 

65h La.—^State v. Duffel, 32 lLa.Ann. 
649. 

of statute creating office 

Fla,—State ex rel. Landis v. Thomp¬ 
son, 170 So. 464, 125 Fla, 466— 
State ex rel. Nelson v. Dayton, 
149 So. 769, 111 Fla. 202. 
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office, the latter is not entitled to hold over;®® but 
it is otherwise where the deceased judge-elect had 
not yet qualified.®"^ 

Where the law provides for holding over, such 
hold-over period is as much a part of the judge’s 
term as the period within the statutory term.®® 
However, such hold-over incumbent, when the law 
does not provide for holding over, is not a judge 
de jure.®® He is in for no term,*^® but holds the 
office only until it can be filled by competent au¬ 
thority and his incumbency does not prevent the 
filling of the office by the authority duly authorized 
to do He merely performs the functions of 

the office until a duly qualified person shall appear,*^® 
and then he is bound to yield to such person.'^^ 

§ 24, Abandonment 

rn order to constitute an abandonment of the office 
of a judge, there must be a willful and voluntary relin¬ 
quishment of office or failure to perform the duties there¬ 
of. 

The general rules governing the abandonment of 
a public office, discussed in the CJ.S. title Officers § 
56, also 46 C.J. p 980 note 91-p 982 note 19, apply 
to the abandonment of the office of a judge.*^® 


Thus, in order to constitute abandonment of such 
office, there must be a willful and voluntary forsak¬ 
ing or relinquishment of the office or of the right 
to hold it,*^® or a willful and voluntary failure to 
perform the duties of the office.''^ The authority of 
a judicial officer -will not be affected by his physical 
or mental inability to perform the functions of his 
office.*^® 

§ 25. Resignation 

A Judge’s term or tenure may be terminated by his 
resignation. 

The term or tenure of a judge, with respect to the 
incumbent, may become terminated by reason of his 
resignation.'^^ In the absence of a statute provid¬ 
ing otherwise,®® a resignation becomes effective on 
its acceptance by the proper authority,®^ but in or¬ 
der to become effective it must be accepted.®^ A 
prospective resignation may be withdrawn at any 
time before it is accepted;®® and after it is accepted 
it may be withdrawn by the consent of the accepting 
authority, at least where no new rights have inter¬ 
vened.®^ 

Under some constitutional provisions it has been 
held that the resignation of a judge does not per se 


€6. Kan.—state v. Albert, 40 P. 286, 
55 Kan, 154. 

33 C.J. p 943 note 7. 

67. Kan.—Smith v. Snell, 117 P.2d 
567, 154 Kan. 187. 

Or.—State ex rel. Smith v. Tazwell, 
111 P.2d 1021, 166 Or. 349. 

68. Ill.—People ex rel, Jonas v. 
Schlaegrer, 45 N.E.2d '30, 381 Ill. 
146. 

•Jndsre de jure dnrinsr holdover period 

•Tex.—State v. Jordan, Civ.App., 28 
S.W.2d 921, error dismissed. 

69. Conn.—State v. Clark, 89 A. 172, 
87 Conn. 537, 52 Ii.R.A.,N.S., 912. 

70. Conn.—State v. Clark, supra. 
Indirect appointment 

Holding over of police judge by 
and with consent of city officials was 
held not to be an indirect reappoint¬ 
ment for additional three-year term 
or to estop such city officials to de¬ 
ny incumbent’s title to office during 
that time.—State v. Geisness, 248 P. 
421, 140 Wash. 300. 

71. Conn.—State v. Clark, 89 A. 172, 
87 Conn. 537, 62 L..R.A.,N.S., 912. 

Until next election 
Or.—State ex rel. Smith v. Tazwell, 
111 P.2d 1021, 166 Or. 349. 

72. Conn.—State v. Clark, 89 A. 172, 
87 Conn, 537, 52 L.R,A.,N.S., 912. 

73. Conn.—State v. Clark, supra. 
Unconflrmed appointee 

Executive appointment of circuit 
Judge must be confirmed by senate 
before appointee can hold office as 


against incumbent who has been con¬ 
firmed and who continues in office 
after expiration of his term.—State 
ex rel. Landis v. Bird, 163 So. 248, 
120 Fla. 780. 

74. Conn.—State v. Clark, 89 A, 172, 
87 Conn. 537, 52 L.R.A.,N.S., 912. 

Fla.—State ex rel. Stringer v. Lee, 
2 So.2d 127, 147 Fla. 37—State ex 
rel. Davis v. Collins, 134 So. 695, 
101 Fla. 371. 

Okl.—Robertson v. Brewer, 166 P.2d 
80-4, 196 Okl. 222. 

75. Ark.—State v. Green, 175 S.W.2d 
675, 206 Ark. 3-61. 

Iowa.—State ex rel, Adams v. Mur¬ 
ray, 267 N.W. 553, 219 lowa 108. 

33 C.J. p 943 note 21. 

76. Ga.—Johnson v. Brooks, 73 S.E. 
87, 139 Ga. 787. 

Sntry into armed forces 

Circuit judge who entered armed 
forces did not thereby abandon his 
office, since there was no intent to 
relinauish the office.—State v. Green, 
175 S.W.2d 575, 206 Ark. 361. 

Intention is important in deter¬ 
mining whether judge abandoned of¬ 
fice.—State ex rel. Adams v. Murray, 
257 N.W. 553, 219 Iowa 108. 

77. Ga—Johnson v. Brooks, 78 S-E. 
37, 139 Ga 787. 

33 C.J. p 943 note 23. 

78. Fla—In re Opinion of Justices, 
65 So. 4, 67 Fla 423. 

79. Fla—^In re Advisory Opinion to 
the Grovernor, 9 So.2d 172, 151 Fla 
44, 140 A.L.R. 1492. 
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N.T.—Cassedy v. Wilkins, 244 N.T. 

S. 445, 137 Misc. 748. 

33 C.J. p 933 note 24. 

80. Delivery or filing 

Under a statute providing that 
if a resignation is addressed to an 
officer it shall take effect on delivery 
to him at his place of business or 
when it shall be filed in his office, 
on the delivery of a resignation to 
the proper officer it takes effect im¬ 
mediately, and the fact that the 
judge states in his certificate of res¬ 
ignation that it will not be effective 
until a later date does not change 
the result.—Cassedy v. Wilkins, su¬ 
pra. 

81. N.J.—^Haber v. Umansky, 1 A.2d 
887, 121 N.J.Law 230. 

82. Wyo.—State v. Jefferis, 178 P. 
909, 26 Wyo. 515. 

33 C.J. p 943 note 25. 

83. Ind,—Biddle v. WlUard. 10 Ind. 
62. 

33 C.J. p 943 note 25 [aj. 

Recognition of right of withdrawal 
Institution of suit to remove dis¬ 
trict judge from office after he had 
withdrawn resignation, and even aft¬ 
er the date when his resignation 
would otherwise have taken effect, 
was acknowledgment that he had 
right to withdraw it before it took 
effect.—Coco v. Jones, 97 So. 337, 154 
La. 124. 

84. Ind.—Biddle v. Willard, 10 Ind. 
62. 
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terminate his authority, but that it is his power and 
dut>" to continue exercising the duties of his office 
until his successor in office shall duly qualify.*® 

§ 26. Discipline; Suspension 

a. Discipline 

b. Suspension 

a. Discipline 

In the absence of fraud or corruption the Judicial 
acts of a Judge are not subject to disciplinary action, 
but his private acts may be subject to such action. 

As a matter of public policy, in the absence of 
fraud, dishonesty, or corruption,*® the acts of a 
judge in his judicial capacity are not subject to dis¬ 
ciplinary action,*^ even though such acts are er¬ 
roneous;** but the private, unofficial, and inde¬ 
pendent acts of a judge as an individual ma.y be 
subject to disciplinary action.** Where necessary, 
an investigation may be ordered to determine wheth¬ 
er any disciplinary action is required.** It has been 
held that the dismissal of a former prosecution 
against a judge will bar further investigation into 
matters brought up on the earlier prosecution.*^ 


Disciplinary action may take various forms, such 
as censure or reprimand,*2 suspension, discussed in¬ 
fra subdivision b of this section, or removal, dis¬ 
cussed infra § 27. Misconduct as a judge as con¬ 
stituting grounds for disbarment as an attorney is 
considered in Attorney and Client § 23 g; and 
whether judges are subject to the control of a state 
bar association is considered in § 60 of that title. 

b. Suspension 

The power to remove a judge from office has beert 
held to carry with it the power to suspend the judge 
pending a hearing of the removal proceedings. 

While it has been held that the power to remove 
a judge from office carries with it as an incident the 
power to suspend the judge pending a hearing of the 
proceeding for removal,** it has also been held that 
there is no such authority in the absence of an ex¬ 
press grant thereof.*^ Ordinarily the legislature 
has power to authorize a temporary suspension dur¬ 
ing the pendency of valid proceedings to remove,** 
and under some constitutions express provision is 
made for the suspension of a judge under certain 
circumstances.*® 


85. Tex.—El Paso & S. W. R. Co. v. 

Ankenbauer, Civ.App., 175 S.'W. 

1090. 

86. Ill,—In re McGarry, 44 N.E.2d 
7. 3 SO Ill. 359. 

SflCagristrate’s failiire to observe 
court nxlo with respect to fingerprint 
records did not constitute ground for 
general investigation, where there 
was no willful misconduct or cor¬ 
rupt motive.—In re Opinion of the 
Justices, 24S X.T.S. 312, 232 App.Biv. 
23. 

87. III.—In re McGarry, 44 N.E.2d 
7, 380 Ill. 359. 

Superior tribunals cannot arrogate 
power to publicly reprimand or cen¬ 
sure magistrates with whose judg¬ 
ment or discretion they may differ, 
and cannot directly regulate or con¬ 
trol them.—Petition of McNair, 187 
A. 498, .324 Pa. 48. 106 A.I..R. 1373. 

88: N.T.—In re Opinion of the Jus¬ 
tices, 248 N.Y.S. 312, 232 App.Div. 
23. 

Denial of bail 

Conduct of chief city magistrate, 
in effect, denying bail for offense 
which magistrate believed constitut¬ 
ed both misdemeanor and felony was 
held* not to merit censure.—American 
Civil Liberties Union v. McAdoo, 242 
N.T.S. 696, 229 App.Div. 511. 

89. Ill.—In re McGarry, 44 N.B.2d 
7, 380 Ill. 359. 

Sefusal to waive rights 

Unless circumstances surrounding 
witness or duties placed on him are 
of such character as to require in 


honesty and good conscience that i 
he waive constitutional right against | 
self-incrimination, judge is neither 
legally nor morally guilty of a 
wrong because he claims such right. 
—In re Holland. 36 X.E.2d 543, 377 
Ill. 346, i 

9a mcidental to power of removal 
Statute empowering appellate divi¬ 
sions to investigate inferior courts 
was held to be valid as granting 
powers reasonably Incidental to judi¬ 
cial duty of removal.—Handler v. 
Berry, 247 N.Y.S. 46, 138 Misc. 584. 

Beferee appointed to investigate 
inferior courts was held empowered 
to hire, at public expense, attorney 
to aid in investigation.—Handler v. 
Berry, supra. 

Necessity of investigation 

Supreme court should order gen¬ 
eral investigation into conduct of 
city magistrates only when need is 
made apparent by reasonable con¬ 
crete presentation of information 
tending to show wrongdoing.—In re 
Opinion of the Justices, 248 N.Y.S. 
312, 232 App.Div. 23. 

91. N.Y.—In re Opinion of the Jus¬ 
tices, supra. 

92. N.Y,—In re Opinion of the Jus¬ 
tices, supra. 

93. Minn.—Martin v. Dodge County, 
178 N.W. 167, 146 Minn. 129. 

33 C.J. p 943 note 28. 

Jn original proceeding in the siu 
preme court by attorney general for 
removal of district court judge, 
where facts alleged in petition for 
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removal disclosed sufficient cause for 
assigning a judge of another district 
to supersede defendant pending a 
final decision, the supreme court had 
jurisdiction to order the defendant’s 
suspension; and the constitutional 
provision that no suit for removal 
shall work a suspension from office 
applies to those state and district 
officers whose removal must in the 
first instance be sought in the dis¬ 
trict courts of their domicile but it 
does not apply to a district court 
judge whose removal can be effected 
only by a judgment of supreme 
court which is vested with original 
jurisdiction of proceeding therefor. 
—Stanley v. Jones, 2 So.2d *45, 197 
La. 627, 

94. N.J.—’Levinson v. Mooney, 27 
A2d 9, 128 N.J.Law 569. 

95. Tex.—Griner v. Thomas, 104 S. 
W. 1058, 101 Tex. '38, 16 Ann.Cas. 
944. 

96. Fla.—In re Advisory Opinion to 
the Governor, 9 So.2d 172, 151 Fla. 
44, 140 A.L.R. 1492. 

Suspension as affecting compensa¬ 
tion see infra § 35. 

Deave on war service 

The judges of all courts below cir¬ 
cuit judges are subject to suspen¬ 
sion under the constitution, but their 
mere absence with leave while in 
war service does not of itself sub¬ 
ject them to suspension from office 
under the Constitution.—In re Ad- 
! visory Opinion to the Governor, 9 
So.2d 172, 161 Fla. 44, 140 A,L.R. 
I 1492. 
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Where the power to suspend exists, whether there 
shall be a suspension is within the discretion of the 
suspending power ;97 and the suspended officer need 
not be given notice^s or a hearing.^S 

§ 27. Removal 

a. In general 

b. Grounds for removal 

c. Proceedings for removal 

a. In General 

The proceeding$ to be followed In the removal of a 
judicial officer usually are prescribed by constitutional 
or statutory provisions. 

The removal of a judicial officer is a matter usu¬ 
ally regulated by the constitution or statutes,i and 
removal proceedings must be in accordance with 
such provisions.2 The provisions relating thereto 
do not refer to persons who have been elected or 
appointed, but who have not yet qualified and 
only officers who have been inducted into office are 
subject to removal.'* Under some provisions it has 
been held that removal is the only punishment for 
unworthiness to hold office or for misconduct in of- 
fice.s 

The removal of public officers generally is con¬ 
sidered in the CJ.S. title Officers §§ 59-71, also 46 
C.J. p 983 note 49-p 1005 note 73; the removal of 
special or substitute judges is considered infra § 
104. 


Power to remove, A judge can be removed only 
by an authority on whom the power of removal has 
been conferred by law.® Thus, where the office of 
judge is created by the constitution, since, as dis¬ 
cussed supra § 21, the legislature cannot alter the 
term of a judge in office, the legislature cannot re¬ 
move him from office during his term except as it 
may be provided by law.7 Moreover, where the 
power® or method® of removal of a judicial officer 
has been conferred or provided by the constitution, 
it is beyond the power of the legislature to provide 
otherwise. However, in the absence of conflict with 
constitutional provisions, the legislature may pro¬ 
vide the manner or method for the removal of ju¬ 
dicial officers.!® 

Under some constitutions and statutes a judge 
may be subject to removal at the pleasure of the 
appointing power.!! 

b. Groimds for Bemoval 

A Judge may be removed from office for misconduct, 
conviction of crime, or on other grounds enumerated in 
the constitution or statute. 

The grounds enumerated in the constitution or 
statute for which a judge may be removed from 
office are subject to strict construction,!2 since they 
are quasi-penal,!® and there can be no removal ex¬ 
cept on the grounds therein enumerated.!^ Where 
the grounds for removal are enumerated in the con- 


97. Minn,—^Martin v. Dodge County, 
17,8 N.W. 167, 146 Minn. 129. 

98. Minn.—Martin v. Dodge County, 
supra. 

Tex.—Griner v. Thomas, 104 S.W. 

1058, 101 Tex. 36, 16 Ann.Cas. 944. 
93. Tex.—Griner v. Thomas, supra. 
33 C.J. p 944 note 33. 

1. Mont.—State ex rel. Ryan v. Nor- 
hy. 1-65 P.2d 302. 

Becall as valid 

Constitutional provisions for recall 
of judges are not in conflict with 
federal constitution, as being con¬ 
trary to public policy and undermin¬ 
ing independence of courts.—^Abbey 
V. Green, 235 P. 150, 28 Ariz. 53. 

2. Ind.—State v. Dearth, 164 N.E. 
489, 201 Ind. 1. 

N.T.—People v. Duce, 13-3 N.T.S. 9, 
74 Misc. 551, affirmed 132 N.Y.S. 
1143, 148 App.Div. 933, affirmed 97 
N.E. 850, 204 N.T. 478. 

3. Tex.—^Platan v. State, 56 Tex. 9.3. 

4. Tex.—Platan v. State, supra. 

& La.—In re Meraux, 12 So.2d 798, 
202 La. 736—^In re Jones, 12 So.2d 
795, 202 La. 729. 

e. tr.S.—D. S. V. Malmin, C.C.A.Vir¬ 
gin Islands, 272 P. 785. 

HI.—^People ex rel. Jonas v. Schlaeg- 
er, 45 N.E.2d 30. 381 IlL 146. 


Pa.—Commonwealth ex rel. Kelley v. 
McBride, 196 A. 80, '329 Pa. 41. 
Chancellor, although he has power 
to revoke or withhold reference to 
vice chancellors, is without power 
to remove vice chancellors who hold 
commissions from state; and he is 
also without power to direct inquisi¬ 
tion into judicial acts and private 
business affairs of vice chancellor.— 
In re New Jersey State Bar Ass*n, 
168 A. 794, 114 N.J.Eq. 261. 

7. Ind.—State v. Dearth, 164 N.E. 
489, 201 Ind. 1. 

La.—State ex rel. Garland v. Guil¬ 
lory, 166 So. 94, 184 La. 329. 
Neb.—State v. Reilly, 142 N.W. 923, 
94 Neb. 232, motion overruled 143 
N.W. 200, 94 Neb. 232. 

Abolition or change of circuit 

Legislature cannot, by abolishing 
or changing judicial circuits, remove 
or legislate judges from office prior 
to expiration of their terms.—State 
ex rel. Wadsworth v. Wright, 5 N.E. 
2d 504, 211 Ind, 41. 

8. Cal.—^Daigh v. Schaffer, 73 P.2d 
927, 23 Cal.App.2d 449. 

N.T.—In re Levy, 182 N.T.S. 792, 
192 App.Div. 550, affirmed 129 N. 
E. 939, 229 N.T. 637. 

9. Cal.—^Daigh v. Schaffer, 73 P.2d 
927, 23 Cal.App.2d 449. 
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Ind.—State v. Dearth, 164 N.E. 489, 
201 Ind. 1. 

Tex.—Griner v. Thomas, 104 S.W. 
1058, 101 Tex. 36, 16 Ann.Cas. 

944. 

10. Mont—State v. Mayor, 114 P. 
777, 43 Mont 61. 

N.Y.—Kane v. Rudich, 10 N.T.S.2d 
929, 256 App.Div. 586. 

IL U.S.—U. S. V. Chaplin. D.C.CaL, 
54 P.Supp. 926. 

“Appointed officer** 

The chief city magistrate of Phil¬ 
adelphia is an “appointed officer” 
within meaning of constitutional 
provision permitting appointed offi¬ 
cers to be removed at pleasure of 
the power by which they have been 
appointed, although he is elected by 
the board of magistrates.—Common¬ 
wealth ex rel. Kelley v. McBride, 196 
A 80, 329 Pa. 41. 

12. Tenn.—^McCully v. State, 63 S. 
W. 134, 102 Tenn. 509, 46 L.R.A. 
667, 

Grounds for removal of public offi¬ 
cers generally see the C.J.S. title 
Officers § 60, also 46 C.J, p 985 
note 86-p 989 note 50. 

13. Ohio.—^McMillen v. Diehl, 190 
N.E. 667, 128 Ohio St. 212. 

14. La.—State ex rel. Jones v. Tug- 
well, 5 So.2d 368, 199 La. 12. 
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stitution, conflicting statutory provisions for im¬ 
peachment on other grounds have been held to be 

void.^5 

Particular grounds which have been held to be 
sufficient to justify removal under the various con¬ 
stitutions and statutes include cause,abandonment 
of the office,!’^ intemperance,incapacity or in¬ 
competency,engaging in prohibited business or 
occupation,20 acceptance of inconsistent employ¬ 
ment,2i and a lack of one or more of the qualifica¬ 
tions required to hold the office ,22 such as that the 
judge shall have engaged in the practice of law for 
a specified period,23 or that the judge have his res¬ 
idence in the judicial district.24 A judge cannot be 


removed solely to reduce judidal expenses25 or be¬ 
cause of a superfluity of judges .20 

Conviction of crime. Other grounds for the re¬ 
moval of a judicial officer are his violation of,27 
and his conviction for a violation of,28 the crim¬ 
inal law, at least where the crime involves corrup¬ 
tion or gross immorality.29 In order to justify re¬ 
moval it has been held not to be necessary that the 
judge committed the crime as an official^O or during 
his term of office.21 Under some provisions it seems 
that it is not necessary that the conviction be within 
the state, a conviction in another state being suffi¬ 
cient ;22 but a conviction in a federd court within 
the state is sufficient.33 

Erroneous decision. While a judicial determina- 


Okl.—Corpus aiiris quoted lu State 
ex rel. King v. Rowe, 300 P. 727, 
735, 149 Okl. 240. 

S3 O.J. p 945 note 83. 

Vemporar^ alMiezLoe without the 
state beyond the period permitted 
by statute is not ipso facto ground 
for removal.—State v. McDermott, 
17 P.2d 343. 52 Idaho 602. 

15. Ind.—State v. Dearth, 164 N.R 
489, 201 Ind. 1. 

16. N.Y.—Matter of Droege, 114 N. 
T.S. 375, 129 App.Div. S66—Matter 
of Deuel, 101 N.Y.S. 1037, 116 App. 
Div. 512. 

‘Mlkwuie’* iadudds corruption, gen¬ 
eral neglect of duty, delinquency af¬ 
fecting general character and fitness 
for office, acts violative of law in¬ 
spired by interest, oppressive and ar¬ 
bitrary conduct, reckless disregard 
of litigants’ rights, and acts justify¬ 
ing the finding that future retention 
of office is inconsistent with fair and 
proper administration of justice.— 
Kane v. Rudich, 10 N.Y.S.2d 929, 256 
App.Div. 586. 

17. Mo.—State v. Seay, 64 Mo. 89, 
27 Am.R. 206. 

18. Ala.—State v. Pratt, 68 So. 255, 
192 Ala 118, Ann.Cas.l917D 990. 

Haldtoal dmukennem 
La.—Stanley v. Jones, 2 So.2d 45, 
197 La. 627. 

33 CJ. p 945 note 89. 

19- La—Stanley v. Jones, supra— 
State V. Lanarus, 1 So. 361, 39 La 
A nn. 142. 

Purpose of statute 

(1) The purpose of statute pro¬ 
viding for retirement of judges per¬ 
manently incapacitated or incompe¬ 
tent to discharge duties of office is 
to retire and pension judges who 
have faithfully performed duties of 
office, and its provisions should not 
be enjoyed by one removed under 
charges of malfeasance' or misfeas¬ 
ance in offica—In re Carney, 30 S. 
E.2d 789, 182 Va 907. 


(2) The statute was not intended 
to give the court jurisdiction to 
direct an inquiry into mental and 
physical capacity of circuit judge 
charged with malfeasance and mis¬ 
feasance in office.—^In re Carney, su¬ 
pra 

20. N.Y.—Matter of I.€vy, 190 N.Y. 
S. 383. 198 App.Div. 326—Matter of 
Deuel, 111 N.Y.S. 969. 127 App.Div. 
640. 

Engaging in business as a disability 
see supra S 8. 

21. Employment to evade law 

A district magistrate, who, as an 
attorney at law, with full knowledge 
of the facts, accepts and continues 
in an employment, the purpose of 
which is to consummate an illegal 
marriage and avoid criminal prose¬ 
cution in a matter that might well 
come before him as district magis¬ 
trate, should be removed from office. 
—In re Soares, 27 Hawaii 509. 

22. Person not qualified voter 
Peraon registering as voter, but 

not paying taxes, was not qualified 
voter and was ineligible to office 
of ordinary, although paying taxes 
after registration and before deci¬ 
sion in removal proceeding.—^Lee v. 
Byrd, 151 S.E. 28, 169 Ga. 622. 

23. Change In requirements pending 
suit 

Act providing two-year, instead of 
four-year legal practice as require¬ 
ment for judge, effective prior to 
judgment, although after quo war¬ 
ranto proceeding against elected 
judge not complying with previous 
requirement, removed ineligibility.— 
Widincamp v. Wood, 144 S.E, 900, 
167 Ga. 67. 

24. tr.S.— Sykes v. Sanford, C.C.A. 
Ga., 150 P.2d 205, certiorari denied 
66 act. 831. 

Change of residence 

<1) A change of residence, where 
residence is a legal qualification, 
may constitute a ground for remov¬ 
al.—Matter of BoXte, 90 N.Y.a 499, 
97 App.Div, ^61. 
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(2) Whether city magistrate was 
resident of borough or had changed 
his residence, with respect to remov¬ 
al from office, is to be determined 
largely by his intention.—In re 
Hirshfield. 241 N.Y.S. 601, 229 App. 
Div. 654. 

Realignment of district 

The mere fact that one county is 
detached from one judicial district 
and attached to another will not con¬ 
stitute ground for the removal of 
the judges of either of the dis¬ 
tricts.—^In re Senate Resolution No. 
9, 131 P. 257, 54 Colo. 429. 

Validity of acts 

Although a district judge violat¬ 
ing statute making it a high mis¬ 
demeanor not to reside in his own 
district might be removed, his acts 
until then would be valid as those 
of a judge de facto.—Sykes v. San¬ 
ford, C.C.A.Ga., 150 F.2d 206, cen- 
tiorari denied 66 S.Ct 331. 

25. Tenn.—^McCuIly v. State, 53 S. 
W. 134, 102 Tenn. 609, 46 L.R.A. 
667. 

28. Tenn.—^McCuUy v. State, supra. 

27. Ala.—State v. Tally, 16 So. 722, 
102 Ala. 25. 

La.—^State v. Lazarus, 1 So. 361, 39 
La. Ann. 142. 

28. Ind.—State v. Dearth, 164 N.E. 
489, 201 Ind. 1. 

La.—Coco V. Jones, 97 So. 837, 164 
La. 124. 

33 C.J. p 946 note 14. 

29. Attempt to induce witness to 
withhold, testimony 

Ark.—^Kirkpatrick v. State, 9 S.W.2d 
674, 177' Ark. 1124. 

3a Ind.—State v. Redman, 109 N. 
E. 184, 183 Ind. 332. 

31. Ind.—State v. Redman, supra. 
Commission prior to term 
Ind.—State v. Redman, supra. 

38. Ind.—State v. Redman, supra. , 
33. Ind.—State v. Redman, supra.. 
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tion or mistake based merely on errors of judgr 
ment, and without corrupt or improper motives, will 
not supply a ground for removal,3^ and this may be 
true although such errors are numerous,36 a judi¬ 
cial act based on improper motives, and not on the 
desire to do justice or properly to perform the du¬ 
ties of the office, may be sufficient ground for re- 
moval,36 even though there is only a single such 
act.37 It has been held that a continuity of irregu¬ 
lar and illegal acts may show a course of conduct 
justifying removal,38 even though a single one of 
such acts might possibly be considered an error.39 
Misconduct, One of the usual grounds for the 
removal of a judicial officer is that of his miscon¬ 
duct in office.'*® The misconduct may be that of 
nonfeasance^^ or malfeasance.^^ some jurisdic- 

34. La.—Saint v. Simon, 110 So. 

826, 162 La. 696. 

N.J.—Villani v. Duffy, 175 A. 873, 

114 N.J.Law 60. 

N.Y.—^In re Capshaw, 17 N.T.S.2d 
172, 258 App.Div. 470, appeal de¬ 
nied 18 N.Y.S.2d 741, 258 App. 

Div. 1053—In re O'Rourke. 6 N.Y. 

S.2d 831, 255 App.Div. 50—In re 
Hirshfield, 241 N.Y.S. 601, 220 App. 

Div. 654, 

33 C.J. p 946 note 8. 

35. N.Y.—Matter of Droegre, 114 N. 

Y.S. 375, 129 App.Div. 866, appeal 
dismissed 90 N.E. 340, 197 N.Y. 44. 

3a N.J.—Villani v. Duffy, 175 A. 

373, 114 N.J.Law 60. 

N.Y.—In re Capshaw, 17 N.Y.S.2d 
172, 258 App.Div. 470, appeal de¬ 
nied 18 N.Y.S.2d 741, 258 App.Div. 

1053. 

33 C.J. p 946 note 10. 

Grant of parole 

The action of district judge, on 
recommendation of detective judge 
had met only once before, in re¬ 
manding one of two persons con¬ 
victed of a felony to parish jail and 
paroling the other, although he had 
just been released from the peni¬ 
tentiary, because he had married and 
was, in detective’s estimation, “a 
good boy,” and for further reason 
that indictment, as stated to judge 
by detective, was not a valid one, 
authorized judge’s removal.—Perez 
v. Meraux, 9 So.2d 662, 201 La. 498. 

37. N.Y,—In re Capshaw, 17 N.Y.S, 

2d 172, 268 App.Div. 470, appeal 
denied 18 N.Y.S.2d 741, 268 App. 

Div. 1053. 

38. La.—Perez v. Meraux, 197 So. 

683, 196 La. 987. 

39. La.—Perez v. Meraux, 9 So,2d 
662, 201 La. 498—Perez v. Meraux, 

197 So. 683, 196 La. 987. 

40. La.—Saint v. Meraux, 111 So. 

691, 163 La. 242. 

R.L—Gorham v. Robinson, 186 A. 

832, 57 R.I. 1. 

33 C.J, p 945 note 95. 
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tions it has been held that the misconduct or mal¬ 
feasance must have direct relation to, and be con¬ 
nected with, the performance of official duties,^3 
and amoimt either to maladministration^^ or to will¬ 
ful and intentional neglect and failure to discharge 
the duties of the office but it has also been held 
that gross misconduct,^® or conduct involving moral 
turpitude,*7 will warrant removal even if such con¬ 
duct is not connected with the office or does not 
arise out of official duties. 

While, under some provisions, it is necessary that 
the conduct be willful or corrupt,*® under others a. 
judge is subject to removal for delinquency in the 
performance of the duties enjoined by law, without 
reference to whether or not he acts willfully and. 

I Violation, of criminal law 

(1) Violations of criminal law“ 
which have no connection with the 
discharge of official duties may not. 
be misconduct constituting ground 
for removal.—State v. Burnquist, su¬ 
pra—33 C.J. p 946 note 96 (a). 

(2) Provision for removal **for- 
high crimes and misdemeanors in 
office,” does not authorize removal 
for high crimes and misdemeanors 
unless committed in connection with 
official acts.—Coco v. Jones, 97 So.. 
337, 154 La. 124. 

(3) District judge carrying con¬ 
cealed pistol on the street and un-^ 
lawfully abusing and slandering a. 
citizen and assaulting him with in¬ 
tent to kill is not removable from 
office under provision for removal 
for ”gn:oss misconduct,” in view of 
further provision for removal for- 
high crimes and misdemeanors '*in 
office.”—Coco V. Jones, supra. 

(4) Judgrment maintaining excep¬ 
tion to petition, in suit to remove* 

i district judge because of commission 
of crimes not connected with official 
duties, will not affect attorney gen¬ 
eral’s right to institute any proceed¬ 
ing deemed appropriate after final 
disposition of prosecution for such*. 
•alleged crimes.—Coco v. Jones, su¬ 
pra. 

44. Minn.—State v. Burnquist, l70 
N.W. 201, 609, 141 Minn. 308. 

45. Minn.—State v. Burnauist, su-< 
pra. 

46. La.—Stanley v. Jones, 2 So. 2d' 
45, 197 La. 627. 

Issuance of worthless checks 
La.—Stanley v. Jones, 9 So.2d 678, 
201 La. 649. 

47. Ohio.—^In re Bostwick, 29 Ohio- 
N.P.,N.S., 21, dismissed 180 N.E. 
713, 125 Ohio St. 182, affirmed 181. 
N.E. 906, 43 Ohio App. 76. 

48. N.Y.—^Yates v. Lansing, 9 Johns.. 
395, 6 Am.D. 290. 

33 C.J. p 946 note 2* 


Borrowing money 

In order to justify removal of 
judge, who borrowed money from 
lawyers and others, on ground of 
moral turpitude, evidence that he 
discriminated in favor of lenders 
because of such transactions should 
be produced.—^McMillen v. Diehl, 190 
N.E. 567, 128 Ohio St, 212. 

Bestmction or prejudice of rights 
Any judge who either by his 
“sale,” his “denial,” or his “delay” 
of justice destroys or prejudices a 
suitor’s rights subjects himself to 
removal from office.—Commonwealth 
ex rel. Duff v. Keenan, 33 A.2d 244, 
347 Pa, 574. 

Palse entry 

Entry on minutes of county com¬ 
missioners’ court of order showing 
that amount paid county judge from 
county treasury on order stating 
that it was for attorney’s fees was 
for actual expenses paid by him in 
connection with important litigation 
to which county was party was held 
not to warrant removal of such 
judge.—State ex rel. Hale v. 
O'Meara, Tex.Civ.App., 74 S.W.2d 
146. 

Taking Bankrupt Act was held not 
to be a ground for removal of judge 
of court of common pleas, who made 
full disclosure of assets and was 
not seeking to avoid obligations.— 
In re Diehl, 189 N.E. 855, 47 Ohio 
App. 17, affirmed McMillen v. Diehl, 
190 N.B. 567, 128 Ohio St. 212. 

41. La.—State v. Lazarus, 1 So. 361, 
39 La.Ann. 142. 

42. La.—State v. Lazarus, supra. 
Changing minutes 

District judge, changing court 
minutes to reflect state of facts 
known to be false. Is guilty of “mal¬ 
feasance” warranting removal.— 
Saint V. Meraux, 111 So. 691, 163 La. 
242. 

43. Minn.—State v. Burnquist, 170 
N.W. 201, 141 Minn. 308. 
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corruptly.^® Willful neglect of the duties of the of¬ 
fice may be a ground for removal.It has been 
held that a mere breach of good taste will not war¬ 
rant removal,51 particularly where there is only an 
isolated instance thereof.52 

Time of arising of cause of removal. Although 
it has been held that the cause of removal must 
have arisen during the judge’s current term of office 
and after his electionj^s it has also been held that 
offenses committed by the judge prior to his present 
term of office may be sufficient to warrant his re- 
moval.54 


c. Proceedings for Removal 

The procedure for the removal of a Judge from of¬ 
fice must be In strict accordance with the provisions of 
the law. 

The procedure for the removal of a judge from 
office must be in strict^S accordance with the provi¬ 
sions of the law.56 According as the provisions au¬ 
thorize, judges may be removed from office by im¬ 
peachment,57 by information in the nature of quo 
warranto,58 by the courts,59 by address of the leg¬ 
islature,59 by joint resolution of both houses of the 


49. Mont.—State v. Silver Bow 
County Dist. Ct, 119 P. 1103, 44 
Mont. 318, Ann.Cas.l913B 396. 

33 C.J. p 946 note 3. 

50- Ala.—State v. Hasty, 63 So. 559, 
184 Ala, 121, 50 L..R.A..X.S.. 553, 
Ann.Cas.l916B 703. 

33 C.J. p 946 note 7. 

51- X.T.—In re Hirshfleld, 241 N. 
Y.S. 601, 229 App.Div. 654. 

52. Use of expression ‘^slmt np” 
City ma grist rate’s use of expres¬ 
sion “Shut up** during* hearing before 
him was held not to warrant his re¬ 
moval.—Application of Reigi, 225 N. 
Y.S. 226. 222 App.Div. 696. 

53. Ohio.—McMillen v. Diehl. 190 N. 
E. 567, 128 Ohio St 212. 

Continuance of past condition 
Evidence that judge sought to be 
removed, borrowed from lawyers, 
practicing before him, during pre¬ 
vious terms of office, sums remain¬ 
ing unpaid during his present term, 
is competent to show that such ob¬ 
ligations might result In discrimina¬ 
tions by, and exert influence on him. 
—McMillen v. Diehl, supra. 

54. La.—Stanley v. Jones, 2 So.2d 
45. 197 La. 627. 

55. Okl.—Jones v. Hepburn, 249 P. 
924, 121 Okl. 276—Swan v. Hep- 
bum, 249 P. 923, 121 Okl. 277— 
Barnett v. Hepburn, 249 P. 921, 121 
Okl. 268. 

56. Okl.—State v. Rowe, 300 P. 727, 
149 Okl. 240. 

Tex.—Snow v. State, 114 S.W.2d 898, 
134 Tex.Cr. 263. 

33 C.J. p 944 note 45. 
l>ix8Ct proceediag against Judge 
In no event can a de jure judge 
or a de facto judge claiming the of¬ 
fice by color of appointment and ac¬ 
tually performing the duties of such 
officer be ousted, or his official acts 
successfully challenged except In a 
direct proceeding to which he is a 
party.—Snow v. State, supra. 

Zf the constitution or statute fails 
to provide the procedure, the court 
may look to the common law to pro¬ 
vide it.—State V. Redman, 109 N.E. 
184, 183 Ind. 332. 

57. lia,—State ex reL Garland v. 


Guillory, 166 So. 94. 184 La. 329. 
N.J.—In re New Jersey State Bar 

Ass’n, 168 A. 794, 114 N.J.Eg. 261. 
33 C-J. p 944 note 46. 

Znipeachment as limited to certain 
judges 

(1) Under some provisions, remov¬ 
al by impeachment may be used only 
as to certain judicial officers, other 
procedure for removal being avail¬ 
able for other judicial officers.— 
State V. Rowe, 300 P. 727, 149 Okl 
240—33 C.J. p 944 note 46 [cj. 

(2) Accordingly the impeachment 
process has been held to be limited 
to Judges of courts of record.— 
Holmes v. Osborn, 115 P.2d 775, 57 
Ariz. 522. 

(3) A police Judge is subject to 
removal from office under constitu¬ 
tional provision that all officers not 
liable to impeachment shall be sub¬ 
ject to removal for misconduct or 
misfeasance in office in such manner 
as may be provided by law.—State 
ex rel. Ryan v. Norby, Mont, 165 P. 
2d 302. 

58- Ind.—State v. Redman, 109 N.E. 

184, 183 Ind. 332. 

59. N.Y.—Matter of Bolte, 90 N.Y. 

S. 499, 97 App.Div. 651. 

33 C.J. p 944 note 48. 

Ulness or disability 

Under a statute providing that, 
whenever the supreme court shall 
have reasonable cause to believe 
that the judge of any court of rec¬ 
ord is afflicted with an illness or dis¬ 
ability rendering him permanently 
incapacitated or Incompetent to dis¬ 
charge the duties of his office, it 
shall enter an order directing an in¬ 
quiry to determine such Judge’s ca¬ 
pacity and competency, a resolution 
of the house of delegates charging 
malfeasance and misfeasance in of¬ 
fice by a judge does not constitute 
reasonable cause for the court to 
believe that the judge is afflicted 
with an illness or disability.—^In re 
Carney, 30 S,B.2d 789, 182 Va. 907. 
Jurisdiction of x^azticnlar courts 

(1) Under some constitutions and 
statutes the supreme court alone has 
jurisdiction of proceedings to re¬ 
move circuit judge.—State ex reL 
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Youngblood v. Warrick Circuit Court 
of Warrick County, 196 N.E. 254. 
208 Ind. 594—State v. Dearth, 164 
N.E. 489, 201 Ind. 1. 

(2) Court of appeals has jurisdic¬ 
tion to hear complaints against judg¬ 
es of court of common pleas and to 
remove such judges.—In re Diehl, 
189 N.E. 855, 47 Ohio App. 17, af¬ 
firmed McMillen v. Diehl, 190 N.E. 
567, 128 Ohio St, 212. 

(3) The appellate division of the 
first department has jurisdiction of 
charges against justices of the mu¬ 
nicipal court of the City of New 
York elected in the ninth district; 
and the appellate division of the sec¬ 
ond department has exclusive juris¬ 
diction of charges against the jus¬ 
tice of the municipal court of the 
City of New York elected in the 
borough of Queens.—^In re Investi¬ 
gation Concerning a Change in Court 
Records, 5 N.Y.S.2d 813, 255 App.Div. 
48. 

Costs 

Although the constitution provides 
that officer successful in suit for re¬ 
moval shall recover costs and rea¬ 
sonable attorney’s fee, there being 
no authority for condemning partic¬ 
ular individual or state to pay at¬ 
torney’s fee to district Judge sought 
to be removed, judgment therefor 
will be denied.—Coco v. Jones, 97 So. 
337, 154 La. 124. 

60. La.—State ex reL Garland v. 

Guillory, 166 So. 94, 184 La. 329. 
33 C.J. p 944 note 50. 

Wliat constltTites ‘^removal by' ad¬ 
dress” 

(1) “Removal by address is mere¬ 
ly a formal request of the legisla¬ 
tive department, addressed to the 
executive department, that an officer 
appointed by the latter department 
be removed by that department.”— 
Gorham v. Robinson, 186 A. 832, 845, 
57 R,I. 1. 

<2) A constitutional provision that 
each judge of court should hold of¬ 
fice until it was declared vacant by 
resolution concurred in at annual 
session for election of public officers 
by majority vote of all members 
elected to each house of legislature 
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legislature,®^ by the governor on the address of 
both houses of the legislature,®2 or by the city coun¬ 
cil.®® Depending on the particular law, a judge 
may®^ or may not®® be removed by the governor. 
An act of the legislature fixing the number of judg¬ 
es of an already existing circuit will not be con¬ 
strued as meaning a removal of the existing judg¬ 
es.®® 

Nature of proceedings. While under some con¬ 
stitutional and statutory provisions it has been held 
that proceedings for the removal of certain judges 
under statutory provisions are not criminal in their 
nature, but are considered special proceedings,®*^ 
and are not governed by rules which obtain in crim¬ 
inal proceedings,®® under other provisions it has 
also been held that an impeachment proceeding is 


of a judicial®^ and criminal*^® nature and is gov¬ 
erned by the rules applicable to criminal casesJ^ 

Notice and hearing, A judge sought to be re¬ 
moved usually is entitled to notice of the charges^^ 
and an opportunity to be heard,even though there 
is no statute so requiring.After a public hear¬ 
ing, the impeaching tribunal may retire in private 
for the purpose of deliberation.*^® 

Petition or complaint. Ordinarily some written 
form charging the grounds for the removal is nec¬ 
essary.*^® Under some provisions the proceedings 
are instituted by a petition filed by the attorney 
generaF^ or district attorney,*^® or by a petition in 
the name of the state on the relation of the person 
filing it;*^® and in such case a petition of the peti- 


was held not to be a provision for 
“removal by address.”—Gorham v. 
Robinson, supra. 

61. Kan.—Fallon v. Clark, 68 P. 
990, 61 Kan. 121. 

Tenn.—McCully v. State, 53 S.W. 134, 
102 Tenn. 509, 46 L.R.A. 567. 

62. Mass.—Commonwealth v. Harri- 
man, 134 Mass. 314. 

63. Mont.—State v. Helena, 114 P. 
777, 43 Mont. 61. 

33 C.J. p 944 note 53. 

64. Minn.—Martin v. Dodge County, 
178 N.W. 167, 146 Minn. 129. 

65. Okl.—State v. Rowe, 300 P. 727, 
149 Okl. 240. 

33 C.J. p 944 note 55. 

66. Va.—^In re Judges Ct. of App., 
4 Call 135, 8 Va. 135. 

67. La-—Perez v. Meraux, 9 So. 2d 
662, 201 La. 498. 

Okl.—Maben v, Rosser, 103 P. 674, 
24 Okl. 588. 

68. Disciplinary proceedings 

In a proceeding for removal of 
city magistrate procedure -approxi¬ 
mates that prevailing in disciplinary 
proceedings, and procedure obtaining 
in a criminal court is not control¬ 
ling.—^Kane v. Rudich, 10 N.T.S.2d 
929, 256 App.Div. 586. 

69. Ark.—Faucette v. Gerlach, 200 
S.W. 279, 132 Ark. 58. 

70. Ala.—State v. Hasty, 63 So. 559, 
184 Ala. 121. 

33 C.J. p 945 note 60. 

71. Ala.—State v. Hasty, supra. 

33 C.J. p 945 note 61. 

72. N.J.—Shockley v. Hamilton Tp., 
121 A. 453, 98 N.J.Law 614. 

N.T.—Matter of Deuel, 111 N.Y.S. 
969, 127 App.Div. 640. 

73. La.—State ex rel. Jones v. Tug- 
well, 5 So.2d 368, 199 La 12. 

33 C.J. p 945 note 63. 

“Pair trial” 

Where, in proceeding for removal 
of police judge, conduct of counsel 
was unmannerly to a degree, all of 


police judge’s objections to testi¬ 
mony were overruled and city’s ob¬ 
jections sustained, some of evidence 
went outside the charges, most wit¬ 
nesses were uncorroborated, and 
counsel for police judge was fore¬ 
closed from cross-examination going 
to credibility, a “fair trial” within 
meaning of statute relating to re¬ 
moval of officers was not accorded. 
—Levinson v. Mooney, 27 A.2d 9, 128 
KJ.Law 569. 

74. N.J.—Shockley v. Hamilton Tp., 
Mercer County, 121 A. 453, 98 N. 
J.Law 614. 

75. Ark,—Faucette v. Gerlach, 200 
S.W. 279, 132 Ark. 58. 

76. Mont.—-State v. Helena, 114 P. 
777, 43 Mont. 61. 

N.J.—Shockley v. Hamilton Tp., 121 
A. 453, 98 N.XLaw 614. 

Petition held sufficient 
Okl.—^Robberson v. Board of Com’rs 
of Noble County, 235 P. 625, 109 
Okl. 249. 

77. Contents 

(1) All that is required in such 
a petition is that it inform the judge 
of the offenses with which he is 
charged so as to enable him to pre¬ 
pare his defense.—Stanley v. Jones, 
2 So.2d 45, 197 La. 627. 

(2) Details which are within the 
knowledge of the judge need not be 
set out.—Stanley v. Jones, supra. 

(3) Petition held sufficient.—Stan¬ 
ley V. Jones, supra. 

Motion to strike was held not to be 
authorized by the laws of the state. 
—Stanley v. Jones, supra. 

Time of bringing 

An original proceeding in the su¬ 
preme court by the attorney general 
for removal of a district court judge 
was not prematurely brought be¬ 
cause the judge had never been 
charged, placed on trial, or convict¬ 
ed in the criminal courts on any of 
the charges set out in the petition. 
—Stanley v. Jones, supra. 
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ITsurper of office 

(1) Under some statutes the rem¬ 
edy against a judicial officer, such 
as a police justice, alleged to be il¬ 
legally holding office is through the 
attorney general, who is authorized 
to maintain an action against an 
usurper of an office.—^People v. Bal- 
tusnik, 300 N.Y.S. 669, 165 Mlsc. 173. 

(2) A person who claimed to be 
entitled to office of surrogate by rea¬ 
son of having received a plurality 
of legal votes cast, but who did not 
attempt to intrude or unlawfully 
hold or perform the functions of the 
office, was not a "usurper” within 
such a statute.—Shells v. Flynn, 299 
N.Y.S. 20, 163 Misc. 506, affirmed 297 
N.Y.S. 705, 252 App.Div. 140. 

I 

78. La.—^Perez v. Meraux, 197 So. 

683, 195 La. 987. 

A defeated candidate for county 
and probate judge had no right to 
prosecute suit in his own name to 
oust elected candidate and declare 
him ineligible to hold such office un¬ 
til he paid over all moneys for which 
he was liable os former county tax 
collector, but such action could be 
brought only by prosecuting attor¬ 
ney by proceeding in nature of quo 
warranto.—Cherry v. Webb, 115 S.W. 
2d 865. 196 Ark. 17. 

Constraction as a whole 

AVhere petition set out many acts 
to show a course of conduct, it was 
not necessary that each act be a 
sufficient ground for removal and it 
was sufficient that the petition as a 
whole set forth a cause of action.— 
Perez v. Meraux, 197 So. 683, 195 
La. 987. 

79. Tex.—Johnson v. Mooney, CSv. 

App., 241 S.W. 308. 

33 C.J. p 945 note 66. 

Questions of law and fact 

In such a proceeding, questions of 
fact are for the jury to decide where 
there is sufficient evidence to war¬ 
rant submission te the jury.—State 
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tioners individually, and not in the name of the 
state, is insufficient.so Under some statutes it is 
required that the petition be sworn to or verified, 
in which case such verification is a prerequisite to 
the jurisdiction of the court and without such 
verification the proceedings are invalid.ss 

Under a constitutional provision for the recall of 
judges it has been held that the petition must be in 
proper formas and be inspected and approved by the 
proper officers but, where any reasons of the 
electorate for wishing to recall a judge are suffi¬ 
cient, the grounds assigned in the petition for recall 
need not charge specific misconduct in office.^^ 

Evidence, Where the proceedings for the re¬ 
moval of a judge are judicial in nature, the general 
rules of evidence apply, such as the general rules 


governing presumptions^*^ and burden of proofss 
and the admissibility of evidence.^^ To be suffi¬ 
cient, the evidence to prove the charges against the 
judge must be clear and convincing.^O While some 
authorities have held that the ground for the re¬ 
moval of a judicial officer should be established be- 
3 'ond a reasonable doubt,others have held that the 
judge’s guilt must be established by a fair prepon¬ 
derance of the evidence.^2 

Review. Under some statutes on certiorari to 
review the ouster of a judge, the supreme court may 
decide disputed questions of fact.^3 

§ 28. Forfeiture 

A Judicial officer may forfeit his office by failing to 
comply with conditions precedent to induction Into of- 


V. Jordan, Tex.Civ.App., 28 S.W.2d 
$21, error dismissed. 

50. Tex.—Johnson v. Mooney, Civ. 
App., 241 S.W. SOS. 

51. Tex.—Johnson v. Mooney, su¬ 
pra. 

33 C.J. p 945 notes 68. 69. 

32. Tex.—Johnson v. Mooney, su¬ 
pra. 

33. XdezLtiflcatloti of sixers 
Petition for recall of judge which 

did not give place of residence, 
street, and number of signers, as 
required by statute was not fatal¬ 
ly defective, in absence of showing 
that signiters lived in towns with 
streets and residences named and 
numbered, especially where no objec¬ 
tion was made until after election. 
—^Abbey v. Green, 235 P. 150, 28 
Ariz. 53. 

HTumber of sheets 

Grounds, assigned for recall of 
Judge in petition, need not be at¬ 
tached to each sheet, as more than 
one sheet is contemplated,—Abbey v. 
Green, supra. 

84. Ariz.—^Abbey v. Greeh, supra. 

85. Ariz.—Abbey v. Green, supra. 

88. Lia.—Stanley v. Jones, 9 So.2d 
678, 201 La. 549. 

Corroboration of confessed perjurer 
In a proceeding for removal of 
city magistrate for cause, corrobo¬ 
ration of testimony of confessed 
perjurer is necessary only to the 
extent that it satisfies the mind and 
conscience of the court, even though 
it be not of a sufficient degree to 
sustain a criminal conviction and 
consequences which ensue therefrom, 
extent to which corroboration is 
needful being determined by the 
court in each case.—^Kane v. Rudich, 
10 ]Sr.Y,S.2d 929, 256 App.Div. 586 . 

87. La.—^Stanley v. Jones, 9 So.2d 
, 678, 201 La. 549. 

88. La.—^Stanley v. Jones, supra. 


Burden ou party seehixig removal 
La.—Stanley v. Jones, supra. 

89. N.J.—Villani v. Duffy, 175 A. 
373, 114 N.J.Law 60. 

Bvidenoe held admissible 
La.—Stanley v. Jones, 9 So.2d 678, 
201 La. 549. 

Tex.—State v. Jordan, Civ.App., 28 
S.W.2d 921, error dismissed. 

33 C.J. p 945 note 79 [aj. 

Selevauoy held limited 

In proceeding by district attorney 
for removal of district Judge, evi¬ 
dence that proceeding was brought 
by politicians actuated by political 
motives was irrelevant except on 
issue of credibility of witnesses.— 
Perez v. Meraux, 9 So.2d 662, 201 
La. 498. 

Admission of illegal testimony will 
not invalidate Judgment if there is 
competent evidence to support it.— 
Villani V. Duffy. 175 A. 373, 114 N.J. 
Law 60. 

90, La.—Perez v. Meraux, 9 So.2d 
662, 201 La. 498. 

Ohio.—McMillen v. Diehl, 190 N.E. 

567, 128 Ohio St. 212. 

Evidence haid sufficient 

(1) To require removal of Judge 
on ground that he had been ac¬ 
tuated by unworthy and illegal mo¬ 
tives In deciding certain cases.— 
In re Capshaw, 17 N.Y.S.2d 172, 258 
App.Div. 470, appeal denied 18 N.Y. 
S.2d 741, 258 App.Div. 1053. 

(2) To sustain removal of county 
judge from office on ground of op¬ 
pression and neglect of duty.—^Rob- 
berson v. Board of Comers of Noble 
County, 236 P. 525, 109 Okl. 249. 

(3) To warrant removal of judge 
on ground that he had co-operated 
with perjurer.—Kane v. Rudich, 10 
N.Y.S.2d 929, 266 App.Div. 586. 

(4) To authorize removal of ju¬ 
dicial officer on various other 
grounds.—Stanley v. Jones, 9 So.2d 
678, 201 La. 649—^Perez v. Meraux, 
9 So.2d 662, 201 La. 498. 
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Evidence held insufficient 

To authorize removal on particular 
grounds.—Stanley v. Jones, 9 So.2d 
678, 201 La. 549—Perez v. Meraux, 
9 So.2d 662, 201 La. 498. 

Bindings of guilt cannot rest on 
evidence perjurlously withheld hy 
false witness.—^Villani v. Duffy, 175 
A 373, 114 N.J.Law 60. 

If willful intent is not essential 
to the misconduct that is urged as 
the grround for removal, It need not 
he proved, although alleged.—State 
V. Silver Bow County Dist. Ct., 119 
P. 1103, 44 Mont 318, Ann.Cas.l913B 
396. 

91. Evidence held sufficient 

(1) To authorize removal on 
ground of intemperance.—State v. 
Pratt 68 So. 255, 192 Ala, 118, Ann. 
Cas.l917D 990. 

(2) To show misconduct in office. 
—Perry v. State, 98 S.W. 411, 44 
Tex.Civ.App. 65. 

Evidence held insufficient 

(1) To show change of residence. 
—^Matter of Levy, 190 N.Y.S. 383, 
198 App.Div. 326. 

(2) To show corruption. 

Ala.—State v. Hasty, 63 So. 659, 184 
Ala. 121, 60 L.R.A.N.S., 653, Ann. 
Cas.l916B 703. 

N.Y.—Matter of Barlow, 127 N.Y.S. 
542, 141 App.Div. 640. 

(3) To show engagement in pro¬ 
hibited business.—^Matter of Levy, 
supra. 

(4) To show incompetency.—State 
V. Hasty, supra. 

(5) To show willful neglect of du¬ 
ty.—State V. Hasty, supra. 

(6) To warrant removal.—Matter 
of Snitken, 146 N.Y.S. 560, 161 App. 
Div. 616. 

92. N.J.—Villani v. Duffy, 175 A. 
373, 114 N.XLaw 60. 

Evidence held insufficient 
N.J.—^Villani v. Duffy, supra, 

193. N.J.—Villani v. Duffy, supra. 
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flee, or by other acts specified by constitutional or stat¬ 
utory provisions providing for forfeiture. 

A judicial officer may forfeit his office by failing 
to comply with conditions precedent to induction in¬ 
to office^^ or by other acts specified in the consti¬ 
tutional or statutory provisions providing for for- 
feiture.^5 When a change in the boundaries of a 
county places the residence of a judge outside there¬ 
of, and he does not within a reasonable time remove 
into his county, he thereby may forfeit his office.^® 
Under some provisions a judicial officer forfeits his 


office on conviction of the commission of a felony 
and the right is not revived by the granting of a 
pardon.^7 Qn the other hand, the fact that one oc¬ 
cupying a position as judge yields to the legisla¬ 
tive and executive construction of the constitution, 
giving his office to another until the question can 
be settled by the courts, has been held not to operate 
as a forfeiture of his office.^s It has been held that 
a probate judge does not forfeit his office by fail¬ 
ure to perform duties which are separate and dis¬ 
tinct from his judicial duties.^^ 


Vn. VACANCY IN OFFICE 


§ 29. In General 

To constitute a vacancy there must be an existing 
Judicial office without an incumbent legally authorized 
to exercise the power and perform the duties pertaining 
to it. 

An existing judicial office without an incumbent 
is vacant.! Thus, in order to create a vacancy 
there must be an existing office to be filled and a 
completed creation of the court.2 An office is not 
vacant as long as it is supplied, in the manner pro¬ 
vided by the constitution or laws, with an incumbent 
legally authorized to exercise the power and per¬ 
form the duties pertaining to it;3 but a vacancy in 
the office of a judge may exist although there is a 
de facto officer occupying the office.'* In one sense, 
vacancy in the office of a judge applies, not to the 
incumbent, but to the term or to the office.^ In an¬ 
other sense, vacancy in the office of a judge is with¬ 
in the term, and not in the office.® 

An office presently filled cannot become or be va¬ 
cant without a removal either voluntary or involun¬ 


tary;*? when voluntary, no judicial determination 
resulting in vacation is necessary,® but, when invol¬ 
untary, such determination is essential unless other¬ 
wise provided by law.® Where a vacancy exists 
and an appointment to fill it is made, but the ap¬ 
pointee fails to qualify, the original vacancy still 
continues; there is no new vacancy.!® 

Suspension of judicial action by vacancy. Where 
a vacancy occurs in the office, no other judge can 
sit in his district, and all judicial action remains in 
abeyance until the vacancy is filled or another judge 
designated pursuant to law to exercise the judicial 
functions temporarily.!! 

Estoppel to assert vacancy. A litigant who vol¬ 
untarily goes to trial and proceeds without objec¬ 
tion until after an adverse verdict is rendered, with 
knowledge of facts which he alleges renders the of¬ 
fice of the judge vacant, is estopped to raise such 
question thereafter merely to prevent the trial judge 
from ruling on his motion for a new trial.!^ 


94. Neb.—State v. Lansing, 64 N. 
W. 1104, 46 Neb. 514, 35 L.R.A. 
124. 

S3 C.J. p 946 note 24. 

95. Absence from state 

(1) Under some constitutional pro¬ 
visions the legislature has no pow¬ 
er to grant leaves of absence to 
judges, and any judicial officer who 
absents himself from the state for 
more than a specified period forfeits 
his office.—People ex rel. Benwell v. 
Foutz, Cal., 162 P.2d 1. 

(2) It has been held, however, 
that the provision does not apply 
to absences on military leaves of ab¬ 
sence during service in the armed 
forces of the United States.—People 
V. Sischo, 144 P.2d 785, 23 OaL2d 
478, 150 A.L.R. 1431. 

96. Ohio.—State v. Choate, 11 Ohio 
611. 

Wis.—State v. Messmore, 14 Wis. 
163. 


97. Ark.—State v. Carson, 27 Ark. 
469. 

98. Va.—McCraw v. Williams, 33 
Gratt. 510, 74 Va. 510—In re Bland, 
etc.. County Judge, 33 Gratt. 443, 
74 Va. 443. 

99. Kan.—State v. Brown, 10 P. 
594, 35 Kan. 167. 

1. Iowa.—Schaffner v. Shaw, 180 N. 
W. 853, 191 Iowa 1047. 

33 C.J. p 947 note 30. 

Vacancies with respect to public 
offices generally see the C.J.S. title 
Officers §§ 49-53, also 46 C.J. p 
971 note 3-p 978 note 36. 

Vacancy in office of judge of court 
of bankruptcy as affecting the Ju¬ 
risdiction of bankruptcy court see 
Bankruptcy §21. 

2. Iowa.—State ex rel. Cook v. Bird- 
sail, 169 N.W. 453, 186 Iowa 129. 

3. N.J.—Samuels v. Samuels, 168 A. 
655, 114 N.XEa. 329. 

33 C.J. p 947 note 38. 
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4. Conn.—State v. Clark. 89 A. 172. 
87 Conn. 537, 52 L.R.A.,N.S., 912. 

5. Colo.—People v. Le Fevre, 40 P. 
882, 21 Colo. 218. 

Ga.—^Hooper v. Almand, 25 S.E.2d 
778, 196 Ga. 52. 

6 . Iowa.—Wilson v. Shaw, 188 N.W. 
940, 194 Iowa 28. 

7. Nev.—State v. McClinton, 5 Nev. 
329. 

8 . Nev.—State v. McClinton, supra. 

9. Me.—State v. Harmon, 98 A. 804, 
115 Me. 268. 

Nev.—State v. McClinton, 5 Nev. 329. 
33 C.J. p 947 note 41. 

10. Cal.—^Bush V. Nye, 92 P. 108, 
6 CaLApp. 298. 

11. U.S.—U. S. V. Murphy, D.CDel., 
82 P. 893. 

33 C.J. p 947 note 44. 

12 . Neb.—Wustrack v. Hall, 145 N. 
W. 835. 95 Neb. 384. 

33 C.J. p 947 note 46. 
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§ 30. Power to Declare 

The power to declare a Judicial ofRce vacant must be 
derived from the constitution. 

A judicial office may be vacated by force of a 
constitutional declaration^^ or by act of the legisla¬ 
ture under constitutional authority.!^ The legisla¬ 
ture cannot, by a declaratory enactment, make a va¬ 
cancy in an office created by the constitution.^^ nor 
can it authorize the governor to declare such an of¬ 
fice vacant.^® The power to fill a vacancy has been 
held not to include the power to declare a vacan¬ 
cy.^ ^ 

§ 31, Matters Creating Vacancy 

Various nriattetrs have been held to create a vacancy 
in a judicial office, depending on the terms and construe- 
tion of particular constitutional or statutory provisions. 

Matters which create a vacancy in a judicial office 
generally depend on the terms and construction of 
the particular constitutional or statutory provi- 
sions.^8 Ordinarily a vacancy may be created by 
increasing the number of judges in the court by 


the death,20 removal,2i or resignation's of the in¬ 
cumbent, notwithstanding the previous appoint¬ 
ment of a special judge by the conviction of the 
incumbent of an infamous crime ;24 t)y hig election 
to another office by his reaching the age of com¬ 
pulsory retirement by the fact that an election 
was invalid or by the refusal or failure of the 
person elected to qualify.28 

An office is not rendered vacant by reason of the 
institution of proceedings to contest the election of 
the incumbent,29 by mere irregularities in the filing 
of the oath taken,20 or by mere irregularities in the 
recording of his bond.31 It has also been held that 
a vacancy will not result from a change in the ter¬ 
ritory included within the judicial district ;22 and 
that a vacancy will not result from an act of the 
legislature changing the number designating a ju¬ 
dicial circuit without changing the territory com¬ 
prising the circuit.23 Where one judge succeeds 
another by election there is no vacancy in the of- 
fice.24 A constitutional provision that the qualified 
voters of a state shall elect their own judges will 


13« Mo.—State v. McBride, 4 Mo. 
SOS. 29 Ain.D. 636. 

Utah.—State v, McNally, 43 P. 920, 
13 Utah 25. 

14. Neb.—State v. LansiniT, 64 N.W. 
1104, 46 Neb. 514, 35 L.R.A. 124. 

33 C.J. p 947 note 47. 

15. La.—State v. Towne, 21 La.Ann. 
490. 

S3 C.J. p 947 note 48. 

16. La.—State v. Towne, supra. 

17. Minn.—State ex rel. Dosland v. 
Holm, 279 N.W. 21S, 202 Minn, 500. 

18. Vacancy held to exist 

N.Y.—Delehanty v. Britt, 106 N.E. 
336, 212 N.Y. 457. 

Or.—State v. Beveridge, 171 P. 1173, 
88 Or. 334. 

Vacancy held not to exist 
Pla.—^Advisory Opinion to the Gov¬ 
ernor, 174 So. 740, 128 Pla. 334— 
State ex rel. Landis v. Bird, 163 
So. 248, 120 Pla. 780. 

N.Y.—Davidson v. Walker, 162 N.E. 
282, 248 N.Y, 357. 

19. Iowa.—Schaffner v. Shaw, 180 
N.W. 853, 191 Iowa 1047. 

20. Me.—In re Opinion of the Jus¬ 
tices, 16 A.2d 585, 137 Me. 347. 

N.Y.—Brown v. Sisti, 289 N.Y.S. 
1011, 160 Misc. 332, appeal dis¬ 
missed 292 N.Y.S. 194, 249 App. 
Div. 308. 

33 C.J. p 947 note 52. 

21. Or.—Pehl V. Jackson County, 
161 P.2d 782. 

22. Cal.—People v. Rosborough, 14 
Cal. 180. 

III.—^People ex rel. McCarthy v. Bar¬ 
rett, 5 N.E.2d 453, 365 HL 73. 


Prospective resignation 

(1) Where district judge, acting 
pursuant to statute, on October 1 
presented to governor his petition 
for retirement, reguesting that it not 
be made effective prior to November 
15, and governor on October 1 ac¬ 
cepted the retirement, effective as 
of November 15, and appointed a 
judge whose appointment was to 
take effect on November 16, there 
was no “vacancy'* within meaning 
of constitution in the office of dis¬ 
trict Judge at the time of the No- 

I vember 3 election, so as to require 
the election of a district Judge.— 
State ex rel. Dosland v. Holm, 279 N. 
W. 218, 202 Minn. 500. 

(2) Pact that surrogate filed pro¬ 
spective resignation, and decision as 
to vacancy was rendered in proceed¬ 
ing to which surrogate -was not par¬ 
ty, did not render office vacant—In 
re Flynn’s Estate, 245 N.Y.S. 621, 
137 Misc. 900. 

23. Ky.—Peck v. Commonwealth, 95 

S.W.2d 25, 264 Ky. 556. 

24. Purpose of statute 

The statute providing that office 
shall become vacant on incumbent’s 
death, resignation, removal, or con¬ 
viction of infamous crime is not 
penal, and its purpose is not to in¬ 
voke forfeiture, but to dismiss for 
cause an official convicted of infa¬ 
mous crime, whereupon office is va¬ 
cated without necessity for removal 
suit.—Pehl V. Jackson County, Or., 
161 P.2d 782. 

Burglary is an “infamous crime,” 
on county Judge’s conviction of 
which such office becomes vacant | 
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under statute.—Pehl v. Jackson 

County, supra. 

25. Pla.—^Advisory Opinion to Gov¬ 
ernor, 12 So.2d 876, 152 Pla. 686. 

26. La.—State ex rel. Williams v. 
Cage, 199 So. 209, 196 La. 341. 

—Seligman v. Cohen, 37 N.Y.S. 
2d 627, 179 Misc. 117, affirmed and 
appeal granted 37 N.Y.S.2d 446, 
264 App.Div. 959, affirmed 44 N.E. 
2d 419, 289 N.Y. 631. 

27. Ky.—CJombs v. Dixon, 286 S.W. 
797, 215 Ky. 566. 

28. Tex.—Gouhenour v. Anderson, 
81 S.W. 104, 35 Tex.Civ.App. 569. 

33 C.J. p 947 note 54. 

Pailure caused by death 

Reelected probate Judge’s failure 
to file bond for new term created va¬ 
cancy in office subject to be filled by 
governor’s appointment, notwith¬ 
standing failure w'as caused by 
Judge's death before expiration of 
time for filing bond.—State ex rel. 
Poster V. Rice, 162 So. 292, 230 Ala. 
60S. 

29. Pa.—Metzger’s Case, 6 Pa.Co. 
272. 

Tenn.—Gold v. Pite, 2 Baxt. 237. 

30. Wls.—State v. Bunnell, 110 N.. 
W. 177, 131 Wls. 198, 11 Ann.Cas. 
560. 

33 C.J. p 948 note 59. 

31. Wis.—State v. Bunnell, supra. 

33 C.J. p 948 note 60. 

32. Wyo.—^Brown v. Clark, 34 P.2d 
17, 47 Wyo. 216. 

33. Mo.—State v. Draper, 50 Mo. 
363. 

34. Wis.—State ex rel. Pardeeville 
Electric Light Co. v. Sachtjen, 13- 
N.W.2d 638, 245 Wis. 26. 
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not vacate the offices of judges in office at the date 
of the adoption of the constitution.^5 it has been 
held that a governor cannot revoke the appointment 
of a judge, and, treating that revocation as creating 
a vacancy, fill the office by appointment of another 
person.36 

Creation of new office. While as a general rule, 
a vacancy occurs by reason of the creation of a 
new judicial office which has never been filled,3? un¬ 
less the language of the law creating the office im¬ 
ports futurity of selection,^^ the creation of a new 
office does not effect a vacancy within the meaning 
of some provisions enumerating the causes for a 
vacancy.^ ^ 

Removal or nonresidence, A vacancy may be 
caused by the removal of a judge from the politi¬ 
cal subdivision of which he was required to be a 
resident when selected,or from the state,^! or by 
failing to move into his county within a reasonable 
time where a change in the boundaries of the coun¬ 
ty has placed a judge^s residence without the coun¬ 
ty.*^ 2 

Holding other office; acting as counsel. The of¬ 


fice of a judge may become vacated by accepting or 
continuing to hold some other office of profit or 
trust^^ or some incompatible office.'^^ However, un¬ 
der some statutes prohibiting certain judges from 
holding certain offices, the pretended holding, or un¬ 
dertaking to hold, the prohibited office, does not 
operate to vacate the office of judge, the statute op¬ 
erating only to render him ineligible to hold the 
prohibited office.'^5 Although a judge may be pro¬ 
hibited from acting as attorney in a court of rec¬ 
ord, as discussed supra § 9, the office of a judge so 
appearing and pleading is not thereby vacated and 
abandoned.'^® 

Holding over provision. In some jurisdictions it 
has been held that the failure of a successor to 
take office will not result in a vacancy since by stat¬ 
ute or constitution the incumbent holds over until 
his successor is selected and actually qualifies.‘^7 
Where the term of the office is fixed by statute, and 
there is no provision in the constitution or statute 
for holding over, the term is definite and a vacancy 
exists on the termination of the period and a failure 
of the proper authority to select a successor.'^S 


35. Ark.—state v. Scott, 9 Ark, 270. 

36. Miss.—^Brady v. Howe, 50 Miss. 
607. 

37. Cal.—^Wallace v. Payne, 241 P. 
879, 197 Cal. 539. 

Ind.—State ex rel. Wadsworth v, 
Wright, 5 N.E.2d 504, 211 Ind. 41. 
33 C.J. p 948 note 64. 

JSfo new office held created 

(1) In general,—State ex rel. Lan¬ 
dis V. Bird, 163 So. 248, 120 Fla. 780, 

(2) Where act creating court and 
providing judge thereof is held un- 
'Constitutional as relating to such 
Judge, there is no vacancy to be filled 
by governor.—^Koch v. Keen, 255 P. 
690, 124 Okl. 270. 

38. Iowa.—State ex rel. Cook v. 
Birdsall, 169 N.W. 453, 186 Iowa 
129. 

Isr.Y.—People v. Hylan, 106 N.E, 89, 
212 N.Y, 236, Ann.Cas.l916D 122. 

39. Miss.—O’Leary v. Adler, 61 
Miss. 23. 

33 C.J. p 948 note 66. 

40. Mich.—^People v. Goodwin, 22 
Mich. 496. 

IT.Y.—Matter of Bolte, 90 N.Y.S. 499, 
97 App.Div. 551. 

41. Neb.—^Prather v. Hart, 24 N.W. 
282, 17 Neb. 598. 

33 C.J. p 947 note 56. 

42. Ohio.—State v. Choate, 11 Ohio 
611. 

Wis.—State v. Messmore, 14 Wis. 
163. 

43. Ala.—Chisholm v. Coleman, 48 
Ala. 204, 94 Am.D. 677. 

33 CJr. p 943 note 67. 


44. Idaho.—Hampton v. Dilley, 31 
P. 807, 3 Idaho 427. 

33 C.J. p 948 note 68. 

Membership on draft board 

A superior court judge’s accept¬ 
ance of a position as member of a 
local or of an appeal board created 
by the Federal Selective Training 
and Service Act would not “vacate” 
the office of judge of superior court 
by implied “resignation.”—In re 
Opinion of the Justices, 29 N.E.2d 
738, 307 Mass. 613. 

45. Tenn.—Calloway v. Sturm, 1 
Heisk. 764. 

33 C.J. p 948 note 69. 

46. Tex.—Marta v. State. 193 S.W. 
323, 81 Tex.Cr. 135. 

47. Kan.—Smith v. Snell, 117 P.2d 
567, 154 Kan. 187. 

Or.—State ex rel. Smith v. Tazwell, 
111 P.2d 1021, 166 Or. 349. 

33 C.J. p 948 note 73. 

Holdover rule held inapplicable 
Where election of persons who had 
succeeded to and occupied offices 
of county judge, register of deeds, 
and county trustee, pending a con¬ 
test, was adjudged void following 
expiration of former incumbents’ 
terms a vacancy existed and former 
incumbents were not incumbents ei¬ 
ther de jure or de facto and were 
not entitled to emoluments of re-1 
spective offices.—Shumate v. Clai¬ 
borne County, Tenn., 191 S.W.2d 441. 
In. Georgia 

(1) The rule stated in the text has 
been followed.—^Mitchell v. Pittman, 
194 S.E. 369, 184 Ga. 877—^Pearson 


V. Lee, 160 S.E. 369, 173 Ga. 496— 
Lee V. Byrd, 151 S.E. 28, 169 Ga. 
622—Schackelford v. West, 74 S.E. 
1079, 138 Ga. 159. 

(2) Where circuit judge elected 
for term died before receiving com¬ 
mission, Qualifying, or taking oath 
of office, and where incumbent re¬ 
tained office, governor’s appointment 
of another was unauthorized and in¬ 
effective, since there was no “va¬ 
cancy,” and since word “successor” 
in phrase that term of office of judge 
shall be four years and until his suc¬ 
cessor is Qualified means successor 
chosen according to the regular 
method, which was by election.— 
Pittman v. Ingram, 190 S.E. 794, 184 
Ga. 255. 

(3) However, it has been held that 
the rule has been changed, at least 
in part, by a recent statute which 
repealed by implication as much of 
the previous rule as concerned those 
instances where it was incumbent 
on the governor to make an appoint¬ 
ment subject to the senate’s con¬ 
firmation; and, where governor re¬ 
appointed judge of county court for 
a four-year term, but senate did not 
confirm reappointment, after ad¬ 
journment of legislature “vacancy” 
existed in office of county judge and 
governor was empowered to make 
appointment to fill the vacancy.— 
Kaigler v. Floyd, 200 S.E. 784. 187 
Ga. 441. 

48. Ala.—Ham v. State, 40 So. 1032, 

162 Ala. 117. 

Minn,—State v. Windom, 155 N.W. 

629, 131 Minn. 401. 
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Inability to perform duties. A judicial office is 
not vacated by reason of the fact that the incum¬ 
bent is not physically or mentally able to perform 
the functions of his office,at least where the find¬ 
ing to that effect is not a judicial determination.^*^ 
Certainly a vacancy is not created by a temporary 
disability.®! 

Abandonment of office. While abandonment of 
the office may ipso facto create a vacation of the 
office, ®2 neglect or misconduct, although constitut¬ 
ing just grounds of forfeiture of the office, as dis¬ 
cussed supra § 28, does not produce a vacancy until 
it has been judicially determined and declared that 
the incumbent is guilty thereof and that he has 


48 C.J.S. 

thereby forfeited his right to continue in the of¬ 
fice.®^ 

§ 32. Filling Vacancy 

The manner of filling vacancies In Judlclat offfce Is 
that fixed by law, and the power must be exercised by 
an authority on whom It has been conferred by law. 

The manner of filling a vacancy in the office of 
a judge is that fixed by law;®'* and the power must 
be exercised by an authority on whom it has been 
conferred by law.®® In the absence of statutory 
provision to the contrary, the power to elect in¬ 
cludes the lesser and necessary power to fill vacan¬ 
cies.®® A constitutional provision authorizing the 
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49. Fla.—^In re Opinion of Justices, 
65 So. 4. 67 Fla. 423. 

33 C.J. p 948 note 75, 

50. Pinfltng of board of commissloiu 
ers of insanity that county judge 
was insane was held not to operate 
to vacate office, since members of 
board do not act as judicial officers, 
but as special board clothed with 
special powers, in view of absence 
of provision for notice.—State ex rel. 
Sathre v. Roberts, 269 N.VT. 913, 67 
KP. 92, 108 A.L.R. 37. 

51. Or.—Holman v. Lutz, 284 P. 825, 
132 Or. 185. 

52. Idaho.—^Hampton v. Dilley, 31 
F. 807, 3 Idaho 427. 

Me.—State v, Harmon, 98 A, 804, 
115 Me. 268. 

ISere temporary absence of pro¬ 
bate judge from state for more than 
twenty days without intention to 
change residence or abandon office 
did not create vacancy in such of¬ 
fice. 

Idaho.—State v. McDermott, 17 P.2d 
343, 52 Idaho 602, 

Utah.—Critchlow v. Monson, 131 P. 

2d 794, 102 Utah 378. 

Absence on war service 
Circuit judge who entered armed 
forces did not thereby abandon his 
office, and vacancy did not exist 
within constitutional provisions re¬ 
lating to manner of filling* vacan¬ 
cies. 

Ark.—State v. Green, 175 S.W.2d 575, 
206 Ark. 361. 

Pla.—In re Advisory Opinion to the 
Governor, 9 So.2d 172, 151 Fla. 
44. 140 A.L.R. 1492. 

Mo.—State ex rel. McGaughey v. 
Grayston, 163 S.W.2d 336, 349 Mo. 
700. 

Utah.—Critchlow v. Monson, 131 P. 
2d 794, 102 Utah 378. 

53. Idaho.— Corpus Juris auoted in 
State V, McDermott, 17 P.2d 343, 
346, 52 Idaho 602. 

Me.—State v. Harmon, 98 A. 804, 115 
Me. 268. 

54. Ga.—Poster v. Brown, 34 S.E.2d 


530, 199 Ga. 444—Britton v. Bow¬ 
den, 5 S.E.2d 47. 188 Ga. 806. 

Neb.—State ex rel. Hunter v. Ma¬ 
guire, 285 N.W. 921, 136 Neb. 365. 
33 C.J. p 949 note 88. 

Court commissioner 

The statute relating to judges of 
“court of record’* and providing in 
case of vacancy there shall be a per¬ 
son elected to fill the vacancy at the 
next general November election or 
biennial spring election held at least 
ninety days after such vacancy shall 
occur relates to courts of record 
and has no application to the filling 
of the vacancy in the office of cir¬ 
cuit court commissioner.—Sempliner 
V. Fitzgerald, 2 N.W‘.2d 494, 300 
Mich. 537. 

Necessity of official decIaratloiL 
Election of judge of superior court 
to fill vacancy created by resigna¬ 
tion of incumbent, held pursuant 
to notice of election given by clerk 
of county court and by board of 
election commissioners of the city, 
but before governor had officially 
declared a vacancy, and had called 
Jan election to fill it, was held void. 
—People V. Erickson, 146 N.E. 443, 
315 Ill. 349. 

Temporary vacancy 

The only “vacancy** contemplated 
by constitutional provision prescrib¬ 
ing mode for filling* a -vacancy in of¬ 
fice of superior court judge is a 
permanent or complete vacancy as 
distinguished from a mere tempo¬ 
rary one, and hence governor is au¬ 
thorized to fill a temporary vacancy 
in such office by appointment.—^Peo¬ 
ple V. Sischo, 144 P.2d 785, 23 Cal. 
2d 478, 160 A.L.R. 1431. 

The nonpartisan judiciary act is 
a special statute providing for new 
and unique method of nominating 
and electing judges, and to extent 
that the act applies it excludes all 
other methods, but it was never in¬ 
tended to apply to case of vacancy 
in judicial office arising after time 
when names of candidates can go. 
on ballot at primary election; and 
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in such circumstances, the court may 
turn to the assembly act, in so far 
as it is not in confiict with nonparti¬ 
san judiciary act, in order to com¬ 
ply with constitutional mandate that 
vacancy shall be filled at next gen¬ 
eral election.—^Howell v, Bain, Or.,. 
156 P.2d 576. 

The w*ord *Taw'* in constitutional 
provision that vacancy created by 
compulsory retirement of judge 
reaching age of eighty years shall be 
filled “as is now or may hereafter 
be provided by law” means either 
constitutional provision or valid' 
statute, so that constitutional pro¬ 
vision for filling of vacancy in office- 
of district judge by special election, 
where unexpired portion of his term, 
is year or more, applies to vacancy 
created in office of judge of civil 
district court for Parish of Orleans; 
on his reaching retirement age, and 
constitutional provision, authorizing 
governor to fill vacancies occurring 
during senate recess in cases not 
otherwise provided for in constitu¬ 
tion, is Inapplicable to such vacancy. 
—State ex rel. Williams v. Cage, 199- 
So. 209, 196 La. 341. 

55. Ky.—Willson v. Hahn, 115 S.W^ 

231, 131 Ky. 439. 

33 C.J. p 949 note 89. 

Authority of judges 

(1) It has been held that judges 
of the supreme court have no power 
to appoint a judge to fill a vacancy 
occasioned by the absence during the 
term of one of the judges.—In re- 
Opinlon of Chief Justice, 8 Flsu 466. 

(2) However, it has been held un¬ 
der permissive statute that under 

I certain conditions a federal circuit 
judge may assign a district judge 
from another district to fill a va¬ 
cancy in a particular district.—^Mc¬ 
Dowell V. U. S., S.C., 16 S.Ct 111, 159 
U.S. 596, 40 L.Ed. 271—-26 CJT. P* 
974 note 83. 

56. CaL—^People v. Campbell, 2 Cal* 

136. 

33 C.J, p 949 note 90. 
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selection of a special judge for a term of court in 
the event of the death of the regular judge does 
not operate as such a filling of the vacancy in the 
office as would preclude the filling of the vacancy 
in the manner provided by law.57 

Except where by doing so it infringes constitu¬ 
tional provisions,58 the legislature may provide the 
manner of filling vacancies.59 Thus, in the absence 
of any constitutional provisions for the filling of a 
judicial vacancy, the legislature may make any pro¬ 
vision it deems expedient and, where a judicial 
office is created by the legislature under due au¬ 
thority, it may provide the method for filling a va¬ 
cancy therein.81 The legislature on creating a new 
judicial office may provide for a temporary ap¬ 
pointment. 5 2 The general rules with regard to the 
construction and repeal of statutes apply to statutes 
providing the manner for filling vacancies in the 
office of a judge.58 


By appointment Ordinarily the vacancy is filled 
by an appointment made by the governor,84 espe¬ 
cially where the vacancy is to be filled merely tem- 
porarily,85 unless some other mode is plainly indi- 
cated.88 In some states the concurrence of the sen¬ 
ate is required except when the senate is not in 
session ;88 and, if this is so provided by the con¬ 
stitution, it is not within the power of the legisla¬ 
ture to provide otherwise.^S 

Under some provisions vacancies in some judge- 
ships are filled by appointment by the county com¬ 
missioners,“^8 by the county fiscal court,by the 
city council,72 by the mayor, or by the circuit 
court commissioners.74 

By election. Where the constitution or statutes 
so require, the vacancy must be filled by an elec¬ 
tion and not by an appointment by the governor, 75 
as where the balance of the unexpired term exceeds 


57. Ark.—state v. Green, 175 S.W. 

2d 575, 206 Ark. 361—State v. 

Stevenson, 116 S.E. 202, 89 Ark. 
31. 

58. Mo.—State v. Amick, 152 S.W. 
591, 247 Mo. 271. 

33 C.J. p 948 note 79. 

59. Ky.—Frost v. Johnston, 90 S.W. 
2d 1045, 262 Ky. 592. 

33 C.J. p 948 note 80. 

60. Tenn.—Caldwell v. Lyon, 80 S. 
W.2d 80, 168 Tenn. 607, 100 A.L.R. 
1152. 

61. Ind.—State v. Gerdink, 90 N.E. 
70, 173 Ind. 245. 

62. Tenn,—^Hodge v. State, 188 S.W. 
203, 135 Tenn. 525. 

Assignment of judge from other 
district 

Congressional act creating a ju¬ 
dicial district was not invalid, be¬ 
cause it assigned judge from anoth¬ 
er district thereto.—Morris v. U. S., 
C.C.A.Okl., 19 P.2d 131, certiorari de¬ 
nied 48 S.Ct, 37, 275 U.S. o43, 72 
L.Ed. 416—Buchanan v. U. S., C.C.A, 
Okl., 15 F.2d 496—^Bland v. Kennam- 
.er, C.C.A.Okl., 6 F.2d 130. 

63. Farticnlar rtQes 

Statutes should be construed to¬ 
gether so as, if possible, to give 
•effect to all; and repeals are not fa¬ 
vored.—State V. Amick, 152 S.W. 591, 
247 Mo. 271. 

€4. Ind. — State ex rel. Wadsworth 
V. Wright, 5 N.E.2d 504, 211 Ind. 
41. 

N.D.—State v. Byrne, 231 N.W. 862, 
59 N.D. 543. 

33 C.J, p 949 note 93. 

Temporary appointment by presiding 
Judge 

Where district judge died and va¬ 
cancy was not filled by governor, 
act of presiding judge of administra¬ 
tive district in appointing a judge 


of another district to serve in dis¬ 
trict in which vacancy existed was 
not an “appointment** as contemplat¬ 
ed by constitutional provision giv¬ 
ing governor power of appointment. 
—Jones V. State, Tex.Cr., 181 S.W.2d 
75. 

Strict construction of power 

Constitutional authority of govern¬ 
or to make appointment to fill va¬ 
cancy in office of judge of superior 
court should be so construed, when¬ 
ever possible, as to limit, rather than 
to enlarge, the power of appoint¬ 
ment.—^Hooper V. Almand, 25 S.E. 2d 
778, 196 Ga. 52. 

Effect of election 

Where statute providing for the 
election of judge of city court for 
full term repealed by implication 
provision of special act for appoint¬ 
ment of judge for full term but left 
intact provision for the appointment 
of a judge to fill a vacancy for the 
balance of the unexpired term, elec¬ 
tion of judge to fill unexpired term 
was ineffective to confer a lawful 
right to the office notwithstanding 
election was followed by commission 
by the governor and taking of pre¬ 
scribed oath.—^Britton v. Bowden, 5 
S.E.2d 47, 188 Ga. 806. 

65. Minn.—State v. Windom, 155 N. 

W. 629, 131 Minn. 401. 

33 C.J, p 949 note 94. 

Service iu armed forces 

Where superior court judge was 
called to active duty in the armed 
forces, there existed a “temporary 
vacancy’* for duration of his leave, 
and governor was authorized to ap¬ 
point a qualified person with de jure 
title to fill such vacancy during pe¬ 
riod of judge’s absence, not, how¬ 
ever, beyond next general state elec¬ 
tion.—Weinberger v. Biley, 144 P.2d 
796, 23 Cal.2d 499—People v. Sischo, 
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144 P.2d 785, 23 Cal.2d 478, 150 A.L. 
R. 1431. 

66 . Mo.—State v. Boone County Ct., 
50 Mo. 317, 11 Am.R. 415. 

33 C.J. p 949 note 95. 

67. Fla—^Advisory Opinion to Gov¬ 
ernor, 12 So.2d 876, 152 Fla. 686— 
State ex rel. Landis v. Bird, 168 
So. 248, 120 Fla. 780. 

33 C.J. p 949 note 96. 

68. Fla.—State ex rel. Davis v. Col¬ 
lins, 134 So. 595, 101 Fla. 371. 

La—State ex rel. Livaudais v. Him- 
el, 9 So.2d 509, 201 La. 168. 

33 C.J. p 949 note 96 [a]. 

Appointment held effective 
Ga—^Britton v. Bowden, 5 S.E.2d 
47, 188 Ga. 806. 

69. Tex.—State v. Valentine, Civ. 
App., 198 S.W. 1006. 

70. Colo.—People v. Rucker, 5 Colo. 
455. 

33 C.J. p 949 note 99. 

Appointment by de facto commis¬ 
sioners 

Reflected county judge, who did 
not duly qualify and, after resign¬ 
ing, was reappointed by de facto 
commissioners* court, was judge de 
jure.—State v. Jordan, Tex.Civ.App., 
28 S.W.2d 921, error dismissed. 

71. Ky.—^Prost v. Johnston, 90 S. 
W.2d 1045, 262 Ky. 592. 

72. Ky.—Dillon v. Stubbs, 100 S.W. 
2d 823, 267 Ky. 17. 

33 C.J. p 950 note 1. 

73. Ind.—State v. Gerdink, 90 N.B. 
70, 173 Ind. 245. 

74. Mich.—^Kelley v. Edwards, 88 
Mich. 210. 

75. La—State ex rel. Williams v. 
Cage, 199 So. 209, 196 La 341. 

Statute held valid 

The statute providing that any 
vacancy in the office of judge of 
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a specified period.^® Ordinarily, on the expiration 
of the term of a temporary appointee, the vacancy 
for the remainder of the unexpired term must be 
filled by election by the people. *^7 

Time to fill. The selection to fill a vacancy must 
be made at the time provided by law.'^S In line with 
the rule, discussed supra § 12, that a person cannot 
be elected to a judicial office which does not exist 
at the time of his election, an election cannot be held 
to fill an anticipated vacancy unless expressly au¬ 
thorized by law;*^® and, when the statute expressly 
prescribes when the appointment may be made, an 
appointment prior to that time is invalid but it 
has been held that, when an official having the right 
to make an appointment is not by law required to 
make it at any definite time, he may make it prior 
to the expiration of the existing term, provided he 
would be in ofiice and would have the right to make 
the appointment when the term actually expired.^^ 
While, as considered supra § 12, a law which un¬ 


necessarily postpones the right to elect a judge 
would be unconstitutional, a provision prescribing 
a reasonable time for deliberation in the choice of 
a successor in case of a vacancy in a judgeship is 

valid. 

Under some statutes an election to fill a vacancy 
is held at the next general election held at least a 
specified time after the vacancy occurs.^B 

§ 33. Tenure of Person Selected to Fill Va¬ 
cancy 

The tenure of persons filling Judicial vacancies is de¬ 
termined by the provisions of law. 

The tenure of persons selected to fill vacancies 
in judicial ofiices is determined by the provisions of 
the constitution and statutes.^^ Since vacancy ap¬ 
plies not to the incumbent, but to the term or to the 
office, as discussed supra § 29, it has generally been 
held that the tenure of a person selected to fill a 
vacancy cannot extend beyond the term of the pred- 


the municipal court shall he filled 
by appointment in the same manner 
as offices of judges of the district 
court, merely designates who shall 
exercise the appointing power, and 
does not fix the term of appointment, 
and hence is not unconstitutional as 
violating the constitutional provision 
that certain elective offices, includ¬ 
ing the office of judge of a munici¬ 
pal court, shall be filled by election 
when the unexpired term exceeds 
two years.—State ex rel. Hunter v. 
Maguire, 2S5 N.W. 921, 136 Neb. 365. 

76. La.—State ex rel. Livaudais v. 
Himel, 9 So.2d 509, 201 La, 16S-— 
State ex rel. Williams v. Cage, 199 
So. 209, 196 La. 341. 

Neb.—State ex rel. Hunter v. Ma¬ 
guire, 285 N.W. 921, 136 Neb. 365. 

77. Ark,—Means v. Terral, 225 S.W. 
601, 145 Ark. 443. 

33 C.J. p 950 note 4. 

7S. Ky.—Ward v. Siler, 114 S.W.2d 
516, 272 Ky. 424. 

Mich.—Landman v. City Commission 
of Grand Rapids, 243 N.W. 242, 
259 Mich. 402. 

Wash,—State v. Superior Court for 
King County, 250 P. 06, 140 Wash. 
636. 

Wis.—^Hauerwas v. Zimmerman, 284 
N.W. 51, 230 Wis. 449. 

33 O.J. p 950 note 5. 

Statute held nuconstitutloual 

The statutory provision that va¬ 
cancy occurring in office of justice 
within forty days before first Tues¬ 
day in April next succeeding, cannot 
be filled bj’' election until next year, 
is unconstitutional as authorizing 
election of two or more supreme 
court justices in one year, if two or 


more vacancies occur over forty 
days before April election.—^Hauer- 
was v. Zimmerman, supra. 

79. Ind.—Biddle v. Willard, 10 Ind. 

62. i 

33 C.J, p 950 note 7. I 

80. N.Y.—People v. Fitzgerald, 89 
N.T.S. 268, 96 App.Div. 242, af¬ 
firmed 73 N.E. 55, 180 N.Y. 269. 

8 L Conn.—State v. Clark, 89 A. 
172, 87 Conn. 537, 62 L.R.A.,N.S., 
912. 

82. Pa.—Commonwealth v. Maxwell, 
27 Pa. 444. 

83. Geu—Stephens v. Beid, $ S.E.2d 
728, 189 Ga. 372. 

N.Y.—Wing V. Ryan, 6 N.Y.S.2d 825, 
255 App.Div. 163, affirmed 17 N.E. 
2d 133, 278 N.Y. 710—Brown v. 
Slsti, 289 N.Y.S, 1011, 160 Misc. 
332, appeal dismissed 292 N.Y.S. 
194, 249 App.Div. 308. 

Okl.—^Bayless v. Komegay, 21 P.2d 
481, 163 Okl. 184. 

Pa—Cavalcante v. O’Hara, 36 Pa 
Dist. & Co. 139, 47 Dauph. 348. 
S.D.—Sales v. McKee, 3 N.W.2d 120, 
68 S,D. 408. 

Wash.—State v. Superior Court for 
King County, 250 P. 66, 140 Wash. 
636. 

33 C.J. p 950 note 12. 

ComputatioiL of time 

(1) Under a provision to that ef¬ 
fect, the successor will be elected 
at the next general election after 
the first day of April next succeed¬ 
ing the accrual of the vacancy; but, 
where death of superior court judge 
occurred on April 19 during year in 
which election would have been reg¬ 
ularly held to elect successor for 
ensuing term, constitutional provi- 
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Sion respecting vacancies in such 
office was held not to contemplate 
that election of successor should be 
delayed until the following year.— 
Bearden v. Collins, 32 P.2d 604, 220 
Oal. 759. 

(2) Other cases as to computation 
of time.—33 C.J. p 950 note 12 [a]. 
Election, lield void 

Where Judge died less than thirty 
days preceding a general election, 
the election of a judge thereat to 
fill the vacancy was void.—State ex 
rel. Adams v. Murray, 257 N.W. 553, 
218 Iowa 108—State ex rel. Hal bach 
V. Claussen, 250 N.W. 195, 216 Iowa 
1079. 

Zbegnlar, not special, election 

Where a vacancy in office of asso¬ 
ciate justice of supreme court occurs 
more than thirty days before regular 
election at which office is to he filled 
in ordinary course of election, the 
vacancy is to be filled in the regu¬ 
lar course of election and not by 
election to fill the vacancy.—^Enger 
V. Holm, 6 N.W.2d 101, 213 Minn. 
154. 

‘‘Annual election” 

In section of constitution provid¬ 
ing that in case office of any judge 
shall become vacant, successor shall 
he elected at the first annual elec¬ 
tion that occurs more than thirty 
days after the vacancy shall have 
occurred, the word “annual** is to be 
taken as biennial since the amend¬ 
ment of the constitution providing 
for biennial instead of annual elec¬ 
tions.—^Enger v. Holm, supra. 

84. N.Y,—Wing v. Ryan, 6 N.Y.S. 

2d 825, 255 App.Div. 163, affirmed 

17 N.E.2d 133, 278 N.Y. 710. 
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ecessor,^^ no matter how many vacancies occur.^® 
In the absence of conflict with constitutional provi¬ 
sions, it is within the power of the legislature to 
provide for the duration of the term of a person se¬ 
lected to fill a vacancy.®'^ 

Person appointed. Ordinarily, where a judicial 
office is an elective one, the appointment to fill a 
vacancy is temporary, and not for the unexpired 
term,*S8 but, under some constitutional provisions, 
the appointee holds until the end of the term for 
which the original incumbent was selected and until 
his successor is duly elected and qualified,^^ at least 
in the absence of an abandonment of the office^® 
or of an estoppel to assert the right to the office.^^ 


Where a judge is appointed to fill the vacancy tem¬ 
porarily, ordinarily his term expires with the selec¬ 
tion of the successor to the original incumbent®^ in 
the manner provided by law.®3 In no case can the 
legislature authorize the governor to appoint a 
judge to fill a vacancy for a period longer than pre¬ 
scribed b 3 ’’ the constitution;®** and, on the other 
hand, where the term of the appointee is fixed by 
law, it is not within the power of the governor to 
limit the appointment to such time as he shall re¬ 
voke or determine the commission.®^ Where the 
senate must confirm an appointment, it has been 
held that an appointment made during a recess of 
the senate runs until the end of the next session of 
the senate,®® unless that body confirms the appoint- 


85. Pla.—State ex rel. Davis v. Col¬ 
lins, 134 So. 695, 101 Fla. 371. 

Ga.—Hooper v. Almand, 25 S.F.2d 
778, 196 Ga. 52. 

N.J.—^DufC V. Walter, Sup.. 123 A. 
704. 

33 C.J. p 950 note 14. 

se. Ala.—McDonnell v. State, 74 So. 
349. 199 Ala. 240. 

87. Cal.—Bush v. Nye, 92 P. 108, 6 
CaLApp. 298. 

88 . Ark.—Means v. Terral, 225 S.W. 
601, 145 Ark. 443. 

89. Ala.—State ex rel. Poster v. 
Rice, 162 So. 292, 230 Ala. 608. 

Fla.—State ex rel. Davis v. Collins, 
134 So. 595, 101 Fla. 371. 

N.D.—State v. Byrne, 231 N.W. 862, 
59 N.D. 543. 

33 C.J. p 950 note 18, 

Effect of mistake in. appointment 
Under statute providing for ap-1 
pointment by the governor to fill 
vacancies in office of judge of city 
court for balance of unexpired terms, 
governor was not empowered to ap¬ 
point for a shorter time, or to fill 
a vacancy by piecemeal, and, if gov¬ 
ernor by mistake intended to appoint 
appointee to supply vacancy until 
next general election and by inad¬ 
vertence did not so limit the time 
of appointment, mistake and inad¬ 
vertence would not affect appoint¬ 
ment for the whole of the balance 
of unexpired term.—^Britton v. Bow¬ 
den, 6 S.E.2d 47, 188 Ga 806. 

90. Pacts held not to constitute 
abandonment 

Ga—^Britton v. Bowden, supra. 

91. Pacts held not to constitute es¬ 
toppel 

Go.—Britton v. Bowden, supra 

92. Cal.—^Weinberger v. Riley, 144 
P.2d 796, 23 Cal.2d 499—People v. 
Sischo, 144 P.2d 785, 23 Cal.2d 478, 
160 A.L.R. 1431. 

Ind.—State v. Schortemeier, 151 N.E. 
407, 197 Ind. 507. 

Mich.—Sempliner v. FitzGerald, 2 N. 
W.2d 494, 300 Mich. 537. 


Minn.—^Flakne v. Erickson, 6 N.W. 

2d 40. 213 Minn. 146. 

Pa—O’Neill v. White, 22 A.2d 25, 343 
Pa 96. 

S.D.—Sales v. McKee. 3 N.W.2d 120, 
68 S.D. 408. 

33 C.J. p 950 note 20. 

Xiegislatlve policy 

Provisions for the election of a 
successor at the next general elec¬ 
tion have been held to manifest a 
legislative policy to fill vacancy for 
office of district judge by election 
as soon as practicable after vacancy 
occurs.—State v. Greathouse, 233 P. 
527, 48 Nev. 419. 

Particular terms held to expire 

(1) At beginning of year follow¬ 
ing the election. 

Ga—Brackett v. Etheridge, 9 S.E.2d 
275, 190 Ga 216. 

Ind.—State ex rel. Middleton v. Scott 
Circuit Court of Scott County, 17 
N.E.2d 464, 214 Ind. 643. 

(2) At commencement of the po¬ 
litical year next succeeding the first 
annual election after the occurrence 
of the vacancy.—Wing v. Ryan, 6 N. 
Y.S.2d 825, 255 App.Div. 163, affirm¬ 
ed 17 N.E.2d 133, 278 N.T. 710. 

93. Where electiou was void, ap¬ 
pointee was held to be entitled to 
hold office until the succeeding gen¬ 
eral election and until a successor 
was elected and qualified.—State ex 
rel. Adams v. Murray, 257 N.W. 663, 
218 Iowa 108—State ex rel. Halbach 
V. Claussen, 250 N.W. 195, 216 Iowa 
1079. 

Waiver or estoppel 

(1) Where election of judge was 
void because vacancy occurred less 
than thirty days before, fact that 
person defeated at election, but ap¬ 
pointed by governor to fill vacancy 
after nomination by party, failed to 
withdraw €ts candidate for election 
or test validity of nomination, was 
held not to show waiver or estoppel 
to claim under appointment, os 
against person receiving majority 
vote; and such appointee owed no 

987 


duty to opponent at election to re¬ 
nounce act of party’s committee in 
nominating him or to test validity of 
opponent’s place on ballot, where 
election was void.—State ex rel. 
Adams v. Murray, 257 N.W. 553, 218 
Iowa 108—State ex rel. Halbach v. 
Claussen, 250 N.W. 195, 216 Iowa 
1079. 

(2) Even if there should be an 
estoppel to deny the invalidity of the 
election of a successor it has been 
held that there would still not be a 
valid successor so that the ap¬ 
pointee's tenure would continue.— 
State ex rel. Adams v. Murray, su¬ 
pra, 

94. Ky.—Toney v. Harris, 3 S.W. 
614, 85 Ky. 453, 9 Ky.L. 36. 

33 C.J. p 951 note 22. 

95. Mich.—People v. Lord, 9 Mich. 
227. 

33 C.J. p 951 note 23. 

96. Fla.—State ex rel. Landis v. 
Bird, 163 So. 248, 120 Fla. 780— 
In re Advisory Opinion to Gov¬ 
ernor, 136 So. 623, 101 Fla. 1510 

j —State ex rel. Davis v. Collins, 

1 134 So. 595, 101 Fla. 371—In re 

Advisory Opinion to Governor, 113 
So. 115, 93 Fla. 1024. 

La.—State ex rel. Livaudais v. Him- 
el, 9 So.2d 509, 201 LaA 168. 
Subsequent appointment by govemox 
Where appointive circuit judge 
was elected to the supreme court 
after adoption of constitutional 
amendment requiring circuit judges 
to be elected and extending their cur¬ 
rent terms, and where the governor 
made an ad interim appointment to 
fill the vacancy, commission issued 
to the appointee was required to 
read until the end of the next ensu¬ 
ing session of the senate unless an 
appointment should be sooner made 
and confirmed by the senate and 
might not be issued for the remain¬ 
der of the extended term without 
submission to the senate for confir¬ 
mation; but governor would be au¬ 
thorized to submit a subsequent ap- 
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ment at such session, in which case the appointment 
is for the unexpired term.^*^ 

Vacancies resnlfing from creation of nexe offices. 
Ordinarily the tenure of a judge temporarily ap¬ 
pointed to fill a newly-created office is similar to 
that of judges temporarily appointed to fill vacan¬ 
cies, ^8 and, in the absence of conflict with consti¬ 
tutional provisions, the matter is within the discre¬ 
tion of the legislature.^® Thus it has been various¬ 
ly held that the new appointee will hold the office 
only until the next general election at which judges 
of the same grade are regularly elected,^ or until 
the next regular election after his appointment^ and 
until his successor is selected and qualifies.® Un¬ 
der a statute so providing, the tenure of a person 


appointed to a newdy-created office is for the period 
specified in the statute beginning from the time of 
appointment, although such appointment is subject 
to the legislature’s confirmation.-^ Where the con¬ 
stitution fixes the date of the commencement of the 
full term of a newly-created judgeship, the legisla¬ 
ture has no power to extend the provisional term of 
a judge appointed to the position beyond such date.^ 

Person elected. Where a vacancy in a judicial 
term has been filled by an election, the incumbent so 
elected holds as a general rule for the balance of 
the unexpired term, or until the election and quali¬ 
fication thereafter of his successor.® Under some 
provisions, however, certain judges so elected hold 
for the full term fixed by the constitutional or stat¬ 
utory provisions.*^ 


Vin. COMPENSATION AND FEES 


§ 34. In General 

Judicial officers are entitled to receive compensation 
for their services In accordance with the provisions of 
the law, and are not entitled to any compensation except 
as expressly provided by law. 


The right of a judge to compensation is a matter 
purely of constitutional or statutory provision, and, 
while judicial officers are entitled to receive com¬ 
pensation for their services in accordance with the 
provisions of the law,® they are not entitled to any 


pointment for confirmation for the 
full extended term.—^Advisory Opin¬ 
ion to Governor, 12 So.2d 876, 152 
Fla. 686, 

Temporary and permanent appoint¬ 
ments 

Where current term of judge of 
criminal record does not expire un¬ 
til after next session of senate, and 
appointment of judge to fill vacancy 
of unexpired term is made to run to 
“ne^t Senate,” on convening of sen¬ 
ate governor may make appointment 
both for remainder of unexpired 
term and for a full fouivyfear term. 
—^In re Advisory Opinion to Govern¬ 
or, 188 So. 218, 137 Fla. 298. 

97. Fla.—State ex rel. Landis v. 
Bird, 163 So. 248, 120 Fla. 780— 
State ex rel. Davis v. Collins, 134 
So. 595, 101 Fla. 371. 

98. Cal.—Aggeler v. Dominguez, 19 
P.2d 241, 217 CaL 429. 

Fla.—In re Advisory Opinion to Gov¬ 
ernor, 136 So. 623, 101 Fla. 1510. 

33 C.J. p 943 note 10. 

99. Mo.—State v. Emerson, 39 Mo. 
80. 

33 C.J. p 943 note 9. 

X. Idaho.—Joy v. Gifford. 125 P. 

181, 22 Idaho 301. 

33 C.J. p 943 note 12. 

ISText general election for judges 
Where the constitution contem¬ 
plates uniformity in the tenure of 
the judges throughout the state, the 
legislature in creating a new cir¬ 
cuit may provide that the first judge 
elected in that circuit shall hold 
his ofiice until the next general elec-r 


tion for Judges, although the term 
for such judge is fixed by the con¬ 
stitution.—State V. Emerson, 39 Mo. 
80, 

2. Cal.—^Aggeler v. Dominguez, 19 
P.2d 241, 217 Cal. 429. 

33 C.J. p 943 note 13. 

3. Ky.—^Mullins v. Jones, 162 S.W. 
2d 761, 290 Ky. 796. 

Mont,—State v. Lentz, 146 P. 932, 
50 Mont. 322. 

4. Fla.—In re Advisory Opinion to 
Governor, 136 So. 623, lOl Fla. 
1510—State ex rel. Davis v. Col¬ 
lins, 134 So. 595, 101 Fla. 371— 
In re Advisory Opinion to Govern¬ 
or, 113 So. 115, 93 Fla. 1024. 

5. Cal.—^People v. Markham, 37 P. 
918, 104 Cal. 232. 

8 . Kan,—^Forrest v. Byan, 268 P. 
101, 126 Kan. 390. 

Wash.—State ex rel. Edelstein v. Fo¬ 
ley, 107 P.2d 901, 6 Wash.2d 444. 
33 C.J. p 951 note 24. 

7. N-.T.—Wing v. Byan, 6 N.T.S.2d 
825, 255 App.Div. 163, affirmed 17 
N.B.2d 133, 278 N.T. 710. 

33 C.J. p 951 note 25. 

ICimicipal court justice 
Under provision to that effect, a 
justice elected to fill a vacancy holds 
office for a full term except where 
such term would expire in an even- 
numbered year, in which event it 
is one year less,—Carey v. Cruise, 
158 N.E. 315. 246 N.Y. 237—O'Rourke 
V. Cohen, 31 2Sr.T.S.2d 118, 177 Misc. 
496, aflarmed 30 3Sr.T.S.2d 366, 262 
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App.Div. 1032, affirmed 87 N.E.2d 

451, 286 N.T. 711. 

8 . Ala.—State v. Smith, 19 So.2d 
546, 31 Ala.App. 533. 

Fla.—McLeod v. Santa Bosa County^ 
157 So. 37, lie Fla. 838. 

Ill,—^People V. Adams, 160 N.E. 115, 
'328 Ill. 607. 

Ky.—^Bernard v. McFarland, 101 S. 
W.2d 913, 267 Ky. 210—Bingham v. 
Bell County Fiscal Court, 75 S.W. 
2d 334, 255 Ky. 664. 

N.J.—In re Ritchie, 158 A. 533, lia 
N,J.Eq. 107, affirmed 168 A. 451, 
114 N.J.Eq. 42—In re Vice Chancel¬ 
lors, 148 A. 570, 105 N.J.Eq. 759 
—In re Jenkins' Will, 124 A. 58, 
95 N.J.Eq. 677—^Ex parte Thomp¬ 
son, 96 A. 102, 85 N.J.Eq. 221. 

N.T.—^Benvenga v. LaGuardia, 48 N» 
T.S.2d 117, 182 Misc. 507, trans¬ 
ferred, see 50 N.Y.S.2d 772, 263 
App.Div. 853, and affirmed 52 N. 
T.S.2d 767, 268 App.Div. 566, af¬ 
firmed '63 N.E.2d 88, 294 N.T. 526. 

S.C.—Gaffney v. Mallory, 195 S.E^ 
840, 186 S.C. 337. 

Tex.—Goodwin v. Downs, Com.App.,. 
280 S.W. 512—Lyles v. Oheim, Civ, 
App., 142 S.W.2d 959, affirmed IS^ 
>S.W.2d 102, 138 Tex. 333. 

Wash.—State ex rel. Lawler v. 
Grant, 34 P.2d 355, 178 Wash. 61. 

33 C.J. p 951 note 33—43 C.J. p 822 
note 51. 

Statutes held repealed 

Ala.—^Hawkins v. Jefferson County, 
169 So. 720, 233 Ala. 49. 

Mo.—^Toung V. Greene County*, 119 S. 
W.2d 369, 342 Mo. 1105, followed 
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salary, fees, etc., except as expressly provided by 
law.9 In view of the duties imposed on judges it 
may be asserted that a constitution in imposing on 
them such duties secures to them by necessary im¬ 
plication adequate maintenance,and makes it, 
therefore, the duty of the legislative department to 
provide for such adequate compensation,^^ which al¬ 
so should be certain^^ and uni form but a statute 
subjecting the salaries of public employees to levy 
under due process of law does not violate a con¬ 
stitutional provision requiring salaries of judges to 
be uniform throughout the state.i^ A statute pre¬ 
scribing and regulating the salaries or fees of judg¬ 
es may operate as well on the judges in office at the 
time of its passage as on those subsequently elect¬ 
ed or appointed.^5 jf ^ judge draws his salary 
while indebted to the county on account of a failure 
to collect in advance and turn over to the county 
fees connected with the office as required by stat¬ 
ute, an action will lie against him to recover the 
salary so received.^® 

§ 35. Right to Compensation 

a. In general 


b. On retirement because of age 

c. Forfeiture and waiver 

a. In General 

The right to receive compensation depends on the 
existence of the office, and if the office Is abolished the 
right ceases. Ordinarily the right of a Judge to receive 
a compensation fixed by law does not depend on the 
performance of his official duties. 

The right to receive compensation depends pri¬ 
marily on the existence of the office, and if the of¬ 
fice is legally abolished the right to receive compen¬ 
sation thereupon ceasesbut if a judge is contin¬ 
ued in office beyond the expiration of the term for 
which he was elected pending the inauguration of 
a new judicial system or the appointment of a suc¬ 
cessor his salary may continue as formerly during 
the entire time during which he performs the duties 
of the office.^® 

As dependent on performance of duties. Since 
the compensation is an incident to the office and is 
not measured by the services he performs,^® where 
the law provides that a judge shall receive a fixed 


in Ruffin V. Greene County, 119 S. 
W.2<i 374, 342 Mo. 1128. 

33 C.J. p 951 note 33 [a]. 

Statutes held not repealed 
Mont.—Tipton v. Sands, 60 P.2d 662, 
103 Mont. 1, 106 A.KR. 474. 

Pa.—McNair v. Allegheny County, 
195 A. 118, 328 Pa. 3. 

S.C.—Gaffney v. Mallory, 195 S.E. 
8*40, 186 S.C. 3^7. 

9. Cal.—Crawford v, Payne, 65 P.2d 
1240, 12 Cal.App.2d 485. 

Pa.—^Bellen v. County ComTs, Com, 
PI., 41 L.ack.Jur. 141, 

Tex.—^Willis v. Harvey, Civ.App,, 26 
S.W.2d 288, error refused—^Wil¬ 
helm’s Estate V. Matthews, Civ. 
App., 274 S.W. 251. 

3-3 C.J. p 951 note 34. 

Compensation of special Judges see 
infra § 103. 

Ministerial functions 
The statutes making fees of Jus¬ 
tices of the peace, county Judges, 
and clerks of circuit courts the same 
relate to ministerial or clerical func¬ 
tions as opposed to Judicial func¬ 
tions, and the statute granting clerk 
of court a fee of five dollars a day 
for attending court as clerk or re¬ 
corder does not apply to county 
Judges, or justices of the peace, not¬ 
withstanding the former provision.— 
State ex rel. May v. Pussell, Ela., 24 
So.2d 804. 

10- Conn.—McGovern v. Mitchell, 6*3 
A. 433, 78 Conn. 636. 

S.C.—Gaffney v. Mallory, 195 S.E. 
840, 186 S.C. 337. 


11. Conn.—^McGovern v. Mitchell, 63 
A. 433, 78 Conn. 536. 

12. Conn.—^McGovem v. Mitchell, 
supra. 

33 C.J. p 95l note 31. 

Provisions held certain and definite 
Cal.—Crawford v. Payne, 55 P.2d 
1240, 12 CaLApp.2d 485. 

13. Conn.—^McGovern v. Mitchell, 63 
A. 433, 78 Conn. 536. 

•33 C.J. p 951 notes 31, 32, p 953 note 
57 [a]. 

Purpose of constitutional provision 
regarding salaries of Judges of cir¬ 
cuit courts is to make the salaries 
of the circuit Judges uniform 
throughout the state.—Batesville 
Casket Co. v. Fields, 155 S.W.2d 743, 
288 Ky. 104. 

Act held not nnconstitiitional for 
lack of tmiformity 
Ky.—Coleman v. Hurst, 11 S.W.2d 
133, 226 Ky. 501. 

Basis for different salaries in differ¬ 
ent counties 

A law regulating salaries of com¬ 
mon pleas Judges differently in the 
several counties must he predicated 
on population, services rendered, or 
some other general principle appli¬ 
cable to subject.—Delmar v. Bergen 
County, 189 A. 75, 117 N.J.Law 377. 
Classification according to time of 
election ox appointment 
Statute authorizing city to pay ad¬ 
ditional compensation to resident su¬ 
preme court Justices does not give 
city board right to increase or de¬ 
crease compensation on basis of 
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classification of Justices according 
to time of appointment or election in 
view of statutes providing for a con¬ 
tinuing equality among Justices and 
surrogates.—Benvenga v. LaGuardia. 
48 N.T.S.2d 117, 182 Misc. 507, trans¬ 
ferred, see 50 N.Y.S.2d 772, 268 App. 
Div. 853, and affirmed 52 N.T.S.2d 
767, 268 App.Div. 566, affirmed 63 N. 
E.2d 88, 294 N.T. 526. 

14. Ky.—Batesville Casket Co. v. 
Fields, 155 S.W.2d 743, 288 Ky. 104. 

Constitutionality of statute authoriz¬ 
ing attachment or garnishment un¬ 
der provision that salaries shall 
not be changed during term see in¬ 
fra § 36 a (2) (b) dd. 

15. Ala.—Benford v. Gibson, 15 Ala. 
521—Stone v. State, 101 So. 58, 20 
Ala.App. 69, certiorari denied Ex 
parte Stone, 101 So. 62, 211 Ala. 
601. 

Change of compensation during term 
see infra § .36 a (2). 

10. Ariz.—Schumacher v. Pima 

County, 64 P. 490, 7 Ariz. 269. 

17. N.C.—^Brown v. Board of Com’rs 
of Richmond County, 28 S.R2d 104, 
223 N.C. 744. 

.33 C.J. p 952 note 37. 

Oflloe held not abolished 
S.C.—Gaffney v. Mallory, 195 S.E. 
840, 186 S.C. 337. 

18 . S.C.—Gaffney v. Mallory, supra. 
33 C.J. p 952 note 38. 

19. Pa.—^McNair v. Allegheny 
County, 195 A. 118, 328 Pa. 3. 

33 aJ. p 953 note 40. 
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compensation, his right thereto is not dependent on 
the performance of his official duties during the 
salary period-^ or on the manner in which he dis¬ 
charges his duties,21 provided, it has been held, his 
conduct does not amount to an abandonment of the 
office.22 He cannot be deprived of his salary even 
if the services rendered or to be rendered are de- 
creased.23 However, by force of statute, a deduc¬ 
tion may be made from the salary of a judge dur¬ 
ing the period for which he is selected by reason of 
neglecting the duties of his office.24 Under a stat¬ 
ute prohibiting allowance of claims and drawing of 
warrants on state funds for services until services 
have actually been rendered, a judge who was in¬ 
capable of performing services by reason of incar¬ 
ceration in a penitentiary and commitment to, and 
confinement in, a state hospital is not entitled to his 
salary for the portion of his term during which he 
was so incapacitated.25 

b. On Retirement because of Age 

Under some statutes a judge may be entitled to com¬ 
pensation notwithstanding his retirement because of age. 


On retirement because of age, under some stat¬ 
utes a judge may be entitled to compensation dur¬ 
ing the unexpired portion of the term for which he 
was selected,26 or even during the remainder of his 
life.27 In order to be entitled to compensation un¬ 
der statutes providing for retirement pay, there 
must be a compliance with the statutory condi¬ 
tions,2 s as where the right is conditioned on volun¬ 
tary retirement from office29 or on retirement after 
reaching the specified age.20 Where the require¬ 
ments of eligibility are merely that the judge shall 
have reached a certain age and have served a stat¬ 
ed time, a judge has been held not required to be 
actually serving as judge when reaching the age, 
in order to be entitled to a pension.3l Statutes pro¬ 
viding for retirement compensation payable out of 
the state treasury have been held not to apply to 
judges who have not previously been in the service 
of the state and paid from the state treasury,92 

c. Forfeiture and Waiver 

A Judge may forfeit or waive his right to compen¬ 
sation, as by neglecting to claim it for an unreasonable 


A-nnTial salary 

A statute providing* for the pay¬ 
ment of compensation stated in 
terms of an annual salary with quar- | 
terly payments provides for a salary 
payable irrespective of the amount 
of services performed, rather than 
a fee for services rendered-—McNair 
V. Allegheny County, supra. 

20. Pa.—McNair v. Allegheny Coun¬ 
ty, supra. 

33 C.J. p 952 note 40. 

21 . N.Y.—Goetting v. New York, 81 
N.Y.S. 334, 29 Mise. 717. 

33 C.J. p 952 note 40. 

22: Ga,—Johnson v. Brooks, 78 S.E. 
37, 139 Ga. 787. 

Pa.—McNair v. Allegheny County, 
195 A. 118, '328 Pa. 3. 

23. N.Y.—People v. Mitchell, 115 N. 
E. 271, 220 N.Y. 88. 

24. Ala.-’Whlte v. State, 26 So. 343, 
123 Ala 577. 

33 C.J. p 952 note 43. 

25. Or.—Fehl v. Jackson County, 
161 P.2d 782. 

26. N.Y.—People v. Wemple, 26 N. 
E. 921. 125 N.Y. 485. 

33 C.J. p 952 note 45. 

Termination of tenure of office be¬ 
cause of age generally see supra 
§ 22 . 

27. Pa—Criswell v. Martin, 8 Pa. 
Dist & Co. 426, 29 Dauph.Co. 202, 
40 York Leg.Rec. 37, 15 PaCorp. 
120, 74 Pittsb.Leg.J. 508. 

33 C.J. P 952 note 46. 

Nature of right 

The state is not bound to provide 
for recognition of meritorious serv¬ 
ice of Judge by pension, but may or 


may not do so at Its election within 
constitutional limits, and pension 
for such service is not a matter of 
right but is a bounty and a reward 
of merit. 

Colo.—Bedford v. White, 106 P.2d 
469, 106 Colo. 439. 

Ill.—People ex rel. Judges Retire¬ 
ment System v. Wright, 40 N.B.2d 
719, 379 Ill. 32*8. 

Pension act held to supplant prior 
statute 

Colo.—Bedford v. WTiite, 106 P.2d 
469, 106 Colo. 439. 

Constitutionality 

(1) Where the Judges during 
their period of service have received 
compensation in the full amount au¬ 
thorized by the constitution, it has 
been held that an act providing for 
certain emoluments to be paid to a 
Judge on reaching a certain age and 
retiring after serving a stipulated 
time is violative of constitutional 
provisions declaring that public 
emoluments shall not be granted to 
any one except for public services 
and providing a limit as to the 
amount which can be paid when 
those emoluments aje granted for 
official services; the name by which 
the additional allowance is called 
does not affect what It really is.— 
Talbott V. Thomas, 161 S.W.2d 1, 286 
Ky. 786. 

(2) The Judges Retirement Sys¬ 
tem Act is not invalid on ground 
that it amounts to compulsion or 
duress because if participant does 
not come under the act he loses his 
right to a pension, and is not uncon¬ 
stitutional as in violation of consti¬ 
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tutional provision prohibiting any of 
the three departments of government 
from exercising powers properly be¬ 
longing to the other. A mere in¬ 
equality, not arbitrary in character, 
during a temporary period of transi¬ 
tion caused by varying years of serv¬ 
ice of beneficiaries, does not make 
the classification unreasonable, since 
ultimate purpose and operation of 
the act will be uniform. The provi¬ 
sions of the act relating to refunds 
are invalid, however, on ground that 
the act permits trustees to allow re¬ 
funds to participants on withdrawal 
from the system without specifying 
the conditions precedent or the 
terms or occasions on which refunds 
shall be granted, and the act cannot 
be made effective except by adoption 
of rules and regulations by the re¬ 
tirement board.—^People ex rel. 
Judges Retirement System v. 
Wright, 40 N.B.2d 719, 379 Ill. 328. 

28. Fla.—State ex reL Stringer v. 

Lee, 2 So.2d 127, 147 Pla. 37. 

Me.—Opinion of the Justices, 38 A. 
2d 566. 

N.Y.—O’Brien v. Tremaine, 33 N.E.2d 
536, 285 N.Y. 233. 

29k Fla.—State ex rel. Stringer v, 
Lee, 2 So.2d 127, 147 Fla. 37. 

[ 30- Me.—Opinion of the Justices, 38 
I A.2d 566. 

3L Ill.—DeWolf V. Bowley, 189 N.B. 
S9.3, 355 Ill. 530. 

32. Tenn.—^Brown v. Bto.rris, 171 S. 

W.2d 815, 180 Tenn. 81. 

Judge of county court 
Tenn.—Brown v. Harris, supra. 
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length of time, or by voluntarily surrendering his office, 
or by accepting another office. 

A judge may forfeit his right to salary by neg¬ 
lecting to claim it for an unreasonable length of 
time after the services are rendered,or by vol¬ 
untarily surrendering his office to another claiming 
title thereto under color of right and suffering such 
other person to discharge the duties and receive the 
salary of the office so as to become a judge de fac¬ 
to,or by accepting another office if by such ac¬ 
ceptance he vacates his office.35 A judge has been 
held not deprived of his right to claim his statu¬ 
tory salary, however, by reason of his failure to 
compel the proper officials by legal process to appro¬ 
priate funds therefor.36 Also it has been held that 
a judge does not waive his right to the full amount 
of the salary to which he is entitled by merely ac¬ 
cepting without protest a smaller amount,^? but 
there is also authority to the contrary,38 and receiv¬ 
ing a reduced amount pursuant to an express agree¬ 
ment therefor may constitute a waiver and estop- 
pel.^^ It has been held that, where a county judge 
has the right on appeal of probate matters to the 
district court to the prepayment of his fees, he may 
waive the right by establishing a regular method of 
collection in a different manner.^0 

Effect of suspension. When a judge has been 
lawfully suspended from office, he is not entitled to 
the compensation incident to the office during the 


§ 36 

period of his suspension,although he is later rein- 
stated.42 The mere fact that proceedings for re¬ 
moval are pending against a judge wffio was not sus¬ 
pended but merely superseded does not, however, 
authorize the court, in the absence of constitutional 
authority, to deprive the judge of his salary.^3 

Effect of illegal dismissal. Under statutes so pro¬ 
viding with respect to municipal officers or em¬ 
ployees, a municipal police judge w'hose dismissal 
was judicially declared to be illegal is entitled to 
recover the salary of his office for the period cov¬ 
ered by the illegal dismissal.^^ 

§ 36. Amount 

a. Power to determine 

b. Particular amount 

a. Power to Determine 

(1) In general 

(2) Changing amount during term 
(1) In General 

The power to fix the salaries of Judicial officers must 
be exercised under authority of law, and may be vested 
in the legislature or in local authorities; or the salaries 
may be fixed by the constitution. 

Ordinarily the salary of a judge must be fixed and 
determined for the office, and not for the particular 
incumbent.45 The power to fix the salaries of ju- 


33. N.T.—^People v. McClellan, 92 
N.T.S. 105, 102 App.Div. 21. 

33 C.J. p 952 note 48. 

Forfeiture of office see supra § 28. 

34. Wis.—State v. Hastings, 10 Wis. 
^ 25 . 

Effect of failure of candidate to es¬ 
tablish his right to office when 
other candidate was declared elect¬ 
ed see infra § 37 d. 

Right of judge de facto to compen¬ 
sation see infra § 37 d. 

35. Mo.—State v. Draper, 45 Mo. 
355. 

Matters creating vacancy generally 
see supra § 31. 

Betirement allowance 

N.Y.—Purgueson v. La Guardia, 11 
N.Y.S.2d 598, 171 Misc. 270, af¬ 
firmed 13 N.Y.S.2d 647, 257 App. 
Div. 1048, affirmed 23 N.E.2d 14, 
281 N.Y. 678. 

38. Okl.—Board of Comers of Caddo 
County V. Lawrence, 78 P.2d 669, 
182 Okl. 485. 

Necessity of appropriation generally 
see infra § 37 a. 

37. Ky.—City of Olive Hill v. Craig, 
101 S.W.2d 198, 267 Ky. 38. 

Okl.—Board of Com’rs of Caddo 
County V. Lawrence, 78 P.2d 669, 
182 Okl. 486. 


Pa.—^Patton v. City of Philadelphia, 
190 A. 670, 126 PaSuper. 212. 

33 C.J. p 952 note 52. 

Supplemental salary 
Ga—Best V. Maddox, 194 S.E. 578, 
185 Ga 78. 

33. N.J.—^Harley y. Passaic County, 
1 A.2d 454, 121 N.J.Law 44—Ven¬ 
der Burgh V. Bergen Coimty, 200 
A. 561, 120 N.J.Law 444, followed 
in Freeman v. Passaic County, 1 
A.2d 331, 121 N.J.Law 48. 

N.Y.—^Benvenga v. LaGuardia, 48 N. 
Y.S.2d 117, 182 Misc. 607, trans¬ 
ferred, see 50 N.Y.S.2d 772, 268 
App.Div. '853, and affirmed 52 N.Y. 
S.2d 767, 2-68 App.Div. 566, affirmed 
63 N.E.2d 88, 294 N.Y. 526. 

33 C.J. p 952 note 53. 

However, a surrogate, was held 
not estopped to recover the differ¬ 
ence between salary lawfully due 
and amount actually paid, by having 
accepted less than his lawful salary 
during a prior period, in absence of 
resulting detriment or loss to the 
coimty or mutual agreement to ac¬ 
cept smaller salary.—Crater v. Som¬ 
erset County, 4 A.2d 19, 17 N.J.Misc. 
133, reversed on other grounds 8 A. 
2d 691, 123 N.J.Law 407—Vail v. 
Somerset County, 4 A.2d 19, 17 N. 
J.Misc. 13.3, reversed on other 
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grounds 8 A.2d 696, 123 N.J.Law .415, 

certiorari denied 60 S.Ct 616, 309 U. 

S. 673, 84 L.Ed. 1018. 

Question for jury 

N.J.—^Cross V. Bergen County, 3 A. 
2d 595, 121 N.J.Law 501. 

39. N.J.—^La Corte v. Union County, 

1 A.2d 424, 121 N.J.Law 158— 
Vander Burgh v. Bergen County, 
200 A. 561, 120 N.J.Law 444, fol¬ 
lowed in Freeman v. Passaic Coun¬ 
ty, 1 A.2d 331, 121 N.J.Law 48. 

40. Neb.—^Drexel v. Reed, 91 N.W. 
254. 65 Neb. 231, reheard 95 NW. 
873, 69 Neb. 468. 

41. Ark.—Gray v. Independence 
County. 266 S.W. 465, 166 Ark. 602. 

33 C.J. p 953 note 55. 

42. Ark.—Gray v. Independence 
County, supra. 

Minn.—^Martin v. Dodge County, 178 
N.W. 167, 146 Minn. 129. 

43. La.—State ex rel. Jones v. Tug- 
well, 5 So.2d 368, 199 La. 12. 

44. N.J.—^Devlin v. City of Trenton, 
19 A.2d 812, 126 N.J.Law 563. 

45. Mich,—Beach v. Kent, 105 N.W. 
867, 142 Mich. 347. 

N.Y.—Benvenga v. La Guardia, 48 
N.Y.S.2d 117, 182 Misc. 507, trans¬ 
ferred, see 50 N.Y.S.2d 772, 268 
App.Div. 853, and affirmed 52 N. 
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dicial officers must be exercised under authority of 
law.4^ While the legislature ma 3 ’ provide the com¬ 
pensation to be granted to judicial officers in the 
absence of conflict with constitutional provisionsj^*^ 
it cannot do so contrary’ to such provisions but 
as a rule, by force of constitutional provisions, the 
authority to fix the amount of compensation is vest¬ 


ed in the legislature.'^^ Occasionally the constitu¬ 
tion itself fixes the amount^O or establishes a limit 
beyond which compensation cannot be allowed.^i 
The authority to fix the compensation of judges who 
are county or city officers usually is vested in the 
local authorities.® 2 Qf course, the local authori¬ 
ties cannot fix the salaries of local judges where 


Y.S.2d 767, 268 App.Div. 566, af 
firmed 63 N.E.2d 8S. 294 N.Y. 526. 
Ohio.—Zangerle v. 'State, 152 N.R 
658, 115 Ohio St. 168. 

33 C.J. p 953 note 57. 

CoiLStiiiLtioiial provision 

Under act creating additional 
judge, provision therein that act 
should not operate to increase salary 
of any circuit judge who shall be 
appointed to office during the time 
for which he was elected member of 
legislature is repugnant to constitu¬ 
tional provision that each additional 
circuit judge shall receive the same 
salary as other circuit judges.—^Ad¬ 
visory Opinion to Governor, Fla., 22 
So.2d 458. 

481 Ill.—People v. Smith, 158 N.E. 
418, '327 Ill. 11. 

Mo.—^Hamilton v. St. Uouis County 
Ct, 15 Mo. 3. 

N.Y.—Schielfelin v. Leary, 220 N.Y. 
S. 587, 219 App.Div. 660—Benvenga 
V. LaGuardia, 48 N.Y.S.2d 117, 182 | 
Misc. 507, transferred, see 50 N. | 
Y.S.2d 772, 268 App.Div. 853, and 
affirmed 52 N.Y,S.2d 767. 268 App- 
Div. 566, affirmed 63 N.K2d 88. 
294 N.Y. 526. 

47, Tex.—Garvey v. Matthews, Civ. 
App., 79 S.W.2d 335, error refused. 

33 C.J. p 953 note 59. 

Classification of counties and cir- 
onits 

Constitutional provision that ad¬ 
ditional circuit judges therein pro¬ 
vided for shall receive same salary 
as other circuit judges does not pre¬ 
vent proper statutory classification 
of counties and judicial circuits for 
purpose of prescribing compensation 
of circuit court judges.—State ex rel. 
Simmons v. !Lee, 160 So. 886, 119 
Fla. 745. 

48. Ind.—State v. Billheimer, 96 N. 
E. 801, 178 Ind. 83.- 

48. CaL—Sevier v. Riley, 244 P. 
323, 198 Cal. 170—Crawford v. 

Payne, 55 P.2d 1240, 12 Cal.App.2d 
485. 

Fla.—State ex rel. Simmons v. Lee, 
160 So. 886, 119 Fla. 745. 

Ill.—People V. Adams, 160 N.E. 11-5, 
828 Ill. 607—People v. Smith, 158 
N.E. 418,* 327 Ill. 11. 

Mass.—In re Opinion of the Jus¬ 
tices, 171 N.E. 237, 271 Mass. 575. 
N.Y.—Benvenga v. LaGuardia, 48 N. 
Y.S.2d 117, 182 Misc. 507, trans¬ 
ferred, see 50 N.Y.S.2d 772, 268 
App.Diy. 853, and affirmed 52 N. 


Y.S.2d 767, 268 App.Div. 566, af¬ 
firmed 63 N.E.2d 88, 294 N.Y. 526. 
Tex—Jones v. Alexander, 59 S.W.2d 
1080, 122 Tex 328. 

33 C.J. p 953 note 61. 

Statute, charter, or ordinance fixing 
or authorizing fixing of salaries of 
judges as not encroachment on ju¬ 
dicial power see Constitutional 
Law § 116. 

trader coustitatlonai power to fix 
salaries of “county officers,” county 
probate judge and municipal and in¬ 
ferior court judges are “county offi¬ 
cers,” hut circuit judges are circuit 
or state officers and not “county offi¬ 
cers.”—In re Opinions of Justices, 
143 So. 345, 225 Ala. 359. 

Option law 

Statute authorizing county having 
specified population to pay circuit 
judges certain amount out of county 
treasury is a valid option law.—In re 
Breidenbach, 252 N.W. 366, 214 Wis. 
54. 

Courts of record 

A municipal court is a court of 
record within constitutional provi¬ 
sion that the compensation of judg¬ 
es of all courts of record shall be 
fixed by legislature.—-Wilson v. Wal- 
I ters, 119 P.2d 340, 19 Cal.2d 111. 

{ Salary fixed by county supply act 
S.C.—Gaffney v. Mallory, 195 S.B. 
840, 186 S.C. 337. 

50. Okl.—Bell V. Crum, 106 P.2d 
518, 188 Okl. 67. 

33 C.J. p 953 note 62, 

5L Idaho.—Ada County v. Ryals, 
39 P. 556, 4 Idaho 365. 

52. Mich.—^Alcona County v. Freer, 
IS N.W.2d 399, -311 Mich, 131. 
i N.Y,—Freund v. Hogan, 190 N.E. 348, 
264 N.Y. 203. 

33 C.J, p 9-53 note 64. 

[ The word “fix” as ordinarily used, 

I means to place securely, settle, de¬ 
termine; immovable, xmalterable; 
the term imports finality, stability, 
and is so used in statute authoriz¬ 
ing the judges of the superior court 
to fix the salary of judge of the ju¬ 
venile court.—Culberson v. Watkins, 
119 S.E. 319, J.5-6 Ga. 185. 
force of resolution 

(1) Resolution of city council, 
enacted with same formalities as an 
ordinance, fixing salary of mimicipal 
judge had same force as an ordi¬ 
nance, was not a temporary enact¬ 
ment, and did not expire with ex¬ 
piration of term of office of city 
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council members and, where attempt 
of city council to discontinue salary 
of municipal judge was ineffective 
and valid resolution remained in 
force fixing salary of such judge, no 
failure to fix salary existed, and stat¬ 
ute providing that, if city council 
should fail to fix salary, judge 
should, until salary was fixed, re¬ 
ceive statutory fees as compensation 
was inapplicable.—State ex rel. Child 
V. City of Waseca, 262 N.W. 633, 195 
Minn. 266. 

(2) A resolution of a city board 
adopting budget specifically setting 
forth compensation to be received by 
justices of municipal court for en¬ 
suing budgetary period, and specific 
supplementary resolutions stating 
that salaries in boards, officers, and 
departments of city or county gov¬ 
ernment were fixed at rates appear¬ 
ing in budgets, comprehended com¬ 
pensation actually fixed in budget 
for justices, notwithstanding, for 
other purposes, justices were in cate¬ 
gory of state officers, since intent to 
include justices within terms of res¬ 
olution was manifest.—^Abrams v. 
La Guar^a, 21 N.Y.S.2d 891, 174 
Misc. 421, affirmed Application of 
Abrams, 28 N.Y.S.2d 711, 262 Ap-p. 
Div. 724, affirmed Abrams v. La 
Guardia, 39 N.E.2d 933, 287 N.Y. 717. 

(3) Where law authorizing city 
board to fix salaries of justices of 
municipal court provided no particu¬ 
lar form of procedure, all that was 
necessary was that recommendation 
of board be specific and the action 
thereon clearly indicated.—^Abrams v. 
La Guardia, 21 N.Y.S.2d 891, 174 
Misc. 421, affirmed Application of 
Abrams, 28 N.Y.S.2d 711, 262 App. 
Div. 724, affirmed Abrams v. La 
Guardia, 39 N.E.2d 933, 287 N.Y. 717. 

Combining siQaxies of two judicial 
offices 

Where board’s intention was that 
combined salaries of county judge 
and juvenile judge should he sole 
compensation for all services con¬ 
nected with both offices, a county 
board was not without power to sub¬ 
stitute salary of a juvenile judge for 
fees of a county judge on grround 
that the two offices are not necessar¬ 
ily held by same person, where coun¬ 
ty judge seeking to recover fees was 
also serving as juvenile judge, and 
in view of fact that resolution con¬ 
templated that county judge was not 
to retain any fees, and salary of 
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the legislature has already done so by statute and 
pursuant to its authority to do so.^S 

Delegation of power. Ordinarily the authority 
granted to the legislature by the constitution to fix 
the compensation cannot be delegated to any other 
body;®^ but, within constitutional limitations, the 
legislature may authorize local authorities to fix the 
compensation of judges who are local ofi5cers,55 or 
may authorize them to pay out of local funds a 
salary in addition to that paid by the state,^® and, 
in the absence of a constitutional provision prohib¬ 
iting it, a statute is not invalid because in certain 


instances the ordinary is called on to fix his own 

salary.5 7 

(2) Changing Amount during Term 

(a) In general 

(b) Restrictions against change 
(a) In General 

Unless forbidden or restricted by constitution or stat¬ 
ute, the compensation of a judge may be increased or 
diminished during his term of office, but a power to In¬ 
crease compensation does not include a power to de¬ 
crease it. 

The selection of a judicial officer does not create 


county Judge had already been fixed, 
county board could substitute for 
the fees a salary already fixed for 
the office of county Judge.—^Axelberg 
V. Bayfield County, 290 N.W. 276, 
233 Wis. 533. 

^scal court 

(1) Under the Kentucky statutes, 
the fiscal court fixes the salary of 
the county Judge.—Combs v. Knott 
County Fiscal Court, 141 S.W.2d 859, 
283 Ky. 456—Graves County v. Sul¬ 
livan, 140 S.W.2d 636, 283 Ky. 130— 
Breathitt County v. Turner, 4 S.W. 
2d 695, 223 Ky. 727—33 C.J. p 953 
note 64 [b]. 

(2) In addition to the regular 
salary, the fiscal court must fix rea¬ 
sonable compensation, within statu¬ 
tory limits, to the county Judge for 
presiding at misdemeanor trials.— 
Bingham v. Bell County Fiscal 
Court, 75 S.W.2d 334, 255 Ky. 664— 
Kobinson v. Elliott County Fiscal 
Court, 32 S.W.2d oo4, 236 Ky. 63. 

(3) The sums so fixed should be 
separately and distinctly specified.— 
Graves County v. Sullivan, supra— 
Bingham v. Bell County Fiscal 
Court, supra. 

(4) The fact, however, that the 
salaries are fixed together In one 
amount and in the same order does 
not necessarily invalidate the order. 
—Casey County Fiscal Court v. Cun- 
diff, 159 S.W.2d 412, 289 Ky. 532— 
Graves County v. Sullivan, supra— 
Perry County v. Smith, 128 S.W.2d 
751, 278 Ky. 321. 

(6) Where order on its face 
clearly showed that allowance was 
for regular salary only, presumption 
that such allowance covered all serv¬ 
ices imposed would not prevail.— 
Robinson v. Elliott County Fiscal 
Court, 32 S.W.2d 554, 236 Ky. 63. 

(6) County Judge, as member of 
fiscal court, had official duty to pro¬ 
tect county's financial interest by 
seeing that his salary was properly 
fixed in accordance with statute.— 
Graves County v. Sullivan, supra. 

(7) The compensation should be 
fixed at the time specified in the 
statute.—^Dyche v. Gross, 141 S.W.2d 

48 O.J.S.-63 


877, 283 Ky. 48'4—Bingham v. Bell 
County Fiscal Court, 75 S.W. 2d 334, 
255 Ky. 664. 

(8) The statute, however, has 
been held not mandatory, but only 
directory, as to the time for fixing 
compensation.—^Byche v. Gross, su¬ 
pra. 

(9) The compensation may be 
fixed after election on induction into 
office.—Perry County v. Smith, 128 
S.W.2d 751, 278 Ky. 321—Bingham v. 
Bell County Fiscal Court, supra— 
Robinson v. Elliott County Fiscal 
Court. 32 S.W.2d 554, ’ 236 Ky. BB¬ 
SS C.J. p 953 note 64 [b] (8). 

(10) In proceeding to fix salary, 
evidence that county is in debt is 
properly excluded.—^Breathitt Coun¬ 
ty V. Turner, 4 S.W.2d 695, 223 Ky. 
727. 

(11) The order becomes final and 
beyond fiscal court's power to alter 
after adjournment of term at which 
it was entered and on Judge's elec¬ 
tion,—^Dyche v. Gross, 141 S.W.2d 
877, 283 Ky. 484. 

(12) An order, appropriating 
money out of levy for particular 
year to pay county Judge's salary, 
does not fix salary for future terms. 
—Roberts v. Walker, 13 S.W.2d 761, 
227 Ky, 591. 

(13) The fiscal court in fixing the 
compensation is vested with reason¬ 
able discretion.—Robinson v. Elliott 
County Fiscal Court, 32 S.W. 2d 554, 
236 Ky. 63—33 C.J. p 953 note 64 [b] 
( 6 ). 

(14) An abuse of discretion will 
be corrected by the courts.—^Robin¬ 
son V. Elliott County Fiscal Court, 
46 S.W.2d 115, 242 Ky. 301—Breath¬ 
itt County V. Turner, supra—'33 C.J. 
p 953 note 64 [b] (7). 

(15) Timely appeal to circuit 
court from order of fiscal court is 
proper procedure to review action 
fixing county Judge's salary.—^Dyche 
V. Gross, supra—Graves County v, 
Sullivan, 140 S.W.2d 636, 283 Ky. 
130—Robinson v. Elliott County 
Fiscal Court, 32 S.W.2d 554, 236 Ky 
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63—Breathitt County v. Turner, su¬ 
pra—33 C.J. p 953 note 64 [bj (3)- 

(5). 

(16) If properly made, the fiscal 
court's order will be confirmed on 
appeal.—Combs v. Knott County 
Fiscal Court, 141 S.W.2d 859, 283 
Ky. 456—Breathitt County v. Turner, 
supra. 

(17) Circuit court has no Juris¬ 
diction on appeal from order of fiscal 
court made without jurisdiction, and 
circuit court's Judgment on such at¬ 
tempted appeal is invalid and not 
binding on county and taxpayers 
thereof.—^Dyche v. Gross, supra. 

53. Ky.—Hargadon v. Silk, 129 S.W. 
2d 1039, 279 Ky. 69. 

Mich.—Burton v. Detroit, 156 N.W. 
463, 190 Mich. 195. 

54. N.Y.—People v. Mitchell, 115 N. 
E. 271, 220 N.Y. 86. 

33 C.J. p 953 note 66. 

55. Ga,—Feagin v. Freeney, 17 S.B. 
2d 61, 192 Ga. 868. 

N.Y.—Benvenga v. LaGuardia, 48 N. 
Y.S.2d 117, 182 Misc. 507, trans¬ 
ferred, see 50 N.Y.S.2d 772, 268 
App.Div. 853 and affirmed 52 N.Y. 
S.2d 767, 268 App.Div. 566, aflirmed 
63 N.E.2d 88, 294 N.Y. 526— 

Abrams v. La Guardia, 21 N.Y.S.2d 
891, 174 Misc, *421, aflirmed Appli¬ 
cation of Abrams, 28 N.T.S.2d 711, 
262 App.Div. 724, affirmed Abrams 
V. La Guardia, 39 N.E.2d 933, 287 
N.Y. 717. 

N.C.—Eflrd V. Board of Com’rs for 
Forsyth County, 12 S.B.2d SS9, 219 
N.C. 96, 

Wash.—In re Salary of Superior 
Court Judges, 144 P. 929. 82 Wash. 
623. 

Delegation held inade<iTiate to sus¬ 
tain resolutions of county board re¬ 
ducing salaries.—^Delmar v. Bergen 
County, 189 A. 75, 117 N.J.Law 377. 

50. Okl.—Bell V. Crum, 106 P.2d 518, 
188 Okl. 67. 

57. Ga.—Abbott v. Commissioners 
of Roads and Revenues of Fulton 
County. 129 S.B. 38, 160 Ga. 657. 
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a contract between the incumbent and the state, 
and, unless forbidden or restricted by constitution 
or statute, the compensation of a judge maj’ be in¬ 
creased or diminished during the continuance of the 
term of his office.59 Thus the legislature may, in 
the absence of constitutional provision to the con¬ 
trary, change the compensation of a judge®^ dur¬ 
ing his term of office and a constitutional pro¬ 
vision prohibiting the legislature from decreasing 
the salaries of judges, by implication, authorizes 
increasing them.®^ The power to increase judicial 


compensation does not include a power to decrease 
it,®® and a constitutional provision or statute au¬ 
thorizing local authorities to pay additional com¬ 
pensation to resident judges does not include im¬ 
plied power to reduce such compensation, once the 
express power has been exercised,®^ but the rule is 
otherwise where the additional sums paid did not 
become salary within the meaning of the constitu¬ 
tional provision.®® Where a statute expressly au¬ 
thorizes a county to do so, it is not void as against 


58. Pla.—Corpus Juris quoted in 
State ex rel. Albritton v. Lee, 183 
So. 782, 791, 134 Fla. 59. 

N.T.—Gresser v. O’Brien, 263 N.T.S. 
68 , 146 Misc. 909, affirmed 1S9 N. 
E. 727, 263 N.Y. 622. 

33 C.J. p 953 note 68. 

59. N.Y.—Gambino v. City of Peek- 
skill. 55 N-.Y.S,2d 107, 269 App.Div. 
781, affirmed 64 X.E.2d 273, 295 N. 
Y. 552—Abrams v. La Guardia, 21 
KY.S.2d 891, 174 Misc. 421, af¬ 
firmed Application of Abrams, 28 
N’.Y.S.2d 711, 262 App.Div. 724, af¬ 
firmed Abrams v. La Guardia, 39 
N.E.2d 933, 287 N.Y. 717. 

N.C.—Eflrd V. Board of Com’rs for 
Forsyth County, 12 S.E.2d S89, 219 
N.C. 96. 

Ohio.—State ex rel. Powell v. Zan- 
gerle, 22 Ohio N.P.,N.S., 485. 

R.L—Gorham v. Robinson, 186 A. 
832. 57 RI. 1. 

Wls.—Stewart v. Kenosha County, 
275 N.W. 459, 226 Wis. 171. 

ChausTe authorized hy constitutiou 

(1) That powers of judges of su¬ 
perior court might be exercised sep¬ 
arately as well as conjunctively did 
not alter composition of court, as 
respects whether court was a body 
contemplated by constitutional 
amendment making increase or de¬ 
crease in compensation of any mem¬ 
bers of court, board, or commission, 
whose terms of office are not co¬ 
terminous, effective as to each mem¬ 
ber, which amendment was intended 
to remedy injustice arising where 
men holding same office, doing simi¬ 
lar work and being coequal in au¬ 
thority received different salaries. 
Accordingly judges of superior court 
are within amendment and increase 
of compensation of one member is 
effective to increase compensation of 
others whose terms are not cotermin¬ 
ous,—Peterson v. Speakman, 66 P.2d 
1023, 49 Ariz. 342. 

(2) However, the superior court 
in each county is separate from oth¬ 
er superior courts, and the fact that 
the members of the court in one 
county are entitled to an increase 
during the term of their office under 
the rule does not authorize such an 
increase as to members of other su¬ 


perior courts in the state.—Faires v. 
Frohmiller. 67 P.2d 470, 49 Ariz. 366. 

(3) An act decreasing the salary 
of judges of the superior court is 
not unconstitutional as applied to 
judge whose term had not expired 
when act became effective in view of 
amendment, and hence excess of sal¬ 
ary paid to judge on basis of rate in 
effect before decrease was paid 
“without authority of law’* under 
statute and could be recovered by 
county.—Maricopa County v. Rod¬ 
gers, 78 P.2d 989, 52 Ariz. 19. 

(4) Where constitution permits 
legislature to change salary, statute 
allowing supreme court justices one 
thousand five hundred dollars per 
year for reporting supreme court de¬ 
cisions was not violative of constitu¬ 
tional prohibition against supreme 
court justices receiving compensa¬ 
tion in addition to salary provided 
by law, since statute was intended to 
increase salaries of justices.—Tipton 
V. Sands, 60 P.2d 662, 103 Mont. 1, 
106 A,L.R. 474. 

60. Ala.—Hawkins v. Jefferson 
County, 169 So. 720, 233 Ala. 49— 
Stone V. State, 101 So. 58, 20 Ala, 
App. 69, certiorari denied Ex parte 
Stone, 101 So. 62, 211 Ala. 601. 

Mass.—In re Opinion of the Justices, 
171 N.E. 237, 271 Mass. 575. 

33 C.J, p 953 note 69. 

When increase effective 

The entire local law governing 
county court, including provision for 
increase in judge’s salary, became 
effective on approval by governor, so 
that salary increase was not delayed 
until election and qualification of 
judge under the new law.—Marion 
County V. Middleton, 21 So.2d 312, 
246 Ala. 464. 

61, U.S.—^Arjona v. Winship, C.C.A. 
Puerto Rico, 87 F.2d 205. 

Ala.—Stone v. State, 101 So. 58, 20 
Ala.App. 69, certiorari denied Ex 
parte Stone, 101 So. 62, 211 Ala. 
601. 

Cal.—-Wilson v. Walters, 119 P.2d 
340, 19 Cal.2d 111. 

N.Y.—Haggerty v. City of New York, 
196 N.E. 45. 267 N.Y. 252, reargu¬ 
ment denied 198 N.E. 534, 268 N.Y. 
639, 


Tex:.—Garvey v. Matthews, Civ.App., 
79 S.W.2d 335, error refused. 

33 O.J. p 953 note 70. 

62. Ala.—Stone v. State, 101 So. 58, 
20 Ala.App. 69, certiorari denied 
Ex .parte Stone, 101 So. 62, 211 Ala. 
601. 

Season for mle 

If the constitution had intended to 
prevent the legislature from increas¬ 
ing the salary or compensation of 
judges during their term it would 
have said so.—Stone v. State, 101 So. 
58, 20 Ala.App. 69, certiorari denied 
Ex parte Stone, 101 So. 62, 211 Ala. 
601. 

63. N.Y.—Benvenga v. La Guardia, 
63 N.E.2d 88, 294 N.Y. 526. 

64. Ga.—Freeney v. Brown, 187 S. 
E. 40, 182 Ga. 818. 

N.Y.—Benvenga v. La Guardia, 63 
N.E.2d 88, 294 N.Y. 526. 

Wis.—^In re Breidenbach, 252 N.W. 

366, 214 Wis. 54. 

Authority to supplement salary 
Where county commissioners in¬ 
crease salary of superior court judge 
under co-nstitutional amendment au¬ 
thorizing county to supplement 
judge’s salary, increased salary be¬ 
comes constitutional salary of judge, 
which may be changed only by two- 
thirds vote of general assembly, and 
county commissioners have no au¬ 
thority to terminate or reduce sup¬ 
plemental salary voted by them even 
as to subsequent term.—Best v. 
Maddox, 19-4 S.E. 578, 185 Ga. 78. 

65. Ga.—^MacNeill v. Howard, 194 
S.E. 582, 185 Ga. 85. 

Resolution 

Where county commissioners 
adopted resolution to pay superior 
court judges specified sums, under 
constitutional provision authorizing 
commissioners to pay judges such 
sums, in addition to salary paid by 
state, as commissioners might deem 
advisable, compensation so provided 
for by resolution did not become sal¬ 
ary, within meaning of constitution, 
so as to preclude reduction thereof 
except by two-thirds vote of general 
assembly, and commissioners could 
reduce amount of such compensation 
during Judge’s term.—^MacNelU v. 
Howard, supra. 
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public policy for a county to permit a judge to ac- *1’* compensation of Judges cannot be changed during 
cept less compensation than that fixed by law.®* *’*'’er directly or indirectly. 

(b) Restrictions against Change Constitutional*^ or statutory** provisions preclud- 

aa. In general ^ change in the compensation of judicial officers 

bb. Judges included either after their election or appointment or during 

cc. Character of compensation their term of office are mandatory; and under such 

dd. What constitutes change provisions compensation of the judges cannot be 

aa. In General changed during their term of office, ^ 9 as by increas- 

Under some constitutional and statutory provisions ing"^ Or diminishing"^ it, whether the selection of 


66. N.J.—La Corte v. Union County, 
1 A.2d 42*4, 121 N.J.Law 158—Van- 
der Burgh v. Bergen County, 200 
A. 561, 120 N.J.Law 444, followed 
in BYeeman v. Passaic County, 1 
A.2d 331, 121 N.J.Law 48. 

67. Ill.—People ex rel. Lyle v. City 
of Chicago, 19'5 N.E. 451, 360 Ill. 
25. 

La.—State ex rel. Garland y. Guil¬ 
lory, 166 So. 94, 184 La. 329. 

Ohio.—Zangerle v. State, 152 N.E. 
658, 115 Ohio St. 168—State v. 
Beaman, 140 N.E. 396, 106 Ohio St. 
-650—Bordenkircher v. Lingrel, 29 
Ohio N.P..N.S., 559. 

R. .I.—Gorham v. Robinson, 186 A. 
832, 57 R.I. 1. 

33 C.J. p 954 note 71. 

Words ^^compensation” and “sal¬ 
ary” are synonymous as employed in 
constitution providing that judges' 
compensation shall not be changed 
during continuance ' in office.—Cum¬ 
mings V. Smith, 13 N.E,2d 69, 368 
IlL 94. 

The term “justices” in constitu¬ 
tional provision that “all judges, 
justices and surrogates shall receive 
for their services such compensation 
as is now or may hereafter be estab¬ 
lished by law, provided only that 
such compensation shall not be dim¬ 
inished during their respective terms 
of office,” does not include justices 
of the court of special sessions, in 
view of the fact that, wherever the 
constitutional intention Is to make a 
phrase all-inclusive, the term used Is 
“judicial officers,” and in view of the 
history of legislation and of the con¬ 
stitutional provision.—Gresser v. 
O'Brien, 263 N.T.S. 68, 146 Misc. 909, 
affirmed 189 N.E. 727, 263 N.T. 622. 

Purpose of constitutional provi- 
Sion against diminution of compen¬ 
sation of federal judges was to se¬ 
cure independence of judiciary. 

U.S.—O'Donoghue v. IT. S., 53 S.Ct. 
740, 289 U.S. 516, 77 L.Ed. 1356— 
Charles v. U. S., Ct.Cl., 21 E.Supp. 
366. 

S. C.—Grimball v. Beattie, 177 S.E. 
668, 174 S.C. 422. 

33 O.J. p 955 note 75 [a]. 

Purpose of constitutional prohibi¬ 
tion against increasing a judge's 
compensation was to remove the 
temptation to favor persons procur¬ 


ing a legislative increase of salary 
for such judge.—McDavid v. Barrett, 
19 N.R2d 356, 370 Ill. 478, 121 A.L. 
R. 1311—33 C.J. p 954 note 71 [a]. 
Covenant based on consideration 
The constitutional provision which 
prohibited reduction of a judge’s sal¬ 
ary during his continuance in office, 
and which thereby precluded state 
from making a judge's salary sub¬ 
ject to state Income tax, was not an 
exception founded in privilege, but 
was a covenant made pursuant to a 
wise public policy and upon a valid 
and valuable consideration.—Gordy 
V. Dennis, -5 A.2d 69,-176 Md. 106. 
Abrogation of provision 

Constitutional provision that com¬ 
pensation of judges of all courts of 
record shall be fixed by legislature 
abrogated prior constitutional provi¬ 
sion that salary of judicial officer 
should not be increased or decreased 
during his term of office.—Wilson v. 
Walters, 119 P.2d 340, 19 Cal.2d 111. 

68 . Ill.—People ex rel. Lyle v. City 
of Chicago, 195 N.E. 451, 360 Ill. 
25. 

N.T.—^Birmingham v. Abrams, 268 N. 

T.S. 217, 2-40 App.Div. 995. 

33 C.J. p 954 note 72. 

Applicable date of statute 

A statute requiring county board 
at its annual meeting to fix annual 
salaries for county officers to be 
elected during ensuing year did not 
apply to office of municipal judge 
until enactment of amendment defin¬ 
ing term “county officer” as any elec¬ 
tive officer whose salary was paid in 
whole or in part out of county treas¬ 
ury.—Stewart v. Kenosha County, 
275 N.W. 459, 226 Wis. 171. 

69. Ga.—Culberson v. Watkins, 119 
S.E. 319, 156 Ga. 185. 

Ill.—People ex rel. Lyle v. City of 
Chicago, 195 N.E. 451, 360 Ill. 25. 
Ky.—^Adams v. Slavin, 7 S.W.2d 836, 
226 Ky. 135. 

Minn.—State ex rel. Child v. City of 
Waseca, 262 N.W. 633, 195 Minn. 
. 266. 

N.T.—Schieffelin v. Leary, 220 N.T. 

S. 587, 219 App.Div. 660. 

Ohio.—Bordenkircher v. Lingrel, 29 
Ohio N.P.,N.S., 559. 

Wis.—Stewart v. Kenosha County, 
275 N.W, 459, 226 Wis. 17L 
33 O.J. p 964 note 73. 
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Statute effective prior to commence¬ 
ment of term 

Where term of probate judge of 
county began in 1935, on effective 
date of 1931 statute providing for 
compensation of all probate judges 
in counties of over three hundred 
thousand population, statute enacted 
in 1933, effective immediately, pro¬ 
viding for reduced compensation of 
probate judge in such county was 
held not void as to such judge on 
ground it diminished his compensa¬ 
tion during his term of office even if 
provisions against increasing or dim¬ 
inishing compensation of officers 
during their terms, were applicable. 
—^Hawkins v. Jefferson County, 169 
So. 720, 233 Ala. 49. 

70. Ga.—Culberson v. Watkins, 119 
S.E. 319, 156 Ga. 185. 

N.T.—Schieffelin v. Leary, 220 N.T.S. 

587, 219 App.Div. 660. 

Ohio.—State v. Thatcher, 155 N.E. 
691, 116 Ohio St. 113—Zangerle v. 
State, 152 N.E. 658, 115 Ohio St. 
168—State v. Beaman, 140 N.E. 
396, 106 Ohio St. 650—State v. Bea¬ 
man, 16 Ohio App. 70, affirmed 138 
N.E. 926, 105 Ohio St. 652. 

33 C.J. p 95’5 note 74. 

Bight to recover increased amoimt 
paid 

Board of county commissioners is 
empowered to initiate suit to re¬ 
cover salary payments made to coun¬ 
ty judge, under law becoming effec¬ 
tive after he took office, in excess of 
salary provided for by law in effect 
at time he took office.—Wiles v. 
Board of Com'rs of Alfalfa County, 
62 P.2d 1182, 178 Okl. 341. 

I 71. U.S.—O’Donoghue v. U. S., Ct. 
Cl, 63 S.Ct. 740, 289 U.S. 516, 77 
L.Ed. 1356. 

Md.—Gordy v. Dennis, 5 A.2d 69, 176 
Md. 106, affirming 3 A. 2d 715. 
Mich.—Rathbun v. Board of Sup'rs 
of Lenawee County, 267 N.W. 543, 
275 Mich. 479—Gillespie v. Board 
of Auditors of Oakland County, 
255 N.W, 388, 267 Mich. 483. 

N.T.—Birmingham v. Abrams, 268 
N.T.S. 217, 240 App.Div. 995. 

Ohio.—Heuck v. State ex reL Mack, 
187 N.E. 869, 127 Ohio St. 247— 
Zangerle v. State, 152 N.E. 358, 115 
Ohio St. 168. 
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the judge is by appointment'^^ or election,and re¬ 
gardless of the manner in which he is paid.*^^ The 
prohibition against the diminution of the salary dur¬ 
ing the term of office applies whether it is effected 
by direct or indirect means by taxation’^® or oth- 
enviseJ'^ While it has been held that a statutory 
provision attempting in contravention of the con¬ 
stitution to reduce the salaiy of judges during their 
term is absolutely invalid rather than merely in- 
operative,*'® a resolution of a local board purport¬ 
edly changing the compensation of a judge during 
the term of the incumbent has been held not void 
but merely ineffective until the incumbent’s term 
ends and a new term begins,*^9 even though the 
meeting at which such change was made was not 
the annual meeting for the year next preceding elec¬ 
tion as directed by statute.so a statute providing 
that the salary of a justice shall not be increased 
or diminished during his term of office except that 


such salary may be fixed by local authority within 
a specified time after the adoption of the statute 
authorizes an increase within the specified time aft¬ 
er the act takes effect,Si but not thereafter.S2 

bb. Judges Included 

Whether a restriction against change In compen¬ 
sation applies to a particular judge depends on the terms 
of the constitutional or statutory provision imposing It. 

The terms of the particular constitutional or stat¬ 
utory provision are controlling on the question of 
what judges are subject to the restriction against 
increase or diminution of compensation.S3 A con¬ 
stitutional provision that compensation of all judg¬ 
es, justices, and surrogates shall not be diminished 
during their respective terms of offices applies only 
to judicial officers functioning in constitutional 
courts,S4 and does not apply to justices of an in¬ 
ferior court which is not a constitutional court.S^ 


Pa.—^Bailey v. Waters, 162 A. 819, 
■308 Pa. 309—Patton v. City of 
Philadelphia, 190 A. 670, 126 Pa. 
Super. 212. 

Wis,—Stewart v. Kenosha County, 
275 X.W. 459, 226 Wis. 171. 

33 C.J. p Soo note 75. 

State ojSLeer paid 'by mniLieipality 
A judge of a district court, in i 
which a division of small claims was 
established pursuant to statute, was 
entitled to full salary as judge of 
district court and to additional sal¬ 
ary provided for division of small 
claims, notwithstanding statutes 
which attempted to reduce state offi¬ 
cers’ salaries, since the judge, al¬ 
though a state officer, was paid by 
municipality.—Goldberger v. City of 
Perth Amboy, 197 A. 267, 16 N.J. 
Misc. 84. 

72. Iowa.—Schaffner v. Shaw, 180 
N.W. 853, 191 Iowa 1047. 

73. Iowa.—Schaffner v. Shaw, su¬ 
pra. 

74. Mo.—State v. Imel, 219 S.W. 634, 
280 Mo. 565. 

33 C.J. p 955 note 78. 

75. Md.—^Gordy v. Dennis, 5 A. 2d 
69, 176 Md. 106, affirming 3 A.2d 
715. 

33 C.J. p 955 note 86. 

What constitutes change see infra 
subdivision a (2) (b) dd of this 
section. 

aeclassifyiiig judicial district 

Legislature was without power to 
decrease salary of judge during term 
by reducing judicial district in which 
he was elected and putting it into 
different classification.—Bailey v. 
Waters, 162 A. 819, 308 Pa. 309. 
Appropriation of smaller amotmt 
Annual appropriation bill cannot 
reduce circuit judge’s salary there¬ 
tofore fixed by continuing statute in 
effect at time of his election.—Grim- 


ball V, Beattie, 177 S.R 668, 174 S. 
C. 422. 

76. U.S.—Evans v. Gore, Ky., 40 S. 
Ct 550, 253 U.S. 245, 64 L.Ed. 887. 

33 C.J* p 95o note 87. 

Imposition of income tax as consti¬ 
tuting change in compensation see 
infra subdivision a (2> (b) dd of 
this section. 

77. *U.S.—Evans v. Gore, supra. 
N.C.—Long V. Watts, 110 S.E. 765. 

183 N.C, 99. 

78. Iowa.—Smith v. Thompson, 258 
N.W. 190, 219 Iowa 888. 

79. Wis.—Axelberg v. Bayfield 
County, 290 N.W. 276, 233 Wis. 633. 

33 C.J. p 954 note 71 [k]. 

80. Wis.—Axelberg v. Bayfield 
County, 290 N.W. 276, 233 Wis. 
533. 

81. N.Y,—^Bass v. Board of Trustees 
of Village of Northville, 235 N.T. 
S. 250, 226 App.Div. 165. 

82. N.Y.—Bass v. Board of Trus¬ 
tees of Village of Northville, su¬ 
pra. 

83. Mich.—Dunham v. Tilma, 168 
N.W. 216, 191 Mich. 688. 

33 C.J. p 954 note 71. 

84. U.S.—Magruder v. Brown, C.C. 
A.Md., 106 P,2d 428, certiorari de¬ 
nied 60 S.Ct. 379, 308 U.S. 524, 84 
L.Ed. 521. 

N.Y.—^Haggerty v. City of New York, 
196 N.E. 45, 267 N.Y. 252, reargu- 
I ment denied 198 N.E. 534, 268 N.Y. 
639—Grosser v. O’Brien, 263 N.Y. 
S. 68, 146 Misc. 909, affirmed 189 
N.E. 727, 263 N.Y. 622. 

Contra In re Summers, 266 N.Y.S. 
618, 149 Misc. 27. 

N.C.—Efird V. Board of Com’rs for 
Forsyth County, 12 S.E.2d 889, 219 
N.C. 96. 

33 C.J. p 954 note T1 £i]. 
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Supreme court and court of apt 
peals of District of Columbia arc 
“constitutional courts,” whose in¬ 
cumbents hold office during good be¬ 
havior subject to no diminution of 
salary during continuance in office.— 
O’Donoghue v. U. S., CtCl., 53 S.Ct. 
740, 289 U.S. 516, 77 D.Ed. 1356. 

Beferee in bankruptcy is not a 
judge whose compensation cannot, 
under federal Constitution, be dim¬ 
inished.—Charleys V. U. S., Ct.Cl., 21 
P.Supp. 366. ' 

The mere performance of judicial 
duties is not the test as to whether 
officer is one whose compensation 
cannot be diminished under federal 
Constitution.—Charles v. U. S., su¬ 
pra. 

85. N.Y.—Gresser v. O’Brien, 263 N. 
Y.S. 68, 146 Misc. 909, affirmed 189 
N.E. 727, 263 N.Y. 622. 

33 C.J. p 95’4 note 71 [i]. 

Held not applicable to judge of 

(1) United States court of claims. 
—Williams v. U. S., Ct.Cl., 53 S.Ct 
751, 289 U.S. 553, 77 L.Ed. 1372. 

(2) United States customs court. 
—Magruder v. Brown, C.C.A.Md., 106 
F.2d 428, certiorari denied 60 S.Ct. 
379, 308 U.S. 624, 84 L.Ed. 521. 

! (8) United States court of customs 

and patent appeals.—Bland v. Com¬ 
missioner of Internal Revenue, C.C. 
A., 102 F.2d 157, certiorari denied 60 
S.Ct 75, 308 U.S. 663, 84 L.Ed. 473. 

(4) Municipal court of City of 
New York.—Haggerty v. City of 
New York, 196 N.E. 46, 267 N.Y. 
252, reargument denied 198 N.E. 
534, 268 N.Y. 639—Abrams v. La 
Guardia, 21 N.Y.S.2d 891, 174 Misc. 
421, affirmed Application of Abrams, 
28 N.Y.S.2d 711, 262 App.Div. 724, 
affirmed Abrams v. La Guardia, 89 
N.E.2d 933, 287 N.Y. 717. 
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Federal judges on retirement from regular active 
service under the statute authorizing such retire¬ 
ment remain in office within the provision forbid¬ 
ding diminution of compensation of judges during 
continuance in office.®^^ 

Election or appointment to fill vacancy. Whether 
the inhibition against a change of compensation 
during the term of office refers to the office or to the 
incumbent, the cases are not in harmon}". Under 
the construction given to such inhibition it has been 
held in some jurisdictions that it refers to the in¬ 
cumbent and not to the office, and an appointee to 
fill an unexpired term takes the salary prescribed 
by law at the time of his appointment hence a 
judge appointed to fill a vacancy is entitled to an 
increase of compensation provided for prior to the 
existence of the vacancy but subsequent to the be¬ 
ginning of the term.83 Under other constructions 
given it has been held that the inhibition refers to 
the term and not to the incumbent hence the in¬ 
hibition applies to one who is simply supplying a 
vacancy in an unexpired term,^i but it does not ap¬ 
ply to a judge selected to fill a newly-created addi¬ 
tional judgeship until the beginning of the term.^2 

cc. Character of Compensation 

The prohibition against changing the compensation 
of judges applies to a reduction of additional, or a reduc¬ 
tion of an increase in, compensation, but a statute pro¬ 
viding for an automatic increase or decrease In compen¬ 
sation during the term of the judge is effective as to a 
judge whose term commenced after its effective date. 

The prohibition against changing the compensa¬ 
tion of judges applies to a reduction of additional 
compensation.^^ The reduction of an increase in 
compensation is just as illegal as a reduction of the 
original compensation when the power to decrease 
the compensation of a judge does not exist.^^ 
Where the salary of a particular judge is fixed by 


reference to the salary of another judge, and dur¬ 
ing the former^s term of office the salary of the oth¬ 
er judge was lawfully increased, pa 3 ’tnent of the 
increased sum to the former does not constitute a 
violation of the constitutional prohibition.^^ 

Provision for automatic increase or decrease. In 
some jurisdictions statutes provide for an automat¬ 
ic increase or decrease in salaries during the term 
by reason of increase or decrease of the popula¬ 
tion or of the valuation of the taxable property as 
shown by a later census or tax duplicate, and a 
question arises as to the effect of such a statute 
where a constitutional provision forbids an in¬ 
crease or decrease in salary during the judge's term 
of office; such a statute has no application to a 
judge whose term of office has commenced before 
the act became effective.^® The constitutional in¬ 
hibition is directed to the legislature and means 
that the legislature shall not by legislative act dur¬ 
ing the term of office change the compensation,97 
but it does not prohibit the legislature from fixing 
such compensation before the term begins on a 
basis which may vary it in amount as time advanc¬ 
es, provided that basis is fixed, certain, and un¬ 
changeable during the judge's term;^8 accordingly 
such a statute is valid and effective as to a judge 
whose term commenced after its effective date.9^ 

dd. What Constitutes Change 

Various statutes, such as statutes extending the 
terms of Judges, awarding pensions, allowing extra com¬ 
pensation or expenses, subjecting salaries to attachment, 
or imposing income taxes, have been held to change or 
not to change the compensation of judges under particu¬ 
lar circumstances. 

Constitutional or statutory provisions prohibiting 
an increase or diminution of the salary of judges 
have been held not to be violated by statutes ex- 


(5) County court.—Efird v. Board 
of Comers for Forsyth County, 12 S. 
E.2d 889, 219 N.C. 96. 

86. U.S.—Booth V. TJ. S., Ct.Cl., 64 
S.Ct. 379, 291 U.S. 339, 78 L.Ed. 
836. 

87. Ala.—^Ex parte Houston County, 
178 So. 535, 236 Ala. 304. 

Ohio.—Bordenkircher v. Lingrel, 29 
Ohio N.P.,N.S., 659. 

33 C.J. p 955 note 79. 

88. Ala.—^Ex parte Houston County, 
178 So. 535, 235 Ala. 304. 

89. Mont.—State v. Porter, 188 P. 
375, 57 Mont. 343. 

Tenn.—Gaines v. Horrigan, 4 Lea 
608. 

90. Ariz.—Clark v. Frohmiller, 88 P. 
2d 642, 63 Ariz. 286. 

33 C.J. p 956 note 81. 


91. Ariz.—Clark v. Frohmiller, su¬ 
pra. 

33 C.J. p 955 note 82. 

92. Iowa.—Schaffner v. Shaw, 180 
N.W. 853, 191 Iowa 1047. 

93. N.C.—Buxton v. Rutherford 
County, 82 N.C. 91. 

94. U.S.—Booth V. U. S., 64 S.Ct. 
379, 291 U.S. 339, 78 L.Ed. 836. 

95. Colo.—Blakeley v. People ex rel. 
Madden, 89 P.2d 1015, 104 Colo. 
206. 

Beason for mle 

It cannot be said that a juvenile 
court judge’s salary was fixed in 
the sense of sum or amount at the 
time of his election under statute 
providing that a judge of juvenile 
court should receive an annual sal¬ 
ary of not less than that received 
by a district judge of his county, 
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since legislature intended salary of 
judge of juvenile court, unless coun¬ 
ty authorities should voluntarily pay 
a larger salary, should correspond 
with, and be not less than, that 
which state pays its district judges; 
and only in such sense did the stat¬ 
ute fix salary of judge of Juvenile 
court.—^Blakeley v. People ex reL 
Madden, supra. 

96. Ohio,—State ex rel. Mack v. 

Guckenberger, 39 N.B.2d 840, 139 
Ohio St. 273, 139 A.L.R. 728. 

97. Ohio.—State ex rel. Mack v. 

Guckenberger, supra. 

98. Ohio.—State ex rel. Mack v. 

Guckenberger, supra, 

99. Ohio.—State ex reL Mack v. 

Guckenberger, supra. 

Contra Bordenkircher v. Lingrel, 29 
Ohio N.P.,N.S.. 559. 
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tending the terms of incumbent judges,^ by statutes 
awarding pensions or retirement pay,2 or by a leg¬ 
islative appropriation to the widow of a deceased 
judge in an amount equal to his salar>' from the 
date of his death to the time of the qualification 
of his successor.3 Where the salar 3 ’ or compensa¬ 
tion has not been fixed at all at the time of the elec¬ 
tion or appointment, the constitutional inhibition 
against changing the salaiy' during the term of office 
does not prevent its being fixed after the election 
or appointment'* or after the term begins,® but 
when it is once so fixed it cannot subsequently be 
changed.^ 

Allowance of extra compensation for additional 
services. In some jurisdictions it has been held that 
extra compensation for additional services per¬ 
taining to his judicial duties is an increase of the 
salary or compensation of the judge so as to come 
within the inhibition against increasing the salary 
or compensation during the term of office;*^ but it 
has also been held that extra compensation may be 
allowed notwithstanding the constitutional inhibi¬ 
tion where the duty imposed is one which does not 
belong to the jurisdiction of his court^ or where 
new duties w^hich had no existence before and 
which increase the judge’s labor and responsibility 
are imposed on the judge,^ and in application of this 
rule it has been held that a judge of one district, 
requested to hold court in another district, may be 
allowed compensation for such service notwith¬ 
standing the constitutional inhibition,!^ 


Allowances of expenses; attachment or garnish¬ 
ment, It has been held that a provision for the 
pa\-ment of ‘"expenses” rather than for “services” 
is not within the constitutional inhibition,!! not¬ 
withstanding the amount of the expenses is fixed in 
a lump sum in advance of their being actually in¬ 
curred,!2 provided such amount is not so grossly 
excessive as to show on its face that it was not in¬ 
tended for expenses, but was made with a purpose 
unlawfully to increase the compensation of the 
judge.!^ An allowance of a flat sum per month for 
traveling expenses has been held void as an effort 
to increase the salary.!^ Where at the time of his 
election the statute fixing his compensation provid¬ 
ed for payment of his own clerk hire out of his sal¬ 
ary, a subsequent statute allowing the judge addi¬ 
tional compensation for clerk hire has been held to 
be in violation of the constitutional inhibition.!^ 

A statute subjecting salaries due state, county, 
or municipal employees to attachment or garnish¬ 
ment does not violate a constitutional provision that 
salaries shall not be changed during the term of of¬ 
fice,! ^ and such constitutional provision does not 
preclude a creditor from attaching the salary of a 
judge,!7 

Imposition of income taxes. The constitutional 
provision that the compensation of federal judges 
shall not be diminished during their continuance in 
office was intended to prohibit diminution by taxa¬ 
tion as well as otherwise,!S and does not conflict 


Z« Mich-—^Doyle v. Election Com¬ 
mission of City of Detroit, 246 N. 
W. 220. 261 Mich. 546. 

2. Ill.—People ex rel. Judges Re¬ 
tirement System v. Wright, 40 N. 
E.2d 719, 379 Ill. 32S—DeWolf v. 
Bowley, 189 X.E. 893, 355 Ill. 
530. 

3. Ill.—^People ex reL McDavid v. 
Barrett, 19 N.E.2d 356, 370 Ill. 
478, 121 -A-L.R. 1311. 

4. Ky.—City of Olive Hill v, Craig, 
101 S.W.2d 198, 267 Ky. 38. 

5. Ky.—Roberts v. Walker, 18 S.W. 
2d 761, 227 Ky. 591. 

33 0.J. p 9o5 note 84* 

6. Ky.—City of Olive Hill v. Craig, 
101 S.W,2d 198, 267 Ky. 38—Rob¬ 
erts V. Walker, 13 S.W-2d 761, 227 
Ky. 591—^Hurt v. Morgan County, 
179 S.W. 255, 166 Ky. 364. 

Compensation, lield not fixed 
Where city charter provided that 
municipal judge should receive com¬ 
pensation fixed by board of commis¬ 
sioners at beginning of his term 
and no salary was ever fixed by 
board, Judge was not entitled to re¬ 
cover compensation at monthly rate 
represented by salary approved by 


board after first twelve days of 
Judge’s incumbency for services 
theretofore performed, since such ac¬ 
tion by the board did not fix the 
compensation to be allowed as re¬ 
quired by statute.—City of Tulsa v. 
Melton, 54 P.2d 159, 175 Okl. 681. 

7- Kan.—Moore v. Nation, 103 P. 
107, 80 Kan. 672, 23 X..R.A.,N.S„ 
1115, 18 Ann.Cas. 397. 

33 C.J. p 956 note 91. 

Extra compensation generally see in¬ 
fra subdivision b (2) of this sec¬ 
tion. 

8. Ky.—Coleman v. Hurst, 11 S.W. 
2d 133, 226 Ky. 501—James v. 
Cammack, 129 S.W. 582, 139 Ky. 
223. 

9. -AJa.—^Marion County v. Middle- 
ton, 21 So.2d 312, 246 Ala. 464. 

N.J.—Goldberger v. City of Perth 
Amboy, 197 A. 267, 16 N.J.Misc. 84. 
Service on Judicial council 

Duties of members of Judicial 
council are not duties added to of¬ 
fice of circuit Judge, for which no 
compensation may be allowed during 
term, but are duties wholly outside 
those of circuit Judge and hence 
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compensable.—Coleman v. Hurst, 11 
S.W.2d 133, 226 Ky. 501. 

10. Ky.—James v. Cammack, 129 S. 
W. 582, 139 Ky. 223. 

33 C.J. p 955 note 94. 

11. Ill.—Cummings v. Smith, 13 N. 
E.2d 69, 368 Ill. 94. 

33 C.J. p 966 note 95. 

12. Ill.—Cummings v. Smith, supra. 

13. Ill.—Cummings v. Smith, supra. 

14. Ky.—^Estill County v. Noland, 
191 S.W.2d 223. 

15. Colo.—^Henderson v. Boulder 
County, 117 P. 997, 61 Colo. 364. 

10. Ky.—^Batesville Casket Co. v. 
Fields, 155 S,W.2d 743, 288 Ky. 
104. 

Constitutionality of statute author¬ 
izing attachment or garnishment 
under requirement of uniformity 
see supra § 34. 

17. Ky.—^Batesvllle Casket Co. v. 
Fields, supra. 

18. U.S.—^Evans v. Gore. Ky., 40 S. 
Ct 550, 253 U.S. 246, 64 KEd. 887. 

33 C.J. p 296 note 51. 

Beason for mle 

The fathers of the federal Consti¬ 
tution regarded the independence of 
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with, and was not impliedly repealed by, the Six¬ 
teenth Amendment,which does not extend the tax¬ 
ing power to new or excepted subjects, but merely 
removes all occasion otherwise existing for an ap¬ 
portionment among the states of taxes laid on in¬ 
come whether derived from one source or another.-® 
Therefore the provision in the federal Income Tax 
Act of 1918, reenacted in the Income Tax Act of 
1921, imposing a tax on income derived from sal¬ 
aries, including compensation received as “judges 
of the supreme and inferior courts of the United 
States,” was declared unconstitutional,2i although 
a like tax was exacted of all others engaged in pri¬ 
vate employment,22 and, since it w^as unconstitution¬ 
al in its entirety, it could not be construed to apply 
only to judges appointed after its enactment and 
valid as to them.23 However, it has been held that 
a judge taking office under an established congres¬ 
sional policy of taxing his salary becomes entitled 
only to the salary prescribed by statute less income 
tax, and in consequence his salary is not diminished 
by an income tax within the constitutional provi- 
sion.24 So provisions of the Revenue Act of 1932 
including in gross income the compensation of fed¬ 


§ 35 

eral judges appointed thereafter are constitutional, 
and do not constitute a diminution of salary within 
the constitutional prohibition,^^ and such statute ap¬ 
plies to a circuit judge appointed after the effective 
date even though such judge had been a district 
judge prior thereto.26 

It has been held that the salary of an incumbent 
judge is not subject to a state income tax, since im¬ 
position of such tax would in effect diminish the 
compensation of the judge during the period of his 
service,27 but such taxes have been upheld in oth¬ 
er jurisdictions under similar constitutional provi- 

sions.28 

I). Particular Amount 

(1) In general 

(2) Extra compensation 

(1) In General 

The particular amount of a judge's compensation Is* 
that fixed by law. 

The particular amount of compensation of a ju¬ 
dicial officer is that fixed by law,29 no more^o and’ 
no less,3l and does not vary with the amount of 


the judges as of far greater Import¬ 
ance than any revenue that could 
come from taxing their salaries.— 
Evans v. Gore, supra. 

19. XJ.S.—^Evans v. Gore, supra. 

20. U.S.—^Evans v. Gore, supra. 

21. XJ.S.—^Evans v. Gore, supra. 

33 C.J. p 296 notes 67, 58, 

22. U.S.—Evans v. Gore, supra. 

33 C.J. p 296 note 69. 

23. U.S.—Graham v. Miles, D.C.Md., 
284 P. 878, affirmed Miles v. Gra¬ 
ham, 45 S.Ct. 601, 268 U.S. 501, 69 
L.Ed. 1067. 

24. U.S.—O’Malley v. Woodrough, 
Neb., 59 S.Ct. 838, 840, '307 U.S. 277, 
83 L.Ed. 1289, 122 A.L.R. 1379— 
Baker v. Commissioner of Inter¬ 
nal Revenue, C.C.A., 149 P,2d 342, 
certiorari denied 66 S.Ct. 61—Ma- 
gruder v. Brown, C.C.A.Md., 106 P. 
2d 428, certiorari denied 60 S.Ct. 
379, 308 U.S. 624, 84 L.Ed. 621. 

25. U.S.—O’Malley v. Woodrough, 
Neb., 59 S.Ct. 838, 307 U.S. 277, S3 
L.Ed. 1289, 122 A.L.R. 1379. 

2®. U.S.—O’Malley v. Woodrough, 
supra. 

27. Md.—Gordy v. Dennis, 5 A.2d 
69, 176 Md. 106. 

33 C.J. p 955 note 87. 

Test of constitutionality of income 
tax statute with respect to judiciary 
was not that it would necessarily 
diminish the salai*y of a judge, but 
that reduction might be made by 
its authority.—Gordy v, Dennis, su¬ 
pra. 


28. Mo.—Taylor v. Qehner, 45 S.W. 
2d 59, 329 Mo. 511, 82 A.L.R. 986. 

Mont—Poorman v. State Board of 
Equalization, 45 P.2d 307, 99 Mont 
543. 

N.Y.—Black v. Graves, 12 N.Y.S.2d 
785, 257 App.Div. 176, affirmed 24 
N.E.2d 478, 281 N.Y. 792. 

33 C.J. p 955 note 87 [aj. 

29. Miss.—Quitman County v. Turn¬ 
er, 18 So.2d 122, 196 Miss. 746. 

N.J.—^In re Ritchie, 158 A. 533, 110 
N.J.Eq. 107, affirmed 168 A. 451, 
114 N.J.Eq. 42—^In re Jenkins* 
Will, 124 A. 58, 95 N.J.Eq. 677. 
Okl.—City of Tulsa v. Melton, 54 P. 

2d 169, 175 Okl. 581. . 

S.G.—Gaffney v. Mallory, 195 S.B. 
840, 186 S.C. 337. 

Wis.—^Axelberg v. Bayfield County, 
290 N.W. 276, 233 Wis. 533. 

33 C.J. p 956 note 96. 

Salary held not controlled by maxi, 
mnm fee bm 

Tex.—^Hood v. Cain, Civ.App., 32 S. 

W.2d 485, error refused. 

Bight of action to recover 

Where county board had alleged¬ 
ly acted in bad faith in fixing sal¬ 
ary of judge of county court and not 
for purpose of fixing a fair and just 
compensation for the judge, but for 
purpose of destroying the court, 
remedy of mandamus to compel 
board to fix proper salary if they 
neglected or refused to do so was 
not an exclusive one and did not 
preclude judge from bringing action 
for proper salary, and complaint in 
such action was held to state a cause 
of action.—^Eflrd v. Board, of Com’rs 
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for Forsyth County, 12 S.E.2d 889, 
219 N.C. 96. 

Remedy for error in computation 
Statute providing for suit against 
the county by a claimant who is dis¬ 
satisfied with the rejection of his 
demand or amount allowed thereon 
provided a complete remedy for any 
error of the county board in com¬ 
putation of an alleged indebtedness 
of a judge to the county on an over¬ 
payment of a previous salary claim, 
which was set oft against the judge’s 
salary claim.—^Peterson v. Rodgers, 
78 P.2d 480, 51 Ariz. 502. 

30. Ga.—Culberson v. Watkins, 119 
- S.E. 319, 156 Ga. 185. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Excise Board of Oklahoma County, 
33 P.2d 1081, 168 Okl. 428. 

Wis.—^Axelberg v. Bayfield County, 
290 N.W. 276, 233 Wis. 533. 

33 O.J. p 956 note 97. 

Interest 

(1) Judge has been held not enti¬ 
tled to recover interest on unpaid 
Installments of his salary.—Best v. 
Maddox. 194 S.E. 578, 185 Ga. 78. 

(2) However, it has been held that 
a former judge should be allowed 
interest on balance of salary owed 
him by county from date of his writ¬ 
ten demand on board for return of 
amount illegally deducted from his 
salary.—^Harley v. Passaic County, 
194 A. 298, 15 N.J.Misc. 641, revers¬ 
ed on other grounds 1 A.2d 454, 121 
N.J.Law 44. 


31. Mo,—State ex rel, and to Use of 
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service rendered by the occupant of the office.^^ 
Alloivance for clerk hire, mileage, and other cx~ 
penses. In the absence of authority of law a judge 
has no right to be reimbursed for his expenses 
and, under some statutes fixing the salary of judges, 
no mileage or expenses are allowed.34 Within con¬ 
stitutional limitations, however, the legislatures may 
provide for the payment of the expenses of judges 
incident to their office,^ 5 and by express provisions 
of law judges sometimes are given allowances for 
clerk hire, mileage, and other expenses incident to 
the office.^® 

(2) Extra Compensation 

Generally a Judge must, without additional compen¬ 
sation, discharge his duties growing out of the Jurisdic¬ 
tion of his court; but he may be awarded extra com¬ 
pensation for nonjudfcial services or services not with¬ 
in the Jurisdiction of his court. A constitutional pro¬ 
hibition of extra compensation after services have been 
rendered does not prevent awarding pensions to Judges 
or amounts to the widow of a deceased Judge. 


A judge must, without additional compensation, 
discharge his duties growing out of the jurisdiction 
of his court,’although his jurisdiction or duties 
are increased during his term.38 It has been held 
that a judge is under no legal obligation to perform, 
without extra compensation, services which are not 
judicial^S or which are not within the jurisdiction 
of his court.'^o The legislatures and congress, with¬ 
in their constitutional limitations,^^ may, and often 
do, in their discretion annex a compensation to a 
special judicial service when from its temporary or 
occasional nature or other circumstances it would 
be impolitic to increase the permanent salary.42 
Extra or additional compensation may also be grant¬ 
ed by force of constitutional provision.^^ has 
been held that the right of a judge to extra compen¬ 
sation cannot be determined in a proceeding to test 
his right to the office brought by a claimant who 
has no interest in the extra compensation.'*^ 


Jasper County v. Gass, 296 S.W. 
431, 317 Mo. 744. 

Pa.—^Bailey v. Waters, 16 Pa.Dist. & 
Co. 160, 80 Pittsb.Leg.J. 41, affirm¬ 
ed 162 A. 819, 308 Pa. 309. 

33 C.J. p 956 note 98. 

32. Ohio.—Zangerle v. State, 152 N. 
B. 658, 115 Ohio St. 168. 

33. N.T.—Townsend v. Seneca Coun¬ 
ty, 133 N.Y.S. 555, 73 Misc. 563. 

Utah.—Marioneaux v. Cutler, 91 P. 

355, 32 Utah 475. 

33 C.J. p 956 note 99. 

34. Utah.—Marioneaux v. Cutler, 
supra. 

Salary of secretary 
Where initiated salary law adopt¬ 
ed by voters of county provided that 
county judge should receive for all 
services a stipulated sum and no 
more, there was no authority for 
payment of salary of judge's secre¬ 
tary, even though an appropriation 
had been made therefor by the quo¬ 
rum court—White v. Chotard, 152 
S.W.2d 552, 202 Ark. 692. 

35. N.D.—State v. Kositzky, 166 N. 
W. 534, 38 N.D. 616, L.R.A.1918D 
237. 

36. Mo.—State v. Wilder, 105 S.W. 
272, 206 Mo. 541. 

33 C.J. p 956 note 2. 

Intent of statute providing annual 
allowance to judges for expenses 
of holding court in counties other 
than home county was to give judg¬ 
es who must hold court away from 
home a flat allowance regardless of 
flu-ctuation of actual expenses.—In 
re Breuer's Income Tax, Md., 190 S. 
W.2d 248. 

Expenses outside county of residence 
Ohio.—^State ex ret Faulkner v. 
Kreinbihl, 14 Oliio Supp. 49. 


*^Actiial expense” means real in 
opposition to speculative.—State ex 
rel. Johnson v. Washburn, 16 Ohio 
Supp. 31. 

Expense in defending against com¬ 
plaint seeking ouster from office 
Wis.—^Page v. Milwaukee County, 
283 N.W. 833, 230 Wis. 331. 
Approval by auditor 

Judges are entitled to allowance 
for necessary expenses in provid¬ 
ing courtrooms under statute au¬ 
thorizing allowance of such expenses 
if approved by the auditor, and the 
auditor’s right to approve contract 
for courtrooms is not arbitrary in 
character nor is it a veto.—Scott v. 
Gates, 131 A, 797, 99 Vt 335. 

37. Ga.—Culberson v. Watkins, 119 
S.E. 319, 156 Ga. 185. 

Wis.—^Axelberg v. Bayfield County, 
290 N.W. 276, 233 Wis. 533. 

33 O.J. p 956 note 5. 

Extra compensation as within pro¬ 
hibition of increasing salary dur¬ 
ing ter/n see supra subdivision a 
(2) (b) dd of this section. 

38. S.C.—Spartanburg County v. 
Pace, 29 S.E.2d 333, 204 S.C. 822. 

33 C.J. p 957 note 6. 

Holding court outside circuit 

Circuit judge holding court in 
county outside his circuit on assign¬ 
ment of presiding judge is not ’’reg¬ 
ularly holding court,” therein so as 
to be entitled to extra compensation 
awarded judge regularly holding 
court in such county.—^Lamb v. 
Board of Auditors of Wayne County, 
209 N.W. 195, 235 Mich. 95. 

39. Md.—State v. Chase, 5 Harr. & 
J. 297. 

40. Pa.—^Ex parte Lancaster May¬ 
or’s CL, 4 Pa.L.J. 315. 
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Va.—^In re Judges Court of Appeals, 
4 Call. 135, 8 Va. 135. 

41. Mich.—People v. Auditor Gener¬ 
al, 6 Mich. 193. 

33 C.J. p 957 note 9. 

Applicability of constitutional provi- 
sions 

The constitutional prohibition 
against extra compensation to public 
officers and the constitutional pro¬ 
vision prohibiting judges from re¬ 
ceiving any other compensation than 
their salaries are applicable only to 
the period of time covering judge’s 
term of office.—Bedford v. White, 
106 P.2d 469, 106 Colo. 439. 

Acting as clerk 

I A judge acting as his own clerk, 
as authorized by statute, is enti¬ 
tled to no compensation as such 
where the statute provides that 
the clerk shall be paid only out of 
fees and emoluments of the office 
collected in excess of the salary of 
the judge, and where the fees col¬ 
lected were less than his salary as 
judge.—^Newitt v. Board of Com’rs 
of Chaffee County, 249 P. 269, SO 
Colo. 109. 

42. Ky.—Craig v. Shelton, 258 S.W. 
694, 201 Ky. 790. 

Pa.—^In re Compensation of Judges 
for Judicial Work, 12 Pa.Dist. & 
Co. 408. 

Tex.—Jones v. Alexander, 59 S.W.2d 
1080, 122 Tex, 328. 

33 C.J. p 957 note 10. 

43. Mich.—Beach v. Kent, 105 N.W. 
867, 142 Mich. 347. 

33 C.J. p 957 note 11. 

44. Tenn.—State v. Maloney, 20 S. 
W. 419, 92 Tenn. 62. 
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Under some constitutions the granting of any ex¬ 
tra compensation to any public officer after service 
has been rendered is expressly prohibited,^5 but 
fciich a constitutional prohibition has been held not 
to render invalid a statute awarding pensions to 
judges'^® or a legislative appropriation to the wid¬ 
ow of a deceased judge of an amount equal to his 
salary from the date of his death to the time of the 
qualification of his successor.'*'? 

§37. Payment 

a. In general 

b. Who liable; from what fund payable 

c. When payable 

d. To whom payable 

a. In General 

Necessary funds for payment of Judicial salaries 
should be appropriated by the state or municipality lia¬ 
ble therefor. 

Where the salaries of judges are paid by the 
state, an appropriation by the legislature of the 
necessary funds usually is required before the sal¬ 
aries can be drawn,* 8 but the statute establishing 
the office and fixing the salary may in itself con¬ 
stitute an appropriation.*^ If the constitution 
makes the appropriation, it takes precedence over 
appropriations made by the legislature.^^ a statute 
providing for payment out of the general fund of 
a county constitutes an appropriation from the gen¬ 
eral fund of the county sufficient to pay the salary 
in monthly installments,®^ and, if such statute is 
in conflict with a prior statute creating and provid¬ 
ing for the duties of the county budget committee, 
it supersedes the conflicting provisions of the prior 
act,®2 and the judge is entitled to have the salary 


paid notwithstanding a contention that no provision 
had been made for pa 3 nnent of the salary by the 
budget commission, and that there was no such fund 
as the general fund of the county.®^ The fact that 
if a county were compelled to pay it would exceed 
its budget and appropriations has been held no de¬ 
fense to an action to recover balance of salary 
due.®* A statutory salary of a county judge con¬ 
stitutes a compulsory indebtedness of the county 
which must be met before an appropriation there¬ 
for has been exhausted by pa>Tnent of other in¬ 
debtedness.®® 

Where a statute provides that the salary of cer¬ 
tain judges shall be paid monthly out of the city 
treasury, hiunicipal authorities are charged by law 
with making appropriations for the full amount of 
the salaries,®® even though appropriation of such 
amounts will curtail other funds and hamper some 
needed activity of the city.®*? The city comptroller 
and auditor may audit the salary of a judge of a 
city court on the basis of the full salary although 
a lesser amount was appropriated, where the reduc¬ 
tion in salary was invalid.®® 

b. Who Liable; from What Fund Payable 

In order for a state or a subdivision thereof to be 
chargeable with the compensation of a judge, provision 
therefor must be made by law, and generally Judges who 
are state officers are paid from the revenues of the 
state, although within constitutional limits liability for 
the compensation of some judges may be Imposed on a 
county or city. 

In order for the state or a subdivision thereof 
to be chargeable with the compensation of a judge, 
provision therefor must be made by law.®^ The sal¬ 
aries of judges who are considered state officers are 
paid from the revenues of the state;®® however, 


45. Purpose of constltatioual pro- 
visiou was to remove the tempta¬ 
tion to favor persons procuring a 
legislative increase of salary for 
judges and to close the door to cor¬ 
ruption and fraud.—People ex rel. 
McBavid v, Barrett, 19 N.E.2d 366, 
370 Ill. 478, 121 A.L.B. 1311. 

46. Ill.—DeWolf V. Bowley, 189 N. 
E. 893, 365 Ill. 530. 

47. Ill.—People ex rel. McDavid v. 
Barrett, 19 N.B.2d 356, 370 Ill. 478, 
121 A.L.R. 1311. 

48. Cal.—Myers v. English, 9 Cal. 
341. 

Md.—Chancellor's Case, 1 Bland. 696. 
33 C.J. p 967 note 13. 

49. S.C.—Gaffney v. Mallory, 196 S. 
E. 840, 186 S.C. 337. 

60. Mont.—State v. Hickman, 26 P. 
386, 10 Mont. 497. 

Okl.—^Edwards v. Carter, 29 P.2d 
610, 167 Okl. 287, followed in State 


ex rel. Murray v. Weems, 29 P.2d 
942, 167 Okl. 355. 

51. Fla.—Cary v. State ex rel. How¬ 
ell, 194 So. 213, 141 Fla. 866. 
Statute held to manifest intent to 

make a general provision for all fis¬ 
cal affairs of county and to provide 
salaries for two magistrates provid¬ 
ed by statute in city.—^Gaffney v. 
MaUory, 195 S.E. 840, 186 S.C. 337. 

52. Fla.—Cary v. State ex rel. How¬ 
ell, 194 So, 213, 141 Fl-a. 866. 

53. Fla.—Cary v. State ex rel. How¬ 
ell, supra. 

54. N.J.—Crater v. Somerset Coun¬ 

ty, 4 A.2d 19, 17 N.J.Misc. 133, re¬ 
versed on other grounds 8 A.2d 
691, 123 N.JXaw 407—Vail v. 

Somerset County, 4 A.2d 19, 17 N. 
J.Misc. 133, reversed on other 
grounds 8 A.2d 696, 123 N.J.Law 
415, certiorari denied 60 S.Ct. 616, 
309 U.S. 673, 84 L.Ed. 1018. 
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55. Okl.—^Board of Com’rs of Caddo 
County V. Lawrence, 78 P,2d 669, 
182 Okl. 485. 

56. Ill.—^People ex rel. Lyle v. City 
of Chicago, 195 N.E. 451, 360 IlL 
25. 

57. Ill.—^People ex rel. Lyle v. City 
of Chicago, supra. 

58. N.T.—^In re Summers, 266 N.Y. 
S. 618, 149 Misc. 27. 

69. Okl.—Oklahoma County v. Twy- 
ford, 134 P. 968, 39 Okl. 230. 

33 C.J. p 957 note 15. 

60. Fla.—^In re Opinion of the Jus¬ 
tices, 199 So. 350, 145 Fla. 375. 

33 C.J. p 957 note 16. 

Judges €LS state, county, city, or mu¬ 
nicipal officers see supra § 3. 
Surplus funds in state treasurer’s 

hands held applicable to payment of 

circuit judge’s claim for unpaid sal¬ 
ary.—Grimball v. Beattie, 177 S.B. 

668, 174 S.C. 422. 



JUDGES 


48 C.J.S. 


§ 37 


if the judge is considered a county officer, the leg¬ 
islature may impose liability on the county.^i With¬ 
in their constitutional limitations, and subject to 
constitutional inhibitions against the appropriation 
of county funds for other than county purposes, 
the legislature may generally make the salary of 
certain judges payable out of the county funds,or 
payable partly out of the state treasury and partly 
out of the funds of the counties in which they pre- 
side.64 Under some statutes the pajtnent of the sal¬ 
ary of a county judge is not limited to the special 
fund created by the collection of fees but under 
some constitutional provisions county judges can be 
paid only out of fees actually collected.®® Where 
there is no appropriation balance against which a 
warrant for a judge’s salary can be drawn, the war¬ 
rant can be drawn only against an unappropriated 
balance, and not against any fund or account which 
has been appropriated for some other purpose.®*^ 

The salary of a city judge ordinarily is payable 
out of the treasury of the city,®® and statutes so pro¬ 
viding have been held valid.®® Within constitu¬ 
tional limits, provision may be made for payment 
out of special funds. 

c. When Payable 

The salary of a Judge ordinarily is not payable un> 
ttl he has qualified. It should be paid at stated times 
and as required by statute. 

Ordinarily the salary of a judge is not payable 


until he has been elected or appointed and received 
his commission, and has qualified.^! Judges may be, 
and sometimes are, prohibited from drawing salaries 
while cases that have been submitted to them for 
decision for a certain number of days remain unde- 
cided.72 The salary should be paid at stated times,^3 
as monthlyor quarterly,*^® and not at a time de¬ 
pendent on the approval of another official.^® 
Where extra compensation is allowed, it should be 
paid only after the performance of the service.77 

d. To Whom Payable 

Compensation should be paid to the Judge lawfully 
in possession of the office; and In some Jurisdictlona a 
de facto Judge is allowed to draw the salary of the 
office until ousted by proper proceedings, and payment 
to him is a defense to an action against the state by a 
Judge de Jure. 

If the incumbent is in possession of the office un¬ 
der a certificate of election issued by the proper 
authority he is entitled to receive the compensation 
incident to the office, although his right to the office 
is being contested.7® It has been held that, where 
the law requires a commission to be issued, the per¬ 
son who has not received his commission is not en¬ 
titled to recover the compensation of his office.7® 
Where a judicial election is contested and the gov¬ 
ernor, pursuant to statute, appoints a temporary 
judge, no compensation other than that paid to the 
temporary judge can be made to anyone until the 


Wliere amotuit specifically appro¬ 
priated for salaries is i&saflLcie&t to 
pay the salary of a Judge thereafter 
appointed, such salary may be paid 
under authority of a statute fixing 
the salaries of the judges and mak¬ 
ing a continuing appropriation for 
their payment from any funds in 
the state treasury not otherwise ap¬ 
propriated.—In re Opinion of the 
Justices, 199 So. 350, 145 Fla. 375. 

61. Wash.—In re Salary Super. Ct. 
Judges, 144 P. 929, 82 Wash. 623. 

33 C.J. p 957 notes 20, 21. 

62. Fla.—State ex rel. Simmons v. 
Lee, 160 So. 886, 119 Pla. 745. 

63. Tex.—Richardson v. State, 4 S. 
W.2d 79, 109 Tex.Cr. 148. 

33 C.J. P 957 note 21. 

64u Fla.—^State ex rel. Simmons v. 

Lee, 160 So. 886, 119 Fla. 745. 
Ohio.—State ex rel. Hess v. Raffer¬ 
ty, 26 Ohio Clr.Ct.,N.S., 408. 

Okl.—Bell V. Crum, 106 P.2d 518, 188 
Okl. 67. 

33 C.J. P 957 note 22. 

65. Ala.—^Hasty v. Marengo County 
Bank, 86 So. 37, 204 Ala. 229. 

66. Colo.—In re County Judges, 32 
P. 549, 18 Colo. 272. 

67m Ind.—^Finerty v. State ex rel. 


Greenwald, 19 H.E.2d 846, 215 Ind. 
346. 

68. Va.—Holladay v. Auditor, 77 
Va. 425. 

68. Va.—^Holladay v. Auditor, supra. 

70. Ala.—State v. Smith, 19 So.2d 
546, 31 Ala,App. 533. 

La.—State ex rel. Pickrel v. Tugwell, 
5 So.2d 544, 199 La. 185. 

Statute held unconstitutional 
Act increasing salaries of judges 
of city courts of New Orleans was 
held unconstitutional, in so far as it 
directs payment of Increased sal¬ 
aries out of judicial expense fund as 
interfering with control of fund by 
district judges.—State ex rel. Bahns 
V. City of New Orleans, 112 So. 718, 
163 La. 777. 

SCarria^e fund created out of gra¬ 
tuities received by judges for per¬ 
forming marriage ceremonies, and 
intended in part to be used to pay 
such expenses, which was held by 
sheriff was not a public fund which 
could not be taken from sheriff for 
expenses of upkeep and maintenance 
of judge who came from the city 
court to the county to hold court, 
and fact that sheriff is custodian 
of courthouse, as well as trustee of 
marriage fund, was immaterial in 
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determining whether sheriff was jus¬ 
tified in refusing to pay certificate 
directed to him for money for ex¬ 
penses of upkeep and maintenance of 
such judge, since sheriff has no 
power to control use of courtrooms 
by court.—Cummings v. Smith, 13 N. 
E.2d 69, 368 Ill. 94. 

7L Okl,—^Fullerton v. Board of 
Com'rs of Comanche County, 258 
P. 909, 126 Okl. 134. 

33 C.J. p 967 note 27. 

72. Cal.—Meyers v. Kenfield, 62 
Cal. 512. 

73. Ohio.—^Zangerle v. State, 162 N. 
E. 658, 115 Ohio St. 168. 

74. Okl.—Fullerton v. Board of 
Comers of Comanche County, 258 
P. 909, 126 Okl. 134. 

75. Ohio.—^Zangerle v. State, 152 N. 
B, 658, 115 Ohio St. 168—Sipe v. 
State, 99 N.E. 208, 86 Ohio St. 
80. 

76. Ohio.—^Zangerle v. State, 152 N. 
B. 658, 115 Ohio St. 168. 

77. Kan.—Ricksecker v. Reno Coun¬ 
ty, 111 P. 427, 83 Kan. 346. 

78. Colo.—^Henderson v. Glynn, 30 
P. 265, 2 Colo.App. 303. 

79. Cal.—Legerton v. Chambers, 163 
P. 678, 32 CaLApp. 601. 
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election contest is determined but the person 
finally declared to have been elected is entitled to 
the full salary for the term to which he has been 
elected,even though he did not take the oath of 
office until the contest was settled. 82 a candidate 
in a judicial election who, without attempting to 
qualify, acquiesces in the performance of the duties 
of office by another candidate declared elected is 
not entitled to the salary of the office although if 
he had acted properly and promptly he could have 
established his right to the office.83 

De facto judge. Since compensation annexed to 
an office is an incident to title to the office, ordina¬ 
rily a de facto judge cannot recover compensation 
for his services,84 although in some jurisdictions he 
is allowed to draw the salary of the office until 
ousted by proper proceedings.85 The payment of 
the salary to a de facto judge is a defense to an 
action brought against the state by a judge de jure 
to recover the same salary.88 


§ 38. Commissions and Fees 

Although the pule Is otherwise in the absence of stat¬ 
utory allowance of such fees, under some statutes, which 
must be strictly construed, the compensation of Inferior 
Judicial officers is to be paid In whole or in part in fees 
collected by them. 

A judge is not entitled to retain any part of the 
fees collected by his office, for services rendered, 
w'here there is no express statutory allowance there¬ 
for ;87 but by force of constitutional or statutory 
provision the compensation of inferior judicial offi¬ 
cers usually is paid in whole or in part in fees col¬ 
lected by them for official duties performed.88 
When that is the case, the fees that a judicial of¬ 
ficer may retain for his services are those fixed and 
limited by law.83 Where under the constitution 
the judge’s salary is the full compensation to which 
he is entitled for all services rendered for or on ac¬ 
count of his office, the legislature cannot provide 
otherwise,and where a statute requires local au¬ 
thorities to fiix the salary of a judicial officer, to be 


80. Tenn.—Graham v. England, 28S 
S.W. 728. 164 Tenn. 435. 

Bight of predecessor 
Where, pending contested election 
to office of judge, temporary judge 
was appointed under statute, prede¬ 
cessor’s tenure was ended, as re¬ 
gards claim for salary.—State v. 
Graham, 30 S.W.2d 274, 161 Tenn. 
657. 

81. Tenn.—State ex rel. Byrd v. 
Scott County, 184 S.W.2d 20, 181 
Tenn. 665—State v. Graham, 30 
S.W.2d 274, 161 Tenn. 557. 

Beason for mle 

The right to the salary follows 
the title to the office; and the com¬ 
pensation paid to the temporary j 
judge is in addition to that pro¬ 
vided for the regular judge.—Gra¬ 
ham V. England, 288 S.W. 728, 154 
Tenn. 435. 

82. Tenn.—State v. Graham, 30 S. 
W.2d 274, 161 Tenn. 557. 

83. S.D.—Bergh v. Gibbs, 234 N.W. 
616, 57 S.D. 634. 

Forfeiture and waiver of right to 
compensation see supra § 35 c. 

84. Ky.—^Nagel v. Bosworth, 147 S. 
W. 940, 148 Ky. 807. 

33 C.J. p 958 note 36. 

85. Minn.—Windom v. Duluth, 162 
N.W. 1075, 137 Minn. 154. 

Mo.—State v. Draper, 48 Mo. 213. 

86. Colo.—^Henderson v. Glynn, 30 
P. 265, 2 Colo.App. 303. 

Ill.—^McKinley v. City of Chicago, 16 
N.E.2d 727, 369 Ill. 268, reversing 
10 N.E.2d 689, 291 Ill.App. 671. 

33 C.J. p 958 note 38. 

87. Ky.—^Dorr v. City of Princeton, 
272 S.W. 28, 209 Ky. 92—Clark v. 
Vaughn, 272 S.W. 27, 209 Ky. 90. 


S.C.—Spartanburg County v. Pace, 29 
S.E.2d 333, 204 S.C. 322. 

Va.—Simmons v. City of Norfolk, 
132 S.B. 54, 146 Va. 630. 

Wis.—^Axelberg v. Bayfield County, 
290 N.W. 276, 233 Wis. 533. 

33 C.J. p 958 note 40. 

Liability to penalty for taking il¬ 
legal fees see infra § 70. 

Statute held not repealed 
N.D.—^Dickey County v. Austin, 237 
N.W. 831, 61 N.D. 309. 

88. Ala.—Swindle v. Long, 139 So. 
87, 224 Ala. 55—State v. Smith, 
19 So.2d 546, 31 Ala.App. 533. 

Fla.—^McLeod v. Santa Rosa County, 
157 So. 37, 116 Fla. 838. 

Mich.—^Alcona County v. Freer, 18 N. 

W.2d 399, 311 Mich. 131. 

33 C.J. p 958 note 41. 

Statute held invalid 
Wash.—State ex rel. Pischue v. Ol¬ 
son, 21 P.2d 516, 173 Wash. 60. 

Statute held not invalid 

Act providing for county criminal 
court with fees payable to judge in 
lieu of salary was held not Invalid 
because it rendered judge pecuniari¬ 
ly interested in case.—^Jordan v. 
State, 159 S.E. 235, 172 Ga. 857. 
Beceipts of administrator, etc. 

Tex.—^Lyles v. Oheim, 159 S.W.2d 
102, 138 Tex. 333—^Willis v. Har¬ 
vey, Civ.App., 26 S.W.2d 288, error 
refused. 

Fees as belonging to officer and not 
to office 

While the office of judge of a pro¬ 
bate court invests the officer with 
title to statutory fees, such fees do 
not belong to the office, but to the 
officer, and the statutory provisions 
dealing with fees collected by a pro¬ 
bate judge during and after expira¬ 
tion- of his term of office cannot in- 
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crease grant of fees to judge, since 
all fees belonged to him before such 
provisos were adopted.—Smith v. 
Pettis County, 136 S.W.2d 282, 345 
Mo. 839. 

Offset 

In an action by a judge to re¬ 
cover the difference between the 
amount of fees collected and the 
amount of salary paid to him pur¬ 
suant to an invalid statute which 
took such fees away from him and 
provided for payment of a fixed 
salary in lieu thereof, amounts paid 
by defendant for necessary clerk 
hire and office expenses which plain¬ 
tiff himself would have paid but for 
passage of the invalid act may be 
offset against plaintiff’s demand.— 
Poster V. Mallory, 18 S.E.2d 740, 199 
S.C. 144. 

“Probate fee'' defined 
Wis.—State v. Mann, 45 N.W. 526, 76 
Wis. 469, dissenting opinion 46 N, 
W. 51, 76 Wis. 469. 

50 C.J. p 423 note 26. 

89. Mo.—Smith V. Pettis County, 
136 S.W.2d 282, 345 Mo. 839. 

S.C.—Foster v. Mallory, 18 S.E.2d 
740, 199 S.C. 144—Hudson v. Pick¬ 
ens County, 3 S.E.2d 603, 190 S.C. 
490. 

Tex.—Goodwin v. Downs, Com.App., 
280 S.W. 612—Lyles v. Oheim, Civ. 
App., 142 S.W.2d 959, affirmed 159 
S.W.2d 102, 138 Tex. 333. 

33 C.J. p 958 note 42. 

Deolaratlon, held demurrable 
Fla.—^McLeod v. Santa Rosa County, 
157 So. 37, 116 Fla. 838. 

90. S.D.—^Burns v. Deuel County, 
164 N.W. 1028, 39 S.D. 426. 

Constitutional provision applicable 
to courts of record 
Ala.—^England v. State, 197 So. 365. 
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paid monthly in lieu of fees theretofore received, 
such authorities are without power to discontinue 
the salary of a judge and place his compensation 
on a fee basis.^l The right of a judge to receive a 
statutory fee is not dependent on the legal sufficien¬ 
cy of an application made to him.i^2 Under some 
provisions the judge is not allowed a fee where 
the case is dismissed without trial,^2 or where he 
tries a cause in chambers,even on stipulation.^^ 

A judge who has paid into the county treasury* 
fees collected by him pursuant to a statute subse¬ 
quently held unconstitutional has been held not en¬ 
titled to recover such fees from the county after ex¬ 
piration of the time limited by a nonclaim statute, 
such payment being held to have been voluntary,^® 
and the rule is not altered by the fact that the 
county board which denied his claim had statutory, 
discretionary authority to allow’ it as a moral claim 
against the county,^" or by a statute providing that 
an officer paying and the person receiving money 
paid under a void law are not liable therefor 
nor wrill the public policy favoring payment in full 
of compensation allowed by law to public officers 
relieve an officer from the consequences of his vol¬ 
untary act.29 

Construction of statutes. Statutes giving fees are 
to be construed strictly^ and are not to be extended 

by implication,^ 

§ 39. -Collection and Accoimtmg 

The fee that a Judge may be allowed to collect Is 
that fixed by law, and he is required to account for fees 


collected for judicial services, and may be liable for neg¬ 
ligence in failing to collect a fee. 

The fee that a judge may be allowed to collect is 
that fixed and limited by law.2 It is not permissible 
for him to increase the amount by construction or 
in any indirect manner.'* Where a complaint is 
filed against several persons, the same fees shall 
be charged as though there were but a single de¬ 
fendant until demand is made for separate trials 
and fees shall be charged only for such extra du¬ 
ties as are necessary, caused by such separation.^ 

Accounting generally, A judicial officer is bound 
to account for any fees in excess of the compensa¬ 
tion or allowance authorized by law to be retained 
by him.7 Ordinarily he is required to report and 
account to the public treasury for all fees received 
by him for services rendered by virtue of his of¬ 
fice, 2 no matter from what source derived, ^ over 
and above his actual and necessary expenses.^® A 
judge who collects fees pursuant to the authority 
conferred by statute is estopped to assert the un¬ 
constitutionality of the provision of the statute pre¬ 
scribing how such fees, when collected, should be 
disbursed.!! 

Accounting for moneys received for services not 
within duties of office. In some jurisdictions, by 
force of statute, any gratuity received by a probate 
judge over and above the statutory fee may be re¬ 
tained by him for his individual use and benefit.!^ 
A judge may not be required to account for sums 
collected by him for services rendered which he was 
not in duty bound to perform, and for which no fees 


240 Ala. 16, answer to certified 
question conformed to 197 So. 369, 
29 Ala.App. 423. 

91. Minn.—State ex rel. Child v. 
City of Waseca, 262 N.W. 633, 195 
Minn. 266. 

92. Vt.—Sargeant v. Sunderland, 21 
Vt. 284. 

93. Tex.—^Brackenridgre v. State, 11 

S.W. 630, 27 Tex.App. 513, 4 L.R.A. 
360. 

33 C.J. p 958 note 46. 

94. Wis.—^Hills V. Passage, 21 Wis. 
294. 

95. Wis.—^Hills V, Passage, supra. 

96. Ala.—Rice v. Tuscaloosa Coun¬ 
ty, 4 So.2d 497, 242 Ala, 62—Rice 
V. Tuscaloosa County, 198 So. 245, 
240 Ala. 4. 

97. Ala.—Rice v. Tuscaloosa Coun¬ 
ty, 4 So.2d 497, 242 Ala. 62. 

98- Ala.—Rice v. Tuscaloosa Coun¬ 
ty, supra. 

99. Ala.—^Rice v. Tuscaloosa Coun¬ 
ty, supra. 

!• Del.—^Highfield y, Delaware 


Trust Co., 188 A. 919, 8 W.W.Harr. 
116. 

Fla.—State ex rel. May v. Pussell, 24 
So.2d 804. 

33 C.J. p 958 note 49. 

2. Neb.—Downey v. Coykendall, 116 
N.W. 503, 81 Neb. 648. 

Farticnlar statutes construed 
Mo.—Smith v. Pettis County, 136 S. 

W.2d 282, 345 Mo. 839. 

S.C.—Spartanburg County v. Pace, 
29 S,E.2d 333, 204 S.C. 322. 

3. Del.—^BUghfteld v. Delaware 

Trust Co., 188 A. 919, 8 W.W.Harr. 
116. 

33 C.J. p 958 note 51. 

4. Ga.—^McAlpin v. Chatham Coun¬ 
ty, 107 S.E. 74, 26 Ga.App. 695. 

33 aj. p 968 note 52. 

5. Neb.—Downey v. Coykendall, 116 
N.W, 503, 81 Neb. 648. 

6. Neb.—^Downey v. Coykendall, su¬ 
pra. 

7. Neb.—State v. Ream, 21 N.W. 
398, 16 Neb. 681. 

33 C.J. p 959 note 55. 

Statute relating to state officers 
Act requiring state officers to ac¬ 
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count for and pay to county or state 
compensation received in excess of 
specified amount per year, and mak¬ 
ing failure to do so misdemeanor, 
was held too indefinite to apply to 
such excess sums received by pro¬ 
bate judge in years prior to effective 
date of act from individuals for offi¬ 
cial services, where judge was re¬ 
quired to pay for own office assist¬ 
ance.—^Houston County v. Martin, 
169 So. 13, 232 Ala. 511. 

8. N.D.—^Dickey County v. Austin, 
237 N.W. 831, 61 N.D. 309. 

Va.—Simmons v. City of Norfolk, 
132 S.E. 54, 146 Va. 630. 

33 C.J. p 959 note 56. 

9. Okl.—Finley v. Territory, 73 P. 
273, 12 Okl. 621. 

S.C.—Spartanburg County v. Pace, 
29 S.E.2d 333, 204 S.C. 322. 

10. Idaho.—Rhea v. County Comrs., 
88 P. 89, 13 Idaho 59. 

11. Mo.—Greene County v. Lydy, 
172 S.W. 376, 263 Mo. 77—State v. 
Imel, 146 S.W. 783, 242 Mo. 293. 

12. Idaho.—^Rhea v. County Comrs., 
I 88 P. 89, 13 Idaho 59. 
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are fixed by law.13 A statute requiring a judge to 
account for all fees collected has been held to ap¬ 
ply only to fees for judicial services,and even 
though the fee therefor is fixed by law it has been 
held that a judge is not required to account for 
fees collected for nonjudicial services.^5 It has 
been held that a county judge may be required to 
account for fees received for services not apper¬ 
taining to the office of judge, under the laws of the 

IX. POWERS 

§ 40. In General 

Subject to constitutional restrictions, the legislature 
is authorized to prescribe the powers and functions of 
Judges, and to grant them judicial powers ordinarily re¬ 
served for courts and not for officers thereof. 

Except as limited by constitutional provisions, 
the legislature generally has power to prescribe the 
jurisdiction and powers of judges,2<> to regulate 
their duties,2i and, where there is no express pro¬ 
hibition, to invest them with judicial powers other 
than those conferred by constitutional provisions.-^ 

The legislature may not confer judicial powers on 


state, but collected under the authority of the fed¬ 
eral law.^^ 

Negligence in collecting. Where a judge negli¬ 
gently fails to collect a fee due to his office, it may 
be charged to him on account of his compensation.^'^ 
In order to hold him liable for failure to collect the 
fee it must appear that he willfully or negligently 
omitted to do so.^^ 

AND DUTIES 

judges, as contradistinguished from courts, in vio¬ 
lation of constitutional prohibitions,^^ and, where 
it has no power over the subject matter, it may 
confer none on either judges or courts.^^ Where, 
however, the legislature has full power over the 
subject matter, it may confer judicial powers on 
judges, rather than on the courts,25 and it may con¬ 
fer other than judicial powers on a probate judge.^^ 
Where the power conferred is deemed not to be 
strictly judicial, it may be conferred on a judge 
despite constitutional provisions limiting the exer¬ 
cise of judicial powers to courts,^? and statutes con- 


13. N.D.—Sargent County v. Sweet- 
man, 160 N.W. 876, 29 N.D. 256. 

33 C.J. p 959 note 61. 

rumisldng of ceirtified copies of 
records is not official act, and coun¬ 
ty judge is entitled to retain fees j 
collected for such services.—^Dickey 
County V, Austin, 237 N.W, 831, 61 
N.D. 309—33 C.J. p 969 note 61 [a]. 

14. Mo.—Smith v. Pettis County, 
136 S,W.2d 282, 345 Mo, 839. 

15. Mo.—Smith v. Pettis County, 
supra. 

Solemnizing marriages 

Mo.—Smith v. Pettis County, supra. 

16. Colo.—Glaister v. Kit Carson 
County, 123 P. 955, 22 Colo.App. 
326. 

33 C.J. p 959 note 62. 

17. Colo.—Frost v. Teller County, 
95 P. 289, 43 Colo. 43—Price v. 
Kit Carson County, 124 P. 353, 22 
Colo.App. 316. 

18. Neb.—^Douglas County v. Vin- 
sonhaler, 118 N.W. 1058, 82 Neb. 
810. 

19. Ala.—State v. Lea, 99 So. 170, 
211 Ala. 68. 

Ind.—State ex rel. Toungblood v. 
Warrick Circuit Court of Warrick 
County, 196 N.E. 254, 208 Ind. 694. 
Tex.—In re House Bill No. 637 of 
Thirty-Eighth Legislature, 266 S. 
W. 673, 113 Tex. 367. 

20. Ark.—Central Coal & Coke Co. 
V. Graham, 196 S.W. 940, 129 Ark. 
550. 

N.T.—^Haggerty v. City of New York, 
196 N.E. 45, 267 N.T. 252, reargu¬ 


ment denied 198 N.E. 534, 268 N. 
Y. 639. 

Tex.—San Antonio & A. P. Ey. Co. v. 
Blair, 196 S.W. 502, 108 Tex. 434, 
dissenting opinion 196 S.W. 1153, 
108 Tex. 434—^Heyn v. Massachu¬ 
setts Bonding & Insurance Co., 
Civ.App., 110 S.W.2d 261. 

33 C.J. p 960 note 66. 

Power of legislature respecting 
grant of authority to judge to per¬ 
form functions after expiration of 
his term of office see infra § 47. 
Construction of statutes 

Statutes conferring additional 
power on justices should be liberally 
construed.—Millhauser v. Schwach, 
273 N.Y.S. 944, 152 Misc. 546. 

21. Ala.—^Morris v. McElroy, 122 So. 
606, 23 Ala.App. 96, certiorari de¬ 
nied 122 So. 608, 219 Ala. 369. 

Tex.—^Eucaline Medicine Co. v. 
Standard Inv. Co., Civ.App., 26 
S.W.2d 269, error refused. 
Substitution 

The constitutional provision re¬ 
quiring that an officer must person¬ 
ally devote his time to the perform¬ 
ance of his duties as construed in 
connection with the constitutional 
power of substitution in case of 
absences of judges does not require 
that every judicial action in a par¬ 
ticular court must be performed per¬ 
sonally by the regular judge of 
that court.—State ex rel. McGaughey 
V. Grayston, 163 S.W.2d 335, 349 Mo. 
700. 

22. Kan.—Statd v. Anderson, 217 P* 
327, 114 Kan. 297. 

33 aJ. p 960 note 67. 

1005 


23. Mo.—State ex rel. Dorsey v. 
Sprague, 33 S.W.2d 102, 326 Mo. 
654—State ex rel. McDonald v. 
Lollis, 33 S.W.2d 98, 326 Mo. 644 

12 C.J. p 818 note 24. 

24. Conn.—^Norwalk St. R. Co.'s Ap¬ 
peal, 37 A. 1080, 69 Conn. 576, 39 
L.R.A. 794. 

25. Cal.—Stevens' Estate, 23 P. 379, 
83 Cal. 322, 17 Am.S.R. 252. 

12 C.J. p 818 note 21, p 818 note 23. 
Circuit Judges 

Under constitutional provision de¬ 
fining jurisdiction of circuit courts, 
legislature may authorize a circuit 
judge to do anything that it may 
I authorize a circuit court to do unless 
forbidden by some express or im¬ 
plied provision of the organic law; 
statute empowering governor to as¬ 
sign judge of circuit court to hold 
regular or special term of criminal 
court of record, civil court of rec¬ 
ord, or court of crimes, or to try 
any case or cases pending in the 
jurisdiction thereof, in event of ab¬ 
sence or disqualification of regular 
judge is valid.—Cormack v. Coleman, 
161 So. 844. 120 Fla. 1. 

26. Kan.—State v. Anderson, 217 
P. 327, 114 Kan. 297. 

Extra duties 

Probate judge, in discharge of ex¬ 
tra duties imposed by legislature 
consisting of transmission of copies 
of certain papers to tax commission, 
acts in his official capacity.—Spar¬ 
tanburg County V. Pace, 29 S.E.2d 
333, 204 S.C. 322. 

27* Mo.—State ex reL and to Use of 
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ferring on judges powers of a quasi-judicial^S or 
ministerial^^ nature have been held to be valid. 

§ 41. Nature of Authority 

Although a Judge is not a court, and Jurisdiction Is 
ordinarily vested in the court and not in Its Judges, the 
act of a Judge within his Jurisdiction may constitute the 
act of the court. 

Although judges are not courts,^® in a strict sense 
it may be said that judges exercise the power vest¬ 
ed in courts as such, and not in them as officers 
qua officers,31 that is to say, the jurisdiction is vest¬ 
ed in the court, not in the judge,32 however com¬ 
posed, whether of one judge or several.33 The au¬ 
thority and powers of a judge are incident to, and 
grow out of, the jurisdiction of the court itself.^^ 
The court remains a unit notwithstanding it is 
divided into a number of different parts or divi¬ 
sions, as discussed in Courts § 137, and it is con¬ 
sidered a unit, even though it is composed of sev¬ 
eral judges.35 The court continues, although the 
term of the judge has terminated,®^ and, where the 
judge is succeeded by another, the court retains its 
identity; it is the same court.37 Any application 
that may be made to the court may alvrays be made 
to the court however it is constituted.®® 

Whether an act is to be performed by the court 


or the judge is generally determined by the char¬ 
acter of the act.®3 There are many things in con¬ 
nection with the general administration of justice 
that the individual judge may do and perform, some 
as incident to the office at common law, and others 
by statute conferring the power.^O ^ power or duty 
conferred or imposed on the court may be exercised 
or discharged only by that tribunal,^! however com¬ 
posed, whether of one judge or several, ^2 and any 
act of the judge as an individual is not allowed to 
militate against the judgment of the court.'^® When 
a court is established, the jurisdiction of a judge as 
such is suspended in all cases over which jurisdic¬ 
tion is vested in the court.^4 

Whenever a judge is present at the time and 
place designated by law for the transaction of ju¬ 
dicial business, and there assumes to transact such 
business, his acts may be considered as the acts 
of the court of which he is judge, ^5 and the court 
may sometimes act in the person of the judge with¬ 
out calling into operation other parts of the judi¬ 
cial machinery.'^® Where an act is required to be 
performed by a court which is composed of only 
one judge, and by authority of law the court is 
considered for such purpose always to be open, it 
has been held that the act of the judge is the act 


Conran v. Duncan, 63 S.W.2d 135, 
333 Mo. 673—Parsons v. Harvey, 
221 S.W. 21, 281 Mo. 413. 

28. Fla.—^Harry E, Prettyman, Inc., 

V. Florida Real Estate Commis¬ 
sion, 109 So. 442, 92 Fla. 515. 

29. Ark.—Thompson v. Trice, 223 S. 

W. 367, 145 Ark. 143. 

30. Ohio.—^Bomer v. Borner, 19 Ohio 
App. 458. 

Separate entities 

Courts are legral entitles, establish¬ 
ed for governmental purposes, and 
have a separate existence distinct 
from the individuals who preside 
over them.—Swain v. Hoberg, 38 N. 
R2d 966, 312 Ill.App. 610, reversed 
on other grounds 44 NJE.2d 38, 380 
Ill. 442. 

31. Ill.—Corpus Juris cited in De¬ 
partment of Public Works and 
Buildings v. Legg, 29 N.E.2d 515, 
517, 374 Ill. 306. 

S3 C.J. p 960 note 80. 

32. Ill.—Corpus Juris cited in De¬ 
partment of Public Works and 
Buildings v. Legg, 29 N.E.2d 515, 
517, 374 Ill. 306. 

S3 C.J. p 960 note 81. 

33. Pa.—In re Carter, 99 A. 58, 254 
Pa. 518—United Security Life Ins. 
& Trust Co. V. Kline, 22 Pa.Dist. 
976. 

"Common pleas judge*' means com¬ 
mon pleas court in statute author¬ 
izing prosecution by “common pleas 


judge** on affidavit without indict¬ 
ment or information.—Slaughter v. 
State, 18 Ohio App. 311. 

34. Ill.—Corpus Juris cited in De¬ 
partment of Public Works and 
Buildings v. Legg, 29 N.E.2d 515, 
517, 374 Ill. 306. 

33 C.J. p 960 note 83. 

35. Pa.—United Security Life Ins. 
& Trust Co. V. Kline, 22 Pa.Dist. 
976. 

33 C.J. p 960 note 85. 

36. Ill.—Corpus Juris cited in De¬ 
partment of Public Works and 
Buildings v. Legg, 29 N.E.2d 515, 
517, 374 Ill. 306. 

Wash.—^Hallam v. Tillinghast, 52 P. 
329, 19 Wash. 20. 

37. IlL—Corpus Juris cited in De¬ 
partment of Public Works and 
Buildings v. Legg, 29 N.E.2d 515, 
517, 374 Ill. 306. 

33 C.J. p 961 note 87. 

Powers and duties of successor judg¬ 
es see infra § 56. 

Election of successor 

Continued existence and Identity 
of court was unaffected by expira¬ 
tion of judge*s term of office and 
election of another.—^In re Day's Es¬ 
tate. 281 P. 865, 129 Kan. 14. 
Continuing i»ower unbroken 

The continuing power of the dis¬ 
trict court is not interrupted or bro¬ 
ken by succession, and allegations 
stricken from a pleading at one term 
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of court may, in furtherance of jus¬ 
tice, be reinserted at a subsequent 
term.—Madden v. Glathart, 224 P. 
910, 115 Kan. 796. 

38. Ill.—Corpus Juris cited in De¬ 
partment of Public Works and 
Buildings v. Legg, 29 ]Sr.E.2d 515, 
517, 374 Ill. 306. 

33 C.J. p 961 note 88. 

39. Pa.—Sterrett v. MacLean, 143 A. 
189. 293 Pa. 557. 

33 C.J. p 961 note 89. 

40. Pa.—In re Carter, 99 A. 58, 254 
Pa. 518. 

41. Pa.—Sterrett v. MacLean, 143 
A. 189, 293 Pa. 557. 

33 C.J. p 961 note 92. 

42. Pa.—Sterrett v. MacLean, su¬ 
pra—In re Carter, 99 A. 58, 254 
Pa. 518. 

43. Ky.—Smith v. Renshaw, 127 S. 
W. 753—Renshaw v. Cook, 111 
S.W. 377, 129 Ky. 347, 33 Ky.L. 
895. 

Pa.—Case of Reap, 8 Pa.Dist. & Co. 
155, 24 Luz.Leg.Reg. 18. 

44. Fla.—State v. Philips, 69 So. 
241, 64 Fla. 105. 

45. Ill.—Corpus Juris cited in Cal- 
breath v. Beckwith, 260 Ill.App. 7, 
12 . 

Pa.—Case of Reap, 8 Pa.Dlst. & Co. 

155, 24 Luz.Leg.Reg. 18. 

15 C.J. p 816 note 27. 

46- Fla.—Calhoun County v. Lid- 
don, 138 So. 389, 103 Fla. 833. 
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of the court.'^'^ Conversely, it has also been held 
that, where a duty is required to be performed by 
the judge of a court which is composed of only one 
judge, it is sufficient that the duty be performed 
by the court and not by the judge as an individual's 
An act required to be performed by a judge may be 
lawfully performed by him sitting as a court.'^^ 
The mere fact, however, that the judge was on the 
bench and holding court at the time an order was 
granted does not necessarily make such order a 
court order,and the fact that he performs an act 
while sitting as a court does not of itself make 
such act that of the court instead of that of the 
judge.5i 

§ 42. -Judicial and Ministerial Functions 

While the primary functions of a Judge are Judicial, 
he may be authorized or required to perform ministerial 
duties; whether a particular act of a Judge is Judicial 
or ministerial depends on the character of the act. 

The functions, powers, and duties of a judge are 
generally considered as judicial,52 although within 
limitations considered in Constitutional Law § 162, 
a judge may be authorized or required to perform 
acts of a ministerial character.53 The particular 
judicial or ministerial duties which may be required 
or authorized depend on the constitutional or statu¬ 
tory provisions granting the authority or imposing 
the requirement.54 Ministerial duties, not being in¬ 
herent, must be performed in strict accordance with 
the statute.55 


The act of a judge is ordinarily deemed judicial 
where it involves the exercise of judgment and dis- 
cretion,56 but the mere fact that an act which would 
otherwise be regarded as ministerial is performed 
by a judge or judicial officer does not make such 
act judicial in nature.57 Particular acts which have 
been held judicial in character include appointment 
of an attorney to file impeachment proceedings,®^ 
and the granting of bail;®® acts which have been 
held ministerial include appointment of an attor¬ 
ney as the judge’s representative on a recount of 
ballots,50 and the taking of a deposition.®t The 
act of a judge in taking a bond or other security 
has been regarded in some jurisdictions as a purely 
ministerial act while in other jurisdictions it has 
been regarded as a judicial act®® 

§ 43. -Ex Officio Powers 

Judges, when authorized by law, may exercise ex 
officio powers. 

Judges, when authorized by law, may exercise ex 
officio powers.®^ Thus a judge of one court may 
be an ex officio judge of another court.®® Also a 
judge may act as justice of the peace®® or commit¬ 
ting magistrate.®^ 

§ 44. Discretion 

The discretion of a Judge Is his power to select one 
of alternative courses of action proposed to him. A 
Judge Is vested with discretion as to matters beyond 


47. Iowa.—Sterritt v. Robinson, 17 
Iowa 61. 

33 C.J. p 961 note 96. 

48. Miss.—^Boon v. Bowers, 30 Miss. 
246, 64 Am.D. 159. 

49. Iowa.—Salinger v. Western Un¬ 
ion Tel. Co., 126 N.W. 362, 147 
Iow>a 484. 

Neb.—Corpus Juris q.uotea In. Solo¬ 
mon V. A. W. Farney, Inc., 286 
N.W. 254, 261, 136 Neb. 338. 

50. Cal.—^Newman’s Estate, 16 P. 
887, 75 Cal. 213, 7 Am.S.R. 146. 

16 C.J. p 816 note 28. 

51. Tex.—Wilson v. Wichita Coun¬ 
ty, 4 S.W. 67, 67 Tex. 647. 

52. N.T.—Matter of Spingam, 159 
N.T.S. 606, 96 Misc. 141. 

33 C.J. p 960 note 70. 

53. Cal.—^People v. Bush, 40 Cal. 
344. 

Oa.—^Davis v. Forrester, 2 S.E.2d 
601, 188 Ga. 73. 

Mo.—State v. Tolle, 71 Mo. 645. 

Or.—^Mannix v, Portland Telegram, 
23 P.2h 138, 144 Or. 172, 90 A.Li,R. 
55. 

Tex,—Clark v, Finley, 64 S.W. 343, 
93 Tex. 171—^Beaty v. Whitaker, 23 
Tex. 526. 


Duties of county judge are primarily 
ministerial 

Ark.—Oates v, Rogers, 144 S.W.2d 
457, 201 Ark. 335. 

54. Ala.—Bean v. Chapman, 62 Ala 

68 . 

Mo.—State v. Tolle, 71 Mo. 645. 

33 C.J. p 960 note 76. 

55. Va.—Chadduck v. Burke, 49 S. 
E. 976, 103 Va. 694. 

33 C.J. p 960 note 76. 

Act in excess of powers 
If the Judge of probate, in the 

exercise of ministerial powers as 

agent of the county, exceeds the lim¬ 
its of his powers, his acts are void. 

—^Arledge v. Chilton County, 185 So. 

419, 237 Ala. 96. 

56. IlL—^In re McGarry, 44 N.E.2d 

7, 380 Ill. 359. ! 

Distinction between judicial and 
ministerial acts generally see C.J. 
S. definition Judicial,” also 34 C. 
J. p 1179 notes 66, 57. 

57- Cal.—^People v. Bush, 40 CaL 
344. 

Ga.—Davis v. Forrester, 2 S.E.2d 601, 
188 Ga. 73. 

58. La.—In re Perez, 194 So. 774, 
194 La. 763. 

69. Ill.—^In re McGarry, 44 N,B.2d 
7, 380 Ill. 369. 
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Judicial guestioxi 

Under the constitutional mandate 
requiring every person charged with 
crime not capital to be'admitted to 
reasonable bail, the filing of bail is 
a “Judicial question.”—In re McGar¬ 
ry, supra, 

60. N.M.—Chavez v. Baca, 144 P.2d 
175, 47 N.M. 471. 

6L Or.—^Mannix v. Portland Tele- 
gram, 23 P.2d 138, 144 Or. 172, 90 
A.L.R. 55. 

62. S.C.—Williams v. Weeks, 48 S.E. 
619. 70 S.C. 1. 

33 C.J. p 960 note 77. 

63. Ky.—Commonwealth v. Tilton, 
63 S.W. 602, 111 Ky. 341, 23 Ky.L. 
753. 

33 aj. p 960 note 78. 

64. Ky.—Corpus Juris cited in. 

Stewart v. Sampson, 148 S.W.2d 
278, 282, 285 Ky. 447. 

65. La.—Segur v. Pellerin, IS La. 
63, 

33 C.J. p 961 note 3. 

66. Pa.—^Respublica v. Cobbet, 3 
Teates 93. 

67. Pa.—Commonwealth y, Ransley, 
26 Pa.Dist 1043. 

33 €.J« p 961 note 5* 
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the scope of absolute legal obligation, and he should ex¬ 
ercise his discretion in compliance with the dictates of 
his conscience and without arbitrary or capricious ac¬ 
tion. 

Broadly stated, the judicial discretion of a judge 
is the option which he may exercise either to do or 
not to do that which is proposed to him that he 
shall do; choosing between the doing and not do¬ 
ing of a thing, the doing of which cannot be de¬ 
manded as an absolute right of the party asking it 
to be done; the exercise of the right legally to de¬ 
termine between two or more courses of action.^^ 
As to matters not falling within the scope of abso¬ 
lute obligation, a judge may®^ and should*^® exer¬ 
cise discretion in the performance of his functions, 
which discretion as applied to procedural matters 
involves an equitable decision as to what is just 
and proper procedure under the circumstances dis¬ 
closed.*^^ An appeal to a judge’s discretion is an 

appeal to his judicial conscience, and its valid 

exercise connotes direction by the reason and con¬ 
science of the judge to a just result, taking ac¬ 
count of the law and the particular circumstances 
of the case, and precludes capricious or arbitrary 
action. 74 


§ 45. Delegation of Powers 

The general rule requires a Judge to exercise his ju¬ 
dicial authority in person without delegation to another. 
Litigants are entitled to have their cases tried before 
the duly chosen judge of a court, but may not select any 
particular judge thereof. 

In accordance with the general rule as to delega¬ 
tion of powers by the judiciary, as discussed in Con¬ 
stitutional Law § 166, a judge may not delegate his 
judicial authority to another but must exercise it 
in person.75 Litigants have the right to have their 
cases tried before a court held by a judge duly 
chosen to discharge the judicial functions of the 
court,73 but they have no right to have their cases 
tried before any particular judge.77 

§ 46. Extent and Limits of Powers 

The powers, duties, and functions of a judge are de¬ 
fined by law, and generally speaking his function is to 
hear and determine controversies between litigants with¬ 
out personal bias and to take appropriate judicial ac¬ 
tion when his Judgment Is properly invoked. 

The jurisdiction and powers of a judge extend 
and are limited to those fixed by law.78 Beyond 


68. Ark.—Corpus Juris quoted in 
Axley V. Hammock, 50 S.W.2d '608, 
610, 185 Ark. 939. 

Ind.—^Neal v. State, 14 K.E.2d 590, 
214 Ind. 328—^McParlan v. Fowler 
Bank City Trust Co., 12 N.E.2d 752, 
214 Ind. 10. 

R.I.—Roy V. Tanguay, 131 A. 553. 
Tex.—Koll V. State, 157 S.W.2d 377, 
143 Tex.Cr. 104—Corpus Juris 
quoted ia Pace v. Olvey, Civ.App., 
282 S.W. 940, 942. 

IS C.JT. p 113a notes 4'1—46. 

Other definitioiis 

(1) This authority may be said, 
in a general way, to be the power 
of the judge to rule and decide as 
his best judgment and sound discre¬ 
tion may dictate.—Corpus Juris 
quoted iu State v. Ferranto, 148 N.E. 
262, 364, 112 Ohio St 667—18 C.J. p 
1135 note 49. 

(2) It is a liberty or privilege al¬ 
lowed a judge within the confines of 
right and justice, but independent of 
narrow and unbending rules of posi¬ 
tive law, to act in accordance with 
what is fair and equitable under the 
circumstances and as discerned by 
his wisdom, guided by the principles 
of law. 

Mo,—Grarr v. Nelson, 148 S.W. 417, 
166 Mo.App. 51. 

N.T.—McMahon v. State. 19 N.T.S. 
2d 639, 173 Misc. 1004. 

Xnvldlous sense 

The discretion of a judge has been 
referred to in an invidious sense, by 
Liord Camden, as the law of tyrants, 
always unknown, different to differ¬ 


ent men, casual in character, and 
tending to vary with the temper and 
constitution of the judge.—Deino v. 
Market St. Ry. So., CC.A.Cal., 124 
P.2d 965. 

69. AJa.—^Woods v. Wood, 122 So. 
835, 219 Ala. 523. 

La,—Colonial Homes Realty & In¬ 
vestment Co. V. Sample, 66 So. 794, 
136 La. 212. 

33 C.J. p 961 note 6. 

The chancellor is invested with 
broad discretion in the exercise of 
his functions.—^Eldridge v. Eldridge, 
Tex.Civ.App., 259 S.W. 209. 

7<X Okl.—^Deninger v. Gossom, 149 
P. 220, 46 Okl, 596. 

71. R.I.—Roy V. Tanguay, 131 A. 
553. 

72. N.Y.—People v. Marinelli, 37 N. 

T.S.2d 321, 265 App.Div. 821— 

Hughes V. Cashin, 54 N.Y.S.2d 437, 
184 Misc. 757. 

73. N.J.—Brandon v. Board of 
Com’rs of Town of Montclair, 11 
A.2d 304. 124 N.J.Law 135, affirmed 
15 A.2d 598, 126 N.J.Law 367. 

74. Ala.—-Woods v. Wood, 122 So. 
835, 219 Ala. 523. 

Ariz.—In re Welisch, 163 P. 264, 18 
Ariz. 617. 

Fla.—^Dixie Music Co. v. Pike, 185 
So. 441, 135 Fla, 671. 

N.Y.—In re Bond’s Guardianship, 297 
N.Y.S. 493, 2^51 App.Div. 651—In 
re Martin, 11 N.Y.S.2d 607, 170 
Misc. 919. 

N.C.—Sykes v. Blakey, 200 S.B, 910, 
215 N.C. 61. 

1008 


Personal view excluded 
“Discretion does not mean the ar¬ 
bitrary will or merely individual or 
personal view of the judge.”—State 
V. District Court of Jefferson County, 
238 N.W. 290, 294, 213 Iowa 822. SO 
A.L.R. 339. 

“Abuse of discretion” in relation 
to the exercise of judicial power im¬ 
plies arbitrary action or capricious 
disposition under the circumstances, 
at least an unreasonable and unfair 
decision.—Kentucky Nat. Park Com¬ 
mission ex rel. Com. v. Russell, Ky., 
191 S.W.2d 214. 

75. XJ.S.—Corpus Juris cited In. 
Nolde & Horst Co. v. Helvering, 
App.D.C., 122 F.2d 41, 42. 

Fla.—Corpus Juris cited in State v. 
Dewell, 179 So. 69o, 700, 131 Fla. 
566. 

33 C.J. p 961 note 13, p 962 note 14, 

76. Ind.—State v. Noble, 21 N.E. 
244, 118 Ind. 350, 4 L.R.A. 101, 10* 
Am.S.R. 143. 

33 C.J. p 962 note 15. 

77. Mont—State v. Bailey, 44 P.2d'. 
740, 99 Mont. 484. 

33 C.J. p 962 note 16. 

Maneuvering case before particn-^ 
lar judge, or endeavoring to dO' so, 
has been termed a practice not to be 
commended.—Hilton v. Mack, 15 N. 
Y.S.2d 187, 267 App.Div. 709, appeal 
dismissed 24 N.E.2d 506, *281 N.Y.. 
88L 

78. N.C.—Collins v. Wooten, 193 S.. 
B. 385, 212 N.C. 359. 
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that he cannot act nor is he required to do so.^® 
Ordinarily it is not within the power of litigants 
to invest a judge with any jurisdiction or power not 
conferred on him by law,^^ especially against the 
prohibitions of a law designed primarily for the 
general interests of justice rather than merely for 
the protection of particular litigants.S2 The func¬ 
tion of a judge is to determine controversies be¬ 
tween litigants,83 and he is not an adjunct or ad¬ 
viser, or an investigating instrumentality, of other 
agencies of government.84 

It is the duty of a judge to exercise the judicial 
functions duly conferred on him by law,85 to expe¬ 
dite the business of his court,86 and to act regard¬ 
less of his feelings or sentiments,87 and he cannot 
relieve himself of that duty, nor can he divest him¬ 
self of jurisdiction, by an arbitrary dismissal of the 

Tex.—^Warner v. Buckley, Civ.App., 

42 S.W.2d 116. 

33 C.J. p 962 note 17. 

Judffe of statutory court, as dis¬ 
tinguished from a constitutional dis¬ 
trict court, may exercise no powers 
other than those conferred by the 
statute establishing such court.— 

McCarty v. McCarty, Tex.Civ.App., 40 
S.W.2d 165, error dismissed, Com. 

App., 61 S.W.2d 1115. 

Iieglslative sanctiou 
The article of the code of practice 
declaring that judges shall possess 
the powers necessary for the exer¬ 
cise of their respective jurisdictions, 

Independently of express law, by 
necessary implication gives legisla¬ 
tive sanction to the exercise of those 
•powers.—Rlggin v. Watson-Aven Ice 
Cream Co., 188 So. 144, 192 La. 469. 

Coustitutional requirexueuts as to 
residence do not confer any jurisdic¬ 
tion on a judge.—Collins v. Wooten, 

193 S.E. 385, 212 N.C. 359. 

“Jurisdiction” 

The word “jurisdiction” in a code 
provision that all judges possess 
powers necessary for exercise of 
their respective jurisdictions means 
the power of him who has the right 
of judging.—Gliptis v. Fifteen Oil 
Co., 16 So.2d 471, 204 La. 896. 

79. Mich.—Sanders v. Evening 
News Ass'n, 21 N.W.2d 152. 

33 0.J. p 962 note 18. 

80. La.—Colonial Homes Realty Co. 

V. Sample, 66 So. 794, 136 La. 212. 

81. N.T.—Oakley v. Aspinwall, 3 N. 

Y. 547—Owasco Lake Cemetery v. 

Teller, 96 N.T.S. 985, 110 App.Div. 

450. 

82. N.T.—Oakley v. Aspinwall, 3 N. 

Y. 547. 

83. N.Y.—In re Richardson, 160 N. 

E. 655, 247 N.T. 401—^Application 
of Little, 44’ N.T.S.2d 456. 

84. N.Y.—In re Richardson, 160- N. 

48 C.J.S.-64 


proceeding.88 If he considers that there are, any 
defects in the proceedings, it has been held that it 
is his duty to call the attention of counsel thereto, 
in order that they may be corrected by amend¬ 
ment,8^ and not arbitrarily to refuse to try the 
cause by reason thereof.^® Before some interested 
party invokes the judgment of a judge in a legal and 
proper manner, however, he has no power to act.3i 
In the absence of statutory provision therefor, a 
judge may not give an advisory opinion on any sub¬ 
ject,92 as it is his province to decide questions in 
court on pleadings or motion papers.®^ 

While a judge is not a mere umpire and has a 
duty to see that his decrees are duly executed,94 
he may not act in the dual capacity of judge and ad- 
vocate,95 and, in the exercise of his judicial fimc- 
tions, he must act fairly and impartially.96 It is 

87. U.S.—Sanders v. Allen, D.C.Cal., 
58 F.Supp. 417. 

Mont.—Hill V. Nelson Coal Co., 104- 
P. 876, 40 Mont. 1. 

Pa.—In re Hanover Tp. School Di¬ 
rectors, 137 A. 811, 290 Pa. 95. 
Personal predelictions 
Judge cannot act in accordance- 
with personal wishes or desires, but 
must determine what law is applica¬ 
ble and apply law to facts.—State v. 
Shumaker, 157 N.E. 769, 200 Ind. 623,. 
58 A.L.R. 954, supplemented and re¬ 
hearing denied 162 N.E. 441, 200 Ind. 
623, 58 A.L.R. 954. 

88. Cal.—Scott V. Shields, 96 P. 385, 

8 Cal.App. 12. 

Judge's right to disqualify himseir 
see infra § 93. 

89. Nev.—State v. Murphy, 85 P- 
1004, 29 Nev. 149. 

90. Nev.—State v. Murphy, supra. 

91. Utah.—Utah Assoc, of Credit 
Men V. Bowman, 113 P. 63, 38 Utah. 
326, Ann.Cas.l913B 334. 

92. N.J.—In re Requests to Judges- 
in Chancery for Advisory Opinions,- 
137 A. 151, 101 NJ.Eq. 9. 

Pnnction of attorneys 
Giving advice is business of attor¬ 
neys and counselors at law, and not 
of a judge.—In re Requests to Judg¬ 
es in Chancery for Advisory Opin¬ 
ions, supra. 

93. N.J.—In re Requests to Judges, 
in Chancery for Advisory Opinions,, 
supra. 

94- Ky.—Evans v. Hum-phrey, 135 S. 

W.2d 915, 281 Ky. 254. 

Ohio.—General Motors Corp. v. Unit¬ 
ed Elec. Radio & Mach. Workers: 
of America, C. I. Oi, Local 717, 17" 
Ohio Supp. 19. 

95. Ky.—Evans v. Humphrey, 135 S- 
W.2d 915, 281 Ky. 25'4. 

96. Ky.—Evans v. Humphrey, su.- 
pra. 

33 C.J. p 962 nota 2Jk. 


B. 655, 247 NT. 401—Application 
of Little, 44 NT.S.2d *456. 

Judge as authorized to conduct in¬ 
vestigation for promotion of jus¬ 
tice see infra § 50. 

85. Cal.—^Austin v. Lambert, 77 P. 
2d 849, 11 Cal.2d 73, 115 A.L.R. 
849. 

Fla.—State ex rel. Palmer v. Atkin¬ 
son, lo6 So. 726, 116 Fla. 366, 96 
A.L.R. 639. 

Pa.—Commonwealth ex rel. Duff v. 

Keenan. 83 A.2d 244, 347 Pa. 574. 
Tex.—Heyn v. Massachusetts Bond¬ 
ing & Insurance Co., Civ.App., 110 
S.W.2d 261, error dismissed. 

33 C.J. p 962 note 24. 

Duty to sit 

(1) Regularly elected judicial of¬ 
ficer not disqualified to sit in given 
case is under duty, which cannot be 
delegated or repudiated, to sit— 
State ex rel. Murray v. Weems, 29 P. 
2d 942, 167 Okl. 355—Edwards v. 
Carter, 29 P.2d 605, 167 Okl. 282. 

(2) A judge should not step aside 
from any case merely because a liti¬ 
gant prefers some other judge.—U. 
S. V. Pendergast, D.C.Mo., 34 F.Supp. 
269. 

Expression of opixdon 

Judge may and should express his 
opinion on matters before his court, 
even though he has not heard the 
relevant testimony and his opinion 
is not controlling.—Commonwealth 
V. Shawell, 191 A. 17, 325 Pa. 497. 

86. Ind.—State ex rel. Thompson v. 
Marsh, 64 N.B.2d 293. 

Duty to both litigants and public 
requires a judge to expedite the 
business of his court, and, where at¬ 
torneys are not diligent in their cli¬ 
ents’ interests, judge may set a 
matter for hearing on proper notice 
and insist on its disposition on day 
set.—State ex rel. Thompson v. 
Marsh, supra. 
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his duty to render a righteous and an honest judg¬ 
ment, without suspicion of unfairness,and to do 
so without unreasonable delay.^S a judge may 
grant relief from a void or voidable judgment or 
order made by himself. 

Court attendants, assistants, clerks, stenographers, 
etc, A judge has no power to appoint deputies and 
assistants to himself and to pay them out of fees 
collected by him.^ It has been held, however, that 
a judge has inherent power to employ a stenogra¬ 
pher to tj’pewrite his opinions,^ and to appoint a 
stenographer to assist him in chambers in the per¬ 
formance of the duties of his office.^ Under a stat¬ 
ute so providing, the judge may have the duty to 
collect fees due constables as costs and to pay them 
a pro rata share of the costs in a proper case.^ 

§ 47. - After Expiration of Term 

Generally, a judge has no authority to perform Ju¬ 
dicial functions after expiration of his term of office; 
but, where he holds office until the qualification of his 
successor, his Judicial acts performed after expiration 
of the specified term and before the qualification of a 
successor are valid; and, if a judge succeeds himself, 
he may continue to exercise the powers of his office. 

Generally speaking, except as it may be otherwise 
provided by law, a judge’s power to exercise judi¬ 
cial functions ceases with the expiration of his term 
of office and thereafter any uncompleted business 
is left for his successor in office, as discussed infra 


§ 56; and the consent of the parties cannot confer 
power or jurisdiction on a judge after the expira¬ 
tion of his term of office.® At least in the absence 
of statutory authorization, his judicial acts done aft¬ 
er the qualification of his successor,^ or after his 
own term of office has expired,^ are void, and should 
be set aside,^ although they are done pursuant to 
orders of court.^® On the other hand, where a 
judge is selected to hold office for a specified term 
and until his successor is selected and qualified, his 
judicial acts performed after the expiration of the 
specified term and before the qualification of his 
successor are validA^ After his resignation a judge 
may not be compelled to perform judicial duties.^^ 

It has been held that it is not within the power 
of the legislature to authorize a judge to perform 
a judicial act after his term of office has expired,^^ 
but he may be authorized to perform an act which 
is not a judicial one.^^ A statute, authorizing an 
outgoing judge to carry to final determination all 
causes on the actual trial of which he has entered 
during his term of office, has been enforced without 
questioning its constitutionality.^® In any event a 
judge after expiration of his term of office has only 
such power and authority over cases theretofore 
tried by him as are conferred by the statute.^® 

Where a judge succeeds himself, he continues to 
exercise the powers lodged in the court,^7 and the 


liUierent risTlit 

Accused's right to have an impar¬ 
tial judge preside at trial is inher¬ 
ent in the common law.—Wilson v. 
State, 51 N.E.2d 848, 222 Ind. 63. 

97. N’.Y.—People v. Suffolk Com¬ 
mon Pleas, 18 Wend. 550. 

33 C.J. p 962 note 31. 

98. Idaho.—^McGary v. Steele, 110 
P. 448, 20 Idaho 753. 

99. Mont—State v. Fourteenth Ju¬ 
dicial Dist Ct. 152 P. 753, 51 
Mont. 310. 

1. Tex.—Bexar County v. Davis, 
Civ.App., 223 S.W. 558. 

2. Pa.—Rosenthal v. Duzerne Coun¬ 
ty, 12 Pa.Dist 738. 

3. Pa.—In re Surcharge of County 
Commissioners, 12 Pa.Dist. & Co. 
471. 

4. Ala.—Culver v. Sparkman, 149 
So. 877, 25 Ala.App. 544. 

5. Conn.—^De Lucia v. Home Own¬ 
ers* Loan Corporation, 35 A.2d 868, 
130 Conn. 4S7. 

N.M.—Chavez v. Baca, 144 P.2d 175, 
47 N.M. 471. 

33 C.J. p 963 note 39. 

Besettlemeut of order 

A judge was without authority, 
after the expiration of his term of 
office, to resettle an order made 


him during his term.—Rubin v. 
Dairymen’s League Co-op. Ass’n, 34 
N'.Y.S.2d 443, 264 App.Div. 749. 

6. CaL—Kurtz v. Cutler, 172 P. 590, 
178 Cal. 178. 

7. Mo.—State v. Perkins, 40 S.W. 
•650, 139 Mo. 106, 

33 C.J. p 963 note 42. 

8. Conn.—De Lucia v. Home Own¬ 
ers* Loan Corporation, 35 A2d 868, 
130 Conn. 467. 

33 C.J. p 963 note 43. 

Extension of time as judicial act 
Determination of whether good 
cause is shown for extension of time 
for taking an appeal or for filing re¬ 
quest for a finding and a draft find¬ 
ing requires exercise of judicial dis¬ 
cretion, which, in absence of statu¬ 
tory authority, cannot be performed 
by town judge who has ceased to 
hold office.—^De Lucia v. Home Own¬ 
ers* Loan Corporation, supra. 

9. Mont.—^Marcellus v. Wright, 202 
P. 381, 61 Mont 274. 

10. Ill.—W'aite V. People, 81 N.E. 
837, 228 Ill. 173. 

11. Ind.—Oppenheim v. Pittsburgh, 
Cincinnati & St Louis R. Co., 85 
Ind. 471. 

Mo.—State v. Perkins, 40 S.W. 650, 
139 Mo. 106. 


12. Idaho.—Boise-Kuna Irr. Dist v. 
Hartson, 285 P. 456, 48 Idaho 572. 

13. Wash.—Hallam v. Tillinghast 
52 P. 329, 19 Wash. 20. 

Power of legislature to define duties 
and functions of judges generally 
see supra § 40. 

14. Conn.—Todd v. Bradley, 117 A. 
80S, 97 Conn. 663. 

33 C.J. p 963 note 51. 

15. N.J.—^Vanriper v. Dubron, 81 A. 
433. 82 N.J.Law 26. 

33 C.J. p 963 note 52. 

18. Ala.—Bynum v. Southern Build¬ 
ing & Doan Ass’n, 168 So. 587, 232 
Ala. o’62. 

Statute inapplicable to unspecified 
Judges 

The statute authorizing judges of 
certain courts, after ceasing to hold 
office, to dispose of matters relating 
to appeal cases as if they were still 
judges, does not apply to judges of 
town courts not specified therein.— 
De Lucia v. Home Owners* Loan Cor¬ 
poration, 35 A2d 868, 130 Conn. 467. 
17. Cal.—^Bartholomae Oil Corpora¬ 
tion V. Superior Court of San 
Francisco, 117 P.2d 674, 18 CaL2d 
726. 

33 C.J. p-963 note 46. 

Powers «)f successor judges general¬ 
ly see infra $ <56. 
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circumstance that his succeeding term is the result 
of an appointment, rather than a reelection, even 
though preceded by a brief period of non judicial 
activity, does not necessarily preclude application 
of such rule.^S He may render judgment on a cause 
heard by him during his previous term.^9 

The elevation of a judge to a higher court termi¬ 
nates his right to exercise any of the functions of 
the judge of the lower court.^O xhe jurisdiction of 
a judge which is lost by his temporary appointment 
as member of an appellate court is restored on revo¬ 
cation of such appointment.^! 

Concerning property of office. It is the duty of 
a judicial officer on the expiration of his term to 
surrender to his successor the property of the office 
which the law commits to his custody.^^ 
is merely ministerial.^s The person holding the 
certificate of election being prima facie the officer 
is prima facie entitled to the records of the office 
in advance of the result of an election contest.^^ 

Filing findings. According to some decisions a 
judge cannot file a finding of facts after his term 
has expired but there is also authority to the 
contrary.26 Where the judge has done all that is 
required of him in respect of findings before expira¬ 
tion of his term of office, but the findings are filed 


after expiration of the term due to dilatoriness on 
the part of the court stenographer, the findings are 

valid and effectual.^^ 

§ 48. -At Chambers or in Vacation 

a. In general 

b. Extent of authority 

c. Effect and validity of acts 

d. Particular matters 

a. In General 

Ordinarily a judge must transact judicial business in 
open court during term time, and he may transact such 
business at chambers or in vacation only to the extent 
authorized by organic or statutory law. 

The prevailing rule is that all judicial business 
must be transacted in term timers and in court 
and a judge in vacation^® or at chambers^! cannot 
transact judicial business unless authorized by stat- 
ute.22 When the power is given to the judge of 
a court, as contradistinguished from the court it¬ 
self, he may exercise this power in chambers^S or 
in vacation.24 A judge sitting in court may treat 
the courtroom as his chambers and dispose of cham¬ 
bers business therein.35 

Pursuant to constitutional and statutory powers 
conferred on them, however, judges may act in26 
or at chambers.27 In the absence of constitutional 


18. Cal.—Bartholomae Oil Corpora¬ 
tion V. Superior Court of San 
Francisco, supra. 

19. Cal.—Gartlan v. Hooper, 170 P. 
1115, 177 Cal. 414. 

Wash.—Diking* Dist. No. 2 of Pend 
Oreille County v. Calispel Duck 
Club. 118 P.2d 780, 11 Wash.2d 
131. 

2a Tenn.—<OorpTis Juris quoted in 
Larkey Lumber & Wrecking Co. v. 
Byrnes, 181 S.W.2d 361, 362, 181 
Tenn. 405. 

33 C.J. p 963 note 48. 

21. N.Y.—Irving Nat. Bank v. Moy- 
nihan, 79 N.T.S. 528, 78 App.Div. 
141—^Kane v. Hutkoff, 78 N.T.S. 
262, 3S Misc. 678, reversed on oth¬ 
er grounds 81 N.T.S. 85, 81 App. 
Div. 105. 

22. Minn.—Crowell v. Lambert, 10 
Minn. 369. 

33 C.J. p 963 note 53. 

23. Ala.—Thompson v. Holt, 52 Ala 
491. 

Enforcement of duty by mandamus 
see the C.J.S. title Mandamus § 
72, also 33 C.J. p 964 note 56. 

24. Minn.—Crowell v. Lambert, 10 
Minn. 369. 

25. Mich.—^Ells V. Rector, 32 Mich. 
379. 


Wash.—Watt v. O’Brien, 33 P. 969, 
6 Wash. 415. 

64 C.J. p 1271 note 72. 

Rendition of judgment after expira¬ 
tion of judge’s term of office see 
the C.J.S. title Judgments § 16, 
also 33 C.J. p 964 notes 57i 6D-63, 
34 C.J. p 67 notes 96—98. 

26. Tex.—Storrie v, Shaw, 75 S.W. 
20, 96 Tex. 618. 

33 C.J. p 964 note 59—64 C.J. p 1271 
note 71. 

FLndiug for appeal 

The- mere making of a finding for 
an appeal is a clerical act which 
may properly be made by a judge 
who, after hearing and deciding case, 
had ceased to hold office.—^De Lucia 
V. Home Owners’ Loan Corporation, 
35 A.2d 868, 130 Conn. 467. 

27. Mont.—^Hoppin v. Lang, 241 P. 
636, 74 Mont,'558. 

28. Mo.—^Workman v. Turner, App., 
283 S.W. 61. 

33 O-J* P 964 note 67. 

29. Iowa.—State v. Rime, 226 N.W. 
925, 209 Iowa 864. 

■S3 C.J. p 964 note 68. 

Validity of judgment rendered at 
chambers or in vacation see Judg¬ 
ments § 16. 

Motions and orders in vacation or 
at chambers see the C.J.S. title 
Motions and Orders § 6, also 15 
C.J. p 815 note 2’5-p *816 note 26; 

1011. 


3S C.J. p 964 notes 65, 66: -42 C.J. 
P 472 notes 32-39. 

30. Iowa.—Carey v. District Court 
of Jasper County. 285 N.W. 236, 
226 Iowa 717. 

33 C.J. p 964 note 69. 

Fending matters 

When the six months* period dur¬ 
ing which a judge is regularly hold¬ 
ing the courts of a district expires, 
his jurisdiction in all matters pend¬ 
ing in the district terminates, except 
in the matter of settling cases on 
appeal and the like.—Jeffreys v. Jeff¬ 
reys, 197 S.B. 8, 213 N.C. 531. 

31. S.C.—Pates & Allen Co. v. Bow¬ 
en, 89 S.E. 35-6, 104 S.C. S90. 

33 C.J. p 964 note 70. 

32. Iowa.—State v. Rime, 226 N.W. 
925, 209 Iowa 864. 

33. Ga.—Chapman v. Chattooga Oil 
‘Mill Co., 96 S.B. 579, 22 Ga.App. 
446. 

34. Ga.—Chapman v. Chattooga Oil 
Mill Co., supra. 

35. Ont.—Sarnia Agricultural Impl. 
Mfg. Co. V. Perdue, 11 Ont.Pr. 224. 

3a Ala.—Ex parte State, 76 So. ‘327, 
200 Ala, 15. 

Fla.—Clements v. State, 40 So. 432, 
51 Fla. 6. 

33 C.J. p 965 note 77. 

37. Ariz.—^Fagenberg v. Denny, 112 
P.2d 581, 57 Ariz. 188. 
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inhibition,38 the legislature may confer on judges 
the power to perform judicial acts in vacation or at 
chambers.38 Where provisions of positive law con¬ 
ferring judicial power fail to prescribe to the con¬ 
trary, they do not abrogate any of the powers ex¬ 
ercised at chambers by the judges prior to their 
adoption.'^® In some jurisdictions, however, by 
force of the constitution or statutes, a judge cannot 
exercise any power out of term time*^ or at cham¬ 
bers,^ 2 except that which is expressly granted, 
W’here the court is made up of several divisions 
presided over by separate judges, the legislature 
may invest each judge with all the powers of the 
court to be exercised in vacation.'*3 A statute pro¬ 
viding that courts shall always be open for certain 
purposes does not repeal statutes conferring on 
judges certain powers to be exercised in vacation 
or at chambers.'*^ Statutes conferring powers to 
be exercised in vacation do not apply to suits pend¬ 
ing at the time of their adoption.'*^ If a statute 
confers power on a court, as distinct from a judge, 
to hear proceedings at vacation or at chambers, the 
judge has no jurisdiction to entertain such mat- 

ters.**® 

Inferior judges, W’ithin its constitutional limi¬ 
tations, the legislature may confer on inferior judg¬ 
es the vacation powers which superior judges are 
authorized to exercise,and the judges may exer¬ 
cise such power, notwithstanding the application 
might have been made to a superior judge.'*3 Un¬ 
der such a statute, the inferior judge is not vested 
with any power which the superior judge could ex¬ 
ercise by reason of any other office than that of 


judge,^3 and the former is invested only with the 
powers which the latter exercised at common law.50 

Stipulation of parties. It is generally held that 
in the absence of authority of law the mere consent 
of the parties cannot confer on a judge power to 
transact judicial business in vacation but there 
is also authority to the effect that with the consent 
of the parties a judge may transact judicial busi¬ 
ness in vacation's or at chambers,53 and in some 
jurisdictions by force of constitutional or statutory 
provisions a judge may, with consent of the parties, 
exercise in vacation^^ or at chambers^s judicial 
powers which ordinarily could be exercised only in 
open court during term time. 

b. Extent of Authority 

The powers of a Judge acting In vacation or at cham¬ 
bers are ordinarily limited to such acts as will expedite 
and facilitate judicial business pending in court; gen¬ 
erally such powers must be exercised within the state 
and the district or other territory within which the 
Judge is authorized to act, although he may be permit¬ 
ted to take action in a county other than that in which 
suit is pending. 

A judge, when acting out of court, is an officer of 
limited jurisdiction.56 Generally speaking, the pro¬ 
visions of law conferring powers on judges at cham¬ 
bers have application only to cases and proceedings 
vrhere jurisdiction has regularly been obtained 7 
and the power or authority of a judge at chambers 
or in vacation ordinarily is incident to, and grows 
out of, the jurisdiction of the court itself.58 It is 
not an original power or authority to be exercised 
independent of the court.®3 It follows that the ju¬ 
risdiction of a judge on such occasions cannot go 


Keb.—Morrill County v. Bliss, 249 
N.W. 98, 125 Neb. 97, 89 A,’L.R. 
932. 

33 C.J. p 965 note 78—25 C.J. p 981 
note 41 [c]. 

Statutory duty 

Under Civ. Prac. Act § 65, it is the 
duty of a Justice of the supreme 
court, when not engaged in holding 
court, to “transact such Judicial 
business as may be done out of 
court"—People v. Jackson, 199 N.T. 
S. 870, 205 App.Div. 202. 

38. Mo.—State v. Woodson, 61 S.W. 
252, 161 Mo. 444. 

33 C.J. p 965 note 79. 

39. Puerto Rico.—Iturrino v. Itur- 
rino, 24 Puerto Rico 71. 

33 C.J. p 9*65 note 80. 

40. Wis.—Wisconsin Industrial 
School for Girls v. Clark County, 
79 N.W. 422, 103 Wis. 651. 

33 C.J. p 965 note 81. 

41. Ga.—Tucker v. Huson Ice & 
Mach. Works, 82 S.B. 496, 142 Ga. 
83. 


42. Cal.—Carpenter v- Nutter, 59 P. 
301, 127 Cal. 61. 

33 C.J. p 965 note 83. 

43. Mo.—State v. Eggers, 64 S.W. 
498, 152 Mo. 485. 

44. S.D,—Black Hills Flume & Min. 
Co. V. Grand Island & W. C. R. Co., 
51 N.W. 342, 2 S.D. 546. 

45. N.T.—Matter of Hicks, 2 Code 
Rep. 128, 4 How.Pr. 316. 

46. Ark.—-Miller v. Tatum, 279 S.W, 
1002, 170 Ark. 152. 

33 C.J, p 965 note 87. 

47. Wis.—In re Gill, 20 Wis. 686— 
Marvin v. Titsworth, 10 Wis. 320. 

48. N.T.—Jackson v. Jackson, 3 
Cow. 73. 

49. N.T.—^Dooley's Case, 8 Abb.Pr. 
188. 

Sa Mich.—De Myer v. McGonegal, 
32 Mich, 120. 

33 C.J. p 967 note 26. 

51. N.M.—Staab v. Atlantic & Pa¬ 
cific R. Co., 9 P, 381, 3 N.M. 606. 
33 C.J. p 965 note 89. 
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52. La.—City of New Orleans v. 
Gauthreaux, 32 La.Ann, 1126, 

33 C.J. p 965 note 88. 

53. Wis.—Beach v. Beckwith, 13 
Wis. 21. 

33 C«J. p 965 note 88. 

54. Iowa.—^Hattenback v. Hoskins, 
12 Iowa 109. 

33 C.J. p 965 note 90. 

55. Ga.—City of Camilla v. Norris, 
67 S.E. 940, 134 Ga. 351. 

Tenn.—Roller v. Burrow, 175 S.W. 
2d 637, 180 Tenn. 380, rehearing 
denied 177 S.W.2d 547, 180 Tenn. 
380. 

33 C.J. p 965 note 90. 

50. N.T.—^Bangs v. Selden, 13 How. 
Pr. 374. 

57. Mont.—State v. Fourteenth Ju¬ 
dicial Dist. Ct., 152 P. 753, 51 
Mont 310. 

5& U.S,—Garcia v. Sanford, B.C. 

Ga., 62 F.Supp. 658. 

33 C.J. p 966 note 95. 

I 59. U.S.—Garcia v. Sanford, supra. 
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beyond the jurisdiction of the court to which he 
belongs.®^ His jurisdiction and power are fixed by, 
and limited to, those granted by law.^i 

At common law the power is a very limited one, 
such as is ordinarily conducive to the facilitation of 
business actually pending in court.®2 Exclusive of 
those powers which judges exercised at common 
law at chambers and in vacation, a judge may ex¬ 
ercise only such judicial functions as are expressly 
authorized by constitution or statute,and he must 
always act with due regard for the limits thereof.®^ 
The courts will not read into the enabling statute 
limitations and restrictions not expressed therein, 
and they are powerless to adopt any rules limiting 
the exercise of the powers conferred by statute.^® 
The jurisdiction granted at chambers under some 
statutes has been said to be for the purpose of ex¬ 
pediting causes,®*^ and to approximate, witliin de¬ 
fined limits, the same jurisdiction as that provided 
for causes regularly heard in term,68 and it has 
been broadly held that a judge at chambers has pow¬ 
er to do everything to promote and speed justice 
to the parties except conduct an actual trial on the 

merits.69 

Action pursuant to stipulation. While acting un¬ 
der a stipulation authorizing him to perform certain 


duties in vacation, as discussed supra subdivision a 
of this section, a judge must comply strictly with 
the terms of the stipulation, or his acts will be 
void;*® and, where by stipulation he may alter the 
time and place for hearing a motion, a special judge, 
holding court in his stead at the time and place 
named, has no authority to continue the motion 
but an order of continuance by the original trial 
judge is valid. 

Territorial limitation. A judge being bound to 
exercise his judicial power within the territorial 
limits of his state as discussed infra § 59, cannot 
exercise his chambers powers when outside of the 
state.'*8 The general vacation or in chambers pow¬ 
ers of a regular judge usually may be exercised any¬ 
where within the district,and they may be ex¬ 
ercised in a county other than that in which the 
action is pending, ^5 or in which a crime vras com¬ 
mitted.'^® Under the practice in some jurisdictions, 
however, vacation or in chambers powers of a judge 
may be exercised only within his judicial district, 
although, under the practice in other jurisdictions, 
in the absence of any prohibition, a judge may ex¬ 
ercise his vacation or in chambers powers within 
the state or territory wherein he is authorized to 
act but outside the territorial limits of the district.^® 
Under some statutes, on stipulation of the parties, 


Ind.—In re Talbott, 108 N.B. 240, 53 
Ind.App. 426. 

60. Ind.—In re Talbott, supra. 

Ohio.—Pittsburgh, Port Wayne & 

Chicago R. Co. v. Hurd, 17 Ohio St. 
144. 

61. Pla.—State v. Phillips, 59 So. 
241. 64 Fla. 105. 

62. U.S.—Garcia v. Sanford, D.C. 
Ga., 62 P.Supp. 658. 

Me.—Moreland v, Vomilas, 144 A. 

652, 127 Me. 493. 

33 C.J. p 966 note 99. 

63. U.S.—Garcia v. Sanford, D.C. 
Ga., 62 P.Supp. 658. 

Miss.—^White v. State, 188 So. 8, 185 
Miss. 307. 

Nev.—^Kline v. Vansickle, 217 P. 583, 
47 Nev. 139. 

Vt.—Leonard v. Willcox, 142 A 762, 
101 Vt. 195. 

33 C.J. p 966 note 1. 

TTnder statutes govexniug rotation 
of judges, the judge assigned to a 
district has jurisdiction of all in 
chambers matters arising in the dis¬ 
trict, within the .period of his assign¬ 
ment.—Ridenhour v. Ridenhour, 35 
S.B.2d 617, 225 N.C. 508. 

64. N.Y.—Bangs v. Selden, 13 How. 
Pr. 374. 

W.Va.—Keller v. Keller, 52 S.B. 318, 
58 W.Va. 325. 

85. N.Y.—Delaney v, Brett, 51 N.Y. 
78. 


66. N.Y.—Lakey v. Cogswell, 3 Code 
Rep. 116. 

67. Tenn.—Roller v. Burrow, 175 S. 
W.2d 537, 180 Tenn. 380, rehearing 
denied 177 S.W.2d 547, 180 Tenn. 
380. 

68. Tenn.—^Roller v. Burrow, supra. 
09. U.S.—In re American Home 

Furnishers’ Corporation, C.C.AVa., 
296 P. 605, certiorari dismissed 45 
S.Ct. 122, 266 U.S. 640, 69 L.Ed. 
4S3, 

Ariz.—Pagenberg v. Denny, 112 P.2d 
581, 57 Ariz, 188. 

70. Me.—In re Robinson, 100 A. 373, 
116 Me. 125. 

33 C.J. p 966 note 6. 

71. Ga,—Brantley v. Hass, 69 Ga. 
748. 

72. Ga.—Brantley v. Hass, supra. 

73. Ind.—^Prlce v. Bay less, 31 N.E. 
88, 131 Ind. 437. 

74. N.C.—^Ledbetter v. Pinner, 27 S. 
E. 123, 120 N.C. 456. 

O-eneral authority 
The general vacation or in cham¬ 
bers jurisdiction of a regular judge 
arises out of his general authority 
and ordinarily may be exercised any¬ 
where in district but only in the dis¬ 
trict to which he is assigned by stat¬ 
ute.—Shepard v. Leonard, 25 S.E.2d 
445, 223 N.C. 110. 
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75. Ariz.—Fagerberg v. Denny, 112 
P.2d 581, 57 Ariz. 188. 

Ga.—Chapman v. Chattooga Oil Mill 
Co., 96 S.E. 579, 22 Ga.App. 446. 
Idaho.—Gunnell v. Largilliere Co. 

Bankers, 269 P. 412, 46 Idaho 551. 
33 C.J. p 966 note 13. 

76. Iowa.—State v. Voss, 206 N.W. 
292, 201 Iowa 16. 

Sentence on plea of guilty 
Under statute, judge of judicial 
district comprising two counties sit¬ 
ting in chambers had jurisdiction to 
sentence for liquor law violation in 
the other county on waiver of ar¬ 
raignment and plea of guilty.—State 
V. Voss, supra. 

77. N.C.—Shepard v. Leonard, 25 S. 
B.2d 445, 223 N.C. 110. 

33 C.J. p 966 note 12. 

78. U.S.—Ex parte Parker, Wash., 9 
S.Ct. 708, 131 U.S. 221, 33 HEd. 
123. 

Okl.—Enid v. Wigger, 77 P. 190, 14 
Okl. 176. 

33 C.J. p 966 notes 13, 14. 

rederai judges may exercise their 
chambers powers outside the limits 
of the district in which the orders 
are to be effected, provided the 
chambers are within the territorial 
limits in which they are authorized 
or required to perform judicial du¬ 
ties.—^Hom V. Pere Marquette R. Co., 
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a judge may exercise his chambers powers beyond 
the limits of his district but within the stated® Un¬ 
der a constitutional privilege accorded a party of 
having his rights adjudicated in the county in 
which he lives, a judge cannot compel a party to 
go out of the county of his residence where the 
case is pending to appear before him at chambers 
in another county.^^ 

c. Effect and Validity of Acts 

The duly authorized acts of a Judge performed in va¬ 
cation or at chambers are as binding as if done in court 
during term time. 

If a judge otherwise has jurisdiction, and is em¬ 
powered to act at chambers or in vacation, his acts, 
in such instances, are as binding as if he were sit¬ 
ting as a court.^^ When properly authorized to 
act in vacation, an act in vacation is considered as 
done in term;S2 it has been considered as though 
made at a term subsequent to the last adjourned 
term.^^ While it has been held that any acts of 
a judicial nature, except such as may be specifical¬ 
ly authorized, done in vacation^^ or out of court^^ 
are absolutely void, it has also been held that, when 
the court has jurisdiction of the suit and of the 
parties, the proceedings and orders of a judge in 


vacation are not void^^ and cannot be collaterally 

attacked.S7 

Rectification and review by court. A vacation de¬ 
cree, if invalid, is rendered valid where the court, 
at a regular term, and having full jurisdiction of 
the subject matter and the parties, ratifies and 
adopts it as the decree of the court^S This is true, 
although the judge of the court at the time of the 
ratification is other than the judge who made the 
decree in vacation.^® The orders of a judge in va¬ 
cation have been held subject to review by the 
court,90 but, when the motion appeals merely to the 
discretion of the judge and does not involve the 
substantial rights of the party, the court will usu¬ 
ally not review his action.91 

d. Particular Matters 

The power of a Judge to act at chambers or In va¬ 
cation In sundry particular matters has been adjudicated. 

The rules discussed supra subdivisions a-c of 
this section as to the power of a judge to act in 
vacation or at chambers have been applied in nu¬ 
merous adjudications as to the exercise of power 
in particular matters.92 Accordingly it has been 
held that a judge at chambers or in vacation may 
hold particular hearings^S and make particular'or- 
ders,94 and it has been held that he may perform 


O.C.Mich.. 151 F. 626—33 C.J. p 966 
note 19. 

79. N.C.—Clark v. Sato - Pettee 
Mach. Co.. 64 S.E. 178, 150 N.C, 
372. 

80- Ga.—Cook v. Walker, 15 Ga. 457. 

81. Wash.—Meisenheimer v. Meis- 
enheiraer, 104 P. 159, 55 Wash. 32, 
133 Am.S.R. 1005. 

82. Pla,—Lanier v. Shayne, 95 So. 
617, 85 Pla. 212. 

33 C.p 967 note 29. 

83. Pla.—Lanier v. Shayne, supra— 
Myrick v. Merritt, 21 Pla. 799. 

84. Ala.—Hale v. iCinnaird, 76 So. 
954, 200 Ala. 596. 

Ky.—Stewart v. Woods, 237 S.W, 
657, 193 Ky. 824. 

S5. K.Y .—Bangs v. Selden, 13 How. 
Pr. 374. 

88. Ind.—Mauch Chunk First Nat. 
Bank v. U. S. Encaustic Tile Co., 
4 N.B. 846, 105 Ind. 227. 

87. Ind.—^Mauch Chunk First Nat. 
Bank v. U. S. Encaustic Tile Co., 
supra. 

88: Va.—Mountain Lake Land Co. v. 
Blair, 63 S.E. 751, 109 Va. 147. 

89. Va.—^Mountain Lake Land Co. v. 
Blair, supra. 

90. Ind.—In re Talbott, 108 N.B. 
240, 53 Ind.App. 42$. 


N.J.—Key v. Paul, ‘38 A. 823, 61 N.J. 

Law 133. 

33 C.J. p 967 note 40. 

91. N.J,—Key v. Paul, supra. 

33 C.J. p 967 note 41. 

92. Utah.—^Meyers v. Second Judi¬ 
cial Dist. Court in and for Weber 

County, 156 P.2d 711. 

Power of judge at chambers or in 
vacation: 

In divorce proceedings see Divorce 
§ 203 c (1). 

To accept plea of guilty see Crim¬ 
inal Law § 422. 

To amend judgment see the C.J. 
S. title Judgments § 232, also 34 
C.J. p 220 note 48-p 221 note 51. 

To conduct hearing and order sale 
of Infant's property see Infants 
§ 64 g. 

To enter judgment see the C.J.S. 
title Judgments § 16, also 33 C.J. 
p 1067 note 81-p 1070 note 97. 

To entertain motions and to make 
orders see the C.J.S. title Mo¬ 
tions and Orders § 6. also 15 C.J. 
p 815 note 26—p 816 note 26; 33 
C.J. p 964 notes 65, 66; 42 C.J. 
p 472 notes 32-39. 

Admiralty proceedings 

(1) A judge at chambers may, 
when and only when expressly au¬ 
thorized hy statute, issue on a lien a 
warrant for the seizure of a vessel. 
—Delaney v. Brett, 51 N.Y. 78— 
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Crawford v. Collins, 46 Barb., N.Y., 
269, 30 How.Pr. 398. 

(2) A judge in admiralty may not 
make an order at chambers for the 
release of a vessel libeled for the 
breach of the embargo laws.—^U. S. 

V. The Little Charles, C.C.Va., 26 P. 
Cas.No.15,613, 1 Brock. 380. 

93. Held that judge may 

(1) Hear an application for a liq¬ 
uor license.—Moss v. Warren, 123 S. 

W. 1157, 58 Tex.Civ.App. 30. 

(2) Hear and determine objec¬ 
tions of creditors of an insolvent.— 
Clarke v. Ray, 6 Cal. 600. 

(3) Hear a rule against a default¬ 
ing tax officer.—State v. Buckner, T 
So. 65, 42 La.Ann. 74. 

(4) Hear petitions.^—^Moreland v.. 
Vomilas, 144 A. 652, 127 Me. 493. 

(5) Hear a proceeding on a writ, 
of right.—Shaw v. Clements, 1 Call. 
429, 5 Va, 429. 

94- Held that judge may 

(1) Grant an order to show cause 
in favor of a stockholder of a cor¬ 
poration aggrieved by a corporate- 
election.—^In re Argus Co., 34 N.E. 
388, 138 N.Y. 557. 

(2) Order a special term and re¬ 
voke such order.—Brown v. People, 
9 Ill. 439. 

(3) Order that a judgment of the^ 
supreme court affirming a judgment. 
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official acts in connection with the liquidation of 
a bank,order publication as to nonresident par¬ 
ties,9 5 except where no pleadings have been filed,97 
settle any difference between the parties as to a 
feigned issue,98 recommit or transfer the report of 
road commissioners,99 and recommit a case for fur¬ 
ther evidence.^ 

On the other hand it has also been held that a 
judge in vacation or at chambers may not hold par¬ 
ticular hearings^ or make particular orders,^ and 
that he may not authorize use of a transcript of 
testimony taken in a previous case,^ fix a day for 
execution of a sentence,® discharge an insolvent® 
or a garnishee,'^ determine a contested right of pos¬ 
session of documents,® or set aside a stipulation for 
the dismissal of an action at chambers.® 

Certiorari. Unless permitted by positive law, a 
writ of certiorari cannot be allowed or issued by a 
judge in vacation or at chambers, but must be ap¬ 
plied for and granted in open court but by force 
of express provision of law, the writ may be al¬ 


§ 49 

lowed or granted in vacation or at chambers or by 
an officer with authority to act as a judge at cham- 
bers.^i 

Eminent dofnam proceedings. In the absence of 
statutory authority a judge at chambers^^ no 
jurisdiction to hear a proceeding for the condem¬ 
nation of lands, to continue petitioner in possession 
pending the proceeding of the property sought to 
be condemned,19 or to enter final judgment or de¬ 
cree in the proceeding.i^ however, the power 
to hear condemnation proceedings is expressly con¬ 
ferred by statute on a court in vacation, as discussed 
in Eminent Domain § 232, such power necessarily 
includes the grant of power to the judge in vaca¬ 
tion to set aside the verdict and order a new trial.l® 

§ 49. Control over Court Proceedings 

A Judge ordinarily has control over the proceedings 
of his court and may have inherent or statutory power 
to promulgate rules for the governance of its business. 

Ordinarily a judge exercises control over the pro¬ 
ceedings of his court,i® and has inherent power in- 


in a criminal case should be made a 
Judgment of the lower court.—Wig¬ 
gins V. Tyson, 39 S.E. 865, 114 Ga. 
64. 

^4) Order the return of property 
severed from the realty by a mort¬ 
gagor while in possession.—Otis v. 
May, 30 Ill.App. 581. 

(5) Order the surrender of the 
books and documents of a public of¬ 
fice after judgment of ouster against 
the officeholder.—Welch v. Cook, 7 
How.Pr., N.Y., 282. 

(6) Restrain a husband from in¬ 
terfering with the wife’s personal 
liberty.—In re Gill, 20 Wis. 686. 

(7) Sign an order calling a grand 
jury.—Meyers v. Second Judicial 
Dist. Court, in and for Weber Coun- 
.ty, 156 P.2d 711. 

95. Neb.—Morrill County v. Bliss, 
249 N.W. 98, 125 Neb. 97, 89 A.I.. 
R. 932. 

Statute construed 
Statute authorizing district judge 
to perform official acts at chambers 
in bank liquidation proceedings was 
held not to amend statute fixing gen¬ 
eral powers of district judge at 
chambers, but to be an independent 
act conferring additional powers.— 
Morrill County v. Bliss, 249 N.W. 98, 
125 Neb. 97, 89 A.L..R. 932. 

*96. Wis.—^Marvin v. Titsworth, 10 
Wis. 320. 

d7. Ga.—^Lochrane v. Equitable 
Loan & Security etc., Co., 50 S.E. 
372, 122 Ga, 433. 

98. N.Y. — ^Richards v. Brown, 7 
Johns. 320. 

99. N.H.—State v. Rye, 35 N.H. 368. 


1. S.C.—^Muckenfuss v. Pishbume, 

44 S.B. 77, 65 S.C. 573. 

2. Held that judge may not 

(1) Hear or determine matters 
submitted by writ of error coram no¬ 
bis.—State ex rel. Chadd v. Ameri¬ 
can Surety Co. of New York, Mo. 
App., 66 S.W,2d 941. 

(2) Hear a petition for the dis¬ 
charge of an imprisoned debtor.— 
Matter of Walker, 9 N.Y.Super. 655 
—Mather’s Case, 14 Abb.Pr., N.Y., 45. 

3. Held that judge may not 

(1) Adjourn court except on 
grounds prescribed by statute.—Mar¬ 
tin V. Scott, 44 S.E. 97-4, 118 Ga. 149. 

(2) Allow attorney’s fees against 
an Insolvent estate.—Gaffney v. Pi¬ 
per, 51 P. 99, 5 Idaho 490—Genesee 
Bank v. Denning, 51 P. 406, 5 Idaho 
482. 

(3) Make an allowance to a sher¬ 
iff.—^Ex parte State Bank, 5 Ark. 463. 

(4) Make an order recusing him¬ 
self.—State V. Hengel, 20 So. 290, 48 
La Ann. 1137—State v. Hingle, 20 So. 
280. 48 La.Ann. 1074. 

(5) Order county commissioners 
to audit claims against a county.— 
In re Conant, 21 S.C. 362. 

(6) Order plaintiff in an action 
for personal injuries to submit to an 
examination of the body by a board 
of physicians.—^Ellsworth v. Fair- 
bury, 60 N.W. 336, 41 Neb. 881. 

(7> Order the subpoenaing of wit¬ 
nesses for a defendant under an in- 
-dictment.—^Delano v. Logan County, 
35 P. 341, 4 Idaho 83. 
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4. Iowa.—^Kostlan v. Mowery, 226 
N.W. 32, 208 Iowa 623. 

In absence of opposing party 
judge at chambers cannot make an 
effective ruling on admissibility of 
evidence, as by authorizing use of a 
transcript of testimony in a previ¬ 
ous case.—^Kostlan v. Mowery, supra. 
6. Miss.—Simmons v. State, 17 So. 
2d 798, 196 Miss. 305. 

6. Ill. — ^People V. Wilkinson, 13 Ill, 
660. 

33 C.J. p 968 note 83. 

7. Iowa.—Laughlin v. Peckham, 23 
N.W. 294, 66 Iowa 121. 

8. Ga.—Clark v. Pigeon Roost Min. 
Co., 29 Ga>. 29. 

9. Minn.—Rogers v. Greenwood, 14 
Minn. 333. 

10. N.C.—Rodman v. Austin, 7 N.C. 
252. 

33 C.J. p 968 note 101. 

11. Mass.—Boston & Albany R. Co. 
V. County Commissioners, 116 
Mass. 73. 

33 C.J. p 968 note 102. 

12. Idaho.—Washington & L R. Co. 
V. Oceur D’Alene R Ry. & Nav. 
Co., 28 P. 394, 3 Idaho 263. 

13. Cal.—Loomis v. Andrews, 49 
Cal. 239. 

14. Idaho.—^Washington & I. R. Co. 
V. Cceur D’Alene R. Ry. & Nav. Co., 
28 P. 394, 3 Idaho 263. 

15. III.—Centralia & C. R. Co. v. 
Rixman, 12 N.E. 685, 121 IlL'214. 

18. Mont.—State v. Fourteenth Ju¬ 
dicial Dist Ct, 162 P. 753, 51 Mont 
310. 
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§ 50 

dependent of any statute to adopt such rules and 
regulations as may be necessary for the proper dis¬ 
position of the business of his court,although 
such power may be, and sometimes is, conferred 
on him by statute.Rules of court are binding 
on the individual judges.^® The control of a judge 
over the courthouse and its vicinity is discussed in 
Courts § 166 b. 

§ 50. Promotion of Justice 

A Judge has the power and duty to take proper ac¬ 
tion to promote justice, but he must proceed in an order¬ 
ly and Judicial manner. He is generally regarded as a 
conservator of the peace within his Jurisdiction. 

Generally speaking, it is within the powers and 
duties of a judge to take proper action in order to 
enforce the law and to promote justice.20 A judge 
may of his own motion initiate an investigation for 
the correction of evils in the administration of jus¬ 
tice,®^ but he must proceed in an orderly and ju¬ 
dicial, manner,-^ and, as discussed supra § 46, he is 
not an adjunct of, or an investigating instrumental¬ 
ity for, other agencies of government. Where a 
trial judge is convinced that a witness is testifying 
falsely on a material matter, he may order an in- 
vesti^tion and a prosecution of the witness.^® 

Judges of courts of record, within their respec¬ 
tive jurisdictions, are regarded as conservators of 


the peace,^^ but their powers, in that respect, give 
them no right to perform acts which bear no rela¬ 
tion to the duties of a peace ofiScer.^S 

§ 51. Suing in Official Capacity 

Although a Judge of probate may not sue for cor¬ 
rection or prevention of public abuse by officers or in¬ 
dividuals, he may sue on the bond of his predecessor for 
moneys for which there has been no accounting. 

A judge of probate may not sue for the correc¬ 
tion or prevention of public abuse committed or 
threatened by other officers or individuals but 
he may sue on the bond of his predecessor who has 
failed to account for moneys in his hands official¬ 
ly.^"^ 

§ 52. Particular Judges 

The acts of a de facto Judge are valid; those of a 
usurper are void. 

A judge de facto, as against all parties but the 
commonwealth, is a judge de jure, as discussed su¬ 
pra § 7, and he is competent to do whatever may 
be done by a judge de jure.28 The official acts of 
a de facto judge, before he is ousted from office, 
are valid^® and binding,®® at least as far as the pub¬ 
lic and third persons are concerned,®^ and are not 
open to collateral attack,®® or subject to question 


17. Nev.—State v. Atherton, 10 P. 
901, 19 Nev. 332. 

la Mass.—Gardner v. Butler, 78 N. 
S8o, 193 Ma ss. 96. 

19. N.T.—Matter of Bolte, 90 N.T.S. 

499. 97 App.Div. 551. 

Rules established by Judge as rules 
of court see Courts § 176, 

2a Pa.—In re Office Costs, 29 A. 

912, 163 Pa. 1. 

33 C.J. p 974 note 16. 

21. Pa.—In re Office Costs, supra. 

22. Pa.—In re Office Costs, supra. 

23. Philippine.—^U. S. v, Lumam- 
pao, 20 Philippine 168. 

24. Ill.—People V. McWeeney, 102 
N.E. 233, 259 Ill. lei. 

Ky.—Strand Amusement Co. v. Com¬ 
monwealth, 43 S.W.2d 321, 241 Ky. 
48. 

‘‘Conservator of the peace*' generally 
see Conservator 15 C,J.S. p 984 
notes 4-9. 

Special capacity 

Under the constitution, judges are 
conservators of the peace and hold 
the authority not as members of a 
court while in session but as offi¬ 
cers in such special capacity.—^In re 
Sanderson, 286 N.W. 198, 289 Mich. 
165. 

26. Ill.—^People V. McWeeney, 102 
N.B. 233, 259 Ill. 161* 

33 C.J. p 974 note 22. 


26. Ala.—^Hays v. Ahlrichs, 22 So. 
465, 115 Ala. 239. 

27. N.T.—People y. Faulkner, 31 
Hun 317. 

28. Miss.—Brady v. Howe, 60 Miss. 
607. 

33 C.J. p 971 note 46. 

“De facto Judge’* defined see supra § 

2 . 


Commonwealth ex rel. v. Ashe^ 
Com.Pl., 86 Pittsb.Leg.J. 600. 

Tex.—White v. State, 34 S.W.2d 28-6,. 
116 Tex.Cr. 562. 

33 C.J. p 971 note 48, p 973 note 61. 

Validity of Judgment of de facto- 
Judge see the C.J.S. title Judg¬ 
ments § 17, also 33 C.J. p 1072 
notes 23-25. 


29. Ala.—Tilley y. State, 159 So. 
496, 230 Ala. 22, answers con¬ 
formed to 159 So. 498, 26 Ala.App. 
342. 

Ky.—Martin v. Stumbo, 140 S.W.2d 
405, 282 Ky. 793. 

Miss.—^Upchurch v. City of Oxford, 
17 So.2d 204. 196 Miss. 339—Bird 
V. State, 122 So. 539, 154 Miss. 493. 
N.T.—Sylvia Lake Co. v. Northern 
Ore Co., 151 N.B. 158, 242 N.Y. 144, 
certiorari denied 47 S.Ct. 92, 273 

U. S. 695, 71 L.Bd, 844—In re Par¬ 
dee’s Estate, 18 N.Y.S.2d 413, 259 
App.Diy. 101—66-6 West End Ave. 
Corporation y. Deutsch, 238 N.Y.S. 
256, 135 Misc. 707. 

Okl.—Corpus Joxis cited in. Sheldon 

V. Green, 77 P.2d 114, 116, 182 Okl. 
208—Oklahoma Transp. Co. v. 
Lewis, 58 P.2d 128, 177 OkL 106— 
Morgan v. State, 90 P.2d 683, 66 
Okl.Cr. 205. 

Or.—Clatsop County v. Taylor, 119 
P.2d 285, 167 Or. 563. 

Pa.—Commonwealth ex rel. Miller v. 
Ashe, 8 A.2d 540, *336 Fa. 228— 
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30. Ky.—Martin v. Stumbo, 140 S- 
W.2d 40o, 282 Ky. 793. 

Utah.—In re Thompson’s Estate, 269 
P. 103, 72 Utah 17. 

33 C.J. p 971 note 49. 

31. Kan.—State v. Roberts, 288 
761, 130 Kan. 754. 

Ky.—O’Mara v. Town of Mt. Vernon, 
185 S.W.2d 675, 299 Ky. 401. 

Miss.—^Upchurch v. City of Oxford^ 
17 So.2d 204, 196 Miss. 339. 

33 C.J. p 971 note 50. 

32. Ky.—^Elliott County y. Duvall,. 
1.51 S.W.2d 1040, 286 Ky. 841. 

Mass.—Commonwealth v. Di Stasio, 
8 N.E.2d 923, 297 Mass. 347, 11'3- 
A.L.R. 1133, certiorari denied Dl 
Stasio V. Commonwealth of Massa¬ 
chusetts, 68 S.Ct 50. 302 U.S. 683, 
82 L.Ed. 627, and 58 S.Ct 370, 302- 
U.S. 759, 82 L.Ed. 687. 

Miss.—Winn v. Eatherly, 192 So. .431,- 
187 Miss. 169. 

Tex.—Hagler v. State, 31 S.W.2d 663,. 
116 Tex.Cr. 652. 

33 C.J. p 972 note 53* 



JUDGES 


48 C.J.S. 


§ 54 


on jurisdictional grounds.33 

In passing on the validity of official acts, how- 
over, inquiry into the title to the office of the party 
acting therein may be pursued far enough to show 
whether he is a de facto officer,34 and, if he is not 
even a de facto judge but is a mere intruder or 
usurper, his acts are wholly void.35 The rule that 
the official acts of de facto judges are valid as 
against third persons cannot be applied to an at¬ 
tempted exercise of judicial power by an officer de 
jure who claims the right so to act by virtue of 
his office, when in fact no such power is vested 
therein and the acts of one assuming to act as 
judge of a court which never had any legal exist¬ 
ence are inoperative,37 because, as discussed supra 
■§ 2, he is neither a de jure nor a de facto judge. 

§ 53. -Associate Judges 

The powers and duties of associate Judges are ordi¬ 
narily defined by constitution or statute; where re¬ 
sponsibility is placed on two or more associate judges, 
it may not be assumed by only one, and, where it is 
placed on a single Judge, he may not share the responsi¬ 
bility for his decision with other Judges. 

The powers and duties of associate judges are 
ordinarily defined and limited by constitutional or 
statutory provisions.38 When a power is conferred 
on the majority of the judges of the court, it can¬ 
not be exercised by a judge thereof.33 So, also, 
an individual judge of a court having more than one 


judge does not acquire any prescriptive jurisdic¬ 
tion to make all orders in any one particular case 
to the exclusion of the properly invoked power or 
jurisdiction of another judge of the same court,^3 
and it has been held that, in the absence of organic 
or statutory provisions to the contrary, each of the 
circuit judges may exercise all the powers of the 
circuit court^i If the law creating a judicial tri¬ 
bunal does not place responsibility for a decision 
on the shoulders of more than one judicial officer, 
the limit of a judge^s power to consult his fellow 
members of the bench is that he may not share re¬ 
sponsibility with his fellow judges for determina¬ 
tion of issues of law or facts which are submitted 
to him for decision.42 

§ 54. - Coordinate Judges 

Ordinarily coordinate Judges have equal powers, and 
one may complete Judicial business unfinished by an¬ 
other. 

Where several judges of a single court do not 
act collectively and may not be regarded as a 
group, but each occupies an independent office, sim¬ 
ilar but separate, and in no sense jointly with, or 
dependent on, the others, the functions, powers, and 
duties of such judges are in every sense equal.43 
In the absence of rules for apportionment of busi¬ 
ness between judges in a district, under some stat¬ 
utes it has been held that each has all the power 


33. Mich.—Atty.-Gen. v. Lacy, 146 
N.W. 871, 180 Mich. 329, 

N.D.—State v. Bednar, 121 N.W. 614, 
18 N.D. 484, 20 Ann.Cas. 468. 

34. U.S.—U. S. V. Alexander, D.C. 
Idaho, 46 P. 728. 

35. U.S.—^Johnson v. Manhattan Ry. 
Co., D.C.N.Y., 1 P.Supp. 809, re¬ 
versed on other grounds, C.C.A., *61 
P.2d 934, affirmed in part S-S S.Ct. 
721, 289 U.S. 479, 77 L.Bd. 1331—! 
U. S. V. Alexander, D.C.Idaho, 46 
F. 728. 

36. N.Y.—People v. White. 24 Wend. 
520. 

37. Tex.—Daniels v. Hutcheson, 22 
S.W. 278, 4 Tex.Civ.App. 239. 

38. Ga.—^West v. Myers-Dickson 
Furniture Co., 29 S.E.2d 440, 70 
Ga.App. 775. 

N.J.—State V. Davidson, 184 A. 330, 
116 N.J.Law 325. 

•33 C.J.. p 969 note 29. 

“Associate judge" defined see supra 

§ 2 . 

Vice chancellor 

(1) Chancellor may hear any 
cause or matter, although prelimin¬ 
ary applications should be made to 
vice chancellors of vicinage when 
practicable.—Kom v. Zubalsky, 149 
A. -58-5, 105 N.J.Eq. 719. 


(2) Any matter directly referred 
by chancellor to vice chancellor for 
hearing and advice, or automatically 
coming before vice chancellor, is re¬ 
turned to chancellor, with conclu¬ 
sions and order or decree advised.— 
Petition of New Jersey State Bar 
Ass'n, 166 A. 316, 112 N.J.Eq. 606, 
reversed on other ground In re New 
Jersey State Bar Ass’n, 168 A, 79-4, 
114 N.XEq. 261. 

(3) Chancellor Is not required to 
make order or decree advised by 
vice chancellor, and it is nullity un¬ 
til signed by chancellor.—^Petition of 
New Jersey State Bar Ass'n, 166 A. 
316, 112 N.J.Eq. 606, reversed on oth¬ 
er ground In re New Jersey State 
Bar Ass*n, 168 A. 794, 114 N.XEq. 
261. 

(4) Vice chancellors, although 
appointed by the . chancellor and his 
advisers, nevertheless act as inde¬ 
pendent judges in chancery having 
own calendars, hearing causes, writ¬ 
ing own opinions, and advising chan¬ 
cellor to sign decrees they make.— 
Scranton Button Co. v. Neonlite Cor¬ 
poration of America, 149 A. 369, 105 
N.J.Eq. 708. 

issuance of writ 

Single justice of supreme court 
has power to issue writ or order In 
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court's original jurisdiction and 
make it returnable to court as whole. 
— ^King V. i3Etna Ins. Co., 167 S.E. 12, 
168 S.a 84. 

39. Ill.—-Newlin v. People, 77 N.B. 
529, 221 Ill. 166. 

Pa.—Case of Reap, 8 Pa.Dist. & Co. 
155, 24 Luz.Leg.Reg. 18. 

40. Fla.—City of Coral Gables v. 
Blount, 178 So. 554, 131 Fla. 36— 
State V. Freeland, 138 So. 27, 103 
Fla. 663. , 

41. Fla.—City of Coral Gables v. 
Blount, 178 So. 554, 131 Fla. 36. 

42. Wis.—Rubin v. State, 216 N.W. 
613, 195 Wis. 207. 

43. Ill.—People ex rel. Jonas v. 
Schlaeger, 45 N.E.2d 30, 381 HL 
146. 

Coequal jurisdiction 
Power and jurisdiction of any of 
three regular judges presiding over 
superior court of Maricopa County, 
to hear and determine any contro¬ 
versy pending in such court, are co¬ 
equal with those of the other two 
members; thus one of the judges 
had jurisdiction of criminal prosecu¬ 
tion, although case was originally 
assigned to another judge.—^Midkiff 
V. State, 243 P. 601, 29 Ariz. 523. 
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and authority concerning any business in the dis¬ 
trict that is conferred on any judge in the state>^ 
The usual practice permits one judge to take up, 
transact, or finish judicial business and proceedings 
commenced but left unfinished by another judge of 
coordinate jurisdiction.^^ The power of a judge to 
review decisions of other judges of coordinate ju¬ 
risdiction is considered in Courts § 501. 

§ 55. -Judges Appointed to Fill Vacan¬ 

cies 

A judge appointed to fill a vacancy ordinarily is re¬ 
garded as a Judge de jure with the powers of the former 
Incumbent. 

A person appointed to fill the vacancy in the of¬ 
fice of a judge is usually endowed with the powers 
that belong to the occupant of the office.^® During 
the period of his incumbency he is considered a 
judge de jure.^^ 

§ 56. -Successors as to Proceedings be¬ 

fore Former Judge 

a. In general 


48 C.J.S. 

b. Making or signing decision in cause 
heard by predecessor 

c. Changing decision of predecessor 

a. In General 

A successor judge ordinarily has the same powers 
and duties as his predecessor, and as a rule he may com¬ 
plete any acts uncompleted by his predecessor which do 
not require him to compare and weigh testimony. 

Since, as discussed supra § 41, a court retains its 
identity regardless of a change of its functionaries, 
the judicial powers and duties of a deceased or de¬ 
parting judge, as part of the court, devolve on his 
successor;'^5 and this rule applies to unfinished 
business or unperformed duties.*^^ Since, as con¬ 
sidered supra § 46, it is the duty of a judge to ex¬ 
ercise the judicial functions duly conferred on him, 
it is the duty of a succeeding judge, when a proper 
motion is made before him, to enforce a lawful or¬ 
der made by his predecessor ;50 but he may refuse 
to do so where there has been a material change 
of circumstances.51 

Preliminary action may be taken by one judge 
and further action by his successor,52 and it has 
been broadly stated that a successor judge may 


44. Mont.—Pincus v. Pincus* Estate, 
26 P.2d 9S6, 95 Mont. 375—Rowan 

V. Gazette Printing Co., 220 P. 
1104. 69 Mont 170. 

45. N.Y.—^Dresser v. Van Pelt, 15 
How.Pr. 19. 

33 C.J. p 970 note 38. 

Power of coSrdinate judge to hear 
motion for new trial see the C.J.S. 
title New Trial 5 118, also 33 C. 
J. p 971 notes 40, 41; 46 C.J. p 288 
notes 76, 77. 

4a N.T.—People v. Walsh, 168 N. 

Y.S. 440, ISl App.Div. 118. 

33 C.J. p 971 note 42. 

47. Ark.—Cobb v. Hammock, 102 S. 

W. 382, 82 Ark. 584. 

An aoting surrogate had author¬ 
ity to render and sign a decision, in 
a proceeding on the settlement of the 
final account of executors, on the 
day the governor issued a commis¬ 
sion filling the vacancy in the office 
of surrogate, where party who re¬ 
ceived commission filed his oath of 
office on the following day.—^In re 
Pardee's Estate, 16 N.Y.S.2d 10, af¬ 
firmed 18 N.Y.S.2d 413, 259 App.Eiv. 
101 . 

4S. U.S.—Cahill v. Mayflower Bus 
Lines, D.CN.Y., 7 P.Supp. 869, af¬ 
firmed, C.C.A., 77 P.2d 838, certio¬ 
rari denied 66 S.Ct. 156, 296 U.S. 
629, 80 L.Ed. 447. 

Ariz,—Chiricahua Ranches Co. v. 

State, '39 P.2d 640, 44 Ariz. 559. 
Cal.—Corpus Juris cited in Bart hoi o- 
mae Oil Corporation v, Superior 


Court of San Francisco, 117 P.2d 
674, 675. IS Cal.2d 726. 

Ohio.—State ex rel. Van Stone v. 
Carey, 65 N.R2d 166, 76 Ohio App. 
478. 

Or.—Corpus Juris Q.uoted iu Jordan 
Valley Irr. Dist v. Title & Trust 
Co., 58 P.2d 606, 609, 154 Or. 76. 
Wis.—State ex rel, Pardeeville Elec¬ 
tric Light Co. V. Sachtjen, 13 N.W, 
2d 538, 245 Wis. 26. 

33 C.J. p 972 note 60. 

Powers of judge succeeding himself 
see supra § 47. 

Discretionary and nondiscretionary 
duties 

(1) Under statute providing that, 
when a probate judge enters on dis¬ 
charge of his duties, he shall make 
proper records omitted by his pred¬ 
ecessor, where probate judge ap¬ 
pointed amici curiae in will contest 
and rendered an opinion indicating 
that such counsel were entitled to 
fee for services, hut died before 
making an entry entitling them to 
fees, the successor judge had the 
same discretion that the predecessor 
had, and could not be compelled to 
enter an order allowing fees to coun- 
seL—State ex rel. Egbert v. Leiser, 
36 N‘.E.2d 874, 67 Ohio App. 350. 

(2) Under such statutory provi¬ 
sions, a successor judge is placed in 
the same position as his .predecessor, 
and whatever nondiscretionary duty 
rested on predecessor is transferred 
to successor, but no greater or dif¬ 
ferent duty arises by reason of 
change in the Incumbency of the of- 

loia 


flee.—State ex rel. Egbert v. Leiser, 
supra. 

Many acts 

There are many acts which a suc¬ 
cessor judge may perform where the 
trial judge leaves the bench.—Barth- 
olomae Oil Corporation v. Superior 
Court of San Francisco, 117 P.2d 
674, 18 Cal.2d 726. 

49. U.S.~The Del-Mar-Va, D.C.Va., 
56 F.Supp. 743—Cahill v. Mayflow¬ 
er Bus Lines, D.C.N.Y., 7 P.Supp. 
869, affirmed, C.C.A., 77 P.2d 838, 
certiorari denied 56 S.Ct. 156, 296 
U.S. 629, 80 L.Ed. 447. 

Kan.—^In re Day's Estate, 281 P. 865, 
129 Kan. 14. 

Or.—Corpus Juris guoted in Jordan 
-Valley Irr.- Dist. v. Title & Trust 
Co., 58 P.2d 606, 609, 154 Or. 76. 

33 C.J. p 972 note 61. 

Determination of motion to set 
aside a judgment, made before the 
predecessor judge and not deter¬ 
mined by him before the expiration 
of his term of office, may be made by 
the successor judge.—Gordon v. 
Trainor, 92 N.Y.S. '321, 46 Misc. 439. 

When a judge manifests, but 
leaves unfinished, an official act, his 
successor may complete it.—Hoffman 
V. Shuey, 2 S.W.2d 1049, 223 Ky. 70, 
>58 A.D.R. 842. 

50. Fla.—Williams v. Capehart, 64 
So. 774, 61 Fla. 473. 

51. S.C.—^Bordeaux v. Cave, 18 S.C. 
Law 6. 

52. OkL—City of ^inton ex rel. 
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complete any acts uncompleted by his predecessor 
where they do not require the successor to com¬ 
pare and weigh testimony.53 The fact that a trial 
was begun before a judge whose term expired pri¬ 
or to his conclusion will not preclude his succes¬ 
sor from trying it ;54 but he must try it de novo.®^ 
It has been held that, although a trial cannot be 
begun before one judge and continued before an¬ 
other, this course may be followed in respect of spe¬ 
cial proceedings.^® 

b. Making or Signing Decision in Ganse Heard 
by Predecessor 

In the absence of a statute to the contrary, as a gen¬ 


eral rule a successor Judge may not render judgment In 
a case begun before his predecessor without a trial de 
novo. 

In the absence of a statute to the contrary,the 
general rule is that, where a case is tried by a 
judge, and the issues remain undetermined by him, 
his successor cannot decide or make findings in the 
case®® tvithout a trial de novo;®® and consequently 
he cannot, in such a case, render a v^alid judg¬ 
ment®® or decree®^ in the cause, notwithstanding 
the testimony may have been written down and pre¬ 
served.®® There is, however, some authority to the 
effect that, where a trial without a jury has been 


Hichardson v. Keen, 138 P.2d 104, 
192 Okl. 382. 

Wlieii one judge liae folly com¬ 
pleted some portloxL of the proceed¬ 
ings, the successor judge may go 
forward.—City of Clinton ex reL 
Richardson v. Keen, supra. 

53. Or.—Case v. Fox, 7 P.2d 267, 
138 Or. 453. 

Question of law 

A successor judge having before 
him all of the pleadings and a com¬ 
plete transcript of the evidence has 
jurisdiction to pass on a question 
of law raised by a motion for judg¬ 
ment notwithstanding the verdict.— 
Massachusetts Mut. Life Ins. Co. v. 
Hauk, 51 N.B.2d 30, 72 Ohio App. 131. 

54. Colo.—Clanton v. Ryan, 24 P. 
258, 14 Colo. 419. 

Ill.—Updike V. Armstrong, 4 HI. 564. 

55. Colo.—Clanton v. Ryan, 24 P. 
258, 14 Colo. 419. 

N.T.—^Putnam v. Crombie, 34 Barb. 
2'32. 

■yadge to hear all evidence 

A party is entitled to have a trial 
on all the facts before a judge hear- | 
Ing all the evidence in the case.— 
Bartholomae Oil Corporation- v. Su¬ 
perior Court of San Francisco, 117 P. 
2d 674, 18 Cal.2d 726. 

56. N.T.—Kynln v. Grand Plaza 
Caterers, 265 N.T.S. -614, 148 Misc. 
1-56. 

57. N.J.—Ostrowski v. Zolnierowicz, 
16 A.2d 803, 125 N.J.Law 516. 

33 C.J. p 973 note 71. 

County judges 

(1) Under statutory provisions to 
the effect that a judge, other than a 
judge of the court of appeals or of 
the appellate division of the supreme 
court, shall not decide or take part 
in decision of a question which was 
argued orally in court when he was 
not present and sitting therein as a 
judge, a successor county judge may 
not determine an action without 
both hearing and determining is¬ 
sues where the testimony had before 
the preceding court was oral.—^Van 
Bel Co. V. Board of Education of Un¬ 
ion Free School Dist. No. 5, Town of 


Islip, Suffolk County, 254 N.T.S. 781, 
142 Misc. 492. 

(2) On the other hand, if evi¬ 
dence taken was all documentary or 
by deposition, or was properly tak¬ 
en and reported by referee, succeed¬ 
ing judge may determine without 
further hearing.—^Van Bel Co. v. 
Board of Education of Union Free 
School Dist No. 5, Town of Islip, 
Suffolk County, supra. 

Proceedings before surrogate 

(1) In view of Surrogate's Ct 
Act § 20 subd, 8, the contested trial 
of issues raised on accounting of 
executors before surrogate, who died 
after portion of testimony on issues 
had been taken, may be continued by 
his successor on the evidence al¬ 
ready taken and additional evidence 
offered.—In re Goldthwaite’s Estate, 
211 N.T.S, 4*63, 125 Misc. 265. 

(2) On the other hand, a surro¬ 
gate appointed to fill vacancy created 
by previous surrogate’s death prop¬ 
erly refused request for reargument 
of matter wherein special county 
judge as acting surrogate had signed 
a decision after appointment of the 
successor but before successor had 
filed oath and undertaking, where the 
decision seemed complete on its face 
and allegation that special county 
judge had signed the decision as a 
mere formality was not proved in 
the record.—^In re Pardee’s Estate, 18 
N.T.S.2d 413. 259 App.Div. 101. 

58. Cal.— Corpus JUzis quoted iu 
McAllen v. Souza, 74 P.2d 853, 856, 
24 Cal.App.2d 247— Corpus Jnzls 
quoted lu Hughes v. De Mund, 374 
P. 405, 406, 96 Cal.App. 365, 

Fla.— Corpus Juris cited in Budd v. 
J. T. Gooch Co., 9 So.2d 633, 635, 
151 Fla. 262. 

N.D.—Company A, First Regiment 
North Dakota Nat. Guard Training 
School V. State, 215 N.W. 476, 55 
N.D. 897, 54 A.L.R. 948. 

OkL—(Corpus Juris quoted in Oity of 
Clinton ex rel. Richardson v. Keen, 
138 P.2d 104, 107, 192 Okl. 382. 
33 C.J. p 973 note 75. 

59. Cal.— Corpus Juris quoted in 
McAllen V. Souza, 74 P.2d 853, 856, 
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24 Cal.App.2d 247—Corpus Juris 
quoted in Hughes v. De Mund, 274 
P. 405, 406, 96 Cal..\pp. 365. 

Mont.—Corpus JUzris cited in Worden 
V. Alexander, 90 P.2d 160, 161, 108 
Mont. 208. 

N.D.—Company A, First Regiment 
North Dakota Nat. Guard Training 
School, V. State, 215 N.W. 476, 55 
N.D. 897, 54 AL.R. 948. 

Okl.— Corpus Juris quoted in City of 
Clinton ex rel. Richardson v. Keen, 
138 P.2d 104, 107, 192 Okl. 382. 

33 C.J. p 973 note 76. 

Death of original judge 
In action for accounting and divi¬ 
sion of property, wherein trial judge 
died after entry of interlocutory 
judgment for accounting but before 
final judgment, no other judge could 
proceed with trial, in absence of con¬ 
sent or waiver, and hence interlocu¬ 
tory decree was properly set aside 
and trial de novo had.—McAllen v. 
Souza, 74 P.2d 853, 24 Cal.App.2d 247. 

60. Cal.— Corpus Juris quoted in 
McAllen v Souza, 74 P.2d 853, 856, 
24 CaLApp.2d 247— Corpus orxiris 
quoted in Hughes v. De Mund, 274 
P. 405, 406, 96 CaLApp. 365. 

33 C.J. p 973 note 77. 

Judgment on memorandum opinion 
Judge properly refused to enter 
judgment on memorandum opinion, 
filed by judge who died before prep¬ 
aration of fact findings, conclusions 
of law, and judgment.—^Hawley v. 
Priest Rapids Ice & Cold Storage 
Co., 19 P.2d 400, 172 Wash. 71. 

Oral announcement 
Trial judge’s death after making 
oral aimoimcement of views at con¬ 
clusion of trial caused mistrial, and 
succeeding judge could not properly 
enter judgment on basis of oral an¬ 
nouncement.—State V. Kay, 4 P.2d 
498, 164 Wash. 685. 

61. Cal.— Corpus Juris quoted in. 
McAllen v. Souza, 74 P.2d 853, 856, 
24 CaLApp.2d 247— Corpus Juris 
quoted in Hughes v. De Mund, 274 
P. 405, 406, 9-6 Cal.App, 365. 

N.H.—Labonte v. Lacasse, 102 A. 
540, 78 N.H. 489. 

62. Cal.— Corpus Juris quoted in 
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fairly had, but the judge retires from office be¬ 
fore giving judgment, his successor may, after hear¬ 
ing argument and without hearing further testi¬ 
mony, render judgment that in a contested case, 
where the testimon\’ may be taken by a referee or 
master, a judge of the court, succeeding a prede¬ 
cessor who sat when the testimony was taken, may 
use it in determining the question presented in the 
contest;®^ and that a succeeding judge may adopt 
the findings of fact made by his predecessor and 
render judgment thereon,®^ grant allowances to ex¬ 
perts appointed by his predecessor,®^ or pass on 
objections to findings made on the basis of the 
record,®'^ Similarly, it has been held that, where 
the order of a judge has disposed of all the issues 
in a cause, his successor may enter final judgment 
therein,®® notwithstanding a statute prohibiting a 
judge from acting in any matter where he was not 
present and sitting as a member of the court at 
the hearing thereof,®^ The succeeding judge may 
render a judgment which is based on a special ver¬ 
dict properly returned by a jury in a trial before 


his predecessorj® Where, pending the trial of a 
cause, the court is superseded by a new court, to 
which the business of the old court is transferred, 
it has been held that the judge presiding, being 
elected the judge of the new court, may decide the 
cause without a resubmission.^i 

Signing. If the signature of a judge is not re¬ 
quired, the fact that the succeeding judge signed a 
judgment rendered by his predecessor will not in¬ 
validate it .'^2 While it has been held that, where 
the judge directs the drawing of a decree in equity, 
his successor may sign it,"® it has also been held by 
force of statute that, wffien a judge or justice who 
has heard a cause in equity becomes incapacitatec, 
before signing the decree, it is not competent for 
another judge or justice to settle and sign the de- 
cree'^4 and that in such event the case must stand 
for a new hearing.75 in some jurisdictions, by 
force of statute, a judge may sign any orders left 
unsigned by his predecessor, as his predecessor 


McAllen v* Souza, 74 P.2d S53, So6, 
24 Cal.App.2d 247—Oorptis Juris 
quoted in Hughes v. De Mund, 274 
P. 405. 406, 96 Cal.App. 365. 

Colo.—Clanton v. Ryan, 24 P. 258, 14 
Colo. 419. 

Matter tried without Jury 
A party litigant is entitled to deci¬ 
sion on facts from Judge who hears 
the evidence, when matter is tried 
without a jury.—McAllen v. Souza, 
74 P.2d 853, 24 Cal.App.2d 247. 

63. Fla.—Corpus Juris cited in 
Budd V. J. V. Gooch Co,, 9 So.2d 
633, 635, 151 Fla. 262. 

La.—Duplantis v. Barrow, 116 So. 

568, 165 La, 1091. 

33 C.J. p 972 note 69. 

64. N.J.—In re Nolan, 63 A. 618, 
71 N.J.Eq, 207. 

33 C.J. p 972 note 70. 

65. Mass.—Newhuryport Inst. v. 

Coffin, 75 N.B. 81, 189 Mass. 74. 

S.D,—^Edmonds v. Riley, 90 N.W. 
139, 15 S.D. 470. 

Ptndiugs signed hy predecessor 
Successor judge was authorized to 
enter judgment based on findings of 
fact and conclusions of law bearing 
deceased judge's signature.—Case v. 
Fox, 7 P.2d 267, 138 Or. 453. 

66. N.J.—^North Bergen Tp. v. 

Gough, 154 A. 113, 107 N.J.Law 
424. 

Death of appointing judge 

Where supreme court justice, after 
ordering summary Investigation into 
affairs of municipality and appoint¬ 
ing experts, died, successor in judi¬ 
cial circuit on coming in of report 
was authorized to grant allowances^ 


to experts against municipality.— 
North Bergen Tp. v. Gough, supra, 

67. Or.—Case v. Pox, 7 P.2d 267, 
138 Or. 453. 

Overruling objections 
In nonjury case, successor judge 
could overrule defendants* objections 
to findings of fact of deceased judge, 
objections confining themselves to 
contention that findings were not 
supported by any evidence in the 
record.—Case v. Fox, supra. 

88. N.Y.—Chamberlain v. Dempsey, 
36 N.Y, 144. 

Wyo.—Union Pac. R. C<o. v. Byrne, 
2 Wyo. 109. 

Formal entry 

(1) Where a trial on the merits 
has been fully completed, and there 
has been a valid decision of facts 
by the court, or by jury verdict with 
court approval, the cause may be 
completed by formal entry of judg¬ 
ment by the successor judge; but, 
when issues are joined on questions 
of law and fact and the case has 
been tried and taken under advise¬ 
ment, and the matter remains unde¬ 
termined, a successor judge may not 
enter judgment without any evidence 
being introduced before him,—City 
of Clinton ex rel. Richardson v. 
Keen, 138 P.2d 104, 192 Okl. *382. 

(2) In action to establish trust 
interest in certain mining properties 
and for an accounting, where trial 
judge entered an interlocutory de¬ 
cree determining interest of plaintiff 
and plaintiffs in intervention, order-i 
ing an accounting, and directing that 
on rendition of the account a flna^ 
decree should be entered fixing the 
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interest of plaintiff and plaintiffs in 
intervention in accordance with the 
interlocutory decree, on the rendition 
of account a judge other than the 
trial judge, without necessity for an 
examination of the evidence, could 
perform the more or less perfunc¬ 
tory act of entering the final decree, 
—^Bartholomae Oil Corporation v. 
Superior Court of San Francisco, 117 
P.2d 674, 18 Cal,2d 726. 

Judgment followed by new trial 
Where trial judge, after trial of 
case before jury or court, has vacat¬ 
ed his office without rendering judg¬ 
ment, his successor may render 
judgment simultaneously with filing 
of written judgment, and losing par¬ 
ty may then make motion for new 
trial, which successor should grant 
when trial has been before court and 
no fact findings have been filed by 
predecessor, but should otherwise de¬ 
termine motion on its merits, such 
determination being re viewable by 
supreme court.—Chiricahua Ranches 
Co. V. State, 39 P.2d *640, 44 Ariz. 559. 

69. Wash.—Rauh v. Scholl, 5fi P. 
332, 19 Wash. 30—^Hazard v. Mc- 
Andrews, 51 P. 1064, 18 Wash. 392. 

70. Ind.—Hedrick v. Hedrick, 28 
Ind. 291. 

33 C.J. p 973 note 80. 

71- Cal.—Seale v. Ford, 29 Cal. 104. 

72. CaL—Crim v. Kesslng, 26 P. 
1074, 89 Cal. 478, 23 Am.S.R. 491. 

73- N.J.—^Ruckman v. Decker, 27 N. 
J.Bq. 244. 

74b Me.—^McKenney v. Wood, 80 A. 
837, 108 Me. 335. 

,76. Me.—^McKenney v. Wood, supra. 



48 C.J.S. 


JUDGES 


§ 56 


might have done,*^® and it is his duty to do so;'^'^ 
and such statutes are liberall}^ construed to carry 
out the purpose of the legislature,'^s and apply both 
to special”^ and to regular^O judges. If the orig¬ 
inal incumbent had power to sign the minutes of 
the term at any date prior to its expiration, his suc¬ 
cessor judge has the same power. 

Consent of litigants. It is competent for litigants 
to consent that a succeeding judge may hear and 
dispose of a case on the testimony and exhibits 
submitted to his predecessor,^2 both as to questions 
of law and of fact.^^ He may, on request of the 
parties, and on being furnished with an agreed copy 
of the evidence, rule on a demurrer to the evi- 
dence.^^ 

Where a district is divided^ the judge elected or 
appointed to preside in the new district has au¬ 
thority to render a decree in a cause pending there¬ 
in, which was theretofore submitted for decree in 
vacation, to the judge formerly having jurisdiction 
over the district, provided the testimony is pre¬ 
served in depositions,85 or where there are special 
findings of fact.^® 


c. Changing Decision of Predecessor 

Except as modified by statute, a successor judge is 
precluded from correcting errors of law made by his 
predecessor or changing the latter's judgment or order 
on the merits, as the proper remedy is by appeal; but 
this rule does not apply where the order or judgment is 
not of a final character. 

In the absence of a statute to the contrary, 
as a general rule a successor judge cannot correct 
errors of law committed by his predecessor,^^ but 
the error must be corrected on appeal taken for that 
purpose and hence he cannot review”, modify, 
or reverse, on the merits, on the same facts, the 
final orders of his predecessor,90 especially orders 
which were rendered at a past term.91 This rule, 
however, does not apply to administrative orders,®^ 
such as orders pertaining to the orderly conduct of 
the business of the court,orders for the taking 
of testimony,94 or an order for a special jury 
term;95 or to orders made through mistake or 
fraud perpetrated on the court or to orders 
working extreme hardship;97 or to orders affected 
by a material change of circumstances.^s An obvi¬ 
ous clerical error in the decision of the trial judge 
may and should be corrected by his successor.9^ 


76. Ky.—Anderson v. Anderson, 170 
S.W. 213, 161 Ky. 18. L..R.A.1915C 
581. 

33 C.J. p 973 note 90. 

Signing record of proceedings 
Where special judge died without 
signing record of proceedings on last 
day of trial when finding was made, 
second special judge was authorized 
to sign record of action taken by his 
predecessor where expressly author¬ 
ized by statute to do so.—^Meland v. 
State, 146 N.E. 746, 195 Ind. 630. 

77. Ky.—Farris v. Matthews, 149 
. S.W. 896, 149 Ky. 455. 

78. Ky.—Farris v. Matthews, supra. 

79. Ky.—Ewell v. Jackson, 110 S. 
W. 860, 129 Ky. 217, 33 Ky.L, 673. 

80. Ky.—Anderson v. Anderson, 170 
S.W. 213, 161 Ky. 18, L.R.A.1915C 
581—Ewell V. Jackson, 110 S.W. 
860, 129 Ky. 217, 33 Ky.L. -673. 

81. Miss.—Grant v. State, 197 So. 
826, 189 Miss. 341. 

82. U.S.—Thomas-Bonner Co. v. 
Hooven, Owens & Rentschler Co., 
D.aOhio, 284 F. 386. 

Mont.— Corpus Juris cited in Worden 
V. Alexander, 90 P.2d 160, 161, 108 
Mont. 208. 

N.J.—Ostrowski v. Zolnierowicz, 16 
A.2d 803, 125 N.J.Law 516. 

83. U.S.—Thomas-Bonner Co. v. 
Hooven, Owens & Rentschler Co., 
D.C.Ohio, 284 F. 386. 

84. Kan.—Gertz v. Beck, 53 P. ‘884, 
7 Kan.App. 654. 

85. Iowa.—Manning v. Mathews, 24 
N.W. 271, 66 Iowa 675—Hull v. 


Chicago, B. & P. R. Co., 22 N.W. 
.940, 65 Iowa 713. 

86. Kan.—Crippen v. Schnee, 34 P. 
793, 52 Kan. 202. 

33 C.J. p 973 note 96. 

87. Mich-—^Flowers v. Wayne Cir¬ 
cuit Judge, 188 N.W. 411, 218 Mich. 
500. 

N.T.—Matter of Smith, 34 N.Y.S. 

1057, 89 Hun. 606. 

33 C.J. p 973 note 97. 

88. N.C.—Cowles v. Cowles, 28 S.E. 
476, 121 N.C. 272. 

89- N.C.—Cowles v. Cowles, supra. 

90. Fla.—Corpus Juris cited in 
Lawyers Co-op. Pub. Co. v. Wil¬ 
liams, 5 So.2d 871, 872, 149 Fla. 
390. 

33 C.J. p 974 note 1. 

In Texas 

(1) The text rule has been fol¬ 
lowed.—Henderson v. Soash, Civ. 
App., 157 S.W.2d 161—St. John v. 
Archer, Civ.App., 147 S.W.2d 519, er¬ 
ror dismissed. 

(2) It has also been held that in 
the absence of statutory inhibition, a 
regular judge of a district court has 
inherent power, by virtue of his of¬ 
fice, to review any order or judgment 
made during the term, including that 
of a former judge made before his 
term of office expired, where the 
reviewing judge acts before the end 
of the term of court at which such 
order or judgment was made.—Cal¬ 
lahan V. Staples, 161 S.W.2d 489, 139 
Tex. 8. 


91. N.T.—Woolf V. TVoolf, 215 N.T. 
S. 89, 126 Misc. 868. 

Puerto Rico.—Semidy v. Central 
Aguirre Co., 6 Puerto Rico Fed. 
212 . 

92. S.C.—Kaylor v. Hiller, 52 S.B. 
120, 72 S.C. 433. 

93- - S.C.—^Kaylor v. Hiller, supra. 

33 C.J. p 974 note 4. 

94. S.C.—Pratt v. Timmerman, 4S 
S.E. 255, 69 S.C. 186. 

95. La.—State v. Hingle, 20 So. 886,. 
48 La.Ann. 1542. 

96. Fla.—Corpus Juris cited in 
Lawyers Co-Operative Pub. Co. v. 
Williams, 5 So.2d 871, 872, 140 
Fla. 390. 

Wis.—^Harrington v. Gilchrist, 99 N, 
W. 909, 121 Wis. 127. 

97. S.C.—Richardson v. Whitfield, 
13 S.C.Law 148. 

98. N.T,—Belmont v. Erie R. Co., 52 
Barb. 637. 

33 C.J. p 974 note 9. 

99. Minn.—Lustmann v, Lustmann, 
283 N.W. 387, 204 Minn. 228. 

Judgment intended 

In a proceeding before a judge 
of a court of record to correct al¬ 
leged error by an order nunc pro- 
tunc in a judgment entered in such 
court by a judge whose term of of¬ 
fice h8LS expired, the court is au¬ 
thorized to make only such correc¬ 
tions as will make the judgment 
conform to the true judgment in¬ 
tended to be rendered as shown by 
the whole record.—^Hawks v. McCor¬ 
mack, 71 P.2d 724, 180 Okl. 669. 
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Similarly, the rule denying a successor judge the 
right to change the decision of his predecessor does 
not apply to a ruling which is not a final determina¬ 
tion of the matter,1 and he may conduct a cause 
without regard to prior interlocutory orders therein 
made by another judge.2 It has also been held that 
the general rule does not apply where the applica¬ 
tion may be made to the court,^ for any applica¬ 
tion that may be made to the court, as discussed su¬ 
pra § 41, may always be made to the court however 
it is constituted. Where the order of a judge has 


been defeated in its operation by subsequent events, 
his successor has authority to make such further 
order as may be necessary to effectuate it.*^ Where 
the order is not complete, the succeeding judge may 
supply the element which may have been omitted,5 
and, where the predecessor judge has reached an 
informal conclusion, not yet entered in an order, 
his successor is at liberty to reconsider the matter 
and make an order at variance with the informal 
conclusion of his predecessor.® 


X. ACTING- IN DIFFERENT COURTS; TERRITORIAL AND EXTRATERRITORIAL 

JURISDICTION 


§ 57. In General 

The jurisdiction and authority of a judge to ex¬ 
ercise judicial functions in a court other than his 
own, or outside the territorial limits of his court, 
and the extent thereof, rest on constitutional or 
statutory provisions, and are considered infra §§ 
58^1. The extent and limits of his authority in 
chambers or in vacation are considered supra § 
48. 

Special and substitute judges are considered infra 
§§ 98-108. 

Examine Pocket Parts for later cases. 

§ 58. In Different Courts 

a. In general 

b. Extent and limit of authority 
a. In Greneral 

Except as is permitted by constitutional or statutory 


provision, a Judge cannot act for a court other than the 
one for which he was selected. 

The jurisdiction of a judge being incident to, and 
growing out of, the jurisdiction of the court of 
which he is a member, a judge cannot, in the ab¬ 
sence of authority of law, exercise the judicial func¬ 
tions of a court for which he has not been select¬ 
ed;*^ and, following the general rule discussed su¬ 
pra § 46 that it is not within the power of litigants 
to invest a judge with any jurisdiction or power not 
conferred on him by law, such authority cannot, in 
the absence of law authorizing it, be conferred by 
consent of the parties.® On the other hand, a liti¬ 
gant has no constitutional right to have his case 
tried by any particular judge, as discussed supra 
§ 45, and, within constitutional limitations,® a judge 
of one court may be authorized to perform duties 
and discharge functions relating to another court 
for which he had not been originally selected.^® In 
accordance with provisions of law, judges of dif- 


1. Ariz.—Tube City Mining- & Mill 
Co. V. Otterson, 146 P. 203, 16 
Ariz. 305, L.R.A.1916E 303. 

33 C.J. p 974 note 10. 

2. Ill.—Niagara Fire Ins. Co. v. 
Scammon, 85 IlLApp. 582. 

33 C.J. p 974 note 11. 

Successor Tinder rotating system 
Superior court judge succeeding 
another under rotating system was 
not required to submit issue in par¬ 
tition proceeding ordered by prede¬ 
cessor, where order was interlocu¬ 
tory, involving matters not raised 
by issues, which judge could deter¬ 
mine.—^Bland v. Faulkner, 139 S.E. 
835, 194 N.C. 427. 

3. Ala.—^Ex parte Cunningham,* 99 
So. 834, 19 AlaA.pp. 584, certiorari 
denied Ex parte Ewart-Brewer Mo¬ 
tor Co., 99 So. 836, 211 Ala. 191. 

Wash.—State v. Snohomish County 
Super. Ct., 51 P. 366, 18 Wash. 277. 
33 C.J. p 974 note 12. 

During term 

A successor judge may vacate a 


judgment or order entered by his 
predecessor during the same term of 
court,—Logan v. Columbia Canning 
Co., 2 Alaska 557. 

tinder a statute providing for va¬ 
cating any final judgment, order, or 
decree within thirty days after ren¬ 
dition, a successor judge may, with¬ 
in thirty days after its entry, va¬ 
cate a final order.—^Department of 
Public Works and Buildings v. Legg, 
29 N.B.2d 515, 374 Ill. 306. 

4. S.C,—^Board of Public Works v. 
Stark, 11 S.C.L. 337. 

5. Puerto Rico.—Semidey v. Central 
Aguirre Co., 6 Puerto Rico Fed. 
212 , • 

S.C.—^Holladay v. Hodge, 65 S.E. 
1019, 84 S.C. 109. 

6- TJ.S.—The Del-Mar-Va, D.C.Va., 
56 F.Supp. 743. 

Reopening case 

Where trial judge in collision case, 
before his death, decided to enter 
an order allowing government to 
reopen to take testimony of absent 
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witness after considering matter 
in an informal manner without ben¬ 
efit of full statement of law or facts 
or of argument, but died before 
entering order, such informal deci¬ 
sion was not binding on succeeding 
judge who heard matter fully.—The 
Del-Mar-Va, supra. 

7. Fla.—Stearns v. Stearns, 143 So. 
642, 106 Fla. 440. 

N.J.—^Henry L. Lang Co. v. McGarry, 
150 A. 689, 106 N.J.Law 457. 

33 C.J. p 975 note 36. 

Traffic court judge h^d not judge of 
criminal court 

N.J.—^Hobart v. First Criminal Ju¬ 
dicial Dist. Court of Bergen Coun¬ 
ty, 160 A. 674, 110 N.J.MiSC. 723. 

8. N'.T.—Cemetery v. Teller, 96 N. 
T.S. 985, 110 App.Div. 450. 

9. Ark.—-Nixon v. Allen. 234 S.W. 
45, 160 Ark. 244. 

33 C.J. p 975 note 40. 

10. Ark.—McEachin v. Martin, 102 
S.W.2d 864, 193 Ark. 787. 
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ferent courts may interchange with each other 
judges of inferior courts may preside or sit for 
judges of superior courts and, conversely, judg¬ 
es of superior courts may do so for judges of in¬ 
ferior courts.^ ^ 

Assignment or designation of judge. The assign¬ 
ment or designation of judges to perform judicial 
functions in courts other than their own ordina¬ 
rily is governed by constitutional provision or by 
statute,and there must be a compliance with such 
provisions.^® 

b. Extent and Limit of Authority 

The authority of a Judge sitting in a court other 
than his own is iimited to that fixed by law. 

The authority of a judge sitting in another court 
than his own is that fixed and limited by law;i6 
beyond that he cannot act.l7 The authority con- 


§ 58 

ferred cannot be extended by implication,and he 
can exercise such authority only on the occasions 
and under the conditions prescribed by the law con¬ 
ferring The authority of a judge sitting or 

presiding for another generally extends to that 
which the regular judge has.2<J He becomes a judge 
of the court,21 performing the judicial functions 
thereof and the court is properly constituted 
when he sits or presides.23 A party in a case tried 
before a judge of another court may be estopped to 
deny the authority of such judge by his conduct.24 

A judge authorized to preside over two distinct 
and separate courts cannot, while sitting and hold¬ 
ing court in one, legally enter an order in a cause 
pending in the other.25 However, he may perform 
his judicial duties in his regular court whenever he 
is not at the time actually sitting in the other of 
which he is an ex officio judge.26 


Fla.—Cormack v. Coleman, 161 So. 
844, 120 Fla. 1. 

Mass.—Commonwealth v. Leach, 141 
N.B. 301, 246 Mass. 464. 

Mo.—State v. Catalino, 296 S.W. 568, 
316 Mo. 1152. 

Pa.—Commonwealth ex rel. Miller v. 
Ashe, 2 A-2d 504, 133 Pa.Super. 
245. 

Tex.—Currie v. Dobbs, Civ.App., 10 
S.W.2d 438—Brown v. State, Cr., 
181 S.W.2d 93. 

33 C.J. p 975 note 41. 

IL Ga.—^Rowland v. State, 142 S.E. 

917, 38 Ga.App. 131. 

Tex.—^Pretre v. State, 17 S.W.2d 42, 
112 Tex.Cr. 459. 

33 C.J. p 975 note 43. 

ExohausTe between, clxctiit Judgre and 
chancellor 

Ark.—McEachin v. Martin, 102 S.W. 
2d 864, 193 Ark. 787. 

12. Mass.—Commonwealth v. Leach, 
141 N.E. 301, 246 Mass. 464. 

33 C.J. p 975 note 44. 

13 . N.J.—State v. Dedge, 127 A, 639, 
101 N.J.Law 131. 

33 C.J. p 975 note 46. 

Xn federal courts 

(1) Justices of the United States 
supreme court have inherent power 
to preside over trial courts.—U. S. 
V. Moore, C.C.A.N.T., 101 P.2d 56. 
certiorari denied Moore v. U. S., 69 
S.Ct. 788, 306 U.S. 664, 83 L.Ed. 1060. 

(2) A retired justice of the Unit¬ 
ed States supreme court has power 
under special designation of the 
chief justice to sit as district judge. 
—^U. S. V. Graham, C.C.A.lsr.Y., 102 
P.2d 436, certiorari denied Graham 
V. U. S., 69 S.Ct. 1041, 307 U.S. 643, 
83 L,Ed. 1624, rehearing denied 60 
S.Ct. 68, 308 U.S. 632, 84 L.Ed. 626, 
and certiorari denied Heed v. U. S., 
59 S.Ct. 1041, 307 U.S. 643, 83 L.Ed. 
1524 —^U. S. V. Moore, C.C,A.N.Y., 
101 F.2d 66, certiorari denied Moore 


V. U. S., 59 S.Ct. 788, 306 U.S. 664, 
83 L.Ed. 1060. 

(3) Other cases see 33 C.J. p 975 
note 45 [bj. 

14. Mass.—^Ashley v. Walt, 116 N. 

E. 961, 228 Mass. 63. 

33 C.J. p 976 note 46. 

Designation or selection of substi¬ 
tute or special judge see infra §§ 
101 , 102 . 

16. Ill.—Eick V. Bick, 277 Ill.App. 
329. 

Kecessity for assignment or desig¬ 
nation 

(1) Under some statutes a district 
judge may act as judge of juvenile 
court, even though not so designated 
by judges of district court.—Wissen- 
berg V. Bradley, 229 N.W. 205, 209 
Iowa 813, 67 A.L.R. 1075. 

(2) Under others a judge of cir¬ 
cuit or superior court cannot act as 
judge of criminal court without due 
assignment, although he may per¬ 
form judicial duties in civil cases 
whenever available for that pur¬ 
pose.—^Patchen v. Patchen, 4 N.E. 2d 
94, 364 Ill. 178. 

16. Ark.—^McEachin v. Martin, 102 
S.W.2d 864, 193 Ark. 787. 

Mass.—Commonwealth v. Leach, 141 
N.E. 301, 246 Mass. 464 
33 C.J. p 976 note 48. 

Source of authority 

(1) The power of a circuit court 
Judge assigned to trial of supreme 
court action does not come from the 
common law.—^Byers v. Weinstein, 
195 A. 376, 119 N.J.Law 207. 

(2) A judge of the court of com¬ 
mon pleas derives his authority to 
hold the circuit court not from the 
request of the justice of the supreme 
court, but from his appointment as 
judge of the court of common pleas. 
—Commonwealth Roofing Co. v. 
Palmer Leather Co., 52 A. 389, 67 N. 
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J.Law 566, followed in Higgins v. 
Egg, 93 A. 593, 87 N.J.Law 185. 

17. Ark.—McEachin v. Martin, 102 
S.W.2d 864, 193 Ark. 787. 

33 C.J. p 976 note ^9. 

18. Ga.—Cox V. State. 91 S.E. 422, 
19 Ga.App. 283. 

19. Ga.—^Rowland v. State, 142 S. 
B. 917, 38 Ga.App. 131. 

33 C.J. p 976 note 51. 

20. Ark.—McEachin v. Martin, 102 
S.W.2d 864, 193 Ark. 787. 

Pa.—Commonwealth ex rel. Miller v. 
Ashe, 2 A2d 504, 133 Pa.Super. 
245. 

33 C.J. p 976 note 53. 

Termination of case 

A judge sitting or presiding for 
another may make all orders nec¬ 
essary for the termination of the 
case.—Shore v. Splain, 258 P. 150, 49 
App.D.C. 6. 

21. Ark,—^McEachin v. Martin, 102 
S.W.2d 864, 193 Ark. 787. 

33 C.J. p 976 note 53%. 

Proper title to be used by a dis¬ 
trict court judge sitting in the su¬ 
perior court is “district court judge 
sitting under’* specified statute.— 
Commonwealth v. Leach, 141 N.K 
301, 246 Mass. 464. 

22. Fla.—Cormack v. Coleman, 161 
So. 844, 120 Fla. 1. 

23. N.D.—State v. Robinson, 160 N. 
W. 512, 35 N.D. 410. 

33 C.J. p 976 note 53%. 

24. Ga.—^Baldwin v. Ragan, 65 S.B. 
335, 6 Ga.App. 529. 

33 C.J. p 976 note 57. 

25. Ill.—U. S. Life Ins. Co. v. Shat- 
tuck, 43 N.E. 389, 159 Ill. 610. 

26. Ill.—^Patchen v. Patchen, 4 N.E. 
2d 94, 364 Ill. 178. 

Reason for mle 

While acting as ex officio judge 
of criminal court, an incumbent’s ti- 
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§ 59. Territorial and Extraterritorial Juris¬ 
diction 

As a general rule a judge can perform Judicial acts 
only within the limits of his territorial jurisdiction. 

As a general rule a judicial officer can perform 
judicial acts only within the territorial limits with¬ 
in which he is authorized to act as such judicial 
officer.27 Thus a judge deriving his authority from 
the sovereign power of the state has no power to 
exercise his judicial functions outside the territorial 
limits of the state and this cannot he done even 
with the consent of the parties.29 

§ 60. - As Judge of Own Circuit, District, 

or County 

a. In general 

b. When sitting in another county or dis¬ 

trict 

a. In General 

Except as authorized by constitutional or statutory 
provisions, the judge of a court whose jurisdiction is 


limited to a district or county must exercise his judicial 
functions within the territorial limits of such district or 
county. 

In so far as the jurisdiction of the courts of a 
state is limited to certain counties or districts, as 
discussed in Courts § 91, the judicial powers of the 
judge of such courts must be exercised within the 
limits of their territorial districts,unless other¬ 
wise authorized by constitutional or statutory pro- 
vision.31 Ordinarily a judge cannot try and de¬ 
termine causes while physically out of his judicial 
district,32 and, except as properly authorized by 
statute or consent of the parties,33 a judge has no 
authority to hear a cause, or make orders substan¬ 
tially affecting the rights of the parties, outside the 
county in which the action is pending.34 

Where the county or district is siibdividedj under 
some provisions of law, the jurisdiction or power 
of the judge of the county or district is coextensive 
therewith and is not limited to any particular sub¬ 
division thereof.35 However, where a district is 
composed of several counties, a judge of the dis- 


tle as circuit or superior judge re¬ 
mains unimpaired-—Patchen v. 
Patchen, supra, 

a?. Ala.—^Luther v. Luther, 100 So. 
497, 211 Ala. 352. 

Cal,—^Ertman v. Municipal Court of 
City and County of San Francis¬ 
co, 155 P.2d 908. 68 Cal.App.2d 143, 
rehearing denied 156 P.2d 940, 68 
Cal.App.2d 143. 

N.C.—^Union Nat. Bank v. Hagaman, 
179 S.E. 759, 208 N.C. 191. 

33 C.J. p 976 note 59. 

Territorial limitations on jurisdiction 
or power: 

At chambers or in vacation see 
supra § 48. 

Of special or substitute judge see 
infra § 105. 

28. Okl.—Dunlap v, Rumph, 143 P. 
329, 43 Okl. 491. 

33 C.J. p 977 note 61. 

Territorial limitations of jurisdic¬ 
tion of court see Courts § 91. 

29. Okl.—^Dunlap v. Rumph, supra, 

30. Ala.—^Luther v. Luther, 100 So. 
497, 211 Ala. 352. 

Mont.—State ex rel. King v. District 
Court of Eleventh Judicial Dis¬ 
trict, 26 P.2d 986, 95 Mont. 100. 
Tex.—^Berner v. Berner, Civ.App., 146 
S.W.2d 1017, error dismissed, judg¬ 
ment correct. 

33 CJ. p 977 note 64. 

County judge is judge of county 
court wherever It is established.— 
Ex parte D*Alessandro, 143 So. 660, 
106 Fla. 678. 

Process 

A judge cannot, contrary to the 
statute, summon a judgment debtor 
residing in another county to ap¬ 


pear and be examined.—Wilson v. 
Amdrews, 9 How.Pr., N.T., 39. 

31. N.M.—Singleton v. Sanabrea, 2 
P,2d 119, 35 N.M. 491. 

Ohio.—State v. Marsh, 168 N.B. 473, 
121 Ohio St. 321—State v. Marsh, 
169 N.E. 564, 121 Ohio St. 477. 

33 C.J. p 977 note 65. 

Appeal from clerk of court to the 
judge may be heard out of the coun¬ 
ty.—Ledbetter V. Pinner, 27 S.B. 123, 
120 N.C. 455. 

32. Miss.—^McGowan v. State, 196 
So. 222, 189 Miss. 450. 

33. N.C.—Shepard v. Leonard, 25 S. 

EL2d 445, 223 N.C. 110—Edmundson 
V. Edmundson, 22 S.B.2d 576, 222 
N.C. 181—White Way Laundry v. 
Underwood, 16 S.E.2d 703, 220 N. 
G. 152—Jeffreys v. Jeffreys, 197 
S.E. 8, 213 N.C. 631—State v. 

Whitly, 182 S.B. 338, 208 N.C. 661 
—^Union Nat. Bank v. Hagaman, 
179 S.E. 759, 208 N.C. 191—Turn- 
age V. Dunn, 144 S.B. 521, 196 N.C. 
105—Bisanar v. Suttlemyre, 138 
S.E. 1, 193 N.C, 711. 

33 C.J. p 977 note 71 [a] (2). 

Void legislation 

When in conflict with a constitu¬ 
tional provision, an initiated meas¬ 
ure providing that a judge may hear 
a cause and render judgment in a 
county other than the one in which 
the cause is pending is void.—^Bil¬ 
lingsley V. Gulf, C. & S. F. Ry. Co., 
253 P. 103, 122 Okl. 181—Atchison, T. 
& S. F. Ry. Co. V. Long, 251 P. 486, 
122 Okl. 86, followed in Killey v. St. 
Louis-San Francisco Ry. Co., 251 P. 

493, 122 Okl. 102, St Louis-San 
Francisco Ry. Co. v. Deweese, 251 P. 

494, 122 Okl. 94, St Louis-San Fran¬ 
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cisco R. Co. V. Long, 251 P. 494, 
122 Okl. 94, and Missouri-Kansas- 
Texas Ry. Co. v. Long, 251 P. 495, 
122 Okl. 86. 

34. N.C.—Shepard v. Leonard, 25 
S.E.2d 445, 223 N.C. 110—Jeffreys 
V. Jeffreys, 197 S.E. 8, 213 N.C. 
531—State v. Whitley, 182 S.B. 338, 
208 N.C. 661—Union Nat Bank v. 
Hagaman, 179 S.B. 759, 208 N.C. 
191—Brown v. Mitchell, 176 S.E. 
258, 207 N.C. 132—Scott Drug Co. 
V. Patterson, 152 S.E. 632, 198 N.C. 
648—Turnage v. Dunn, 144 S.E. 
621, 196 N.C. 105—Visanar v. Sut¬ 
tlemyre, 138 S.B. 1, 193 N.C. 711— 
State V. Humphrey, 120 S.E. 85, 
186 N.C. 533, 

“At term” jurisdiction 

Motions in causes pending on 
docket of a county can be heard “at 
term“ only in that county, and no 
judge has any “at term” jurisdic¬ 
tion thereof except within the coun¬ 
ty, so that when heard during a 
term of court in another county, it 
is by virtue of the vacation jurisdic¬ 
tion of presiding judge.—Shepard v. 
Leonard, 25 S.E.2d 445, 223 N.C. 110. 
Fending appeal 

A superior court judge after ad¬ 
journment of term and when in an¬ 
other district had no Jurisdiction to 
And facts on which to hold, after en¬ 
try of order from which plaintiffs 
had appealed to supreme court, that 
defendant had made a general ap¬ 
pearance in the cause, thereby ren¬ 
dering moot the question involved 
on appeal by plaintiffs then pending. 
—White Way Laundry v. Under¬ 
wood, 16 S.E.2d 703, 220 N.C. 162. 

35. Tex,—dAngelo v, Holland Texas 



48 C.J.a 


JUDGES 


§ 61 


trict court while sitting in one county of his dis¬ 
trict does not, and cannot, sit as a court as to other 
counties of his judicial district^^ 

Ministerial duties. It has been held that a judge 
may exercise some of his ministerial duties when be¬ 
yond the limits of his district,37 although he may 
be superseded within his district, during his ab¬ 
sence therefrom, by a substitute judge.38 

b. When Sitting in Another County or District 

The power of a Judge to deal with matters in his 
own court while he is sitting as a Judge in another 
county or district depends on whether he can exercise 
chamber powers beyond the territorial limits of his own 
court. 

The authority and power of a judge, holding 
court in another district than his own, over mat¬ 
ters pending in his home district, largely depend 
on the view that is taken with regard to whether 
or not a judge may exercise his chambers powers 
beyond the territorial boundary of his own district, 
as discussed supra § 48. Accordingly in some ju¬ 
risdictions it has been held that a judge cannot ex¬ 
ercise his chambers powers when outside of the ter¬ 
ritorial limits of his district, even though holding 
court in another district's In other jurisdictions, 
however, it has been held that the powers of a 
judge of general jurisdiction, over cases pending in 


his district, may be exercised by him while holding 
court in another district^ 

§ 61. - As Judge of Another Circuit, Dis¬ 

trict, or County 

a. In general 

b. Extent and duration of authority 

a. In General 

Except as the constitution or a statute provides 
otherwise, a Judge of a court whose jurisdiction is lim¬ 
ited to a particular circuit, district, or county cannot 
act or hold court as the Judge of a court outside such 
circuit, district, or county. 

While, under the particular provisions of law, 
the jurisdiction or authority of some judges is made 
coextensive with the boundaries of the state,^^ the 
jurisdiction of the lower courts of a state is often 
limited to certain counties, circuits, or districts, as 
discussed in Courts § 91, and, except as the consti¬ 
tution or a statute provides otherwise, the author¬ 
ity of the judges of such courts to exercise their 
judicial functions is limited to the counties, cir¬ 
cuits, or districts of their own courts.^^ In the ab¬ 
sence of express authorization a judge cannot make 
orders in a cause pending in a court outside the 
limits of his territorial jurisdiction nor can he 


Hypotheek Bank of Amsterdam, 
Holland, Oiv.App., 52 S.W.2d 785— 
Kraker v. Bettman-Kleinhauser 
Clothingr Co„ Civ.App., 12 S.W.2d 
247. 

33 C.J. p 977 note 66. 

36. Iowa.—Carey v. District Court 
of Jasper County, 285 N.W. 236, 
226 Iowa 717. 

Tex.—^National Bank of Commerce 
V. Lone Star Milling Co., Civ.App., 
152 S.W. 663. 

37. U.S.—Lynde v. Winnebago 
County, Iowa, 16 Wall. 6, 21 L.Ed. 
272. 

33 C.J. p 977 note 68. 

SignJiLg judgment 

Cal.—United Railroads of San Fran¬ 
cisco V. Superior Court in and 
for San Mateo County, 242 P. 701, 
197 Cal. 687—Walter v. Merced 
Academy Ass’n, 59 P. 136, 126 Cal. 
582—Comstock Quicksilver Mining 
Co. V. Superior Court of Santa 
Cruz County, 57 Cal. 625. 

Exercise of chamber powers beyond 
territorial limits see supra § 48. 

38. U.S.—Lynde v. Winnebago 
County, Iowa, 16 Wall. 6, 21 L.Ed. 
272. 

38. Colo.—Schmidt v. Wither, 201 P. 
886, 70 Colo. 391—Kirby v. Chica¬ 
go. R. I. & P. R. Co., 116 P, 150, 51 
Colo. 82. 

33 C.J, p 977 note 71. 

48 aJ.S.-65 


40. U.S.—^In re American Home 
Furnishers* Corporation, C.C.A.Va., 
296 F. 605, certiorari granted 
Clemmer v. Ross, 44 S.Ct. 637, 265 
U.S. 578, 68 L.Ed. 1188, certiorari 
dismissed 45 S.Ct. 122, 266 U.S. 
640, 69 L.Ed. 483. 

Ga.—Mize v. Harber, 8 S.E.2d 1, 189 
Ga. 737. 

Or.—^Ahlstrom v. Lyon, 131 P.2d 219, 
169 Or. 629. 

33 C.J. p 978 note 72. 

In Horth. Carolina 

<1) Under the system of rotation 
of judges as prescribed by the con¬ 
stitution, the judge holding the 
courts of a judicial district has ju¬ 
risdiction to act in all matters with¬ 
in the jurisdiction of the superior 
court, and by consent of parties, 
such judge may, out of term and in 
or out of the county and out of the 
district, sign a judgment affecting 
any matter within such jurisdiction. 
—^Edmundson v. Edmundson, 22 S.B. 
2d 576, 222 N.C. 181. 

(2) Under the later statutes a res¬ 
ident judge was.held to have juris¬ 
diction to sign an order out of the 
county and out of the district In 
which the action was pending at a 
time when, by the law of rotation, 
the judge was holding the courts of 
another district.—Edmundson v, Ed¬ 
mundson, supra. 

(3) The, contrary was true under 
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earlier statutes.—^Britt v. Buncombe 
County, 90 S.E. 1005,' 172 N.C. 797 
—33 C.J. p 977 note 71 [a]. 

4L Ala.—^Escambia County Board 
of Education v. Watts, 95 So. 498, 
19 Ala.App. 7, certiorari denied Ex 
parte Watts, 95 'So. 502, 209 Ala, 
115. 

Circuit judge 

Ala.—State ex rel. Montgomery v. 
Merrill, 117 So. 473, 218 Ala. 149 
—Luther v. Luther, 100 So. 497, 
211 Ala. 352. 

Superior court judge 

Under some statutes the juris¬ 
diction of judges of superior courts 
is coextensive with the limits of 
the state and they may act in cir¬ 
cuits other than their own when au¬ 
thorized by law.—^Fluker v. State, 1 
S.E.2d 29, 187 Ga. 418. 

42. U.S.—^In re American Home 
Furnishers* Corporation, C.C.A.Va., 
296 F. 605, certiorari granted Clem¬ 
mer V. Ross, 44 S.Ct, 637, 265 U. 
S. 578, 68 L.Ed. 1188, certiorari 
dismissed 45 S.Ct. 122, 266 U.S. 
640, 69 L.Ed. 483. 

33 C.J. p 978 note 77. 

Special and substitute judges gen¬ 
erally see infra §§ 98-108. 

43. N.D.—State v. Garrison, 276 N. 
W. 693, 68 N.D. 71, 

Ohio.—State ex reL Stahl v. Web¬ 
ster, 30 Ohio N.P.,N.a, 435. 
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exchange districts with another judge;^^ nor can 
he hold court in another district.'^s 

In the absence of constitutional inhibition the 
legislature has, however, the right to fix the terri¬ 
torial jurisdiction within which a judge may exer¬ 
cise judicial functions, and, in doing so, it may 
extend^” or limit^^ his territorial jurisdiction. 
Hence the legislatures may, and often do, confer 
on the judge of one circuit, county, or district the 
power to act with lawful authority in another cir¬ 
cuit, county, or district.^® The authority of a judge 
to exercise judicial power outside the limits of his 


judicial district is sometimes conferred by the con¬ 
stitution,^0 in which case a judge may act there¬ 
under independently of any statute,and the right 
conferred by the constitution cannot be taken away 
by statute.52 

By force of constitutional or statutory provisions, 
the judge of one county, circuit, or district, may, 
under specified conditions or circumstances and 
proper designation, make orders in causes pending 
in another circuit or district,53 or may hold court 
in other districts, circuits, or counties,®^ or judges 


Okl.—state v. Walton, 236 P. 629, 
30 Okl.Cr. 416. 

33 C.J. P 978 note 78. 

44. Ark.—Blackmore v. State Bank, 
3 Ark. 309. 

45. Pa.—^Appeal of Livingston, 88 
Pa. 209. 

46. Mo.—State v. Buckner, 234 S.W. 
651, 291 Mo. 320, 

33 C.J. p 978 note 81. 

47. KM.—Mayes v. Bassett, 125 P. 
609, 17 X.M. 193. 

Pa.—In re Judicial Assignments, 39 
Pa.Co. 263. 

48. 3Io,—State v, Buckner, 234 S.W. 
631, 291 Mo. 320. 

49. Ark.—McEachin v. Martin, 102 
S.W.2d 864, 193 Ark. 7S7. 

Ohio.—State of Ohio ex rel. Stahl 

V. Webster,' SO Ohio KP.,KS., 435, 
Okl,—State v. Mathews, 273 P. 352, 

134 Okl. 288. 

Or.—Archerd v. Burk, 36 P.2d 338, 
148 Or. 444. 

Tex.—Eucaline Medicine Co. v. 
Standard Inv. Co., Civ.App., 25 S. 

W. 2d 259, error refused—Pierson 
V. State, Or.. 177 S.W.2d 975—Ex 
parte Blackwood, 157 S.W'’.2d 908, 
143 Tex.Cr. 169. 

33 C.J. p 978 note 84. 

ConstitutioiLal limitations 
The provision of the constitution 
that the legislature may provide by 
law that a judge of one district 
may discharge duties of a judge of 
any other district not his own when 
convenience or public interest may 
require applies where district judge 
is disabled or accumulation of busi¬ 
ness is such that he is unable to 
take care of it.—State ex rel. Thomp¬ 
son V. Day, 278 KW. 684, 200 Minn. 
77, followed in State ex rel. P. W. 
Woolworth Co. v. Day, 273 KW. 691, 
200 Minn. 77. 

Statutes held cumulative 
Tex.—Moore v. Davis, Com.App., 32 
S.W. 2d 181—^Ferguson v. Chapman, 
Civ.App., 94 S.W.2d 593. 

Tacatiou powers 

A judge of one court may be au¬ 
thorized to perform such acts in re¬ 
lation to law cases as are necessary 
to be performed in vacation in an¬ 


other court.—State v. Hooker, 16 So. 
614, 35 Fla. 19. 

50. Ohio,—Barner v. Bamer, 19 Ohio 
App. 458- 

51. Wyo.—Hoglan v. Geddes, 172 P. 
136, 25 VTyo. 436. 

Power of legislature to confer au¬ 
thority is immaterial.—^Athearn v. 
Xicol, 200 P. 942, 187 Cal. 86. 

52. Tex.—^Moore v. Davis, Com.App., 
32 S.W.2d 1 SI—Ferguson v. Chap¬ 
man, Civ.App., 94 S.W.2d 593, er¬ 
ror dismissed. 

53. Fla.—Hathcock v. Societe Anon- 
yme La Floridienne, 45 So. 22, 54 
Fla. 522. 

33 C.J. p 978 note 89. 

54. Fla.—Theo. Hirsch Co. v. Mc¬ 
Donald Furniture Co., 114 So. 517, 

94 Fla. 185. 

Ill.—^Vojtek V. Horan, 243 HI.App. 
362. 

KM.—Massengill v. City of Clovis, 
267 P. 70, 33 KM. 318. 

KD.—Smith V. King, 227 KW. 228, 
58 KD. 680. 

Ohio.—State v. Marsh, 168 X.E. 473, 
121 Ohio St. 321—State v. Marsh, 
169 KB. 564, 121 Ohio St. 477— 
State ex rel Stahl v. Webster, 30 
Ohio X.P.,X.S., 435—Barner v. Ear¬ 
ner, 19 Ohio App. 458. 

Tex.—Cyrus W. Scott Mfg. Co. v. 
Haynie, Civ.App., 64 S.W.2d 1090, 
error dismissed—^Eucaline Medi¬ 
cine Co. V. Standard Inv. Co., Civ. 
App., 25 S.W.2d 259, error refused 
—Akins V. State, Cr., 182 S.W.2d 
723, affirmed 65 S.Ct. 1276, 325 U. 
S. 398, 89 L.Ed. 1692, rehearing 
denied 66 S.Ct. 86—Garter v. State, 

95 S.W.2d 447, 130 Tex.Cr. 569. 
Wyo.—^Hoglan v. Geddes, 172 P, 136, 

26 Wyo. 436. 

33 C.J. p 978 note 90. 

Effect of recall provisious 

Assignment of trial judge to serve 
in county other than that in which 
he was elected and qualified was 
held not to violate constitutional re¬ 
call provisions.—Warden v. Harker, 
300 P. 965, 212 OaL 776. 
Disqualificatiou bx inability of reg¬ 
ular judge 

(1) Under some provisions the 
judge of the superior court of an- 
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other county may be called in, al¬ 
though the regular judge is not dis¬ 
qualified or unable to serve.—Bella- 
mack V. State, 294 P. 622, 37 Ariz. 
344—Arizona Mutual Auto Ins. Co. 
V. Bisbee Auto Co., 197 P. 980, 22 
Ariz. 376. 

(2) Under others a visiting judge, 
even with consent of the parties, 
cannot try a case which the home 
judge is not disqualified or prevent¬ 
ed from trying.—Rowland v. State, 
142 S.E. 917, 38 Ga.App. 131. 

Record of designation 

Executive order designating circuit 
judge of one circuit to hold court in 
another circuit should be entered of 
record in minutes of latter court.— 
Forcum v. Symmes, 133 So. 88, 101 
Fla. 1266—Realty Co. v. Fraleigh- 
Smith Inv. Co., 107 So. 174, 90 Fla. 
769. 

Court of several divisions 

(1) Under some statutes the judge 
of one division of a court consist¬ 
ing of several divisions may be call¬ 
ed in to try a case In another di¬ 
vision of the same court.—State v. 
Oatalino, 295 S.W. 568, 316 Mo. 1152. 

(2) Under a provision authorizing 
a superior court judge of one coun¬ 
ty to hold court in another county 
on request of the superior court 
judge of the latter county, the fact 
that the judge presiding in one di¬ 
vision of a superior court called in 
an outside judge to try a case pend¬ 
ing in another division of same court 
was at most an irregularity, and not 
a void act.—^Bellamack v. State, 294 
P. 622, 37 Ariz. 844. 

After plea 

Calling in judge of another coun¬ 
ty to try case after regular judge, 
not disqualified, had taken plea and 
set date for trial was held not ille¬ 
gal.—^Bellamack v. State, supra. 

Federal judges 

(1) Federal district judge, while 
appointed to act in a certain des¬ 
ignated district, is nevertheless a 
United States judge with full au¬ 
thority to act wherever designated 
in any state or territory of the Unit¬ 
ed States.—^U. S. v. Certain Tracts 
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may exchange districts.^^ However, to authorize 
judges to hold court outside their districts or cir¬ 
cuits, or to exchange districts, there must be com¬ 
pliance with constitutional and statutory provi¬ 
sions.^® 

Construction of constitutions and statutes. A 
statute providing for judges of one district to hold 
court in another district is generally considered as 
remedial®^ and should be liberally construed®® with 
a view to promoting the ends of justice.®® General 
rules have been applied in the construction of con¬ 
stitutional provisions extending the territorial juris¬ 
diction of judges.®® 

Criminal cases. It has been held that a judge 
called in to try a criminal case is not disqualified to 
sit merely because he has no authority to try crim¬ 
inal cases in his district.®^ If the judge is author¬ 
ized to try both civil and criminal cases in his own 
district, he may try a criminal case for the judge 
of a criminal court in another district.®^ 

b. Extent and Duration of Authority 

(1) In general 

(2) After return to his own district 
(1) In General 

The extent and limits of the authority of a Judge 
acting as the judge of a court outside his own circuit, 
district, or county depend on constitutional and statu¬ 
tory provisions. 

The extent and limit of the powers of a judge 


acting in a district other than his own, as well as 
the nature of such powers and the nature of his 
office, depend on constitutional and statutory provi¬ 
sions.®® There are numerous holdings wuth regard 
thereto, and, while some of them appear to be con¬ 
flicting, they must be considered with regard to the 
particular constitutional or statutory provision un¬ 
der consideration. Under some provisions the vis¬ 
iting judge has only a very limited jurisdiction con¬ 
fined to the actual holding of court for the local 
judge,®^ and his authority extends only to the spe¬ 
cific matter submitted to him,®® and the visiting 
judge is not authorized to exercise otherwise his 
judicial powers within the local districts, in matters 
not properly brought before him while holding 
court.®® Under other provisions the visiting judge, 
during the term, has the right to exercise all the 
judicial functions and perform all the judicial du¬ 
ties of the judge of the local court.®^ 

A judge holding court in another district becomes 
a constituent part of the local court.®® If the local 
court consists of only one judge, the visiting judge 
is not considered as an associate or coordinate judge 
with the local judge but is the court itself,®® and 
has the same powers or the right to exercise the 
same powers as the regular judge.*^® Whenever 
the visiting judge enters on the trial of a case he, 
for the purpose of that case, has all the power and 
authority of the judge of the local district,and 
he may make all such orders as may be required 


of Land In Los Angeles County, Cal., 
D.C.Cal., 67 F.Supp. 739. 

(2) Retired federal district Judge 
may be assigned to sit in another 
district, and on doing so his status 
is the same as that of any active 
judge so called.—Booth v. U. S., Ct. 
CL, 54 S.Ct. 379, 291 TJ.S, 339, 78 L. 
Ed. 836. 

55. Ark.—McEachin v. Martin, 102 
S.W.2d 864, 193 Ark. 787—Kory v. 
Dodge, 298 S.W. 505, 174 Ark, 1156. 
Tex.—^Baldwin v. Leonard, Civ.App., 
110 S.W.2d 1160, error dismissed, 
33 C.J, p 979 note 91. 

58. Tex.—^Baldwin v. Leonard, su¬ 
pra. 

BeasoxL for exchange 

Under some statutes it is not nec¬ 
essary that dockets or minutes show 
reason for the exchange.—^Baldwin 
V. Leonard, supra—^Lindley v. State, 
268 S.W. 167, 99 Tex.Cr. 85. 
Presumption of legality 
Tex.—^Ferguson v. Chapman, Civ. 
App., 94 S.W.2d 693, error dis¬ 
missed. 

Cnmiilatlve statutes 

Fact that judge sitting in ex¬ 
change of benches with judge of 


another district was not designated 
in accordance with statute relating 
to assignment of one district judge 
to preside over court of another 
district judge was held not to dis¬ 
qualify the judge, where such ex¬ 
change was proper under other pro¬ 
visions considered cumulative.—^Fer¬ 
guson V. Chapman, supra. 

57. Mo.—^Bower v. Daniel, 95 S.W. 
347, 198 Mo. 289. 

58. Mo.—Bower v. Daniel, supra. 

59. Mo.—^Bower v. Daniel, supra. 

60. Wis.—In re Southern Wisconsin 
Power Co., 122 N.W. 801, 140 Wis. 
246, followed in 122 N.W. 809, 140 
Wis. 265. 

61. Mo.—State v. McCarver, 92 S.W. 
684, 194 Mo. 717. 

62. Tex.—Hull V. State, 100 S.W. 
403, 50 Tex.Cr. 607. 

63. Mont—Wallace v. Helena Elec¬ 
tric R. Co., 24 P. 626, 10 Mont 24, 
adhered to 25 P. 278, 10 Mont 24. 

N.C.—^Royal v. Thornton, 63 So. 1040, 
150 N.C. 293, 

33 C.J. p 979 note 1. 

Authority of special and substitute 
judges generally see infra § 106. 

64. Mont—Wallace v. Helena Elec- 
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trie R. Co., 24 P. 626, 10 Mont 24, 

adhered to 25 P. 278, 10 Mont 24. 

65. Fla.—Simonton v. State, 31 So. 
821, 44 Fla. 289. 

66. Mont.—Wallace v, Helena Elec¬ 
tric R. Co., 24 P. 626, 10 Mont 24, 

adhered to 25 P. 278, 10 Mont 24. 

67. Ariz.—Payne v. Williams, 56 P. 
2d 186, 47 Ariz. 396—Brewer v. 
Morgan, 263 P. 630, 33 Ariz. 225. 

Ohio.—City of Cincinnati v. Alcorn, 
171 N.E. 330, 122 Ohio St 294. 

Okl.—^Ragan v. Shannon, 225 P. 672, 
98 Okl. 289. 

33 C.J. p 980 note 5. 

68. Ohio.—Earner v. Bamer, 19 
Ohio App. 458. 

33 C.J. p 980 note 9. 

69. Mont.—State v. Fourteenth Ju¬ 
dicial Dist Ct, 152 P. 753, 61 
Mont 310. 

70. Pa.—Commonwealth v. Johnson, 
84 A. 824, 236 Pa. 412. 

33 C.J. p 980 note 10. 

71. Mont.—State v. Fourteenth Ju¬ 
dicial Dist Ct. 162 P, 753, 51 
Mont 310. 

^ 33 C.J. p 9S0 note 11* 
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for the determination of the case,*^2 and his author¬ 
ity continues until the motions after the trial are 
disposed although the regular judge appears 
and holds court."^ While presiding at the regular 
term he may continue or adjourn the term,*^5 he 
may designate the day for holding the adjourned 
term,"^^ he ma\" finish the business at the adjourned 
tenn,"'^ and he may order a special term JS He may 
also grant proper relief from a void or voidable or¬ 
der made by himself Although the visiting judge 
may do whatever is necessary to complete his rec- 
ords^® or to enforce judgments,as a regular judge 
could have done,^^ his power is only temporary or 
transitorySS and ceases when his connection with 
the outside court is severed.^^ He cannot preside 
at a retrial of the case.^s Xhe refusal of the visit¬ 
ing judge to act ends his jurisdiction.^® After qual¬ 
ification of a special judge selected for a particular 
case, a judge of another district is not authorized 
to act in the premises.®^ 

Rights and ponders of local judge. Under some 
provisions the judicial power of the local judge has 
been held superseded by that of the visiting judge 
during the term of the latter's appointment,®^ or the 
duration of the case for which he has been select¬ 
ed.® ^ Under other provisions, a resident judge has 
been held not deprived of exercising his jurisdiction 
during the time when a visiting judge may be ex¬ 
ercising jurisdiction in the district, when such resi¬ 
dent judge does not interfere with the jurisdiction 


of the temporary judge while he is acting within the 
authority conferred by his assignment.^® 

Exchanging districts. Where judges exchange 
districts, the instant one of them enters the district 
of the other he becomes judge thereof, and the resi¬ 
dent judge becomes judge of the district for which 
he has exchanged.®^ The power of the judge in 
the exchange district or circuit ceases on expiration 
of the time fixed by the exchange agreement.®^ 

In another county of district. A visiting judge 
from another district is without authority to issue 
any order in a cause pending in a county of the 
district where he is temporarily presiding other 
than that to w’hich he has been called.®® 

Rotation of judges. Where judges are required 
by statute to rotate, they can exercise their general 
jurisdiction only in the district to which they are 
assigned at the time,®^ except where they exchange 
courts®® or where they are commissioned to hold a 
special term of the court.®® 

(2) After Return to His Own District 

On return of a visiting Judge to his own court he 
may act judicially with respect to matters connected 
with the other district only to the extent specially au¬ 
thorized by law. 

In the absence of express authorization, the ju¬ 
dicial powers of an outside judge as judge of the 
local district must be exercised within the territorial 
boundaries of the local district j®*^ and, after his 


72. Idaho.—Morris v. Lemp, 88 P. 
761, 13 Idaho 116. 

33 C.J. p 9S0 note 12. 

73. U.S.—^Cheesman v. Hart, C.C. 
Colo., 42 F. 9S. 

Mo.—State v. Williams, 117 S.W. 618, 
136 Mo.App. 330. 

33 C.J. p 980 note 13. 

74. Mo.—State v. Williams, supra. 
Authority of a special judge on re¬ 
turn of regular judge generally 
see infra § 105. 

Concurrent jurisdiction of regular 
and visiting judges 
Tex.—^Eucaline Medicine Co. v. 
Standard Inv. Co., CivA.pp., 25 S, 
W.2d 259, error refused. 

75. Ala.—^Whatley v. State, 39 So. 
1014, 144 Ala. 68. 

76. Ala.—^Whatley v. State, supra. 

77- Ala.—^TiTiatley v. State, supra. 
S.D.—^Williams v. Williams, 61 N.W. 
38, 6 S.D. 284. 

78. Tenn.—^Elms v. State, 10 
Humphr. 128. 

33 C.J. p 981 note 18. 

79. Mont.—State v. Fourteenth Ju¬ 
dicial Dlst Ct. 162 P. 753, 61 
Mont. 310, 


80. Ky.—^Dial v. Commonwealth, 136 I 

S.W. 139, 143 Ky. 118. | 

81. Ky.—^Dial v. Commonwealth, 
suprsu 

82. Ky.—^Dial v. Commonwealth, su¬ 
pra. 

83. Mont.—State v. Fourteenth Ju¬ 
dicial Dist Ct., 152 P. 753, 51 
Mont 310. 

84. Ill.—In re Johnson's Estate, 277 
IlLApp. 319. 

Necessity for new assignment 
Testimony could not be taken in 
county in which proceeding was 
heard and submitted after expira¬ 
tion of assignment to that county 
of supreme court justice to whom 
proceeding was submitted and his 
assignment to another county by ap¬ 
pellate division without a new as¬ 
signment.—Petition of Serenbetz. 46 
N.T.S.2d 475, affirmed 4$ N.T.S.2d 
127, 267 App.Div. 836. 

85. Ky.—^Dial v. Commonwealth, 186 
S.W. 139, 143 Ky. 118. 

86. Kan.—Berry v. Dewey, 170 P. 
1000, 102 Kan. 392, 172 P, 27, 102 
Kan. 693. 


87. La.—Boone v. Boone, 92 So. 861, 
152 La. 208. 

88. Fla.—Clark v. Rugg, 20 Fla. 861. 

N.C.—^Bear v. Cohen, 65 N.C. 511. 

33 C.J. p 980 note 6. 

89. N.M.—State v. Towndrow, 180 
F. 282, 25 M.M. 203. 

90. Fla.—State v. Branning, 95 So. 
237, 85 Fla. 61. 

33 C.J. p 980 note 8, 

91. Ark.—McEachin v. Martin, 102 
S.W.2d 864, 193 Ark. 787. 

33 C.J. p 981 note 28. 

92. Ark.—Kory v. Dodge, 298 S. 
W. 505, 174 Ark. 1156. 

Consent of parties immaterial 

Ark.—Kory v. Dodge, supra. 

93. N.C.—Morris v. Whitehead, 65 
N.C. 637—Myers v. Hamilton, 65 
N.C. 667—Bear v. Cohen, 65 N.C. 

: 511. 

94. N.C.—State v. Ray, 1 S.E. 876, 
97 N.C. 510. 

95. N.C.—State v. Ray, supra. 

96. N.C.—State v. Ray, supra. 

97. Mont.—State v. Fourteenth Ju¬ 
dicial Dist. Ct., 152 P. 763, 51 
Mont. 310. 


1028 



48 C.J.S. 


JUDGES 


§ 63 

return to his home district, he cannot transact any him,3 sign the findings,^ certify the evidence there- 

judicial business connected with the other district in,^ sign® and enter^ such decrees and orders, and 

except as he may be specially authorized to do by file opinions,® as are necessary to dispose of the 

law;9® and he cannot at chambers, located within case, and that, after his return, he may make or- 

the territorial limits of his own district, transact ders at chambers necessary to the proper conduct of 
any judicial business pertaining to causes pending in proceeding or case properly cognizable by him,^ 
another district to which he may have been called.®^ decide any matter which was 

To this general statement of the rule there are not submitted to him wfithin the designated dis- 

some exceptions, or at least circumstances, in which, trict,^® or make orders relating to other proceedings 

sometimes by virtue of statute, the rule has not been or causes.^i 

applied.! He has been held to have authority, after .... . . 

his departure from the district, to perform the func- visiting judge may pass on a motion in a 

tions which are incidental and supplementary to the cause tried before him, even after he has returned 
duties performed by him while present and acting to his own district, where the parties waived his re¬ 
in the designated district.® It has been held that turning to the other district for the purpose of de- 

he may render his decision in a cause tried before ciding the motion.!® 

XL LIABILITIES 


§ 62. Civil Liabilities 

The liability of a judge to a civil action for dam¬ 
ages resulting from his activities as a judge de¬ 
pends largely on whether his acts were judicial, 
discussed infra § 63, or ministerial, discussed infra 
§64. 

For a consideration of the civil liability of a judge 
for false imprisonment see False Imprisonment § 
44. 

Examine Pocket Parts for later cases. 


§ 63. - Ofi&cial Acts in General 

a. In general 

b. Inferior judges 

a. In Greneral 

A Judge is, as a general rule, not liable civilly for 
acts done in the exercise of his judicial function, with¬ 
in the limits of his jurisdiction, no matter how erro¬ 
neous or illegal hia acts may be. 

Founded on considerations of public policy to the 
end that the administration of justice may be inde¬ 
pendent and based on free and unbiased convictions 
and not influenced by apprehension of personal con¬ 
sequences,!® is the general rule, which has been 


98. Mont.—McIntyre v. Northern 
Pac. R. Co., 191 P. 1065, 68 Mont. 
256. 

33 C.J. p 981 note 36. 

Rendition of judgment 
Where judge who was called in 
from another district in proceedings 
to remove county commissioner fail¬ 
ed to enter judgment on prior order 
sustaining demurrer to counts, he 
could not render judgment thereon 
within his own district.—State ex 
rel. King v. District Court of Elev¬ 
enth Judicial Dist., 26 P.2d 966, 95 
Mont. 100. 

99. Mont.—Eustance v. Francis, 157 
P. 573, 52 Mont. 295. 

1- Mont.—State v. Fourteenth Ju¬ 
dicial Dist. Ct., 152 P. 753, 51 
Mont. 310. 

38 C.J. p 981 note 38. 

2. U.S.—>Frad v. Kelly, N.T., 68 S. 

Ct 18S, 302 U.S. 312, 82 L.Ed. 282. 
Settlement of facts for appeal see 
Appeal and Error § 947. 

8. Cal.—^Estudillo v. Security Loan 


& Trust Co., 109 P. 884, 158 Cal. 

66 . 

33 C.J. p 981 note 39. 

4. Cal.—^Estudille v. Security Loan 
& Trust Co., supra. 

Idaho.—Greene v. Edgington, 214 P. 
751, 37 Idaho 1. 

5. Iowa.—Howe v. Jones, 23 N.W. 
376, 66 Iowa 156. 

6. U.S.—Clarke v. Chicago, B. & Q. 
R. Co., C.C.A.Wyo., 62 F.2d 440, 
certiorari denied 54 S.Ct. 49, three 
cases, 290 U.S. 629, 78 L.Ed. 548. 

Order as evidence of decision 
U.S.—Clarke v. Chicago, B. & Q. R. 
Co., supra. 

7. U.S.—-Frad v. Kelly, N.Y., 58 S. 
Ct 188, 302 U.S. 312, 82 L.Ed. 282. 

Time of entry 

Facts that hearing was had on 
1 Sept. 15, 1931, and that order was 
not entered until Oct. 30. 1931, did 
not show that order was signed 
outside district—Clarke v. Chicago, 
B. & Q. R. Co., aCJLWyo., 62 F.2d 
440, certiorari denied 54 S.Ct. 49, 
three cases, 290 U.S. 629, 78 L.Bd. 
548. 


8. U.S.—Frad v. Kelly, N.Y., 58 S. 
Ct 188, 302 U.S. 312, 82 L.Ed. 282. 

9. Mont.—Farleigh v. Kelly, 62 P. 
495, 685, 24 Mont 369. 

33 C.J. p 981 note 42. 

10. U.S.—Frad v. Kelly, N.Y., 58 S. 
Ct 188, 302 U.S. 312, 82 L.Ed. 282. 

11- Mont.—State v. Fourteenth Ju¬ 
dicial Dist Ct, 152 P. 753, 61 
Mont 310. 

12- U.S.—Cheesman v. Hart, C.C. 
Colo., 42 F. 98. 

Motion for new trial 
U.S.—Cheesman v. Hart, supra. 
Contempt proceeding in injunction 
case 

Motion or petition in contempt 
proceeding for violation of injunc¬ 
tion order may, by stipulation, but 
not by right, be heard outside coun¬ 
ty’s jurisdiction by judge who heard 
main case while acting in such coun¬ 
ty.—^MacLean v. Harp, 251 N.W. 358, 
265 Mich. 172. 

13. Cal.—White v. Brinkman, 73 P. 
2d 254, 23 Cal.App.2d 307. 
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variously stated,that no judge is liable civilly' for 
bona fide acts^^ ^one in the exercise of his judicial 
function^^ while acting within the limits of his ju¬ 
risdiction,^’^ nor is he so liable for neglect or re¬ 
fusal to act.i® The rule is especially true where 
the judge is one who has general jurisdiction,^9 and, 
in such case, there is no liability, even though he 
exceeds his authority or acts in excess of his ju- 
risdiction,20 or even though it is a case in which 
the judge is called on to decide whether or not a 


particular case is within his jurisdiction, and he 
falls into error in arriving at that conclusion.^! 
Where a judge has full jurisdiction of the subject 
matter and of the parties, he is not liable civilly 
where he acts erroneously, illegally, or irregular¬ 
ly ,22 and he is not chargeable with costs resulting 
from his erroneous rulings^S or the cost of a pro¬ 
ceeding to prohibit erroneous action on his part;24 
nor is he liable for a failure to exercise due and 
ordinary care.25 


ni.— In re McGarry. 44 N.E.2d 7. 
380 Ill. 359. 

Kan.—Brown v. Larimer, 294 P. 906, 
132 Kan. SI. 

Mass.—Allard v. Estes, 197 X.E. 884, 
292 Mass. 187. 

N.Y.—Cans v. Callaghan, 238 X.Y.S. 
599, 135 Misc. 881, affirmed 245 X. 
Y.S. 744, 231 App.Div. 735. motion 
granted and appeal dismissed 177 
N.E. 136, 256 X.Y. 552. 

Ohio.—Toll V. Steele. 47 X.E.2d 991. 

141 Ohio St. 293. 

33 C.J. p 981 note 46 [c]. 

14. X.Y.—Murray v. Brancato, 48 
X.E.2d 257, 290 X.Y. 52. 146 A. 
L.R. 906. 

15. Ga.—^Long v. Carter, 147 S.E. 
401, 39 Ga.App. 508. 

la Cal.—^Rogers v. Marion, 54 P. 

2d 760, 11 Cal.App.2d 750. 

D.C.—Booth V. Fletcher, 101 F.2d 
676, 69 App.D.C. 351, certiorari de¬ 
nied Fletcher v. Booth, 59 S.Ct. 
835, 307 U.S. 628, 83 L.Ed. 1511— 
Fletcher v. Wheat, 100 F,2d 432, 
69 App.D.C. 259, certiorari denied 
69 S.Ct. 794, 30 U.S. 621, 83 L.Ed. 
1500—Spruill V. O'Toole, 74 F.2d 
559, 64 App.D.C. 85, certiorari de¬ 
nied 55 S.Ct 406, 294 U.S. 707, 79 
L.Ed. 1242, rehearing denied 55 
S.Ct 510, 294 U.S. 732, 73 L.Ed. 
1261. 

XjSu —^Killeen v. Boland Gschwind 
Co., 102 So. 672, 157 La. 566. 
Mass.—^Allard v, Estes, 197 N.B. 884, 
292 Mass. 187. 

N.T.—^Murray v. Brancato, 48 N.E.2d 
257, 290 N.T. 52, 146 A,L.It 906— 
Whitehead v. De Andrea, 60 N.T. 
S.2d 44, 186 Misc. 546—Gans v. 
Callaghan. 238 X.T.S. 599, 135 

Misc. 881, affirmed 245 X.T.S. 744. 
231 App.Div. 735, motion granted 
and appeal dismissed 177 X.E. 136, 
256 N.Y. 552. 

Ohio.—Voll v. Steele. 47 X.E.2d 991, 
141 Ohio St 293. 

Wash.—In re Deming*s Guardian¬ 
ship, 78 P.2d 764, 192 Wash. 190. 
Exercise of Judicial discretioii 
S.C.—Lide v. Fidelity & Deposit Co. 
of Maryland, 4 S.E.2d 263, 191 S.C. 
297, 

Tex.—Overstreet v. Dearmore, Civ. 
App., 77 S.W,2d 700—Jarnagin v. 
Garrett, Civ.App., 69 S.W.2d 511. 
error refused—^Morris v. McCall, 


Civ.App., 53 S.W-.2d 667, error dis¬ 
missed. 

17. U.S.—Allen v. Biggs, D.C.Pa., 
62 F.Supp. 229. 

Cal.—Malone v. Carey, 62 P.2d 166, 
17 Cal.App.2d 505. 

D.C.—Spruill V. O'Toole, 74 F.2d 
559, 64 App.D.C. 85, certiorari de¬ 
nied 55 S.Ct 406, 294 U.S. 707, 
79 L.Ed. 1242, rehearing denied 55 
S.Ct 510. 294 U.S. 732, 79 L.Ed. 
1261. 

Ky.—Corpus Juris quoted in Hargis 
V. Maloney. 153 S.W.2d 944, 946, 
287 Ky. 473—^Henry v. Wilson, 61 
S.W.2d 305, 249 Ky. 589—King v. 
Cawood, 3 S.W.2d 616. 223 Ky. 291. 
Mass.—Jaffarian v. Murphy, 183 X. 
E. 110, 280 Mass. 402, 85 AL.R. 
293. 

Or.—Shaw v. Moon, 245 P. 318, 117 
Or. 558, 45 A.L.R. 600. 

Wis.—Kalb v. Luce, 291 X.W. 841, 
234 Wis. 509. 

S3 C.J. p 981 note 46. 

Collateral attach on jurisdiction 
WTiere federal appellate court's ju¬ 
risdiction was not attacked in con¬ 
tempt appeal and the court took ju¬ 
risdiction, the jurisdiction thus es¬ 
tablished could not be “collaterally 
attacked," in action against mem¬ 
bers of the court, which affirmed the 
contempt judgment, for alleged libel 
and conspiracy to damage the party 
adjudged in contempt—^Fletcher v. 
Stephens, 133 F.2d 894, 77 U.S.App. 
D.C. 98, certiorari denied 63 S.Ct 
1165, 319 U.S. 755, 87 L.Ed. 1708. 

18. Tex,—^Jarnagin Garrett, Civ. 
App., 69 S,W.2d 511, error refused. 

33 C.J. p 982 note 47. 

19. Idaho.—Corpus Juris aaoted in 
Waters v, Barclay, 64 P.2d 1079, 
1080, 57 Idaho 376. 

Mass.—^Allard v. Estes, 197 X.E. 884, 
292 Mass, 187. 

X.Y.—Whitehead v. De Andrea, 60 X. 
Y.S,2d 44. 

Ohio.—^Bates v. Black, 23 Ohio X.P., 
X.S., 558. 

Okl.—^BYancis v. Branson, 31 P.2d 
870, 168 Okl. 24. 

Tex.—Welch v. Kent, Civ.App., 153 
S.W.2d 284. 

33 C.J. p 982 note 49'-p 983 note 54. 
Judges of inferior jurisdiction see 
infra subdivision b of this section. 

20. Colo.—^Pomeranz v. Class, 257 P. 
1086. 82 Colo. 173. 

1030 


Idaho.—Corpus Juris quoted in Wa¬ 
ters V. Barclay, 64 P.2d 1079, 1080, 
57 Idaho 376. 

X.Y.—Gans v. Callaghan, 238 X.Y.S. 
599, 135 Misc. 881. affirmed 245 
X.Y.S. 744, 231 App.Div. 735, mo¬ 
tion granted and appeal dismissed 
177 X.E. 136, 256 X.Y. 552. 

Ohio.—Bates v. Black, 23 Ohio X.P., 
N.S., 558. 

Okl.—Francis v. Branson, 31 P.2d 
870, 168 Okl. 24. 

Or.—Siverson v. Olson, 40 P,2d 65, 
149 Or. 323. 

33 C.J. p 982 note 49. 

21. Ind.—State v. Libbert, 177 N.B. 
873, 96 Ind.App. 84. rehearing de¬ 
nied 180 X.E. 757, 96 Ind.App. 84. 

33 C.J. p 982 note 50. 

'Where facts are present which 
have either legal value or color of 
legal value, he is immune . . , 
even though it be subsequently held 
that as a matter of law he had no 
jurisdiction whatsoever of the mat¬ 
ter."—Langen v. Borkowski, 206 X. 

W. 181, 187, 188 Wis. 277, 43 A.L.R. 
622. 

22. Ala.—Pickett v. Richardson, 138 
So. 274, 223 Ala. 683. 

Ariz.—^Davis v. Burris, 75 P.2d 689, 
61 Ariz. 220. 

Ky.—Henry v. Wilson, 61 S.W.2d 
305, 249 Ky. 589. 

X. Y.— Corpus Juris cited In Segal v. 
Jackson, 48 X.T.S.2d 877, 880, 183 
Misc. 460—Gans v. Callaghan, 238 
X.Y.S. 599, 135 Misc. 881, affirmed 
245 X.T.S. 744. 231 App.Div. 735, 
motion granted and appeal dis¬ 
missed 177 X.E. 136, 256 X.Y. 552. 

Or.—Siverson v. Olson, 40 P.2d 65, 
149 Or. 323. 

Tex.—Overstreet v. Dearmore, Civ. 
App., 77 S.W.2d 700—Morris v. Mc¬ 
Call, Civ.App., 53 S.W.2d 667, er¬ 
ror dismissed. 

3'3 CJ. p 9S3 note 51. 

23. X.Y.— Corpus Juris cited in Se¬ 
gal V. Jackson, 48 X.T.S.2d 877. 
880, 183 Misc. 460. 

Tex.—^Browning - Ferris Machinery 
Co. V. Thomson, Civ.App., 53 S.W. 
2d 168. 

33 CJ. p 983 note 52. 

24. Ala.—State v. McDuffie, 52 Ala 
4, 

25. Md.— Corpus Juris cited in Fay 
V. Fay, 193 A. 674, 677. 172 Md. 570, 
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Where the circumstances are such that the judge 
would otherwise be exempt from a civil action, as 
a general rule, he is not liable, although he has act¬ 
ed maliciously or corruptly.26 For the corrupt acts 
of a judge of general jurisdiction the only remedy 

is by impeachment^? 

Where a judge acts wholly without jurisdiction 
of the parties or the subject matter, he is subject 
to civil action for any damage resulting therefrom,28 
if the facts presented have no legal value or color 
of legal value,29 whether or not he has acted ma¬ 
liciously.^® 

b. Inferior Judges 

The trend of later decisions Is to accord to judges 
of inferior courts the same exemption from civil iiabllity 
for their judiciai acts as is accorded to judges of courts 
of record or general jurisdiction. 

Although originally magistrates or judges of low¬ 


§ 63 

er grade were held to strict accountability for their 
judicial acts,^^ in later years the doctrine has been 
relaxed, it being the tendency of the courts to 
extend to judges of inferior or limited jurisdiction 
the same protection as to those of general jurisdic- 
tion,33 at least where the inferior judge acts in good 
faith.34 

Acting •withinj or in excess of, jurisdiction. An 
inferior judge or a judge of a court of limited ju¬ 
risdiction, while acting within his jurisdiction, has 
been held exempt from civil liability,although he 
may have acted erroneously.^® Some cases have 
held that an inferior judge or a judge of a court of 
limited jurisdiction is civilly liable where he ex¬ 
ceeds or transcends his jurisdiction,although his 
act involves an affirmative decision that he has ju¬ 
risdiction and he falls into error in arriving at his 
conclusion.^® Other cases have held that such a 


Tex.—Morris v. McCall, Civ.App., 53 

S. W.2d 667, error dismissed. 

33 C.J. p 983 note ‘54. 

28. U.S.—Allen V. Biggs, D.C.Pa., 
62 F.Supp. 229. 

Ariz.— Corpus Juris cited in Davis 

V. Burris, 75 P.2d 689, 690, 61 Ariz. 

220 . 

Cal.—^White v. Brinkman, 73 P.2d 
234, 23 Cal.App.2d 307. 

Colo.—^Pomeranz v. Class, 257 P. 
1086, 82 Colo. 173. 

Ky.^Henry v. Wilson, 61 S.W.2d 303, 
249 Ky. 589—King v. Cawood, 3 S. 

W. 2d 616, 223 Ky. 291. 

IT.H.—Sweeney v. Young, 131 A, 155, 
82 N.H. 159, 42 A.L.R. 757. 

N.Y.—Gans v. Callaghan, 2-38 N.T.S. 
599, 135 Misc. 881, affirmed 245 N. 

T. S. 7'44, 231 App.Div. 735, motion 
granted and appeal dismissed 177 
N.E. 136, 256 N.T. 552. 

Ohio.—Bates v. Black, 23 Ohio N.P., 
N.S., •558. 

Okl.—Pi'ancis v. Branson, 31 P.2d 
870, 168 Okl. 24. 

Tex.—^T^’'elch v. Kent, Civ.App., 153 
S.W.2d 284—Overstreet v. Dear- 
more, Civ.App., 77 S.W.2d 700— 
Morris v. McCall, Civ.App., 53 S. 
W.2d 667, error dismissed. 

Va. —Berry v. Smith, 139 S.B. 252, 
148 Va. 424, 55 A.Ii.R. 279. 

33 C.J. p 983 note 65. 

Misconduct or delinquency 

An action does not lie for miscon¬ 
duct or delinquency, however gross, 
in the performance of judicial duties. 
—Luckie v. Goddard, 13 N.T.S.2d 808, 
171 Mlsc. 774. 

27. Cal.—Wyatt v. Arnot, 94 P. 86, 
7 Cal.App. 221. 

33 C.J. p 983 note 56. 

Removal of ‘judge see supra § 27. 

28. U.S.—Manning v. Ketcham, C,C 
A.Ky., 58 P.2d 948. 


Ariz.—^Davis v. Burris, 75 P.2d 689, 
51 Ariz. 220. 

Ind.—State v. Libbert, 177 N.E. 873, 
96 Ind.App. 84, rehearing denied 
180 N.E. 757, 96 Ind.App. 84. 

Ky.—King v. Cawood, 3 S.W.2d 616, 
223 Ky. 291. 

Utah.—Logan City v. Allen, 44 P.2d 

1085, 86 Utah 375. 

Wis.—Langen v. Borkowski, 206 N. 

W. 181, 188 Wis. 277, 43 A.L.R. 622. 
33 O.J. p 983 note o7. 

29. Wis.—^Langen v. Borkowski, su¬ 
pra. 

Sa Ala.—Broom v. Douglass, 57 So. 
860, 175 Ala. 268, 44 L.R.A.,N.S., 
164, Ann,Cas.l914C 1155. 

33 C.J. p 984 note 58. 

31. Ohio.—Voll V. Steele, 47 N.E.2d 
991, 141 Ohio St. 293. 

32. Ohio.—^Voll V. Steele, supra, 

33. Colo.—Pomeranz v. Qlass, 257 P. 

1086, 82 Colo. 173. 

Ind.—State v. Libbert, 177 N.E. 873, 
96 Ind.App. 84, rehearing denied 
180 N.E. 757, 96 Ind.App. 84. 

Ky.—Cforpus Juris quoted in Hargis 

V. Maloney, 153 S.W.2d 944, 946, 
287 Ky. 473—King v. Cawood, 3 S. 

W. 2d 616, 223 Ky. 291. 

Mass.—^Allard v. Estes, 197 N.E. 884, 
292 Mass. 187. 

N.T.—Whitehead v. De Andrea, 30 N. 
T.S.2d 44. 

Or.—Shaw v. Moon, 245 P. 318, 117 
Or. 558, 45 A.L.R. 600. 

Pa.—Petition of McNair, 187 A. 498, 
324 Pa. 48, 106 A.L.R. 1373. 
Wis.—Kalb v. Luce, 291 N.W. 841, 
234 Wis. 509. 

33 C.J. p 984 note 59. 
issuance of warrants 

Determination of whether probable 
cause for Issuing a search and sei¬ 
zure warrant is shown to exist is a 
judicial function.—^Allen v. Holbrook, 
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135 P.2d 242, 103 Utah 319, modified 

on other grounds 139 P.2d 233, 103 

Utah 599. 

34. Pa.—^Petition of McNair, 187 A. 
498, 324 Pa. 48, 106 A.L.R. 1373. 

35- Ark.—Hutson v. State, 287 S. 
W. 398, 171 Ark. 1132. 

Cal.—Rogers v. Marion, 54 P.2d 760, 
11 Cal.App.2d 750. 

Conn.—.®tna Ins. Co. v. Blumenthal, 
29 A.2d 751, 129 Conn. 545. 

D.C.—Spruill V. O’Toole, 74 F.2d 559, 
64 App.D.C. 85, certiorari denied 
55 S.Ct. 406, 294 U.S. 707, 79 L.Bd- 
1242, rehearing denied 55 S.Ct. 510, 
294 U.S. 732, 79 L.Bd. 1261. 

Ky.—^King v. Cawood, 3 S.W.2d 616, 
223 Ky. 291. 

Mont.—Shampagne v. Keplinger, 252 
P. -803, 78 Mont. 114. 

N.T.—Whitehead v. De Andrea, 60 
N.T.S.2d 44. 

Va.—Berry v. Smith, 139 S.E. 252, 
148 Va. 424, 55 A.L.R. 279. 

33 C.J. p 984 note 61. 

30- Ariz.—Davis v. Burris, 75 P.2d 
689, 51 Ariz. 220. 

Colo.—Smith v. Phelps, 28 P.2d 1004, 
94 Colo. 33. 

Conn.—^iEtna Ins. Co. v. Blumenthal, 
29 A.2d 751, 129 Conn. *545. 

Ky.—Corpus Juris quoted iu Hargis 
V. Maloney, 153 S.W.2d 944, 946, 
287 Ky. 473—Henry v. Wilson, 61 
S.W.2d 305, 249 Ky. 589. 

N.T.—^Whitehead v. De Andrea, 60 
N.T.S.2d 44. 

Utah.—^Allen v. Holbrook, 135 P.2d 
242, 103 Utah 319, modified on oth¬ 
er grounds 139 P.2d 233, 103 Utah 
599. 

33 C.J. p 983 note 62. 

37. Ark.—^McClure v. Hill, 36 Ark. 
268. 

33 C.J. p 984 note 63. 

38. Ark.—McClure v. Hill, 36 Ark. 
268. 
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judge is exempt from such liability, although acting 
in excess of his jurisdiction, where the act is un¬ 
der colorable invocation of his jurisdiction,39 and 
although his acts involve his affirmative decision 
that he has jurisdiction and he falls into error in 
arriving at this conclusion,^® especially where he 
acts in good faith>^ 

Acting •wholly without jurisdiction. Where an 
inferior judge or a judge of a court of limited ju¬ 
risdiction acts wholly without jurisdiction, he is 
subject to civil action from any damage resulting 
therefrom,^2 even though his act involves his deci¬ 
sion, made in good faith, that he had such juris- 

diction>3 

Acting maliciously or corruptly. Some decisions 
may be found to the effect that, if an inferior judge 
acts maliciously or corruptly, even though otherwise 
exonerated, he incurs liability.'^^ Other cases, how¬ 
ever, apply to judges of limited jurisdiction the 
same rules as to judges of courts of general ju¬ 
risdiction, and hold that, where the circumstances 
are such that the inferior judge would otherwise 
be exempt from civil action, he is not liable, al¬ 
though he has acted maliciously or corruptly or 
from other improper motive.^5 

§ 64. -Non-Official Acts; Ministerial 

Acts 

The rule which exempts a Judge from civil liability 
for his Judicial acts does not apply to ministerial acts. 

The rule of exemption in favor of judicial offi¬ 
cers, discussed supra § 63, does not apply to acts 


w’hich are not judicial,^® but which are purely min¬ 
isterial in character.^7 Hence, when a judge acts 
ministerially or is required to do a ministerial act, 
he is responsible for error or misconduct in like 
manner and to the same extent as all other minis¬ 
terial officers.^ 3 He is so liable whether he acts 
personally or through a clerk whom he has author¬ 
ized to perform the act.'^® Also failure of a judge 
to perform the ministerial duties imposed on his of¬ 
fice may result in liability for any damage result¬ 
ing from such failure.^® However, the question 
whether a ministerial act is one which the judge 
is under a duty to perform is a judicial question, 
for the determination of which the judge is immune 
from liability.5i 

§ 65. -Taking Insufficient Bond 

Apart from statute, the liability of a judge for fall¬ 
ing to require a sufficient, or in taking an insufficient, 
bond In cases under his Jurisdiction depends on whether 
such act is considered a ministerial or a Judicial act. 

A judge may be liable in damages for taking an 
insufficient bond when the act is considered as min¬ 
isterial and he has failed to exercise ordinary care 
in the performance of his ministerial duty;52 but 
he is not answerable for damages resulting from his 
failure to take security or sufficient security, where 
the act is considered a judicial one,^3 except where 
the legislature imposes on him express liability for 
failure to require security or to exercise certain 
precautions in taking the same, in which event 
the liability is that fixed by the terms of the stat¬ 
ute.®^ While, if a judge takes a good bond, and 


3a. Conn.—^^tna Ins. Co. v. Blu- 
menthal, 29 A.2d 751, 129 Conn, 
545. 

S3 C.J. p 984 note 65. 

40. Conn.—^^tna Ins. Co. v. Blu- 
menthal, supra. 

83 C.J. p 984 note 66. 

41. Ala.—Canter v. Harris, 82 So. 
580, 17 Ala.App. 132. 

Conn.—^^tna Ins. Co. v. Blumenthal, 
29 A,2d 751, 129 Conn. 545. 

42. Ind.—State v. Libbert, 177 N.B. 
873, 96 Ind.App. 84, rehearing de¬ 
nied 180 N.B. 757, 96 Ind.App. 84. 

Khn.—Brown v. Larimer, 294 P. 90^, 
132 Kan. 81. 

Ky.— Corpus Juris cited in Hargis 
V. Maloney, 153 S.W.2d 944, 2S7 Ky, 
<473—King v. Cawood, 3 S.W.2d 
616, 223 Ky. 291. 

Or.—Shaw v. Moon, 245 P. 318, 117 
Or. '558, 45 A.L.R. 600. 

33 C.J. p 984 note 71. 

43. Ala.—Broom v, Douglass, 57 So. 
860, 176 Ala. 268, 44 L.R.A.;N^.-S., 
164, Anii.Ca3.1914C 1155. 


44. Wis.—^Kalb v. Xiuce, 291 N.W. 
841, 234 Wis. 509. 

33 O.J. p 984 note 68 . 

45. Ariz.—^Davis v. Burris, 75 P.2d 
6S9, 51 Ariz. 220. 

N.T.—Whitehead v. De Andrea, 60 
K.Y.S.2d 44. 

Va.—Berry v. Smith, 139 S.B. 252, 
148 Va. 424, 55 A.I 4 .R. 279. 

33 C.J. p 984 note 70. 

17o distinction is drawn in applica¬ 
tion of judicial privilege between 
acts of judicial officers which are 
mistakes and acts which are willful 
and corrupt.—^Hutson v. State, 287 
S.W. 398, 171 Ark. 1132. 

46. N.Y.—^Liuckie v. Goddard, 13 N. 
Y.S.2d 808, 171 Misc. 774. 

Okl.—^Francis v. Branson, 31 P.2d 
870, 168 OkL 24. 

47. N.Y.—^Luckie v. Goddard, 13 N. 
Y.S.2d 808, 171 Misc. 774. 

Utah.-—(Logan City v. Allen, 44 P. 

2d 1085, 86 Utah 375. 

33 C.J. p 984 note 75. 

Character of functions as ministerial 
or judicial see supra $ 42. 
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43. N.Y.—Luckie v. Goddard, 13 N. 
Y.S.2d 808, 171 Misc. 774. 

Utah.—^Allen v. Holbrook, 135 P.2d 
242, 103 Utah 319, modified on oth¬ 
er grounds 139 P.2d 233, 103 Utah 
599. 

33 C.J, p 984 note 76. 

43. Ala.—^Rowe v. Johnson, 108 So. 
604, 214 Ala. 610. 

33 C.J. p 984 note 77. 

50i Tex.—^Heyn v. Massachusetts 
Bonding & Insurance Co., Civ.App., 
110 S.W.2d 261, error dismissed. 

51 . Ariz.—Davis v. Burris, 75 P.2d 
689, 51 Ariz. 220. 

62. Tex.—^Heyn v. Massachusetts 
Bonding & Insurance Co., Civ.App., 
110 S.W.2d 261, error dismissed. 

33 C.J. p 984 note 78. 

53. S.C.—^Lide v. Fidelity & Depos¬ 
it Co. of Maryland, 4 iS.E.2d 263, 
191 S.C. 297. 

Tex.—^Jarnagin v. Garrett, Civ.App., 
69 S.W.2d 511, error refused. 

33 C.J. p 985 note 79. 

54. Ky.—Commonwealth v. Lee, 36 

1 S.W. 990, 120 Ky. 433, 28 Ky.L. 
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the parties subsequently become insolvent, he is not 
responsible for any damage that may ensue, 55 under 
statutes imposing the duty on the probate judge to 
inquire periodically into the solvency of the sureties 
of guardians he may become liable for the damages 
resulting from his failure to do so.^s 

§ 66. - Misappropriation of Money; Mal¬ 

administration of Estate 

As a general rule, a Judge Is immune from liability 
for his judicial acts In connection with the administra¬ 
tion of estates which he has assumed by virtue of his 
office. He may be liable in damages, however, for acts 
of a ministerial nature and for breaches of duty imposed 
on him by statute. 

The rule which exempts a j'udge from liability 
for acts in his judicial capacity, applies with respect 
to errors of judgment by a judge in his judicial ca¬ 
pacity in the administration of an estate which he 
has assumed by virtue of his office.^*^ On the oth¬ 
er hand, he may be held liable for acts of a min¬ 
isterial character in such administration.^S Under 
the statutes of some jurisdictions a judge may be 
liable for breaches of duty resulting in loss to es¬ 
tates being administered by him by virtue of his of¬ 
fice or under his supervision.®^ Failure of a judge 
to perform the duties imposed on him by statute 
with respect to estates being administered under his 
supervision has been held to be negligence per se 
for which the judge is amenable.^0 So adjudge who 
by virtue of his office comes into possession of the 
estate of another and undertakes the administra¬ 


tion and distribution thereof is civilly liable for any 
erroneous or corrupt disbursements therefrom,®^ 
and, if he has assumed the obligation of paying the 
debts of the estate, he is liable for any negligent 
failure to pay a debt which has been duly ap¬ 
proved but he cannot be sued for a share or 
portion of such estate until the amount thereof has 
been judicially determined in his court,®^ The 
judge is not personally liable for items of cost in 
the administration which are payable out of the es¬ 
tate.®^ Of course, to justify a recovery against a 
judge, loss must have resulted from his breach of 
duty or negligence.®® 

A judge who has misappropriated funds received 
in his judicial capacity is liable therefor,®® and aft¬ 
er his death his estate may be sued for them.®*^ 

Estoppel Where the injured person was a party 
to the wrong charged against the judge, he cannot 
recover the loss he sustained.®® 

§ 57 . - On OfiBcial Bond 

The judge and his sureties become liable on the of¬ 
ficial bond on breach of a duty by the judge coming with¬ 
in the terms of the bond, including statutory duties con¬ 
sidered part of the bond. The surety cannot be held 
liable for judicial acts of the judge for which the judge 
himself cannot be held liable. 

The bond required of a judge in qualifying for 
office is breached so as to render the sureties liable 
by the violation of any duty on the part of the judge 
which is within the terms of the bond.®® Included 


596, modified on other grounds and 
rehearing denied 89 S.W. 731, 120 
Ky. 433, 28 Ky.L. 696. 

33 C.J. p 985 notes 80, 81. 

55. Ky.—McIntyre v. Gritton, 5 Ky. 
L. 687. 

68 . Ky.—Langston v. Kelly, 113 S. 

W.2d 471, 272 Ky. 109. 

Tex.—Heyn v. Massachusetts Bond¬ 
ing & Insurance Co,, Civ.App., 110 
S.W. 2d 261, error dismissed. 

33 C.J. p 985 note 84. 

57. S.C.—Truesdale v. Bellinger, 172 
S.E. 784, 172 S.C. 80. 

Failure or refusal to pay taxes 

Probate judge’s refusal to pay cur¬ 
rent taxes on decedent’s realty out of 
proceeds of realty sold to pay debts 
on erroneous ground that taxes were 
not then due was held error made in 
judicial capacity, for which judge 
was not liable.—Truesdale v. Bellin¬ 
ger, supra. 

68 , S,C.—Truesdale v. Bellinger, su¬ 
pra. 

Neglect to look into estate 
Tex.—^Heyn v. Massachusetts Bond¬ 
ing & Insurance Co., Civ.App., 110 
S.W. 2d 261, error .dismissed—^Jar- 


nagin v. Garrett, Civ.App., 69 S.W. 
2d 511, error refused, 
suability is independent of that of 
guardian dealing with, and in the 
settlement of, the estate of a ward. 
—Wilbanks v. Mitchell, 184 So. 894, 
2-37 Ala. 3. 

59. Ky.—^American Surety Co. of 
New York v. Skaggs’ Guardian, -57 
S.W.2d 495, 247 Ky. 687. 

Mandatory statutory duties 
Ky.—^American Surety Co, of New 
York v. Skaggs* Guardian, supra, 

60. Tex,—^Heyn v. Massachusetts 
Bonding & Insurance Co., Civ.App., 
110 S,W.2d 261, error dismissed. 

61. Neb.—Wheeler v. Barker, 71 N. 
W. 750, 61 Neb. 846. 

33 C.J. p 985 note 87. 

62. S.C.—Truesdale v. Bellinger, 172 
S.E. 784, 172 S.C. 80. 

63. S.C.—Spires v. Fort, 46 S.C.L. 
•578. 

64. S.C.—Greenville News-Piedmont 
Co. V. IT. S. Fidelity & Guaranty 
Co., 168 S.E. 396, 169 S.C. 188. 

65. Ky.—^Langston v. Kelly, 113 S. 
W.2d 471, 272 Ky. 109--U. S. Fidel- 
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ity & Guaranty Co. v. Drlnkard, 63 
S.W.2d 916, 250 Ky. -695. 

£oss from depreciation of securi¬ 
ties imposes no liability on the 
judge.—U. S. Fidelity & Guaranty 
Co. V. Drinkard, supra. 

68 . Ga.—^Brown v. Rutledge, 92 S. 
E. 774, 20 Ga.App. 118. 

67. Ga.—Brown v. Rutledge, supra. 

68 . Okl.—^Kilpatrick v. James, 48 P. 
2d 1034, 173 Okl. 629. 

69. Ala.—Culver v. Sparkman, 149 
So. 877, 25 Ala.App. 544. 

Neb.—Ericsson v. Streitz, 273 N.W. 
17, 132 Neb. 692. 

S.C,—Fleming v. McLure, 171 6.25. 
804, 171 S.C. 147. 

Wis.—Forest County v. United Sure¬ 
ty Co., 1*36 N.W. 335, 149 Wis. 323. 
XsiablUty is independent of that of 
guardi an dealing with, and in the 
settlement of, the estate of the ward. 
—Wilbanks v. Mitchell, 184 So. 894, 
237 Ala. 3. 

Acts outside purview of bond do 
not render surety liable.—Greenville 
News-Piedmont Co. v. U. S. Fidelity 
ds Guaranty Co., 168 S.E. 396» 169 S.C. 
188. 
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therein are all wrongful acts or omissions of the , 
judge within the limits of what the law authorizes ; 
or enjoins on him as a judge/^ and the terms of 
statutes relating to the judge’s duties and responsi¬ 
bilities may constitute a part of the bond.’^l In 
some jurisdictions the liability of the surety is lim¬ 
ited to acts done by the judge by virtue of his of¬ 
fice,'* ^ or by reason of the fact that he held his of¬ 
fice,“^3 and does not extend to acts done under mere 
color of officeHowever, a surety has been held 
liable for acts done by a judge under color of of¬ 
fice, as well as by virtue of his office.'^S 

If the judge is not liable for acts in his judicial 


, capacity' as distinguished from ministerial acts, the 
! surety cannot be held liable for such acts,*^® and 
this is so notwithstanding the existence of a stat¬ 
ute which extends the liability of the surety to acts 
performed by the judge under color of his office.'^'^ 

Conversion or loss of money. A judge and his 
sureties are liable for his conversion of, or failure 
to pay over, or account for, money, or the equiva¬ 
lent thereof, which he received by virtue of his 
office,'^^ or, in some jurisdictions, under color of his 
ofiBiceJ^ The judge and his surety have also been 
held liable for loss of funds intrusted to the judge’s 
care by virtue of his office,except where the loss 


Sxteut of liability 

(1) As a general rule the extent 
of the liability of the sureties on an 
official bond of a judge is measured 
and limited by the latter's liability, 
up to the amount of the bond.—^Na¬ 
tional Surety Co, v. Commonwealth 
ex rel. Coleman, 69 S.W.2d 1007, 253 
Ky. 607—33 C.J. p 9S6 note 9. 

(2) Credit cannot be allowed to 
the judge against his liability on 
the bond for premiums paid on such ' 
bond where the claim for premiums | 
has not been presented and allowed 
as required by the statutes.—^Knox 
County V. Cook, 253 N.W. 649, 126 
Neb. 477. 

7a Neb.—U. S. Fidelity & Guaranty 
Co. V. Bates, 296 N.W. 560, 139 
Neb. 131. 

Ofcl.—^Lasater v. Sterling, 289 P. 337, 
143 Okl. 218. 

Acts of authorized clerk 
Probate judge is liable on his offi¬ 
cial bond for any injury sustained j 
by wrongful act or omission of his 
clerk.—Rowe v, Johnson, 108 So. 604, 
214 Ala. 510. 

71. Tex.—Simpson v. Booth, Civ. 

App., 163 S.W.2d 1080, error re¬ 
fused—^Heyn v. Massachusetts 

Bonding & Insurance Co., Civ.App., 
110 S.W.2d 261, error dismissed. 

Ihities as probate Judge 

A bond issued under a statute cov¬ 
ering the duties of a judge in his ca¬ 
pacity as probate judge does not 
cover breaches of duty of the judge 
in his capacity as county judge.— 
State ex rel. Hahn v. American Sure¬ 
ty Co. of New York, 46 P.2d 611, 142 
Han. 246. 

Suhsequeut statute 

Where the statutes in force at the 
time of the execution of the bond 
contemplate a change in the law 
with respect to the duties of the 
judge, the bond covers the violation 
of a duty imposed hy a statute en¬ 
acted after the execution of the 
bond.—National Surety Corporation 
V. Gatlin, 15 S.B.2d 180, 192 Ga. 293. 

72. Ala.—Roberts v. Hunt, 103 So. 
451, 212 Ala. 475. 


Neb.—U. S. Fidelity & Guaranty Co. 

V. Bates. 296 N.W. 560, 139 Neb. 
131—Stephens v. Hendee, 115 N. 

W. 283, 80 Neb. 754. 

Secelpt of funds in. official capacity 

(1) Where a fund is such as the 
judge was authorized to receive in 
his official capacity, liability on his 
official bond is unaffected by any ir¬ 
regularity as to time of its payment 
to him, failure to enter decree, or by 
any default in not taking an affidavit 
in due form, or in not taking any 
affidavit.—Roberts v. Hunt, 103 So. 
451, 212 Ala. 475. 

(2) Collecting fines and forfei¬ 
tures coming into his hands as judge 
is within his official capacity.—Cul¬ 
ver V. Sparkman, 149 So. 877, 25 Ala. 
App. 544. 

73. Wis.—Forest County v. United 
Surety Co., 136 N.V. 335, 149 Wis. 
323. 

74. Neb.—U. S. Fidelity & Guaran¬ 
ty Co. v. Bates, 296 N.W. 560, 139 
Neb. 131—Stephens v. Hendee, 115 
N.W, 283, 80 Neb. 754. 

75. Idaho.—Grayson v. Linton, 126 
P.2d 318, 63 Idaho 695. 

7a Ala.—^Pickett v. Richardson, 138 
So. 274, 223 Ala. 683. 

S.C.—^Lide v. Fidelity & Deposit Co. 
of Maryland, 4 S.E.2d 263, 191 S. 
C. 297—Truesdale v. Bellinger, 172 
S.E. 784, 172 S.C. 80. 

77. Ala.—^Pickett v. Richardson, 138 
So. 274, 223 Ala. 683. 

7a Ala.—Culver v. Sparkman, 149 
So. 877, 25 Ala.App. 544. 

Ky.—^National Surety Co. v. Com¬ 
monwealth ex reL Coleman, 69 S. 
W.2d 1007, 253 Ky. 607. 

Neb.—^Ericsson v. Streitz, 273 N.W. 
17, 132 Neb. 692. 

S.a—Hunter v. Boykin, 10 S.E.2d 
152, 195 S.C. 23—In re Wqlls, 177 
S.E. 665, 174 S.C. 403. 

33 C.J. p 985 note 92. 

Proof of identity of olaimant unueo* 
essary 

Statute requiring proof of identity 
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of claimant to satisfaction of judge 
before he is required to pay over 
was held to apply only where mon¬ 
ey was held by the judge, and did 
not apply to devisee’s action brought 
against former judge on his bond to 
recover devisee’s distributive share, 
which had been paid to judge but 
which judge had failed to pay to his 
successor.—Ericsson v. Streitz, 273 
N.W. 17, 132 Neb. 692. 

75- Idaho.—Grayson v. Linton, 125 
P.2d 318, S3 Idaho 695. 

SO. Neb.—U. S. Fidelity & Guaranty 
Co. V. Bates, 296 N.W. 560, 139 
Neb. 131. 

l&oss from insolvency of bank 

Judge and his surety were held 
liable on his official bond for dis¬ 
tributive share of absent devisee 
paid to judge by executor for benefit 
of devisee where such funds were 
lost because of insolvency of bank 
in which judge deposited them, not¬ 
withstanding judge’s good faith and 
absence of negligence in selection of 
depositary.—Ericsson v. Streitz, 273 
N.W. 17, 132 Neb. 692—Knox County 
v. Cook, 253 N.W. 649, 126 Neb. 477. 
Xrregularities in receipt of money 
As respects right of action on 
county judge’s official bond to recov¬ 
er distributive share of absent dev¬ 
isee paid to judge by executor for 
benefit of devisee, where judge re¬ 
ceived such share under statute in 
his official capacity as county judge 
he could not urge want of satisfac¬ 
tory showing of executor’s inability 
to find devisee or that he had never 
made order directing executor to 
pay money to him.—Ericsson v. 
Streitz, 273 N.W. 17, 132 Neb. 692. 
TTnantliorized settlement by judge 
Where county commissioners had 
no authority to settle account of 
county judge for funds held by him 
in his official capacity for benefit of 
absent devisee, their action on 
judge’s report, showing disposition 
of funds, constituted no defense to 
action on judge’s official bond to re¬ 
cover such funds.—Ericsson v. 
Streitz, supra. 
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is occasioned by act of God or the public enemy.^i 
However, the sureties are not liable for the loss of 
money which was not received by the judge within 
the scope of his official duty oi by virtue of his 
office^^ or which he had no right to accept.*^ 

Other breaches. It has been held that a judge 
and his sureties may be liable on his official bond 
where he improperly refuses to grant a retail liquor 
license where he fails to collect fees,S5 or where 
he fails to make and deliver a tax roll to the tax 
collector, authorizing the collection of a special 
tax.S® Also a judge and his sureties may be liable 
on his official bond for breaches of duty in connec¬ 
tion with the administration of estates intrusted to 
his care or supervision,^'' as where he fails to make 
annual inquiries as to the solvency of the sureties 
on a guardian’s bond^^ and to require additional se¬ 
curity when necessary,or where he fails to re¬ 
quire the fiduciary to settle his accounts where 
he accepts a guardian’s bond to which the surety’s 
name has been signed by one not authorized 
where he fails to require a guardian’s bond in the 
proper amount and with sufficient sureties or 
where he fails to require, in accordance with the 


statute, a bond of an executor who purchases at his 
own sale.^3 

On the other hand, it has been held that there 
is no liability against his bond for funds of a 
ward, the charge of which he assumes under agree¬ 
ment with the guardian and the latter’s sureties 
for failure to require an adequate bond, where such 
matter was discretionary with the judge for fail¬ 
ure to require a guardian to renew his bond, or to 
give further security, on account of the insolven¬ 
cy, removal, or death of his original sureties, where 
the statute does not expressly impose such duty on 
him;9® for a failure to certify the fees of officers to 
a higher court, where an accused person demands 
jury trial for a failure to collect such fees, 
where his only duty with respect thereto is to issue 
execution therefor;^8 for the penalty given for the 
improper issuance of a marriage license to a mi¬ 
nor;®^ for failure to award a contract for a pub¬ 
lic improvement to the lowest bidder or for the 
imprisonment of one who refuses to pay a fine just¬ 
ly imposed for contempt.^ Where a judge is also 
a clerk of his own court and his only official bond 
is given in the latter capacity, there is no liability 
against the bond for his failure to discharge the ju- 


81. Neb.—U. S. Fidelity & Guaran¬ 
ty Co. V. Bates. 296 N.W. 569, 139 
Neb. 131—Ericsson v. Streitz, 273 
N.W. 17, 132 Neb. 692—Knox Coun¬ 
ty V. Cook, 253 N.W. 649, 126 Neb. 
477. 

82. Kan.—State ex rel. Weltmer v. 
Moore, 20 P.2d 518, 137 Kan. 396. 

Okl.—Lasater v. Sterling, 289 P. 337, 
143 Okl. 218. 

S.C.—First Nat. Bank of Greenville 
V. U. S. Fidelity & Guaranty Co., 
35 S.E.2d 47, 207 S.C. 15—In re 
Wells, 177 S.E. -665, 174 S.C. 403. 
33 C.J. p 98‘5 note 93. 
ruiLds paid by srnardian’s surety 
OkL—^American Surety Co. of New 
York V. Spain, 270 P. 844, 133 Okl. 
7. 

83. Kan.—State ex rel. Weltmer v. 
Moore, 20 P.2d 618, 137 Kan. 396. 
Fraud relating to receipt of money 

held not shown.—^First Nat. Bank of 
Greenville v. U. S. Fidelity & Guar¬ 
anty Co., 35 S.E.2d 47, 207 S.C. 15. 
Estoppel of guardian paying to Judge 
A national bank, acting as minor's 
gniardian through its trust officer, 
was estopped to recover from sure¬ 
ty on probate Judge’s bonds amount 
paid by bank in satisfaction of 
ward’s Judgment against It for 
guardianship funds negligently paid 
by bank to such judge, who was not 
a lawyer, in reliance on her errone¬ 
ous statement that she had authority 
to receive funds as public guardian 


until appointment of guardian to 
succeed bank, which was author of 
its own loss.—First Nat. Bank of 
Greenville v. U. S. Fidelity & Guar¬ 
anty Co., supra. 

84. Ala.—Grider v. Tally, 77 Ala. 
422, 54 Am.R. 65. 

85. Ala.—Culver v. Sparkman, 149 

So, 877, 25 Ala.App. 544. | 

86. U.S.—Branch v. Davis, C.C.Ala., 
29 F. 888. 

87. Ky.—^American Surety Co. of 
New York v. Skaggs’ Guardian, 57 
S.W.2d 495, 247 Ky. 687. 

Mandatory statutory duties 
Ky.—American Surety Co. of New 
York V. Skaggs’ Guardian, supra. 
Existence of special bond held imma¬ 
terial 

The existence of a special bond 
required in another court on the ju¬ 
dicial sale of the property does not 
absolve the judge and his sureties 
on his official bond from liability for 
breach of the judge's statutory du¬ 
ties.—^American Surety Co. of New 
York V. Skaggs' Guardian, supra. 

88. Ky.—^Rider’s Ex'x v. Sherrard’s 
Guardian, 21 S.W.2d 147, 231 Ky. 
112 . 

Tex.—Heyn v. Massachusetts Bond¬ 
ing & Insurance Co., Civ.App., 110 
S.W.2d 261, error dismissed. 

33 O.J. p 985 note 94. 

89. Ky.—^Rider’s Ex'x v. Sherrard's 
Guardian, 21 S.W.2d 147, 231 Ky. 
112 . 


Tex.—Heyn v. Massachusetts Bond¬ 
ing & Insurance Co., Civ.App., 110 
S.W.2d 261, error dismissed. 

33 C.J. p 985 note 94. 

90. Ky.—^American Surety Co. of 
New York v. Skaggs’ Guardian, 67 
S.W.2d 495, 247 Ky. 687—Rider’s 
Ex’x V. Sherrard’s Guardian, 21 S. 
W.2d 147, 231 Ky. 112. 

91. Ky.—Commonwealth v. Nether- 
land, 8 S.W. 272, 87 Ky. 195, 10 
Ky.L. 123. 

92. S.C.—Williams v. Weeks, 48 S. 
E. 619. 70 S.C. 1. 

93. S.C.—State V. Baskin, 32 S.C.L. 
35. 

94. Ala.—^Tallman v. Drake, 22 So. 
485, 116 Ala. 262. 

95. S.C.—Lide v. Fidelity & Deposit 
Co. of Maryland, 4 S.E.2d 263, 191 
S.C. 297. 

Special sales bond 

Tex.—Jarnagin v. Garrett, Civ.App., 
69 S.W.2d 511, error refused. 

96. Ala—^Hamilton v. Williams, 26 
Ala. -527. 

97. Ala—^Burns v. Moragne, 29 So. 
460, 128 Ala. 493. 

98- Ala.—^Burns v. Moragne, supra 

! 99. Ala—Mitchell v. McGuire, 12 
So.2d 180, 244 Ala 73—Jeffreys v. 
Malone, 17 So. 20, 105 Ala 489. 

1 . Ga—Smith v. Stapler, 53 Ga 300. 

2 . HI.—^Van Horn v. People, 92 IlL 
App. 426. 
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dicial duty of requiring bond from'a" county tax 
collector.3 

Interest, In so far as required by the statutes, 
the judge and his surety may be held liable for in¬ 
terest on the loss resulting from a breach of duty> 
They have been held liable for interest on moneys 
converted by the judge,^ demand not being neces¬ 
sary in order to charge them therewith.® On the 
other hand, it has been held by virtue of statute, 
that funds in the hands of a judge and due to an 
heir or devisee do not bear interest until demand 
for payment is made and identity established;'^ al¬ 
though interest is payable from the date the action 
is instituted, on absolute denial of liability by the 
judge and the surety.® 

Lien of bond. By virtue of statute in some ju¬ 
risdictions, the judge’s bond constitutes a lien on 
his property, the nature and extent thereof depend¬ 
ing on the terms of the statute.® Such a lien is in¬ 
choate until there is a default, so that if there be 
no default the lien is unenforceable.^® 

Remedy of surety against principal. The surety 
is entitled to be protected against all necessary ex¬ 
penses incurred in defending itself against liability 
on the bond,^^ and ordinarily is allowed to exercise 
a reasonable discretion as to the necessary measures 
of defense.^® However, where the expenses are un¬ 
necessary, there can be no recovery.^® 


§ 68, -Actions 

a. In general 

b. Parties 

c. Pleading 

d. Evidence - ‘ - 

a. In General 

An action to enforce the liability of a Judge and, hl^ 
sureties on his bond may be instituted in the proper 
court as soon as liability attaches. 

It has been said that, in the absence, of constitu-. 
tional authorization, constitutional judicial officers 
of a state are not subject to suit as such, in the 
courts of such state, without their consent.^^ ^he 
action may be instituted in the proper court as soon 
as liability attaches,^® and, apart from laches, may 
be brought within the applicable limitations peri¬ 
od.^® Ordinarily whether a judge of an inferior 
court had colorable cause for acting, so as to be re¬ 
lieved from civil liability, is a question of law;i'7 
but questions of fact, including the question of 
good faith, malice, or corruption on the part of 
such a judge, having only colorable cause for act¬ 
ing, ordinarily are for the jury in determining the 
question of civil liability.^® 

b. Parties 

The aggrieved person may sometimes sue In his own 
name to enforce liability on the judge^s official bond. 

In some jurisdictions any person aggrieved may 
sue in his own- name for any breach of the bond,^® 


3. Ga.—Smith v. Taylor, 56 Ga, 292. 

4. Ky.—Rider's Ex'x v. Sherrard’s 
Guardian, 21 S.W.2d 147, 231 Ky. 
112 . 

Interest limited to jadg‘e’8 inctunhea. 
cy 

County Judge and his surety not 
requiring sufficient bond from guard¬ 
ian, whose settlement showed bond 
insufficient, weis liable for interest 
on loss resulting for two years only, 
where another Judge succeeded him, 
—Rider’s Ex*x v. Sherrard’s Guard¬ 
ian, supra. 

6. Ala.—Randolph v. Brown, 22 So. 
'524, 115 Ala. 677—Bradley v. Har¬ 
den, 73 Ala. 70. 

8- Ala.—^Bradley v. Harden, supra. 

7. Neb.—Ericsson v. Streitz, 273 N. 
W. 17, 132 Neb. 692. 

8. Neb.—^Ericsson v. Streitz, supra. 
Absence of proof of identity h^d im. 

material 

Neb.—Ericsson v. Streitz, supra. 

9. Ala,—^Roebuck v. Roberts, 117 So. 
32, 217 Ala. 477. 

labilities Included 
The statutory lien is security for 
any liability arising from the Judge’s 
malfeasance or misfeasance in of¬ 


fice at any time during his term.— 
First Nat. Bank v. American Surety 
Co, of New York, 185 So. 365, 237 
AlIsu '3o. 

Property covered 

Under some statutes the lieu can¬ 
not. attach to money constituting the 
judge’s personal and private funds.— 
First Nat. Bank v. American Surety 
Co. of New York, supra, 
l^en in nature of mortgage 
Ala.—^Pirst Nat, Bank v. American 
Surety Co. of New York, supra 
Notice of lien 

All persons are chargeable with 
notice of statutory lien of probate 
Judge’s bond on his property by rec¬ 
ord of bond.—^Pirst Nat. Bank v. 
American Surety Co. of New York, 
supra 
Priorities 

Purchasers from, or mortgagees 
of, probate Judge take subject to 
statutory lien.—^Pirst Nat. Bank v. 
American Surety Co. of New Yorfc, 
supra 

10. Ala—^Pirst Nat. Bank v, Amer¬ 
ican Surety Co., supra 

11. Neb.—American Surety Co. v. 
Vinsonhaler, 137 N.W. 848, 92 Neb. 

1 . 


12. Neb,—^American Surety Co. v. 
yinsonhaler, supra 

13. Neb.—^American Surety Co. v. 
Yinsonhaler, supra 

14. N.J.—^Prudential Ins. Co. of 
America v, Clifton Builders’ Sup¬ 
ply Co., 157 A. 443, 109 N.J.Eq. 
349. 

16. Ala—Culver v. Sparkman, 149 
So. 877, 25 AlaApp. 544. 

Remedy at law 

An action to enforce the civil lia¬ 
bility of a Judge and his sureties 
on the official bond cannot be 
brought in equity if an adequate 
remedy at law exists.—^Wilbanks v. 
Mitchell, 184 So. 894, 237 Ala 3. 
16. Neb.—^^ricsson v. Streitz, 273 
N.-W. 17, 3:32 Neb. 692. 

17- Ala—Broom v. Douglass, 57 So. 
860, 175 Ala. 268, 44 L.R.A..N.S.. 
164, Ann.Cas.l914C 1155. 

Ala.—Broom v. Douglass, supra 
Evidence held insufficieiit to go to 
Jury 

S.C.—Greenville News-Piedmont Co. 
V. U. S. Fidelity & Guaranty Co., 
168 S.E. 396, 169 S.C. 188. 

19. Ala—Ex parte Hudgins, ^5 So. 

959, 188 Ala 141, 

,33 C.J, p 936 note 16. „ 
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and under some statutes the action may be main¬ 
tained by and in behalf of all persons aggrieved, 
although the bond is made payable to the state.20 
Where a statute provides that suit on the bond of 
a judge shall be brought in the name of the state, an 
action so brought is not demurrable, although the 
bond is made payable to the governon^i 

It has been held that an action against a judge 
for damages resulting from negligence in the per¬ 
formance of his duties must be brought against such 
judge individually, and not as a judge.22 Where 
several judges constituting a court are all liable for 
an act done by them, suit may be brought against 
any one or more of them,23 In an action by a coun¬ 
ty against a judge and his surety to recover fees 
turned over to the judge by the tax commission, 
the commission is not a necessary party to deter¬ 
mination of the question whether the judge had a 
-right to retain such iecsM 

In action for failure to take proper bond. While 
a right of action against a judge for failure to take 
a proper bond from a guardian generally is given 
by statute to the ward alone,25 who may maintain 
such action against the administrator of the judge 
who has brought suit to settle an estate, notwith¬ 
standing an injunction restraining creditors of the 
■estate from suing except in that suit,26 any per¬ 
son injured by such failure may maintain an action 
at common law, as where a surety seeking release 
from further liability is^ defeated therein by the 
judge’s failure to require a new bond,27 However, 
such action, even by the ward, cannot be maintained 
in equity.2S Where a statute provides that a judge 
who fails to require a proper and sufficient bond 
of his clerk shall be personally bound for any dere¬ 
liction of duty on the part of the latter, he may be 
proceeded against summarily under a statute au- 

•20. S.C.—Fleming v. McLure, 171 S. 

B. 804, 171 S.C. 147. 

21. Ga.—State v. Henderson, 48 S. 

B. 324, 120 Ga. 780. 

22 . N.Y.—Luckie v. Goddard, 13 N. 

Y.S.2d 808, 171 Misc. 774. 

Reason for mle 

The duties of a magistrate are laid 
on the officer and not on the munici¬ 
pality.—Luckie v. Goddard, supra. 

23. N.C.—Davis v. Lanier, 47 N.C. 

307. 

24. S.C.—Spartanburg County v. 

Pace, 29 S.B.2d 333, 204 S.C. 322. 

25. Ky.—^Kinnison v. Carpenter, 9 
Bush. 599. 

26. Ky.—Commonwealth v. Nether- 
land, 8 S.W. 272, 87 Ky. 195, 10 
Ky.L. 123. 

27. Ky.—^Kinnison v. Carpenter, 9 
Bush. 599. 


thorizing such proceedings against an officer and 
his sureties.29 

c. Pleading 

General rules of pleading ordinarily apply In actions 
to enforce the civil liability of a Judge or the sureties 
on his official bond. 

In actions to enforce the civil liabilities of judg¬ 
es or their sureties, general rules govern the plead- 
ings.20 If the action is brought in equity, facts 
sufficient to state a cause cognizable in equity must 
be stated.2i If the act complained of is a judicial 
one, and within the jurisdiction of the judge, no 
allegation of malice, corruption, oppression, tyran¬ 
ny, or want of just or probable cause will operate 
to make the complaint sufficient in jurisdictions 
where such facts impose no civil liability ;32 and 
a complaint alleging that the act was not a judicial 
one is demurrable where the particular acts set out 
do not support such general averment.23 Where 
liability vel non depends on the date of the act, a 
complaint which fails to allege the date should not 
be dismissed on demurrer,34 for the evidence may 
show that the act was done at a time when liability 
attached.25 The judge’s pleadings, setting forth 
matter which constitutes a defense to the action, 
should not be dismissed on demurrer, as the judge 
is entitled to an opportunity to establish such mat- 

ter.36 

In action for failure to take proper bond. Where 
the statute imposes liability on a judge for accepting 
sureties who do not satisfy him of their sufficiency, 
a complaint in an action to enforce the liability 
must allege that he know of the insolvency of the 
sureties,27 or that he took no proof of the fact,23 
or that the proof taken was insufficient to satisfy 
one of ordinary judgment that the sureties were 
sufficient.29 

Complaint held insufflclent 
Cal.—Wyatt v. Arnot, 94 P. 86, 7 CaL 
App. 221. 

3L Ala.—^Wilbanks v. Mitchell, 184 
So. 894, 237 Ala. 3. 

32. U.S.—Bradley v. Fisher, D.C., 
13 Wall 335. 20 L.Bd. 646. 

33 C.J. p 986 note 26. 

33. U.S.—O’Connell v. Mason, Mass., 
132 F. 245, 65 C.G-A. *541. 

34. S.-a—State v. Jeter, 38 S.B. 124, 
59 S.C. 483. 

35- S.C.—State v. Jeter, supra. 

36. Ky.—^Langston v. Kelly, 113 S. 
W.2d 471, 272 Ky. 109. 

37- Ky.—^Burdine v. Pettus, 79 Ky. 
240, 3 Ky.L. 15. 

38. Ky.—^Burdine v. Pettus, supra, 
i 38. Ky.—^Burdine v. Pettus, supra. 


28. Va.—^Austin v. Richardson, 1 
Gratt. 810, 42 Va. 310. 

29. N.C.—State Bank v, Davenport, 
19 N.C. 45. 

30. Ala.—Culver v. Sparkman, 149 
So. 877, 25 AlaApp. 544. 

Consent of constitutional Judicial 
officer to suit against him is neces¬ 
sary Jurisdictional allegation.—^Pru¬ 
dential Ins. Co. of America v. Clif¬ 
ton Builders’ Supply Co., 157 A. 443, 
109 N.J.Eo. 349. 

Complaints held sufficient or not de. 
murrahle 

Ala—Culver v. Sparkman, 149 So. 

877, 25 AlaApp. 544. 

Ga—National Surety Corporation v. 

GaUin, 15 S.B,2d 180. 192 Ga 293. 
Wis.—Kalh v. Luce, 291 N.W. 841, 
. 234 Wis. 509. 
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d. Evidence 

General rules of evidence ordinarily apply in actions 
to enforce the civil liability of a judge or the sureties on 
his officlai bond. 

In actions to enforce the civil liability of judges 
or their sureties, the general rule of evidence with 
respect to presumptions and burden of proof, ad¬ 
missibility,^ l and weight and sufficiency^^ of the 
evidence govern. If malice is an element of the 
action, it must be clearly proved.^^ 

§ 69. -Damages 

As a general rule the Judge and his sureties are 
liable only for actual damages resulting proximately 
from the judge’s conduct. 

As a general rule, sometimes by virtue of statu¬ 
tory provisions, neither the judge nor his surety 
is liable on the official bond beyond the actual loss 
sustained on account of the judge’s act or failure 
or refusal to act^^ If no loss results proximately 
from the judge’s negligence, no recovery can be 
had against either the judge or the surety.^s jsj’ei- 
ther the judge nor his surety can be held liable for 
loss resulting from causes for which the judge is 
not accountable,'*® Except as the statute may pro¬ 
vide otherwise, the surety is liable only for dam¬ 
ages which may result from the breach, and not 
damages or penalties that may be awarded by way 
of punishment of the judge.'*® 

Taking no bond or insufficient bond. In an ac¬ 
tion against a judge for taking an insufficient 
guardian’s bond, only nominal damages can be re¬ 
covered in the absence of proof of actual loss;^® 


and there can be no recovery for failure to require 
a bond, where the loss sustained would not have 
been covered by the bond if given.®® However, 
where actual loss is shown, the judge is liable for 
the amount thereof with compound interest to the 
time the ward attains his majority,®^ after which 
event no interest will be allowed.®^ 

§ 70. Penalties 

Under some statutes provision is made for the re¬ 
covery of a penalty from a judge for breach of specified 
duties. 

Under the statutes in some jurisdictions provi¬ 
sion is made for the recovery of a penalty by the 
party aggrieved for a breach by the judge of speci¬ 
fied duties,®® as, for example, whenever a judge ex¬ 
acts illegal fees.®'* It is no defense that the tak¬ 
ing of such fees was due to mistake,®® direction of 
the prosecuting attorney,®® ignorance,®7 absence of 
a corrupt motive,®® or the existence of an agree¬ 
ment by the party injured.®® 

Liability of judge for refusal to issue a writ of 
habeas corpus is considered in Habeas Corpus § 
83. 

§ 71. Criminal Responsibility 

A judge is criminally liable for his corrupt acts, and 
by constitutional and statutory provisions he is frequent¬ 
ly made subject to prosecution for various acts of mis¬ 
conduct. 

It is well settled that a judicial officer, when re¬ 
quired to exercise his judgment or discretion, is 
not liable criminally for any error which he com- 


40. Ky .—Rockcastle County v. Bow¬ 
man, 120 S.W.2d 385, 274 Ky. 787. 
33 C.J. p 987 note 37. 

Want of STood faith 
The law imputes good faith to Ju¬ 
dicial action and the burden is on 
one attacking it to allege and prove 
the want of good faith.—Welch v. 
Kent, Tex.Civ.App., 153 S.W.2d 284. 
41- Tex.—^Heyn v. Massachusetts 
Bonding & Insurance Co., Civ. 
App., 110 S.W.2d 261, error dis¬ 
missed. 

33 C.J. p 9S7 note 38. ! 

4SL K.Y.—^People v. Faulkner, 8 N.T. 
S. 376. 

83 C.J. p 987 note 39. 

43. S.C.—Young v. Herbert, 11 S.O. 
Lu 172. 

44. U.S.—^Branch v. Davis, C.C,Ala.. 
29 F. 888. 

Ky.—Rockcastle County v. Bowman, 
120 S.W.2d 385. 274 Ky. 787. 

Tex.—Genzer v. Fillip, Civ.App., 134 
S.W.2d 730, error dismissed, judg¬ 
ment correct—McEwin v. Luker, 
Civ.App., 81 S.W.2d 137. 

45. Ky,—^Langston v. Kelly, 113 S. 


W.2d 471, 272 Ky. 109—U. S. Fidel- I 
ity & Guaranty Co. v. Drinkard, 63 
S.W.2d 916, 250 Ky. 695. ' 

Tenn.—Roberts v. Roane County, 23 
S.W.2d 239, 160 Tenn. 109. 

Tex.—Genzer v. Fillip, Civ.App., 134 
S.W.2d 730, error dismissed, judg¬ 
ment correct—^McEwin v. Luker, 
Civ.App., 81 S.W.2d 137. 

Expenditures in behalf of ward 

Ala.—Rowe V. Johnson, 108 So. 604, 
214 Ala. 510. 

Tex.—Genzer v. Fillip, Civ.App., 134 
S.W.3d 730, error dismissed, judg¬ 
ment correct, 

48. Tex.—^McEwin v, Luker, Civ. 
App., 81 S.W.2d 137. 

Depreciation in value of property 

Ky.—XJ. S. Fidelity & Guaranty Co. 
V. Drinkard, 63 S.W.2d 916, 250 
Ky. 695. 

47. Ga.—^National Surety Corpora¬ 
tion V, Gatlin, 15 S.B.2d 180, 192 
Ga. 293. 

4a Ala.—Mitchell v. McGuire, 12 
So.2d 180, 244 Ala. 73. 

Ga.—^National Surety Corporation v. 

[ Gatlin, 15 S.m2d 180, 192 Ga. 293. 
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49. Tenn.—Spears v. Smith, 9 Lea 
483. 

50. Ky.—Smith v. Bland, 7 B.Mon. 

21 . 

5L Ky.—^Langston v. Kelly, 113 S. 

W.2d 471. 272 Ky. 109. 

N.C.—Davis V. Lanier, 47 N.C. 307. 

5a N.C.—^Davis v. Lanier, supra. 

5a Illegal issuance of marriage li¬ 
cense 

Ga.—National Surety Corporation v. 
Gatlin, 15 S.E.2d 180, 192 Ga. 293. 

54. Colo.—Cummings v. Aiken, 260 
P. 524, 82 Colo. 391. 

33 C.J. p 987 note 52. 

55. Neb.—Downey v. Coykendall, 
130 N.W. 983, 89 Neb. 21. 

5a Neb.—^Downey v. Coykendall> 
116 N.W. 503, 81 Neb. 648, 

57. Neb.—Downey v. Coykendall, 
130 N.W. 983, 89 Neb. 21. 

5a Neb.—^Downey v. CoykendalL 
130 N.W. 983, 89 Neb. 21. 

59. Neb.—^Downey v. CoykendalL 
130 N.W. 983, 89 Neb. 21. 
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mits, provided he acts in good faith.^O However, 
any judicial officer who acts fraudulently or corrupt¬ 
ly is responsible criminally,whether he acts un¬ 
der the law or without the law .®2 

The rule of the common law exempting a judge 
from indictment for an}" act done or omitted to be 
done when sitting as a judge^S still prevails, ex¬ 
cept as far as it has been changed by particular 
statutes®^ or by some constitutional provision.®^ 
Frequently, however, judges are by force of stat¬ 


§ 72 

ute made subject to indictment for willful neglect 
of official duty,®® malfeasance in office,®^ or for 
corrupt acts done in their official capacity, such as 
oppression,®® requiring excessive bail,®® granting 
unlawfully a liquor license,''® extorting illegal fees 
or compensation,*^! allowing an unjust claim against 
the county, *^2 failing to vacate his seat,*^® or prac¬ 
ticing law, *^4 xhe acquisition of prohibited interests 
by a judge is also a punishable offense under some 

statutesJS 


XIL DISQXJALIFIOATION TO ACT 


§ 72. In General 

The principle on which rules of disqualification of 
Judges is based is that no Judge should preside in a case 
in which he Is not wholly free, disinterested, Impartial, 
and Independent, and in general litigants are entitled to 
a hearing and determination by an Impartial tribunal. 

The underlying principle of rules for disqualifi¬ 
cation of judges is that no judge should preside in 
a case in which he is not wholly free, disinterested, 


impartial, and independent.*^® Next in importance 
to the duty of rendering a righteous judgment is 
that of doing it in such a manner as will beget no 
suspicion of the fairness and integrity of the 
judge,'77 and in general litigants are entitled to 
have a hearing and determination by an impartial 
tribunal, free from bias, prejudice, and interest, 
courts should scrupulously protect the rights of 


601 U.S.—^Braatelien v. U. S., C.C.A. 

N.D.. 147 F.2d 88S. 

Ky.—Robbins v. Commonwealth, 22 
S,W.2d 440, 232 Ky. 115. 

Pa.—Petition of McNair, 187 A, 498, 
•324 Pa. 48, 106 A.L..R. 1378. 

33 C.J. p 987 note 59. 

MalfeasaiLce cannot be charged ex¬ 
cept for breach of a positive statu¬ 
tory duty or for the performance of 
a discretionary act with an improper 
or corrupt motive.—^Petition of Mc¬ 
Nair, 187 A, 498, 324 Pa. 48, 106 A. 
•L..R. 1373. 

Failure to require bail, -without 
more, constituted no offense or vio¬ 
lation of duties of office.—Petition 
of McNair, supra. 

61. U.S.—Braatellen v. U. S., C.C.A. 
N.D., 147 P.2d 888. 

Ky.—Robbins v. Commonwealth, 22 
S.W.2d 440, 232 Ky. 115. 

33 C.J. p 987 note 60. 

62. N.C.—State v. Powers, 7*5 N.C. 
281. 

Va.—^Price v. Commonwealth, 110 S. 
E. 349, 132 Va. 582. 

63. U.S.—Commonwealth of Penn¬ 
sylvania V. Addison, Pa^, 4 Dali. 
225, 1 L.Bd. 810. 

33 C.J. p 988 note 62. 

64. Ala.—^Hamilton v. Williams, 26 
Ala. 627. 

65. Ky.—Commonwealth v. Wil¬ 
liams, 79 Ky. 42, 42 Am.R 204. 

33 C.J. p 988 note 64, 

68. Del.—In re Tull, 78 A. 299, 25 
Del. 126. 

33 C.J. p 988 note 65. 

67- Ky.—^Robbins v. Commonwealth, 
22 S.W.2d 440, 232 Ky. 115. 


XUegal exercise of authority in 
good faith doos not constitute mal¬ 
feasance in office.—^Robbins v. Com¬ 
monwealth, supra. 

Xndictmeut held suffioient 
Ky.—Robbins v. Commonwealth, su¬ 
pra. 

68 . Del.—In re Tull, 78 A. 299, 2'5 
Del. 126. 

Mo.—State v. Grassle, 74 Mo.App. 
313. 

68- N.H.—^Evans v. Foster, 1 N.H. 
374. 

70. Ark.—State v. Prescott, 31 Ark. 
•39. 

33 C.J. p 988 note 68. 

71. Tex.—Brackenridge v. State, 11 
S.W.- 630. 27 Tex.App. 513, 4 L.R. 
A. 360. 

33 C.J. p 988 note 69. 

72. Ark.—Bromley v. State, 206 S. 
W. 436, 136 Ark. 270. 

33 C.J, p 988 note 70. 

73. Ky.—Commonwealth v. Wam- 
mock, 3 Ky.L. 250. 

74. Ky.—Commonwealth v. Milby, 
24 S.W. 625, 15 Ky.D. 568. 

33 C.J. p 988 note 72. 

75- Ark.—State v. Anderson, 139 S. 
W.2d 682, 200 Ark. 588. 

76. Kan.—^Tootle v. Berkley, 56 P. 
755, 60 Kan. 446. 

Me.—^Norton v. Inhabitants of Pay¬ 
ette, 188 A. 281, 1-34 Me. 468. 
Auoieut uiaadm 

^'Disqualiffcation to adjudicate a 
cause rests on the ancient maxim 
that no man should sit as a Judge 
in his own case,”—^State ex rel. First 
American Bank & Trust Co. of West 
Palm Beach v. Chillingworth, 116 So. 
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633, 95 Fla, 699—^Power v. Chilling- 
worth, 113 So. 280, 93 Fla. 1030. 

77- Kan.—Corpus Jtixis cited in 
State ex rel. Parker v. Roberds, 
123 P.2d 806, 811, 153 Kan. S&6— 
Tootle V. Berkley, 56 P. 765, 60 
Kan. 446. 

Me.—Norton v. Inhabitants of Fay¬ 
ette, 188 A. 281, 134 Me. 468. 

Okl.—Corpus Juris cited in State 
ex rel. Bennett v. Childers, 105 P. 
2d 762, 764, 188 Okl. 14. 

33 C.J. p 988 note 7*5. 

78. Fla.—State ex rel. Davis v. 

Parks, 194 So. 613, 141 Fla. 516. 
Ky.—Rush V. Denhardt, 127 S.W. 785, 
138 Ky. 288, Ann.Cas.l912A 1199— 
Kentucky Journal Pub. Co. v. 
Gaines, 110 S.W. 268, 139 Ky. 747, 
33 Ky.D. 402. 

Mich.—In re Hudson, 3 N.W.2d 17, 
301 Mich. 77. 

Okl.—State ex rel. Wade v. Craw¬ 
ford, 62 P.2d 620, 178 Okl. 230— 
Coker v. Crump, 286 P, 321, 142 
OkL 150—State v. Walden, 286 P. 
951, 143 Okl. 115—^London v. Og¬ 
den, 265 P. 139, 130 OkL 89—State 
V. Freeman, 229 P. 296, 102 Okl. 
291—Son V. Linebaugh, 225 P. 686, 
101 Okl. 291. 

Other statements 

(1) A litigant is entitled to a 
hearing before a court to which no 
taint of prejudice is attached.—Tal¬ 
bert V. Owens-Ames-ICimbel Co., 9 
N.W.2d 572, 305 Mich. 345. 

(2) Litigants have right to Judg¬ 
ment of court above reasonable 
ground of suspicion of being actuat¬ 
ed by self-interest or hostile influ¬ 
ence.—^M. R. Harris’ Estate v. West 
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litigants in this regardJ^ It has been announced as 
a general rule that the principle that no judge 
should preside in a case in which he is not wholl}^ 
free, disinterested, impartial, or independent,^® and 
in general the rule of disqualification,should not 
have a narrow or technical construction, but should 
rather be broadly applied in all cases where one is 
called to act judicially or to decide between con¬ 
flicting rights, and that no judge should try a case 
in which there is any substantial ground on which 
to base a claim of disqualification.^^ In some ju¬ 
risdictions, however, it has been declared that it is 
the policy of the courts to regard the trial court as 
qualified whenever it is possible so to do,^^ and 
that it is the public policy of the state, as evidenced 
by the constitution and statutes, that the regularly 
elected or appointed judges shall preside in the trial 
court, unless, because of the disqualification of the 
trial judge, a judge pro tempore has duly been se¬ 
lected to preside. 


While there is some conflict of authority whether 
or not at common law there exists any ground for 
the disqualification of a judge,S5 judges may be dis¬ 
qualified by interest, and on various other grounds, 
as discussed infra §§ 78-91. 

Nature of disqualifications. The immediate rights 
of litigants are not the only object of some rules 
for disqualification some rules are based on pub¬ 
lic policy which requires observance of the rules.ST' 
The disqualification may, however, be a matter of 
personal privilege of the litigant.^S The nature 
and extent of particular disqualifications are dis¬ 
cussed infra §§ 78-91. 

§ 73. Constitutional and Statutory Provisions 

The disqualification of a Judge may be based on con¬ 
stitutional OP statutory provisions. 

The disqualification of a judge may be based on 
provisions of a constitution's or of a statute.®® The 


Grove Sav. Bank, 217 N.W. 477, 207 
Iowa 41. 

79. Fla.—^State ex rel. Davis v. 
Parks, 194 So. 613, HI Fla. 516— 
State ex rel. Mickle v. Rowe, 131 
So. 331. 100 Fla. 13S2. 

lia.—State v. Hayes, 6 So.2d 657, 199 
La. 549. 

Okl.—State ex rel. Wade v. Craw¬ 
ford. 62 P,2d 620, 178 Okl. 230— 
State ex rel. Harden v. Edwards, 
66 P.2d 402, 176 Okl. 187—State 
ex rel. Warner v. Fullerton, 183 P. 
979, 76 Okl. 35—I>ennlson v. Chris¬ 
topher, 200 P. 783, 19 Okl.Cr. 467. 
Under saperlntending* power 

It is the duty of the supreme 
court, under the exercise of its su¬ 
perintending power, to secure to ev¬ 
ery litigant a fair and impartial tri¬ 
al, in such manner as will beget no 
suspicion of the fairness and integ¬ 
rity of the Judge.—State v. Freeman, 
229 P. 296, 102 Okl. 291. 

80. Me.—^Norton v. Inhabitants of 
Fayette, 188 A. 281, 134 Me. 468. 

81- Kan.—Tootle v. Berkley, 56 P. 
T'dS, 60 Elan. 446. 

82. Okl.—State ex rel. Bennett v. 
Childers, 105 P.2d 762, 188 Okl. 14. 
«From the vlewpoizLt of the public 

at large, and therefore from the 
practical viewpoint from which re¬ 
spect for the courts is surveyed and 
shaped, a Judge should not preside 
over any trial, and especially a non- 
jury trial, when the circumstances 
are such as would or might tend to 
excite popular suspicion.**—Callaham 
V. Childers, 99 P.2d 126, 127, 186 
Okl. 504. 

83. Xn Texas 

(1) The rule stated in the text 
has been announced.—^Marsh v. Fer¬ 
guson, Civ.App., 262 S.W. 805. 


(2) It has been stated, however, 
that “it Is to be regretted that a 
judge should try a case in which 
there is the least ground upon which 
to base a claim for his disaualiflca- 
tion,**—Cotulla State Bank v. Her¬ 
ron, Civ.App., 202 S.W. 797, 798. 

84- X.M.—State ex rel. Tittmann v. 
McGhee, 64 P.2d 825, 41 N.M. 103. 

85. U.S.—Duncan v. Atlantic Coast 
Line R. Co., D.C.Ga., 223 F. 446. 

33 C.J. p 988 note 78* 

80. Ky.—Petrey v. Holliday, 199 S. 

W. 67, 178 Ky. 410. 

33 C.J. p 988 note 76. 

87- Iowa.—R. Harris* Estate v. 
West Grove Sav. Bank, 217 N.W. 
477, 207 Iowa 41. 

33 C.J. p 988 note 77, p 989 note 86. 
Other statements 

(1) “The rule disqualifying a 
judge, whether statutory or common 
law, is predicated upon public pol¬ 
icy.**—Crowley-Milner & Co. V. Reid. 
215 N.W. 29, 32, 239 Mich. 605. 

(2) “Society in general, as well as 
the parties to an action, is interest¬ 
ed in preserving the purity and im¬ 
partiality of the courts, in order to 
foster respect and confidence of the 
people in court proceedings.**—In¬ 
gram V. Worten, 266 P, 488, 39 Okl. 
Cr. 392—^Dennison v. Christopher, 
200 P. 783, 19 Okl.Cr. 467. 

(3) Other similar statements.— 
State ex rel. Wade v. Crawford, 62 P. 
2d 620, 178 Okl. 230—Schulte v. 
Bolen, 216 P. 928, 90 OkL 238. 

88 . Mont.—Stair v. Lunke, 180 P. 
569, 56 Mont, 130. 

33 C.jr. p 989 note 87. 

89. Mass.—^Beauregard v. Dailey, 1 
N.E.2d 481, 294 Mass. 315. 

33 CLL p 989 note 95. 
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Constitutional guaranty of Justice 
without prejudice as insuring trial 
before unbiased and unprejudiced 
judge see Constitutional Law | 
708 b. 

90. N.Y.—^People ex rel. Union Bag 
& Paper Corporation v. Gilbert, 
256 N.T.S. 442, 143 Misc. 287, af¬ 
firmed 260 N.T.S. 939, 236 App, 
Div. 873. 

Okl.—State ex rel. Bennett v. Child¬ 
ers, 105 P.2d 762, 188 Okl. 14. 

33 C.J. p 989 note 95—25 C.J. p 974 
note 83. 

Change mandatory 

Under some statutes a change 
from the Judge is mandatory on a. 
proper showing in any matter of a 
civil, statutory, or equitable nature 
not triable by a jury.—State ex rel. 
Emmert v. Gentry, Ind., 62 N.E.2<3^ 
860. 

Duty of state 

In view of the statute, the state 
is bound to furnish every litigant 
not only an impartial judge, but one 
who has not, by any act of l^is, Jus-, 
tified a doubt of his impartiality.—. 
Moers v. Gilbert, 25 N.y.S.2d 114, 175, 
Misc. 733, affirmed 27 N.Y.S.2d 425, 
261 App.Div. 957, and 27 N.Y.S.2d; 
426, 261 App.Div. 957, appeal denied 
27 N.Y.S.2d 783, 261 App.Div. 1074. 
Baw applicable 

Question whether or not a federal 
judge is disqualified l,s governed by 
federal statute.—Ip re Pox West 
Coast Theatres, D,C.Cal., 25 F.Supp, 
250, affirmed 88 P.2d 212, certiorari 
denied Tally v. Fox Filni Corpora¬ 
tion, 57 S.Ct. 944, 301 U.S. 710, 81 
L.Ed. 1363, rehearing denied 58 S. 
Ct. 7, 302 U.S. 772, 82 L.Ed. 698. 
Statute held iuapplioahle 
Statute, providing fior the disquali¬ 
fication of a trial Judge by affidavit 
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validity of various statutory provisions for disquali¬ 
fication has been recognized^i It has been held, 
however, that, where a constitutional provision de¬ 
fines the standards for incompetency of judges and 
confers on the legislature certain povrers with re¬ 
spect to such incompetency, the legislature may pro¬ 
vide for disqualification only in conformity with the 
power conferred by such provision duly construed 
and that, where a judge, special or regular, has tak¬ 
en jurisdiction of a case, the legislature has no power 
to enact a statute granting to either party a change 
of judge.^3 The validity of a statutory provision 
that not more than one change of judge shall be 
granted in any action has been upheld.94 

Constitutional provisions, which are the basis of 
disqualification, are rigidly enforced,and it has 
been announced as a general rule that disqualifying 
statutes should be construed liberally,^^ although 
some statutes providing for disqualification on the 
ground of bias or prejudice have been given a strict 
and narrow construction in some cases, as discussed 
infra § 82. Disqualifying statutes should be given 
a reasonable construction,^7 and they should be con¬ 
strued together with statutes in pari materia,^8 as 
for instance, with statutes dealing with change of 


venue when the disqualification is established.^^ A 
statute providing for certification of disqualification 
and a statute providing for change of venue may 
each be effective to obtain an impartial trial, where 
there is no repugnanc}^! but, according to the view 
sometimes taken, the statute which is first applied 
is thereafter exclusive in the particular case.^ A 
statute providing for a change of judge and a stat- 
ute providing for separate trials of persons accused 
in criminal cases may each be given effect unless 
there is irreconcilable conflict between such stat- 
utes.2 

Grounds for disqualification under constitutional 
and statutory provisions are discussed infra §§ 77— 
91, and the construction of provisions for disqualifi¬ 
cation on particular grounds is discussed infra §§; 
78-91. 

§ 74. Necessity Obviating Rule 

Rules for disqualification of Judges must yield to de¬ 
mands of necessity and will not prevail If disqualifica¬ 
tion will prevent resort to the only tribunal in which 
relief may be obtained. 

The rule as to the disqualification of judges must 
yield to the demands of necessity.^ Where disqual- 


bf one of the parties was held not 
to apply to actions pending in a dis¬ 
trict court having less than three 
Judges.—^In re Judicial Ditch No. 10, 
Yellow Medicine, Lyon, and Red¬ 
wood Counties, 194 N.W. 875, 166 
Minn. 392. 

Transfer to another judge held prop, 
er 

Nev.—State ex rel. Stokes v. Second 
Judicial Dist. Court in and for 
Washoe County, 27 P.2d 534, 55 
Nev. 115. 

91. N.M.—Moruzzi v. Federal Life & 
Casualty Co., 75 P.2d 320, 42 N.M. 
35, 115 A.L.R. 407—State ex rel. 
Hannah v. Armijo, 28 P.2d 511, 38 
N.M. 73. 

Or.—U’Ren v. Bagley, 245 P. 1074, 
118 Or. 77, 46 A.L.R. 1173. 
Validity of statutes with respect to 
particular grounds for'disqualifica¬ 
tion or other particular matters 
see infra passim §§ 78-97. 
Inferior federal courts 

The matter of disqualification of 
judges of inferior federal courts is 
within the power of congress which 
may grant or withhold the right 
to disqualify as it deems advisable, 
—Marquette Cement Mfg. Co. v. Fed¬ 
eral Trade Commission, C.C.A., 147 
F.2d 589. 

92. Tenn.—Moore v. Love, 107 S.W. 
2d 982, 171 Tenn. 682. 

93. Ind.—State ex rel. Youngblood 
V. Warrick Circuit Court of War¬ 
rick County, 196 N.E. 264, 208 
Znd. 594. 

48 C.J,a-66 


Encroachment of legislature on Ju¬ 
diciary generally see Constitution¬ 
al Law §§ 108-129. 

Statute held ineffective 

Statute purporting to disqualify, 
or grant change from, special judge 
appointed to try election contest con¬ 
cerning office of circuit judge was 
Ineffective to vest Jurisdiction in any 
other judge,—State ex rel. Young¬ 
blood V. Warrick Circuit Court of 
Warrick County, supra. 

94. Nev.—Roberts Min. & Mill. Co. 
V. Third Judicial Dist. Court in 
and for Eureka County, 50 P.2d 
512, 56 Nev. 299. 

95. Mass.—Beauregard v. Dailey, 1 
N.B.2d 481, 294 Mass. 315—King 
V. Grace, 200 N.E. 346, 293 Mass. 
244—Thomajanian v. Odabashian, 
172 N.E. 232, 272 Mass. 19. 

Principle never relaxed 

Constitutional principle that judg¬ 
es should be free, impartial, and in¬ 
dependent can never be relaxed.— 
Thomajanian v. Odabbashian, supra. 

96. N.T.—^People ex rel. Union Bag 
& Paper Corporation v. Gilbert, 
'266 N.Y.S. 442, 143 Misc. 287, af¬ 
firmed 260 N,Y.S. 939, 236 App.Div. 
873. 

Okl.—^State ex rel. Bennett v. Child¬ 
ers, 105 P.2d 762, 188 Okl. 14. 

33 C.J. p 989 notes 97, 98. 

97. N.M.—State ex rel. Tittmann v. 
McGhee, 64 P.2d 825, 41 N.M. 163, 

Duty to construe 

The court has the duty to con¬ 
strue such a statute and' determine’ 
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its meaning, if possible.—State ex 
rel. 1625 E. Washington Realty Co. 

V. Markey, 7 N.E.2d 989, 212 Ind. 
59. 

98. Mont.—State v. Ravalli County^ 
Fourth Judicial Dist. Ct, 190 P. 
133, 58 Mont 60. 

TTarions statutes held not repnsrnant; 
Pa.—In re Crawford’s Estate, 160* 
A- 585, 307 Pa. 102. 

99. Mont.—State v. Ravalli County* 
Fourth Judicial Dist. Ct., 190 P., 
133, 58 Mont 50. 

Change of venue on ground of dis¬ 
qualification in general see C.J.S. 
title Venue § 142. also 67 C,J. p* 
151 note 26-p 156 note 97. 

1 - Pa.—In re Crawford’s Estate, 160’ 
A. 585, 307 Pa. 102—Wallace v. 
Jameson, 36 A. 142, 179 Pa. 98. 

2. Pa.—^Wallace v. Janieson, supra. 

3. Statutes held not conflicting 
Ind.—State ex rel. Flaherty v. Erm- 

ston, 197 N.E. 908, 209 Ind. 117. 

4. U.S.—Corpus Juris cited in. 
Brinkley v. Hassig, C.C.A.Kan., 
83 F.2d 351, 357. 

Ala.—Corpus Juris cited in Moulton- 
V. Byrd, 140 So. 384, 386, 224 Ala. 
403. 

Cal.—Corpus Juris quoted in Johnson 
V. State Bar of California, 52 P. 
2d 928, 936, 4 Cal.2d 744. 

Kan.—Corpus Juris cited in .^tnai 
Ins. Co. V. Travis, 259 P. 1068, 
1071, 124 Kan. 350—^Barber Coun¬ 
ty Com’rs V. Lake State Bank, 254, 
P. 401,123. Kan. lOi - ^ 
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ification, if permitted to prevail, destroys the only 
tribunal in which relief may be sought and thus ef¬ 
fectually bars the door of justice, the disqualified 
judge is bound to hear and decide the cause.^ In 
order to justify a disqualified judge in sitting in a 
cause in which he is directly interested, however, 
the necessity must be imperative, in the determina¬ 
tion of which the greatest care should be exercised.® 

§ 75. Persons Subject to Disqualification in 
General 

Broadly speaking, rules for disqualification because 
of interest extend to persons or tribunals exercising Ju¬ 
dicial functions. 

The rule of disqualification on account of inter¬ 
est in the subject matter or result of litigation ex¬ 
tends 10 every person or tribunal exercising judicial 
functions,7 whether the jurisdiction be superior® 
or inferior.9 The rule does not apply where the 
function exercised is merely ministerial and not ju¬ 


dicial,!® or where it is merely administrative,even 
though, according to some cases, it requires the ex¬ 
ercise of judgment.12 

The rule of disqualification has been applied to 
persons or tribunals exercising functions of a quasi¬ 
judicial nature.^® On the other hand there are au¬ 
thorities holding that tribunals exercising quasi-ju¬ 
dicial powers are not necessarily within the influ¬ 
ence of the rule disqualifying a judicial officer by 
reason of interest.^^ 

§ 76. Proceedings in Which Objection Avail¬ 
able 

Broadly speaking, rules for disqualification apply In 
any proceeding in which a judge exercises his judicial 
powers and discretion. 

Ordinarily a judge may be disqualified in any pro¬ 
ceeding or hearing wherein he is called on to exer¬ 
cise his judicial powers and discretion by virtue of 
his office,^® whether in proceedings in inferior tri- 


Md.—Gordy v. Dennis, 5 A^2d 69, 
176 Md. 106. 

Tenn.—State v. Humphreys, 40 S. 

W.2d 405, 163 Tenn. 20. 

33 C.J. p 989 note 3. 

Jiidsre held not disqualified, and it 
was held that there was no need for 
resting the decision on the doc¬ 
trine of necessity.—State ex rel. j 
Mitchell V. Sage Stores Co., 143 P. | 
2d 652, 157 Kan. 622. affirmed 65 S. s 
Ct. 9, 323 U.S. 82, 89 L.Ed. 25. j 

5, U.S.—Corpus Juris cited la 
Brinkley v. Hassig, C.C.A.Kan,, 83 
P.2d 351. 357—Montana Power Co. 
V. Public Service Commission of 
Montana, D.C.Mont., 12 P.Supp. 
946. 

CaL*— Corpus Juris quoted in Wool- 
ley V. Superior Court in and for 
Stanislaus County, 66 P.2d 680, 
688. 19 Cal.App.2d 611— Corpus Ju¬ 
ris quoted in Johnson v. State Bar 
of California, 52 P.2d 928, 935, 4 
Cal.App.2d 744. 

N.J.—^Zober v. Turner, 148 A. 894. 
106 N.J.Law 86. 

Tenn.—State v. Humphreys, 40 S.W. 

2d 405, 163 Tenn. 20. 

33 C.J. p 989 note 3. 

Exclusive jurisdiction 

(1) A judge or an official exer¬ 
cising judicial functions may act in 
a proceeding where he is disquali¬ 
fied if his jurisdiction is exclusive 
and there is no legal provision for 
supplying a substitute and his re¬ 
fusal or failure to act would pre¬ 
vent determination.—^Decatur Tp. v. 
Board of Com’rs of Marion County, 
39 N.E.2d 479, 111 Ind.App. 198. 

(2) Discharge of exclusive juris¬ 
diction of an appellate court cannot 
be prevented by disqualification of 
all or majority of Its members. 


U.S.—^Evans v. Gore, Ky., 40 S.Ct. 
550. 253 U.S. 245, 64 L.Ed. 887, 
11 A.L.R. 519. 

Cal.—Johnson v. State Bar of Cal¬ 
ifornia, 52 P.2d 928, 4 Cal.2d 744. 
Md.—Gordy v. Dennis, 5 A.2d 69, 176 
Md. 106. 

(3) Actual disqualification of a 
member of a court of last resort will 
not excuse such member from per¬ 
forming his official duty if failure 
to do so would result in a denial of a 
litigant’s constitutional right to have 
a question, properly presented to 
such court, adjudicated.—State ex 
rel. Mitchell v. Sage Stores Co., 143 
P.2d 652, 157 Kan. 622, affirmed 65 

5. Ct 9, 323 U.S. 32. 89 UEd. 25. 

6. Cal.—Corpus Juris quoted in. 
Woolley v. Superior Court in and 
for Stanislaus County, 66 P.2d 
680, 688, 19 Cal.App.2d 611. 

33 C,J. p 989 note 4. 

JUteriiative provisions 

Disqualified member may not act 
if law provides for substitution of 
personnel on court or if another 
tribunal exists to which resort may 
be had.—Brinkley v. Hassig, C.C.A. 
Kan,, 83 F,2d 351. 

7. Me.—In re Conant, 67 A, 564, 
102 Me. 477, 102 Am.S.R. 512. 

Mich.—Stockwell v. White Lake Tp. 
Board, 22 Mich. 341. 

8. Me.—^In re Conant, 67 A. 564, 102 
Me. 477, 102 Am.S.R. 512. 

Appellate courts 

(1) Judges of appellate courts 
may be subject to same rules of dis¬ 
qualification applicable to judges 
generally.—Giometti v. Etienne, 28 
P.2d 913, 219 Cal. 687. 

(2) The federal judicial code per¬ 
mitting any party to an action to file 
an affidavit of prejudice on the part 
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of the judge and have another judge 
designated to try the case has been 
held not to apply to appellate tribu¬ 
nals.—Millslagle v. Olson, C.C.A.Neb., 
128 P.2d 1015, rehearing denied 130 
P.2d 212—^Kinney v. Plymouth Rock 
Squab Co., Mdss., 218 P. 449, 130 
C.C.A. 686. 

9. Me.—^In re Conant, 67 A. 664, 102 
Me. 477. 102 Am.S.R. 612. 

10 . Ark.—St Louis, I. M. & S. R. 
Co. V. Jackson County Levee Dist. 
No. 2, 145 S.W. 892, 103 Ark, 127. 

IL N.T.—Poot v. Stiles, 67 N.T. 
399. 

N.T.—^Foot V. Stiles, supra. 

13. U.S.—^Turney v. State of Ohio, 
Ohio, 47 S.Ct 437, 273 U.S. 510, 71 
L.Ed. 749, 60 A.L.R. 1243. 

Mich.—^Talbert v. Owen-Ames-Kim- 
bel Co., 9 N.W.2d 572, 305 Mich 
345. 

33 C.J. p 990 notes 13-17. 

14L Tenn.—Tennessee Fertilizer Co 
V. MacPall, 163 S.W. 806, 128 Tenn. 
645. 

33 C.J. p 990 notes 20-22. 

15. Me.—^In re Conant, 67 A, 664, 
102 Me. 477, 102 Am.S.R. 612. 

33 C.J. p 990 note 24. 

All classes of cases 

(1) Maxim that one should not sit 
as judge in own case applies to all 
cases and in all courts.—State ex rel. 
First American Bank & Trust Co. of 
West Palm Beach v. Chillingworth, 
116 So. 633, 96 Fla. 699—^Power v. 
Chillingworth, 113 So. 280, 93 Fla. 
1030. 

(2) The statute touching the dis¬ 
qualification of a trial judge was in¬ 
tended to govern in all courts in¬ 
cluding a proceeding in chancery,— 
536 Broad Street Corporation v. Val- 
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bunals^® or in courts of last resort ^7 The question 
of disqualification may be raised on a petition to 
require the filing of a new assignment, inventory, 
and appraisement^^ in habeas corpus proceedings,^^ 
in proceedings to vacate a judgment on the ground 
of fraud,20 in supplementary proceedings to enforce 
a judgment,2i in proceedings to redeem land from 
tax sale,22 or in proceedings under a municipal law 
for the investigation of a town’s finances.23 A 
court of chancery will not consider the suggestion 


§ 76 

of the disqualification of a judge of a circuit court 
to which it refers a feigned issue.24 

Contempt proceedings. WTiile it has been held 
that a contempt proceeding is neither a civil nor a 
criminal action so as to warrant the disqualification 
of a judge under statutes providing for such dis¬ 
qualification in such actions,25 and although various 
other statutory provisions for disqualification have 
been regarded as inapplicable,^^ ordinarily a judge 


CO Mortgr. Co., 39 A.2d 700, 135 N.J. 
Eci. 581, affirmed 42 A.2d 704, 136 N. 
J.Eq. 513. 

Bis’barmeiit proceedUifiTs 

Where respondent's answer to a 
rule to show cause why he should 
not be disbarred raised no issue of 
fact, but “rule absolute” should be 
granted on the face of the record, 
the proceeding was not one in which 
respondent could disqualify the 
judge by an affidavit of prejudice 
under Judicial Code § 21.—^Tn re Ul¬ 
mer, D.G.Ohio, 208 P. 461. 

P iring of fee of attorneys in 
guardianship matter is a part of reg¬ 
ular “proceeding” therein, and is not 
an adverse proceeding within a stat¬ 
ute authorizing a change of judge. 
—In re Leslie’s Estate, 241 P. 301, 
137 Wash. 20. 

particular proceedings 

(1) An Irrigation district was re¬ 
garded as a public agency within 
the meaning of a statute disqualify¬ 
ing the judge of a county in which 
property involved is situated in an 
action or proceeding by or against 
any reclamation, levee, swamp land, 
or drainage district, or any public 
agency.—^Hall v. Superior Court in 
and for Imperial County, 245 P. 814, 
198 Cal. 373—^Lindsay-Strathmore 
Irr. Dist. v. Superior Court, 187 P. 
1056, 182 Cal. 315. 

(2) Statute was held applicable in 
proceeding on petition of decedent’s 
administrator and heirs to terminate 
trust estate and direct trustee ap¬ 
pointed in trusteeship proceeding to 
make accounting.—State ex rel. Van 
Horne v. Sullivan, 188 N.E. 672, 206 
Ind. 304. 

(3) A general statutory proceeding 
for a change of judge has been ap¬ 
plied to a special proceeding for 
assessment of benefits for sewer im¬ 
provements, notwithstanding the 
statute regulating such special pro¬ 
ceeding did not contain a provision 
for a change of judge, such special 
proceeding being within the statute 
defining a civil action.—State v. 
Leathers, 149 N.B. 900, 197 Ind. 97. 

Party brought in after proceedings 
commenced 

(1) Relative to disqualifying 
judge, proceeding was new as to one 
brought in as defendant when case 


was ready for final judgrment, and, 
therefore, such defendant was enti¬ 
tled to rights of an original defend- 
fi-Jit.—Parker v. New England Oil 
Corporation, D.C.Mass., 13 P.2d 497. 

(2) A petition to intervene in suit, 
however, is not an “action or pro¬ 
ceeding” within statute providing 
that party to action or proceeding 
may file affidavit of disqualification 
of trial judge.—State ex rel. Lebeck 
V. Chavez, 113 P.2d 179, 46 N.M. 161. 
DisqnaUficatioa statute not applica¬ 
ble 

It has been held that a proceeding 
for confirmation of irrigation dis¬ 
trict’s assessments, approval of dis¬ 
trict’s contract with federal govern¬ 
ment and issuance of bonds in ac¬ 
cordance therewith, and authoriza¬ 
tion of construction of irrigation 
project, is not civil action, but spe¬ 
cial proceeding, to which statutory 
provision for change of judge in 
civil action does not apply.—In re 
Greybull Valley Irr. List., 76 P.2d 
339, 52 Wyo. 479, rehearing denied 
In re Greybull Valley Irr. Dist., 77 
P.2d 617, 52 Wyo. 479, and followed 
in Brewer v. Greybull Valley Irr. 
Dist., 76 P.2d 351, 52 Wyo. 513. 

16. Me.—In re Conant, 67 A. 564, 

102 Me. 477, 102 Am.S.R. 512. 

Iieglslative functions 

Statute was held to refer to ju¬ 
dicial proceedings in county court 
and not to refer to the legislative 
functions of the county court, such 
as fixing the salary of an officer. 
—^Dietrich v. Brickey, Mo.App., 48 
S.W.2d 69. 

SConicipal oourt 

The statute dealing with the fil¬ 
ing of an affidavit of prejudice 
against a Judge, however, has been 
held not to be applicable to an ac¬ 
tion or proceeding pending in the 
municipal court.—State ex rel. Nich¬ 
ols V. Anderson, 289 N.W. 883, 207 
Minn. 78. 

Trials without jury 

Claim of defendants that court 
was disqualified was entitled to more 
weight where cases were to be tried 
without a jury, and court would be 
called on to decide facts as well as 
law.—^Van Schaick v.' Oarr, 289 N,Y. 
S. 495, 159 Misc. 873. 
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17. Me.—In re Conant. 67 A. 564, 
102 Me. 477. 

18. Mich.—^Kittridge v. Kinne, 44 N. 
W. 1051, 80 Mich, 200. 

19. Mont.—State v. Clements, 155 P. 
271, 52 Mont. 57. 

20 . Wash.—Cooper v. Cooper. 145 P. 
66 , 83 Wash. 85. 

2L Ky.—^Ledford v. Hubbard, 33 S. 

W.2d 345, 236 Ky. 373. 
hCotiou desxied 

In a declaratory judgment pro¬ 
ceeding, however, wherein defendant 
after entry of judgment filed a peti¬ 
tion for supplemental relief, trial 
court did not err in denying plain¬ 
tiff’s motion for a change of judge 
to hear supplemental proceeding, 
since supplemental proceeding would 
not be considered as a separate pro¬ 
ceeding from the original proceeding 
when it was prosecuted in the same 
court before the same judge as the 
original proceeding.—Lowe v. Har¬ 
mon, 115 P.2d 297, 167 Or. 128. 

22. Ohio.—Rawson v. Boughton, 5 
Ohio 328. 

23. N.T.—^Matter of Hadley, 89 N.T. 
S. 910, 44 Misc. 265. 

24. N.T.—^Walgrove v. Walgrove, 3 
Edw. 227. 

33 C.J. p 1000 note 44. 

25. N.D.—^Noble Tp. v. Aasen, 86 N. 
W. 742, 10 N.D. 264. 

26. Reason for rule 

The statutory reasons disqualify¬ 
ing a judge to sit in a cause do not 
necessarily apply in contempt cases, 
since punishment for contempt is not 
for a cause personal to the court 
and, if contempt is criminal, it is a 
matter of public concern and is im¬ 
posed to vindicate orderly procedure. 
—Pennekamp v. State, Pla., 22 So. 
2d 875, reversed on other grounds 66 
S.Ct. 1029. 

Federal statute 

The view has been expressed that 
the provision, in act limiting juris¬ 
diction of federal courts in injunc¬ 
tion suits involving labor disputes, 
that defendant in contempt proceed¬ 
ing may file demand for retirement 
of judge in certain cases, 29 U.S.C.A. 
§ 112, was inapplicable in contempt 
proceeding for disobedience of in¬ 
junction against continued viola¬ 
tion of the Securities Act of 193a — 
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may be disqualified in a proceeding in contempt.27 

Criminal proceedings. While some statutes pro¬ 
viding for the disqualification of judges do not ap¬ 
ply to proceedings of a criminal nature^S ordinarily 
a judge may be disqualified in criminal, as well as 
in civil, actions.^^ He may be - disqualified in a 
preliminary examination where he is acting as a 
committing magistrate,but it has been held that 
certain statutes do not apply to a preliminary ex¬ 
amination before a judge sitting as a committing 


Divorce proceedings. A judge may be disquali¬ 
fied in divorce proceedings,3- as for instance, in 
suits for divorce, and in proceedings for the va- 
cation24 or modification^^ of the decree. 

Probate proceedings. While certain provisions 
for disqualification have been held inapplicable in 
various probate proceedings,26 ordinarily a judge 
may be disqualified in proceedings pending in pro¬ 
bate courts.27 Thus he may be disqualified in pro¬ 
ceedings to probate a will^S or in proceedings by 
an administrator for the sale of real estate to pay 
debts.29 


magistrate.^! 

Davis V. Securities and Exchange 
Commission, C.C.A.I1L, 109 F.2d 6, 
certiorari denied 60 S.Ct 889, 309 

U. S. 687, 84 KEd. 1030. 

In OUahoma 

(1) It was held that, in a con¬ 
tempt proceeding pending in the su¬ 
preme court, certain members were 
disqualified and that the court could 
so declare and exclude such mem¬ 
bers from participation; in reaching 
this conclusion the rule was an¬ 
nounced that a contempt proceed¬ 
ing is cause or proceeding pending 
before court within statutes relating 
to disqualification of judges.—State 

V. Martin, 256 P. 681, 125 Okl. 24. 

(2) In a later case, in which sim¬ 
ilar facts apparently were involved, 
a contrary view apparently was tak¬ 
en.—State V. Owens, 256 P. 704, 

125 Okl. 66, 52 A.L.R. 1270, follow¬ 
ed in Dancy v. Owens, 258 P. 879, 

126 Okl. 37. 

27. Ill.—^People ex rel. Rusch v. 
Levey, 31 N.B.2d 398, 308 Ill.App. 
319—People ex rel. Rusch v. Cun¬ 
ningham, 31 N.E.2d 369, 308 Ill. 
App. 63. 

33 C.J. p 990 note 34. 

Disqualification in contempt proceed¬ 
ings for bias or prejudice see in¬ 
fra § 82. 

Constructive contempt 

(1) Proceeding against person for 
constructive contempt was held civil 
proceeding within statute author¬ 
izing disqualification of judge before 
whom cause is pending by filing of 
required affidavit.—State ex rel. 
Simpson v. Armijo, 31 P.2d 703, 38 
N.M. 280. 

(2) In reaching this conclusion 
“constructive contempt** was defined 
as a proceeding instituted to pre¬ 
serve and enforce the rights of pri¬ 
vate parties to suits and to com¬ 
pel obedience to the orders, writs, 
mandates, and decrees which are 
•made to enforce the rights as well 
as to administer the remedies to 
which such parties are entitled.— 
State ex rel. Simpson v. Armijo, su¬ 
pra. 

28. Hawaii.—Territory v. Eckart, 31 

" Hawaii 920. - > . • 


Mont.—State v. Pondera County 
Nineteenth Judicial Dist. Ct., 205 
P. 955, 62 Mont. 600. 

33 C.J. p 990 note 35. 

29. Fla.—^Villeneuva v. State, 173 
So. 906, 127 Fla. 724. 

Idaho.—State v. Ward, 1 P.2d 620, 51 
Idaho 68. 

Disqualification in criminal case on 
ground of: 

Expression of opinion see infra § 
89. 

Relationship see infra § 84. 

What constitutes bias or prejudice 
in criminal case see infra § 82. 
PersoxLs charged with misdemean-. 
ors are entitled to a change of judge. 
—State ex rel. Jones v. Geckler, 16 
N.E.2d 875, 214 Ind. 574. 

Second change of judge 
In view of the fact that, where a 
nolle prosequi was entered, the case 
was at an end, a change of judge 
secured therein did not bar accus¬ 
ed's right to a change on the filing 
of a new information.—Lawson v. 
People, 165 P. 771, 63 Colo. 270. 

30. Mo.—^Ex parte Bedard, 17 S.W. 
693, 106 Mo. 616. 

33 C.J. p 990 note 24 [a]. 

31. S.D.—State v. Ferguson, 204 N. 

W. 652, 48 S.D, 346. 

32. Pa.—Kolb's Case, 4 Watts 154. 
Order to show cause 

Affidavit made to procure order 
adjudging divorced husband in con¬ 
tempt for failure to make payments 
for support of child, together with 
order based thereon requiring hus¬ 
band to show cause, comprised a 
“proceeding” within statute govern¬ 
ing procedure for obtaining change 
of judges in case of prejudice, and 
hence application for change was 
governed by statute, notwithstand¬ 
ing proceeding was before court of 
domestic relations.—^Hallett ex rel. 
State V. Hallett, 56 P.2d 1143, 153 
Or. 63. 

sa Pa.—^Kolb's Case, 4 Watts 154. 
34. Wash.—Cooper v. Coox>er, 145 P. 
66 , 83 Wash. 85. 

35- Idaho.—^P^ice v. Peatherstone, 
130 P.2d 863, 64 Idaho 312, 143 A. 
L.R. 407. 


Wash.—iBedolfe v. Bedolfe, 127 P. 
594, 71 Wash. 60. 

Proceedings for an increase of the 
allowance 

Ariz.—Stephens v. Stephens, 162 P. 

164, 17 Ariz. 306. 

Reduction of alimony 

Statutory provision for disquali¬ 
fication was available to insane 
wife's guardian in divorced hus¬ 
band’s second application for fur¬ 
ther reduction of alimony, since 
privilege given by statute is not in¬ 
tended to be confined to trial of di¬ 
vorce action on the merits but may 
be exercised in any step in the 
cause.—State ex rel. Stokes v. Sec¬ 
ond Judicial Dist. Court in and for 
Washoe County, 27 P.2d 534, 56 Nev. 
115. 

3& Or.—^Leonard v. Ekwall, 264 P. 

463, 124 Or. 351, 

Probate of will 

(1) It has been held that a pro¬ 
ceeding for probate of a will is not 
a civil action within the meaning 
of a statutory provision for disqual¬ 
ification in a civil action.—State ex 
rel. Germain v. Second Judicial Dist. 
Court in and for Washoe County, 61 
P.2d 219, 56 Nev. 331, 102 A.L.R 
393. 

(2) The statute making law regu¬ 
lating proceedings in civil cases ap¬ 
plicable to matters of estate was 
held not to authorize disqualification 
of judge in probate proceeding for 
prejudice, since statute providing for 
such disqualification was not provi¬ 
sion of law regulating proceedings 
in civil cases.—State ex rel. Germain 
V. Second Judicial Dist. Court in and 
for Washoe County, supra. 

37. Mont.—State v. Lewis & Clark 
County First Judicial Dist. Ct, 
128 P. 913, 46 Mont 492. 

33 C.J. p 991 note 45. 

Judge's interest in probate matters 
as ground for disqualification see 
infra § 80. 

38. N.H.—Moses v. Julian, 45 N.H. 
52, 84 Am.D. 114. 

39. Ind.—Scherer v. Ingerman, 11 
N.E. 8, 110 Ind, 428, reheard 12 
NJB. 304, 110 Ind. 423. 
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§ 77. Grounds in General 

Judges may be disqualified only for proper grounds; 
and, where the constitution or statutes enumerate ex¬ 
clusive grounds, no others will be recognized. 

In order that a judg-e may be disqualified, there 
must exist a ground authorized by law to disqualify 
him,and it is not for the courts to add other 
grounds of disqualification.^! As a general rule, 
where the grounds which will operate as a disqual¬ 
ification of a judge are expressly and comprehen¬ 
sively set out in a constitution or statute, such provi¬ 
sions are held to be exclusive,^2 particularly where 
the grounds for disqualification prescribed by the 
statutes comprehend all those recognized at com¬ 
mon law, 43 but in a jurisdiction in w’hich the statu¬ 
tory grounds do not comprehend all the common- 
law disqualifications, the statutory disqualifications 
have been held not exclusive of those imposed by 
the common law.44 

Where the constitution of the state limits the 


§ 78 

grounds of disqualification to those enumerated 
therein, a statute creating a new and different 
ground is invalid.45 On the' other hand, where a 
constitutional provision enumerating the grounds of 
disqualification is not exclusive, the legislature may 
by statutory provision establish other grounds.46 

§ 78. Interest 

On the principle that no one can be judge of his 
own cause, it is well settled that a Judge is disquaiified 
from acting In a cause where he has an interest in the 
subject matter of the suit; and the rule is sometimes 
embodied in constitutional and statutory provisions. 

Under the civil and canon law a judge was dis¬ 
qualified by interest in a cause,47 and this rule was 
recognized as existing under the common law of 
England by some of its early commentators,48 al¬ 
though it was denied by others.49 It is now a uni¬ 
versally recognized principle that a person cannot 
be judge of his own cause,50 and the principle has 
been so long and well recognized that it is regarded 


40. Ga.—^Corpus Juris quoted iu 
Blakeman v. Harwell, 31 S.E.2d 
60, 55, 198 Ga. 165. 

Ky.-—Corpus Juris quoted iu Arbo- 
grast V. Weber, 60 S.W.2d 144, 147, 
249 Ky. 20. 

33 C.J. p 991 note 48. 

At commou law 

It has been said that at common 
law the only grounds for recusation 
-of a judge were pecuniary interest 
or relationship.—Bond v. Bond, 141 
A. 833, 127 Me. 117, 

Presiding at previous term 

Judge designated by supreme 
court to try case on filing of affida¬ 
vit of prejudice against presiding 
judge was held not disqualified 
merely because judge designated 
had been presiding judge at previ¬ 
ous term,—State v. Grams, 259 N.W. 
86, 65 N.D. 400. 

41. Ga.—Corpus Juris quoted in 
Blakeman v. Harwell, 31 S.E.2d 50, 
55, 198 Ga. 165. 

Ky.—Corpus Juris quoted in Arbo- 
gast V. Weber, 60 S.W.2d 144, 147, 
249 Ky. 20. 

W.Va.—State v. Beard, 99 S.E. 452, 
84 W.Va. 312. 

Grounds held insufficient 

(1) The fact that a judge is the 
appointee of an official who appoint¬ 
ed to a public office or employment 
another person whose right to ex¬ 
ercise the functions of that office 
or ehiployment is brought into ques- 
«tion in a suit or judicial proceeding 
does not have the effect of disqual¬ 
ifying such judge to act in that 
suit or proceeding.—^Hamlin v. Gov¬ 
ernment of Canal Zone ex rel. Par¬ 
ker, C,C.A.Canal Zone, 26 F.2d 161. 

’ (2) An *' experienced judge, to 

whose division of court a will con-r 


test case was assigned, was not dis¬ 
qualified by his statement that he 
never handled a probate matter, ex¬ 
cept years before, and had forgotten 
anything he ever knew about such 
matters.—^In re Monaghan’s Estate, 
137 P.2d 390, 60 Ariz. 346. 

(3) Judge's agreement with bank, 
which threatened to disqualify him, 
that he would not act in any cause 
to which bank was interested party, 
did not disqualify him in case in 
which bank was party.—State ex 
rel. Palmer v. Atkinson, 156 So. 726, 
116 Fla. 366, 96 A.L.R. 539. 

42. Ga.—Riner v. Flanders, 159 S.E. 
693, 173 Ga. 43—Moore v. Dugas, 
143 S.E, 691, 166 Ga. 493—Colum¬ 
bian Peanut Co. v. Pope, 24 S.B. 
2d 710, 69 Ga.App. 26. 

Hawaii.—Territory v. Eckart, 31 Ha¬ 
waii 920. 

La.—Shreveport Long Leaf Lumber 
Co. V. Jones, 177 So. 693, 188 La. 
519. 

Miss.—Garrett v. State, 193 So. 452, 
187 Miss. 441—Walker v. Walker, 
105 So. 763, 140 Miss. 340, 42 A.L. 
R. 1526. 

Tex.—^Ferguson v. Chapman, Civ. 
App., 94 S.W.2d 593, error dismiss¬ 
ed—^Ex parte Largent, 162 S.W.2d 
, 419, 144 Tex,Cr. 592, certiorari de¬ 
nied Largent v. Reeves, 63 S.Ct. 
72, 317 U.S. 668, 87 L.Ed. 536, re¬ 
hearing denied 63 S.Ct. 443, 317 U. 

, S. 713, 87 L.Ed. 568. 

33..C.J- P 989 note 96. 

43. W.Va.—State, v. Beard, 99 S.E* 
452, 84 W.Va. 3l2. 

Statutes as coutixmationL of civil aud 
common law 

Some statutes providing for dis¬ 
qualification-’of judges are deemed. 
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to be a continuation of civil law 
or common law, and are based on 
principle that disinterest and im¬ 
partiality are indispensable in prop¬ 
er administration of justice.—^Aus¬ 
tin V. Lambert, 77 P.2d 849, 11 Cal. 
2d 73, 115 A.L.R. 849. 

44. Ala.—^Ex parte Thompson, 121 
So. 429, 23 Ala.App. 46, certiorari 
denied 121 So. 432, 219 Ala. 139. 

33 C.J. p 989 note 96. 

45. Tenn.—Moore v. Love, 107 S. 
W.2d 982, 171 Tenn, 682. 

46. N.M.—Moruzzi v. Federal Life 
& Casualty Co.. 75 P.2d 320, 42 N. 

M. 35, 115 A.L.R. 407. 

47. Okl.— Corpus Juris quoted in 

Rourke v. Bevis, 42 P.2d 898, 900, 
171 Okl. 392. 

33 C.J. p 991 note 50. 

48. Okl.— Corpus Juris quoted in 

Rourke v. Bevis, 42 P.2d 898, 900, 
171 Okl. 392. 

33 C.J. p 991 note 51. 

49. Okl.— Corpus Juris quoted in 

Rourke v. Bevis, 42 P.2d 898, 900, 
171 Okl. 392. 

33 C.J. p 991 note 62. 

50. Fla,—^Power v. Chill ingworth, 
113 So. 280, 93 Fla. 1030. 

N.M.—State v. Gonzales, 95 P,2d 673, 
43 N.M. 498. 

H.T.—Sharkey v. Thurston, 196 N.B. 
766, 268 N.T. 123—Moers v. Gil¬ 
bert, 26 N.T.S.2d 114, 175 Misc. 
733, affirmed 27 N.T.S.2d 426, 261 
App.Div. 957, and 27 H.T.S.2d 426, 
261 App.Div. 957, appeal denied 27 

N. T.S.2d 783, 261 App.Div. 1074, 
motion denied 34 - N.E.2d 920, 285 
N.T. 861. 

33 C.J. p 991 note - - 
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as a maxim of law.^i Hence, subject to some limi¬ 
tations as to the nature or character of the inter¬ 
est, as discussed infra § 79, and except in cases of 
necessity,52 the general rule is well settled, some¬ 
times by virtue of constitutional or statutory provi¬ 
sions, that an interest in the subject matter of a 
suit will disqualify a judge from acting therein.®^ 
It has been held to be beyond the scope of legisla¬ 
tive authority to confer on a party to a controversy 
or one interested therein the power to act as judge 
in such cznseM Statutes disqualifying judges on 
the ground of interest will be liberally construed,55 
and no matter how broad the grant of judicial pow¬ 
er may be, the general rule remains operative, and 


gives rise to a tacit exception from the general 
words of the grant.5^ 

§ 79 . -Nature and Degree of Interest 

The interest of a judge, in order that he may be 
disqualified, must in general be a direct pecuniary or 
property interest in the subject matter of the litigation. 
A remote or possible interest, or one merely in the legal 
question Involved, will not suffice. 

Ordinarily the interest of a judge, in order that 
he may be disqualified, must be in the subject mat¬ 
ter of the litigation,57 and not merely in a legal 
question involved.58 A mere interest in an abstract 
question that may be involved therein, and which 
may arise in some possible future independent liti¬ 
gation, not yet begun in which the judge may have 


51. Fla.—State ex rel. First Ameri¬ 
can Bank & Trust Co. of West 
Palm Beach v. Chillinffworth, 116 
So. 633. 95 Fla. 699. 

W.Va.—Williams v. Brannen, 178 S. 

B. 67. 116 W.Va. 1. 

33 C.J. p 991 note 54. 

52. U.S.—Montana Power Co. v. 
Public Service Commission of 
Montana, D.C.Mont., 12 F.Supp. 
946. 

Md.—Gk»rdy v. Dennis, 5 A.2d 69, 176 
Md. 106. 

Necessity obviating rule against dis¬ 
qualification generally see supra § 
74, 

ITo other judge available 

Interest of judge does not consti¬ 
tutionally disqualify him if there is 
no other judge with jurisdiction to 
determine question at issue.—Ison v. 
Western Vegetable Distributors, 59 
P.2d 649, 48 Ariz. 104. 

53. Ariz.—Ison v. Western Vegeta¬ 
ble Distributors, supra. 

Ga.—^Blakeman v. Harwell, 31 S.E,2d 
50, 198 Ga. 165. 

Ind.—State ex rel. Parker v. Vosloh, 
54 N.B.2d 650, 222 Ind. 518. 

Ky.—Hall V. Blackard, 182 S.W.2d 
904, 298 Ky. 354—Martin v. Wyatt, 
7 S.W.2d 1048, 225 Ky. 212. 

Md.—Gordy v. Dennis, 5 A.2d 69, 176 
Md. 106. 

N.J.—^Preundenreich v. Mayor and 
Council of Borough of Fairview, 
176 A. 162, 114 N.J.Law 290. 
N.T.—Moers v. Gilbert, 25 N.Y.S.2d 
114, 175 Misc. 733, affirmed 27 N.Y. 
S.2d 426, 261 App.Div. 957, and 27 
N.Y.S.2d 426. 261 App.Div. 957, ap¬ 
peal denied 27 N.Y.S.2d 783, 261 
App.Div. 1074, motion denied 34 
N.E.2d 920, 285 N.Y. 861—People 
ex rel. Union Bag & Paper Corpo¬ 
ration V. Gilbert, 256 N.Y.S. 442, 
143 Misc. 287, affirmed 260 N.Y.S. 
939, 236 App.Div. 873—Chemical 
Bank & Tnist Co. v. Williams, 26 
N.Y.S.2d 682. 261 App.Div. 581, ap¬ 
peal denied 29 N.Y.S.2d 504, 262 
App.Div. 834, motion denied Chem¬ 
ical Bank & Trust Co. v. Lawson, 


36 N.E.2d 909. 286 N.Y. 672, ap¬ 
peal denied 36 N.E.2d 912, 286 N.Y. 
674, affirmed 39 N.E.2d 302, 287 N. 
Y. 696—City of Plattsburgh v. Kel¬ 
logg. 5 N.Y.S.2d 1015, 254 App. 
Div. 455. 

Ohio.—Tari v. State, 159 N.E. 594, 
117 Ohio St. 481, 57 A.L.R. 284. 
Tenn.—State v. Humphreys, 40 S. 

W.2d 405. 163 Tenn. 20. 

Tex.—Ex parte Kelly, 10 S.W.2d 728, 
111 Tex.Cr. 54. 

33 C.J. p 991 note 57-p 992 note 59. 
Disqualification of court commis¬ 
sioners for Interest see Court 
Commissioners § 10. 

PurpoB© of provlsioa that a judge 
shall not sit in decision of a cause 
in which he is interested is to main¬ 
tain purity of administration of jus¬ 
tice.—Moers v. Gilbert, 25 N.Y.S.2d 
114, 175 Misc. 733, affirmed 27 N.Y.S. 
2d 425, 261 App.Div. 957, and 27 N.Y. 
S.2d 426, 261 App.Div. 957, appeal de¬ 
nied 27 N.T.S.2d 783. 261 App.Div. 
1074, motion denied 34 N.E.2d 920, 
285 N.Y. 861. 

Doubt as to interest 

Under constitutional provision that 
no judge shall sit in any case where¬ 
in he may be interested, the words 
*‘may be** imply that, if there is a 
doubt of a judge being interested 
in the case, he is disqualified.—^Llnd- 
sley V. Lindsley, ClvA.pp., 152 S.W. 
2d 415, reversed on other grounds 
163 S.W.2d 633, 139 Tex. 512. 

Time of acquisition of interest 
Under some statutory provisions 
it is Immaterial whether the inter¬ 
est arose prior to or after the time 
when the judge went on the bench, 
—State V. Doucet, 6 So.2d 894, 199 
La. 276. 

54, Fla.—State ex rel. McMullen v. 
Thomas, 126 So. 747, 99 Fla. 562. 

33 O.J. p 992 note 60. 

55. Cal,—City of Los Angeles v. Su¬ 
perior Court in and for Inyo Coun¬ 
ty, App., 18 P.2d 759. 

33 C.J. p 989 note 98. 

5«. Mich.—Stockwell v. White Lake 


Tp. Board, 22 Mich. 341—^Peninsu¬ 
lar R. Co. V. Howard, 20 Mich. 18. 

57. Okl.—^Edwards v. Carter, 29 P. 
2d 605, 167 Okl. 282—State ex rel. 
Murray v. Weems, 29 P.2d 942, 167 
Okl. 355. 

33 C.J. p 993 note 79. 

The interest required to disqualify 
“means an interest direct, proximate, 
inherent in the instant event. It 
does not mean an interest in a sim¬ 
ilar suit against the same or other 
defendants; it does not mean an 
interest in a point of law as such, 
or in an issue of fact as such, or 
in any general or special phase of 
the case. It means a definite, ma¬ 
terial, financial stake in the direct 
outcome of the particular case.”— 
Goodspeed v. Great Western Power 
Co. of California, 65 P.2d 1342, 1345, 
19 Cal.App.2d 435. 

Pendency of Independent action by 
judge 

The pendency of an action by the 
judge against one of the parties to 
the suit at bar will not constitute 
a disqualification for interest where 
the action by the judge is entirely 
independent of, and cannot be af¬ 
fected by, the suit at bar.—Southern 
California Motor Road Co. v, San 
Bernardino Nat. Bank, 34 P. 711* 
100 Cal. 316. 

58. Ga.—Corpus Otirls cited in City 
of Valdosta v. Singleton. 28 S.E. 
2d 759, 763, 197 Ga. 194. 

Okl.—^Edwards v. Carter, 29 P.2d 605, 
167 OkL 282—State ex rel. Murray 
V. Weems, 29 P.2d 942, 167 Okl. 
355. 

33 C.J. p 993 note 80. 

“A judge is not disqualified be¬ 
cause he is Interested in the ques¬ 
tion to be decided where he has no 
direct and immediate interest in the 
judgment to be pronounced.**—State 
ex rel. Mitchell v. Sage Stores Co., 
143 P,2d 652, 665, 167 Kan. 622, af¬ 
firmed 65 S.Ct. 9, 323 U.S. 32. 89 I* 
Ed. 26. 


1046 



48 C.J.S. 


JUDGES 


some interest, is not sufHcient.59 A judge's inter¬ 
est in a question of law involved in a case before 
him, due to the fact that its determination will in 
all probability control rights or remedies which may 
thereafter accrue to him, is not such an interest 
as will disqualify him,®® unless it is so expressly 
provided by statute.®^ However, the disqualifica¬ 
tion may extend to an interest in a question of law 
as well as to interest in a question of fact if it af¬ 
fects or determines the interest of the judge in the 
matter involved ;®2 and a judge may be disqualified 
from sitting in a case where he is interested in the 
issues of fact which he is called on to determine, al¬ 
though his conclusion may not affect his personal in¬ 
terest immediately.®^ An interest in the facts 


§ 79 

which the issues make it necessary for him to de¬ 
termine, and which may tend to induce him to give 
more weight to the evidence of one party than to 
the evidence of the other respecting such facts, is 
not the interest which will disqualify,although it 
tends to show his bias or prejudice and he may be 
disqualified on that ground, as discussed infra § 
82 b. 

Pecuniary, proprietary, or individual mture of 
interest. The interest in the subject matter of the 
litigation which disqualifies a judge is a direct pe¬ 
cuniary or property interest,®® or one which in¬ 
volves some individual right or privilege,®® where¬ 
by a liability or pecuniary gain must occur on the 
event of the suit.®7 If the interest is of such na- 


59. Fla.—^Purvis v. Prink, 46 So. 
171, 55 Fla. 715. 

Tex.—^Davis v. Wylie, Civ.App„ 241 
S.W. 1114. 

60. W.Va.—Forest Coal Co. v. Doo¬ 
little, 46 S.E. 238, 54 W.Va, 210. 

33 C.J. p 993 note 82. 

61. Tex.—Grigsby v. May, 19 S.W. 
343, 84 Tex. 240. 

62. Cal.—^Lindsay-Strathmore Irr. 
Dist. V. Tulare County Super. Ct., 
187 P. 1056, 182 Cal. 315. 

63. Ala.—City of Mobile v. Grayson. 
125 So. 221, 220 Ala. 349. 

64. Cal.—^Lassen Irr. Co. v, Lassen 
County Super. Ct,, 90 P. 709, 151 
Cal. 357. 

65. TJ.S.—Long v. StHes, CC.A.Ky.. 
63 P.2d 855, certiorari denied 54 
S.Ct. 59, 290 U.S. 640, 78 L.Ed. 556 
—^Peering v. Stites, C.C.A.Ky., 63 
F.2d 855, certiorari denied 54 S.Ct. 
59, 290 U.S. 640, 78 L.Ed, 556. 

Ala.—Moulton v. Byrd, 140 So. 384, 
224 Ala. 403—^Ex parte Thompson, 
121 So. 429, 23 Ala.App. 46, certio¬ 
rari denied 121 So. 432, 219 Ala. 
139. 

Ariz.— Corpus Juris quoted iu Conk- 
ling V. Crosby, 239 P. 506, 512, 29 
Ariz. 60. 

CaL—^Hall v. Superior Court in and 
for Imperial County, 245 P. 814, 
198 Cal. 373— Corpus Juris quoted 
iu Goodspeed v. Great Western 
Power Co. of California, 65 P.2d 
1342, 1345, 19 Cal.App.2d 435. 

Fla,—State ex rel. Albritton v. Lee, 
174 So. 19, 127 Fla. 807—Skipper 
V. State. 153 So. 853, 114 Fla. 312, 
appeal dismissed Skipper v. State 
of Florida, 55 S.Ct. 76, 293 U.S. 
617, 79 L.Ed. 631—State ex rel. 
Central Farmers' Trust Co. v. Chil- 
lingworth, 143 So. 294. 107 Fla. 747 
— Corpus Juris quoted in State ex 
rel. First American Bank & Trust 
Co. of West Palm Beach v. Chil- 
lingworth, 116 So. 633, 635, 95 Fla. 
699— Corpus Juris cited in State v. 
Chillingworth, 113 So. 563, 564, 93 
Fla. 1107—^Power v. Chillingworth, 


113 So. 280, 93 Fla. 1030—McMul¬ 
len V. State, 112 So. 462, 93 Fla. 
693—Purvis v. Frink, 46 So. 171, 
55 Fla. 715. 

Ga.—Corpus Juris quoted in Blake- 
man v. Harwell, 31 S.E.2d 50, 198 
Ga. 165. 

Iowa.—Corpus Juris quoted in Pius- 
er V. Sioxix City, 262 N.W. 551, 557, 
220 Iowa 308, 100 A.L.R. 1298. 

Md.—^Ex parte Bowles, 165 A. 169, 
164 Md. 318. 

Mich.—Corpus Juris cited in In re 
Farber, 245 N.W. 793, 795. 260 
Mich. 652. 

Minn.—State ex rel. Thompson v. 
Day, 273 N.W. 684, 200 Minn. 77. 
followed in State ex rel. F. W. 
Woolworth Co. v. Day, 273 N.W. 
691, 200 Minn. 77. 

Miss.—McLendon v. State, 191 So. 
821, 187 Miss. 247. 

N.J.—Corpus Juris cited in Ex parte 
Hague. 143 A. 836, 838, 103 N.J.Eq. 
505. 

Tenn.—Corpus Juris cited in Chum- 
bley V. People's Bank & Trust Co., 
57 S.W.2d 787, 788, 165 Tenn. 655. 
Tex.—^Ex parte Largent, 162 S.W.2d 
419, 144 Tex.Cr. 592, certiorari de¬ 
nied Largent v. Reeves, 63 S.Ct. 
72, 317 U.S. 668, 87 L.Ed. 536, re¬ 
hearing denied 63 S.Ct. 443, 317 

U. S. 713, 87 L.Ed. 568—Richardson 

V. State, 4 S.W.2d 79, 109 Tex.Cr. 
148. 

33 C.J. p 992 note 63. 

“Either direct or indirect” pecuniary 
interest 

It has been said that the interest 
of the judge must be a pecuniary 
one, ^‘either direct or indirect," and 
not a mere sentimental interest.— 
Quatman v. Superior Court of Glenn 
County, 221 P. 666, 667, 64 CalApp. 
203. 

66, Ala.—^Moulton v. Byrd, 140 So. 
384. 224 Ala. 403. 

Ariz.—Corpus Juris quoted in Conk- 
ling V. Crosby. 239 P. 606, 612, 29 
Ariz. 60. 

Cal.— Corpus Juris quoted in Good- 
speed V, Great Western Power Co. 
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of California, 65 P.2d 1342. 1345, 
19 Cal.App.2d 435. 

Fla.— Corpus Juris quoted in State 
ex rel. First American Bank & 
Trust Co. of West Palm Beach v. 
Chillingworth, 116 So. 633, 635, 95 
Fla. 699—McMullen v. State, 112 
So. 462, 93 Fla. 693. 

Ga.— Corpus Juris quoted in Blake- 
man v. Harwell, 31 S.E.2d 50, 55, 
198 Ga. 165. 

Iowa.— Corpus Juris quoted in Pius- 
er V. Sioux City, 262 N.W. 551, 557, 
220 Iowa 308, 100 A.L.R. 1298. 
Miss.—McLendon v. State, 191 So. 
821, 187 Miss. 247. 

N.J.— Corpus Juris cited in Ex i)arte 
Hague, 143 A. 836, 838, 103 N.J. 
Eq. 505. 

Tenn.— Corpus Juris cited in Chum- 
bley V. People’s Bank & Trust Co., 
67 S.W.2d 787, 165 Tenn. 655. 
Tex.—Elliott V. Scott, 25 S.W.2d 150, 
119 Tex. 94. 

33 C.J. p 992 note 66, 

Under Xouisiana statutes 

(1) It has been held that for a 
judge to have an interest in a case 
within meaning of law relative to 
recusation of judges, some fact must 
exist that leads to conclusion that 
it is to the judge’s personal advan¬ 
tage, whether or not he is influ¬ 
enced by such advantage, to de¬ 
cide the case or to seek to bring 
about a decision therein, for or 
against a certain party without ref¬ 
erence to the law and the evidence. 
—State V. Henry, 3 So.2d 104, 197 
La. 999. 

(2) It has also been held under 
the statutes, however, that no dis¬ 
tinction is made between a judge's 
personal interest in the case and his 
oflaicial interest therein.—State v. 
Doucet, 5 So.2d 894, 199 La. 276. 

67. Ariz.—Corpus Juris quoted in 

Conkling v. Crosby, 239 P. 506, 
512, 29 Ariz. 60. 

Cal.— Corpus Juris quoted in Good- 
speed V. Great Western Power Go. 
of California, 65 P.2d 1342, 1345, 
19 Cal.App.2d 436. 
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ture, he is disqualified, and the degree of the in¬ 
terest is immaterial;®^ it need not be largeit 
will debar him from sitting in the cause no matter 
how small or trifling it may be;7i and the court 
will not inquire into the effect it will have on his 

rulings.’^^ 

Interest as direct or remote. The interest of the 
judge in the subject matter of the litigation, to dis¬ 
qualify must be direct it must be real and cer¬ 
tain,^4 and not one which is merely incidental, re¬ 
mote, contingent, or possible^® It is not sufficient 
that the judge may be bound or obligated in the 
same manner as a party to the suit,*^® that his title 
to land may be affected by the suit pending be¬ 
fore him,*^"^ or that it is involved in another suit 
in his court in which the same legal questions may 
arise.'^® The filing of a sham or frivolous plead¬ 
ing in which the judge before whom the case is to 
be tried is made a party for the sole purpose of 


disqualifying him should not be countenanced,^^ 

§ 80. -Particular Interests 

a. In general 

b. Stockholder or officer of corporation 

c. Common interest; status as citizen or 

taxpayer 

d. Compensation, costs, fees, and fines 

e. Probate matters 

a. In (xeneral 

The particular interest which wIM disquafify a judge 
varies with the circumstances and the purpose of the 
proceeding. He may be disqualified for interest by rea> 
son of being a party interested in the result of the iitiga* 
tion, or by membership in a religious or educational in¬ 
stitution which is concerned In the litigation, or by hav- 
ing an interest in a bank which is a party. 

The rules discussed supra §§ 78, 79, respecting- 
disqualification for interest, have been applied in a 
great variety of situations.®® Circumstances which 


Pla.—Corpus Juris quoted in State 
ex rel. First American Bank & 
Trust Co. of West Palm Beach v. 
Chillingworth, 118 So. 633, 635, 95 
Fla. 699. 

Ga.—Corpus Juris quoted in Blake- 
man v. Harwell, 31 S.E.2d 50, 55, 
198 Ga. 165. 

Iowa,—Corpus Juris quoted in Pius- 
er V. Sioux City, 262 N.W. 551, 557, 
220 Iowa 308, 100 A.L.R. 1298. 

Mich,—Corpus Juris cited in In re 
Farber, 245 N.W. 793, 795, 260 
Mich. 652. 

Okl.—Corpus Juris quoted in Riley 
V. Carter, 25 P.2d 666, 689, 165 Okl. 
262, 88 A.L.R. 1018. 

Tenn.—Corpus Juris cited In Chum- 
bley V. People’s Bank & Trust Co., 
57 S.W.2d 787, 7SS, 165 Tenn. 655. 

S3 C.J. p 992 notes 68, 69. 

68- Fla.—corpus Juris quoted in 
State ex rel. First American Bank 
& Trust Co. of West Palm Beach 
V. Chillinrworth, 116 So. 633, 635, 
95 Fla. 699. 

33 C.J. p 993 note 70. 

69. Pla,—State ex rel. Mickle v. 
Rowe, 131 So. 331, 100 Fla. 1382— 
Corpus Juris quoted in State ex 
rel. First American Bank & Trust 
Co. of West Palm Beach v. Chil- 
lingrworth, 116 So. 633, 635, 95 
Fla, 699. 

33 C.J. p 993 note 71. 

70. N.Y.—People v. Whitridge, 129 
N.Y.S. 800, 144 App.Div. 493. 

71- Fla,—Corpus Juris quoted in 
State ex rel. First American Bank 
& Trust Co. of West Palm Beach 
V. Chillingrworth, 116 So. 633, 635, 
95 Pla, 699. 

Tex.—^Marsh v. Ferguson, CivJlpp., 
262 S.W. 805. 

33 C.J. p 993 note 73. 

73. Col.—^Lindsay-Strathmore Irr. 


Dist V. Tulare County Super. Ct., 
1S7 P. 1056. 182 Cal. 315. 

73. Ala.—Moulton v. Byrd, 140 So. 
384, 224 Ala. 403. 

Cal.—Central Pac. Ry. Co. v. Superi¬ 
or Court in and for Siskiyou Coun¬ 
ty, 296 P. 883, 211 Cal. 706—Hall v. 
Superior Court in and for Imperial 
County, 245 P. 814, 198 Cal. 373— 
Saner v. Knight, 260 P. 942, 86 Cal. 
App. 347. 

Okl.—Corpus Juris quoted in Riley 
V. Carter. 25 P.2d 666, 689, 165 
Okl. 262, 88 A.D.R. 1018. 

Tex,—Corpus Juris quoted in Elliott 

V. Scott. 25 S.W.2d 150, 151, 119 
Tex. 94—Corpus Juris quoted in 
Hubbard v. Hamilton County, 261 i 
S.W. 990, 991, 113 Tex. 547—Lind- ^ 
sley V. Lindsley, Civ.App., 152 S. 

W. 2d 415, reversed on other 
grounds 163 S,W.2d 633, 139 Tex. 
512—Ex parte Kelly, 10 S.W.2d 
728, 111 Tex.Cr. 54—Corpus Juris 
quoted in Richardson v. State, 4 S. 
W.2d 79, 81, 109 Tex.Cr. 148. 

Wis.—Corpus Juris quoted in Good¬ 
man V. Wisconsin Elec. Power Co., 
20 N,W.2d 553, 655, 248 Wis. 52. 
33 C.J. p 994 notes 87, 91. 

74. Cal.—^Hall v. Superior Court in 
and for Imperial County, 246 P. 
814, 198 Cal. 373—Saner v. Knight, 
260 P. 942, 86 CalJi.pp. 347. 

Okl.—Corpus Juris quoted in Riley 
V. Carter, 26 P.2d 666, 689, 166 Okl. 
262, 88 A.L.R. 1018. 

Tex.—<k>rpus Juris quoted In Elliott 
V. Scott. 25 S.W.2d 150, 161, 119 
Tex. 94—Corpus Juris quoted in 
Hubbard v. Hamilton County, 261 
S.W. 990, 991, 113 Tex. 547—Linds¬ 
ley V. Lindsley, Civ.App., 152 S.W. 
2d 416, reversed on other grounds 
163* S,W.2d 633, 139 Tex. 512— 
Corpus juris quoted in Richardson 
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V. State, 4 S-W.2d 79, 81, 109 Tex. 
Cr. 148. 

Wis.—Corpus Juris quoted in Good¬ 
man V. Wisconsin Elec. Power Co., 
20 N.W.2d 553, 555, 248 Wis. 52. 

33 C.J. p 994 notes 88, 89. 

75. Okl.—Corpus Juris quoted 
Riley v. Carter, 25 P.2d 666, 689, 
165 Okl. 262, 88 A.L.R. 1018. 

Tex.—Corpus Juris quoted in Elliott 
V. Scott, 25 S.W.2d 150, 151, 119^ 
Tex. 94—Corpus Juris quoted in. 
Hubbard v. Hamilton County, 261 
S.W. 990, 991, 113 Tex. 547—Linds¬ 
ley V. Lindsley, Civ.App., 152 S.W. 
2d 415, reversed on other grounds 
163 S.W.2d 633, 139 Tex. 512—Cor¬ 
pus Juris quoted in Richardson v. 
State, 4 S.W,2d 79, 81, 109 Tex. 
Cr. 148. 

Wis.—Corpus Juris quoted in Good¬ 
man V. Wisconsin Elec. Power Co.,. 
20 N.W.2d 553, 555, 248 Wis. 52. 

33 C.J. p 994 notes 92-95. 

76. Tex.—^Dicks v. Austin College,. 
1 Tex.A.Civ.Cas. § 1068. 

77. Cal.—^Heinlen v. Heilbron, 31 P- 
838, 97 Cal, 101. 

78. Tex.—Grigsby v. May, 9 S.W. 
343, 84 Tex. 240. 

79. Ky.—Commonwealth ex rel.. 
Meredith v. Murphy, 174 S.W.2d: 
681, 295 Ky. 466. 

80. Bisqualifsrlng interest held, 
shown 

(1) Ownership by a judge of a. 
note given by, and a small account 
against, defendant in receivership 
proceedings disqualifies him to act 
therein.—Quatman v. Superior Court 
of Glenn County, 221 P. 666, 64 CaJ. 
App. 203. 

(2) Judge, who was- customer of 
power company against which city 
brought test case to recover moneys 
illegally collected, was held, justified! 
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might disqualify a judge in litigation brought to ac¬ 
complish one purpose will not necessarily disqualify 
the same judge in litigation brought for another 
purpose.^i In the absence of statute, no disqualifi¬ 
cation arises merely from the fact of the existence 
of an indebtedness of the judge to one of the par¬ 
ties, or vice versa, ^2 or by the fact of the indebted¬ 
ness to the judge of an attorney for a party to the 
cause,where such indebtedness does not in any 
manner bear on the issues, or effect an interest on 
the part of the judge in the outcome, of the litiga¬ 
tion. 

The ownership of a life insurance policy, when 
such ownership gives the judge an interest in the 
funds of the insurance company, disqualifies such 
judge from participating in or deciding any cause 


or proceeding to which the insurance company is 
a party.s^ However, a judge is not disqualified to 
try an action on a life policy merely because he 
holds a policy in the same company, where it does 
not appear that payment of the policy sued on would 
have any direct effect on any fund in which the 
judge might participate.85 

Judge as party. While, in the absence of express 
provision to the contrary, a judge may not be dis¬ 
qualified by being a merely nominal party to a suit,^^ 
if a judge is a party interested in the result of the 
litigation he generally is regarded as disqualified;^*^ 
and, in some jurisdictions, by force of statute, a 
judge may not act in any action or proceeding to 
which he is a party.^s His disqualification is not 
affected by a failure to serve him with process,^® 


In recusing’ himself.—City of Mobile 
V. Grayson, 125 So. 221, 220 Ala. 
349. 

(3) A judge who allegedly owned 
street improvement bonds, which he 
had relinquished in payment of as¬ 
sessments on his property, under an 
unconstitutional statute, was dis- 
< 3 .ualified to sit in a cause to fore¬ 
close the bonds.—State ex rel. Rich¬ 
ardson V. Keen, 95 P.2d 120, 185 Okl. 
539. 

(4) Other cases. 

Ala.—^Ex parte Pope, 158 So. 767, 
26 Ala.App. 282. 

Cal.—Martin v. Nelson, 20 P.2d 938, 
217 Cal. 669, followed in Thomp¬ 
son V. Nelson, 20 P,2d 940, 217 
Cal. 790—Hall v. Superior Court 
In and for Imperial County, 245 P. 
814, 198 Cal, 373—City of Los 
Angeles v. Superior Court in and j 
for Inyo County, App., 18 P.2d 759. 
N.T.—People v. Ibey, 201 N.T.S. 222, 
121 Misc. 286, 40 N.Y.Cr. 501. 

BisqualifyizLg interest held not 
shown 

(1) Being owner of property al¬ 
leged to have been stolen will not 
disqualify a judge to try the thief. 
—Davis V. State, 44 Tex 523. 

(2) The fact that a judge owns 
land on a stream next below plaintifC 
who is suing to enjoin the pollution 
of the stream does not disqualify 
him.—^New Odorless Sewerage Co. v. 
Wisdom, 70 S.W. 354, 30 TexCiv. 
App. 224. 

(3) A judge is not disqualified to 
appoint commissioners of drainage 
by owning lands to be affected*by 
the drainage.—In re Ryers, 72 N.Y. 
1, 28 Am.R. 88. 

(4) Other cases. 

Ala.—^Ex parte Houston County, 178 
So. 535, 235 Ala. 304. 

Oal.—Cuyamaca Water Co. v. Su¬ 
perior Court of California in and 
for San Diego County, 226 P. 604, 
193 Cal 584, S3 A,D.R. 1316. 


Ky.—Potter v. Pikeville Nat. Bank, 
59 S.W.2d 529. 248 Ky. 596. 

La,—State v. Hutton, 3 So.2d 549. 
198 La. 174—State v. Henry, 3 So. 
2d 104, 197 La. 999. 

Mont.—State ex rel. Hall v. Nie- 
woehner, 155 P.2d 205. 

Neb.—Uerling v. State, 250 N.W. 243, 
125 Neb. 374. 

81. Fla.—State ex rel. First Ameri¬ 
can Bank & Trust Co. of West 
Palm Beach v. Chilling worth, 116 
So. 633, 95 Fla. 699. 

Idembership of judge on board of 

trustees of a college will disqualify 
him from sitting in a case the out¬ 
come of which will affect its finan¬ 
cial affairs, but such membership 
does not prevent the judge's partici¬ 
pation in the trial of a case which 
is concerned with the private and in¬ 
dividual affairs of the students of 
the college, whether as litigants or 
as witnesses, and whether the case 
is civil or criminal.—^Appeal of As- 
kounes, 19 A.2d 846, 144 Pa.Super. 
293. 

Adjudication of incompetency; ad¬ 
ministration of Incompetent’s es¬ 
tate 

The fact that a judge is disquali¬ 
fied to hear a petition to have an 
individual adjudged an incompetent 
does not establish that the judge 
is disqualified to act in the admin¬ 
istration of an estate in which the 
alleged Incompetent is the admin¬ 
istratrix—^Wacoche v. Moss, 288 P. 
955, 143 Okl. 288. 

82. Ariz.—Conkling v, Crosby, 239 
P. 506, 29 Ariz. 60. 

S3. Mich.—Schwartz Showell Corpo¬ 
ration V. Bonfiglio, 246 N.W, 162, 
261 Mich. 407. 

84. Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, 74 P.2d 
761, 10 Cal.2d 307, affirmed Neb- 
lett V. Carpenter, 59 S.Ct. 170, 305 
U.S. 297, 83 D.Ed. 182, rehearing 
denied 59 S.Ct, 355, 305 U.S. 676. 83 
L.Ed, 437, 


85. Tex.—Kansas City Life Ins. Co. 
v. Jinkens, Civ.App., 202 S.W. 772. 

86. Ky.—Corpus Juris cited in Com¬ 
monwealth ex rel. Meredith v. 
Murphy. 174 S.W.2d 681, 683, 295 
Ky. 466. 

33 C.J. p 994 note 10. 

Adoption of pleadings of other par¬ 
ties 

Judge was held not disqualified by 
fact that he had been party defend¬ 
ant as special administrator when 
suit was first filed where he had filed 
a disclaimer of any interest in mat¬ 
ters involved in litigation, although, 
after setting out formal disclaim¬ 
er, his answer as special adminis¬ 
trator adopted answer and cross 
complaint of other parties and pray¬ 
ed the same relief.—Bass v. Minich, 
109 S.W.2d 139, 194 Ark. 589. 

87. Conn.—Appeal of Nettleton, 28 
Conn. 268. 

j Ind.—^Wood V. Pogue, 5 N.B.2d 1011, 
103 Ind.App. 577. 

Ky.—Commonwealth ex rel. Mere¬ 
dith V. Murphy, 174 S.W.2d 681. 
295 Ky. 466. 

La.—Shreveport Long Leaf Lumber 
Co. V. Jones, 168 So. 484, 185 La, 
30. 

Relationship to party see infra § 85. 
Claims as road commissioner 

A county judge may not pass on 
claims which he files covering his 
expenses as road commissioner.— 
White V. Chotard, 152 S.W.2d 552, 
202 Ark. 692. 

88. N.T.—Moers v. Gilbert, 25 N.T. 
S.2d 114, 175 Misc. 733, affirmed 27 
N,Y.S.2d 425, 261 App.Div. 957, 
and 27 N.Y.S.2d 476, 261 App.Div. 
957, appeal denied 27 N.Y.S.2d 783, 
261 App.Div. 1074, motion denied 
34 N.E.2d 920. 285 N.T. 861. 

W.Va.—^Dankmer v. City Ice & Fuel 
Co., 6 S.B,2d 771, 121 W.Va. 752. 

33 C.J. p 994 note 8. 

89. Tex—Hawpe v. Smith, 22 Tex. 
410, 
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or by his refusal to permit pleadings to be filed 
making him a party in good faith,^^^ or by striking 
out such pleadings after they have been filed.^i It 
is not necessary, in order that a judge may be dis¬ 
qualified, that he shall be an actual party to the 
action or proceeding, if he is in any wise interested 
in the subject matter,92 and, although he is not a 
party to the action, he may be disqualified if he 
would be bound by,9 3 or have the right to come 
in and take the benefit of,94 the decree or judgment 
which may be pronounced therein. 

Meitibership in association or institution. The 
fact that the judge is a member of a church, lodge, 
societ}", or educational institution may,95 but does 
not necessarily,96 disqualify him from acting in a 
suit in w-hich such organization is interested, or to 
which it is a party. A judge who is a member in 
a beneficial or co-operative association which is a 
party to the cause has been regarded as disquali- 
fied.97 

A judge who is a member of a bar association is 
not by virtue thereof necessarily disqualified to hear 
and determine a cause in which such association is 
interested.98 Thus a judge who is a member of a 
bar association, which has instituted disbarment or 


other disciplinary proceedings against an attorney, 
is not disqualified to act therein,99 especially if the 
judge is not liable for assessment for expenses of 
the association;! and it has been held that he is 
not disqualified, although he pays annual fees to the 
association the amount of which cannot be affected 
by the result of the proceedings.2 In a dispute be¬ 
tween two bar associations, judges who are mem¬ 
bers of one of the associations may on that ground 
be disqualified.3 

Interest in, or dealings with, bank. A judge may 
be disqualified from acting in a litigation affecting 
a bank by reason of being interested in the bank as 
a depositor, stockholder, or otherwise,^ notwith¬ 
standing the amount of his deposit is small.5 Thus 
a judge who was a depositor in an insolvent bank 
has been held disqualified to act in a litigation 
against a party charged with misappropriating 
funds of the bank,® in a liquidator’s suit for the 
recovery of moneys allegedly due the bank,7 and 
in a proceeding looking to confirmation of a comp¬ 
troller’s action in holding the bank insolvent and 
appointing a receiver.® On the other hand, the fact 
that a judge is a depositor in,9 or a debtor of,!® a 
bank does not disqualify him from acting in all pro¬ 
ceedings affecting the bank. 


sa Cal,—Hall V. Superior Court in 
and for Imperial County, 245 P. 
814, 198 Cal. 373. 

91. CaL—^Hall v. Superior Court In 
and for Imperial County, supra. 

92. CaL—Hall v. Superior Court in 
and for Imperial County, supra. 

33 C.J. p 995 note 11. 

JndfiTe as necessary party 

Judge who, although not made a 
party to suit, was in fact a neces¬ 
sary party, was disqualified under 
statute to hear and determine the 
cause.—^Dankmer v. City Ice & Fuel 
Co., 6 S.E.2d 771, 121 W.Va. 752. 

93. W.Va.—Grafton v. Holt, 52 S,E. 
21, 58 W.Va. 182, 6 Ann.Cas. 403. 

33 C.J. p 995 note 13. 

94. Cal.—^Liindsay-Strathmore Irr. 
Dist. V. Tulare County Super. Ct, 
187 P. 1056, 182 Cal. 315. 

W.Va.—Grafton v. Holt, 52 S.B. 
21, 58 W.Va. 182, 6 Ann.Cas, 403. 

95. Pa.—^Appeal of Askounes, 19 A. 
2d 846, 144 Pa.Super. 293. 

Tex.—Llndsley v. Lindsley, Civ.App., 
152 S.W.2d 415, reversed on other 
grounds 163 S.W.2d 633, 139 Tex. 
512. 

96« Ga.—^Blakeman v. Harwell, 31 

S.E.2d 60, 198 Ga. 165. 

Neb.—Masonic Bldg. Corporation v. 

Carlsen, 258 N.W. 44, 128 Neb. 108. 
97. Ky.—Dark Tobacco Growers’ 
Co-op. Ass’n V. Wilson, 267 S.W. 
1092, 206 Ky. 550. 

33 C.J. p 995 note 28* 


9& Ala.—^Ex parte Alabama • State 
Bar Ass’n, 8 So. 768, 92 Ala. 113, 
12 I,.R.A. 134. 

Mo.—In re Bowman, 67 Mo. 146. 

99. Ky.—^Brents v. Burnett, 174 S. 

W.2d 521, 295 Ky, 337. 

33 C.J. p 995 note 31. 

Aid in formation of association and 
promulgation of rules 
Cal.—^Johnson v. State Bar of Cal¬ 
ifornia, 52 P.2d 928, 4 Cal.2d 744. 
Honorary member 

Tenn.—State v. Bomer, 162 S.W.2d 
515, 179 Tenn. 67, certiorari denied 
Bomer v. State of Tennessee, 63 
S.Ct. 764, 318 U.S. 771, 87 L.Ed. 
1141. 

33 C.J. p 995 note 29. 

1. Mo.—In re Marshall, 160 S.W. 
531, 178 Mo,App. 16. 

2. Ala.—^Ex parte State Bar Ass’n, 
8 So. 768, 92 Ala. 113. 

3. N.T.—^Brooklyn Bar Ass’n v. 
ICings County Bar Ass’n, 16 N.Y.S. 
2d 751, 258 App.Div. 920. 

4. Fla.—State ex rel. Central Farm¬ 
ers* Trust Co. V. Chillingworth, 143 
So. 294, 107 Fla. 747. 

Ga.—Gaskins v. Gaskins, 181 S.B. 
850, 181 Ga. 124. 

Hawaii—Carey v. Discount Corpora¬ 
tion, 35 Hawaii 811. 

5. Fla.—State ex rel Mickle v. 
Bowe, 131 So. 331, 100 Fl€u 1382. 
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6. Fla.—State ex rel. Burton v. Bar¬ 
ker, 123 So. 738, 98 Fla. 273. 

33 C.J. p 999 note 28 [a], 

7. Fla—^Bradford County Bank v. 
Adkins, 132 So. 842, 100 Fla. 1697. 

8. Fla.—State ex rel. First Ameri¬ 
can Bank & Trust Co. of West 
Palm Beach v. Chillingworth, 116 
So. 633, 95 Fla. 699—State v. Chil¬ 
lingworth, 113 So. 563, 93 Fla. 
1107. 

9. Cal.—Central Pac. By. Co. v. Su¬ 
perior Court in and for Siskiyou 
County, 296 P. 883, 211 Cal. 706. 

Appointment of temporary trustee 
Fact that judge and members of 
his family were depositors in In¬ 
solvent bank, and that judge was 
stockholder of corporation which 
was depositor therein and which was 
indebted thereto and owned shares 
of stock therein, was held not to 
disqualify him to appoint temporary 
trustee.—Power v. Chillingworth, 
113 So. 280, 93 Fla. 1030. 

10. Fla.—State ex rel. Tunnicliffe v. 
feoonce, 129 So. 340, 100 Fla. 94. 

Action for statutory penalty 

A judge is not disqualified from 
acting in an action for a statutory 
penalty for the failure of a bank to 
satisfy a mortgage record by the 
fact that he is indebted to the bank. 
—^McQueen v. First Nat. Bank, 160 
So. 723, 26 Ala.App, 348, certiorari 
[denied 160 So. 724, 230 Ala. 294. 
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While a judge ordinarily is not disqualified from 
sitting in a case merely because a bank of which 
he is a stockholder is a creditor of one of the par¬ 
ties,the interest of a judge in condemnation pro¬ 
ceedings as a stockholder in a bank holding a deed 
of trust securing an overdue note on the property 
sought to be condemned was held to disqualify him 
from sitting in the proceedings.^^ 

Primaries and elections. A judge’s political in¬ 
terest is not sufficient to disqualify him from try¬ 
ing matters relating to primaries or elections.^3 Or¬ 
dinarily a judge who was a nominee or candidate 
at a particular primary or election on a certain tick¬ 
et is disqualified by his interest from adjudicating 
matters relating thereto,even though he is not a 
party to the proceedings it has also been held 

that a judge who was a candidate in a primary was 


not disqualified from acting in a proceeding brought 
by a candidate for a different office, where the 
judge’s interest in the question to be adjudicated 
was indirect, conjectural, and remote.^® 

b. Stockholder or Officer of Corporation 

An Interest in a corporation as stockholder or officer 
will generally disqualify a Judge from sitting in an ac¬ 
tion in which such corporation is Interested; but the 
fact that he was at one time in the past a stockholder or 
officer of a particular corporation does not disqualify him 
from acting in a litigation affecting it. 

It is a generally accepted rule that a stockholder, 
officer, or director in a corporation cannot sit as 
judge in an action in which such corporation is in¬ 
terested, such interest being sufficient to disqualify 
him.^'^ Such interest must, however, be a present 
interest,IS and it must be real or certain,^ 9 and 


11. Mich.—In re Farber, 245 N.W. 

793, 260 Mich. 652. 

Zd.en on land involved in trespass 
snlt 

In suit to enjoin trespass on land, 
fact that trial judge was a stock¬ 
holder in bank which held a lien on 
a portion of land involved did not 
disqualify him to preside in the case 
where such bank was not a party 
to suit and no question as to va¬ 
lidity or priority of its lien was in¬ 
volved.—Manry v. First Nat. Bank 
of Barnesville, 23 S.E.2d 662. 195 
Ga. 163. 

la Cal.—City of Vallejo v. Superior 
Court of Napa County, 249 P. 1084, 
199 Cal. 408, 48 A.Li,R. 610. 

13. Ala.—parte Martin, 116 So. 
328, 22 Ala.App. 340, certiorari de¬ 
nied Martin v. Pearce, 116 So. 329, 
217 Ala. 350. 

Ga.—clones v. McElreath, 146 S.B. 
734, 167 Ga. 833. 

Tex.—Clancy v. Clough, Civ.App., 30 
S.W.2d 569. 

33 C.J. p 997 note 66. 

Political affiliation as bias or prej¬ 
udice see infra § 82 c. 
injnuotioii asraiust calliug of elec¬ 
tion 

Judge who signed petition asking 
city council to call election was not 
thereby disqualified on accoxmt of 
interest from trying equitable action 
to enjoin calling of election.—Pius- 
er V. Sioux City, 262 N.W, 551, 220 
Iowa 308, 100 A.L..R. 1298. 

Contest of local option law 

Fact that a judge is one of the 
contestees in a contest of a local 
option law does not disqualify him 
to try one charged with violating 
law.—Burrell v. State, Tex.Cr., 65 
S.W. 914—Truesdale v. State, 61 S. 
W. 935, 42 Tex.Cr. 544. 

Annexation of territory 

The signing of a petition and vot¬ 
ing for the annexation of territory 


to a city will not disqualify a judge 
to hear and determine the question 
of annexation.—Foreman v. Marian¬ 
na. 43 Ark. 324. 

Ghai^e of county site 

A petition for change of a county 
site will not disqualify a judge to 
entertain mandamus proceedings to 
compel the county commissioners to 
order an election on the question.— 
Sauls V. Freeman, 4 So. 525, 24 Fla. 
209, 12 Am.S.R. 190. 

14. HI.—People ex rel. Rusch v. 
Festenstein, 32 N.E.2d 379, 308 Ill. 
App. 673—^People ex rel. Rusch v. 
Brill, 32 N.E.2d 348. 308 Ill.App. 
671—^People ex rel. Rusch v. Lev¬ 
in, 32 N.E.2d 328, 308 IllJVpp. 669 
—People ex rel. Rusch v. Levey, 
31 N.E,2d 398, 308 IlLApp. 319— 
People ex rel. Rusch v. Johnson, 
31 N.B.2d 374, 308 Ill.App. 316— 
People ex rel. Rusch v. Molie, 31 
N.E.2d 373, 308 IlLApp. 44—People 
ex rel. Rusch v. Cunningham, 31 N. 
E.2d 369, 308 Ill.App. 63. 

Ky.—Wilhoit v. Liles, 189 S.W.2d 
851. 

33 C.J. p 997 note 67. 

Recount 

Judge who is candidate for elec¬ 
tion to office has interest in outcome 
of recount proceeding which will bar 
his sitting with court on recount.— 
In re Dunmore Borough’s Election, 
149 A. 733, 299 Pa. 517. 

Galling of special term to try con¬ 
test 

Judge filing primary election con¬ 
test cannot call special term of court 
for purpose of trying such contest.— 
Moore v. McCallum, 287 fS.W. 493, 
116 Tex. 142. 

15. Colo.—^Phillips V. Curley, 62 P. 
837, 2-8 Colo. 34. 

16. Tex.—^Love v. Wilcox, 28 S.W. 2d 
515, 119 Tex. 256, 70 A.L.R. 1484. 
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17. Cal.—Hall v. Superior Court in 
and for Imperial County, 245 P. 
814, 198 Cal. 373. 

Fla.—State ex rel. First American 
Bank & Trust Co. of West Palm 
Beach v. Chillingworth, 116 So. 
633, 95 Fla. 699. 

Hawaii.—Corpus Juris cited in 

Thomson v. McGonagle, 33 Hawaii 
565, 566. 

Idaho.—Hultner-Wallner v. Feather- 
stone, 283 P. 42, 48 Idaho 507. 

Mont.—Corpus Juris cited in Gaer 
v. Bank of Baker, 107 P.2d 877, 879, 
111 Mont 204. 

Tex.—Corpus Juris cited in Lindsley 
V. Lindsley, Civ.App., 152 S.W.2d 
415, 433, reversed on other grounds 
163 S.W.2d 633, 139 Tex. ’512. 

33 C.J. p 995 note 16—14 C.J. p 57 
note 55 [c]. 

Stockholder in bank see supra sub¬ 
division a of this section. 

Joinder in capacity of trustee 

In a case where a corporation is a 
party as trustee but a judgment may 
be entered attaching individual lia¬ 
bility to it, a Judge owning stock in 
the corporation is disqualified to sit 
—^Thomson v. McGonagle, 33 Hawaii 
565. 

18. Cal.—Favorite y. Riverside 
County Super. Ct, 184 P. 15, 181 
Cal. 261. 

Ga.—Johnson v. Marietta & N. G. R. 
Co., 70 Ga. 712. 

19. N.Y.—^People v. Whitridge, 129 
N.Y.S. 300, 144 App.Div. 493. 

Wife’s ownership of stock 

The ownership of stock by judge’s 
wife in a corporation which, al¬ 
though a subsidiary of a defendant, 
was not a party to stockholders’ de¬ 
rivative action, did not establish that 
the judge had such an ^’interest” in 
the action as would disqualify him.— 
Goodman v. Wisconsin Elec. Power 
Co., 20 N.W.2d 553, 248 Wis. 52. 
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not merely possible or contingent.20 The fact that 
a corporation in which the judge holds stock is a 
simple contract creditor of one of the parties to 
the suit does not disqualify him.-^ The fact that 
the judge owns stock in a corporation which in 
turn owns stock in a second corporation does not 
necessarily disqualify him from acting in a suit to 
which the second corporation is a party .22 A judge 
is not disqualified by the fact that he and a party 
to the suit pending before him are stockholders in 
a corporation, the interests of which are in no way 
involved in the litigation.23 

A judge is not disqualified by reason of having 
once owned stock in the corporation which was dis¬ 
posed of before the commencement of the proceed¬ 
ings nor is he disqualified by having been a sub¬ 
scriber for stock in the corporation, where his sub¬ 
scription was canceled before delivery of the cer¬ 
tificate but it has been said under some circum¬ 
stances that a judge who owned stock in the cor¬ 
poration, which was disposed of before the com¬ 


mencement of the proceeding, although not tech¬ 
nically disqualified, should decline to act.26 A judge 
is not per se disqualified from sitting in an action 
against, or in some w’-ay relating to, a corporation 
of which he was at one time an officer and direc- 

tor.27 

c. Common Interest; Status as Citizen or Tax¬ 
payer 

In the absence of statute, the Interest of a judge In 
common with other taxpayers or residents in a public 
matter does not disqualify him from acting In the mat¬ 
ter on the ground of interest; but he is disqualified if 
he has a direct pecuniary or property interest In the liti¬ 
gation, even though such interest arises from his status 
as a taxpayer or resident. 

Generally it has been held that an interest which a 
judge has in common with many others in a public 
matter is not sufficient to disqualify him.28 Where 
the interest of a judge as a resident, taxpayer, or 
property owner is not direct or immediate but re¬ 
mote or contingent, such interest ordinarily is not 
sufficient per se to disqualify him.29 Thus a judge 


20. N.Y.—^People v. Whitridge, 129 
IT.Y.S. 300, 144 App.Div. 493. 

33 G.J. p 995 note 19. 

Sffect of decision on property in¬ 
sured by title company 
The fact that a judge is a stock- 
tiolder in a title insurance company, 
srhich is not a party to the suit or 
Insurer of the particular property in- 
irolved therein, has been held not to 
iisqualify him from sitting in an 
sjectment suit on the ground that, if 
1 trust deed involved in the suit 
should be adjudged void, similar 
deeds on property insured by the 
company in which the judge holds 
stock would be void.—Central Sav. 
Bank of Oakland v. Lake, 257 P, 521, 
201 Cal. 43S, certiorari denied Lake 
V. Central Sav. Bank of Oakland, 48 
S.Ct. 159, 275 U.S. 571, 72 L.Ed. <432. 

21. Ala.—^Webb v. Eutaw, 63 So. 
687, 9 Ala.App. 474. 

22. Cal.—Central Pac. Ry. Co. v. Su¬ 
perior Court in and for Siskiyou 
County, 296 P. 883, 211 Cal. 706. 

23. Vt—^Hyde Park Lumber Co. v. 
Shepardson, 47 A. 826, 72 Vt. 188. 

Relationship to ofllcer or stockhold¬ 
er of corporate party see infra S 
85. 

24. Cal.—Scadden Plat Gold-MIn. 
Co. V. Scadden, S3 P. 440, 121 CaL 
33. 

33 C.J. P 995 note 20. 

26. U.S.—Town of Andes v. Ely, K. 
Y., 15 S.Ct. 954, 158 U.S. 312, 39 iL. 
Ed. 996. 

23. Or.—^Henderson v. Tillamook 
Hotel Co., 148 P. 57, 76 Or. 379, 


motion to retax costs 149 P. 473,' 
76 Or. 379. 

33 C.J. p 995 note 26. 

27. Tex.—^Nicholson v. Sho waiter, 
18 S.W. 326, S3 Tex 99. 

Zdability for ultra vires acts 
This is so, although he may be lia¬ 
ble to be sued for ultra vires acts 
done while a director of the corpo¬ 
ration; it is time enough for the 
judge to hold himself disqualified 
when a suit is brought against him 
to recover a personal judgment on 
account of such transactions.— 
Nicholson v. Showalter, supra. 
Corporation without interest in ont- 
come 

A judge has been held not disqual¬ 
ified from acting in a suit by the fact 
that he had at one time been a di¬ 
rector in a corporation which had 
consolidated with a second corpora¬ 
tion, where the second corporation, 
although a formal party to the suit, 
had no interest in the outcome.— 
Boyer v. Backus, 280 N.W. 756, 282 
Mich. 701, certiorari denied 69 S.Ct. 
147, 305 U.S. 644, 83 L.Ed. 416, re¬ 
hearing denied 59 S.Ct. 248, 305 U.S. 
674, 83 L.Ed, 437. 

2a Pla.—McMullen v. State, 112 So. 
462, 93 Fla. 693. 

Ga.—Corpus Juris cited in City of 
Valdosta v, Singleton, 28 S.R2d 
759, 7'&4, 197 Ga, 194. 

Kan.—Corpus Juris quoted in Shel¬ 
don V. Board of Education of City 
of Lawrence, 4 P.2d 430, 433, 134 
Kan. 135. 

La.—State v. Livaudais, 109 So. 536, 
161 La. 882. 

N. J.—Corpus Juris cited in Ex parte 
Hague, 143 A. 836, 838, 103 N.J.Eq. 
505. 
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Tenn.— Corpus Juris cited in Chumb- 
ley V. People's Bank & Trust Co., 
•57 S.W.2d 787, 788, 165 Tenn. 665— 
State V. Humphreys, 40 S.W.2d 405, 
163 Tenn. 20. 

Tex— Corpus Juris cited in Elliott 
V. Scott, 25 S.W.2d 150, 151, 119 
Tex 94—Hubbard v. Hamilton 
County, 261 S.W. 990, 113 Tex *547 
—Robbins v. Limestone County, 
261 S.W. 994, 113 Tex 542—Joseph 

V. Travis County, Civ.App., 8 S.W. 
2d 741, afllrmed, Com.App„ 16 S. 

W. 2d 283. 

33 C.J, p 995 note 34. 

County as party 

A judge is not disqualified by rea¬ 
son of being the judge of the coun¬ 
ty which is a party litigant.—^Mc¬ 
Connell V. Goodwin, 66 So. • 675, 189 
Ala, 390, Ann.Cas.l914A 839. 

29. Cal.—Cuyamaca Water Co. v. 
Superior Court of California in and 
for San Diego County, 226 P. '604, 
193 Cal. 584, 33 A.L.R. 1316. 

Ga,—Corpus Juris cited in City of 
Valdosta v. Singleton, 28 S.B.2d 
759, 764, 197 Ga. 194. 

Kan.— Corpus Juris quoted in Shel- 
' don V. Board of Education of City 
of Lawrence, 4 P.2d 430, 433, 134 
Kan. 135. 

Okl.—Cimarron Utilities Co. v. City 
of Guymon, 43 P.2d 143, 171 Okl. 
344. 

Tex— Corpus Juris quoted in Hub¬ 
bard V. Hamilton County, 261 S.W. 
990, 992, 113 Tex 547—^Wendover 

V. Tobin, Oiv.App., 261 S.W. 434— 
Garess v. Tobin, Civ.App., 261 S. 

W. 430—^Blakeney v. Johnson 
County, Civ.App., 253 S.W. 333. 

33 C.J. p 996 note 35. 
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is not disqualified to hear and determine a cause in 
which a municipality, county, or other subdivision 
of the state is interested merely because he is a 
resident^o or taxpayer^i or both^s of such politi¬ 
cal subdivision, especially where the municipality 
or county as a public corporation is not directly in¬ 
terested,or where the act which he is requested 
to direct is considered in the nature of a minis¬ 
terial act.^^ It is not a ground for disqualification 
to act in a particular suit that the judge, as a tax¬ 
payer, could have brought the suit if others had 
neglected or refused so to do.35 

If the interest of a judge in a matter before him 
is a direct pecuniary or property interest, although 
arising by reason of his being a resident or taxpay¬ 
er, it may be sufficient to disqualify him.3€ If the 
litigation directly affects the taxable property of 
the judge, he has generally been held to be disqual- 
ified.2'^ If the judge has a direct pecuniary interest 
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in the result of the suit, in that he is bound by the 
decree or has the right to take the benefit thereof, 
he has generally been regarded as disqualified,^^ 
although he is not a party to the suit,39 but merely 
a quasi party having a right to come in.'^® 

Under statute. By force of some statutory pro¬ 
visions a judge is not disqualified by interest as a 
resident or taxpayer in any municipality or county 
that is a party to proceedings before him;^^ and 
it is within the power of the legislature so to de¬ 
clare or provide.^2 Such provision is valid even 
in the face of a constitution declaring the right of 
every citizen to be tried by judges as free, impar¬ 
tial, and independent as the lot of humanity will 
admit.'^S However, such provision should not be 
so construed as to embrace cases not clearly within 
its letter and spirit.44 Under some statutory provi¬ 
sions, where an action is brought in the superior 
court by or against any public agency affecting any 


30. Cal.—Tocque v. Superior Court 
in and for San Diego County, 222 
P. 181, 64 Cal.App. 494. 

33 C.J. p 996 notes 36-38. 

31. U.S.—In re Puget Sound Power 
& Light Co., C.C.A,, 18 F.2d 57. 

Fla.—State ex rel. McMullen v. 

Thomas, 126 So. 747, 99 Fla. 562. 
Ga.—City of Valdosta v. Singleton, 
28 S.E.2d 759, 197 Ga. 194. 

Iowa.—Laplant v. Marshalltown, 111 
N.W. *816, 134 Iowa 261. 

Tex.—Elliott V. Scott, 25 S.W.2d 150, 
119 Tex. 94—Mclnnis v. Brown 
County Water Improvement Dist. 
No. 1, Civ.App., 41 S.W.2d 741, er¬ 
ror refused, and followed in Cox 

V. Brown County Water Improve¬ 
ment Dist. No. 1, 45 S.W.2d 1118, 
error dismissed, and Mclnnis v. 
Brown County Water Improvement 
Dist. No. 1, >45 S.W.2d 1118, error 
refused. 

33 C.J. p 996 notes 36, 37. 

Action against city for personal in¬ 
juries 

Judge is not disqualified to try an 
action against a city for personal in¬ 
juries merely because he is a tax¬ 
payer on property within the city.—- 
City of Henderson v. Fields, Tex. 
Civ.App., 258 S.W. 523. 

Condemnation proceedings 
Ownership of property in a city 
will not disqualify him to hear and 
determine proceedings by the city to 
condemn lands for municipal pur¬ 
poses.—Los Angeles v. Pomeroy, 65 
P. 1049, 133 Cal. 529. 

32. Fla.—State v. Sarasota County, 
159 So. 797, 118 Fla. 629. 

Iowa.—Sioux City v. Western As¬ 
phalt Paving Corporation, 271 N. 

W. 624, 223 Iowa 279, 109 A.L.B. 
608, 

Tex.—Corpus Jturis q,iLOted in Hub¬ 


bard V. Hamilton County, 261 S. 
W. 990, 992, 113 Tex. 547—Bram- 
lett V. City of Dallas, Civ.App., 11 
S,W.2d 209—Chapman v. Eastland 
County, Civ.App., 260 S.W. 889, re¬ 
versed on other grounds Eastland 
County V. Chapman, Com.App., 276 
S.W*. 654, rehearing denied 277 S. 
W. 629, motion granted in part 
and overruled in part 278 S.W. 425. 
33 C.J. p 996 notes 36, 37, 40. * 
Beinstatement as principal of school 
The fact that justice, participat¬ 
ing in hearing on appeal in manda¬ 
mus proceeding by a school teacher 
against the school board seeking re¬ 
instatement as principal, was a res¬ 
ident and taxpayer of parish where¬ 
in school was located, was no ground 
for recusing him.—State ex rel. 
Rathe v. Jefferson Parish School 
Board, 19 So.2d 153, 206 La. 317. 
Trial of title to drain^e district of¬ 
fice 

The fact that a judge is a property 
owner, taxpayer, and voter In a 
drainage district does not disqualify 
him from trying title to the office 
of supervisor of the drainage dis¬ 
trict.—McMullen v. State, 112 So. 
462, 93 Fla. 693. 

33. Mass.—^Northampton v. Smith, 
11 Mete. 390. 

34. Fla.—State ex rel. Elston Bank 
& Trust Co. V. Tedder, 159 So. 26, 
118 Fla. 329. 

33 C.J. p 996 note 42. 

35- Cal.—Cuyamaca Water Co. v. 
Superior Court of California in and 
for San Diego County, 226 P. 604, 
193 Cal. 584, 33 A.L.R. 1316. 

36. Fla.—Swanson v. Therrell, 150 
So. 634, 112 Fla, 474, followed in 
Swanson v. Florida Land Holding 
Corporation, 150 So. 637, 112 Fla, 
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482—Broward County Port Author¬ 
ity V. Ake, 150 So. 273. Ill Fla, 
132—State ex rel. McMullen v. 
Thomas, 126 So. 747. 99 Fla. S62. 
Ga.— Corpus Juris cited in City of 
Valdosta v. Singleton, 28 S.E.2d 
759, 764, 197 Ga, 194. 

33 C.J. p 996 note 43. 

37. Fla.—^Ake v. Tedder. 149 So. 
329, 110 Fla, 361. 

33 C.J. p 996 note 44. 

NnUificatiou of tax levy 
Judge owning property in city has 
been held disqualified to sit in tax¬ 
payer’s action to declare null and 
void attenxpted tax levy.—Marsh v. 
Ferguson, Tex.Civ.App., 262 S.W. 805. 

38. Okl.—Mackey v. Crump, 153 P. 
1128, 49 Okl. 578. 

W.Va.—Grafton v. Holt. 52 S.E. 21, 
58 W.Va. 182, 6 Ann.Cas. 403. 

39. W.Va.—Grafton v. Holt, supra. 
Suit for plaintiff’s interest only 

A judge's interest as taxpayer dis¬ 
qualifies him to sit in taxpayer’s 
suit, although the suit is nominally 
for plaintiff’s interest only, and not 
for all similarly situated.—Marsh v. 
Ferguson, Tex.Civ.App., 262 S.W. 
805. 

40. W.Va.—Grafton v. Holt, 52 S.EL 
21, 58 W.Va, 182, 6 Ann.Cas. 403. 

41. Fla.—State v. Call, 26 So. 1014^ 
41 Fla, 442, 79 Am.S.R, 189. 

33 C.J. p 996 note 50. 

42. N.M.—Gutierrez v. Middle Rio 
Grande Conservancy Dist., 282 P. 
1, 34 N.M, 346, 70 A.L.R. 1261, cer¬ 
tiorari denied 50 S.Ct. 158, 280 IT. 
S. -SIO, 74 L.Ed. 653. 

33 C.J. p 996 note 51. 

43. Mass.—Commonwealth v. Wor¬ 
cester, 3 Pick. 462. 

44. Fla,—State v. Call, 26 So. 1014, 
41 Fla. 442, 79 Am.S.R. 189. 
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real property, the judge of the superior court of the 
county in which the property is situated is disquali¬ 
fied to sit or act therein.'*^ 

d. Compensation, Costs, Fees, and Fines 

Ordinarily, and in the absence of necessity, a judge 
cannot act in a matter directly affecting his right to 
compensation or the amount thereof. However, an In¬ 
terest in the costs of the case, or the fact that fines im¬ 
posed fay him go into a fund from which his salary is 
paid, will not usually disqualify him. 

In the absence of necessity a judge is disqualified 
to act in litigation wherein his salary or compensa¬ 
tion is involved.^6 He cannot act in a case in which 
he has a pecuniary interest in convicting a defend¬ 
ant in the form of compensation which he would 
not receive if defendant were acquittedbut the 
mere fact that a judge is paid a specified fee for 
each case tried before him does not disqualify him 
from sitting, on the ground of interest, where such 
fee is not contingent on the result of the trial 
and there is some authorit 3 ^ to the effect that the 
fees given by law for the performance of official 
duties in relation to civil and criminal proceedings 
do not constitute an interest in the proceeding which 
disqualifies a judge,^^ although his sole compensa¬ 
tion in certain cases is a fee to be paid by defend¬ 
ant in case of conviction. 

Under the rule that the disqualification of a 


judge must yield to the demands of necessity, as 
discussed supra § 74, a judge may hear and deter¬ 
mine causes involving his compensation where ev¬ 
ery judge is affected by the question involved, so 
that disqualification on the ground of interest would 
thus entirely prevent the hearing of the case.51 A 
judge is not disqualified from sitting in a litigation 
merely because some question pertaining to his sal¬ 
ary is involved in a remote, speculative, or trivial 

way.5 2 

Costs. Ordinarily, where a judge is not a party, 
an interest in the costs of the case is not sufficient 
to disqualify him;^^ such interest is not an interest 
in the subject matter of the case.54 Interest to the 
extent of costs accruing in a lower court will not 
disqualify a judge of a higher court to which an ap¬ 
peal is taken.Where a judge is made a party as 
such to a suit he is disqualified, although his interest 
extends only to the costs of making him a party.56 
A judge is not disqualified by the fact that costs 
are payable to the municipality from which he re¬ 
ceives his compensation, where his compensation is 
a fixed salary and he receives no part of the as¬ 
sessed costs.57 

Fines. A judicial officer is not disqualified to try 
offenders by the fact that the fines imposed by him 
go into a fund from which his salary is paid.58 On 
the other hand, it has been held that, where, on con- 


45. Cal.—City of San Diego v. An¬ 
drews, 231 P. 726, 195 Cal. 111. 
An irrigation district is a public 

agency within such a statute.—City 
of San Diego v. Andrews, supra. 
Water district 

Such a statute was held not in¬ 
tended to apply to water district, and 
hence superior court judges of coun¬ 
ty where water district was located 
could proceed with condemnation 
proceedings by district.—Metropoli¬ 
tan Water Dist. of Southern Califor¬ 
nia V. Superior Court in and for Riv¬ 
erside County, 37 P.2d 1041, 2 Cal.2d 
4. 

46. Ark.—Ferrell v. Keel, 146 S.W, 
494, 103 Ark. 96. 

Fla—Corpus Juris quoted in Hollo 
V. Wiggins, 5 So.2d 458, 461, 149 
Fla 204. 

47. U.S.—Turney v. State of Ohio, 
Ohio, 47 S.Ct. 437, 273 TJ.S. 510, 71 
L.Ed. 749, 50 AD.R. 1243. 

Ohio.—In re Application of Busch, 
26 Ohio N.P.,N.S.. 368, followed in 
In re Application of Von Uehn, 27 
Ohio N.P.,N.S., 168. 

48. Tex.—^Vera v. State, 10 S.W.2d 
333, 111 Tex.Cr. 35—Richardson v. 
State, 4 S.W.2d 79, 109 Tex.Cr. 148. 

49. Mass.—Commonwealth Kee¬ 
nan, 97 Mass. 589. 

33 C.J. p 997 note 62. 


Payment by fees in lieu of salary 
Judge is not disqualified because 
statute authorizing creation of court 
provides for payment of judge by 
fees in lieu of salary.—Crosby v. 
State. 174 S.R 721, 49 GaApp. 210. 

50. Tex.—^Bennett v. State, 4 Tex. 
App. 72. 

51. U.S.—^Bvans v. Gore, Ky., 40 S. 
Ct. 550, 253 U.S. 245, 64 L.Ed. 887, 
11 AL.R. 519. 

Idaho.—Girard v. Defenbach, 10$ P. 

2d 1010, 61 Idaho 702. 

Md.—Gordy v. Dennis, 6 A.2d 69, 17$ 
Md, 106. 

33 C.J* p 996 note 55. 

52. OkL—^Edwards v. Carter, 29 P. 
2d 605, 167 Okl. 282—Riley v. Car¬ 
ter, 25 P.2d 666, 165 Okl. 262, 88 
A.L.R. 1018. 

Tex.—Richardson v. State, 4 S.W.2d 
79, 109 Tex.Cr. 148. 

County as party 

The fact that a judge receives a 
portion of his salary from the coun¬ 
ty. which is a party to the action, 
does not create such personal inter¬ 
est as would disqualify him.—^Prid- 
del V. Shankie, 159 P.2d 438, 69 CaL 
App.2d 319. 

Pendency of municipal action on sal¬ 
ary ordinance 

A judge is not disqualified to de¬ 
cide an action against a municipality 
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merely because, during the penden¬ 
cy of the action, the municipality is 
acting on a salary ordinance which 
includes the salary of the judge.— 
Prawdzik v. City of Grand Rapids, 
Mich., 21 N.W.2d 168. 

Addition of new duties or territory 
The fact that a Judge receives 
compensation for his services, which 
is increased with the addition of new 
duties or the addition of territory 
to his district, does not give him a 
disqualifying interest in the causes 
tried in his court.—^White v. Hinton, 
30 P. 953, 3 Wyo. 753, 17 1,.R.A. 66. 

53- Ga.—Dennard v. State, 168 S.E. 

311, 46 Ga.App. 513. 

33 C.J. p 997 note 68. 

54. Ga.—Wellmaker v, Terrell, 60 
S.E. 464, 3 Ga.App. 791. 

33 C.J. p 997 note 69. 

55- Tex.—St. Louis, A & T. R. Co. 
V. Holden, 3 Tex.ACiv.Cas. § 323. 

56- Tex.—Collingsworth County v. 
Myers, Civ.App., 35 S.W. 414. 

57- Ohio.—^Dugan v. State of Ohio, 
159 KB. 477, 117 Ohio St 603, af¬ 
firmed 48 S.Ct 439. 277 U.S. 61, 
72 L.Ed. 784. 

58- Cal.—Matter of Guerrero, 10 P- 
261, 69 Cal. 88. 

. 33 C.J. p 997 notes 64, 65. 
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viction before a local court, part of the fine imposed 
is payable to the municipality, a mayor who is chief 
executive officer, and responsible for the financial 
condition, of the municipality is disqualified to sit 
as judge.59 

e. Probate Matters 

A judge directly interested In a decedent’s estate 
ordinarily cannot act in matters affecting the estate. 
He may or may not, depending on the circumstances, be 
thus disqualified by reason of being a debtor or creditor 
of the estate, or by reason of occupying a fiduciary posi¬ 
tion. 

In some jurisdictions, by force of statute, a judge 
may not act as such in the matter of a decedent's 
estate where he is interested in such estate,®^ and 
it has generally been held that a judge who is in¬ 
terested in a decedent's estate is disqualified to act 
in relation to such estate under the general provi¬ 
sions disqualifying on the ground of interest.®^ 
However, in order that such a judge may be dis¬ 
qualified, following the general rules, the interest 
must be direct and not merel}" remote or contin¬ 
gent. Under a statute providing that no judge 
of probate shall sit in a case in which he is inter¬ 
ested, the interest referred to is an interest which 
the judge has in a particular case by reason of his 
connections with the parties or with the case itself, 
and not an interest which he has in all cases of a 
given class by reason of some provision of 
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A will drawn by a probate judge cannot be pro¬ 
bated before him,®4 and under some statutes a pro¬ 
bate judge is disqualified from acting on an appli¬ 
cation for probate of a will, where he is a subscrib¬ 
ing witness, or is necessarily examined or to be ex¬ 
amined as a witness.®5 Where a probate judge 
holds another office by virtue of which he is a nec¬ 
essary party to a proceeding in his court, he is 
disqualified to act therein.®® 

Debtor, Where the probate judge is a debtor 
of an estate, he is sometimes disqualified to act in 
respect thereof ;®'^ and his disqualification is not af¬ 
fected by a bona fide transfer of the claim against 
him made by the executor acting under a void grant 
of letters testamentary.®® However, a judge was 
held not disqualified from acting in a probate pro¬ 
ceeding by the fact that he was a debtor of the es¬ 
tate where his debt was for a sum certain, and his 
participation did not result in an increase or diminu¬ 
tion of the obligation, or defer or mitigate the bur¬ 
den of payment.®^ 

Creditor, A judge of probate who is a creditor 
of the estate but wffio is not a party is not neces¬ 
sarily disqualified from acting in matters of the ad¬ 
ministration of the estate;*^® he is not disqualified 
to act in matters not bearing directly on, or involv¬ 
ing a determination in respect of, his claim,"^! his 
interest in such matters being considered remote 


59. XJ.S.—Turney v. State of Ohio, 
Ohio, 47 S.Ct. 437, 273 U.S. 510, 71 
L.Ed, 749, 50 A.L..R. 1243. 

60. Mass.—In re Aldrich, 110 Mass. 
189. 

33 C.J. p 997 note 72. 

61. Ind.—State ex rel. Parker v. 
Vosloh, 54 N.B.2d 650, 222 Ind. 518. 

33 C.J. p 997 note 73. 

Sirectorsliip of oharitahle heneficiary 
A judge who was a director of 
charitable corporation which was 
beneficiary of will, and which con¬ 
tested construction of will, properly 
certified his disqualification.—^Linds- 
ley V. Lindsley, Civ.App., 152 S.W.2d 
415, reversed on other grounds 163 
S.W.2d 633, 139 Tex. 512. 
lUglLt to percentage of sums collect¬ 
ed 

If the judge is authorized to 
charge a percentage on sums collect¬ 
ed or received by him for a person 
interested in the estate, he thereby 
becomes interested and disqualified. 
—In re White, 37 Cal. 190. 

62. Cal.—Cohn v. Superior Court In 
and for Kern County, 57 P.2d 186, 
13 Cal.App.2d 565. 

Tex.—Glavecke v. Tijirina, 24 Tex. 
663. 

GircnmstaxLces not causing disqn^i- 
flcation 

(1) He is not disqualided by the 


fact that he is Joint owner of lands 
with- the estate of decedent.—Glav¬ 
ecke V. Tijirina, 24 Tex. 663. 

(2) In the absence of statute, a 
judge, by being warden of a church, 
is not disqualified from probating a 
will giving to the officers of the 
church a legacy for church purpos¬ 
es.—^In re Hopkins, 3 N.T.S. 661, 6 
Dem.Surr. 131—33 C.J. p 998 note 2. 

(3) Being custodian of the per¬ 
sonalty of the estate pending the 
contest of a will does hot disqualify 
him.—^In re Hancock, 91 N.T. 284. 

(4) The fact that he was guard¬ 
ian ad litem for a minor interested 
in an estate being administered in 
his court does not disqualify him.— 
Richter v. Leiby, 83 N.W. 694, 107 
Wis. 404. 

(5) A judge who was a nominal 
party to a suit against decedent in 
which a judgment was obtained, and 
which is filed as a claim against the 
estate, is not thereby disqualified.— 
In re Bingham, 27 N.E. 1055, 127 N. 
T. 296. 

(6) A probate judge who receives 
payment of a decree in his court in 
worthless money is not thereby dis¬ 
qualified to entertain proceedings to 
compel the proper payment of the 
decree.—^Ellis v. Smith, 42 Ala. 349. 

(7) Other circumstances.—In re 
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Cliff’s Estate, Pa.Orph., 6 Monroe Li. 

R. 67. 

63. U.S.—De Pauw University v. 
Brunk, D.C.Mo., 53 F.2d 647, af¬ 
firmed 52 S.Ct. 40-5, 285 U.S. ’527, 
76 L.Ed. 924, 

64. N.H.—^Moses v, Julian, 45 N.H. 
52, 84 Am.D. 114. 

65. N.T.—In re Carter, 184 N.T.S. 
40, 193 App.Div. 356. 

66. Conn.—Xettleton's App., 28 
Conn. 268. 

67. Ind.—Corpus Juris cited in 
State ex rel. Parker v. Yosloh, 54 
N.E.2d 650, 651, 222 Ind. 518. 

Mass.—Gay v. Minot, 3 Cush. 352. 

Or.—State ex rel. Cockrum v. Gra¬ 
ham, 26 P.2d 46, 144 Or. 705. 

68. Mass.—Gay v. Minot, 3 Cush. 
352. 

69. U.S.—^Ash V. Bamsdall Oil Co., 
C.C.A.Tex., 118 P,2d 699, certiorari 
denied 62 S.Ct S3, 314 U.S. 643, 86 
Ij.Ed. 516, and Brock v. Bamsdall 
Oil Co., 62 S.Ct 83, 314 U.S. 643, 86 
L.Ed. 516. 

70. Tex. — Dial v. Martin, CivJLpp., 
37 S.W.2d 166, reversed on other 
grounds, Com.App., Martin v. Dial, 
57 S.W.2d 75, 89 A.L.R. 571. 

33 C.J. p 997 note 79. 

i 71. Cal.—State Univ. v. Turner, 114 
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and contingent.72 However, if he becomes a party, 
he is ordinarily disqualified and if he is directly 
interested he may be disqualified,"^^ even though the 
representative’s account shows that his claim has 
been paidj^ When the estate is insolvent, a judge 
of probate who is a creditor of the estate and who 
has presented his claim is disqualified to act in mat¬ 
ters of the administration of the estate."*® If he is 
not in fact a creditor, he cannot be disqualified by 
the allowance of a claim in his favor by commis¬ 
sioners appointed to investigate claims against the 
estate."*"^ 

Executorj administrator^ or trustee, A judge who 
is executor of a will is disqualified to act officially 
in a case involving the interests of his testator’s es¬ 
tate,*^® and he is sometimes disqualified by reason of 
being executor of the will of a legatee under the 
will propounded for probate.^® A probate judge is 
disqualified to act on the administration of an estate 
where he has been temporary administrator thereof 
and has not made final settlement of his accounts as 
such.®® A judge is not disqualified from acting in 
a case involving the duties of a corporate trustee 
merely because he has been appointed executor and 
trustee under the will of a testator who owned 
shares in corporations which hold property under a 
trust like that in question.®^ 

A surety on a bond who subsequently becomes 
judge of the court in which are pending the pro¬ 
ceedings during which the bond was given is dis- 

P. 842, 159 Oal. 541, AniLCas.l912C 
1162. 

33 C.J. p 997 note 80. 

72. Mass.—In re Aldrich, 110 Mass, 

189. 

33 C.J. p 997 note 81. 

73. Mass.—In re Aldrich, supra. 

74. Ga.—Edwards v. Gabrels, 148 S. 

E. 913, 168 Ga. 738. 

33 C.J. p 997 note S3. 

75. L»a.—Rhea’s Succ., 31 La. Ann. 

323. 

76. Mass.—Coffin v. Cottle, 9 Pick. 

287. I 

77. Wis.—^Perkins v. Shadbolt, 441 
Wis. 574. 

78. N.H.—Bedell v. Bailey, 58 N.H. 

62. 

33 C.J. p 998 note 87. 

79. Mass.—^In re Bacon, 7 Gray 391. 

80. Tex.—^Burks v. Bennett, 55 Tex. ^ 

237. j 

SOL. tr.S.—Rooker v. fidelity Trust 
Co., Ind., 44 S.Ct. 149, 263 U.S. 413, 

*68 L.Ed. 362. 

82. Ind.—Metsker v. Whitsell, 103 ■ 

N.B. 1078, 181 Ind. 126. | 

33 C.J. p 998 note 89. | 


qualified to act in such proceedings,or in any 
matter or proceeding in which liability on such 
bond may be involved but the fact of having 
been surety on the bond of a temporary adminis¬ 
trator will not disqualify him .to act on the accounts 
and doings of the same person who became regu¬ 
lar administrator.®^ 

§ 81 . - Removal of Disqualification 

Disqualification of a Judge for interest may be re¬ 
moved by the extinguishment or transfer of his Interest 
prior to the commencement of the action. 

A disqualification of a judge on account of inter¬ 
est may be removed by extinguishment,®® relinquish¬ 
ment,®® or transfer®^ of his interest, although the 
transfer was made for the purpose of removing the 
disqualification.®® A judge of probate who, as cur¬ 
ator of an estate, is disqualified to act judicially 
thereon, may qualify himself by relinquishing his 
claim,®® but merely determining in his own mind 
that he will not enforce it will not operate to qual¬ 
ify him.®® A judge who is disqualified in a cause 
does not become qualified by the mere removal from 
the record of the reasons for his disqualification.®^ 

Time of removal. The disposing of the interest 
pending the litigation has been held not to remove 
the disqualification.®® Where a judge of probate 
has a disqualifying interest in a claim against an 
estate, the withdrawal thereof after allowance will 
not qualify him.®® 


83. Ala.—■Wilson v. Wilson, 36 Ala. 
655. 

Ind.—Metsker v. Whitsell, 103 N.E. 
1078, ISl Ind. 126. 

84. Tex.—Halbert v. Martin, Civ. 
App., 30 S.W. 388. 

85. Okl.—Sandefur v. Vanderslice, 
151 P.2d 430. 

33 C.J. p 998 note 12. 

86. Cal.—Gregg v. Pemberton, 53 
Cal. 251. 

33 C.J. p 998 note 13. 

87. U.S.—^In re Sime, D.C.Cal., 22 P. 
Cas.]Sro.l2,861, 3 Sawy. 305. 

Tex.—^Nicholson v. Showalter, 18 S. 

W. 326, 83 Tex. 99. 

XxLdorsemexit or assignment wltlioiit 
recourse 

(1) The indorsement, without re¬ 
course, and transfer by a judge of a 
note due from a corporation for 
whom a receivership is sought does 
not remove the disqualification aris¬ 
ing from the note, since such trans¬ 
fer divests him of none of the lia¬ 
bilities of vendor of the paper.— 
Quatman v. Superior Court of Glenn 
County, 221 P. 666, 64 Cal.App. 203. 

(2) A judge has been held disqual¬ 
ified from acting in a probate mat- 
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f ter where he was assignor of a claim 
against the estate, which the as¬ 
signee was attempting to enforce, al¬ 
though it was assigned without re¬ 
course.—Jan’s Succession, 10 So. 6, 
43 La.Ann. 924. 

88. U.S.—In re Sime, D.C.Cal., 22 F. 
Cas.No.12,861, 3 Sawy. 305. 

Tex.—^Nicholson v. Showalter, 18 S. 
W. 326, 83 Tex. 99. 

89. Mass.—^In re Cottle, 5 Pick. 483. 

99. Mass.—Sigourney v. Sibley, 21 
Pick. 101, 32 Am.D. 248. 

91. Fla.—Kells v. Davidson, 136 So. 
4*50, 102 Fla. 684. 

92. Cal.—^Adams v. Minor, 53 P. 815, 
121 Cal. 372. 

Disposal of stock before rendition of 
jndgrment 

The fact that the judge tried the 
cause with the consent and at the 
request of counsel and disposed of 
his corporate stock before rendering 
judgment will not operate to qualify 
him and validate the judgment.— 
Adams v. Minor, *53 P. 815, 121 CaL 
1372. 

93. Conn.—^Hawley v, Baldwin, 19 
Conn. 584. 
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§ 82. Bias or Prejudice 

a. In general 

b. Nature or character 

c. Particular applications of rule 

a. In Greneral 

In the absence of statute, it has generally been held 
that bias or prejudice will not disqualify a Judge. In 
many Jurisdictions, however, by force of constitutional 
or statutory provision, bias or prejudice is a ground of 
disqualification in both civil and criminal cases; and 
there is authority holding that a Judge, even though not 
technically disqualified on this ground, should voluntarily 
disqualify himself if the circumstances might cast sue* 
picion on his impartiality. 

At common law a judge might properly, of his 
own will, retire from the case on the ground of 
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his bias or prejudice,it being discretionary with 
him to do so.*5 While there are dicta to the effect 
that at common law a judge may be disqualified on 
the ground of his bias or prejudice,*6 it has gener¬ 
ally been held, in the absence of statutory provi¬ 
sion, that bias or prejudice on the part of a judge, 
which is not based on interest, does not disqualify 
him.**^ However, by force of constitutional or stat¬ 
utory provisions, his bias or prejudice may be 
ground for his disqualification,* ^ in criminal as well 
as civil cases,** and it is within the power of the 
legislature to enact such provisions.^ Some au¬ 
thorities adopt a strict construction of statutes pro¬ 
viding for disqualification on the ground of bias 
or prejudice ;2 but others hold that such provisions 


94. Ky.—Corpus Juris qtuoted in Ar- 
bogast V. Weber, 60 S.W.2d 144, 
147, 249 Ky. 20. 

33 C.J. p 998 note 22. 

95. Ky.—Corpus Juris a.uoted in Ar- 
bogast V. Weber, 60 S.W,2d 144, 
147, 249 Ky. 20. 

Tenn.—In re Cameron, 151 S.W. 64, 

126 Tenn. 614. 

90. Ky. — Corpus Juris auoted isi Ar- 
bogast V. Weber, 60 S.W.2d 144, 
147, 249 Ky. 20. 

Okl.—Corpus Juris q.uot6d in Rourke 
V. Bevis, 42 P.2d 898, 900, 171 Okl. 
392. 

S3 C.J. p 998 note 24. 

97. Ariz.—Corpus Juris q.uoted In 
Conkling v. Crosby, 239 P. 506, 511, 
29 Arlz. 60. 

Pla.—Suarez v. State, 115 So. 519, 95 
Pla. 42. 

Ga.—Hendricks v. State, 130 S.B. 539, 
34 Ga.App. 508—^Hennon v. State, 

127 S.E. 473, 33 Ga.App. *600. 

Ind.—^Detrich v. State, 182 N.E. 706, 

204 Ind. 26. 

Ky.—Corpus Juris quoted iu Arbo- 
gast V. Weber, 60 S.W.2d 144, 147, 
249 Ky. 20. 

Miss.—Cashin v. Murphy, 103 So. 

787, 138 Miss. 853. 

Mont.—State ex rel. Holt v. District 
Court of First Judicial Dist. in 
and for Lewis and Clark County, 
68 P.2d 1026, 103 Mont 438. 

Nev.—State ex rel. Germain v. Sec¬ 
ond Judicial Dist. Court in and 
for Washoe County, 51 P.2d 219, 
56 Nev. 331, 102 A.L.R. 393—Cor¬ 
pus Juris cited in Roberts Mining 
& Milling Co. v. Third Judicial 
Dist. Ct, 50 P.2d 512, 615, S6 Nev. 
299—State v. Second Judicial Dist. 
Court in and for Washoe County, 
Department 2, 287 P. 957, 52 Nev. 
J79. 

Okl.— Corpus Juris quoted in Rourke 
V. Bevis, 42 P.2d 898, 900, 171 Okl. 
392. 

Tex.—Ferguson v. Chapman, Civ. 
App., 94 S.W.2d 693, error dis¬ 
missed. 

ll C.J. p 999 note 2S. 

480.J.S.--67 


Statutory expression held not to dis¬ 
qualify for bias 

It has been held that such disqual¬ 
ification is not comprehended in a 
statutory expression “or is in any 
other manner Interested or disqual¬ 
ified from acting.”—State v. Pima 
County Super. Ct., 125 P. 707, 14 Ariz. 
126. 

90. U.S.—Mitchell v. U. S., C.C.A.N. 

M., 126 F.2d 550, certiorari denied 
62 S.Ct. 1307, 316 U.S. 702, 86 L.Ed. 
1771, rehearing denied 65 S.Ct 855, 
324 U.S. 887, 89 L.Ed. 1436. 

Ala.—Meeks v. Miller, 108 So. 864, 
214 Ala. 684. 

Cal.—^Hume v. Superior Court in and 
for Los Angeles County, 110 P.2d 
669, 17 Cal.2d 506—City of Los An¬ 
geles V. Superior Court in and for 
Inyo County, App., 18 P.2d 759. 
Colo.—Jensen v. Jensen, 40 P.2d 238, 
96 Colo. 151, 

D.C.—Whitaker v. McLean, 118 P.2d 
■596. 73 ApP-D.C. 269. 

N.H.—Tuftonboro v. Willard, 197 A. 
404, 89 N.H. 253. 

N.J.—Preudenreich v. Mayor and 
Council of Borough of Fairview, 
176 A. 162, 114 N.J.Law 290. 

Okl.—State v. Martin, 256 P. 681, 125 
Okl, 24—Castleberry v. Jones, 99 
P.2d 174, 68 OkLCr. 414—Lee v. 
■State, 92 P.2d 591, 66 Okl.Cr. 351— 
Fisk V. Venable, 68 P.2d 425, 61 
Okl.Cr. 360—^Whitfield v. Walden, 
239 P. 266, 31 Okl.Cr, 332—Saddler 
v. Crump, 235 P. 263, 30 OkLCr. 
167. 

Vt.—Leonard v. Willcox, 142 A. 762, 
101 Vt. 195. 

33 C.J. p 999 note 27. 

Statutory expressions held to dis¬ 
qualify for bias or prejudice 

(1) “Any legal cause.”—Gill v. 
State, 61 Ala. 169. 

(2) “Cannot properly preside.”— 
—Turner v. Commonwealth, 2 Mete., 
Ky., 619. 

(3) “For any reason, be unable or 
disqualified to perform the duties 
of his office.”—State v. Cache County 
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First Judicial Dist Ct, 136 P, 785, 
43 Utah 499. 

(4) “Otherwise disqualified to sit” 
—‘Peyton's Appeal, 12 Kan. 398. 

(5) “Otherwise unable” and “oth¬ 
er disability.”—^Williams v. Robin¬ 
son, 6 Cush., Mass., 333. 

Retroactive effect of statute 

A statute providing for the dis¬ 
qualification of a judge on the 
ground of bias or prejudice, by the 
affidavit of a party, is available to a 
party although the suit was com¬ 
menced before the statute took ef¬ 
fect—Henrj^ V. Speer, Ga., 201 F. 
869, 20 C.C.A. 207—33 C.J. p 989 note 
1 . 

99. Fla.—^Aulday v. State, 166 So. 
826, 123 Fla. 367. 

Ky.—West V. Commonwealth, 271 S. 

W. 1079, 208 Ky. 735. 

La.—State v. Doucet, 5 So.2d 894, 
199 La. 276. 

Mo.—Ex parte Smith, 119 S.W. 2d 65, 
232 Mo.App, 521. 

Okl.—Wilmoth v. State. 131 P.2d 774, 
75 OkLCr. 369—Castleberry v. 

Jones, 99 P.2d 174, 68 OkLCr. 414— 
Lee V. State, 92 P.2d 591, 66 OkL 
Cr. S’©!—Fisk v. Venable, 68 P.2d 
426, 61 OkLCr. 360. 

33 C.J. p 999 note 28, p 1001 note 86. 
DisquaJificatiou notwithstaudiiLsr 
presence of jury 

A judge disqualified because of 
bias or prejudice cannot sit in a 
criminal case on the theory that ac¬ 
cused will be tried by a jury who 
will determine the question of guilt 
or innocence, since, aside from the 
fact that the judge plays an import¬ 
ant part in a jury trial, he is the 
one who imposes sentence.—State v. 
Doucet, 5 So.2d 894, 199 La. 276. 

1. N.M.—State ex rel. Hannah v. 
Armijo, 28 P.2d 511, 38 N.M. 73. 

•33 C.J. p 999 note 29. 

2. U.S.—^Burall v. Johnston, D.C. 
Cal., 53 P.Supp. 126, affirmed, C.C 
A., 146 F.2d 230, certiorari denied 
65 S.Ct. 1567, 325 U.S. 887, 89 L.Bd. 
2001—Corpus Juris cited in U. S. 
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should be considered remedial and be Kberally con¬ 
strued^ with a view to effect and promote justice.^ 

While the disqualification of a judge on the 
ground of bias or prejudice is not looked on with 
favor,S a constitutional provision guaranteeing citi¬ 
zens the right to be tried by impartial judges will 
be rigidly enforced,^ and where, under the circum¬ 
stances, the right to disqualify exists, it cannot be 
withheld or refused because it may be subject to 
abuse.S If the requisite bias or prejudice exists, 
it is immaterial what caused it^ or whether it was 
warranted or unwarranted.^® 

A proper administration of the law demands not 
only that judges refrain from actual bias but also 
that they avoid all appearance of unfaimess.il All 
doubt or suspicion of bias should be jealously guard¬ 
ed against and, if possible, completely eliminated; 
and, when the circumstances and conditions sur¬ 
rounding a litigation are of such nature that they 
might cast doubt on the impartiality of any judg¬ 
ment the judge may pronounce, the judge should 
certify his disqualification.!^ Thus disqualification 
of a particular judge for bias or prejudice, although 
not technically required by the circumstances, is 
sometimes proper in order to dispel any thought or 
suspicion that the litigants may not be receiving im¬ 
partial justice and, although the judge^s preju¬ 
dice does not constitute a ground for disqualifica¬ 
tion, if the charge is made and the facts alleged in¬ 


dicate the existence of prejudice, the appellate court 
will carefully scrutinize the record to see that no 
injustice has been done the complaining party.i^ In 
this connection, however, causes should not be un¬ 
fairly prejudiced or unduly delayed through un¬ 
founded charges of prejudice or unfairness against 
a judge.15 

Under the rule of necessity, discussed supra § 74, 
a court will not decline to determine a matter on 
the ground of bias or prejudice where no other 
tribunal has power to act in the premises,!® but in 
such case the necessity must be so great and over¬ 
whelming that an entire failure of justice may re¬ 
sult if the court should disqualify itself.!*^ 

Mode of establishing. Prejudice, being a state of 
mind, ordinarily is not capable of being proved 
by direct and positive evidence ;1S but, where a 
judge has previously confessed his disqualification 
because of bias, the parties involved should not be 
required to submit the determination of their rights 
to him.!® Bias and prejudice on the part of a 
trial judge may be established by his conduct in the 
examination and treatment of witnesses.^® 

b. Nature or Character 

Bias or prejudice of a Judge, to disqualify him, must 
be an actual bias of a character calculated to sway his 
judgment seriously. Generally it must be directed 
against a party to the cause, rather than against the 
cause Itself, and must arise other than from the judicial 
proceedings before him. 


V. Parker, D.C.N.J., 23 F.Supp, 880, 

8S2. 

Mont.—State ex rel. Eden v. Schnei¬ 
der. 57 P.2d 7S3, 102 Mont. 286. 

3D CJ. P 999 note 37. 

3. Wash.—State v. Lewis County 
Super. CL, ISO P. 481. 106 Wash. 
507. 

4. Mont.—Gehlert v. Quinn, 98 P. 
369, 3S Mont, 1. 

Wash.—State v, Lewis County Su¬ 
per. Ct., 180 P. 481, 106 Wash. 507. 

5. Mont.—Gehlert v. Quinn, 98 P. 
369, 38 Mont. 1. 

e. Tex.—^Johnson v. State, 20 S.W. 
985, 31 Tex.Cr. 456. 

Presnmption is that judges will 
lay aside personal prejudices.—Bond 
V. Bond, 141 A. 833, 127 Me. 117. 

7. Mass.—Beauregard v. Dailey, 1 
N.E.2d 481, 294 Mass. 315—King 
V. Grace, 200 N.E. 346, 293 Mass. 
244. 

8. Mont.—State v. Lewis & Clark 
County First Judicial Dist. Ct., 148 
P. 312, 50 Mont. 506. 

9- Ky.—Stamp v. Commonwealth, 
243 S.W. 27, 195 Ky. 404. 

33 C.J. p 1000 note ‘51. 

10. Mo.—State v. Slate, 214 S.W. 
85, 278 Mo. 570. 


11. N.T,—People v. McDermott, 40 
N.T.S.2d 456, 180 Misc. 247. 

12. N.T.—City of Plattsburgh v. 
Kellogg, 5 N.T.S.2d 1015, 254 App. 
Div. 455. 

Okl.—Morissette v. Musgrave, 108 
P.2d 123, 188 Okl. 222—Davidson v. 
Shilling, 103 P.2d 84, 187 Okl. 319 
—Callaham v. Childers, 99 P.2d 
126, 186 Okl. 504—State ex rel. 
Wilcox V. Bird, 67 P.2d 966, 179 
Okl. 594—State ex rel. Harden v. 
Edwards, 56 P.2d 402, 176 Okl. 187 
—Hearn v. Miller, 33 P.2d 506, 
168 Okl. 411—Sandlin v. Weston, 
19 P.2d 361, 162 Okl. 107. 

‘"When a judicial officer is called 
upon to decide controversies between 
the people, to avoid distrust, he 
should recuse himself if any sub¬ 
stantial ground exists for a suspi¬ 
cion that he is not wholly disinter¬ 
ested.”—Ledford v. Hubbard, 33 S. 
W.2d 345, 346, 23-5 Ky. 373. 

13. Fla.—Hogan v. State, 104 So. 
598, 89 Fla. 388. 

N.T.—Van Schaick v. Carr, 289 N.T. 

S. 495, 169 Misc. 873. 

Pa.—Snyder’s Case, 152 A, 33, 301 
Pa. 276, 76 A.L.R. 666. 

14. Ill.—^People V. St. Louis Mer- j 
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chants Bridge Co., 118 N.E. 733, 
282 Ill. 408. 

33 C.J. p 1000 note 53. 

15. Pa.—Appeal of Askounes, 19 A. 
2d 846, 144 Pa.Super. 293. 

Voluntary withdrawal without suf¬ 
ficient reason 

A statute providing for affidavit 
of prejudice of a judge is not in¬ 
tended to enable guilty person to 
secure imposition of sentence by an¬ 
other judge whom he believes might 
impose a lighter sentence, and judge 
has no right to evade his official 
duty by voluntarily withdrawing at 
accused's request.—XJ. S. v. Costea, 
D.C.Michu, 52 F.Supp. 3. 

16. U.S.—Marquette Cement Mfg. 
Co. V. Federal Trade Commission, 
C.C.A., 147 F.2d 589. 

17. Ala.—State v. Aldridge, 103 So. 
835, 212 Ala, 660, 39 AL.R. 1470. 

18. Okl,—State v. Parks, 239 P. 941, 
32 OkLCr. 61. 

19. Mich.—In re Hudson, 3 N.W.ld 
17, >301 Mich. 77. 

20. Okl.—Twin City Fire Ins. Co. of 
Minneapolis, Minn., v. First Nat. 
Bank. 292 P. 833, 145 Okl. 293— 
Pidelity-Ph-cenix Fire Ins. Co. of 
New Tork v. First Nat. Bank, 292 
P. 829. 145 OkL 289. 
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It is actual existence of prejudice on the part of 
a judge, not the mere apprehension of it by a party 
which disqualifies.^! Further, the disqualifying 
prejudice of a judge does not necessarily compre¬ 
hend every bias, partiality, or prejudice which he 
may entertain with reference to the case, 22 but must 
be of a character calculated to impair seriously his 


impartiality and sway his judgment ,22 and must be 
strong enough to overthrow the presumption of 1^ 
integp-ity.^^ When prejudice of that character ex¬ 
ists, however, the judge is disqualified.25 

It is generally considered that the only prejudice 
which will disqualify a judge is a personal prejudice 
for or against a party to the cause.26 He is not 


21 . Iowa.—Corpus Juris cited lu In 
re Hale’s Estate, 2 N.W.2d 775, 
778, 231 Iowa 1018. 

Mich.—Crowley-Milner & Co. v. Reid, 
215 N.W. 29, 239 Mich. 605. 

N.Y.—Van Schaick v. Qarr, 289 N.Y. 

S. 495, 159 Misc. 873. 

33 C.J. p 1000 note 48. 

Special judffe unaffected hy prejudice 
of regular judsfe 

The prejudice of the regular judge 
will not affect the qualification of a 
special judge called to preside dur¬ 
ing the enforced absence of the reg¬ 
ular judge.—Bash v. Evans, 40 Ind. 
256. 

22. Iowa.—Corpus Juris cited in In 
re Hale’s Estate, 2 N.W.2d 775, 778, 
231 Iowa 1018. 

3'3 C.J. p 1000 note 49. 

Disqualifying bias or prejudice held 
not shown 

(1) A trial judge is not disquali¬ 
fied because in a prior suit involv¬ 
ing one of the parties he frequently 
interrupted, and permitted opposing 
counsel to interrupt, the arguments 
In favor of such party while permit¬ 
ting opposing counsel to argue at 
great length without interruption.— 
City of Palatka v. Frederick, 174 So. 
82-6, 128 Fla. 306. 

(2) In a case involving revoca¬ 
tion of liquor license because of sale 
of liquor to minors, fact that minors 
involved were students at college 
of which judge was a trustee, and 
that drinking by students was 
against the general regulations of 
college and subjected them to dis¬ 
cipline, did not disqualify judge.— 
Appeal of Askounes, 19 A.2d 846, 144 
Pa.Super. 293. 

(3) In other cases. 

XJ.S.—U. S. V. Mroz, C.C.AWis.. 136 
P-2d 221, appeal dismissed Mroz 

V, U. S., 64 S.Ct. 23. 320 U.S. 805, 
88 Li. Ed. 487—^In re Lisman, C.C.A 
H.Y., 89 F.2d 898. 

Ark.—^Hudspeth v. State, 67 S.W.2d 
191, 188 Ark. 323, certiorari denied 
Hudspeth v. State of Arkansas, 56 
S.Ct. 178, 296 U.S. 642, 80 L.Ed. 
456. 

Cal.—In re Murphy’s Estate, 142 P. 
2d 59, 61 €aLApp.2d 46—Good- 

speed V. Great Western Power Co. 
of California, 6'5 P.2d 1342, 19 Cal. 
2d 435—In re Johnson’s Estate, 
281 P. 435, 101 CaLApp. 110. 

Ky.—^Noe v. Commonwealth, 103 S. 

W. 2d 104, 267 Ky. 607—Strand 

Amusement Co. v. Commonwealth, 


43 S.W.2d 321, 241 Ky. 48—Nel¬ 
son V. Commonwealth, 258 S.W. 
■674, 202 Ky. 1. 

Mich.—People v. Mexicott, 2S6 N.W. 
121, 288 Mich. 671—In re Board of 
Sup’rs of Lenawee County, 268 N. 
W. 750, 276 Mich. 591. 

Nev.—Wood V. State. 96 P.2d 441, 59 
Nev. 445, rehearing denied 99 P. 
2d 644, 59 Nev. 445, motion denied 
104 P.2d 1S7. 60 Nev. 139. 

N.J.—State V. Bolitho, 136 A. 164, 
103 N.J.Law 246, affirmed 146 A. 
927, 104 N.J.Law 446—Ex parte 
Hague. 143 A. 836, 103 N.J.Eq. 505. 
Ohio.—State v. Kinchen, App., 64 N. 
E.2d 82. 

Okl.—Young V. State. 123 P.2d 294, 
74 Okl.Cr. 64—Pruitt v. State, 70 
P.2d 129, 62 OkLCr. 38. 

33 C.J. p 1000 note 49 [d]. 

23. U.S.—Saunders v. Piggly Wig¬ 
gly Corporation, D.C.Tenn., 1 P.2d 
582. 

Cal.—Rohr v. Johnson, 150 P.2d 5, 65 
Cal.App.2d 208, 153 A.L.R. 956— 
Evans v. Superior Court in and 
for Los Angeles County, 290 P. 
662, 107 CaLApp. 372. 

Kan.—State v. Cole, 1*5 P.2d 452, 136 
Kan. 381. 

Okl.—Castleberry v. Jones, 99 P.2d 
174, 68 OkLCr. 414—^Moss v. Arn¬ 
old, 75 P.2d 491, 63 OkLCr. 343— 
Fisk V. Venable, 68 P.2d 425, 61 
OkLCr. 360. 

R.I.—Ctorpns Juris cited in Kelley v. 
City Council of City of Cranston, 
1 A2d 185, 189, 61 R.I. 472. 

33 C.J. p 1000 note 50, p 1002 note 
87. 

“No knowledge, experience, or 
opinion oan give rise to bias or prej¬ 
udice unless it results in hostility 
or ill will."—Goodspeed v. Great 
Western Power Co. of California, 65 
P.2d 1342, 1348, 19 CaLApp.2d 435. 

Propriety of judge^s rolings 
In determining whether judge try¬ 
ing case was biased, question is not 
what the judge might think of de¬ 
fendant, but whether the judge kept 
his opinion to himself and ruled as a 
judge trying one accused of crime 
and presumed to be innocent, must 
rule.—U. S. V. Mroz, aC.AWls., 136 
P.2d 321, appeal dismissed Mroz v. 
U. S., 64 S.Ct. 23, »320 U.S. 805, 88 
L.Ed. 487. 

24. Idaho.—State v. Waterman, 210 
P. 208, 36 Idaho 259. 


25. Ky.—Stamp v. Commonwealth, 
243 S.W. 27, 195 Ky. 404. 

33 C.J. p 1002 note 89. 

DisqaallfsTiiLg bias or prejudice held 
shewn 

(1) A judge who has offered a re¬ 
ward for the conviction of the par¬ 
ticular defendant of the particular 
offense with which he is charged is 
disqualified.—Porter v. Thomasville, 
85 S.E 283, 16 Ga.App. 313. 

(2) Fact that judge had previous¬ 
ly held a court of inquiry and had 
been a material witness against de¬ 
fendant on a felony charge growing 
out of court of inquiry established 
judge’s bias and prejudice.—^Down¬ 
ing V. Venable, 76 P.2d 277, 63 OkL 
Cr. 461. 

(3) In other cases. 

Cal.—City of Los Angeles v. Superi¬ 
or Court in and for Inyo County, 
App., 18 P.2d 759. 

Ill.—People ex reL Rusch v. Tucker, 
32 N.E.2d 362, 308 IlLApp. 668. 

33 C.J. p 1000 note 49 [c]. 

26. U.S.—Price V. Johnston, C.C.A 
Cal., 125 F.2d 806, certiorari de¬ 
nied 62 S.Ct. 1106, 316 U.S. 677, 86 
L.Ed. 1750, rehearing denied 62 S. 
Ct. 1289, 316 U.S. 712, 86 L.Ed. 1777 
—Craven v. U. S., C.C.AMass., 22 
P.2d 605, certiorari denied 48 S.Ct. 
321, 276 U.S. 627, 72 L.Ed. 739— 
In re Beecher, D.C.Wash., 50 F. 
Supp. 530. 

Cal.—CJoxpus Juris cited iu People v. 
Sweet, 65 P.2d 899, 901, 19 CaL 
App.2d 392—^Evans v. Superior 
Court in and for Los Angeles 
County, 290 P. 662, 107 CaLApp. 
372. 

Okl.—^Young V. State, 123 P.2d 294, 
74 OkLCr. 64—Pruitt v. State, 70 
P.2d 129, 62 OkLCr. 38—Ingram v. 
McNeill, 276 P. 6-60, 42 OkLCr. 291. 
Vt.—Leonard v. Willcox, 142 A. 762, 
101 Vt. 195. 

33 C.J. p 1000 note 60. 

BelatiousMp to person interested in 
prosecution 

The mere relationship of a judge 
to a person interesting himself in a 
prosecution in a criminal charge 
pending before such judge is not suf¬ 
ficient of itself to sustain a charge 
of prejudice against the judge.— 
State V. Strodemier, 82 P. 916, 40 
Wash. 608. 

Dismissal as to complaining defend¬ 
ant 

Judge was not disciualified from 
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disqualified by prejudice against tbe attorney of one 
party27 or bias in favor of the attorney of the oth¬ 
er party to the cause.^S An impersonal prejudice 
resulting from a judge’s background, associations, 
or experience,or his prejudice against the cause 
or defense of a partySO or against a particular type 
of litigation,ordinarily is not enough. However, 
it has also been held that a judge is disqualified to 
preside in a case where his relation to the subject 
matter of the action is such that a natural inclina¬ 
tion to prejudge the case would arise therefrom.22 

Against state. Bias or prejudice against the state 
in a civil or criminal case may be ground for the 
disqualification of a judge.23 

Origin in judicial proceedings. Ordinarily the 
bias or prejudice must have been derived otherwise 
than through judicial proceedings, 24 and a preju¬ 


dice acquired in the course of pending proceedings, 
such as one based on actual observance of witness¬ 
es and on the evidence given during the trial, 
is not bias or prejudice which disqualifies a judge 
from acting in such proceedings.25 However, there 
is authority holding in effect that bias and preju¬ 
dice, although acquired in the course of judicial 
proceedings before him, may disqualify a judge 
from hearing other cases involving the same par- 
ties.26 

Based on interesi. In a jurisdiction in which bias 
or prejudice is a ground of disqualification, any in¬ 
terest, the probable and natural tendency of which 
is to create a bias in the mind of the judge for or 
against a party to the cause, is sufficient to disqual¬ 
ify him,27 and the interest wlach disqxialifies a 
judge on the ground of bias or prejudice need not 
be a pecuniary one.22 Where statutes specifying 


rendering decree “because of affidavit 
alleging disqualification where, be¬ 
fore decree was rendered, he dis¬ 
missed suit as to defendant who 
filed affidavit, the affidavit alleging 
disqualification only as to such de¬ 
fendant.—^Nielson v. Garrett, 43 P. 
2d 380, 55 Idaho 240. 

Prejudice against hanlErapt 

In bankruptcy proceedings, it is 
Immaterial that a judge is prejudiced 
against the bankrupt, because the 
bankrupt by reason of insolvency 
has no interest in the distribution 
of assets among creditors.—^Anchor 
Grain Co. v. Smith, C.C.A.Tex., 297 
F. 204. 

27. TJ.S.—Ex parte N. K. Fairbank 
Co., D.C.Ala., 194 F. 978. 

33 C.J. p 1000 note 61. 

Remark as to standing of counsel 
Fact that judge remarked during 
impaneling of jury that defendant’s 
counsel was not in good standing be¬ 
fore court was held not to disqualify 
judge.—^People v. Emmett, 12 P.2d 
92, 123 Cal.App, 678. 

Possibility of adverse effect on client 
Although the prejudice must he 
toward the client and not toward the 
attorney, it is possible that prejudice 
toward an attorney could be of such 
a decree as to affect his client’s in¬ 
terests adversely.—State ex reL Da¬ 
vis V. Parks, 194 So. 613, 141 Fla. 
516. 

28. Ky.—May v. May. 150 S.W. 685, 
160 Ky. 522, 524. 

33 C.J. p 1000 note 62. 

28. U.S.—^Price v. Johnston, 125 F. 
2d 806, certiorari denied 62 S.Ot. 
1106, Sl-e U.S. 677, 86 UEd. 1750, 
rehearing denied 62 e.Ct. 1289, 316 
U.S. 712, 86 XuEd. 1777—U. S. T. 
16.000 Acres of Dand, More or 
Dess, in LaBette County, Kan., J>. 
CKan., 49 F.Supp. 645. 


sa N.J.—Corpus Juris cited in Ex 
parte Hague, 143 A. 836, 838, 103 
N.J.Eq. 505. 

Okl.—Davidson v. Shilling, 103 P.2d 
84. 187 Okl. 319. 

33 C.J. p 1001 note 65. 

General feeling against professional 
misconduct 

Bias or prejudice that will re¬ 
quire judge to vacate bench in dis¬ 
barment proceeding Is personal bias 
or prejudice against attorney, and 
not general feeling against profes¬ 
sional miscondjict.—Rosenberg v. 
Commonwealth ex rel. Otte, 74 S.W. 
2d 478, 25o Ky. 413. 

Defease of insanity 
Where the defense is insanity, the 
fact that the trial judge had criti¬ 
cized a jury in a former trial for ac¬ 
quitting defendant in that case on 
the ground of insanity is not suffi¬ 
cient to disqualify him from pre¬ 
siding at the present trial.—In re 
McHugh, 116 N.W. 459, 152 Mich. 605. 

31. U.S.—U. S. V. 16,000 Acres of 
Land, More or Less, in LaBette 
County, Kan., D.C.Kan., 49 F.Supp. 
645. 

Tiew unrelated to participation in 
litigation 

A view which a judge entertains as 
to the subject matter of the litiga¬ 
tion, which view Is unrelated to his 
participation in the litigation, does 
not disqualify him.—State ex reL 
j Mitchell V. Sage Stores Ca, 143 P. 
2d 652, 157 Kan. 622, affirmed *65 S. 
Ct. 9, 323 U.S. 32, 89 L.Ed. 25. 

32. Ohio.—State r. Marshall, 176 K. 
E. 454, 123 Ohio St 586. 

33. Fla.—Corpus Juris dted In 
State V. Dewelt 179 So. 695, *696, 
131 Fla. 666. 

Minn.—State v. Horr, 203 N.W. 979, 
163 Minn. 14L 
33 G.J. p 1601 note 64. 


34. U.S.—Craven v. U. S., C.C.A. 
Mass., 22 F.2d 605, certiorari de¬ 
nied 48 S.Ct 321, 276 U.S. 627, 72 
LEd. 739—U. S. v. 16,000 Acres 
of Land, More or Less, in LaBette 
County, Kan., D.C.Kan., 49 F.Supp. 
645—U. S. T. Gilbert, D.C.Ohio, 29 
F.Supp. 507. 

35. Cal.—Kreling v. Sui>erio.r Court 
of Los Angeles County, 153 P.2d 
734, 25 Cal.2d 306—Wooley v. Su¬ 
perior Court in and for Stanislaus 
County, 66 P.2d 680, 19 Cal.App.2d 
611. 

Ky.—Sessmer v. Commonwealth, 115 
S.W.2d '337, 273 Ky. 40. 

Opinion as to weight of evidence 
Where it is the judge’s duty as 
trier of the facts to pass on the ev¬ 
idence and resolve conflicts therein 
in favor of the party whose evidence 
outweighs that of the opposing par¬ 
ty, an opinion thus formed does not 
amount to prejudice as a ground for 
disqualification.—^Kreling v. Superi¬ 
or Court of Los Angeles County, 153 
P.2d 734, 25 CaL2d 365. 

38. Okl—Ingram v. Worten, 266 P. 

488, 39 Okl.Cr. 392. 

Material witnesses considered falsi¬ 
fiers 

Judge who, while trying case, had 
formed opinion that defendctnts were 
pirates and falsifiers was held dis¬ 
qualified by bias and prejudice from 
hearing other cases in which such 
persons would be material witnesses. 
—Evans v. Superior Court in and for 
Los Angeles County, 296 P. 662, 107 
Cal.App. 372. 

37- AJa.—Moulton r. Byrd, 140 So. 
384, 224 Ala. 403—State v. Ald¬ 
ridge, 163 So. 835, 212 Ala. 660, 89 
A.L.R. 1470. 

83 C.J. p 1000 note 55. 

38. Ala.—^Bryce v. Burke, 65 So. 
435, 172 Ala. 219—^Ex parte Corn- 
well, 89 Sc. 354. 144 Ala. 497. 
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the grounds of disqualification are considered ex¬ 
haustive, prejudice or bias not based on interest or 
other statutory ground is not a cause for disqualifi¬ 
cation. ^ 9 xhe fact that a judge is indebted to a 
party does not of itself establish a disqualifying 
bias or prejudice on his part.^o Although an inter¬ 
est in the facts which the issues make it necessary 
for the judge to determine, and which may tend to 
induce him to give more weight to the evidence of 
one party than to the evidence of the other, respect¬ 
ing such facts, is not sufficient to disqualify him on 
the ground of interest, as discussed supra § 79 a, 
it may tend to show his bias or prejudice and he 
may be disqualified on that ground. 

c. Particular Applications of Eule 

The rules as to dlsqualiflcation of a Judge fop bias 
or prejudice have been applied in a great variety of cir¬ 
cumstances. Previous rulings of a judge, although er¬ 
roneous, do not disqualify him. A prejudice arising out 
of business, political, or social relations has been held 
not to disqualify, although as to this the authorities are 
not entirely uniform. 

A judge is not necessarily disqualified from pre¬ 


siding in a cause because he has personal knowl¬ 
edge of some facts which may be under inquiry in 
the case.‘^2 Thus he is not disqualified by having 
some information as to the guilt or innocence of 
the party charged with the crime.'^S However, a 
judge is disqualified from presiding in a criminal 
case, at least one in which a jury has been waived, 
w’here he has previously received information which 
in his mind constitutes conclusively incriminating 
evidence.^It has been held that a judge who per¬ 
mitted parties to discuss the case with him outside 
a regular court proceeding should have certified his 
disqualification.'*® 

A judge is not disqualified by having known de¬ 
fendant in a criminal trial*6 or by having sat in 
trial of defendant on previous occasions.*^ The 
fact that a judge is prejudiced against the com¬ 
mission of a crime does not disqualify him from 
presiding at the trial thereof.*^ He is not neces¬ 
sarily disqualified because he has formed an opin¬ 
ion as to the legal questions involved in the case*^ 
or as to the guilt or innocence of an accused who 
is brought before him nor is he disqualified be- 


Interest as ground of disqualification 
see supra §§ 78-81. 

39. Ga.—Elder v. Camp, 18 S.E.2d 
622, 193 Ga. 320—Riner v. Flan¬ 
ders, 159 S.B. 693, 173 Ga. 43— 
Moore v. Dugas, 143 S.E. 591, 166 
Ga. 493—Columbian Peanut Co. v. 
Pope, 24 S.E.2d 710, 69 Ga.App. 26. 

40. Ariz.—Conkling v. Crosby, 239 
P. 506, 29 Ariz. 60. 

41. Cal.—Lassen Irr. Co. v. Lassen 
County Super. Ct., 90 P. 709, 1*51 
Cal. 357. 

42. Ga,—Atlantic & B. R. Co, v. 
Cordele, 57 S.B. 493, 128 Ga, 293. 

Ill.—Mesirow v. Mesirow, 59 N.E.2d 
320, 324 IlLApp. 581. 

Miss.—Garrett v. State, 193 So. 452, 
187 Miss. 441. 

Offers of settlement 
Pact that court had acquired 
knowledge of offers of settlement by 
defendants was held not to disqual¬ 
ify court from trying cases.—^Van 
Schaick v. Carr, 289 N.Y.S. 495, 159 
Misc. 873. 

Knowledge of financial condition of 
defendant does not disqualify a 
judge from trying a case on the 
gnround that such knowledge might 
Influence the amount of the judg¬ 
ment.—^Van Schaick v. Carr, supra. 
Attorneys’ services 
A trial judge’s personal familiari¬ 
ty with the litigation and with serv¬ 
ices of attorneys therein does not 
disqualify him to determine amount 
of attorneys’ fees, since a judge may 
determine fees of attorneys of his 
own knowledge without assistance of 
other evidence if in his discretion he 


deems It proper to do so.—Ex parte 
Robinson, 12 S.E.2d 701, 19$ S.C. 186. 
Wire tapping 

Statements made in telephone con¬ 
versation overheard hy prosecution 
by means of wire tapping did not 
constitute grounds for disqualifica¬ 
tion of judge when judge was not a 
party to such conversation.—People 
V. Prior, 62 N,T.S.2d 174, 183 Misc. 
430, reversed on other grounds 54 N. 
Y.S.2d 150, 268 App.Div. 717, affirmed 
63 N.E.2d 8, 294 N.Y. 405. motion de¬ 
nied 63 N.E.2d 710, 294 N.Y. 975. 

43. Okl.—State v. Lockridge, 118 P. 
152, 6 Okl.Cr. 216, 45 L.R.A.,N.S., 
625, Ann.Cas-1913C 251. 

33 C.J. p 1002 note 94. 

44. U.S.—McFadden v. U. S., C.C.A. 
Ill,, 63 P.2d 111. 

45. Okl,—^Williams v. "Williams, 249 
P. 920, 120 Okl. 12. 

46. N.Y.—People v. Meyers, 129 N.Y. 
S. 1099, 71 Misc. 77. 

47. N.Y.—^People v. Meyers, supra. 
Motion for new trial 

Trial judge who, on waiver of ju¬ 
ry trial, found accused guilty was 
held not disqualified from passing 
on motion for new trial, on ground 
that judge had formed opinion on 
merits of case.—People v. Hooper, 61 
P.2d 370, 16 Cal.App.2d 704. 

Prior sentencing of defendant 
Pact that trial judge sentenced de¬ 
fendant to prison many years before, 
although known to judge prior to 
trial, would not of itself disqualify 
judge.—^People v. Johnston, 299 P. 
m, 114 Oal.App, 241. 
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48. Ky.—Strand Amusement Co. v. 
Commonwealth, 43 S.W.2d 321, 241 
Ky. 4S. 

N.J.—State V. Bolitho, 13$ A. 164, 
103 N.J.’Law 246, affirmed 14$ A. 
927, 104 N.J.Law 446. 

Okl.—Saddler v. Crump, 235 P. 263, 
30 OkLCr. 157. 

Vt.—Leonard v. Willcox, 142 A. 762, 
101 Vt. 195—State v. Jurras, 122 
A. 689, 97 Vt. 276. 

33 C.J. p 1001 note 85. 

49. N.M.—State ex rel. Weltmer v. 
Taylor, 79 P.2d 937, 42 N.M. 405. 

33 C.J. p 1001 note 78. 

Opinion as to mental capacity 

In a suit to cancel a deed because 
of grantor’s mental incapacity, fact 
that trial judge entertained an opin¬ 
ion as to grantor’s mental condition 
did not disqualify him from hearing 
the case.—Senter v. Isham, Tex.Civ. 
App., 263 S.W. 618. 

50. Kan.—State v. Cole, 15 P.2d 452, 
136 Kan. 381. 

OkL—Young v. State, 123 P.2d 294, 
74 Okl.Cr. 64—Castleberry v. 

Jones, 99 P.2d 174, 68 Okl.Cr. 414 
—^Moss r. Arnold, 75 P.2d 491, 63 
OkLCr. 343—Pruitt v. State. 70 P. 
2d 129, 62 OkLCr. 38—Fisk v. Ven¬ 
able, 68 P.2d 425, 61 OkLCr. 360— 
Ingram v. McNeill, 276 P. 660. 42 
OkLCr. 291—Saddler v. Crump, 235 
P. 263, ‘30 OkLCr. 157—Newton v. 
State, 223 P. 195, 26 OkLCr. 216. 
Nonjury case 

Even in misdemeanor case tried 
without jury, a judge cannot be re¬ 
cused on second trial merely be¬ 
cause he formed an opinion from Uie 
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cause of unfavorable comments^i or an expression 
of opinion52 as to the guilt or innocence of such 
accused. 

A judge is not disqualified for bias and prejudice 
merely because he had been a member of the leg¬ 
islature which enacted a statute involved in the 
case,or advocated the passage of the particular 
statute involved,5-i or counseled with others as to 
the best means of enforcing it nor is he disquali¬ 
fied because of a pledge or promise made, while 
canvassing for his office, dealing with the enforce¬ 
ment of the law under consideration in the case.56 

Business, political, and social relations. While 


the fact that the judge is biased or prejudiced 
against a litigant because of politics or business 
would seem to disqualify him as certainly and com¬ 
pletely as though he were prejudiced or biased 
against him for any other reason,57 some authori¬ 
ties consider that a prejudice merely based on, or 
growing out of, his business,58 political,59 or so- 
cial^O relations ordinarily is not sufficient to dis¬ 
qualify the judge. Such relation to an attorney in 
the case is not sufficient to disqualify the judge,®^ 

Previous rulings. The previous rulings of a 
judge52 according to the decisions of the ques- 


evidence heard on the first trial, as 
long as his rulings are correct and 
trial is fair and impartial.—State v. 
Poster, 101 So. 25‘5, 156 La. 891. 

51. Kan.—State v. Tawney, 112 P. 
161, 83 Kan. 603. 

33 C.J. p 1002 note 90. 

52. Okl.—Ingles v. McMillan, 113 P. 
998. 3 Okl.Cr. 130, 45 L.R.A.,N.S.. 
511. 

33 C.J. p 1002 note 91. 

Expression of opinion as disqualifica¬ 
tion per se see infra § 89. 

53. Cal.—Xorton v, Lyon Yan & 
Storage Co., 49 P.2d 311, 9 Cal.App. 
2d 199, certiorari denied 56 S.Ct 
748, 298 XJ.S. 662, SO L.Ed. 1387, 
rehearing denied 56 S.Ct. 945, 298 
U.S. 692, 80 L.Ed. 1409. 

64. Tex.—Benson v. State, 44 S.W. 
167, 39 Tex.Cr, 56. 

55. Tex.—^Dailey v. State, Cr., 55 S. 
TV. 821—Benson v. State, 44 S.TV. 
167, 39 Tex.Cr. 56. 

56. Tex.—Benson v. State, supra. 
33 C.J. p lOOl note 77, p 1002 note 

97. 

57. La.—State ex rel. Riddle v. 
Jeansonne, 13 So.2d 470, 203 La. 
85. 

X.J.— Corpus Juris quoted lu 536 
Broad Street Corporation v. Yalco 
Mortg. Co., 42 A.2d 704, 705, 136 
N.J.Eq. 513. 

33 C.J. p 1001 note 67. 

Willful favoritism as ground for re¬ 
moval see supra § 27. 

Former client represented hy former 
partner 

It has been held that, in order to 
remove all semblance of doubt, a 
judge should certify his disqualifica¬ 
tion In a cause in which one of the 
parties Is a former client and is rep¬ 
resented by the judge's former law 
partner.—State ex rel. TYilcox v. 
Bird, 67 P.2d 966, 179 Okl. 694. 

58. Pla—Purvis v. Prink, 46 So. 
171, 55 Pla. 715. 

N.J.— Corpus Juris quoted in 536 
Broad Street Corporation v, Yalco 
Mortg. Co., 42 A.2d 704, 705, 136 
N.J.Eq. 513—536 Broad Street Cor¬ 


poration V. Yalco Mortg. Qo., 32 A. 
2d 179. 133 X.J.Eq. 240, affirmed 
34 A.2d SOI, 134 X.J.Eq. 224—Cor¬ 
pus Juris cited in Ex parte Hague, 
143 A. 836, 838, 103 N.J.Eq. '505. 
Party as counsel for judge in anoth¬ 
er cause 

A judge is not disqualified by rea¬ 
son of the fact that one of the par¬ 
ties to the cause is counsel for the 
judge in another cause pending.— 
TVoodcock V. Barrick, 91 S.E. 396, 79 
TV.Ya 449. 

59. Ky.—^Landrum v. Cockrell, 20 S. 
W.2d 464, 230 Ky. 599. 

N.J.—Corpus Juris quoted in 536 
Broad Street Corporation v. Yalco 
Mortg. Co., 42 A.2d 704, 705, 136 
N.J.Eq. 513—536 Broad Street Cor¬ 
poration V, Yalco Mortg. Co., 32 
A.2d 179, 133 N.J.Eq. 240, affirmed 
34 A.2d 801, 134 N.J.Eq. 224—Oor- 
pus Juris cited in Ex parte Hague, 
143 A. 836, 838, 103 N.J.Eq. 505. 

33 C.J. p 1001 note 69. 

60. N.J.—Corpus Juris quoted in 
536 Broad Street Corporation v. 
Yalco Mortg. Co., 42 A.2d 704, 705, 
136 N.J.Eq. 513—536 Broad Street 
Corporation v. Yalco Mortg. Co., 
32 A.2d 179, 133 N.J.Eq. 240, af¬ 
firmed 34 A.2d 801, 134 N.J.Eq. 224 
—Corpus Juris cited in Ex parte 
Hague, 143 A. 836, 838, 103 N.J.Eq. 
505, 

NT.—People v. Prior, 52 N.T.S.2d 
174, 183 Mlsc. 430, reversed on oth¬ 
er grounds 54 NTS.2d 150, 268 
App.Div. 717, affirmed -63 NE.2d 
8, 294 NY. 40'5, motion denied 63 
NE.2d 710, 294 NY. 975. 

33 C.J. p 1001 note 70. 

Closer friendship with, one Utigant 
than another 

A judge is not disqualified from 
I presiding merely because he is more 
friendly with one of the litigants 
than with the other.—Garrett v. 
State, 193 So. 462, 187 Miss. 441. 

6L Ky.—Boreing v. Wilson, 108 S. 

W. 914, 122 Ky. 570, 33 Ky.L. 14. 
33 C.J. p 1001 notes 71-73. 

62. U-S.—O’Malley v. U. S., C.aA. 
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Mo., 128 P.2d 676, appeal dismissed 
Pendergast v. U. S., 62 S.Ct. 116, 
314 U.S. 574, 86 L.Ed. 465 and 
O'Malley v. U. S., 62 S.Ct. 116, 314 
U.S. 574, 86 L.Ed. 465, reversed 
on other grounds Pendergast v. U. 
S., 63 S.Ct. 268, 317 U.S. 412, 87 
L.Ed. 368, O’Malley v. U. S., 63 S. 
Ct. 268, 317 U.S. 412, 87 L.Ed. 368, 
and McCormack v. U. S., 63 S.Ct. 
268, 317 U.S. 412, 87 L.Ed. -368— 
Walker v. U. S., C.C.A.Wash., 116 
P.2d 458—Ryan v. U. S., C.C.A. 
Mo., 99 P.2d 864, certiorari denied 
59 S.Ct. 484, 306 U.S. 635, 83 L.Ed. 
1037, rehearing denied 59 S.Ct. 586, 
306 U.S. 668, 83 L.Ed. 1063—Min¬ 
nesota & Ontario Paper Co. v. 
Molyneaux, C.C.A., 70 P.2d 645— 
Cuddy V. Otis, C.C.A.MO., 33 P.2d 
577—^Benedict v. Seiberling, D.C. 
Ohio, 17 P.2d 831—U. S, v. Murphy, 
D.C.MO., 19 P.Supp. 987. 

Cal.—^Kreling v. Superior Court of 
Los Angeles County, 153 P.2d 734, 
25 Cal.2d 305. 

Pla.—Suarez v. State, 115 So. 619, 
95 Pla. 42. 

Kan.—Corpus Juris quoted in Shel¬ 
don V. Board of Education of City 
of Lawrence, 4 P.2d 430, 433, 134 
Kan. 135. 

Ky.—Campbell v. Combs, 116 S.W. 2d 
955, 273 Ky. 404—Noe v. Common¬ 
wealth. 103 S.W.2d 104, 267 Ky. 607 
—^Rosenberg v. Commonwealth ex 
rel. Otte, 74 S.W.2d 478, 255 Ky. 
415. 

Mich.—^Kolowich v. Wayne Circuit 
Judge, 250 NW. 875, 26-4 Mich. 668 
—Crowley-Milner & Co. v. Reid, 
215 NW. 29, 239 Mich. 605. 

NY.—^In re Johnson’s Estate, '34 N. 
Y,S.2d 495, affirmed In re John¬ 
son’s Will, 37 N.YS.2d 425, 265 
App.Div. 801. 

Pa.—In re Pusey’s Estate, 184 A. 844, 
321 Pa. 248, certiorari denied 
Lavely v. Young Women’s Chris¬ 
tian Ass’n of Pittsburgh, *57 S.Ct. 
36, 299 U.S. 572, 81 L.Ed. 422, re¬ 
hearing denied 57 S.Ct. 114, 299 
U.S. 621, 81 L.Ed. 468. 

33 C.J, p 1001 note 78, p 1002 note 
92. 
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tions, although erroneous,numerous,and con¬ 
tinuous,especially when they are subject to re¬ 
view,®® are not sufficient to show such bias or 
prejudice as would disqualify him. The fact that 
he tried a case at law will not disqualify him to 
entertain a suit in equity to set aside the judgment 
therein.®^ 

Co7itcmpt proceedings. As respects the question 


of disqualification for bias or prejudice, a proceed¬ 
ing to punish for contempt is not regarded as for 
the benefit of the judge;®® he is not considered a 
party thereto.®® A judge is not disqualified from 
sitting in contempt proceedings merely by reason 
of the fact that the contempt took place before 
him,'^® or that it was based on imputations as to 
such judge’s motives or his integrity,or that he 


Questions of law or fact 
Pact that judge has taken a firm 
position on question of law or fact 
in early stages of case does not con¬ 
stitute ground for challenging his 
impartiality at trial.—Oregon Ship- 
hullding Corporation v. National La¬ 
bor Relations Board, D.C.Or., 49 P. 
Supp. 386. 

Ordering accused held on perjury 
charge 

A judge is not disqualified to try 
one charged with perjury by hav¬ 
ing, on request of the prosecuting at¬ 
torney, ordered him held until the 
charge could be preferred.—State v. 
Brownfield, 73 P. 925, 67 Kan. -627. 
Prompt overruling of objection 
Pact that judge promptly over¬ 
ruled defendant’s objection to indict¬ 
ment in view of numerous court de¬ 
cisions holding against defendant’s 
contention, and did not take defend¬ 
ant’s motion under advisement, did 
not show that the judge was preju¬ 
diced against defendant.—U. S. v. 
Gormly, C.C.AWis., 136 F.2d 227, 
certiorari denied Gormly v. TJ. S., 
S.Ct. 60, 320 U.S. 753, 88 L.Ed. 
448, rehearing denied 64 S.Ct. 199, 
320 U.S. 813, 88 L.Ed. 491. 

Refusal to allow view of premises 
The judge’s refusal to allow jury 
to be taken to view land which was 
subject of suit did not establish per¬ 
sonal prejudice of the judge.—^U. S. 
V. 16,000 Acres of Land, More or 
Less, in LaBette County, Elan., D.C. 
Kan., 49 F.Supp. 645. 

Contiuuauce or dismissal; showing 
of irritation 

Denial of continuance, or dismissal 
of a cause of action, coupled with a 
showing of irritation of judge at 
time of entry of orders denying con¬ 
tinuance and dismissing action, held 
not sufllcient to establish personal 
bias.—Refior v. Lansing Drop Forge 
Co., C.C.AMich., 124 P,2d 440, cer¬ 
tiorari denied 62 S.Ct. 1047, 316 U.S. 
671, 86 L.Ed. 1746. 

83. U.S.—Sacramento Suburban 

Fruit Lands Co. v. Tatham, C.C.A. 
Cal., 40 F.2d 894, certiorari denied 
Tatham v. Sacramento Suburban 
Fruit Lands Co., 61 S.Ct 79, 282 
U.S, 874, 75 L.Ed. 772. 
pla.—Suarez v. State, 115 So. 519, 
95 Fla. 42. 

Kan.—Corpus Juris quoted ia Shel¬ 
don V. Board of Education of City 


of Lawrence, 4 P.2d 430, 433. 134 
Kan. 135. 

Ky.—Bell v. Holdbrook, 187 S.TV.2d 
433, 299 Ky. 843—^Noe v. Common¬ 
wealth. 103 S.W.2d 104, 267 Ky. 
607. 

N.J.—Ex parte Hague, 143 A. 836, 
103 N.J.Eq. 505. 

N.Y.—People v. Prior, 52 N.T.S.2d 
174, 183 Misc. 430, reversed on oth¬ 
er grounds 54 N.Y.S.2d 150, 268 
App.Div. 717, affirmed 63 N.R2d 
8, 294 N.Y. 405, motion denied 62 
N.E.2d 710, 294 N.Y. 975. 

Okl.—Wacoche v. Moss, 288 P. 955, 
143 Okl. 2SS. 

Vt.—Leonard v. Willcox, 142 A. 762, 
101 Vt 195. 

33 C.J. p 1001 note 79. p 1002 note 
93. 

Findings based on inadmissible evi- 
deuce 

Error of a judge in basing findings 
of fact on inadmissible evidence will 
not support a charge of disqualifica¬ 
tion for bias or prejudice.—Pish- 
baugh V, Fishbaugh, 101 P.2d 1084, 
15 Cal.2d 445—Kreling v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 146 P.2d 935, 63 Cal.App.2d 353. 
Selection of grand jurors 
Acts of trial judge respecting se¬ 
lection of grand jurors, even if suffi¬ 
cient to support challenge to array 
of grand jurors or assignment of er¬ 
ror, is no basis for charge of inter¬ 
est or bias.—State v. Bolitho, 136 A 
164, 103 N.J.Law 246, affirmed 146 A. 
927, 104 N.J.Law 446. 

64. Cal.—McEwin v. Occidental Life 
Ins. Co., 155 P. 86, 172 Cal. 6. 

Kan.—Corpus Juris quoted in Shel¬ 
don V. Board of Education of City 
of Lawrence, 4 P.2d 430, 433, 134 
Kan. 135. 

N.J.—^Ex parte Hague, 143 A 836, 103 
N.J.Eq. 505. 

Vt.—Leonard v. Willcox, 142 A 762, 
101 Vt. 195. 

65. Cal.—McEwen v. Occidental 
Life Ins. Co., 165 P. 86, 172 Cal. 
6 . 

Kan.—Corpus Juris quoted in Shel¬ 
don V. Board of Education of City 
of Lawrence, 4 P.2d 430, 433, 134 
Kan. 13'o. 

N.J.—Bx parte Hague, 143 A 836, 
103 N.J.Eq. 605. 

66. U.S.—Refior v. Lansing Drop 
Forge Co., C.C.AMich., 124 F.2d 

1063 


440, certiorari denied 62 S.Ct. 1047, 
316 U.S. 671, 86 L.Ed. 1745—Ryan 

V. U. S., C.aA.Mo., 99 F.2d SS4, 
certiorari denied 59 S.Ct. 4S4, 306 

U. S. 635, S3 L.Ed. 1037, rehearing 
denied 59 S.Ct. 5S6, 306 U.S. 668, S3 
L.Ed. 1063—Sanders v. Allen, D.C. 
Cal., 58 F.Supp. 417. 

Cal.—McEwen v. Occidental Life Ins. 
Co., 155 P. 83. 172 Cal. 6—Kreling 

V. Superior Court in and for Los 
Angeles County, 146 P.2d 935, *63 
Cal.App.2d 353. 

Kan.—Corpus Juris quoted In Shel¬ 
don V. Board of Education of City 
of Lawrence, 4 P.2d 430, 433, 134 
Kan. 135. 

N.J.—Ex parte Hague 143 A 836, 103 
N.J.Eq. 503. 

67. Neb.—Chicago, B. & Q. R. Co. v. 
Kellogg, 74 N.W. 403, 54 Neb. 138. 

68. Mont—State ex rel. Hall v. Nie- 
woehner, 155 P.2d 205. 

69. Mass.—Berlandi v. Common¬ 
wealth, 50 N.E.2d 210, 314 Mass. 
424. 

70. Ky.—French v. Commonwealth, 
97 S.W. 427, 30 Ky.L. 98, followed 
in Feltner v. Commonwealth, 97 S. 

W. 433, 30 Ky.L. 107. 

La.—City of Gretna v. Rossner, 97 
So. 33-5, 154 La. 117. 

Mass.—Berlandi v. Commonwealth, 
50 N.E.2d 210, 314 Mass. 424— 
Blankenburg v. Commonwealth, 
172 N.E. 209, 272 Mass. 25, 73 A 
L.R. 808, certiorari denied 51 S.Ct 
344, 283 U.S. 819, 75 L.Ed. 1435. 
Change of venue or judge in con¬ 
tempt proceedings generally see 
Contempt § 66. 

Knowledge of elements of contempt 
Fact that justice had knowledge 
of elements of contempts that oc¬ 
curred in his presence and was en¬ 
titled to use such knowledge in de¬ 
ciding resulting criminal contempt 
cases did not render him lacking in 
Impartiality, but rendered it fitting 
that he, and not some other judge, 
should hear cases.—Berlandi v. 
Commonwealth, 60 N.E.2d 210, 314 
Mass. 424. 

71. Mass.—Berlandi v. Common¬ 
wealth, supra. 

N.Y.—^Hyman Goldman Plumbing & 
Heating Corporation v. Nesbit, 279 
N.Y.S. 738, 244 App.Div. 31L 
33 C.J. p 1002 note 8. 
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v 2 iS involved in the initiation of the contempt pro- 
:eeding;'^2 and some statutes providing for the dis¬ 
qualification of a judge for bias and prejudice have 
)een held not applicable to contempt proceedings.^^ 
ilowever, under some circumstances, a judge may 
DC disqualified on the ground of bias and prejudice 
From sitting in contempt proceedings,74 and it has 
been said to be the better practice to call on some 
judge whose honor or integrity has not been at¬ 
tacked, or whose rulings have not been contemptu¬ 
ously treated, especially in cases of constructive 
contempt.75 In jurisdictions where it is held that 
a judge has no inherent right to punish a construc¬ 
tive contempt predicated on acts done outside of 
the presence of the court, it has been held that the 
legislature may authorize a change of judges for 
prejudice in a proceeding to punish for such con¬ 
tempt and, under statutes of this nature, when 
prejudice exists, the judge is disqualified and on 
proper showing the moving party is entitled to a 
change of judges.77 

§ 83. Acting as Counsel or Other Participa¬ 
tion in Cause 

a. Judge as counsel or former counsel 


b. Judge as witness 

c. Review of own decision 

d. Other participation in cause 

a. Judge as Counsel or Former Counsel 

(1) In general 

(2) Nature and extent of disqualification 

(3) In criminal cases 

(1) In General 

In general, one who has been of counsel In a case 
may not act as Judge thereof. 

It has generally been held, frequently by virtue 
of constitutional or statutory provision, that it is 
improper for a judge to sit in a case or cause pend¬ 
ing before him in which he has been of counsel,78 
and that on that ground he is privileged to retire 
from the bench.78 While in some jurisdictions it 
has been held that a judge is disqualified by reason 
of having been of counsel, even though there is no 
statute on the subject,80 it is generally held that, 
in the absence of statute, a judge is not disqualified 
by reason of having been of counsel in a case or 
cause pending before him,81 especially where he has 
taken no active part in the case or advised with re- 


72. Mont—State ex rel. Hall v. Nie- 
woehner, 155 P.2d 205. 

Okl.—Dancy v. Owens, 258 P. 879, 
12S Okl. 37—State v. Owens, 256 
P. 704, 125 Okl. 66, 52 A.D.R. 1270. 

73. Mont.—State ex reL Moser v. 
District Court of Ninth Judicial 
Dist. in and for Pondera County, 
151 P.2d 1002—State ex rel. Tague 
V. District Court of First Judicial 
Dist. in and for Broadwater Coun¬ 
ty, 47 P.2d 649, 100 Mont 383— 
Brindjonc v. Brindjonc, 31 P.2d 
725, 96 Mont 4S1. 

Wyo.—Tucker v. State, 251 P. 480, 
35 Wyo. 430. 

74. Okl,—State v. Martin, 256 P. 
681, 125 Okl. 24. 

75- Tex.—Ex parte Pease, 57 S.W.2d 
575, 123 Tex.Cr. 43. 

Xibel 

(1) A judge who is the subject 
of a libel is not by reason thereof 
disqualified to try and punish the 
person publishing it for a contempt 
of court.—Myers v. State, 22 N.B, 
43, *46 Ohio St. 473, 15 Ain.S.R. 638. 

(2) However, it Is the better 
practice to transfer the case.—In re 
Dingley, 148 N.W, 218, 182 Mich. 44. 

76, Wash.—State v. King County 
Super. Ct, 138 P. 291, '77 Wash. 
631. 

33 O.J. p 1002 note 12. 

77. Wash.—State v. Grady, 199 P. 

980, 116 Wash. 539—State v. King 
County Super. Ct., 139 P. 291, 77 
Wash. 631. . 


78. Ga—^Murray County v. Picker¬ 
ing, 23 S.B.2d 436, 195 Ga 182— 
Corpus Juris cited in. Smith v. 
Queen Ina Co. of America 153 
S.E. 785, 789, 41 GaApp. 587. 
Hawaii.—In re American Sugar Co., 
29 Hawaii 438—^Henry Waterhouse 
Trust Co. V. Treadway, 29 Hawaii 
256—Bertelmann v. Lucas, 27 Ha¬ 
waii 637. 

Ky.—^Ledford v. Hubbard, 33 S.W.2d 
345, 238 Ky. 373. 

Me.—^Norton v. Inhabitants of Fay¬ 
ette, 188 A. 281, 134 Me. 468. 
N.H.—Tuftonboro v. Willard, 197 A. 
404, 89 N.H. 253. 

N.Y,—In re Robertson's Will, 29 N. 

Y.S.2d 833, 17-S Misc. 819. 

Okl.—Smith v. Bogart, 107 P.2d 173, 
188 Okl. 176. 

Or,—In re Rights to Use of Waters 
of Owyhee River and its Tribu¬ 
taries, 1 P.2d 1097, 137 Or. 243. 
S.D.—^In re Eckhoff's Estate, 251 N. 

W. 892, 62 S.D. 110. 

Tex,—^Kalklosh v. Bunting, 88 S.W. 

389, 40 Tex,Civ.App. 233. 

33 C.J, p 1002 note 16, p 1003 note 22. 

"Cause or matter” defined. 

Word “cause** in statute disquali¬ 
fying judge from sitting in any 
cause in which he has been of coun¬ 
sel includes subject matter before 
litigation begins, 

Ga.—Smith v. Queen Ins. Co. of 
America, 153 S.E. 785, 41 Ga.App. 

S37. 


N.Y.—^Keeffe v. Third Nat. Bank, 69 
N.B. 593. 177 N.Y. 305, 310. 

11 C.J. p 37 note 85 [h] (5). 
Confirmation of judicial sale 
A judge is disqualified from mak¬ 
ing an order confirming a judicial 
sale in an action which he com¬ 
menced and prosecuted to judgment 
as plaintiff’s attorney,—Harrington 
V. Hyes Co., 116 N.W. 773, 81 Neb. 
231, 129 Am.S.R. 680. 

& 80 using himself 

Judge of reviewing court was jus¬ 
tified in recusing himself on motives 
of propriety, where he had represent¬ 
ed defendant in previous suit against 
codefendant.—^Marshbum ▼. Stew¬ 
art, Tex.Civ.App., 295 S.W. 879. 

79. U.S.—Ex parte N. K. Pairbank 

Co., D.C.Ala., 194 P. 978. 

SO. Pla.—State v. Hocker, 15 So. 
581, 34 Pla. 25, 25 L.R.A, 114— 
Tampa -St. Ry. & Power Co. v. 
Tampa Suburban R. Co., 11 So. 
562, 30 Pla. 595, 17 D.R.A, 691. 

81. Kan.—Corpus Juris cited in 
.®tna Ins. Co. v. Travers, 259 P. 
1068, 1070, 124 Kan. 350, certiorari 
denied .®tna Ins, Co. v. Baker, 48 
S.Ct. 321, 276 U.S. 628, 72 L.Ed. 
740, and amendment of judgment 
denied .®tna Ins. Co. v. Travis, 285 
P. 522, 130 Kan. 2—Corpus Juris 
quoted in Board of Com’rs of Bar¬ 
ber Coupty V. Lake State Bank, 
2*54 P. 401, 403, 123 Kan. 10, re¬ 
heard 260 P. 830, 124 Kan. 3T2. 

33 C.J. p 1003 note 19. 
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spect to the questions involved therein.82 A dis¬ 
qualifying statute operates as to all cases, whether 
arising before or after its passage,but ordinarily 
has reference to cases only in which the judge par¬ 
ticipated before entering on his duties,^^ and should 
not be enlarged by construction.^^ 

(2) Nature and Extent of Disqualification 

The disqualification of a Judge as counsel or former 
counsel to a party Is limited to parties with whom he 
has been In an attorney and client relationship and to 
cases with respect to which he has acted as counsel. 

The disqualification by reason of having been of 
counsel is based on considerations of supposed bias, 
partiality, or prejudice, arising from the relationship 
of client and attorney, which may reasonably be 
presumed might influence the action of the judge.^® 
Hence it may exist independently of family rela- 
tionshipS7 or pecuniary interest in the result and 
the fact that an attorney, consulted as such, charges 
no fee for his services does not alter the rule as to 
his disqualification to sit in the case.^S 

In order to disqualify a judge on the ground of 
having been of counsel in the case the relation of 
attorney and client must have existed.^0 Thus he 
is not disqualified by mere casual expressions of 


opinion concerning a case in which he was never 
employed and if his name appears by mistake, 
and he never was interested in the case and had no 
connection therewith, he is not disqualified.^^ When 
once the relationship of client and attorney is es¬ 
tablished, however, it continues to disqualify the 
judge.23 The disqualification is not limited to cas¬ 
es actually pending at the time when services of 
counsel were invoked,^^ but extends to other cases 
between the same parties involving substantially the 
same facts and issues.^5 Hence it is immaterial 
that his connection with the case has been severed^® 
and that his fee has been paid.97 It has been held 
that, although the judge was counsel in only a part 
of the matters involved, he should surrender juris¬ 
diction of the entire controversy.^^ 

A judge is not disqualified, on the ground of 
having been of counsel, from attending to mere 
matters of procedure nor is he disqualified by 
having been counsel of a person who is interested, 
or whose estate is involved, where he was never 
consulted relative to the particular matters which 
are the subject of the cause or proceeding before 
him.i If there is a material difference between 
the two causes in parties^ or issues^ he is not dis- 


82. Hawaii.—Love v. Love, 17 Ha¬ 
waii 194. 

Kan.— Corpus Juris quoted in Board 
of Com'rs of Barber County v. 
Lake State Bank, 254 P. 401, 403, 

123 Kan. 10. reheard 2-60 P, 630, 

124 Kan. 372. 

83. Mich.—People v. Saginaw Cir. 
Ct., 26 Mich. 342. 

84. Ark.—Bledsoe v. State, 197 S.W. 
17, 130 Ark. 122. 

33 C.J. p 1003 note 24. 

85. Neb.—Hamilton County v. Au¬ 
rora Nat. Bank, 131 N.W. 221, 89 
Neb. 256. 

N.Y.—Davis v. Seaward, 146 N.Y.S. 
981, 85 Misc. 210, affirmed 156 N. 
Y.S. 242. 171 App.Div. 963. fol¬ 
lowed in Seaward v. Tasker, 156 
N.Y.S. 243. 

86 . Tenn.—Chumbley v. People’s 
Bank & Trust Co., 57 S.W.2d 787, 
165 Tenn. 655. 

33 C.J. p 1003 note 26. 

87. Hawaii.—Notley v. Brown, 17 
Hawaii 393. 

Tex.—Neweome v. Light, 68 Tex. 141, 
44 Am.R. 604. 

88 . Hawaii.—Notley v. Brown, 17 
Hawaii 393. 

Tex.—Neweome v. Light, 58 Tex. 
141, 44 Am.R. 604. 

89. Ga.— Corpus Juris cited in 

Smith V. Queen Ins. Co. of Amer¬ 
ica, 163 S.E. 785, 788, 41 Ga.App. 
687. 

33 C.J. p 1003 note 29., 


90- Tex.—Stepp v. State, 109 S.W. 

1093, 53 Tex.Cr. 158. 

33 C.J. p 1004 note 54. 

91. Tex.—Lee v. Heuman, 32 S.W. 
93, 10 Tex.Civ,App. 666. 

92. Tex.—Ft. Worth & D. C. R. Co. 
V. Mackney, 18 S.W. 949, 83 Tex. 
410. 

93. Tex.—^Woody v. State, Cr., 69 
S.W. 155. 

94. Tex.—Slaven v, Wheeler, 58 
Tex, 23. 

95. Ky.—Corpus Juris cited in Led¬ 
ford V. Hubbard, 33 S.W.2d 345, 
346, 236 Ky. 373. 

33 C.J. p 1003 note 32. 

96. N.Y,—Darling v. Pierce, 15 Hun 
542. 

Tenn.—Corpus Juris cited in Chumb-. 
ley V. People’s Bank & Trust Co., 
57 S.W.2d 787, 788, 165 Tenn. 655. 
97- N.Y.—Darling v. Pierce, 15 Hun 
542. 

93. Ga,—Smith v. Queen Ins. Co. of 
America, 153 S.E. 786, 41 Ga.App. 
587. 

Mo,—State v. Gray, 72 S.W. 1081, 100 
Mo.App. 98. 

99. Ga.—^Head v. Waldrup, 29 S.E. 

2d 561, 197 Ga. 500. 

Philippine.—Jurado v. Hongkong & 
Shanghai Banking Gorp., 1 Philip¬ 
pine 395. 

Entry of judgment 
U.S.—Borough of Hasbrouck 

Heights, N. J., v. Agrios, D.C.NhJ., 
10 F.Supp. 371. 
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OkL—First Nat Bank v. Southwest¬ 
ern Surety Ins. Co., 219 P. 690, 
95 Okl. 259. 

1. Cal.—Litten v. Warren, 54 P.2d 
39, 11 CaLApp.2d 635. 

N.H.—Tuf ton boro v. Willard, 197 A. 
404, 89 N.H. 253. 

Okl.—Harjo v. qhilcoat, 294 P. 119, 
146 Okl. 62. 

Pa.—Commonwealth v. Small, 81 Pa. 
Super. 600. 

Tex.—Albright v. Hoyt, Clv.App., 57 
S.W.2d 343, error refused—King v. 
Sieber, Civ.App., 50 S.W.2d 473— 
Ex parte Largent, 1-62 S.W.2d 419, 
144 T€X.Cr. 592, certiorari denied 
Largent v. Reeves, 63 S.Ct 72, 
>317 U.S. 668, 87 L.Ed. 536, rehear¬ 
ing denied 63 S.Ct 443, 317 U.S. 
713, S7 L.Ed, 568. 

33 C.J. p 1003 note 39. 

2. Tex.—In re Hersey’s Guardian¬ 
ship, Civ.App., 93 S.W.2d 810, set' 
aside on other grounds Holland v. 
Bailey. 127 S.W.2d 446, 133 Tex. 
150—Marshburn v. Stewart, Civ. 
App., 295 S.W. 679—Ruth v. Car¬ 
ter-Kelly Lumber Co., Civ.App., 
286 S.W. 905. 

33 C.J. p 1004 note 40. 

Where his client has been dis¬ 
charged by the appellate court and is 
no longer a party, the judge is not 
necessarily disqualified.—^Bryan v. 
Austin, 10 La.Ann. 612. 


3. fiaL—^Reeve v. Jahn, 70. P.2d $10, 
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qualified, although he may be disqualified if he is 
under a general retainer even though the retainer 
did not involve the issues in the pending litigation.^ 
A judge is not disqualified from hearing a case 
merely because it has grown out of a previous case 
in which he has acted as counsels where the judg¬ 
ment in the first case is incidentally involved in the 
second case,^ where the second case is in aid of the 
judgment in the first case,"^ or where the first case 
involved some of the issues raised in the second.^ 
The facts that a judge may have prepared, as an 
attorney at law, a contract \vhich is involved in the 
pending case,9 or may have given an opinion as an 
attorney in favor of one of the parties,^® does not 
necessarily render the judge disqualified. The fact 
that a judge gave advice from the bench to one of 
the parties in the case before him will not disqualify 
him as of counsel in the case and the making of 
an assignment is not an ‘‘action at law*’ within the 
prohibition of a statute against county judges giv¬ 
ing advice or assistance in such matters, and an as¬ 
signment is not vitiated by the fact that the county 
judge drew the assignment papers.^^ 

A judge who has acted as counsel in the appoint¬ 
ment of a guardian^S or a receiver^^ is not neces¬ 
sarily disqualified from acting in other matters re¬ 
lating to the estate; thus he is not disqualified from 
acting in matters relating to the settlement of their 
accounts.is Moreover, a judge who, as attorney, 
has secured the appointment of a receiver is not 
disqualified from hearing a case subsequently 


brought by the receiver.^® A probate judge, how¬ 
ever, is disqualified to act on the administration of 
an estate where he has acted as attorney and coun¬ 
selor for the executor, whose accounts include pay¬ 
ments made to him.^^ 

Member or employee of firm. It has been held 
that a judge will be disqualified under the above 
rule even though he was only a member of the firm 
that had been retained as attorney or counsel in the 
case,IS and he did not actively engage in the man¬ 
agement thereof, the suit or action being in charge 
of another member of the firm,^® or although he 
did not receive any compensation but it has also 
been held that he is not disqualified by having been 
a member of a firm that represents as counsel the 
party in the litigation if he did not actively engage 
in the matter pending .22 Under the rule that a 
judge is not disqualified from hearing a case mere¬ 
ly because it has grown out of a previous case in 
which he has acted as counsel, if the judge did not 
actively engage in the management of the suit con¬ 
ducted by another member of his firm, he is not 
disqualified to act in another case tending to enforce 
the original judgment, the validity of which is not 
questioned.22 a judge has been held not to be dis¬ 
qualified by the fact that he was employed by the 
firm which represented a party in the case before 
him, where he had never been of counsel in the case, 
was not a member of the firm, and had no interest 
in the case.^^ 

Judge as forwarding attorney, A judge who, on 


9 Cal.2d 244 — Vilardo v. Sacramen- 1 
to County, 129 P.2d 165, 54 Cal. ! 
App.2d 413. 

Mass.—Beauregard v. Dailey, 1 N.E. 

2d 4SI, 294 Mass. 315. 

33 C.J. p 1004 note 41, 

4. Mass.—Beauregard v. Dailey, su¬ 
pra. 

5. U.S.—The Richmond, C.C.La., 9 
F 863 

Idaho.—Stevens v. Hall, 69 P. 2S2, 8 
Idaho 549. 

e. Idaho.—Stevens v. Hall, supra. 

33 C.J. p 1004 note 43. 

7. N.T.—Keeffe v. Syracuse Third 
Nat Bank, 69 N.E. 593, 177 N.Y. 
305. 

SL Cal.—Cleghom v, Cleghom, 5 P. 

516, 66 Cal. 309. 

33 C.J. p 1004 note 47. 

9. Ga.—Carson v. Blair, 121 S.E. 

517, 31 Ga.App. 60—Luke v. Batts, 
76 S.E. 165, 11 Ga.App. 783. 

10. Pa.—Bank of North America v. 
Fitzsimmons, 2 Binn. 454. 

11 . Tex.—Burguieres v. Farrell, 
Civ.App., 85 S,W.2d 952, error dis¬ 
missed 87 S.W.2d 463, 126 Tex. 
209. 


12. Wis.—Hammel v. Schuster, 27 
N.W. 620, 65 Wis. 669. 

13. Hawaii,—In re Hitchcock, 20 
Hawaii o53* 

Okl.—Title Guaranty & Surety Co. v. 
Slinker, 128 P. 696, 35 Okl. 128, fol¬ 
lowed in 128 P. 698, 35 Okl. 153. 

14. Ga.—Conyers v. Ford, 36 S.E. 
947, 111 Ga. 754. 

15. Hawaii.—^In re Hitchcock, 20 
Hawaii 553. 

Okl.—Title Guaranty, etc., Co. v. 
Slinker, 128 P. 696, 35 Okl. 128, fol¬ 
lowed in 128 P, 698, 35 Okl. 153. 

16. Ga.—Conyers v. Ford, 36 S.E. 
947, 111 Ga. 754. 

17- N.Y.—^Wigand v. Dejonge, 3 
Abb.N.Cas. 260. 

18. Hawaii.—^Anderson v. W. G. 
Rawley Co., 27 Hawaii —Magoon 
V. Lordyoung Engineering Co., 
Ltd,, 22 Hawaii 245. 

Surrogate’s law partner 
I Neither surrogate nor his law 
partner is authorized to practice law 
in surrogate’s court of which sur- 
1 rogate is judge, so that petition lor 
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probate of will drawn by him and 
authorization of issuance of letters 
testamentary to him and such part¬ 
ner as proponents’ attorneys must be 
denied and letters issued to them by 
clerk revoked.—In re Robertson’s 
Will, 29 N.Y.S.2d 833, 176 Misc. 819. 

19. Fla.—State v. Hocker, 15 So. 
581, 34 Fla. 25, 25 L.R.A. 114. 

Ga.—^East Rome Town Co. v. Coth¬ 
ran, 8 S.E. 737, 81 Ga, 359. 

20. Hawaii.—^Magoon v. Lordyoung 
Engineering Co., Ltd., 22 Hawaii 
245. 

N.Y.—^Davis v. Seaward, 146 N.Y.S. 
981, 85 Misc. 210, affirmed 156 N. 
Y.S. 242, 171 App.Div. 963. 

21. Fla.—State v. Hocker, 15 So. 
•581, 34 Fla, 25, 25 L.R.A. 114. 

33 C.J. p 1004 note 60. 

22. Wash.—Fortson Shingle Co. v. 
Skagland, 137 P. 304, 77 Wash. 8. 

23. N.Y.—^Keeffe v. Syracuse Third 
Nat Bank, 69 N.E. 593, 177 N.Y. 
305. 

24. Tex.—^Merchants’ Nat Bank of 
Brownsville v. Cross, Civ.App., 283 

aw. 666. 
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being consulted on a case, sends the client to an at¬ 
torney, in the belief that he would be entitled to 
part of the fees to be obtained by the attorney whom 
he had recommended, is disqualified to act on the 
case, although he finally waives his right to any 
part of the fees.26 

(3) In Criminal Cases 

The rule disquarifying a Judge who Is or has been 
counsel to a party applies to criminal cases, and a Judge 
who participated in the preparation of the prosecution 
has been held to be disqualified. 

The rule disqualifying a judge who is or has been 
counsel to a party has been held to apply to crim¬ 
inal as well as to civil cases.27 Accordingly one 
who has been actively engaged in any way in the 
prosecution of one accused of crime is disqualified 
from sitting as judge.28 A judge who while prose¬ 
cuting attorney actively participated in the prepara¬ 
tion of a criminal case has been held disqualified to 
try it;29 and the rule applies to one who has been 
of counsel in the case for the state.^o On the oth¬ 
er hand, in order to disqualify a judge from pre¬ 
siding at a criminal trial on the ground of having 
been of counsel for the prosecution, he must have 
participated in the preparation of the case;2i oth¬ 
erwise he is not disqualified.22 

The mere fact that the judge had been prosecut¬ 
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ing attorney between the filing of the complaint and 
the trial does not necessarily disqualify him nor 
will the fact that he was prosecuting attorney at 
the time of the commission of the offense disqualify 
him,34 even though he had declared, when informed 
that the crime had been committed, that he would 
prosecute the case as best he could.25 The fact that 
the judge had been of counsel in other prosecutions 
against accused for violating the same law has been 
held not to disqualify him from sitting.26 Follow¬ 
ing the rule that, in order to disqualify, the rela¬ 
tion of attorney and client must have existed, con¬ 
sidered supra subdivision a (2) of this section, it has 
been held that a judge is not disqualified by having 
merely proposed to assist in the prosecution for a 
certain fee, which was never agreed to be paid.27 
The disqualification has been held to apply to a 
judge who was acting as counsel to a codefendant 
of the party on trial.^ 2 

Attorney general. In the absence of a statute to 
the contrary, it has been held that an attorney gen¬ 
eral subsequently becoming a judge is not disquali¬ 
fied to sit in an action in w’hich he took part as an 
attorney general,29 particularly where such action 
had been handled by one of his assistants.^^ The 
fact that a judge had been attorney general of the 
state at the time of the criminal trial does not dis- 


25. S.D.—Marker v. Pleeger, 172 N. 
W. 609, 41 S.D. 627. 

26. S.D.—Marker v. Pleeger, supra. 

27. W.Va.—State v. Cottrell, 32 S. 
E. 162, 45 W.Va. 837. 

33 C.J. p 1005 note 66. 

28. La.—State v. Nunez, 85 So. 52, 
147 La. 394. 

33 C.J. p lOO'o note 69. 

Prosecuting attorney 

(1) A judge who was the prose¬ 
cuting attorney at the time of the 
filing of the indictment or informa¬ 
tion is disqualified to try accused.— 
McElroy v. State, 133 P.2d 900, 76 
Okl.Cr. 10. 

(2) In liquor prosecution, where 
county judge had been assistant 
county attorney at time of prior liq¬ 
uor prosecution against same ac¬ 
cused, the county judge was disqual¬ 
ified.—Woodland v. State, Tex.Cr., 
178 S.W.2d 528. 

29. Ark.—Corpus Juris quoted in 
Fisher v. State, 174 S.W.2d 446, 
448, 206 Ark. 177. 

Cal.—^People v. Crappa, 238 P. 731, 
73 Cal.App. 260. 

Ga.—^Kennedy v. State, 142 S.E. 751, 
38 Ga.App. 122. 

Tex.--Koll V. State, 157 S.W.2d 377, 
143 Tex.Cr. 104. 

33 C.J. p 1005 note 70- 


30. Tex.—Patterson v. State, 202 S. 
W. 88, 83 Tex.Cr. 169. 

31. Pla.—Coleman v. Fisher, 66 So. 
290, 68 Fla. 56. 

Signing information or indictment 
A judge who signed information or 
indictment in criminal case while 
serving as prosecuting attorney be¬ 
fore going on bench is disqualified 
to preside at any trial or hearing 
therein under constitutional provi¬ 
sion disqualifying judge to preside 
in trial of cause in which he has 
been of counsel,—Fisher v. State, 174 
S.W.2d 446, 206 Ark. 177. 

32. Fla.—Coleman v. Fisher, 66 So. 
290, 68 Pla. 56. 

Utah.—Musser v. Third Judicial ^ 
Dist. Court of Salt Lake County, 
148 P.2d 802, 10*6 Utah 373. 
Preparation of ordinance for city 
A judge was not disqualified from 
sitting on appeal from conviction of 
violating ordinance, wherein validi¬ 
ty of the ordinance was attacked but 
city was not a party, merely because 
he prepared the ordinance while in 
city attorney's office.—^Ex parte Lar- 
gent, 162 S.W.2d 419, 144 Tex.Cr. 
592, certiorari denied Largent v. 
Reeves, 63 S.Ct 72, 317 U.S. 668, 87 
L.Bd. 536, rehearing denied 63 S.Ct. 
443, 317 U.S. 713, 87 L.Bd. 568. 
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33. Neb.—Barnhart v. State, 177 N. 
W. 820, 104 Neb. 529. 

34. Kan.— Corpus Juris cited In 
iBtna Ins. Co. v. Travers, 259 P. 
1068, 1070, 124 Kan. 350, certiorari 
denied .-Etna Ins. Co. v. Baker, 48 
S.Ct. 321, 276 U.S. 628, 72 L.Ed. 
740, and amendment of judgment 
denied -®tna Ins. Co. v. Travis, 285 
P. 522, 130 Kan. 2. 

33 C.J, p lOOo note 73. 

35. Ky.—^Hargis v. Commonwealth, 
123 S.W. 239, 135 Ky. 578. 

38. Tex.—Tringle v. State, 127 S.W. 
1060, 59 Tex.Cr. 257. 

37. Tex.—Baines v. State, 66 S.W. 
847, 43 Tex.Cr. 490. 

38. Tex.—Parrish v. State, 75 S.W. 
2d 262, 127 Tex.Cr. 138. 

39. Kan.—^Board of Com’rs of Bar¬ 
ber County V. Lake State Bank, 254 
P. 401, 123 Kan. 10, reheard 260 P. 
630, 124 Kan. 372. - 

40. Kan.—State ex rel. Mitchell v. 
Sage Stores Co., 143 P.2d 652, 1*57 
Kan. 622, affirmed 65 S.Ct. 9, 323 
U.S. 32, 89 L.Ed. 25—.SItna Ins. 
Co. V. Travis, 259 P. 1068, 124 Kan. 
350, certiorari denied .SBtna Ins. 
Co. V. Baker, 48 S.Ct 321, 276 U. 
S. 628, 72 L.Bd. 740, and amend¬ 
ment of judgment denied .Btna 
Ins. Co. V. Travis, 286 P, 522, 130 
Kan. 2. 
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qualify him from sitting at the reviewal of the case 
in the appellate court, he not having participated 
in the trial.^i 

Counsel in clz'll proceedings. Ordinarily a judge 
is not disqualified to sit in a criminal prosecution 
by reason of the fact that he had been of counsel in 
civil matters involved in the prosecution 2 but it 
has also been held that a judge who has been con¬ 
sulted on the civil remedy, the basic matter of 
which is the same as in the criminal prosecution, is 
disqualified to sit in the latter.'^S A judge has 
been held not to be disqualified from acting in a 
criminal case because he is attorney for plaintiff in 
a civil action against accused pending in another 
court.^^ 

b. Judge as Witness 

A trial judge should not preside In a case In which he 
is a nnaterial and necessary witness. 

While as a general rule the judge before whom a 
case is being tried is not a competent witness there¬ 
in, as discussed in the CJ.S. title Witnesses § 105, 
also 70 CJ. p ISO note 22-p 181 note 28, and a trial 
judge should not preside in a case in which he is 
a material and necessary witness,^^ yet he will not 
be deprived of his jurisdiction merely because he 
himself is cognizant of the facts and the mere 
fact that a judge may possibly be a witness in a 
case does not necessarily disqualify him from pre¬ 
siding in the trial of such case,^7 especially where 
the statutes provide that the judge is a competent 
witness to either party in any case tried before 


him.'*^ The fact that the judge may be called as 
a material witness in the case may be ground for 
a change of venue, as discussed in the CJ.S. title 
Venue § 142, also 67 C.J. p 153 notes 56-58. 

A judge will not be deprived of his jurisdiction 
merely because he is a material and necessary wit¬ 
ness, when his failure to testify will not involve a 
complete denial of justice nor is he ousted of ju¬ 
risdiction by merely being named as a witness in 
papers filed in the cause,or even by having the 
witness’ oath administered to him.^i If a judge 
refuses to disqualify himself on the ground that he 
might be a material witness, and subsequently tes¬ 
tifies in the cause, his testimony being material, his 
action may be reversible error.52 

It has been decided that, where the judge has 
testified in the case on a former trial, he is dis¬ 
qualified but the fact that the judge testified 
in a different, although related, proceeding has been 
held not to disqualify him.54 

c. Review of Own Decision 

Under some constitutional and statutory provisions, 
an” appellate Judge Is disqualified from participating in 
the review of a decision made by him in the lower court. 

Under some constitutions and statutes, an appel¬ 
late judge is disqualified from participating in the 
decision of a cause which was determined by him 
in the lower court®® Where there is no provision 
I of law to the contrary, a judge who has presided 
at a trial or a hearing is not thereby disqualified to 


41- Or.—state v. Turnbow, 193 P, 
•4S5. 195 P. 569, 99 Or. 270. 

33 C.J. p 1005 note 75. 

42. Ga.—Fordham v. State, 98 S.E. 
267, 148 Ga. 758. 

33 C.J. p 1005 note 79. 

43. La.—State v. Perkins, 50 So. 
805, 124 La. 947. 

44. Tex,—Meindoo v. State, 147 S. 
W. 235, -es Tex.Cr. 307. 

45. Pa.—Brown v. Bahl, 170 A. 346, 
111 Pa.Super. 598. 

Overruling^ application requesting 
trial judge to disqualify because he 
will be used €ls witness on material 
matter set out in application consti¬ 
tutes error.—Goad v. State, 279 P. 
927, 43 Okl.Cr. 411. 

Materiality and necessity 

(1) Where the calling of a judge 
as a witness Is relied on for his dis¬ 
qualification, materiality and neces¬ 
sity for his testimony must he 
shown.—State ex rel. Hall v. Nie- 
woehner, Mont, 155 P.2d 205. 

(2) Within this rule the term 
"‘material witness" has reference to 
a witness who gives testimony af¬ 


fecting merits of cause and about 
which no other witness might tes¬ 
tify.—^Wingate v. Mach, 157 So. 421, 
117 Fla. 104, 

43. Pa.—corpus Juris quoted in 
Brown v. Bahl, 170 A. 346, 348, 111 
Pa. Super. 598. 

Tex.—^Payne v. State, 249 S.W. 470, 
93 Tex.Cr. 595. 

47. Okl.—Goad v. State, 279 P. 927, 
43 Okl.Cr. 411. 

Pa—Commonwealth v. Musto, 35 A. 
2d 307, 348 Pa. 300—Corpus Juris 
quoted in Brown v. Bahl, 170 A. 
346, 348, 111 Pa.Super. 598. 

33 C.J. p 1011 note 90. 

48. Tenn,—^In re Cameron, 151 S. 
W, 64, 126 Tenn. 614. 

49. Pa—Commonwealth v. Musto, 
35 A.2d 307, 348 Pa 300—Corpus 
Juris quoted in Brown v. Bahl, 170 
A 346, 348, 111 PaSuper. 598. 

33 .C.J. p 1011 note 92. 

50. Me.—^Wills v. Whittier, 45 Me. 
544. 

Tex.—Wilson v. State, 242 S.W. 229, 
92 Tex.Cr. 144. 
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51. Vt.—State v. Bissell, 170 A 102, 
106 Vt 80. 

52. Okl.—Powers v. Cook, 149 P. 
1121, 48 Okl. 43, L.R.A.1915F 766. 

53. Kan.—Burlington Ins. Co. v. 
McLeod, 19 P. 354, 40 Kan. 54. 

54. La—State v. De Bouchel, 137 
So. 858, 173 La 476. 

55. Cat—Scott V. Kenyon, 105 P.2d 

291, 16 Cal.2d 197—Knouse v. 

Nimocks, -66 P.2d 438, 8 Cal.2d 482. 

Hawaii.—^In re Beckley‘s Estate, 31 
Hawaii 150. 

N.J.—In re Hudson County, 144 A. 

169, 106 N.J.Law 62. 

33 C.J. p 1011 note 81. 

Disqualified to “sit or aot” 

Under statute providing that no 
judge before whom cause may have 
been tried or heard shall “sit or act" 
in appellate tribunal on trial or hear¬ 
ing of such cause, quoted term 
means that such disqualified judge 
shall not preside or participate in 
hearing, trial, or determination of 
the appeal or exercise duties of a 
member of the court in particular 
case.—Bracey v. Gray, CaLApp., 162 
P.2d 314. 
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review his judgment or order rendered therein 
and this is true whether such review is sought by 
appeal to a court of which he has become a judge,57 
by suit to vacate it,58 or by a different character of 
action, involving substantially the same facts, and 
issues brought in another court of which he has 
been selected judge.59 However, this practice has 
been condemned ;60 and, although the judge may 
not be legally disqualified, he should be excused 
from so participating, if it can be legally permitted 
so to excuse him.^i 

Where the * constitution confers on a judge the 
right to review his own decisions when he becomes 
a member of an appellate court, acts of the legis¬ 
lature providing otherwise are inoperative.52 

Nature and extent of disqualification. The nature 
and extent of the disqualification of a judge to re¬ 
view his own decision depends on the constitution¬ 
al or statutory provision creating it.®^ Ordinarily 
the disqualification applies only to the identical 
case in which the judge acted in the lower court.®^ 
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Under some provisions a judge is disqualified to 
participate in the trial on appeal of any case in 
which he has as trial judge decided any question 
involved on the appeal.®® It has been held, how¬ 
ever, that the judge who tried the case in the lower 
court may nevertheless participate, as a member of 
the reviewing court, in decisions on preliminary, 
collateral, or interlocutory motions or orders.®® 

d. Other Participation in Cause 

In the absence of bias or prejudice, the participation 
of a judge in previous proceedings in a case does not dis¬ 
qualify him from hearing such case. 

As a general rule, in the absence of bias or prej¬ 
udice, the participation of a judge in previous pro¬ 
ceedings in the case before him, in a manner other 
than that considered supra subdivisions a-c of 
this section, does not disqualify him from hearing 
such case.®7 Thus a judge is not disqualified by 
reason of having presided at a previous hearing or 
trial in which the same subject matter was in¬ 
volved,®® ’especially, according to the decisions on 


56. Tex.—Burguireres v. Farrell, 
CIV.A.PP., S5 S.W.2d 952, error dis¬ 
missed S7 S.W.2d 463, 126 Tex. 209. 

S3 C.J. p 1010 note 74. 

57. Tex.—Beckham v. Rice, 21 S.W. 
3S9, 1 Tex.Civ.App. 2SI. 

33 C.J. p 1010 note 75. 

53. Neb.—Chicago B. & Q. R, Co. v. 

Kellogg. 74 N.W. 403, '54 Neb. 138. 
56. N.D.—Tuttle v. Tuttle, 181 N.W. 
888 , 46 N.D. 79. 

S.D.—Graham v. Selbie, 67 N.W. 831, 
8 S.D. 604. 

60. N.D.—State vf Robinson, 160 N. 
W. 512, 35 N.D. 410. 

33 C.J. p 1010 note 78. 

61. N.B.—State v. Robinson, supra. 
Tex.—Galveston & H. Inv. Co. v. 

Grymes, 63 S.W. 860, 94 Tex, 609, 
motion overruled 64 S.W. 778, 94 
Tex. 609. 

62. N.Y.—Pierce v. Delamater, 1 N. 

T. 17. 

33 C.J. p 1011 note 82. 

63. U.S.—Lee v. U. S., C.C.A,Ga., 91 
F.2d 326, certiorari denied 58 S.Ct 
263, 302 U.S. 745, 82 L.Ed. 576. 

33 C.J. p 1011 note 83. 

64. Md.—State v. Coblentz, 185 A. 
350, 169 Md. 159. 

N.Y.—Philips V. Germania Bank, 13 
N.E. 923, 107 N.Y. 630. 

Appeal from second trial 

Judge who presided at first trial of 
defendants was not disqualified from 
sitting in the court of appeals on 
hearing and decision of appeal from 
second trial, where no ruling or ac¬ 
tion of the judge in respect of the 
first trial was In any way Involved 
on the second appeal. 

U.S.—U. S. V. Perlstein, T26 F.2d 


789, certiorari denied Perlstein v. 

U. S., 62 S.Ct. 1106, 316 U.S. 678, 
86 L.Ed. 1752. 

Tex.—Love v. Gamer, Civ.App., 64 S. 

W.2d 393, error dismissed. 

Issues held different 
U.S.—Lee v. U. S... C.C.A.Ga., 91 P.2d 
326, certiorari denied 58 S.Ct. 263, 
302 U.S. 745, 82 L.Ed. 576. 

65. Wis.—Case v. Hoffman, 74 N.W. 
220, lOO Wis. 314, 44 L.R.A. 728, 
reheard 75 NvW. 945, 100 Wis. 314. 
33 C.J. p 1011 note 8‘5. 

Questions on appeal held different 
U.S.—Delaney v. U. S., 44 S.Ct. 206, 
263 U.S. 586, 68 L.Ed. 462—Tinkoff 

V. U. S., C.C.A.I11., 86 F.2d 868, cer¬ 
tiorari denied 57 S.Ct. 795, 301 U. 
S. 689, 81 D,Ed. 1346, rehearing de¬ 
nied 57 S.Ct 937, 301 U.S. 715, 81 
L.Ed. 1366. 

68, N.J.—In re Hudson County, 144 
A. 169, 106 N.J.Law 62. 

33 C.J. p 1011 note 86. 

67. Assistance in locating witnesses 
Alleged activity of trial judge in 

assisting sheriff to locate missing 
witnesses alleged to have been spir¬ 
ited away by defendants, and his 
other conduct was held not to dis¬ 
qualify him from presiding in con¬ 
tempt case,—^Hendricks v. State, 130 
S.E. 539, 34 Ga.App. 508. 

The membership of assistant Judg¬ 
es on a prison board, or the fact that 
the prisoner was dungeoned as a 
punishment for escape in the ab¬ 
sence of their connection therewith, 
does not disqualify them to try the 
prisoner for the escape.—State v. 
Wright, 69 A. 761, 31 Vt. 281. 

68. Ala,—^Lindsey v. Lindsey, 158 
So. 522, 229 Ala. 573. 
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Ky.—'Lewis V. Petrey, 288 S.W. 755, 
216 Ky. 842. 

La.—State v. Yokum, 99 So. 621, 15'5 
La. 846. 

Miss.—Campbell v. Yazoo & M, V. R. 
Co., 24 So.2d 531. 

Okl.—Sawyer v. State, 119 P.2d 256, 
73 Okl.Cr. 186. 

R.I.—Houghton v. Baillargeon, 167 
A. 115, '53 R.I. 475. 

Utah.—Musser v. Third Judicial 
District Court of Salt Lake Coun¬ 
ty. 148 P.2d 802, 106 Utah 373. 

33 C.J. p 1010 note 67. 

Setting aside verdict does not dis¬ 
qualify judge from further partici¬ 
pation in cause.—Mann v. James, 136 
A 709, 5 N.J.Misc. 406. 

Mistrial , 

A trial judge was not disqualified 
to act in second trial merely because 
he had declared the first trial a mis¬ 
trial.—People V. Greco, 13 N.W.2d 
832, 308 Mich. 314. 

Two hearings 

Judge sitting at hearing on plea of 
not guilty had authority, under as¬ 
signment, to sit at insanity hearing 
after appeal from conviction since by 
statute both hearings constitute but 
one trial.—^People v. Marshall, 289 P. 
629, 209 Cal. 540. 

Conducting grand jury investigation 
Fact that circuit judge conducted 
so-called one-man grand jury and is¬ 
sued the warrant did not disqualify 
judge from holding preliminary ex¬ 
amination to determine whether 
there was probable cause to hold ac¬ 
cused for trial for conspiring to ob¬ 
struct justice.—^People v. Roxbor 
ough, 12 N.W.2d 466, 307 Mich. 575. 
certiorari denied Boxborough t. Peo- 
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the question, where the issues^^ or parties"® 
are different, or where bias or prejudice is not 
shown to exist nor is he disqualified by having 
presided or heard preliminary motions or applica¬ 
tions in the case later coming to him to be heard 
finally on the merits.*^2 Xhe rule is otherwise, how¬ 
ever, w’here bias or prejudice is shown to exist.^2 

A motion to set aside an order, in the court in 
which it was entered, on the alleged ground that 
it w^as improvidently made, may be heard by the 
judge who made it,*^^ although it has also been held 
proper for a judge to disqualify himself in such cir¬ 
cumstances and, in the absence of a showing of 
bias or prejudice, the judge who imposed sentence 
may hear a motion to vacate and correct the sen¬ 
tence.''® A judge is not disqualified to sit in the 
second trial of a cause in cases where the law grants 
to a party a new trialbut in some jurisdictions, 
by force of statute, a judge is disqualified from pre¬ 


48 C.J.S. 

siding on the second trial of a cause in which a new 
trial is granted^® 

Participation in non judicial capacity. The par¬ 
ticipation of the judge in previous proceedings in 
a non judicial capacity has been held not to disqual¬ 
ify him under the statute.''® 

§ 84. Relationship 

A judge may be disqualified to try a case In which 
a party litigant is related to him by consanguinity or 
affinity within certain degrees. 

While there have been some statements to the 
contrary,®® it has ordinarily been held that under 
the common law a judge is not disqualified by mere 
relationship to a party to a cause, being merely priv¬ 
ileged to decline jurisdiction.®^ By force of con¬ 
stitutional or statutory provisions, however, rela¬ 
tionship by affinity or consanguinity between him 
and a party litigant within certain degrees will dis¬ 
qualify a judge,®2 although under some statutes a 
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pie of State of Mich., 63 S.Ct. SO, 323 
U.S. 749, 89 Li.Ed. 600, rehearing de¬ 
nied 65 S.Ct. 127, 323 U.S. S15. 89 
li.Ed. 648—People v. McCrea, 6 N. 
W.2d 489, 303 Mich. 213, certiorari 
denied McCrea v. People of State of 
Michigan, 63 S.Ct 851, 318 U.S. 783, 
87 L.Ed. 1150. 

69. U.S.—Triangle Conduit & Cable 
Co. V. National Electric Products 
Corporation, C.C.A-Del., 125 F.2d 
1008, reversing 38 P.Supp. 533, cer¬ 
tiorari denied National Electric 
Products Corporation v. Triangle 
Conduit & Cable Co., -62 S.Ct 1046, 
316 U.S. 676, 86 U.Ed, 1750, 

Md.—Boggs V. Boggs, 114 A. 474, 138 
Md. 422. 

Utah.—Musser v. Third Judicial Dis¬ 
trict Court of Salt Lake County, 
148 P.2d 802, 106 Utah 373. 

Civil and criminal proceedings 

Judge ordering change of venue In 
criminal case was not disqualified 
from hearing motion to change ven¬ 
ue In civil action.—Dennis v. Mc- 
Knight, 150 S.B. 557, 161 S.Q. 213, 

70. Cal.—Blodgett v, Superior Court 
of Santa Barbara County, 290 P, 
293, 210 Cal. 1, 72 A.L.R. 482. 

71. Ariz.—^Washington v. Arizona, 
52 P.2d 47$, 46 Ariz. 446. 

Ga.—Elder v. Camp, 18 .S.E.2d 622, 
193 Ga. 320. 

Mich.—People v, Chesbro, 2 N.W.2d 
89'5, 300 Mich. 720—People v. But¬ 
ler, 192 N.W. 685, 221 Mich. 626. 

72. Conn.—State v. Hayes, 18 A.2d 
895, 127 Conn. 543. 

Ga.—De Krasner v. Boykin, 186 S.E. 
749, 4 Ga.App. 38. 

N.M.—State v. Cranfill, 282 P. 819, 
34 N.M. 449. 

N.Y.—People v. Silverman, 297 N.T. 

S. 449, 252 App.Div. 149. 

33 C.J. p 1010 note 70. 


Ordering of inquest 

The n^ere fact that a judge ordered 
an inquest to consider a charge 
against accused on application of 
state's attorney and presided there¬ 
at did not, as a matter of law, dis¬ 
qualify the judge from presiding at 
the trial of the cause which was the 
subject of inquiry, in the absence 
of a showing that he was actually 
prejudiced against accused by rea¬ 
son of what occurred.—State v. Jur- 
ras, 122 A. 589, 97 Vt 276. 

73. Pa.—In re Delaware County 
Grand Jury Investigation, Quar. 
Sess,, 31 DeLCo. 5f5. 

S.C.—State v. Atterberry, 133 S.E. 
101, 134 S.C. 392. 

Previous rulings as prejudice gen¬ 
erally see supra § 82. 

Expression of opinion after trial 

(1) Trial judge, concurring in 
verdict of jury without expression 
of opinion of accused's guilt, was 
not disqualified to preside at second 
trial, but, having expressed opinion 
in passing sentence, could not pre¬ 
side at second trial over objection.— 
State V. Atterberry, supra. 

(2) Trial judge was disqualified 
from trying for third time case for 
damages for negligence in operation 
of automobile when, on granting 
new trials therein he declared that 
one of the defendants and some wit¬ 
nesses had committed perjury re¬ 
garding material issue of contribu¬ 
tory negligence, and judge conceded 
that he was still of opinion that 
perjury had been committed.—Chas¬ 
tain V. Superior Court in and for 
Sacramento County, 57 P.2d 982, 14 
Cal.App.2d 97. 

(3) Expression of opinion as 
ground for disqualification gener¬ 
ally see infra § 89. 
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74. U.S.—^Pennsylvania Steel Co. v. 
New York City R. Co., D.C.N.Y., 
221 F. 440. 

75. Colo.—In re Shultz' Estate, 85 
P.2d 736, 103 Colo. 184. 

76. U.S.—Oxman v. U. S., C.C.A. 
Iowa, 148 F.2d 750, 159 A.L.R. 1'55, 
certiorari denied 65 S.Ct. 1569, 325 

U. S. 887, 89 L.Ed. 2001, rehearing 
denied 66 S.Ct. 14, and rehearing 
denied 66 S.Ct. 133. 

77. Ky.—Sessmer v. Common¬ 
wealth, 115 S.W.2d 337, 273 Ky. 40. 

33 C.J. p 1010 note 72. 

78. Conn.—State v. Hartley, 52 A. 
615, 75 Conn. 104. 

33 C.J. p 1010 note 73. 

79. Appraiser 

Ordinary, who acted as appraiser 
before he entered into office, *,was not, 
for that reason, disqualified from 
rendering judgment setting aside a 
year's support.—Waldrop v. Chand¬ 
ler, 118 S.E. 745, 155 Ga. 829. 

80. Ala.—^Ex parte Thompson, 121 
So. 429, 23 Ala.App. 46, certiorari 
denied 121 So. 432, 219 Ala. 139. 

Me.—Bond v. Bond, 141 A. 833, 127 
Me. 117. 

81. Ky.— Corpus Juris cited in Al¬ 
len V. Bach, 26 S.W.2d 43, 45, 233 
Ky. 501. 

N.Y.—^People ex rel. Union Bag & 
Paper Corporation v. Gilbert, 256 
N.Y.S. 442, 143 Misc. 287, affirmed 
260 N.Y.S. 939, 236 App.Div. 873. 
Tenn.— Corpus Juris cited in State 
ex rel. Knox County v. Adair, 184 
S.W.2d 17, 19, 181 Tenn. 665. 

33 C.J. p 1005 note 83. 

82. Ga.—Georgia Power Co. v. 
Watts, 190 S.E. 654, 184 Ga. 135, 
110 A.L.R. 466—Riner v. Flanders, 
159 S.E. 693, 173 Ga. 43—^Dennard 

V. State. 168 S.E. 311, 46 Ga.App. 



48 C.J.S. 


JUDGES 


§ 85 


judge is disqualified only where he is convinced that 
his relationship to a party will sway his judgment, 
and he may not withdraw where he is convinced 
that he will not be swayed thereby.SS Even in the 
absence of express constitutional or statutory dec¬ 
laration, it has been held that the disqualification 
on account of close kinship to one of the parties is 
comprehended under the requirement of a fair and 
impartial trial,and under a provision of a bill of 
rights, that “all courts shall be open and every per¬ 
son, for an injury done him in his lands, goods, 
person or reputation, shall have remedy by due 
course of law, and right and justice administered 
without sale, denial or delay.”S6 

The relationship must be comprehended within 
the degree fixed by law;86 and the degree of dis¬ 
qualifying relationship will not be enlarged.^7 
There is no affinity, within the statute, between 
blood relations of a husband and blood relations of 
a wife,SS affinity being limited to the relationship 
between each one of the married pair with the blood 
relations of the other.Sd The disqualification on the 
ground of affinity is restricted to affinity subsisting 
at the time of the challenge for disqualification,^® 
and, as appears infra § 88, such disqualification may 
in some circumstances be removed. 

Contempt proceedings. In a proceeding for di¬ 


rect contempt, it has been held that no relationship, 
whether by consanguinity or affinity will disqualify 
the judge.® 1 

Criminal cases. The provisions disqualifying a 
judge on the ground of relationship to a party gen¬ 
erally have been held to apply equally to civil and 
criminal trials.®® Relationship to the deceased 
within the prescribed degree has been held to dis¬ 
qualify a judge to try the case of one charged with 
murder of such deceased.®® 

Presu77iption of relaiiofiship behtg beneficial. The 
relationship of a judge to a party in a civil cause 
will be presumed beneficial, and not prejudicial to 
that party and, when the disqualification can be 
and is waived by the opposite party, it affords no 
ground for a new trial.®5 It has been held, how¬ 
ever, that relationship of a judge to accused in a 
criminal case will not be presumed to be beneficial 
to accused, and that the judge may be considered as 
disqualified at the instance of such accused.®® 

§ 85. -To Party or Person Interested 

It has generally been held that it is sufficient to dis¬ 
qualify a judge that he is related to a party or to a per¬ 
son pecuniarily or directly interested In the result of 
the case. 

Although under some statutes a judge may be 
disqualified if he is related to any person interested 


513, transferred, see 168 S.B. 310, 
176 Ga. 361. 

La.—^Kemp v. Hayes, 8 So.2d 357, 
200 La. 505. 

N.T.—Corpus Juris cited in People 
ex rel. Union Bag’ & Paper Cor¬ 
poration V. Gilbert, 256 N.Y.S, 442, 
444, 143 Misc. 287, affirmed 260 N. 
T.S. 939, 236 App.Div. 873. 

Tex.—^Milan v. Williams, 24 S.W.2d 
391, 119 Tex. 60—Woodward v. 
Smith, Civ.App., 253 S.W. 847. 

33 C.J. p 1006 note 85, 

provisions held xnandatory 

Tex.—^Adcock v. State, 172 S.W.2d 
103, 146 Tex.Cr. 84. 

83- U.S.—^In re Fox West Coast 
Theatres, D.C.Cal., 25 F.Supp. 250, 
affirmed, C.C.A., 88 F.2d 212, cer¬ 
tiorari denied Tally v. Fox Film 
Corporation, 57 S.Ct. 944, 301 U. 
S. 710, 81 L.Ed. 1363, rehearing de¬ 
nied 58 S.Ct. 7, 302 U.S. 772, 82 
L.Ed. 698. 

84. Ky.—Commonwealth, by Cooper, 
V. Howard, 102 S.W.2d 18, 267 Ky. 
287—Allen v. Bach, 26 S.W.2d 43, 
233 Ky. 501—Bradley v. Common¬ 
wealth, 291 S.W. 1047, 218 Ky. 
675. 

Ohio.—State v. Marshall, 176 N.E. 
454, 123 Ohio St. 686. 

33 C.J. p 1006 note 86. 


Cousin 

Ky.—^Bradley v. Commonwealth, 291 
S.W. 1047, 218 Ky. 675. 

Hephew 

Ky.—Petrey v. Holliday, 199 S.W. 67, 
178 Ky. 410, 

85. Ky.—^Petrey v. Holliday, supra. 

86. Ga.—^Edison Provision Co. v. Ar¬ 
mour & Co., 179 S.E. 829, 51 Ga. 
App. 213—Carl S. Strickland Co. 
V. Union Banking Co., 157 S.E. 115, 
42 Ga.App. 645, followed in 157 S. 
E. 117, 42 Ga.App. 647. 

Tex.—Irons v. State, 152 S.W.2d 359, 
142 Tex.Cr. '227. 

33 C.J. p 1006 note 88.^ 
determination of degree of consan¬ 
guinity 

The rule of the civil law and not 
of the canon law prevails in deter¬ 
mining degree of consanguinity as 
respects disqualification of judge be¬ 
cause of consanguinity.—^Boyer v. 
Backus, 280 N.W. 756, 282 Mich. 701, 
certiorari denied 59 S.Ct. 147, 305 
U.S. 644, 83 L.Ed. 416, rehearing de¬ 
nied 59 S.Ct. 248, 305 U.S. 674. 83 
L.Ed. 437. 

Relationship held within fourth de¬ 
gree 

Where husband of stockholder of 
plaintiff bank was uncle of judge’s 
wife, and had died before suit, leav¬ 
ing children, judge was related to 
stockholder and her children within 
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fourth degree and disqualified.— 
Parks V. Citizens* Bank of Valdosta, 
150 S.E. 438, 40 Ga.App. 623. 

87. Tenn.—Waterhouse v, Martin, 
Peck 374. 

88 . Miss.—^IklcLendon v. State, 191 
So. 821, 187 Miss. 247. 

Tex.—^Harwell v. Morris, Civ.App., 
143 S.W.2d 809. 

89. Tex—^Harwell v. Morris, supra, 

90. S.C.—^Ehrhardt v. Breeland, 35 
S.E. 537, 57 S.C. 142. 

33 C.J. p 1006 note 90. 

91. Okl.—^Dancy v. Owens, 258 P. 
879, 126 Okl. 37—State v. Owens, 
256 P. 704, 125 Okl. 66, 52 A.L.R. 
1270. 

92. Miss.—^McLendon v. State, 191 
So. 821, 187 Miss. 247. 

Tenn,—State v. Humphreys, 40 S.W. 

2d 405, 163 Tenn. 20. 

Tex—Mims v. State, 15 S.W.2d 628, 
112 TexCr. 176. 

33 C.J. p 1007 note 93. 

93. Tex—^Duncan v. State, 280 S.W. 
216, 103 TexCr. 293. 

94. Ga.—Guthrie v. Peninsular Na¬ 
val Stores Co., 107 S.E, 260, 26 
Ga.App. 458. 

95. Ga.—Guthrie v. Peninsular Na¬ 
val Stores Co., supra, 

96. Ga.—OllifC v. State, 57 S.E. 941, 
1 GkuApp. 553. 
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in the cause,it is generally required that the 
disqualifying relationship be to a “party” to the 
cause.^^ 

While some cases refuse to give a broad con¬ 
struction to the word “party’’ as used in statutes 
defining the disqualification,and confine their 
application to actual parties,^ and do not include ev¬ 
eryone who has a pecuniary interest in the result 
of the suit,2 the word “party” is more commonly 
construed in a broad sense.3 Accordingly it has 
generally been held that the disqualification on ac¬ 
count of kinship is not confined to parties of rec¬ 
ord,^ but includes all persons represented by such 


parties,^ and anyone pecuniarily interested in the 
result,^ or, at least in the case of a criminal pro¬ 
ceeding, directly interested^ 

Nevertheless, in order to disqualify the judge, the 
related person must have a direct or pecuniary in¬ 
terest in the subject matter or result of the case;^ 
and a mere indirect or uncertain interest is insuffi¬ 
cient.® A judge is not disqualified by relationship to 
one having no personal interest in the subject mat¬ 
ter of the proceedings,^® to one who owns an in¬ 
terest in the property which is the subject of the 
suit, but whose interest is not involved,or to one 
whose interest is but general and remote, and such 


97. ^7 interest creating prejudice 
Under such a pro\'islon, It has 
been held that any interest which 
would create or tend to create re¬ 
sentment or prejudice against a par¬ 
ty is sufficient to warrant disqualifi¬ 
cation of the related judge.—^Ville- 
neuva v. State, 173 So. 906, 127 Fla. 
724, 

^ Miss.—Dodd v. Kelly, 65 So. 561, 
107 Miss. 471. 

33 C.J. p 1007 note 98. 

99. Conn.—Casmento v. Barlow 

Bros. Co., 76 A, 361, 83 Conn. ISO. 
1- U.S.—^In re Pcx West Coast The¬ 
atres, D.C.Cal., 25 P.Supp. 250, af¬ 
firmed, C.C.A., 88 F.2d 212, certio¬ 
rari denied Tally v. Fox Film Cor¬ 
poration, 67 S.Ct. 944, 301 U.S. 710, 
81 L.Bd. 1363, rehearing denied 58 

S. Ct. 7, 302 U.S. 772, 82 L.Ed. 598. 
N.T.—Davis v. Seaward, 146 N.Y.S. 

981, 85 Misc. 210, affirmed 156 N. 

T. S. 242, 171 App.Div. 963, 

Vt.—Johnson v. Moore, 196 A. 246, 
109 Vt. 282. 

2 . Conn.—Casmento v. Barlow Bros. 
Co., 76 A, 361, 83 Conn. 180. 

33 C.J. p 1007 note 3. 

3. Ga.—Georgia Power Co. v. Watts, 
190 S.E. 654, 184 Ga. 135, 110 A. 
L.R. 465. 

33 C.J. P 1007 note 99. 

4. Ga.—Georgia Power Co. v. Watts, 
supra—Dennard v. State, 168 S.E. 
311, 46 Ga.App. 513, transferred, 
see 168 S.B. 310, 176 Ga. 361. 

Tex.—^Postal Mut. Indemnity Co. v. 
Ellis, 169 S.W.2d 482, 140 Tex. 
570—Stephenson v. Kirkham, Civ. 
App., 297 S.W. 265. 

33 C.J. p 1007 note 4. 

5. Ind,—State ex rel. Parker v. Vos- 
loh, 64 N.E.2d 650, 222 Ind. 518. 

33 C.J. p 1007 note 4. 

6. Ga.—Georgia Power Co. v. Watts, 
190 S.E. 654. 184 Ga 135, 110 A. 
Ij.R. 465—^Dennard v. State, 168 S. 
B. 311, 46 Ga.App. 513, transferred, 
see 168 S.B. 310, 176 Ga. 361— 
Parks v. Citizens' Bank of Valdos¬ 
ta, 150 S.B. 438, 40 GaA.pp. 623. 

33 C.J. p 1007 note 6. 


Interest of heir In estate is suf¬ 
ficient to disqualify related judge in 
proceeding for supervision of admin¬ 
istration.—State ex rel. Parker v. 
Vosloh, 54 N.E.2d 650, 222 Ind. 518. 

Private relators in quo warranto 
to remove sheriff from office are 
“parties to the suit" within statute 
disqualifying judge when he is re¬ 
lated within third degree to a party 
to suit—Reeves v. State, 267 S.W. 
666, 114 Tex. 296. 

Sureties on bond filed by a party 
have such an interest as will dis¬ 
qualify a judge related to them.— 
Riner v. Flanders, 159 S.B. 693, 173 
Ga. 43—33 C.J. p 1007 note 99 [b]. 

7« Relation to codefendant in civil 
suit 

Judge disqualified by relationship 
to** defendant to try civil suit was 
held disqualified to try criminal pros¬ 
ecution for libel based on allegations 
of petition concerning codefendant. 
—State V. Livaudais, 109 So. 536, 161 
La. 882. 

8. Cal.—^Vilardo v. Sacramento 

County, 129 P.2d 165, 54 Cal.App. 
2d 413. 

Ga.—City of Valdosta v. Singleton, 
28 S.E.2d 759, 197 Ga. 194. 

Tex.—Postal Mut. Indemnity Co, v. 
Ellis, 169 S.W.2d 482, 140 Tex. 570 
—Wolnitzek v. Lewis, Civ. App., 
183 S.W. 819. 

9. La.—State v. Bryan, 143 So. 
362, 175 La. 422. 

Tex.—Texas Farm Bureau Cotton 
Ass’n V. Williams, 300 S.W. 44, 
117 Tex, 218—Norris v. Cox, Civ. 
App., 131 S.W.2d 1028, error dis¬ 
missed, judgment correct. 

33 C.J. p 1007 note 8* 

10. Ga.—York v. State, 166 S.B. 733, 
42 Ga.App. 453. 

Mich.—Smolensk! v. Higbee, 2 N.W. 

2d 900, 301 Mich. 8. 

N.Y.—^Application of Higbee, 274 N. 

Y.S. 435, 153 Misc. L 
33 C.J, p 1007 note 9, 

Academic interest 
Just as a judge is not disqualified 
merely because of an interest in 
some abstract legal question that 
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is presently Involved and which may 
arise in some future litigation af¬ 
fecting him or his property rights, 
so an interest of like nature by his 
relative would not disqualify him.— 
City of Valdosta v. Singleton, 28 S. 
E.2d 759, 197 Ga. 194. 

Particular interests held insufficient 

(1) Where superintendent of 
schools was not a party to manda¬ 
mus proceeding by school teacher 
against school board seeking rein¬ 
statement as principal and was not 
a member of the board, the fact that 
supreme court justice participating 
in hearing on appeal was a brother 
of superintendent of schools was no 
reason for recusing him on ground 
of being related to one of parties.— 
State ex rel. Rathe v. Jefferson Par¬ 
ish School Board, 19 So.2d 153, 206 
La, 317. 

(2) Relationship of superior court 
judge to one of defendants against 
whom injunction was issued, but 
who was not charged in attachment 
proceeding for violation of injunc¬ 
tion, was held not to disqualify 
judge from hearing attachment pro¬ 
ceeding, especially where petition in 
main case had been dismissed as to 
such defendant, notwithstanding that 
he had previously filed a cross-peti¬ 
tion seeking equitable relief.—^Tom¬ 
lin V. Rome Stove & Range Co., 187 
S.E. 879, 183 Ga. 183. 

(3) Where administrator sued 
grantee in security deed from admin¬ 
istrator to enjoin sale of realty de¬ 
scribed in deed and to cancel deed, 
as cloud on title, and pending litiga¬ 
tion grantee sold property to per¬ 
sons including trial judge’s brother 
who joined in deed to third person 
containing no general warranty but 
merely a special warranty “against 
all persons claiming through him,"' 
brother had no such interest in liti¬ 
gation as to disqualify the judge.— 
Field V. Manly. 195 S.B. 406, 185. 
Ga. 464. 

11. Colo.—^Patrick v. Crowe, 25 P- 

985, 15 Colo. 543. 

Ga.—^Burch v. State, 89 S.EU 341, 18. 

Ga.App. 290. 
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as pertains to tho general public .^2 xhe fact that 
a relative of the judge has contracted to guarantee 
the payment of the fee to be paid by the prosecutor 
to an attorney employed to aid in the prosecution 
does not disqualify the judge.i^ 

It has been held that a probate judge is disqual¬ 
ified where he appoints a relative as administra¬ 
tor,^^ or where he is the husband of a legatee un¬ 
der a will propounded for probate but such re¬ 
lationship will not disqualify if the wife is not made 
a party to the proceedings to probate the wilU® or 
where she renounces her legacy by being a witness 
in such proceeding.i7 

Nominal party; representative capacity. While a 
judge may not be disqualified by relationship within 
the prohibited degree to a nominal party,gen¬ 
erally it is immaterial whether the litigant is suing 
in his own right^or in a representative capacity.^^ 
It has been held, however, that a guardian ad litem 
is not a "‘party” within the provisions of the stat¬ 


utes, ^0 although a guardian petitioning the court for 
authority to invest the ward’s fund is ‘'a party,” 
which fact operates to disqualify the judge of the 
court by reason of their relation.^i A public offi¬ 
cer who is a party to an action is a party “interest¬ 
ed in the result of the case” if the action is essen¬ 
tially a personal proceeding for him rather than a 
mere proceeding in rem with respect to the office he 
holds22 

Members or officers of corporations or associa¬ 
tions, It has been held that the fact of a judge’s 
relationship to a stockholder in a corporation which 
is a party to an action before him will not form a 
ground of objection ;23 but the contrary has also* 
been heki,24 at least under statutes so providing.25^ 
It has also been held that a judge’s relationship to* 
an officer of the corporation which is a party will 
not disqualify him,23 although under some statutes 
a judge who is related to an officer of a corpora¬ 
tion which is a party is disqualified.^^ 


12. Ala.—McConnell v. Goodwin, 66 
So. 675, 189 Ala. 390, Ann.Cas. 
1917A 839. 

Tex.—International, etc., R. Co. v. 
Anderson County, Civ.App., 174 
S.W. 305, affirmed 38 S.Ct. 370, 246 
U.S. 424. 62 L.Ed. 807. 

County officer 

An allegation that a judge was re¬ 
lated to the “county executive and 
purchasing agent, an officer and/or 
agent of such defendant’* within a 
prohibited degree did not state a 
valid ground of disqualification of 
such judge to sit in the case in 
which county was a party, especial¬ 
ly a case involving only ownership 
of an easement for a public road 
with which the purchasing agent 
would have nothing to do.—Vilardo 
V. Sacramento County, 129 P.2d 165, 
64 Cal.App.2d 413. 

13. Ga.—^Hewitt v. State, 109 S.E. 
679, 27 Ga.App. 676. 

14. Ala.—Plowman v. Henderson, 59 
Ala. 659. 

Mass.—^Hall v. Thayer, 105 Mass. 
219, 7 Am.R. 513. 

15. K.H.—Perkins v. George, 45 N. 
H. 453. 

16. N.T.—In re Hopkins, 3 N.Y.S. 
661, 6 Dem.Surr. 131—In re Hop¬ 
kins, 2 N.Y.S. 322. 

17. N.Y.—In re Hopkins, 3 N.Y.S, 
661, 6 Dem.Surr. 131—In re Hop¬ 
kins, 2 N.Y.S. 322. 

18. Ark.—^Fowler v, Byers, 16 Ark. 
196. 

Id. N.Y.—Corpus Juris cited in Peo¬ 
ple ex rel. Union Bag Paper 
Corporation v. Gilbert, 256 N.Y.S. 
442, 446, 143 Misc. 287, affirmed 
260 N.Y.S. 939, 236 App.Div. 873. 
S3 aj. p 1007 note 14. 
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Mayor of village is necessary par¬ 
ty to certiorari proceedings for re¬ 
view of village tax assessments, so 
as to disqualify judge related to 
him within prohibited degree.—Peo¬ 
ple ex rel. Union Bag & Paper Cor¬ 
poration v. Gilbert, 256 N.Y.S. 442, 
143 Misc. 287, affirmed 260 N.Y.S. 
939, 236 App.Div. 873. 

20. Minn.—^Bryant v. Divermore, 20 
Minn. 313. 

N.Y.—Matter of Van Wagonen, 23 
N.Y.S. 636, 69 Hun 365. 

21. Okl.—Hengst v. Burnett, 136 P. 
1062, 40 Okl. 42, 43. 

33 C.J. p 1008 note 16. 

22. Action against mayor 

A mandamus proceeding brought 
under statute against mayor to com¬ 
pel faithful performance of his offi¬ 
cial duties was essentially a “per¬ 
sonal proceeding” against the mayor, 
involving his personal and pecuniary 
rights, and not a “proceeding in rem” 
against the office, and hence mayor's 
brother was disqualified from sitting 
as judge in the proceeding under 
statute disqualifying a judge when 
related to a party interested In re¬ 
sult of a case by consanguinity or 
affinity within sixth degrree.—Bry¬ 
ant V. Mitchell, 23 S.E.2d 410, 195 
Ga. 135. 


ed to 198 S.E. 342, 58 GaA.pp. 252* 
—Georgia Power Co. v. Watts, 190 
S.E. 654, 184 Ga. 135, 110 AL.R. 
465—Parks v. Citizens’ Bank of 
Valdosta, 150 S.E. 438, 40 Ga.App. 
523. 

33 C.J. p 1008 note 19. 

Corposratiou havixig mere academic 
interest 

A judge, who was related within 
the prohibited degree to two stock¬ 
holders in company which owned’ 
electric distribution ss'^stem, was not 
disqualified to act in case challeng¬ 
ing validity of city’s proceedings to- 
acquire distribution system where 
the corporation’s interest was es¬ 
sentially academic.—City of Valdos¬ 
ta V. Singleton, 28 S.E.2d 759, 19r 
Ga. 194. 

25. W.Va.—^Highland v. Empire Nat.. 
Bank of Clarksburg, 172 S.E. 544,. 
114 W.Va. 473. 

26. U.S.—In re Pox West Coast 
Theatres, D.C.Cal., 25 F.Supp. 250,. 
affirmed, C.C.A., 88 P.2d 212, cer¬ 
tiorari denied Tally v. Fox Film 
Corporation, 57 S.Ct. 944, 301 U.S. 
710, 81 L».Ed. 1363, rehearing de¬ 
nied 68 S.Ct. 7, 302 U.S. 772, 82* 
UBd. 598. 


23- Cal.—Central Sav. Bank of Oak¬ 
land V. Lake, 257 P. 521, 201 Cal. 
438, certiorari denied Lake v. Cen¬ 
tral Sav. Bank of Oakland, 48 S.Ct. 
159, 275 U.S. 571, 72 L.Ed. 432. 

Tex.—Texas Farm Bureau Cotton 
Ass'n V. Williams, 300 S.W. 44, 117 
Tex. 218. 

33 C.J. p 1008 note 18. 

24. Ga.—Georgia Power Co. v. 
Moody, 197 S.E. 844, 186 Ga. 343, 
117 A.L.R. 798, mandate conform- 
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27- Cal.—Lynip v. Alturas School 

Dist., 155 P. 109, 29 Cal.App. 158. 
33 C.J. p 1008 note 20. 

Officer of cotuity 

A county is a “subdivision of the- 
state,” charged with governmental 
powers, and is not a “corporation,” 
within statute disqualifying a judge* 
from hearing a cause because of re¬ 
lationship.—^Vilardo v, Sacramento* 
bounty, 129 P.2d 165, 64 CalAupp.2dK 
113. 
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It has been held that the same rules governing- 
the disqualification of a judge with respect to a cor¬ 
poration applies to marketing associations and 
in some jurisdictions the relationship between the 
judge and a certificate holder in the association has 
been held too remote and indirect, so that the judge 
will not thereby be disqualified.^^ It is otherwise, 
however, in the case of an unincorporated associa¬ 
tion which is more like a partnership than a cor- 
poration.30 The fact that a relative of the judge 
holds a policy in a mutual insurance company which 
is a party to an action before him does not dis¬ 
qualify him if he is not aware of that fact; and he 
is not under a duty to ascertain such fact.31 

Where the members of the corporation or associ¬ 
ation are individually named as parties, the requi¬ 
site relationship between the judge and one of the 
members will disqualify the judge.32 

Agent of party. Under a statute so providing, a 
judge’s relationship to an agent of a party to an 
action before him will disqualify him;33 but as used 
in the statute the agent, in order to disqualify the 
judge, must be acting as agent in the very matter 
before the court, since the relationship to a party’s 
agent will not disqualify the judge in every action 
involving such party.34 


Creditor of estate. A judge of probate is not dis¬ 
qualified, by reason of his relationship to a creditor 
of the estate, who is not a party, from probating the 
will,25 from approving the executor’s bond,26 from 
issuing letters testamentary,27 or from accepting 
the resignation of the executor.28 

§ 86. -To Attorney 

Whether relationship to an attorney for a party will 
disqualify a Judge depends on the terms and construc¬ 
tion of the statutes, and in some instances on whether 
the fee is contingent on the event of the suit. 

In the absence of a statute to the contrary, re¬ 
lationship between a judge and an attorney of rec¬ 
ord for one of the parties to a suit will not disqual¬ 
ify the judge,29 at least when the attorney has no 
pecuniary interest in the judgment,^® or where he 
merely appeared as an attorney of record, without 
actively participating in the management of the 
case.'^i It has been held, however, that if the re¬ 
lationship between the judge and an attorney for a 
party is such that there would be a natural inclina¬ 
tion to prejudge the case the judge should be dis¬ 
qualified in order to guarantee a fair trial 2 and 
a related judge should be disqualified where circum¬ 
stances and antecedent events are such as may cause 
reasonable men to doubt the judge’s impartiality or 


Service as officer beld oontiixnoTis 
Where son-in-law of Judge who en¬ 
tered order of adjudication was an 
officer of bankrupt until his resig¬ 
nation two days prior to filing of 
petition in bankruptcy, at a sub¬ 
sequent date became an officer of 
reorganized corporation, and also 
acted in business of bankrupt under 
employment by trustees, his service 
was considered as continuous in de¬ 
termining whether judge was dis- 
-qualifled to enter order of adjudica¬ 
tion because of relationship.—In re 
Fox West Coast Theatres, D,C.CaL, 
25 F.Supp. 250, affirmed, C.C.A,, 88 
P.2d 212, certiorari denied Tally v. 
Fox Film Corporation, 57 S.Ct. 944, 
201 IT.S. 710, 81 UEd. 1363, rehearing 
denied 58 S.Ct. 7, 302 U.S. 772, 82 L. 
Ed. 598. 

28. Tex.—Texas Farm Bureau Cot¬ 
ton Ass'n V. Williams, 300 S.W. 44, 
117 Tex. 218. 

29. Tex.—^Texas Farm Bureau Cot¬ 
ton Ass'n V. Williams, supra. 

30. Tex.—Grubstake Inv. Ass’n v. 
Kirkham, Civ.App., 10 S.W.2d 184, 
error refused—Stephenson v. Klirk- 
ham, Civ.App., 297 S.W. 265. 

31. Ga.—Suttles v. Northwestern 
Mut. Life Ins. Co., 21 S.B.2d 695, 
193 Ga. 495, 143 A.ri.R. 343. 

32. Tex.—Campbell v. Moore, Civ. 
App., 12 S.W.2d 806. 


33. “Purchasing agent” 

Mere fact that an officer of a 
county may be designated also as 
a purchasing agent does not bring 
officer within meaning of word 
'^agent” as used in statute disquali¬ 
fying a judge from hearing a cause 
because of relationship.—^Vilardo v. 
Sacramento County, 129 P.2d 165, 
54 Cal.App.2d 413. 

34. Cal.—^Vilardo v« Sacramento 

County, supra. * 

Construction of statute 

The word "‘agent,” as used in stat¬ 
ute disqualifying a judge from hear¬ 
ing a cause when he is related to an 
attorney, counsel, or agent of ei¬ 
ther party, by certain relationship 
should bo construed in connection 
with the words “attorney” and 
“counsel” with which it is associat¬ 
ed, and should be applied with same 
limitations applicable to them.—^Vi- 
lardo V. Sacramento County, supra. 

35. Mass.—^In re Aldrich, 110 Mass. 
189. 

36. Mass.—^In re Aldrich, supra. 

37. Mass.—In re Aldrich, supra. 

38. Mass.—^In re Aldrich, supra. 

39. Cal—^Johnson v. German Amer¬ 
ican Ins. Co., 88 P. 985, 150 Cal. 
336. 

Ga.—Carl S. Strickland Co. v. Un¬ 
ion Banking Co., 167 S.B. 115, 42 
Ga.App. 645, followed in 157 S.E. 
117, 42 Ga.App. 647. 
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Ky,—^Benge v. Commonwealth, 176 
S.W.2d 131, 296 Ky. 82. 

Md.—^Bx parte Bowles, 165 A. 169, 
164 Md. 318. 

Minn.—In re Wunsch's Estate, 225 
N.W. 109, 177 Minn. 169. 

Okl.—Morissette v. Musgrave, 108 P. 

2d 123, 188 Okl. 222. 

Tex.—Missouri State Life Ins. Co. 
V. Rhyne, CivJlpp., 276 S.W. 757, 
reversed in part on other grounds 
and affirmed in part Rhyne v. 
Missouri State Life Ins. Co., Com. 
App., 291 S.W. 845. 

Vt.—Johnson v. Moore, 196 A. 246, 
109 Vt, 282. 

33 C.J. p 1008 note 22. 

Assistant attorney 
An appellate judge is not disquali¬ 
fied in a criminal case because his 
son, as assistant attorney, opposed 
defendant’s motion for new trial 
on the ground of newly discovered 
evidence.—People v. Patrick, 75 N. 
E. 963, 183 N.Y. 52. 

4a Ga.—^Atlantic Coast Line R. Co. 
V. McDonald, 179 S.E. 185, 50 Ga. 
App. 856, certiorari denied 56 S. 
Ct. 143, 296 U.S. 621, 80 L.Ed. 441. 
Okl.—Callaham v. Childers, 99 P.2d 
126, 186 Okl. 604. 

33 C,J. p 1008 note 23. 

41. Mich.—^Maclean v. Scripps, 17 
N.W. 815, 62 Mich. 214, reheard 18 
N.W. 209, 52 Mich. 214. 

42. Ohio.—State v. Marshall, 176 
N.B. 454. 123 Ohio St, 686. 
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to feel that a fair and impartial trial could not be 

had.'^^ 

Under some statutes a judge may be disqualified 
on account of relationship, within the prescribed de- 
grees,44 to an attorney for a party,^5 or to an “at¬ 
torney employed in the case.”^^ In order to work 
the disqualification, it is not necessary that the at¬ 
torney’s name appear on the records,^ 7 that there 
should be any obligation on the part of his client to 
compensate him,48 or that his partnership with the 
attorney of record be continued.*^^ In order to ef¬ 
fect a disqualification under the statute the related 
attorney must have been acting as counsel with re¬ 
spect to the particular matter which is before the 
judge.50 


Compensation contingent on event of suit Some 
cases hold that, where the attorney’s compensation 
depends on the contingency of recovery, receiving 
an amount thereof, the attorney is an interested 
party, so that relationship within the prescribed de¬ 
grees to him will disqualify,^! even though in ad¬ 
dition the client may have agreed to pay fees com¬ 
mensurate with the services rendered, independ¬ 
ently of success ;52 but other cases hold that a judge 
is not disqualified merely because his relative is 
employed as an attorney in the case on a contin¬ 
gent fee,unless such attorney’s fee is payable 
directly out of the judgment or constitutes a lien 
thereon.54 It has been held that a judge is dis¬ 
qualified if he is related to the attorney in a cause 
whose fee is to be fixed by the official action of the 


43. Okl.—Morissette v. Musffrave, 
108 P.2d 123, 188 Okl. 222—State 
ex rel. Bennett v. Childers, 105 P. 
2d 762, 188 Okl. 14—Callaham v. 
Childers, 99 P.2d 126, 186 Okl. 504. 

44. Office associate of another jnd^e 
Fact that plaintiff’s attorney was 

an office associate of a judge of com¬ 
mon pleas court, where trial was had 
before judge of another county, rais¬ 
es a mere suspicion of impropriety 
and does not disqualify judge.—Hud¬ 
son Taxi Co. v. Niedzwcki, 130 A. 
647, 3 N.J.Misc. 1111. 

45. Mich.—Boyer v. Backus, 280 N. 
W. 756, 282 Mich. 701, certiorari 
denied 59 S.Ct 147, 305 U.S. 644. 
S3 L.Bd. 416, rehearing denied 59 
S.Ct. 248, 305 XJ.S. 674, 83 L.Ed. 
437. 

Statute held invalid 
Tenn.—Moore v. Love, 107 S.'W.2d 
982, 171 Tenn. 682. 

Attorney for one of several persons 
accused 

Where son of trial judge was em¬ 
ployed as counsel in cause for one 
of three persons accused charged 
with same offense, in one informa¬ 
tion, trial judge was automatically 
disqualified as to entire cause, and 
certificate of judge that he was dis¬ 
qualified only as to accused in cause 
for whom his son was counsel did 
not operate as a severance of the 
parties accused in the cause for pur¬ 
pose of trial, and did not affect stat¬ 
utory disqualification of judge to 
try any one of the persons accused. 
—State ex rel. Caro v. Reese, 195 So. 
918, 142 Fla. 734. 

46. Public officer 

It has been held that a public of¬ 
ficer representing the state or a 
public body, such as an assistant at¬ 
torney general, is not an ‘‘attorney 
employed in the case** within the 
meaning of the statute.—State v. 
Standard Oil Co. of Louisiana, 113 
So. 867, 164 La. 334. 


47. Cal.—Johnston v. Brown. 47 P. 
686, 115 Cal. 694. 

Ga.—Western & A. R. R. v. Michael, 
158 S.E. 426, 172 Ga. 561, answers 
to certified questions conformed to 
160 S.E. 93, 43 Ga.App. 703. 

48. Cal.—Johnston v. Brown, 47 P. 
686, 115 Cal. 694. 

Ga.—Western & A. R. R. v. Michael, 
158 S.E. 426, 172 Ga. 561, answers 
to certified questions conformed to 
160 S.E. 93, 43 Ga.App. 703. 

49. Cal.—Johnston v. Brown, 47 P. 
686, 115 Cal. 694. 

50. Cal.—^Vllardo v. Sacramento 
County, 129 P.2d 165, 54 Cal.App. 
2d 413. 

Pacts held not to warrant disqualifi¬ 
cation 

A judge of court of appeals was 
not disqualified to act in case be¬ 
cause of his relation by consanguini¬ 
ty within prohibited degree to cor¬ 
porate party's attorney, who was not 
attorney in case, where only positive 
evidence on such question was such 
attorney’s affidavit that he had no 
pecuniary interest in case and owned 
no stock in corporation.—^Elliott v. 
Georgia Power Co., 197 S.E. 914, 68 
Ga.App. 151—Georgia Power Co. v. 
Watts, 192 S.E. 493, 56 Ga.App. 322. 

51. Md,—^Ex parte Bowles, 165 A. 
169, 164 Md. 318. 

N.M.—Tharp v. Massengill, 28 P.2d 
502, 38 N.M. 58. 

33 C.J. p 1008 note 31. 

Bight to costs 

Solicitor in liquor prosecution was 
not “pecuniarily interested party” 
because entitled to costs on convic¬ 
tion.—Dennard v. State, 168 S.E. 311, 
46 Ga.App. 513, transferred, see 168 
S.E. 310, 176 Ga. 361. 

52. Ga.—Roberts v. Roberts, 41 S. 
E. 616, 115 Ga. 259, 90 Am.S.R. 
108. 

Kan.—Brown v. Brown, 172 P. 1005, 
103 Kan. 53, L.R.A.1918P 1033. 

53. Tex.—^Postal Mut. Indemnity Co. 
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V. Ellis, 169 S.W.2d 482, 140 Tex. 
570—Missouri State Life Ins. Co. 
V. Rhyne. Civ.App., 276 S.W. 757, 
reversed in part on other grounds 
and affirmed jhn part Rhyne v. Mis¬ 
souri State Life Ins. Co., Com.App., 
291 S.W. 845. 

33 CJ. p 1008 note 34. 

54. Ala.—Gulf States Steel Co. v. 
Christison, 154 So. 565, 228 Ala. 
622. 

Ga.—Parker v. Pender, 163 S.B. 506, 
174 Ga. 579—Young v. Harris, 91 
S.E. 37, 146 Ga. 333, followed in 
Kirkland v. Kirkland, 91 S.E. 119, 
146 Ga. 347. 

Pees held not contingent within rule 

(1) Attorney contracting for per¬ 
centage of claim, if settled, did not 
have contract for contingent fee aft¬ 
er trial and hence judge who was 
father of attorney was not disquali¬ 
fied.—^Atlantic Orchard Corporation 
V. Caldwell, 152 S.E. 298, 41 Ga.App. 
205. 

(2) A judicial officer is not dis¬ 
qualified to preside in the trial of a 
suit on a note including attorney's 
fees because plaintiff’s attorney is 
his son, the stipulation In the note 
as to attorney’s fees being for the 
benefit of the holder, and it not 
appearing that the fees were con¬ 
ditional or contingent on the amount 
of recovery.—Carson v. Blair, 121 S- 
E. 517. 31 GaA.pp. 60. 

(3) Judge is not disqualified to 
preside in death action because of 
relationship to attorney for admin¬ 
istratrix within degrree of relation¬ 
ship that would disqualify judge, 
where evidence does not disclose 
agreement with attorney fixing his 
compensation, since attorney has no 
interest in litigation, notwithstand¬ 
ing his compensation is contingent 
on recovery because of lack of as¬ 
sets in deceased's estate.—^Atlantic 
Coast Line R. Co. v. McDonald, 179 
S.E. 185, 50 Ga.App. 856, certiorari 
denied 56 S.CL 143, 296 U.S. 621, 80 
L.Ed. 44L 
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judge.®5 The mere naming of attorneys in a com¬ 
plaint for the purpose of showing their emplo>’ment 
as foundation for recovery of attorney’s fees in 
the suit does not make them interested parties, and 
relationship to them will not disqualify the judge,®® 
although plaintiff has agreed that the attorneys shall 
receive the sum recovered as attorney’s fees.®" 

Attorney's withdrau'al of appearance. If the re¬ 
lated attorney withdraws his appearance and takes 
no part in the trial of the case, the judge is not 
disqualified.®^ 

§ 87, - To Witness 

Relationship to a disinterested witness will not dis¬ 
qualify a Judge; but relationship to a complaining or 
prosecuting witness may disqualify under some statutes. 

A judge is not disqualified simply because of re¬ 
lationship to a disinterested witness who testifies in 
the case.®® Under a statute providing for the dis¬ 
qualification of judges related to an interested per¬ 
son, it has been held that a complaining or prose¬ 
cuting witness in a criminal case has such an “in¬ 
terest in the result” as wdil disqualify a related 
judge.®® It has also been held, however, that a 
complaining witness is not a “party” within stat¬ 
utes disqualifying a judge related to a “party.”®i 

§ 88. -Removal of Disqualification 

A disqualification of a judge by relationship to an in¬ 
terested person may be removed by a renunciation of In¬ 
terest, or, in the case of affinity, by a dissolution of the 
affinity. 

While the disqualification of a judge may be 


removed by the renunciation of interest by the re¬ 
lated party,®2 or by the dismissal of such party 
from the suit by another judge,®® a judge cannot 
remove his disqualification by himself dismissing 
the suit as to his relatives.®^ The disqualification 
is not affected by the failure of the related party 
to appear or make defense,®® or by the fact that 
such party is indemnified against loss.®® It has 
been held that the disqualification of a judge for 
relationship to a party to a suit is not removed by 
the fact that the judge is related as well to the 
other party to the suit, since there can be no bal¬ 
ancing of disqualifications.®*^ 

Dissolution of affinity. If the relationship is by 
afiinity, the disqualification may be removed by the 
dissolution of the affinity,®® as, for instance, by the 
death without issue of the blood relative through 
whom the affinity exists.®® While it has been held 
in such case that the sur^dval of issue will not op¬ 
erate to continue the disqualification,^0 it has also 
been held that the disqualification will continue 
where the deceased party left surviving issue.71 

§ 89. Expression of Opinion 

The expression of an opinion as to a case before him 
or some phase of It or some related matter will not dis¬ 
qualify a judge unless he thereby shows bias or preju¬ 
dice or a prejudgment of the matter in issue. 

While a judge should never commit himself on 
any question, either of fact or law, which is liable 
to come before him, until the matter is properly 
presented before him,7® the mere expression by a 
judge of an opinion as to a case before him or 


55. Tex.—Postal Mut. Indemnity Co. 
V. Ellis, 169 S.W.2d 482, 140 Tex. j 
570. 

33 CJ. p 1008 note 33- 
Allowazice of fees held improper 
The action of special jud^re, in 
receivership proceeding, in making 
allowance of substantial attorney’s ; 
fees to his own father and law part¬ 
ner, was improper, and fees allowed 
attorneys associated with judge’s 
father in the litigation were like¬ 
wise improper.—State ex rel. Avalon 
Apartments Co. of Gary v. Sammons, 
38 ]Sr.K2d 846, 220 Ind. 319, cause 
dismissed 42 N.E.2d 626, 220 Ind. 
319. 

56. Tex.—Patton v. Collier, 37 S.W. 
413, 90 Tex. 116. 

57. Tex.—Patton v. Collier, 38 S.W. 
53, 13 Tex.Civ.App. 644. 

58. Conn.—Casmento v. Barlow 
Bros. Co., 76 A. 361, 83 Conn. 180. 

53. Conn.—Culhane v. .®tna Life 
Ins. Co., 199 A. 103, 124 Conn. 237. 

CO. Fla.—Villeneuva v. State, 173 
So. 906, 127 Fla. 724. 


61. Conn.—Corpus Juris cited, in 
Culhane v, uBtna Life Ins. Co., 
199 A, 103, 106, 124 Conn. 237. 

N.T.—People ex reL Cooper v. Sher¬ 
iff of Washington County, 204 N". 
T.S. 38, 208 App.Div. 82S. 

33 C.J. p 1009 note 43. 

62. Mich.—^Knickerbocker v. Worth¬ 
ing, 101 N.W. 540, 138 Mich. 224. 

N.Y,—In re Hopkins, 3 N.T.S. 661, 
6 Dem.Surr. 12. 

Withdrawal of attorney from case 
see supra $ 86. 

63. Tex.—^Miller-Vidor Lumber Co. 
V. Schreiber, Civ.App., 298 S.W. 
164. 

64. Tex.—Gains t« Barr, 60 Tex, 
676. 

65. Ga,—Bivins v. Bichland Bank, 
34 S.E. 602, 109 Ga. 342. 

N.T.—^Matthews v. Noble, 55 N.T.S. 
190, 25 Misc. 674, modified on oth¬ 
er grounds 59 N.T.S. 1110, 39 App. 
Div. 656. 

66. N.T.—Oakley v. Aspinwall, 3 N. 
T. 547. 

67. Relation to accused victini, 
Where trial judge was disquali- 
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fled in murder case because related 
to the persons accused, the fact that 
he was of similar relationship to 
person of whose murder the per¬ 
sons accused were charged, would 
not change disqualification, since 
there can be no such thing as bal¬ 
ancing of disqualification.—Common¬ 
wealth, by Cooper, v. Howard, 102 
S.W.2d 18, 267 Ky. 287. 

68. N.T.—Carman v. Newell, 1 Ben. 
25. 

69. Gau—Georgia Power Co. v. Moo¬ 
dy, 197 S.E. 844, 186 Ga. 343, 117 
A.L.R. 798, mandate conformed to 
198 S.E. 342, 58 Ga.App. 252. 

N.T.—Carman v. Newell, 1 Den. 25. 
Tex.—^Terby v. Martin, Civ.App., 38 
S.W. 641. 

7a Conn.—Winchester t. Hinsdale, 
12 Conn. 88. 

71. Ga.—Georgia Power Co. v. Moo¬ 
dy, 197 S.E. 844, 186 Ga. 343, 117 
A.L.H. 798, mandate conformed to 
198 S.E. 342, 58 Ga.App. 252. 

72. N.J.—Corpus Juris cited in In 
re Requests to Judges in Chancery 
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some phase of it or some related matter is not, in 
the absence of prejudice, ground for disqualifica¬ 
tion The exhibition of partisan feeling, how¬ 
ever, or the unnecessary expression of opinion, 
showing bias or prejudice or a prejudgment of the 
matter in issue will disqualify a judge and, un¬ 
der a statute so providing, a judge who directly or 
indirectly expresses approval or disapproval in open 
court of a jury verdict in any case tried before him 
is disqualified from trying such case in the event 


a new trial is granted,'^^ although he is not disquali¬ 
fied to pass on the motion for a new triaU® If 
the expression or declaration of a judge is capable 
of two constructions, then that which is consistent 
wdth his good faith should be preferred,*^ 7 

It has been held that mere expressions showing 
irritation on the part of a judge, or the unneces¬ 
sary expression by him of an opinion on the jus¬ 
tice or merits of a controversy,*^^ particularly where 


for Advisory Opinions, 137 A. 151, 
101 N.J.Eq. 9. 

33 C.J. p 1009 note 51. 

73- U.S.—^Walker v. U. S., C.C.A. 
Wash., 116 F.2d 458—U. S. v. 16,- 
000 Acres of Land, More or Less 
in LaBette County, Kan., D.C.Kan., 
49 F.Supp. 645. 

Particular statements 

(1) Fact that district judge stat¬ 
ed to accused, who was convicted 
of failing to report for transporta¬ 
tion to conscientious objectors' camp, 
that the judge considered the of¬ 
fense a grievous one, but that he 
would give accused a final oppor¬ 
tunity before imposing sentence, to 
report for induction in camp, did not 
establish any '‘prejudice" against ac¬ 
cused on the part of the judge.—U. 
S. V. Gormly, C.C.A.Wis., 136 F.2d 
227, certiorari denied Gormly v. XJ. 
S., 64 S.Ct. 60, 320 U.S. 753, 88 L.Ed. 
448, rehearing denied 64 S.Ct. 199, 
320 U.S. 813, 88 L.Ed. 491. 

(2) Fact that in sentencing ac¬ 
cused found guilty in another case 
under a similar indictment judge 
stated that maximum penalty was 
reserved for archconspirators if they 
were found and their guilt proved 
beyond a reasonable doubt would not 
constitute ground, for disqualifying 
judge, since statements that arch- 
conspirators should receive maxi¬ 
mum penalty if found and their guilt 
was proved beyond a reasonable 
doubt was no more than was pro¬ 
vided by statutes describing maxi¬ 
mum penalties for greatest offend¬ 
ers.—^U. S. V. Buck, D.C.Mo., 23 F. 
Supp. 608, appeal dismissed, C.C.A., 
102 F.2d 976. 

74. U.S.—Moskun v. U. S., C.C.A. 

Mich., 143 F.2d 129. 

Ill.—^Noel State Bank v. Blakely Real 
Estate Imp. Corporation, 63 N.E.2d 
621, 321 IlLApp. 594. 

Ky.—Clarke v. Commonwealth ex 
rel., 82 S.W.2d 823, 259 Ky. 572. 
N.Y.—Sherk v. Catena, 255 N.T.S. 

315, 235 App.Div. 686. 

Okl.—Davidson v. Shilling, 103 P.2d 
84, 187 Okl. 319—Hearn v. Miller, 
33 P.2d 606, 168 Okl, 411—London 
V. Ogden, 266 P. 139, ISO Okl. 89— 
Lee V. State, 92 P.2d 691, 66 Okl. 
Cr. 361. 

33 C.J. p 1010 notes 64, 65. 


Faxticnlar conduct or statements 
held to show bias 

(1) XATiere trial judge in contempt 
proceeding stated under oath that 
statements alleged to constitute 
grounds for disqualification -were ab¬ 
solutely, unqualifiedly and wholly 
false, judge was disqualified as mat¬ 
ter of law.—Briggs v, Superior Court 
in and for Los Angeles County, 10 P. 
2d 1003, 215 Cal. 336. 

(2) Where during the trial, but 
in absence of jury, trial judge made 
remarks vrhich few, if any, judges 
would make, in the course of a trial, 
unless they had developed definite 
and positive hostility to plaintiff 
and his case, and judge directed ver¬ 
dict for defendant, judgment was re¬ 
quired to be reversed since hostility 
is a form of bias.—Whitaker v. Mc¬ 
Lean, 118 P.2d 596, 73 App.D.O. 259. 

(3) A judge's a.dmissions that 
judge had stated that person who 
was about to be tried for illegal 
possession of liquor was a “damn 
fool to have spent money in an at¬ 
tempt to have defeated me because 
as a private citizen I could get the 
ministers back of me and perhaps 
call a mass meeting and stir up 
public sentiment to such an extent 
that he would have to leave the 
county or quit his illicit business," 
and that such person attempted to 
defeat judge in primary election by 
"use of every device known to polit¬ 
ical chicanery," showed such “prej¬ 
udice" as to require judge’s disquali¬ 
fication.—Castleberry v. Jones, 99 P. 
2d 174, 68 Okl.Cr. 414. 

(4) Judge expressing opinion and 
stating that it was doubtful whether 
testimony could change previous 
conviction was held disqualified.— 
Leonard v. Willcox, 142 A. 762, 101 
Vt. 195. 

75. Ga.—Johnson v. State, 167 S.E. 

900, 46 Ga.App. 494. 

Different issues 

Judge properly refused to recuse 
himself for expressing approval of 
verdict where issue was not same 
as issue on former trial, and no new 
trial was awarded on former appeal. 
—Felker v. Still, 153 S.E, 781, 41 
Ga.App. 462. 

76. Ga.—^Johnson v. State, 167 S.E. 

900, 46 Ga.App. 494. 
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77. Ky.—^Hargis v. Commonwealth, 
123 S.W. 239, 135 Ky. 578. 

78. U.S.—U. S. V. 16,000 Acres of 
Land, More or Less, In LaBette 
County, Kan., D.C.Kan., 49 F.Supp. 
645. 

Cal.—People v. Spear, 89 P.2d 445, 32 
CaLApp.2d 165, certiorari denied 
Spear v. People of State of Cali¬ 
fornia, 60 S.Ct. 116, 308 U.S. 555, 
84 L.Ed. 466. 

Iowa,—Reilley v. Kinkead, 165 N.W. 
SO, 181 Iowa 615. 

Ky.—Noe v. Commonwealth, 103 S. 
W.2d 104, 267 Ky. 607. 

79. U.S.—Scott V. Beams, C.C.A. 
Okl., 122 P.2d 777, certiorari denied 
Brady v. Beams, 62 S.Ct. 794, 315 
U.S. 809, 86 L.Ed. 1208, rehearing 
denied 62 S.Ct 912, 315 U.S. 830, 
86 L.Bd, 1224, certiorari denied 
Tiger v. Beams, 62 S.Ct 794, 315 

U. S. 809, 86 L.Ed. 1208, Barnett v. 
Connor, 62 S.Ct 795, 315 U.S. 809, 
86 L.Ed. 1208, Scott v. Beams, 62 
S.Ct 795, 315 U.S. 809, 86 L.Ed. 
1209, and Allen v. Beams, 62 S.Ct 
/99, 315 U.S. 809, 86 L.Ed. 1209-” 
Parker v. New England Oil Cor¬ 
poration, D.C.Mass., 13 P-2d 497. 

Cal.—^Fishbaugh v. Fishbaugh, 101 
P.2d 1084, 15 Cal.2d 445—Putman 

V. Superior Court in and for Los 
Angeles County, 286 P. 425, 209 
Cal. 223—^Rohr v. Johnson, 160 
P.2d 5, 65 Cal.App.2d 208, 153 A.L. 
R. 956—Kreling v. Superior Court 
in and for Los Angeles County, 
146 P.2d 935, 63 Cal.App.2d 353— 
Wooley V. Superior Court in and 
for Stanislaus County, 66 P.2d 6S0, 
19 Cal.App.2d 611—^In re Malvasi’s 
Estate, 273 P. 1097, 96 Cal.App. 
204. 

Mass.—^King v. Grace, 200 N.E. 346, 
293 Mass. 244. 

R.I.—^Bradburn Motors Co. v. Mover- 
man, 7 A.2d 207, 63 R.I. 67. 

33 C.J. p 1009 note 53. 

Appointment of tribunal 
A judge is not disqualified to ap¬ 
point, in accordance with law, a 
tribunal to determine questions aris¬ 
ing in a matter on which he has ex¬ 
pressed an opinion.—^Readington Tp. 
V. Dilley, 24 N.J.Law 209. 

Particular statements or expressions 
(1) Fact that a judge discussed 
the case out of court with third per¬ 
sons does not disqualify him to try 
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the issues in the subsequent hearing on the contro¬ 
versy are different,SO are not per se ground for 
disqualification. Similarly a judge’s criticism of 
the tactics and conduct of a party or his counsel 
in the course of the trial is not ground for disqual¬ 
ification and where a judge, solely in the inter¬ 
ests of justice, gives a party advice as to how to 
conduct his case, that is not ground for disqualifi¬ 
cation,s 2 although the power to give such advice 
should be sparingly used, since a judge may not 
act in the dual capacity of judge and advocate.SS 
It has, however, been held that a candidate for the 
office of judge who advocates and announces his 
position on certain policies and issues thereby dis¬ 
qualifies himself to sit in any cause affecting the 
issues he advocates.^^ 

In the absence of prejudice or bias, a judge is 
not disqualified by a declaration of his belief as to 
the guilt of a person charged with an offense before 
him,S5 or by a declaration of his freedom from 
doubt of the sanity of accused who relied on insan¬ 
ity as a defense.^® Where a trial judge is convinced 


that a witness is giving false testimony on a mate¬ 
rial matter and orders an investigation and a prose¬ 
cution of the witness, he is not disqualified by such 
order from sitting at the trial of the person prose¬ 
cuted in pursuance of the order.^^ 

W'hat constitutes bias or prejudice with respect 
to the disqualification of judges generally is con¬ 
sidered supra § 82. 

Statements or conduct in perfonnance of duty, 
A judge will not be disqualified to sit in a cause 
merely by expressing his opinion on a question of 
law involved in a case in his court, or by ruling 
on questions arising during the course of the pro¬ 
ceedings,or otherwise making statements or com¬ 
ments which are a necessary part of the perform¬ 
ance of his duty.^<^ Advising the compromise of 
a suit will not disqualify a judge to try it.®i 

Opinion as to credibility of party or witness. Al¬ 
though a trial judge who has expressed an adverse 
opinion as to the credibility of a party to the ac¬ 
tion before him may be thereby disqualified,^2 he 


the case.—State v. Phillips, 106 So. 
275, 159 La. 903—State v. Rini. 95 
So. 400. 152 liCL 57. 

(2) Fact that judge expressed an 
opinion before a full hearing was no 
ground to recuse him where there 
was no claim of any pecuniary or 
personal interest or relationship.— 
Riley v. Wilkinson, Ala., 23 So.2d 
682. 

(3) Judge’s letter complimenting 
referee on report during pendency of 
motion attacking referee’s findings 
unknown to judge was held not to 
disqualify him.—City of Oswego v. 
Condon, 262 P. 542, 124 Kan. 823. 

(4) The statement of district 
judge in condemnation proceeding, 
that it appeared that an unfair ad¬ 
vantage had been taken of a land- 
owner, and that option obtained by 
government was inequitable indicat¬ 
ed no ’^prejudice” in favor of the 
landowner or against the United 
States or its counsel, within statute 
relating to affidavit of personal prej¬ 
udice of judge.—^U. S. v. 16,000 Acres 
of Land, More or Less, in LaBette 
County, Kan., D.C.Kan., 49 F.Supp, 
645. 

(6) A circuit judge is not disqual¬ 
ified in a suit by a city because 
after deciding a prior suit against 
the city, he remarked that he would 
like to know the people of such city 
better, but knew they would not like 
that decision but that he did not 
*’give a damn,” this being nothing 
more than a gratuitous assertion of 
his disinterestedness in the result— 
City of Palatka v. Frederick, 174 So. 
826, 128 Fla. 366. 


SO. N.Y.—Van Schaick v. Carr, 289 
N.T.S. 495. 169 Misc. 873. 

81. U.S.—U. S. V. 16,000 Acres of 
Land, More or Less, in LaBette 
County, Kan., B.C-Kan., 49 F.Supp. 
645. 

82. Ky.—^Evans v. Humphrey, 135 S. 
W.2d 915, 281 Ky. 254. 

83. Ky.—^Evans v. Humphrey, su¬ 
pra. 

84. Fla,—State ex rel. La Russa v. 
Himes, 197 So. 762, 144 Fla. 145. 

85. U.S.—Ryan v. U. S., C.C.A.Mo.. 
99 F.2d 864, certiorari denied 59 
S.Ct. 484, 306 U.S. 635, 83 L.Ed, 
1037, rehearing denied 59 S.Ct. 586, 
306 U.S. 668, S3 L.Ed. 1063. 

Ala.—Donovan v. State, 109 So. 290, 
216 Ala. 55. 

La.—State v. Bourgeois, 104 So. 627, 
158 La. 713, 

Md.—^Klein v. State, 135 A. 591, 151 
Md. 484. 

Mich.—^Kolowich v. Wayne Circuit 
Judge, 250 N.W. 875, 264 Mich. 
668 . 

N.J.—State V. Bolitho, 136 A. 164, 
103 N.J.Daw 246, affirmed 146 A. 
927, 104 N.J.Law 446. 

Tex.—Williams v. State, 69 S.W.2d 
759, 126 Tex,Cr. 42. 

33 C.J. p 1009 note 60. 

86. Cal.—^People v. Findley, 64 P, 
472, 132 Cal. 301, 

87. Philippine,—^U. S. v. Lumanpao, 
20 Philippine 168. 

88. U.S.—^U. S. V. 16,000 Acres of 
Land, More or Less, in LaBette 
County, Kan,, D.C.Kan., 49 F.Supp. 
645. 

CaL—^Kreling v. Superior Court in 
and for Los Angeles County, 146 
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P.2d 935, 63 Cal.App.2a 353—Evans 
V. Superior Court in and for Los 
Angeles County, 290 P. 662, 107 
Cal.App. 372. 

KT.—In re Johnson's Estate, 34 N. 
T.S.2d 495, affirmed In re John¬ 
son's Will, 37 N.Y.S.2d 425, 265 
App.Div. 801. 

Okl.—^Davidson v. Shilling, 103 P.2d 
84, 187 Okl. 319. 

33 C.J. p 1009 note 54. 

88. Mich.—Crowley-Milner & Co. v. 

Reid, 215 N.W. 29, 239 Mich. 605. 
Mont.—Corpus Juris cited ia State 
ex rel. Hall v. Niewoehner, 155 
P.2d 205, 209. 

33 C.J. p 1009 note 65. 

Statement in connection witli rul¬ 
ing 

In murder prosecution, judge’s re¬ 
fusal to hold himself disqualified be¬ 
cause of statements in overruling 
motion for new trial at former tri¬ 
al was held not error.—^Williams v. 
State, 69 S.W.2d 759, 126 Tex.Cr. 
42. 

90. U.S.—U. S. V. 16,000 Acres of 
Land, More or Less, in LaBette 
County, Kan., D.C.Kan., 49 F.Supp. 
645. 

Cal.—^Kreling v. Superior Court of 
Los Angeles County, 153 P.2d 734, 
25 Cal,2d 305. 

91. U.S.—In re Nevitt, Mo., 117 F* 
448, 64 C.C.A, 622. 

92. Oal.—^Kreling v. Superior Court 
in and for Los Angeles County. 146 
P.2d 935, 63 Cal.App.2d 353—Chas¬ 
tain V. Superior Court in and for 
Sacramento County, 57 P,2d 982,. 
14 Cal.App.2d 97. 
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is not so disqualified where he expresses such an 
opinion as to a witness who is not a party.93 

§ 90. Holding Incompatible Office 

It has been held that a Judge cannot be recused be¬ 
cause he holds another and Incompatible office. 

While a judge may be prohibited from holding 
any other office, as discussed in the CJ.S. title 
Officers § 23, also 33 C.J. p 935 notes 96-13, it has 
been held that a judge cannot be recused simply be¬ 
cause he holds another and incompatible office.®^ 

§ 91. Physical Disability 

Illness or physical disability or other condition In¬ 
capacitating a judge has been held to be a disqualifica¬ 
tion. 

Illness or physical disability or other condition 
incapacitating a judge has been held to be included 
within the term “disqualification” as used in stat¬ 
utes providing for the trial of cases where a judge 

is disqualified.35 

§ 92. Objections to Judge and Proceedings 
Thereon 

The manner or method of determining the question 
whether or not a judge is disqualified is a matter for 
the legislature. 

It is within the power of the legislature to pro¬ 
vide the manner or method of determining the ques¬ 
tion whether or not a judge is disqualified,^® and 


§ 93 

a court cannot make a rule in regard to the pro¬ 
cedure to be followed to disqualify a judge which 
conflicts with statutory provisions therefor.^7 An 
amendment of the statute regulating the proceed¬ 
ings in case of the disqualification of a judge will 
not affect cases transferred from an inferior court 
to a superior court before the act took effect, espe¬ 
cially w'here the amended statute so provides.^® An 
application for a change of judge, sometimes called 
change of venue from the judge or court, is not 
an application for change of venue.^3 

§ 93. -Judge’s Own Motion 

a. In general 

b. Conclusiveness of refusal to act 
a. In General 

A judge may recuse himself on his own motion, and 
it is his duty to refuse to preside when he is disquali¬ 
fied; but it is equally his duty to preside where there 
Is no valid reason for recusation. 

The objection to the disqualification of a judge 
may be made by the judge acting sua sponte,^ 
without waiting for an objection to his jurisdic- 
tion.2 He may take judicial notice of matters af¬ 
fecting his qualification and refuse to act if he is 
disqualified within his own knowledge,® and it is 
not only the right but the duty of a judge to re¬ 
fuse to preside at the trial of a case in which he 
is disqualified.^ Such adjudication may be made 
before the papers in the case are actually filed in 


93. Cal.—^Kreling: v. Superior Court 
in and for Los Angeles County, 
146 P.2d 935, 63 Cal.App,2d 353. 

Ky.—O’Brien v. O’Brien, 172 S.W.2d 
595, 294 Ky. 793, certiorari de¬ 
nied 64 S.Ct. 518, 321 U.S. 767, 88 
L.Ed. 1063, rehearing denied 64 
S.Ct 1052, 322 U.S. 769, 88 L.Ed. 
1594. 

Pa.—^In re Pusey’s Estate, 184 A, 844, 
321 Pa. 248, certiorari denied Lave- 
ly V. Young Women’s Christian 
Ass’n of Pittsburgh, 57 S.Ct. 36, 
299 U.S. 572, 81 L.Ed. 422, rehear¬ 
ing denied 57 S.Ct 114, 299 U.S. 
621, 81 L.Bd. 458. 

94. La.—State v. Sadler, 26 So, 390, 
51 La. Ann. 1397. 

95. Utah.—In re Thompson’s Es¬ 
tate, 269 P. 103, 72 Utah 17. 

33 C.J. p 1011 note 97. 

96. Ind.—^Detrich v. State, 182 N.E. 
706, 204 Ind. 26. 

33 C.J. p 1011 note 1. 

Stiles for filing motions or pleas In 
abatement not applicable 
Failure of defendants to comply 
with court rule that pleas or mo¬ 
tions in abatement must be filed 
within two days after entry of ac¬ 
tion did not prevent defendants from 


invoking statute providing that no 
judge of municipal or police court 
should act as attorney in any case 
exclusively cognizable by court over 
which he presides, where municipal 
court judge had previously acted 
for plaintiff in another county in 
same claim against defendants.— 
Norton v. Inhabitants of Payette, 
188 A. 281, 134 Me. 468. 

97. Ind.—^Krutz v, Howard, 70 Ind. 
174—Krutz V. Griffith, 68 Ind. 444. 

98. Tex.—^Dulaney v. Walsh, 38 S. 
W. 748, 90 Tex. 329. 

33 C.J. p 1012 note 2. 

99. Mo.—State ex rel. Kansas City 
Public Service Co. v. Waltner, 169 
S.W.2d 697, 350 Mo. 1021—State v. 
Perkins, 96 S.W.2d 75, 339 Mo. 27. 

Bnle on change of venne not ap¬ 
plicable 

Rule requiring all preliminary mo¬ 
tions to be made and disposed of be¬ 
fore change of venue has no appli¬ 
cation, where case is tried by anoth¬ 
er judge on exchange of benches.— 
Warren v. State, 79 S.W.2d 1092, 
128 Tex.Cr. 142. 

1. Ohio.—^In re Ullman, 12 Ohio Cir. 
Ct.,N.S., 340, 31 Ohio Cir.Ct. 376. 
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2. Fla—^McGregor v. Hammock, 132 
So. 815, 101 Fla. 1170. 

33 C.J. p 1012 note 6. 

3. U.S.—Saunders v. Piggly Wiggly 
Corporation, D.C.Tenn., 1 P.2d 582. 

Fla.—McGregor v. Hammock, 132 
So. 815, 101 Fla 1170. 

Kan.—State v. Roberts, 288 P. 761, 
130 Kan. 754. 

Mont.—State ex rel. King v. District 
Court of Eleventh Judicial Dist., 
26 P.2d 966, 95 Mont. 400. 

33 C.J. p 1012 note 7. 

4. IlL—^Holmstedt v. Holms tedt, 49 
N.E.2d 25, 383 Ill. 290. 

Ind.—State ex rel. Krodel v. Gilki- 
son, 198 N.E. 323, 209 Ind. 213. 
Mo.—State v. Huett, 104 S.W.2d 252, 
340 Mo. 934. 

Wis.—In re Noe’s Estate, 5 N.W.2d 
726, 241 Wis. 173. 

33 C.J. p 1012 note 9. 

Zn contempt proceedings 
Where citation for contempt was 
based on attacks on personal integ¬ 
rity of district judge, another judge 
should have been called in and fail¬ 
ure of district judge to call in an¬ 
other judge to preside at trial of 
contempt proceedings in which he 
also testified constituted an abuse 
of discretion.—State ex reL Moser 
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his court, and while they are in his hands for a pre¬ 
liminary order,5 and, on the other hand, it has been 
held proper to make such adjudication after disposal 
of all preliminary matters but before commencement 
of the trial.® A judge may disqualify himself, even 
though parties have waived their right to disqualify 
himj but he must acknwvledge his disqualification 
for prejudice in fact® 

It is the duty of a judge, however, to exercise the 
judicial functions duly conferred on him by law, 
and he has no right to disqualify himself in the ab¬ 
sence of a valid reason,® or when no party to the 
case could legally recuse him,i® and a general or¬ 
der of a judge, tending to disqualify himself in the 
absence of anything tending to show legal disqualifi¬ 
cation has been held void.ii 

b. Conclnsiveness of Eefusal to Act 

A Judge’s decision to recuse himself is not conciu- 
sive but Is subject to review If a party dissatisfied by his 
action makes timely objection. 

A judge’s decision to refuse to act on account of 
some disqualification is not conclusive,^^ and his 
competency may be determined on an application 
for mandamus to compel him to act, discussed in 
the C.J.S. title Mandamus § 76, also 3S CJ. p 612 


notes 93, 94, or by appeal.^® The judge to whom 
the case is transferred has no authority to review 
or annul the order of recusation.^^ If any party is 
dissatisfied with the action of the judge in disquali¬ 
fying himself he must make timely objection and 
resort to his remedy or it will be considered as 
waived.^® Where no attack on the validity of such 
order is made directly by mandamus against the 
recusant judge, the order becomes conclusive^® and 
is not subject to collateral attack and proceed¬ 
ings had or jurisdiction exercised thereafter by a 
substituted judge are valid^® and not subject to 
collateral attack.^® 

Where objection to an order of a judge disquali¬ 
fying himself may be by timely petition for rehear¬ 
ing to set aside the order, after expiration of such 
time the judge cannot review and reverse his or- 
der^o which is not void even if the facts did not 
require it,2i but after expiration of the time the 
order becomes final-^ and the recitals therein con- 
clusive,^® and the order is reviewable only by di¬ 
rect appeaP^ or by mandamus to compel the setting 
aside thereof. The decision of a judge holding him¬ 
self disqualified will not be reversed unless there is 
manifest error apparent therein.®® 


V. District Court of Ninth Judicial 
Dist. in and for Pondera County, 
Mont, 151 P.2d 1002. 

Jndgre as witness 

Where a judge has notice that 
he will be called as a witness in a 
case pending before him, he should 
arrange for someone else to try 
case and, if he has not sufficient 
notice to make such arrangement, 
he should refuse to testify.—^Bra- 
shier v. State, Miss., 20 So.2d 65, 
157 A.L.R. 311. 

5. Fla.-—Fairchild v. Knight, 18 Fla. 
770. 

e. Or.—^Archerd v. Burk, 36 P.2d 
338, 148 Or. 444. 

7. Fla.—State ex ret Mizner Land 
Corporation v. Gray, 157 So. 663, 
117 Fla. 294. 

8. Fla.—State ex rel. Mizner Land 
Corporation v. Gray, supra, 

9. Ariz.—Conkling v. Crosby, 239 
P. 506, 29 Ariz. 60. 

Fla.—State ex rel. Locke v. Sandler, 
23 So.2d 276—City of Palatka v. 
Frederick, 174 So. 826, 128 Fla, 
366—State ex rel. Palmer v, At¬ 
kinson, 156 So. 726, 116 Fla, 366, 
96 A.L.R. 539. 

N.J.—Corpus Juris quoted in 536 
Broad Street Corporation v. Valeo 
Mortg. Co., 39 A.2d 700, 703, 135 
N.J.Eq. 581, affirmed 42 A«2d 704, 
136 N.J.E(i. 613. 


Okl.—^Hamilton v. Pendleton, 237 P. 

611, 111 Okl. 55. 

33 C.J. p 1012 note 13. 

Grounds mentioned in statute 
A judge cannot recuse himself for 
any other causes than those specifi¬ 
cally mentioned in statute.—Shreve¬ 
port Long Leaf Lumber Co. v. Jones, 
177 So. 693, 188 La, 519. 

10. Ala.—^Kersh v. State, 153 So. 
284, 26 Ala,App. 15, certiorari de¬ 
nied 153 So. 287, 228 Ala. 364. 

N.J,—Corpus Juris quoted in 636 
Broad Street Corporation v. Valeo 
Mortg. Co., 39 A.2d 700, 703, 135 
N.J.Eq, 581, affirmed 42 A.2d 704, 
136 N.J.Eq. 513. 

33 C.J. p 1012 note 14. 

IL Okl.—Hamilton r Pendleton, 
237 P. 611. Ill Okl. 55. 

12. Ala,—Medlin v. Taylor, 13 So. 
310, 101 Ala, 239. 

33 C.J. p 1012 note 15. 

13. Ala.—Medlin v. Taylor, 13 So. 
310, 101 Ala, 239. 

Grounds 

<1) It has been held that an order 
may not be questioned on the the¬ 
ory that the grounds assigned by 
the judge were not grounds recog¬ 
nized by law for disqualification.— 
Llndsley v. Lindsley, Civ.App., 152 
S.W.2d 415, reversed on other 
grounds 163 S.W.2d 638, 130 Tex. 
512. 

(2) A judge’s refusal to try a case 
because of intimate longstanding 
friendship for a ]>arty has been held 
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not to afford such party any ground 
for complaint.—^Archerd v. Burk, 36 
P.2d 338, 148 Or. 444. 

14. La.—State v. Voorheis, 6 So. 
826, 41 La.Ann. 567. 

15. La,—State v. Voorheis, supra. 
Waiver by agreement 

Parties were estopped from assert¬ 
ing that judge of county court im¬ 
properly disqualified himself, where- 
agreement of counsel appointing^ 
judge ad litem admitted disqualifica¬ 
tion.—U. S. Fidelity & Guaranty Co. 
V. Tucker, 169 So. 787, 118 Fla. 430. 

16. Fla.—State ex rel. Rembrandt 
Corporation v. Thomas, 157 So. 337, 
117 Fla, 127. 

17. Fla,—State ex rel. Rembrandt 
Corporation v. Thomas, supra, 

18. Fla.—State ex rel. Rembrandt. 
Corporation v. Thomas, supra. 

19. Fla,—State ex rel. Rembrandt. 
Corporation v. Thomas, supra. 

20. Fla,—State ex rel. Harrison v. 
Whitehurst, 146 So.’ 589, 108 Fla. 
465. 

21. Fla,—State ex rel, Harrison v. 
Whitehurst, supra, 

22. Fla,—State ex rel. Harrison v.. 
Whitehurst, supra. 

23. Fla,—State ex rel. Harrison v. 
Whitehurst, supra. 

24. Fla,—State ex rel. Harrison v.. 
Whitehurst, supra, 

25. Tex—Childress v. Grim, 67 Tex, 

68. 
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Where a judge on his own motion recuses him¬ 
self, it has been held that he may later decide that 
his order was erroneous and set it aside but it 
must affirmatively appear that there was no disqual¬ 
ifying fact at the time the order was revoked so as 
to overcome the presumption to the contrary by 
reason of the order of recusation ;27 and, in the 
absence of sufficient grounds for so doing, it is 
reversible error for a judge who has recused him¬ 
self again to assume jurisdiction.28 A judge hav¬ 
ing recused himself and appointed a judge ad hoc 
to try the case retains jurisdiction to review and 
revise the order of appointment, on the suggestion 
that the judge ad hoc was disqualified to sit in the 

case.28 

§ 94. - Objection of Party 

a. In general 

b. Who may object; parties 

c. Time to object 

d. Application; affidavit 

e. Notice 

f. Hearing or determination 


g. Certificate of disqualification or quali¬ 

fication; order 

h. Record 

i. Costs 

a. In General 

Where the judge does not disqualify himself, objec¬ 
tion must be made In the manner provided by the stat¬ 
utes. 

Where the judge does not disqualify himself sua 
sponte in order that his disqualification may be 
available, it is necessary duly to object to it,^® 
following the procedure provided by statute.^i 

b. Who May Object; Parties 

Ordinarily the right to object Is limited to a party 
to the proceeding. 

Ordinarily the right to object to the qualification 
of a judge is limited to a party to the cause or pro- 
ceeding.32 Where the right is given by statute to 
a particular party, the other cannot exercise it;33 
but otherwise the objection may be made by either 
party,including one who by intervention has be- 


26. Ky.—Dotson v. Burchett, 190 S. 
W.2d 697, 301 Ky. 28. 

27. Ky.—Dotson v. Burchett, supra. 

28. Ky.—Dotson v. Burchett, su¬ 
pra. 

29. La.—State v. Woods, 60 So. 671, 
124 La. 738. 

30. Mont.—State ex rel. Stefonick 
V. District Court, Fifth Judicial 
Dist., Beaverhead County, 157 P.2d 
96. 

33 C.J. p 1012 note 24. 

31. Fla.—State ex rel. Harrison v. 
Whitehurst, 146 So. 589, 108 Fla. 
465. 

Mont.—State ex rel. Stefonick v. 
District Court, Fifth Judicial Dist., 
Beaverhead County, 157 P,2d 96— 
State ex rel. Eden v. District Court 
of Fifth Judicial Dist. in and for 
Jefferson County, 95 P.2d 447, 109 
Mont 263. 

Pa. —In re Crawford's Estate, 160 A. 

685, 307 Pa. 102. 

33 C.J. p 1012 note 25. 

32. U.S.—In re Milwaukee & Saw¬ 
yer Bldg. Corporation, C.C.A,I11., 
79 F.2d 478—Cuddy v. Otis, C.C.A. 
Mo., 33 P.2d 677—^Anchor Grain Co. 

V. Smith, C.C.A.Tex., 297 F. 204. 
Neb.—Llppincott v. Lippincott, 13 N. 

W. 2d 721, 144 Neb. 486. 

Nev.—State ex rel. Warren v. Sixth 
Judicial District Court in and for 
Humboldt County, 61 P.2d 6, 67 
Nev. 214. 

33 C,J. p 1012 note 26. 

Partienlar parties 

(1) In proceeding charging infant 
with delinquency, infant was entitled 
to a change of Judge, since truth of 


charge must be determined in an ad¬ 
versary proceeding under rules pre¬ 
scribed for the trial of prosecutions 
for the commission of misdemeanors. 
—State ex rel. Jones v. Geckler, 16 
N.E.2d 875, 214 Ind. 574. 

(2) In action against assessor and 
his surety to recover for money al¬ 
legedly embezzled, if defendant as¬ 
sessor had right te urge recusation 
of trial Judge, surety had same right. 
—State V. Savoy, 22 So.2d 402, 207 
La. 982. 

(3) Statute disqualifying district 
Judge on filing of affidavit charging 
bias authorized disqualification of 
Judge by guardian appointed by 
court to represent insane person in 
proceedings involved.—State ex rel. 
Stokes V. Second Judicial Dist. Court 
in and for Washoe County, 27 P.2d 
634, 65 Nev. 115. 

(4) The county chairman of one 
of dominant political parties who 
was required to be served with no¬ 
tice of petition for recount of votes 
was held entitled to file affidavit of 
disqualification as to district Judge 
signing order directing recount.— 
State ex rel. Romero v. Armijo, 63 
P.2d 1039, 41 N.M. 40. 

(5) In proceeding against Justice 
of peace, sheriff's deputy, and oth¬ 
ers to review issuance of search 
warrant and proceedings thereunder, 
deputy was held “party appearing in 
such cause” entitled to change of 
venue for Judge's prejudice.—State 
V. Innocenti, 16 P.2d 439, 170 Wash. 
286. 

(6) Other parties.—State Capitol 
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Reconstruction Commission v. Mc¬ 
Mahan, 83 P.2d 482, 160 Or. 83. 

In the case of a corporation, only 
persons authorized to speak for it 
may ask for a change of Judges.— 
State ex rel. Sun Pub. Co. v. Pursley, 
29 N.E.2d 991, 217 Ind. 639. 

Where civil action rexnains 

(1) Any right to a second change 
of Judge under statute disqualify¬ 
ing Judge whose Judgment has been 
set aside may be exercised only 
where a civil action remains to 
which the person seeking change is 
a party.—State ex rel. Kist v. Ball, 
Ind., 62 N.E.2d 621. 

I (2) Although special Judge had 
I rendered final Judgment, later af¬ 
firmed, directing receiver to wind 
up affairs of partnership between re¬ 
lator and another, relator had such 
interest in receivership assets as 
would entitle him to raise issues on 
special administrative steps in such 
manner as to present a new matter 
in nature of a civil action, which 
would entitle him to a change of 
Judge as to such Issues but not as 
to receivership administration as a 
whole.—State ex rel. Kist v. Ball, su¬ 
pra. 

33. La.—Bonnefoy v. Landry, 4 Rob. 
23. 

Philippine.—^Joaquin v. Barretto, 26 
Philippine 281. 

34. Ga.—^Riner v, Flanders, 159 S. 
B. 693, 173 Ga. 43—Shuford v. 
Shuford, 81 S.E. 115, 141 Ga. 407. 

Ind,—State ex rel, Youngblood v. 
Warrick Circuit Court of Warrick 
County, 196 N.E. 254, 208 Ind. 
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come a party 5 ]jtit a mere petition to intervene, 
before the right to do so is determined, does not 
make the petitioner a part>^ so as to give him the 
right to file an affidavit of disqualification.^® Under 
some statutes it has been held that the objection may 
be made by one or several parties,^” but under oth¬ 
ers the term ‘‘‘party” is used collectively,and un¬ 
der some of these all must join;39 but under still 
others, the parties need not join, the request of one 
is effective as to the others'^® and may serve to ex¬ 
haust the right of the joint parties to a change of 
judges.'^i Different parties cannot join to disqual¬ 
ify a judge in different actions in which they are 
not jointly interested.^2 Where the ground of dis¬ 
qualification of a judge is that he is a stockholder in 
a bank holding a deed of trust on property sought 
to be condemned, it has been held that it is imma¬ 
terial, as regards plaintiffs right to raise the ques¬ 


48 C.J. S. 

tion of disqualification, that the bank was not made 
a party to the action.^^ 

By state, A judge in a criminal prosecution may 
be disqualified at the instance of the state,^4 al¬ 
though, under some statutes, the state is not enti¬ 
tled to file an affidavit of prejudice as a matter of 
right.45 

All of the judges wffiose disqualification is alleged 
should be made parties to the proceedings.4® 

c. Time to Object 

An objection should be timely and seasonably made, 
promptly on discovery of the disqualification; otherwise 
the right may be lost. 

Although, where a judge is actually disqualified, 
it seems that the objection may be raised at any 
time,47 ordinarily it has been held that the objec¬ 
tion should be timely and seasonably made48 prompt¬ 
ly on the discovery of the disqualification ;49 other- 
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594—McDaniels v. McDaniels, App., 
62 N.E.2d ST6. 

La.—State ex rel. Riddle v. Jeanson- 
ne, 13 So.2d 470, 203 La. 85. 

33 C.J. p 1013 note 27. 

35. Cal.—City of San Diego v. An¬ 
drews. 231 P. 726, 195 Cal. 111. 

36. X.M.—State ex rel. Lebeck v. 
Chavez, 113 P.2d 179. 45 N.M. 161. 

37- Mont.—State v. P^valli County 
Fourth Judicial Dist. Ct., 152 P. 
745, 51 Mont. 305. 

Wis.—State v. Dick, 103 N.W. 229. 
125 Wis. 51. 

38. Or.—D’Ren v. Bagley, 245 P. 
1074, 118 Or. 77, 46 A.L.R. 1173. 

Wyo.—In re Greybull Valley Irr. 
Dist., 76 P.2d 339, 52 Wyo. 479, 
followed in Brewer v. Greybull 
Talley Irr. Dist., 76 P.2d 351, 52 
Wyo. 513, rehearing denied In re 
Greybull Valley Irr. Dist., 77 P.2d 
617, 52 Wyo. 479. 

39. Wyo.—In re Greybull Valley 
Irr. Dist., 76 P.2d 339, 52 Wj^o. 479, 
followed in Brewer v. Greybull 
Valley Irr. Dist., 76 P.2d 351, 52 
Wyo. 513, rehearing denied In re 
Greybull Valley Irr. Dist., 77 P.2d 
617, 52 Wyo. 479. 

40. Ind.—State ex rel. Flaherty v. 
Ermston, 197 N.E. 908, 209 Ind. 
117. 

41. Ind.—State ex rel. Flaherty v. 
Ermston, supra. 

42. Ohio.—State v. Wolfe, 11 Ohio 
Cir.Ct. 591, 6 Ohio Cir.Dec. 118. 

43. Cal,—City of Vallejo v. Superior 
Court of Napa County, 249 P. 1084, 
199 Cal. 408, 48 A.L.R. 610. 

44. Fla.—State ex rel. Brown v. 
Dewell, 179 So. 695, 131 Fla. 566, 
115 A.L.R. 857. 

Ind.—State ex rel. Spencer v. Baker, 
7 lSr.E.2d 984, 212 Ind. 44. 


N.M.—State ex rel. Tittmann v. Hay, 
60 P.2d 353. 40 N.M. 370, 

33 C.J. p 1013 note 31. 

State entitled to equal privileges 
Portion of statute authorizing at¬ 
torney in criminal case to challenge 
judge without setting forth any 
grounds of disqualification and deny¬ 
ing same privilege to district attor¬ 
ney is unconstitutional.—^Daigh v. 
Schaffer, 73 P.2d 927, 23 Cal.App.2d 
449. 

45. N.D.—State v. Donnelly, 276 N. 
W. 695, 68 N.D. 76. 

46. La.—State v, Fontelieu, 30 La. 
Ann, 1122. 

147. Ariz.—Conkling v, Crosby, 239 
' P. 506. 29 Ariz. 60. 

33 C.J. p 1014 note 54. 

48. Mont.—In re Rohkramer’s Es¬ 
tate, 131 P.2d 967, 113 Mont. 545. 
N.M.—State ex rel. Simpson v. Arm¬ 
ijo, 31 P.2d 703, 38 N.M. 2S0. 

Pa.—Commonwealth ex rel. v. Ashe, 
Com.Pl., 86 Pittsb.Leg.J. 600. 
Wash.—State v. Funk, 17 P.2d 11, 
170 Wash. 560. 

S3 C.J. p 1013 note 84. 

Objections held timely made 
Cal.—^Evans v. Superior Court in and 
for Los Angeles County, 290 P. 
662, 107 CaLApp. 372. . 

Mo.—State v. Creighton, 62 S.W.2d 
556, 330 Mo. 1176. 

Nev.—State ex rel. Stokes v. Second 
Judicial Dist. Court in and for 
Washoe County, 27 P.2d 634, 66 
Nev. 115, 

Wash.—State v. Superior Court in 
and for King County, 219 P. 862, 
127 Wash. 101, 

33 C.J. p 1013 note 34 [cj. 

Objections held not timely made 
U.S.—Wyant v. Brennan, C.C.A.W. 
Va., 85 P.2d 920—^Bishop v. U. S., 
aC.A.Colo., 16 F.2d 410, reheard 19 
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F.2d 224—American Brake Shoe & 
Foundry Co. v. Interborough Rap¬ 
id Transit Co.. D.C.N.Y., 6 P.Supp. 
215. 

Cal.—Litten v. Warren, 54 P.2d 39, 
11 Cal.App.2d 635. 

Mo.—State v. Pyle, 123 S.W.2d 166, 
343 Mo. 876. 

Wash.—^Black v. Yoder, 17 P.2d 850, 
171 Wash. 341—State v. Punk, 17 
P.2d 11, 170 Wash. 660—In re 
Thomas’ Estate, 8 P.2d 963, 167 
Wash, 127. 

33 C.J. p 1013 note 34 [dj. 

Where no new issues raised 
Where issues were formed on final 
report of surviving partner in mat¬ 
ter of surviving partnership and ex¬ 
ceptions thereto and cause involving 
such issues was submitted and evi¬ 
dence was heard, neither party was 
entitled to change of judge on filing 
of amended report and exceptions 
where no new issues were raised by 
filing of exceptions to amended re¬ 
port.—State ex rel. George v. Dean, 
198 N.E. 792, 209 Ind. 276. 

49. U.S.—Scott V. Beams, C.C.A.Okl.. 
122 P.2d 777, certiorari denied 
Brady v. Beams, 62 S.Ct. 794, 315 
U.S. 809, 86 L.Bd. 1208, rehearing 
denied 62 S.Ct. 912, 315 CJ.S. 830, 
86 L.Ed. 1224, certiorari denied Ti¬ 
ger v. Beams, 62 S.Ct. 794, 315 

U. S. 809. 86 L.Ed. 1208, Barnett 

V. Connor, 62 S.Ct. 795, 315 U.S. 
809, 86 L.Ed. 1208, Scott v. Beams, 
62 S.Ct. 795, 315 U.S. 809, 86 L.Ed. 
1209, and Allen v. Beams, 62 S.Ct. 
799, 316 U.S. 809, 86 L.Ed. 1209— 
Tennessee Pub. Co. v. Carpenter, 
C.O.A.Tenn., 100 P.2d 728, certio¬ 
rari denied 59 S.Ct. 775, 306 U.S. 
669, 83 L.Ed. 1056—Chafin v. U. S., 
C.C.A.W.Va., 6 F.2d 692, certiorari 
denied 46 S.Ct. 18, 269 U.S. 552, 
70 L.Ed. 407—U. S. v. Parker, D.C. 
Njr., 23 P-Supp. 880—^Borough of 
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wise it has generally been held that the right may 
be lost.®® What constitutes a timely filing depends 
on the circumstances of the particular case.51 Stat¬ 
utory provisions requiring that the objection be 
made or affidavit filed within a specified time must 
be complied with,®2 and the requirement has been 
held one of substance and not merely of form.®^ 


Since the particular time in which the objection 
may be made varies in the different jurisdictions, 
depending on the statute, rule of court, or discre¬ 
tion of the court, as the case may be, it has vari¬ 
ously been held that the objection, to be available, 
may and must be made at the earliest practicable 
opportunity;®^ before an appearance to the mer- 


Hasbrouck Heights, N. J., v. Agri- 
os. D.C.N.J., 10 RSupp. 371. 

Cal.—Rohr v, Johnson, 150 P.2d 5, 
65 Cal.App.2d 208, 153 A.L..R. 95G. 

Ky.—Noe v. Commonwealth, 103 S. 
W.2d 104, 267 Ky. 602. 

La.—State ex rel. Rathe v. Jefferson 
Parish School Board, 19 So.2d 153, 
206 La. 317. 

Minn.—State ex rel. Peterson v. En- 
ersen, 267 N.W. 218, 197 Minn. 391. 

Miss.—McCune v. Commercial Pub. 
Co., 114 So. 268, 148 Miss. 164. 

N.J.—Ex parte Hague, 143 A. 836, 
103 N.J.Eq. 505. 

Vt.—Leonard v. Willcox. 142 A. 762, 
101 Vt. 195. 

33 C.J. p 1013 note 35. 

SO. U.S.—Reflor v. Lansing Drop 
Forge Co., C.C.A.Mich., 124 P.2d 
440, certiorari denied 62 S.Ct. 1047, 
316 U.S. 671, 86 L.Ed. 1746—Chafln 
V. U. S., C.C.A.W.Va., 5 P.2d 592, 
certiorari denied 46 S.Ct 18, 269 
U.S. 552, 70 L.Bd. 407. 

Ark.—Ingram v. Raiford, 298 S.W. 
■507, 174 Ark. 1127. 

Cal.—^Wooley v. Superior Court in 
and for Stanislaus County, 66 P.2d 
680, 19 Cal.App.2d 611. 

D.C—'Laughlin v. U. S., 151 P.2d 281, 
80 U.S.App.D.C. 101, certiorari de¬ 
nied 66 S.Ct 265, motion denied 66 
S.Ct 268. 

Fla.—State ex rel. Ferrera v. Sand¬ 
ler, 12 So.2d 298, 162 Fla. 517— 
State ex rel. Mizner Land Corpo¬ 
ration V. Gray, 157 So. 663, 117 
Fla. 294. 

Ky.—^Harrell v. Howard, 183 S,W.2d 
963, 298 Ky. 684—Roberts v. Stur¬ 
gill, 77 S.W.2d 789, 2'57 Ky. 194— 
Conn V, Commonwealth, 53 S.W.2d 
931, 245 Ky. 583—Hobbs Bros. 

Drilling Co. v. Copper, i32 S.W.2d 
542, 236 Ky. 18—Littleton v. Lit¬ 
tleton, 17 S.W.2d 204, 229 Ky. 353. 

Mich.—Boyer v. Backus, 280 N.W. 
756, 282 Mich. 701, certiorari de¬ 
nied 59 S.Ct 147, 305 U.S. 644, 83 
L.Ed. 416, rehearing denied 59 S. 
Ct 24S, 305 U.S. 674, 83 L.Ed. 437. 

Mont—State ex rel. Eden v. District 
Court of Fifth Judicial Dist. in 
and for Jefferson County, 96 P.2d 
447, 109 Mont 263—State ex rel. 
Eden v. Schneider, '57 P.2d 783, 102 
Mont 286. 

Pa.—^Brown v. Bahl, 170 A. i346. 111 
Pa.Super. 598. 

R.I.— Corpus Juris cited in Kava- 
naugh V. Pauli, 177 A, 352, 355, 5'5 
R.I. 41. 

83 C.J. p 1013 note 36* 


Second application to disqualify 
VThere first application to disqual¬ 
ify trial judge was properly denied 
because defendant only appeared at 
hearing thereon and defendant and 
his attorney failed to comply with 
order to have persons making sup¬ 
porting affidavits appear at hearing 
so that judge might determine 
whether or not they made affidavits 
supporting application, whether or 
not there were two such persons, and 
whether or not such persons were 
of good character as provided by 
statute, subsequent application for 
leave to refile application made when 
cause came on for trial several 
months later was too late and was 
properly refused.—State v. Lawson, 
181 S.W.2d 508, 352 Mo. 1168. 

51- N.M.—State ex rel. Simpson v. 

Armijo, 31 P.2d 703, 38 N.M. 280. 
Wash.—State v. Funk, 17 P.2d 11, 
170 Wash. 560. 

52. U.S,—Curtis v. Utah Fuel Co., 
D.C.N.J., 59 P.Supp. 680, affirmed, 
C.C.A., 148 F.2d >340, certiorari de¬ 
nied 66 S.Ct. 29. 

Fla.—Skipper v. State, 15’3 So. 853, 
114 Fla. 312, appeal dismissed 
Skipper v. State of Florida, 55 S. 
Ct 76, 293 U.S. 517, 79 L.Ed. 631. 
Ky.—^Neace v. Commonwealth, 26 S. 
W,2d 489, 233 Ky. *545, followed in 
Miller v. Commonwealth, 28 S.W. 
2d 45, 234 Ky. 346. 

Minn.—City of Duluth v. La Pleaur, 
272 N.W. 389, 199 Minn. 470—State 
V. Olson, 263 N.W. 437, 195 Minn. 
493—State v. Irish, 235 N.W. 625, 
183 Minn. 49. 

Wis.—State v. Circuit Court of Outa¬ 
gamie County. 208 N.W. 490, 189 
Wis. 629. 

33 C.J. p 1013 note 38. 

Second or subsequent applications 
Statutory limitation on number of 
disqualifications of judges for bias 
and prejudice applies to action or 
proceeding as a whole and not to 
separate motions, and requirement 
that second or subsequent affidavit 
of disqualification must be filed with¬ 
in three days after receipt of notice 
of new judge’s assumption of juris¬ 
diction refers to second or subse¬ 
quent affidavit filed In the entire pro¬ 
ceeding, so that affidavit of disqual¬ 
ification of judge for bias and preju¬ 
dice was ineffective to disqualify 
judge of another district called in to 
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try divorce action following previous 
disqualification of two other judges, 
v,'here such affidavit was not filed 
within three days after receipt of 
notice of new judge’s assumption of 
jurisdiction, although affidavit re¬ 
ferred only to motion for attorney’s 
fees and costs on appeal, and was 
filed the same day as rule to show 
cause why such motion should not 
be granted was served.—State ex rel. 
Stefonick v. District Court, Fifth 
Judicial Dist., Beaverhead County, 
Mont., 157 P.2d 96. 

53. U.S.—U. S. V. 16,000 Acres of 
Land, More or Less, in LaBette 
County, D.C.Kan., 49 F.Supp, 645— 
U. S. V. Parker, D.C.N.J.. 23 P. 
Supp. 880. 

54. Cal.—^Krebs v. Los Angeles Ry. 
Corporation, 61 P.2d 931, 7 Cal.2d 
549—Miller & Lux v. Superior 
Court in and for Stanislaus Coun¬ 
ty, 66 P.2d 689, 19 Cal.App.2d 628. 

Affidavit held timely filed 
Where trial Judge, after granting 
motion to try several pending actions 
between same parties in particular 
order, stated at inception of trial of 
first case that he could not then de¬ 
termine whether or not affirmative 
defense therein would bar all causes 
of action and hence would hear cases 
separately, plaintiff’s petition for 
change of judge on ground of preju¬ 
dice was not filed too late after such 
trial, although order was made on 
commencement thereof that all evi¬ 
dence received therein should be 
deemed received and considered in 
remaining actions.—Kreling v. Su¬ 
perior Court in and for Los Angeles 
County, 146 P.2d 935, 63 Cal.App.2d 
353. 

Party not joining In previoiis appli¬ 
cation 

Unsuccessful party who did not 
join in statement of disqualification 
against judge filed by other unsuc¬ 
cessful parties, which application 
appeared on its face not to have been 
filed at earliest practicable oppor¬ 
tunity after discovering bias and 
prejudice relied on, as required by 
statute, was held not entitled to as¬ 
sert judge’s disqualification.—San 
Joaquin Light & Power Corporation 
V. Superior Court in and for Stanis¬ 
laus County, 66 P.2d '737, 19 CaLApp. 
I 2d 745. 
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its of the action before issue joined at anj 
time at or after joining issue within a specified 
time after the case has been put at issue,or after 
notice of hearing of action, motion, or proceeding 
before the court has been called on to act judicial¬ 


ly on any material issued by the objecting party^i 
and has made its ruling thereon before the com¬ 
mencement of the term during which the case is to 
be tried before the submission of preliminary 


55. Ky.—Noe v. Commonwealth, 103 
S.W.2d 104. 267 Ky. 607—Jones v. 
Commonwealth, 60 S.W,2d 991, 249 
Ky. 502—^Neace v. Commonwealth, 
2$ S.W.2d 489, 233 Ky. 545. fol¬ 
lowed in Miller v. Commonwealth, 
28 S.W.2d 45, 234 Ky. 34^. 

33 C.J. p 1014 note 40. 

Judge as defendant 

Proviso in statute requiring ap¬ 
pearance of defendant before recusa¬ 
tion of district judge for interest ap¬ 
plies only where judge himself is 
plaintiff and not where he is defend¬ 
ant.—Central Lumber Co. v. Jones, 
161 So. 1, 182 La. 1. 

5S. La.—State v. Morgan, 77 So. 
588, 142 La. 755. 

57. S.D.—State v. Circuit Court of 
Seventh Judicial Circuit TVithin 
and For Pennington County, 246 
N.W. 638, 61 S.D. 154. 

SSL Or.—State Capitol Reconstruc¬ 
tion Commission v. McMahan, 83 
P.2d 482, 160 Or. S3—Taylor v. 
Kelson, 5 P.2d 707, 139 Or. 155, re¬ 
hearing denied 8 P.2d 1089, 139 
Or. 155—Strowbridge v. City of 
Chiloquln, 277 P. 722, 130 Or. 444. 

59. Idaho.—Davis v. Irwin, 139 P. 
2d 474. 

Filing at drst appearance not re¬ 
quired 

Under statute authorizing change 
of judge on filing afildavit charging 
bias or prejudice and requiring filing 
before hearing, it is not necessary 
that litigant file affidavit of preju¬ 
dice at litigant’s first appearance or 
otherwise waive objection; the fact 
that statute required motion for 
change of judge to be made within 
five days after notice of the hearing 
of ^‘action, motion or proceeding” 
indicated legislative intent to permit 
filing of affidavit of prejudice at any 
time within limitation specified aft¬ 
er appearance, regardless of partici¬ 
pation in presentation of any matter 
to the judge, but it was not intended 
that a change be made in the midst 
of a hearing on trial on an action, 
motion, or proceeding.—^Davis v. 
Irwin, supra. 

On filing amended cross complaint 
Where affidavit charging bias or 
prejudice on part of district Judge 
was filed at time of filing amended 
cross complaint. Judge was without 
further Jurisdiction to try case, and 
should have called in another Judge 
or transferred case to another dis¬ 
trict court.—^Davis v. Irwin, supra. 

60. K.M.-^State ex rel. Lebeck v. 
Chavez, 113 P.2d 179, 45 N.M. 161— 


State ex rel. Weltmer v. Taylor, 79 
P.2d 937, 42 K.M. 405. 

Hearing contemplated 

Under statute a “hearing:” is con¬ 
templated which includes every step 
wherein judge is called on to rule for 
or against any party to cause, and 
whether or not hearing is on motion, 
demurrer, plea, or answer is imma¬ 
terial.—State ex rel. Shufeldt v. 
Armijo. 50 P.2d 852, 39 K.M. 602. 
Submission of case 
Affidavit of prejudice, filed by at¬ 
torney general after defendant in 
criminal case had filed demurrer to 
order to show cause and brief in sup¬ 
port of demurrer, was not filed too 
late, where court had not held hear¬ 
ing or ruled on order or demurrer, 
and attorney general had filed no 
brief, since case, even If at issue, had 
not been “submitted.”—State ex rel, 
Tittmann v. Hay, 60 P.2d 3'53, 40 N. 
M. 370. 

Afildavit held filed too late 

(1) After opposition to interven¬ 
tion,—^Hill V. Patton, 85 P.2d 75, 4'3 
K.M. 21. 

(2) Other cases.—State ex rel. 
Weltmer v. Taylor, 79 P.2d 937, 42 
K.M. 405—State ex rel. Romero v. 
Armijo, 63 P.2d 1039, 41 K.M. 40. 

6L K.M.—State ex rel. Romero v. 
Armijo, supra—State ex rel. Gan- 
dert V. Armijo, 63 P.2d 1037, 41 N. 
M. 38—State ex rel. Tittmann v. 
Hay, 60 P.2d 353, 40 K.M, 370. 
Issues submitted by other parties 
Whether affidavit of prejudice is 
timely filed depends on whether or 
not the party filing the affidavit has 
theretofore submitted any contested 
matter to the judge for ruling there¬ 
on, and whether or not other mat¬ 
ters between other parties had been 
determined was immaterial, unless 
such matters affected directly such 
defendants.—^State ex rel. Lebeck v. 
Chavez, 113 P.2d 179, 45 K.M. 161. 

62. K.M.—State ex rel. Shufeldt v. 
Armijo, 50 P.2d 852, 39 K.M. 502. 

63. U.S.—Sklrvin v. Mesta, C.C.A. 
Okl., 141 P.2d 668—Refior v. Lans¬ 
ing Drop Forge Co., C.C.AMich., 
124 F.2d 440, certiorari denied 62 
S.Ct 1047, 316 U.S. 671, 86 L.Ed. 
1746—^Minnesota & Ontario Paper 
Co. V. Molyneaux, C.CA.., 70 F.2d 
545—^Bommarito v. U. S., C.C.A. 
Mo., 61 P.2d 355—^Bowles v. U. S., 
C.C.A.Md., 50 F.2d 848, certiorari 
denied 52 S.Qt. 29, 284 U.S. 648, 76 
L.Ed. 550—U. S. V. Parker, D.C.N. 
J., 23 F.Supp. 880—^U. S, t. ^ck, 
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D.C.Mo., 23 F.Supp. 508, appeal dis¬ 
missed, C.C.A., 102 P.2d 976. 

33 C.J. p 1014 note 44. 

Term at which case is triable 

(1) Under a statute providing 
that affidavit of prejudice of judge 
shall be filed on or before first day 
of the term at which case is “tri¬ 
able,” the case is triable at the term 
in which it is called, although con¬ 
tinued to subsequent term.—Wald- 
kirch V. Hoff, 199 K.W. 61, 184 Wis. 
505. 

(2) Affidavit of judge’s prejudice 
may be filed before opening day of 
any term in which case apj>€ars on 
calendar for trial, irrespective of 
number of terms.—State v. Monson, 
215 K.W. 680, 55 K.D. 892. 

Filing in division in which case is 
triable 

Under statute requiring affidavits 
of prejudice to be filed not less than 
ten days before beginning of the 
term, the affidavits must be filed in 
the division in which the case is 
pending ten days before beginning 
of the term to be held in that divi¬ 
sion, and affidavits filed in one divi¬ 
sion of the court regarding cases 
pending in another division were not 
timely when filing was in the wrong 
division and at date of filing there 
were not ten full days before the 
beginning of the term.—U, S. v. 16,- 
000 Acres of Land, More or Less, in 
LaBette County, Kan., D.C.Kan., 49 
F.Supp. 645. 

Where case must be at issue 

Under a statute requiring that, 
when the case is at issue, the affl- 
I davit must be filed ten days before 
the beginning of the term at which 
it is to be tried, an affidavit to dis¬ 
qualify judge before whom construc¬ 
tive contempt proceeding was pend¬ 
ing, filed on same day that order to 
show cause citing person for con¬ 
tempt was served, is timely filed, 
where proceeding was not at issue 
before term.—State ex rel. Simpson 
V. Armijo, 31 P.2d '703, 38 K.M. 280. 
JE6easonabl6 constractioii of statute 

Under a statute requiring filing 
ten days before term, an affidavit of 
bias or prejudice, where indictment 
is found less than ten days before 
commencement of term, must be filed 
as soon as practicable before the 
term begins, or where Indictment is 
found after term has begun, as soon 
as disqualifying facts are known, 
or good cause shown for delay.— 
Chafin V. U. S., aC.A.W.Va., 5 P.2d 
592, certiorari denied 46 S.Ct 18, 269 
U.S. 552, 70 L.Ed. 407. 
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motions by either party preparatory to a trial 
before the day fixed or appointed for hearing or 
trial before hearing has been commenced on any 
issue of fact;6^ before the beginning of a trial 
at any one of the separate steps to be taken in the 


progress of the case;®^ or when a motion for a 
new trial has been made or heard.®® 

On the other hand, it has been held that it can¬ 
not be made on the day of trial after arraign¬ 
ment and plea of not guilty after an adverse 
ruling and it has been held that it cannot be 


64. Ky.—Noe v. Commonwealth, 103 r 
S.W.2d 104, 267 Ky. 607. 

Or.—Ralston v. Stone, 232 P. 631, 
113 Or. 506. 

33 C.J. p 1014 note 42. 

Motion for temporary injunction 
Or.—Forte v. Page, 143 P.2d 669, 172 
Or. 645. 

65. Ind.—Hall v. State, 1-6 S N.E. 127, 

90 Ind.App. 648, followed in 168 
N.E. 925, 90 Ind.App. 718, and 

transfer denied In re Petition to 
Transfer Appeals, 174 N.E. 812, 202 
Ind. 36’5. 

Mont.—Brindjonc v. Brindjonc, 31 P. 

2d 725. 96 Mont. 481. 

33 C.J. p 1014 note 46. 

Objection to one of two jndges in 
two-jndge district 
Although one judge of two-judge 
district issued alternative writ and 
order to show cause in mandamus 
proceeding, and other judge presided 
at hearing, petitioner was held not 
entitled to file affidavit of disaualifi- 
cation against judge hearing petition 
on day prior to hearing and two days 
after petitioner learned which judge 
would preside at hearing, instead of 
five days prior to hearing as re¬ 
quired by statute, notwithstanding 
motion to' quash and demurrer to al¬ 
ternative writ, which were incidental 
to return, were filed on day of hear¬ 
ing.—State ex rel. Eden v. Schneider, 
67 P.2d 783, 102 Mont. 286. 

Hearing or trial of action, motion, or 
proceeding 

The purpose of including “motion’^ 
in procedural provision that affidavit 
of disqualification of district judge 
shall be filed before day appointed 
for hearing or trial of action, motion, 
or proceeding was to prevent such 
affidavits from being filed on day of 
a hearing, and thereby causing delay, 
and provision was not intended to 
permit disqualification of judge 
merely in a particular portion of an 
action or proceeding.—State ex rel. 
Stefonick v. District Court, B^fth 
Judicial Dist., Beaverhead County, 
Mont., 157 P.2d 96. 

Hearing of motion 

The statute as amended relating to 
time for filing an affidavit of preju¬ 
dice against a district judge does not 
permit the filing of the affidavit at 
hearing of a motion, order to show 
cause, or argument on demurrer, but 
only requires filing of the affidavit 
in a district court with one judge in 
chambers five days before motion 
is to be heard, the clause, "*or at the 


hearing of any motion,'* etc., having 
been inserted solely to make statute 
applicable to such hearings as well 
as to trials of causes, and an affi¬ 
davit of prejudice filed at the time 
of the hearing was too late to meet 
the requirements of the statute.— 
State ex rel. Fickling v. Moriarty, 
294 N.W. 473, 208 Minn. 469. 
Substituted order setting case for 
trial 

Order setting case for trial on day 
before order was made and describ¬ 
ing order as "substituted’* for vacat¬ 
ed order of five days before was held 
Ineffective to cut off right of appli¬ 
cant for change of judge, on theory 
that statute required motion and af¬ 
fidavit of prejudice to be filed not 
less than five days before trial, 
where applicant had filed motion and 
affidavit before entry of “substitut¬ 
ed** order.—^Washakie (Livestock 
Loan Co. v. Meigh, 33 P.2d 922, 47 
Wyo. 161. 

Where causes were improperly 
placed on trial docket of court in 
county having only one resident 
judge, and orders continuing and 
consolidating causes were made pur¬ 
suant to stipulations, such orders 
were not within statute requiring 
affidavits of prejudice before “orders 
or rulings involving discretion’* are 
made and affidavits of prejudice were 
timely and effective, notwithstand¬ 
ing placing of causes on trial docket 
and such orders.—State ex rel. Floe 
V. Studebaker, 134 P.2d 718, 17 Wash. 
2d 8. 

Where facts not known 

Circuit court rule requiring ap¬ 
plication for change of judge to be 
filed at least three days before day 
set for trial was held inapplicable, 
where affidavit stated that alleged 
bias of judge was not discovered un¬ 
til day of trial.—State ex rel. Van i 
Horne v. Sullivan, 188 N.E. 672, 206 
Ind. 304. 

66. Cal.—People v. Schoonderwood, 

App., 164 P.2d 69. 

Introduction of formal evidence 
before impaneling Jury, for sole pur¬ 
pose of preventing dismissal of ac¬ 
tion for want of prosecution, was 
held not a “commencement of hear¬ 
ing of any issue of fact** within stat¬ 
ute requiring statement of disqualifi¬ 
cation of judge to be filed before 
such commencement of hearing.— 
Miller & Lux v. Superior Court in 
and for Stanislaus County, 66 P.2d 
689, 19 Cal.App.2d 628. 
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67. Tex.—Ferguson v. Chapman, 

Civ.App., 94 S.W.2d 593, error dis¬ 
missed. 

33 C.J. p 1014 note 45. 

Before commencement of trial of 
cause 

Or.—^Western Athletic Club v. 
Thompson, 129 P.2d 828, 169 Or. 
514. 

Where trial judge not identified 
An affidavit of prejudice need not 
be filed three days before trial when 
trial judge cannot be identified with¬ 
in such time, and, where filed before 
trial when trial judge can first be 
identified must be considered as 
though filed within three days before 
trial as required by statute.—^Wolf 
V. Marshall, 165 N.E. 848, 120 Ohio 
St. 216. 

68. Mont.—State v. Lewis & Clark 
First Judicial Dist Ct., 128 P. 913, 
46 Mont. 492. 

Distribution in probate proceedings 
When partition proceedings have 
been begun and a decree of distribu¬ 
tion made merely ascertaining the 
interest of each distributee, leaving 
the administration pending until 
confirmation of the report, the judge 
retaining jurisdiction might be dis¬ 
qualified by an affidavit filed after 
his order of distribution.—State v. 
Lewis & Clark First Judicial Dist 
Ct, supra, 

69. Tex.—Gulf, C. & S. F. R. Qo. v. 
Looney, 95 S.W. 691, 42 Tex.Civ. 
App. 234. 

33 C.J. p 1014 note 48. 

7a U.S.—Klose V. IT. S., C.C.A 
Minru, 49 F.2d 177, certiorari de¬ 
nied 52 S.Ct 11, 284 U.S. 626, 76 
L.Ed. 534. 

Okl.—Weaver v. State, 147 P.2d 800, 
78 OkhCr. 277—Waimoth v. State, 
131 P.2d 774, 75 Okl.Cr. 369. 

33 C.J. p 1014 note 49. 

71. U.S.—Lipscomb v. U. S., C.C.A. 
Okl., 33 P.2d 33—U. S. v. Costea, 
D.OMich., 52 F.Supp. 3. 

Ky.—^Noe v. Commonwealth, 103 S. 

W.2d 104, 267 Ky. 607. 

Or.—State v. Ring, 259 P. 780, 122 
Or. 644, affirmed Ring v. State of 
Oregon, 48 S.Ct. 338, 276 U.S, 607, 
72 L.Ed. 728. 

72. Cal.—^Krehs v. Los Angeles Ry. 
Corporation, 61 P.2d 931, 7 Cal.2d 
549—^Wooley v. Superior Court in 
and for Stanislaus County, 66 P. 
2d 680, 19 Cal.App.2d 611. 

Idaho.—^Aker v. Coleman, 83 P,2d 
869, 60 Idaho 118. 



JUDGES 


48 C.J.S, 


§ 94 

made after commencement of the trial3 aft¬ 
er verdict after trial and judgment or after 
judgment set aside and new trial ordered."® 

It has been held that an objection that the judge 
is disqualified by interest in the subject matter may 
be raised any time before judgment becomes final;*" 
and that, if the objection is on the ground of in¬ 
terest or relationship, it must be made before judg¬ 
ment has been rendered,'^ or, if made thereafter, 
before the judge has lost control of the judgment."^ 
An affidavit filed one day before the date set for 
trial is not filed too late where the statute does not 
limit the time for making the application.^® A re¬ 
newed motion, made on the day the case has been 
assigned for retrial, and based on occurrences dur¬ 
ing the original trial, has been held timely.^i Where 
one defendant files a motion for new trial on his 
plea of abatement, a codefendant may not obtain a 
change of judges before ruling is made on defend¬ 
ant’s motion,32 and a pretended change of judge is 
ineffective.32 A change of judges is not permitted 
where a petition for writ of error coram nobis is 
pending before the judge who tried the original 
criminal case.34 Where a motion for leave to 


amend pleading is pending at the time of filing of 
affidavit of prejudice, it has been held that the ju¬ 
risdiction of the judge to decide the pending mo¬ 
tion is not affected.3® 

After discovery. Where the party entitled to ob¬ 
ject is not informed of the disqualifying facts until 
after the expiration of the time in which objection 
should be made, his objection, made on discover}^ 
of the facts, will be regarded as seasonably made.®® 

d. Application; Af&davit 

(1) In general 

(2) By whom made; filing 

(3) Sufficiency of application or affida¬ 

vit 

(1) In General 

The application to disqualify a Judge must be prop¬ 
erly made. Affidavits and supporting affidavits, and cer¬ 
tificates of good faith properly executed must be filed as 
required by the statutes; and the number of applica¬ 
tions which may be made is to be determined by the 
statutory provisions of the particular jurisdiction. 

In order to invoke the jurisdiction of the court to 
pass on the disqualification,37 the objection to the 
judge should be properly made33 by petition®^ or 


JC-M.—state ex rel. Shufeldt v. Arm- i 
ijo, 50 P.2d 852, 39 N.M. 502. | 

Or.—Barton v. Brown, 244 P. 660, 
117 Or. 525—^Phy v. Allen, 236 P. 
1056, 115 Or. 168. 

Wash,—In re Thomas* Estate, 8 P.2d 
963, 167 Wash. 127. 

73. U.S.—Davis v. Securities and 
Exchani^e Commission, C.C.A.I11., 
109 R2d 6, certiorari denied 60 
S.Ct. 889, 309 U.S. 687, 84 L.Ed. 
‘1030. 

AtIz .—Sam v. State, 265 P. 609, 33 
Ariz. 383, followed in Shew Chin 
V. State, 265 P. 631, 33 Ariz. 419 
and Gee Long v. State, 265 P, 622, 
33 Ariz. 420. 

Ga.—^Wood V. Cauthen, 149 S.B. 138, 
16S Ga. 766. 

Ind.—Railroad School Tp., Starke 
County V. Christensen, 169 N.E. 
533, 88 lnd.App. 580. 

Mont.—In re Rohkramer’s Estate, 
131 P.2d 967, 113 Mont. 545. 

Or.—Mursener v. Redding, 160 P.2d 
307. 

74- Mont—In re Miller’s Estate, 229 
P. 851, 71 Mont 330. 

75w Ariz.—^Mosher v. Way land, 158 
P.2d 654, certiorari denied 65 S.Ct. 
868, 324 U.S. 862, 89 L.Ed. 1419, 
appeal dismissed 66 S.Ct. 58. 

Cal.—People v. Sweet 55 P.2d 899, 
19 Cal.App.2d 392—Ex parte Casas, 
48 P.2d 990, 9 CaLApp.2d 122 . 

Ind.—Carr v. State, 142 N.E. 378, 
194 Ind. 162—Cirtin v. Cirtin, 161 
N.E. 709, 87 IndLApp. 457. 

Minn.—State ex rel. Olson v. District 


Court of Goodhue County, 263 N. 
W. 908, 196 Minn. 56. 

N.J.—536 Broad Street Corporation 
V. Valeo Mortg. Co., 42 A.2d 704, 
136 N.J.Eq. 513—Curtis v. Joyce, 
99 A. 932, 90 N.J.Law 47. 

Or.—Roeser v. Roeser, 239 P. 541, 
116 Or. 108—^In re Roedler’s Es¬ 
tate, 222 P. 301, 110 Or. 147. 

33 C.J. 1014 note 50. 

7S. Or.—State v. Circuit Court for 
Deschutes County. 233 P. 663, 114 
Or. 6, rehearing’ denied 234 P. 262, 
114 Or. 6. 

77- Cal.—Cadenasso v. Bank of 
Italy, 6 P.2d 944, 214 Cal. 562— 
City of Vallejo v. Superior Court 
of Napa County, 249 P. 1084, 199 
Cal. 408, 48 A.L.R. 610—Hall v. 
Superior Court in and for Imperial 
County. 245 P. 814, 198 Cal. 373. 

78. Miss.—^Dixon v. Rowland, 108 
So. 807, 143 Miss. 270. 

79. Miss.—^Dixon v. Rowland, supra. 

80. Ariz.—Stevens v. Stevens, 152 
P. 164, 17 Ariz. 306. 

81. Ky.—^Noe v. Commonwealth, 103 
S.W.2d 104, 267 Ky. 607. 

82- Ind,—State ex rel. Rose v. Wor¬ 
den, 23 N.E.2d 264, 216 Ind. 83. 

83. Ind.—State ex rel. Rose v, Wor¬ 
den, supra. 

84. Ind.—^Kelly v. Gerdink, 52 N.E. 
2d 43, 222 Ind, 105. 

85. Mont.—State ex rel. Gold Creek 
Mining Co. v. District Court, Sec¬ 
ond Judicial Dist., in and for Sil¬ 
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ver Bow County, 43 P.2d 249, 99 
Mont. 33. 

sa U.S.—Morris v. U. S., C.C.A.Okl., 
26 P.2d 444. 

CaL—Cadenasso v. Bank of Italy, 6 
P.2d 944, 214 Cal. 562. 

D.C.—Hurd v. Letts, 152 F.2d 121, 
80 U.S.App.D.C. 233. 

Ind.—State ex rel. Van Horne v. 
Sullivan, 188 N.E. 672, 206 Ind. 
304. 

33 C.J. p 1014 note 61. 

FailTire to file timely not shown 

U. S.—U. S. V. Buck, D.C.MO., 23 P. 
■Supp. 508, appeal dismissed, C.C. 
A.. 102 P.2d 975. 

87. Ariz.—Jenkins v. Skelton, 192 P. 
249, 21 Ariz. 663. 

Ky.—Tolliver v. Commonwealth, 176 
S.W. 1190, 165 Ky. 312. 

88. Ga,—^Williamson v. State, 150 S. 
E. 464, 40 Ga,App. 496. 

Prejudice arising during proceedings 
Remedy for bias and prejudice of 
judge arising out of actual proceed¬ 
ings in cause is by way of appeal 
through assignment of errors and 
exceptions In record, and not by way 
of change of judicial venue.—U. S. 

V. Plegenheimer, D.C.N.J., 14 P.Supp. 
■584, appeal dismissed, Q.C.A., Plegen¬ 
heimer V. U. S., 110 P.id 379. 

89. U.S.—^In re Pox West Coast 
Theatres, D.C.€al., 25 P.Supp. 2*50, 
affirmed, C.C.A,, 88 P.2d 212, cer¬ 
tiorari denied Tally v. Pox Film 
Corporation, 57 S.Ct. 944, 301 U.S. 
710, 81 L.Ed. 1363, rehearing de- 
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motion,which generally is required to be support¬ 
ed by affidavitOl and, under some statutes, addition¬ 
al corroborating affidavits of disinterested reputable 
persons.92 The objection cannot be made by way 
of challenge,93 demurrer,94 or plea.95 

Certificate of good faith. Where the statute so 
requires, the affidavit of bias or prejudice must be 
accompanied by a certificate of counsel of record 
that it is made in good faith.96 The good faith 
certified to is that of the attorney, and not that of 
the party making the affidavit,9 7 the requirement 
being founded on the assumption that a member of 
the bar will not indulge in reckless disregard of 


truth.98 The, certificate must disclose the authority 
of the attorney making it to do so99 and an attor¬ 
ney signing the affidavit as a party may not execute 
the certificate as counsel of record in the absence 
of evidence of his authority to act.^ The certifi¬ 
cate is subject to strict construction.^ 

Number of applications. Under the statutes in 
some jurisdictions a party is limited to one change 
of judges, and having made one application his right 
to disqualify other judges is exhausted ;9 nor can 
he direct his affidavit against more than one judge.^ 
Under a statute limiting the right to the disqualifi¬ 
cation of the resident or presiding judge of the dis- 


nied 58 S.Ct. 7, 302 U.S. 772, 82 L. 
Ed. 598. 

Pa.—In re Crawford’s Estate, 160 A, 
585, 307 Pa. 102. 

33 C.J. p 1014 note 56. 

Demurrer 

Demurrer to challenge to trial 
judge’s qualifications admits facts 
properly stated as ground of chal¬ 
lenge, hut denies their legal suffi¬ 
ciency.—State V. Bolitho, 136 A. 164, 

103 N.J.Law 246, affirmed 146 A. 927, 

104 N.J.Law 446. 

9a Mass.—Richardson v. Welcome, 
6 Cush. 331. 

Motion questions jurisdiction 

A motion that judge decline to sit 
in trial of criminal case because of 
disqualification through interest, 
prejudice, or otherwise is deemed to 
raise a question of jurisdiction.—^Noe 
V. Commonwealth, 103 S.W.2d 104, 
267 Ky. 607. 

91. Ky,—Brents v. Burnett, 174 S. 
W.2d 521, 295 Ky. 337. 

3'8 C.J. p 1014 note 58. 

92. Pla.—State ex rel. Murray v. 
Caro, 17 So.2d 79, 154 Fla. 215— 
Nickels V. State, 98 So. 497, 86 
Pla. 208, reheard 99 So. 121, 86 
Fla. 208. 

Mo.—State v. Bryant, 24 S.W.2d 1008. 

93. Ala.—Lyon v. State Bank, 1 
Stew. 442—Wright v. State, 58 So. 
68, 8 AlaApp. 24. 

Statute held unconstitutional 

The statute authorizing a litigant 
or his attorney to disqualify judge 
of superior or municipal court by 
peremptory challenge is unconstitu¬ 
tional as unwarranted Interference 
with constitutional and orderly proc¬ 
esses of the court.—^Krug v. Superior 
Court in and for San Francisco 
County, 77 P.2d 854, 11 Cal.2d 773— 
Austin V. Lambert, 77 P.2d 849, 11 
Cal.2d 73, 115 A.L.R. 849. 

94. Nev.—Prevert v. Swift, 13 P. 6, 
19 Nev. 400. 

95. Ala—^Lyon v. State Bank, 1 
Stew. 442—^Wright v. State, 58 So. 
68, 3 Ala.App. 24. 


96. U.S.—Beland v. XJ. S.. C-C.ATex., 
117 P.2d 9oS, certiorari denied 61 
S.Ct. 1110, 313 U.S. 585, 85 L.Ed. 
1541, rehearing denied 62 S.Ct. 54, 
314 U.S. 708, 86 L.Ed. 565—Cuddy 
V. Otis, C.C.A.MO., 33 F.2d 577— 
Saunders v. Piggly Wiggly Corpo¬ 
ration, D.C.Tenn., 1 p.2d 582—Cur¬ 
tis v. Utah Fuel Co., D.C.N.J., 59 
P.Supp. ‘680, affirmed, C.C.A., 148 
P.2d 340, certiorari denied 66 S.Ct. 
29—U. S. V. 16,000 Acres of Land, 
More or Less, in LaBette County, 
Kan., D.C.Kan., 49 P.Supp. 645— 
U. S. V. Parker, D.C.N.J., 23 P. 
Supp. 880. 

Counsel of record 

(1) Attorney not admitted to bar 
of federal court at time of filing affi¬ 
davits of prejudice against district 
court judge was not “counsel of rec- | 
ord” entitled to file such affidavits.— 
Currin v. Nourse, C.C.A.Mo., 74 P.2d 
273, certiorari denied 55 S.Ct. 638, 
294 U.S. 729, 79 L.Ed. 1259—Morse 
V. Lewis, C.C.AW.Va,, 54 P.2d 1027, 
certiorari denied 52 S.Ct. 640, 286 U. 
S. •5'57, 76 L,Ed. 1291. 

(2) “Counsel,” required to certify 
to the good faith of an affidavit of 
bias or prejudice, means a person 
capable of giving testimony and not 
a firm of attorneys.—Benedict v. Sei- 
berling, D.C.Ohio, 17 P.2d 831. 

97. U.S.—U. S, V. 16,000 Acres of 
Land, More or Less, in LaBette 
County, Kan., D.C.Kan., 49 P.Supp. 
645—^U. S. V, Plegenheimer, D.C. 
N.J., 14 P.Supp. 584, appeal dis¬ 
missed, C.C.A, Plegenheimer v. U. 
S„ 110 F.2d 379. 

98. U.S.—Mitchell v. U. S., C.C.A 
N.M., 126 P.2d 650, certiorari de¬ 
nied 62 S.Ct. 1307, 316 U.S. 702, 
86 L.Ed. 1771, rehearing denied 65 
S.Ct. 855, 324 U.S. 887, 89 L.Ed. 
1436. 


Land, More or Less, in LaBette 
County, supra. 

Client representing himself 

(1) Refusal of counsel of record 
to sign such a certificate does not 
entitle the party to file the affidavit 
on the ground that he represents 
himself, where he has counsel of rec¬ 
ord at all times.—Beland v. U. S., C. 
C.ATex., 117 F.2d 958, certiorari de¬ 
nied 61 S.Ct. 1110, 313 U.S. 585, 85 L. 
Ed. 1541, rehearing denied 62 S.Ct. 
54, 314 U.S. 708, 86 L.Ed. 565. 

(2) WTiere he had counsel of rec¬ 
ord when the affidavit was filed, and 
another counsel of record in the tri¬ 
al, but first counsel had not with¬ 
drawn his appearance, he cannot 
claim that he was representing him¬ 
self in the making and presentation 
of the affidavit—Mitchell v. U. S., 
aCAN.M., 126 F.2d 550, certiorari 
denied 62 S.Ct 1307, 316 U.S. 702, 
86 'L.Ed. 1771, rehearing denied 65 
S.Ct 855, 324 U.S. 887, 89 L.Ed. 143'6. 

2. U.S.—^U. S. V. 16,000 Acres of 
Land, More or Less, in LaBette 
County, Kan., D.C.EAn., 49 P.Supp. 
645. 

3. U.S.—U. S. V. Buck, D.C.MO., 28 
P.Supp. 508, appeal dismissed. C. 
C.A, 102 P.2d 976, 

Mo.—State v. McDonald, 119 S.W.2d 
286, 342 Mo. 998—State v. Wagner, 
279 S.W. 23, 311 Mo. 391. 

At same term 

A statute which provides that ei¬ 
ther party to a civil action may file, 
before the opening of a term of 
court, an affidavit of prejudice 
against the judge to preside thereat 
has reference, in application, to the 
term of court to be held, and does 
not permit the filing of more than 
one affidavit of prejudice against a 
Judge to preside at such term.—^Pel- 
ton V. Rosen, 176 N.W. 920, 46 N.D. 
271. 


99. U.S.—U. S. V. 16,000 Acres of 
Land, More or Less in LaBette 
County, KAn., D.C.Kan., 49 P.Supp. 
545. 

L U.S.—U. S. V. 16,000 Acres of 
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4. Idaho.—^Aker v. Coleman, 88 P.2d 
S69, 60 Idaho 118. 

Mo.—State v. Stanton, 68 S.W.2d 811 
—State V. De Shop, 68 S.W.2d 805, 
334 Mo. 862—State v. Messino, 30 

S.W.2d 750. 325 Mo. 743. 
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trict in which the cause is pending, where such 
judge has voluntarily disqualified himself a litigant 
may not disqualify a judge who is sitting at the re¬ 
quest of the recused judge ;5 but under other stat¬ 
utes it has been held that a voluntarj^ disqualifica¬ 
tion of a judge is not a change of judges so as to 
preclude the right to have a different judge called 
in on filing of an affidavit and payment of the re¬ 
quired fee.^ \\"here the first application is a nullity, 
a second application has been held not to offend the 
rule that only one change is permissible,^ and dis¬ 
qualification of a judge by one party has been held 
not to prevent the other party from filing an affi¬ 
davit to disqualify the substituted judge.^ 

(2) By Whom Made; Filing 

Whether the affidavit must be made by the party, 
or may be made either by him or his attorney, depends 
on the terms of the statute. 

In some jurisdictions the affidavit may be made 
either by the party^ or by his attorney.^O In other 
jurisdictions the affidavit must be made by the par¬ 
ty, and not by his attorney or agent,although the 
application may be made by the attorney.^2 Where 
the statute so requires, all parties defendant must 
join in the affidavit unless it appears that one who 
does not join is merely a nominal party or has de- 
faulted.i3 In case of a corporation the affidavit 
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may be made by one of its agents duly authorized 
to make it.^^ 

Filing, The affidavit may be filed by the attor¬ 
ney of the objecting party.15 The fact that affida¬ 
vits are marked *‘filed” by a clerk in one division 
of a district court does not constitute “filing” in 
another division of the court where the case in¬ 
volved is pending.i^ The attention of the court 
should be called to the filing of the affidavit.^'^ 

(3) Sufficiency of Application or Affidavit 

(a) In general 

(b) Affidavit of bias or prejudice 

(c) Judge as material witness 

(d) Having been of counsel 

(a) In General 

In general the affidavit or appflcation should set 
forth some ground of disqualification and the facts on 
which it is based. It should conform to the statute un¬ 
der which it is made. 

Generally speaking, the affidavit or application 
should set forth some ground of disqualification^^ 
and the facts on which the disqualification is 
based,^^ and not mere conclusions,and it has 
been held that the statement must be positive and 
not on information or belief,^^ although, as dis¬ 
cussed infra subdivision d (3) (b) of this section, 
there is authority to the contrary where the ground 
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B. N.M.—State ex reL Armijo v. i 
Lujau, 111 P.2d 541, 45 N.M. 103-—'' 
State ex rel, Tittmann v. McGhee, 
64 P.2d 825, 41 N.M. 103. 

6. Nev.—State ex rel. Warren v. 
Sixth Judicial District Court in 
and for Humboldt County, 61 P.2d 
6, 57 Nev. 214. 

7. Mo.—State v. Crelgrhton, 53 S.W. 
2d 556, 330 Mo. 1176. 

8. Minn.—State ex rel. Olson v. 
Schultz, 274 N.W. 401, 200 Minn. 
363. 

9. Ky.—Williams v. Howard, 110 S. 
W.2d 661, 270 Ky. 728. 

33 C.J. p 1014 note 63. 

10. Ky.—Williams v. Howard, su¬ 
pra, 

33 C.J. p 1014 note 64. 

The tTnited States district attorney 
is the official representative of the 
United States government in litiga¬ 
tion within the state of Kansas, and 
affidavit of prejudice against district 
judge, if made, should have been 
made by the district attorney.—U. 

V. 16,000 Acres of Land, More or 
Less, In LaBette County, Kan., D.C 
Kan., 43 P.Supp. 64^. 

Assistant county solicitors are 
authorized to make statutory affida¬ 
vit of disqualification of trial judge 
in criminal case, since under statute 


assistant county solicitors can per¬ 
form any duty that county solicitors 
can perform, except signing- and fil¬ 
ing of information, and duties of 
county solicitors are same as those 
of state attorney, and filing of affi¬ 
davit of disqualification is not juris¬ 
dictional.—State ex rel. Brown v. 
Dewell, 179 So. 69'5, 131 Fla. 566, 116 
A.L.R. 857. 

IL Ind.—Wiltfong v. Schafer, 23 N. 

E. 91. 121 Ind. 2-64. 

33 C.J. p 1014 note 66. 

12. Ind.—Firestone v. Hershberger, 
22 N,B. 985, 121 Ind. 201. 

13. N.D,—Huether y. Ha.velock 
Equity Exch.. 204 N.W. 828, 62 N. 
D. 786. 

14. Ind.—State ex rel. 1625 B. 
Washingrton Realty Co. v. Markey, 
7 N.E.2d 989, 212 Ind. 59. 

Or.—State Capitol Reconstruction 
Commission v. McMahan, 83 P.2d 
432, 160 Or. 83. 

33 C.J. p 1014 note 69. 

15. Ind.—Wiltfong v. Schafer, 23 N. 
R 91, 121 Ind. 264—Firestone v. 
Hershberger, 22 N.E. 985, 121 Ind. 
201 . 

j 1ft U.S.—U. S. V, 16,000 Acres of 
Land, More or Less, in XiaBette 
County, Kan., D.C.Kan., 49 F.Supp. 
645. 


17. Ind.—State ex rel. Thompson v. 
Rhoads, 65 N.E.2d 248. 

Judge sufficiently apprised of filing 
Nev.—State ex rel. Stokes v. Second 
Judicial Dist. Court in and for 
Washoe County, 27 P.2d 534, 65. 
Nev. 115. 

18. Pla.—State ex rel. Perrera v. 
Sandler, 12 So.2d 298, 152 Fla. 517. 

Tex.—Ferguson v. Chapman, Civ. 
App., 94 S.W.2d 693, error dis¬ 
missed. 

33 C.J. p 1014 note 72. 

19. Pla.—State Road Department of 
Florida v. Bender, 16 So.2d 673, 153 
Pla. 727. 

Lia.—State v. Phillips, 106 So. 375, 
169 La. 903—State v. Davis, 98 So. 
422, 154 La. 928. 

Okl.—Rourke v. Bevis, 42 P.2d 898, 
171 Okl. 392. 

Tex.—^Lubbock Independent School 
Dist. V. Abernathy, Civ.App., 1 S. 
W.2d 426. 

33 C.J. p 1014 note 73. 

2ft Ky.—^Eastridge v. Common¬ 

wealth, 241 S.W. 806, 195 Ky. 126. 
La.—State v. Rini, 95 So. 400, 153 
La. 57, dismissed 44 S.Ct. 230, 263 
XJ.S. 689, 68 L.Ed. 508—Schwing v. 
Dunlap, 58 So. 162, 130 La. 498. 
21. Ark.—^Davis v. Atkinson, 87 
W. 432, 75 Ark. 300. 

33 aj. p 1015 note 76. 
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of disqualification is bias or prejudice. Where in¬ 
terest is asserted as the reason for recusing the 
trial judge, the application cannot be supported by 
merely showing grounds for prejudice .22 It must 
be made clearly to appear that the disqualification 
is a present subsisting one.^^ The affidavit must 
show that the objecting party is a party in inter¬ 
est,^4 unless the record already shows him to be 
such.25 An affidavit limiting the disqualification to 
matters to be heard on motion before trial does not 
disqualify the judge from presiding at the trial.^S 
It has been stated that an affidavit is not required 
to notify a judge of his relationship to a party^^ 
and that, where such relationship is pointed out in 
a sworn answer and admitted by general demurrer 
thereto, the general demurrer should not be sus- 
tained.28 It has been held that the affidavit should 
be strictly construed.29 

Attestation, Attestation by a notary public has 
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been held to be a sufficient verification.^® Affidavits 
not sworn to arc properly rejected.^! 

Conforming to statute. The affidavit should con¬ 
form to the statute32 in force at the time the ap¬ 
plication is made.33 An affidavit which substan¬ 
tially conforms to the statute is sufficient.34 

Excusing delay. Where the objection is not 
timely made, the motion or affidavit should allege 
the excuse therefor.35 

(b) Affidavit of Bias or Prejudice 

While In some Jurisdictions an affidavit of bias or 
prejudice is sufficient if in the language of the statute* 
In many Jurisdictions it must set forth the facts showing 
bias or prejudice of a personal nature, and general ai- 
iegations or mere conclusions are not sufficient. 

In some jurisdictions an affidavit alleging bias or 
prejudice is sufficient if made in the language of 
the statute,and the facts showing actual bias or 
prejudice need not be alleged.^^ Under many stat- 
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22 . LsSu —State v. Phillips, 164 So. 
375. lo9 La. 903. 

23. S.C.—Ehrhardt v. Breeland, >36 
S.E. 537, 57 S.C. 142. 

24. U.S.—De Ran v. Killits, C.C.A. 
Ohio, 8 P.2d S40—Anchor Grain Co. 
V. Smith, C.CjATex., 297 F. 204. 

32 C.J. p 1015 note 77. 

25. Mo.—State v. Montgomery, 142 
S.W. 474, 160 Mo.App. 724. 

20. Minn.—^Locksted v. Locksted, 
289 N.W. 65, 206 Minn. 525. 

27. Tex.—Stephenson v. Kirkham, 
Civ.App.. 297 S.W. 265, 

2B, Tex.—Stephenson v. Ellrkham, 
supra. 

29. XJ.S.—Benedict v. Seiberlingr, D. 
aOhio, 17 F.2d 831—U, S. v. 16,000 
Acres of Land, More or Less, In 
LaBette County, Kan., D.C.Kan., 

49 P.Supp. 645. 

83 C,J. p 1016 note 84. 

30. Cal.—Rosenfield v. Vosper, App., 
1-60 P.2d 842. 

31. XJ.S.—In re Beecher, D.C.Wash., 

50 P.Supp. 530. 

Arlz.—Sam v. State, 265 P. 609, 83 
Ariz. 383, followed in Shew Chin 
V. State, 265 P. 621, 33 Ariz. 419 
and Gee Long v. State, 26'5 P. 622, 
33 Ariz. 420. 

Mo.—State v. Creighton, 52 S.W.2d 
o56, 330 Mo. 1176. 

32. N.J.—636 Broad Street Corpora¬ 
tion V. Valeo Mortg. Co., 82 A. 2d 
179, 133 N.J.Bq. 240, affirmed 34 
A.2d 801, 134 N.J.Eq. 224. 

33 C.J. p 1015 note 81. 

Affidavil; held irregular and insufll- 
cient 

Combining affidavit of judge’s 
prejudice with allegation for change 
of place of trial to another county 
because of prejudice ef people held 

48CJ.S.-6& 


so irregular that court was not de¬ 
prived of jurisdiction.—^State v. Boh- 
ner, 246 N.W. 314, 310 Wis. 651, 86 A- 
L.R. 61L 

33. Okl.—Bonham v. State, 118 P. 
149, -6 Okl.Cr. 236. 

34. Or.—State Capitol Reconstruc¬ 
tion Cornmiselon v. McMahan, 83 
P.2d 482, 160 Or. 83—U’Ren v. 
Bagley, 245 P. 1674, IIS Or. 77, 46 
AL,R. 1173. 

83 C.J. p 1015 note 83. 

35. U.S.—Duncan v. XT. S., C.aA.Or., 
48 P.2d 128, certiorari denied 51 
S.Ct 658, 283 U.S, 863, 75 L.Ed. 
1468—XT. S. V. Plegenheimer, D.C. 
N.J., 14 P.Supp. 584, appeal dis¬ 
missed,. C.C.A,, Plegenheimer v. IT. 
S„ 110 F'2d 379. 

83 C.J. p 1015 note 80. 

Allegation held sufilelent 

Pact that averment in motion for 
change of judges that it was filed at 
earliest time possible after defend¬ 
ant learned of bias and prejudice 
was not as clear and explicit as it 
might have been did not warrant 
overruling motion for change of 
judge.—Barber v. State, 149 N.E. 89.6, 
197 Ind. 88. | 

30. Ariz.—Stephens v. Stephens, 152 
P. 164, 17 Ariz. 306. 

33 C.J. p 1016 note 9. 

Allegation of mere ooncituion InsnflU 
dent 

Refusing to grant motion for 
change of judge made during prog¬ 
ress of trial when motion alleges 
merely party’s conclusion that he 
cannot have fair and impartial trial 
because of bias and prejudice of 
judge is not error.—State ex rel. 
Gsorge v. Dean, 198 N.E. 792, 209 
Ind. 276. 


In Minnesota 

(1) Under a statute applicable to 
districts having two or more Judges, 
if affidavit of prejudice against trial 
judge is seasonably filed, statutory 
language expressed in affidavit is 
sufficient—State v. Irish, 235 N.*W. 
625, 183 Minn. 49. 

(2) Since this statute is not ap¬ 
plicable where there is only a single 
judge, and bias is held to mean pe¬ 
cuniary interest, an affidavit alleg¬ 
ing that the trial judge was preju¬ 
diced against a litigant and in con¬ 
sequence was disqualified from act¬ 
ing in the suit and requesting the 
governor to appoint another judge to 
try the action was insufficient to 
state cause for disqualifying judge 
under statute.—State ex rel. Thomp¬ 
son V. Day, 273 N.W. 684, 200 Minn. 
77, followed in State ex rel. P. W. 
Woolworth Co. v. Day, 273 N.W. 691, 
200 Minn. 77. 

(3) In municipal courts an affi¬ 
davit in the language of the stat¬ 
ute is not sufficient—City of Duluth 
V. La Fleaur, 272 N.W. 889, 119 Minn. 
470. 

37. Ariz.—Stephens v. Stephens, 152 

P. 164, 17 Ariz. 306. 

33 CJ. p 1016 note 10. 

IxL Idaho 

(1) Purpose of statute authoriz¬ 
ing a change of judge on filing affi¬ 
davit charging bias or prejudice was 
to enable a litigant to have a change 
of judges because of prejudice, or 
believed prejudice of the judge with¬ 
out having to give his reasons there¬ 
for, by setting out the detail or cir¬ 
cumstances which he claims consti¬ 
tuted bias or prejudice of the judge, 
as Is required to establish actual 
prejudice and bias under the consti¬ 
tution.—^Davis V. Irwin, 139 P.2d 474. 

(2) However, under statute pro- 
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ixtes, however, it is necessary for the application or and reasonable mind might fairly infer bias or prej- 
affidavit to set forth the facts showing bias or prej- ndice on the part of the judge^® of a personal na- 
udice^* of the particular judge^^ from which a sane 


vidingr for disqualification of district j 
judgo on the filing of an affidavit hy 
either party, legislature did not in¬ 
tend to make it possible for a liti¬ 
gant to disqualify, one by one, ev¬ 
ery judge in the state by alleging the 
conclusion of bias and prejudice 
without stating the facts from which 
it is drawn; and a party who has 
disqualified one district judge by af¬ 
fidavit as provided by statute, al¬ 
though not required to go to trial be¬ 
fore another judge who is actually 
biased and prejudiced against the 
party, must, in order to disqualify 
another judge, not only allege the 
conclusion of prejudice, but also set 
out the facts showing it.—Home 
Owners* Loan Corporation v. Stoo- 
key, 81 P.2d 1096, 59 Idaho 267. 

38. U.S.—Millslagle v. Olson. C.G. 

A.Xeb., 128 P.2d 1015, rehearing 
denied 130 F.2d 212—Beland v. U. 

S. , C.C.A.Tex., 117 F.2d 958, certio¬ 
rari denied 61 S.Ct. 1110, 313 U.S. 
685, S5 L.Bd, 1541, rehearing de¬ 
nied 62 S.Ct. 54. 314 U.S. 708, 86 
Ii.Ed. 565—In re Lisman, C.C.A.N. 

T. , 89 P.2d 898—^Newman v. 

Zerbst. C.C.AKan., 83 P.2d 973— 
Wilkes V.’ U. S., C.C.A.Cal., 80 P. 
2d 285—Morse v. Lewis, C.C,A.W. 
Va,, 54 P.2d 1027, certiorari denied 
62 S.Ct 640, 286 U.S. 557, 76 L.Ed. 
1291—Klose V, V. S., C.C.A.Minn., 
49 P.2d 177, certiorari denied 52 
S.Ct. 11, 284 U.S. 626, 76 L.Ed. 
634—Duncan t. U. S., C.C.A.Or., 
48 P.2d 128, certiorari denied 51 
S.Ct 656, 2S3 U.S. 863, 75 L.Ed. 
1468—Johnson v. U, S., D.C.Wash., 
35 P.2d 355—Benedict v. Seiber- 
ling, D.C.Ohio. 17 P.2d 831—Saun¬ 
ders V. Piggly Wiggly Corporation, 
D.CTenn., 1 P.2d 5S2—Curtis v. 
Utah Puel Co., D.C.N.J., 59 P.Supp. 
680, affirmed, C.C.A., 148 P.2d 340, 
certiorari denied 66 S.Ct. 29—Bur- 
all v. Jolinston, D.C.Cal., 63 P. 
Supp. 126, affirmed, C.C.A., 146 P. 
2d 230, certiorari denied 65 S.Ct 
1567, 325 U.S. 887, 89 LEd. 2001— 
Pieldcrest Dairies v. City of Chi¬ 
cago, D.C.in., 27 P.Supp. 258—^U. 
S. V. Parker, D.C.N.J., 23 P.Supp. 
880—U. S. V. Buck, D.C.Mo., 23 
P.Supp. 508, appeal dismissed, C. 

C. A., 102 P.2d 976—U. S. v. Buck, 

D. C.Mo., 18 P.Supp. 827—^American 
Brake Shoe & Foundry Co. v. In¬ 
terborough Rapid Transit Co., D.C. 
N.T., 6 P.Supp. 215. 

Cal.—^Hume v. Superior Court in and 
for Los Angeles County, 110' P.2d 
669, 17 Cal.2d 506—Ephraim v. Su¬ 
perior Court of City and County of 
San Francisco, 109 P.2d 378, 42 
CaLApp.2d 578—Wooley v. Superi¬ 
or Court in and for Stanislaus 
. County, 66 P.2d 680, 19 Cal.App.2d 


611—People T. Nolan, 14 P.2d 880, 
126 CaLApp. 623. 

D.C.—Hurd V. Letts, 152 P.2d 121, 80 

U. S.APP.D.C. 233. 

Fla.—Haddock v. State, 192 So. S02. 
141 Fla. 132—City of Palatka v. 
Frederick, 174 So. 826, 12S Fla, 366 
—Baskin v. State ex rel. Tracy, 
155 So. 655, 115 Fla. 392—Skipper 

V. State. 153 So. 853, 114 Pla. 312, 
appeal dismissed Skipper v. State 
of Florida, 55 S.Ct 76, 293 U.S. 
517, 79 L.Ed. 631—Suarez v. State, 
115 So. 519, 95 Pla. 42. 

Ky.—Bell V. Holdbrook. 187 S.W.2d 
433, 299 Ky. S43—Commonwealth 
ex rel. Cooper v. Howard, 124 S. 

W. 2d 86. 276 Ky. 299—Roberts v. 
■Sturgill, 77 S.W.2d 789, 257 Ky. 
194—Hargis v. W. T, Congleton 
Co., 66 S.W.2d 98, 252 Ky. 192— 
Lester v. Commonwealth, 62 S.W. 
2d 469, 250 Ky. 227—Neace v. Com¬ 
monwealth, 47 S.W.2d 995, 243 Ky. 
149—Combs v. Brock, 42 S.W. 2d 
323, 2-40 Ky. 269—Lilly v. O’Brien, 

6 S.W.2d 715. 224 Ky. 474—Nelson 
V. Commonwealth, 258 S.W. 674, 
202 Ky. 1. 

Okl.—Rourke v. Bevis, 42 P.2d 898, 
171 Okl. 392—Castleberry v. Jones. 
99 P,2d 174, 68 Okl.Cr. 414—Lee v. 
State, 92 P.2d 591, 66 OkkCr. Sol- 
Moss V. Arnold, 75 P.2d 491, $3 
Okl.Cr. 343—Pisk v. Venable, 68 P. 
2d 425, 61 Okl.Cr. 360. 

R.I.—^Kelley v. City Council of City 
of Cranston, 1 A.2d 185, 61 B.I. 472. 
33 C.J. p 1016 notes 8 [c], 16. 

Fetitioxi as affidavit 
An amended petition by attorney 
general, as relator of the common¬ 
wealth, alleging that judge had aid¬ 
ed his codefendants in conspiracy to 
maintain public nuisances, by lead¬ 
ing codefendants to understand that 
he would afford them protection and 
by failure to cause grand juries to 
return indictments was not a *‘sham** 
or “frivolous pleading,'* as regards 
judge’s qualification to sit in the 
case.—Commonwealth ex rel. Mere¬ 
dith V. Murphy, 174 S.W.2d 681, 295 
Ely. 466. 

Affidavit showing defendant’s hos¬ 
tility to judge, but not latter’s hostil¬ 
ity to defendant or any facts show¬ 
ing that he would not give defend¬ 
ant fair trial, was insufficient to sus¬ 
tain motion to vacate bench.—^Jarvis 
V. Commonwealth, 21 S.W.2d 828, 231 
Ky. 605. 

Judge’s actions in companion case 

Pacts that when companion case 
was called, defendant's chief counsel 
was absent, that defendant was ar¬ 
raigned, pleaded not guilty In pres¬ 
ence of associate counsel who pro¬ 
ceeded with selection of jury, and 
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that case was recessed until arrival 
of chief counsel, when hearing was 
resumed and continued until 1:30 
A, 31. when jury rendered verdict, 
did not show that trial judge was so 
prejudiced that the defendant could 
not obtain a fair trial.—State ex rel. 
Murray v. Caro, 17 So.2d 79, 154 Pla. 
215. 

Affidavit held sufficient 

U.S.—Chafin v. U. S., C.C.A.W.Va., 5 
P.2d 592, certiorari denied 46 S.Ct. 
18, 269 U.S. 562, 70 L.Ed. 407. 

Pla.—State ex rel. La Russa v. 
Himes, 197 So. 762, 144 Fla. 145— 
State ex rel. Brown v. Dewell, 179 
So. 695, 131 Pla. ’566, 115 A,L,R. 
8*57—Dickenson v. Parks, 140 So. 
459, 104 Pla 577—Turner v. State, 
130 So. 617, 100 Pla. 1078. 

La—In re Perez, 194 So. 774, 194 La 
763. 

Mo.—State v. Creighton, 52 S.W. 2d 
556, 330 Mo. 1176. 

Okl.—Sandlin v. Weston, 19 P.2d 361, 
162 Okl. 107. 

Affidavit held insufficient 

U. S.—Simmons v. U. S., 0.C.A.T6X., 
89 P,2d 591, certiorari denied 58 
S.Ct. 19, 302 U.S. 700, 82 L.Bd. 540. 

Cal.—^People v. Sweet, 65 P.2d 899, 
19 Cal.App.2d 392. 

Ky.—Benge v. Commonwealth, 176 S. 
W.2d 131, 296 Ky. 82—Tackett v. 
Mayo, 275 S.W. 866, 210 Ky. 299. 
N.D.—State v. Donnelly, 276 N.W. 
695, 68 N.D. 76. 

39, Ind.—State ex rel. Thompson v. 

Rhoads, 65 N.E.2d 248. 

Several cases 

Where it cannot be determined to 
which of several cases the affidavit 
was intended to apply, the judge 
may refuse to disqualify himself.— 
State ex rel. Thompson v. Rhoads, 
supra 

4a U.S.—Wilkes v. U. S., C.C.A.CaL, 
so P.2d 285—Pieldcrest Dairies v. 
City of Chicago, D.C.Ill., 27 P. 
Supp. 258. 

D.C.—Hurd V. Letts, 152 P.2d 121, 80 
U.S.APP.D.C. 233. 

Minn.—State v. McNaughton, 199 N. 

W. 103, 1-59 Minn. 403. 

Well grounded fear 

The sufficiency of an affidavit of 
disqualification of a judge is deter¬ 
mined by whether it shows that the 
party making it has a well grounded 
fear that he will not receive a fair 
trial at the hands of the judge.— 
State ex rel. La Russa v. Himes, 197 
So. 762, 144 Pla 145—State ex rel. 
Brown v. Dewell, 179 So. 69*5, 131 
Pla 566, 115 A.L.R. 857—^Dickenson 

V. Parks, 140 So. 459, 104 Pla 577. 
Frivolous or fanciful allegations 

Allegations of fact in affidavit for 
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ture^^ calculated to impair the judg^e’s impartiality 
and to sway his judgment ,^2 or of such a charac¬ 
ter as would disqualify him by reason of public 
policy.'*^ 

General allegations,^^ allegations based on ru¬ 
mor,^ 5 or allegations of mere conclusions^® are in¬ 
sufficient, even though in the language of the stat¬ 
ute.'*'^ It has been held that, while it is not nec¬ 
essary that the affidavit fulfill the technical require¬ 
ments of an indictment,^® the facts should be stat¬ 
ed with the particularity expected of a bill of par¬ 
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ticulars.** The affidavit must be strictly con¬ 
strued,®® must bear on its face some evidence of 
good faith,and the requirements of the statute 
must be strictly observied.®^ Subject to the require¬ 
ment, discussed supra subdivision d (3) (a) of this 
section, that excuse for delay must be made when 
the affidavit is not timely filed, the time of discov¬ 
ery of the bias or prejudice need not be alleged.®® 

A judge cannot be disqualified on the ground of 
prejudice by merely showing that he has made ad¬ 
verse rulings during the course of the litigation,®^ 


disqualification of trial judge for 
prejudice which are not frivolous or 
fanciful are sufiicient to support mo¬ 
tion to disqualify.—State ex rel. 
Brown v. Dewell, 179 So. 695, 131 
Fla. 566, 115 A.L..R. 857. 

41- U.S.—Price v. Johnston, C.C.A. 
Cal., 125 P.2d 806, certiorari denied 
62 S.Ct. 1106, 316 U.S. 677, 86 L. 
Ed. 1750, rehearing denied 62 S.Ct 
1289, 316 U.S. 712, 86 L.Ed. 1777— 
Beland v. U. S., C.C.A.Tex., 117 P, 
2d 958, certiorari denied 61 S.Ct 
1110, 313 U.S. 585, 85 !L.Ed. 1541, 
rehearing; denied 62 S.Ct. 54, 314 
U.S. 70$, 86 L.Ed. 565—Wilkes v. 
U. S., C.C.A.Cal., 80 F.2d 285— 
Johnson v. U. S., D.C.Wash., 35 P. 
2d 355—^Benedict v. Seiberling, D. 

C. Ohio, 17 F.2d 881—Sanders v. 
Allen, D.C.Ca.1., 68 P.Supp. 417— 
Burall V. Johnston, D.C.Oal., 53 F, 
Supp. 12-6, affirmed, C.O.A., 146 P. 
2d 230, certiorari denied 65 S.Ct 
1567, 325 U.S. 887, 89 L.Ed. 2001— 
In re Beecher, D.C.Wash., 50 P. 
Supp. 530—U. S, V. 16,000 Acres 
of Land, More or Less, in LaBette 
County, Kan., D.C.Kan., 49 P.Supp. 
64*5—U. S. V. Gilbert, D.C.Ohio, 29 
P.Supp. 507—Pieldcrest Dairies v. 
City of Chicago, D.C.I1L, 27 P. 
Supp. 258—U. S. V. Parker, D.C.N. 
J., 23 P.Supp. 880—U. S. V. Budt 

D. C.Mo., 23 P.Supp. 508, appeal 
dismissed, CCjL, 102 P.2d 976— 
U. S. V. Flegenheimer, D.C.N.J., 14 
P.Supp. 584, appeal dismissed, C. 

O. A., Flegenheimer v. U. S., 110 

P. 2d 379—^American Brake Shoe & 
Foundry Co. v. Interborough Rap¬ 
id Transit Co., D.C.N.Y., 5 P.Supp. 
215. 

D.C.—Hurd V. Letts, 152 P.2d 121, 80 
U.S.APP.D.C. 233. 

Pla.—Suarez v. State, 115 So. 519, 
95 Pla. 42. 

42. U.S.—Wilkes v. U. S., C.CA..CaL. 
.80 F.2d 285. 

Ky.—^Roberts v. -Sturgill, 77 S.W.2d 
789, 257 Ky. 194—Lester v. Com¬ 
monwealth, 62 S.W.2d 469, 250 Ky. 
227—Conn v. Commonwealth, 63 S. 
W.2d 931, 245 Ky. 583—^Lewis v. 
Petrey, 288 S.W. 755, 216 Ky. 842 
—Tackett V. Mayo, 275 S.W. 866, 
210 Ky. 299—Stamp v. Common¬ 
wealth, 243 S.W. 27, 195 Ky. 404. 


R.I.—Kelley y. City CJouncil of City 
of Cranston, 1 A.2d 185, 61 R.I. 
472. 

43. OkL—Gee v. Security Bank & 
Trust Co., Enid, 98 P.2d 922, 186 
Okl. 477. 

44. U.S.—Morse v. Lewis, C.C.A.W. 
Va., 54 P.2d 1027, certiorari denied 
52 S.Ct. -640, 286 U.S. 557, 76 L.Ed. 
1291. 

Ky.—Commonwealth ex rel. Cooper 
V. Howard, 124 S.W.2d 86, 276 Ky. 
299. 

45. U.S.—^American Brake Shoe & 
Foundry Co. v. Interborough Rap¬ 
id Transit Co., D.C.N.Y., 6 P.Supp. 
215. 

Ky.—Lilly V. O’Brien, 6 S.W.2d 715, 
224 Ky. 474. 

46. U.S.—Scott V. Beams, C.C.A.Okl., 
122 P.2d 777, certiorari denied 
Brady v. Beams, 62 S.Ct. 794, 315 

U. S, 809, 86 L.Ed. 1208, rehearing 
denied 62 S.Ct. 912, 315 U.S. 830, 86 
L.Ed. 1224, certiorari denied Tiger 

V. Beams, 62 S.Ct. 794, 315 U.S. 
809, 86 L.Ed. 1208, Barnett v. Con¬ 
nor, 62 S.Ct, 795, 315 U.S. 809, 86 
L.Ed. 1208, Scott v. Beams, -62 S.Ct. 
795, 315 U.S. 809. 86 L.Ed. 1209, 
and Allen v. Beams, 62 S.Ct. 799, 
315 U.S. 809, 86 L.Ed. 1209—Sim¬ 
mons V. U. S., C.C.A.Tex., 89 P.2d 
591, certiorari denied 58 S.Ct. 19, 
302 U.S. 700, 82 L.Ed. 540—U. S. 
V. 16,000 Acres of Land, More or 
Less, in LaBette County, D.C.Kan., 
49 P.Supp. 645—U. S. v. Pender- 
gast, D.C.MO., 34 P.Supp. 269— 
Pieldcrest Dairies v. City of Chica¬ 
go, D.C.I11., 27 P.Supp. 2*58. 

Cal.—^Ephraim v, Superior Court of 
City and County of San Francisco, 
109 P.2d 378, 42 Cal.App.2d 578. 
Pla,—^Holland v. Flournoy, 195 So. 
138, 142 Fla. 459—Haddock v. 

State, 192 So. 802, 141 Fla. 132— 
City of Palatka v. Frederick, 174 
So. 826. 128 Fla. 366. 

Ky.—Michael v. Michael, 127 S.W.2d 
•864, 277 Ky. 820—Lilly v. O’Brien, 
6 S.W.2d 716, 224 Ky. 474. 

La.—State v. Hayes, 6 So.2d 657, 199 
La. 549. 

Okl,—^Dickerson v. Crozier, 2'61 P. 
545, 128 Okl. 162—^Dickerson v. 

Worten, 251 P. 52, 122 Okl. 76— 
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Pruitt V. State, 70 P.2a 129, 62 
Okl.Cr. 38—Saddler v. Crump, 235 
P. 263, 30 Okl.Cr. 157. 

33 C.J. p 1016 note 17. 

47. Ky.—^Nelson v. Commonwealth, 
258 S.W. 674, 202 Ky. 1. 

33 C.J. p 1017 note 18. 

48. U.S.—I^ations v. U. S., C.C.A. 
Mo., 14 P.2d 507, certiorari denied 
47 S.Ct. 243, 273 U.S. 735, 71 L.Ed. 
866 . 

49. U.S.—Morse v. Lewis, C.C.A.W. 
Va., 54 P.2d 1027, certiorari denied 
62 S.Ct. 640, 286 U.S. ‘557, 76 L.Ed. 
1291. 

50. U.S.—Pieldcrest Dairies v. Qity 
of Chicago, D.C.I11., 27 P.Supp. 258. 

51. U.S.—^Pieldcrest Dairies v. City 
of Chicago, D.C.Ill., 27 P.Supp. 258 
—^American Brake Shoe & Foun¬ 
dry Co, V. Interborough Rapid 
Transit Co., D.C.N.Y., 6 P.Supp. 
215. 

52. U.S.—^Marquette Cement Mfg. 
Co. V. Federal Trade Commission, 
C.CJL, 147 F.2d 589—Sklrvln v. 
Mesta, aC.A.Okl., 141 F.2d 668— 
Scott V. Beams, Q.C.A.Okl., 122 F. 
2d 777, certiorari denied Brady v. 
Beams, 62 S.Ct. 794, 315 U.S. 809, 
86 L.Ed. 1208, rehearing denied 62 
S.Ct. 912, 315 U.S. 830, 86 L.Ed. 
1224, certiorari denied Tiger v. 
Beams, 62 S.Ct. 794, 315 U.S. 809, 
86 L.Ed. 1208, Barnett v. Connor, 
62 S.Ct 795, 315 U.S. 809, 86 L.Ed. 
1208, Scott V. Beams, 62 S.Ct. 795, 
315 U.S. 809, 86 L.Ed. 1209, and 
AUen V. Beams, 62 S.Ct. 799, 315 
U.S. 809, 86 L.Ed. 1209—Beland v. 
U. S., C.C.A.Tex., 117 P.2d 95S, cer¬ 
tiorari denied 61 S.Ct. 1110, 313 
U.S. '585, 85 L.Ed. 1541, rehearing 
denied 62 S.Ct 54, 314 U.S. 708, 86 
L.Ed. 565—U. S. v. 16,000 Acres of 
Land, More or Less, in LaBette 
County, D.C.Kan., 49 P.Supp. 645. 

53. Mo.—State v. Irvine, 72 S.W.2d 
96, 335 Mo. 261, 93 A.L.R. 232. 

54. Fla.—State ex rel. Locke v. 
Sandler, 23 So.2d 276—Peacock v. 
State, 168 So. 401, 124 Pla. 334— 
Suarez v. State, 116 So. 619, 95 
Pla. 42. 

Ind.—Day t. State, 192 N.K 433, 207 
Ind. 273, 
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or, in a prior suit, against a different complainant 
seeking the same relief.^S An affidavit filed for 
the purpose of influencing a pending decision is 

improper.56 

On information and belief. Under some statutes 
an affidavit alleging bias cannot be made on infor¬ 
mation and belief.^" The affidavit must be direct 
and certain in order that, if it is false, it will sub¬ 
ject the party making it to criminal prosecution.^® 
Under other statutes it may be made on informa¬ 
tion and belief.®^ If an affidavit on information and 
belief is permissible, it has been held that the source 
of the information should be set forth.®^^ An affi¬ 
davit supporting defendant’s affidavit of prejudice 
may be made on information and belief.®^ 

(c) Judge as Material Witness 

Where ft is sought to disqualify a Judge on the 
ground that he may be a materia! witness the applica¬ 
tion must show clearly the materiality and necessity of 
his testimony. 

If a judge is sought to be disqualified on the 
ground that he may be a material witness in the 
case, it has been held that the application or peti¬ 
tion must clearly show wherein the testimony of 
such judge is material in the cause.®® The mere 
statement that he is a material witness has been held 
insufficient®® It has been held that, in a criminal 
trial, an accused seeking to disqualify a judge on 
the ground that he may be a material witness at 
the trial, need not allege in his affidavit the testi¬ 


mony that the judge would be called upon to give, 
in order to show its relevancy.®^ Where it appears 
that the testimony of the judge is not necessary, 
the application is properly denied.®® 

(d) Having Been of Counsel 

In order to disqualify a Judge for being or having 
been of counsel, the application or affidavit must show 
such fact; but allegations of prejudice are not neces¬ 
sary. 

Where it is sought to disqualify a judge because 
of having been of counsel in the case, the affidavit 
need not allege that he was counsel before his elec¬ 
tion as judge,®® and no allegation of prejudice is 
necessary.®^ An affidavit which does not disclose 
that the judge was attorney for a party to the liti¬ 
gation is insufficient.®® Failure to comply with a 
court rule requiring that facts not apparent on the 
face of the record must be verified by affidavit will 
not prevent defendant from invoking the statute 
prohibiting a judge from acting as counsel in any 
case exclusively cognizable by the court over which 
he presides.®® 

e. Notice 

There must be a eompllance with statutory require¬ 
ments as to notice of application to disqualify. 

Ordinarily notice of the application to disqualify 
should be given to the other party to the cause,7® 
but it has been held that such notice is not neces¬ 
sary ;71 and, where it is not necessary, the time at 
which it is given is immaterial.72 Failure to com¬ 


es. U.S.—^Morse v. Lewis, C.C.A.TV’. 
Va., 54 F.2d 1027, certiorari denied 
52 S.Ct. 640, 286 U.S. 557, 76 L.Ed. 
1291. ‘ 

56. U.S.—^American Brake Shoe & 
Foundry -Co. v. Interborough Rapid 
Transit Co., D.C.N.T., 5 P.Supp. 
21-3. 

57. Ky.—Combs v. Brock, 42 S.W.2d 
323, 240 Ky. 269. 

33 C.J. p 1015 note 75, p 1017 note 24. 
Additional allegatton os. belief 
An affidavit sufficiently ejid posi¬ 
tively stating bias is not vitiated by 
an additional clause alleging bias 
or prejudice on belief. 

Ind.—Shaw v. State, 146 N.E. 855, 
196 Ind. 39. 

Or.—State Capitol Reconstruction 

Commission v. McMahan, 83 P.2d 
482, 160 Or. 83. 

33 C.J. p 1017 note 24 [aj. 

58. Ky.—Roberts v. Sturgill, 77 S. 
W.2d 789, 257 Ky, 194—Hargis v. 
W. T. Congleton Co., 66 S.W.2d 98, 
252 Ky. 192—Neace v. Common¬ 
wealth, 47 S.W.2d 995, 243 Ky. 149 
—White V. Jouett. 144 -S.W. 53, 147 
Ky. 197. 

69. U.S.—Nations v. U. S., aC.A. 


Mo.. 14 F.2d 507, certiorari denied 
47 S.Ct. 243, 273 U.S. 735, 71 LuEd. 
866 . 

33 O.J. p 1017 note 26. 

60. Cal.—Higgins v. San Diego, 58 
P. 700, 126 Cal. 303, dissenting 
opinion 59 P. 209, 126 Cal. 303. 

61. Mo.—State v. Irvine, 72 S.W. 
2d 96. 335 Mo. 261, 93 AL.R. 232. 

62. Okl.—^Dancy v. Owens, 2’o8 P. 

879, 126 Okl. 37—State v. Owens, 
256 P. 704, 125 Okl. 66. 62 AL.R. 
1270—Goad v. State, 279 P. 927, i 
43 Okl. 411. i 

33 C.J. p 1017 note 29. 

63. Fla.—State ex rel. Ferrera v, 
Sandler, 12 So.2d 298, 152 Fla. 517. 

Ky.—Rosenberg v. Commonwealth ex 
rel. Otte, 74 S.W,2d 478, 255 Ky. 
413, 

Okl.—^Dancy v. Owens, 258 P. 879, 
126 Okl. 37—State v. Owens, 256 P. 
704, 125 Okl, 66, 62 AL.R. 1270. 
Sefosal of trial Judge to testify 
as witness in will contest and have 
another judge preside was not error, 
where his testimony would relate 
only to unsuccessful attempt to per¬ 
petuate testatrix's testHnonyw— 
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Hentz V. Wallace's Adm'r, 150 S.E. 
389, 163 Va. 437. 

64. Wash.—State ▼. Sefrit, 144 P. 
725, 82 Wash. 620. 

65. Kan.—Steele v, Currie, 289 P. 
444, 131 Kan. 32. 

66. Ind.—^Witter r. Taylor, T Ind. 

110 . 

67. Or.—In re Rights to Use of Wa¬ 
ters of Owyhee River and Its Trib¬ 
utaries, 1 P.2d 1097, 137 Or. 243. 

68. Cal.—O. A Graybeal Co. v. 
Cook, 60 P.2d 62<5, 16 CaLApp.2d 
231. 

69. Me.—Norton v. Inhabitants of 
Fayette, 188 A. 281, 134 Me. 468. 

Okl.—State ex rel. Richardson v. 
Keen, 95 P.2d 120, 185 Okl. 639— 
Weaver v. State, 147 P.2d 800, 78 
Okl.Cr, 277—^Young v. State, 123 
P.2d 294, 74 Okl.Cr. 64. 

33 C.J. p 1017 note 34. 

7L Mo,—State v. Mitts, 29 S.W.2d 
125. 

Pa.—In re Delaware County Grand 
Jury Investigation, Quar.Sess., 31 
Del.Co. 515. 

33 C.J. p 1017 note 35. 

72, Mo.—State v. Creighton, 52 S. 
W.2d 556, 330 Mo. 1176. 
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ply with a statutory requirement of notice has been 
held not to deprive one of a right to a change of 
judges where compliance is impossibles^ Where 
the statutes so require, proper notice of an appli¬ 
cation to require a judge to recuse himself must be 
given the judgeS^ 

f. Hearing or Determination 

(1) Where affidavit conclusive 

(2) Where affidavit not conclusive 

(1) Where Affidavit Conclusive 

In some Jurisdictions an application in the language 
of the statute is conclusive and the Judge has no dis¬ 
cretion to refuse it. In other jurisdictions requiring the 
facts on which the claim of disqualification is based to 
be alleged, the trial Judge may determine the legal suf¬ 
ficiency, but not the truth or falsity, of the applica¬ 


tion, and, if it Is legally sufficient, he Is without discre¬ 
tion to refuse It. 

Where an affidavit of bias and prejudice is re¬ 
garded as sufficient if it is in the language of the 
statute, such an affidavit is conclusive, *^5 the truth 
of the affidavit filed not being what disqualifies the 
judge, but the affidavit itself;*^® and proof of the 
facts showing bias or prejudice is neither required 
nor permitted.77 Under such statutes no making 
or hearing of a formal motion for change of judg¬ 
es is contemplated.’^® 

Under statutory provisions in some jurisdictions 
requiring allegation of the facts on which disquali¬ 
fication is claimed, while the judge cannot consid¬ 
er the truth or falsity of the affidavit'^® or the good 
faith of the party filing the affidavit,®® he may de¬ 
termine its legal sufficiency,®^ and whether or not it 


73. Ind.—Starr v. City of Gary, 1S8 
N.B. 775, 206 Ind. 196. 

74. La.—Shreveport Long Leaf 

Lumber Co. v. Jones, 168 So. 484, 
185 La. 30. 

75. Ariz.—Mosher v. Way land, 158 
P.2d -654, certiorari denied 65 S.Ct 
868, 324 U.S. 862, 89 L.Ed. 1419. 
appeal dismissed 66 S.Ct. 58—Gee 
Long V. State, 265 P. 622, 33 .A.riz. 
420—Shew Chin v. State, 265 P. 
621, 33 Ariz. 419—Sam v. State, 265 
P. 609, 33 Ariz. 383. 

Idaho.—Davis v. Irwin, 139 P.2d 474. 
33 aJ. p 1016 note 12. 

73. Ariz.—Mosher v. Wayland, 158 
P.2d 654, certiorari denied 65 S.Ct. 
868. 324 U.S. 862, 89 L.Ed. 1419, ap¬ 
peal dismissed 66 S.Ct. 58. 

Idaho.—Anderson v. Winstead, 140 
P.2d 233—Davis v. Irwin, 139 P.2d 
474—Price v. Featherstone, 130 P. 
2d 853, 64 Idaho 312, 143 A.L.R. 
407. 

33 C.J. p 1016 notes 8 [dj, 13. 

77. Mont-—State v. Gallatin County 
Ninth Judicial Dist. Ct., 119 P. 174, 
44 Mont. 72. 

78. Nev.—State ex rel. Stokes v. 
Second Judicial Dist, Court in and 
for Washoe County, 27 P.2d 534, 
•55 Nev. 115. 

79. U.S.—Refior v. Lansing Drop 
Forge Co., CC.A.Mich., 124 F.2d 
440, certiorari' denied 62 S.Ct, 1047, 
316 U.S, 671, 8-6 L.Ed. 1746—Scott 
V. Beams, C.C.A.Okl., 122 P.2d 777, 
certiorari denied Brady v. Beams, 
62 S.Ct. 794, 315 U.S. 809, 86 L.Ed. 
1208, rehearing denied 62 S.Ct 912, 
315 U.S. 830, 86 L.Ed. 1224, certio¬ 
rari denied Tigers v. Beams, 62 S. 
Ct 794, 816 U.S. 809, 86 L.Ed. 1208, 
Barnett v. Connor, 62 S.Ct 79*5, 315 
U.S, 809, 86 L.Ed. 1208, Scott v. 
Beams, 62 S.Ct 796, 315 U.S. 809, 
86 L.Ed. 1209, and Allen v. Beams, 
62 S.Ct 799, 315 U-S. 809, SO L.Ed. 
1209—^Belaud v. U. S„ C.C.A.Tex., 


117 F.2d 958, certiorari denied 61 
S.Ct. 1110, 313 U.S. 585, 85 L.Ed. 
1541, rehearing denied 62 S.Ct. 54, 
314 U.S. 708, 86 L.Ed. 565—Sim¬ 
mons V. U. S., CJ.<^*A.Tex., 89 P.2d 
591, certiorari denied 58 S.Ct. 19, 
30 U.S. 700, 82 L-Ed. 540—Morse 
V. Lewis, C.C.A.W.Va„ 54 P.2d 
1027, certiorari denied 52 S.Ct. 640, 
286 U.S. 5*57, 76 L.Ed, 1291—Cuddy 
V. Otis, C.C.A.MO., S3 P.2d 577— 
Benedict v. Seiberllng, D.C.Ohio, 
17 F.2d 831—Nations v. U. S., C.C. 
A,Mo., 14 P.2d 507, certiorari de¬ 
nied 47 act 243, 273 U.S. 735, 71 
L.Ed. 866—Lewis v. U. S., C.C.A. 
Okl., 14 P.2d 369—Chafln v. U. S., 
C.C.A.W.Va., 5 P.2d 692, certiorari 
denied 46 S.Ct 18, 269 U.S. 552, 70 
L.Ed. 407—Saunders v. Piggly 
Wiggly Corporation, D.C.Tenn., 1 
P.2d 682—Sanders v. Allen, D.C. 
Cal., 58 P.Supp. 417—^U. S. v. Cos- 
tea, D.CMlch., 52 P.Supp. 3—U. S. 
V. Pendergast D.C.Ill., 34 P.Supp. 
269—^Pieldcrest Dairies v. City of 
Chicago, D.C.I11., 27 P.Supp. 258 
—U. S. V. Parker, D.C.N.J., 23 F. 
Supp. 880—^American Brake Shoe & 
Foundry Co. v. Interborough Rapid 
Transit Co., D.C.N.Y., 6 P.Supp. 
215. 

Fla»—State ex rel. Brown v. Dewell, 
179 So. 695, 131 Fla. 566, 115 A.L, 

R. 857—State ex rel. Bryan v. Al¬ 
britton, 154 So. 830, 114 Pla. 725— 
Dickinson v. Parks, 140 -So. 459, 
104 Fla. 577—State ex ret Bank of 
America v. Rowe, 118 So. 5, 96 Fla. 
277, followed in Hazen v. Smith, 
120 So. 334, 97 Fla. 249—Suarez v. 
State, 115 So. 519, 95 Pla. 42— 
Theo. Hlrsch Co. v. McDonald Fur¬ 
niture Co., 114 So. 517, 94 Pla. 185. 

Iowa,—Cass v. State, 2 Greene 353. 
Ky.—^Benge v. Commonwealth, 176 

S. W.2d 131, 296 Ky. 82—Williams 
V. Howard, 116 S,W.2d 661, 270 Ky. 
728—Branham v. Candill, 94 S.W. 
2d 674, 264 Ky. 268—Clarke v, 
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Commonwealth ex rel., 82 S.W.2d 
823, 259 Ky. 572—Roberts v. Stur¬ 
gill. 77 S.W.2d 789, 257 Ky. 194— 
Smith V. Ward, 75 S.W.2d 538, 256 
Ky. 13—^Lester v. Commonwealth, 
•62 S.W.2d 469, 250 Ky. 227—Neace 
V. Commonwealth, 47 S.W.2d 995, 
243 Ky. 149—Jasper v. Jasper, 16 
S.W.2d 787, 229 Ky. 137—Ketcham 
V. Commonwealth, 276 S.W. 139, 
210 Ky. 469—^Nelson v. Common¬ 
wealth, 258 S.W. 674, 202 Ky. 1— 
Stamp V. Commonwealth, 243 S.W. 
27, 195 Ky. 464—Vance v. Field, 12 
S.W. 190, 89 Ky. 178, 11 Ky.L. 388. 
Mo.—State v. Creighton, 52 S.W.2d 
556, 330 Mo. 1176—In re Helm's 
Estate, App., 136 S.W.2d 421. 

33 C.J. p lOlo note 89. 

Face of afiSdavlt oiUy consideratloii 

(1) Where the statute makes no 
provision for determining the truth 
or falsity of the affidavit, the suffi¬ 
ciency of the affidavit is determined 
from the face of the affidavit and 
extraneous evidence will not be re¬ 
ceived to support or defeat it— 
Branham v. Qaudill, 94 S.W.2d 674, 
264 Ky. 263—33 C.J. p 1015 note 88. 

(2) The question of its sufficiency 
is tested by what it contains without 
regard to any denial or e:tplanatlon 
the court or judge may see proper to 
make.—Rush v. Denhardt, 127 S.W. 
785, 138 Ky. 238, Ann.Cas.l912A 1199. 

80. U.S.—Morris v. U. S., CC.A.OkL, 
26 P.2d 444. 

8L U.S.—Mitchell v. U. S., C.C.A.N. 
M., 126 F.2d 550, certiorari denied 
62 S.Ct. 1307, 316 U.S. 702, 86 L.Ed. 
1771, rehearing denied 65 S.Ct 85*5, 
•324 U.S. 887, 89 L.Ed. 1436—Price 
V. Johnston, C.C.A.Cal., 125 F.2d 
806, certiorari denied 62 S.Ct. HQ'S, 
316 U.S. 677, 86 L.Ed. 1750, rehear¬ 
ing denied 62 S.Ct 1289, 316 U.S. 
712, 86 L.Ed. 1777—^Refior v. Lans¬ 
ing Drop Forge Co., C.C.A.Mich., 
124 F.2d 440, certiorari denied 62 
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has been executed properly and in conformity with 
the statute^? and filed in time.^S Where the affi¬ 
davit is legally insufficient, he should overrule it^^ 
and should not permit its use to accomplish delay or 


embarrass the administration of justice ;85 but, if 
it is legally sufficient and in conformity with the 
statute, he is without discretion to refuse the ap¬ 
plication,-^'^ the affidavit ipso facto working the dis- 


S.Ot. 1047, 318 U.S. 671, 86 L.Ed. 
1746—Scott V. Beams, C.C.A.Okl., 
122 F.2d 777, certiorari denied 
Brady v. Beams, 62 S.Ct. 794, 
315 U.S. 809, 86 L.Ed. 1208, re¬ 
hearing denied 62 S.Ct. 912, 315 

U. S. S30, 86 L.Ed. 1224, certiorari 
denied Tigers v. Beams, 62 S.Ct. 
794, 315 U.S. 809, S6 L.Ed 1208, 
Barnett v. Connor, 62 S.Ct. 795, 
315 U.S. 809, 86 L.Ed 1208, Scott 

V. Beams, 62 S.Ct. 795, 315 U-S, S09, 
86 L.Ed. 1209, and Allen v. Beams, 
62 S.Ct. 799, 315 U.S. 809, 86 L.Ed. 
1209—Simmons v. U. S., C.C.A.Tex., 
89 F.2d 591, certiorari denied 58 
S.Ct. 19, 302 U.S. 700. 82 L.Ed 540 
—^Morse v. Lewis, C.C.A.tV.Va., 54 
P.2d 1027, certiorari denied 52 S. 
Ct. -640, 286 U.S. 557, 76 L.Ed. 1291 
— Cuddy V. Otis, C.C.A.MO., 33 P.2d 
577—Benedict v. Seiberling, D.C. 
Ohio, 17 P.2d 831—Saunders v. 
Piffgly Wiggly Corporation, D.C. 
Tenn., 1 F.2d 582—Sanders v. Al¬ 
len, D.C.Cal., 58 F.Supp. 417—U. 
S. V. Costea, D.C.Mich.. 52 F.Supp. 
3 — U. S. V. 16,000 Acres of Land 
More or Less, in LaBette County, 
Kan., D.C.Kan., 49 F.Supp. 645— 
U. S. V. Gilbert, D.C.Ohio, 29 P. 
Supp. 507—^Fieldcrest Dairies v. 
City of Chicago, D.aill., 27 F.Supp. 
258—U. S. V. Parker, D.C.N.J., 23 
F.Supp. 880—^In re Wingert, D.C. 
Md., 22 F.Supp. 483—U. S. v. Buck, 
D.C.MO., 18 F.Supp. 827—^American 
Brake Shoe & Foundry Co. v. In¬ 
terborough Rapid Transit Co., D. 
C.N.Y., 6 F.Supp. 215—^Henry v. 
Speer, Ga., 201 F. 869, 120 C,C.A. 
207. 

Pla.—State ex rel. Brown v. Dewell, 
179 So. 695. 131 Pla. 566, 115 A.L. 
R. 857—Stearns v. Stearns, 143 So. 
642. 106 Pla. 440—Dickinson v. 
Parks, 140 So. 459, 104 Fla. 577— 
State ex rel. Bank of America v, 
Rowe, 118 So. 5, 96 Pla. 277, fol¬ 
lowed in Hazen v. Smith, 120 So. 
334, 97 Pla. 249—Suarez v. State, 
115 So. 519, 95 Fla. 42—Theo. 

Hirsch Co. v. McDonald Furniture 
Co., 114 So. 517, 94 Pla. 186. 

Ky.—Branham v. Caudill, 94 S.W.2d 
674, 264 Ky. 263—Stamp y. Com¬ 
monwealth, 243 S.W. 27, 195 Ky. 
404—Vance v. Field, 12 S.W. 190, 
89 Ky. 178, 11 Ky.L. 388. 

La.—State v. Davis, 98 So. 422, 154 
La. 928. 

Okl.—^Rourke v. Bevis, 42 P.2d 898, 
171 Okl. 392. 

Proper practice 

On presentment of aflfldavlt of per¬ 
sonal bias and prejudice against pre¬ 
siding judge, practice is to permit 
filing of affidavit for purpose of con¬ 
sidering its timeliness and legal suf¬ 


ficiency, and then to order it strick¬ 
en from record If insufficient, or to 
certify withdrawal of judge, if suf¬ 
ficient in law.—American Brake Shoe 
& Foundry Co. v. Interborough Rap¬ 
id Transit Co., D.C.N.Y., 6 F.Supp. 
215. 

Whole situation to be considered 

Affidavits of bias and prejudice by 
group of defendants in each of six 
prosecutions for conspiracy to make 
fraudulent count of votes in election 
could be viewed only in light of 
whole situation in which affidavit ap¬ 
peared as a small part,—U. S. v. 
Murphy, D.C.Mo., 19 F.Supp. 9S7. 

82. Mo.—State v. Lawson, 181 S.W. 
2d 508, 352 Mo. 1168—State ex rel. 
Kansas City Public Service Co. v. 
Waltner, 169 S.W.2d 697, 350 Mo. 
1021—State V. Bailey, 126 S.W.2d 
224, 344 Mo. 322. 

Detenuination of proper execution 
Manner of executing affidavit to 
disqualify trial judge pertains to its 
form, not substance, and court had 
jurisdiction to hear evidence as to 
whether or not subscribing witness¬ 
es swore to affidavits In support of 
application to disqualify trial judge, 
but not to extend Inquiry to truth of 
charge of prejudice.—State v. 
Creighton, 52 S.W.2d 556, 330 Mo. 
1176. 

83. Minn.—State ex rel. Peterson v. 
Enersen, 267 N.W. 218, 197 Minn. 
•391. 

Mo.—State v. Creighton, 52 S.W.2d 
656, 330 Mo. 1176. 

Where delay excused 

Where affidavit in statutory form 
showing under oath sufficient rea¬ 
sons for not presenting it within 
time allowed by court rule is pre¬ 
sented to trial court before begin¬ 
ning of trial, asking for change of 
venue from the judge, court must 
grant it.—Barber v. State, 149 N.E. 
896, 197 Ind. 88. 

Application held not timely 
Mo.—State v. Pyle, 123 S.W.2d 166, 
343 Mo. 876. 

84. U.S.—^Price v. Johnston, C.C.A. 
Cal., 125 P.2d 806, certiorari denied 
62 S.Ct. 1106, 316 U.S. 677, 86 L.Ed. 
1750, rehearing denied 62 S.Ct. 
1289, 316 U.S. 712, 86 L.Ed. 1777— 
Benedict v. Seiberling, D.C.Ohio, 
17 P,2d 831—Sanders v. Allen, D. 

C. Cal., 58 F.Supp. 417—U. S. v. 
Costea, D.C.Mich., 62 F.Supp. 3— 
U. S. V. 16,000 Acres of Land, More 
or Less, in LaBette County, Kan., 

D. CKan., 49 F.Supp^ 645—^Field- 
crest Dairies v. City of Chicago, 
D.C.I11., 27 F.Supp. 258—U. S. V. 
Buck, D.C.Mo., 18 F.Supp. 827. 

1094 


Pla.—City of Palatka v. Frederick, 
174 So. 826, 128 Pla. 366—McGreg¬ 
or V. Hammock, 132 So. 815, 101 
Pla. 1170—Suarez v. State, 115 So. 
519, 95 Fla. 42. 

Withdrawal to facilitate trial 

■Where grand jury returned indict¬ 
ments against fifty-three defendants 
charging use of mails to defraud 
and also conspiracy with Intent to 
use mails to defraud based on 
scheme for sale of cemetery lots for 
profit, and only three defendants filed 
affidavits of personal bias and preju¬ 
dice against court, judge striking 
affidavits from record as legally in¬ 
sufficient withdrew as trial judge to 
avoid cost and delay which would 
result if affiants should seek review 
of court's ruling.—^U. S. v. Gilbert, 
D.C.Ohio, 29 F.Supp. 507. 

85. U.S.—Sanders v. Allen, D.C.Cal., 

58 F.Supp. 417—In re Beecher, D.C. 
Wash., 50 F.Supp, 530—U. S. v. 
Murphy, D.C.Mo., 19 F.Supp. 987— 

U. S. V. Buck, D.C.MO., 18 F.Supp. 
837. 

Where affidavit is sufficient 
Where, in motion for change of 
judge, affidavit stated facts which, if 
true, showed that it was not possible 
to comply with circuit court rule 
regulating filing of such motion, 
court was without authority to reject 
motion because it concluded from 
facts known to it that it was pre¬ 
sented for delay, or was not filed as 
soon as was reasonable.—Barber v. 
State, 149 N.E. 396, 197 Ind. 88. 

88. U.S.—Mitchell v. U. S., q.C.A.N. 
M., 126 F.2d 550, certiorari denied 
62 S.Ct. 1307, 316 U.S. 702, 86 L. 
Ed. 1771, rehearing denied 65 S. 
Ct. 855. 324 U.S. 887, 89 L.Ed. 1436 
—Scott V. Beams, C.C.A.Okl., 122 
F.2d 777, certiorari denied Brady 

V. Beams, 62 S.Ct 794, 315 U.S. 

809, 86 L.Ed. 1208, rehearing de¬ 
nied 62 S.Ct. 912, 315 U.S. 830, 86 
L.Ed. 1224, certiorari denied Tigers 
V. Beams, 62 S.Ct 794. 315 U.S. 
809, 84 L.Ed. 120S, Barnett v. Con¬ 
nor, 62 S.Ct 795, 315 U.S. 809, 86 
L.Ed. 1208, Scott v. Beams, 62 S. 
Ct 795, 315 U.S. 809, 86 L.Bd. 1209, 
and Allen v. Beams, 62 S.Ct 799, 
315 U.S. 809, 86 L.Ed. 1209— 

Schmidt v. U. S., C.C.A.Ohio, 115 P. 
2d 394—Johnson v. U. S., D.C. 
Wash., 35 P.2d 355—U. S. v. Pen- 
dergast D.C.Mo., 34 F.Supp. 269 
—^Bleldcrest Dairies v. City of Chi¬ 
cago, D.C.I11., 27 F.Supp. 258—In 
re Wingert D.C.Md., 22 F.Supp. 
483. 

Ariz.—Gee Long v. State, 266 P. 622, 
83 Ariz. 420—Shew Chin v. State, 
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qualification of the judge,and any orders which 
he makes, which are erroneous or not authorized by 
statute, are reversible.^s 

Where a judge of one circuit decides that an 
application for his disqualification is legally insuf¬ 
ficient, a judge of another circuit whose jurisdic¬ 
tion depends on the prior legal disqualification of 
the first judge may not adjudicate such question,S9 
or peremptorily assume jurisdiction.^® If the reg¬ 
ular judge vacates the bench on an insufficient affi¬ 
davit, he may properly resume it before the special 
judge has acted in the case.®i The decision of the 
judge as to the legal sufficiency of the affidavit is 
reviewable on appeal .®2 

The constitutionality of statutes under which the 
affidavit is regarded as conclusive has been upheld.®® 
However, it has been held that, if a statute were 
to be construed literally to mean that the mere filing 
of such affidavit is sufficient to disqualify the judge 
without a hearing or determination of whether or 
not the facts stated are true or show disqualifica¬ 
tion, it would be unconstitutional as depriving the 
courts of judicial power and vesting it in litigants 
to that extent.® 4 


§ 94 

(2) Where Affidavit Not Conclusive 

(a) In general 

(b) Counter-affidavits 

(c) Evidence 

(d) Who may determine 

(e) Conclusiveness of determination; re¬ 
view 

(a) In General 

In some Jurisdictions the filings of a iegaiiy suffi¬ 
cient application or affidavit is not conclusive of the 
Judge’s disqualification but the question may be deter¬ 
mined on evidence adduced. 

In some jurisdictions the filing of a legally suf¬ 
ficient affidavit is not conclusive of the judge’s dis¬ 
qualification,®» and disqualification may be made an 
issue to be determined on the evidence adduced by 
the parties.®® Where the grounds for disqualifica¬ 
tion are disputed, the facts constituting the disqual¬ 
ification must be judicially established by proper 
procedure.®” The motion may be heard on testi¬ 
mony of witnesses or on affidavits, or both,®® and 
the opposing party has a right to be heard on a 
motion to recuse.®® If a judge is objected to be¬ 
cause of relationship to a party, and also because 
of interest, it has been held that the question of in¬ 
terest should be determined first.^ Pending deter- 


265 P. 621, 33 Ariz. 419—Sam v. 
State, 265 P. 609, 33 Ariz. 383. 

Pla.—State ex rel. La Russa v. 
Himes, 197 So. 762, 144 Fla. 145— 
State ex rel. Brown v. Dewell, 179 
So. $95, 131 Fla, 666. 115 A.L.R. 857 
—Dickenson v. Parks, 140 So. 459, 
104 Fla. 577—Suarez v. State, 115 
So. 519, 95 Fla. 42—Theo. Hirsch 
Co. V. McDonald Furniture Co., 114 
•So. 517. 94 Pla. 185. 

Idaho.—Davis v. Irwin, 139 P.2d 474 
—Price V. Featherstone, 130 P.2d 
853, 64 Idaho 312, 143 A.L.R. 407. 

Ind.—State ex reL Daily v. Harrison, 
18 N.E.2d 770, 215 Ind. 106—State 
ex rel. Johnson v. Cody, 8 N.E.2d 
971, 212 Ind. 247—State ex rel. 
George v. Dean, 198 N.E. 792, 209 
Ind. 376—O’Malia v. State, 192 N. 
E. 435, 207 Ind. 308—State ex rel. 
Van Home v. Sullivan, 188 NJE3. 
672, 206 Ind. 304—^Slate ex rel. 
Lukemeyer v. Sumner, 185 N.E, 
818, 205 Ind. 73—State v. Leathers, 
149 N.E. 900, 197 Ind. 97—Barber 
V. State, 149 N.E. 896, 197 Ind. 88 
—Shaw V. State, 146 N.E. 8’55, 19-6 
Ind. 39. 

Ky.—Sessmer v. Commonwealth, 115 
S.W.2d 337, 273 Ky. 40—Williams 
V. Howard, 110 S.W.2d 661, 270 
Ky. 728—Pinkleton v. Lueke, 95 
S.W.2d 1103, 265 Ky. 84—Branham 
V. Caudill, 94 S.W.2d 674. 264 Ky. 
263—Smith v. Ward, 76 S.W.2d 538, 
256 Ky. 13—Lester v. Common¬ 
wealth, 62 S.W.2d 469, 250 Ky. 227. 


Mo.—State v. Irvine, 72 S.W.2d 96, 
335 Mo. 261, 93 A.L.R. 232—State 
V. Mitts, 29 S.W.2d 125—State v. 
Bryant, 24 S,W.2d 1008—State v. 
Myers, 14 S.W.2d 447, 322 Mo. 48 
—In re Helm’s Estate, App., 136 
S,W.2d 421. 

Nev.—State ex rel. Stokes v. Second 
Judicial Dist. Court in and for 
Washoe County, 27 P.2d 534, 55 
Nev. 115. 

N.M,—State ex rel. Cruz v. Armijo, 
63 P.2d 1041, 41 N.M. 44—State ex 
rel. Hannah v. Armijo, 28 P.2d 511, 
38 N.M. 73. 

Or.—U’Ren v. Bagley, 245 P. 1074, 
118 Or. 77, 46 A.L.R. 1173. 

33 C.J. p 1018 note 51, p 1017 note 
20, p 1016 note 8 [ej. 

87. N.M.—State ex rel. Weltmer v. 
Taylor, 79 P.2d 937, 42 N.M. 405. 

N.D.—State v. Monson, 215 N.W. 680, 
55 N.D. 892. 

33 C.J. p 1015 note 87. 

Statute imperative I 

Although the statute may be in; 

form permissive, it is imperative.— 

State V. Palmer, 57 N.W. 490, 4 

S.D. 543-33 C.J. p 1018 note 52. 

88. Fla.—Theo. Hirsch Co. v. Mc¬ 
Donald Furniture Co. 114 So. 517, 
94 Fla. 185. 

89. Fla.—Theo. Hirsch Co. v. Mc¬ 
Donald Furniture Co., supra. 

90. Fla.—Theo. Hirsch Co. v. Mc¬ 
Donald Furniture Co., supra, 
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91. Ky.—Russell v. Russell, 12 S.W. 
709, 11 Ky.L. 547. 

92. U.S.—Sanders v. Allen, D.C.Cal.. 
58 F.Supp. 417—U. S. v. Gilbert, D. 
COhio, 29 F.Supp. 507. 

Affidavit held properly stricken 
U.S.—Sanders v. Allen, D.C.Cal., 58 
F.Supp. 417. 

93. N.M.—State ex rel. Hannah v. 
Armijo, 28 P.2d 511, 38 N.M. 73. 

Or.—U’Ren v. Bagley, 245 P. 1074, 
118 Or. 77, 46 A.L.R. 1173. 

33 C.J. p 1016 note 93. 

94. U.S.—^Ex parte N. K. Pairbank 
Co., D.C.Ala., 194 F. 978. 

Okl.—Diehl v. Crump, 179 P. 4, 72 
Okl. 108. 

95. Ohio.—^De Ran v. Stahl, 197 N. 
E. 144, 49 Ohio App. 262. 

Utah.—Cox V. Dixie Power Co., 269 
P. 1000, 72 Utah 236. 

33 C.J. p 1017 note 21, p 1016 note 
8 [b]. 

98. Tex.—^Taylor v. Batte, Civ.App., 
145 S.W.2d 1116—Ferguson v. 
Chapman, Civ.App., 94 S.W.2d 592, 
error dismissed. 

33 C.J. p 1015 note 91. 

97. Cal.—Giometti v. Etienne, 28 P. 
2d 913, 219 Cal. 687. 

98. Mass.—^King v. Grace, 200 N.E. 
346, 293 Mass. 244. 

99. Me.—Bond v. Bond, 141 A. 833, 
127 Me. 117. 

1, La.—State v. Livaudais, 109 So. 
536, 161 La. 882. 
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mination of the judge's qualification, he has no au¬ 
thority to act in the case,* and if he erroneously re¬ 
fuses to entertain a motion to disqualify him all 
further proceedings before him are nugatory.* 

The manner of service of an order referring a 
motion to recuse is of no importance where the 
judge to whom it was referred acted on the order.^ 
Where the statute makes no provision for formal 
procedure, it has been held that notice to the par¬ 
ties of the time and place when the judge desig¬ 
nated will hear and determine the regular judge’s 
qualification is not necessary.^ 

(b) Counter-Affidavits 

Where the disqualification of a Judge may be put 
in issue, counter-affidavits may be filed disputing the 
asserted disqualification. 

Where the disqualification of a judge may be 
made an issue, counter-affidavits may be filed.® In 
some jurisdictions it is required that a counter-afii- 
davit be made by the judge himself'^ and not by an 
opposing counsel.® In the absence of such counter¬ 
affidavits the facts set up in the application must be 


taken as true,® although the judge’s personal knowl¬ 
edge may be to the contrary;^® and his unverified 
statements in rebuttal are of no weight in determin¬ 
ing the question.il 

Time of filing. Counter-affidavits should be filed 
within the prescribed period before hearing.i* A 
statute providing that where a statement of dis¬ 
qualification is filed and the trial judge fails to file 
his answer within time specified in the statute the 
action shall be heard and determined by another 
judge is mandatory.!* The right to have the coun¬ 
ter-affidavit filed before hearing may be waived.i^ 

(c) Evidence 

Where the affidavit is not considered conclusive, the 
burden Is on the party asserting disqualification to prove 
it by more than a mere prima facie showing. 

Unless the affidavit filed is considered conclu¬ 
sive, as discussed supra subdivision f (1) of this 
section, there is no presumption that a judge is 
disqualified,15 the burden being on the party as¬ 
serting it to present facts showing such disqualifica¬ 
tion.!® The rules of evidence applicable to other 


PxocednrsU differeaces where tutexest 
and relatiozLSliip allesfed 
Under I^ouisiana law, if district 
judge is disqualified for interest be 
must assign case to another district 
judge; if for relationship he must 
appoint a lawyer having the quali¬ 
fications of a district judge or, if 
none can be found, refer case to 
judge of an adjoining district; hence, 
on motion to recuse judge in crim¬ 
inal libel prosecution for relation¬ 
ship to parties in civil action out of 
which case grew, and for interest, 
question of interest should first be 
determined, and, if judge refuses to 
recuse himself, the motion must be 
referred to judge in adjoining dis¬ 
trict.—State V. Livaudais, suprau 
Where a judge recuses himself on 
the ground of relationship to plain¬ 
tiff, he has discharged the duty im¬ 
posed on him by law and is not re¬ 
quired to act on defendant’s plea 
that he recuse himself on the ground 
of personal interest.—^Kemp v. 
Hayes, 8 So.2d 357, 200 La. 505. 

2. Cal.—^Krebs v. Los Angeles Ry. 
Corporation, 61 P.2d 931, 7 Cal. 
2d 549—Collins v. Nelson, 106 P.2d 
39, 41 Cal.App.2d 107—Collins v. 
Nelson, 78 P.2d 758, 26 Cal.App.2d 
42. 

La.—State v. Savoy, 22 So.2d 402. 

3. Ga.—^Bryant v. Mitchell, 23 S.E. 
2d 410, 195 Go. 135—Gaskins v. 
Glddens, 182 S.E. 3, 181 Ga. 362— 
Gaskins r. Gaiskins, 181 S.B. 850, 
181 Ga. 124—State Mutual Life 
Ins. Co. V. Walton, 83 3.E. 656, 
142 Ga. 765—^Western & A. R. B. 


V. Michael. 160 S.B. 93, 43 Ga.App. 
703. 

Wyo.—Washakie Livestock Loan Co. 

V. Meigh. 33 P.2d 922, 47 Wyo. 161. 
Overruling motion, held not error 
Ga—Tuten v. State, 137 S.E. 853, 
36 GaApp, 662. 

4. La.—State v. Bryan, 143 So. 362, 
175 La 422. 

5. Cal.—^Bixhy ▼. Hotchkis, App., 
164 P.2d 808. 

6. Cal.—Bassford v, Earl, 121 P. 

395, 162 Cal. 115—Hoyt v. Zum- 
walt, 86 P. 600, 149 Cal. 381. 

Sufficiency of counter affidavit 
Where rulings and remarks relied 
on in motion after judgment to dis¬ 
qualify judge from hearing motion 
for new trial were not irreconcilable 
with the conclusion that the judge 
was entirely unbiased and impartial, 
judge's affidavit in opposition to mo¬ 
tion ’’that he has not now any bias 
or prejudice against the plaintiff in 
said cause, and never has had any 
bias or prejudice against the said 
plaintiff,” is sufficient denial to war¬ 
rant overruling of motion.—^Marr v. 
Southern California Gas Co., 233 P. 
108, 195 Cal. 352. 

7- Cal.—^Bassford ▼* Earl, 121 P. 

396, 162 CaL 116. 

8. Cal.—Bassford v, Earl, supra. 

9. Cal.—^Miller & Lux v. Superior 
Court in and for Stanislaus Coun¬ 
ty, 66 P.2d 689, 19 Cal.App.2d 628. 

33 C.J. p 1015 note 99. 

10. Cal.—People t, Compton* 56 P. 
44, 123 Cal. 403. 

33 C.J. p 1015 note L 
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11. Cal.—Morehouse v. Morehouse, 
68 P. 976, 136 Cal. 332. 

Tex.—Slaven v. Wheeler, 68 Tex. 23. 
12- Cal.—Mercantile Trust Co. v. 
Sunset Road Oil Co., 160 P. 545, 
173 CaL 487. 

13. CaL—^Rosenfleld v. Vosper, App., 
160 P.2d 842. 

Preseutatioix of objeotlous sufficient 
to set time running 
Col.—Rosenfield v. Vosper, supra. 

Under an earlier statute in Cali¬ 
fornia it was held that counter-affi¬ 
davits might be considered, although 
filed at a later time, the statute in 
that respect being declared as direc¬ 
tory.—Grinbaum v. San Francisco 
Super. Ct, 209 P. 1005, 189 Cal. 741. 

14. CaL—^Mercantile Trust Co. v. 
Sunset Road Oil Co., 160 P. 645, 
173 CaL 487. 

1 15. Ark.— Corpus Juris quoted in 
, Bass V. Minich, 109 S.W.2d 139, 

1 140, 194 Ark. 589— Corpus Juris 

j quoted in Ingram v. Raiford, 298 
S.W. 507, 510, 174 Ark. 1127. 

Tex.—Ferguson v. Chapman, Civ. 
App., 94 S.W.2d 593, error dis¬ 
missed. 

33 C.J. p 1017 note 37. 

16. Ark.—Corpus Juris quoted in 
Bass V. Minich, 109 S.W.2d 139, 
140, 194 Ark. 589— Corpus Juris 
quoted in Ingram v. Raiford, 298 
S.W. 607, 510, 174 Ark. 1127. 

CaL—Golish v. Feinstein, 11 P.2d 
893, 123 Cal.App. 547. 

Ga.—City of Valdosta v, Singleton, 
28 S.E.2d 769. 197 Ga. 194. 

Miss.—Hitt V. State, 115 So. 879, 
149 Miss. 718, followed in Foote v. 
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causes have been held to apply to trial of a motion 
to recuse.17 The evidence must show clearly that 
a ground exists a prima facie case only is not 
sufficient.^^ The disqualification of the judge, by 
reason of his interest, need not be shown on the 
face of the complaint but in determining the 
question the allegations of the complaint may be 
considered,21 and he may be held to be disqualified 
if the facts stated in the complaint, taken in connec¬ 
tion with the extrinsic facts shown in support of 
the application, warrant it.22 

A judge is a competent witness on the question 

of his disqualification.23 


(d) Who May Determine 

Under some statutes the determination of the ques¬ 
tion of disqualification is for the Judge himself in the 
first instance, while under others he may or must in a 
proper case refer the question to another court or Judge. 

Under some statutes, if the judge sits alone, he 
determines, in the first instance, the question of his 
disqualification,24 or he may, but need not, call in 
another judge to hear the charge.25 Under other 
statutes the question is determined by another judge 
or court,26 as by a hearing had before the chief jus- 


State» 115 So. 886, and Jones v. 
State, 115 So. 886. 

N.J.—536 Broad Street Corporation 
V. Valeo Mortgr. Co., 39 A.2d 700, 
135 N.J.Eq. 581, affirmed 42 A.2d 
704, 136 N.J.Eq. 513. 

Pa.—In re Crawford’s Estate, 160 
A. 585, 307 Pa. 102. 

33 C.J. p 1017 note 38. 

Failure or refusal to introduce proof 
If, at trial of the motion, the par¬ 
ty making the motion refuses to in¬ 
troduce proof the motion is properly 
refused. 

L»a.—Thomas v. Prudhomme, 111 So. 
654, 163 La. 140. 

W.Va.—^Ex parte Parmer, 14 S.E.2d 
910, 123 W.Va. 304. 

17. Miss.—Cashin v. Murphy, 103 
So. 787, 138 Miss. 853. 

Svidence held inadmissihle 

(1) Evidence that a Judge at the 
time of selling a note and account 
which he held against a litigant for 
the purpose of removing a disquali¬ 
fication, stated to the purchaser, 
*‘This is your funeral and not mine,” 
was held inadmissible in proceeding 
to prohibit him from acting for the 
purpose of modifying, qualifying, or 
limiting the obligation of the par¬ 
ties concerned.—Quatman v. Superior 
Court of Glen County, 221 P. 666, 
64 Cal.App. 203. 

(2) Ex parte affidavit was held in¬ 
admissible on trial of a recusation 
motion.—Ca$hin v. Murphy, 103 So. 
787, 138 Miss. 853. 

18. Ark.— Corpus Juris quoted in. 
Bass V. Minich, 109 S.W.2d 139, 
140, 194 Ark. 589— Corpus Juris 
quoted iu Ingram v. Raiford, 298 
S.W. 507, 510, 174 Ark. 1127. 

33 C.J. p 1017 note 39. 

Fvideuce held iusufilcieut 
Ala.—Lindsey v. Lindsey, 158 So. 
522, 229 Ala. 578. 

Ark.—^Ingram v. Raiford, 298 S.W. 

507, 174 Ark. 1127. 

Cal.—Ex parte ReiUy, 61 P.2d 469, 
17 Cal.App.2d 55. 

Hawaii.—Sousa v. Ferreira, 29 Ha- 
.waii 560. 

Me.—Bond v. Bond, 141 A. 833, 127 
Me. 117. 


N.J.—536 Broad Street Corporation 
V. Valeo Mortg. Co., 39 A.2d 700, 
135 N.J.Eq. 581, affirmed 42 A.2d 
704, 136 N.J.Eq. 513. 

19. Ark.—Corpus Juris quoted iu 
Bass V. Minich. 109 S.W.2d 139. 
140, 194 Ark. 589—Corpus Juris 
quoted in Ingram v. Raiford, 298 

S. W. 507, 510, 174 Ark. 1127. 

33 C.J. p 1017 note 40. 

20. Cal.—^Lindsay-Strathmore Irr. 
List. V. Tulare County Super. Ct, 
187 P. 1056, 182 Cal. 315. 

21. Cal.—^Lindsay-Strathmore Irr. 
List. V. Tulare County Super. Ct, 
supra. 

22. Cal.—^Hall V. Superior Court in 
and for Imperial County, 245 P. 
814, 198 Cal. 373—Lindsay-Strath- 
more Irr. List v. Tulare County 
Super.Ct 187 P. 1056, 182 CaL 315. 

23. Mass.—Sigourney v. Sibley, 21 
Pick. 101, 32 Am.L. 248. 

24. Ala.—Ex parte Lew, 62 So. 261, 
7 Ala.App. 437. 

Colo.—^Patrick v. Crowe, 25 P. 985, 15 
Colo. 543. 

Miss.—Garrett v. State, 193 So. 452, 
187 Miss. 441—^McLendon v. State, 
191 So. 821, 187 Miss. 247—Hitt v. 
State, 115 So. 879, 149 Miss. 718, 
followed in Foote v. State, 116 So. 
886 and Jones v. State, 115 So. 886 
—Cashin v. Murphy, 103 So. 787, 
138 Miss. 853. 

N.J.—State V. Le Maio, 68 A. 173, 
70 N.J.Law 220—536 Broad Street 
Corporation v. Valeo Mortg. Co., 42 
A.2d 704, 136 N.J.Eq. 613. 

N.T.—^In re Johnson’s Estate, 34 N. 

T. S.2d 495, affirmed In re John¬ 
son’s Will, 37 N.Y.S.2d 425, 265 
App.Liv. 801. 

Pa.—In re Crawford’s Estate, 160 A. 
585, 307 Pa. 102—Philadelphia v. 
Fox, 64 Pa. 169. 

Philippine.—^Perfect© v. Contrenas, 
28 Philippine 638. 

Tex. — ^Kahanek v. Galveston, H. & S. 

R. Co., 10 S.W. 670, 72 Tex. 476— 
Slaven v. Wheeler, §8 Tex, 23— 

, Fergruson v. Chapman, Civ.App., 94 

S. W.2d 593, error dismissed. 

I Utah.—^Musser v. Third Judicial 
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List. Court of Salt Lake County, 
148 P.2d 802, 106 Utah 373. 

Zn justices’ court 

In criminal cases in justices* 
courts, proceedings on filing of affi¬ 
davit of prejudice are governed by 
section of penal code dealing with 
that subject, and provisions of code 
of civil procedure are inapplicable.— 
Ex parte Casas, 48 P.2d 990, 9 Cal. 
App.2d 122. 

25. Pa.—^In re Crawford’s Estate, 
160 A. 585, 307 Pa. 102. 

Zn contempt proceeding for pre¬ 
senting petition suggesting judge’s 
disqualification, judge interested 
should have another judge assigmed 
to hear case.—Commonwealth v, 
Sheasley, 157 A, 27, 102 Pa.Super. 
384. 

26. Minn.—State ex rel. Olson v. 
Schultz, 274 N.W. 401, 200 Minn. 
363. 

33 C.J. p 1017 note 47. 

Zu CaUfomia 

(1) Formerly, in California, a 
judge could determine his own qual¬ 
ification.—Grinbaum v. San Fran¬ 
cisco Super. Ct, 209 P. 1005, 189 
CaL 741—In re Friedman, 153 P. 
918, 171 Cal. 431—Hoyt v, Zum- 
walt, 86 P. 600, 149 Cal. 381—Talbot 
V. Pirkey, 73 P. 858, 139 Cal. 326— 
People V. Findley, 64 P. 472, 132 Cal. 
301—Moore v. Sacramento County 
Super. Ct, 133 P. 990, 22 CaLApp. 
156—Johnston v. Lakan, 99 P. 729, 
9 CaLApp. 622. 

(2) Under later statutes the ques¬ 
tion must be determined by another 
judge or court—^Neblett v. Pacific 
Mut Life Ins, Co. of California, 139 
P.2d 934, 22 CaL2d 393, certiorari 
denied 64 S.Ct 428, 320 U.S. 802, 88 
L.Ed. 484—Collins v. Nelson, 106 P. 
2d 39, 41 Cal.App.2d 107—Collins v. 
Nelson, 78 P.2d 758, 26 Cal.App.2d 
42. 

(3) Statute prohibiting judge from 
passing on his disqualification mani¬ 
fests legislative intention to apply 
to every possible case Involving dis¬ 
qualification of trial judge.—^Briggs 
V. Superior Court in and for Los 
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tice of the highest court of appeal,27 or by the pre¬ 
siding or supervising judge or justice of the court 
or district,28 or by a judge agreed on by the par- 
ties.29 Where other judges preside over the court 
with him, the question ordinarily is decided by the 
court.80 Where the alleged disqualification does 
not amount to a constitutional or legal disqualifica¬ 
tion, the judge himself may determine the ques¬ 
tion and the decision is not rcviewable.^l In juris¬ 
dictions where the affidavit is conclusive if in the 
language of the statute it has been held that, where 
disqualification is sought on other than statutory 
grounds, the question is one for the judge’s own 

determination.82 


(e) Conclusiveness of Determination; Re¬ 
view 

Where the question of disqualification is to be de¬ 
termined on evidence, the court or Judge determining the 
question In the first instance is allowed a certain de¬ 
gree of discretion, subject to the decision being re¬ 
viewed In proper proceedings. 

In some of the jurisdictions where the affidavit 
filed is not considered conclusive and the disquali¬ 
fication may be made an issue to be determined on 
the evidence adduced, while the decision cannot be 
influenced by mere belief of the judge that he is 


Angeles County, 297 P. 3, 211 Cal. .Hooper, 61 P.2d 370, 16 Cal.App.2d, party accused, and is therefore so 

704. j biased and prejudiced that he cannot 


(4) Statute applies to cases of 
constructive contempt.—Bulcke v, 
Sui)€rior Court in and for Los An¬ 
geles County. 94 P.2d 1006, 14 Cal. 
2d 510—Briggs v. Superior Court in 
and for Los Angeles County, supra 
—Sauer v. Andrews, 1 P.2d 997, 115 
Cal.App. 272. 

<5) It has been held not applicar 
hie, however, in cases of direct con¬ 
tempt—Bulcke V. Superior Court in 
and for Los Angeles County, supra— 
Briggs V. Superior Court in and for 
Los Angeles County, supra.—Blodg¬ 
ett V. Superior Court of Santa Bar¬ 
bara County, 290 P. 293, 210 Cal. 1, 
72 A.L.R. 482. 

(6) The alleged sending of a tele¬ 
gram to judge, if a contempt, was 
an "indirect contempt," and hence 
judge had no authority under statute 
to hear or pass on the question of 
his disqualification, since judge could 
not be certain that telegram was ei¬ 
ther written or sent by alleged send¬ 
er.—Bulcke V. Superior Court in and 
for Los Angeles County, supra— 
Wahlenmaier v. Superior Court in 
and for Los Angeles County, 94 P.2d 
1009, 14 Cal.2d 799. 

(7) Even if counsers preparation 
of affidavit to show judge was dis¬ 
qualified were act committed in Im¬ 
mediate view of court, counsel could 
not be summarily punished by that 
judge.—^Ex parte Cunha, 11 P.2d 
902, 123 Cal.App. 625, rehearing de¬ 
nied 18 P.2d 979, 123 Cal.App. 625. 

(8) Where the statement of dis¬ 
qualification is legally insufficient 
the judge sought to be disqualified 
may disregard it and strike it from 
the record.—^Neblett v. Pacific Mut. 
Life Ins. Co. of California, 139 P.2d 
934, 22 CaL2d 393, certiorari denied 
64 S.Ct. 428, 320 U.S. 802, 88 L.Ed. 
484—Krebs v. Los Angeles By. Cor¬ 
poration, 61 P.2d 931, 7 Oal.2d 549— 
Ephraim v. Superior Court of City 
and County of San Francisco, 109 P. 
2d 878, 42 CaLApp.2d 678—People v. 


In Ztouisiana 

(1) The grounds of recusation of 
a district judge are statutory, and 
where the petition or motion for re¬ 
cusation alleges facts which con¬ 
stitute a cause of action, the judge 
must refer it to another judge for 
trial, and if on the trial the allega¬ 
tions are proved by competent evi¬ 
dence, the judge should be recused.— 
State V. Hayes, 6 So.2d 657, 199 La. 
549—State v. Manouvrler, 5 So.2d 
901, 199 La. 300—State v. Savoy, 5 
So.2d 903, 199 La. 305—State v. Dou- 
cet, 6 So.2d 894, 199 La. 276—State 
V. Bryan, 143 So. 362, 175 La. 422 
—State V. Livaudais, 109 So. 636, 161 
La. 882—State v. Davis, 98 So. 422, 
154 La. 928. 

(2) Under a provision for refer¬ 
ence to judge of adjoining district, 
motion to recuse judge was held 
properly referred to judge of the ad¬ 
joining district, although such dis¬ 
trict did not adjoin the parish in 
which procedure was pending,—State 
V. Bryan, supra. 

(3) Supreme court in furtherance 
of its supervisory jurisdiction has 
jurisdiction of motions to recuse and 
the court of appeals has no juris¬ 
diction.—Succession of Watson, App., 
18 So.2d 233. 

(4) If allegations of petition for 
recusation of a judge are mere gen¬ 
eral statements of conclusions that 
the judge is prejudiced and biased 
against or hostile to defendant be¬ 
cause of personal or political rea¬ 
sons, or if the petition states facts 
which if proved would not constitute 
a legal ground for recusation, the 
judge who is sought to be recused 
may himself overrule the motion and 
need not refer It to another judge 
for trial,—State v. Hayes, 6 So.2d 
657, 199 La. 549—State v. Doucet, 5 
So.2d 894, 199 Leu 276—33 C.J. p 1017 
note 47 [a]. 

(5) The allegations In a motion 
for recusation in a criminal case 
that the judge is an enemy of the 
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give the party a fair and impartial 
trial, does not set forth a legal cause 
for recusation so as to require ref¬ 
erence to another judge.—State v. 
Davis, supra^ 

(6) In proceeding for appointment 
of attorney to institute suit for re¬ 
moval of district attorney, district 
judge erred in refusing to recuse 
himself on petition for recusation 
alleging that district judge was per¬ 
sonally interested, and in overruling 
plea of recusation on ground that 
his duty to appoint attorney was 
merely ministerial.—In re Perez, 194 
So. 774. 194 La. 763. 

27. Ohio.—State v. Marshall, 137 N, 
E. 870, 105 Ohio St. 320. 

notice to court 

Under statute providing that, on 
filing of an affidavit of prejudice, the 
clerk shall forthwith notify the chief 
justice of the supreme court, it is 
the duty of the clerk to give the no¬ 
tice on the filing and not on a prae¬ 
cipe of the party filing it.—^Wendel 
V. Hughes, 28 N.E.2d 686, 64 Ohio 
App. 310. 

28. Ohio.—Adams v. Watts, 85 N.B. 
2d 845, 67 Ohio App. 81. 

33 C.J. p 1018 note 49. 

29. Cal.—Collins v. Nelson, 78 P.2d 
758, 26 Cal.App.2d 42. 

30. Okl.—State v. Martin, 256 P. 
681, 125 Okl. 24. 

33 C.J. p 1018 note 50. 

31- Md.—^Ex parte Bowles, 165 A- 
169, 164 Md. 318. 

32. Ariz.—Conkling v. Crosby, 239 
P. 506, 29 Ariz. 60. 

Bias and prejudice heoanse of in¬ 
debtedness 

Party challenging judge’s qualifi¬ 
cation on ground of bias and prej¬ 
udice because of indebtedness must 
go further than to prove facts, whidi 
in his or any other’s opinion show 
bias and prejudice, and prove such 
actual bias, hostility, or ill will as 
would prevent impartial justice be¬ 
ing done.—Conkling v. Crosby, su¬ 
pra. 
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not disqualified,^^ a certain degree of discretion is 
allowed to be exercised by the judge or court de¬ 
termining the question in the first instance.^^ Al¬ 
though, where the objection is based on a ground 
palpably false, it may be overruled without hear¬ 
ing proof,35 the discretion is not an arbitrary one.^® 
The decision is not conclusiveS? and may be re- 
viewed,38 as by appeal,39 although it has been held 
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that mandamus or prohibition, and not appeal, is the 
proper remedy.^® 

Whether a trial judge is disqualified is a question 
of law where the facts alleged are undisputed.^^ 
The decision will not be disturbed by the reviewing 
court unless clearly erroneous.^3 If an error is to 
be made as to the disqualification it should be in fa¬ 
vor of the disqualification rather than against it^3 
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33. Cal.—^Adams v. Minor, 53 P, 815, 
121 Cal. 372. 

34. Okl.—Sandefur v. Vanderslice, 
151 P.2d 430, 194 Okl. 298—Gee v. 
Security Bank & Trust Co., Enid, 
98 P.2d 922, 186 Okl. 477—Twin 
City Fire Ins. Co. of Minneapolis, 
Minn. v. First Nat. Bank, 292 P. 
833, 145 Okl. 293—Fidelity-Phoenix 
Fire Ins. Co. of New York v. First 
Nat. Bank, 292 P. 829, 145 Okl. 289 
—Williams v. Williams, 249 P. 920, 
120 Okl. 12. 

R.I.—^Houghton v. Baillargeon, 167 
A. 115, 53 R.I. 475. 

Tenn.—Omohundro v. State, 109 S. 

W.2d 1159, 172 Tenn. 48. 

33 C.J. p 1018 note 55. 

Belationship 

(1) The statute providing that a 
judge shall not sit at trial if in 
his opinion, on a motion, his rela¬ 
tionship to a party disqualifies him, 
vests judge with judicial discretion. 
—Voltmann v. United Fruit Co., C. 
C.A.N.T., 147 F.2d 514—In re Fox 
West Coast Theatres, D.C.Cal., 25 
F.Supp. 250, affirmed, aC.A., 88 F, 
2d 212, certiorari denied Tally v. 
Fox Film Corporation, 67 S.Ct. 944, 
301 U.S. 710, 81 L,Ed. 1363, rehear¬ 
ing denied 68 S.Ct. 7, 302 U.S. 772, 
82 L..Ed. 598. 

(2) Where motion that Judge dis¬ 
qualify himself and declare a mis¬ 
trial was made as soon as plaimtilfs’ 
attorney learned that a son-in-law 
of the judge was a member of firm 
of attorneys representing defendant 
but trial had been in progress for 
about nine days when motion was 
made and there was no intimation 
that the son-in-law had anything 
to do with the case personally, denial 
of motion was not an abuse of dis¬ 
cretion.—^Voltmann v. United Fruit 
Co., supra. 

35. Tex.—Benson v. State, 44 S.W. 
167, 39 Tex.Cr. 56. 

36. Cal.—Younger v. Santa Cruz 
County Super. Ct., 69 P. 485, 136 
Cal. 682, 

Court must hear evidence of 
judge’s prejudice offered before trial 
in case triable without jury.—Moore 
V. State, 161 N.E. 532, 118 Ohio St. 
487. 

37. Ala.—^Medlki v. Taylor, 13 So. 
310, 101 Ala. 239. 

33 aJ* P 1018 note 58* 


38. Ala.—Medlin v. Taylor, supra. 

33 C.J. p 1018 note 59. 

Procedure where motion denied 

(1) Where a motion for recusation 
of a judge In a criminal case is de¬ 
nied, defendant’s remedy is not to 
invoke the supervisory jurisdiction 
of the supreme court, but to reserve 
exceptions to the ruling of the dis¬ 
trict judge or of the judge ad hoc, 
and to urge the complaint in the su¬ 
preme court, in the event of an ap¬ 
peal from final verdict.—State v. Da¬ 
vis, 98 So. 422, 154 La. 928. 

(2) On overruling of suggestion to 
disqualification of trial judge, object¬ 
ing party should present cause and 
preserve his rights at every stage 
of proceeding,—Schulte v. Hatcher, 
299 P. 434, 148 Okl. 103. 

(3) Where trial court refused to 
certify his disqualifications after 
timely request therefor, the litigant 
making the request could proceed 
by mandamus to require such certifi¬ 
cation, or he could object and save 
his exceptions to the overruling of 
his petition for disqualification, and 
so save the question for review, in 
which case he has the burden of 
proving disqualifying circumstances. 

j —Jones V. Cabaniss, 90 P.2d 650, 185 
Okl. 237. 

Matters considered on review 
Where trial judge refused to re¬ 
cuse himself and to submit matter 
of his recusation to judge of an ad¬ 
joining district, and the supreme 
court granted mandamus, certiorari, 
and prohibition, and ordered matter 
referred to another judge, the su¬ 
preme court would not pass on ques¬ 
tion whether matter contained in pe¬ 
tition for recusation was of such 
nature as to render relators in con¬ 
tempt for filing it.—State v. Hayes, 
6 So.2d 657, 199 La. 649. 

39. Ala.—Medlin v. Taylor, 13 So. 
310', 101 Ala. 239. 

33 C.J. p 1018 note 60. 

40. Fla.—State v. Sarasota County, 
159 So. 797, 118 Fla. 629. 

41. Cal.—Chastain v. Superior Court 
in and for Sacramento County, 
67 P.2d 982, 14 Cal.App.2d 97— 
Evans v. Superior Court in and for 
Los Angeles County, 290 P. 662, 
107 CaLApp. 372. 

Wis.—Goodman v. Wisconsin Elec. 
Power Co., 20 N.W.2d 653. 
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42. Cal.—McKelvy v. Martin. 5 P.2d 
652, 118 CaLApp. 691. 

Miss.—Garrett v. State, 193 So. 452, 
187 Miss. 441—McLendon v. State, 
191 So. 821, 187 Miss. 247. 

OkL—Sandefur v. Vanderslice, 151 
P.2d 430, 194 Okl. 298. 

Pa.—^Appeal of Askounes, 19 A.2d 
846, 144 Pa.Super. 293. 

Utah.—^Musser v. Third Judicial 
Dist. Court of Salt Lake County, 
148 P.2d 802, 106 Utah 802. 

33 C.J. p 1018 note 63. 

Finding held sufficient to support or¬ 
der 

Finding that no prejudice ^Tias 
been shown to exist" held sufficient 
to sustain order that no prejudice 
existed on part of judge hearing mo¬ 
tions regarding vacating of judg¬ 
ment.—Golish V. Feinstein, 11 P.2d 
893, 123 CaLApp. 547. 

Presumption of denial of justice 
Public confidence in courts de¬ 
mands that cases shall be tried by 
unprejudiced judges, and denial of 
change of judge, applied for on 
ground of prejudice, will be pre¬ 
sumed to be denial of justice.—Can¬ 
non V. State, 65 P.2d 135, 58 Okl.Cr. 
451. 

The guilt or innocence of accused 
in oximinal prosecution does not ex¬ 
cuse refusal of trial judge to va¬ 
cate bench on application to dis¬ 
qualify judge for prejudice.—Lee v. 
State, 92 P.2d 591, 66 Okl.Cr. 351. 
Ruling in absence of defendant 
Judge did not err in hearing and 
determining motion to recuse him¬ 
self, on ground of prejudice, in ab¬ 
sence of defendant, ^ where motion 
was merely presented* on affidavits, 
was only a matter “preliminary to 
trial, and occurred before impanel¬ 
ing of jury.—Omohundro v. State, 
109 S.W.2d 1159, 172 Tenn. 48. 
Denial of application held proper 
Mass.—^King v. Grace, 200 N.E. 346, 
293 Mass. 244. 

La.—State v. Bryan, 143 So. 362, 175 
La. 422. 

Okl.—Weaver v. State, 147 P.2d 800, 
78 Okl.Cr. 277—Gee v, Security- 
Bank & Trust Co., Enid, 98 P.2d 
922, 186 Okl. 477. 

Pa.—^Appeal of Askounes, 19 A.2d 
846, 144 Pa.Super. 293. 

Tex.—^Brenon v. Eubank, Civ.App., 
56 S.W.2d 613. 

43. Ky.—^Dotson v. Burchett, 190 S. 
W^d 697, 301 Ky. 23* 
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Although a judge in declaring himself qualified as¬ 
signs an incorrect reason, there is no error where 
he is actually qualified.^^ Where an order denying 
a motion for change of judge is within the juris¬ 
diction of the court it is not subject to collateral 
attack.^® Where no evidence has been introduced 
to support the charge of disqualification the review¬ 
ing court is limited to the averments of fact in the 
petition,*^® 

g. Certificate of Disqualification or Qaalifica- 

tion; Order 

Where the statutes so require, the Judge must cer¬ 
tify his disqualification or qualification; in a proper case 
an order transferring the cause must be made. 

When it is properly established, a judge should 
certify his disqualification.'*^ While no additional 
motion may be necessary to make a proper transfer 
of the case,^S ordinarily the mere disqualification of 
a judge does not operate to transfer the cause to 
another court but there must be an order for trans- 
fer.^3 However, under some statutes the action or 
case is automatically removed to another court.^® 
In the absence of a statute authorizing it, the or¬ 
der recusing himself must be made in open court, 
not at chambers.®^ The certificate of a judge is 
competent to prove him interested so as to authorize 
the calling in of another judge.52 

A statute requiring a judge, entering an order 
declaring himself qualified, to file a sworn state¬ 
ment that, to the best of his knowledge and belief, 
the grounds contained in the suggestion of disquali¬ 
fication do not exist must be complied with.^^ 

h, Becord 

The ‘ record should show the facts authorizing the 
Judge to yield his Jurisdiction to another because of dis¬ 
qualification. 


WTiere a judge yields jurisdiction to another be¬ 
cause of his disqualification, the record should show 
affirmatively the facts which a?uthorized the act.®* 
It must show the disqualification of the trial judge, 
not his predecessor.®® However, it has also been 
held that the grounds of disqualification need not be 
matters of record unless their existence is ques¬ 
tioned.®® 

L Costs 

Costs may be assessed as provided by statute. 

Where the statutes provide that the party mak¬ 
ing the affidavit shall be charged a fee to be taxed 
as costs, it seems that he may, in the discretion of 
the court, either pay the fee or file a bond,®"^ and 
the court should use reasonable discretion in giving 
him time to do so.®® 

§ 95. Waiver of Disqualification 

a. In general 

b. What constitutes waiver 
a. In General 

The disqualification of a Judge cannot be waived 
if it Is grounded in public policy or Is based on an ab¬ 
solute constitutional or statutory prohibition against a 
disqualified Judge sitting In the cSse. The disqualifica¬ 
tion may be waived under permissive statute or if the 
right to object is considered a personal privilege. 

While it has been held that at common law the 
objection to a disqualified judge may be waived,®^ 
the determination of whether or not the disqualifi¬ 
cation of a judge can be waived rests largely on 
the language of the constitutional and statutory pro¬ 
visions involved, or on the nature of the disqualifi¬ 
cation. Accordingly it has generally been held that 
there can be no waiver if the disqualification is 
founded on, or grounded in, public policy,®® or if 


Okl.—State ex rel. Bennett v. Child¬ 
ers, 105 P.2d 762, 188 Okl. 14. 

Tex.—^Ldndsley v. Lindsley, Clv.App., 
152 S.W.2d 415, reversed on other 
grounds 163 S.W.2d 633, 139 Tex. 
512. 

33 aj. p 1018 note 64. 

44. Ga.—Stapleton v. State, 90 S.B. 

1029, 19 Ga.App. 36. 

45- U.S.—In re Bury, C.C.A.Wash., 
21 P.2d 881, certiorari denied 
Mitchell v. Cunningham, 48 S.Ct. 
208. 276 U.S. 614, 72 L.Bd. 732. 

46. Pa.—^Appeal of Askounes, 19 A. 
2d 846, 144 Pa.Super. 293. 

47. Fla.—State ex rel. Harrison v. 
Whitehurst. 146 So. 589, 108 Fla. 
465—^Kells v. Davidson, 136 So. 
450, 102 Fla. 684—Theo. Hirsch 
Co. V. McDonald Furniture Co., 114 

So. 517, 94 Fla. 185. 

Okl.—State T. Walden, 285 P. 951, 


142 OkL 115—^London v. Ogden, 265 
P. 139, 130 Okl. 89—Ingram v. 
Worten, 266 P. 488, 39 OkLCr. 392. 
33 C.J. p 1018 note 66. 

48- Mont.—State v. Second Judicial 
Dist Ct, 77 P. 318, 30 Mont. 547. 

49. Tex.—Poole v. Mueller Bros. 
Furniture & Carpet Co., 15 S.W. 
1055, 80 Tex. 189. 

33 C.J. p 1018 note 68. 

50. N.T.—Queens-NTassau Mortg. Co. 
V. Graham, 142 N.T.S. 589, 157 
App.Div. 489. 

51. La.—Wilkinson v, Hengel, 20 So, 
290, 48 La.Ann. 1137. 

52. Pa.—^Voris v- Smith, 13 Serg. 
& R. 334. 

53. Fla.—^Villeneuva v. State, 173 
So. 906, 127 Fla. 724. 
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64. Mo.—^Autenrieth v. SchafC, 196 
S.W. 1129, 271 Mo. 248. 

33 C.J. p 1018 note 73. 

55. Tex.—Poole v. Mueller Bros. 
Furniture & Carpet Co., 15 S.W. 
1055, 80 Tex. 189. 

56. Tex.—^Bates v. Casey, 61 Tex. 
592. 

57. Okl.—^Deninger v, Gossom, 149 
P. 220, 46 Okl. 596. 

58- Okh—^Deninger v. Gossom, su¬ 
pra. 

59. Ariz.—Conkjing v. Crosby, 239 
P. 506, 29 Ariz. 60. 

33 C.J. p 1019 note 79. 

60. Okl.—State ex rel. Richardson 
V, Keen, 96 P.2d 120, 185 Okl. 539 
■—State V. Ledbetter, 9 P.2d 728, 
156 Okl. 23. 

33 C.J. p 1019 note 82. 
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it is based on an absolute prohibition in the consti¬ 
tution or statute against a disqualified judge sitting 
in the case,®i or if the acts of a disqualified judge 
are absolutely void or without jurisdiction.®- On 
the other hand, if the disqualification is not ground¬ 
ed in public policy, or is considered as a mere 
personal privilege,®^ or if the act of the disqualified 
judge is considered as being voidable rather than 
absolutely void,®® then the disqualification may be 
waived, especially, as discussed infra § 96, where 
the parties consent thereto. Waiver of a judge’s 
disqualification has also been permitted where there 
is no absolute constitutional or statutory prohibi¬ 
tion against a disqualified judge sitting in the case, 
or where statute permits such a judge to sit with 
consent of the parties.®® 

While there are some cases dealing with inferior 
judicial ofl&cers where the disqualification because 
of interest has been allowed to be waived,®7 the 
cases generally hold, either on the ground that such 
disqualification is founded in public policy or on an 


§ 95 

absolute constitutional or statutory prohibition, or 
that it renders the acts of the disqualified judge 
absolutely void, that the disqualification on accoimt 
of interest cannot be waived.®® It is otherwise 
where disqualification because of interest is consid¬ 
ered a matter of privilege and as not rendering the 
acts of the judge void,®^ or where a statute permits 
a waiver in such a case.*^® Waiver of the disqual¬ 
ification of the judge has also been permitted on 
the usual grounds, where the basis for the disqual¬ 
ification is the relationship of the judge,his bias 
or prejudice, “^2 qy his having been counsel,*^® or his 
having heard the cause in a lower court.^^ There 
are cases, however, holding that the disqualifica¬ 
tion of a judge because of relationship cannot be 
waived^® even, as discussed infra § 96, with the 
consent of the parties. 

Acceptance of waiver. It has been said that 
whether a judge will accept a waiver of his dis¬ 
qualification to sit in a cause is determinable by such 


Xa criminal case 

Disciualiflcation of a judge can¬ 
not be waived by parties in crim¬ 
inal case.—^Wilson v. State, 281 S. 
W. 151, 153 Tenn. 206. 

61. Cal.—City of Vallejo v. Superior 
Court of Napa County, 249 P. 1084, 
199 Cal. 408, 48 A.L.R. 610. 

Tex.—Postal. Mut. Indemnity Co. v. 
Ellis, 169 S.W.2d 482, 140 Tex. 
570—^Woodland v. State, 178 S.W. 
2d 528, 147 Tex.Cr. 84. 

33 C.J. p 1019 note 84. 
Disqualification affects Jurisdiction 
Tex.—Postal Mut. Indemnity Co. v. 
Ellis, 169 S.W.2d 482, 140 Tex. 
570—^King v. Wise, Civ.App., 1 S. 
W.2d 732. 

62. Ohio.—Foster v. State, 26 Ohio 
N.P.,N.S., 476. 

Tex.—Postal Mut. Indemnity Co. v. 
Ellis, 169 S.W.2d 482, 140 Tex. 
570—King v. Wise, Clv.App., 1 S. 
W.2d 732—Woodland v. State, 178 
S.W.2d 528, 147 Tex.Cr. 84. 

33 C.J. p 1019 note 84. 

63. Okl.—State v. liedbetter, 9 P. 
2d 728, 156 Okl. 23. 

33 C.J. p 1019 note 86. 

64. Okl.—State ex rel. Richardson 
V. Keen, 95 P.2d 120, 185 Okl. 539 
—In re Miller's Estate, 78 P.2d 
819, 182 Okl. 534—Dancy v. Owens, 
258 P. 879, 126 Okl. 37—State v. 
Davenport, 256 P. 340, 125 OkL 1. 

33 C.J. p 1019 note 86. 

In criminal case 

Mo.—State v. Perkins, 95 S.W.2d 76, 
339 Mo. 27. 

65. Ga.—Wood v. Clarke, 4 S.B.2d 
669, 1»8 Ga, 697, 124 A.L.R 1077. 

Ind.—State ex reL Krodel v. Gilki- 
son, 198 NJB. 323, 209 Ind. 213. 


Ky.—^Dotson v. Burchett, 190 S.W.2d 
697. 301 Ky. 28. 

33 C.J. p 1019 note 87. 

66. Ind.—State ex rel. Krodel v. 
Gilkiaon, 198 N.B. 323, 209 Ind. 
213. 

Iowa,—In re Hale's Estate, 2 N.W.2d 
775, 231 Iowa 1018. 

Tenn.—Winters v. Allen, 62 S.W.2d 
51, 166 Tenn. 281. 

33 C.J. p 1019 note 88. 

67. Miss.—Brown v. State, 116 So. 

436, 149 Miss. 219—Bryant v. 

State, 112 So. 675, 146 Miss. 533. 

Ohio,—Tari v. State, 159 N.E. 594, 
117 Ohio St, 481, 57 A.L.R. 284. 

33 C.J. p 1019 note 89. 

68. N.T.—People v. Ibey, 201 N.T. 
S. 222. 121 Misc. 286, 40 N.Y.Cr. 
601. 

Ohio.—^Foster v. State, 26 Ohio N.P., 
N.S.. 476. 

Okl.—State ex rel. Richardson v. 

Keen, 95 P.2d 120, 185 Okl. 539. 
Tex,—Postal Mut. Indemnity Co. v. 
Ellis, 169 S.W.2d 482, 140 Tex. 
570—Lindsley v. Lindsley, Civ. 
App., 152 S.W.2d 416, reversed on 
other grounds 163 S.W.2d 633, 139 
Tex. 612. 

33 C.J. p 1019 note 90. 

69- Ind.—State ex reL Ejrodel v. 
Gilkison, 198 N.E. 323, 209 Ind. 
213. 

70. Fla.—^Broward County Port Au¬ 
thority V. Ake, 150 So. 273, 111 
Fla. 132. 

71- Fla.—Dickinson v. Ralchl, 163 
So. 217, 120 Fla. 907. 

Ga.—Georgia Power Co. v. Watts, 
190 S.E. 654, 184 Ga. 135, 110 A. 
Ii.R. 465. 


Ky.—Allen v. Bach, 26 S.W.2d 43. 
233 Ky. 501. 

N.M.— Corpus Juris cited in Kava- 
naugh v. Delgado, 290 P. 798, 800, 
35 N.M. 141. 

33 C.J. p 1019 note 91. 

72- Cal.—^Krebs v. Los Angeles Ry. 
Corp., 61 P.2d 931, 7 Cal.2d 549— 
Wooley V. Superior Court in and 
for Stanislaus County, 66 P.2d 680, 

19 Cal.App.2d 611. 

Ky.—Roberts v. SturgiU, 77 S.W.2d 
789, 257 Ky. 194—^Adams v. Slavln, 
7 S.W.2d 836, 225 Ky. 135. 

N.M.—State ex rel. Lebeck v. Cha¬ 
vez, 113 P.2d 179, 45 N.M. 161. 
N.T.—People ex rel. Lore v. Mederer, 

20 N.T.S.2d 237. 

Ohio.—Montalto v. State, 199 N.B. 

198, 51 Ohio App. 6. 

Okl.— Corpus Juris cited in In re 
Miller's Estate, 78 P.2d 819, 823, 
182 Okl. 534. 

33 C.J. p 1019 note 92. 

At common law 

Ariz.—Conklin v. Crosby, 239 P. 506, 
29 Ariz. 60. 

73. Ark.^—^Washington Fire Ins. Co. 
V. Hogan, 213 S.W. 7, 139 Ark. 130. 
6 A.L.R. 1585. 

33 C.J. p 1019 note 93. 

74. U.S.—Tinkoff v. XJ. S.. C-GA-HL, 
86 F.2d 868, certiorari denied 57 
S.Ct. 795, 301 U.S. 689, 81 L.Ed. 
1346, rehearing denied 57 S.Ct. 937, 
301 U.S. 716, 81 L.Ed. 1366. 

75. Tex.—^Postal Mutual Ind. Co. v. 
Ellis, 169 S.W.2d 482, 140 Tex 570 
—Milan v. Williams, 24 S.W.2d 
391, 119 Tex 60—Reeves v. State 
ex rel. Mason, 267 S.W, 666. 114 
Tex. 996. 

33 CJ*. p 1020 note 95. 
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judge according to the particular circumstances 
existing at the time.*^^ 

Proof of waiver. The burden is on the party 
claiming a waiver to prove the facts on which he 
relies.'^ 

Effect of waiver. It has been held that a party 
agreeing to the waiver of the disqualification of a 
judge cannot thereafter be heard to insist on the 
disqualification J * 


b. What Constitutes Waiver 

Where the disqualification of a Judge may be waived, 
the waiver may be express or may arise by implication 
from conduct inconsistent with an insistence on the dis¬ 
qualification. 

Where the disqualification of a judge to sit in 
a case may be waived, the waiver ordinarily may 
be either express*^^ or implied.^O A waiver results 
from a failure to take advantage of, or to follow the 
procedure for, disqualification provided by statute 
from unexcused failure to make proper or timely ob¬ 
jection's after knowledge of the facts from a 


76. Ga.—Suttles v. Northwestern 
Mut. Life Ins. Co., 21 S.E.2d 695. 
193 Ga. 495, 143 A.L.R. 343. 

77. Ariz.—Conkling v. Crosby, 239 
P. 506, 29 Ariz. 60. 

78. Ga.—^Waldrop v. Chandler, 118 
S.E. 745, 155 Ga. 829. 

79- TJ.S.—Crites v. Badtke. D.C.N.T., 
29 F.Supp. 970. 

Ga.—Georgia Power Co. v. Watts, 
190 S.E. 654, 1S4 Ga. 135, llO A.L.. 
R. 465. 

Minn.—Friedman v. Goffstein, 234 N. 

W. 596, 1S2 Minn. 396. 

Nev.—State ex rel. Warren v. Sixth j 
Judicial District Court in and for 
Humboldt County. 61 P.2d 6. 57 
Kev. 214. 

2Sr.M.— State v. Garcia. 142 P.2d 552, 
47 N.M. 319, 149 A.L..R. 1394. 

33 C.J. p 1020 note 2. 

80. Cal.—Oaminetti v. Pacific Mut. 
Life Ins. Co. of California, 139 P. 
2d 930, 22 Cal.2d 386. 

Colo.—Isom V. Isom, 134 P.2d 730, 
110 Colo. 344. 

Ga.—Wood V. Clarke, 4 S.E.2d 659, 
188 Ga. 697, 124 A.L.R. 1077— 
Georgia Power Co. v. Watts, 190 S. 
E. 654, 184 Ga. 135, 110 A.L.R. 
465—Peagler v. Huey, 188 S.E. 906, 
183 Ga. 677—^Williamson v. State, 
150 S.E. 464, 40 Ga.App. 496. 

Ky.—Crook v. Schumann, 167 S.W. 

2d 836, 292 Ky. 750. 

N.M.—State v. Garcia, 142 P.2d 552, 
47 N.M. 319, 149 A.L.R. 1394—State 
ex rel. Lebeck v. Chavez, ll3 P. 
2d 179, 45 N.M. 161. 

Ohio.—Montalto v. State, 199 N.B. 

198, 51 Ohio App. 6. 

Tenn.—^Winters v. Allen, 62 S.W,2d 
51, 166 Tenn. 281. 

33 C.J. p 1020 note 3. 

81. Cal.—Caminettl v. Pacific Mut 
Life Ins. Co. of California, 139 
P.2d 930, 22 Cal.2d 386—Krebs v. 
Los Angeles Ry. Corp., 61 P.2d 
931, 7 Cal.2d 549—Wooley v. Su¬ 
perior Court ki and for Stanislaus 
County, 66 P.2d 680, 19 Cal.App.2d 
611. 

Fla.—Steams v. Stearns, 143 So. 642, 
106 Fla. 440—Brownlee v. State, 
116 So. 618, 95 Fla. 775. 

Ind.—State ex rel. Krodel v. Gilki- 
son, 198 N.E. 323, 209 Ind. 213. 


Ohio.—Ashland Bank & Savings Co. 
V. Houseman, 24 Ohio Oir.Ct,N.S., 
33, 5 Ohio App. 165. 

Okl.—In re Miller’s Estate, 78 P. 

2d 819, 182 Okl. 534. 

Or.—Harju v. Anderson, 225 P. 1100, 
111 Or. 414. 

Manner and mode of objecting see 
supra SS 92-94. 

82. U.S.—Tinkoff v. U. S., C.C.A.I11., 
86 F.2d 868, certiorari denied 67 S. 
Ct 795, 301 TJ.S. 689, 81 L.Ed. 
1346, rehearing denied 57 S.Ct. 
937, 301 U.S. 715, 81 L.Ed. 1366— 
In re Fox West Coast Theatres, 
D.C.Cal., 25 F.Supp. 250, affirmed, 
C.C.A.. 88 F.2d 212, certiorari de¬ 
nied Tally V. Fox Film Corpora¬ 
tion, 57 S.Ct 944, 301 U.S. 710, 81 
L.Ed. 1363, rehearing denied 58 S. 
Ct 7, 302 U.S. 772, 82 L.Ed. 598— 
Borough of Hasbrouck Heights, N. 
J. V. Agrios, U.C.N.J., 10 F.Supp. 
371. 

Ariz.—Conkling v. Crosby, 239 P. 606, 
29 Ariz. 60. 

Cal.—Caminetti v. Pacific Mut Life 
Ins. Co. of California, 139 P.2d 930, 
22 Cal.2d 386—^Krebs v. Los An¬ 
geles Ry. Corp., 61 P.2d 931, 7 
Cal.2d 549—^Wooley v. Superior 
Court in and for Stanislaus Coun¬ 
ty, 66 P.2d 680, 19 Cal.App.2d 611. 
D.C.—Laughlin v. U. S., 151 P.2d 281, 
so U.S.App.D.C. 101, certiorari de¬ 
nied 66 S.Ct. 265, motion denied 66 
S.Ct 268. 

Fla.—^Dickinson v. Raichl, 163 So. 
217, 120 Fla. 907—Steams v. 

Steams, 143 So. 642, 106 Fla. 440 
—Brownlee v. State, 116 So. 618, 
95 Fla. 775. 

Ill.—Sproul V. Springman, 147 N.E. 
131, 316 Ill. 271. 

Ind.—Board of Com'rs of Adams 
County V. Fennig, 5 N.E.2d 639, 
211 Ind. 411—Gears v. State, 180 
N,E. 592, 203 Ind. 400—Kline v. 
State, 142 N.E. 713, 194 Ind. 334— 
Spurlock V. State, 114 N.E. 209, 
185 Ind. 638. 

Ky.—^Dotson v. Burchett, 190 S.W. 
2d 697, 301 Ky. 28—Adams v. Sla- 
vin, 7 S.W.2d 836, 226 Ky. 135. 
Miss.—^Bryant v. State, 112 So. 675, 
146 Miss. 533. 

Neb.—^Drainage Dist No. 1 of Lin- 

1102 


coin County v. Suburban Irr. Dist., 
298 N.W. 131, 139 Neb. 460. 

N.M.—Hill V. Patton, 86 P.2d 75, 43 
N.M. 21. 

N.Y.—People ex rel. Lore v. Mederer, 
20 N.Y.S.2d 237. 

Ohio.—Tari v. State, 159 N.E. 594, 
117 Ohio St. 481, 57 A.L.R. 284 
—Montalto v. State, 199 N.E. 198, 
51 Ohio App. 6. 

Okl.—In re Widener’s Estate, 240 P. 
608, 112 Okl. 54—McElroy v. State, 
133 P.2d 900, 76 Okl.Cr. 10. 

Or.—^Harju v. Anderson, 225 P. 1100, 
111 Or. 414. 

Pa.—Commonwealth v. Musto, 35 A. 
2d 307, 348 Pa. 300—Common¬ 

wealth V. Beattie, 9 Pa.Dist. & Co. 
258. 

Tenn.—Obion County v. Coulter, 284 
S.W. 372, 153 Tenn. 469. 

3$ C.J. p 1020 note 7. 

Time to object see supra § 94. 
Tender before trial 

Where affidavit of prejudice 
against judge was tendered before 
trial of issues began, fact that court 
ordered trial to proceed and affiant 
took part therein did not deprive 
affiant of right to file affidavit and 
obtain change of judge.—State ex 
rel. Van Horne v. Sullivan, 188 N.E. 
672, 206 Ind. 304. 

Interest inherent in case 

(1) In a proceeding against pri¬ 
mary election judges for misbehavi¬ 
or, the question of disqualification 
of the trial judge because of per¬ 
sonal interest, not preserved by mo¬ 
tion or in any other way, is waived. 
—People ex rel. Rusch v. Lidovsky, 
31 N.E,2d 372, 308 Ill.App. 60. 

(2) The contrary was held in a 
similar case, where the personal fac¬ 
tor was inherent in the case.—Peo¬ 
ple ex rel. Rusch v. Solomon, 31 N.E. 
2d 394, 308 Ill.App. 317. 

83. U.S.—Tinkofe v. U. S., C.C.A.I1L, 
86 P.2d 868, certiorari denied 67 
S.Ct. 795, 301 U.S. 689, 81 L.Ed. 
1346, rehearing denied 57 S.Ct. 
937, 301 U.S. 715, 81 L.Ed. 1366. 
Ariz.—Conkling v, Crosby, 239 P. 506, 
29 Ariz. 60. 

D.C.—^Laughlin v. U. S., App.D.C., 
151 P.2d 281, cerUorari denied 66 
S.Ct. 266. 
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voluntary withdrawal of the affidavit of disqualifi¬ 
cation or motion for change of judge^^ or acquies¬ 
cence in disregard of such affidavit from seeking 
a ruling on a controverted question from par¬ 
ticipation in preliminary proceedings ;S7 from mak¬ 
ing motions from going to trial with knowledge 
of the facts and from other participation in the 
suit.^0 

Except as express provisions of law may so re¬ 
quire,the waiver need not be in writing.92 

A waiver of the disqualification of a judge may 
be made after a change of judges has been granted 
on objection.92 Such a waiver may be effected by 
a withdrawal of the application for a change of 
judges, and a formal order reversing the first order 
granting the change of judges is unnecessary.^^ 

Effect of intervention. Where a statute in effect 
provides that the cause should not be tried by a dis¬ 
qualified judge unless the parties stipulate in writ¬ 


§ 96 

ing to waive the disqualification, a waiver of the 
disqualification of a judge by agreement of the orig¬ 
inal parties has been held not to bind a party sub¬ 
sequently coming into the case by intervention.® 5 

§ 96. - Consent 

The disqualification of a Judge cannot be waived by 
consent if there is an absolute prohibition against such a 
judge sitting in the case, or where the disqualification 
Is grounded in public policy. Where a statute permits, or 
if the disqualification is considered a mere privilege of 
the litigant, it may be waived by consent. 

While it has been held that at common law the 
objection to a disqualified judge may be waived by 
the consent of the parties,®® whether or not the 
disqualification of a judge may be waived by con¬ 
sent ordinarily is dependent on the language of the 
constitutional or statutory provisions involved or 
on the nature of the disqualification.®^ Thus it has 
generally been held that, where the disqualification 
is founded on public policy®® or the judicial acts 


Ky.—^Noe v. Commonwealth, 103 S. 
W.2d 104, 267 Ky. 602—Allen v. 
Bach, 26 S.W.2d 43, 233 Ky. 501. 
Ohio.—Tari v. State, 159 N.E. 594, 
117 Ohio St. 481, 57 A.L.E.. 284. 
Party charged with Icnowledge of 
facts 

Ky.—Siler v. Proctor Coal Co., 114 S. 
W.2d 749, 272 Ky, 477. 

Coxnxuoxi. knowledge in connty of 
venue that trial judge was indebted 
to plaintiff cannot be attributed to 
nonresidents of such county, so as 
to render their failure to object in 
lower court a waiver of disqualifica¬ 
tion.—Conkling v. Crosby, 239 P. 
606, 29 Ariz. 60. 

84- Cal.—^Krebs v, Los Angeles By. 
Corporation, 61 P.2d 931, 7 Cal.2d 
549—^Wooley v. Superior Court in 
and for Stanislaus County, 66 P. 
2d 680. 19 Cal.App.2d 611. 

Ind.—Kline v. State, 142 N.E. 713, 
194 Ind. 334. 

lsr.M. —state ex rel. Lebeck v. Cha¬ 
vez, 113 P.2d 179, 46 N.M. 161. 

85. U.S.—De Ran v. Killits, C.C.A. 
Ohio, 8 F.2d 840. 

86. N.M.—State ex rel. Lebeck v. 
Chavez, 113 P.2d 179, 45 N.M. 161 
—Hill V. Patton, 85 P.2d 75, 43 
N.M. 21—State ex rel. Gandert v. 
Armijo, 63 P.2d 1037, 41 N.M. 38. 

87. Ky.—Allen v. Bach, 26 S.W.2d 
43, 233 Ky. 501. 

Application for continuance 

(1) It has been held that a party 
does not waive his right to a change 
of judge for bias by consenting to 
and asking for continuance.—Ste¬ 
phens V. Stephens, 152 P. 164, 17 
Ariz. 306. 

(2) However, where defendants in 
law action appeared, did not object 
to authority of acting special judge. 


and presented application for con¬ 
tinuance, defendants waived irregu¬ 
larity in appointment of judge.— 
Winters v. Allen, 62 S.W.2d 51. 166 
Tenn. 281. 

88. Mont.—State v. Donlan, 80 P. 
244, 32 Mont. 256. 

N.H.—^Hutchinson v. Manchester St. 

R. Co., 60 A. 1011, 73 N.H. 271. 
Motion for change of venue 
N.M.—State v. Garcia. 142 P.2d 652, 
47 N.M. 319, 149 A,L.R. 1394. 

The filing of a second motion in 
support of an afiidavit to disqualify 
a judge is not a waiver of the first 
motion.—State v. Lewis County Su¬ 
per. Ct., 180 P. 481, 106 Wash. 507. 

89. La.—State v. Poster, 101 So. 
255, 156 La, 891. 

90. Ky.—Siler v. Proctor Coal Co., 
114 S.W.2d 749, 272 Ky. 477. 

After affidavit for disqualification 
Where defendant in murder prose¬ 
cution, after filing affidavit seeking 
to disqualify judge from further pre¬ 
siding In case, voluntarily appeared 
before judge and asked judge to 
accept a plea of guilty to second de¬ 
gree murder, defendant waived dis¬ 
qualification.—State V. Garcia, 142 
P.2d 562, 47 N.M. 319, 149 AL.R. 
1394. 

By filing supplemental pleadings 
subsequent to filing of affidavit of 
prejudice, party did not waive his 
right to rely on his claim of dis¬ 
qualification of substituted judge.— 
State ex rel. Olson v. Schultz, 274 N. 
W, 401, 200 Minn. 363. 

91. Conn.—State v. Hartley, 52 A. 
616, 76 Conn. 104. 

33 C.J. p 1020 note 6. 

92. Ga.—Wood v, Clarke, 4 S.E.2d 
659, 188 Ga. 697, 124 A.L.R. 1077 
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—Shope V. State, 32 S.B. 140, 106 
Ga. 226. 

93. Mo.—State v. Perkins, 95 S.W. 
2d 75. 339 Mo. 27. 

Bffect of appearance 

The party obtaining the original 
change of judges may waive objec¬ 
tion to a remand by an appearance. 
—State V. Perkins, supra. 

94. Mo.—State v. Perkins, supra. 

95. Cal.—City of San Diego v. An¬ 
drews, 231 P. 726, 195 Cal. 111. 

As exception to rule of intervention 
General rule that intervener is 
bound by record at* time of interven¬ 
tion will not be extended, so as to 
require intervener to try case before 
disqualified judge, because of stipu¬ 
lation by original parties waiving 
disqualification.—City of San Diego 
V. Andrews, supra. 

96. N.H—Stearns v. Wright, 61 N- 
H. 600. 

33 C.J. p 1019 note 79. 

97. Relationship 

It has been held that the disquali¬ 
fication of a judge because of rela¬ 
tionship with interested parties can¬ 
not be waived even with the consent 
of the parties.—Oakley v. Aspinwall, 

3 N.T. 547—Schoonmaker v. Clear¬ 
water, 41 Barb. 200. 

98. Okl.—State ex rel. Richardson 
V. Keen, 96 P.2d 120, 186 Okl. 639. 

33 C.J. p 1019 note 82. 

Xn criminal case 

Qualifications cannot be conferred 
by consent in a criminal case.—Wil¬ 
son v. State, 281 S.W. 3L51, 153 Tenn. 
206. 

/Disqualification for interest 
Okl.—State ex rel. Richardson v. 
Keen, 95 P.2d 120, 135 Okl. 639— 
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of a disqualified judge are absolutely void,^^ as 
where there is an absolute prohibition in the con¬ 
stitution or statute against such a judge sitting in 
the case,i then the disqualification cannot be waived 
by the consent of the parties. On the other hand, 
if the disqualification is considered as a mere per¬ 
sonal privilege of the litigant,^ or if the acts of the 
disqualified judge are considered voidable rather 
than void,3 the disqualification may be waived by 
the consent of the parties; and some statutes pro¬ 
vide for a waiver by consent.^ Under some stat¬ 
utes some of the disqualifications of judges may be 
waived by the consent of the party,5 and in such 
case only such disqualifications as the statute con¬ 
templates may be 'waived.^ If the disqualification 
is created by statute, it is within the power of the 
legislature to provide that it may be waived by the 
consent of the parties^ 


A judge may decline jurisdiction, although the 
proper consent is given.^ 

Manifestation of consent. Where the disqualifi¬ 
cation of a judge may be waived by consent, such 
a waiver may be express^ or it may be implied, 
as where the parties proceed without objection with 
the trial of the case with knowledge of the facts.^^ 
There must be a compliance with statutory require¬ 
ments as to the manner in which consent must be 
manifested,and under some statutes the consent 
of the parties must be entered of record^S or be put 
in 'writing.i^ In some jurisdictions by force of 
constitutional or statutory provisions the consent 
of all parties is necessary and it has been held 
that there cannot be a waiver by consent where one 
of the parties insists on the disqualification, 
Where the waiver is limited, any act beyond the 
limitations is void or voidable as the case may be,!*^ 
under the rules discussed infra § 97. 


state V. Ledbetter. 9 P.2d 728, 156 
Okl. 23. 

99. Tex.—Gresham v. State, 66 S.W. 

845, 43 T€X.Cr. 466. 

33 C.J. p 1019 note 83. 

1. Tex.—^Woodland v. State, 178 S. 

W.2d 528, 147 Tex.Cr. 84. 

33 C.J. p 1019 note 84. 

S. Okl.—In re Miller's Estate, 78 
P.2d 819, 182 Okl. 534. 

33 C.J. p 1019 note 88. 

Bias or prejudice of jndg’e 
Mont—^Washoe Copper Co. v. Hick¬ 
ey. 128 P. 584, 45 Mont 363. 

SL Ga.—Wood V. Clarke, 4 S.E.2d 
€59, 188 Ga. 697, 124 A.L,R. 1077. 
33 GJ. p 1019 note 87. 

Consent to ^try of Judgment 
Where defendant's counsel con¬ 
sented in open court to entry of de¬ 
fault, entry was held not void as 
made by disqualified judge.—Taylor 
V. Stovall, 118 S.E. 795, 30 Ga.A’Pp. 
678. 

4. BelationsMp 

Under a statute permitting a dis¬ 
qualified judge to sit with the con¬ 
sent of the parties, a disqualification 
because of relationship is waived by 
such consent. 

Ga.—Georgia Power Co. v. Watts, 
190 S.E. 654, 184 Ga. 135, 110 A.L. 
R. 465. 

Okl.—Holloway v* Hall, 192 P. 219, 
79 Okl. 163. 

5. Ga.—^Wood V. Clarke, 4 S.B.2d 
€59, 188 Ga. 697, 124 A.'L.R. 1077. 

33 C.J. p 1020 note 98. 

6. Mo.—Kansas v. Knotts, 78 Mo. 
356. 

7. Cal.—Camlnetti t. Pacific Mut 
Life Ins. Co. of California, 129 P. 
2d 930, 22 Cal.2d 38€—Sacramento 
& San Joaquin Drain. Dist. v. Rec¬ 
tor. 156 P. 606, 172 CaL 385. 


8. U.S.—In re Eatonton Electric 
Co., D.CGa., 120 P. 1010. 

9. Ga.—Georgia Power Co. v. Watts, 
190 S.E. 654, 184 Ga. 135, 110 A.L. 

R. 465. 

33 C.J. p 1020 note 2. 

Agreement to try case before dis¬ 
qualified Judge constitutes a waiver 
of the right to object—^Washoe Cop¬ 
per Co. V. Hickey, 128 P. 584, 585, 46 
Mont. 363. 

10. Ga.—Georgia Power Co, v. 

Watts, 190 S.B. 654, 184 Ga. 135, 
110 A.LuR. 465. 

83 C.J. p 1020 note 3. 

11. Ga.—Georgia Power go. v. 
Watts, supra. 

Iowa.—^In re Hale's Estate, 2 N.W.2d 
, 775, 231 Iowa 1018. 

Miss.—^Brown v. State, 116 So. 436, 
149 Miss. 219. 

Nev,—State ex rel. Warren v. Sixth 
Judicial District Court in and for 
Humboldt County, 61 P.2d €, 67 
Nev. 214. 

Conclusive presumption 

In the absence of objection before 
judgment, where the objection may 
be waived by consent it has been 
held that the consent of the parties 
will be conclusively presumed. 

Miss.—^Tazoo & M. V. R. Co, v, Kirk, 
58 So. 710, 834, 102 Miss. 41, 42 
L.R.A.,N.S., 1172, Ann.Cas.l914C 

968. 

Tenn.-rObion County v. Coulter, 284 

S. W. 372, 153 Tenn. 469. 

Knowledge of facts is essential to 

a waiver arising from proceeding to 
trial without objection.—^Tharp v. 
Massengill, 28 P.2d 502, 38 N.M. 58. 
la. Ala.—Gulf States Steel Co. ▼. 
Christison, 154 So. 565, 228 Aliu 
622. 

13. Ala.—Gulf States Steel Co. ▼. 
Christison, supra. , , 

1104 


Agreements stated verbally In 
open court are not the "consent of 
the parties entered of record" that 
judge otherwise disqualified might 
try case unless it is made to appear 
in some part of written proceedings. 
—Gulf States Steel Co. v. Christison, 
supra. 

Knowledge of matter of record 
As regards disqualification of 
judge to try case in which relative 
was attorney for plaintiff, defendant 
cannot assert want of actual knowl¬ 
edge of petition to employ counsel 
and order thereon, since party prop¬ 
erly brought into court is chargeable 
with notice of all subsequent steps 
taken in cause down to and includ¬ 
ing judgment, even though he may 
not appear and has no actual knowl¬ 
edge thereof.—Gulf States Steel Ca 
V. Christison, supra. 

Proceedings of record held to show 
consent.—Gulf States Steel Co. v, 
Christison, supra. 

What constitutes record 
Under such a statute the word 
"record" was held to include any 
writing which is part of orderly 
proceedings in cause, and is not lim¬ 
ited to permanent final record made 
by clerk or judgment entry.—Gulf 
States Steel Co. v. Christison, supra. 

14. Ala.—Gulf States Steel Co. v. 
Christison, supra. 

16. Iowa.—Chase v. Weston, 89 N. 

W. 246, 75 Iowa 169, 

Tenn,—Waterhouse v. Martin, Peck. 
374. 

16, Ga.—Georgia Power Co. v. 

Watts, 190 S.B. 654, 184 Ga. 135, 
110 A.L.R. 465—Kirby v. Johnson 
County Sav. Bank, 81 S.E. 214, 141 
Ga. 499. 

17* Ga.r—Bryan v* Welch, 62 Ga. 172. 
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§ 97. Effect of Disqualification 

a. In general 

b. Disposition of case 

c. Effect on official acts 

d. Disqualification of one member of 

court 

a. In General 

The disqualification of a Judge generally deprives him 
of authority to perform any judicial act or to perform 
any act calling for an exercise of Judicial discretion in 
connection with the pending causer except to select an¬ 


§ 97 

other Judge or to make a transfer of the case In accord¬ 
ance with the law. 

While it has been held that until the fact of dis¬ 
qualification is established in the manner provid¬ 
ed by law, as discussed supra §§ 92-94, the judge 
may not surrender jurisdiction^^ and is not dis¬ 
qualified from acting in the case,when that is 
done, it has generally been held that he loses and 
must surrender his jurisdiction, and that there¬ 
after he is without authority to act further in any 
judicial capacity in connection with the action or 
proceeding in question,except to select another 
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18. Cal.—In re Friedman, 1S3 P. 918, 
171 Cal. 431. 

33 C.J. p 1020 note 13. 

19. Mont.—Rowan v. Gazette Print¬ 
ing Co., 220 P. 1104, 69 Mont. 170. 

Effect of pendency of proceedings to 
disqualify judge see supra § 94 f 

(2) (a). 

Calling of another judge to try 
charge of receiving stolen property 
did not disqualify judge, finding per¬ 
sons accused of principal offenses 
guilty, from hearing application of 
one convicted of receiving stolen 
property for probation, where dis¬ 
qualification to hear stolen property 
case was not declared in open court 
and entered in minutes.—People v. 
Barr, 26 P.2d 503, 134 Cal.App. 383. 

20. Idaho.—Price v. Featherstone, 
130 P.2d 853, 64 Idaho 312, 143 A.L.. 

R. 407. 

Mo.—State ex rel. Banks v. Price, 70 

S. W.2d 130, 228 Mo.App. 530. 

Okl.—Dickson v. State, 94 P.2d 258, 
67 Okl.Cr. 365—Ingram v. State, 
3 P.2d 743, 51 Okl.Cr. 270. 

Wis.—State v. Bohner, 246 K.W. 814, 
210 Wis. 651, 86 A.L..R 511. 

83 C.J. p 1020 note 15. 
Disqualification at common law as 
an irregularity not affecting juris¬ 
diction see infra subdivision c (2) 
of this section. 

21. Cal.—Carpenter v. Pacific Mut. 
Life Ins. Co. of California, 74 P.2d 
761, 10 Cal. 2d 307, certiorari denied 
for diminution of record, 59 S.Ct. 
61, 305 U.S. 562, 83 L.Ed. 354, af¬ 
firmed 59 •S.Ct 170, 305 U.S. 297, S3 
L.Ed. 182, rehearing denied 59 S. 
Ct 355, 305 U.S. 675, 83 L.Ed. 437. 

Fla.—^Kells v. Davidson, 136 So. 450, 
102 Fla. 684. 

Ga.—State Mutual Life Insurance 
Co. V. Walton, 83 S.B. 656, 142 Ga, 
765—Cobb V. State, 2 S.E.2d 116, 

59 Ga.App. 695, answers to certi¬ 
fied questions conformed to 200 S. 
E. 795, 187 Ga. 448, 121 A.L.R. 210 
—Smith V. Queen Ins, Co. of Amer¬ 
ica, 153 S.B. 785, 41 Ga,App. 587— 
Faulkner v. Walker, 137 S.B. 909, 
■36 Ga,App. 636—^Marks v. Smith, 

60 S.E. 1016, 4 Ga.App. 129. 

Idaho.—^Price v. Featherstone, 180 P. 
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2d 853, 64 Idaho 312, 143 A.L.R. 
407. 

Ind.—Gears v. State, 180 N.E. 592, 
203 Ind. 400. 

Ky.—Dotson v. Burchett, 190 S.W. 
2d 697, 301 Ky. 28. 

Mich.—^Horton v. Howard, 44 K.W. 

1112, 79 Mich. 642. 19 Am.St 198. 
Mont.—State ex rel. Stefonick v. 
District Court Fifth Judicial Dist., 
Beaverhead County. 157 P.2d 96— 
State ex rel. Moser v. District 
Court of Kinth Judicial Dist. in 
and for Pondera County, 151 P.2d 
1002—Pincus v. Pincus* Estate, 26 
P.2d 986, 95 Mont. 57'5—State ex 
rel. King v. District Court of 
Eleventh Judicial Dist., 26 P.2d 
966, 95 Mont. 400—Rowan v. Ga¬ 
zette Printing Co., 220 P. 1104, 69 
Mont 170. 

Okl.—Ingram v. State, 3 P.2d 743, 51 
Okl.Cr, 270, 

Or.—Carlson v. Slusher, 13 P.2d 334, 
140 Or. 699. 

Tex.—Koll V. State, 157 S.W.2d 377, 
143 Tex,Cr. 104—Grogan v. Robin¬ 
son, Civ.App., 8 S.W.2d 671, error 
refused—Wells v. Arledge, Civ. 
App,, 259 S.W. 991. 

Wis.—Wisconsin Co-operative Milk 
Pool V. Saylesville Cheese Mfg. Co., 
263 N.W. 197, 219 Wis. 360. 

Wyo.—^Washakie Livestock Loan Co. 

V. Meigh, 33 P,2d 922, 47 Wyo. 161. 
33 C.J. p 1021 note 16. 

AccTised’s affidavit of prejudice 
against judge did not divest court 
of jurisdiction of subject matter or 
person of accused, but merely affect¬ 
ed power of judge against whom affi¬ 
davit was directed to proceed fur¬ 
ther.—Carroll v. Zerbst, C.C.A.Kan., 
76 F.2d 961. 

Bill of exceptions 

(1) Under some statutes a judge 
may not settle a bill of exceptions 
after he is disqualified to act.—State 
ex rel. Stefonick v. District Court, 
Fifth Judicial Dist., Beaverhead 
County, Mont., 167 P.2d 96. 

(2) Under such statutes presenta¬ 
tion of bill of exceptions to such 
judge and settlement thereof by him 
were nullities and could not waive 
the disqualification or revest such 
judge with jurisdiction.—State ex 
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rel. Stefonick v. District Court, Fifth 
Judicial Dist, Beaverhead County, 
supra. 

(3) However, under some stat¬ 
utes if a disqualified judge deter¬ 
mines that an affidavit of disqualifi¬ 
cation is ineffectual, and he proceeds 
to try the case, he has authority to 
certify a bill of exceptions for re¬ 
view.—Ex parte Glasgow, D.C.Ga,, 
195 F. 780. 

(4) Settlement of bill by judge 
disqualified by interest see Appeal 
and Error § 843 c (3). 

Disqualified judge held without juris- 
diction 

(1) To approve an appeal bond.— 
Koll V. State, 157 S.W'.2d 377, 143 
Tex.Cr. 104. 

(2) To determine inability to give 
security for appeal costs.—Wells v. 
Arledge, Tex.Civ.App., 259 S.W, 991. 

(3) To entertain motion to dis¬ 
miss.—Weer V. State, 36 N.E.2d 787, 
219 Ind. 217, rehearing denied 37 N. 
E.2d 537, 219 Ind. 217. 

(4) To make an order permitting 
the filing of an amended petition dis¬ 
missing the judge’s relatives.—Milan 
V. Williams, 24 S.W.2d 391, 119 Tex. 

I 60—Reeves v. State, 267 S.W. 666. 

114 Tex. 296. 

(•5) To order an arrest for con¬ 
tempt.—State V. Mart, 295 P. 459„ 
135 Or. 603. 

(6) To order a change of venue^ 
Mo.—State v. Bailey, 126 S.W.2d 224,. 

344 Mo. 322. 

Tex.—Koll V. State, 157 S.W.2d 377,. 
143 Tex.Cr. 104. 

(7) To preside over the drawing- 
of the venire or the selecting of the* 
jury. 

Okl.—Dickson v. State, 94 P.2d 258,. 

67 Okl.Cr. 365. 

Tex.—Koll V. State, supra. 

Stay of execution 
Action on petition for stay of exe¬ 
cution pending determination inter¬ 
vening sanity proceeding has been 
held not to be an “action or proceed¬ 
ing” within statute requiring change- 
Df judge for prejudice.—State v. Su- 
perior Court for Grays Harbor Coun— 
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judge or to make the proper transfer of the case 
in accordance with the law, 22 and to exercise such 
other powers as are expressly reserved by the stat¬ 
utes to a disqualified judge.23 The filing of an 
affidavit of bias and prejudice against the trial 
judge after the issuance of a temporary restraining 
order without notice, too late to permit substitu¬ 
tion of another judge within the life of the re¬ 
straining order, has been held to justify the exten¬ 
sion by the judge of such order.24 


As a general rule, disqualification of a judge re¬ 
lates only to judicial acts or to acts which call for 
the exercise of a judicial discretion,25 and does not 
prevent the judge from performing, or necessarily 
render invalid, mere formal preliminary or minis¬ 
terial acts.26 Thus he may act, sometimes because 
of express provision of the statute, on matters not 
requiring discretion,27 or on such routine matters 
incident to the disposition of the case as do not 
affect the merits of the case,28 such as, for instance. 


ty, 245 P. 929, 139 Wash. 125, 49 A. 
L.R. 801. 

Toluntary and involtmtaxy dis<iiial- 
ificatioix compared 
Voluntary disqualification of a 
judge by calling in judge from an¬ 
other district to try a case does not 
differ materially from disqualifica¬ 
tion of judge by affidavit of preju¬ 
dice as respects jurisdiction of dis¬ 
qualified judge in the premises.— 
State ex rel. Moser v. District Court 
of Ninth Judicial DIst. in and for 
Pondera County, Mont., 151 P.2d 
1002. 

22. Ariz.—Ex parte Speakman, 257 

P. 986, 32 Ariz. 307. 66 AL.R. 169 
—In re Lewkowitz, 257 P. 9S9, 32 
Ariz. 317—Stephens v. Stephens, 
152 P. 164. 17 Ariz. 30-8. 

Fla.—Kells v. Davidson, 136 So. 450, 
102 Fla. 684. 

Ga.—Edwards v. Gabrels, 148 S.E. 
913, 168 Ga. 738. 

Idaho.—“Price v. Featherstone, 130 P. 
2d 853, 64 Idaho 312, 143 AL.R. 
407. 

Ky.—Dotson v. Burchett, 190 S.W.2d 
697, 301 Ky. 28. 

La.—Jones v. Cunningham, 102 So. 
309, 157 La. 208. 

Mo.—State ex rel. Nickerson v. Rose, 
175 S.W.2d 768, 351 Mo. 1198— 
State V. Rosegrant, 93 S.W.2d 961, 
338 Mo. 1153—State ex rel. Banks 
V. Price, 70 S.W.2d 130, 228 Mo. 
App. 530. 

Mont.—State ex rel. Stefonick v. 
District Court, Fifth Judicial Dist., 
Beaverhead County, 157 P.2d 96— 
State ex rel. Moser v. District 
Court of Ninth Judicial Dist. in 
and for Pondera County, 151 P.2d 
1002—Pincus v. Pincus’ Estate, 26 
P.2d 986, 95 Mont 376—Rowan v. 
Gazette Printing Co., 220 P. 1104, 
69 Mont 170. 

Okl.—Smith v. Bogart, 107 P.2d 173, 
188 Okl. 176. 

Or.—In re Roedler’s Estate, 222 P. 
301, 110 Or. 147. 

Wis.—Wisconsin Co-operative Milk 
Pool v. Saylesville Cheese Mfg. 
Co., 263 N.W. 197, 219 Wis. 350. 
Wyo.—^Washakie Livestock Loan Co. 

V. Meigh, 33 P.2d 922, 47 Wyo. 161. 
3'3 C.J. p 1021 note 17. 

3>i8cretioii 

Under some statutes on the filing 
of an affidavit of prejudice the judge 


has a discretion either to call into 
the district another judge who is not 
disqualified to try the case or to 
transfer the case to another county 
for trial.—Cox v. Dixie Power Co., 
269 P. 1000, 72 Utah 236. 

Effect of retraiisfer 

IVhere special judge appointed to 
try criminal case granted change of 
venue on ground of bias, jurisdiction 
was revested in regular judge who 
had theretofore transferred the case 
on the same ground, such jurisdic¬ 
tion being limited, however, to the 
appointment of another special judge 
in accordance with the statute.— 
Gears v. State, 180 N.E. 592, *203 Ind. 
400. 

Cause transferable 

In action by decedent’s children to 
remove administrators, wherein ad¬ 
ministrators filed affidavit disquali¬ 
fying the probate judge, probate 
court was without authority to 
transfer daughter’s application for 
letters of administration to the cir^ 
cuit court.—State ex rel. Smith v. 
Hull, 152 S.W.2d 106, 348 Mo. 48, 
transferred 147 S.W.2d 214. 

23. Mont.—State ex rel. Moser v. 
District Court of Ninth Judicial 
Dist. in and for Pondera County, 
151 P.2d 1002. 

24. U.S.—Benedict v. Seiberling, D. 
aOhio, 17 F.2d 831. 

25. U.S.—Clarke v. Chicago, B. & 

Q. R. Co., C.C.AWyo., 62 P.2d 440, 
certiorari denied 54 S.Ct. 49, three 
cases, 290 U.S. 629, 78 L.Ed. 548. 

Tex.—Koll V. State, 157 S.W.2d 377, 
143 Tex.Cr. 104—^Wallace v. State, 
138 S.W.2d 116, 138 Tex.Cr. 625. 

26. U.S.—In re Fox West Coast 
Theatres, D.C.CaL, 26 F.Supp. 250, 
affirmed, C.C.A, 88 F.2d 212, cer¬ 
tiorari denied Tally v. Fox Film 
Corporation, 57 S.Ct. 944, 301 U.S. 
710, 81 L.Ed. 1363, rehearing de¬ 
nied 58 S.Ct 7, 30*2 U.S. 772, 82 L. 
Ed. 698—^Borough of Hasbrouck 
Heights, N. J., v. Agrios, D.C.N. 
J., 10 F.Supp. 371. 

Ala.—Luther v. Luther, 100 So. 497, 
211 Ala. 352. 

Ark.-Ladd v. Stubblefield. Ill S.W. 

2d 555, 195 Ark. 261. 

Ky.—^Dotson v. Burchett, 190 S.W. 
2d 697, 301 Ky. 28. 

1106 


N.M.—State ex rel. Lebeck v. Chavez, 
113 P.2d 179, 45 N.M. 161. 

Or.— Corpus Juris cited ia Clatsop 
County V. Taylor, 119 P.2d 285, 289, 
167 Or. 563. 

Tex.—Koll v. State, 167 S.W.2d 377, 
143 Tex.Cr. 104—^Wallace v. State, 
13S S.W.2d 116, 138 Tex.Cr. 626. 

33 C.J. p 1022 note 45. 

Allowance of voluntary petition in 
bankruptcy 

U.S.—In re Fox West Coast Thea¬ 
tres, D.C.Cal., 25 F.Supp. 250, af¬ 
firmed, C.C.A, 88 F.2d 212, certio¬ 
rari denied Tally v. Fox Film Cor¬ 
poration, 57 S.Ct 944, 301 U.S. 710, 
81 L.Ed. 1363, rehearing denied 58 
S.Ct 7. 302 U.S. 772, 82 L.Ed. 598. 
Requiring statement of facts from 
reporter 

Tex.—Wallace v. State, 138 S.W.2d 
116, 138 Tex.Cr. 6*25. 

27, U.S.—Clarke v. Chicago B. & Q. 

R. Co., C.C.AWyo., 62 P.2d 440, 
certiorari denied 64 S.Ct. 49, three 
cases, 290 U.S. 629, 78 L.Ed. 648. 

Mo.—State ex rel. Browning v. Kel¬ 
ly, 274 S.W. 731, 309 Mo. 465. 

33 C.J. p 1021 note 19, p 1022 note 45. 

28, Mo.—State ex rel. Nickerson v. 
Rose, 175 S.W.2d 768, 351 Mo. 1198. 

Okl.—Smith v. Bogart 107 P.2d 173, 
188 Okl. 176. 

Or.—Clatsop County v. Taylor, 119 P. 
2d 285, 167 Or. 563—Lovell v. 
Potts, 207 P. 1006, 226 P. 1111, 112 
Or. 538—Sprague v. City of As¬ 
toria, 204 P. 956, 106 Or. 253, mo¬ 
tion denied 206 P. 849, 106 Or. 253. 
Tex.—Gilbreth v. State, 63 S.W.2d 
660, 124 Tex.Cr. 465. 

Receipt of indictment 
Mo.—State v. Millsap, 276 S.W. 625, 
310 Mo. 600—State v. Goddard, 62 

S. W. 697, 162 Mo. 198. 

Order of dismissal before trial 

Am order of dismissal before any 
evidence was taken in the case was 
held not a final judgment or a deci¬ 
sion on the merits, and could be 
made by the disqualified judge as a 
judge of the court having jurisdic¬ 
tion of the case.—^In re Pate, Mo. 
App., 107 S.W.2d 157. 

Calling special term 
Judge’s disqualification to try a 
case did not disqualify him to call 
the special term of court at which 
I it was tried.—^U. S. Fidelity & Guar- 
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the arrangement of the calendar,^9 setting the case 
for trial,and the regulation of the order of busi- 
ness.51 

Disqualification from presiding over a particular 
case does not disqualify the judge from otherwise 
holding the part of term which is occupied by the 
trial of such case and disposing of other business 
pending on the docket.32 A judge who disqualifies 
himself in a criminal prosecution because of rela¬ 
tionship is qualified to hear a contempt proceeding 
against the person accused in the criminal case, 
based on accused’s statements regarding such 
judge.33 

A decree rendered by a disqualified judge can¬ 
not be avoided by his successor, if he is likewise 
disqualified.34 The disqualification of the regular 
judge does not affect the qualification of another 
judge with whom he temporarily exchanges circuits 
by agreement in accordance with constitutional au- 

thority.35 

Disqualification in part, A judge has been held 
to be not disqualified beyond the point of his inter¬ 
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est in a case, and it has bees held that he may 
properly refer a single question in which he is in¬ 
terested to another tribunal and retain jurisdiction 
of the main cause.39 Disqualification, however, may 
go to the entire action or proceeding although the 
aflSdavit of bias or prejudice referred only to a mo¬ 
tion therein.37 The fact that a judge is disqualified 
by prejudice in the matter of a probate of a will 
does not disqualify him to determine other questions 
in the administration of the estate.^^ 

b. Disposition of Case 

A case brought before a disqualified Judge should not 
be dismissed, but should be transferred to another court 
or Judge. 

A suit or proceeding brought before a disqualified 
judge should not be dismissed.^® The law, which 
prescribes the disposition that is to be made of the 
case or proceeding, or the course to be pursued, 
when a judge is found to be disqualified to hear or 
try it may and must be followed.*^® In accordance 
with the governing statute, the cause should be 
transferred to another court,or should be trans¬ 
ferred to another judge,^^ or, under certain circum- 


anty Co. v. Henderson County, Tex, 
Civ.App.. 253 S.W. 835. affirmed 276 
S.W. 203, In which motion for re¬ 
hearing is overruled, Com.App,, 276 
S.W. 1119. 

29- Mont.—State ex rel. Stefonick v. 
District Court, Fifth Judicial Dist., 
Beaverhead County, 157 P.2d 96— 
State ex rel, Moser v. District 
Court of Ninth Judicial Dist. in 
and for Pondera County, 151 P.2d 
1002—^Pincus v. Pincus’ Estate, 26 
P.2d 986, 95 Mont. 375—^Rowan v. 
Gazette Printing Co., 220 P. 1104, 
69 Mont. 170. 

33 C.J. p 1021 note 20. 

30. Tex.—Gilbreth v. State, 63 S, 
W.2d 560, 124 Tex.Cr. 465. 
SaxLotloulng of petition and setting* 

it for hearing before another judge 
was held not void.—Edwards v. Ga- 
brels, 148 S.E. 913, 168 Ga. 738. 

31. Mont.—State ex rel. Stefonick v. 
District Court, Fifth Judicial Dist., 
Be’averhead County, 157 P.2d 96—‘ 
State ex rel. Moser v. District 
Court of Ninth Judicial Dist. in 
and for Pondera County, 151 P.2d 
1002—^Pincus v. Pincus* Estate, 26 
P.2d 986, 95 Mont. 375—Rowan v. 
Gazette Printing Co., 220 P. 1104, 
69 Mont. 170. 

3‘3 C.J. p 1021 note 21. 

32. Mo.—State ex rel. Dunlap v. 
Higbee, 43 S.W.2d 825, 328 Mo. 
10 - 66 . 

Authority of special judge while reg¬ 
ular judge holds court see infra § 
105. 

Fact that special Judge was trying 
case which regular judge was dis¬ 


qualified from trying did not prevent 
regular judge from presiding in an¬ 
other case at the same time.—Dod- 
rill V. Jenkins, Tex.Civ.App., 40 S.W. 
2d 981. 

33. Ga.—Cobb v. State, 2 S.E.2d 116, 
59 Ga.App. 695, answers to certified 
questions conformed to 200 S.E. 
796, 187 Ga. 448, 121 A.L.R. 210. 

34. N.Y.—In re Hancock, 91 N.Y. 
284. 

35. Ark.—^Evans v. State, 2*2 S.W. 
1026, 58 Ark. 47. 

36. U.S.—^Middletown Nat. Bank v. 
Toledo, A. A. & N. M. R. Co., C.C. 
N.Y., 105 F. 547. 

Ill.—Graham v. People, 111 Ill. 253. 

37. Mont—State ex rel. Stefonick v. 
District Court, Fifth Judicial Dist, 
Beaverhead County, 157 P.2d 96. 

38. Okl.—State v. Johnson, 139 P. 
699, 40 Okl. 511. 

39. Ohio.—Rawson v. Boughton, 5 
Ohio 328. 

Tex.—Smith v. Hardin, 3 S.W. 453, 
68 Tex. 120. 

40. XJ.S.—^Nations v. U, S., C.C.A. 
Mo., 14 P.2d 507,' certiorari denied 
47 S.Ct 243, 273 U.S. 735, 71 JL.Ed. 
866 . 

Ariz.—In re Monaghan’s Estate, 137 
P.2d 390, 60 Ariz. 346. 

Ind,—Gears v. State, 180 N.K 592, 
203 Ind. 400. 

Mo.—State ex rel. Nickerson v. Rose, 
175 S,W.2d 768, 351 Mo. 1198— 
State V. Pierson, 123 S.W.2d 149, 
343 Mo. 841—^State ex rel. Banks 
V. Price, 70 S.W.2d IZ^, 228 Mo. 
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530—State ex rel. Garvey v. Buck¬ 
ner, 272 S.W. 940, 308 Mo. 390. 

33 C.J. p 1021 note 29. 

Statute held to be repealed by im¬ 
plication by a subsequent statute.— 
Storrs V. Storrs, 170 So. 728. 126 Fla, 
213—Sapp V. McConnon & Co., 169 
So. 622, 124 Fla. 879. 

41. Mo.—State V. Rosegrant, 93 S. 
W.2d 961, 338 Mo. 1153—State ex 
rel. Garvey v. Buckner, 272 S.W. 
940, 308 Mo. 390. 

33 C.J. p 1021 note 31. 

42. U.S.—Nations v. U. S., C.C.A. 
Mo., 14 F.2d 507, certiorari denied 
47 S.Ct. 243, 273 U.S. 735, 71 L.Ed. 
866 . 

Ariz.—In re Monaghan’s Estate, 137 
P.2d 390, 60 Ariz. 346—Estate of 
Sears. 91 P.2d 874, 54 Ariz. 52. 

Mo.—State v. Pierson, 123 S.W.'2d 
149, 343 Mo. 841—State ex rel. 
Banks v. Price, 70 S.W.2d 130, 228 
Mo.App. 530. 

Pa.—Commonwealth v. White, 29 A. 
283, 161 Pa. 576. 

Duty of Judge 

Where affidavit of prejudice and 
motion for change of judges was 
filed, thus disqualifying judge, it was 
his duty to designate another as soon 
as he could find one who would con¬ 
sent to try case.—State v. Superior 
Court for Lewis County, 230 P. 164, 
131 Wash. 448. 

Presiding judge properly ordered 
trial to proceed before another judge, 
after trial judge consented to retire 
on objection on ground of bias and 
prejudice.—^People v. Hickman, 268 
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stances, another judge should be called hav¬ 
ing been selected in the manner provided by law.-*^ 
It is proper to refuse to transfer the case to the ap¬ 
pellate court of another department, when the stat¬ 
ute permits the calling in of judges from such de- 
partment.^5 Where a judge who is called in grants 
a change of venue to another circuit, and the indict¬ 
ment is there nol pressed, on the finding of a new 
indictment in the county of original jurisdiction, 
the judge therein is not obliged to call in the same 
judge.^® 

The mode and manner of selecting a special or 
substitute judge is considered infra §§ 101, 102. 
The right to a change of venue on the ground that 
a judge is disqualified is discussed in the CJ.S. 
title Venue § 142, also 67 CJ. p 151 note 26-p 156 
note 97. 

Bringing suit in another court Where the judge 
of one court is disqualified, a suit or proceeding is 
properly brought in another court having jurisdic¬ 
tion, ^7 without any previous designation by the 
disqualified judge.'^® Under such circumstances it 
has been held that the existence of the disqualifica¬ 


tion must be made plainly to appear,^9 but that a 
complaint need not set forth the fact of disqualifi¬ 
cation.®® 

c. Effect on Official Acts 

(1) In general 

(2) Acts as void or voidable 

(1) In General 

Judicial acts in a cause by a disqualified Judge in¬ 
volving the exercise of discretion constitute an error or 
irregularity subject to direct attack. 

When a judge is disqualified, his judicial act in 
the premises, involving the exercise of discretion, is 
an error or irregularity,®^ impeachable by direct 
attack,®^ as by seasonable motion in the tribimal it¬ 
self,®® or as error on review.®^ 

Cured by approval of qualified j'udge. It has been 
held that the subsequent approval or ratification by 
the qualified judge of the invalid acts of the dis¬ 
qualified judge has the effect of relieving the case 
of any objection to the proceedings based on the 
ground of the disqualification of the regular 
judge.®® An order of a judge made prior to his 


P. a09, 204 CaL 470, appeal denied 
2T0 P. 1117, 204 Cal. 470. 

43. Ariz.—In re Monaghan's Estate, 
137 P.2d 390. 60 Ariz. 346—Estate 
of Sears, 91 P.'2d 874, 54 Ariz. 52. 

Mont—Rowan v. Gazette Printing 
Co., 220 P. 1104, 69 Mont 170. 

33 C.J. p 1021 note 33. 

Validity of statute 
Act establishing county criminal 
court was held not invalid because 
authorizing judge, in case of disqual¬ 
ification, to call in judge of superior 
or city court—Jordan v. State, 159 
S.E. 235, 172 Ga. 857. 

44. La.—State v. Judges Ninth & 
Seventeenth Judicial Dists,, 29 La. 
Ann. 785. 

Mo.—State v. Bacon, 18 S.W. 19, 107 
Mo. -627. 

45. N.T.—In re Broadway Widen¬ 
ing. 63 Barb. 572. 

40, Mo.—^State v. Goddard, 62 S.W. 
697, 162 Mo. 198. 

47. Ala.—^Hooks v. Barnett 38 Ala. 
607. 

Ind.—^Pavy v. Ramsey, 14 Ind, 5. 
48 l Ga.—Galloway v. Mitchell Coun¬ 
ty Electric Membership Corpora¬ 
tion. 9 aB.2d 903, 190 Ga. 428— 
Glover v. Morris, 5t) S.B. 956, 122 
Ga. 768. 

4d. Initiative of plaintiff 
Judge may act merely on the ini¬ 
tiative of plaintiff, where the dis¬ 
qualification exists and is made 
plainly to appear.—Galloway v. 
Mitchell County Electric Member¬ 
ship Corporation, 9 S.E.2d 903, 190 
Ga. 428. 


50. Ala.—^Hooks v. Barnett 38 Ala. 
607. 

51. Ga.—^E^ulkner v. Walker, 137 S. 
E. 909, 36 GaApp. 636. 

Ky.—Dotson v. Burchett 190 S.W. 

2d 697, 301 Ky. 28. 

N.M.— Corpus Juris cited in Kava- 
naugh V. Delgado, 290 P. 798, 800, 
35 N.M. 141. 

Or.—State v. Dobson, 241 P. 383, 116 
Or. 459. 

33 C.J. p 1022 note 42. 

Effect of disqualification on: 
Judgment see the C.J.S. title 
Judgments | 15, also 33 C.J. p 
1071 note 8-p 1072 note 21. 
Ministerial acts see supra § 97 a. 

52. Ga.—^Faulkner v. Walker, 137 S. 
E. 909, 36 Ga.App. 636—^Marks v. 
Smith, 60 S.E. 1016, 4 Ga.App. 129. 

53. Ga,—Smith v. Queen Ins. Co. of 
America, 15*3 S.E. 785, 41 GsuApp. 
587. 

33 C.J. p 1022 note 43. 

54. TJ.S.—^In re Pox West Coast 
Theatres, D.C.CaL, 25 P.Supp. 250, 
affirmed, C.C.A., 88 P.2d 212, cer¬ 
tiorari denied Tally v. Pox Film 
Corporation, 57 S.Ct 944, 301 U.S. 
710, 81 L.Ed. 1363, rehearing de¬ 
nied 58 S.Ct 7, 302 U.S. 772, 82 L. 
Ed. 598. 

Ky.—^Dotson v. Burchett 190 S.W.2d 
697, 301 Ky. 28. 

3*3 C.J. p 1022 note 44. 

Order made pendin^r determination 
of qualification 

Cal.—^Krebs v. Los Angeles Ry./Cor- 
I poration, 61 P.2d 931, 7 Cal.2d 549. 
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55. U.S.—Walker v. Wilkinson, C.C. 
A.Tex., 3 F.2d 867, certiorari de¬ 
nied Walker v. Wilkinson, 45 S. 
Ct 636, 268 U.S. 701, 69 L.Ed. 1165. 
Pla.—Caples v. Taliaferro, 200 So. 
378, 146 Pla. 122. 

Or.—Corpus Juris cited in Clatsop 
County V. Taylor, 119 P.2d 28’5, 289, 
167 Or. 563. 

Tex.—Comstock v. Lomax, Civ.App., 
135 S.W. 185. 

Power to ratify 

Judge, in suit to set aside guard¬ 
ian’s deed conveying wards’ interest 
in land, was held to have power to 
ratify, more than two years after 
disabilities of wards had been re¬ 
moved by marriage, previous orders 
made by disqualified judge within 
two-year period.—^Younger v. McCoy, 
Tex.Civ.App., 53 S.W.2d 165, error 
dismissed. 

Acts of commissioner 

The invalidity of disqualified 
judge’s orders in insurance commis- 
j sioner’s rehabilitation proceeding 
against insolvent life, health, and 
accident Insurance company did not 
invalidate commissioner’s acts pur¬ 
suant to such orders where his acts 
were subsequently ratified by valid 
orders of another judge.—Carpenter 
V. Pacific Mut. Life Ins. Co. of Cali¬ 
fornia, 74 P.2d 761, 10 Cal.2d 307, 
certiorari denied for diminution of 
record 59 S.Ct. 61, 305 U.S. 562, 83 
L.Ed. ‘354, affirmed 69 S.Ct 170, 305 
U.S. 297, 83 L.Ed. 182, rehearing de¬ 
nied 69 S.Ct 355, 30*5 U.S. 675, 83 
L.Bd. 437. ' 
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disqualification is in effect set aside by a similar 
order made by the new judge to whom the case 
is submitted after the original judge has stepped 
out of the case.56 

(2) Acts as Void or Voidable 

Whether an act of a disqualified Judge is void or 
voidable depends primarily on the language of the con¬ 
stitution or statute prescribing the disqualification. If 
the right to object to a disqualified judge is a personal 
privilege of the litigant, or if his disqualification may be 
waived, it has generally been held that the acts of a 
disqualified judge are merely voidable. 

While the judicial act of a disqualified judge is 
an error subject to vacation or reversal, it has gen¬ 
erally been held that at common law such act is 
merely voidable^^ but not void,®^ and that such an 
error does not affect the judge’s jurisdiction^^ or 
render his acts subject to collateral attack.60 Since, 
however, the disqualifications of judges are mostly 
the creatures of statute, whether the act of a dis¬ 
qualified judge under the provision declaring him 


disqualified is void or voidable depends on the lan¬ 
guage of the statute or the nature of the disqualifi¬ 
cation thereunder; some statutes are considered 
merely as declaratory of the common law.®i If 
the right to object to a disqualified judge is a per¬ 
sonal privilege of the litigant, or his disqualifica¬ 
tion may be waived, it has generally been held that 
his act is voidable but not void,®2 and that it is not 
subject to collateral attack.^3 This rule has been 
applied in cases where the disqualification arose 
from interest,64 from relationship,65 from having 
been counsel,66 or from having presided at a former 
trial.67 

On the other hand, if the disqualification is of 
a nature that cannot be waived, or is considered 
as founded in public policy, the act of a disquali¬ 
fied judge is absolutely void;6S and this is also 
true w’here the constitution or statute creating the 
disqualification by mandatory provision prohibits 
the judge from acting.69 If the act is considered 


56. Ga.—Garrison v. Marietta Trust 
& Banking Co., 118 S.B. 48. 155 Ga. 
562. 

67. U.S.— Corpus Juris cited in 
Owens V. Dancy, C.C.A.Okl., 36 P. 
2d 882, 884, certiorari denied 50 S. 
Ct, 351, 281 U.S. 746, 74 L.Ed. 1158. 
Pla.— Corpus Juris cited in Dickin¬ 
son V. Raichl, 163 So. 217, 219, 120 
Fla. 907. 

33 C.J. p 1022 note 48. 

58. Ky.—Dotson v. Burchett, 190 S. 
W.2d 697, 301 Ky. 28. 

33 C.J. p 1022 note 49. 

59. U.S.—Corpus Juris cited in 
Owens V. Dancy, C.C.A.Okl., 36 P. 
2d 882, 884, certiorari denied 50 S. 
Ct. 351, 281 U.S. 746, 74 L.Ed. 1158. 

Ky.—^Dotson v. Burchett, 190 S.W.2d 
697, 301 Ky. 28. 

33 C.J. p 1022 note 50. 

In absence of statute, jurisdiction 
is not withheld from a disqualified 
judge.—In re Fox West Coast Thea¬ 
tres, D.C.Cal., 25 P.Supp. 250, af¬ 
firmed, C.C.A., 88 F.2d 212, certiorari 
denied Tally v. Fox Film Corpora¬ 
tion, 57 S.Ct. 944, 301 U.S. 710, 81 
L.Ed. 1363, rehearing denied 58 S.Ct. 
7. 302 U.S. 772, 82 L.Ed. 598. 

Loss of jurisdiction on establishment 
of disqualification see supra § 97 a. 

60. U.S.— Corpus Juris cited in 

Owens V. Dancy, C.C.A.Okl., 36 P. 
2d 882, 884, certiorari denied 50 
S.Ct. 351, 281 U.S. 748, 74 L.Ed. 
1158. 

Fla.— ^Corpus Juris cited in Dickin¬ 
son V. Raichl, 163 So. 217, 219, 120 
Pla. 907. 

33 C.J. p 1022 note 51. 

61. Ariz.—Conkling v. Crosby, 239 
P. 506, 29 Ariz. 60—Allan v. Allan, 
185 P. 539, 21 Ariz. 70. 


62. U.S.—Borough of Hasbrouck , 
Heights, N. J., v. Agrios, D.C.N.J., 
10 P.Supp. 371. 

Ga.—Corpus Juris cited in Wood v. 
Clarke, 4 S.E.2d 659, 660, 188 Ga. 
697, 124 A.L.R. 1077—Robertson 

V. Orr, 122 S.B. 781, 158 Ga. 34. 
Mont.—In re Rohkramer's Estate, 
131 P.2d 967. 113 Mont. 545. 

N.M.—Corpus Juris cited in Kava- 
naugh V. Delgado, 290 P. 798, 800, 
35 N.M. 141. 

33 C.J. p 1023 note 57. 

63. Ga.—Wood V. Clarke, 4 S.B.2d 
659, 188 Ga. 697, 124 A.D.R. 1077. 

64. U.S.—In re Fox West Coast 
Theatres, D.C.Cal., 25 P.Supp. 250, 
affirmed, C.C.A., 88 P.2d 212, cer¬ 
tiorari denied Tally v. Pox Film 
Corporation, 57 S.Ct. 944, 301 U.S. 
710, 81 L.Ed. 1363, rehearing denied 
58 S.Ct. 7, 302 U.S. 772, 82 D.Ed. 
598. 

33 C.J. p 1023 note 58. 

65. N.M.—Kavanaugh v. Delgado, 
290 P. 798, 35 N.M. 141. 

33 C.J. p 1023 note 59. 

66. U.S.—Borough of Hasbrouck' 

Heights, N. J., v. Agrios, D.C.N.J., 
10 P.Supp. 371. 

Ga.—Wood y. Clarke, 4 S.E.2d 659, 
188 Ga. 697, 124 A.L.R. 1077. 

33 aJ. p 1023 note 60. 

Probate judge 

It is improper for a probate judge 
to act as agent or attorney of any 
person interested in the estate being 
administered before him, but this, it 
has been held, will not oust him of 
jurisdiction and render his acts void, 
even where forbidden by statute.— 
In re Cottle, 5 Pick., Mass., 483. 
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67. Conn.—State v. Hartley, 52 A. 
615, 75 Conn. 104. 

66. N.Y.—Loeb v. Nassau Electric 

R. Co., 267 N.T.S. 839, 240 App. 
Div. 912—^People ex rel. Union Bag 
& Paper Corporation v. Gilbert, 256 
N.Y.S. 442, 143 Misc. 287, affirmed 
260 N.Y.S. 939, 236 App.Div. 873. 

33 C.J. p 1023 note 64. 

69. Ark.—Ladd v. Stubblefield, 111 

S. W.2d 555, 195 Ark. 261. 

Cal.—Giometti v. Etienne, 28 P.2d 
913, 219 Cal. 687. 

Fla,—Broward County Port Author¬ 
ity V. Ake, 150 So. 274, 111 Pla. 
132—State ex rel. Central Farmers* 
Trust Co. V. Chillingworth, 143 So. 
294, 107 Pla. 747—^Hogan v. State, 
104 So. 598, 89 Pla. 388-~Sewell v. 
Huffstetler, 93 So. 162, 83 Pla. 629. 
Mont—Corpus Juris cited in Gaer 
V. Bank of Baker, 107 P.2d 877, 879, 
111 Mont 204—State v. District 
Court of Second Judicial Dist in 
and for Silver Bow County, 272 P. 
553, 83 Mont 377. 

S.D.—State v. CJircuit Court of Sev¬ 
enth Judicial Circuit Within and 
For Pennington County, 246 N.W. 
638, 61 S.D. 154. 

Tex.—^Postal Mut. Indemnity Co. v. 
Ellis, 169 S.W.2d 482, 140 Tex. 570 
—Reeves v. State, 267 S.W. 666, 
114 Tex, 296—^Lindsley v. Lindsley, 
Civ.App., 152 S.W.2d 415, reversed 
on other grounds 163 S.W.2d 633, 
139 Tex. 512—Younger v. McCoy. 
Civ.App., 53 S.W,2d 165, error dis¬ 
missed—^Weil V. Lewis, Civ.App., 
2 S.W.2d 566—King v. Wise, Civ. 
App., 1 S.W.2d 732—^Alsup v. 
Hawkeye Securities Fire Ins. Co., 
Civ.App., 283 S.W. 618—Woodland 
V. State, 178 S.W.2d 528, 147 Tex. 
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void it is subject to collateral attack and it is 
void notwithstanding an attempt to waive the dis¬ 
qualification'll or to confer jurisdiction by con¬ 
sent If the disqualification appears on the rec¬ 
ord, and there is no waiver of such disqualifica¬ 
tion as required by statute, the acts of such dis¬ 
qualified judge are void.'^^ In applying these rulesr 
the acts of a judge disqualified by interest,by 
relationship to the parties,^5 or by having been 
counsel^ have been held to be absolutely void. 

Under some statutes disqualification on the 
grounds of interest, relationship, or having acted 
as attorney, when established, voids all proceedings 
had before the judge, ^7 while disqualification for 
bias or prejudice, when established, affects only 
future proceedings.78 Disqualification for interest 
has also been held to render void acts of the judge 
with respect to parties who have not waived the 
objection, although such acts are binding on par¬ 
ties who have waived the objection.79 

<L Disqualification of One Member of Court 

In general the disqualification of a Judge of a court 
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composed of several members disqualifies him from act¬ 
ing in the case. 

Generally the disqualification of a judge of a 
court composed of several judges renders him in¬ 
capable of participating in the case.^o Where the 
statute involved absolutely prohibits a disqualified 
judge from sitting in the case, it has been held that 
if a disqualified member of a court composed of 
several judges participates in the hearing and de¬ 
termination it invalidates the decision,Si even 
though his presence was not required to constitute 
a quorumS2 and even though the ballot was such 
that the decision would have been the same had he 
not voted.SS There are cases, however, holding that 
the mere presence of, and participation by, a judge 
disqualified to act in a particular case does not 
necessarily invalidate the proceeding,S4 especially 
if his presence is not necessary to constitute a quor¬ 
um's or his vote would not determine the result.ss 
Some cases have held that, where a disqualified 
member may sit with the court to make a quorum, 
the decision is valid if he does not participate 

therein.27 


JUDGES 


Cr. 84—Ex parte Kelly, 10 S,W,2cl 
728. Ill Tex.Or. 54. 

33 C.J. p 1023 note 65. 

G-raait of leave to intervexie 
Tex.—^Webster v. South Texas Bank 
& Trust Co., Civ.App., 85 S.W.2d 
267, error dismissed. 

Sending jury back for further de- 
Uberatioa constitutes a Judicial act 
of discretion which is void, even 
though counsel agr«»ed that disqual¬ 
ified judge might receive verdict in 
trial judge’s absence and later that 
he might call jury in and discharge 
them.—King v. Wise, Tex-Civ.App., 1 
S.W.2d 732. 

70. Mich.—^Horton v. Howard, 44 IN'. 
W. 1112, 79 Mich. 642, 19 Am.S.R. 
198. 

Tex.—^Weil v. Lewis, Civ.App., 2 S. 
W.2d 566—Woodland v. State, 178 
S.W.2d 528, 147 Tex.Cr. 84. 

33 C.J. p 1023 note 66. 

71. Me.—Blaisdell v. Tork, 87 A. 
361, 110 Me. 500. 

Absence of objection 
The fact that no objections were 
filed to making of an order authoriz¬ 
ing administratrix to execute mort¬ 
gage to secure indebtedness to bank 
of which the judge who made the or¬ 
der was a stockholder, director, and 
vice president did not render making 
of the order a mere formal matter 
which judge could take care of even 
though he was disqualified, since the 


judge was required to be satisfied 
of truth of allegations of the peti¬ 
tion, and was required to determine 
amount to be borrowed and amount 
of property to be mortgaged and to 
protect all the heirs, even though no 
objection was presented.—Gaer v. 
Bank of Baker, 107 P.2d 877, 111 
I Mont. 204. 

72. Tex.—Woodland v. State, 178 S. 
W,2d 528, 147 Tex.Cr. 84—Gresham 

V. State, 56 S.W. 845, 43 Tex.Cr. 
466. 

33 C.J. p 1023 note 68. 

73. Neb.—Harrington v. Hayes 
County, 115 N.W. 773, 81 Neb. 231, 
129 Ain.S.R. 680. 

74. Mont.—Ck>xpus Juris cited ta 
Geer v. Bank of Baker, 107 P.2d 
877, 879, 111 Mont. 204. 

33 C.J. p 1023 note 72. 

75. Tex,—Postal Mut. Indemnity 
Co. V. Ellis, 169 S.W.2d 482, 140 
Tex. 570—Irons v. State, 152 S. 

W, 2d 369, 142 Tex.Cr. 227. 

76m Tenn.—Reams v. Kearns, 5 
Coldw. 217. 

77. Cal.—Wooley v. Superior Court 
in and for Stanislaus County, 66 
P.2d 680, 19 Qal.App.2d 611. 

TSi Cal.—^Wooley v. Superior Court 
in and for Stanislaus County, 66 
P.2d -680, 19 CaLApp.2d 611 . 

79- S.C.—^Llde v. Fidelity & Depos¬ 
it Co. of Maryland, 183 S.R 771, 
179 S.a 161. 


80. Wis.—Case v. Hoifman, 74 N.W. 
220, 100 Wis. 314. 

33 C.J. p 1023 note 75. 

81. Wis.—Case v. Hoffman, supra. 
33 C.J. p 1023 note 76. 

82. N.T.—Oakley v. Aspinwall, 8 N, 
T. 647. 

83. N.T.—Oakley v. Aspinwall, su¬ 
pra. 

33 C.J. p 1024 note 78. 

84. N.D.—State v, Kositzky, 166 N. 
W. 534, 38 N.D. 616, L.R.A.1918D 
237. 

OAcial disqualification 
Where disqualification of one of 
the supreme court justices was offi¬ 
cial and not personal, the uninten¬ 
tional and Inadvertent concurrence 
in majority opinions of the supreme 
court by the disqualified justice did 
not render void the supreme court's 
decree.—Caples v. Taliaferro, 200 So. 
378, 146 Fla. 122. 

85. N.D.—State v. Kositzky, 166 N. 
W. 534, 38 N.D. 616, L.R.A.1918D 
237. 

86- N.D.—State v. Kositzky, supra. 
33 C.J. p 1024 note 81. 

87- Utah.—^Nephi Irr. Co. v. Jen¬ 
kins, 32 P. 699, 8 Utah 452—Walk¬ 
er V. Rogan, 1 Wis. 597. 

Effect of disqualification of one 
member of court on powers of re¬ 
maining‘members see Courts § 183 
b. 
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§ 98. In General 

In the absence of constitutional or statutory author¬ 
ity, no person other than the judge duly chosen may 
perform the judicial functions of the court. 

Judicial power may be conferred on a court, as 
considered in Courts § 28, or on a personas only by 
authority of law; and, as considered supra § 45, 
it is the right of litigants to have their cases tried 
before the judge duly chosen to discharge the ju¬ 
dicial function of the court Hence, in the absence 
of authority of law, a judge cannot delegate his 
judicial power, as discussed supra § 45; nor can 
parties, by their consent, confer judicial authori¬ 
ty;^® nor will they be estopped, by their consent, 
from denying the jurisdiction.®0 


§ 99. Constitutional and Statutory Provisions 

Where permitted by constitutional or statutory pro¬ 
visions, a person other than the regular Judge may ex¬ 
ercise the judicial functions of his court. 

By virtue of constitutional or statutory provisions, 
a person other than the regular judge may exercise 
the judicial functions of his court®! whenever, as 
considered infra § 101, the grounds provided for by 
law exist. Whenever such person is authorized to 
act in place of the regular judge, the court is prop¬ 
erly constituted.®® The right of a party to the se¬ 
lection of a special or substitute judge may be 
waived.®® 

Only such persons may be selected as are desig¬ 
nated by the constitutional or statutory provi¬ 
sions.®^ By force of constitutional provisions, or 


S 8 . Ind.—State v. Branaman, 188 N. 
E. 653. 204 Ind. 238. 

Mo.—State ex rel. Allen v. Trimble, 
297 S.W. 378, 317 Mo. 751. 

Ohio.— Corpus Juris g.uoted in Dem- 
ereaux v. State, 172 N.E. 551, 552, 
35 Ohio App. 418. 

Tex.— Corpus Juris cited in Warner 
V. Buckley, Civ.App., 42 S.W. 2d j 
116, 117. i 

33 C.J. p 1024 note 86 . 

Extent and limits of power of judge , 
see supra § 46. 

"Substitute judge” or "special Judge" 
defined see supra § 2 . 

89, Ind.—State v. Branaman, 183 N. 
E. 653, 204 Ind. 238. 

3 g;y^ —Corpus Juris cited in Philpot 
V. Commonwealth, 42 S.W.2d 317, 
318, 240 Ky. 289. 

Mo.—State ex rel. Allen v. Trimble, 
297 S.W. 378, 317 Mo. 751—Sher¬ 
wood V. Steel, App., 293 S.W. 798. 

Tex.—Compere v. Girand, Civ.App., 
42 S.W.2d 278. 

Wash.—National Bank of Washing¬ 
ton, Coffman-Dobson Branch, v. 
McCrillis, 130 P.2d 901, 15 Wash. 
2d 345, 144 A.L.R. 1197. 

83 C.J. p 1024 note 90. 

Selection of special judges by agree¬ 
ment see infra § 101 e ( 2 ) (a). 

90. Ky.—^Philpot V. Commonwealth, 
42 S.W.2d 317, 240 Ky. 289. 

Mo.—State ex rel. Allen v. Trimble, 
297 S.W. 378, 317 Mo. 751. 

33 C.J. p 1024 note 91. 

91- Ark.—State v. Green, 175 S.W. 
2d 575, 206 Ark. 361. 

Cal.—Fay v. District Court of Ap¬ 
peal, Second Appellate Dist., Di¬ 
vision 2, 264 P. 896, 200 Cal. 522. 

Fla.—^In re Advisory Opinion to 
Governor, 14 So.2d 663, 153 Fla, 
344. 

Mo.—State ex rel. McGaughey v. 
Grayston, 163 S.W.2d 335, 349 Mo. 
700. 


N.D.—State v. Garrison, 276 N.W. 
693, 68 N.D. 71. 

Pa.—In re Crawford’s Estate, 160 A. 
585, 307 Pa. 102—In re Cliff’s Es¬ 
tate, Orph., 6 Monroe L.R. 57. 

S.C.—Winn v. Harby, 164 S.E. 434, 
166 S.C. 99. 

Tex.—Reynolds v. City of Alice, Civ. 

App., 150 S.W.2d 455. 

33 C.J. p 1024 note 95. 

Constitutional provisions as self-ex¬ 
ecuting see Constitutional Law § 
58. 

Change of venue see the C.J.S. title 
Venue §§ 126-219, also 67 C.J. P 
132 note 74 et seq. 

Judge acting in different courts see 
supra |§ 57-61. 

Transfer of causes see Courts §§ 
502-521. 

Statutes held valid 

(1) In general. 

Ind.—State ex rel. Spencer v. Baker, 
7 N.E.2d 984, 212 Ind. 44—State ex 
rel. 1625 E. Washington Realty 
Co. V. Markey, 7 N.E.2d 989, 212 
Ind. 59—State ex rel. Spencer v. 
Marion Circuit Court, 7 N.E.2d 993, 
212 Ind. 54. 

N.Y.—Schieffelin v. Goldsmith, 170 
j N.B. 905, 253 N.Y. 243, 68 A.L.R. 

I 1376. 

Ohio.—^Blanton v. Littrell, 62 N.E.2d 
589, 76 Ohio App. 228. 

Or.—^Holman v. Lutz, 284 P. 825, 
132 Or. 185. 

Tex.—Pierson v. State, Cr., 177 S.W. 
2d 975. 

(2) Statute providing for the ap¬ 
pointment of a temporary judge dur¬ 
ing election contest.—State v. Gra¬ 
ham, 30 S.W.2d 274, 161 Tenn. 657 
—Graham v. England, 288 S.W, 728, 
154 Tenn. 436. 

Statutes held invalid 
Ark.—State v. Green, 176 S.W.2d 675, 
206 Ark. 361. 


La.—Stewart v, Stanley, 5 So.2d 531, 
199 La. 146. 

Change in designated number of 
members of court is not authorized 
by constitutional amendment pro¬ 
viding for SLSsignment of justices 
to relieve congestion of calendars.— 
Fay V. District Court of Appeal, Sec¬ 
ond Appellate Dist., Division 2, 254 
P. 896, 200 Cal. 522. 

92. Ky.—Corpus Juris cited in Phil¬ 
pot V. Commonwealth, 42 S.W.2d 
317, 318, 240 Ky. 289. 

Tex,—Lindsley v. Lindsley, Civ.App., 
152 S.W.2d 415, reversed on other 
grounds 163 S.W.2d 633, 139 Tex. 
512. 

33 C.J. p 1024 note 97. 

93. U.S.—Rossi V. XJ. S.. C.C.A.C 0 I 0 ., 
16 F.2d 712, vacated in part on 
suggestion of the death of one of 
the persons accused 21 P.2d 747. 

Submission of cause 

Where defendant, with knowledge 
that municipal court was powerless 
to proceed legally because it was 
without a qualified judge through 
whom to act, voluntarily submitted 
his cause to the court which pro¬ 
posed to and did act through its reg¬ 
ular judge, any rights defendant 
might have had to a special judge 
were thereby waived.—Moore v. 
American Nat. Bank at Indianapolis, 
52 N.E.2d 613, 114 Ind.App. 551. 

94. U.S.—U. S. V. Gill, C.C.A.Va., 
292 F. 136. 

Ky.—Clapp V. Sandidge, 20 S.W.2d 
449, 230 Ky. 694—^Warren v. Se¬ 
curity Trust Co., 271 S.W. 1074, 
208 Ky. 787—Goodloe’s Ex’r v. 
Goodloe, 270 S.W. 790, 208 Ky. 
189. 

Mo.—City of Cape Girardeau v. 
Goehring, App., 12 S.W.2d 761. 
Commissioner of probate court in 
Los Angeles County may qualify to 
sit as judge pro tempore.—In re 


1111 



JUDGES 


48 C.J.S. 


§ 99 

statutofy pfdvisioiiS not inconsistent with constitu¬ 
tional inhibitions,®® a practicing attorney may be 
selected to act as a special judge.®® 

Construction and repeal of statutes. Matters re¬ 
lating to the construction®*^ and repeal®® of statutes 
relating to special and substitute judges are ordina¬ 
rily governed by the rules applicable to other stat¬ 
utes. Some statutes providing for the selection of 
special judges have been considered as remedial,®® 
to be liberally construed,^ with a view to promot¬ 
ing justice;® but on the theory that the judicial au¬ 
thority of a judge must be exercised by him in per¬ 
son, that he cannot delegate it, and that it is the 
right of litigants to have their cases tried before the 
judge duly chosen to discharge the judicial fimc- 
don of the court, as considered supra § 45, it has 
been held that, in determining whether or not liti¬ 
gants should be deprived of this right, statutes pro¬ 
viding for the selection of special judges should be 
strictly construed.® Some statutes relating to the 
selection of a member of the bar to try a given case 
are merely permissive and do not control the other 
provisions of the statutes.^ 

§ 100. Eligibility and Qualification 

Special or substitute Judges must have such quatifl- 


cations as are prescribed by constitutional and statutory 
provisions, and, when required by law, they must give 
bond and take the official oath. 

Special judges must possess such qualifications 
as are prescribed by law.® A special judge ordina¬ 
rily is required to have all the qualifications of the 
regular judge,® and conversely he is not required 
to have any others.*^ An attorney who has been 
consulted wuth a view to be retained in the case^ 
although not actually retained, should not be se¬ 
lected.® If a special judge is selected for the term, 
the fact that he is disqualified to act in a particular 
case does not disqualify him to act as judge for the 
term.® 

In the absence of a statutory requirement, a spe¬ 
cial judge need not be a resident of the judicial dis-^ 
trict to which he is appointed,^® and a constitution¬ 
al provision requiring the regular judge to be a- 
resident of the district does not prohibit the ap¬ 
pointment of a substitute judge from another dis- 
trict^i Where required by constitutional or statu¬ 
tory provisions, a person must be a qualified elec¬ 
tor in order to be eligible to act as a special judge,i®* 
but, in the absence of a statutory requirement, he 
need not be a registered voter.^® The fact that the 
appointee already holds some other public office does 
not necessarily disqualify him as special judge.^^ 


Marcus’ Estate, 58 P.2d 385, 14 Cal. 
App.2d 254. 

95. Wls.—Van Slyke v. Trempea¬ 
leau County Farmers’ Mut. Fire 
Ins. Co., 39 Wis. 390. 20 Am.R. 60. 

33 C.J* p 1024 note 3. 

96. Tex.—^Warner v. Buckley, Civ. 
App., 42 S.W.2d 116. 

33 C.J. p 1024 note 4. 

Attorney temporarily unable to prac¬ 
tice law 

Constitution and statute should 
not be so strictly construed and ap¬ 
plied as to disqualify one who has 
been duly licensed to practice law in 
circuit court, and whose license Is 
still in effect, from acting as special 
judge in circuit court, although he 
is temporarily unable to pursue his 
practice in such court because he 
holds another official position.—^Rlley 
V. Wilkinson, Ala., 23 So.2d 682. 

Acting Judge as attorney 

Duly elected, qualified, and acting 
circuit judge was not an “attorney 
of the court,” during his tenure, who 
could be elected by members of bar 
to hold court In another circuit, 
where regular judge disqualified him¬ 
self because of relationship to one, 
of the parties.—State ex rel. Nicker¬ 
son V. Rose, 175 S.W.2d 768, 361 Mo. 


97. Ind.—Stilz v. Ketelsen, 129 NJS. i 
31, 75 Ind.App. 166. 

33 C.J. p 1025 note 5. 

98. Tex,—White v. State, 7 S.W.2d 
1086, 110 Tex.Cr. 206. 

Statute held not superseded 

S.C.—^Winn v. Harby, 164 S.E. 434, 
166 S.C. 99. 

99. Mo.—^Bower v. Daniel, 95 S.W. 
347, 198 Mo. 289. 

1. Cal.—^In re Kent’s Estate, 57 P. 
2d 901, 6 Cal.2d 154. 

Mo.—^Bower v. Daniel, 95 S.W. 347, 
198 Mo. 289. 

W.Va.—^Hyman v. City of Hunting- 
ton, 191 S.E. 881, 119 W.Va. 44. 

2. M6.—^Bower v. Daniel, 95 S.W. 
347, 198 Mo. 289. 

3. Tex.—Texas & Pacific Coal Co. 
V. Ready, Clv.App., 198 S.W. 1034. 

33 C.J. p 1025 note 13. 

4. N.M.—State v. Lieb, 125 P. 601, 
17 N.M. 270. 

5. Ind.—Neal v. State, 14 N.E.2d 
590, 214 Ind. 328. 

6. Ky.-MiiiJommonwealth v. Games, 
98 S.W. 1045, 124 Ky. 840. 30 Ky.L. 
506. 

33C.J. p.1025 note 16. , 

Qualifications of judge she supra §§ 
14-19. 

Knowledge %bout case 
In a personal injury action, a s3?e- 
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cial judge selected to try the case 
was not disqualified by the mere 
fact that he may have known some¬ 
thing about the physical condition 
of plaintiff at the time of the injury, 
«tnd may have been subpoenaed by 
plaintiff as a witness at a former 
term of the court, in the absence of 
a contention that he was present at 
the time of the accident, or that he 
knew the attendant circumstances. 
—^Louisville & Southern Indiana 
Traction Co. v. Miller, 142 N.E. 410, 
82 Ind.App. 344. 

7. W.Va.—State v. Beard, 99 S.E. 
452, 64 W.Va. 312. 

8. Ind.—^Juliana v. State, 79 N.E. 
369, 167 Ind. 421. 

9. Tex.—^Millers’ Indemnity Under¬ 
writers V. Green, Civ.App., 237 S. 
W, 979. 

10. Ky.—Commonwealth v. Carnes, 
98 S.W. 1045, 124 Ky, 340, 30 Ky. 
L. 506. 

33 C.J. p 1025 note 19. 

11. Ky.—^Farrell v. Commonwealth, 
13 Ky.Op. 988. 

12. Ark.—^Whlte v. Reagan, 26 Ark. 
622. 

13. Ark.—White v. Reagan, supra. 

14. Tex.—Warner v. Buckley, Civ. 
, App., 42 S.W.2d 116. 

33 C.J, p 1025 note 23. 
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Where the statute requires the special judge se¬ 
lected to qualify within a prescribed period of time, 
the failure timely to object is considered as a waiver 

of the requirement.15 

Oath, In the absence of law requiring it, a sub- 
-stitute judge is not required to take any special or 
additional oath of office, the oath taken by him in 
liis court being sufficient and, in the absence of 
law requiring it, an attorney who acts as judge pro 
liac vice is not required to take an oath as judge.^7 
In most jurisdictions special judges are generally 
required by law to take an oath of office before en¬ 
tering on the performance of their duties and 
in some jurisdictions a judge of one district holding 
court in another district is required to take an oath 
■of office before entering on the performance of his 
duties.^^ The failure of a special or substitute 
judge to take the prescribed oath will not invalidate 
his acts if he is in possession and exercises the 
functions of his office.^o 

The taking of an oath by a special judge may 
be waived by act or omission of the party^i and it 
is considered waived when not raised during the 

triaL22 


Bond, Under some statutes a special judge is re¬ 
quired to give bond,23 but, if he fails to do so, and 
the objection is not made before the conclusion of 
the trial or hearing, he is considered as a judge de 
facto.2^ 

§ 101. Selection and Appointment 

a. In general 

b. Selection of substitute or special judge 

c. Time for selection 

d. Grounds for selection 

e. Manner and power of selection 

a. In General 

A special or substitute Judge must be selected In 
accordance with constitutional and statutory regulations. 

In order to constitute a special or substitute judge 
under the law, his selection must comply with the 
provisions of the law.25 

The causes or proceedings in which special or 
substitute judges may be selected depend on the 
constitutions and statutes.While some provi¬ 
sions are limited in their application to civil cases 
and do not apply to criminal cases,^^ others apply 
equally to criminal cases.28 While some provisions 
apply to equity cases, other provisions are not 


ConiLty or district attorney 
La.—State v. Ohargois, 30 La.Ann. 
1102. 

Tex.—^Warner v. Buckley, Civ.App., 
42 S.W.2d 116. 

15. Ind.—State v. Lane, 11 N.E. 616, 
184 Ind. 523. 

16. La.—State v. McGariity, 71 So. 
730, 139 La. 430. 

17. Ga.—Reeves v. Graffling, 67 Ga. 
512. 

33 C.J. p 1025 note 27. 

18. Tex.—^Woodland v. State, Civ. 
App., 184 S.W.2d 623—Mims v. 
State. 15 S.W.2d 628, 112 Tex.Cr. 
176. 

83 C.J. p 1025 note 28. 

Where special judge is selected lij 
agreement or otherwise to try cases, 
oath of office must be taken in 
each case as required by statute.— 
Mims V. State, 15 S.W.2d 628, 112 
Tex.Cr. 176. 

Oath must he in form presorihed 
by constitution.—^Enloe v. State, 150 
S.W.2d 1039, 141 Tex,Cr. 602. 

Words **take’' and **snhscribe” in 
statute were used interchangeably. 
—State ex rel. Gott v. Fidelity & 
Deposit Co. of Baltimore, Md., 298 
S.W. 83, 317 Mo. 1078. 
riling of oath 

Pact that oath was filed with, 
and in office of, court clerk, instead 
of in office of clerk of county, as 
required by the state constitution, 
will not disqualify special judge.— 


Melton V. First Nat. Bank. 233 F. 
441, 169 Okl. 294. 

Zn case of exchange of benches by 
regtdar judges, where judge was dis¬ 
qualified to try criminal case, oath 
required of special judges is un¬ 
necessary.—Lopez V. State, 49 S.W. 
2d 462, 120 TexCr. 393. 

19. Puerto Rico.—^People v. Julia, 25 
Puerto Rico 262. 

20. Kan,—Parvln v. Johnson, 203 P. 
721, 110 Kan. 356. 

33 C.J. p 1025 note 30. 

Validity of judgment see the C.J.S. i 
title Judgments § 17, also 33 C.J. i 
p 1072 note 23 et seq. 

2L Tex.—^Heidelberg Amusement 

Club V. Mercedes Lumber Co., Civ. 
App., 180 S.W. 1133. 

33 C.J. p 1026 note 34. 

22. Ky.—Johnson v. Jackson, 114 S. 
W. 260, 130 Ky. 751, 17 AnmCas. 
699. 

23. Neb.—^Barden v. State, 152 N.W. 
330, 98 Neb. 180. 

24. Neb.—Barden v. State, supra. 
Binding effect of acts of de facto 

judges see infra § 107. 

25« Tex—Woodland v. State, Civ. 
App., 184 S.W.2d 623—Warner v. 
Buckley, Civ.App., 42 S.W.2d 116. 
33 C.J. p 1026 note 40. 

Objection to judge to be selected 

(1) Pursuant to statute, each par¬ 
ty may be heard to urge objections 
to any judge to be selected.—^In re 
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Sears* Estate, 91 P.2d 874, 54 Aiix 
52. 

(2) Objection to judge must be 
based on substantial reason.—^Hagan 
V. Kornegay, 275 P. 8, 35 Arix 164. 

(3) In the absence of a statute to 
the contrary, the court is not bound 
by any objections and may in ex¬ 
ercise of sound discretion disregard 
objections.—In re Sears* Estate, su¬ 
pra. 

(4) Irregularity in not hearing ob¬ 
jections to Judge before order trans¬ 
ferring proceeding to him was enter¬ 
ed was waived when party applied 
for and was given an opportunity to 
object after such order was entered. 
—^In re Sears* Estate, supra. 

26. IlL—People v. Doss. 48 N.E.2d 
213, 318 I11.APP. 387, affirmed 51 
N.B.2d 617, 384 Ill. 400, certiorari 
denied Doss v. People of State of 
Illinois, 64 S.Ct. 788, 321 U.S. 788, 
88 L.Ed. 1079. 

Ind.—State ex reL Gentry v. 

O'Byrne, 46 N.E.2d 687, 221 Ind. 
282. 

33 C.J. p 1026 note 41. 

Change of judges in contempt pro¬ 
ceedings see Contempt § 66. 

27. La.—State v. Vamado, 22 So.2d 
587, 207 La. 1049, 

33 C.J. p 1026 note 42. 

23, Mo.—State v. Downs. 65 S.W. 

258, 164 Mo. 471. 

33 C.J. p 1026 note 43. 

29. Ky.—^Rudd v. Woolfolk, 4 Bush 
555. 
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applicable to cases in equity.The selection has 
been allowed in actions involving the judge’s right 
to office,31 in proceedings by an administrator for 
the sale of real estate,32 in divorce proceedings,32 
in eminent domain proceedings,24 in motions for 
receivers,35 in probate proceedings,33 in proceed¬ 
ings supplementary to execution,3" and in settlement 
of bills of exceptions.33 

b. Selection of Substitute or Special Judge 

Where required by constitutional or statutory provi¬ 
sions, the selection of a special Judge is conditioned on 
the inability to secure the services of a siAstitute Judge. 

While under some provisions it is not necessary 
or a condition precedent to the selection of a special 
judge first to attempt to secure the services of a 
substitute judge,39 under other provisions the se¬ 
lection of a special judge is conditioned on the in¬ 
ability to secure the services of a substitute judge,49 
and the conclusion of the disqualified judge that it 
is impossible to exchange is not conclusive.^! Un¬ 
der some statutes the selection of an attorney as a 
special judge instead of calling a judge of another 
court rests in the discretion of the regular judge.^2 
Under other statutes, the selection of an attorney as 
special judge instead of a substitute judge is left 
to the option of the litigants,42 leaving to the regu¬ 


lar judge the selection of the individual,44 and, if 
the litigants demand a special judge instead of a 
substitute judge, they are entitled thereto.45 WTiere 
the statute authorizes the selection of a special 
judge by the parties, and the record fails to disclose 
any act on their part, the calling in of another judge 
will not constitute reversible error.46 If^ after the 
cause has been remanded on appeal, the special 
judge wffio originally tried the case is unable or fails 
to continue in the cause, it is proper to select a sub¬ 
stitute judge.'*'^ 

c. Time for Selection 

A special Judge is to be selected at the time pre¬ 
scribed by law. 

A special judge is to be selected at such time as 
constitutional or statutory provisions prescribe.48 
Thus under some statutes a special judge can be se¬ 
lected only when there is a regular judge in office,49 
although, as considered infra subdivision d (1) of 
this section, under some constitutional and statutory 
provisions a special judge may be selected where 
there is a vacancy in the office of the regular judge. 
Under some statutes a special judge may not be se¬ 
lected in advance of a suit actually brought®® 

During or after trial The selection of a special 
judge during the progress of a civil trial has been 


30. Md.—Cooke v. Cooke, 41 Md. 
362. 

31. Md.—^Magruder v. Swann, 25 
Md. 173. 

33 C.J. p 1026 note 61. 

32. Ind.—Scherer v. Ingerman, 11 
N.E. 8, 110 Ind. 428, reheard 12 
N.E. 304, 110 Ind. 428, 

33. Tex,—^Alsup v. Jordan, 6 S.W. 
831, 69 Tex. 300, 6 Am.S.R. 53. 

ZxL Zadiana 

(1) Phrase “provided that this Act 
sliall not apply to proceedings in di¬ 
vorce,” in Burns StAnnot. § 2-1409, 
pertaining to appointment of spe¬ 
cial judge when change of venue Is 
taken from judge in civil action, pre¬ 
cludes application of statute in di¬ 
vorce case.—McDaniels v, McDan¬ 
iels, Ind.App., 62 N.E.2d 876. 

(2) Under earlier statutes a spe¬ 
cial judge could be selected In di¬ 
vorce cases.—Powell v. Powell, 3 N. 
E. 639, 104 Ind. 18. 

34. Cal.—Yolo Water & Power Co. 
V. Lake County Superior €Jt., 153 
P. 394, 28 Cal.App. 589. 

35. N.C.—Corbin v. Berry, 83 N.C. 
27. 

36. Ariz.—^Vargas v. Greer, 131 P.2d 
818, 60 Ariz. 110. 

37. Ind.—^Jaseph v. Schnepper, 27 
N.B. 305, 1 Ind.App. 154. 

33 C.J. p 1026 note 48. 


38. Wash.—^Nelson v. Seattle Tract. 

Co., 66 P. 61, 25 Wash. 602. 

33 C.J, p 1026 note 52. 

39- Ga.—Robinson v. McArthur, 144 
S.E. 19, 166 Ga. 611. 

Mo.—State v. Cottengim, 12 S.W.2d 
53—State v. Punshon, 34 S.W. 25, 
133 Mo, 44—Lewellen v. Haynie, 
App., 25 S.W.2d 499. 

40- Tex,—Cohn v. Saenz, Civ.App., 
194 S.W. 685—Blanks v. State, 288 
S.W. 452, 105 Tex.Cr. 341—Harris 

V. State, 288 S.W. 450, 105 Tex.Cr. 
342. 

41. Tex.—Cohn v. Saenz, Civ.App., 
194 S.W. 685. 

42. Ind.—Juliana v. State, 79 N.E. 
359, 167 Ind. 421. 

43. La.—Shreveport Long Leaf 
Lumber Co. v. Jones, 168 So. 484, 
185 La. 30—Central Lumber Co. v. 
Jones, 161 So. 1, 182 La. 1. 

33 C.J. p 1028 note 84. 

44. La.—^Wells v. Blackman, 42 So. 
939, 118 La. 287. 

45. La,—State v. McGarrity, 71 So. 
730, 139 La. 430. 

46. Mo.—State v. Gillham, 74 S. 

W. 859, 174 Mo. 671, 

47. Tex.—^Sovereign Camp W. W. v. 
Boehme, 97 S,W. 847, 44 Tex.Civ. 
App. 159. 

48. Ind.—^Hooker v. Fidelity Trust 
t Co,, 151 N.E. 610, 198 Ind. 207. 
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W.Va.—Ropp V. Nadenbousch, 131 
S.B. 353, 100 W.Va 599. 

Failure of regular judge to appear 

(1) Statute providing for selection 
of special judge, whenever on day 
appointed for a term of court judge 
thereof shall be absent, does not re¬ 
quire that selection shall take place 
on second day or any succeeding day 
of term, but it may be done on first 
day of term.—Cox v. Oliver, 95 S.W. 
596. 43 Tex,Civ.App. 110. 

(2) Where the statute provides 
that, should the judge not appear 
at the time appointed for holding 
court, and if the judge should not 
appear on the morning of the fourth 
day, and should no special judge 
have been elected, the sheriff shall 
adjourn the court until the next reg¬ 
ular term thereof, the election of a 
special judge on the morning of the 
fourth day of the term was valid, 
where the regular judge failed to ap¬ 
pear and court had not been adjourn¬ 
ed for the term.—^White v. State, 7 
S.W.2d 1086, 110 Tex.Cr. 206. 

Ky.—^Beauchamp v. Common¬ 
wealth, 4 Ky.L. 27. 

Tex.—^Byars v. Crisp, 2 Tex.A.Clv, 
Cas. § 707. 

Duration of authority as dependent 
on existence of regular qualified 
incumbent see infra § 105 c. 

50. W.Va.—^Ropp v. Nadenbous<^ 
131 S.E. 353, 100 W.Va. 699. 
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held not to be erroneous where no prejudice re¬ 
sults,and if a party consents thereto it has been 
held that be cannot assign it as erron^s The sub¬ 
stitution of a judge because of bias of the regular 
judge has been denied in the absence of extraordi¬ 
nary circumstances.53 It has been held that a spe¬ 
cial judge may be selected to dispose of a motion for 
a new trial54 or to pass on a bill of exceptions,®5 
although to warrant the appointment of a special 
judge to hear a motion for a new trial the party 
must clearly bring himself within the statute per¬ 
mitting the selection.56 

d. Qromids for Selection 

(1) In general 

(2) Disqualification or inability of reg¬ 

ular judge 

(1) In General 

A special or substitute Judge may be selected on the 
grounds designated by the constitution or statute. 

Since it is the right of litigants to have their cases 
tried before the judge duly chosen to discharge the 
judicial function of the court, as considered supra 
§ 45, a special or a substitute judge can be selected 
only on the occasions or conditions prescribed by 
law, 57 and, if the law indicates the cause for such 
selection, other causes are thereby excluded, 5 8 es¬ 
pecially if these are set forth in the constitution.^^ 
Where the constitution contains no provisions as to 


specified events for the selection of special judges, 
the legislature has the power to provide for such 
selection in any event it sees proper, and, even if 
the constitution makes it the duty of the legisla¬ 
ture to provide for the selection of special judges in 
certain specified events, the legislature is not, there¬ 
fore, deprived of the power so to provide in other 
events.®^ Where the constitution provides the con¬ 
ditions on which a special judge may be selected, 
the legislature cannot add any new condition on the 
exercise of the right which is inconsistent with, 
and restrictive of, the conditions named in the con¬ 
stitution. Among other grounds, the unwilling¬ 
ness of the regular judge to hold court or to try 
a case®^ or the undue accumulation of the business 
of the court®2 may be ground for selecting a spe¬ 
cial or substitute judge. 

Vacancy; death of regular judge. While in 
some jurisdictions, by force of the constitution or 
statutory provisions not in conflict with constitu¬ 
tional provisions, a special or substitute judge may 
be selected in case of the vacancy of the oflRce^^ or 
on the death of the regular judge,65 under other 
provisions such a judge cannot be appointed or se¬ 
lected to fill a vacancy.®® Where the constitution 
provides the manner of filling the vacancy in the 
office, the legislature has no authority to authorize 
the selection of a special judge to fill a vacancy 
caused by the death of the regular judge.®^ 


51. Ark.—Bullock v. Neal, 42 Ark., 
278. 

33 C.J. p 1028 note 92. 

Substitution of Judges during crim¬ 
inal trial see Criminal Law § 972. 
After production of evidence and 
submission to jury 
Ark.—^Bullock v. Neal, supra. 

52. Miss.—^Burrage v. State, 58 So. 
217, 101 Miss. 598. 

33 C.J. p 1029 note 4. 

53. U.S.—The M. L. Sylvia, D.C. 
Mass., 34 P.Supp. 404. 

54. Wash.—^Nelson v. Seattle Tract. 
Co.. 66 P. 61, 25 Wash. 602. 

55. Mo.—State v. Wofford, 20 S.W. 
236, 111 Mo. 626. 

33 C.J. p 1026 note 62. 

56. Ind.—Conover v. Cooper, 145 N. 
E. 779, 83 Ind.App. 676, 

Application must show that mo. 

tion was subxuitted to the court, not 
merely filed on the docket, in order 
to warrant appointment.—Conover v. 
Cooper, supra. 

57. Mo.—Sherwood v. Steel, App., 
293 S.W. 798. 

S.C.—Winn v. Harby, 164 S.B. 434, 
166 S.C. 99. 

Tex.—Grogan v. Robinson, Civ.App., 
8 S.W.2d 671, error refused.—Clem¬ 


ents V. Fort Worth & D. S. P. Ry. 
Co., Civ.App., 7 S.W.2d 895. 

Wyo.—Tucker v. State, 251 P. 460, 
35 Wyo. 430, 

33 C.J. p 1026 note 55, 

Showing necessary 

A party seeking to obtain the ap¬ 
pointment of a special judge must 
clearly bring himself within the 
terms of the statute.—Conover v. 
Cooper, 145 N.E. 779, 83 Ind.App. 
675, 

58. Tex,—Summerlin v. State, 153 
S.W. 890, 69 Tex,Cr. 275. 

59. Tex.—Summerlin v. State, su¬ 
pra. 

33 C.jr, p 1026 note 57. 

60- Tex.—^Dean v. Dean, Civ.App., 
214 S.W. 605. 

61. Tex—^Patterson v. State, 221 S. 
W. 596, 87 TexCr. 95. 

33 C.J. p 1027 note 60. 

62. Tex—Texas & Pacific Coal Co. 
V. Ready, Civ.App., 198 S.W. 1034. 

33 C.J. p 1027 note 62. 

63. N.M.—State v. Leib, 125 P. 601, 

I 17 N.M. 270. 

64. Ark.—State v. Green, 175 S.W.2d 
675, 206 Ark. 361. 
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Mo.—state v. Perkins, 95 S.W.2d 75, 
339 Mo. 27. 

33 C.J. p 1028 note 76. 

Vacancy in office see supra §§ 29-33. 

Absence of circuit judge from 
state with declared purpose of not 
returning until after expiration of 
his term of office, constitutes a ‘Va¬ 
cancy** in office of judge of his cir- 
cxiit, within statute providing that 
judge of one circuit when office of 
judge in any other circuit is vacant 
may hold court in such circuit.— 
Hyman v. City of Himtington, 191 S. 
E. 881, 119 W.Vo. 44. 

65. N.Y.—^In re Pardee’s Estate, 18 
N.Y,S.2d 413, 259 App.Div. 101. 

Pa.—^In re Carbon County Judicial 
Vacancy, 141 A 249, 292 Pa. 300. 
Tex—Brown v. State, Cr., 181 S.W. 
2d 93. 

33 C.J. p 1028 note 77. 

Where supreme court justice died, 
remaining justices could call in dis¬ 
trict judge to sit until vacancy was 
filled.—In re Thompson’s Estate, 269 
P. 103, 72 Utah 17. 

66. La.—^In re Perez, 83 So. 657, 146 
La. 373. 

33 C.J. p 1028 notes 78, 89. 

67. Tex.—Glover v. Albrecht, Civ. 
App. 173 S.W. 504. 
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(2) Disqualification or Inability of Regular 
Judge 

Where authorized by law, a special or substitute 
Judge may be selected because of the absence, disquali¬ 
fication, inability, or sickness of the regular Judge. 

In the absence of law providing otherwise, a 
judge pro tempore or a special judge may be select¬ 
ed to hold court for a regular judge without regard 
to the ability or disability of the regular judge 


and under some provisions of law a substitute judge 
may act at the request of the regular judge.®^ Un¬ 
der some statutes, however, it is necessary that the 
local judge be disqualified or unable to act.'^<^ 

Pursuant to constitutional or statutory authoriza¬ 
tion, selection of a special or substitute judge may 
be made by reason of inability,absence,^2 dis¬ 
qualification,“^2 or sickness*^^ of the regular judge. 


68. Ariz,—Payne v. Williams, 66 P. 
2d 186, 47 Ariz. 396. 

Cal.—Pay v. District Court of Ap¬ 
peal, Second Appellate Dist., Divi¬ 
sion 2, 264 P. 896, 200 CaL 522. 

33 C.J. p 1027 note 64. 

69. Miss.—^Winn v, Eatherly, 192 
So. 431, 187 Miss. 159. 

Mo.—State v. Stewart, 271 S.W. 875. 
216 Mo. 644. 

Tex.—Johnson v. State, 134 S.W. 225, 
61 Tex.Cr. 104. 

Va.—^Akers v. Commonwealth, 156 S. 

B. 763, 155 Va. 1046. 

33 C.J, p 1027 note 65. 

Authority of regular judge to ap¬ 
point see infra subdivision e (3) 
of this section. 

Judge acting in different court see 
supra 5 58. 

Where order in transcript recited 
that Judges exchanged benches, as 
authorized by constitution, fact that 
regular judge was not actually dis¬ 
qualified was immaterial.—Pretre v. 
State, 17 S.W.2d 42, 112 TexCr. 459, 

70. Fla.—^Dodd Dumber & Timber 
Co. V. Krusen Land & Timber Co., 

141 So. 117, 105 Fla 196—Theo. 
Hirsch Co. v. McDonald Furniture 
Co., 114 So, 617, 94 Fla. 185—Mc¬ 
Mullen 7. State, 112 So. 462, 93 Fla 
693. 

Ga.—Rowland v. State, 142 S.E. 919, 
38 GaApp. 135—Rowland v. State, 

142 S.B. 917, 38 GaApp. 131, 

Mo.—Sherwood v. Steel, App., 293 

S.W. 798. 

Tex.—^Johnson v. Willacy County 
Water Control & Improvement 
Dist. No. 1, Civ.App., 136 S.W.2d 
877—Grogan v. Robinson, Civ.App., 
8 S.W.2d 671, error refused. 

33 C.J. p 1027 note 66. 

parties can appoint special Judge 
by mutual consent only when regu¬ 
lar Judge is disqualified.—Compere 
V. Girand, TexCiv.App., 42 S.W.2d 
278—^Bailey v. Triplett Bros., Tex 
Civ.App., 278 S.W. 250. 

71. Pa—^In re Crawford's Estate, 
160 A. 585, 307 Pia 102. 

Wis.—State v. Bohner, 246 N.W. 314, 
210 Wis. 661, 86 A.L.R. 611. 

Wyo.—State Board of Law Exam¬ 
iners V. Spriggs, 155 P.2d 285, cer¬ 
tiorari denied 65 S.Ct. 1571, 325 
U.S. 886, 89 L.Ed. 2001. 

33 C.J. p 1027 note 68. 

Term ‘hmable'’ as used in consti¬ 
tution authorizing circuit Judge '"un¬ 


able” to hold court to call in another 
judge, means incapable and not dis¬ 
qualified.—State ex rel. Dunlap v. 
Higbee, 43 S.W.2d 825, 328 Mo. 1066. 
Inability of several judges of court 
Constitutional provision authoriz¬ 
ing calling of district judge to sit as 
member of supreme court in case su¬ 
preme court justice is unable to sit 
contemplates calling in of a district 
judge to take place of each supreme 
court justice who shall for any rea¬ 
son be unable to sit, and if all three 
supreme court Justices are unable to 
sit, each place is filled by a district 
judge who is called by the chief 
justice.—State Board of Law Exam¬ 
iners V. Spriggs, 155 P.2d 285, certio¬ 
rari denied 66 S.Ct 1571. 325 U.S. 
886, 89 L.Ed. 2001. 

Znabillty xesultiag from prohibition 
proceeding 

Statute providing for substitution 
of circuit judges where resident cir¬ 
cuit judge is unable to discharge du¬ 
ties was applicable to circuit judge, 
who, because of prohibition proceed¬ 
ing pending against him on ground 
of alleged personal disqualification, 
was thereby temporarily rendered 
unable to discharge duties in partic¬ 
ular cause.—State ex rel. Bryan v. 
Albritton, 149 So. 60, 111 Fla. 142. 

72. Fla.—^In re Advisory Opinion to 
the Governor, 9 So.2d 172, 151 Fla. 
44. 140 A.L.R. 1492. 

N.J.—State V. Davey, 169 A. 358, 12 
N.J.Misc. 10. 

Tex—White v. State, 7 S.W.2d 1086, 
110 TexCr. 206. 

33 C.J. p 1027 note 69. 

Absence while serving in another 
court 

Mo.—State v. Kowertz, 297 S.W. 358, 
317 Mo. 426. 

Service in armed forces 
Fla.—^In re Advisory Opinion to the 
Governor, 9 So.2d 172, 151 Fla^ 44, 
140 A.L.R. 1492. 

Ky.—City of Monticello v. Tate, 178 
S.W.2d 27. 296 Ky. 669. 

73. Fla,—^Milton v. City of Marian¬ 
na* 144 So. 400, 107 Fla. 261—State 
ex rel. Smith v. Gray, 116 So. 476, 
95 Fla. 412—^Theo. l^rsch Co. v. 
McDonald Furniture Co., 114 So. 
517, 94 Fla. 185—Seaboard Realty 
Co. V. Seaboard All-Florida Ry., 
108 So. 675, 91 Fla. 670. 

Ga.—^Maddox v. First Nat. Bank of 
Jefferson, 11 S.E.2d 662, 191 Ga. 
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106—Galloway v. Mitchell County 
Electric Membership Corporation, 

9 S.E.2d 903, 190 Ga. 428—Yeates 
V. Yeates, 132 S.E. 768, 162 Ga. 
153. 

Kan.—State v. Roberts, 288 P. 761, 
130 Kan. 764. 

Ky.—Canterbury v. Commonwealth, 
27 S.W.2d 946, 234 Ky. 268. 

La.—State v. Livaudais, 109 So. 536, 
161 La. 882. 

Mont.—Rowu.n v. Gazette Printing 
Co., 220 P. 1104, 69 Mont. 170. 

N.M.—^Moruzzi v. Federal Life & 
Casualty Co., 76 P.2d 320, 42 N.M. 
35, 115 A.L.R. 407. 

Okl.—Kane v. Ferguson, 157 P.2d 
194, 196 Okl. 292. 

S.D.—State v. Halladay, 5 N.W.2d 
42, 68 S.D. 547. 

Tex—^Maxey v. State, 285 S.W. 617, 
104 TexCr. 661. 

33 C.J. p 1027 note 70. 

Disqualification of judge generally 
see supra IS 72-97. 

Term “disqualified’* as used in con¬ 
stitutional provision that If Justice 
of supreme court shall be disquali¬ 
fied from sitting in a cause before 
court, remaining judges shall call a 
district judge to sit with them on 
hearing of such cause is not limited 
in its application to an instance 
where there is personal interest in 
particular case on part of the Judge, 
or that he was counsel during the 
trial or prior proceedings, or that 
he was otherwise disqualified to hear 
the cause.—Critchlow v. Monson, 131 
P.2d 794. 102 Utah 378. 

Feudeucy of criminal charge 

Fact that charge of assault with 
intent to murder is pending against 
district judge justifies supreme court 
in exercising authority to assign an¬ 
other Judge to impanel grand jury, 
hold court, and perform all duties 
and functions of judge of the court 
until prosecution is finally disposed 
of.—Coco V. Jones, 97 So. 337, 154 
La. 124. 

Selection for hearing of particrilar 
case held not warranted 
U.S.—Annoni v. Bias Nadal’s Heirs, 
C.C.A.Puerto Rico, 94 F.2d 513. 

Mo.—In re Collins’ Trust Estate, 190 
S.W.2d 259—State ex rel. Dunlap v. 
Higbee. 43 S.W.2d 825, 328 Mo. 
1066. 

74. Fla.—Sewell v. Huffstetler, 93 
So. 162, 83 Fla. 629. 

33 C.J. p 1028 note 71. 
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Where the statute confers on the parties the right 
to select a special judge in the event that the reg¬ 
ular judge is disqualified, they cannot do so in the 
event of the mere absence of the regular judge.^® 

e. Maimer and Power of Selection 

(1) In general 

(2) Special judges 

(3) Substitute judges 

(1) In General 

Special and substitute Judges are to be selected by 
the authority designated, and in the manner prescribed, 
by law. 

The manner of selecting substitutes and special 
judges is a matter regulated by the constitutions and 
statutes,*^® and it must be in accordance therewith,*^ 
and by an authority on whom the p6wer has been 
conferred.7S A judge cannot act officially in an¬ 
other district, except when so requested by the 
proper authority.*^^ Where the law indicates the 
modes for such selection, other modes are thereby 
excluded.^® In the absence of constitutional in¬ 
hibition, the legislature may provide the manner or 
method for the selection;Si but an ordinance pro¬ 
viding for a judge pro tempore is invalid where it 


conflicts with the constitution and city charter.s^ 

Where the selection of a special judge is not in 
accordance with law, there is no judge S3 and the 
entire proceeding before him is a nullity.s^ Where 
the statutory procedure for the appointment of a 
special judge has not been followed, it has been 
held to be the proper practice to remand the case 
to the regular judge.S5 

Waiver, Mere irregularities in the selection of 
a special judge may be considered waived when ob¬ 
jection thereto has not been timely made.SS 

(2) Special Judges 

(a) By agreement 

(b) By appointment 

(c) By election 

(a) By Agreement 

Unless authorized by law, the litigants to an action 
have no right to select a special judge by agreement. 

Party litigants have no authority to select spe¬ 
cial judges by agreement,S7 unless such authority is 
conferred by law.^3 in the absence of constitu¬ 
tional inhibition the legislature may authorize the 


75. Tex.—Dunn v. Home Nat. Bank, 
Civ.App., 181 S.W. 699. 

76. Ind.—State ex rel. Spencer v. 
Baker, 7 N.E.2d 984, 212 Ind. 44. 

W.Va.—Ropp V. Nadenbousch, 131 
S.E. 353, 100 W.Va. 599. 

33 C.J. p 1029 note 9. 

77. Ariz.—In re Sears* Estate, 91 P. 
2d 874, 54 Ariz. 52. 

Fla.—Corpus Juris cited in Steams 

V. Stearns, 143 So. 642, 643, 106 
Fla. 440, 

Ind.—^State ex rel. Elston v. Decker, 
20 N.E.2d 179, 215 Ind. 457—State 
ex rel. Spencer v. Baker, 7 N.E.2d 
984, 212 Ind. 44—Stephen v. State, 
193 N.E. 375, 207 Ind. 388. 

Mo.—State v. Menz, 106 S.W.2d 440, 
341 Mo. 74—Sherwood v. Steel, 
App., 293 S.W. 798. 

Tex.—Grogan v. Robinson, Civ.App., 
8 S.W.2d 571, error refused—Clem¬ 
ents V. Port Worth & D. S. P. Ry. 
Co., Civ.App., 7 S.W.2d 895—Nor¬ 
man V. State, 277 S.W. 126, 102 
Tex.Cr. 5. 

Wash.—^National Bank of Washing¬ 
ton, CofCman-Dobson Branch, v. 
McCrillis, 130 P.2d 901, 15 Wash. 
2d 345, 144 A.L.R. 1197. 

33 C.J. p 1029 note 10. 

78. Ky.—Martin v. Stumbo, 140 S. 

W. 2d 405, 282 Ky. 793. 

N.T.—^Weidner v. Ronan, 21 N.T.S. 
2d 367, 259 App.Div. 1115, affirmed 
31 N.E.2d 44, 284 N.T. 704. 

33 C.J. p 1029 note 11. 

79u Mont—State v. Broadwater 


County Fourteenth Judicial Dist 
Ct, 152 P. 753, 51 Mont 310. 
Philippine.—^U. S. v. Soler, 6 Philip¬ 
pine 321, 

80. W.Va.—^Brown v. Miller, 137 S. 
B. 227, 103 W.Va. 282. 

33 C.J. p 1029 note 13. 

81. Kan.—Chandler v. Chandler, 140 
P. 858, 92 Kan, 355, L.R.A.1916E 
830. 

82. Ky.—Hargadon v. Silk, 129 S.W. 
2d 1039, 279 Ky. 69. 

83. Ark.—Reed v. Bradford, 217 S. 
W. 11, 141 Ark. 210. 

Ga.—^Bedingfleld v. First Nat. Bank, 
61 S.E, 30, 4 Ga.App. 197. 

Special or substitute judge as Judge 
de facto see infra § 107. 

84. Ga.—Bedingfield v. First Nat 
Bank, supra. 

Wash.—^National Bank of Washing¬ 
ton, Coffman-Dobson Branch, v. 
McCrillis, 130 P,2d 901, 15 Wash.2d 
345, 144 A.D.R. 1197. 

85. Ind.—Stephen v. State, 193 N.B. 
375, 207 Ind. 388. 

Fetitiou to special judge treated as 
petition for remand 
Ind.—Stephen v. State, supra. 

86. Ind.—Gears v. State, 180 NJB3. 
592, 203 Ind. 400. 

33 C.J. p 1029 note 19. 

Defendant agreeing in open court 
to ejection of special judge waived 
noncompliance with statute requir¬ 
ing written election.—State v. Ottin- 
ger. Mo., 36 S.W.2d 942. 
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87. Mo.—State ex rel. Allen v. 
Trimble, 297 S.W. 378, 317 Mo.’ 751. 

33 C.J. p 1029 note 22. 

88. Ind.—State ex rel. Wood v. Car¬ 
lin, 197 N.E. 826, 208 Ind. 680— 
Campion v. State, 154 N.E. 802, 199 
Ind. 129. 

Mo.—Sherwood v. Steel, App., 293 S. 
W. 798. 

Nev.—State v. Fifth Judicial Dist. 
Court in and for Nye County, 6 P. 
2d 535, J3 Nev. 444. 

N.M.—Moruzzi v. Federal Life & 
Casualty Co., 75 P.2d 320, 42 NJd. 
35, 116 A.L.R. 407. 

Tex.—^Reynolds v. City of Alice, Civ. 
App., 160 S.W.2d 455—^Yarborough 
V. State, 273 S.W. 842, 100 TexCr. 
480. 

W.Va.—^Meadow River Lumber Co. v. 
Smith, 1 S.R2d 169, 121 W.Va. 14 
—Sutherland v. Workman, 195 S.E. 
856, 119 W.Va. 683. 

33 C.J. p 1029 note 23. 

Consent of parties is essential de¬ 
ment to valid appointment of judge 
pro tern to hear case.—^National 
Bank of Washington, ColEman-Dob- 
son Branch, v. McCrillis, 130 P.2d 
901, 15 Wash.2d 346, 144 AL.R. 1197. 

Persons who rigrhtfully intervene 
cannot complain that parties in go- 
j ing lawsuit have availed themselves 
of statutory privilege to agree on 
a judge in a case where affidavit of 
bias and prejudice had been filed 
before their intervention.—^Lane v. 
Ferguson, Ariz., 156 P.2d 236. 
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parties in litigation to select the special judge 
but when such right is conferred by the constitu¬ 
tion it cannot be limited by statute.^*^ 

No particular form or method is necessary by 
which an agreement for a special judge shall be 
made,unless a particular form or method is pre¬ 
scribed by law.92 Under some provisions of law 
it is essential to a valid agreement that there be 
mutuality of consent,93 and that the selection be 
approved by the regular judge.94 The agreement 
selecting the special judge need not be in writing,9® 
unless a written agreement is required by law.9S 

Persons not parties to the agreement, who do not 
appear and participate in the proceedings, are not 
bound by the acts of the special judge.97 

Failure to agree. Under some provisions, on the 
failure of the parties to agree, it is the duty of the 
judge before whom the cause is pending to nominate 
a certain number of competent persons from whom 


a special judge may be selected,98 or the regular 
judge must certify his disqualification to the gov¬ 
ernor, who shall appoint the special judge,99 or the 
clerk of court must certify the fact of disagreement 
to the clerk of the supreme court, who shall nom¬ 
inate certain persons from whom a special judge 
may be selected,! or the regular judge may be 
authorized to transfer the case to another judge.2 

(b) By Appointment 

Where authorized by constitutional or statutory pro¬ 
visions, a special judge may be selected by appointment. 

Pursuant to constitutional or statutory provisions, 
the selection of a special judge may be by appoint- 
ment3 The appointment may, and must, be made 
by some authority on whom the power has been 
conferred,^ as, by the court in banc,^ by the clerk 
of the court,® by the commissioner's court,7 or by 
the governor on the certification to him of the nec¬ 
essary facts,® as the case may be. An ordinance 


89. Qa.—^Henderson v. Pope, 39 Ga. 
361. 

33 C.J. P 1030 note 26. 

90. Tex.—Reynolds v. City of Alice, 
CIv.App., 150 S.W.2d 455. 

33 C.J. P 1030 note 27. 

91. Okl.—Ex parte Elgan, 126 P. 

684, 8 Okl.Cr. 75—Ellington v. 

State, 123 P. 186, 7 OkLCr. 252. 

92. W.Va.—Meadow River Lumber 
Co. V. Smith, 1 S.E.2d 169, 121 W. 
Ya. 14. 

93. Tex.—Corpus Juris cited in 
Mims V. State, 15 S.W.2d 628, 629. 
112 Tex.Cr. 176. 

33 C.J. p 1030 note 29. 

94. Mo.—^Ex parte Fish, App., 184 

S.W. 479. 

• 

95. Cal.—In re Kent's Estate, 57 P. 
2d 901, 6 Cal.2d 154. 

Tex,—Grogan v. Robinson, Civ.App„ 
8 S.W.2d 571, error refused—^Yar¬ 
borough V. State, 273 S.W. 842, 100 
Tex.Cr. 480. 

96. W.Va.—^Meadow River Lumber 
Co. V. Smith. 1 S.E.2d 169, 121 W. 
Va. 14—Brown v. Miller, 137 S.E. 
227, 103 W.Va. 282. 

33 C.J. p 1030 note 32. 

97. Cal.—Toby v. Superior Court in 
and for Los Angeles County, 47 
P.2d 338, 8 Cal.App.2d 32. 

Tex.—Bomar v. Morris, 126 S.W. 663, 
59 Tex,Civ.App. 378. 

W.Va.—Brown v. Miller, 137 S.E. 

227, 103 W.Va. 282. 

'‘Parties litigant” 

(1) Under constitutional provision 
that cause can be tried by judge pro 
tempore on stipulation of “parties 
litigant," “parties litigant” means 
parties who are taking part in litiga¬ 
tion and have appeared therein; 
nonappearing heirs, legatees, and 


creditors are not “parties litigant,”— 
In re Kent’s Estate, 57 P.2d 901, 6 
Cal.2d 164. 

(2) “Parties litigant” in constitu¬ 
tional and statutory provisions that 
case in superior court may be tried 
by judge pro tempore, who must be 
agreed on in writing by parties liti- | 
gant, mean antagonistic sides of con¬ 
troversy, that is real parties in in¬ 
terest; In marriage annulment pro¬ 
ceeding, parties to marriage contract 
are the “antagonistic parties” and 
consent given by prosecuting attor¬ 
ney does not meet constitutional and 
statutory requirements.—^National 
Bank of Washington, Coffman-Dob- 
son Branch, v. McCrillis, 130 P.2d 
901. 15 Wash.2d 345, 144 A.L.R. 1197. 

98. Ind.—Neal v. State. 14 N.E.2d 
590, 214 Ind. 328—State ex rel. 
Wood V, Carlin, 197 N.E. 825, 208 
Ind, 680—Klinck v. State, 179 N.E. 
549, 203 Ind, 647, 79 A.L.R. 272— 
McDaniels v, McDaniels, App., 62 
N.E.2d 876. 

33 C.J. p 1030 note 33. 

Striking off names submitted 
Ind.—Weer v. State, 36 N.E.2d 787, 
219 Ind, 217, rehearing denied 37 
N.E.2d 637, 219 Ind. 217—Neal v. 
State, 14 N.E.2d 690, 214 Ind. 328 
—Shockley v. State, 142 NJB3. 850, 
194 Ind, 321. 

99. Appointment without attempt 
being made by parties to agree on 
special judge was improper.—Clem¬ 
ents V. Fort Worth & D. S. P. Ry. 
Co., Tex.CivJlpp., 7 S.W.2d 896. 

L Ind.—State ex rbl. Gentry v. 
O'Byme, 46 N.E.2d 687» 221 Ind. 
282. 

2. Mo.—State v. De Shon, 68 S.W.2d 
805, 334 Mo. 862. 
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3. Ga.—Robinson v. McArthur, 144 
S.E. 19. 166 Ga. 611. 

4. Ind.—Smith v. State, 42 N.E. 
1019, 145 Ind. 176. 

N.Y.—Schieffelin v. Goldsmith, 170 
N.B. 905, 253 N.Y. 243, 68 A.L.R. 
1376. 

5. La.—State v. Schuermann, 83 So. 
426, 146 La. 110. 

6. Ga.—^Robinson v. McArthur, 144 
S.B. 19, 166 Ga. 611. 

33 C.J. p 1030 note 39. 

Appointment by deputy clerk 
Ga.—Steam Laundry Co. v. Thomp¬ 
son, 16 S.E. 198, 91 Ga. 47. 

11 C.J. p 914 note 30 [a]. 

Attempt or failure of parties to 
agree on attorney was not necessary 
to validity of clerk’s selection of at¬ 
torney to try case.—Robinson v. Mc¬ 
Arthur, 144 S.E. 19, 166 Ga. 611. 

Notice to party absent was not 
necessary to validity of clerk’s se¬ 
lection of attorney to try case,— 
Robinson v. McArthur, supra. 

7. Tex.—Byars v. Crisp, 2 Tex.A. 
Civ.Cas. 9 707. 

33 C.J. p 1030 note 40. 

8» Tex.—^Lindsley v. Lindsley, Civ. 
App., 152 S.W.2d 415, reversed on 
other grounds 163 S.W.2d 633, 139 
Tex. 512—^Baldwin v. Leonard, Civ. 
App., 110 S.W.2d 1160, error dis¬ 
missed—Clements v. Fort Worth & 
D. S. P. Ry. Co., Civ.App., 7 S.W. 
2d 895. 

33 C.J. p 1040 note 41. 
i Failure of regular judge to appoint 
Ind.—^Rooker v. Fidelity Trust Co.» 
161 N.E. 610, 198 Ind. 207. 

Pending election contest for coun¬ 
ty judge, governor was not author¬ 
ized under statute to appoint a 
temporary county judge.—Morrison 
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authorizing the mayor to appoint a standing pro tern 
police judge is invalid where it is in conflict with 
the constitution and city charter.^ 

By regular judge. Where permitted by constitu¬ 
tional or statutory provisions, the special judge may 
be appointed by the regular judge and, in the 
absence of constitutional inhibition, the statutes 
may confer such authority.Under some statutes, 
if the regular judge is disqualified by prejudice or 
interest, he is not allowed to take part in the selec¬ 
tion of the special judge but under other stat¬ 
utes he may do especially where his disquali¬ 
fication arises from no personal interest.!'^ 

Mode of appointment. No particular form or 
mode of appointment is necessary for the appoint¬ 
ment of a special judge,^5 unless a particular form 
or method is prescribed by constitutional or statu¬ 
tory regulations.^® Under some provisions the ap¬ 
pointment must be in writing,i7 which requirement 
cannot be waived by the consent of the parties.^® 
It is sufficient if the record of the appointment and 
qualification of the special judge is entered before 
he acts under his commission.^® 

(c) By Election 

Where authorized by law, special Judges may be 
elected by members of the bar. 


A common method, provided by law, of selecting 
special judges, is by election participated in by the 
members of the bar;^® and, in the absence of con¬ 
stitutional inhibition, such authority may be con¬ 
ferred by statute.2i The election of the special 
judge is to supply the absence of the regular judge, 
and thus prevent a failure to hold a term of the 
court.22 

The election must be held in substantial^® com¬ 
pliance with the directions of the constitution or 
statute.®^ Thus, in compliance with such provi¬ 
sions, the sheriff must make a proclamation that a 
special judge is to be elected®® or the clerk must 
give notice of the election,®® and the regular judge 
must enter of record an order for the election.®'^ 
Under some statutes, where the regular judge of the 
court fails to attend and hold the term or to com¬ 
plete the same when begun, and a special judge is 
selected to hold the term, no notice of his selection 
is required; notice is required of the selection of a 
special judge only to attorneys of record in certain 
pending cases, where the regular judge of the 
court is present, and it is improper for him to pre¬ 
side at the trial thereof, and he enters an order di¬ 
recting the selection of such special judge.®® 

Qualification atid disqualification of voters. An 


V. Gower, 288 S.W. 731, 154 Tenn. 
624. 

9. Ky.—^Hargadon v. Sills, 129 S.W. 
2d 1039, 279 Ky. 69. 

10. Ind.—McDaniels v, McDaniels, 
App., 62 N.E.2d 876. 

Da.—State v. Varnado, 22 So.2d 587, 
207 Da. 1049—^Wright v. Car- 
mouche, 99 So. 519, 155 Da. 657. 

33 C.J. p 1030 note 43. 

11. Ind.—State v. Murdock, 86 Ind, 
124. 

S3 C.J. p 1030 note 44. 

12. Ind.—State ex reL Gentry v. 
O’Byrne, 46 N.E.2d 687, 221 Ind. 
282—State ex rel. 1625 B. Wash¬ 
ington Realty Co. v. Markey, 7 N. 
E,2d 989, 212 Ind. 59—State ex rel. 
Spencer v. Baker, 7 N.E.2d 984, 
212 Ind. 44. 

Mo.—State ex rel. Allen v, Trimble, 
297 S.W. 378, 317 Mo. 751. 

Okl.—Kelly v. Ferguson, 114 P. 631, 
5 OkLCr. 316, followed in Kelly v. 
Ferguson, 115 P. 284, 5 Okl.Cr. 
700. 

13. Miss.—Grinstead v. Buckley, 32 
Miss. 148. 

3-3 C.J. p 1030 note 47. 

14. Da.—^Murphy v. Police Jury St 
Mary, 41 So. 216, 116 Da. 939. 

15- Ind,—State v. Murdock, 86 Ind. 
124. 

16. Ind.—^Herbster v. State, 80 Ind. 
484—^Evans v. State, 56 Ind. 469. 


Specification, of cases in commission i 
Specification of cases in which 
special Judge was to preside, in let¬ 
ter to him, signed by governor and 
referring to accompanying commis¬ 
sion, was substantial compliance 
with statute requiring specification 
of cases in commission. — ^Fitzpatrick 

V. Commonwealth, 275 S.W. 819, 210 
Ky. 386. 

17. Ind.—^Evans v. State, 56 Ind. 
459. 

33 C.J. p 1030 note 50. 

18. Ind.—^Herbster v. State, 80 Ind. 
484. 

19- Tex.—^Harris v. Musgrave, 9 S. 
W. 90, 72 Tex. 18. 

20. Mo.—State v. Millsap, 276 S.W. 
625, 310 Mo. 500—State v. Stewart, 
271 S.W. 875, 216 Mo. 644. 

Tex.—Johnson v. Bussey, Civ.App., 
95 S.W. 2d 990, error refused— 
Warner v. Buckley, Civ.App., 42 
S.W.2d 116—White v. State, 7 S.W. 
2d 1086, 110 TexCr. 206. 

W. Va.—^Hyman v. City of Hunting- 
ton, 191 S,B. 881, 119 W.Va. 44. 

33 C.J. p 1031 note 63. 

21. Ky.—^Philpot v. Commonwealth, 
42 S.W.2d 317, 240 Ky. 289. 

Tex.—White v. State, 7 S.W.2d 1086, 
110 TexCr. 206. 

33 <1J. p 1031 note 64. 

Statute held not repealed by act 
giving presiding Judge authority to 
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assign Judges.—White v. State, su¬ 
pra. 

22. Tex—Warner v. Buckley, Civ. 
App., 42 S.W.2d 116. 

Where regular Judge is present 
and presiding over the court, there is 
no power of election by the bar of a 
special Judge.—Reynolds v. City of 
Alice, TexCiv.App., 150 S.W.2d 455. 

23. Tex.—^Anders v. Hartford Acci¬ 
dent & Indemnity go.. Civ.App., 141 
S.W.2d 1014. 

24. Tex—Younger Bros. v. Turner, 
Civ.App., 132 S.W.2d 632. 

W.Va.—Brown v. Miller, 137 S.E, 227, 
103 W.Va. 282. 

25. Tex—Metropolitan Dife Ins. Co. 
V. Painter, Civ.App., 64 S.W.2d 828 
—^Warner v. Buckley, Civ.App., 42 
S.W.2d 116. 

26. W.Va.—Brown v. Miller, 137 a 
E. 227, 103 W.Va. 282. 

Kotice issued by party to suit, not 
directed to all parties, and not stat¬ 
ing reason for election, was invalid. 
—State V. Amos, 131 S.E. 264. 100 W. 
Va. 555. 

27. W.Va.—State v. Amos, supra. 

33 C.J. p 1031 note 66. 

Order held sufficient 
W.Va.—Sutherland v. Workman, 195 
S.E. 856, 119 W.Va. 683. 

28. W.Va.—^Pulton v. Messenger, 55 
S.B. 830, 61 W.Va. 477- 
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attorney concerned in the case cannot vote,25 but, in 
order to disqualify him, it has been held that he 
must be of counsel at the time the election is held.20 
Where the only requirement is that the lawyers 
voting shall be attorneys of the court, attorneys of 
other counties who are attorneys of the court are 
eligible to vote,3i Where a member of the bar is 
selected by a majority of the practicing lawyers 
for a special judge, the fact that he voted for 
himself will not invalidate the election.22 

Votes necessary to choice. An attorney receiving 
a majority of the votes of those participating in the 
election is elected, 23 although other attorneys who 
do not vote are present in sufiScient number to have 
changed the result.34 Under some statutes, if the 


election results in a tie vote, the clerk of the court 
may cast the deciding vote.35 

(3) Substitute Judges 

Substitute Judges are to be selected in the manner 
prescribed by law. 

Substitute judges are to be selected in the man¬ 
ner prescribed by law.26 Under some constitutions 
and statutes substitute judges may be selected by 
direction or designation of superior judges,3'? of 
the clerk of the court,38 or of the govemor,35 or 
of the president of the United States.^® 

By regular judge. Under some provisions of 
law the designation, request, or appointment is made 
by the regular judge,^i although the regular judge 
is disqualified to act on the case.42 


29. Mo.—Corpus Jails quoted iu 
State V. Stewart, 271 S.W. 875, 878, 
21$ Mo. 644. 

Tenn.—^L»ow v. State, 78 S.W. 110, 
111 Tenn. 81. 

30. Mo.—State v. Sanders, 17 S.W. 
223, 106 Mo. 188. 

31. Mo.—Lewellen v. Haynie. App., 
25 S.W.2d 499. 

Same xlgrbt to vote as resldeut law¬ 
yers 

Tex.—Webb v. Reynolds, Civ. App., 
160 S.W. 152. 

32. Tex.—Webb v. Reynolds, supra» 

33. Tex.—^Merrell v. State, Cr., 70 
S,W. 979. 

W.Va.—^Pranklin v. Vandervort, 4 S, 
E. 374, 50 W.Va. 412. 

Voters disqualified from boldiuj of¬ 
fice 

Special judge was elected by ma¬ 
jority of attorneys present at open¬ 
ing of court, although necessary ma¬ 
jority included votes of county judge 
and district attorney probably dis¬ 
qualified from holding such office.— 
Garza v. State, 48 S.W.2d 625, 120 
Tex.Cr. 147. 

34. Tex.—^Merrell v. State, Cr., 70 
S.W. 979. 

35. Mo.—State v. Neiderer, 6 S.W, 
708, 94 Mo. 79. 

36. Fla.—Storrs v. Storrs, 170 So. 
728, 12$ Fla. 213. 

37. Idaho.—First Nat. Bank v. 
Crane Creek Sheep Co., 273 P. 945, 
47 Idaho 149. 

lA.—State ex reL Riddle v. Jean- 
sonne, 13 So.2d 470, 203 La. 85. 
Pa.—In re Delaware County Grand 
Jury Investigation, Quar.Sess., 31 
DeLCo. 515. 

33 C.J. p 1031 note 68. 

Ou failure of parties to agree on 
judge 

Colo.—^People ex rel. Lenzini v. Dis¬ 
trict Court of Third Judicial DIst., 
106 P.2d 1063. 106 Colo. 435. 
Chairmaai of board of drcnit judges 
Exercise by judge of circuit court 


of right under statute to apply to 
chairman of board of circuit judges 
to have another judge hold court for 
him in his circuit, and act of such 
chairman In designating judge, are 
highly discretionary.—State v. Cir¬ 
cuit Court of Outagamie County, 208 
N.W. 490, 189 Wis. 629. 

Assignment of judge outside county 
Where judicial district to which 
cases involving charges of murder 
and of being accessories after the 
fact were transferred on application 
of those accused had fourteen com¬ 
mon pleas judges from among whom 
it would be possible to select a judge 
to try cases, it was not necessary for 
supreme court to assign any Judge 
outside such county to perform the 
duties.—Commonwealth v. Reilly, 
191 A. 14, 326 Pa. 56. 

38. Ill,—^Moline v. Chicago, B. & Q. 

R. Co., 104 N.B. 204, 262 Ill. -52. 

: 33 C.J. p 1032 note 76. 

39. Fla.—Storrs v. Storrs, 170 So. 

I 728, 126 Fla. 213—State ex rel. 

Skipper V. Bird, 127 So. 331, 99 
Fla. 673—State ex rel. Smith v. 
Gray, 116 So. 475, 95 Fla. 412— 
Seaboard Realty Co. v. Seaboard 
All-Florida Ry., 108 So. 675, 91 
Fla. $70. 

33 C.J. p 1031 note 69. 

Ou faUura of regrular judge to call 
substitute 

Mont.—State • ex rel. Smith v. Dis¬ 
trict Court First Judicial DIst, 
in and for Lewis and Clark Coun¬ 
ty, 151 P.2d 500. 

Where judge of another circuit 
substitutes, under some statutes an 
appointment by the governor is not 
necessary.—^Pendergrass v. Duke, 88 
S.B. 198, 144 Ga. 839. 

40. Judge of TTiiited States district 
court for Puerto Rico 

U.S.—^Benitez v. Bank of Nova Sco¬ 
tia, C.C.A.Puerto Rico, 141 F.2d 
939, certiorari denied Benitez v. XJ. 

S. , 65 S.Ct 856, 324 U.S. 859, 89 
Ii.Ed. 1417, rehearing denied 65 S. 
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Ct 1019, 324 U.S. 891, 89 L.Ed. 
1438—Petition of Capo, C.C.A. 
Puerto Rico, 131 P.2d 531. 

41. Miss.—Winn v. Eatherly, 192 So. 
431, 187 Miss. 159. 

Mo.—State v. Stewart, 271 S.W. 875, 
216 Mo. 644. 

N.T.—Rudd V. Hazard, 2*53 N.T.S. 
18, 144 Misc. 552, affirmed 271 N. 
T.S. 1042, 241 App.Div. 905, re¬ 
versed on other grounds 194 N.B. 
764, 266 N.T. 302. 

33 C.J. p 1031 note 73. 

Creation of new district 

Order appointing federal district 
judge from another state to try case 
was ipso facto revoked by act creat¬ 
ing new judicial circuit and includ¬ 
ing therein state in which alleged 
crime was committed.—^McClintock 
V. U. S., aCJLKan., 60 F.2d 839. 
Transfer of cause to substitute judge 
Mo.—State v. Pierson, 123 S.W.2d 
149, 343 Mo. 841. 

Mont,—Pincus v. Pincus* Estate, 26 
P.2d 986, 95 Mont. 37$. 

Wash.—State v. Superior Court for 
Lewis Coimty, 230 P. 154, 131 
Wash. 448. 

Wis.—State v. Bohner, 246 N.W. 314, 
210 Wis. 651, 88 A.L.R. 611. 

Notice to parties 

Mont.—State ex rel. Eden v. District 
Court of Fifth Judicial Dist. in 
and for Jefferson County, 95 P.2d 
447, 109 Mont. 263. 

Tenn.—State v. Bomer, 163 S.W.2d 
515, 179 Tenn. 67, certiorari denied 
Bomer v. State of Tennessee, 63 
B.Ct 764, 318 U.S. 771, 87 L.Bd. 
1141. 

Wash.—State v. Superior Court for 
Lewis County, 230 P. 154, 131 
Wash. 448. 

42. Ga.—^Bloodworth v. State, 127 
S.E. 458, 160 G&. 197. 

Idaho.—State v. Ward, 1 P.2d $20, 
51 Idaho 68. 

Mo.—State v. Stewart, 271 S.W. 87$, 
216 Mo. 644. 
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Substitute for municipal judge. When a munici¬ 
pal judge is disqualified, absent, or unable to act, 
power to appoint a substitute is generally conferred 
by statute on the mayor, common council,or 
the regular judge ^5 

Formalities of request and appointment. In the 
absence of requirement of law no particular form 
is necessary for the selection or appointment of one 
judge to act for another.^^ Where the law per¬ 
mits a selection or designation without assigning 
grounds for so doing, the reason for the request 
or designation need not be stated.*^*^ In the absence 
of a constitutional or statutory requirement, the se¬ 
lection or designation need not be in writing.^S jf 
notification of the appointment by the governor is 
necessary, a telegram is sufficient.'*^ The letter or 
order of appointment may be entered nunc pro tunc, 
and the appointee may act after the appointment 
and before the entry is made.®® 


§ 102. -Successive Appointments 

In the absence of statutory restrictions, where the 
first appointee fails to act, another special or substitute 
judge may be selected. 

Where a special or substitute judge has been 
properly selected and duly qualified, in the absence 
of the inability of the appointee to act there is no 
warrant to supersede him by the selection of an¬ 
other judge and a second change of judges may 
not be made where the statute permits but one 
change.®^ Where a judge of one district has been 
called into another district, he having authority 
over the entire controversy, there is no warrant for 
the selection of a special judge to hear a motion to 
set aside an order made by the judge presiding on 
the case.®3 In the absence of authority of law, 
a special or a substitute judge has no power or au¬ 
thority to appoint another judge to act for him.®^ 

The legislatures may, and often do, provide for 
the selection of another special or substitute judge 
to try the case if the first appointee for any reason 
does not act;®® and there must be a compliance 


Mont—^Pincus v. Pincus* Estate, 2$ 
P.2d 986. 95 Mont 375. 

S3 C.J. p 1031 note 74. 

Consent of silbstltate jndcre 
Where judge has been disqualified 
for prejudice, he cannot arbitrarily 
name judge of another court to try 
case and order him to come at any 
stated time to take charge thereof, 
but must secure consent of designat¬ 
ed judge.—State v. Superior Court 
for Lewis County, 230 P. 154, 131 
Wash. 443. 

Sevlew 

Whether chancellor will call in an¬ 
other chancellor on ground of his 
own disqualification or will certify 
his disqualification to governor for 
appointment of a special chancellor 
is a matter pertaining to administra¬ 
tive functions of his office and is not 
reviewable.—Anderson v. Anderson, 
200 So. 726, 190 Miss. 508. 

43. Neb.—Seay v. Shrader, 95 N.W. 
•690, 69 Neb. 246. 

Ohio.—Demereaux v. State, 172 N.E. 
5-51, 35 Ohio App. 418. 

44. Mich.—^People v. Witherell, 14 
Mich. 48. 

45. Statute held valid 

Ohio.—State v. Partanen, 36 N.E.2d 
422, 67 Ohio App. 248. 

46. Mont.—State ex reL Eden v. 
District Court of Fifth Judicial 
Dist. in and for Jefferson County, 
95 P.2d 447, 109 Mont 263. 

Nev.—State v. Mack, 69 P. 362, 26 
Nev. 430. 

33 C.J. p 1032 note 79.. 

Entry of order by resident circuit 
judge on minutes of court certifying 
to his disqualification, or other 
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ground for assignment by governor 
of another circuit judge, as prerequi¬ 
site to govemor*s authority to order 
judge of another circuit to hold one 
or more terms, or part or parts of 
term in such circuit or in county 
thereof was not necessary in ab¬ 
sence of statute.—Seaboard Realty 
Co. V. Seaboard All-Florida Ry., 108 
So. 675, 91 Fla, 670. 

&eoital in executive order of cause 
or causes which substitute judges 
were to try, is not essential to valid¬ 
ity to executive order assigning spe¬ 
cial circuit judge, and may be treat¬ 
ed as surplusage.—Seaboard Realty 
Co. V. Seaboard All-Florida Ry., su¬ 
pra. 

Error in executive order in naming 
party plaintiff and in cause or caus¬ 
es to be tried by special judge may 
be treated as surplusage without 
affecting validity of such order.— 
Seaboard Realty Co. v. Seaboard All- 
Florida Ry., supra, 

47- Mo.—State ex rel. Lamm v. Mid- 

State Serum Co., App., 272 S.W. 99. 
.33 C.J. p 1032 note 79 [a], 

Eeoital in executive order of rea¬ 
sons for its issuance by governor is 
not essential.—State ex rel. Skipper 
V. Bird, 127 So. 331, 99 Fla. 673— 
State ex rel. Smith v. Gray, 116 So. 
475, 95 Fla, 412—Seaboard Realty 
Co. V, Seaboard All-Florida Ry., 108 
So. 675, 91 Fla, 670. 

Xf .judge chooses to state reasons 
he need not state his reasons in ex¬ 
act words of statute, but may state 
facts showing existence of statutory 
ground for prejudice.—State v. 
Huett, 104 S.W.2d 252. 340 Mo. 934. 
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48. Neb.—^Maher v. State, 13 N.W. 
2d 641, 144 Neb. 463, cerUorari de¬ 
nied 65 S.Ct 91. 323 U.S. 757, 89 
L.EcL 606. 

33 O.J. p 1032 note 80. 

49. Ky.—Cooper v. Williamson, 243 
S.W. 245, 198 Ky. 62. 

50. Ind.—Kambieskey v. State, 26 
Ind. 225. 

61. Ky.—^Kentucky Union Oo. v. 
Bailey, 192 S.W. 708, 174 Ky. 488. 

52. Arin—^In re Sears' Estate, 91 P. 
2d 874, 54 Ariz. 52. 

Ind.—Johnson v. Greenen, 188 N.B. 
796, 98 Ind.App. 612. 

53. Mo.—^Bower v. Daniel, 95 S.W. 
347, 198 Mo. 289. 

54. Ind.—^Love v. Jones, 127 N.E. 
549, 189 Ind. 390. 

33 C.J. p 1039 note 62. 

I Delegation of powers generally see 
supra § 45. 

55. Ind.—Neal v. State, 14 N.R2d 
690, 214 Ind. 328—Gears v. State, 
180 N.B. 592, 203 Ind, 400—Shock- 
ley V. State, 142 N.E. 850. 194 Ind. 
821. 

La.—^Kemp v. Hayes, 8 So.2d 357, 200 
La. 505. 

Mo.—State v. Malone, 62 S.W.2d 909, 
333 Mo. 594. 

Mont.—State ex rel. Smith v. Dis¬ 
trict Court,. First Judicial Dist., in 
and for Lewis and Clark County, 
151 P.2d 500. 

Tex.—^Honse v. Ford, Civ.App., 258 
S.W. 527. 

33 C.J. p 1039 note 63. 

Where special ju^e did uot refuse 
to act on a motion for new trial, ap¬ 
pointment of another judge was not 
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with the statutory provisions for such selection.56 
Where the authority of the special judge ceases by 
virtue of the return or appearance of the regular 
judge, on the subsequent absence of the regular 
judge the selection of another special judge is au- 
thorized^'^ The authority on whom the power to 
select originally the special or substitute judge is 
conferred ordinarily is authorized to make another 
selection.58 If the regular judge is authorized to 
make such selection the cause drops back to the 
regular judge for the appointment of another judge 
only, and not for the trial of the cause or taking any 
other steps therein.^^ 

The authority of a judge pro tempore ceases 
when the new judge pro tempore takes jurisdic- 
tion.®® The successor taking his seat before the 
expiration of the term may dispose of, and act on, 
such undisposed matters if he would have been com¬ 
petent to try the case out of which they arose.®^ 

§ 103. Compensation 

The legislature may provide for the compensation of 
special judges, and a special Judge Is entitled to such 
compensation. 

The legislature may provide for the compensation 


of special judges.®^ Such judges are entitled to 
the compensation so provided,®^ but are limited to 
such compensation.®^ Although the statute provid¬ 
ing for special judges contains no express provi¬ 
sion for their compensation, it has been held that 
they are entitled to the same compensation to which 
the regular judge is entitled but it has also been 
held that where no provision for compensation to 
special judges is made by law they are deemed to 
serve gratuitously.®® 

§ 104. Removal 

A special judge may be removed on such grounds as 
are prescribed by law. 

A Special judge may be removed only on the 
grounds provided by law.®^ Prejudice or ill will 
toward an agent of a party to the case, if it is not 
shown to extend to the party or his attorney, has 
been held not to be a ground for removal.®® 

§ 105. Authority, Powers, and Duties 

a. In general 

b. While regular judge holds court 

c. Authority as dependent on existence of 

regular qualified incumbent 


authorized.—State v. Spax^, 176 N. 
E. S, 202 Ind. 4$S. 

58. Ind.—^Metropolitan Life Ins. Co. 
V. Stenger, 109 N.B. 781, 59 Ind. 
App. 606. 

La.—State v. Judge. 2 So. 595, 39 La. 
Ann. 793. 

57. Ark.—^Femwood Min. Co, v, 
Pluna, 205 S.W. 822. 186 Ark. 107. 

58L Kan.—Berry v. Dewey, 170 P. 

1000, 102 Kan. 392. 

33 C.J. p 1040 note 65. 

Salectioxi hy second Judge 
Where disqualified district Judge, 
after motion for new trial was filed, 
transferred case to another Judge's 
department in same court for all fur¬ 
ther hearings, second judge, when 
disqualified, could call in judge of 
another Judicial district to hear mo¬ 
tion.—^Pincus V. Pincus' Estate, 26 P. 
2d 986, 95 Mont 375. 

58. Ind.—Gears v. State, 180 N.B. 
592, 203 Ind. 400—Owen v, Ha3> 
riott, 94 N.E. 591, 47 Ind.App. 359. 

€8. On approval of appeal bond by 
circuit judge pro tempore, authority 
of predecessor pro tempore judge in 
matter ceased.—^Heacock v. Arnold, 
169 N.B. 89, 90 IncLApp. 476. 

81. Tex.—^Edwards v. James, 13 
Tex. 52. 

33 CJ. p 1040 note 68. 

Ark.—Mississippi Qounty v. 
Green, 138 S.W.2d ZT7, 200 Ark. 
204. 


S.D.—Loiter v. Gibbs, 226 N.W. 561, 
55 S.D. 421. 

33 C.J. p 1032 note 85. 

Extra compensation to substitute 
Judges see supra | 38. 

Agreement of parties and their 
attorneys on selection of judge pro 
tern to retry cause, and fixing com¬ 
pensation to be paid for services of 
judge pro tern, was valid and not 
abrogated by change in selection of 
judge pro tern.—^McCleery v. Mc- 
Cleery Lumber Co., 33 P.2d 1112, 140 
Kan, 117. 

Compensation payable by regtilar 
Judge under agreement 
S.D.—Loffer v. Gibbs, 226 N.W. 561, 
55 S.D. 421. 

63. Tex.—Cramer v. Sheppard, 167 
S.W.2d 147, 140 Tex. 271—Mark- 
well V. Galveston County, Civ.App., 
186 S.W,2d 273, error refused— 
Holland v. Harris County, Civ. 
App., 103 S.W,2d 1067, affirmed 102 
S.W.2d 196, 129 Tex. 118. 

33 C.J. p 1032 note 86. 

Special Judges in city courts 
Ind.—City of Columbus v. Rynerson, 
148 N.E. 602, 195 Ind. 620. 

64. Ind.—City of Columbus v. Ryn¬ 
erson, 148 N.B. 602, 195 Ind. 620. 

N.Y.—Matter of Tyler, 15 N.Y.S. 366, 
60 Hun 566. 

65. Tex.—^Markwell v. Galveston 
County, Civ.App., 186 S.W.2d 273, 
error refused. 


68. Acting county Judge was not 
entitled to salary of office during life 
of Incumbent where no provision for 
compensation for such Judges had 
been made by law.—Frasier v. Dun¬ 
dy County, 213 N.W. 371, 115 Neb. 
372. 

67- W.Va,—State v. Beard, 99 S.K 

452, 64 W.Va. 312. 

Grounds whioh would disqualify 
regular Judge are the only grounds 
which justify the removal of a spe¬ 
cial Judge.—State v. Beard, supra. 

Statute which is inconsistent with 
constitution is inoperative.—State 
ex rel. Youngblood v. Warrick Cir¬ 
cuit Court of Warrick County, 196 N. 
E. 254, 208 Ind. 594. 

Removal by subsequent governor 

Where a governor commissions a 
person to sit as special Judge of the 
criminal court of appeals, in lieu of 
a regular Judge of said court dis¬ 
qualified for a term ‘‘through and 
until final determination of said 
cause in the Criminal Court of Ap¬ 
peals” a subsequent governor does 
not possess the power to cancel, re¬ 
voke, or set a^ide such commission 
and thereby remove such special 
judge from such office prior to final 
determination of said cause in said 
court, or to commission another per¬ 
son for said office until a vacancy 
occurs therein.—State v. Rowe, 300 
P, 727. 149 Okl. 240. 

68. W.Va.—State v. Beard, 99 S.B. 

452, 64 W.Va. 312. 
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d On return of regular judge 

e. Beyond term of court 

f. As to particular case or cause 

g. Chambers and vacation powers 

a. In Greneial 

special and substitute Judges during the period of 
their incumbency ordinarily have, as to matters within 
their jurisdiction, all the powers possessed by the regu¬ 
lar judge of the court. 

The nature and duration of the authority of a 
special judge depend on the purpose of his selec¬ 
tion, whether he has been selected to try a partic¬ 
ular case or cases, or to substitute for the regular 
judge in all judicial matters that might come before 
the court.6^ 

A substitute judge cannot function longer than 
his substitution for the local judge continues.70 The 


legislature may not grant authority to special judg¬ 
es in excess of that permitted by constitutional re- 
strictions.7^ The statutory authority of a substi¬ 
tute judge cannot be limited by the regular judge 
and, where the statute fixed the time during which 
the special judge shall act, an attempt to limit such 
time is without force and effect.^^ 

Generally speaking, while the powers of special 
or substitute judges are limited to those prescribed 
by law,74 and beyond them they may not act,*^® the 
special and substitute judges during the period of 
their incumbency have, as to matters within their 
jurisdiction, all the powers possessed by the regular 
judge of the court.^® On the selection of a special 
or substitute judge the powers of the regular judge 
ordinarily are suspended as far as they relate to the 
case or term which the former has been chosen to 


69. tr.S. —^Petition of Capo, C.C.A. 
Puerto Rico, 131 P.2d 581. 

Ind,—State ex rel. Freeman v. Su¬ 
perior Court of Marion County, 24 : 
N.E.2d 928, 216 Ind. 372. 

Power of special judge to: 

Hold special term see Courts i 167. 
Punish for contempt see Contempt 
S ^5. 

Authoxity of Judge ad litem is judi¬ 
cial 

Pla.—Wheeler v. Ridge Country 
Holding Co., 124 So. 457, 98 Pla, 
999. 

Stipulation authorizing justice oth¬ 
er than trial justice to talce all ac¬ 
tion necessary in connection with 
reception of verdict merely author¬ 
ized substitute justice to maintain 
term for regular assembly of jurors, 
-^ovalski V. Thomas, 242 N.T.S. 174, 
229 App.Div. 418. 

70. Mo.—State ex rel. Gott v. Fidel¬ 
ity & Deposit Co. of Baltimore, 
Md., 298 S.W. 83, 317 Mo. 1078. 

33 C.J. p 981 note 24. 

71. N.C.—Shepard v. Leonard, 25 S. 
E.2d 446, 223 N.C. 110. 

72. Mont.—State ex rel. King v. 
District Court of Eleventh Judicial 
Dist., 26 P.2d 966, 95 Mont. 400. 

73. Ind.—Railroad School Tp. 

Starke County v. Christensen, 169 
N.B. 533, 88 Ind.App. 580—Ex 

parte Peters, 166 N.E. 778, 89 Ind. 
App. 472. 

74. N.Y.—Rudd v. Hazard, 259 N.T. 
S. 18, 144 Misc. 552, affirmed 271 
N.T.S. 1042, 241 App.Div. 905, re¬ 
versed on other grounds 194 N.B. 
764, 266 N.T. 302. 

Tex.—^Henderson v. Soash, dv.App., 
157 S.W.2d 161. 

33 C.J. p 1032 note 93. 

75. Ind.—^Burns v. State, 136 N.B. 
857, 192 Ind, 427. 

N.C.—Greene v. Stadiem, 149 S.E. 
685, 197 N.C. 472. 


Iiimitatiou to comity for which se¬ 
lected 

Ind.—State ex rel. Kiser, Cohn & 
Shumaker v. Sammons, 57 N.R2d 
587. 

Ky.—Gross Adm'x v. Couch, 166 S.W, 
2d 879, 292 Ky. 304. 

N.C.—Shepard v. Leonard, 25 S.B.2d 
44-5, 223 N.C 110—Reid v. Reid, 155 
•S.E. 719, 19*9 N.C. 740. 

S.C,—^Evans v. Town of Edgefield, 
129 S,E. 207, 132 S.C. 380. 

Tex.—^Reynolds v. City of Alice, Civ. 
App., 160 S.W.2d 465. 

7GL Cal.—^Fay v. District Court of 
Appeal, Second Appellate Dist, 
Division 2. 254 P. 896, 200 Cal. 
522. 

Fla—State ex rel. Davis v. Ther- 
rell, 181 So. 382, 100 Fla 1661. 

Ga—Galloway v. Mitchell County 
Electric Membership Corporation, 
9- S.E.2d 903, 190 Ga 428. 

m.— Elshofl y. Murray, 235 IlLApp. 
4'88. 

Ind.—State ex rel. Fennig v. Adams 
Circuit Court, 37 N.E.2d 61. 219 
Ind. 699—State ex rel. Freeman v. 
Superior Court of Marion County, 
24 N.E,2d 928, 216 Ind. 372—Mil¬ 
ler V. Seiler. 142 N.B. 719, 82 Ind. 
App. 36, 

Ky,—^Harlan v. Commonwealth, 68 S, 
W.2d 443, 253 Ky. 1—Hall v. Ever- 
sole’s Adm’r, 64 S.W.2d 891. 251 
Ky. 296—^Philpot v. Common¬ 
wealth, 42 S.W.2d 317, 240 Ky. 289 
—^Pack V. Feuchenberger, 22 S. 
W.2d 914, 232 Ky. 267. 

Mich.—^People v. Pheljps, 245 N.W. 
565, 261 Mich. 45. 

Mont.—Pincus v, Pincus' Estate, 26 
P.2d 986, 95 Mont 375—Rowan v. 
Gazette Printing Co., 220 P. 1104, 
69 Mont 170. 

N.J.—Epps v. Bowen, 191 A. 110, 118 
N.J.Law 50. 

N.C—Shepard v. Leonard, 85 S.E.2d 
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445. 223 N.C 110—State v. Hartley, 
136 S.E. 868, 193 N.C. 304. 

N.D.—State v. Garrison, 276 N.W. 
693, 68 N.D. 7L 

Okl.—Corpus Juris cited iu Kane v. 
Ferguson, 157 P.2d 194, 199, 195 
Okl. 292. 

Tenn.—Holt v. State, 24 S.W.2d 886, 
160 Tenn. 366. 

Tex.—Baldwin v. Leonard, Civ.App., 
110 SW.2d 1160, error dismissed 
—^McBeth V. Streib, Civ.App., 96 
S.W.2d 992—Garrett v. Kelley, Civ. 
App., 6 S.W.2d 414, error refused 
—^Ex parte Blackwood, 167 S.W.2d 
908, 143 Tex.Cr. 169. 

Vt—In re Prouty's Estate, 181 A. 
138, 107 Vt 504. 

Wash.—State v. Superior Court for 
Lewis County, 230 P. 154, 131 

Wash. 448. 

33 CJ. p 1032 note 95. 

Justice, assigned to assist appeL 
late tribunals, has same powers pos¬ 
sessed by regularly constituted mem¬ 
bers.—^Fay V. District Court of Ap¬ 
peal, Second Appellate Dlst., Divi¬ 
sion 2, 254 P. 896, 200 Cat 522. 

District judge has power of su- 
preme court justice in whose place 
he sits because of Illness of regular 
justice.—First Nat. Bank v. Crane 
Creek Sheep Co., 273 P. 945, 47 Idaho 
149. 

smei^ency matters 
Where judges of district court des¬ 
ignated a judge to hear all emergen¬ 
cy matters for all divisions, the pow¬ 
er of the district court to act 
through the judge so sitting to hear 
emergency matters, even to the ex¬ 
tent of setting the case for trial and 
trying the same should not be lim¬ 
ited by the rule that such judge 
should not hear contested suits.— 
Cochran v. District Court of Second 
Judicial Dish of Colorado. 140 P.2d 
618, 111 Colo. 23L 
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try or hold, unless the special or substitute judge 
fails to appear,or resigns,7® or unless his term of 
office expires ;S0 but the authority of the regular 
judge is not suspended but continues as to matters 
not within the purview of the special or substitute 
judge’s selection.^! The rulings of special and sub¬ 
stitute judges are entitled to the same weight and 
credit as those of regular judges.82 A special or 
substitute judge ordinarily has power and authority 
to act until the completion of any business begun 
before him, and his commission expires with the 
reason which caused it to be issued.®^ 

The substituted judge does not lose jurisdiction by 
reason of inability to try the case on the day on 
which it had been set for trial by the regular judge, 
but may hear the case at a later date.^5 The ap¬ 
pointment of a justice of the peace as an assistant 
justice of the district court does not terminate be¬ 
cause of his entering on a new term of office as 
justice of the peace.®® Even if the law affords to 
either party in interest the right to have the cause 


transferred to an adjoining district if it has not 
been disposed of within a certain period of time 
from the date of the recusation, where a district 
judge recuses himself and calls in the judge of an 
adjoining district, the latter may try and determine 
the cause after such period of time has elapsed.®*^ 
Duty to serve. An attorney appointed as special 
judge ordinarily is not bound to serve as such;®® 
but a special judge who has been appointed and 
has qualified to try a case can be compelled to pro¬ 
ceed with the trial as long as he holds the appoint¬ 
ment.®^ 

Effect of selection of special judge on authority 
of substitute judge. It has been held that the au¬ 
thority of a substituted judge cannot be divested by 
the election of a special judge after he has respond¬ 
ed to the request of the regular judge to act.®® 
Adjourning court. A special judge has power to 
adjourn court,even in violation of his promise 
to the regular judge not to do so.®^ 

Change of venue. A special or a substitute judge 
ordinarily may entertain an application for a change 


77* Ind.—State ex rel. Preeman v. 
Superior Court of Marion County, 
24 X.E.2d 92S. 21S Ind. 372—State 
ex rel. Kister v. De Voss, 10 N.E.2d 
287, 212 Ind. 541. 

Ky .—^Dotson v. Burchett, 190 S.W. 

2d 697, 301 Ky. 28. 

Mo.—State ex rel, Banka v. Price, 
70 S.W.2d 130, 228 Mo.App. 530. 
N.D.—State v. Donnelly, 276 N.W. 
695, 68 N.D. 76. 

Okl.—Corpus Juris cited in Kane v. 
FeriTUSon, 157 P.2d 194, 199, 195 
Okl. 292. 

33 C.J. p 1032 note 96, 

Uffect of sTranting* separate trials 
Where change from regular to spe¬ 
cial judge has been granted at in¬ 
stance of one of several defendants, 
the granting of separate trials on 
motion of other codefendants would 
not operate to reinvest regular judge 
with Jurisdiction over their persons 
or subject-matter.—^Neely v. State, 
142 N.B. 852, 194 Ind. 667. 

78. Mo.—State v. Silva, 32 S.W. 
1007. 130 Mo. 440. 

79- Mo.—State v. Hudspeth, 60 S. 
W. 136, 159 Mo. 178. 

80. Wis.—Pordyce v. State, 92 N. 
W. 430, 115 Wis. 608. 

81. Ariz.—^Bellamack v. State. 294 
P. 622, 37 Ariz. 344. 

Cal.—^Metropolitan Water Dish of 
Southern California v. Adams, 122 
P.2d 257, 19 Cal.2d 463, rehearing 
denied 100 P.2d 357. 

Jla.—State ex rel. Skipper v. Bird, 
127 So, 331, 99 Fla. 673—^Seaboard 
Realty Co. v. Seaboard All-Flori¬ 
da Ry., 108 So. 675, 91 Fla. 670. 


Ind.—Zaring v. Zaring, 39 N.E.2d 
734, 219 Ind. 514. 

Kan .—Kansas City Power & Light 
Co. V. City of Elkhart, 31 P.2d 62, 
139 Kan. 374. 

Ky.—Golubic v. Rasnick, 39 S.W. 2d 
513, 239 Ky. 355. 

Mo.—McCormick v. St. John, 149 S. 

W.2d 894, 236 Mo.App. 72. 

Vt.—^In re Prouty's Estate, 181 A- 
138, 107 Vt 504. 

33 C.J. p 1033 note 1. 

Member of other court or body 

(1) Statutory provision authoriz¬ 
ing pro tern county judge to perform 
all duties of regular judge in his ab¬ 
sence must be interpreted as author¬ 
izing him to perform all duties which 
devolve on office of county judge, 
other than those which county judge 
himself only is authorized to per¬ 
form, as being personally made by 
constitution a member of fiscal 
court.—Jefferson County Fiscal 
Coiyrt V. Grauman, 136 S.W.2d 1102, 
281 Ky. 608. 

(2) Constitutional provision mak¬ 
ing judge of county court judge of 
quarterly court as well, and statute 
authorizing county judge pro tem to 
perform duties of regular county 
judge, do not authorize county judge 
pro tem to act as judge of quarterly 
court.—^Martin v. Stumbo, 140 S.W. 
2d 405, ZS2 Ky. 793. 

SisfuJag of record by regular judge 
instead of by substitute judge before 
whom proceedings were held was 
mere irregularity which did not ren¬ 
der proceedings void.—^Kambiesky v. 
State, 26 Ind. 225. 
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82. Mo.—State v. Wear, 46 S.W. 
1099, 145 Mo. 162. 

83. U.S.—U. S. V. Garsson, D.C.N. 
T., 291 F. 646. 

Cal.—Herbert M. Baruch Corpora¬ 
tion V. Superior Court of Califor¬ 
nia in and for Los Angeles Coun¬ 
ty, 270 P. 455, 205 Cal. 260—An¬ 
derson V. Bledsoe, 34 P.2d 760, 189 
Cal.App. 650—Fanning v. Mer¬ 
chants* Nat. Trust & Saving Bank, 
275 P. 967, 97 Cal.App. 676. 

La.—^Folse v, St. Bernard Parish 
Police Jury, 10 So.2d 892, 201 La. 
1048. 

Tex.—El Paso & S. W. R. Co. v. An- 
kenbauer, Civ.App., 175 S.W. 1090. 

84. La.—State ex rel. Livaudais v. 
Himel, 9 So.2d 509, 201 La. 168. 

33 C.J. p 1033 note 4. 

85. Mo.—State v. Noland. 19 S.W. 
715, 111 Mo. 473. 

86. R.I.—State v. Chappell, 58 A. 
1009, 26 R.I. 375. 

87- La.—^McKenzie v. Wooley, 3 So. 
128, 39 La.Ann. 944. 

88. La.—State v. Chargois, 30 La. 
Ann. 1102. 

33 C.J. p 1033 note 9 . 

89. Tex.—Schultze v. McLeary, H 
S.W. 924, 73 Tex. 92. 

90. Mo.—State v. Wear, 31 S.W. 608, 
129 Mo. 619. 

dL Ark.—Dillard v. State, 46 S.W. 
633, 65 Ark. 404. 

Mo.—^tate V. Ross, 23 S.W. 196, 118 
Mo. 23. 


82. Mo.—State v. Ross, supra. 



48 C.J.S. 


JUDGES 


of venue.^^ The authority and power of the spe¬ 
cial or substitute judge over the case has been held 
to cease with his granting a change of venue, 
although under some statutes, where a substitute 
judge awards a change of venue to another county 
because of the prejudice of the inhabitants, it is his 
duty to follow the case to the county to which the 
change of venue has been awarded.^^ 

Consolidation of cases. The appointment of a 
special judge in a case with which other cases have 
been consolidated will give him jurisdiction over 
the consolidated cases,but it has been held that 
he has no power to consolidate the case which he 
is appointed to try with another case.^*^ 

b. WMle Eegular Judge Holds Court 

In Jurisdictions where courts are divided Into differ¬ 
ent departments, parts, or divisions, a judge pro tempore 
or a special Judge may sit at the same time during which 
the regular Judge is sitting. 

Where the jurisdiction existing in a judicial dis¬ 
trict is single, indivisible, and not susceptible of 
duplication, a judge pro tempore may not hold court 
while the regular judge is also presiding,®^ or while 
the regular judge holds court at the same time in 
the same countybut it has been held that it is 
no objection to the correctness of the judgment that 
the special judge sat at the same time as the reg¬ 
ular judge,1 and that, where the defeated party 
was not deprived of any right at the trial, the judg¬ 
ment will not be reversed merely because it was 
rendered at a time when the regular judge was 
holding court^ It has also been held that the ir¬ 
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regularity of both the special judge and the regular 
judge holding court in the same district at the same 
time does not invalidate the authority of the special 
judge, duly selected, whatever effect it may have 
on the proceeding in which the regular judge is sit- 
ting.3 

Where courts are divided into different depart¬ 
ments, parts, or divisions, and there may be as many 
sessions of the court as there are judges thereof, 
as considered in Courts §§ 137, 162, there is no ob- 
j’ection to a judge pro tempore or a special judge 
sitting at the same time that the regular judge is 
sitting^ in the same district® or in another county 
of the same circuit or district.® He may preside 
over a branch of the court, while the regular judge 
holds another branch,^ and he may hold court at 
the same time and in the same building with the 
regular judge.® 

c. AntbLority as Dependent on Existence of Beg- 
nlar Qnalif ed Incumbent 

in some Jurisdictions the commission of a special 
judge expires with that of the regular Judge. 

In some jurisdictions the commission of a special 
judge expires with that of the regular judge;® 
hence the authority of the special judge ceases when 
the regular judge resigns,^® or when his term ex¬ 
pires,or when he dies.^® In other jurisdictions 
the commission of the special judge is not necessa¬ 
rily incident to that of the regular judge hence 
the death of the regular judge does not destroy the 
authority of the special judge during the term;^^ 


93- Iowa.—Havner v. Rockafellow, 
165 N.W. 316. 

33 C.J. p 1036 note 87. 

94. Ind.—Burns v. State, 136 N.B. 
857, 192 Ind. 427. 

N.D.— Corpus Juris cited ia State v. 
Garrison, 276 N.W. 693, 695, 68 N. 
D. 71. 

95. Mo.—State v. Anderson, 9 S.W. 
636, 96 Mo. 241. 

90. Tex.—^Mills v. Paul, Civ.App., 30 
S.W. 242. 

97. Tex.—Texas-Mexlcan R. Co. r. 
Cahill, Civ.App., 23 S.W. 232. 

98. Kan.—Cox v. State, 2 P. 155, 30 
Kan. 202. 

33 C.J. p 1033 note 14. 

99. Or.—Baisley v. Baisley, 13 P. 
888, 15 Or. 183. 

33 C.J. p 1033 note 16. 

1. Ky.—^Paducah Band, Coal & Iron 
Co. V. Cochran, 37 S.W. 67, 18 Ky. 
L. 465. 

2. Tex.—Bedford v. Stone, 96 S.W. 
1086, 43 Tex.CIv.App. 200. 


3. Wyo.—Hoglan v. Geddes, 172 P. j 
136, 25 Wyo. 436. 

33 C.J. p 1033 note 25. | 

4. Tex.—^Hamilton v. State, 168 S. 
W. 536, 74 Tex.Cr. 219. 

33 CJ. p 1033 note 20. 

5. Okl.—^Johnson v. State, 97 P. 
1059, 1 Okl.Cr. 321, 18 Ann.Cas. 
300. 

33 C.J, p 1033 note 21. 

0. Ky.—Louisville & N. R. R. C^ v. 
Herndon, 104 S.W. 732. 126 Ky. 589, 
31 Ky.L. 1059. 

33 C.J. p 1033 note 22. 

7. Ill,—Beach v. People, 41 N.K 
1117, 157 Ill. 659. 

33 C.J. p 1033 note 23. 

8. Colo.—Bigcraft v. People, 70 P. 
417, 30 Colo. 298. 

33 C.J. p 1033 note 24. 

9. Ark.—Caldwell v. Bell, 6 Ark. 
227. 

10- Ark.—Caldwell v. Bell, supra. 
Kan.—Golden v. Mitchell, 190 P, 785, 
107 Kan. L 

IL Ark.—Caldwell v. Bell, 0 Ark. 
227. 


Representative of Judg’e 
Where district judg:e ordered re¬ 
count of ballots cast for county 
commissioner in three precincts, and 
ballot boxes of two precincts could 
not be unlocked at recount, and two 
candidates obtained an alternative 
writ of mandamus to compel the 
opening” thereof and recount, the dis¬ 
trict judge, whose term expired be¬ 
fore return day of the writ, would 
have no authority to act at the re¬ 
count, and hence his representative, 
appointed for the original recount, 
would have no authority.—Chavez v. 
Baca, 144 P.2d 175, 47 N.M. hi. 

12. Ky.—Peck v. Commonwealth, 95 
S.W.2d 25, 264 Ky. 556. 

13. Tex.—Glover v. Albrecht, Civ. 
App., 173 S.W. 504. 

33 CJ. p 1034 note 29. 

14. Mo.—State v. Tucker, 62 S.W. 
2d 453, 333 Mo. 171. 

Tex,—Glover v. Albrecht, Civ.App., 
173 S.W. 504. 

Assignment by president judge of 
judicial district, of other judges to 
‘ hold court, will hold good after 
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and the fact that the regular judge vacates his of¬ 
fice after the due selection of a special judge does 
not terminate the authority of the special judge.^® 
Where the special judge has been regularly select¬ 
ed and has assumed jurisdiction over a particular 
case, it has been held that the resignation of the 
regular judge thereafter,^® or the qualification of 
the successor to the regular judge,does not oust 
the special judge of jurisdiction in the case. Even 
if the appearance of the successor to the disqualified 
judge would operate to oust the special judge of 
jurisdiction in the case, it has been held that the 
judgment of the special judge in the case, being 
colore officii, could not be collaterally impeacha- 
ble.l8 

d. On Eetom of Eegolar Judge 

The appearance of the regular Judge to resume his 
duties ordinarily operates to vacate the office of the 
special Judge. 

The appearance of the regular judge to resume 
his duties ordinarily operates to vacate the office of 
the special judge,^^ without any order to that ef- 
fect^O Nevertheless it has been held that the spe¬ 
cial judge does not lose jurisdiction to complete 
the trial of a case because the regular judge re¬ 
turns during the trial and resumes his duties 


and it is reversible error for a regular judge to as¬ 
sume jurisdiction of such case .22 The authority of 
a special judge who has been selected on the ground 
of the absence of the regular judge does not termi¬ 
nate by the mere temporary presence of the regular 
judge in the court room without any intention of 
discharging his official duties.23 

The selection by the regular judge of another 
judge has been held to terminate the authority of a 
special judge selected for the term over any busi¬ 
ness of the court other than that which the spe¬ 
cial judge may have taken up and not concluded or 

determined.24 

e. Beyond Term of Court 

Whether or not the authority of a special Judge may 
extend beyond the term depends on the constitutional 
and statutory provisions under which he has been se¬ 
lected. 

Whether or not the jurisdiction of a special judge 
ends with the term of the court depends on the 
constitutional and statutory provisions under which 
he has been selected.^® Under some provisions 
where the special judge is selected to hold a term, 
or a part of term, of court, he has no power to act 
after the expiration of such term or part thereof.^® 
Under other statutes, where a special judge is se- 


death of president judge.—^In re Car¬ 
bon County Judicial Vacancy, 141 A. 
249, 292 Pa. 300. 

Where superior court judge was 
selected to preside in case before su¬ 
preme court, in place of disqualified 
supreme court justice, who died aft¬ 
er submission of case and before its 
decision, deceased justice’s successor 
properly refrained from assuming 
jurisdiction in place ■ of superior 
court judge, who had heard argu¬ 
ment before appointment of disquali¬ 
fied judge’s successor.—Atlanta 
Coach Co. V. Cobb, 174 S.E. 131, 178 
6a. 544. 

15. Tex.—^Lowe v. State, 201 S.W. 
986, 83 Tex.Cr. 134. 

16. Ga.—Clayton & Co. v. Wallace, 
41 Ga. 268. 

Ky.—Beauchamp v. Commonwealth, 
4 Ky.L. 27, 11 Ky.Op. 655. 

17. Mo.—Citizens’ Nat. Bank v. Gra¬ 
ham, 4S S.W. 910, 147 Mo. 250, 

16. Tex.—Coles v. Thompson, 27 S. 
W. 46, 7 Tex.Civ.App. 666. 

19. Ark.—Femwood Min. Co. v. 
Pluna, 205 S.W. 822, 136 Ark. 107 
—Hyllis V. State, 45 Ark. 478. 

S3 C.J. p 1034 notes 37, 44. 

SO, W.Va.—State v. Stevenson, 62 
S.B. *688, 64 W.Va. 392, 19 L.R.A., 
N.S., 713—State v. Carter, 39 S.E. 
611, 49 W.Va. 709. 


BetuxxL of justice holding himself 
qualified 

Where three superior court judges 
were designated to preside in case 
before supreme court on theory that 
three supreme court justices, includ¬ 
ing chief justice, were disqualified, 
on subsequent action of chief justice 
holding himself qualified, it was 
proper for a superior court judge to 
retire without order, although he had 
heard argument, and it was imma¬ 
terial, as regards authority to over¬ 
rule previous supreme court deci¬ 
sion, whether earlier or later desig¬ 
nated superior court judge retired.— 
Atlanta Coach Co. v. Cobb, 174 S.E. 
131, 178 Ga. 544. 

21. Ind.—Railroad School Tp. 
Starke County v. Christensen, 169 
N.E. 533, 88 Ind.App. 580. 

Tex.—Johnson v. Bussey, Civ.App., 
95 S.W.2d 990, error refused. 

33 C.J. p 1034 note 40, p 976 note 55. 
Authority of special judge as to par¬ 
ticular case see infra subdivision 
f of this section. 

22. W.Va,—State v. Stevenson, 62 
S.E. 688, 64 W.Va. 392, 19 L.R.A., 
N.S., 713. 

Besnmption after charge to jnry 
Under constitution and statutes 
providing for the exchange of judg¬ 
es whenever they deem it expedient, 
there was no error in the regrular 
judge, after impaneling the jury and 
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hearing the pleadings read, then call¬ 
ing in the judge of another district 
to preside because physically unable 
to proceed, and later, after the 
charge was read to the jury, resum¬ 
ing charge of the case, both judges 
passing on the motion for new trial 
and signing the judgment.—^Lan¬ 
caster V. Bush, Tex.Civ.App., 267 S. 
W. 339. 

23. Tex.—^Dean y. Dean, Civ.App., 
214 S.W. 605. 

24. Mo.—State v. Williams, 117 S. 
W. 618, 136 Mo.App. 330. 

25. Ind.—Railroad School Tp.. 
Starke County v. Christensen, 169 
N.E. 633, 88 Ind.App. 580. 

Phrases “term of court” and “part 

of term,” as used in constitution 
providing for calling in of judge of 
another circuit to hold “term of 
court” or “.part of term,” do not re¬ 
fer to trial of particular case or cas¬ 
es, but to time when court holds a 
session.—State ex rel. Nickerson v. 
Rose, 175 S.W.2d 768, 351 Mo. 119‘8— 
State ex rel. Dunlap v. Higbee, 43 S. 
W.2d 825, 328 Mo. 1066. 

26. Ark.—^Hopper v. Sullivan, 76 S. 
W.2d 305, 189 Ark. 1131. 

33 C.J. P 1036 note 60. 

Special chancellor 

Ark.—^Hopper v. Sullivan, supra— 
Red Bud Realty Co. v. South, 224 
S.W. 964, 146 Ark. 604—Goodbar 
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lected to try a particular case, his jurisdiction over 
the case does not end with the term at which he 
was selected,27 but continues until the end of the 
proceedings in the court and he may adjourn 
the hearing of the case beyond the term at which 
he was selected.2^ Where the regular judge ap¬ 
points a special judge to hold an adjourned term, it 
has been held that the special judge may continue 
holding the adjourned term after the commence¬ 
ment of a regular term in another county of the 
same circuit.^® 

f. As to Particular Case or Cause 

A special Judge, after he qualifies, ordinarily pos¬ 
sesses ail the powers of the regular Judge as to the case 
or cases for which he has been selected. 

If a special judge is selected for the purpose of 


hearing or presiding over a certain and specified 
case or cases, his jurisdiction is limited to the trial 
and determination of that particular case or cas- 
tsM He has no authority in any other case or 
cause,22 although it may be between the same par- 
ties.23 

Nevertheless the special judge, after he qualifies, 
possesses all the powers of the regular judge as to 
the case or cases for which he has been selected,^* 
until it or they have been finally determined,25 re¬ 
gardless of the disqualification of the regular 
judge,26 subject to revert to the control of the 
regular judge in the event that the special judge 
becomes incapacitated or refuses to act.27 His 
power extends to matters with respect to the trial 
of the case,22 to all matters therein subsequent to 
the verdict and judgment,2 9 and to matters regard- 


shoe Co. V. Stewart, 68 S.W. 250, 
70 Ark. 407. 

Waiver "by parties 

Ky.—Small v. Reeves, 87 S.W. 682. 

33 C.J. p 1035 note 54 [a]. 

In KesLtTLolcy 

(1) Authority of special judge to 
act in case ceases on expiration of 
term to which he was appointed.— 
Duff V. Hodges' Guardian, 14 S.W.2d 
1058. 228 Ky. 294—33 C.J. p 1034 
note 49 [aj (4). 

(2) Under earlier statutes see 33 
C.J. p 1034 note 49 [a] (l)-<3). 

27. U.S.—McDonough r. U. S., C.C 

A.Cal,, 1 F.2d 14J, certiorari de¬ 
nied 45 S.Ct. 95, 266 U.S. 613, 69 
L.Ed. 468. 

Okl.—Collier r. State, 5 P.2d 405, 62 
Okl.Cr. 346, overruling Patterson 
V. XJ. S., 118 P. 150, 7 Okl,Cr. 272, 
and Dodd v. State, 115 P. 632, 5 
OkLOr. 513. 

33 C.J. p 1035 note 51. 
trntil return of regular Judge 

Where statute provides that a 
judge pro tempore shall serve until 
return of regular judge, an attempt 
to limit the tenure of the special 
Judge to a certain term is without 
force or effect, and liis authority 
may extend beyond the term and 
until the return of the regular 
judge.—Railroad School Tp., Starke 
County, V. Qhristensen, 169 N.E. 533, 
88 Ind.App. 580—Ex parte Peters, 165 
N.E. 776, 89 Ind.App. 472. 

23. Okl.—Collier v. State, 6 P.2d 
406, 52 OkhCr. 346. 

33 C.J. P 1035 note 52. 

29. Ind.—Cincinnati & Chicago R. 
Co. V. Rowe, 17 Ind. 568. 

33 C.J. p 1035 note 63. 

30. Ind.—Wheeler v. State, 63 N.E. 
975, 168 Ind. 6'87. 

31. —State Docks Commission 
V. State ex rel. Jones, 150 So. 537, 
237 Ala. 521. 


Okl.—Corpus juris quoted in Collier 

V. State, 5 P.2d 405, 407, 52 Okl. 
Or. 346. 

33 C.J. p 1035 note 57. 

Order designating specific cases 
Order reciting disqualification of 
circuit judge in specific cases, call¬ 
ing on another to try them, and re¬ 
citing that judge was unable to hold 
part of term, constituted a call of 
circuit judge, not to hold part of 
term, but to try specific cases in 
which calling judge was disqualified. 
—State ex rel. Dunlap v. Higbee, 43 
S.W.2d 825, 328 Mo. 1066. 

32. Ky.—Coleman v. Mullins, 288 S. 

W. 701, 216 Ky. 761. 

33 CJ. p 1035 note 58. 

33. Okl.—Hirsh v. Twyford, 139 P. 
313, 40 Okl. 220. 

Enjoining or vacating judgment 

(1) It has been held that a judge 
pro hac vice was not authorized to 
try a subsequent suit to enjoin the 
judgment entered by him.—^Norris v. 
Pollard, 75 Ga. 358. 

(2) It has also been held, how¬ 
ever, that a special judge appointed 
to try a case may try a subsequent 
action to vacate the judgment en¬ 
tered therein, and to enjoin the levy 
of an execution issued therein.—^Har¬ 
ris V. Musgrave, 9 S.W. 90, 72 Tex. 
18. 

(3) Likewise it has been held 
that as long as the disqualification 
of the local judge continues, and he 
has not assumed jurisdiction of the 
matter, the visiting judge may, after 
returning to his own district, hear a 
motion to vacate a judgment entered ! 
in a case tried before him.—^Peterson 
v. Finnegan, 176 N.W. 734, 45 N.D. 
101 . 

34. Fla.—State ex rel. Skipper v. 

Bird, 127 So. 331, 99 Fla. 673. 

Ind.—State ex rel. Youngblood v. 
Wajrrick Circuit Court of Warrick 
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County, 196 N.E. 254, 208 Ind. 594 
—Dinkla v. Miles, 188 N.E. 577, 
206 Ind. 124. 

Ky.—Gross’ Adm’x v. Couch, 166 S. 

W.2d 879, 292 Ky. 304. 

Mo.—State ex rel. Browning v. Kel¬ 
ly, 274 S.W. 731, 309 Mo. 465. 

Okl.—Ernest v. Canary, 281 P. 574, 
139 Okl. 128. 

33 C.J. p 1035 note 60.' 

35. Ind.—Miller v. Seiler, 142 N.B. 

719, 82 Ind.App. 36. 

Okl,—Collier v. State. -5 P.2d 405, 

52 OkLCr. 346. 

33 C.J. p 1035 note 61. 

Authority beyond term of court see 
supra subdivision e of this section. 
Under some statutes a special 
judge is expressly given “power to 
hear and determine said cause until 
the same is finally disposed of."— 
State ex rel. Hodshire v. Bingham, 
33 N.E.2d 771, 218 Ind. 490, 134 A.L. 
R. 1126—State ex rel. Youngblood v. 
Warrick Circuit Court of Warrick 
County, 196 N.E. 254, 208 Ind. 594. 

Amendment of Jud.Code § 18, on 
Sept 14, 1922, to provide that, when 
trial has been entered on before des¬ 
ignated judge’s period of service has 
expired, period of service shall be 
extended until the trial is concluded, 
extends and does not limit terms as 
designated and does not affect power 
of chief justice to designate judge to 
sit until date specified and for such 
further time as may be required to 
complete unfinished business.—U, S. 
V. Garsson, D.C.N.Y., 291 F. 646. 

38. Tex.—^Ford v. Simmons, Civ. 
App., 171 S.W. 1077. 

37. Ind.—Woodsman v. State, 105 N. 
B. 155, 899, 181 Ind. 613. 

38. Ga.—Gainesville Bugg^' & Wag¬ 
on Co. V. Morrow, 98 S.E. 100, 23 
Ga.App. 268. 

39. Ga.—Gainesville Buggy & Wag¬ 
on Co. V. Morrow, supra. 
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ing the enforcement of the judgment,and to mat¬ 
ters of review and appeal.^^ A special judge may 
render a decree in a cause heard by him during the 
term, after the adjournment of the court and the 
expiration of his commission.^2 it has also been 
held, however, that under a statute providing that 
special judges shall have power to hear and deter¬ 
mine the causes in which they are appointed until 
they are finally disposed of, the functions of a spe¬ 
cial judge are concluded by the entry of a final 
judgment in the cause in which he is appointed 
and that, when a judge of one judicial district has 
been requested by the judge of another judicial dis¬ 
trict to hear and determine a proceeding and has 
rendered judgment in the requested matter, his au¬ 
thority to act as judge in such other district ceas- 

es.44 

Effect of amendment adding new parties. Where 
some of the plaintiffs have died, the filing of an 
amended petition making their heirs parties has 
been held not to affect the authority of a special 
judge appointed to try the case.'*® 

Modification of order. During the term of court 
at which a special judge was selected and at which 
he made an order, he may properly modify such 
order.**® 


Retrial of case. In some jurisdictions, if the 
judgment rendered before a special judge is re¬ 
versed on appeal, it has been held that he has au¬ 
thority to retry the case;*^ but in other jurisdic¬ 
tions it has been held that he may not retry the 
case after reversal.*^ 

Abolition of office. Where a constitutional 
amendment abolishes the office of judge pro tem¬ 
pore created under statute, it has been held that 
the judge pro tempore immediately loses jurisdic¬ 
tion of the cause pending before him.*^ 

g. Chambers and Vacation Powers 

Where a special or substitute Judge is vested with 
the same powers as the regular Judge, ordinarily he may 
make such orders as the regular Judge can make in vaca* 
tion or at chambers. 

Where the authority of the special or substitute 
judge is limited to the actual holding of court for 
the regular judge and the special or substitute judge 
is not authorized to exercise judicial powers in 
matters not properly brought before him while hold¬ 
ing court, he cannot exercise the chambers powers 
of the regular judgeand where it is provided by 
statute that, when a judge is disqualified to act in 
any matter in vacation, such matter shall be brought 
before the judge of another district, a special judge 
appointed by the governor has no jurisdiction in 


N'.D.—^tate v. Tomlinson, 74 N.W. 
S95. 7 N.I>. 294. 

notion for new trial ‘before jadsre 
pro tempore 

Ind.—State ex rel. Hodshire v, Bing¬ 
ham, 33 N'.E.2d 771, 218 Ind. 490, 
134 A.L..R. 1126. 

40. Kan,—Hentig v. Thomas, 53 P. 
SO, 7 Kan.App. 115. 

33 C.J. p 1035 note 66. 

41. Ga.—Gainesville Buggy & Wag¬ 
on Co. V. Morrow, 98 S.E. 100, 23 
Ga.App. 26S. 

Approval of appeal bond 
OkL—^Ernest v. Canary, 281 P. 574, 
139 OkL 128. 

42. S.C. —Roberts v. Wessinger, 48 
S.B. 248, 69 S.a 283. 

43. In Indiana 

(1) The rule of the text has been 
followed.—^State ex rel. Wabash Val¬ 
ley Coach Co. V. Beasley, 47 N.E.2d 
324, 221 Ind. 274—State ex rel. TJser- 
vo, Inc., V. Circuit Court of Hunt¬ 
ington County, 27 NJEi.2d 79, 217 
Ind. 297—^Hays v. Hays, 22 N.E.2d 
971, 216 Ind. 62—33 C.J. p 1035 note 
69. 

(2) Special judge may sign bills 
of exceptions after a final decree or 
judgment Is entered, but such an 
act is merely the completion of an 
order made during the trial.—State 


ex rel. XTservo, Inc., v. Circuit Court 
of Huntington County, supra—^Kis¬ 
sel V. Lewis, 61 NJS. 209, 27 Ind. 
App. 302. 

(3) Special judge has no Jurisdic¬ 
tion in supplementary actions which 
may grow out of the failvire or re¬ 
fusal of a party to perform a legal 
duty imposed by, or arising out of, 
the judgment which cannot be en¬ 
forced by issuing execution thereon. 
—State ex rel. Wabash Valley Coach 
Co. V. Beasley, supra—State ex rel. 
McGuIrk V. Davisson, 19 N.E.2d 463, 
215 Ind. 245—State v. Davisson, 148 
N.E. 401, 196 Ind. 461, disapproving 
Brackney v. Boyd, 123 N.B. 695, 7l 
Ind.App. 592, petition for rehearing 
overruled 125 N.E. 238, 71 Ind.Appv 
592, 

(4) Where special judge was ap¬ 
pointed in action to settle partner¬ 
ship wherein receiver was appointed, 
general change of venue took entire 
action with it, and hence special 
judge's jurisdiction did not termi¬ 
nate witJh entry of final judgement, 
and judge had jurisdiction not only 
to determine issues in main action 
but also to administer receivership 
estate.—State ex rel. K^st v. Ball, 
lad., 62 N.E.2d 621. 

(5) Position of special judge was 
not functus officio when final decree 
in proceedings to terminate trust in 
lands was rendered, where it re- 
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Quired trustee to sell lands and re¬ 
port such sale to court for approval 
or disapproval.-^Rooker v. Fidelity 
Trust Co., 151 N.E. 610, 198 Ind. 207. 

44. N.D.—King v. King, 231 N.W. 
846, 69 N.D. 688. 

45. Mo.—^Naffzieger v, Reed, 11 S. 
W. 815, 98 Mo. 87. 

46. Ind,—^Metsker v. Whitsell, 103 
N.E. 1078, 181 Ind. 126. 

47. Ind.—Woodsman v. State, 105 
N.E. 155, 181 Ind. 613. 

Mo.—^Naffzieger v. Reed, 11 S.W. 
315, 98 Mo. 87—State v. Sneed, 4 S. 
W. 411, 91 Mo. 552—State v. Hayes, 
88 Mo. 344. 

Where special judge was improp- 
erly selected and the regular judge 
had been succeeded in office by an- 
i other who was not disqualified, it 
was held that, on the case being re¬ 
manded for retrial, the latter should 
preside.—^Lacy v, Barrett, 76 Mo. 
469. 

48- Pa.—^Rumsey v. Lindsey, 56 A. 
430, 207 P€uSt. 262. 

49. Cal.—Martello v. Superior Court 
In and for Los Angeles County, 
261 P. 476, 202 CaL 400. 

50. La.—^Halphen v, Guilbeau, 38 
La.Ann. 724. 

Mont—^Wallace v. Helena Electric R, 
Co., 25 P. 278, 10 Mont 24, 
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vacation.5l Where the constitution provides that 
special judges shall have the power and authority of 
regular judges in the courts which they are ap¬ 
pointed to hold, it has been held that they have no 
power to act in vacation or at chambers and the 
legislature can confer no such power. ^2 Qn the 
other hand, where the special or substitute judge is 
vested with the same powers as the regular judge, 
and becomes substituted therefor, he may make, if 
within his jurisdiction, such orders as the regular 
judge can make in vacation's or at chambers 
and, conversely, such orders as the regular judge 
cannot make, he may not make.^s 

Even though the r^^ular judge may be authorized 
to exercise judicial powers in vacation, if the au¬ 
thority of the special judge ceases with the close 
of the term at which the selection is made, he can¬ 
not thereafter exercise vacation powers and this 
rule has been applied to a special chancellor.^^ 

§ 106. Record and Presumptions of Author¬ 
ity 

The authority of a special of substitute Judge ordi¬ 


narily should appear from the record of the case in which 
he acts. 

Generally speaking, the authority of a special 
judge should appear from the record of the case 
in which he acts.®* Ordinarily the record should 
show his selection in a manner prescribed by law,®^ 
the grounds therefor,®^ his eligibility,®! and his 
qualifications.® 2 

Although there are some cases which seem to 
hold that the authority of a special judge will not 
be presumed,®® ordinarily the faflure of the record 
to show the due authority of the special judge is 
not necessarily fatal,®^ and it is not fatal for the 
record to fail to show the eligibility®® or qualifica¬ 
tion®® of the special judge; and, in accordance with 
the general presumption of law that a person acting 
in a public capacity was properly appointed and 
was dtily authorized to do so, the proper authority 
and the due appointment of a special judge will be 
presumed,®^ especially in a collateral proceeding.®® 
Accordingly, favorable presumptions have been in¬ 
dulged in favor of the manner of selection,®® the 
eligibility,"^® qualifications,"^! and the existence of 


51. Of nno warxaaito prooedding* 
Miss.—Kelly v. State. 80 So. 49. 79 
Miss. 168. 

62. N.C,—Sbepaxd v. Leonard. 26 S. i 
E.2d 445, 223 N.a 110. 

53. Fla.—Steams v. Steams, 143 So. 
642. 106 Fla. 440. 

Ind.—parte Peters, 166 N.B, 776, 
89 Ind.App. 472, 

33 aj. p 1036 note 78. 

54. Fla.—Sommers t. Apalachicola 
Northern R. Co., 96 So, 151, 85 
Fla. 9, 

Mont.—^Hill V. Nelson Coal Co., 104 
P. 876, 40 Mont. 1. 
fi^edal coimty judge can discharge 
duties of county Judge in cases of 
vacancy or inability and con per¬ 
form duties which are possessed and 
can be performed by county Judge 
out of court.—^Hudd v. Hazard, 194 
N.ES. 764, 266 N.T. 302. 

65. Ky.—^Dupoyster v, Clarke, 90 S. 
W. 1. 121 Ky. 694, 28 Ky.L. 655. 

56. Ark.—^Red Bud Realty Co. v. 

South. 224 S.W. 964, 145 Ark. 604. 
Authority of special Judge beyond 
term see supra subdivision e of 
this section. 

67. Ark.—Red Bud Realty Co. ▼. 

South, supra. 

33 aj. p 1036 note 95. 

58. Okl.—Apple v. Mils, 160 P. 1067, 
50 Okl. 80. 

93 C.J. p 1036 note 2. 

Record to show proper Juris¬ 

diction of special judge 
Tex.—^Bullock.& Blassingame v. St 


Louis Southwestern Ry. Co. of 
Texas, Civ.App.. 18 S.W.2d 722. 

33 C.J. p 1036 note 2 CaJ. 

Act reQuizimg entry of order of 
appointment of Judge ad hoc is in¬ 
applicable to Judge appointed be¬ 
cause of recused Judge.—^Terrebonne 
Gas Co. V. Hotard, 4 La.App. 467. 

59. Fla.—Potter v. Realty Securities 
Corp., 82 So, 298, 77 Fla. 768. 

33 C.J. p 1037 note 3. 

Record held sufficient 
Tex.—Whitehead v. State. 22 S.W.2d 
921, 113 Tex.Cr. 532. 

Written agreement by parties or 
attorneys selecting special Judge 
should be entered of record in prop¬ 
er order book of court.—^Brown v. 
Miller, 137 S.E. 227, 103 W'.Va. 282. 

60- Moss.—Commonwealth v. Fay, 
24 N.E. 201, 151 Mass. 880. 

33 C.J. p 1037 note 4. 

61- Okl.—Apple V. Ellis, 150 P. 1067, 
50 Okl, 80. 

33 C.J. p 1037 note 6. 

62. Okl,—^Apple v, Ellis, supra. 

33 C.J. p 1037 note 6. 

Record held suffici^t 
Ind.—Tow V. State, 151 N.B. 697, 
198 Ind. 253. 

33 CLJ. p 1037 note 6 [a]. 

Piling of oath of special judge 
among papers is not a substantial 
compliance with statute reanlring 
entry of oath on minutes, especial¬ 
ly in absence of showing that regu¬ 
lar judge was disoiualLded and man¬ 
ner of selection of special judge.— 
Woodland v. State, Tex.Cr.App., 184 
S.W.2d 623. 


63. N.T.—Gasson v. Atkins, 112 N. 
T.S. 224. 59 MIsc. 145. 

33 C.J. p 1037 note 7. 

64. Mo.—State v. Gamble, 18 S.W. 
1111, 108 Mo. 500. 

33 C.J. p 1037 note 8. 

Absence of reference to agreement 
authorizing one to act as a special 
Judge is not an affirmative showing 
that no such agreement was made. 
—^Riley v. Wilkinson, Ala., 23 So.2d 
582. 

Validity of clerk’s selection of at¬ 
torney to try case does not require 
appointment of attorney to be first 
spread on court’s minutes.—^Robin¬ 
son V. McArthur, 144 S.E. 19, 166 Ga. 
611. 

65. Mo.—State v. Gamble, 18 S.W. 
nil, 108 Mo. 500. 

33 C.J. p 1037 note 9. 

66. Mo.—Green v. Walker, 12 S.W. 
353, 99 Mo. 68. 

33 C.J. p 1037 note 10. 

67. Cal.—Corpus Juris cited in In 
re Kent’s Estate, 57 P.2d 901, 6 
Cal.2d 154. 

33 CJ. p 1037 note 12. 

68- Ind.—State v. Murdock, 86 Ind. 
124. 

33 C.J. p 1037 note 13. 

69. CaL—^In re Kent’s Estate, 67 P. 
2d 901, 6 Oal.2d 154. 

Kan.—^Hunter v. Ferguson, 13 Kan. 
462. 

70. Ky.—Cotton v. Wolf, 14 Bush 
238. 

71. Mo.—State v. Gamble, 18 S.W. 
nil, 108 Mo. 600— Green v. Walk¬ 
er, 12 S.W. 353, 99 Mo, 69. 
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§ 106 


the ground for selection.^ 

The governor's commission appointing a special 
jtidgc is not conclusive evidence of the appointee’s 
legal authority where the regular judge continued 
to hold court and refused to concede any disquali¬ 
fication on his part.^* 

Substitute judge. The authority of a substitute 
judge ordinarily should appear from the record;"^ 
thus the record should show his proper selection^® 
and the ground or occasion which warrants the se- 
lection.'^s It has been held, however, that the fail¬ 
ure of the record to show the proper authority of 
a substitute judge is not fatal,77 for his authority is 
presumed, in the absence of an 3 rthing in the record 
to the contrary.7* Thus it has been presumed that 
he was selected in a proper manner,79 and that the 
grounds existed therefor.*® 

§ 107. De Facto Judges and Validity of Their 
Acts 

Where the selection of a special or substitute Judge is 
authorized by law, a person who has been selected and 
has taken possession of the office, and acts under color 
of title* Is a Judge de facto whose acts are valid and 
binding. 

A Special or substitute judge properly selected un¬ 


der authority of law is both a judge de facto and 
a judge de jure.*i Where there is no legal author¬ 
ity for the selection of a special judge, a person so 
attempting to act is neither a judge de jure nor 
a judge de facto,** and proceedings had before him 
are null and void.** Following the rule that there 
cannot be a de facto officer if a de jure officer is 
discharging the functions of the office in question, 
if the regular judge is presiding and assumes to act 
in the particular cause, a special judge irregularly 
appointed, who assumes to act, is not even a de fac¬ 
to judge.*^ It has been held that a statute provid¬ 
ing for the selection of a judge pro hac vice in the 
emergency of the disqualification of the judge only 
does not create an office, and consequently, under 
the theory that in order that there may be a de 
facto judge, there must be an office which the law 
recognizes, there can be no de facto judge pro hac 
vice.** As a general rule, provided the selection of 
a special or substitute judge is authorized by law, 
one who has been selected and has taken possession 
of the office, and therefore acts under color of ti¬ 
tle, is considered as a judge de facto;** his acts 
are not void,*7 but are valid and binding.** The 
acts of a de facto special or substitute judge cannot 
be overthrown in collateral attack** or in a direct 


72. Ark.—LAmble v. W. T. Rawleigh | 
Co., 14 S.W.2d 245, 178 Ark. 1019.! 

33 C.J. p 1037 note 17. 

73. Ark.—Reed v. Bradford, 217 S. 
W. 11. 141 Ark, 210. 

74. Fla,—McMullen v. State, 112 So. 
462, 92 Fla, 693. 

33 C.J. p 1037 note 20. 

Supreme court rule, requiring for¬ 
mal order entered of record for dis¬ 
trict judge to hold court in district 
of another judge, should be followed. 
—Massengill v. City of Clovis, 267 P, 
70, 33 N.M. 318. 

75. N.C.—^Bear v. Cohen, 66 N.C. 
611. 

76. Fla.—McMullen v. State, 112 So. 
462, 93 Fla. 693—Keen v. Polk, 72 
So. 788, 72 Fla. 100. 

77. Mo.—State v. Newsum, 31 S.W. 
605, 129 Mo. 154. 

33 C.J. p 1037 note 23. 

Bedtal held suffloieiit 

A recital in the record by one dis¬ 
trict judge that he is sitting at the 
request of the regular judge of the 
court is sufficient evidence to show 
jurisdiction to act, although the bet¬ 
ter practice would be to have the 
record show the fact of such re¬ 
quest by the regular presiding judge, 
—State V. Kile, 218 P. 347, 29 N.M. 
S5. 

78- Mo.—State v. Huett, 104 S.W.2d 
252, 340 Mo. 934. 

23 C.J. P 1037 note 24. 


79. Wash.—State v. Sachs, 29 P. 
446, 3 Wash. 691. 

33 CJ. p 1038 note 25. 

80. Mo.—State v. Huett, 104 S.W.2d 
252, 340 Mo. 934—State v. Ko- 
wertz, 297 S.W. 358, 317 Mo. 426. 

33 C.J. p 1038 note 26. 

81. Ky.—Corpus Juris quoted in 
Feck T. Commonwealth, 95 S.W.2d 
25, 27, 264 Ky. 566. 

33 C.J. p 1088 note 27. 

Oue assuzniag to act as a special 
judge without having first taken 
oath as prescribed by constitution 
could not be “judge de facto.”—^Bn- 
loe v. State. 160 S.W.2d 1039, 141 
Tex.Cr. 602. 

82. Wash.—^National Bank of Wash¬ 
ington, Coffman-Dobson Branch, t. 
McCrillis, 130 P.2d 901, 15 Wash. 
2d 345. 144 A.L..R. 1197. 

33 CJ. p 1038 note 28. 

Emergency judge appointed by 
governor under invalid law author^ 
izing assignment of emergency judge 
when regular judge entered armed 
forces, was not a “judge de jure” by 
virtue of his appointment.—State v. 
Green, 175 S.W.2d 576, 206 Ark, 361. 
Appointment of referee 
Unauthorized appointment of 
judge ad litem cannot be deemed ap¬ 
pointment of referee, and judicial 
acts of appointee cannot be regarded 
as judicial acts of referee.—^Wheeler 
V, Bldge Country Holding Co., 124 
So. 457. 98 Fla. 999. 
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83. U.S.—^Annonl v. Bias Nadal*s 
Heirs, C.C.AJEhierto Rico, 94 F.2d 
613. 

OkL—Stanclift v. Swingle, 120 P. 
252. 30 Okl. 544. 

Tex.—Grogan v. Robinson, Civ.App., 
8 S.W.2d 571, error refused. 

84. Ark.—Reed v. Bradford, 217 S. 
W. 11, 141 Ark. 201. 

85. Ga.—Bedingfield v. First Nat 
Bank, 61 S.E. 30. 4 Ga.App. 197, 

33 aj. p 1038 note 34. 

86. Ala.—^Ex parte Webster, 100 So. 
909, 211 Ala. 470. 

Ky,—^Feck v. Commonwealth, 95 S, 
W.2d 25, 264 Ky. 666. 

Mo.—State ex rel. McGaughey v. 
Grayston, 163 S.W.2d 336, 349 Mo. 
700. 

N.T.—^In re Pardee’s Estate, 18 N.T. 

S.2d iU, 259 App.Div. 101. 

33 C.J. p 103$ note 35. 

87. Kshi.—Keys v. Keys, 109 P, 985, 
83 Kan. 92. 

88. Kan.—^Hancock t. Nye, 234 P. 
946, 118 Kan. 384. 

33 C.J. p 1038 note 87. 

89. Ala.—^Riley v. Wilkinson, 23 So. 
2d 582. 

Ky.—Corpus Juris quoted in. Feck 

V. Commonwealth, 95 S.W.2d 25, 
27, 264 Ky. 55$. 

Tex.— Corpus Juris quoted in Lind- 
sley V. Uindsley, Civ.App., 152 S. 

W. 2d 416, reversed on other 
grounds 163 S.W.2d 633, 139 . Tex. 
612. 

33 C.J. p 1038 note 39.* 
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attack^ tmless objections to his acting aa judge are 
promptly made,^^ except for jurisdictional dcfects,^^ 

§ 108. Objections to Authority and Waiver 
Thereof 

Objections to the authority of a special or substitute 
judge may be made, but such objections may be waived 
by act or omission of the party. 

The authority of a special or substitute judge may 
be challenged by a timely objection.^^ Although 
the parties cannot be estopped by their consent to 
deny jurisdiction, as considered supra § 98, if ju¬ 
risdiction exists, objections to the authority of a 
special or substitute judge may be waived by act 
or omission of the party,^^ in criminal*^ as in civ- 
il95 proceedings, and ordinarily such objections are 
waived where they arc not promptly made,but, if 


promptly made, the validity of the appointment of 
the special judge must be decided.®'^ The objection 
should be made at or before the trial.®® 

If objection and exception are made to the tm- 
authorized appointment of a special judge at the 
time of the appointment, it is not necessary to ob¬ 
ject to such judge qualifying and to his acts during 
the trial.®® 

Persons entitled to object. Persons not parties 
cannot question the authority of a special judge.^®® 
The rule that the authority of a special judge may 
be waived by acts or omissions of the party applies 
only to the original parties to the record^®^ who are 
under no disabilities ;^®2 hence, it does not apply to 
I infants^®® or to interveners who promptly or timely 
1 object.i®4 


JXJDQ-E’S MINUTES or NOTES. Memoranda usu¬ 
ally taken by a judge, while a trial is proceeding, 
of the testimony of witnesses, of documents offered 
or admitted in evid^ce, of offers of evidence, and 
whether it has been received or rejected, and the 
like matters.^ 


JXJDO-E’S OEDEB. See Motions and Orders § 2, 
also 42 C. J. p 466 note 42-p 467 note 51. 

JUDGMENT. A word difficult to define or pre¬ 
scribe by limits or boundaries.® The word ^^judg- 
ment’^ may be used in the strict, technical sense of 


Only state or zlglitfta inonmbeiLt 
oonld (LTiestloa legaUty of election 
and title to office of de facto judgre 
pro tempore.—State v. Roberts, 288 
P. 761. ISO Kan. 764. 

90 , ]g^y,—^peck T. Commonwealth, 95 
S.W.2d 25, 264 Ky. 656. 

33 C.J. p 1038 note 46. 

Waiver of objections see Infra § 108. 
93, Ind.—2Ionker v. Cowan, 84 Ind. 
395. 

33 C.J. p 10138 note 40. 

92. Mo.--State ex reL McGaugbey 
V, G^yston, 163 S.W.2d 335, 349 
Mo. 700. 

Wfiish.—National Bank of Washing¬ 
ton, ColEman-Dobson Branch, v. 
McCriilis. 130 P.2d 901, 15 Wash. 
2d 346. 144 A.LuR. 1197. 

93. Fla.—U. S. Fidelity & Guaranty 
Co. V. Tucker, 159 So. 787, 118 Fla. 
430. 

Ind.—Gears t. State, 180 N.E. 592, 
293 Ind. 400. 

Ky.—Proctor v. Peoples Bank of 
Morehead, 140 S.W.2d 667, 283 Ky. 
100—Corpus Juris cited in Martin 
V. Stumbo, 140 S.W.2d 405, 407. 282 
Ky. 798—Corpus Juris cited in 
Feck V. Commonwealth, 95 S.W.2d 
25. 27. 264 Ky. 666—Duff v. Hodg¬ 
es’ Guardian, 14 S.W.2d 1058, 228 
Ky. 294. 

T,f>—State V. Kavanaugh, 13 So. 2d 
366, 203 La. 1. 

Ohio.—^Earner v. Barner, 19 Ohio 
App. 458. 

OkL—^Kane r. Ferguson, 157 P.2d 
194, 195 OkL 292. 


Tex.—Whitehead ▼. State, 22 S.W.2d 
921, 11!3 Tex.Cr. 532. 

Wis.—Greene v, American Malting 
Co.. 140 N.W. 1130, 163 Wis. 216. 

33 aj. p 1038 note 43. 

Waiver of irregularities in selection 
see supra § 101 e. 

Waiver of objectiou to Jurisdiction 
beyond term 

Ind.—Railroad School Tp. Starke 
County, V, Christensen, 169 N.E. 
533. 88 Ind.App. 680. 

Ky.—Small v. Reeves, 37 S.W. 682. 

Okl.—Ex parte Elgan, 126 P. 684, 8 
Okl.Cr. 75. 

94. Ky.—^Peck v. Commonwealth, 95 
S.W.2d 25, 264 Ky. 556. 

Wash,—State v. Holmes, 40 P. 735, 
12 Wash. 169, rehearing denied 41 
P. 887, 12 Wash. 169. 

95. Wash.—State v. Holmes, supra, 

96. Ind.—^Morgan v. State, 146 N.E. 
761, 83 Ind,App. 43. 

Ky,—Martin v. Stumbo, 140 S.W.2d 
405, 282 Ky. 793. 

Vt.—^Kimball v. New York Life Ins. 
Co., 126 A. 553, 98 Vt. 192. 

YT.Vsl .—Sutherland v. Workman, 195 
S.B. 856, 119 W.Va. 683. 

33 C.J..P 1039 note 46. 

Objections held timely 

Ind.—Stephen v. State, 193 N.E. 376, 
207 Ind. 388. 

97. Ky.— Corpus Juris cited in 
Goodloe's Ex’r v. ^Goodloe, 270 S. 
W. 790, 792, 208 Ky. 189. 

j 33 C.J. p 1039 note 47. 
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98. Ky.—O’Mara v. Town of Mt. 
Vernon, 185 S.W.2d 675, 299 Ky. 
401—Martin v. Stumbo, 140 S.W.2d 
405, 282 Ky. 793. 

Tex.—Reynolds v. City of Alice, Civ, 
App., 150 S.W.2d 455. 

33 C.J. p 1039 note 48. 

Objection after coutinuaaieey bail, 
and adverse verdict was too late.— 
Akers v. Commonwealth, 156 S.E. 
763, 155 Va. 1046. 

Objection on motion for new trial 
was too late. 

Ky.—Peck v. Commonwealth, 95 S.W. 
2d 25,. 264 Ky. 556. 

Tex.—^Walker v. State, 271 S.W. 384, 
99 Tex.Cr. 634. 

99. Ind.—Metropolitan Life Ins. Co. 
V. Stenger, 109 N.E. 781, 59 Ind. 
App. $06. 

100. Ind.—^Love v. Jones, 127 N.E. 
549, 189 Ind. 390. 

XOl. Ky.—^Rudd v. Woolfolk, 4 Bush 
555. 

33 C.J. p 1039 note 54. 

102. Ky.—^Rudd v. Woolfolk, 4 Bush 
555—^Bryant v. Wade, 3 Ky.Op 
213. 

103. Ky,—^Bryant v. Wade, supra. 

104. Ind.—Walb v. Bshelman, 94 N. 
E. 566, 176 Ind. 263. 

1. Black LJ>. 

2. 15.S. —West Branch Novelty Co. 
V. Bloom, D.CLPa., 31 F.Supp. 673, 
680. 
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the final determination of the rights of the parties 
in an action, as discnssed in Judgments post, or in 
a general and popular sense indicating the decision 
or conclusion at which one has arrived upon a given 
question.3 Also, in a specific and very limited use, 
it has been described as a legalistic term for a par¬ 
ticular record.'* 

In its general and popular sense the word '^judg- 
ment” may be defined as that faculty of the mind 
by which a person is enabled, by comparison of 
ideas, or an examination of facts, to arrive at a 
just conclusion in reaching for the truth;5 the for¬ 
mation of an opinion or notion concerning some 
thing by exercising the mind upon it;® the mental 
ox>eration by which facts are weighed, comparisons 
and deductions made, and conclusions reached;7 
and in this sense it implies discretion,® deliberation 
and knowledge.9 It may also be defined as the act 
or result of judging;^® the decision or conclusion 
reached, as after consideration or deliberation;^! 
the decision resulting from the mental process of 
reasoning,!® 

For the technical definition of the word as an ad¬ 
judication by a court see Judgments § 1, Equity § 
580, and criminal Law § 1556; and for the mean¬ 
ing of the term as etni^oyed in the Soldiers and 
Sailors Belief Act see Army and Navy § 37 f (4), 
(5). 

As sometimes equivalent to, and sometimes dis¬ 
tinguished from, ‘‘award” see Arbitration and 
Award § 71, and Award 7 C J.S. p 1311 note 57. 

The word “judgment” iu its general and popular 


sense has been held in particular cases synon 3 nnous 
with “belief^ see 10 C.J.S. p 237 note 40, “estimate” 
see 31 C.J.S. p 183 note 40, “opinion,”!® and “pru¬ 
dence.”!* 

It has been compared with “discretion” see 27 
C.J.S. p 134 note 33, and distinguished from “feel- 
ing^' see Feel 36 C.J.S. p 631 note 61. 

Judgment book. See the C.J.S. title Judgments §§ 
no, 127, also 34 C.J. p 57 note 81~p 58 note 92, p 
90 notes 61-63. 

Judgment by confession. See the C.J.S. title 
Judgments §§ 134-172, also 34 C.J. p 97 note 42- 
p 129 note 71. 

Jtidg^nent by default. See the C.J.S. title Judg¬ 
ments §§ 187-218, also 34 C.J. p 147 note 99-p 
198 note 17. 

Judgment creditor. See Creditor 21 C.J.S. p 1053 
note 69-p 1054 note 70. 

Judgment debt. See Debt 26 C.J.S. p 11 note 43-p 
12 note 46. 

Judgment debtor. See Debtor 26 C.J.S. p 31 notes 
28-32. 

Judgment de terris. See Dower § 106. 

Judgment docket. See the C.J.S. title Judgments 
§ 127, also 34 C.J. p 90 notes 61-63. 

Judgment for fraud. A phrase meaning that 
I fraud is the gravamen of the action in which the 
judgment is recovered, and that proof of fraud is 
essential to the right of recovery.!® 

Judgment in personam and Judgment in rem. 
See the C.J.S. title Judgments § 12. 


3. S.C.—^Redfearn v. Douglass, 15 S. 
E. 244, 245, 35 S.C. 569. 

Jury fmijctloii 

The word is sometimes peculiarly 
apt to express the function the jury 
is to discharge.—State v. Tedder, 65 
S.B. 449, 451, 33 S.C. 437. 

4. Bestidoted meaning 

la a statute establishing special 
proceeding for collecting particular 
taxes, the word “judgment” was not 
used in the sense of a final determi¬ 
nation by a court of competent ju¬ 
risdiction of the rights of parties in 
an action or proceeding, but rather 
it was employed as an apt, legalistic 
term for the record to be made up 
by the prothonotary as the basis of 
a. selling writ.—fPottock ▼. Mellott, 
22 A.2d 843, 848, 2 Terry, Del., 361. 

5. Ind.—^Timmls v. Wade, 81 N.B. 
827, 829, 5 Ind.App. 139. 

Sianilaxly expressed 

“Judgment” is a product of the 
reasoning faculties of the human 


mind, compounded of, and condition¬ 
ed by, experience in human affairs 
and. In the case of a judicial ofllcer, 
the requirements, exigencies and 
training of legal and judicial work. 
—West Branch Novelty Co. v. 
Bloom, D.C.Pa., 31 F.Supp. 673, 680. 

6. IT.S,—Cleveland Clinic Founda¬ 
tion V. Humphrys, C.C.A.Ohlo, 97 
F,2d 849, 857. 

7* S.C.—State t. Tedder, 65 S.B. 
449, 451, 83 S.C. 437. 

8. N.T.—People v. State Racing 
Commission, 103 N.Y.S. 965, 961, 
57 Misc, 331. 

33 C.J. p 1040 note 6 ta], 

9. Mo.—^Burridge v. New York Life 
Ins. Co.. 109 S.W. 560, 666, 211 Mo. 
168. 

33 C.J. p 1040 note 8 [a]. 

10. S.C.—State V. Tedder, 65 S.E. 
449, 451, S3 S.C. 437. 

11* S.C.—State V. Tedder, supra, 
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12. Ind.—^Timmis v. Wade, 81 N.B. 
827, 829, 6 Ind.App. 189. 

13. Minn.—^Zalk & Josephs Realty 
Co. V. Stuyvesant Ins. Co. of City 
of New York. 253 N.W. 8, 191 
Minn. 60. 

Neb.—State v. Switzer, 112 N.W. 297. 

‘300, 79 Neb. 78. 

46 C,J. p 1117 note 93. 

Similarity stated 

Opinion is but a synonym for 
judgment; both have their genesis 
in thought and depend alike on dis¬ 
cernment and discrimination in 
reaching a conclusion.—Cohen v. 
Workhouse Warden. 160 N.Y.S. 696, 
598. 

14. Neb.—Garneau Cracker Co. v. 
Palmer, 44 N.W. 463, 465, 28 Neb. 
307, 308. 

16. N.Y,—^Burnham y, Pidcock, 68 
N.Y.S. 1007, 1009, 58 App.Div. 273. 
Judgment based on fraud excepted 
from operation of discharge in 
bankruptcy see Bankruptcy S 573 f. 
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Judgment in retraxit. See Dismissal and Nonsuit 
§5. 

Judgment lien. See the C.J.S. title Judgments §§ 
454-511, also 34 C.J. p 567 note 73-p 636 note 68. 

Judgment nil dicit or Judgment nihil dicit. See 
the C.J.S. title Judgments § 187, also 34 C.J. p 
148 notes 16-25. 

Jtidgment 7iisi. See the C.J.S. title Judgments § 
6, also 33 C.J. p 1041 note 31. 

Judgment non obstante veredicto or Judgment 
notwithstanding verdict. See the C.J.S. title Judg¬ 
ments §§ 59-61, also 33 C.J. p 1177 note 8-p 1188 
note 85. 

Judgment non sum infonnatus. See the C.J.S. 
title Judgments § 187. 

Judgment note. See the C.J.S. title Judgments 
§ 153, also 33 C.J. p 1041 note 32, 34 C.J. p 106 note 
13. 

Judgment nunc pro tunc. See the C.J.S. title 
Judgments §§ 117-121, 258, also 34 C.J. p 71 note 
35-p 82 note 15. 

Judgment of his peers. A term of expression 


borrowed from Magna Charta;^® it means trial by 

jury.i7 

Judgment of non prosequitur or Judgment of non 
pros. Defined see the C.J.S. titles Judgments § 8 
and Dismissal and Nonsuit § 3. Nolle prosequi as 
merely an agreement not to proceed further in a 
suit see Dismissal and Nonsuit § 4, and as differ¬ 
entiated from judgment of non pros see Judgments 
§ 8 . 

Judgment of sale. Rather an order for the en¬ 
forcement of a judgment than a judgment itself.^® 

Judgment on narr and cognovit. See the C.J.S. 
title Judgments § 134. 

Judgment on the merits. See the C.J.S. title 
Judgments § 8. 

Judgment quod recuperat. See the C.J.S. title 
Judgments § 8. 

Judgment roll. See the C.J.S. title Judgments 
§§ 122-125, also 33 C.J. p 82 note 16-p 89 note 36. 

Other phrases employing the word are set out in 
the note.i^ For other phrases as to which more re¬ 
cent adjudications have not been found see 33 C.J. 
p 1040 notes 12-18. 


16. Okl.—parte Wagmer, 50 P. 
2d 1135, 1139, 58 Okl.Cr. 161—Ex 
parte Autry, 60 P.2d 239, 243, 58 
Okl.Cr. 88. 

17- Okl.—^Ex parte ’Wagner, 50 P.2d 
1135, 1139, 58 Okl.Cr. 161—Ex 

parte Autry, 50 P.2d 239, 243, 58 
Okl.Cr. 88. 

33 C.J. p 1041 note S3. 

As to constitution of Juries gen¬ 
erally see the C.J.S. title Juries 
§$ 6-8, also 35 C.J. p 143 note 56 
-p 147 note 86. 

18. Ill.—Gage V. People, 69 N.B. 80, 
82, 206 Ill. 647. 

19. Phrases construed 

(1) “Appealable judgment*' see 
Appeal and Error |§ 91-152, and 
consult Descriptive-Word Index. 


(2) “Pinal judgment," “final or¬ 
der,** “final decree,** “final determina¬ 
tion,** and similar phrases see gen¬ 
erally the C.J.S. titles Appeal and 
Error §§ 92-108; Certiorari § 20; 
Courts § 181 a note 79; Criminal 
Law §§ 1643-1657: Equity § 582 
notes 57-71; Judgments $ 11; Mo¬ 
tions and Orders § 2, also 42 C.J. p 
468 notes 66-74; and specifically the 
particular titles in the Descriptive- 
Word Index sub verbo “Pinal or In¬ 
terlocutory Judgments and Decrees.** 

(3) “Judgment and understand¬ 
ing,** as meaning knowledge suffi¬ 
cient to comprehend the nature of 
the transaction; and not used as 
synonymous with “learning and wis¬ 
dom.**—Thomas v. Young, 22 P.2d 
588, 590, 67 App.D.C. 282. 

♦ 


(4) “Judgment of the board of di¬ 
rectors.**—^Du Bois V. Century Ce¬ 
ment Products Co., 183 A- 188, 191, 
119 N.J.Eq. 472. 

(5) “Matters of judgment.**—John 
A Prye Shoe Co. v. Williams, 46 N. 
E.2d 1, 4, 312 Mass. 656. 

(6) “Money Judgment or decree" 
as distinguished from “foreclosure 
decree*’ see Foreclosure 36 C.J.S. p 
1246 note 30 (2). 

(7) “Pocket judgment,** a statute 
merchant which was enforceable at 
any time after nonpayment on the 
day assigned, without further pro- 

! ceedings.—^Black L.D. “Statute mer¬ 
chant” defined see the C.J.S. defini¬ 
tion Statute, also 69 C.J. p 338-500 
note 19. 
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Entrust . 754 

Entrusted . 754 

Enure . 754 

In Scotch law. 119 

International offense . 34 

Internment . 34 

Internuncio . 34 

Internuncius . 34 

Inter pares non est potestas. 35 

Inter partes . 35 

Interpelacion . 35 

Interpellate . 35 

Interpellation . 35 

Interplea . 35 

Interpolate . Ill 

Interpolation.^. Ill 

Interpose . Ill 

Interposita persona. Ill 

Interpret . Ill 

Interpretacion . Ill 

Interprctare et concordare leges legibus est 

optimus interpretandi modus . Ill 

Interpretatio chartarum benigne facienda est 

ut res magis valeat quam pereat. 112 

Interpretatio fienda est ut res magis valeat 

quara pereat. 112 

Interpretation. 112 

Interpretatio talis in ambiguis semper fienda 
est, ut evitetur inconveniens et absurdum 113 

Interprete . 113 

Interpreter . 113 

Interregnum .. 113 

Interrogatoire. 113 

Interrogatories.*.. 113 

Interrogatorio . 114 

In terrorem. 114 

In terrorem populi. 114 
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Interrupt . 114 

Interrupted . 114 

Interruptio . 114 

Interruptio multiplex non tollit praescriptionem 
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INTERNATIONAL LAW 


Accretion, acquisition of territory by, § 8 
Acquisition of territory, sovereign power, § S 
Actions by or against foreign sovereigns or nations, 

§ IS, pp. 22-31 
Aerial, domain as, § 6 
Air space, exclusive sovereignty in, § 7 
Amicable means, resolution of international differ¬ 
ences by, § 19 
Application, § 1 
Aquatic domain, §§ 6, 7 
Arbitration, 

Claims against state by foreign subjects or citi¬ 
zens, § 26 

Settlement of international disputes by, §§ 19, 23 
Artificial sovereignty, § 10 

Attachment, property of foreign nation, consent to 
suit as authorizing, § 18, p. 27 
Authority, § 1 

Bays, aquatic domain as including, § 7 
Belligerency, recognition of, § 5, pp. 5-10 
Belligerents, limited status, § 4 
Boundary rivers, extent of domain in, § 7 
Burden of proof, sovereign immunity to suit, § IS, 
p. 31 

Canals, aquatic domain including, § 7 
Cession of territory, sovereign power, § 8 
Change of sovereignty, effect of, § 15 
Chinese Nationalist Government, recognition of, § 5, 
p. 5, n, 61 
Citizens, 

Extraterritorial jurisdiction as to, § 11 
Necessity for existence of state, § 4 
Claims against state, foreign subjects or citizens, § 26 
Coercion, settlement of International disputes, § 25 
Collective intervention, affairs of another state, § 14 
Commissioners, claims against foreign government 
submitted to, § 26 
Common highway, open sea as, § 7 
Conciliation, solution of international disputes by, §§ 
19, 21 

Conclusiveness, claims against foreign governments, 
decision of commissioners to whom submitted, § 
26 

Conditional recognition of sovereignty, § 5, p. 6 
Confederations, status, § 4 

Confiscatory decree, unrecognized government, effect 
of, §.5, p. 9 

Conflict of theories, § 4 
Conflict with domestic legislation, § 1 
Congress, binding effect on, § 2, n. 13 
Conquered territory, status, § 6 
Conquest, acquisition of territory by, § 8 
Consent of suit against foreign sovereign, § 18, p. 26 
Counterclaim, foreign sovereign bringing action as 
subject to, § 18, p. 23 
Courts, extraterritorial, § 9, n. 34 
Custom, source of international law, § 3 
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De facto states or governments, 

Consent to actions against, § 18, p. 25 
Recognition giving international status, § 5, p. 6 
Status, § 4 
Definition, § 1 

Sovereignty, § 10, n. 37 
Denationalization, recognition, § 4 
Denikin Government, recognition, § 5, p. 5, n. 61 
Diplomatic intercourse, family of nations, § 16 
Diplomatic recognition, decrees of regime not sub¬ 
ject of, effect, § 5, p. 9 

Diplomatic relations, severance of to settle interna¬ 
tional dispute, § 25 

Discovery, acquisition of territory by, § 8 
Distinctions,' municipal law, § 2 
Divisions of subject matter, § 1 
Domain, 

Extent of, § 6 
Inviolability of, § 12 

Dual nationality, citizens treated as having, § 4 
Economic and Social Council of United Nations, § 17 
Embargo, settlement of International dispute by, 5 25 
Entrance of troops, prevention of, § 13 
Equality, incident of sovereignty, § 11 
E.xistence, § 4 

External sovereignty, nature of, § 10 
Extraterritorial rights and jurisdiction, § 9 
Family of nations, 

Diplomatic intercourse between members of, I 
16 

Political unities with limited status in, § 5, p, 6 
States constituting, § 4 
Federal anions, status, § 4 
Foreign Agents Registration Act, § 12 
Foreign corporations, immunity of foreign sovereign 
to suit as extended to, § 18, p. 28 
Foreign sovereigns, actions by or against, § 18, pp- 
22-31 

Foreign warship, immunity of ofificers and crew from 
suit, § IS, p. 27, n. 24 

Formal recognition of political unity, necessity, § 5, 
P. 7 

General appearance, foreign sovereign entering, 
waiver of immunity to suit by, § 18, p. 27 
General assembly of United Nations, § 17 
Government, necessity for existence of state, § 4 
Gulfs, aquatic domain as including, § 7 
Hague Convention, effective date, § 4, n. 50 
High seas, search and seizure on, § 7, n. 14; § 11. 
History, § 3 
Holy S^, status of, § 6 
Identity of states, § 4 

Immunity, waiver of by foreign sovereign bringing 
suit, § 18, pp. 23, 26 

Implied recognition, political nnity, § 5, p. 7 
Independence, recognition of, § 5, pp. 5-10 
Individuals, international status, § 4 
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Insurgency, status of, § 4 
Internal law, 

Distinguished, $ 1 
Nationality as determined by, § 4 
Internal sovereignty, nature of, § 10 
International WMiferences and congresses, § 16 
International CJourt of Justice, United Nations, §§ IT, 
24 

International equilibrium, intervention to preserve, § 
14 

Intervention, affairs of another state, § 14 
Inviolability of domain, § 12 
Judicial settlement, international disputes, § 19 
Jurisdiction, 

Claims against foreign government, § 26 
Exclusive jurisdiction of nation within its own 
domain, § 9 

Jus fedale, classical expression for international law, 
§l,n.l 

Lakes, aquatic domain as including, § 7 
Landlocked seas, aquatic dcmiain as including, § 7 
League of Nations, establishment and termination, § 
17 

L^l status, state as having, § 4 
Limited status, political unity having, | 5, p. 6 
Litigation, International Court of Justice, § 24 
Loss of international status, § 4 
McCormack Act, § 12 

Maritime belt, aquatic domain as including, § 7 
Mediation, settlement of international differences by, 
|§19, 22 

Modification of international status, § 4 
Municipal law distinguished, § 2 
Nationals, 

Intervention into affairs of another state to pro¬ 
tect, § 14 

Necessity to existence of state, § 4 
Nature, § 1 

Negotiation, settlement of international differences 
by, §§ 19, 20 

Neutralized state, status, § 4; § 5, p. 6 
Nomads, band of as constituting state, § 6 
Occupation, acquisition of territory by, § 8 
Pacific blockade, settlement of international disputes 
by, §25 

Permanent Court of International Justice, § 1, n. 1 
Perpetual allegiance, doctrine of, § 4 
Plebiscite, alienation of territory conditioned on, § 8 
Prescription, acquisition of territory by, § 8 
Propaganda, registration of foreign agents spreading, 
§ 13 

Protected states, limited status in family of nations, 
§ 5, p. 6 

Protectorate, states under, § 4 
Proteges, protection of, § 4 

Provisional Government of Russia, recognition, § 5, 
p. 5, n. 61 

Real sovereignty, § 10 

Recognition of independence or belligerency, § 5, pp. 
6-10 


Relations between states, |§ 16-18, pp. 21-^31 
Remedies, §§ 19-24 

Res judicata, award made in arbitration of inter¬ 
national dispute, § 23 

Retorsion and reprisal, settlemaat of international 
disputes by, § 25 

Retroactive operation, recognition of govemm^it, | 5, 
p. 7 

Rivers, internationalization, § 7 
Royal Norwegian Navy, capacity to sue, { 18^ p, 23, 
n. 1 

Sanction, | 1 
Scope, § 3 

Sea, sovereignty of nations bordering on, { 7 
Search and seizure, high seas, § 7, n. 14 
Secretariat, United Nations, § 17 
Security Council, United Nations, § 17 
Seizure, property of foreign nation, consent to suit 
as authorizing, § 18, p. 27 
Servitudes, § 12 

Set-off or counterclaim, foreign sovereiga bringing 
action as subject to, § 18, p. 23 
Source, §§ 1, 3. 

Sovereignty, 

Change of, § 15 
Domain as essential to, § 6 
Exercise of, § 10 
Incidents of, § 11 

Recognition by other states as essential to, § 5, 
p. 5 

Soviet Government of Russia, recognition, § 6, p. 5, 
EU 61 
States, 

Aquatic domain as including, § 7 
Sovereign political unity, § 4 
Status of persons in, § 4 
Subjects, 

Extraterritorial jurisdiction as to, $ 11 
Necessity for existence of state, § 4 
Subversive acts, registration of foreign agents en¬ 
gaging in, § 12 
Territorial domain, §§ 6, 7. 

Treaties, 

Claims against state by foreign subjects or citi¬ 
zens, § 26 

Source of international law, § 3 
Troops, prevention of entrance, § 13 
United Nations, §§ 1,17,19 
Unrecognized government, 

Capacity of instrumentality of to maintain suit, 
§ 18, p. 23, n. 1 
Status, § 5, p. 8 

Vessels, term territorial as including, § 7 
Waiver, immunity of foreign sovereign to sue, § 18, 

p. 26 

War, belligerents in time of, limited status, § 4 
Withdrawal, consent of foreign sovereign to be sued, 
§ 18, p. 27 

World organizations, § 17 

Yugoslavia, recognition of Tito Government, § 5, p- 
6, n. 61 
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Abortive attempt to require interpleader, deposit in 
court, § 26 

Accounting, power of court to require, § 47, p. 102 
Action of interpleader, § 4 
Adequate remedy at law. 

Pleading lack of, § 28, p. 79 
Remedy as precluded by, § 8 
Admiralty, injunction against prosecuting action in 
after granting interpleader, § 27 
Admissibility of evidence, §§ 40, 41 
Admission, 

Demurrer, § .34 
Deposit in court as, § 26 
Liability, § 16, p. 61 
Adverse claimants, § 14, p. 51 
Adverse claims. 

Equity, remedy as available, § 2 
Jurisdiction of parties making, § 21 
Pleading, existence of, § 28, p. 81 
Affidavits, 

Collusion, denial of, § 30 
Interpleader on, § 20, n. 10 
Pleading, verification by, § 28, p. 82 
Substitution of parties, statutory proceeding, § 31 
Affirmative relief, grant of against complainant, § 45 
Agents. Principal and agent, post 
Amendment, 

New parties brought in by, § 24 
Pleading, § 38 

After sustaining or overruling demurrer, § 34 

Amount, 

Claim, 

Pleading, § 28, p. 80 

Right of complainant to question, § 16, p. 60 
Deposit in court § 26 

Fund, issue of as available in interpleader suit, 
§ 37 

Answer, 

Bill filed before as timely, 5 23 
Claimants, issues between, § 35 
Disclaimer by, § 32 

Dismissal of bill carrying dismissal of answer 
with it, § 39, n. 67 

Effect of filing interpleading answer, § 5 
Interpleader by, $ 29 

Reply to answer opposing interpleader, § 33 
Appeal, § 49 

Costs of, § 50, p. Ill 
Appearance, § 25 
Assertion of claim, § 14, p. 53 
Assignments, security for costs, § 50, p. 103 
Attachment, validity, trial of in interpleader proceed¬ 
ing, S 47, p. 100, n. 59 

Attorneys, collections, bill as available to determine 
right to fund, § 17, p. 62 
Attonieys’ fees, J 50, pp. 105,108, 109 
Attorney’s lien, interpleader between assignees of 
judgment, § 8, n. 71 
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Bailment, 

Bill as available against bailor and adverse 
claimant, § 17, p. 62 

Interpleader by bailee with bailor, 5 15 
Right of bailee to interplead bailor and another, 

§ 16, p. 60, n. 41 
Bankruptcy, 

Concursns, proceedings as, § 6, n. 45 
Remedy as available against creditor’s trustee in 
bankruptcy and assignee, § 17, p. 63 
Trustee attacking assignment of debt, party to 
proceeding, J 24, n. 74 

Baseless claims, remedy as available in case of, { 14, 
p. 52 

Bill, requisites of, § 28, p. 78 
Bona fide controversy, § 14, p. 52 
Bond, 

Fee for, Federal Interpleader Act, § 50, p, 104, n. 
98 

Injunction, cancellation of bond issued in inter¬ 
pleader suit, § 27 

Brokers’ commissions, rival claims for as subject to 
interpleader, § 13, n. 31; § 17, p. 63 
Burden of proof. 

Claimants, § 41 
Stakeholder, § 40 

Capacity of claimant, right to remedy as dependent 
on, § 11 

Carriers, remedy as available to, § 17, p. 62, n, 56 
Certificate of bank deposit, property subject to inter¬ 
pleader, § 9 

Certified check or note, bank’s right to interplead 
maker and payee, § 17, p. 61, n. 53 
Citation, service on interpleaded defendant, statutory 
provisions, § 25 
Civil law, concursus in, § 6 
Claimants, 

Evidence on issues between, § 41 
Issues between, § 37 

Judgment or decree determining rights between, 
§ 47, pp. 100-103 

Jury, submission of issues between, § 43 
Pleading, issues between, §§ 35, 36, pp. 86-89 
Pro rata distribution among, insufficiency of fund 
deposited, § 47, p. 101 

Relief to be awarded as between, § 47, p. 101 
Right to maintain interpleader, § 10 
Substitution of as party, § 5 
Title or lien, necessity to warrant decree in favor 
of, § 47, p. 100 
•Trial of issues between, § 43 
Collusion, 

Afiklavit of noncollusion, § 30 
Demurrer, failure to file, § 34 
Waiver of failure to annex affidavit, § 38 
Costs recoverable against complainant in case of, 
S 50, p. 109 
Effect of, § 16, p. 57 

Pleading, necessity of denying, § 28, p. 80 
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Colorable claim, costs in favor of plaintiffs requiring, 

§ 50, p. 105, n. 3 

Commencement of suit in another form, effect of, § 2 
Commissioners, 

Fees, excessiveness, § 50, p. 103, n. SO 
Jurisdiction to appoint to sell property, § 21 
Common law. 

Appearance, § 25 
Existence at, § 1 
Parties to proceeding at, § 24 
Common pleas court, jurisdiction, § 21, n. 18 
Common source, adverse titles or claims derived from, 
§§ 12, 15 

Compelling interpleader, persons who may be com¬ 
pelled, § 11 

Compensated trustee, right to maintain petition, § 10 
Complainant, 

Attorneys* fees, § 50, p. 105 
Claimants as, § 24 
Costs against, § 50, p. 108 
Costs in favor of, § 50, p. 104 
Complaint, § 12; § 28, p. 78 

Compromise, termination of suit pursuant to, § 47, 
p. 100, n. 58 

Condlusiveness, decree, determination of rights of 
claimants, § 47, p. 102 

Concurrent jurisdiction, law and equity, § 21 
Concurrent remedies, statutory proceedings, § 5 
Concursus, § 6 

Attorneys’ fees, allowance in, § 50, p, 108 
Citation, § 25 

Confession of judgment before trial, § 47, p. 101, 
n. 64 

Costs, § 50, p, 104, n. 95; § 50, p. 109, n. 38 
Defenses, § 18, n. 91 
Deposit in court, § 26 

Disclaimer, payment or deposit in court as, § 26 
Dismissal of party to proceeding, § 89 
Interest in concursus proceeding, § 44, n. 20 
Jurisdiction, § 21 

Labor and material claims against contractor 
doing public work, §§ 9,10 
Parties to proceeding, § 24 

Subcontractors, right to relief against contractor 
doing public work, § 11 
Conditions precedent, 

Deposit in court, § 26 

Existence of money or property in possession of 
<Hie person, § 9 
Confession of judgment. 

Allowance of interpleader after entry of, § 23 
Concursus proceeding, § 47, p. 101, n. 64 
Conflicting claims, § 14, p. 51 
Pleading, § 28, pp. 80, 81 
Protection against, §§ 4, 5 
Consent, 

Effect of, § 19 

Jurisdiction obtained by, § 21 
Construction, 

Pleading, § 28, p. 78 
Statutes, §§ 3, 7 

Contractors, adverse claims to fund due on contract, 
remedy as available in case of, § 17, p. 63 
Control, bill as available to persons in control of 
fund or thing in dispute, § 10 
Corporations, 

Ofl^cers’ acts in individual capacity as defeating 
right, § 18 


Corporations—Continued, 

Title to stock, remedy as available to determine^ 

§ 17, p. 62 

Costs, § 50, pp. 103-111 

Irresponsibility for as affecting right to relief,. 

§ 11 

Counterclaims, 

AflSrmative relief against plaintiff by, § 32 
Dismissal of bill operating as dismissal of, § 39,. 
n. 67 

Counter process, issuance on cross-bill, § 25 
Court commissioner, power to grant order of inter^ 
pleader, § 21 
Cross-bill, 

Interpleader by, § 29 

Relief against complainant sought by, § 32 
Cross-petition, notice of, § 25 
Cumulative remedy, statutory proceedings, § 5 
Custodia legis, deposit with clerk, § 26 
Debtor and creditor, interpleader with holder of ad¬ 
verse title, § 15 

Decree. Judgment or decree, post 
Decree pro confesso, claimant as entitled to-, § 45,. 
n. 30 

Default by, defendant, disposition of fund in case of,, 

§ 47, p. 102 

Default judgment, claimant as entitled to, § 45, n. 30 
Defect of parties, waiver, § 24 
Defendant, adverse claimant as, § 24 
Defenses, § 18 

Deflniteness, pleading, motion to make more definite,- 
§ 34 

Definitions, § 2 
Demurrer, 

Claimants, §§ 34r-36 

Substitution of parties, affidavit or petition for,. 
§ 31 

Denial of liability, right of plaintiff in interpleader 
to deny, § 16, p. 61 
Deposit in bank, 

Adverse claims, duty of bank to interplead, § lO; 
n. 96 

Emedy as available to bank against claimant of 
money, § 17, p. 62 

Statutory remedy to determine title as affecting: 
right, § 8, n. 79 
Deposit in court, § 26 

Affidavit accompanied by, § 31 
Concursus proceeding, § 6 
Effect of, § 2 

General verdict against stakeholder for amount 
deposited, § 42 

Injunction against prosecuting other actions as- 
dependent on, § 27 
Interest after, § 44 
Pleading, § 28, p. 82 

Deterioration in value, objection to interpleader on 
ground of, § 18 

Detinue, right existing in at common law, § 1 
Different amounts, claims in, § 13 
Different titles, several claims under as ground for 
reUef, § 12 

Diligence, necessity of using, § 23 
Discharge of stakeholder, payment of fund or prop^- 
erty into court, § 26 
Disdaimer, 

Answer setting up, i 32 
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Disclaimer—Continued. I 

Oonciirsus, payment or deposit in court as, § 2G | 
Defendant, disposition of fund, § 47, p. 102 ! 

Effect of, § 24 ! 

Discovery, evidence necessary to overcome answers 
to interrogatories, § 41, n. S3 
Discretion of court, 

Attorneys’ fees, allowance, § 50, p. 106 
Costs, § 50, p. 104 
Grant of interpleader, §§ 42, 46 
Injunction against prosecuting other actions aft¬ 
er granting interpleader, § 27 
Substitution of parties, § 5 
Dismissal, judgment of, § 45 
Dismissal before hearing, § 39 

Disputed questions, stakeholder as not required to 
decide, § 14, p. 53 

Dissolution of, injunction against prosecuting other 
actions after granting interpleader, § 27 
Distinctions, proceeding in nature of interpleader, § 7 
Double liability, remedy as precluded in case of, § 16^ 
p. 58 

Double vexation, 

Pleading probability of, § 28, p. 80 
Protection against, § 2 
Doubtful claims, 

Pleading, § 28, p. 81 

Remedy as available in case of, § 14, p. 51 
Enforcement, judgment, failure to provide for, § 44 
Entry of decree, § 47, p. 102 
Equity, 

Concursus as equitable in nature, § 6 
Dismissal on motion for want of, § 39 
Disposition of case on equitable principles, § 44 
Injunction against proceeding in after granting 
interpleader, § 27 

Practice in as controlling in interpleader, § 20 
Proceeding in nature of interpleader, | 7 
Remedy as available in, § 2 
Statutory proceedings as substitute for remedy 
in, §4 

Escrow, 

Remedy as available to escrow holder, § 17, p. 62, 
n. 56 

Return of property deposited in, § 47, p. 100, n. 59 
Essential elements, § 12 
Estoppel, maintenance of remedy, § 18 
Evidence, §§ 40, 41 
Exceptions, 

Admissions by, § 34 
Testing jurisdiction by, § 21 
Executors and administrators, 

Adverse claim to legacy, remedy as available to, 
§ 17, p. 62 

Interpleader against creditoi*s and distributees, 

§ 8 

Payment to as successful claimants, § 47, p. 101 
Existence of other remedy, effect of, § 8 
Favoring particular claimant, § 16, p. 57 
Federal Interpleader Act, remedial function of inter¬ 
pleader as enlarged by, § 4, n. 30 
Federal Rules of Civil Procedure, interpleader under, 
§ 2, n. 19 

Pees, § 50, pp. 103-111 

Pinal disposition, hearing on bill, § 47, p. 100 
Finder of personal property, remedy as available to, 
§ 15 


Findings, trial of issues between claimants, § 43 
Found money, action to recover possession of, § 8, 
n. 70 

Frivolous claims, remedy as available in case of, § 14, 
p. 52 

Function of remedy, §§ 2,4 
Further pleadings, § 35 

Garnishee, remedy as available to, § 17, p, 62 
Greneral appearance, § 25 

Good faith, person seeking to interplead, § 16, p. 57 

Ground of claims, rights as affected by, 114, pp, 50-53 

Grounds for relief, § 13 

Grounds of opposition, § 18 

Hazard, pleading, § 28, p. 79 

Hearing, 

Pinal disposition at time of, § 47, p. 300 
Stakeholder and claimants, issues between, § 42 
Identity of claim, §§ 12, 13 
Impartiality, § 16, p. 57 

Improvident decree, revision and correction, § 46 
Inadequate remedy, existence of as affecting right, 
§8 

Inconsistent obligations, stakeholder assuming, % 16, 
p. 59 

Indemnity from claimant, acceptance as defeating 
right, § 16, p. 58 

Independent liability to claimant, remedy as pre¬ 
cluded in case of, § 16, p. 59 
Indifference between conflicting claims, § 16, p. 56 
Pleading, § 28, p. 79 
Injunction, 

Issuance in interpleader, § 27 
Pleading, prayer for relief by way of, § 28, p. 82 
In rem. 

Bill of interpleader as proceeding, § 2 
Decree binding on nonresidents, § 47, p. 103 
Insurer, 

Deposit in court, § 26, n. 33 
Judgment, protection ot insurer, § 46, n. 35 
Remedy as available to, § 13 
Right to interpleader against claimant for bene¬ 
fits, § 17, p. 62 

Interest, 

Complainant, pleading, § 28, p. 79 
Deposit in court as stopping running of, § 44 
Subject matter of claims, § 16, pp. 55-61 
Interlocutory decree, interpleader, § 46 
Interplea, bill in nature of interpleader as dispensing 
with, § 28, p. 78 
Intervention, 

Distinguished, § 2, n. 14 
Third party claimant, § 24 
Involuntary dismissal, § 39 

I Irresponsibility for costs, right to relief as affecting, 

§ 11 

Issues, proof and variance, 

Claimants, pleadings between, § 35 
Stakeholder and claimants and between claim¬ 
ants, § 37 

Judgment creditor, impairing or defeating rights of, 
I 12 

Judgment or decree, §§ 44r47, pp. 95-103 
Afiarmative relief to complainant, § 46 
Costs, § 50, p. 103 

Determination of rights between claimants, j 47^ 
pp. 100-103 
Dismissal, §§ 44, 45 
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Judgment or decree—Continued, 

Disposal of whole controversy, § 47, p. 100 
Enforcement, failure to provide for, § 44 
Entry of, § 47, p. 102 

Resort to interpleader after as timely, § 23 
Ri^t to relief as dependent on form of judgment i 
demanded, $ 12 
Jurisdiction, § 21 

Di^sal of property or fund as between defend¬ 
ants, order directing interpleader as essen¬ 
tial, | 46, n, 34 

Retention for other relief, § 22 
Jury, submission to, issues between claimants, § 43 
Laches, § 23 

Lack of interest of plaintiff, § 12 
Lack of interest, pleading, § 28, p. 80 
Landlord and tenant, 

Holder of adverse title brought in to interplead 
by, § 15 

Remedy as available to tenant against landlord 
and others in privity with, § 17, p. 64 
Law side of court, certification of case to, issues be¬ 
tween claimants, § 43 

Legal and equitable claims, remedy as available in 
case of, § 14, p. 50 
Legal remedy, effect of, § 8 
Liens, 

Costs, complainant’s right to lien on fund, § 50, 
p. 104 

Determination of in interpleader, { 21 
Limitations, § 23 

Maritime law, priorities under, determination in in¬ 
terpleader action, § 21 

Master, issues between claimants, reference to, § 43 
Materialmen, concursus proceeding to determine 
claims against contractor and surety, f 6 
Mechanics’ liens, 

Cancellation of, § 46, n. 38 
Remedy as available against daimants of, § 17, 
p. 63 

Misjoinder of parties. 

Demurrer on ground of, § 34 
Objection on ground of, § 24 
Mortgages, surplus proceeds, remedy as available to 
determine claims to, § 17, p. 63 
Motions, 

Caaimiints, § 34 
Interpleader obtained on, § 20 
Judgment on pleadings, claimant, § 35 
Notice of motion for, § 25 
Multiplicity of suits, 

Concursus proceedings to avoid, § 6 
Protection agkinst, §§ 4, 5 

Nature of claims, rights as affected, § 14, pp. 50-53 
Nature of remedy, §§ 1-7, pp. 38-44; § 28, p. 78 
Necessity, remedy as dependent on, § 8 
Negative claims, necessity of, § 14, p. 51 
New parties, amendment bringing in, § 24 
Nonresidence of complainant as precluding inter¬ 
pleader, § 21 
Notice, 

Motion for interpleader, § 25 
Substitution of parties, application for, § 31 
Objections, 

Misjoinder of parties, § 24 
Pleading, § 38 


Offer to bring fund or property into court, pleading,. 

§ 258, p. 82 

Office of remedy, § 2 
Opposing claims, pleading, § 28, p. 81 
Opposition, grounds of, § 18 
Order, §§ 44-47, pp. 96-103 
Other relief, retenticm of jurisdiction for, § 22 
Other remedy, existence of as precluding relief, § 8 
Paramount title, cdaim under as precluding remedy,. 

§ 15 

Partial claim, right to remedy as affected, § 13 
Partial success, costs as recoverable by claimant suc¬ 
ceeding in part, § 50, p. 109, n. 48 
Parties, § 24 

Costs, delay precluding recovery, I 50, p. 107 
Substitution of parties, post 
Payment into court. Deposit in court, ante 
Paym^t, maintenance of bill after payment of money 
under claim of right, § 10 
Pending action. 

Injunction against prosecuting, $ 27 
Relief available in as precluding remedy, § 8 
Personal judgment, complainant as subject to, § 45 
Personal service of process, § 25 
Persons entitled, § 10 

Persons who may be compelled to interplead, § 11 
Petition, § 28, p. 78 
Pleading, §§ 28-^, pp. 78-90 

Adverse daims, necessity of showing, § 28, p. 81 
Amendment, § 38 
Answer, ante 

Claimants, issues between, §$ 35, 36, pp. 86-89 
Disposal of case on, issues between daimants,. 
§ 43 

Final disi)OSition on, § 47, p. 100 
Motion for judgment on, daimants, § 35 
Necessity of appropriate pleading, § 28, p. 78 
N^tiving collusion, § 28, p. 80 
Objections to, § 38 
Prayer for relief, post. 

Pledged notes, obligor on as having right to inter¬ 
plead pledgor, § 10, n. 93 
Possession, 

Bill as available to one in, § 10 
Pleading, necessity of showing, | 28, p. 79 
Right of person in possession to interplead ad¬ 
verse titles or daims, § 15 
Practice, § 20 

Prayer for relief, § 28, p. 82 

Attorneys’ fees, allowance pursuant to, J 50, p. 
106, n. 9 

Award to conform to, § 47, p. 101 
Statutory proceedings, § 31 
Premature decree, revision and correction, § 46 
Presumptions, issues between daimants, § 41 
I Principal and agent. 

Independent liability created by as bar to inter¬ 
pleader, § 16, p. 60 

Interpleader with holder of adverse title, § 15 
Right of agent to interplead prindpal, § 16, p. 
60, n. 41 

Title to property entrusted to agent, interpleader 
to determine, § 17, p. 62 

Principal and surety, remedy as available to surety, 
§ 17, p. 64 

Privity of title between daimants, § 15 
Prize, adverse daims to, § 17, p. 64 
Proceeding in nature of interpleader, } 7 
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Proceedings, §§ 20-50, pp. 06-111 
Process, § 25 
Property subject to, § 9 

Pro rata distribution, claimants of fund insuflBcient 
to pay all, § 47, p. 101 
Publication of process, § 25 
Quare impedit, remedy as available in, § 1 
Questions of law and fact, issues between claimants, 
§ 43 

Quieting title, rents and profits in hands of receiver 
in suit for, remedy as available, § 17, p. 64 
Receivers, adverse claims to funds arising from sale, 
remedy as available to, § 17, p. 64 
Reference, issues between claimants, § 43 
Release of stakeholder, payment or deposit in court, 
§ 26 

Remedial statutes providing for, § 3 
Replevin, right to interpleader in, § 9 
Replication or reply, stakeholder, § 33 
Representatives, parties to proceeding, § 24 
Retention of jurisdiction for other relief, § 22 
Return of fund, complainant’s right to, § 46 
Reward, adverse claims to, § 17, p. 64 
Right to remedy, §§ 8-19, pp. 44-66 
Rights subject to, § 9 

Scire facias, remedy made available in common law 
action by, § 1 

Security for costs, § 50, p. 103 

Separate decree or order of interpleader, § 46 

Separate litigation, interpleader as involving, § 20 

Separate persons, maintenance against, $ 11 

Service of process, § 25 

Several claims, grounds for relief, § 12 

Special appearance, effect on order, § 25 

Stakeholder, 

Attorneys’ fees, right to, § 50, p. 107 
Burden of proof, § 40 
Complainant as, § 2 
Costs, liability for, § 50, p. 108 
Issues as between stakeholder and claimants, 
§ 37 

Plaintiff’s status, § 12 

Pleading as required to show status as, § 28, p. 80 
Position of as essential to maintenance of bill, 
§ 16, p. 55 

Status of complainant, pleading, necessity of showing, 
§ 28, p. 79 

Statutory authority, right to grant as dependent on, 
§ 1 

Statutory proceedings, §§ 3-6 

Bill in nature of interpleader, § 7 
Claimant, § 10 

Common source of title, adverse claimants, § 15 
Concursus, § 6 

Existing remedy as precluding, § 8 
Parties, § 24 
Replevin, § 9 

Substitute for equitable remedy, § 4 
Substitution of parties, §§ 31, 36, 48 
Statutory provisions. 

Attorneys’ fees, § 50, p. 106 

Citation, service on interpleaded defendants, § 25 
Conformity to statute, § 12 
Costs and fees, § 50, p. 103 
Jurisdiction, § 21 


Statutory provisions—Continued, 

Motion, compliance with, § 20 
Time of seeking relief, § 23 

Strict interpleader, bill of as bill in nature of inter¬ 
pleader, § 7 

Subcontractors, concursus, right to relief against con¬ 
tractor doing public work, § 11 
Subject matter. 

Identity of, § 13 
Jurisdiction, § 21 
Substitution of parties, 

Application for, § 31 

Interest as recoverable from substituted party, 

§ 44 

Order for, § 46 

Pleadings between claimants, § 36 
Security for costs by substituted party, § 50, p. 
104 

Statutory proceedings, § 5 
Waiver, § 38 

Summary proceedings, injunction against prosecuting 
after granting interpleader, § 27 
Supplemental complaint, substitution of parties, § 36 
Supplementary statutes, construction of, § 3 
Tax claims, remedy as available against officials mak¬ 
ing conflicting claims, § 14, p. 51, n. 47 
Tender, fund into court, § 26 
Testing jurisdiction, exceptions to decree, § 21 
Theory of interpleader, § 2 

Third persons, parties, failure to make as affecting 
right, § 24 
Time to sue, § 23 

Title, claimant, necessity for decree in favor of, § 47, 

p. 100 

Trial of issues, 

Claimants, § 43 

Stakeholder and claimants, § 42 
Trustees, interpleading with beneficiaries, § 15 
Unfounded claim, bill as defeated by presentation of, 

§ 16, p. 60 

Validity of claims, § 14, pp. 50, 53 
Vendor and purchaser. 

Holder of adverse title brought in to interplead 
by, § 15 

Remedy as available to vendee against vendor 
and adverse claimant, § 17, p. 64 
Vendor’s lien, interpleader involving cancellation of 
as action in rem, § 2, n. 23 
Verdict, trial of issues between daimants, § 43 
Verification, pleading, § 28, p. 82 
Voluntary dismissal, right to before answer, § 39 
Waiver, 

Attorneys’ fees, claimant’s right to recover, f 50, 
p. 110, n. 57 
Defect of parties, § 24 
DesH>sit in court, § 26 
Pleading, objections to, § 38 
Right to remedy, § 18 
Special objections to jurisdiction, § 25 
Weight and sufficiency of evidence, §§ 40, 41 
Withdrawal, 

Claimants, right of stakeholder as affected, § 14, 
p. 50 

Deposit in court, concursus proceeding, § 26 
Wrongdoer, complainant, right to relief in case of, 
§ 10 
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Abatement of nuisance. Nuisance, post 
Absentee voters, local option election, § 86 
Absinthe, 

Classification as liquor, § 13, p, 140, n. 74 
Defined, § 13, p. 140 

Accessory, still, operation as, presumptions, § 339, 
p. 465, n. 72 

Accommodation, transportation for purpose of, crim¬ 
inal liability, § 234, p. 367 
Account, liquors included in, actions on, § 496 
Actions, 

Bonds of dealers, breach of condition, § 173 
Forfeiture proceedings as civil action, § 397, p. 
655 

License fees or taxes, 

Collection of, § 187 
Eecovery back of fee, § 189, p. 321 
Liquor control commission, power to sue and be 
sued, § 212 

Money paid for liquor, recovery of, § 497 
Nuisance, abatement and injunction, §§ 414-428, 
pp. 691-716 

Penalties and actions therefor, generally, post 
Possession, recovery of, § 489 
Price of liquor sold, recovery of, § 495 
Unlawful seizure, nature of remedy, § 404 
Value, recovery of, § 489 
Adjournment, 

Criminal prosecutions, § 375 
Eevocation of license or permit, proceedings for, 
§ 177, p. 289 

Admissibility of evidence. Evidence, generally, post 
Admissions in criminal prosecutions, § 346, p. 478 
Adulteration of liquor, §§ 203, 268 
Advertising, 

Gifts for, sales tax, § 181, p. 312 
Injunction against, § 408 
Offenses, §§ 220, 267 
Kegulation of, §§ 194,197 
Affidavits, 

Criminal prosecutions, § 306, p. 404 
License or permit, applicant for, § 145 
Nuisance, submission of proceedings to enjoin on, 
§ 421 

Search warrant § 393, pp. 615-627; § 394, p. 646 
Affirmative charge, criminal prosecutions, § 376, p. 566 
Affirmative defenses, criminal prosecutions, burden 
of proof, § 374, p. 557 

Agents. Principal and agent generally, post 
Agricultural fairs, sale of liquor within specified dis¬ 
tance, offense, § 262 

Aider, description in affidavit or complaint as aiding 
description in search warrant § 394, p. 646 
Aiders and abettors, § 281 

Evidence showing participation as warranting 
conviction as principal, § 360, p. 529 
Instructions to Jury, § 377, p. 583 
48 C.J.S 


Aircraft search, seizure and forfeiture, § 388, p. 606: 

§ 394, p. 634 
Alcohol, 

Defined, § 13, p. 140 

Evidence as to contents in criminal prosecutions, 
§ 371, p. 554 

Indictment or information, necessity of showing 
content § 318 

Intoxicating liquor affected by alcoholic content, 
§ 1 

Alcoholic beverage, 

Defined, § 2 

Drinks as included within, § 4 
Liquor as, § 8 

Alcoholic beverage control board or commission. Liq¬ 
uor control board or commission, generally, post. 
Alcoholic liquor defined, § 8 
Ale, 

Defined, § 13, p. 140 
Malt liquor as including, § 9 
Wine distinguished, § 13, p. 147 
Alehouse defined, § 15, p. 148 
Ambiguity, 

Instructions, criminal prosecutions, § 377, p. 580 
Liquor control legislation, § 192, p. 326, n. 25 
Amendment, 

Application for search warrant § 893, p. 616 
Complaint or aflidavit criminal prosecutions, § 
306, p. 406 

Indictment or information, conformity to proof, 
§ 338, p. 454, n. 8 
Pleadings, 

Abatement and injuncticm of nuisance, § 419, 
p. 697 

Civil damage actions, § 460 
Local option election, contest of, § 87, p. 217 
Return, search warrant § 394, p. 651 
Statutory provisions, § 56 
Local option law, § 59 
Penal liquor laws, § 215 

Amusement places, license or permit, restrictions as 
to, § 136, n. 35 

Analysis of liquor, criminal prosecutions, request by 
accused, § 375 
Answer, 

Forfeiture proceedings, § 397, p. 660 
Local option election contest, § 87, p. 217 
Nuisance, proceedings for abatement, § 419, p. 697 
Revocation of license, proceedings for, § 177, p. 
294 

Antedating license, § 109, p. 230 
Antiseptic preparations, exception, § 10 
Apparatus for manufacture, 

Indictment charging illegal possession of, § 380, 
pp. 422^426 

Possessing or permitting on premises, § 221 
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Appeal and error, 

Bonds of dealers, actions for breach, § 173 
Certiorari, generally, post. 

Civil damage actions, § 480 

Contempt proceeding for violation of injunction 
against nuisance, § 420, p. 714 
Criminal prosecutions, § 379 
Forfeiture proceedings, § 400 
Harmless error, generally, post. 

License or permit. 

Decision of licensing authorities, § 159, pp. 

259-262; § 163, pp. 265-209 
Revocation or suspension, review of decision, 

§ 178, pp. 299-308 
Local option election, 

Contest, § 87, p. 218 

Review of proceedings on petition for, § 79 
Nuisance, abatement or injunction, § 427 
Penalties, actions to recover, § 302 
Return of property illegally seized, § 403, p. 683 
Appearance, 

Nuisance, proceedings for abatement, § 417 
Penalties, actions to recover, § 295 
Application, 

License or permit, §§ 143-147 
Search warrant, § 393, pp. 615-627 
Apportionment of license fee or tax, § 188 
Appropriate legislation. Eighteenth Amendment, con¬ 
current power to enforce, § 24 
Approval, bonds of dealers, § 170 
Ardent spirits defined, § 11 

Argument of counsel, criminal prosecutions, § 375 
Army post exchange, state license, § 121, n. 52 
Arrangement of premises, public regulation, § 194 
Arrest, 

Delinquent taxes, power of legislature to provide 
for, § 40 

Liquor control board, unlawful arrest by em¬ 
ployee, liability, § 212 

Search incident to, warrant as essential, | 394, 
p. 632 

Search of -person as requiring warrant of, § 302 
Assessment of tax, § 185 
Assignment, 

Civil damage law action, § 431 
License or permit, § 109, p. 229; § 138 
Assignment for benefit of creditors, license or permit, 
protection of assignee, § 117 
Assistance to voters, local option election, § 86 
Associations, 

License, 

Dispensing beer to members as sale or gift 
without license, § 250 

Necessity where furnishing liquor to mem¬ 
bers, § 123 

Purchase of liquor for members, dispensing as 
sale or gift, § 240 

Attachment of license, § 109, p. 229 
Attempt to commit offense. 

Indictment or information, manufacture of liquor, 
§ 330, p. 426 

Transportation, § 234, p. 361 
Attorney general, liquor control commission, repre¬ 
sentation of, § 212 

Attorneys appointed to prosecute, authority of, § 375 
Attorney’s fees, abatement or restraining nuisance, 
§ 428 


r Authentication, local option petition, § 77 
! Automobiles, 

i Nuisance, unlawful transportation of liquor, f 
< 40S 

I Search, seizure and forfeiture, § 385, n. So; § 3SS, 
pp. GOG-613; §394, p. 635 
Transportation of liquor in, knowledge of owner, 

§ 234, p. 364, n. SI 

Baggage, carriage of liquor in, concealment from 
view, § 234, p. 363, n. 72 

Bailment, search, seizure and forfeiture, rights of 
bailor, § 3SS, p. 609 
Ballot, local option election, §§ 81, 86 
Barks, bitters containing alcohol together with as in^ 
toxicating, § 3 
Barroom, 

Defined, § 15, p. 148 
License or permit, generally, post 
Sale and consumption in, constitutional amend' 
ment prohibiting, § 194 
Saloon distinguished, § 15, p. 150 
Barroom furniture, evidence in prosecution for keep¬ 
ing liquor for sale or maintaining nuisance, § 366, 
p. 541 
Bars, 

Defined, § 15, p. 148 

Employment of women or children, § 39 
Bartender defined, § 15, p. 14S 
Barter of liquor, offense of, § 239 

Indictment or information, § 337, pp. 443-452 
Baseball parks, license or permit, restrictions as to, 

§ 136, n. 35 

Bays, term territory as including, § 17 
Beer, 

Alcoholic beverage as including, § 2 
Defined, § 13, p. 140 
Malt liquor as including, § 9 
Offenses, § 217 
Term liquor as including, § 8 
Whisky distinguished, § 13, p. 146 
Wine distinguished, § 13, p. 147 
Beer garden defined, § 15, p. 148 
Benedictine defined, § 13, p. 142 
Beverage, 

Defined, § 2 

Fitness for use as, offense as requiring, § 217 
Beverage purposes, 

Eyidence as to use for, § 371, p. 550 
Fitness for as essential attribute, § 1 
Presumption as to use for, possession as raising, 
§ 339, p. 465, n. 67 
Sale of liquor for, offense, § 264 
Billboards, 

Advertising by prohibited, § 197 
Local option territory, statute prohibiting dis¬ 
tribution of handbills applying to, § 267 
Bill of exceptions, local option election contest, § 87, 

p. 218 

Bills of lading, exhibition, failure to have available 
for as criminal offense, § 234, p. 362 
Bill of particulars, indictment or information aided 
by, § 332, p. 432, n. 23 

Bill of review, revocation or cancellation of license 
or permit, § 178, p. 307 
Bitters, 

Defined, § 3 

Possession or sale, statutory prohibition as ap 
plying to, § 219 
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Blind pig defined, § 15, p. 149 
Blind tiger, 

Defined, § 15, p. 149 
Offense, maintenance of, § 227 
Blinds, premises where business is conducted, compli¬ 
ance with statute prohibiting, § 196 
Boards, regulation of traffic by, § 191 
Boats, search warrant, § 394, p. 634 
Bona fide holder of note for price of illicit liquor, § 
492 

Bonded distillery warehouse, removal of liquor from, 
§ 489, n. 33 
Bonds, 

Good behavior, conviction of violation of liquor 
laws, § 382 

Interstate tran^ortation, regulation requiring, § 
208 

Nuisance, reopening after abatement or injunc¬ 
tion, § 424, p. 707 
Observance of revenue laws, § 209 
Seized property released on, § 403, p. 673 
Bonds of dealers. 

Approval and filing, § 170 
Breach of condition, §§ 171,173 
CivU damage laws, liabHity of surety on, §§ 454, 
458 

Construction, § 167 
Duty to give, § 168 

Forfeiture for breach of condition, § 171 
Form and requisites, § 169 
liability of sureties, § 172 
Necessity, §§ 167, 168 

Offenses, sales of liquor without ^ving bond, § 
254 

Orderly ctmduct of business, § 199 
Bevocatlon or suspension of license, liability as 
affected, | 180 

Statutory provisions, §§ 167,169 
Bone dry law, beer, violation as revocation of license 
to sell, § 250 

Boonekamp bitters, absinthe distinguished, § 13, p. 
140, n. 74 

Bootleg defined, § 19 
Bootlegger, 

Defined, § 19 

Possession of prohibited as constituting, § 225, 
n. 92 

Bootlegging, 

Creation of offense, § 268 
Defined, § 19 
Highways, sale on, § 247 

Injunction against violating statute relating to, 
§ 424, p. 704 

Jury question in prosecution for, § 376, pp. 562, 
569 

Liquor nuisance distinguished, § 235, n. 37 
Unlawful possession as element of, § 234, p. 363, 
n. 71 

Booze defined, § 13, p. 142 
Bottles, 

See, also, Containers, post 
Evidence in criminal prosecutions, § 371, p. 549 
Size of, statutory regulation, § 209 
Bottling, loss during, deduction for tax puri)oses, § 
182, n. 14 

Bourbon whisky defined, § 13, p. 146 


Brands, 

Registration, § 197 
Regulations, §| 197, 203 
Brandy, 

Defined, § 13, p, 142 
Term liquor as including, § 8 
Brawls, regulation prohibiting on premises used for 
sale, § 199 

Breach of sale of liquor, damages, § 498 
Brewers, fees or taxes, liability for, § 181, p. 310 
Broken bottles, tax stamp affixed to, liability in case 
of, § 187, n. 73 
Brokers, 

Check as commission for negotiating unlawful 
purchase, right of action on, § 492, n. 86 
License or permit, § 122 
Tax, liability for, § 181, p, 309, n. 57 
Buffet, dramshop distinguished, § 15, p. 148, n. 58 
Burden of proof. 

Bonds of dealers, actions for breach, 5 173, n. 68 
Civil damage laws, post 

Contempt proceeding, violation of injunction 
against nuisance, § 426, p. 711 
Criminal prosecutions, § 339, p. 460 
Alcoholic content, § 371, p. 548 
Authority to sell, etc., § 364 
Connection of accused with offense, § 860, 
p. 523 

Defensive matter, § 374, p. 557 
Instructions, § 377, p. 583 
Intent § 363, p. 532 

Intoxicating character of liquor, § 371, p. 648 
Keeping or maintaining a place for sale, § 

345, p. 472 

Emowledge on part of accused, S 363, p. 532 
License, § 364 

Local option law, prosecution for violation 
of, § 356 

Maintaining nuisance, $ 345, p. 472 
Manufacture or distilling liquor, § 348, p. 491 
Negative defenses, § 339, p. 467 
Ownership or possession of house or place, 
§ 267 

Possession of liquor in violation of law, § 

346, p. 477 

Prior conviction, § 380, p. 599 
Sales, § 349, p. 501; § 374, p. 557 
Shifting burden of proof, § 339, p. 467 
Time of offense, § 370 
Transportation of liquor, § 354, p* 511 
Excise tax, action to recover tax paid under pro¬ 
test § p. 321 

Forfeiture proceedings, § 397, p. 662 
License or permit 

Hearing on application, 1156 
Revocation or suspension, proceedings for, § 
177, p. 295 

Local option election contest, $ 87, p. 217 
Minors, prosecution for sale or furnishing liquor 
to, § 349, p. 508 

Nuisance, proceedings for abatement or injunc¬ 
tion, § 420, p. 698 
Penalties, actions to recover, § 297 
Possession of liquor, prosecution for, § 346, p. 477 
Price of liquor sold, actions to recover, § 405, 
n. 12 

Prior conviction, | 380, p. 599 
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Burden of proof—Continued, 

Beturn of property illegally seized, proceedings 
for, § 403, p. 681 

Sale of liquor, prosecution for illegal sale, § 340, 
p. 501 

Still, prosecution for possession of, § 348, p. 493 
Transportation of liquor, § 354, p. 511 
Business, 

Conduct or carrying on business, generally, post 
legality of, § 20 

Statutory regulation, validity, § 39, n. 58 
Taxation, § 40 

Cancellation, license or permit, recovery back of fee, 

§ 389, p. 320 

Canvass of votes, local option election, § 90 
Canyons, search without warrant, § 394, p. 631 
Caption, search warrants, § 394, p. 641 
Carriers, 

Knowledge of transportation, element of offense, 

§ 234, p. 367 

Liability for nondelivery when forbidden by law, 

§ 489 

Refusal to deliver, damages as recoverable for, 
§ 498 

Seizure of liquor in hands of, § 387 
Shipment by as unlawful transportation, § 234, 
p. 3G5 

Carrying on business. Conduct or carrying on busi¬ 
ness, generally, post. 

Case, action on case to enforce liability under civil 
damage laws, § 432. 

Case lots, regulations respecting sale of liquor in, 
§ 204 

Certainty, indictment or information, § 307, p. 408 
Certiorari, 

Contempt proceedings, violation of injunction 
against nuisance, § 426, p. 714 
Criminal prosecutions, § 379 
License or permit. 

Review of proceedings, § 164 
Revocation or suspension of license or per¬ 
mit, § 178, p. 306 

Local option election, review of proceedings on 
petition for, § 79 

Chairs, regulation prohibiting in premises where 
business is conducted, § 194 
Change of boundary, local option as affected, § 68 
Character of accused, 

Evidence in prosecution for violation of law, § 359 
Indictment or information, allegations as to, § 309 
Character of premises, public regulation in respect 
of, § 194 

Chartreuse defined, § 13, p. 142 

Chattel mortgage of license or permit, § 109, p. 229; 
§ 117 

Checks, validity of check given In payment for liquor, 
§ 492, n. 81 

Chemical analysis, proof of intoxicating character of 
liquor, § 371, pp. 551, 555 

Chemical purposes, regulations excepting sales for, 
§ 202 

Children. Minors, generally, post 

Chock beer, whisky distinguished, § 13, p. 146, n. 18 

Churches, 

Carrying liquor to, statute making offense, § 268 
License or permit, 

Restriction as to issuance within designated 
distance of, § 136 


Churches—Continued, 

license or permit—Continued, 

Revocation of license for sale of liquor with¬ 
in prohibited distance from, § 175, p. 285 
Sale within prescribed distance of, offense, f 263 
Cider, 

Alcoholic beverage as including, | 2 
Defined, § IS, p. 142 

Offenses, statutory prohibition as applying, $ 218 
Wine distinguished, § 13, p. 147 
Circumstantial evidence. 

Civil damage actions, % 465 

Contempt proceeding, violation of Injunction 
against nuisance, § 426, p. 713 
Criminal prosecutions, §§ 340, 341 

Connection of accused with offense shown hy, 

§ 360, p. 525 
Intent, § 363, p. 534 

Intoxicating quality of liquid as provable by, 

§ 371, p. 556 

Kind of liquor established by, § 371, p. 552 
Manufacturing or possessing appliances 
therefor, § 348, p. 499 

License or permit, lack of good faith shown by, 

§ 177, p. 297 

Nuisance, proceedings for abatement or injunc¬ 
tion, § 420, p. 699 
Possession of liquor, § 366, p. 545 
Cities. Municipal corporations, post 
Citizens, 

Penalties, right to sue for, § 290 

Restricting issuance of license to, § 38, p. 174; 

§ 135 

Civil actions or proceedings, 

Forfeiture proceedings as, § 397, p. 655 
Penalties, recovery in, § ^7 
Revocation or suspension of license, § 177, p. 288 
Civil damage laws, §§ 430-485, pp. 716-739 
Age of intoxicated person, evidence, § 471 
Agents, liability for injuries caused by sale of 
liquor hy, § 454 

Amendment of pleadings in action under, % 460 
Anticipation of particular injury, cause of action 
as dependent on, | 433 
Appeal and error, actions under, § 480 
Assignability of cause of action, § 431 
Bonds of dealers, liability on, §§ 454, 458 
Brewers, actions against, § 454 
Burden of proof, § 463 

Intoxication as cause of injury, § 470 

Lessor’s liability, § 468 

Nature and extent of injuries, § 469 

Properties of liquor sold, § 473 

Sale of liquor, § 467 

Care of intoxicated person, liability of s^er, § 
439 

Case, action in as proper, § 432 
Cause of injury, 

Burden of proof as to, § 470 
Furnishing of liquor as required to be for 
recovery under, § 442 

Character of intoxicated person, evidence, § 471 
Circumstantial evidence, § 465 
Complaint in action under, § 460 
Condusiveness of judgment in action under, § 478 
Consent to sale as defense to acti<m under, | 445 
i Construction of statute, § 431 
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Civil damage laws—Continued, 

Contributory act or negligence, defense to action 
under, § 446 

Costs, actions under, § 481 
Damages, pleading of, § 460 
Death of husband, wife’s right of action under 
for injury to means of support, § 437 
Declaration in action under, § 460 
Defendants in actions under, §§ 454-459 
Defenses to action under, §§ 443-447 
Discharge as defense to action under, § 447 
Disgrace, ground of action under, § 438 
Distillers, actions against, § 454 
Divorce, wife’s right of action under as affected 
by subsequent divorce, § 451 
Evidence in actions under, §§ 462-473, pp. 731-734 
Excessive damages, § 485 

Executors and administrators, right of action un¬ 
der, § 450, n. 5 

Exemplary damages, §§ 43S, 483 
Pleading, § 460 

Extent of recovery under, § 482 
Extent of remedy, § 430 
Extraterritorial operation or effect, § 431 
Findings in actions under, § 477 
Furnishing of liquor, necessity for action under, 
I 433 

Gift of liquor, § 433 

Grounds of action under, §§ 433-441, pp. 718-722 
Habits of intoxicated person, evidence, § 471 
Husband and wife, 

Compromise by wife of claim or minor chil¬ 
dren, I 447 

Injury to means of support as ground of ac¬ 
tion, § 437 

Right of spouse to recover for injuries sus¬ 
tained by intoxication of other, § 451 
Illegality of sale, element of, § 434 
Immediate seller, liability as confined to, § 456 
Imprisonment of husband for crime committed 
while drunk, wife’s right of action for in¬ 
juries to means of support, § 437 
Injuries constituting ground of action under, §§ 
435-137 

Instructions in actions under, § 476 
Intoxicated person, injuries to as actionable, § 

435 

Issues in actions under, § 461 
Joinder of parties, 

Defendants, § 459 
Plaintiffs, § 453 
Joint tort-feasors, § 457 
Judgment in action under, §§ 478, 479 
Jurisdiction of action under, § 448 
Jury questions in actions under, § 475 
Lessor of premises, liability, §§ 459, 468 
License, defense to action under, § 444 
Lien of judgment in action under, § 4T9 
Limitations, actions under, § 449 
Loss of property, damages as recoverable for, § 

436 

Master and servant, liability for injuries caused 
by sale of liquor by servant, § 455 
Means of support, injuries to as ground of action, 
§ 437 

Mental suffering, right of action for, § 438 
Minors, right of action against one furnishing 
liquor to, § 441 


Civil damage laws—Continued, 

Mitigation of damages, § 484 
Mortification as ground of action under, § 438 
Nature and extent of injury, evidence, § 469 
Nature of remedy under, § 432 
Negligence of seller as element of cause of action. 
§ 433 

Notice, sale contrary to, § 440 
Owner of premises, liability under, § 459 
Parent and child, right of action by either for 
damages caused by furnishing liquor to otli- 
er, § 452 

Parties to action under, §§ 4o(>-4o9 
Pecuniary condition of intoxicated person, evi¬ 
dence as to, § 472 
Penal nature, § 431 

Personal injuries as ground of action under, § 435 
Personal representatives, right of action under 
§ 450 

Persons entitled to sue, §§ 450-453 
Persons liable under, §§ 454-459 
Physical violence, injuries to pei-son as ground 
of action requiring, § 435 
Plaintiffs in action under, §§ 450-453 
Pleading in actions under, §§ 460, 461 
Posting defined, § 440, n. 49 
Presumptions in actions under, § 463 
Principal and agent, liability for injuries 
caused by sale of liquor by agent, § 455 
Principal and surety, 

Liability of joint tort-feasors, § 457 
Liability of surety on dealer’s bond, § 458 
Proof in actions under, § 461 
Properties of liquor sold, burden of proof, § 478 
Property, injuries to as actionable, § 436 
Proximate cause of injury, § 442 
Instructions to jury on, § 476 
Questions of law and fact in actions under, § 475 
il^duction of damages, § 484 
Relatives of intoxicated persons, right of action 
as confined to, § 450 

Release as defense to action under, § 447 
Remote seller, liability under, § 456 
Retroactive operation, § 431 
Sale of liquor, §§ 433, 467 
Self-defense, acts in as not actionable, § 435 
Separate causes of action under, § 433 
Several liability, joint tort-feasors, § 457 
Sole cause of injury, necessity that furnishing 
of liquor be, § 442 
Successive actions under, § 433 
Support, injuries to means of as ground of ac¬ 
tion, §§ 437, 482 
Time to sue under, § 449 
Tort, remedy as in nature of action of, § 432 
Transitory nature of action under, § 448 
Trial of actions under, §§ 474-477 
Validity of statutes relating to, § 44 
Variance in actions under, § 461 
Venue of actions under, § 448 
Verdict in actions under, § 477 
Claim, forfeiture proceedings^ | 397, p. 660 
Classification, 

License purposes, § 38, pp. 173, 174 
Sale of liquor, validity of regulation, § 39 
Clergymen, exemption from statute prohibiting pos¬ 
session of liquor, validity, § 41, n. 28 
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Clerical errors, indictment or information, § 307, p. 
40S 

Closing hours, §§ 30, 207 

License or permit, restriction as to, § 114 
Municipal corporations, power to regulate, § 50 ; 
Sale of liquor after, offense, § 25G j 

Closure, nuisance, relief awarded on abatement of, 

§ 424, p. 706 

Clubs, 

License, permit or tax, § 123; § ISl, p. 311 
Offenses, persons liable, § 274 
Restricting sale to members, § 200 
Revocation of license for sale of liquor to club 
members, § 175, p. 2S4 

Sundays, sale of liquor on as within statutory 
prohibition, § 206, n. 18 
C, O. D., 

Intoxicating liquor received by, unlawful sale 
as resulting, § 23S 

Offenses, place of sale of shipment, § 249 
Collateral attack. 

Injunction, abatement of nuisance by, § 426, p. 
710 

Judgment in forfeiture proceedings, § 399 
Judgment or order revoking or suspending li¬ 
cense, § 177, p. 299 
License or permit, § 107 
Local option election, § 88 
Collection, license fee or tax, § 187 
Colleges, license or permit, 

Restrictions as to issuance within designated dis¬ 
tance, § 136 

Revocation of license for sale of liquor within 
prohibited distance from, § 175, p. 285 
Colored people, separate bars, regulations requiring, 

§ 194 

Commerce clause. 

Restrictions on states, § 29 
Twenty-First Amendment, effect on, § 22 
Commission merchants, license tax, § 181, p. 310, n. 63 
Commissioner of internal revenue, permit, party to 
proceeding in equity for review of decision, § 165, 
n. 30 

Commissions, regulation of traffic by, § 191 
Common carriers. Carriers, generally, ante 
Common seller, 

Evidence, prosecution for, § 343 
Offense, § 224 

Compensation, licensing officers, § 140 
Complaints, 

Abatement of nuisance, proceeding for, § 419, p. 
696 

Criminal prosecutions, 1306, p. 404 

Indictment or information to conform to, § 
307, p. 408 

Local option election contest, § 87, p. 216 
Search warrant, § 393, pp. 615-627; § 394, p. 646 
Compromise, 

Civil damage claim of child compromised by 
mother, § 447 

License or permit, penalty in lieu of suspension, 

§ 174 
Concealment, 

Avoidance of tax, indictment or information for, 
§ 327 

License or permit, revocation for, § 175, p. 282 
48 0.J.«.—73 


Conclusiveness, judgment or decree, forfeiture pro¬ 
ceedings, § 399 

Concurrent jurisdiction, penalties, action to recover, 

§ 202 

Concurrent legislation, penal provisions, prosecution 
under, § 215 

Conciirrent power. Eighteenth Amendment, §§ 24, 29 
Concurrent regulation, states and municipalities, § 53 
Condemnation of liquor. Search, seizure and forfei¬ 
ture, generally, post 
Conditional sales, 

Forfeiture of vehicle sold on, § 388, p. 609; § 
403, pp. 6TG, 679 

Mortgage of liquor in nature of, § 493 
Conditions, license or permit, imposition of, § 114 
Conditions precedent, forfeiture proceedings, § 397, p. 
656 

Conduct of counsel, criminal prosecution, § 375 
Conduct or carrying on business, 

Evidence, prosecution for carrying on in viola¬ 
tion of law, § 344 

Indictment charging unlawful conduct, §§ 328, 329 
Regulation of, §§ 197-199 
Conflict of laws, 

Contract of sale, validity, § 491 
Criminal prosecutions, § 305 
Confusing instructions, criminal prosecutions, § 377, 
p. 579 

Congress, Eighteenth Amendment, powers under, § 23 
Consent, 

Civil damage laws, defense to action under, § 445 
Landlord, violation of liquor laws, § 278 
License or permit, § 38, p. 174; §§ 143, 147, 148 
Search and seizure, § 302; § 394, p. 628 
Consideration, transfer of liquor for as sale, § 238 
Conspiracy, 

Manufacture, necessity of proving to warrant con¬ 
viction of two defendants, § 348, p. 500 
Offense against liquor laws, § 214 
Constitutional provisions. See specific headings 
Construction, 

Bonds, 

Dealers, § 167 

Release of seized property, § 403, p. 674 
License or permit, § 108 

Search warrant, application for, § 393, p. 616 
Statutory provisions, § 35 

Abatement of nuisance by injunction, § 406 
Civil damage, § 431 

Condemnation of seized property, § 397, p. 
654 

Licensing, § 38, p. 172, n. 27 
Manufacture and sale, § 36 
National Prohibition Act, § 27 
Offenses, § 215 
Penal statutes, § 215 
Search, seizure and forfeiture, § 385 
Traffic regulations, § 35; § 192, p. 326 
Constructive possession, prohibited liquor, § 222, pu 
353 

Consumption, sales tax as including, § 181, p. 312 
Consumption on or off premises, sale in violation of 
license, offense, § 253 
Containers, 

See, also. Bottles, generally, ante 
Labeling or branding, regulations respecting, i 
203 
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Containers—Continued, 

Nature and capacity, regulations respecting, § 209 
Contempt, nuisance, abatement or injunction, 
Enforcement of judgment by, § 425 
Violation of injunction, § 426, pp. 708-715 
Contest, local option elections, § 87, pp. 214-218 , 
Continuance, 

Criminal prosecutions, § 375 
Revocation or suspension of license, proceedings 
for, § 177, p. 289 
Continuando, 

Indictment or information, 

Laying offense with, § 313 
Time laid with, charge of keeping for sale, § 
332, p. 434 

Continuing offenses, § 235; § 338, p. 462 
Contraband liquors. 

Destruction of liquor seized as, § 403, p. 672 
Seizure, retention though illegally seized, § 403, 
p. 677 

Summary seizure, validity of statute authorizing, 
§42 

Contracts, §§ 486-498, pp. 740-750 

Actions on, recovery of price, § 495 
Breach of, damages as recoverable for, § 498 
License or permit as, § 99; § 109, p. 228 
Revocation as breach of, § 174 
Money paid on, actions to recover as maintain¬ 
able, § 497 

Statutory provisions affecting, validity, § 45 
Validity of, §§ 490, 491, pp. 741-745 
Contributory negligence, civil damage laws, defense 
to action under, § 446 
Control, §§ 20-57, pp. 154-196 
Federal control, post 
Legislative power, § 20 
Political subdivisions, generally, post 
Regulation of traffic, generally, post 
States, post 

Territories, powers of, § 46 
Conversion, damages for, right of action, § 489 
Conveyances. Vehicles, generally, post 
Conviction of crime. 

License or permit, eligibility of applicant con¬ 
victed, § 135 

Revocation of license of licensee convicted of 
crime, § 175, p. 285 
Cordial defined, § 13, p. 143 
Com liquor defined, § 13, p. 143 
Corn whisky defined, § 13, p. 146 

Coroner, search warrant, execution of, § 394, p. 647, 
n. 70 

Corporations, 

License or permit, eligibility, § 135 
Offenses, persons liable, § 275 
Corpus delicti, 

Necessity of proving, § 341, n. 11; § 349, p. 506 
Nuisance, proof essential to conviction for main¬ 
taining, § 345, p. 476, n. 78 
Sale of liquor, § 349, p. 506 
Costs, 

Bonds of dealers, actions for breach, § 173 
Civil damage actions, § 481 
Criminal prosecutions, § 381 
Lien or distress for, § 383 
Forfeiture proceedings, § 401 


Costs—Continued, 

License or permit. 

Appeal, § 163, p. 269 
Hearing on application, § 158 
Revocation proceedings, § 177, p. 289 
Nuisance, abatement or injunction, § 428 
Penalties, actions to recover, § 3(^ 

Counterfeit stamps, dry territory, application of stat¬ 
ute declaring, possession felony, § 215, n. 40 
Counter petition, license or permit, §§ 149, 151 
Counties, 

Local option, generally, post 
Political subdivisions, generally, post 
County control board, powers and jurisdiction, § 212 
Courts, license or permit, appeal from decision of 
licensing authorities, § 163, pp. 265-269 
Credibility of witnesses, forfeiture proceedings, § 397, 

p. 666 

Credit, 

Actions to recover price of liquor sold on, § 495 
Manufacturers, etc., to retail dealers, statutory 
prohibition, § 4^ 

Manufacturers or wholesalers, regulation prohib¬ 
iting extension of, § 197 
Sale on credit as illegal sale, § 243 
Criminal actions, forfeiture proceedings as, § 397, p. 
655 

Criminal offenses. Offenses, generally, post 
Criminal prosecutions, §§ 30^383, pp. 403-603 
Cruel or unusual punishment, prohibition against, § 41 
Culinary preparations, classification as intoxicating 
liquors, § 10 

Cumulative remedies, abatement and injunction of 
nuisance, § 405 

Curtains, premises where business is conducted, stat¬ 
utory prohibition, § 196 

Curtilage, search warrant as essential, § 394, p. 630 
Custody of law, property seized in, § 395 
Damages, 

Breach of contract for sale of liquor, recovery of, 
§ 498 

Civil damage laws, generally, ante 
Conversion, right of action for, § 489 
Exemplary damages, generally, post 
Wrongful search, § 404 

Dance halls, possession of liquor in, ordinance pro¬ 
hibiting, § 49, n. 87 
Dancing, 

Ordinance forbidding bar, § 49, n. 86 
Regulation prohibiting on premises where busi¬ 
ness is conducted, § 199 

Sale of beer where permitted, revocation of li¬ 
cense for violation of statute prohibiting, § 
175, p. 283 

Dealers. Bonds of dealers, generally, ante 

Death of licensee, termination of license by, § 115 

Debt, 

Acceptance of liquor in payment as purchase 
within liquor law, § 238 

Action of to recover penalty, judgment as en¬ 
forceable by execution, § 301 
Decree. Judgment or decree, generally, post 
De facto officers, licenses issued by, § 102 
Default judgment, forfeiture proceedings, § 399 
Defenses, 

Civil damage laws, actions under, §§ 443-447 
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Defenses—Continued, 

Contempt proceedings, violation of injunction 
against nuisance, § 426, p. 709 
Criminal prosecutions, § 28.j 

Burden of proving, § 339, p. 467 
Evidence, § 341 

Indictment or information, negativing, §§ 323, 
324 

Instructions to jury on, § 377, p. 578 
Nuisance, abatement or injunction, § 413 
Penalties, actions to enforce, § 2S9 
Price of liquor sold, actions to recover, § 495 
Definitions. See specific heads 
Delegation of power, 

Local option law, validity as unlawful delega¬ 
tion of legislative power, § 37, n. 20 
Municipal corporations, § 48 
States, licensing power, § 38, p. 173 
Tax on liquor traffic, enforcement and collection, 

. § 40 

Delinquent license fees, distress, enforcement by, § 
187 

Delinquent taxes, penalty for, power to imiwse, § 40 
Delivery, 

Offense of, § 234, p. 366; § 238 
Evidence, § 346, pp. 476-491 
Place of, law of as governing validity of contract 
for sale of liquor, § 491 

Denatured alcohol, alcoholic liquor as including, § 8 
Depot, transportation of liquor, carrying from depot 
to train as, § 234, p. 366 
Description of liquor, 

Indictment or information, § 318 
Eegulations of administrative authority with re¬ 
spect to, § 201 

Search warrant, § 394, p. 643 
Description of premises, search warrant, application 
for, § 393, p, 625 

Destruction, possession of liquor for purpose of as 
offense, § 222, p. 354 

Detectives, competency to prosecute for violation of 
liquor laws, § 284 

Different statutes or ordinances, prosecution of same 
unlawful act under, § 235 

Differential, license fees, municipal ordinance fixing, 
§51 

Direction of verdict. 

Criminal prosecutions, § 376, p. 566 
Forfeiture proceedings, § 397, p. 666 
Price of liquor sold, actions to recover, § 495, n. 13 
Discharge, civil damage actions, defense of, § 447 
Discretion, 

License or permit, post 

Liquor control board or commission, rules and 
regulations, §§ 191, 212 
Local option, submission of question, § 71 
Municipalities, 

License fee, § 51 
Regulation of traffic, § 193 
Taxes, assessment of, § 185 
Discretion of court. 

Forfeiture of seized vehicles, § 397, p. 654 
Nuisance, abatement by injunction, § 409 
Punishment for violation of liquor laws, § 380, p. 
592 

Return of seized property, § 403, p. 678 
Search warrant, quashal of, § 394, p. 652 


Discrimination, 

License, § 38, p. 173 
License fee, municipal ordinance, § 51 
Dismissal, criminal prosecutions, time of motion for, 
§ 375 

Disorderly house, dispensing unlawfully as offense of 
keeping, § 226 
Dispensaries, 

Defined, § 15, p. 149 
Public dispensaries, generally, post 
Display of license, §§ 39,114,195 
Disqualification of licensee, revocation of license, | 
175, p. 281 

Distance, transportation, materiality in determining 
whether offense was committed, § 234, p. 365 
Distillation, spirituous liquor as confined to those 
produced by process of, § 11 
Distilled spirits. 

Offenses, § 217 
Taxation, § 181, p. 312 
Distiller, 

Defined, § 19 

Fees or taxes, § 181, p. 310 
Distillery, 

Defined, § 19 
Offense, § 220 

Distilling apparatus, offense, legislative power to 
make ownership, etc., thereof offense, § 41 
Distress, 

Fine and costs, § 383 

Tax on liquor, enforcement by, § 40; § 187, n. 81 
Distribution, excise tax on, § 181, p. 312 
Divorce, civil damage laws, wife's right of action un¬ 
der as affected by subsequent divorce, § 451 
Documents, seizure, § 390 

Return of documents illegally seized, § 403, p. 677, 
n. 13 

Dramshop, 

Defined, § 15, p. 148 

Tippling house distinguished, § 15, p. 151 
Dramshop keeper defined, § 15, p. 148 
Drinking shop defined, § 15, p. 148 
Drinks, 

Defined, § 4 

Ingredients in, statutory prohibition as applying 
to, § 218 
Druggists, 

License or permit, § 126 

Revocation, § 175, p. 280 

Liquor dealers, engaging in drug business, ordi¬ 
nance barring, § 49, n. 87 
Offenses, § 276 

Illegal sales, evidence, § 350 
Prescriptions, generally, post 
Regulations respecting sale, § 210 
Drunkards, 

See, also, Habitual drunkards, generally, post 
License as protection in respect of sale to, § 110 
Revocation of license for violation of statute 
prohibiting sale or gift of liquor to, § 175, p. 
284 

Sale of liquor to, §§ 229, 258 

Indictment or information, § 337, p. 451 
Drunkenness, permitting on premises where liquor 
is sold as offense, § 229 
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Dry territory, 

Counterfeit revenue stamps, application of stat¬ 
ute declaring possession felony, § 213, n. 40 
Disorderly house, unlawful sale in as, § 226 
Evidence in prosecution for illegal sale or pos¬ 
session of liquor in, § 353 

Introduction of liquor into as offense, § 234, p. 
3G2 

Local option election, § 67 

Possession of liquor la^iffully purchased in, of¬ 
fense, § 222, p. 330, n. 20 
Sale of liquor in as offense, § 248 
Jury question in prosecution for, § 376, p. 564, 
n. 63 

Solicitation of orders in, validity of statute mak¬ 
ing unlawful, § 41, n. 10 

Storing intoxicants in, offense of permitting liq¬ 
uors to be drunk on premises, § 26S 
Transportation through as offense, § 234, p. 363 
Validity of law prohibiting traffic in, § 37 
Duration, 

License or permit, § 115 

Possession of liquor, criminal liability as depend¬ 
ent on, § 222, p. 353 
Eighteenth Amendment, 

Beverage, meaning of term as employed in, § 2, 
n. 16 

Civil damage laws as affected by adoption, § 431 
Concurrent power to enforce, § 24 
Disposal of liquor manufactured prior to, § 23 
Effect on state laws not inconsistent with amend¬ 
ment, § 30 

Federal control, power to regulate, § 21 
Force and effect of, § 23 

National Prohibition Act, enactment to enforce, 
§25 

Property rights in liquor as affected by, § 488, n. 
30 

Repugnant legislation as affected by, § 31 
Sale of liquor, right to sell under, § 237, n. 85 
States, post 

Supremacy between federal and state power m- 
der, § 24 

Election day, sale or keeping open on as offense, §§ 
206, 256 
Evidence, § 352 

Indictment or information, § 333 
Elections. Local option, generally, post 
Eligibility, license or permit, §§ 134-137, pp. 241-246 
Emancipation of minors, parent’s right to sue for pen¬ 
alty for selling liquor after, § 200 
Employees. Master and servant, generally, post 
Employment contracts, illegal liquor business, valid¬ 
ity, § 490, n. 42 
Engaging in liquor traffic, 

Evidence in prosecution for, § 344 
Franchise, § 20 

Entrapment, revocation of license for acts induced by, 
§ 175, p. 283 
Equal protection of law. 

License, statute authorizing as within constitu¬ 
tional guaranty, § 38, p. 173 
Regulatory power as subordinate to constitutional 
guaranty, § 33, p. 168 
Equipment, unlawful manufacture of, § 220 
Equitable proceedings, 

Forfeiture proceedings, § 397, p. 659 


Equitable proceedings—Continued, 

Nuisance, abatement or injunction, § 414 
Permit, 

Review of refusal, § 165 
Setting aside, § 166 

Return of property illegally seized, § 403, p. 681 
Revocation of license or permit, review, § 17S, 
p. 306 

Seizure for violation of liquor laws, § 3S5 
Evidence, § 338, pp. 452-464 

Admissibility, under pleadings, § 338, p. 453 
Affirmative defenses, § 374, pp. 558, 559 
Alcoholic content, § 371, p. 554 
Appliances for manufacture of liquor, evidence as 
to possession, § 348, pp. 491-501 
Authority to sell, § 364 

Barroom furniture and appliances on premises, § 
366, p. 541 

Bonds of dealers, actions for breach, § 173 
Bottle containing liquor, § 371, p. 549 
Burden of proof, generally, ante 
Carrying on business, § 344 
Character of accused, § 359 
Character of place, § 346, p. 478; § 358 
Character of purchaser or other party to trans¬ 
action, § 361 

Chemical analysis, §§ 371, pp. 551, 555. 
Circumstantial evidence, generally, ante 
Civil damage actions, §§ 462-473, pp. 731-734 
Common seller, § 343 

Condition of purchaser or other party to trans¬ 
action, § 301 

Connection of accused with offense, § 360, pp. 
523—530 

Contempt proceeding, violation of injunction 
against nuisance, § 426, p. 711 
Criminal prosecutions in general, §§ 339-374, pp. 
464-559 

Defensive matters, § 374, p. 559 
Delivery of liquor in violation of law, § 346, pp. 
476-491 

Description of purchaser or other party to trans¬ 
action, § 361 

Determination of admissibility, § 376, p. 573 
Druggists, evidence in prosecution for illegal sale, 
§ 350 

Dry territory, evidence in prosecution for illegal 
sale or possession in, § 355 
Efforts to avoid detection, § 362 
Election day, prosecution for sale or keeping open 
on, § 352 

Finding of liquor and appliances on premises, 
§ 366, p. 543 

Flight, § 345, p. 473; § 360, p. 529 
Forfeiture proceedings, § 397, p. 661 
Furniture and appliances on premises fitted up 
as barroom, § 366, p. 544 
Gift of liquor, § 349, pp. 501-509 
Habitual drunkards, sale or furnishing to, § 349, 
p. 508 

Incompetent and irrelevant evidence, § 340 
Incriminating acts, § 373 
Intent § 363, pp. 533, 534 
Internal revenue license, payment of, § 365 
Intoxicated persons, sale or furnishing liquor to, 
evidence, § 349, p. 508 
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Evidence—Continued, 

Intoxicating character of liquor, § 371, pp. 547- 
556 

Keeping liquor for sale, § 366, p. 541 
Keeping liquoi-s unlawfully, § 346, p. 477 
Keeping place for unlawful sale, § 345, pp. 472- 
476 

Kind of liquor, § 371, pp. 547-556 
Knowledge, § 363, p. 533 
Knowledge of agent, § 360, p. 524 
Letting premises for unlawful use, § 347 
License or permit, 

Criminal prosecutions, §§ 351, 364 
Hearing on application, § 156 
Mandamus to compel issuance, § 160, p. 264 
Revocation or suspension, proceedings for, § 
177, p. 294 

Liquor and appliances found on premises, f 366, 
p. 543 

Local option, adoption of, § 62 
Local option election, 

Contest, § 87, p. 217 
Violation of, § 355 
Manufacture of liquor, § 366, p. 544 
Manufacturing or possessing appliances, § 348, pp. 
491-501 

Marriage of accused, § 359 

Medicinal purposes, evidence liquor was intended 
for, § 374, p. 558 

Minors, sale or furnishing liquor to, § 349, p. 508 
Nuisance, 

Abatement and injunction, § 420, pp. 698-701 
Maintaining nuisance, § 345, pp. 472-476; § 
366, p, 541; § 374, p. 558 
Occupation of accused, § 359 
Other offenses, § 338, p. 462 
Other party to transaction, description, charac¬ 
ter and condition of, § 361 
Ownership of house or place, § 367 
Ownership of liquor and appliances, § 366, pp. 
540-546 

Penalties, actions to recover, § 297 
Place of offense, §§ 367, 368 
Possession of liquor, § 346, pp, 476-491; § 366, 
pp. 540-546; § 374, p. 558 
Possession of place, § 367 
Potability, § 371, pp. 549, 552 
Presence of accused, § 360, p. 523 
Presentation of evidence, § 375 
Presumptions, generally, post 
Price of liquor sold, actions to recover, § 495 
Prima facie evidence, § 341 
Prior conviction, § 380, pp. 598-600 
Prohibited quantity, sales in, § 349, p. 507 
Prohibited times, selling or keeping open at, ev¬ 
idence, § 352 

Proprietorship or possession of house or place, § 
367 

Purchaser, description, character and condition 
of, § 361 

Quantity of liquor, § 372 

Quantum of proof in criminal prosecutions, § 341 
Question of admissibility as for court or jury, 
§ 376, pp. 569, 573 
Reputation of accused, § 359 
Reputation of place, § 345, p. 473; § 346, pp. 478, 
479; §358 


Evidence—Continued, 

Return of property illegally seized, proceedings 
for, § 403, p. 681 

Sale of liquor illegally, § 349, pp. 501-509 
Shipment or delivery of liquor to accused, § 366, 
p. 542 

Smell of whisky on accused, § 360, p. 524 
Soldiers or sailors, sale or giving liquor to, § 349, 
p. 509 

Solicitation, § 353 

Storage of liquor, § 346, pp. 476-491 

Sunday, sale on, § 352 

Tracks, § 360, p. 524 

Transportation of liquor, § 354, pp. 511-517 
Validity of statute prescribing rules of evidence 
in criminal prosecutions, § 41 
Weight and sufficiency of evidence in general, § 
341 

Witnesses, rules governing matters relating to, § 
375 

Examination, 

Criminal prosecutions, preliminary proceedings, § 
306, p. 406 

License or permit, revocation or suspension after, 

§ 177, p. 289 

Exceptions, indictment or information, negativing, §§ 
325, 326 

Excessive damages, civil damage actions, § 485 
Excessive fines, constitutional prohibition, § 41 
Excessive punishment, § 380, pp. 590,501 
Exchange of liquor, offense, § 239 
Excise tax. Taxation, generally, post 
Exclusive contracts, validity, § 490 
Execution, 

License or permit as subject to, § 109, p. 229 
Penalties, enforcement of judgment by, § 301 
Search warrant, § 394, p. 646 
Sentence, § 380, p. 593 

Executors and administrators, civil damage laws, 
maintenance of action under, § 450, n. 5 
Executory contract of sale of liquor. 

Offense of illegally selling as committed by, § 238 
Repudiation and recovery of consideration of 
illegal sale, f 497 

Exemplary damages, civil damage actions, §§ 438, 483 
Pleading, § 460 

Existing business, ordinance prohibiting liquor traffic 
authorizing continuance of, validity, § 50, n. 3 
Existing laws, license or permit, subjection to, § 110 
Existing liquor, regulations as applicable to future 
sale of, § 192, p. 325 

Explanation of terms, instructions to juiy in crim¬ 
inal prosecutions, § 377, p. 580 
Exportation, 

Offenses, § 234, pp. 361-368 
Regulations, § 208 

Express company, seizure of liquor in hands of, § 387 
Exterior advertising regulation prohibiting validity, 
§ 197 

Extortion, excessive license fee obtained by, reeo\ery 
back, § 189, p. 319 

Extract of ginger, classification as intoxicating liq¬ 
uor, § 10 

Extraterritorial operation. 

Certificate of approval iu respect of out of state 
liquor manufacturers, statute requiring, § 38, 
p. 175, n. 56 
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Extraterritorial operation—Continued, 

Civil damage laws, § 431 

Fact questions, criminal prosecj’.tions, § 37t», pp. oOO- 
5 iO 

Fair trade, statute providing for, validity, § 35, n. 97 
Federal Alcohol Administration Act, varidity, f 22 
Federal control, §§ 21~2S, pp. 154-131 
Eighteenth Amendment, ante 
National Prohibition Act, generally, post 
Police regulations, § 21 
Revenue powers, § 21 

Twenty-First Amendment, force and effect of, § 
22 

Federal courts, trial of person sciTied by state au¬ 
thorities for violation of federal law, § 390, p. 404 
Federal government, seizure of liquors by state offi¬ 
cers, rights as to, § 395 
Federal lands. 

State legislation inapplicable to, § 33, p. 167 
State licensing laws, enforceability, § 38, p. 174 
State tax as applying to, § 40 
Federal law, defense that act was permissible un¬ 
der, prosecution under state law, § 285 
Federal license, evidence as to payment in criminal 
prosecutions, § 365 

Federal permit, sale of liquor contrary to state law 
under, § 110 

Fees. License or permit, post 
Felonies, offenses against liquor laws, § 236 
Fermentation, vinous liquor as that which has un¬ 
dergone, § 12 

Fermented grape juice, offenses, § 217 
Fermented liquor defined, § 6 

Fictitious name, ordering or receiving liquor in, of¬ 
fense of, § 268 
Findings, 

Civil damage actions, § 477 
Criminal prosecutions, § 378 
Nuisance, proceedings for abatement or injunc¬ 
tion, § 421 

Fines, 

Excessive fines, § 41 

Imprisonment in addition to, § 380, p. 590 
Fitness for beverage purposes, essential attribute of 
intoxicating liquor, § 1 
Flavoring extracts, 

Exceptions, § 10 
Offenses, § 219 

Flight, evidence, § 345, p. 473; § 360, p. 529 
Floor tax, exemption from, § 181, p. 309, n. 56 
Food, ingredients in, § 218 

Force and arms, indictment or information as re¬ 
quired to allege violation was committed with, 
§ 307, p. 408 

Foreign vessels, search and seizure, territorial lim¬ 
itations, § 388, p. 608 
Forfeiture, 

Bonds of dealers, breach of condition, § 171 
Liquors. Search, seizure and forfeiture, gener¬ 
ally, post 

Statutory provisions, validity, § 42 
Form, 

Application for license, § 148 
Bonds of dealers, § 169 
Criminal proceeding, § 305 
License or permit, § 104 
Remonstrance, license or permit, § 149 


Form—Continued, 

Submission to vote, authentication of petition for 
election, § 77 

Fortification of wine, distilled spirits used for, tax¬ 
ation, § 181, p. 311 
Franchise, 

Engaging in liquor traffic as, § 20 
License or permit as. § 109, p. 228 
Sale of liquor, city granted exclusive right, § 33, 
p. 166, n. 73 

Fraternal order, license or permit, necessity of ob¬ 
taining, § 123 
Fraud, 

License or permit, post 

Local option, signatures to petition for election, § 
78, n. 91 

Sale of liquor, damages as recoverable against 
seller, § 498 

Freight bills, evidence in criminal prosecutions, § 371, 
p. 549 

Fruit juices, offenses, § 218 

Fruits preserved in spirits, meaning of phrase, § 7 
Gallonage, tax on, validity, § 40, n. 78 
Gambling house, conviction for maintaining as ground 
for revocation of license, § 175, p. 282 
Gaming, permitting on premises where liquor is 
sold as offense, § 230 

Garage, search warrant as essential, § 394, p. 631, n. 
4S, 49 

Gift of liquor. 

Offense, § 240 

Evidence, § 349, pp. 501-509 
Indictment or information, § 337, pp. 443-452 
Prohibited persons, §§ 257-261 
Prohibited places, §§ 262, 263 
Sales tax as including, § 181, p. 312 
Statute prohibiting sale or possession as prohib¬ 
iting, § 237, n. 90 

Transportation for, power of state to regulate or 
prohibit, § 33, p. 165 

Gin, 

Defined, § 13, p. 143 
Term liquor as including, § 8 
Gin fizz defined, § 13, p. 143 
Ginger ale, 

Alcohol contained in, statutory regulation, § 217, 
n. 66 

Defined, § 5 

Nonalcoholic beverage as including, § 5 
Glasses, sterilization, § 197 

Good behavior bond, conviction of violation of liquor 
law, § 382 
Good faith, 

Defense of in prosecution for violation of law, 
§ 285 

Instructions to jury in criminal prosecutions, § 
377, p. 585 

Jury question, criminal prosecutions, § 376, p. 
570 

License or permit, refusal on ground of lack of, 
§ 157 

Good will, gifts for, sales tax, § 181, p. 312 
Governing law, contract of sale, validity of, § 491 
Graduated fee or tax, § 182 

Grammatical errors, indictment or information, effect 
of, § 307, p. 408 
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Grand jury, prosecution required to be on indictment 
or presentment by, § 305 
Grogshop defined, § 15, p. 148 

Gross receipts, taxation on basis of, § 40, n. 78; § 
182 

Guardian and ward, civil damage laws, guardian’s 
right of action against one furnishing liquor to 
minor, § 441 
Habitual drunkards, 

See, also. Drunkards, generally, ante 
Sale of liquor to, § 258 

Burden of proving affirmative defense in | 
prosecution for, § 374, p. 557 
Evidence, § 340, p. 508 
Legislative power to prohibit, § 39 
Habitual violators, liquor laws, punishment, § 380, 
p. 594 

Harbors, term territory as including, statutory pro¬ 
visions, § 17 
Harmless error. 

Criminal prosecutions, § 379 
Local option election contest, § 87, p. 218 
Penalties, actions to recover, § 302 
Hearing, 

Criminal prosecutions, preliminary proceedings, § 
306, p. 406 

License or permit, §§ 151-158, pp. 251-259 
Local option, petition for election, § 78 
Nuisance, abatement or Injunction, § 421 
Revocation or suspension of license, proceedings 
for, § 177, p. 297 

Herbs, bitters containing alcohol together with as 
intoxicating, § 3 

High seas, search and seizure of vessel on, § 388, p. 
608 

Highways, 

Bootlegging, sale on, § 247 

License fee or tax, appropriation for repair of, § 
188 

Search and seizure of vehicle on, § 394, p. 635 
Holidays, sale of liquor on, §§ 39, 256 
Home brew defined, § 13, p, 143 
Home consumption. 

License or permit as required for manufacture by 
citizen for, § 129 

Manufacture for as offense, § 220 
Home rule cities, regulation of traffic, § 49, n. 78 
Honky-tonk defined, § 15, p. 149 
Hootch defined, § 13, p. 143 
Hotels, 

License or permit, § 124 

Sale and consumption in, constitutional amend¬ 
ment permitting, § 194 
Hours for sale. Closing hours, ante 
Husband and wife. 

Civil damage laws, 

Injuries to means of support as ground of 
action under, § 437 

Right of spouse to recover for injuries caused 
by intoxication of other, § 451 
Wife’s right to compromise claim of minor 
children, § 447 

Employment of proprietor’s wife as exempt from 
statutory prohibition against employing wo¬ 
men, § 231, n. 55 

Liquor license, disqualification of husband as af¬ 
fecting right of wife, § 175, p. 281, n. 29 


Husband and wife—Continued, 

Offenses, liability as betw’een, § 277 
Ownership of liquor, presumptions as to, § 366, p. 
540, n. 90 

Padlocking homestead property, wife as neces¬ 
sary party to proceeding, § 416 
Sale of liquor, presumptions respecting agency 
of wife, § 339, p. 464, n. 61 

Identity, jury question, criminal prosecutions, § 376, 
p. 570 

Illegal liquor business, power to tax, § 40 
Illegal sale, recovery of price, validity of statute pro¬ 
hibiting action for, § 45 

Illegally acquired liquor, transportation of as crim¬ 
inal offense, § 234, p. 362 

Illicit manufacture, tax, liability for, § 181, p. 311 
Illicit still, possession as offense, § 221, n. 8 
Imitations, unlawful possession, § 217, n. 66 
Immediate seller, civil damage laws, liability as con¬ 
fined to, § 456 

Immoral activities, regulation prohibiting, § 199 
Immunity of federal instrumentality from taxation, § 
40 

Impeachment, local option election, § 88 
Implied license or permit, § 105 
Implied powers, regulation of traffic by political sub¬ 
divisions, § 49 

Implied repeal of statutes, § 56; § 192, p. 326 

Implied sale of liquor, § 238 

Importation, 

Defined, §16; §234, p. 366 
License, sale as authorized under, § 113 
Offenses, § 234, pp. 361-368 
Regulations, § 208 

Statutory provisions prohibiting or restricting, 
validity, § 35 

Twenty-First Amendment, regulatory power of 
state under, § 33, p. 168 

Imprisonment, fine in addition to, § 380, p. 590 
Incriminating facts, evidence in criminal prosecu¬ 
tions, § 373 

Indemnity, bond of dealer, extent of liability, § 171 
Independent proceeding, forfeiture proceeding as, § 
397, p. 656 

Indictment or information, §§ 307-338, pp. 407-464 
Agent, sale or solicitation by, § 337, p. 450 
Alcoholic content, allegations as to, § 318; § 322, 
pp. 433, 434; § 331, p. 429 
Amendment, conformity to proof, § 338, p. 454, n. 
8 

Apparatus for manufacture, illegal possession of, 
§ 330, pp. 422-426 

Attempt, manufacture of liquor, § 330, p. 426 
Authority, negativing defense of, § 324 
Bartering liquor unlawfully, § 337, pp. 443-452 
Bill of particulars, aid by, § 332, p. 432, n. 23 
Cariying on business, § 328 
Certainty, § 307, p. 408 
Character of accused, § 309 

Character of occupation, possession of liquor, § 
332, p. 434 

Character of place, maintenance of nuisance, § 
336 

Concealment with intent to avoid payment of tax, 
§ 327 

Conduct of business, acts and omissions in, § 329 
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Indictment or information—Continued, 

Conformity to preliminary complaint, § 307, p. 
408 

Continuando, laying offense with, § 313; § 332, 
p. 434 

Continuing offense, proof of, § 33S, p. 402 
Defenses, negativing, 323, 324; § 330, p. 425 
Description of liquor, § SIS; § 330, p. 424; § 33S, 
p. 454 

Description of offense, maintenance of nuisance, ; 

§ 336 I 

Description of particular offenses, §§ 327'33T, pp. 
421-452 

Designation and description of accused, variance, 

§ 338, p. 457 

Designation or description of other party, § 321; 

§ 330, p. 425 

Designation or description of purchaser, § 337, 
p. 448 

Election day, sale of liquor on, § 333 
Elements of offense, §§ 30S-316, pp. 410-416 
Equipment, transportation of, § 331, p. 430 
Exc*eptions, negativing, § 325; § 330, p. 425 
Form or language of statute, following, § 307, p. 
409 

Gift of liquor, § 337, pp, 443-452; § 338, p. 459 
Grade of offense, illegal transportation, § 331, p. 
430 

Illegal manufacture, § 330, pp. 422-426 
Incorrect reference to statute, effect of, § 307, p. 
409 

Intent, § 310; § 332, p. 443; § 337, pp. 427, 451 
Interstate transportation, § 331, pp. 426-431 
Intoxicating character of liquor, showing of, § 
318 

Issues, proof and variance, | 338, pp. 452-464 
Joinder of offenses, evidence admissible in case 
of, § 338, p. 4o3 

Keeping liquor for sale, § 332, pp. 431-438 
Keeping open at prohibited times, § 333 
Keeping place for illegal manufacture, § 327 
Kind of liquor, | 318; § 330, p. 424; § 332, p. 

433; § 337, p. 446; § 338, p. 455 
Knowledge, § 311 

Leasing building to be used for unlawful sale, 

§ 335 

Legislative power to prescribe laws relating to, 

§ 41 

License or permit, negativing, § 324; § 337, p. 449 
Liquor, §§ 317-320, pp. 416-419; § 331, p. 428; 

§ 337, p. 446 

Local option laws, § 316, pp. 413-416 
Local regulations, allegations respecting violation 
of, § 315 

Maintaining place for unlawful sale or keeping, 

§ 334 

Manufacture, $ 330, pp. 422-426; § 338, pp. 454, 
459 

Material, transportation of, § 331, p. 430 
Minors, sale of liquor to, § 337, p. 451 
Name of accused, § 307, p. 408 
Names of purchasers, allegations in indictment 
for keeping for sale, § 332, p. 433 
National Prohibition Act, post 
Negativing defenses, §§ 323, 324, 326; § 330, p. 
425; J331, p. 429; § 337, p. 449 


Indictment or information—Continued, 

Negativing exceptions, §§ 324-326 
Maintenance of nuisance, § 336 
Manufacture or possession of apparatus for, 
§ 330, p. 425 

Possession, § 332, p. 436 
Sale on Sunday, § 333 
Sale unlawfully, § 337, p. 449 
Transportation, § 331, p. 429 
Notice, § 311 

Nuisance, maintenance of, § 330 
Occupation of accused, § 300 
Ordinance, allegations respecting violation of, § 
315 

Other party to transaction, designation or descrip¬ 
tion of, § 321; § 337, p. 44S; § 33S, p. 457 
Ownership, allegations as to, § 382, p. 433 
Percentage of alcohol, § 318 
Place of offense, § 312 

Conduct of business, § 329 
Illegal manufacture or possession of appa¬ 
ratus for, § 330, p. 424 
Illegal transportation, § 331, p. 428 
Keeping for sale, § 332, p. 434 
Maintenance of liquor nuisance, § 336 
Maintaining place for unlawful sale or keep¬ 
ing, § 334 

Possession of liquor, § 332, p. 434 
Proof of, § 338, p. 463 
Sale of liquor unlawfully, § 337, p. 445 
Possession, § 332, pp. 431-43S; § 338, pp. 454, 
460 

Potability, § 318; § 332, p. 435 
Price or consideration, § 320 
Prior conviction, § 380, p. 596 
Prohibited persons, sale or gift to, § 337, p. 451 
Prohibited times, selling liquor or keeping open 
at, §333 

Proof under, § 338, pp. 452-464 
Prosecution as required to be founded on, § 305 
Purchaser, designation or description of, § 337, p. 
448 

Purpose, § 314; § 331, p. 427; § 332, p. 435; § 
337, p. 445 
Quantity, § 319 

Illegal manufacture or possession of ap¬ 
paratus for, § 330, p. 424 
Possession of liquor, § 332, pp. 433, 434 
Sale of liquor unlawfully, § 337, p. 447 
Transportation, § 331, p. 429 
Variance, § 338, p. 455 
Reference to statute, § 307, p. 409 
Registration of still, lack of, § 330, p. 426 
Requisites in general, § 307, pp. 407-410 
Revenue stamps, lack of, § 327 
Sale of liquor, § 337, pp. 44^51 

Prohibited persons, designation of, § 322 
Prohibited times, § 333 
Proof and variance, § 338, pp. 454, 455, 459 
Servants, sale or solicitation by, § 337, p. 450 
Solicitation or sale, § 337, pp. 450, 451 
Statute, 

Following language of, § 318; § 331, p. 426; § 
332, p. 432 

Form or language of, § 307, p. 409 
Validity, § 41 

Stills, manufacture of, § 327 
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Indictment or information—Continued, 

Sufficiency in general, § 307, pp. 407-410 
Sund^s, sale of liquor on, § 333; § 338, p. 462 
Surplusage, § 307, p. 408; § 331, p. 428;- § 332, 
p. 433; § 338, p. 453 

Time of offense, § 313; § 330, p. 424; § 331, p. 
427; §336; § 338, p. 461 

Transportation, § 331, pp. 426-431; § 338, p. 459 
Variance, § 33S, pp. 452-464 
Videlicet intoxicating character of liquor as prop¬ 
erly laid under, § 318, n. 50 
Willfulness, transportation of liquor, § 331, p. 
427 

Indorsement license, application for, § 147 
Industrial alcohol, taxation, § 181, p. 311 
Inebriates’ home, license fee or tax, allocation to, § 
188, n. 8 

Infants. Minors, generally, post 
Information, 

Giving as to how liquor may be obtained as of¬ 
fense, § 268 

Indictment or information, generally, ante 
Search warrant based on, § 393, pp. 615-627 
Information and belief. 

Complaint or affidavit on, § 306, p. 405 
Revocation of license, petition made on, § 177, 
p. 294 

Search warrant, application on, § 393, p. 622 
Informers, penalties, 

Payment of portion of recovery to, § 304 
Security for costs in action for, § 303 
Initials, local option petition, signing by, § 76 
Injunction, 

Bootlegging, violation of law, § 424, p. 704 
Forfeiture, condemnation or disposition of seized 
property, § 402; § 403, p. 673 
License or permit, § 161 

Revocation or suspension, § 179 
Nuisance, post 

Taxation, collection of tax, § 187 
Innocent owner or lienor, 

Impairment of interest in property by abatement 
or injunction as nuisance, § 43 
Vehicles seized for illegal transportation, valid¬ 
ity of statute authorizing seizure as against, 
§42 

Vehicle sold under condemnation proceedings, ti¬ 
tle of, § 403, p- 676 

Innocent persons, forfeiture of vehicles, protection of 
rights of, § 388, p. 609 
In i)ersonam. 

Abatement or injunction of nuisance, proceeding 
as, § 407 

Forfeiture proceedings, § 397, p. 655 
Insolvency, license or permit, grounds for refusal, § 
135 

Inspection, § 203 

Possession of liquor for purpose of as offense, § 
222, p. 354 

Validity of laws providing for, § 39 

Instructions to jury, 

Ambiguous instructions, § 377, p. 580 
Character of liquor, § 377, p. 584 
Civil damage actions, § 476 
Confusing instructions, § 377, p. 579 
Criminal prosecutions, § 377, pp. 575-587 


Instructions to jury—Continued, 

Damages for wrongful search or seizure, actions 
to recover, § 404 
Definition of terms, § 377, p. 580 
Elements of offenses, § 377, p. 577 
Employment, § 377, p. 583 

Evidence, instructions conforming to or comment¬ 
ing on, § 377, pp. 578, 581 
Explanation of terms, % 377, p. 580 
Forfeiture proceedings, § 397, p. 666 
Form of verdict, § 377, p. 580 
Good faith, § 377, p. 585 
Intent, § 377, p. 585 

Intoxicating character of liquor, § 377, p. 584 
Kind of liquor, § 377, p. 585 
Knowledge, § 377, p. 585 
Misleading instructions, § 377, p. 578 
Nuisance, proceedings for abatement or Injunc¬ 
tion, § 421 

Participation in offense, § 377, p. 584 
Place of offense, § 377, p. 578 
Prima facie evidence, instructions as to, § 377, p. 
582 

Properties of liquor, § 377, p. 584 
Province of jury, instructions invading, § 377, p. 
581 

Return of property illegally seized, proceedings 
for, § 403, p. 682 
Sale of liquor, § 377, p. 581 
Statutes, § 277, p. 577 
Time of offense, § 377, p. 577 
Insurance, validity of insurance on, § 494 
Intent, 

Nuisance, abatement or injunction as dependent 
on, § 413 

Offenses against liquor laws, § 214 

Business of selling liquor unlawfully, § 225 
Indictment or information, § 310; § 332, p. 

443; § 337, pp. 427, 451 
Instructions to jury, § 377, p. 585 
Jury question, § 376, p. 570 
Manufacture of prohibited liquor, § 220 
Possession of liquor, § 222, p. 354 
Possession of still, § 221 
Presumptions, § 363, p. 532 
Sale of liquor, § 246; § 349, p. 506 
Transportation of liquor, § 234, p. 366 
Interlocutoiy injunction, nuisance, § 418 
Intermediary, sale of liquor, offense of acting as, § 
245 

Internal revenue, 

Bond for observance of, § 209 
Breach of as bar to recovery on contract valid 
under state law, § 491 

Evidence as to payment of federal tax, § 365 
Federal control in exercise of revenue powers, 
§ 21 

License granted under revenue law, § 21 
Tax as properly included in price for purpose 
of determining state tax, § 182, n. 18 
Volstead Act, assessment of tax under, § 185, n. 
34 

Interstate transportation. 

Indictment charging illegal transportation, § 331, 
pp. 426-431 

Movement of liquor in as criminal offense, § 234^ 
p. 363 
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Interstate transportation—Continued. 

Twenty-First Amendment, effect on, § 22 
Validity of regulations, § 20S 
Intervention, 

Forfeiture proceedings, § 39S; § 403, p. GSO, n. 44 i 
Local option election contest, § S7, p. 215, n. 75 [ 
Padlock proceedings, § 416, n. 12 
Pevocation of license, proceedings for, § 177, p. j 
293 

Intoxicant defined, § 10 
Intoxicated persons. 

Injuries from acts of, civil damage laws, § 44 
Sale rtr furnishing liquor to, §§ 39, 229, 25S; § 
319. p. 50S: § 374, p. 557 

Intoxicating character, jury question, § 376, p. 571 
Intoxicating rKpior defined, § 1 

Intoxication, offenses, liquors capable of producing, 

S 217 

Investigation, license or permit, revocation or suspen¬ 
sion after, § 177, p. 2b9 
Isolated sales, license, § 129 
Issues, proof and variance, 

Civil damage actions, § 461 
Criraini.l pi osecutions, § 33S. pp. 452-464 

Instructions not applicable to, § 377, p. 579 
Forfeiture proceedings, § 397, p. 601 
License or permit, 

Mandamus to compel issuance, § 160, p. 264 
Revoc-ation of license, proceedings for, § 177, 
p. 294 

Nuisance, proceeding for abatement or injunction, 

§ 439, p. 697 

Jackass brandy, status as liquor, § 13, p. 142, n. 13 
Jake defined, § 13, p. 144 
Jamaica ginger, 

Classification as intoxicating liquor, § 10 
Possession or sale, statutory prohibition as ap¬ 
plying, § 219 

John Doe warrant, search of premises, § 393, p. 626, 
n. 5 

Joinder of parties, civil damage actions, §§ 453, 459 
Joint, 

Defined, § 19 

Offense of maintaining, § 227, n. 15 
Joint application, license or permit, grant jointly, § 
135 

Joint criminal liability, §§ 277, 279, 283 
Joint defendants. 

Evidence showing act by one, § 360, pp. 525, 530 
Judgment against, § 389, p. 593 
Joint tort-feasors, civil damage laws, liability as, § 
457 
Jointist, 

Included offenses, § 235, n. 37 
Statute creating offense of being, § 268 
Judgment or decree, 

Bonds of dealers, actions for breach, § 173 
Civil damage actions, §§ 478, 479 
Criminal prosecutions, form of, § 380, p. 593 
Forfeiture proceedings, § 399 
License or permit, hearing on application, § 157 
Local option election contest, § 87, p. 217 
Penalty, actions to recover, § 300 
Price of liquor sold, actions to recover, § 495 
Revocation or suspension of license, proceedings 
for, § 177, p. 298 

Judicial notice, local option, adoption of, § 62 


Jurisdiction, 

Civil damage actions. § 448 
Forfeiture proceedings, § 397, p. 658 
License or permit, 

Mandamus to compel issuance, § 160, p. 264 
Revocation or suspension of, § 177, p. 291 
Local option election contest, § 87, p. 216 
Nuisance, abatement or injunction, proceeding for, 
§ 415 

Penalty, action to enforce, § 292 
Return of property illegally seized, § 403, p. 680 
Revocation of license, proceedings for, appeal in, 
§ 178, p. 301 

» Jury questions. Questions of Law and Fact, gener¬ 
ally, post 
Jury trial, 

Nuisance, actions or suits to abate or enjoin, § 
421 

Validity of statutory provisions, § 41 
Justice court, forfeiture proceedings, jurisdiction, | 
307, p. G59 
Keeping, 

Liquors. Possession, generally, post 
Open at prohibited times, indictment or infor¬ 
mation for, § 333 

Place for sale, evidence, § 345, pp. 472-476 
Kegs, 

Evidence, § 371, p. 549 

Possession of kegs having odor of whisky, legal¬ 
ity, § 222, p. 352, n. 42 

Keys, furnishing to enforcement oflBcers, regulation 
requiring, § 209 

Kind, payment in as sale of liquor within statute 
prohibiting, § 242 
Knowledge, 

Agent, evidence, § 360, p. 524 
Aiders and abettors, conviction as warranted be¬ 
cause of, § 281 

Complaint or affidavit based on, § 306, p. 405 
Employee, possession of liquor by employer as 
constituting illegal possession by employee, § 
272 

Husband and wife, offenses by, liability as de¬ 
pendent on, § 277 
Illegal sales, 

Necessity for offense of keeping place for im- 
lawful sale, § 227, n. 16 
Recovery on contract as defeated by, § 491 
Indictment or information, § 311 
Instructions to jury, § 377, p. 585 
Intoxicating character of liquor, proof of as es¬ 
sential to conviction for unlawful sale, § 
349, p. 507 

Jury question, § 376, p. 570 
Lease of property used for violating liquor laws, 
§§ 233, 278 

Liquor nuisance, conviction for maintaining as 
requiring showing of, § 227 
Minors, recovery under civil damage laws for 
furnishing liquor to as dependent on, § 441 
Owner of automobile in which liquor is illegal¬ 
ly transported, necessity of, § 234, p. 364, n. 
81 

Permitting prohibited liquor on premises with, 
criminal liability, § 222, p. 353 
Possession of liquor, evidence^ § 346, 490 

Presumptions, { 363, pi. 532 
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Knowledge—Continued, 

Principal, 

Acts of agent, criminal liability as dependent 
on, § 271 

Validity of statute making it unnecessary to 
show knowledge, § 41, n. 19 
Sale of liquor, § 246 

Seizure and forfeiture of vehicles, owner or lien¬ 
or, § 388, p. 612 

Transportation of liquor, § 234, p. 367 
Labels, 

Evidence in criminal prosecutions, § 371, p. 549 
Regulations, § 203 

Transportation of improperly labeled liquor as 
criminal offense, § 234, p. 362 
Lager beer defined, § 13, p. 141 
Landlord and tenant. 

Civil damage laws, liability of lessor under, § 
459 

Letting premises for unlawful use, § 233 
Evidence, § 347 

Indictment or information charging, § 335 
Lien on leased premises for liquor tax, § 40 
Nuisance, 

Abatement and injunction as against owner, 
§§ 411, 413 

Intervention by landlord in suit to abate 
nuisance, cancellation of lease, § 422 
Offenses, liability in respect of, § 278 
Presumption, control of rented property, § 339, p. 
464, n. 61 
Law agencies. 

Character or possession by as within statute pro¬ 
hibiting, § 234, p. 367 

Purchase by officers, materiality in determining 
criminal liability, § 237 
Law governing, 

Criminal prosecutions, § 305 
Sale, validity, § 491 
Legislative control, § 20 
Legitimate business, traffic in, § 191 
Lemonade, nonalcoholic beverage, § 5 
Levy of tax, § 185 

Lewd women, regulation prohibiting presence of on 
premises where business is conducted, § 199 
license or permit, §§ 99-180, pp. 223-309 

Abuse of discretion, mandamus to compel issu¬ 
ance on ground of, § 160, p. 263 
Actions, recovery back of f^e, § 189, p. 321 
Adjournment, proceedings for revocation or sus¬ 
pension, § 177, p. 289 
Affidavit of applicant, § 145 
Agents. Principal and agent, post 
Amusement places, § 136, n. 35 
Antedating to cover offenses committed, § 109, p. 
230 

Appeal from decision of licensing authorities, § 
163, pp. 265-269 
Application, §§ 143-147 

Arbitrary refusal, mandamus to compel issu¬ 
ance, § 160, p. 263 

Army post exchange, state license, § 121, n. 52 
Assent to application, § 147 
Assignability, § 109, p. 229; § 138 
Associations furnishing liquor to members, § 123 
Attachment, liability to, § 109, p. 229 
Authority to grant, § 100 


License or permit—Continued, 

Baseball parks, § 136, n, 35 

Bill of review, revocation or cancellation reviewed 
by, § 178, p. 307 

Boards or officers, authority to grant, § 102 

Bonds of dealers, generally, ante 

Breach of conditions, revocation for, § 175, p. 281 

Brokers, § 122 

Burden of proof, 

Hearing on application, § 156 
Revocation or suspension, proceedings for, § 
177, p. 295 
Cancellation, 

Outstanding permits, validity of statute op¬ 
erating as, § 38, p. 172, n. 27 
Recovery back of fee paid, § 189, p. 320 
Certiorari, review of proceedings by, § 164 
Change of location, allowance of, § 112 
Chattel mortgage. 

Capacity to be subject of, § 109, p. 229 
Protection of mortgagee, § 117 
Churches, restriction as to issuance within des¬ 
ignated distance of, § 136 

Circumstantial evidence, lack of good faith, | 
177, p. 297 

Citizenship of applicant, § 135 
Civil damage laws, defense to action under, § 
444 

Civil proceedings, revocation or suspension, § 177, 
p. 288 

Classification for purpose of, validity of law, § 
38, p. 174 

Closing hours, restriction, § 114 
Clubs, § 123 
Collateral attack, § 107 

Colleges, issuance within designated distance of, 
§ 1?6 

Compelling action by licensing authorities, § 159, 
p. 262 

Compensation of licensing officers, § 140 
Compliance with conditions for obtaining with¬ 
out actually receiving license, § 133 
Compromise penalty in lieu of suspension, J 174 
Concealment, revocation for, § 175, p. 282 
Concurrent license, § 53 
Conditions, § 114 

Revocation for failure to comply with, § 175, 
p. 282 

Consent of property owners, §§ 133,148 
Constitutional amendments, § 38, p. 172, n. 27 
Construction, § 108 
Contract, 

Status as, § 109, p. 228 

Validity of contract in violation of licensing 
laws, § 491 

Conviction of crime, eligibility of person con¬ 
victed, § 135 

Corporations, eligibility, § 135 
Corrupt acts, licensing officers, § 141 
Costs, 

Appeal, 1163, p. 269 
Hearing on application, § 158 
Revocation proceedings, § 177, p. 289 
Counterpetition, §§ 149, 151 
Death of licensee, 

Protection of legal representative, § 117 
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Ucense or permit—CJontlntied, 

Death of licensee—Continued, 

Recovery back of fee, S p. 321 
Termination by, § 115 
De facto officers, issuance by, § 102 
Defense of in criminal prosecutions, burden of 
proof, § 364 
Definition, § 09 
Description of premises, 5 104 
Different kinds of licenses required, § 130 
Discretion of legislature as to license fee, § 3S, 
p. 1T3 

Discretion of licensing authorities, § 154 
Injunction to control, § 101 
Judicial review, § 163, p. 268 
Mandamus to compel exercise of, § 160, p. 264 
Revocation, § 174 
Suspension of license, § 175, p. 286 
Disorderly house, sale without license as, § 226 
t«splay, §§ 39, 114, 195 

Disqualification of licensee, revocation on ground 
of, § 175, p. 281 
Druggists, § 126 

Revocation, § 175, p. 280 
Duration, § 115 
Effect of grant. § 108 
Eligibility for, 134-137, pp. 241-246 
Employees, revocation or suspension based on 
acts of, S 175, pp. 281, 282, 287 
Entrapment, revocation for acts induced by, § 
175, p. 283 
Equity, 

Review of order revoking, § 178, p. 308 
Review of refusal, § 165 
Setting aside in, § 166 
Evidence, 

Criminal prosecution, §§ 351, 364 
Hearing on application, § 156 
Mandamus to compel issuance, § 160, p. 264 
Revocation or suspension, proceedings for, 
§ 177, pp. 294, 295 

Examination, revocation or suspension after, § 
177, p. 289 

Excessive fee, refunding or recovering, § 189, p. 
319 

Execution, liability to, § 109, p. 229 
Existing laws, subjection to, § 110 
Expiration, revocation proceedings as affected, § 
177, p. 288 

Extension of expiring permit, § 115 
Federal government, license tax, 121 
Pees, §1 181-190, w>. 309-323 
Amount, §§ 51, 182-184 
Apportionment, 1188 
Brewers and distillers, § 181, p. 310 
Classification of municipalities, f 184 
Collection, § 187 

Disposition of moneys collected, § 188 
Distribution of fund, § 188 
Graduated fee, § 182 
Licensing officers, § 140 
Payment, § 187 

Pro rata fee for short term, § 183 
Rebate on surrender of license, § 190 ' 
Refunding or recovering, § 189, pp. 319-322 
Revocation for failure to pay, •§ 175, p. 282 
6hort term, § 183 


License or permit—Continued, 

Fees—Continued, 

Social clubs, § 181, p. 311 
Statute imposing, § ISl, p. 309 
Financial interest of others than licensee, 
grounds for refusal, § 135 
Form and contents, § 104 
Application, § 143 

Fraternal order furnishing liquor to members and 
guests, § 123 

Fraud, license or permit procured by, § 106 
Excessive license fee obtained by, recovery 
back, § 189, p. 319 

Judicial revision of acts of licensing author¬ 
ities on ground of, § 159, p. 261 
Revocation of permit obtained by, § 175, pp. 
279, 2S2 

Setting aside license obtained by, § 166 
Gambling house, conviction for maintaining as 
ground for revocation, § 175, p. 282 
Good faith. 

Circumstantial evidence showing lack of, § 
177, p. 297 

Lack of as ground for refusal, § 157 
Governmental unit from which procured, § 130 
Grant or refusal of license, § 157 
Grounds for refusal, § 157 
Hearing, §§ 151-158, pp. 251-259 
Home consumption, manufacture by citizen for, 
§ 129 

Hotels, § 124 

Husband and wife, disqualification of husband 
as affecting right of wife, § 175, p. 281, n. 29 
Importation, sale of liquor as authorized under, 
8 113 

Impossibility of obtaining license, § 132 
Incidental adjunct to principal business, issuance 
only for, § 137 

Indictment or information, negativing existence 
of, §324; §337, p. 449 

Indorsement, recommendation in favor of, § 147 
Information and belief, petition for revocation on, 
§ 177, p. 294 

Injunction to restrain grant of, § 161 
Insolvency or irresponsibility of applicant, ground 
for refusal, § 135 

Intervention, revocation proceedings, § 177, p. 
293 

Investigation, revocation or suspension after, § 
177, p. 289 

Irregularities in proceeding, § 106 

Isolated sales, § 129 

Issues, 

Hearing on application, § 153 
Mandamus to compel issuance, § 160, p. 264 
Judgment, 

Hearing on application, § 157 
Revocation or suspension, proceedings for, § 
177, p. 298 

Judicial revision of acts of licensing authorities, 
§ 159, w>. 259-262 
Jurisdiction, 

Mandamus to compel issuance, § 160, p. 264 
Revocation or suspension, § 177, p. 291 
Jury question, criminal prosecutions, § 376, p. 575 
Kinds of liquor, restriction as to, § 113 
Local license, §§ 121,130 
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License or permit—Continued, 

Local option law, revocation as result of adoption, 

§ 176 

Loss of license privileges, recovery back of fee, § 
189, p. 320 

Majority of board, concurrence of, § 157 
Mandamus, 

Compelling issuance of, § 160, pp. 262-265 
Enforcement of right to license by, § 141 
Manufacturers, 

Engaging in retail trade, § 125 
Federal government license tax, § 21 
Sale without or in violation of license, § 251 
Market value, right as having, § 109, p. 228 
Married women, eligibility, § 135 
Measuring distance in determining proximity to 
certain institutions, § 136 
Medicinal use, special license or permit, § 210 
Ministerial acts of licensing authorities, review 
of, § 162 

Moot questions, certiorari to review proceedings, 

§ 164 

Moral character of applicant, requirements as to, 

§ 135 

Name of licensee, § 104 

National Prohibition Act, renewal of permit un¬ 
der, § 116 
Nature of, § 99 

Nature of rights conferred, §§ 109-114, pp. 227-232 
Necessity of obtaining, §§ 129-133 
Nonintoxicating beverages, persons trafficking in, 
§ 121 

Nonresidents, validity of statute or regulation re¬ 
quiring, § 38, p. 174 
Notice, 

Application for, § 146 

Revocation or suspension, § 175, p. 283; § 
177, p. 289 
Nuisance, 

Business conducted under authority of li¬ 
cense as, § 408 

Defense of in proceeding for abatement, § 
413 

Number of licenses, §§ 51,100,130 
Objections, renewal,* § 149 
Occupations subject, §§ 121-128, pp. 236-239 
Offenses, sales without or not authorized, §§ 250- 
253 

Office of Price Administration, revocation for vio¬ 
lation of regulations, § 175, p. 286 
Officers, powers and liabilities, § 139 
Order granting, § 157 

Ordinance as basis of power to issue, § 101 
Parol or implication, creation by, § 105 
Parties, 

Appeal from ruling of licensing authorities 
to court, § 163, p. 266 
Certiorari to review proceedings, § 164 
Revocation or suspension, proceedings for, § 
177, p. 293 
Partnership, 

Eligibility, § 135 
Protection as to partners, S 120 
Performance of conditions without license, § 133 
Personal nature of privilege or right, § 99; 5 109, 

p. 228 

Persons protected under, § IIT 


License or permit—Continued, 

Persons subject to license, §§ 121-128, pp. 236-239 
Petition, application accompanied by, § 147 
Physicians, § 126 
Place of business, §§ 104, 112, 136 
Place of hearing application, § 151 
Pleading, revocation or suspension, proceedings 
for, § 177, p. 293 
Pledgee, protection of, § 117 
Police power, revocation in exercise of, § 174 
Political subdivisions, 

Concurrent license, § 53 . 

Power to license, § 51 
Power to grant, §§ 51, 100 
Powers arud liabilities of officers, § 139 
Presumptions, 

Hearing on application, § 156 
Possession of liquor without, § 339, p. 465 
Revocation or suspension, proceedings for, § 
177, p. 295 

Principal and agent, this index 

Proceedings to obtain, §§ 142-166, pp. 247-272 

Property or contract right, nature of, § 99; § 1(^, 

p. 228 

Public agents, § 127 

Publication of notice of application, § 146 
Purpose of requiring, § 99 

Qualifications of persons to whom issued, § 135 
Quasi-judicial proceedings, revocation or suspen¬ 
sion, § 177, p. 2S8 

Questions considered on hearing application, § 
153 

Recommendation in favor of application, § 147 
Record on appeal from licensing authorities to 
court, § 1^, p. 267 
Refusal, 

Grounds for, § 157 
Injunction to restrain, § 161 
Return of fee paid on making application, $ 
189, p. 320 

Review In equity, § 165 
Setting aside in equity, § 166 
Registered mail, notice of revocation proceed¬ 
ings by, § 177, p. 290 

Reinstatement after revocation, § 177, p. 299 
Remonstrances, §§ 149,150 

Appeal from grant of license, § 163, p. 266 
Costs on hearing of, § 158 
Hearing on, §§ 151, 152 
Renewal of application, § 144 
Renewal of licenses, § 116 

Discretion of licensing authorities, § 154 
New recommendation as essential, § 147 
Objections to, § 149 
Order granting, § 157 
Refusal of, § 157 
Repgal of license laws, §§ 103,176 
Residence of applicant, § 135 
Re^onsibility for grant or refusal of license, § 
141 

Restaurant operators, necessity of procuring, § 
121 

Restriction, 

i Character or quantity, § 113 

Place of business, § 112 

Restrictive covenants, refusal because of; { 157 
I Retail liquor stores, § 121 
1 Retroactive effect, J 109, p. 229 
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License or permit—Continued, 

Review of ministerial acts of licensing author¬ 
ities, § 162 

Revocation or suspension, §§ 174-lSO, pp. 277-S09 
Adjournment or discontinuance of proceed¬ 
ings, § 177, p. 2S9 

Administrative procedure, § 177, p. 2SS 
Answer, § 177, p. 

Appeal from decision, § 178, pp. 299-308 
Bill of review, § 17S, p. 307 
Certiorari to review order of, § 17S, p. 306 
Collateral attack on order or judgment of, 

§ 177, p. 299 

Compliance with statute, § 177, p. 287 
Conditions respecting, § 114 
Conviction of crime on ground, § 175, p. 2S5 
Costs of proceedings, § 177, p. 2S9 
Criminal prosecution affected by, § 180 
Determination of cause on appeal from deci¬ 
sion, § 178, p. 304 
Effect of, § ISO 

. Equity, review in, | 178, p. 306 
Evidence, § 177, p. 294 

Expiration of license as affecting proceed¬ 
ings, § 177, p, 2SS 

Grounds, § 174; § 175, pp. 279-287 
Hearing, § 177, p. 297 
Injunction against, § 179 
Intervention, § 177, p. 293 
Investigation pursuant to, § 177, p. 289 
Issues, proof and variance in proceeding for, 

§ 177, p. 294 

Jurisdiction, § 177, p. 291 

Appellate jurisdiction, § 178, p. 301 
Mandatory requirements, § 177, p. 292 
Method, § 174 

Municipal corporations, §§ 51, 174 
Notice and opportunity to he heard, § 177, 
p. 289 

Order, § 177, p. 298 
Parties to proceeding, § 177, p. 293 
Pleading, § 177, p. 293 

Presumptions and burden of proof, § 177, p. 

295 

Procedure, § 177, pp. 287-299 
Recovery back of fee, § 189, p. 320 
Reinstatement, § 177, p. 299 
On appeal, § 178, p. 305 

Reopening or rehearing in proceeding for, § 

177, p. 298 

Review of proceedings, § 178, pp. 299-308 
Setting aside of order on appeal, § 178, p. 305 
Several licenses or licensees, § 175, p. 282 
Statutory procedure, § 177, p. 287 
Stay on appeal from decision, § 178, p. 301 
Subsequent legislation operating as, § 176 
Supersedeas on appeal, § ITS, p. 301 
Surrender of license as affecting proceed¬ 
ings, § 177, p. 2SS * 

Time of proceeding for, § 177, p. 292 
Trial de novo on appeal, § 178. p. 303 
Verification of pleadings, § 177, p. 294 
Writ of prohibition restraining, § 179 
Schools, restriction as to issuance within desig¬ 
nated distance of, § 136 

Scope of rights conferred, §§ 109-114, pp. 227-232 
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License or permit—Continued, 

Search, seizure and forfeiture. 

Exemption of liquors held under, § 387 
Liquors held without as subject of, § 386 
Separate license for each place of business, § i30 
Servant, protection of, § 119 
Setting aside in equity, § 166 
Several licenses, revocation or suspension, § 375, 

p. 282 

Special purposes, sales for, § 202 
Statutory provisions, 

Appeal from decision of licensing authorities, 
§ 1G3, p. 2G6 

Compensation of licensing oflBcers, § 140 
Consent, §§ 147, 148 
Disposition of funds, § 188 
Duration, § 115 

Fees, § ISl, p. 309; § 189, p. 320 

Form and contents, § 104 

Grant on authority of, § 100 

Grant or refusal in conformity to, § 157 

Limitation on number, validity, § 38, p. 173 

Remonstrance, § 149 

Renewal, § 116 

Revocation or suspension, § 174; § 177, p. 
287; §178, p. 299 

Scope of rights as limited by, § 109, p. 227 
Time for appeal from licensing authorities, 
§ 163, p. 267 
Time for hearing, § 152 
Validity, § 3S, pp. 171-175 
Subjection to existing laws, § 110 
Subjection to subsequent laws, § 111 
Summary proceedings, revocation or suspension, 
§ 177, p. 288 

Sunday, revocation for sales on, § 175, p. 283 
Supersedeas, appeal from licensing authorities to 
court, § 163, p. 269 
Surrender of license, 

Rebate of fee, § 190 

Revocation proceedings as affected, § 177, p. 
288 

Suspension. Revocation or suspension, ante, this 
head 

Tavern license as including privilege of furnish¬ 
ing liquor to guests, § 130 
Temporary nature, § 99; § 109, p. 228 
Third persons, 

CJontrol by, § 109, p. 230 
Revocation based on acts of, § 175, p. 281 
Time, 

Appeal from licensing authorities to court, 
§ 163, p. 267 

Duration, designation of, § 104 
Hearing on application, § 152 
Revocation, proceedings for, § 177, p. 292 
Suspension, § 177, p. 292 
Transfer, §§ 138, 154 
Transportation, 

Criminal liability for transporting without, 
§ 234, p. 362 

Power of state to grant, § 38, p. 174 
Trial de novo, appeal from licensing authorities 
to court, § 163, p. 267 
Type of license required, § 130 
Unfitness of applicant, refusal on ground of, § 
157 

Validity, § 106 



INDEX TO INTOXICATING LIQUORS 


License or permit—Continued, 

Vendee of liquor tax certificate, protection of, § 
117 

Vested right to license, § 135 
Violation of liquor laws, 

Kefiisal on ground of, § 157 
Revoc-ation on ground of, § 175, pp. 2S0, 2S2, 
2S3 

Waiver, 

Hearing on application, § 151 
Notice of revocation proceedings, § 177, p. 291 
Wholesale, sale at trial without retailer’s license, 
and vice versa, § 130 
Wholesalers, § 12S 
Withdrawal, 

Application, § 144 
Remonstrance, § 150 
Writing, § 105 

Wrongful l>ehavior of licensee, revocation for, § 
175, p. 2S1 

Wrongful refusal or neglect to grant, § 131 
Liens, 

Civil damage actions, judgment in, § 479 
Fine and costs, § 3S3 

Seizure and forfeiture, rights of lienor, § 388, p. 

GOO; § 403, p. G79 
Tax, §§ 40, 186 
Limitation of actions, 

Civil damage laws, § 449 
Forfeiture proceedings, § 397, p. G54 
Penalties, recovery of, § 293 
Liqueur defined, § 13, p. 144 
Liquor, meaning of term, § 8 

Liquor commissioner, revocation or modification of 
permit granted by, § 174 
Liquor control board or commission. 

License fee or tax, actions to enforce, § 187 
Regulation of traflSc, §§ 191, 212 
Liquor dealer defined, § 19 
Li(|uor nuisance. Nuisance, generally, post 
Liquor saloon defined, § 15, p. 150 
Liquor shop defined, § 15, p. 149 
Loading and unloading, act of as transportation war¬ 
ranting forfeiture, § 388, p. 607, n. 29 
Loan of liquor, §§ 197, 240 
Retail dealers, § 490 

Revocation of license for violation of statute pro¬ 
hibiting, § 175, p. 283 
Local option, §§ 58-98, pp. 196-222 

Adoption of law, §§ 63-67; § 376, p. 575 
Amendment of law, § 59 

Burden of proof, contest of election, § 87, p. 217 
Certiorari, review of proceedings on petition for, 
§ 79 

Change of boundary or name, § 68 
Complaint, contest of election, § 87, p. 216 
Consent of local authorities or voters, § 61 
Constitutional provisions. 

Repeal or continuance of, § 97 
Requirement for submission of statute, § 59 
Time of holding election, § 85 
Contest of election, § 87, pp. 214-218 
Election, § 60; §§ 71-95, pp. 201-221. 

Absence of eligible voters as affecting valid¬ 
ity, § 71 

Absentee voters, § 86 


Local option—Continued, 

Election—Continued, 

Address of signers of petition for election, § 
77, n. 70 

Answer, contest of election, § 87, p. 217 
Application for, §§ 74-79 
Armed forces, absence of voters in as affect¬ 
ing validity of election, § 71 
Assistance to voters, § 86 
Authentication of petition for election, § 77 
Ballot, §§ SI, 86 

Boundary lines of county adhered to in sub¬ 
mission of question, § 72 
Caption, petition for election, § 77, n. 87 
Certified copy of order for election, delivery 
to officer giving notice, § SO 
Certifying result, § 92 
Collateral attack on election, § 88 
Compliance with statute, § 71 
Conduct of election, § 86 
Contest of elections, § 87, pp. 214-218 
Count and canvass of votes, § 90 
Determination and declaration of result, §§ 
89-93 

Discretion of local authorities, § 71 
District or territory in which election may be 
ordered, § 72 

Filing of application, § 75 
Harmless error, contest of election, § 87, p. 
218 

Hearing on petition for election, § 78 
Hours for keeping polls open, § 86 
Impeachment of election, § 88 
Intervention, contest of election, § 87, p. 215, 
n. 75 

Irregularities, § 86, n. 51 

Judgment, contest of election, § 87, p. 217 

Jurisdiction of contest, § 87, p. 216 

Majority required, § 91 

Multiple ballots, § 86, n. 67 

New charter authorizing licenses, § 96 

Noncontiguous territory, § 72, n. 61 

Notice of contest, § 87, p. 215 

Notice of election, §§ 81-83 

Order declaring result, § 93 

Order for election, §§ 71, 80 

Petition for election, § 74 

Pleading, contest of election, § 87, p. 216 

Posting, 

Notice of election, § 82 
Result of election, § 94 
Postponement of election, § 85, n. 41, 42 
Premature election, § 85 
Presumptions as to, § 87, p. 217 
Proceedings on application for election, $ 78 
Publication, 

Notice of election, § 82 
Result, § 94 

Qualifications of persons signing petition, § 
76 

Record, 

Order for election, § 80 
Result, § 92 

Registration of voters. 

Irregularity as affecting validity of elec¬ 
tion, § 86, n. 50 

Persons signing petition as required to 
be, § 76, n. 75 


1167 



INDEX TO INTOXiCATINO LKJbUKE 


Local option—Continued, 

Election—Continued, 

Repeal of, § 97 

Resubmission after defective or invalid elec¬ 
tion, § 95 

Return of notice of election, 5 S3 
Review, 

Contest of election. § ST. p. SIS 
Proceedings on petition for election, § 79 
Several petitions for election, § 77 
Signers of application for election, § 76 
Special election, § S4 

Subscribing witnesses, petition for election, | 
77, n. 82 

Successive elections, § 73 
Supersedeas, contest of election, § S7, p. 218 
Territory in which election may be ordered, 
§ 72 
Time, 

Contest of, § 87, p. 215 
Holding election, § S5 
Order of election, § SO 
Trial, contest of election, § 87, p. 217 
Voting machines, § S6 
Enforcement, statutes in aid of, § 59 
Evidence, 

Adoption of, § 62 

Prosecution for violation of local option law, 

§ 3dO 

Existing licenses or privileges, effect on, § 63 
Extent of, § oS 

Fraud, signatures to petition obtained by, f 78, 
n. 91 

Incorporation of municipality after election, § 69 
Indictment or information, allegations respecting 
violation, § 316, pp. 413-416 
Initials, signing petition by, § 76 
Judicial notice of adoption of, § 62 
Laws subject to adoption, § 60 
liquor control board, power to establish ter¬ 
ritory, § 212, n. 71 
Nature, § 58 
Petition, § 71 

Possession for sale in territory adopting, offense, 
§ 223, n. 70 
Prior liquor laws, § 65 
Rejection, § 70 
Repeal of, §§ 56, 65, 96-98 
Revival of statute, § 63 

Revocation of license or permit by adoption, § 
176 

Sale of liquor in district adopting, criminal of¬ 
fense, § 248 

Statutory provisions, §§ 59, 73, 76-78, 81--S3, 85; 
§ 87, pp. 215, 218; §§ 90, 97 
Suspension of statute, § 63 
Time of taking effect as dependent on, § 66 
Validity, § 37 

Taxation of liquor business in local option ter¬ 
ritory, § 181, p. 311 
Territory affected, § 67 
Time of taking effect, § 06 
Vested rights, express saving of, § 64 
Local subdivisions. Political subdivisions, generally, 
post 
Location, 

Restrictions on sales of liquor as to, $ 


Location—Continued, 

Saloons, discretion of licensing authorities, § 154 
Loss of profits, illegal traffic in liquors, recovery for, 
i 498 

Majority vote, local option election, necessity, § 91 
Male citizens, licenses, validity of law restricting is¬ 
suance to, § 3S, p. 174 
Malt, defined, § 19 

Malt beverages, statutory provisions designating as 
intoxicating, § 1 
Malt liquor, defined. § 9 
Malt syrup, taxation, § 181, p. 311, n S3 
Mandamus, license or permit, 

Compelling issuance of, § 160, pp. 262-265 
Enforcement of right to license by, § 141 
Refund of license fee or tax, enforcement by, § 
190 

Manufacture, 

See, also, Regulation of traffic, generally, post 
Agents or employees of manufacturer, sale of 
liquor through, § 270 

Circumstantial evidence, offense as established 
by, § 348, p. 499 

Constitutional provisions, prohibition against, § 
36 

Contracts relating to, validity, § 490 
Evidence, criminal prosecutions, § 348, pp. 491- 
601 

Indictment or information, ante 
Jury questions, prosecution for illegal manufac¬ 
ture, § 376, p. 562 
Legislative control, § 20 

L^slative power to make possession of material 
for purpose of, § 41 
License or permit, generally, ante 
Offenses in connection with, §§ 220, 251, 2S0 
Police power, state’s power to control uiider, § 
33, p. 164 

Seizure and forfeiture of appliances used for il¬ 
legal manufacture, § 387 
Statutory provisions, prohibition against, § 36 
Tax, 

Accrual of, § 181, p. 310 
Power of legislature to impose, § 40 
Transportation of equipment used for, criminal 
liability, f 234, p. 362 

Vehicle used for purpose of, forfeiture, § 388, p. 
608 

Market value, license or permit as having, § 109, p. 
228 

Marriage of accused, admissibility of evidence as to, 
prosecution for violation of liquor law, § 359 
Married women, license or permit, eligibility, § 135 
Mash, 

Defined, § 19 
Possession, 

Intent to use in manufacture of liquor, § 221, 
n. 9 

Jury question in prosecution for, § 376, p. 562 
Presumptions arising from, § 339, p. 466 
Mash tub, defined, § 19 
Master and servant. 

Civil damage laws, liability for injuries caused 
by sale of liquor by servant, § 455 
Blnowledge of principal, validity of statute au¬ 
thorizing conviction without showing, § 41, 
n. 19 
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Master and servant—CJontlnued, 

License or permit, 

Protection of servant, § 119 

Revocation or suspension based on acts of, 

§ 175, pp. 281, 282, 287 

Offenses, 

Liability of master for acts of, § 271 
Personal liability of servant, § 272 
Several liability, § 273 
Retail dealers, dispensing through, § 270 
Sale or solicitation by servant, indictment or in¬ 
formation charging, § 337, p. 450 
Meals, serving liquor with meals as prohibited sale, 

§ 2G6 

Means of support, civil damage laws, injuries to as 
ground of action under, § 437 
Measuring distance, license or permit, determination 
of proximity to certain institutions, § 13C 
Mechanical purposes, 

Authority to manufacture, sell or transport for, 
burden of proof, § 304 
Regulations excepting sale for, § 202 
Medical preparations, 

dassification as intoxicating liquors, § 10 
Ingredients in, statutory prohibition as applying, 

§ 219 

Possession of as unlawful possession of intoxicat¬ 
ing liquor, § 223, n. 73 
Medicinal purposes, 

Authority to manufacture or sell for, burden of 
proof as to, § 364 

Defense of in prosecution for transporting liquor, 
§ 285, n. 9 

Dispensing liquors for, special license or permit, 
§ 210 

Evidence to show liquor was intended for, crim¬ 
inal prosecutions, § 374, p. 558 
Permit to dispense liquor for, revocation, § 174, 
n. 73 

Possession of liquor for, exception, § 222, p. 351 
Sale for, 

Offense, § 246 

Ordinance regulating as valid, § 49, n. 86 
Regulations excepting sales for, § 202 
Seized liquor, forfeiture proceedings, f 403, 
p. 675 

Validity of statute regulating, § 39, m 58, 59 
Transportation of liquors for, criminal liability, 
§ 234, p. 367 

Mental Offering, civil damage laws, right of action 
for, § 438 

Mercantile business, liquor dealers engaging in, ordi¬ 
nance barring as valid, § 49, n. 87 
Midnight, sale of liquor for several hours following, 
statutory prohibition, § 207 
Military reservation, 

Delivery on as violation of statute prohibiting 
sale of or dealing in liquor on reservation, 
§ 2>62 

Shipment to as within statute prohibiting im¬ 
portation or transportation into state, § 234, 
p, 362, n. 59 
Military service. 

Local option, absence of voters in service as af¬ 
fecting validity of election, § 71 
Sale or gift of liquor to persons in, offense, f 
260 

48 C. J.S.-^74 


Minors, 

Agency for, defense in prosecution for furnishing 
liquor to, § 2S5 

Burden of proof, prosecution for sale or furnish¬ 
ing liquor to, § 349, p. 50S 
Civil damage laws, recovery against one furnish¬ 
ing liquor to, § 441 
Employment, 

Places where liquor is sold, offense of, § 231 
Regulations prohibiting, § 198 
Revocation of permit on ground of, § 175, p. 
280, n. 9 

Sale of liquor, § 39 

License as protection in respect of sale to, § 110 
Kuisance, abatement of place where minors are 
permitted to gather for puipose of drinking 
liquor, § 408 

Offenses by, liability, § 269 

Penalty for sale of liquor to, parent’s right of 
action for, § 290 

Revocation of license for violation of statutes 
relating to, § 175, p. 284 
Sale or furnishing liquor to, §§ 200, 259 
Evidence, § 349, p. 50S; § 3G1 

Burden of proving affirmative defense in 
respect of, § 374, p. 557 
Indictment or information for, § 337, p. 451 
Jury question in prosecution for, § 376, p. 568 
Legislative power to prohibit, § 39 
Saloons or bars, exclusion from, § 39 
Misdemeanors, offenses against liquor laws as, § 236 
Misleading instructions, criminal prosecutions, § 377, 
p. 578 

Misrepresentations, license or permit, revocation for, 

§ 175, p. 282 
Mitigation, 

Damages, civil damage actions, § 484 
Punishment, criminal offenses, § 380, p. 591 
Mixing drinks. 

Employment of women in, offense, § 41 
Furnishing equipment and ingredients for, vio¬ 
lation of statute forbidding sale by drink, § 
213 

Modification, judgment or decree, forfeiture proceed¬ 
ings, § 399 

Money had and received, recovery of money paid for 
liquor illegally sold in action for, § 497 
Money paid for liquor, actions to recover, § 497 
Moonshine, 

Defined, § 13, p. 144 
Offenses, statutory prohibition, § 217 
Moonshine business, defined, § 19 
Moonshine still, possession of as offense, § 221, n. 8 
Moonshiner, defined, § 19 
Moot questions, license or permit. 

Certiorari to review proceedings, § 164 
Revocation or suspension, suit in equity to review, 
§ 178, p. 307, n. 28 

Moral character, license or permit,’ applicant for, § 
135 

Morals, regulation of business as involving danger to, 
§ 192, p. 325, n, 12 
Mortgages, 

Seizure and forfeiture, rights of mortgagee, § 388, 
p. 609 

Validity of mortgage of liquor, § 493 
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Mortification, civil damage laws, ground of action ten¬ 
der, § 438 

Motor vehicles. Automobiles, generally, ante 
Mulct tax, nuisance, imposition against premises, § 
424, p. 705 

Mukiple ballots, local option election, effect of, § SO, 
n. 07 

Municipal corporations. 

See, also, Political subdivisions, generally, 
post 

Charter, gi*ant of right to hold election on ques¬ 
tion of sale of liquor, § 50 
Concurrent regulation, § 53 

Conflict of ordinance r^ulating with general law, 
§54 

Delegation of power, § 48 

Home rule cities, regulation of traffic, § 49, n. 78 
Legislation granting exclusive right to sell, § 33, 
p. 166, n. 73 

License or permit, generally, ante 
Local option, generally, ante 
Nuisance, abatement and injunction, § 410 
Offenses created punishable under general law, 
prosecution of, § 215 
Ordinance, regulation by, §§ 47, 54 
Penalties, 

Actions in name of to recover, § 290 
Concurrent, § 53 

Punishment for violation of ordinances, power to 
prescribe, § 52 
Regulation, § 193 

Conflict with general laws, § 54 
Power to regulate, § 47, n. 73; §§ 49, 50, 55 
Seizure of liquor purchased by illegally, § 387 
Sunday, power to prohibit sale on, § 50 
Taxation, 

Charter provisions, § 182 
Concurrent taxes, § 53 
Power to tax, § 51 

Music, regulation prohibiting in premises where busi¬ 
ness is conducted, § 49, n. 86; § 199 
National prohibition act, 

Advertising, manufacturing, etc., offense of, § 220 
Civil damage laws as affected by enactment, § 431 
Construction, § 27 

Definition of intoxicating liquor in, force and ef¬ 
fect, § 24 

Effect on existing federal statutes, § 28 
Equity, review of refusal of permit in, § 1G5 
Forfeiture proceedings under, § 397, p. 654, n. 41 
Indictment or information under, 

Illegal transportation, § 331, p. 430 
Maintenance of nuisance, § 336 
Negativing exceptions, § 326 
Possession of liquor, § 332, p, 437 
Sale of liquor unlawfully, § 337, p. 451 
Internal revenue tax, assessment or collection 
under, § 185, n. 34 

Padlock, proceedings under as in rem, § 407, n. 16 

Penalties, recovery of, § 288 

Permit, 

Renewal of, § 116 
Revocation, § 174, n. 73 
Property rights in liquor under, § 488 
Public nuisance, violation as maintaining of, § 
227, n. 27 
Purpose, § 25 


National prohibition act—Continued, 

Sale of liquor, right to sell under, § 237, n. 85 
States, binding effect on, § 25 
Territorial application, § 25 
Validity, § 26 

Wine for religious purposes, regulation respecting 
purchase, § 200 
Near beer, 

Defined, § 13, p. 141 

Malt beverage as synonymous with, § 9, n. 54 
Negativing defenses or exceptions. 

Complaint or affidavit, § 3C6, p. 405 
Indictment or information, ante 
Negligence, civil damage laws, negligence of seller 
as element of cause of action, § 433 
Neighbors, licenses, validity of statute requiring as¬ 
sent of, § 38, p. 174 

New industries, taxation, exemption from, § 181, p. 
312 

New trial, 

Criminal prosecutions, § 375 
Forfeiture proceedings, § 400 
Nighttime, search warrant, execution in, § 394, p. 647 
Noises, regulation prohibiting unnecessary noises on 
premises, § 199 

Nonalcoholic beverages, soft drinks as included, § 5 
Nonheverage purposes, taxation of alcohol intended 
for, § 181, p. 311 

Noncontiguous territory, local option, action as a 
unit in voting on, § 72, n. 61 
Nonintoxicating liquor, 

Eighteenth Amendment, power to prohibit trafllc 
in, § 23 

Evasion of liquor laws, statutory regulation, § 217 
Fruit juices, wine distinguished, § 13, p. 147 
License, persons trafficking, § 121 
Possession of intoxicating Tquor on premises li¬ 
censed to sell, § 222, p. 350, n. 28 
States, regulation of traffic in, § 34 
Nonresidents, 

Permits or license to engage in liquor business, 
validity of statute or regulation requiring, 
§ 38, p. 174 

Prescription, filling out as violation of law of res¬ 
idence, § 255 

Nonsuit, criminal prosecutions, § 376, p. 566 

Notes, payment of price by giving of, validity, § 492 

Notice, 

Civil damage laws, sale contrary to, § 440 
Forfeiture proceedings, claimant’s right to, § 398 
Indictments or information, allegations as to, § 
311 

License or permit. 

Application for, § 146 

Revocation or suspension, § 175, p. 283; § 
177, p. 289 

Local option election, §§ 81-83 
Nuisance, temporary injunction, application for, 
§418 

Seizure and forfeiture of vehicles used In illegal 
transportation, owner as entitled to, § 42 
Nuisance, 

Abatement and injunction, §§ 405-429, pp. 684- 
716 

Abandonment of business as affecting remedy, 
§409 

Actions, §§ 414r428, pp. 691-716 
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Nuisance—Continued, 

Abatement and injunction—continued, 
Advertisement of liquor, § 408 
Affidavits, submission of proceedings on, § 421 
Ambiguous writ, § 426, p. 710 
Amended pleading, § 419, p. 697 
Answer, § 419, p. 697 
Appeal and error, § 427 

Contempt proceedings for violation of in¬ 
junction, § 426, p. 714 
Appearance, § 417 
Attorney’s fees as costs, § 428 
Automobile used for unlawful transporta¬ 
tion, § 408 
Bond, 

Reopening, § 424, p. 707 
Temporary injunction, § 418 
Burden of proof, § 420, p. 698 

Contempt proceeding for violating in¬ 
junction, § 426, p. 711 
Business subject to, § 408 
Certiorari, review of judgment for contempt 
for violating injunction, § 426, p. 714 
Character of liquor, § 408 
Circumstantial evidence, § 420, p. 699 
Civil nature of proceedings, § 407 

Contempt proceeding for violating in¬ 
junction, § 426, p. 713 
Closure, § 424, p. 706 

Conviction of crime, § 423 
Collateral attack on injunction, § 426, p. 710 
Commencement of proceedings, § 414 
Complaint or bill, § 419, p. 696 
Constitutional provisions, jurisdiction, § 415 
Construction of statutory provisions, § 406 
Contempt proceedings. 

Enforcement of judgment by, § 425 
Violation of injunction, § 426, pp. 708- 
715 

Cost of proceedings, § 428 
Criminality of acts as affecting right, § 405 
Cumulative nature of remedy, § 405 
Defenses, § 413 

Contempt proceeding for violation of in¬ 
junction, § 426, p. 709 

Destruction of property, § 423; § 424, p. 705 
Discontinuance of business, effect of, § 409 
Discretion of court, § 409 
Dismissal on final hearing, § 421 
Disobedience of order, § 426, p. 708 
Dissolution of temporary injunction, J 418 
Duration of order, § 424, p. 704 
Enforcement of judgment, § 425 
Equity procedure as governing, § 414 
Evidence, § 420, pp. 698-701 

Contempt proceeding for violation of in¬ 
junction, § 426, p. 711 
Extent of relief, § 422 
Findings in proceeding for, § 421 
Grounds, § 412 
Hearing, § 421 

Inadequacy of other remedies, § 424, p. 704 

Instructions to jury, § 421 

Intent, § 413 

Intervention, § 416, n. 12 

Issues in proceeding for, § 419, p. 697 

Judgment in proceeding for, | 425 


Nuisance—Continued, 

Abatement and injunction—Continued, 

Jurisdiction of proceeding, § 415 
Jury trial, § 421 
Keeping for sale, § 408 
Keeping of place for sale, § 405 
Leased premises, 

Intervention by landlord, § 422 
Proceedings against owner, § 411 
Legitimate use of property after, § 424, p. 
705 

Liability for contempt for violation of in¬ 
junction, § 426, p. 709 

Maintenance of place for sale of liquor, § 408 
Mulct tax against premises, § 424, p. 705 
Municipal corporations as authorized to 
maintain proceedings, § 410 
Nature of remedy, §§ 407, 422 
Notice, application for temporary injunction, 

§ 418 

Nuisance subject to, § 408 
Occupant of premises as necessary party, § 
416 

Order of abatement, § 423 

Padlock order, § 418; § 424. p. 706 

Parties to proceeding, § 416 

Persistent violation of law, § 412 

Persons authorized to maintain proceeding, 

§ 410 

Persons liable for contempt for violation of 
injunction, § 426, p. 709 
Petition for, § 419, p. 696 
Place, averments as to, § 419, p. 696 
Pleadings, § 419, pp. 685-698 
Possession of liquor, § 408 
Preliminary injunction, § 418 
Presumptions, § 420, p. 698 

Contempt proceeding for violation of in¬ 
junction, § 426, p. 711 
Prior conviction as essential, § 408 
Private citizen as authorized to maintain pro¬ 
ceeding, § 410 

Procedure, contempt for violation of injunc¬ 
tion, § 426, p. 710 
Process, § 417 
Proof, § 419, p. 697 

Proprietor or keeper of place as person 
against whom proceeding may be 
brought, § 411 

Public officers, maintenance of proceeding, § 
410 

Punishment for violation of injunction, § 426, 
p. 713 

Questions of law and fact, § 421 
Relief awarded, §§ 422-424, pp. 703-708 
Remedial character of remedy, § 407 
Removal and sale of personalty, § 423 
Repeal of statutes relating to, § 406 
Reply in proceeding for, § 419, p. 697 
Retention of jurisdiction to accomplish pur¬ 
pose of bill, § 424, p. 704 
Review of judgment for contempt for violat¬ 
ing injunction, § 426, p. 714 
Sale of liquor, § 408 
Service of process, § 417 
Solicitation of orders, § 408 
Special appearance, § 417 
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Nuisance—Continued, 

Abatement and injunction—Continued, 

Statutory provisions, § 406 
Jurisdiction, | 415 

Persons authorized to maintain proceed¬ 
ing, § 410 

Temporary injunction, § 418 
Summary proceedings, 423, 429 
Supersedeas on appeal from order, § 427 
Supplemental pleading, § 419, p. 697 
Temporary injunction, § 418 
Time of proceeding, § 414 
Trial of actions or suits for, § 421 
Vacation of temporary injunction, § 418 
Validity of law authorizing, § 43 
Variance, § 419, p. 697 
Venue of proceedings, § 415 
Verification of petition, § 419, p. 697 
Violation of law as essential, § 412 
Advertisement of liquor, injunction against, § 
408 

Advice of counsel, defense of in proceedings for 
abatement, § 413 

Affidavits, submission of proceedings to enjoin 
on, § 421 

Aiding and abetting, liability as principal, § 281 
Automobiles, unlawful transportation of liquor, 
§ 408 

Bootlegging distinguished, § 235, n. 37 
Burden of proof, proceedings for abatement or 
injunction, § 420, p. 698 

Collateral attack, Injunction against, § 426, p. 710 
Corpus delicti, proof of as essential to conviction 
for maintaining, § 345, p, 476, n. 78 
Evidence, 

Proceedings for abatement or injunction, § 
420, pp. 698-701 

Prosecution for maintaining, § 345, pp. 472- 
476 

Hearing, proceedings for abatement or injunc¬ 
tion, § 421 

Indictment or information for maintenance of, § 
336 

Injunction. Abatement and injunction, ante, this 
head 

Intent, abatement or injunction as dependent on, 
§ 413 

Interlocutory injunction, § 418 
Jury question, prosecution for maintaining, f 376, 
pp. 564, 569 

Landlord, knowledge tenant is violating liquor 
law, § 278. n. 8 
License or permit, 

Business conducted under protection of, § 408 
Defense of in proceeding for abatement, § 
413 

Offense, 

Continuing nature, § 235 
Legislative power to declare maintenance 
thereof as offense, § 41 
Maintaining of, § 227 
Unlawful possession, § 235 
Padlocking, relief by way of on abatement, f 
424, p. 706 

Place where liquors are sold or kept, ordinance 
declaring as valid, § 50 


Nuisance—Continued, 

Possession of liquor, abatement or injunction as, 
§408 

Vehicles, unlawful transportation of liquor, § 408 
Number, 

Dealers, restrictions on sales of liquor as to, § 
191 

Licenses, limitation on, § 100 

Power of municipality to limit, § 51 
Validity, § 38, p. 173 

Objections, license or permit, renewal, § 149 
Obstructions to view, 

Compliance with statute prohibiting, § 196 
Maintenance as offense, § 232 
Occupation of accused, 

Evidence, prosecution for violation of liquor law, 

§ 359 

Indictment or information, allegations as to, § 
309 

Occupation tax, cancellation of license after payment 
of portion, § 181, p. 310 

Odor of whisky, evidence as to, admissibility in crim¬ 
inal prosecution, § 360, p. 524 
Offenses, §§ 214-285, pp. 338-399 

Admission of prohibited persons, § 231 

Advertising, §§ 220, 267 

Agent, 

Liability of principal for acts of, § 271 
Personal liability, § 272 
Purchase as, § 245 
Aiders and abettor, liability, § 281 
Apparatus for manufacture, possessing or per¬ 
mitting on premises, § 221 
Applicability of laws and ordinances, § 215 
Associations, dispensing beer to members with¬ 
out license, § 250 

Attempt, transportation of liquor, § 234, p. 361 
Bargain, sale as result of, § 238 
Barter of liquor, § 239 
Blind tiger, maintenance of, § 227 
Bond, sale of liquor without giving, § 254 
Business of selling liquor unlawfully, carrying 
on, § 225 

Carrying on business of selling liquor unlawfully, 
§225 

Churches, sale within prescribed distance of, § 
263 

Closing hours, sale of liquor after, § 256 
Clubs, persons liable, § 274 
0. O. D., 

Sale as result of receipt by, § 238 
Shipments, place of sale, § 249 
Common seller, acting as, § 224 
Consideration, transfer for as sale, § 238 
Conspiracy, necessity, § 214 
Construction of statutes creating, § 215 
Consumption on or off premises, sale in viola¬ 
tion of license, § 253 
Continuing, § 235 
Corporations, persons liable, § 275 
Credit, sale on, § 243 

Debt, acceptance of liquor in-part payment as 
purchase, § 238 
Defenses, § 285 

Delivery of liquor, § 234, p. 366; § 238 

Executory sale of liquor as complete at place 
of, § 247 
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Offenses—Continued, 

Description of prohibited liquors, § 217 
Devices to conceal sale of liquor, § 244 
Discretion of court, punishment on conviction, § 

380, p. 502 

Disorderly house, dispensing unlawfully as keep¬ 
ing of, § 226 

Distilled spirits, statutory prohibition, § 217 
Distinct offenses, § 235 
Druggists, criminal liability, §§ 252, 276 
Drunkards, sale of liquor to, § 258 
Drunkenness, permitting on premises where liq¬ 
uor is sold, § 220 

Dry territory, introduction or delivery of liquor 
in, § 234, p. 362 

Election day, sale of liquor on, § 256 
Employment of prohibited persons, § 231 
Excepted liquids, § 216 
Excessive punishment, § 380, p. 501 
Exchange of liquor, § 239 

Executoiy contract for sale, offense of illegal 
sale as committed by, § 238 
Exportation of liquor, § 234, pp. 361-368 
Fine, imprisonment in addition to, § 380, p. 590 
Flavoring extracts, statutory prohibition as ap¬ 
plying, § 218 

Food and drink, ingredients in, statutory prohi¬ 
bition as applying to, § 218 
Gaming, permitting on premises where liquor is 
sold, § 230 
Gift of liquor, ante 
Grade of, § 236 

Habitual drunkards, sale of liquor to, § 258 
Highways, sale on as bootlegging, § 247 
Holidays, sale of liquor on, § 256 
Home consumption, manufacture for, § 220 
Husband and wife, liability as between, § 277 
Illicit selling or drinking, keeping place for, § 227 
Implication, sale of liquor by, § 238 
Importation of liquor, § 234, pp. 361-368 
Imprisonment, fine in addition to, § 380, p. 590 
Indictment or information, generally, ante 
Infants, liability, § 269 

Information as to how liquor may he obtained, 
giving of, § 268 

Instructions to jury, criminal prosecutions, § 377, 
p. 577 

Intent, element of, § 214 

Manufacturing of prohibited liquors, § 220 
Sale of liquor, § 246 
Intermediary, sale of liquor, § 245 
Intoxicated persons, sale of liquor to, § 258 
Intoxication, liquors capable of producing, § 217 
Joint, maintaining, § 227, n. 15 
Joint liability, § 283 

Husband and wife, § 277 
Partners, § 279 

Keeping disorderly house, § 226 
Keeping liquor, § 222, pp. 348-354 
Unlawful sale contemplated, § 223 
Keeping place for unlawful sale, § 227 
Knowledge, sale of liquor, § 246 
Landlord and tenant, liability in respect of, § 278 
Legislative intent, applicability of laws as de¬ 
pendent on, § 215 

Letting of premises for unlawful use, § 233 , . 
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Offenses—Continued, 

License, validity of statute making sale with¬ 
out license offense, § 38, p. 172 
Liquids within statute creating, § 216 
Loan of liquor, § 240 

Maintenance of at places where liquor is sold, 
§ 232 

Manufacture of liquors, §§ 220, 280 

Sale without or in violation of license, § 251 
Mash, possession with intent to use in manufac¬ 
ture of liquor, § 221, n. 9 
Master and servant, 

Liability of master for acts of servant, § 271 
Personal liability of servant, § 272 
Several liability, § 273 

Medicinal preparations, ingredients in, statutory 
prohibition, § 219 

Medicinal purposes, sale of liquor for, § 246 
Merger of separate crimes, § 235, n. 46 
Military service, sale or gift of liquor to person 
in, § 260 
Minors, 

Sale or gift of liquor to, § 259 
Employment or admission in places where 
liquor is sold, § 231 
Nuisance, maintenance of, § 227 
Obstructions to view of premises where liquor 
is sold, §‘232 

Partners, joint or several liability, § 279 
Penal laws, applicability, § 215 
Persons entitled to prosecute, § 284 
Persons liable, §§ 269-283, pp. 386-397 
Pharmacists, sale of liquor, § 252 
Physicians, 

Criminal liability, § 276 
Sale of liquor, § 252 
Possession, generally, post 
Principal and agent. 

Liability for acts of agent, § 271 
Personal liability of agent, § 272 
Sale of liquor, § 238 
Producers, 

Liability, § 280 

Sale without or in violation of license, § 251 
Prohibited liquors, §§ 216-219, pp. 341-344 
Prostitutes, sale of liquor to, § 257 
Public nuisance, keeping place as, § 227 
Public saloon or barroom, keeping of, § 227 
Punishment, § 380, pp. 589-^02 
Purchase of liquor as, § 268 

Purchaser of liquor sold illegally, liability, § 282 
Quantity, sale of liquor in prohibited quantities, 
§ 265 

Receiving liquor, § 222, pp. 348--354 
Roads, sale on as bootlegging, § 247 
Rubbing alcohol, selling for beverage purposes, 
§ 264- 

Sale of liquor, generally, post 

Schools, sales within prescribed distance of, § 263 

Separate offenses, § 235 

Serving liquor with meals as prohibited sale, § 266 
Several liability, partners, § 279 
Slaves, sale of liquor to, § 257 
Soldiers and sailors, sale or gift of liquor to, § 
260 

Solicitation of orders for liquor, § 267 
Statutory nature, § 214 
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Ofifenses—Continued, 

Statutory provisions, legislative power to provide 
for punishment, § 41 
Stills, possession of, § 221 
Storing liquor, § 222, pp. 348-354 
Students, sale of liquor to, § 261 
Subterfuge, concealment of sale by, § 244 
Sundays, sale of liquor on, § 256 
Taxes, engaging in business without paying, § 40 
Tippling house, keeping of, § 228 
Transportation, post 
Trick, concealment of sale by, § 244 
Unlawful sales. Sales, ante, this head 
Vehicles, transportation in, § 234, p. 364 
Women, employment or admission in places where 
liquor is sold, § 231 

Offer for sale, statute making offense, § 268 
OflBce of Price Administration, revocation of license 
for violation of regulations, § 175, p. 2S6 
Old age pension fund, license fee or tax, appropria¬ 
tion to, § 1S8, n. 8 

Open bottle, possession of store licensed to sell bottled 
beer, offense, § 222, p. 350, n. 28 
Opening and closing of polls, local option election, 
hours for, § 86 

Order, revocation or suspension of license, proceed¬ 
ings for, § 177, p. 298 

Orderly conduct of business, regulations requiring, 

§ iOD 

Ordinance, 

Beer garden erected in violation of, injunction as 
nuisance, § 412 

Bonds of dealer, requirements as to, § 167 
Conflict with general laws, § 54 
Indictment or information, allegations in respect 
of violation of, | 315 
License, basis of power to issue, § 101 
Political subdivisions, prohibition or regulation 
by, § 47 

Punishment for violation of, § 52; § 380, p. 589 
Regulation of traffic, punishment for violation, 
§ 52 

Sale of liquor, validity of ordinance forbidding, 
§ 237, n. 85 

Other offenses, proof of as admissible in criminal 
prosecution, § 338, p. 462 

Other party to transaction, indictment or information, 
designation or description of, § 321; § 330, p. 425 
Outbuildings, search, seizure and forfeiture, liability 
to, I 301, n. 85 
Ownership, 

Civil damage laws, liability of owner of prem¬ 
ises under, § 450 

Evidence as to, criminal prosecutions, § 366, pp. 
540-546 

Indictment in prosecution for keeping liquor for 
sale alleging ownership, § 382, p. 433 
Jury question, criminal prosecutions, § 376, p. 
574 

Liquor nuisance, conviction for maintaining as 
requiring showing of, § 227 
Presumptions as to, criminal prosecutions, § 366, 
p. 540 

Prohibited liquor, possession as requiring show¬ 
ing of, § 222, p. 353 

Transportation, element of offense in connection 
with, § 234, p. 363 


Padlock, 

Homestead property, wife of defendant as nec¬ 
essary party, § 416 

'Xational Prohibition Act, proceedings for as in 
rem, § 407, n. 16 
Xuisance, 

Interlocutory order closing premises, § 418 
Relief by way of on abatement, § 424, p. 706 
Parent and child, 

Civil damage laws, action of either for damages 
caused by furnishing liquor to other, §§ 441, 
452 

Penalties for sale of liquor to minor, right of 
parent to maintain action for, § 290 
Parks, possession of liquor in, ordinance prohibiting 
as valid, § 49, n. 87 

Parol, license or permit, creation by, § 105 
Partial prohibition. 

Regulations operating as, § 213 
Sale of liquor, power of municipality, § 50 
Participation, transi>ortation of liquor, offense as es¬ 
tablished by showing, § 254, p. 364 
Parties, 

Bonds of dealers, actions for breach, § 173 
Civil damage actions, 

Defendant, §§ 454—159 
Plaintiff, §§ 450-453 
Forfeiture proceedings, § 397, p. 659 
License fee or tax, actions to enforce, § 187 
License or permit, 

Appeal from licensing authorities to court, 
§ 163, p. 266 

Certiorari to review proceedings, § 164 
Revocation or suspension, proceedings for, 
§ 177, p. 293 

Nuisance, abatement and injunction, proceedings 
for, § 416 

Penalties, actions to recover, § 294 
Return of property illegally seized, proceedings 
for, § 403, p. 681 
Partnership, 

Forfeiture of automobile used by partner in il¬ 
legal transportation, § 388, p. €11, n. 59 
Incidental illegal practices, right to accounting 
as affected, § 490, n. 42 
License or permit, 

Eligibility, § 135 

Individual license as protecting partner, § 
120 

Offenses, joint or several liability, § 279 
Passengers, transportation of liquor, criminal liabil¬ 
ity, § 269 

Pasteurization, loss during, deduction for tax purpos¬ 
es, § 182, n. 14 

Pastures, search without warrant, § 394, p. 631 
Patrol limits, defined, § 19 
Pasonent, license fee or tax, § 187 
Penal laws, 

Civil damage laws as, § 431 
Codes as governing prosecutions, § 305 
Construction, § 215 
Legislative power to enact, § 41 
Penalties and actions therefor, §§ 286-304, pp. 399-405 
Administrative officials, assessment and collec¬ 
tion of penalties by, § 287 
Amount recoverable, § 298 
Api>eal and error, § 302 
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Penalties and actions therefor—Continued, 

Appearance, § 295 
Burden of proof, § 297 
Citizens, rigjht to sue for, § 290 
Civil actions, § 2S7 

Concurrent jurisdiction of suits to recover, § 292 
Construction of statutes imposing, § 2S6 
Costs, § 303 

Criminal offenses, § 3S0, pp. 5S9-G02 
Crim'nal proceedings, recovery of penalty in, § 
287 

Defenses, § 289 

Disposition of penalties recovered, § 304 
Evidence, § 297 

Execution, enforcement of judgment by, § 301 
Form of remedy, § 287 
Grounds for action, § 288 
Harmless error, effect of. § 302 
Imprisonment judgment imposing in addition 
to monetary penalty, § 300 
Informer, 

Payment of portion of recovery to, § 304 
Security for costs, § 303 
Judgment, § 3':0 
Jurisdiction, § 292 
Limitations, § 293 
Maximum penalty, § 298 
Municipal authorities. 

Bringing in name of, § 290 
Concurrent penalties, § 53 
Nature of remedy, § 287 
Parties, § 294 

Persons entitled to sue, § 290 
Persons liable, § 291 
Pleading, § 296 

Previous conviction for violations of law as bar¬ 
ring, § 289 

Private individuals, suits by for recovery, § 290 
Process, § 295 

State, bringing action in name of, § 290 
Statutory provisions, § 286 

Suspension of license, compromise penalty in lieu 
of, § 174 

Time to sue, § 293 
Trial, § 299 
Venue, § 292 
Verdict, § 299 

People, indictment or information in name of, § 307, 
p. 407 

Peppermint cordial, defined, § 13, p. 143 
Perc-entage of alcohol, determination of intoxicating 
character of liquor, § 1 

Perjury, licen.see convicted of, revocation of license, 
§ 175, p. 285 

Permit License or permit, generally, ante 
Persistent offenders, violation of liquor laws, punish¬ 
ment, § 380, p. 594, n. 81 

Person, transportation on as within statute prohib¬ 
iting transportation, § 234, p. 364 
Personal knowledge, search wari*ant, application as 
required to be based on, § 393, p, 621 
Personal representatives, civil damage laws, right of 
action under, § 450 
Petition, 

Abatement or injunction of nuisance, § 419, p. 696 
License or permit, application accompanied by, § 
147 


Pharmacists, offenses, sale of liquor, § 252 
Physical violence, civil damage laws, injuries to per¬ 
son as ground of action requiring, § 435 
Physicians and surgeons, 

License or permit, necessity, § 12G 
Offenses, criminal liability, § 276 

Issuing false or unauthorized prescription, 
evidence, § 350 

Regulations respecting sale, application to, § 210 
Place, 

Contract for sale of liquor, law of as governing, 

§ 491 

Hearing on application for licen^’e. § 151 
Possession of liquor, criminal liability as depend¬ 
ent on. § 222, p. 350 
Place of business. 

License or permit, 

Designation of, § 104 
Restriction as to, §| 112.136 
Regulation of traffic as to, § 191 
Place of offense, 

Indictment or information, allegations as to, § 
312; § 330, p. 424 

Jury question, criminal prosecutions, § 376, p. 572 
Prior conviction, § 3S0. p. 595 
Proof of, criminal prosecutions, § 338, p. 463 
Place of sale, 

Legislative power to regulate, § 39 
Statutory provision respecting rule as to, validity, 
§41 

Pleading. 

Amendment, ante 
Answer, generally, ante 
Bonds of dealers, actions for breach, § 173 
Civil damage actions, §§ 460, 461 
* Complaints, generally, ante 

Criminal prosecutions. Indictment and informa¬ 
tion, ante 

Damages for wrongful search or seizure, actions 
to recover, § 404 

Forfeiture proceedings, § 397, p. 659 
License or permit, revocation or susi>ension, pro¬ 
ceedings for, § 177, p. 203 
Local option election, contest of, § 87, p. 216 
Nuisance, abatement and injunction, § 419, pp. 
695-698 

Penalties, actions to recover, § 296 
Price of liquor sold, actions to recover, § 495 
Prior offense, criminal prosecutions, § 380, p. 596 
Return of property illegally seized, proceedings 
for, § 403, p. 681 

Taxation, action for recovery back of tax, § 189, 

p. 321 

Pledges, license or permit, protection of pledgee, § 117 
Poison, sale of liquor containing, damages as recov¬ 
erable, § 498 
Police power, 

Congress, Eighteenth Amendment, § 23 
License or permit. 

Issuance in exercise of, § 99 

Revocation in exercise of, § 174 

Statute authorizing as exercise of, § 38, p. 

173 

Manufacture, i>ower of state to control under, § 
21; §33, p. 164 

Municipal corporations, regulation under, § 47 
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Police power—Continued, 

Nonintoxicating beverages, unreasonable exercise 
of, 134 

Political subdivisions, regulation under, § 47 
Prohibition against manufacture and sale of liq¬ 
uor, statute prohibiting as lawful exercise, § 
36 

Regulatory statutes in exercise of, § 102, p. 325 
Sale of liquor, power of state to regulate under, 
§21; f 33, p. 164 

States, control under, § 21; §| 33, 34, pp. 164-169 
Police surveillanfe, liquor dealers, validity of law sub¬ 
jecting to, § 39 
Political subdivisions, 

See, also, Municipal corporations, generally, 
ante 

Concurrent regulation by state and municipal¬ 
ities, § 53 

Conflict of ordinance regulating with general law, 
§54 

Delegation of power to regulate, § 48 
Implied power to regulate, § 49 
License, 

Concurrent license, § 53 
Power, § 51 

liOcal option, generally, ante 
Ordinance, regulation by, § 47 
Penalties, concurrent penalties, § 53 
Powers, §§ 47-55, pp. 184-195 
Punishment for violation of regulations, power to 
prescribe, § 52 

Sale of liquor, power to prohibit, § 50 
Sunday, power to prohibit sale on, § 50 
Taxation, 

Concurrent taxes, § 53 
Power to tax, § 51 

Poor fund, license fee or tax, allocation to, § 188, n. 8 
Pop, alcohol contained in, statutory regulation, § 217, 
n. 66 
Porter, 

Defined, § 13, p. 144 
Malt liquor as including, § 9 
Ports, territory as including, statutory provisions, § 
17 

Possession, § 222, pp, 348-354 
Actions for recovery of, § 489 
Aiders and abettors, § 281 

Aiding and abetting another in unlawful posses¬ 
sion, liability as principals, § 281 
Burden of proof, prosecution for, § 346, p. 477 
Clergymen, exemption from statute prohibiting, 
validity, § 41, n. 28 
Continuing nature of offense, § 235 
Defense in prosecution for, § 285 
Evidence as to, criminal prosecutions, § 346, pp. 
476-491; § 366, pp. 540-546 
Circumstantial evidence, § 366, p. 545 
forfeiture of liquor illegally possessed, § 386 
Indictment or information, ante 
Intent as element of offense, § 222, p. 354 

Evidence as to, criminal prosecutions, | 346, 
p. 489 

Intent to sell, possession for distinguished, § 235 
Intoxication, proof of as establishing, § 366, p. 
546 

Jury question, criminal prosecutions, $ 376, pp. 
561, 568, 574 


Possession—Contin ued, 

Nuisance, abatement or injunction as, § 408 
Presumptions as to, § 306, p. 540 
Violation of law, § 339, p. 465 
Priests, exemption from statute prohibiting, va¬ 
lidity, § 41, n. 2S 

Prima facie case, criminal prosecutions, § 346, p. 
490 

Quantity possessed, criminal liability as depend¬ 
ent on, § 222, p. 350 

Rabbis, exemption from statute prohibiting, va¬ 
lidity, § 41, n. 28 

Sale or possession, statute prohibiting as includ¬ 
ing keeping, § 237, n. 90 
Seizure and forfeiture as affected by, § 387 
States, power to regulate or prohibit, § 33, p. 166 
I’nlawful sale contemplated, § 223 
Posting, 

Defined, § 440, n. 49 
Local option election, notice of, § 82 
Postponement, local option election, § 85, n. 41, 42 
Potability, 

Evidence as to, criminal prosecutions, § 371, pp.. 
549, 552 

Indictment or information, necessity of alleging,. 
§ 318 

Potable, defined, § 217, n. 67 
Preliminary injunction, nuisance, § 418 
Preliminary proceedings, criminal prosecutions, § 306, 
pp, 404-407 

Premises, drinking of liquor on, sale in violation of li¬ 
cense forbidding, § 253 

Preparatory acts, manufacture of liquor, offenses in 
connection with, § 220 
Prescriptions, 

False or unauthorized prescription, evidence, 

350 

Sale in violation of law in respect of, §§ 252, 255- 
Burden of proof, § 374, p. 557 
Presence of accused, evidence as to, admissibility in 
criminal prosecution, § 360, p. 523 
Preserved sweet cider, defined, § 13, p. 142 
Presumptions, 

Appeal and error, criminal prosecutions, § 379 
Bonds of dealers, actions for breach, § 173, n. 68- 
Civil damage actions, § 463 

Contempt proceeding, violation of injunction 
against nuisance, | 426, p, 711 
Criminal prosecutions, § 339, p. 464 

Connection of accused with offense, § 360, p.. 
523 

Destruction of liquid during search, § 362 
Efforts to avoid detection raising, | 362 
Instructions as to, § 377, p. 582 
Intent, § 363, p. 532 

Intoxicating character of liquor, § 371, p. 54r 
Keeping or maintaining place for sale, § 345,. 
p. 472 

Knowledge, § 363, p. 532 
Manufacturing liquor, § 348, p. 491 
Ownership or possession, 

House or place, § 367 
Liquor and appliances, § 366, p. 540 
Rebutting presumption from, § 339, p_ 
467 

Prior conviction, § 380, p. 599 
Review, § 379 
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Presumptions—Continued, 

Criminal prosecutions—Continued, 

Sale unlawfully, § 349, p. 501 
Secretion of liquid during raid, § 3G2 
Forfeiture proceedings, § 397, p. 6G1 
License or permit. 

Hearing on application, § 156 
Revocation or suspension, proceedings for, § 
177, p. 295 

Local option election, contest of, § 87, p. 217 
Nuisance, abatement or injunction, § 420, p. 698 
Taxes, validity of assessment by state board or 
department, § 185 
Price-fixing, 

Liquor control board or commission, authority, § 
212 

Ofiice of Price Administration, revocation of li¬ 
cense for violation of, § 175, p. 286 
Resale price, validity of statute fixing, § 39, n. 58, 
60 

Price of liquor sold, actions for recovery, § 495 
Priests, exemption from statute prohibiting posses¬ 
sion of liquor, validity, § 41, n. 28 
Prima facie evidence, criminal prosecutions, § 341 
Instructions as to, § 377, p. 582 
Principal, aiders and abettors, conviction as, § 281 
Principal and agent. 

Civil damage laws, liability for injuries caused by 
sale of liquor by agent, § 455 
Criminal prosecutions, ' 

Consummation of sale within liquor law, § 
238 

Evidence, 

Agency for accused, § 360, p. 524 
Commission of act by agent as warrant¬ 
ing conviction of principal, § 360, p. 
529 

Indictment or information charging sale or 
solicitation by agent, § 337, p. 450 
Instructions to jury on issue of agency, § 377, 
p. 583 

Blnowledge of principal, validity of statute 
authorizing conviction for acts of agent, 
§ 41, n. 19 

Liability of principal for acts of agent, §§ 270, 
271 

Personal liability of agent, §§ 245, 272 
Wife as criminally liable for act of hus¬ 
band as her agent, § 277 
License or permit. 

Coverage as to, § 118 

Revocation for acts of agent, § 175, pp. 281, 
282 

Sale to agent, § 122 

Suspension based on acts of agent, § 175, p. 
287 

License tax or fee, liability of agent, § 181, p. 
309, n. 57 

Principal and surety. 

See, also. Bonds of dealers, ante 
Civil damage laws, liability of. 

Joint tort-feasors, § 457 
Surety, § 458 

Prior offenses, punishment in case of conviction for, 
§ 380, p. 594 

Priority of tax liens, §§ 40,186 
Private club, license, eligibility for, § 135 


Private dwelling. 

Possession for personal use, exception, § 222, p. 
351 

Search, seizure and forfeiture, liability to, § 391; 

§ 394, p. 630 

Private law, local option law as, § 37 
Privilege, 

License as, § 90 

Local option, right of, § 58, n. 98 
Probable cause. Search, seizure and forfeiture, post 
Process, 

Criminal prosecutions, § 306, p. 406 
Nuisance, abatement and injunction, f 417 
Penalties, actions to recover, § 294 
Return of property illegally seized, proceedings 
for, § 403, p. 681 

Producers, offenses, liability, § 280 

Sale without or in violation of license, § 251 
Production, excise or sales tax as including, § 181, 

p. 312 

Profits, illegal traffic in liquor, damages as recover¬ 
able for loss caused by interruption of, § 498 
Prohibited times, prosecution for selling or keeping 
open at, evidence, § 352 
Prohibition, 

License regulation operating as, validity, § 38, p. 
173 

National Prohibition Act, ante 
Territories, power to prohibit, § 46 
Validity of statutory provisions, § 36 
Prohibitive taxes, power of legislature to impose, § 
40, n. 85 

Promissory note, payment for price of liquor by giv¬ 
ing of, validity, § 492 

Promotion purposes, tax on sales for, § 181, p. 312 
Proof, 

Burden of proof, generally, ante 
Defined, § 19 
Evidence, generally, ante 
Issues, proof and variance, ante 
Property, 

Civil damage laws, injuries to as ground of ac¬ 
tion, § 436 

Search, seizure and forfeiture, generally, post 
Property rights, §§ 486-498, pp. 740-750 

Legal possession of liquor creating, § 387 
License or permit as, § 99; § 109, p. 228 
Possession or value, recovery of, § 489 
Statutory regulations, §§ 45, 488 
Proprietary medicines, exception from operation of 
statute relating to intoxicating liquors, § 10 
Proprietorship, place of sale, materiality in determin¬ 
ing whether offense was conunitted, § 237 
Prostitutes, 

Prosecution for selling liquor to, evidence of gen¬ 
eral reputation as admissible, § 361 
Sale of liquor to, offense, § 257 
Protest, license fee paid under, recovery back, § 189, 
p. 319 

Province of jury. Questions of law and fact, general¬ 
ly, post 

Proximate cause of injury, civil damage laws, element 
of, §442 

Public dispensaries. 

Regulations respecting, § 211 
States, power to operate, § 33, p. 166 
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Public eating places, sale and consumption in, con¬ 
stitutional amendment permitting, § 1D4 
Public health, regulatory statutes to protect, § 192, 
p. 325 

Public nuisance. Nuisance, generally, ante 
Public officers, license, necessity of obtaining, § 127 
Public policy, contracts as invalid on grounds of, § 
490 

Public welfare, 

Revocation of license or permit for, § 174, n. SS 
Statutory regulations to promote, § 102. p. 325 
Public welfare fund, license fee or tax, allocation to, 
§ ISS 

Publication, 

License or permit, notice of application for, § 146 
Local option el?ct ion. 

Notice of, § 82 
Result of, § 94 

Punishment, criminal offenses, § 3S0, pp. 5S9-602 
Punitive damages. Exemplary damages, generally, 
ante 

Purchase of liquor as offense, §§ 26S, 2S2 
Purchasere, indictment or infoimation for keeping for 
sale as required to allege names of, § 332, p. 433 
Purity of liquors, statutory regulation of, § 203 
Purpose, 

Indictment or information, allegations as to, § 
314 

Sale, regulations in respect of, § 202 
Quality of liquors, statutoi-y regulation of, § 203 
Quantity, 

Evidence as to, criminal prosecutions, § 372 
Indictment or information, ante 
Oflfense in connection with, sales in prohibited 
quantities, § 2G5 

Evidence in prosecution for, § 349, p, 507 
Possession, criminal liability as dependent on, § 
222, p. 350 

Regulations respecting quantity sold, §§ 39, 201 
Transportation of excessive quantity, criminal 
liability, § 234, p. 302 
Quashal, search warrant, § 394, p. 651 
Quasi-criminal actions, forfeiture proceedings as, § 
397, p. 655 

Quasi-judicial proceedings, revocation or suspension 
of license, § 177, p. 288 
Questions of law and fact, 

Civil damage actions, § 475 
Criminal prosecutions, § 376, pp. 560-575 
Bootlegging, § 376, pp. 5^, 569 
Character of liquor, § 376, p, 571 
Character of premises, § 376, p. 573 
Conflicting evidence, § 376, p. 560 
Connection of accused with offense, § 376, p. 
573 

Determination of extent of punishment, { 
380, p. 592 

Good faith, § 376, p, 570 
Identification of accused, § 376, p. 570 
Instructions invading province of jury, § 377, 
p. 581 

Intent, § 376, p. 570 

Intoxicating character of liquor, § 376, p. 571 
Keeping liquor for sale, § 376, p. 568 
Knowledge of accused, § 376, p. 570 
License or permit, § 376, p. 575 
Maintenance of nuisance, § 376, pp. 564, 569 


Questions of law and fact—Continued, 

Criminal prosecutions—Continued, 

Manufacture of liquor, § 376, p. 562 
Mash, possession, § 376, p. 502 
Ownership of liquor, § 376, p. 574 
Place of offense, § 376, p. 572 
Possession of liquor, § 376, pp. 561, 562, 568, 
574 

Properties of liquor, § 376, p. 571 
Sale of liquor, § 376, pp. 568, 572 
Still, illegal possession, § 376, p. 562 
Time of offense, § 376, p. 574 
Transportation of liquor, § 376, pp. 564, 568 
Forfeiture proceedings, § 397, p. 666 
Nuisance, 

Proceedings for abatement or injunction, § 
421 

Prosecutions for maintenance, § 376, pp. 564, 
569 

Price of liquor sold, actions to recover, § 495, n. 
13 

Return of property illegally seized, proceedings 
for, § 403, p. 682 

Rabbis, exemption from statute prohibiting posses¬ 
sion, validity, § 41, n. 28 
Ratification, contracts, legalization by, § 490 
Raw alcohol, alcoholic liquor as including, § 8 
Reading, search warrant, necessity of, § 394, p. 648 
Real property, search, seizure and forfeiture, liabil¬ 
ity to, § 389 
Reasonable doubt, 

Guilt as required to be established beyond, § 341 
Proof beyond as essential, manufacturing or pos¬ 
sessing appliances therefor, § 348, p. 499 
Rebuttal, possession, explanation of, § 366, p. 542 
Receivers, license or permit, protection of, § 117 
Receiving, offense in connection with, § 222, pp. 348- 
354 

Receptacles, evidence in criminal prosecutions, § 371, 
p. 549 

Reciprocal taxes, validity of statute imposing, § 40 

Recitals, search warrants, § 394, p. 641 

Record, 

License or permit, appeal from licensing author¬ 
ities to court, § 163, p. 267 
Local option election, order for, § 80 
Record on appeal, local option election, contest of, 
§ 87, p. 218 

Recovery of money paid for liquor illegally sold, ac¬ 
tions as maintainable, § 497 
Registered mail, notice by, revocation or suspension 
of license, § 177, p. 290 

Registered voters, local option, persons signing peti¬ 
tion as required to be, § 76, n. 75 
Registration, 

Brands, regulation requiring, validity, § 197 
Brewery drivers and helpers, validity of rule re¬ 
quiring, § 198 

Voters, local option election, irregularities as af¬ 
fecting validity, § 86, n. 50 
Regulation of traffic, §§ 191-213, pp. 323-338 
Admittance of particular persons, § 200 
Advertisement, § 197 
Arrangement of premises, § 194 
Boards, commissions or officers, § 191 
Business relations between retailers and manu¬ 
facturers or wholesalers, § 197 
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Regulation of traffic—Continued, 

Character of premises, § 194 

Closing hours, § 207 

Conduct of business, §§ 197-199 

Description of liquors, § 201 

Display of licenses, § 195 

Druggists, application of regulations to, § 210 

Election days, sale on, § 206 

Employment of particular persons, § 198 

Exportation, § 208 

General considerations, § 191 

General statutory provisions, § 192, pp. 324-327 

Hours of closing, § 207 

Importation, § 208 

Keys to premises, furnishing to enforcement offi¬ 
cers, § 209 

Labeling or branding containers, § 203 
Municipal regulations, § 193 
Nature of liquors, § 201 
Nonintoxicating beverages, states, § 34 
Obstructions to view, § 196 
Orderly conduct of business, § 199 
Partial prohibition, § 213 
Physicians, application of regulations to, § 210 
Place of business, § 191 
Political subdivisions, generally, ante 
Public dispensaries or agencies, §§ 211, 212 
Purity of liquors, § 203 
Purpose of sale, § 202 
Quality of liquors, § 203 
Quantity sold, § 204 
Registration and report of sale, § 205 
Registration of brands, § 197 
Restrictions and limitations in general, § 191 
Sale of liquor, generally, post 
Screens, § 196 
Special prohibition, § 213 
State retail stares, § 211 
Sundays, sale of liquor on, § 206 
Territorial jurisdiction, states, § 33, p. 168 
Territories, power to regulate, § 46 
Transportation, § 208 
Reinstatement, license or permit. 

Appeal from order of revocation, § 178, p. 305 
Suit for after revocation, § 177, p. 299 
Relatives, civil damage laws, right of action under 
as confined to relatives, § 450 
Release, civil damage actions, defense of, § 447 
Release bond, forfeiture proceedings, § 403, p. 673 
Religious belief, justification for violating liquor laws, 
§285 

Religious purposes. Sacramental purposes, post 
Remedies, 

Actions, generally, ante 
Illegal search and seizure, § 394, p. 651 
License or permit, mandamus to compel issuance, 
§ 160, pp. 262-265 

Penalties and actions therefor, generally, ante 
Remonstrance. License or permit, ante 
Remote seller, civil damage laws, liability under, § 
456 

Renewal. License or permit, ante 
Rent, delivery of liquor as payment as sale, § 241 
Repeal of statutory provisions, § 56; § 192, p. 326 
License laws, effect of, § 103 
Local option, ante 

National Prohibition Act operating as, § 28 


Repeal of statutory provisions—Continued, 

Penal liquor laws, § 215 

Prior viedation of statute, prosecution as affected, 
§ 237 

Wartime prohibition act, § 57 
Replevin, forfeiture proceedings, claimant’s right to 
bring, § 398 

Reply, nuisance, proceedings for abatement, § 419, p. 
697 

Repugnancy, 

Indictment or information, § 397, p. 408, n. 53; 
§ 307, p. 409, n. 61 

Regulatory statutes, repeal resulting, § 192, p. 
326 

Reputation, evidence in criminal prosecutions, § 345, 
p. 473; §346, p. 478 

Resale price, statutory regulation, validity, § 39, n. 60 
Residence, license or i>ermit, applicant for, § 135 
Restaurants, 

License, necessity of procuring, § 121 
Sale and consumption in, constitutional amend¬ 
ment permitting, § 194 

Setups, furnishing as aiding and abetting guests’ 
possession of liquor, § 281 

Restrictive covenants, license or permit, refusal be¬ 
cause of, § 157 

Resubmission, local option election, § 95 
Retail dealers. 

Clerks or servants, dispensing through, § 270 
Defined, § 19 
License or permit, § 121 
Display, § 195 

Manufacturers or wholesalers having interest in, 
regulation prohibiting, § 197 
Taxes on, § 181, p. 310, n. 57 
Retaliatory tax, § 182 

Validity of statute imposing, § 40 
Retrospective operation of statutes, § 192, p. 325 
Civil damage laws, § 431 
Invalidating contract relating to sale, § 491 
License or permit, § 109, p. 229 
Search, seizure and forfeiture, § 385 
Return, search warrant, § 394, p. 650 
Revenue laws. Internal Revenue, generally, ante 
Revenue stamps, indictment or information, aver¬ 
ments as to lack of, § 327 
Review, 

Appeal and error, generally, ante 
Certiorari, ante 
Revocation, 

License or peimit, ante 

Power to regulate, grant of to municipal corpo¬ 
ration, § 55 

Rights of property. Property rights, ante 
Riot, keeping saloon open during in violation of au¬ 
thorized proclamation as offense, § 256 
Roads. Highways, generally, ante 
Rubbing alcohol, selling for beverage purposes, offense 
of, § 264 

Rule of evidence, municipal ordinance prescribing as 
within scope of authority, § 49, n. 86 
Rum, 

Defined, § 13, p. 145 
Liquor as including, § 8 
Offenses, statutory prohibition, § 217 
Rye whisky, defined, § 13, p. 147 
Saccharine solution, wine as including, § 13, p. 147 
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Sacramental purposes. 

Authority to manufacture, sell or transport for, 
burden of proof, § 3G4 
Regulations, 

Excepting sales for, | 202 
Purchase under National Prohibition Act, § 
200 

Transportation of liquor for, criminal liability, f 
234, p. 367 

Sake, defined, § 13, p. 145 

Sale of liquor, 23T-26S. pp. 370~3S0 

See, aiso, Regulation of traffic, generally, 
ante 

Actions for price, % 495 
Advertising for sale, § 267 
Agents, purchase as, § 245 
Aiders and abettors, §§ 245, 281 
Barter or exchange as, § 239 
Beverage purposes, § 264 
Bootlegging, § 247 

Burden of proof, prosecution for unlawful sale, 
$ 349, p. 501 

Business of selling unlawfully, offense of carry¬ 
ing on, § 225 
Civil damage laws, § 44 

Classification, validity of regulation resorting 
to, § 30 

Closing hours, legislative power to regulate, § 39 
C. o. d. shipments, § 249 
Conunon law offense, § 237 
Common seller, offense of being, § 224 
Conditional sales, generally, ante 
Const! tutioAal or statutory prohibition against, §§ 
36, 191 

Contracts relating to, validity, §§ 490, 491 

Credit sale, $ 243 

Defense in prosecution for, § 285 

Determination of l^ality, § 237 

Devices to conceal, § 244 

Distinct offenses in connection with, 5 235 

Druggists or physicians, 1252 

Dry territory, § 248 

Elements of sale, § 238 

Evidence, prosecution for unlawful sale, | 344; 

§ 349, pp. 501-509 
Excise tax on, § ISl, p. 312 
Forfeiture of liquor illegally sold, § 386 
Fraud, damages as recoverable for, § 498 
Habitual drunkards, legislative power to prohibit, 
§39 

Holidays, validity of statute prohibiting, § 39 
Indictment or information, ante 
Intent of seller, § 245 

Evidence as to in prosecution for unlawful 
sale, § 349, p. 506 
Intermediary, acting as, § 245 
Joint liability, § 283 

Jury question, prosecution for illegal sale, § 376, 
pp. 562, 568,572 

Keeping place for unlawful sale as offense, § 227 
Kind, payment in as sale, § 242 
Klnowledge of seller, § 246 
Law of place as governing validity of contract 
for, § 491 

Legislative control, § 20 

Legislative power to make possession for sale, § 
41 


Sale of liquor—Continued, 

License or permit, generally, ante 
Liquor control board or commission, authority to 
sell, § 212 

Loan of liquor as, § 240 
Local option district, § 248 

Manufacturer, agents or employees in sale of, § 
270 

Medicinal purposes, ante 
Minors, 

Legislative power to prohibit, § 39 
Statutory prohibition, § 200 
Nuisance, abatement or injunction as, § 40S 
Place of sale, §§ 247-249, 262, 263 

Legislative power to regulate, § 39 
Police power, state’s power to control under, § 
33, p. 164 

Possession as distinct offense, § 235 
Possession for purpose of unlawful sale, offense, 
§223 

Prescription of physician, § 255 
Presumptions, 

Legality, § 339, p. 464 

Prosecution for unlawful sale, § 349, p. 501 
Prohibited persons, §§ 257-261 
Prohibited places, §§ 247-249, 262, 263 
Prohibited purposes, § 264 
Prohibited quantities, § 265 
Prohibited times, § 256 

Indictment or information for, § 333 
Purchaser’s liability, § 282 
Quantity sold, regulations, §§ 39, 204 
Registration and report of sales, statutory re¬ 
quirements, § 205 
Rent, payment in as, § 241 
Services, transfer for payment as sale, § 242 
Serving with meals as, § 266 
Statutory nature, § 237 

Sunday, validity of statute prohibiting, § 39 
Taxation, power of legislature to tax business, 
§40 

Time of, power of municipality to regulate, § 50 
Validity of statute regulating, §§ 36, 39 
Vehicle used as place for, forfeiture, § 3SS, p. 607, 
n. 27 

Saloons, 

Defined, § 15, p. 149 

Employment of women or children in, § 39 
Insurance on business, validity of policy, § 494 
Keeping open at prohibited times, indictment or 
information for, § 333 
License or permit, generally, ante 
Locality, discretion of licensing authorities, § 154 
Minors, employment in and exclusion from, § 39 
Riot or tumult, keeping open during in violation 
of authorized proclamation as offense, § 256 
Sale and consumption In, constitutional amend¬ 
ment prohibiting, § 194 

Sunday, indictment for keeping open on, § 333 
Schnapps, defined, § 13, p. 145 

Sdbool fund, license fee or tax, apportionment to, § 
188 
Schools, 

License or permit, restriction as to issuance with¬ 
in designated distance, § 136 
Sales within certain distance of, oflense^ § 263 
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Scientific purposes, 

Authority to manufacture or sell for, burden of 
proof, § 3G4 

Possession of liquor for, exception, § 222, p. 351 
Sale of seized liquor for, forfeiture proceedings, 
§ 403, p. 075 

Scotch whisky, defined, § 13, p. 147 
Screens, 

Compliance with statute prohibiting, § 196 
Maintenance in places where liquor is sold as 
criminal offense, § 232 
Validity of law, § 39 
Seals, 

Possession of liquor lacking, criminal liability, § 
222, p. 351 

Search warrants, necessity, § 394, p. 643 
Transportation of liquor without as criminal of¬ 
fense, § 234, p. 362 

Search, seizure and forfeiture, §§ 384-^04, pp. 603-6S3 
Accounting in respect of property seized, § 395 
Acquittal of accused, return of property seized, 
§ 403, p. 678 

Affidavit, warrant based on, § 393, pp. 615-627 
Affidavit of consent, conformity of warrant, § 394, 
p. 646 
Aircraft, 

Liability to, § 388, p. 606 
Search without warrant, § 394, p. 634 
Amendment of return to warrant, § 394, p. 651 
Answer, proceedings for forfeiture, § 397, p. 660 
Appearance of claimant, waiver of notice, § 398 
Application for search warrant, § 393, p. 615 
Arrest, 

Search incident to, § 394, p. 632 
Search of person as requiring, § 392 
Authorization of search warrants, statutory pro¬ 
visions, § 394, p. 627 
Automobiles, 

Liability to, § 388, pp. 606-612 
Warrant as essential, § 394, p. 635 
Bailor, rights of, § S88, p. 609 
Boats, warrant as essential, § 394, p. 634 
Bond, 

Intervener, § 399 

Release of seized property on, § 403, pp. 673, 
674 

Burden of proof, 

Forfeiture proceedings, § 397, p. 662 
Return of property seized, § 403, p. 681 
Canyons, warrant as essential, § 394, p, 631 
Caption of search warrant, § 394, p. 641 
Care of property seized, § 396 
Claim, proceedings for forfeiture, § 397, p. 660 
Claimant, 

Notice to, § 398 
Return to, § 403, p. 679 
Collateral attack on judgment, § 399 
Complaint, warrant based on, § 393, pp. 615-627 
Compliance with statutes in issuing warrant, § 
394, p. 639 

Conclusiveness of judgment, § 399 
Condemnation of seized property, § 397, pp. 654, 
658 

Injunction against, § 402 
Innocent owner, title to vehicle sold, § 403, 
p. 676 


Search, seizure and forfeiture—Continued, 

Conditional vendor. 

Return of seized vehicle to, § 403, p. 679 
Rights of, § 388, p. 609 
Title to forfeited vehicle, § 403, p. 676 
Conditions precedent, forfeiture proceedings, § 
307, p. 056 

Consent to search, § 394, p. 628 
Constitutional provisions, 

Compliance with, § 394, p. 639 
Description of place, § 394, p. 644 
Jurisdiction to condemn as dependent on, § 
397, p. 658 
Construction, 

Application for warrant, § 393, p. 616 
Statutes relating to, § 385 
Contents of application for search warrant, § 393, 

p. 616 

Contraband liquor, retention though illegally 
seized, § 403, p. 677 

Controlling effect of statutory provisions, § 384 
Conveyances, liability to, § 388, pp. 606-612; § 
394, p. 634 

Conviction as condition precedent to forfeiture 
proceeding, § 397, p. 657 
Costs, § 401 

Court order, destruction of seized liquor, § 403, p. 
673 

Curtilage, warrant as essential, § 394, p. 630 
Custody of law, property seized in, § 395 
Damages, 

Execution of warrant, liability of officer, § 
404 

Wrongful search, § 404 

Day on which warrant returnable, § 394, p. 651 

Default judgment, § 399 

Description in warrant, § 394, pp. 643, 644 

Owner or occupant, necessity, § 394, p. 6^ 
Place, § 394, p. 644 

Premises, application as required to contain, 
§ 393, p. 625 

Destruction of contraband liquor, § 403, p. 672 
Direction of verdict, § 397, p. 666 
Directions in warrant, § 394, p. 642 
Discretion of court, 

Forfeiture of seized vehicle, § 397, p. 654 
Return of seized property, § 403, p. 678 
Disposition of property seized, § 403, pp. 672-683 
Documents, 

LiabUity to, § 390 

Return of documents illegally seized, § 403, 
p. 677, n. 13 

Equity, proceedings in, § 385; § 397, p. 659 
Evidence, 

Forfeiture proceedings, § 397, pp. 661, 663 
Retention of seized liquor to be used as, § 
403, p. 672 

Return of property seized, § 403, pp. 681, 682 
Execution of warrant, § 394, p. 646 
Expenses of getting property, taxation as costs, 
§ 401 

Federal government, right as to liquor seized by 
state officers, § 395 

Form of application for search warrant, § 393, 

p. 616 

Garage, warrant as essential, § 394, p. 631, n. 
48, 49 
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Search, seizure and forfeiture—Cciiitiiiued, J 

Governin;: law, § r.Si 
Grounds for, § SSf> 

Illegality ab initio. § 394, p. 029 I 

Immunity from unlawful search and seizure, 
waiver, § 394, p. 02S ^ ^ , 

Independent nature of proceeding*^, § 397, p. 050 ^ 
Information, warrant based on. ^ 393, pp. 015-02T | 
Information and belief, application for warrant, i 
§ 393, p. 022 
Injunction against, 

Condemnation, § 402 

Disposition of seized property, § 403, p. 673 
Innocent persons, rights of, § 3SS. p. OCK) 

Title to vehicle sold under condemnation pro¬ 
ceedings, § 403, p. 07G 
Instructions, 

Forfeiture proceeding, § 397, p. 606 
Return of property seized, § 403, p. 6S2 
Instruments of transportation, search without 
warrant, § 394, p. 634 

Intervention in forfeiture proceeding, f 39S 

Recovery of seized vehicle by, § 403, p. 6S0, 
n. 44 

Issuance of warrant, § 394, pp. 627-052 
Issues, proceedings for forfeiture, § 397, p. 661 | 

Judgment and enforcement thereof, § 399 
Jurisdiction, § 397, pp. 65S, 059 

Return of property illegally seized, § 403, p. 
680 

Jury questions in resi^ect of, § 376, p. 574 
Forfeiture, § 397, p. 606 
Return of property illegally seized, § 403, p. 
682 

Search warrant, § 376, p. 575 
Justice court, jurisdiction of forfeiture proceed¬ 
ing, § 397, p. 659 

Knowledge, innocent persons, § 388, p. 612 
Liability for unlawful searches, etc., § 404 
Lienholder, 

Release of seized property to, § 403, p. 679 
Rights of, § 3SS, p. 609 

Limitations, forfeiture proceedings, | 397, p. 654 
Liquor control board, unlawful search by em¬ 
ployee, liability, § 212 

Manner of execution of warrant, § 394, p. 647 
Mechanical uses, sale of seized liquor for, § 403, 
p. 675 

Medicinal uses, sale of seized liquor for, § 403, 
p. 675 

Modification of judgment, forfeiture proceedings 
§ 399 

Mortgagee, rights of, § 388, p. 609 
Nature and character of proceedings, § 397, p. 655 
Necessity for search warrant, § 394, pp. 630, 638 
New trial, proceedings for forfeiture, § 400' 

Notice to claimant, § 398 

Officer before whom warrant returnable, § 394, p. 
651 

Parties, proceedings for, 

Forfeiture, § 397, p. 659 
Return of seized property, § 403, p. 681 
Pastures, warrant as essential, § 394, p. 631 
Person, authority to search, § 392 
Personal belongings, warrant as essential, § 394, 
p. 630 


Search, -eiziire and forfeiture—Continued, 

Personal knowledge, application for search war¬ 
rant to be based on, § 393, p. G21 
Personal privilege, immunity from unreasonable 
search and seizure, § 394, p. 629 
Places subject to search, § 391; § 304, p. 648 
Pleadings, proceedings for. 

Forfeiture, § 397, p. 659 
Return of property seized, § 403, p. 681 
Possession of liquor, right as affected by, § 387 
Prerequisite to forfeiture, § 397, p. 657 
Presence or within knowledge of officer, commis¬ 
sion of offense in, § 394, p. 631 
Presumptions, proceedings for forfeiture, § 397, p. 
661 

Private dwellings, 

Issuance of warrant to search, § 391 
Liability to, § 391 

Warrant as essential, § 394, p. 630 
Probable cause, 

Application for warrant required to show, § 
393, p. 617 

Definition, § 393, p. 617 
Oral testimony establishing, § 393, p. 624 
Search without warrant, § 394, pp. 632, 636 
Statement of, § 394, p. 642 
Proceedings for forfeiture, §§ 397-^01, pp. 653-672 
Process, proceedings for return of seized proper¬ 
ty, § 403, p. 681 

Proof, proceedings for forfeiture, § 397, p. 661 
Property, subject to, §| 387-390, pp. 604-613; § 
394, p. 649 

Public highway, yehicle on, § 394, p. 635 
Quashal of warrant, § 394, p. 651 
Questions of law and fact, forfeiture proceeding, 

§ 397, p. 666 

Reading search warrant to person in possession, 
necessity, § 394, p. 648 
Real property, liability to, § 389 
Receipt for property seized, § 394, p. 650 
Recitals in search warrant, § 394, p. 641 
Recovery of property seized, § 403, pp. 67^-683 
Release of seized property on bond, § 403, p. 673 
Remedies for illegal search and seizure, § 394, p. 
651 

Replevin action by claimant, § 398 
Requisites and sufficiency of warrant, § 394, p. 
640 

Return of property seized, § 403, pp. 676, 677, 679 
Return of search warrant, § 394, p. 650 
Review of proceedings for, 

Forfeiture, review, § 400 
Recovery of property seized, § 403, p. 683 
Rumor or suspicion, probable cause for issuance 
of warrant, § 393, p. 619 
Sale of seized property, § 403, p. 675 
Return in lieu of, § 403, p. 678 
Scientific uses, sale of seized liquor for, § 403, p. 
675 

Seal, search warrants, § 394, p. 644 
Senses, knowledge of officer through as warrant¬ 
ing search without warrant, § 394, p. 632 
Signature, 

Application for warrant, § 393, p. 617 
Search warrants, § 394, p. 641 
Status of property under seizure, § 395 
Strict construction of statutes providing for, § 385 
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Search, seizure and forfeiture—Continued, 

Summary destruction of seized apparatus, § 403, 
p. 673 

Summary proceedings for return of liquor unlaw¬ 
fully seized, § 403, p. 680 

Summary seizure without warrant, validity of 
statute authorizing, § 42 

Time of execution of warrant, § 394, p. 647 I 

Trespasser, unlawful search and seizure render¬ 
ing liable as, § 404 
Trial, proceedings for, 

Forfeiture, § 397, p. 666 
Return of property seized, § 403, p. 682 
Ultimate facts, probable cause as established by 
statement of, § 393, p. 621 

Vacation of decree, proc*eedings for forfeiture, va¬ 
cation of decree, § 399 
Validity of statutory provisions, § 42 
Variance, proceedings for forfeiture, § 397, p. 661 
Vehicles or conveyances, % 388, pp. 606-612 
Sale of, § 403, p. 675 

Wan-ant as essential, § 394, pp. 634, 648 
Venue, proceedings for forfeiture, § 397, p. 658 
Verification of application for search warrant, § 
393, p. 617 

Vessels, liability to, § 388, pp. 606-612 

Void search warrant, validity of search under, 

§ 394, p. 628 

Waiver, immunity from unlawful search and 
seizure, § 394, p. 628 
Watercraft, liability to, § 388, p. 608 
Woods and thickets, warrant as essential, § 394, 
p. 631 

Written application for warrant as essential, § 
393, p. 616. 

Seats, regulation prohibiting in premises where busi¬ 
ness is conducted, § 194 
Second or‘subsequent offenses. 

Preliminary examination in respect of previous 
offense, condition precedent to charge of, § 
306, p. 407 

Punishment, § 380, pp. 593, 594 
Seizure. Search, seizure and forfeiture, generally, 
ante 

Self-defense, civil damage laws, acts in self-defense as 
not actionable, § 435 

Self-incrimination, criminal prosecutions, statute pre¬ 
scribing rules of evidence, § 41 
Sentence, criminal prosecutions, § 380, pp. 689-602 
Separate bars, white and colored people, validity of 
regulations requiring, § 194 

Separate causes of action, civil damage laws, § 433 
Separate counts or offenses, sentenc*e on, § 3S0, p. 593 
Servants. Master and servant, generally, ante 
Service, 

Process, proceedings for abatement of nuisance, 
§ 417 

Search warrant, § 394, p. 647 
Setups, restaurant proprietor furnishing guests as 
aider and abettor in possession, § 281 
Several demands, actions relating to liquor embracing, 
recovery in, § 498 
Several liability. 

Civil damage laws, joint tort-feasors, § 457 
Offenses, partners, § 279 
Shinney, defined, § 13, p. 145 

Shiny, contraction of word moonshine, § 13, p. 144 


Shipment Transportation, generally, post 
Short term, pro rata license fee or tax for, § 183 
Signature, 

Complaint or affidavit, criminal prosecutions, § 
306, p. 406 

License or permit, application for, § 143 
Remonstrance to grant of license, § 149 
Search warrant, § 394, p. 641 
Application for, § 393, p. 617 
Signs, statutory provisions prohibiting, validity, § 39, 
n. 58 

Slaves, sale of liquor to, offense, § 257 
Small brew. 

Defined, § 13, p. 142 

Malt beverage as synonymous with, § 9, n. 54 
Social clubs. Clubs, generally, ante 
Soda water, nonalcoholic beverage, § 5 ^ 

Soft drinks, defined, § 5 

Soldiers and sailors, sale or gift of liquor to, offense, 

§ 260 

Evidence, § 349, p. 509 
Solicitation of orders, offense, § 267 
Evidence, in prosecution for. 

Illegally carrying on business, § 344 
Unlawful solicitation, § 353 
Nuisance, injunction as, § 408 
Solicitors, license fee or tax. liability for, § 181, p. 
309, n. 57 

Special appearance, nuisance, proceedings for abate¬ 
ment, § 417 

Special law, local option law as, § 37 
Special prohibition, regulation of business, § 213 
Special verdict or findings, requisites, § 378 
Spectators, criminal prosecutions, rules governing, § 
3/0 

Speculation, instructions authorizing jury to base ver¬ 
dict on, criminal prosecutions, § 377, p. 580 
Spirituous liquor, 

Beer as, § 13, p. 141 
Defined, § 11 
Whisky as, § 13, p. 146 
Stamps, 

Evidence, § 371, p. 549 

Possession of liquor lacking, criminal liability, § 
222, p. 351 

Seizure and forfeiture, unstamped liquor, § 386 
Transportation of liquor without as criminal of¬ 
fense, § 234, p. 362 
Wholesalers, payment of tax, § 1S7 
State agencies, 

Sale of liquor, validity of regulations, § 39 
Taxes, delegation of power to enforce to, § 40 
State highway patrol, search warrant, execution of, § 
394, p. 647, n. 70 
State stores or dispensaries. 

Power to operate, § 33, p. 166 
Regulation requiring, §§ 204, 211 
States, 

Constitutional provisions, restrictions on power to 
regulate, § 29 
Control, 

Concurrent power, § 29 
Delegation of power, § 33, p. 166 
Eighteenth Amendment and legislation, effect 
on pre-existing statutes, § 30 
Exclusive right, § 21 
Necessity for state legislation, § 32 
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States—Continued, 

Control—Continued, 

Police power, 33, 34, pp. 1G4-109 
Repuiniant or conflicting state legislation, § 
31 

Validity and effect of provisions, £§ 
pp. PJ0-1S4 
Delegation nf power. 

Licensing, § SS, p. 173 
Regnlarion. ? 33, p. 16C 
Taxation, § 40 
Eighteenth Amendment, 

Concurrent power under, 24, 20 
Effect on state laws not inconsistent there¬ 
with, § 30 

Legislation to enforce, nc-cessity for, § 32 
Repugnant legislation as affected by, g 31 
Indictment or information in name of, § 3u7, p. 
407 

license or permit. 

Delegation of power, § 3S, p. 173 
Revocation, § 174 

Validity of licensing laws, § 3S, pp. 171-175 
National Prohibition Act, binding effect on, § 25 
Non in toxica ting beverages, regulation of traffic 
in, § 34 

Penalties, actions in name of for, § 200 
Police power, control under, §§ 33, 34, pp. 164-169 
Possession, power to regulate or prohibit, § 33, p. 
166 

Territorial jurisdiction, 

Licensing, § 38, p. 174 

Twenty-First Amendment as not increasing, § 
33, p. 168 

Transportation, power to regulate or prohibit, § 
33, p. 165 

Twenty-First Amendment, regulatory power un¬ 
der, § 33, p, 167 
Statutory provisions. 

See specific heads 

Validity and effect of generally, §§ 35-45, pp. 169- 
1S4 

Stay of proceedings, revocation of permit or license, 
§ 177, p. 289 

Appeal from decision, § 178, p. 301 
Sterilization of glasses, regulation requiring, validity, 
§ 197 
Still, 

Aiders and abettors in possession of, liability as 
principals, § 2S1 

Burden of proof, prosecution for possession of, 
§ 348, p. 491 
Defined, § 19 

Indictment or information, 

Averments as to manufacture of, § 327 
Intent as to unlawful possession, as required 
to be averred, § 330, p. 424 
Insurance on bam containing illegal still, validity 
of policy, § 494 
Possession, § 221 

Continuing nature of offense, § 235 
Jury question, prosecution for illegal posses¬ 
sion, § 376, p. 562 
Presumptions, § 339, p. 465 
.Unlawful possession of liquor, § 235 
Registration, defense of in prosecution involving 
possession or operation, § 285 


Still—Continued, 

Setting up as offense, § 220 
Still wine, defined, § 13, p. 147 
Stolen liquor. 

Search warrant, seizure under, § 394, p. 650, n. 
OS 

Seizure and forfeiture of vehicle transporting, § 
3SS, p. 607. n. 27 

Stomach, carrying liquor in as transportation witliia 
prohibition act, § 234, p. 365, n. 91 
Storage, offenses, § 222, pp. 348-354 
Evidence, § 346, pp. 47G-491 
Stout, malt liquor as including, § 9 
Strict construction, penal provisions of regulatory 
statutes, § 192, p. 32(j 

Students, sale or gift of liquor to, offense, § 261 
Subscribing witnesses, local option, petition for elec¬ 
tion, § 77, n. 82 

Substitutions, unlawful possession, § 217, n. 66 
Subterfuge, sale of liquor, offense, § 244 
Successive actions, civil damage laws, § 433 
Successive elections, local option, § 73 
Suitcase, carrying liquor in as within statute except¬ 
ing liquor carried on person, § 234, p. 365, n. 94 
Suits. Actions, generally, ante 
Summary proceedings, 

Abatement of nuisance, §§ 423, 429 
Revocation or suspension of license, § 177, p. 288 
Search, seizure and forfeiture, return of liquor 
unlawfully seized, § 403, p. 680 
Summons, 

Criminal prosecutions, § 306, p. 406 
Penalty, actions to recover begun by, § 295 
Sundays, sale of liquor, §§ 206, 258 
Evidence, § 352; § 374, p. 558 
Indictment or information for, § 333 
Municipal corporations, power to prohibit sale on, 
§ 50 

Permission to enter to keep up fires, evidence as 
to, § 374, p. 558 

Revocation of license for, § 175, p. 2S3 
Validity of statute forbidding, § 39 
Supersedeas, license or permit, appeal from licensing 
authorities to court, § 163, p. 269 
Local option election, contest of, § 87, p. 218 
Nuisance, appeal from order enjoining or abat¬ 
ing, § 427 

Revocation of license or permit, appeal from de¬ 
cision, § 178, p. 301 

Supplemental pleadings, nuisance, abatement and in¬ 
junction, § 419, p. 697 

Support, civil damage laws, injuries to means of sup¬ 
port as actionable, § 437 
Sureties. Principal and surety, ante. 

Surplusage, 

Complaint or affidavit, criminal prosecutions, § 
306, p. 405 

Indictment or information, ante 
Verdict, criminal prosecutions, § 378 
Surrender, license or permit, rebate of fee, § 190 
Suspension, 

License or permit, ante 
Regulatory statutes, § 192, p. 326 
Sentence, conviction for violation of liquor laws, 
§ 380, p. 592 

Sweet cider, law relating to cider as including, § 13, p, 
142 
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Tags, evidence in criminal prosecutions, § 371, p. 549 
Tavern license, privilege of furnishing liquor to guests 
as included within, § 130 
Taxation, §§ lSl-190, pp. 309-323 

Actions to recover tax paid, § 1S9, p. 321 
Amount of tax, §§ 182-184 
Apportionment of tax collected, § 1S8 
Burden of proof, action to recover back deficien¬ 
cy tax paid under protest, § 1S9, p. 321 
Classification of municipalities for purpose of, § 
184 

Collection of tax, § 187 

Concealment with intent to avoid, indictment or 
information charging, § 327 
Disposition of moneys collected, § 188 
Enforcement of tax, § 187 
Evidence of payment, § 187 
Excise tax, power of legislature to impose, § 40, 
n. 78, 83 

Floor tax, exemption from, § 181, jr. 309, n. 56 
Graduated tax, § 182 

Illicit manufacture as subject to, § 181, p. 311 
Injunction, collection of, § 187 
Legislative power to impose tax on liquor trafllc, 
§ 40 

Levy and assessment of tax, § 185 
License fee. License or permit, ante 
Licensing sale of liquor as exercise of taxing pow¬ 
er, § 38, p. 173 
Lien of tax, § 188 

Liquors or beverages subject to, § 181, p. 311 

Local option territory, § 181, p. 311 

Manufacture, § 181, p. 310 

New industries, exemption from, § 181, p. 312 

Payment of tax, § 187 

Political subdivisions, § 51 

Pos^ssion of liquor on which proper taxes have 
not been paid, § 222, p. 351 
Priority of lien, § 186 
Pro rata tax, § 183 
Bate of tax, § 182 

Rebate of tax, surrender of certificate, § 190 
Refunding or recovering tax paid, § 189, pp. 319- 
322 

Retaliatory tax, § 182 
Sale or distribution, § 181, p. 312 
Seizure and forfeiture of liquor on which tax has 
not been paid, § 386 

Single tax for separate purposes, § 181, p. 311 
Social clubs, liability for, § 181, p. 311 
Statutory provisions, § 181, p. 309; § 182 
Disposition of moneys collected, § 188 
Refunding or recovering back taxes paid, § 
189, p. 320 

Sale or delivery, § 181, p. 313 
Time of levying tax, § 185 

Transportation of liquor without payment of tax 
as criminal offense, § 234, p. 362 
Uniformity of taxes, application to taxes on liq¬ 
uor, § 40 

Wholesalers, § 181, p. 310 

Temperance, regulation of traflSc for purpose of pro¬ 
moting, § 192, p. 325, n. 12 
Temperance saloon, defined, § 15, p. 150 
Temporary custody, possession as established by, | 
222, p. 353, n. 51 

Temporary injunction, nuisance, § 418 
48 0.J.S.—75 


Tenants. Landlord and tenant, generally, ante 
Territorial jurisdiction, states. 

Licensing, § 38, p. 174 

Twenty-First Amendment as not increasing, § 33, 

p. 168 

Territorial operation, 

Local option law, § 67 
National Prohibition Act, § 25 
State laws, § 33, p. 167 
Territories, 

Defined, § 17 

Power to control and regulate, § 46 
Restrictions on sales of liquor as to, § 191 
Thickets, search of without warrant, § 394, p. 631 
Third persons, license or permit. 

Control by, § 109, p. 230 
Revocation based on acts of, § 175, p. 281 
Three-mile limit, foreign vessels, liability to search 
and seizure within, § 388, p. 608 
Through shipments, statute prohibiting importation or 
transportation as applying to, § 234, p. 362, n. 59 
Tied house, regulations aimed at, § 197 
Time, 

Civil damage laws, actions under, § 449 
Indictment or information, ante 
Levy of tax on liquors, § 185 
License or permit, ante 
Local option, ante 

Nuisance, proceedings for abatement, § 414 
Offense, prior conviction, § 380, p. 596 
Penalties, actions to recover, § 293 
Sale, municipal corporations, power to regulate, § 
50 

Search warrant, execution of, § 394, p. 647 
Tipple, defined, § 19 
Tippling house, 

Defined, § 15, p. 150; § 228 
Keeping of as offense, § 228 
Tippling ^e, defined, § 19 
Tippling shop, define^ § 15, p. 150 
Toilet preparations, 

Classification as intoxicating liquors, 5 10 
Statutory prohibition as applying to, § 219 
Torts, 

Civil damage laws, remedy as in nature of action 
of, § 432 

Damages recoverable in action in, sale of liquor 
containing poison, § 498 

Liquor control board, liability for torts of em¬ 
ployees, § 212 

Towns, 

See, also, 

Municipal corporations, generally, ante 
Political subdivisions, ante 
Local option, adherence to boundary lines in sub¬ 
mission of question, § 72 

Tracks, evidence as to, criminal prosecutions, J 360, 
p. 524 

Train, transportation of liquor, carrying from train to 
depot platform as, § 234, p. 366 
Transfer of license or permit, §§ 138, 154 
Transitory actions, civil damage laws, § 448 
Transportation, 

Carriers, delivery to as shipment in violation of 
law, § 234, p. 366 

Contracts relating to, validity, § 480 
Defined, § 18 
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Transportation—Continued, 

Evidence in prosecution for illegal transportation, 
§ 3 d 4, pp. 1 

Indictment or information, ante 
Interstate transportation, generally, ante 
Jury question in criminal prosecution, § 376, pp. 
564, 568 

Xegisliitive control, § 20 

Xuisance, unlawful transportation of liquor, § 40S 
Offenses in connection with, § 234, pp, 361-36$ 
Aiders and abettors, § 2S1 
Defense in proser*ution for, § 28,5 
Individuals as within prohibition, | 269 
Joint liability, § 283 
I>eg'slative power to make, § 41 
Persons liable, § 269 
Passenger as liable, § 269 
Permits, state’s power to grant, § 38, p. 174 
Place of, indictment or Information, showing as 
to, § 331, p. 428 

Possession as distinct offense, § 235 
Presumptions, legality, § 339, p. 464 
Regulations respecting, validity, § 208 
Seizure and forfeiture, 

Liquor illega’ly transported, f§ SS6, 387 
Vehicles u«:ed for illegal transijortation, § 
42; §3SS, p. 606 

States, power to regulate or prohibit, § 33, p. 165 
Stomach, carrying liquor in as within statute pro¬ 
hibiting, § 234, p. 365, n. 91 
Tax, privilege of transporting and selling, § 181, 
p. 311 

Twenty-First Amendment, regulatory power of 
st4ate under, | 33, p. 108 

Trespass, unlawful search and seizure under liquor 
laws, liability for, § 404 

Trial, 

^nds of dealers, actions for breach, § 173 
Civil damage actions, §§ 474-477 » 

Criminal prosecutions, §§ 375-378, pp. 559-588 
Forfeiture proceedings, § 307, p, 666 
Local option election, contest of, § 87, p. 217 
Nuisance, proceedings for injunction or abate¬ 
ment, § 421 

Penalties, actions to recover, § 299 
Price of liquor sold, actions to recover, § 495 
Return of property illegally seized, proceedings 
for, § 403, p. 6S2 

Trial de novo, license or permit, appeal, § 163, p. 267; 
§ 178, p. 303 

Trick, sale of liquor, concealment by as offense, § 244 

Tumult, keeping saloon open during in violation of 
authorized proclamation as offense, § 256 

Twenty-First Amendment, 

Force and effect of, § 22 

Local regulation under, § 191 

States, regulatory power under, § 33, p. 167 

Ultimate facts, search warrant, probable cause as es¬ 
tablished by statement of in application, | 393, 

p. 621 

Unfitness of applicant, license, refusal on ground of, 
§ 157 

Uniformity, 

License, 

Ordinance requiring, § 51 
Statute authorizing as subject to constitu¬ 
tional guaranty, § 38, p. 173 


Uniformity—Continued, 

Local option law, § 37 

Statutory regulations, § 37; § 38, p. 173; § 192, 
p. 325 

Taxation, constitutional provisions as applicable 
to, § 40 

Unpotable alcohol, taxation of, § ISl, p. 311 
Un|)Otable liquors, offenses, statutory prohibition, § 
217 

Unregistered brands, statute prohibiting importation, 
validity, § 35, n. 1 

Unregistered still, possession of as offense, § 221, n. 8 
Unsuitable persons, employment in business, regula¬ 
tion prohibiting, § 198 
Value, actions for recovery of, § 4S9 
Variance, 

Civil damage actions, § 461 
Criminal prosecutions, § 338, pp. 452-464 
Forfeiture proceedings, § 397, p. 661 
Nuisance, proceedings for abatement or injunc¬ 
tion, § 419, p. 697 

Vehicles, 

Automobiles, generally, ante 

Forfeiture, sale of seized vehicle, § 403, p. 675 

Search, seizure and forfeiture. 

Liability to, § 3S8, pp. 606-612 
Summary seizure of vehicles containing con¬ 
traband liquors, validity of statute au¬ 
thorizing, § 42 

Without warrant, legality, § 394, p. 634 
Transportation, generally, ante 
Vendor and purchaser, license or permit, protection of 
vendee, § 117 
Venue, 

Civil damage actions, § 448 
Forfeiture proceedings, § 397, p. 658 
Nuisance, abatement or injunction, proceedings 
for, § 415 

Penalty, actions to enforce, § 292 
Verdict, 

Civil damage actions, § 477 
Criminal prosecutions, § 378 
Concurrence in verdict, § 378 
Instructions to jury respecting, § 377, p. 580 
Penalties, actions to recover, § 299 
Verification, complaint or affidavit, criminal prosecu¬ 
tions, § 306, p. 406 

Petition, abatement or injunction against nui¬ 
sance, § 419, p. 697 
Pleading, 

Local option election, contest, § 87, p. 217 
Revocation or suspension of license, proceed¬ 
ings for, § 177, p. 294 

Search warrant, application for, § 393, p. 617 
Vermuth, defined, § 13, p. 145 

Vessels, search, seizure and forfeiture, liability to, § 
388, pp. 606-612 
Vested rights. 

Impairment or destruction of, validity of statute 
operating to, § 45 
License or permit, § 135 
Local option, express saving of, § 64 
Veterans’ home, sale of liquor within certain distance 
from as offense, § 262, n. 62 
Videlicet, intoxicating character of liquor as properly 
laid under, § 318, n. 60 
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Villages. Municipal corporations, generally, ante 
Vinous liquor, 

Beer distinguished from, § 13, p. 141, n. 94 
Cider as, § 13, p. 142 
Defined, § 12 

Void contracts, ratification, § 491 
Void permit, possession of liquor under, criminal lia¬ 
bility, § 222, p. 350, n, 27 

Void search warrant, invalidity of search or seizure 
under, § 394, p. 6^ 

Volstead Act. National Prohibition Act, generally, 
ante 

Volunteer fire department, license, eligibility, § 135 
Voting machines, local option election, use of, § 86 
Waiver, 

Hearing, application for license, § lol 
License or permit, notice of revocation proceed¬ 
ings, § ITT, p. 291 

Process, defects or irregularities, criminal pros¬ 
ecutions, § 306, p. 406 

Search and seizure. Immunity from unlawful 
search, § 394, p. 628 

Warehousemen, seizure of liquor in hands of, § 387 
Warehouses, removal from bonded distillery ware¬ 
house, § 489, n. 33 
Warrants, 

Criminal prosecutions, commencement by, § 306, 
p. 406 

Search, seizure and forfeiture, generally, ante 
Warranty, contract for sale of liquor, damages as 
recoverable for breach, § 498 
Wartime prohibition, § 57 
Wash, defined, § 19 

Watercraft, search, seizure and forfeiture, liability 
to, § 388, p. 608 
Whisky, 

Defined, § 13, p. 145 
Offenses, statutory prohibition, § 217 
Taxation, § 181, p. 311, n. 83 
Term liquor as including, § 8 
White mule, defined, § 13, p. 147 


Wholesalers, 

Business relations with retailers, regulations re¬ 
specting, § 197 
License or permit, § 128 
Quantity sold, regulations respecting, § 204 
Services or loans by, revocation of license for 
violation of statute prohibiting, § 175, p. 283 
Taxation, § 181, p. 310 
Wife. Husband and wife, generally, ante 
Willfulness, indictment or information, allegations as 
to, transportation of liquor, § 331, p. 427 
Wine, 

Alcoholic beverage as including, § 2 
Defined, § 13, p. 147 

Religious purposes, application to purchase un¬ 
der National Prohibition Act, § 200 
Term liquor as including, § 8 
Wine room, defined, § 15, p. 148 
Withdrawal, 

License or permit, application for, § 144 
Remonstrance to grant of license, § 150 
Witnesses, criminal prosecutions, rules governing mat¬ 
ters relating to, § 375 
Women, 

Employment in connection with sale of, §§ 39, 41, 
231 

Saloons, exclusion from, § 39 
Wood alcohol, term intoxicating liquor as including, 
§ 13, p. 140, n. 75 

Woods, search of without warrant, § 394, p. 631 
Words and phrases. See specific heads 
Worship, license or permit, restriction as to issuance 
within designated distance from place of, § 136 
n. 39 

Wort, defined, § 19 

Wrecked vehicles, forfeiture, liability to, § 388, p. 608, 
n. 29 

Writ of prohibition, revocation of license, restraining 
by, § 179 

Writing, search warrant, application for as required 
to be in writing, § 393, p. 616 
Wrongful search, damages for, § 404 
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Abandonment, 

Accounting for profits arising after, § 11, p. S41 
Defense to action based on contract, § 12, p. S52 
Impending loss, right to abandon to prerent, § 5, 
p. 829 

Inconsistent conduct operating as, § 4, p. 820 
Jury question, § 12, p. 8S2 
Sharing in profits after, § 11, p. 838 
Account stated, final accounting between parties as, 
§ 11, p. 846 
Accounting, 

Actions between parties, § 12, pp. 848, 850-853, 
855, 856, 859, SGI, 863, 865 
Duty to account, § 11, pp. 841, 842 
Losses, defrauded member as entitled to, § 
11, p. 839 

Purchase of property, member reselling for 
individual benefit, § 7, p. 832 
Rules governing, § 11, p. 842 
Strict accountability to co-adventurers, § 5, 

p. 826 

Third persons, property received or diverted by 
with notice, § 15 

Acquisition of rights of co-adventurer, third persons, 
S 5, p. 824 
Actions, 

Against parties, S 16 
Between parties, § 12, pp. 847-865 
Third persons, actions by or against, § 16 
Advances, 

See, also, Contributions, post 
Interest on, § 11, p. 843 

Judgment for, actions between parties, S 12, p. 863 
Reimbursement of, § 10 

Relation as created by advances with knowledge 
money would be used in launching enter¬ 
prise, § 2, p. 814, n. 2 

Affidavit of defense, actions between parties, § 12, p. 
855 

Affidavits, receivers, hearing for appointment, § 12, 

p. 861 

Agent Principal and agent, generally, post 
Amendment of, pleading, actions between parties, § 
12, p. 855 

Animals, agreement for purchase, management or 
sale of as creating relation, § 2, p. 815 
Answer, actions between parties, § 12, p. 855 
Antagonistic interests, purchase of property, acquisi¬ 
tion for individual benefit, § 7, p. 832 
Anticipated profits, promoters* liability for, § 11, p. 

841, n.4 
Assignment, 

Interest in venture, assignee as party to action 
for accounting, § 12, p. 854 
Share of profits, termination of joint adventure 
•by, § 4, p. 821 

Undisclosed associate, binding effect on, § 15 
Automobiles, agreement for purchase and resale as 
creating relation, § 2, p. 815, n. 8 

48 C.J.S 


Bank failure, loss of funds deposited, liability of 
member for, § 11, p. 839, n. 81 
Bonuses, payment of as expense deducted in determin¬ 
ing profits, § 11, p. 846 

Borrower and lender, relationship as joint adventure, 
§ 1, p. SOi 

Breach of contract, § 12, pp. 848, 851, 854, 864 

Delinquency in contribution as, liability for, § 6 
Building operations, agreement respecting as creating 
relation, § 2, p. 814 

Bull, agreement for purchase and use of as creating 
relation, § 2, p. 815, n. 7 
Burden of proof, 

Actions between parties, § 12, p. 857 
Actions by or against third persons, § 16 
Business enterprise, loan of money for as joint ad¬ 
venture, § 1, p. 804 
Cancellation of contract, § 12, p. 850 
Capital, contribution to, § 6 
Carrying on enterprise, § 5, p. 829 
Certainty, contract on which relation is founded, § 3, 

p. 818 

Change of situation, abandonment of adventure in 
case of, § 4, p. 821 

Co-adventurers, participants as, § 1, p. 803 
Commercial profit, joint adventure as contemplating 
enterprise for, § 1, p. 802 

Commissions, purchasing member receiving, liability 
for, § 11, p. 840 

Common enterprise for profit, joint enterprise as, § 1, 
p. 8021, n. 4 

Common property, members’ right to receive, § 11, 
p. 843 

Common purpose, § 2, p. 809 
Community interest, § 2, p. 809 
Compensation for, services rendered by member, § 9 
Allowance for on accounting, § 12, p. 864 
Complaint, 

Actions between parties, § 12, p. 854 
Actions by or against third persons, § 16 
Conditions precedent, actions between parties, § 12, 
p. 851 

Conduct of enterprise, 

Joint participation in as essential to relation, § 2, 
p. 810 

Torts committed in, liability for, § 14, p. 870 
Conduct of parties, relation founded on, § 3, p. 817 
Conduct of sale, property purchased for s^e, duties, 
§ 7, p. 835 

Consent, change in agreement of joint adventure 
without, § 5, p. 824 

Consideration, contract on which relation is founded, 
§ 3, p. 818 

Consignment, sale of goods on as joint adventure, § 1, 
p. 804 

Construction, contract on which relation is founded, 
§ 3, p. 818 

Continuing enterprise, termination of relation con¬ 
templating, § 4, p. 820 
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Continuing relationship, presumption of, § 12, p. S57 
Contracts, 

Duration of adventure fixed in, § 4, p. 820 
Mutual rights fixed by, § 5, p. S23 
Relation as founded on, § 3, pp. 816-819 
Third persons, liability on contracts with, § 14, 

p, 860 

Contributions, 

Agreement respecting as creating relation, § 2, p. 
814 

Capital, § 6 

Excess contributions, §§ 6, 10; § 11, p. 843 
Insolvency of some of co-adventurers requiring, 
§ 11, p. 839, n. 81 

Losses, enforcement of sharing in by action to 
compel contribution, § 12, p. 847 
Reimbursement for advances or expenses, § 10 
Share in profits in proportion to, presumptions as 
to, § 11, p. 838 
Conversion, 

Action at law for damages, § 12, p. 848 
Retention of money paid for joint purchase of 
property as, § 7, p. 831, n. 82 
Cooperation, duty of, § 5, p. 829 
Corporations, 

Agreement respecting organization, etc., as creat¬ 
ing relation, § 2, p. 814 

Liability of corporation organized by joint ad¬ 
venturers, § 15 

Power to enter into relation, § 3, p. 819 
Costs, 

Accounting, action for, § 12, p. 865 
Allowance of before distribution of profits, § 11, 
p. 844 

Counterclaim, accounting, pleading in action for, § 12, 
p. 856 

Creation of relation, §§ 2-4, pp. 809-823 
Jury question, § 12, p. 862 
Credit, accounting, actions for, § 12, p. 864 
Crop sharing agreement as, § 1, p. 806 
Cross-complaint, actions between parties, § 12, p. 855 
Damages, 

Breach of contract, § 12, p. 864 
Fraud, rescission of agreement for, § 7, p. 833 
Right of joint adventurers to sue, § 12, p. 848 
Death of party. 

Descent of real estate, § 7, p. 834 
Rents and profits accruing after, § 11, p. 838 
Termination of relation by, § 4, p. 822 
Debts, 

Liability of joint adventurers for, § 5, p. 824, n. 
91 

Third persons, liability for debts arising out of 
contracts with, § 14, p. 866 
Deceit Fraud, post 
Declaration, 

Actions between parties, § 12, p. 854 
‘Actions by or against third persons, % 16 
Deductions, accounting, actions for, § 12, p. 864 
De facto corporations, contracts by, liability of in¬ 
dividual inco]i)orators as joint adventurers, f 14, 

p. 868 

Default, 

Contribution, share in profits as precluded, § 11, 
p. 839 

Termination by, § 4, p. 821 
Defenses, ^ 

Actions between parties, § 12, p. 852 


Defenses—Continued, 

Actions by or against third persons, burden of 
proof, § 16 

Deficiency on foreclosure of mortgage, liability for, 
§ 14, p. 870 

Definitions, § 1, pp. 801-809 
Delinquent contributions, liability for, § 6 
Delivery of goods purchased to one joint adventurer 
as delivery to others, § 14, p. 869 
Demand, conditions precedent to action for account¬ 
ing, § 12, p. 851 

Descent and distribution, § 7, p. 834 

Direction of verdict, actions between parties, § 12, 

p. 862 

Disagreement of members, dissolution in equity on 
ground of, § 4, p. 822 
Disclosures, 

Burden of proof as to, f 12, p. 857 
Duty of making, § 5, p. 826; § 7, p. 832; § 11, 
p. 840, n. 89 

Discretion, losses suffered through want of, liability, 
§ 5, p. 829 

Discretion of court, reference, accounting suit, § 12, 

p. 861 

Dismissal, actions between parties, § 12, p, 863 
Dissolution, 

Accounting, accrual of right of action on, § 12, 
p. 851 

Debts of enterprise, application of property to 
discharge of, § 11, p. 839 
Equity, § 4, p. 822 
Inconsistent conduct, § 4, p. 820 
Rights of joint adventurers on, § 5, p. 824, n. 88 
Distinctions, § 1, pp. 801-809 
Distribution of profits. 

Agreement for as showing consent to termina¬ 
tion of r^ation, § 4, p. 820, n. 45 
Equity, compelling in, § 12, p. 850 
Diversion of joint account property, liability, § 11, 
p. 844, n. 43 

Division of profits, agreement for as essential to r^a- 
tion, § 2, p. 812, n. 88 

Division of property, relief by way of in action be¬ 
tween parties, § 12, p. 863 
Duration, § 4, pp. 819-^3 
Duties of parties, §§ 5-12, pp. 823-865 
Employer and employee, relationship as, § 1, p. 805 
Employment contract as, § 2, p. 816 
Equity, 

Accounting, § 12, pp. 850, 853, 855 
Dissolution in, § 4, p. 822 

Jurisdiction of controversies between parties, § 
12, p. 849 
Estoppel, 

Liability as joint adventurer, denial of, § 14, p. 
868 

Tentative settlement, § 11, p. 847 
Evidence, 

Actions between parties, § 12, pp. 857, 858 
Accounting, § 12, p. 859 
Actions by or against third persons, § 16 
Burden of proof, generally, ante 
Presumptions, generally, post 
Excess contributions. 

Interest on, § 11, p. 843 

Property bound for reimbursement for, § 10 

Rights acquired by, § 6 
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Excess profits taxes, deduction from earnings to ar¬ 
rive at profits, § 11, p. S4o, n. 4f> 

Excursion, agreement to accompany on as creating 
relation, § 2, p. S16 

Executive committee, syndicate, acts of in antagonism 
to purposes of syndicate as binding, § 15 
Existence of relation, ?§ 2-4, pp. S01J-S23 
Evidence, § 12, p. S57 

Presumptions, action to establish liability arising 
from, § 16 
Expenses, 

Allowance before distribution of profits, § 11, p. 
S44 

Reimbursement of, § 10 
Sharing of as necessary element, § 2, p. Sll 
Express contract, relation as requiring, § 3, p. S17 
Fairness, duty to exercise, § 5, p. S25 
Fiduciary relationship. 

Element of, § 2, p. Sll 
Parties to enterprise, § 5, p. S25 
Promoters of joint enterprise, § 5, p. 828 
Purchase of property, § 7, p. S31 
Financial panic, delinquency in contribution to capital 
excused by, § 6 
Foreclosure, 

Deficiency on, liability for, § 14, p. S70 
Protection of interest of member on, § 7, p. 832 
Forfeiture of interest, delinqency in contribution as 
resulting in, § 6 

Form of contract on which relation is founded, § 3, 
p. 817 
Fraud, 

Action at law to recover damages, § 12, p. 848 
Burden of proving, § 12, p. 857 
Evidence, § 12, p. 859 

•Laches, suit for equitable relief on ground of, 
§ 12, p. 852 

Parties to action to recover damages for, § 12, 
p. 853 

Presumption, 112, p. 857 
Promotion of enterprise, f 5, p. 828 
Purchase of property, rescission of agreement for, 
I 7, p. 832 

Secret profits, rescission of agreement on account 
of, § 11, p. 840 

Share in profits as affected by, § 11, p. 839 
Third persons, liability to, § 14, p. 871 
Violation of trust as, § 5, p. 827, n. 14 
Good faith, 

Duty to exercise, § 5, p. 824 
Purchase of property for joint enterprise, § 7, 
p. 831 

Sale of property by member in, § 7, p, 835; § 15 
Third persons dealing with joint adventurers in, 
liability in respect of, § 14, p. 867 
Gratuities, payment of as expense to be deducted in 
determining profit, § 11, p. 846 
Gross receipts, agreement for share in as creating 
relation, § 2, p. 813, n. 89 
Guaranty, § 2, p. 816 

Heirs, parties to action to recover share of deceased 
member, § 12, p. 854 
Honesty as between parties, § 5, p. 825 
Hostile interest, § 5, p. 827 

Illegality of enterprise, accounting for profits regard¬ 
less, § 11, p. 842 

Impending loss, abandonment of enteiT)rise to pre¬ 
vent, § 5, p. 829 


, Implied contract, relation founded on, § 3, p. 817 
‘ Inactive party, death of as terminating venture, § 4, 

1 p. S22 

Income taxes, deduction from earnings to arrive at 
, profits, § 11, p. 845, n. 46 
Indemnity agreement as, § 2, p. 816 
Individual account, purchase of property for, ex¬ 
clusion of associates by, § 7, p. 831 
; Individual benefit, 

j Accounting for profits arising from purchase or 

j sale for, § 11, p. 842 

Contracts by member for, liability on, § 14, p. S67 
Individual interest, 

Purchase of property for, § 7, p. 835 
Sale of as terminating relation, § 4, p. 821 
Individual liability, person liable as joint adventurer 
as personally liable, § 14, p. 866 
Insolvency, contribution on account of insolvency of 
some of co-adventurers, § 11, p. 839, n. 81 
Integrity, duty of, § 5, p. 825 
Intention, 

Relation as dependent on, § 2, p. 813 
Sharing in profits, controlling effect, § 11, p. 838 
Interest of member, 

Duty to protect, § 7, p. 832 

Expenses to protect, right to contribution for, 
§ 10 

Property purchased for joint enterprise, § 7, p. 
833 

Sale of interest of delinquent member, § 6 
Interest on advances, § 11, p. 843 
Interlocutory proceedings, § 12, p. 860 
Issues, actions between parties, § 12, p. 856 
Joinder of parties, 

Actions between members, § 12, p. 853 
Actions by joint adventurers, § 13 
Joint account, purchase of property for, duty in re¬ 
spect of, § 7, p. 831 

Joint enterprise, interchangeable use, § 1, p. 803 
Joint or several judgment, actions between parties, 
§ 12, p. 864 

Joint ownership distinguished, § 1, p. 806 
Judgment or decree, actions between parties, § 12, 
p. 863 

Jurisdiction, actions between parties, § 12, pp. 847, 
851 

Knowledge, 

Change in agreement of joint adventure without, 
effect of, § 5, p. 824 

Third person, liability to as dependent on, § 14, 
p, 866, n. 79 

Laches, 

Actions between parties, § 12, p. 852 
Assertion of claim with respect to property, mem¬ 
bers’ laches as preventing establishment of 
claim in equity, § 16 

Landlord and tenant relationship distinguished, § 1, 

p. 806 

Lands, agreement respecting purchase and develop¬ 
ment as creating relation, | 2, p. 814 
Law courts, controversies between joint adventurers, 
§ 12, p. 847 

Legal title, property purchased, equitable right to 
share as affected, § 7, p. 834 
Liabilities of parties, §§ 5^16, pp. 823-876 
Liens, liability in respect of, § 14, p. 869 
Limitation of actions, actions between parties, ap¬ 
plication of general statutes, § 12, p. 852 
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Limited partnership, joint venture as, § 1, p. SOT 
Loans, 

Liability for loan to member to complete trans¬ 
action, § 10, n. G4 

Making of as creating relationship, § 1, p. S04 
Logging operations, agreement respecting as creating 
relation, § 2, p. 814, n. 2 

Long term leases, multiple ownership in, agreement 
for sale under as creating relation, § 2, p. S14, 
n. 94 
Losses, 

B irden of proof, § 12, p. 8o7 
Equity suit to fix liability, § 12, p. 850 
Parties to actions involving, § 12, p. 853 
Sharing of, § 2, p. 811; § 11, pp. S37-S47 

Apportionment by action to compel contribu¬ 
tion, § 12, p. 847 

loyalty as between parties, § 5, p, 825 
Majority, 

Sale of property by, § 7, p. 835, n. 32 
Syndicate, acts of in contravention of agreement 
as binding on other members, § 15 
Management, joint participation in as essential to 
relation, § 2, p. 810 
Manager, 

Action as lying against to enforce liability on 
contract, § 16, n. GO 

Agent of manager of syndicate, § 5, p. 828, n. 32 
Contracts by, liability of members on, § 14, p. SU9 
Duty owed to co-adventurers, § 5, p. 826, n. 5 
Subscription moneys, use of, § 5, p. S2S 
Master and servant, relationship as, § 1, p. 805 
Merchandise, agreement for purchase and sale of as 
creating relation, § 2, p. 815 
Misconduct, acquisition of property, exclusion of mem¬ 
ber for, § 7, p. 833 

Misconduct of member, dissolution for, § 4, p. 823 
Mismanagement, expenses incurred by reason of, al¬ 
lowance of, § 11, p- 845 
Misrepresentations. Fraud, generally, ante 
Mistake of judgment, liability for losses, § 5, p. 829 
Modification of contract, third persons, liability to, § 
14, p. 868 

Money had and received, pleading fraud, § 12, p. 855 
Money judgment, actions between parties, § 12, p. SG3 
Mortgages, liability of members on, § 14, p. 869 
Motion pictures, agreement respecting as creating re¬ 
lation, § 2, p. 814, n. 2 

Multiple ownership plan, long term leases, agreement 
for sale on as creating relation, § 2, p. 814, n. 94 
Mutual agency, § 5, p. 827 
^lutual consent, termination by, § 4, p. 819 
Mutual control, right of as essential to relation, § 2, 

p. 810 

Mutual promises, consideration supporting contract 
creating relation, § 3, p. 818 
Mutual rights, duties and liabilities, §§ 5-12, pp. 823- 
865 

Nature of relationship, § 1, pp. 801-809 
Negligence, 

Conduct of business, liability for losses caused by, 
§ 5, p. 829 

Conduct of enterprise, liability of members for, § 
14, p. 870 

Losses due to, § 11, p. 844 

Night clubs, advancement of money for use in launch¬ 
ing enteiT^rise as creating relation, § 2, p. 814, 
n. 2 


Notice, 

Contracts with third persons, liability as joint 
adventurers on, § 14, p. 868 
Member of joint adventure, associates as bound 
by, § 14, p. 868 

Sale of property, associates’ right to, § 7, p. 835 
Termination of relation, § 4, p, 821 
Obstructions, liability of member obstructing business, 

§ 5, p. 829 

OlTsets, accounting, actions for, § 12, p. 864 
Operation of law, relation as arising by, § 3, p. S17 
Option, 

Expiration of as terminating relation, § 4, p. 820, 
n. 51 

-Giving of as joint enterprise, § 1, p. 804 
Ordinary expenses, deduction of in determining prof¬ 
its, § 11, p. 845 
Origin, § 1, p. 803 

Overhead expenses, individual business of doing work 
incident to enterprise, allowance of, § 11, p. S4G 
Parol agreement. 

Abandonment by, § 4, p. 820, n. 45 
Relation founded on, § 3, p. 819 
Participation in enterprise, 

Delinquent member, exclusion from, § 6 
Exclusion from, misconduct in acquiring prop¬ 
erty as warranting, § 7, p. S3S 
Particular transactions as, § 2, p. 813 
Parties to actions. 

Between members, § 12, p. 853 
By joint adventurers, § 13 

Parties to contract creating relation, competency, § 3, 
p. 819 
Partnership, 

Distinguished, § 1, p. 806 

Mutual rights and liabilities of joint adventurers 
as those of partners, § 5, p. 823 
Payment to member discharging obligation to all 
members, § 15 
Performance, 

Control of agencies used in, § 5, p. 828 
Pleading, action for breach of contract, § 12, p. 
855 

Services, duty to perform services agreed upon, 

. §S 

Personal expenses, member furnishing capital, allow¬ 
ance of in determining profits, § 11, p. 846 
Personal property, purchase with knowledge that 
property is subject of joint adventure, § 15 
Personal representative, party to action to recover 
share of deceased member, § 12, p. 854 
Personal services, 

Compensation for, member’s right to, § 9 
Performance in accordance with agreement, § 8 
Petition, 

Actions between parties, § 12, p. 854 
Actions by or against third persons, § 16 
Pleading, 

Actions between parties, § 12, p. 854 
Actions by or against third persons, § 16 
Actions to compel, § 12, p. 855 
Pledges, 

Creating joint adventure, § 2, p. 816 
Liability on, § 14, p. 869 
Pooling agreements as, § 1, p. 804 
Preference, disclosure of, duty of making, § 5, p. 826, 
n.9 
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Premature actions, actions between parties, § 12, p. 
852 

Presumptions, 

Actions between parties, § 12, p. 857 
Contracts, power of member to bind associates 
by, § 14, p. 867 

Equal interest of members in property purchased, 
§ 7, p. 834 

Existence of relation, actions to establish liability 
arising from, § 16 

Losses, sharing in, § 11, pp. 838, 839 
Principal and agent. 

Laws applicable to as applying to matters within 
scope of enterprise, § 13 

Mutual agency as between members, § 5, p. 827 
Party to joint enterprise as agent for other par¬ 
ties, § 15 

Principal and surety, relationship as joint adventure, 
§ 1. p. 804 

Priority, reimbursement for contributions, § 11, p. 843 
Proceeding with enterprise, duty to proceed, § 5, p. 

829 

Profits, 

Accounting, § 11, p. 841; § 12, p. 850 
Assignment of share in as terminating relation, 
§ 4, p. 821 

Distribution, § 12, p. 850 

Parties to action to recover share of, § 12, p. 853 
Recovery of share of, § 12, pp. 847, 849 
Set-off, pleading in action to recover share of, § 
12, p. 856 

Sharing in, § 2, p. 812; § 11, pp. 837-847 
Vested Interest in, performance of services in 
accordance with agreement as giving, § 8 
Profit-sharing agreement as, § 1, p. 803, n. 11 
Promoters, 

Good faith toward other members, duty of, § 6, p. 
828 

Secret profits, obtaining of, § 11, p. 840 
Proof, actions between parties, § 12, p. ^6 
Public policy, joint adventure against, accoimting for 
profits realized, § 11, p. 842 
Purchase money mortgage, liability on, § 14, p. 869 
Purchase of property. 

Agreement for as creating relation, § 2, p. 815 
Liability for indebtedness, § 14, p. 866, n. 79 
Mutual rights and liabilities in, § 7, pp. 831-835 
Quantum meruit, breach of contract requiring per¬ 
formance of services, right of action in, § 12, p. 
848 

Quasi-partnership, joint venture as, § 1, p. 807 
Questions of law and fact, 

Actions between parties, § 12, p. 861 
Actions by or against third persons, § 16 
Real property, purchase from holder of legal title 
with knowledge property is subject of joint ad¬ 
venture, § 15 

Reasonable skill and care, 

Duty to exercise, § 5, p. 829 
Promotion of joint adventure, failure to exer¬ 
cise, § 5, p. 828 

Rebates, purchasing member receiving, liability in 
respect of, § 11, p. 840 
Receivers, 

Dissolution of joint adventure, appointment in 
suit for, § 4, p. 823 


Receivers—Continued, 

Suits between parties, appointment in, § 12, p. 
860 

Reference, accounting proceedings between parties, § 

12, p. 861 

Refund, withdrawal from enterprise, right to, § 6 
Reimbursement, 

Advances and expenses, § 10 
Contributions, priority, § 11, p. 843 
Release, accounting, bar to action for, § 12, p. 852 
Reopening, account stated between parties, § 11, p. 
841 

Repudiation, termination of enterprise by, § 4, p. 821 
Rescission, 

Agreement, fraud, secret profits, § 7, p. 833; § 11, 
p. 841 

Defense to action based on contract, § 12, p. 852 
Revival of venture after termination, § 4, p. 821 
Rights and liabilities of parties, §§ 5-16, pp. 823-876 
Road construction, joint adventure in, § 2, p. 814, n. 3 
Sales, 

Delinquency member’s interest, § 6 
Equitable relief, § 12, p. 850 
Powers and duties of members in respect of, § 7, 
p. 835 

Profit-sharing agreements in respect of as joint 
enterprise, § 1, p. 804 

Salesmen, agreement for advancements to be deduct¬ 
ed from commissions as joint enterprise, § 1, p. 
803, n. 11 

Scope of authority, contracts by member within, lia- 
bUity on, § 14, p. 867 

Secret advantage, prohibition against, § 5, p, 827 
Secret profits, 

Prohibition against, § 11, p. 840 
Vendor granting as joint tort-feasor with mem¬ 
ber receiving, § 15 

Separate contributions as essential to relation, § 2, 
p. 810, n. 75 

Series of ventures termination of relation contemplat¬ 
ing, § 4, p. 820 
Services, 

Compensation for, member’s right to, § 9 
Performance in accordance with agreement, duty 
to perform, § 8 

Set-off and counterclaim, actions between parties, § 
12, p. 856 
Settlement, 

Accounting, bar to action for, § 12, p. 852 
Assumption of debt by one of members, action 
for recovery of, § 16 

Several liability, consent of third person to, § 14, p. 
866, n. 80 

Sharing profits and losses, § 2, p. 811; § 11, pp. 837- 
847 

Single transaction or venture, partnership for as joint 
adventure, § 1, p. 802, n. 4 

Social relations, joint adventure as arising out of, 

§ 2, p. 816 

Special combination for profit, nature as, § 1, p. 801 
Special partnership, joint venture as, § 1, p. 807 
Square dealing, duty of, § 5, p. 826 
Stallions, breeding shares in, agreement contemplat¬ 
ing selling as creating relation, § 2, p. 815, n. 7 
Statutory provisions, relationship as not based on, 
§ 1, p. 803 
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stock, 

Agreement for buying and selling as creating re¬ 
lation, § 2, p. 814 

Fraudulent conspiracy to purchase for less than 
actual value, equitable relief, § 12, p. 849, n. 
14 

Subcontract as, § 2, p. 816 

Subject matter, joint proprietary interest in as es¬ 
sential to relation, § 2, p. 810 
Subscription agreements, syndicate manager, rescis¬ 
sion by agent of, § 5, p. 828, n. 32 
Subscription moneys, restrictions as to use, § 5, p. 828 
Subsequent agreement, termination of relation by, § 
4, p. 819 

Substitute adventure, enforcement of rights against, 
§ 7, p. 833, n. 11 

Sureties, relationship of principal and surety as joint 
adventure, § 1, p. 804 
Syndicate as, § 1, p. 803 
Synonymous terms, § 1, p. 803 
Tenancy in common, 

Distinguished, § 1, p. 806 
Title to property purchased as, § 7, p. 833 
Tender, contribution, sharing in profits in case of, § 11, 
p. 839 

Tentative settlement, estoppel resulting, § 11, p. 847 
Termination of relation, § 4, pp. 819-823 
Accounting, § 11, p. 841; § 12, p. 851 
Evidence, § 12, p. 857 

Purchase of property for individual benefit after, 
§ 7, p. 832 

Recovery of money contributed on, § 6 
Third persons, liability to as affected, § 14, p. 868 
Third persons. 

Actions by or against, § 16 

Disposal of interest to, rights of party, § 5, p. 824 
Law applicable to questions arising as to, § 13 
Liabilities to, § 14, pp. 866-871 
Rights against, § 15 
Time, 

Actions between parties, § 12, p. 852 
Sale of property by holder of legal title, duty in 
respect of, § 7, p. 835 
Title, proi)erty purchased, § 7, p. 833 
Torts, 

Conduct of enterprise, liability for torts commit¬ 
ted in, § 14, p. 870 


Torts—Con tinned. 

Damages, recovery against co-adventurer, § 12, p. 
864 

Fraud, parties to action for damages for, § 12, 
p. 853 

Town site, agreement for development as creating re^ 
lation, § 2, p. 814, m 3 
Trial, 

Actions between parties, § 12, p. 861 
Actions by or against third persons, § 16 
Trust and confidence, relationship of, § 5, p. 826 
Trustees, 

Property purchased, holder of legal title as, § 7, 
p. 834 

Syndicate, parties to suit for accounting, J 12, p. 
854 

Undisclosed member, 

Assignment by member of joint adventure as 
binding on, § 15 

Liability on contract, § 14, p. 868 
Unfair advantage, prohibition against, § 5, p. 827 
Unsold proiperty, accounting, § 11, p. 843 
Unusual services, compensation for, member’s right 
to, § 9 

Valuable consideration, contract of joint adventure 
as required to be supported by, § 2^ p. 818, n. 32 
Variance, 

Actions between parties, § 12, p. 856 
Actions by or against third persons, § 16 
Vessels, agreement for purchase and management as 
creating relation, § 2, p. 814 
Vested interest. 

Performance of service in accordance with agree¬ 
ment as giving, § 8 
Property purchased, § 7, p. 833 
Voluntary agreement, relation as founded on, § 3, p. 
816 

Waiver, expenses, limitation in contract respecting 
amount, § 11, p. 846 

Winding up affairs, surviving members of joint ad¬ 
venture, § 4, p. 822 
Withdrawal, 

Liability to third persons in case of, § 14, p. 868 
Refund of amount contributed on, § 6 
Written contract, prior oral agreement as superseded 
by, § 3, p. 818 
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Accounting, 

Dividends, stockholder’s right to, § 12 
Pledgor of stock improperly sold by pledgee, § 11 
Actions, §§ 39-44, pp. 90(K905 
Adequate cause, dissolution on showing of, § 46 
Agency, members, J 16 
Amendment, articles of association, § 4 
Appointment, officers and directors, § 26 
Appraisal, stock transferred to one not elected mem¬ 
ber, § 11 

Articles of association, § 4 

Dissolution and winding up in accordance with, 5 
45' 

LiabMity of members for company obligations, 
release by, § 22 

Qualifications of officers and directors determined 
by, § 26 

Rights and liabilities of members controlled by, 
§17 

Rights and powers governed by, § 32 
Transfer of stock, § 11 
Assessments, subscription to stock, § 9 
Assignment, stock, dividends previously declared as 
included, § 12 

Associations distinguished, § 1 

Assumption of subscription to stock, liability for pay¬ 
ment, § 8 

Bequest of stock, articles respecting transfer as apply¬ 
ing to, 5 11 

Bona fide purchaser, stolen stock, § 11 
Bond.s, personal liability of stockholders, issue with 
stipulation against, § 33 

Bonus, empioyee receiving stock as, membership in 
company, f 13 

Business trust distinguished, 51 

By-laws, §§ 4, 26, 32 

Capital and stock, §§ 7-12, pp. 8§3-887 

Assignment of stock, dividends previously de¬ 
clared as included, § 12 
Contribution by members, § 1 
Division into transferable shares, § 7 
Fixed capital, § 7 

Fraud, rescission of purchase induced by, § 10 

Issuance of certificate, §§ 10,13 

Pledge of shares, §§ 11,18 

Purchase of own stock, § 32 

Subscription, § 8 

Forfeiture for nonpayment, § 9 
Liability to creditors for unpaid subscrip¬ 
tion, § 22 

Subscriber as member, § 13 
Transferability of shares, $ 1 
Transfer of shares, §§ 11,13,46 

Termination of membership by, § 14 
Certificates, 

Capital represented by, § 7 
Issuance of, §5 10,13 

Transfer and delivery as passing legal title to 
stock, $ 11 

48C.J.S 


Common capital, possession of, § 1 

Common law, difference between company at, § 1 

Common seal, right to use, § 32 

Compensation, 

Members rendering service to company, § 17 
Officers, § 28 

Consent, dissolution, § 47 
Consolidation, dissolution by, § 48 
Conspiracy, directors, receiver appointed on ground 
of, § 50 

Constitutional provisions, actions by or against, § 41 
Contracts, 

Articles of association as constituting, § 4 

Directors’ power to make, § 29 

Existence derived from, § 3 

Members’ liability on, § 22 

Officers or managei*s. authority to make, § 29 

Power to enter into, § 33 

Contribution, members, enforcement against other 
members, § 20 

Conveyances, officers and directors, power to make, 
§ 34 

Corporations, 

Actions by or against as, § 41 
Companies regarded as, § 1 
Stock, principles applying to corporations as ap¬ 
plicable to, § 7 

Creation of membership, § IS 
Creditors, 

Dissolution, rights of, § 52 
Members* personal liability as to, § 22 
Crimes, liability for, § 38 
Cumulative voting, § 26 

Damages, refusal to issue stock to purchaser, § 10 
Death of member, dissolution as resulting, § 46 
Debts, liability of stockholders for on dissolution, § 
53 

Declaration of trust, articles of association In form of, 
§4 

Default, subscription to stock, accounting to co-mem¬ 
bers, § 8 
Definitions, § 1 

Demand, membership, election to by transferee of 
stock, §11 

Directors. Officers and directors, generally, post 
Disposal of property, dissolution as resulting, § 46 
Dissolution, 

Articles of association providing for, § 45 
Consent of members, § 47 
Consolidation as resulting In, § 48 
Creditors, rights on, § 52 
Incorporation resulting in, $ 49 
Judicial decree, § 46 
Methods of, §§ 46-49 
Statutory provisions, § 45 
Stockholders, rights and liabilities on, § 53 
Transfer of shares without effecting, $ 11 
Winding up affairs, §§ 51-53 
Distinctions, i 1 
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Dividends, accounting, stockholder’s right to, § 12 

Elections, officers and directors, § 26 

Equity, 

Accounting in, members’ right, § 39 
Receiver, appointment pending proceedings in, § 
50 

Winding up affairs, parties to suit, § 46 
Estoppel, membership, denial of, §§ 13, 25 
Evidence, actions by or against, § 43 
Fiduciary relationship, officers and directors, § 30 
Fixed capital stock, § 7 
Foreign companies. 

Actions by or against, statutory provisions as ap¬ 
plying to, § 41 

Nationalization, continuance, § 6 
Forfeiture, stock, nonpayment of subscription, § 9 
Fraud, 

Dissolution on ground of, § 46 
Purchase of stock induced by, rescission, § 10 
Subscription to stock induced by, relief, § 8 
Transfer of stock, rescission for, § 11 
General manager, authority of, § 29 
Good faith, purchaser of stock in, title acquired, § 11 
Guaranty, purchaser of stock, members’ liability on, 
§ 19, n. 79 

Incorporation, termination of existence by, § 49 
Indictment, company as subject to, § 38 
Injunction, waste, pretended trustees charged with, 
§ 39 

Insolvency, dissolution in cases of, proceedings for, § 
46 

Inspection of books, member’s right, § 17 
Interest of members, § 18 

Failure to subscribe to artides as affecting right, 

§ 11 

Inter se, members, rights and remedies, § 19 
Joint and several liability, members, § 22, n. 92 
Judgment, 

Actions by or against, § 44 
Dissolution by, § 46 
Legal entity, 

Action against company as, § 41 
Status as apart from members, § 1 
Legality, § 2 
Liabilities, 

Companies, § 35 
Members, §§ 17-20 

Libel, action against association editing newspaper, 
§ 37 

Limitation of members’ liability, § 24 
Loans, stockholders, right to borrow, § 17 
Management, power of members to vest in one of 
number, § 17 
Marshaling assets, § 39 
Massachusetts trust distinguished, § 1 
Meetings, 

Members, § 15 

Subscribers to stock, binding effect of acts, § 13 
Members and stockholders, §§ 13r-25, pp. 887-894 
Accounting for dividends, right to, § 12 
Actions between members or member and compa¬ 
ny, § 39 

Agency for company, § 16 
Compensation for services rendered, § 17 
Consent to dissolution, § 47 
Contracts of company, liability on, § 22 


Members and stockholders—Continued, 

Contribution, enforcement against other niemhers, 
§20 

Creation of membership, § 13 
Default in payment on subscription, accounting, 
§ 8 

Demand for membership, transferee of stock, § 
11 

Dissolution, 

Power to institute proceedings for, § 46 
Rights and liabilities on, § 53 
Estoppel, denial of membership, § 25 
Inspection of books, § 17 
Interest in property, § 18 
Inter se, rights and remedies, § 19 
Liabilities, dissolution, § 53 
Limitation of liability, § 24 
Loans to, § 17 
Meetings, § 15 

Minority stockholders, §§ 26, 50 
Mutual rights and liabilities, §§ 17--20 
Officers and directors, duties and liabilities to, 
§ 30 

Parties to actions by or against company, § 41 
Partners, consideration as, § 1 
Personal liability, debts and obligations of com¬ 
pany, § 22 

Power to bind company, § 16 
Purchase of property from company, § 17 
Reimbursement of member compell^ to pay com¬ 
pany debt, § 20 

Rights and liabilities of, §§ 17-20 
Statutory provisions, rights and liabilities fixed 
by, §5 

Termination of membership, § 14 

Third persons, liabilities to, §§ 21-25, pp. 890-894 

Torts, liability for, § 23 

Transfer of stock, 

Membership of transferee, § 13 
One not member, appraisal, § 11 
Mining partnership distinguished, § 1 
Minority stockholders, 

Receiver, right to as against majority, § 50 
Representation on board of directors, § 26 
Mutual ditch companies distinguished, § 1 
Nationalization of foreign companies, § 6 
Nature, § 1 
Negotiable paper. 

Officers, power to give, § 29, n. 73 
Power to issue excluding individual liability of 
members, § 33 

Newspaper, libel action against association editing, § 
37 

Notice, meetings of members, § 15 
Officers and directors, §§ 26-31, pp. 894r-898 
Actions against company in name of, § 41 
Appointment, § 26 
Commencement of term, § 27 
Compensation, § 28 
Contracts, authority to make, § 29 
Control and management of company, § 29 
Conveyance of real estate by, § 34 
Duties and liabilities to members, § 30 
Election, § 26 
Execution of power, § 29 
Fiduciary relationship, § 30 
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Officers and directors—Continued, 

Fraudulent acts or omissions, liability in dam¬ 
ages, § 30 

Limitations on powers, 5 20 
Members, duties and liabilities to, § 30 
Power to bind company, § 20 
Ratification of unauthorized acts, § 20 
Resignation terminating tenure, ^ 27 
Statutory limitation on powers, § 20 
Term of office, § 27 
Third persons, liabilities to, § 31 
Torts, § 31 

Unauthorized contracts, personal liability on, § 31 
Vacancies in board of directors, filling of, § 26 
Organization, §§ 3, 4 

Outstanding stoc^ purchase of as reduction of cap¬ 
ital, § 7 
Parties, 

Actions by or against, § 41 
Dissolution, suit in equity for, § 46 
Partnership, 

Actions against company as, § 41 
Company as form of, § 1 

Payment subscription to stock, forfeiture for nonpay¬ 
ment, § 9 

Penalties, liability for, § 38 

Personal liability, members and stockholders, debts 
of company, § 22 
Personal property, 

Interest of member in property as, § 18 
Shares classified as, § 7 

Philippine Islands, sociedad anonima as possessing 
characteristics of, § 1 
Place, meetings, notice of, § 15 
Pleading, actions by or against, $ 42 
Pledges of stock, § 18 

Pledgee’s right to sell, § 11 
Powers of companies, §§ 32-34 
President actions by or against in name of, § 41 
Proceedings for organization, §§ 3, 4 
Process, service on, § 40 

Profits, accounting for, stockholder’s right on refusal 
to divide, § 12 
Property, 

Judgment against company as binding, § 44 
Power to hold or convey, § 34 
Proxies, stockholders voting by, § 26 
Public interest engaging in business affected with, § 5 
Ratification, unauthorized acts of officers, § 29 
Real property, 

Manager, power to sell, § 29, n. 71, 72 
Power to hold or convey, § 34 
Receivership, § 50 

Reduction of capital, purchase of outstanding stock 
as, § 7 

Reimbursement member compelled to pay company 
debt § 20 

Reorganization, § 54 

Repurchasing agreement certificate for shares, en¬ 
forcement § 17 

Rescission, purchase of stock, fraud warranting, § 10 
Rights and powers of companies, §§ 32-34 


Rights of members, §§ 17-20 
Service of process on, § 40 
Shares, capital represented by, § 7 
Sociedad anonima, Philippine Islands, characteristics 
of joint stock company, § 1 
Sole ownership of stock, dissolution resulting, § 46 
Special interest-bearing stock, holder of as creditor 
rather than stockholder, § 13 
Statutory provisions. 

Articles of association, § 4 
Corporations, companies regarded as, § 1 
Directors, limitation on powers, § 29 
Dissolution, § 45 

Limitation of liability of members, § 24 
Membership, election to as essential, § 13 
Minority representation on board of directors, § 
26 

Parties to actions by and against, § 41 
Receivers, § 50 
Regulation of, § 5 
Stock. Capital and stock, ante 
Stockholders. Members and stockholders, ante 
Subscription to stock. Capital and stock, ante 
Tellers, election of officers, § 26' 

Tenancy in common distinguished, § 1 
Termination, membership, § 14 
Third persons, 

Liability of members as to, §§ 21-25, pp. 890-894 
Officers and directors, liabilities to, § 31 
Time, meetings, notice of, § 15 
Torts, 

Liability of company for, § 37 
Members’ liability for, 123 
Officers, liability for, § 31 
Transfer of shares, §§ 11,13,14, 46 
Treasurer, actions by or against in name of, § 41‘ 
Treasury stock, unsold stock as, § 7, n. 62 
Trespass, liability in, § 37 
Trustees, 

Actions by or against, § 41 
Control and management of company, § 29 
Dissolution, duty in case of, § 51 
Election, § 26 

Purchase and sale of lands through, § 34 
Purchase of stock by, § 11 

Unpaid subscription for stock, liability to creditors, § 
22 

Unsold stock, disposition of, § 7 
Vacancies, board of directors, filling of, § 26 
Venue, action against, § 39 

Waste, receiver, appointment pendente lite on ground 
of, § 50 

Winding up affairs, §§ 51-53 p 

Articles of association providing for, § 45 
Withdrawal of member. 

Dissolution as resulting, § 46 
Liability for debts thereafter contracted, § 22 
Reimbursement for previously contracted debt, 
I 20 

Words and phrases, § 1 

Writing subscription by members in writing as es¬ 
sential, § 4 
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Abolition, statutory provisions, § 

Account, decree of as against cotenant, § 13 
Actions, 

Between joint tenants, § 13 
By or against joint tenants, § 18 
Adverse claim, purchase of by one joint tenant as in¬ 
uring to benefit of all, § 11 
Adverse possession. Prescription, generally, post 
Agent. Principal and agent, post 
Assignment of interest, termination by, § 4, p. 927 
Assumpsit against cotenant, § 13 
Bank accounts. 

Action to determine rights of parties to, § 18 
Creation, § 3, pp. 925, 926 
Donor’s competency, § 3, p. 925 
Equitable jurisdiction to sever and partition, § 4, 
p. 929 

Existence of joint tenancy in, § 3, p. 915 
Incompetency, adjudication as terminating joint 
tenancy, § 4, p. 930 

Intent to create joint account, § 3, p. 919 
Interest of joint tenants in, § 6 
Liquidation dividend, joint savings account, sur¬ 
vivor’s right to, § 4, p. 929, n. 1 
Passbooks, conclusiveness as showing intention 
of creating joint bank accounts, § 3, p. 920, 
n. 22 

Presumptions, § 3, p. 922 

Protection of bank, statutory provisions, f 3, p. 
924 

Public policy, § 3, p. 915, n. 58 
Signature card, conclusiveness as showing in¬ 
tention to create joint bank account, § 3, p. 920 
Statutory provisions. 

Presumptions as to joint tenancy, § 3, p. 922 
Protection of bank, § 3, p. 924 
Survivorship, § 1 

Termination of joint tenancy in, § 4, p. 929 
Unities required to create joint tenancy in, § 3, 
p. 917 

Withdrawal, 

Right of, § 3, p. 921, n. 32; § 17 
Termination by, § 4, p. 929 

Bodies politic, power to take as joint tenants, § 3, p. 

914 

Burden of proof in actions, 

Between joint tenants, § 13 
By or against joint tenants, § 18 
Capacity to take as joint tenani § 3, p. 914 
Choses in action, creation of joint tenancy in, § 3, p. 

915 

Common law estate, joint tenancy as, § 1 
Competency to create joint tenancy, § 3, p. 914 

Joint bank account, donor’s competency as essen¬ 
tial to, § 3, p. 925 

Confidential relationship, purchase by one of Joint 
tenants of interest of other, 519 

48 0.J.S. 


Consent, repairs or improvements made with, con¬ 
tribution for, § 8 

Consideration, contract as required to be based on, 

§ 3, p. 914 

Construction, acts or instruments as creating joint 
tenancy, § 3, pp. 917, 918 
Contract, 

Joint bank account, creation by, | 3, p. 926 
Joint tenants as authorized to contract with each 
other with respect to property, § 10 
Right of joint tenant to contract respecting joint 
property without consent of cotenant, § 14 
Termination by, § 4, pp. 927, 928 
Conveyances, 

Between joint tenants, § 10 
Joint property, § 17 
Termination by, § 4, p. 927 

Corporations, power to take as joint tenant, § 3, p. 
914 

Course of dealing, termination by, § 4, p. 928 

Covenant, termination by, § 4, p, 927 

Creation, § 3, pp. 914-927 

Crops, death of joint tenant, descent of, § 1, n. 10 

Death of joint tenant, 

Severance as required to take place before, § 4, 
p. 928 

Survivorship, § 1 

Defense of title, contribution for expenditures for, S 
8 

Definitions, § 1; § 4, p. 927, n. 74 
Depository agreement, survivorship, § 1 
Deposits in banks. Bank accounts, generally, ante 
Descent and distribution. 

Relation as arising by descent, § 3, p. 914 
Survivorship, § 1 
Detinue, 

Against cotenant, § 13 
Parties to action of, § 18 
Devise, 

Creation by, § 3, p. 914 
Severance of joint tenancy by, § 4, p. 928 
Disseizin, acquisition of title as against cotenant by, 
§ 12 

Distinctions, § 1 

Ejectment against third person by one joint tenant, 
§ 18 

' Enjoyment of joint property, § 7 
Equitable estates, creation in, § 3, p. 915 
Equity, 

Joint bank account, power to sever and partition, 
§ 4, p. 929 

Right of joint tenants to relief in as against co- 
tenant, § 13 

Essential elements, § 3, p. 916 
Estates subject to, S 3, p. 914 
Evidence, 

Actions between joint tenants, {13 
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Evidence—Continned, 

Actions by or against joint tenants, § 18 
Presumptions, generally, post 
Executors and administrators, exceptions to rule of 
construction against joint tenancy, $ 3, p. 919 
Existence of relation, § 3, pp. 914-927 
Expenditures, contribution from cotenant for, § S 
Express grant, § 3, p. 919 

Farm stock, survivorship in respect of, § 1, n. 10 
Forcible entry and detainer. 

Action of by one joint tenant, § IS 
Employment by one joint tenant against cotenant, 
§13 

Gift, creation by, § 3, p. 914 

Joint bank account, § 3, p. 926 
Good faith, purchase by one of joint tenants of in¬ 
terest of other, § 10 

Grantees, description as joint tenants, § 3, p. 919 
Husband and wife, exceptions to rules of construc¬ 
tion against joint tenancy, § 3, p. 919 
Improvements, contribution from cotenant for, § 8 
Incorporeal property, creation of joint tenancy in, 
§ 3, p. 915 

Individual interest, 

Lease of by joint tenant, § 15 

Mortgage, § 16 

Sale or conveyance of, § 17 

Injunction, relief as against cotenant by way of, § 13 
Insurance premiums, reimbursement for amount ex¬ 
pended for, § 8 
Intention, § 3, p. 917 
Interest of joint tenants, § 6 

Action In respect of without jointing cotenant, § 
18 

Conveyance to one of cotenants, § 10 
Lease or mortgage of, § 15 
Sale or conveyance of, § 17 
Unity of as essential, § 3, p. 916 
Intermediary, creation by conveyance through, § 3, 
p. 916 

Joinder of parties, actions affecting joint estate, § 18 
Joint disseizin, creation of estate by, § 3, p. 914 
Judgment, sale of joint tenant’s interest pursuant to 
as terminating joint tenancy, § 4, p. 928 
Leases, 

Binding effect of lease by one joint tenant, § 15 
Termination by lease of interest, § 4, p. 927 
Liabilities of joint tenants, §§ 5-18, pp. 930-939 
Liens, reimbursement for expenditures in removal of, 
§8 

Life estates, creation in, § 3, p. 915 
Marriage, female joint tenant, severance by, § 4, p. 
927, n. 74 

Mineral leases, overriding royalties under, joint ten¬ 
ancy as to, § 3, p. 914, n. 49 
Modification, statutory provisions, § 2 
Mortgages, 

Exceptions as to mortgagees of rules of construc¬ 
tion against joint tenancy, § 3, p, 919 
Holding in joint tenancy, § 3, p. 917 
Joint property, § 16 

Termination by mortgaging interest, § 4, p. 927 
Murder of joint tenant, survivorship, § 1, n. 10 
Mutual rights and liabilities of joint tenants, §§ 5-13, 
pp. 930-935 
Nature of, § 1 


Necessary repairs or expenditures, contribution from 
cotenant for, § S 

Nonjoinder of parties, actions respecting joint prop¬ 
erty, § IS 

Occupancy of property, § 7 

Oil and gas leases, overriding royalties under, joint 
tenancy as to, § 3, p. 914, n. 49 
Old age assistance, application for by joint tenant as 
terminating joint tenancy, § 4, p. 927, n. 79 
Operation of law, relation as arising by, § 3, p. 914 
Oral agreement, creation by, § 3, p. 914 
Outstanding title or interest, purchase of by one joint 
tenant, § 11 

Overriding royalties, joint tenancy as to, § 3, p. 914, n. 
49 

Parol evidence, intention to create joint tenancy, § 3, 
p. 917 

Parties, actions affecting joint estate, § 18 
Partition, termination by, § 4, p. 928 
Partnership distinguished, § 1 
Personal property, 

Assumpsit by joint tenant against cotenant, § 13 
Oral agreement, creation of joint tenancy by, § 
3, p. 914 

Single estate is owned by two or more persons as, 

§ 1 

Statutory provisions, application of statute abol¬ 
ishing or modifying joint tenancy, § 2 
Personal services, compensation from other cotenant 
for, § 8 

Pleading, actions by or against joint tenants, § 18 
Pledges, 

Joint estate, § 16 

Termination by pledging interest, § 4, p. 927 
Possession, 

Joint property, right of, § T 
Unity of as essential, § 3, p. 916 
Possessory actions, 

One joint tenant as authorized to maintain, § IS 
Right of as against cotenant, § 13 
Prescription, 

Acquisition of title as against cotenant by, § 12 
Acquisition of title by, § 17 
Preservation of property, 

Contribution from cotenant for expenditures for, 
§8 

Power of joint tenant to do things necessary for, 
§ 14 

Presumptions, 

Actions between joint tenants, § 13 
Actions by or against joint tenants, § 18 
Consideration for contract on which tenancy is 
based, § 3, p. 914 

Intention to create joint tenancy, § 3, p. 917 
Interest of joint tenants, § 6 
Joint bank account, statutory presumptions, § 3, 
p. 922 

Principal and agent, relationship as authorizing joint 
tenant to act as agent for others, § 14 
Profits. Rents and profits, generally, post 
Property, 

Conveyances of, § 17 
Mortgages, § 15 

Personal property, generally, ante 
Single estate is owned by two or more persons 
as, §1 

Subject to, § 3, p. 914 
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Questions of law and fact, actions by or against joint 
tenants, § 18 

Batification, mortgage on joint property, relation 
back, § 16 

Real propeily. Property’, generally, ante 
Reconveyance after severance, § 4, p. 929 
Reimbursement, improvements by joint tenant, § 8 
Relation back, ratification of mortgage on joint prop¬ 
erty, § 16 

Remainders, joint tenancy in, § 3, p. 915 
Rents and profits, 

Parties to action for recovery of, § 18 
Rights as to, § 9 

Repairs, contribution from cotenant for. § 8 
Replevin, parties to action of, § IS 
Retroactive statute abolishing, § 2 
Rights and liabilities of joint tenants, §§ 5-18, pp. 
930-930 

Safe deposit box, holding in joint tenancy, § 3, pp. 

915, 917, 922 
Sales, joint property, § 17 

Set-off, rents and profits received by joint tenant, 
§ 9 

Severance, § 4, pp. 927-930 
Statutory provisions, 

Abolition, § 2 

Bank accounts, § 3, pp. 922, 924 
Modification, § 2 


Survivorship. § 1 
Abolition. | 2 

Provision for as evidence of intention to oeate, $ 
3, p. 919 

Severance as terminating incident of, § 4, p. 928 
Taxes, reimbursement for amount expended for pay¬ 
ment of, § 8 

Technical feudal estate, joint tenancy as, § 1, n- 1 
Technical words, use of, § 3, p. 91S, n. 99 
Tenancy in common, 

Conversion into joint tenancy, § 3, p. 916 
Distinguished, § 1 
Termination, § 4, pp. 927-930 

Third persons, rights and liabilities of joint tenants 
as to, |§ 14-18, pp. 935-939 
Time, severance, 5 4, p. 928 
Title of joint tenants, § 6 

Unity of as essential, § 3, p. 916 
Trespass, parties to action of, § 18 
Trespass to try title by one joint tenant, § 18 
Trover, parties to action in, § 18 
Trustees, exceptions to rules of construction agalTist 
joint tenancy, § 3, p. 919 
Unities required for creation of, § 3, p. 916 
Waiver, survivorship, right of. § 1 
Waste, liability of joint tenant for, § 7 
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Abandonment 

Ground for removal, § 27, p. 976 
Office, § 24 

Compens?ation, § 35 

Term under appointment to fill vacancy, § 33 
Vacancy in office, § 31 
Abolition of office, $ 5 

Jndge pro tempore, § p. 1128 
Termination of right to receive compensation, § 
35 

Absence, 

Authority to fill vacancy, 5 32, n. 55 
Forfeiture of office for absence from state, § 28, 
n. 95 

Selection of special or substitute judge, § 101, p. 

1114, n, 48; S 101, p. 1116; § 102 
Temporary absence, 

Ground for removal, § 27, p» 976, n. 14 
Vacancy in office, § 31, n. 52 
Abuse of discretion, § 44, n. 74 
Academic interest, disqualification of judge, § 85, n. 

ao 

Acceptance, 

Another office, forfeiture of right to compensa¬ 
tion, § 35 

Resignation affecting effectiveness, § 25 
Smaller amonnt of compensation without protest, 
waiver of right, § 35 
Accounting, 

Fees, S 39 

Moneys received for services not within duties of 
office, § 39 

Accumulation of bu^ess, ground for selection of spe¬ 
cial or substitute judge, § 101, p. 1115 
Acknowledgment of right to withdraw resignation by 
suit to remove jud^ from office, J 25, n. 83 
Acquiescence in performance of duties by another, 
right to compensation, § 37 
Act of God, liability on official bond, § 67 
Actions, 

Determine right and title to office, §§ 6, 7 
Enforcement of liability of judge and sureties on 
bond, § 68 

Probate Judge on bond of predecessor, § 51 
Recovery of, 

Compensation, 

Defense that demand would exceed budg¬ 
et and appropriations, § 37 
Drawn while indebted to county for fees, 
S 34 

Fixed for purpose of destroying court, § 
36, p. 999, m 29 

Payment to be facto jndge as defense, 
§37 

Fees paid into county treasury under invalid 
statute, § 38 

Suing in official capacity, § 51 
48 0J.S. 


Actual authority to make appointment, de facto Judge. 

§ 2, p. 950 

Actual expense defined, § 36, p. 1000, n. 36 
Additional services, extra compensation, § 36, p. 998 
Address of the legislature, removal of judge, § 27, p. 
978 

Adjournment of court, 

Powers in vacation or at chambers, § 48, p. 1015, 
n. 3 

Powers of special judge, § 105, p. 1124 

Adjourn bearing beyond term of court, § 105, 
p. 1127 

Render decree after adjournment, § 105, p. 
1128 

Adjournment of term, 

Power of judge bolding court in another circuit, 
etc., § 61, p. 1028 

Special Judge appointed for, power after com¬ 
mencement of regular term, § 105, p. 1127 
Ad litem, judidal authority, § 1(^, p. 1123, n, 69 
Administration of estate, liability of judge, §§ 66, 67 
Administrative acts. 

Changing decision of predecessor, § 56, p. 1021 
Disqualification by interest, § 75 
Administrative officers, 

Not included in term “judge”, § 2, p. 947 
Trial judge as administrative as well as judi¬ 
cial oflacer, § 3, n. 59 

Administrator’s sale of real estate, selection of spe¬ 
cial judge, § 101, p. 1114 

Admiral^ proceedings, powers in chambers, § 48, p. 
1014, n. 92 

Admission to bar, qualification for office, §f 14, 15 
Advice, giving advice from bench as disqualification 
of judge, § 83, p. 1066; § 89 
Advisory opinion, power to give, § 46 
Affidavit, 

Bias or prejudice for disqualification, 

Effect, § 97, p. 1105, n. 21 
Filing too late affecting jurisdiction of judge,. 
§ 97, p. 1106 

State’s right to file, § 94, p. 1082 
Strict construction, § 94, p. 1091 
Disqualification of judge, § 94, p. 1086 
Affinity, disqualification of judge, § 84 

Removal by dissolution of affinity, § 88 

Age, 

Creation of vacancy in office, § 31; § 32, n. 54 
Eligibility for office, § 17 
Retirement, post 

. Termination of period of service, § 22 

Validity of judgments and orders, § 19, n. 86 
Agent of party, disqualification of judge by r^ation- 
ship, § 85 

Agreement, selection of special judge, § 100, n. 18; J 
101, p. HIT; § 106, n. 59 
Alderman, magistrate as including, § 2 , p. 952 
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Alimony, disqualification to act in proceeding for re¬ 
duction, § 76, n. 35 
Allowance, 

Expenses, restrictions against Increase or de¬ 
crease in compensation, § 36, p. 998 
Extra compensation, restrictions against increase 
or decrease in compensation, § 36, p. 99S 
Alteration of term of office, § 21 
Appeal, 

AflSdavit of disqualification, review of sufllciency, 
§ 94, p. 1095 

CJlerk of court to judge, hearing out of county, 
§ 60, n. 31 

De facto judge’s title to office, determination, § 7 
Disqualification, 

Determination, § 94, p. 1099 
Order of judge disqualifying himself, § 93 
Participate in review of own decision, § 83, 
p. 1068 

Jurisdiction pending appeal in another district 
after adjournment of term, § 60, n. 34 
Appeal bond, jurisdiction on disqualification to act, 
§ 97, p. 1105, n. 21 

Appearance, waiver of disqualification by appearance, 
§ 95, p. 1103, n. 93 
Appellate courts, 

Disqualification of judges to act, § 75, n. 8 
Powers of justice assigned to assist, § 105, p. 
1123, n. 76 

Application for disqualification of judge, § 94, p. 1086 
Appointment, §§ 12, 13, pp. 961-964 

Color of right under unconstitutional statute, § 2, 
p. 950 

Oonfiirmation, 

Appointment to fill vacancy, § 32 
Holding over as against unconfirmed appoint¬ 
ment, § 23, n. 73 

Tenure under appointment to fill vacancy, § 
33 

Vacancy in office on failure to confirm, § 31, 
n. 47 

Power to make as power to declare vacancy, § 

30 

Revocation of appointment as creating vacancy, § 

31 

Selection of special judge, § 101, p. 1115 
Special or substitute judges, § 101, pp. 1113-1121 
Inability to act, § 102 
Statutory provisions, § 4 

Successive appointments of special or substitute 
judges, § 102 

Appraiser, disqualification of judge who acted as ap¬ 
praiser, § 83, p. 1070, n. 79 
Appropriation, 

Failure to compel appropriation for salary as af¬ 
fecting right to, § 35 
Necessity for payment of salary, § 37 
Reduction of salary by appropriation bill, § 36, 
p. 996, n. 75 

Armed forces. Military service, generally, post 
Arraignment and plea of not guilty, time for motion 
for disqualification of judge, § 94, p. 1085 
Assault with intent to kill, ground for removal, f 27, 
p. 977, n. 43 

Assessment of benefits for improvements, right to 
raise question of disqualification, § 76, n, 15 

48C.J.S.—76 


Assignment, 

Judge from another district to fill vacancy, | 32, 
n. 62 

Perform duties in other courts, § 58 
Assistant attorney, disqualification of judge because 
of relation to assistant, § 86, n. 39 
Assistant county solid tors, affidavit of prejudice of 
judge, § 94, p. 1088, n. 10 
Assistants, 

“Judge” as including, § 2, p. 947 
Power to appoint, § 46 
Associate judge or justice, 

Definition, § 2, p. 947 
Powers, § 53 

Associate justice of supreme court, 

Election to fill vacancy, § 32, n. 83 
Jurisdiction to determine validity of appointment, 
§ 6, n. 24 

Voluntary or compulsory retirement of chief jus¬ 
tice to service as, § 22 
Association, disqualification of judge, 
aiembership in, § 80, p. 1050 
Relationship to officers, § 85 
Assumption of duties by another, statute abolishing 
office may provide for, § 5, n. 3 
At term, jurisdiction of judge limited to county, § 60, 
n. 34 

Attachment of salary, restrictions against increase 
or decrease in salary, § 36, p. 998 
Attestation, 

Application for disqualification of judge, § 94, 
p. 1089 

Bond, irregularities affecting validity, § 19 
Attorney, 

Acting as in case pending before judge, § 9 
Appointment, 

Pile impeachment proceedings, judicial func¬ 
tion, § 42 

Recount of ballots, ministerial function, § 42 
Special judge, duty to serve, § 105, p. 1124 
Consultation in case, selection as special or sub¬ 
stitute judge, § 100 

Counsel of record, affidavit of prejudice against 
judge, § 94, p. 1087, a 96 
Disqualification to act as judge, § 83, p. 1067 
Acting as counsel, etc., § S3, pp, 1064r-l()70 
Void or voidable acts, § 97, p. 1110 
Application or affidavit, § 94, p. 1092 
Business relations, etc., § 82, p. 1062 
Familiarity with services, § 82, p. 1061, n. 42 
Relationship, § 86 

Remarks as to standing of counsel, § 82, p. 
1060, n. 27 

Special or substitute judge, § lOO 
Waiver, § 95, p, 1101 
Qualification to act as judge, §§ 14, 15 
Removal for employment to evade law, § 27, p. 
976, n. 21 

Selection as special judge, § 99; § 101, p. 1114; 
§ 105, p. 1124 

Vacancy in office by acting as attorney, § 31 
Withdrawal of appearance, disqualification of 
judge by relationship, § 86 

Attorney general, institution of proceeding for re¬ 
moval, § 27, p. 979 

Attorneys’ fees, allowance in vacation or at chambers, 
§ 48, p, 1015, , n. 3 
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Authority. Powers and duties, generally, post 

Bail, 

Censure for denial of bail, § 20, n. SS . * 

Criminal responsibility for failure to require, ^ 
71, n. m 

Granting as judicial function, § 42 
Indictment for requiring excessive bail, § 

Bias or prejudice disqualifying judge, § S2, p. 

lOiiO, n. 20 . 

ETect of disqualification of judge, § 07, p. 1106, 
n. 2t5 

Referee, restrictions against change in compen¬ 
sation during term, § 30, p. 001, n, S4 
Removal for taking bankrupt acts, § 27, p. U7i, 
n. 40 

Banks, 

Acts in vacation in connection with liquidation, 
§ 4S, p. 1015 

Disqua.itication by interest or dealings with, § 
bO, p. 1050 

Bar association. 

Disqualification to act by membership in, § 80, 
p. 1050 

Election of special judges by members of, § 101, 
p. 1119 

Bias or prejudice. Disqualification, post, this head 

Bill of exceptions, 

Right of judge to settle after disqualification, § 
97, p. 1105, n. 21 

Selection of special judge to pass on, § 101, p. 
1115 

Blood relationship, disqualification of judge, § 84 

Bonds, 

Act of taking bond as ministerial function, § 42 
Actions, 

Enforce liability, § 68 
Failure to take proper bond, § 68 
Probate judge on bond of predecessor, § 51 
Costs In application for disqualification of judge, 
§ 04, p. 1100 

Damages for taking no or insufiicient bond, § 69 
Disqualification of judge related to sureties on 
bond, § 85, n. G 

Disqualification of surety becoming judge, § 80, 
p. 1056 

Liability on, § 67, pp. 1033-1036 
Parties to action to enforce liability of judge, § 
68 

Pleading in action. 

Enforce liability, § 68 
Failure to take proper bond, § 68 
Qualification, § 19 

Remedy of surety against principal, § 67 
Special or substitute judges, § 100 
Taking insufiicient bond, liability of judge, § 65 
Vacancy in oflBce by irregularities in recording, 
§ 31 

Borough recorder, abolition of office by resolution, § 5, 
n. 4 

Borrowing money, ground for removal, § 27, p. 977, 
n. 40; § 27, p. 978, n. 53 

Branch court, power of special or substitute judge 
to preside, § 105, p. 1125 

Briefs, name on brief by attorney becoming acting 
judge, § 9, n. 53 

Burden of proof. Evidence, generally, post 


Burgess of a borough, magistrate as including, § 2. 
p. 952 

Business relations, disqualification of judge, § 82, p. 
1062 

Carrying on business or occupation, 

Evidence in proceeding for removal, § 27, p. 9S0, 
n. 91 

Ground for removal, § 27, p, 976 
Prohibition, § S 
Censure, § 26 

Census, condition precedent to creation of office, § 4, 
n. So 

Certificate, 

Age affecting validity of judgments and orders, 

§ 19, n. 86 

Disqualification or qualification, § 94, p. 1100 
Good faith to accompany affidavit of bias or 
prejudice, § 94, p. 1087 

Certification of disqualification by regular judge for 
appointment of special judge, § 101, p. 1118 
Certified copies of records, accounting for fees for 
furnishing, § 39, n. 13 
Certiorari, 

Powers in vacation or at chambers, § 48, p. 1015 
Review removal, § 27, p. 980 
Challenge, objection to disqualification of judge, § 94, 
p. 1087 

Chambers. Vacation or at chambers, post 
Chancellors, 

Application of title, § 1 

Appointment of vice chacellors, § 12, n. 87 

Defined, § 2, p. 947 

Discretion, § 44, n. 69 

Interchange with circuit judge, § 58, n. 11 
Change in boundaries of county, forfeiture of office 
because of residence, § 28 
Change in judicial district, 

Creation of vacancy in office, $ 31 
Jurisdiction, § 61, p. 1027 
Change of judge, disqualification to act, § 73 

Prejudice In proceeding to punish for construc¬ 
tive contempt, § 82^ p. 1064 
Change of terms of judicial officers, § 21 
Change of venue, 

Application for change of judge as application 
for change of venue, § 92 

Disqualification to hear motion by judge order¬ 
ing change, § 83, p. 1070, n. 69 
Jurisdiction after disqualification of judge, § 97, 
p. 1105, n. 21 

Powers of special or substitute judge, § 105, p. 
1124 

Waiver of disqualification by application for mo¬ 
tion, S 95, p. 1103, n. 88 

Checks, removal for issuance of worthless checks, 8 
27, p. 977, n. 46 
Chief justice, 

Defined, § 2, p. 947 

Determinaton of disqualification of judge, § 94, 
p. 1097 

Selection by justices where constitution requires 
election by people, § 12 

Voluntary or compulsory retirement to service as 
associate justice, § 22 

Church, disqualification of judge by membership in, 
§ 80, p. 1050; § 80, p. 1055, n. 62 
Circuit court oWnissioner, fiUii^ vacancy in office, 
§ 32, n. 54 
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Circuit judge, 

Abandonment of office by entering armed forces, 

§ 24, n. 76 

Additional compensation, restrictions, § 36, p. 998, 
n. 9 

Additional judges, salary, § 36, p. 992 n. 45, 47 
Additional salary while member of legislature, § 
36, p. 992, n. 45 

Appointment by succeeding governor, § 12, n. 95 
Compensation, reduction by appropriation bill, § 
36, p. 996, n. 75 
Counsel, authority to act as, § 9 
Defined, § 2, p. 947 
Disqualification, 

Adjudication of disqualification by judge of 
another circuit, § 94, p. 1095 
Conducting grand jury investigation, § S3, p. 
1069, n. CS 

Right to raise question, § 76 
Holding over as against unconfirmed appoint¬ 
ment, § 23, n. 73 

Interchange with chancellor, § 58, n. 11 
Jurisdiction, 

Judge of another circuit, § 61, p. 1025, n. 41 
Proceeding for removal, § 27, p. 978, n. 59 
Option law as to compensation, § 36, p. 992, n. 49 
. Order reciting disqualification in specific cases, 
power of circuit judge to try specific eases, 
§ 105, p. 1127, n. 32 

Power of legislature to confer judicial powers, § 
40, n, 25 
Removal, 

Abolition or change of circuit, § 27, p. 975, 
n. 7 

Malfeasance and misfeasance, § 27, p. 976, n. 
19 

Circuits, jurisdiction as judge of another circuit, § 61, 
pp. 1025-1029 

Citizenship, eligibility and qualification, § 18 
Cities, 

Abolition of office created under authority of con¬ 
stitution, § 5 

Inferior judges, election by entire city, § 13, n. 17 
Number of judges dependent on size of city, § 4, 
n. 86 

City council, abolition by commission of office created 
by council, § 5 
City judges. 

See, also. Municipal judges, post 
Censure for denial of bail, § 26, n. 88 
Defined, § 2, p. 947 

Evidence in proceeding for removal, § 27, p. 980, 
n. 86 

Magistrate as including, § 2, p. 952 
Payment of salary, § 37 
Removal, § 27, p. 979, n. 68 

Pleasure of appointing power, § 27, p. 975, n. 
11 

Poor taste in use of words, § 27, p. 978, n. 52 
Civil liabilities, §§ 62-70, pp. 1029-1038 
Clerical errors, changing by successor, § 56, p. 1021 
Clerk, liability on bond for acts of clerk, § 67, n. 70 
Clerk hire. 

Allowance for. 

Increase in compensation, § 36, p. 998 
Violation of restrictions against increase or 
decrease of salary, § 36, p. 1000 


Clerk hire—Continued, 

Extra compensation to judge acting as own derk, 

§ 36, p. 1000, n. 41 

Offset in action to recover difference between fees 
collected and salary paid, § 38, n. 88 
Clerk of court, 

Designation of substitute judge, § 101, p. 1120 
Supreme court, nomination as special judge, § 101, 

p. 1118 

Collateral attack. 

Acts of de facto, special or substitute judge, § 
107 

Acts of disqualified judge, § 97, p. 1109 
Federal court’s jurisdiction in action against 
members for libel and conspiracy, f 63, p. 
1030, n. 17 

Judgment of special judge under color of office, 

§ 105, p. 1126 
Order, 

Denying motion for change of judge, § 94. p. 
1100 

Recusation, § 93 

Vacation or in chambers acts, § 48, p. 1014 
Collateral proceedings. 

Presumption of authority of special judge, § 106 
Right to hold office by de facto judge, § 7 
Collection of fees, § 39 

Color of office, liability for acts on official bond, § 67 
Color of title, de facto judge, § 2, p. 950 
Commencement of term of office, § 22 

Extension by legislature of provisional term, § 33 
Removal for offenses committed prior to teim of 
office, § 27, p. 978 

Commerce court, repeal of act creating office, § 4, 
n. 94 

Commission authorized by legislature to appoint in¬ 
ferior judge, method, § 13 
Commission form of government, 

Abolition by commission of office created by coun¬ 
cil, § 5 

Delegation of power by legislature to select police 
judge, § 21 

Commissioner of appeals, "judge” as not including, 

§ 2, p. 947 
Commissions, § 38 

Enlargement of term of office, § 21 
Law and not commission as determining term of 
office, § 22, n. 36 

Payment of compensation to person receiving 
commission, § 37 
Qualification, § 19 

Special or substitute judges, generally, post, this 
head 

Commitment to and confinement in state hospital, 
compensation, § 35 
Committing magistrate, 

Disqualification in preliminary examination, § 76 
Ex officio powers of judge, § 43 
Common pleas judges. 

Commencement of terms of office, § 22, n. 32 
Common pleas court as synonymous, § 41, n. 33 
Defined, § 2, p. 947 

Jurisdiction of proceeding for removal, § 27, p. 
978, n. 59 

Removal for taking bankrupt acts, § 27, p. 977, 
n. 40 

Rig^t to name on ballot at election held after 
repeal of law creating office, § 12, n. 8 
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Compensation, §§ 34-39, pp. 9SS-1005 
Abolition of oflBce, § 35 

Fixing low salary, § 5, n. 98 
Accounting for, 

Fees in excess of compensation, § 39 
Moneys received for services not within du¬ 
ties of office, § 39 

Allowance of clerk hire, etc., restrictions against 
increase or decrease, § 36, p. 1000 
Amount, § 3G, pp. 991-1001 
Appropriation for, necessity, § 37 
Attachment or garnishment, restrictions against 
increase or decrease in salary, § 36, p. 99S 
Automatic increase or decrease, § 36, p. 997 
Change during term, § 36, p. 993 
Character of compensation, § 36, p. 997 
Charge for negligence in collecting fees, § 39 
Commissions, § 3S 

Compulsory indebtedness of county, § 37 
Contingent compensation of attorney, disqualifi¬ 
cation of judge by relationship to attorney, 
§ S6 

Deduction for neglect of duties, f 35 
De facto judge, § 37 
Delegation of power, § 36, p. 993 
Dependence on performance of duties, § 35 
Deputies and assistants, § 46 
Disqualification to act as judge, § SO, p. 1054 
Drawing of salary while indebted to county for 
fees, § 34 

Extra compensation, § 36, p. 998; § 37 

Restrictions against increase or decrease, § 
36, p. lOOO 
Fees, § 38 

Fixing by reference to salary of another judge, 
§ 36, p. 997 
Forfeiture, § 35 
Fund liable for, § 37 
Garnishment, § 10 
Holding over, f 35 

Income tax, restrictions against decrease in sal¬ 
ary, § 36, p. 998 
Increase or decrease. 

Automatic increase or decrease, § 36, p. 997 
Constitutional provision against, § 36, p, 995, 
n. 67 

Delegation of power to sustain, § 36, p. 993, 
n. 55 

During term, § 36, p. 993 
Power as including power to decrease, § 36, 
p. 994 

Restrictions, | 36, p, 997 
Indictment for extortion, § 71 
Interest on unpaid installments, § 36, p. 999, n. 30 
Payment, | 37 

In part in fees, § 38 
Pension, generally, post 
Persons liable for, § 37 
Persons to whom payable, § 37 
Power to fix, § 36, p. 991 
Restrictions against change, § 36, p. 995 
Retirement because of age, § 35 
Right to, § 35 

Salary as synonymous, § 36, p. 995, n. 67 
Special or substitute judges, 1103 
Suspension, § 35 


Compensation—Continued, 

Time when increase becomes effective, § 36, p. 
994, n. 60 

Uniformity requirements, § 34 

Vacancy in office, election or appointment to fill. 

I 36, p. 997 
Waiver, § 35 

Complaining witness, disqualification of judge by re¬ 
lationship, § 87 
Complaint, 

Enforce liability of judge, § 68 
Removal proceedings, § 27, p. 979 
Compromise, disqualification of judge by advising 
compromise, § 89 
Compulsory retirement. 

Filling vacancy, § 32, n. 54 
Tenure of office, § 22 
Vacancy in office on reaching age, § 31 
Conclusiveness of determination as to disqualification, 
§ 04, p. 1098 

Condemnation proceedings, disqualification of judg3 
by interest, § 80, p. 1051 

Conduct in performance of duty, disqualification of 
judge, § 89 
Conflict of laws, 

Payment of salary, § 37 
Removal, § 27, p. 976 
Selection of police judge, § 13 
Consent, 

Judicial authority not conferred by consent, § 98 
Parties, 

Confer power on judge to transact business 
in vacation, § 48, p. 1012 
Jurisdiction after expiration of term of of¬ 
fice, § 47 

Proceedings by successor judge, § 56, p. 1021 
Selection of special judge, § 101, pp. 1115, 
1118 

Substitute judge, appointment of, § 101, p. 1121, 
n. 42 

Waiver of disqualification of judge, § 96 
Conservator of the i)eace, judge as, § 50 
Consolidation of cases, jurisdiction of special judge, 
1105, p. 1125 

Conspiracy to damage party adjudged in contempt, 
liability of judge, § 63, p. 1030, n. 17 
Constitutional and statutory provisions, 

Abolition by legislature of office created by con¬ 
stitution, § 5 

Affidavit for disqualification of judge, § 94, p. 
1089 

Age, eligibility for office, § 17 
Alteration of term of office, § 21 
Application of laws conferring powers to be ex¬ 
ercised in vacation, § 48, p. 1012 
Bias or prejudice as ground for disqualification, 
§ 82, p. 1057 

Carrying on business by judge, prohibition, § 8 
Change in compensation during term, § 36, pp. 
994, 996 

Change of judge, power, § 73 
Change of term of office, § 21 
Citizenship, qualifications requirement, § 18 
Clerks of court prohibited from practicing law, 
application to judges, § 9 

Color of right, election or appointment imder un¬ 
constitutional statute, § 2, p, 950 
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CJonstitutional and statutory provisions—Continued, 
Commencement and duration of term, § 22 
Compensation, § 34; § 36, pp. 992, 1000 

Imposition of liability for compenaation, § 37 
Special judges, authority to provide for, § 
103 

Compulsory retirement, tenure of office, § 22 
Conclusiveness of affidavit of disqualification, | 
94, p. 1095 

Consent of parties to exercise of powers by judge 
jn vacation, § 48, p. 1012 
Creation of office, § 4 

Delegation of power to fix compensation, § 36, p. 
993 

Disqualification to act, §§ 9, 73 
Grounds, § 77 
Interest, § 80, p. 1053 

Power to determine method of questioning, 
§ 92 

Relationship, § 84 
Extra compensation, § 36, p. 1000 
Forfeiture of office for failure to comply, § 28 
Holding court in another district, construction of 
provision, § 61, p. 1027 

Holding over until successor has qualified, § 23 
Income tax on compensation of federal judges, 
§ 36, p. 999 

Increase of constitutional qualifications by leg¬ 
islature, §§ 14, 16 
Inferior judges, selection, § 13 
Learned in the law, qualification, § 15 
Liberal construction, 

Bias or prejudice as disqualification, § 82, p. 
1058 

Conferring additional powers, § 40, n. 20 
Disqualifying statutes, § 73 
Holding court in another district, § 61, p. 
1027 

Selection of special judges, § 99 
Signature of orders left unsigned by prede¬ 
cessor, § 56, p. 1021 

Mandatory provisions, cliange of compensation 
during term, § 36, p. 995 
Nature of office, § 3 

New constitution, adoption as abolishing office, 
§ 5 

Oath, qualification, § 19 

Partial invalidity of statute creating office, § 4 
Powers of judges prescribed by legislature, § 40 
Practicing attorney. 

Eligible requirement, § 16 
Restrictions during term of office, § 9 
Qualification, § 14 

Removal proceedings, § 27, pp. 975, 978 
Repeal of statute. 

Creating office, holding over, § 23, n. 65 
Selection of special judges, § 99 
Residence, qualifications requirement, § 18 
Resignation, termination of powers and duties, § 
25 

^Selection, § 12; § 101, p. 1115 
Special or substitute judges, § 99 
Authority, § 105, p. 1123 
Power to provide for selection, § 101, p. 1115 
State officers, judges as, § 3 
Strict construction. 

Fees, § 38 


Constitutional and statutory provisions—Continued, 
Strict construction—Continued, 

Filling vacancies, § 32, n. 64 
Removal proceedings, § 27, p. 975 
Selection of special judges, § 99 
Tenure on filling vacancy, § 33 
Term of office, power to fix or alter term for of¬ 
fice created by constitution, § 21 
Territorial jurisdiction of judge, power to fix, § 

61, p. 1026 

Time, 

Commencement of term, § 22 
Selection, § 12 
Vacancy in office, 

Declaration, § 30 
Filling, § 32 
Constructive contempt. 

Determination of disqualification of judge, § 94, 
p. 1098, n. 26 

Disqualification of judge, § 76, n. 27 
Bias or prejudice, § 82, p. 1064 
Consul, magistrate as including, § 2, p. 952 
Contempt, 

Disqualification to act, § 76; § 93, n. 4; § 97, p. 
1107 

Bias or prejudice, § 82, p. 1063 
Determination, § 94, p. 1^8, n. 26 
Jurisdiction after disqualification, § 97, p. 

1105, n. 21 
Relationship, § 84 

Liability on imprisonment of one refusing to pay 
fine, § 67 

Powers of visiting judge after return to own dis¬ 
trict, § 61, p. 1029, n. 12 

Contest, 

Creation of vacancy in office, § 31 
Holding over by one running for reelection, § 23, 
n. 60 

Payment of compensation, § 37 
Suspension of power of governor to issue com¬ 
mission, § 19 

Contingent fees of attorney, disqualification of judge 
by relationship to attorney, § 83 
Continuance, disqualification of judge. 

Bias or prejudice, § 82, p. 1063, n. 62 
Waiver by application for continuance, S P* 
1103, n. 87 

Continuity of irregular acts as ground for removal, 
§ 27, p. 977 

Control over court proceedings, § 49 
Conversion, liability, 

Interest on money converted, § 67 
Official bond, § 67 
Conviction of crime, 

Forfeiture of office, § 23 
Ground for removal, § 27, p. 976 
Vacancy in office, § 31 

Cooperative association, disqualification to act by 
membership in, § 80, p. 1050 
Coordinate judges, powers, § 54 

Corporate officer, disqualification of judge by rela- 
tion^ip, § 85 

Corporations, disqualification of judge by relationship 
to attorney, § 86, n. 50 

Correction of clerical errors of predecessor, § 56, p. 
1021 
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Corrupt acts, 

Civil liability, § 63, p. lOSl 

Administration of estate, § 66 
Inferior judge, § 63, p. 1032 
Criminal responsibility, § 71 

Conviction as ground for removal, § 27, p. 
076 

Indictment, § 71 
Removal for, § 27, pp. 976, 977 

Evidence in proceeding for removal, $ 27, p. 
980, n. 91 

Costs, 

Disqualification of judge. 

Affidavit, § 94, p. 1100 

Relationship to party interested in costs, § 
86, n. 51 

Liability of judge because of erroneous rulings, 
§ 63, p. 1030 

Proceedings for removal, § 27, p. 97S, n. 59 
Council, removal of judge, § 27, p. 979 
Counsel. Attorney, generally, ante 
Counter-affidavits as to disqualification of judge, I 
94, p. 1096 
Counties, 

Abolition of office created under authority of con¬ 
stitution, § 5 

Jurisdiction as judge of another county, § 61, 
pp. 1025-1029 

County and probate judge, right of defeated candidate 
to bring proceeding for removal, § 27, p. 979, n. 
78 

County commissioners, 

Judge” as not including commissioner, § 2, p. 
947 

Order for auditing claims in vacation or in cham¬ 
bers, § 48, p. 1015, n. 3 

County criminal court judge, payment of fees in lieu 
of salary, § 38, n. 88 
County judge, 

Accounting for fees not pertaining to office of 
judge, § 39 

Appointment of temporary judge pending elec¬ 
tion contest, § 101, p. 1118, n. 8 
Compensation, 

Acting county judge, § 103, n. 66 
Combining salaries of two judicial offices, § 
36, p. 992, n. 52 
Payment, § 37 

Power to fix, § 36, p. 992, n. 49; § 36, p. 993, 
n. 52 

Recovery of salary where fixed for purpose of 
destroying court, § 36, p. 999, n. 29 
De facto judge, erroneous suspension of incum¬ 
bent, § 2, p. 950, n. 88 
Defined, § 2, p. 947 
Election, 

County commissioners, § 13, n. IS 
Void election creating vacancy in office, § 31, 
n. 47 

False entry as ground for removal, § 27, p. 977, 
n. 40 

Holding over by re-elected judge prior to qualifi¬ 
cation, § 23, n. 58 
“Judge” as including, § 2, p. 947 
Power of successor judges | 56, p. 1019, n. 57 


County judge—Continued, 

Probate judges as ex officio judges of county 
courts though not learned in the law, § 15, 
n. 46 

Pro tem, powers, § 105, p. 1124, n. 81 
Restriction on practice of law% § 0, n. 53, 57 
Road commissioner, interest disqualifying him to 
act, § SO, p. 1049, n. 87 

Special judge, authority out of court, § 105, p. 
1129, n. 54 

Vacancy in office on failure to confirm appoint¬ 
ment, § 31, n. 47 

Court of claims judges, restrictions against change 
in compensation during term, § 36, p. 996, n. 85 
Court of customs and patent appeals judges, restric¬ 
tions against change in compensation during 
term, § 36, p. 996, n. 85 

Courtrooms, allow'ance of expenses in providing, ex¬ 
tra compensation, § 36, p. 1000, n, 38 
Creation of office, § 4 

Abolition in manner in which created, § 5 
Creating vacancy by creating new office, §§ 31, 33 
Illegality, injunction against functioning as judge, 
§ 6 

Legislative declaration of vacancy in oflSce cre¬ 
ated by constitution, § 30 

Restrictions against change in compensation on 
appointment to fill newly created office, § 36, 
p. 997 

Temporary appointment on creating new office, § 
32 

Credibility of party or witness, disqualification by 
opinion of judge, § 89 

Creditor, disqualification of probate judge by inter¬ 
est, § 80, p. 1055 
Criminal proceedings, 

Bias or prejudice as ground for disqualification, 
§ 82, p. 1057 

Denial of motion for recusation, procedure, § 94, 
p. 1099. n. 38 

Disqualification of judge, § 97, p. 1107 

Acting as counsel or other participation, § 83, 
p. 1067 

Former attorney general to act as judge, § 
83, p, 1067 

Objection by state, § 94, p. 1082 

Personal knowledge of facts, § 82, p. 1061 

Relationship, §§ 84, 87 

Waiver, § 95, p. 1101, n. 60, 64; § 96, n. 98 
Holding court in another district, § 61, p. 1027 
Motion for recusation, determination of disquali¬ 
fication, § 94, p. 1098, n. 26 
Right to raise question of disqualification, § 76 
Criminal responsibility, § 71 
Criticism, disqualification by judge, | 89 
Customs court judges, restrictions against change in 
compensation during term, § 36, p. 996, n. 85 
Damages, liability of judge, § 69 

Action to enforce liability of judge, § 68 
Exceeding jurisdiction by judge, § 63, p. 1031 
Ministerial acts, § 66 
Taking insufficient bond, § 65 
Death, 

Creation of vacancy in office, § 31 
Destruction of authority of special judge, § 105, 
p. 1125 
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Death—Continued, 

Disqualification of judge, removal of disqualifica¬ 
tion by dissolution of affinity, § R8 
Election to fill vacancy, validity, § 32, n. 83 
Killing vacancy, § 32 

Holding over after qualification of successor, § 23 
LinF’iIty of estate for misappropriated funds, § 
66 

Nominee before election, time to elect successor, 
§ 12, n. 85 

Power of successor to render judgment on memo¬ 
randum opinion, § 56, p. 1019. n. 60 
Reopening case by successor, § 56, p. 1022, n. 6 
Selection of .special judge, § 101, p. 1115 
Temporary appointment to fill vacancy. § 32, n. 64 
Vacancy in office on death before qualification, § 
31, n. 47 

Debts. Indebtedness, generally, post 
Declaratory judgment proceeding, right to raise ques¬ 
tion of di.squalification, § 76, n. 21 
De facto judges. 

Binding character of ofiicial acts, § 7 
Compensation, § 37 
Payment to. § 37 
Defined, § 2, p. 949 

Failure to approve bond of judge, § 19 
Necessity of existence of court, § 4 
Residence requirement not complied with, § 27, 
p. 976, n. 24 
Right to hold office, § 7 
Special or substitute judges, § 107 
Failing to give bond, § 100 
Vacancy existing though de facto officer occupies 
office, § 29 
Validity of acts, § 52 
Defects in proceedings, duties, § 46 
Definitions, § 2, pp. 946-953 

Actual expense, § 36, p. 1000, n. 36 

Associate jurlge or justice, § 2, p. 947 

Chancellor, § 2, p. 947 

Chief judge, § 2, p. 947 

Chief justice, § 2, p. 947 

Circuit judge, § 2, p. 947 

City judge, § 2, p, 947 

Common pleas judge, § 2, p. 947 

County judge, § 2, p, 947 

District judge, § 2, p. 947 

Fix, § 36, p. 992, n. 52 

Judge, § 2, p. 946 

Judge ad hoc, § 2. p. 948 

Judge ad quem, § 2, p. 948 

Judge a quo, § 2, p. 948 

Judge at chambers, § 2, p. 949, n. 73 

Judge de facto, § 2, p. 949 

Judge de jure, § 2, p. 949 

Judge of court of record, § 2, p. 948 

Judge pro hac vice, § 2, p. 948 

Judge pro tempore, § 2, p. 948 

Justice, § 2, p. 950 

Justices of the quorum, f 2, p. 951 

Lay judge, § 2, p. 948 

Law, § 32, n. 54 

Law judge, § 2, p. 948 

Magistracy, § 2, p. 952 

Magistrate, § 2, p. 951 

Ordinary, § 2, p. 952 

Parties litigant, § 101, p. 1118, n. 97 


Definitions—Continued, 

Police justice, § 2, p, 951 
Police magistrate, § 2, p. 952 
President judge, § 2, p. 947 
Presiding judge, § 2, p. 948 
Presiding magistrate. § 2, p. 952 
Probate fee, § 38, n. SS 
Probate judge. § 2, p. 948 
Puisne judge, § 2, p. 948 
Qualified, § 23, n, 58 
Quoad hoc judge, § 2, p. 948 
Recorder, § 2. p. 952 
Senior judge. § 2. p. 948 
Side judge, § 2, p. 948 
Sit or act, § S3, p. 1068, n. 55 
Special judge, § 2, p. 949 
Substitute judge, § 2, p. 949 
Supernumerary judge, § 2, p. 949 
Surrogate, § 2, p. 953 
Tenure, § 20 
Term, § 20 

Trial judge, § 2, p. 949 
United States judge, § 2, p. 949 
Vacancy, § 29 
De jure, judge. 

Appointment, 

De facto commissioner, § 32, n. 79 
Fill vacancy, § 55 

De facto judge as de jure as to all parties except 
the state, § 7 
Defined, § 2, p. 949 
Holding over, § 23 

Invalidity of statute attempting to abolish office, 
§5 

Necessity of existence of court, § 4 
Delay, 

Piling of bond, validity, § 19 

Presenting affidavit for disqualification in time, 

§ 94, p. 1094, n. 83 
Delegation of powers, § 45 

Fix compensation, § 36, p. 993 
Select judge, § 12 
Delinquency, 

Civil liability, § 63, p. 1031, n. 26 
Ground for removal, § 27, p. 977 
Delivery, resignation to take effect on delivery, § 25, 
n. 80 

Demurrer, challenge to qualifications of judge, § 94, p. 
1087 

Departments of courts, power of judge pro tem or 
special judge while regular judge is sitting, § 
105, p. 1125 
Depositions, 

Appointment of attorney for taking as ministerial 
function, § 42 

Power of judge elected or appointed in new dis¬ 
trict where testimony is preserved in deposi¬ 
tions, § 56, p. 1021 

Depositor, disqualification to act, § SO, p. 1050 
Depreciation, damage liability of judge, § 66, n. 65; 
§ 69, n. 46 

Deputies and assistants, 

“Judge*' as including assistant, § 2, p. 947 
Power to appoint, § 46 

Destruction or prejudice of rights of suitor, ground 
for removal, § 27, p. 977, n. 40 
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director, disqualification of Judge, §79; ! 80, p. 1055, 
n. 61 

Disabilities, |§8,9 

Removal, ground for, | 27, p. 978, n. 59 
Selection of special Judge, ground for, { 101, p. 
1116 

Vacancy in office by temporary disability, § 31 
Disbarment proceedings, disqualification to act, S 76, 
n. 15; § 82, p. 1060, n. 30 
Discipline, § 26 
Discretion, § 44 

Effect of disqualification of judge, § 97, p. 1108 
Filing of affidavit of prejudice, § 97, p. 1106, n. 22 
Selection of attorney as special judge, § 101, p. 
1114 

Discrimination in favor of his lenders, ground for 
removal, § 27, p. 977, n. 40 
Dismissal, 

Compensation on illegal dismissal, § 35 
Disqualification of judge, § 97, p. 1106, n. 28; S 
97, p. 1107 

Jurisdiction after, § 97, p. 1105, n. 21 
Prejudice or bias, § 82, p. 1063, n. 62 
Former prosecution against judge as bar of fur¬ 
ther Investigation, § 26 

Proceeding to divest himself of jurisdiction, § 46 
Without trial, right to fees, § 38 
Disqualification, 5§ 72-97, pp. 1039^1110 
Acceptance of waiver, 195, p. 1101 
Affidavit, § 94, p. 1086 
Agent of party, relationship to, § 85 
Agreement as waiver of right to object, § 96, n. 
9. 13 

Application to disqualify judge, § 94, p. 1086 
Aw>roval of acts by qualified judge, § 97, p. 1108 
Attorney general, subsequently beaming judge, 
§ 83, p. 1067 

Bank, interest in or dealings with, § 80, p. 1050 
Bias or prejudice, § 82, pp. 1057-1064 

Acting as counsel or other participation in 
cause, 183, 1064-1070 

Affidavit of bias or prejudice, § 94, p. 1087 
Conclusiveness of affidavit, § 94, p. 1093 
Expression of opinion, § 89 
Form of affidavit or application or disquali¬ 
fication, § 94, p. 10S9 

Participation in selection of special judge, § 
101, p. 1119 

Previous participation in cause, § 83, p. 1070 
Relationship to person interested, § 85, n. 97 
State’s right to file affidavit of prejudice, 
§ 94, p. 1062 

Substitution of judge, § 101, p. 1115 

Void or voidable acts on disqualification, § 97, 

p. 1110 

Waiver, § 95, p. 1101; §96,n,2 
Bringing suit in another court, f 97, p. 1108 
Burden of proof, § 94, p. 1096 
Waiver, § 95, p. 1102 
Business relations, § 82, p. 1062 
Calling in judge of another county, § 61, p. 1026, 
n. 54 

Certificate of disqualification or qualification, § 
94, p. 1100 

Certificate of good faith, § 94, p. 1087 
Change of judge, power of legislature^ § 73 
Common interest, § 80, p. 1052 


Disqualification—Continued, 

Compensation, § 80, p. 1054 
Conclusiveness, | 94, p. 1098 
CoDclusiveness of refusal to act, § 93 
Conduct in performance of duty, § 89 
Consent as waiver of disqualification, § 96 
Constitutional and statutory provisions, § 73 
Contempt proceedings, § 76 

Bias or prejudice, § 82, p. 1063 
Relationship, § 84 

Contents of affidavit or application, § 94, p. 1088 

Costs, § 80, p. 1054; § 94, p. 1100 

Counsel, 

Acting as counsel or other jmrticipation in 
cause, § 83, pp. 1064-1070 
Acts as void or voidable, § 97, p. 1109 
Application or affidavit for disqualification,. 

§ 94, p. 1092 
Relationship to, | 86 
Counter-affidavits, § 94, p. 1096 
Creditor, probate judge, § 80, p. 1055 
Criminal proceedings, 

Acting as counsel or other participation, § 
83, p. 1067 
Relationship, § 84 
Right to raise question, § 76 
Debtor, probate judge, § SO, p. 1055 
Demands of necessity, § 80, p. 1054 
Direct or remote interest, § 79 
Discovery, time for objection after discovery, I* 
94, p. 1086 

Discretion in determining disqualification, § 94,. 
p. 1099 

Disposition of case, § 97, p. 1107 
Effect, § 97, pp. 1105-1110 
Evidence, § 94, p. 1096 

Conclusiveness of application or affidavit, ^ 
94, p. 1095 
Waiver, § 95, p. 1102 

Executor or administrator, judge acting as, § 80,. 
p. 1056 

Express or implied waiver, § 95, p. 1102; | 96 

Fees, § 80, p. 1054 

Filing affidavit, § 94, p. 1088 

Fines, § 80, p. 1054 

Forwarding attorney, judge as, § 83, p. 1066 
Grounds, |§ 77-91, pp. 1045-1079 
Hearing or determination of application to dis¬ 
qualify, § 94, p. 1093 
Holding incompatible office, § 90 
Illness of judge, § 91 

Information and belief, affidavit alleging bias, §: 
94, p. 1092 

Interest, § 72; §§ 78-81, pp, 1045-1056 
Acts as void or voidable, § 97, p. 1109 
Bias or prejudice based on interest, § 82, pp,. 
1060, 1061 

Certificate of judge as evidence, § 94, p. IlOO* 
Disability of judge, § 8 
Disqualification to yield to d^ands of ne¬ 
cessity, § 74 
Evidence, § 94, p. 1097 
Nature and degree, § 79 
Participation in selection of special Judge, §j 
101, p. 1119 

Particular interests, § 80, pp. 1048-1056 
Persons subject to disqualification, § 75 
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Disqualification—Continued, 

Interest—Continued, 

Relationship to person interested, § 85 
Removal of disqualification, § 

Time for objection to disquoMfication of 
judge, § 94, p. lOSG 
Waiver, § 95, p. 1101; § 96, n. 98 
Judge’s own motion, § 93 

Jurisdiction of disqualified judge, § 97, p. 1105 
Membership in association or institution, § 80, 
p. 1050 

Motion for recusation, 

Determination, § 94, p 1098. n. 26 
Evidence, § 94, p. 1097 
Remedy on denial, § 94, p. 1099, n. 38 
Nature and extent, § 72 

Acting as former counsel, etc., § 83, p. 1065 
Review own decision, § 83, p. 1069 
Nature or character of bias or prejudice, § 82, p. 
1058 

Necessity, 

Demanding action notwithstanding bias or 
prejudice, § 82, p. 1058 

Rule as to disqualification to yield to de¬ 
mands, § 74 

Nominal party, relationship to nominal party, § 
So 

Nonjudieial participation in previous proceedings, 

§ 83, p. 1070 
Notice, 

Application to disqualify, § 94, p. 1092 
Filing of affidavit of prejudice, § 94, p. 1098, 
n. 27 

Hearing on qualification, § 94, p. 1096 
Number of applications for change of judge, § 94, 
p. 1087 

Objections* to judge and proceedings thereon, §§ 
92-94, pp. 1079-1100 
Officer of corporation, § 80, p. 1051 
Relationship of judge, § 85 
Official acts, effect on, § 97, p. 1108 
One member of court composed of several mem¬ 
bers, § 97, p. 1110 
Opinion, 

Expression of by judge, § 89 
Formation by judge, § 82, p. 1061 
Order for transfer of cause, § 94, p. 1100 
Order of disqualification, § 94, p. 1100 
Partial disqualification, § 97, p. 1107 
Participation in cause by judge, § 83, pp. 1064- 
1070 
Party, 

Affidavit of disqualification of judge, § 94, p. 
1088 

Opinion of judge as to credibility, § 89 
Relationship to, 

Agent of party, § 85 
Party interested, § 85 

Pecuniary, proprietary or individual nature of in¬ 
terest, § 79 

Personal knowledge of facts, § 82, p. 1061 

Persons subject to, § 75 

Persons who may determine, § 94, p. 1097 

Persons who may make affidavit, § 94, p. 1088 

Physical disability, § 91 

Political interest, § 80, p. 1051 

Political relations, § 82, p. 1062 


Disqualification—Continued, 

Powers of substitute judge, § 105, p. 1124 
Presiding at former trial, acts as void or void¬ 
able, § 97, p. 1109 
Presumption, § 94, p. 1096 

Relationship being beneficial, § 84 
Previous rulings, § 82, p. 1062 
Probate proceedings, § 76 
Interest, § 80, p. 1055 

Proceedings in which objection available, § 76 
Record, § 94, p. 1100 

Regular judge, ground for selection of special 
judge, § 101, p. 1116 

Relationship, § S3, p. 1065; §§ 84-89, pp. 1070- 
1079 

Acts as void or voidable, § 97, p. 1109 
Discretion in determination, § 94, p. 1099, n. 
34 

Effect of disqualification, § 97, p. 1107 
Removal of disqualification by dismissal of 
suit, § 88 

Time for objection to disqualification, § 94, p. 
1086 

Waiver, § 95, p. 1101; § 96, n. 4, 97 
Removal, §§ 81, 88 
Review, § 94, p. 1099 

Own decision, § 83, p. 1068 
Sufficiency of affidavit, § 94, p. 1095 
Second motion on waiver of first motion, § 95, p. 

1103, n. 88 
Selection of, 

Second judge, § 102, n. 58 
Special or substitute judge, § 101, p. 1114 
Setting aside, § 97, p. 1109 
Social relations, § 82, p. 1062 
Special or substitute judge, § 100 
Removal, § 104, n. 67 

State, bias or prejudice against, § 82, p. 1060 
Statements in performance of duty, § 89 
Stockholder, post 

Trustee, judge acting as, § 80, p. 1056 
Vacation, jurisdiction of special judge in vaca¬ 
tion, § 105, p. 1128 
Void or voidable acts, § 97, p. 1109 
Voters for special judge, § 101, p. 1119 
Waiver, §| 95, 96, pp. 1100-1104 

Validity of acts notwithstanding attempt to 
waive disqualification, § 97, p. 1110 
Withdrawal, 

Affidavit of disqualification, waiver, § 95, p. 
1103 

FaciUtate trial, § 94, p. 1094, n. 84 
Witness, 

Application for disqualification of judge as 
material witness, § 94, p. 1092 
Competency of judge as witness as to his 
qualification, § 94, p. 1097 
Opinion of judge as to credibility, § 89 
Relationship of judge, § 87 
Trial judge as material witness, § 83, p. 1068 
District attorney, institution of proceeding for re¬ 
moval, § 27, p. 979 

District composed of several counties, powers of 
judge of difetrict court, § 60 
District judge. 

Acknowledgment of right to withdraw resigna¬ 
tion by suit to remove, § 25, n. 83 
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District judge—Continued, 

Compensation, restrictions against change, § 3G, 
p. 90f», n. 71 
Defined, § 2, p. 047 

Disqualification, selection of second judge, § 102, 
n. 5S 

Evidenc*e in proceeding for removal, § 27, p. 9S0, 
n. SO 

Filling vacancy in office, § 32, n. 54 
Powers, 

District composed of several counties, § 60 
Retired United States supreme court justice 
to sit as. § 5S, n. 13 

Recount of ballots, not state officer in ministerial 
duty, § 3, n. 05 

Removal for violation of criminal law, § 27, p. 

977, n. 42, 43 
Residence, 

Ground for removal, § 27, p. 976. n. 24 
Requirement, § IS, n. 65 

Substitution for supreme court justice, powers, § 
105, p. 1123, n. 76 

Suspension in proceeding for removal, § 26, n. 93 
District of Columbia, 

Application of residence requirement as to federal 
district judges, § IS, n. 63 

Compensation, restrictions against change during 
term of office, § 30, p. 996, n. 84 
Districts, jurisdiction as judge of another district, § 
61, pp. 1025-1029 
Division of court, 

Filing of affidavit of prejudice in division in 
which case is triable, § 94, p, 1084, n. 63 
Power of judge, 

Elected or appointed to preside, § 56, p. 1021 
Judge pro tern or special judge while regu¬ 
lar judge is sitting, § 105, p. 1125 
Separate judges may exercise powers of court in 
vacation, § 48, p. 1012 
Divorce proceedings, 

Disqualification of judge, § 76 
Selection of special judge, § 101, p. 1114 
Documents, determination of contested possession in 
vacation or at chambers, § 48, p. 1015 
Draft board, membership on as ci'eating vacancy in 
office, § 31, n. 44 
Duration of authority. 

Holding court in another circuit, etc., § 61, p. 1027 
Special judge, § 105, p. 1123 
Duration of term, §§ 22, 23, pp. 970-973 
Filling vacancy in office, § 33 
Educational institution, disqualification to act by 
membership in, § 80, p. 1050 
Election, §§ 12, 13, pp. 961-964 

Another office, vacancy in office, § 31 
Color of right under unconstitutional statute, § 
2, p. 950 

Commencement of term of office, § 22 
Commission, issuance, § 19 
Contest, 

Creating vacancy in office, § 31 
Payment of compensation, § 37 
Creation of vacancy by election to another office, 
§ 31 

Disqualification by political interest, § 80, p. 1051 
Filling vacancy, § 32 
Inferior judges, J13 


Election—Continued, 

Invalid election creating vacancy in office, § 31 
Municipal judge under inapplicable statute, de 
facto officer, § 2, p. 950, n. 92 
Special judge, § 101, p. 1119 

Qualification to vote for, § 101, p. 1120 
Termination of authority of substitute judge, 
§ 105, p. 1124 

Votes necessary to choice, § 101, p. 1120 
Term of appointment to fiH vacancy where elec¬ 
tion was void, § 33, n. 93 

Void election creating vacancy in office, § 31, n. 47 
Elevation to a higher court as termination of powers, 
§47 

Eligibility and qualification, §§ 14-19, pp. 964-968 
Age, § 17 
Bond, § 19 

Change in requirements pending suit for removal, 
§ 27, p. 976, n. 23 
Citizenship, § IS 

Commencement of term of office, § 22 
Commission, § 19 ■ 

Compensation, 

Judge retired because of age, § 35 
Payment, § 37 

De facto judge, § 2, p. 950, n. 91 
Effect of disqualification of judge, § 97, p. 1107 
Holding office until successor is qualified. § 23 
Holding other office as creating vacancy, § 31 
Lack of Qualification as ground for removal, § 
27, p. 976 
Oath, § 19 

Practicing attorney, § 16 

Probate judges, exemption from requirement of 
being learned in the law, § 15 
Removal of persons not yet qualified, § 27, p. 975 
Residence, § IS 

Special or substitute judges, § 100 
Record, § 106 
Time, 

Judicial determination of right to office be¬ 
fore qualifying, § 6 
Payment of salary, § 37 

Vacancy in office on failure to qualify, §§ 29, 31 
Death before qualification, § 31, n. 47 
Voters for special judge, § 101, p. 1119 
Emergency judge, appointment under invalid power, 
§ 107, n. 82 

Emergency matters, powers of district judge desig¬ 
nated to hear emergency matters, § 105, p. 1123, 
n. 76 

Eminent domain. 

Powers in vacation or at chambers, § 48, p. 1015 
Selection of special judge, § 101, p. 1114 
Employment to evade law, ground for removal, § 27, 
p. 976, n. 21 

Erroneous act by judge, civil liability, § 63, p. 1030 
Disbursements, liability in administration of es¬ 
tate, § 66 

Erroneous decision, ground for removal, § 27, p. 976 
Estoppel, 

Authority of judge sitting in a court other than 
his own, denial by party, § 58 
Collection of fees to question method of disburse¬ 
ment, § 39 

Guardian paying to judge to recover on official 
bond, § 67, n. 83 
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Estoppel—Continued, 

Jurisdiction, denial by parties conferring judicial 
authority by consent, § 98 
Receiving reduced amount of compensation pur¬ 
suant to agreement, § 35 

Recovery of loss from administration of estate, 

§ 66 

Term under appointment to fill vacancy, § 33 
Vacancy to assert, § 29 

Ethical propriety, acting as counsel in matters which 
have been before him in official character, § 9 
Evidence, 

Action to enforce liability of judge or sureties 
on bond, § 68 

Authority of special and substitute judges, § 106 
Bias or prejudice, § 82, pp. 1058,1060 
Certificate of disqualification, § 94, p. 1100 
Commission as best evidence of right to office, § 
19 

Conclusiveness of application or affidavit of dis¬ 
qualification, § 94, p. 1095 
Disqualification, § 94, p. 1096; § 95, p. 1102 
Power, 

Successor judge, § 56, p. 1019, n. 55 
Visiting judge returning to his own district, 

§ 61, p. 1029 

Relationship of judge as beneficial, § 84 
Removal proceeding, § 27, p. 980 
Waiver of disqualification, § 95, p. 1102; § 96, 
n. 11 

Exchange of benches by regular judges, oath require¬ 
ment as to special judges, § 100, n. 18 
Exchange of district with another judge. 

Jurisdiction, § 61, p. 1026 
Power of judges, § 61, p. 1028 
Exclusive jurisdiction, disqualification to act, § 74, 
n. 5 

Executive order assigning special judge, validity, § 
101, p. 1121, n. 46 

Executors and administrators, disqualification of 
judge who is executor, § 80, p. 1056 
Exemption from indictment for act when sitting as 
judge, § 71 

Exemption from liability. 

Administration of estate, § 66 
Nonofficial or ministerial acts, § 64 
Official acts, § 63, p. 1029 

Existence of office, necessity for right to hold office, 

§ 4 

Ex officio justice of the peace, magistrate as includ¬ 
ing, § 2, p. 952 
Ex officio powers, § 43 
Expenses, 

Accounting for fees collected in excess of ex¬ 
penses, § 39 

Allowance as violation of restriction against in¬ 
crease or decrease in salary, § 36, p. 1000 
Offset in action to recover difference between 
amount of fees collected and salary paid, § 38, 
n. 88 

Removal to reduce judicial expenses, § 27, p. 976 
Restrictions against increase or decrease of com¬ 
pensation, § 36, p. 998 

Experts, death of appointing judge, power to grant 
allowances, § 56, p. 1(^0, n. 66 
Expiration of commission of special judge, § 105, p. 
1124 


Expiration of term, 

Acting as counsel by former judge, § 9 
Powers and duties, § 47 
Restriction on practice as attorney, § 9 
Extension of term to continue incumbent in office aft¬ 
er expiration of term, § 21 

Extent and limits of powers, §§ 46-48, pp. 1008-1015 
Holding court in another circuit, etc., § 61, p. 
1027 

Extortion, indictment, § 71 
Extra compensation, § 36, p. 998 

Restrictions against increase or decrease in com¬ 
pensation, § 36, p. 1000 
Time when payable, § 37 

Extraterritorial jurisdiction, §§ 57-61, pp. 1022-1029 
False entry, ground for removal, § 27, p. 977, n. 40 
Federal judges. 

Appellate courts, disqualification of judges to act, 

§ 75, n. 8 

Chambers powers, territorial limitation, § 48, p. 
1013, n. 78 

Constitutional provision against diminution of 
compensation, § 36, p. 995, n. 67 
Designation to act in other district, § 61, p. 1026, 
n. 54 

District judge. 

Recommendation of appointment to office by 
United States house of representatives 
member, § 12, n. 88 
Residence requirement, § 18, n. 63 
Income tax, restrictions against increase or de¬ 
crease in salary, § 36, p. 999 
Inferior judges, disqualification to act, § 73, n. 91 
Restrictions against change in compensation dur¬ 
ing term, § 36, p. 996, n. 85; § 36, p. 997 
Selection of substitute judge, § 101, p. 1120, n. 39 
Supreme court justices, power to preside over 
trial court, § 58, n. 13 
Fees, § 38 

Accounting, § 39 

Action against judge to recover fees turned over 
by tax commission, § 68 

Affidavit of disqualification of judge, § 94, p. 1100 
Amount, § 39 
Collection, § 39 

Fees due constables as costs, § 46 
Contingent fees of attorney, disqualification of 
judge by relationship to attorney, § 86 
Deputies and assistants, § 46 
Disqualification to act as judge, § 80, p. 1054 
Drawing of salary while Indebted to county 
for fees, § 34 

Express statutory provision affecting right to, § 
34 

Indictment for extortion, § 71 

Liability on bond on failure to collect, etc., § 67 

Payment, 

Annual fees to bar association effecting dis¬ 
qualification, § 80, p. 1050 
Salary out of fees only, § 37 
Penalties, liability of judge for breach of duty, 
§ 70 

Waiver of right to, § 35 
Feigned issues. 

Powers in vacation or in chambers, § 48, p. 1015 
Right to raise question of disqualification of 
judge, S 76 


1211 



INDEX TO JUDGES 


Felony, forfeiture of office, | 28 
Filing unjust claim against county, indictment, $ 71 
Financial condition, knowledge of judge effecting dis¬ 
qualification, 5 p. lOGl, n. 42 
Findings, 

Filing after expiration of term, § 47 
Powers of visiting judge after returning to his 
own district, § 61, p. 1029 

Fines, disqualification to act as judge, § SO, p. 1054 
Fingerprints, investigation of judge for failure to ob¬ 
serve court rule as to fingerprints, § 26, n. S6 
Firm, disqualification of judge by being member or 
employee of firm, § S3, p. 1066 
Fix defined, § 36, p. 992, n. 52 
Forfeiture, 

Compensation, § 35 
Office, § 28 . 

Creation of vacancy, 131 

Former judge acting as counsel on expiration of term 
of office, § 9 

Former trial, disqualification of judge by testifying 
in case on former trial, § 83, p. 106S 
Forwarding attorney, disqualification of judge who 
acted as forwarding attorney, § 83, p. 1066 
Fraud, 

Changing decision of predecessor, § 56, p. 1021 
Criminal responsibility, § 71 
Liability on official bond, § 67, n. S3 
Friendship, refusal of judge to try case, § 93, n. 13 
Frivolous or fanciful allegations in affidavit for dis¬ 
qualification, § 94, p. 1090, n. 40 
Frivolous pleading, filing for disqualifying judge, § 79 
Garnishment, 

Power to discharge garnishee in vacation or at 
chambers, § 48, p. 1015 
Salary of judge, 5 10 

Restrictions against increase or decrease in 
compensation, § 36, p. 998 

Good faith, evidence in action to enforce liability, § 
68, n. 40 

Good taste, breach of good taste as ground for re¬ 
moval, § 27, p. 978 
Governor, 

Appointment, $ 12 
Pill vacancy, § 32 
Special judge, § 101, p. 1118 
Substitute judge, § 101, p. 1120 
Enlargement of term of office by commission, § 
21 

Removal of judge. 

On the address of both houses of legislature, 
' § 27, p. 979 

Special judge by subsequent governor, § 104, 
n. 67 

Revocation of appointment as creating vacancy, 
§ 31 

Grand jurors, 

Disqualification of judge, 

Bias or prejudice, | 82, p. 1063, n. 63 
Conducting grand jury investigation, § 83, p. 
1069, n. 68 

Signing an order calling grand jury in vacation 
or at chambers, § 48, p. 1015, n. 94 
Gratuities, accounting for gratuities received over 
and above fees, § 39 

Gratuitous service, no provision for compensation of 
special judge, § 103 


Guardian ad litem, disqualification of judge. § 80, p. 
1055, n. 62 

Relationship to party, § 85 
Guardian and ward, 

Bonds, 

Action against judge for failure to take prop¬ 
er bond, § 68 

Liability of judge on bond in connection with, 
§ 67 

Failure to investigate solvency of sure¬ 
ty, §§ 65, 67 

Taking no or insufficient bond, § 69 
Ministerial acts, liability independent of that of 
guardian, § 66, n. 57 

Solvency of sureties, liability for failure to in¬ 
vestigate, §§ 65, 67 

Habeas corpus proceeding, right to raise question of 
disqualification, § 76 

Habitual drunkenness, ground for removal, § 27, p. 

976, n. 18 
Hearing, 

Cause in lower court, waiver of disqualification 
of judge. § 95, p. 1101 

Power to hold in vacation or at chambers, § 48, 

p. 1016 

Removal proceeding, § 27, p. 979 
Suspension, § 26 
Holding court. 

Another district, 

Additional compensation, § 36, p. 998 
Oath, § 100 

Outside of county or circuit, extra compensation, 
§ 36, p. 1000, n. 36, 38 
Holding incompatible ofiSce, 

Disqualification, § 90 

Special judge, § 99, n. 96; § 100 
Proceeding to determine right to office, § 7 
Temporary disqualification to act as fecial 
judge, § 99, n. 96 
Vacancy in office, § 31 
Holding over, § 23 

Compensation, § 35 
De facto judge, § 2, p. 950 

Home rule charter, term of office on re-election on 
adoption of home rule charter, § 22, n. 41 
Honorary membership, disqualification to act, § 80, p. 

1050, n. 99 
Husband and wife, 

Disqualification of judge, 

Blood relations of wife, § 84 
-Wife’s ownership of stock, § 80, p. 1051, n. 
19 

Order in vacation or at chambers restraining in¬ 
terference with wife’s property, § 48, p. 1015, 
n. 94 

Illegal acts by judge, 

CivU liability, § 63, p. 1030 
Criminal re^nsibility, § 71, n. 6T 
Illness, 

Disqualification of judge, § 91 
Ground for removal, § 27, p. 978, n. 59 
Immorality, conviction of crime as ground for re¬ 
moval, § 27, p. 976 
Immunity from process, § 11 
Impeachment, § 27, p. 978, n. 67 

Appointmait of attorney to file impeachment pro¬ 
ceedings as Judicial function, § 42 
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Impeachment—Continued, 

Cornipt acts, § 63, p. 1031 
Nature of proceedings, § 27, p. 979 
Proceeding for removal, § 27, p. 978 
Imprisonment, 

Debt, hearing petition for discharge in vaca¬ 
tion or at chambers, § 48, p. 1015, n. 2 
Fine, liability on oflScial bond, § 67 
Right to compensation, § 35 
Incapacity. Physical or mental capacity, generally, 
post 

Incidental powers, return of visiting judge to his own 
district, § 61, p. 1029 

Income tax, restrictions against increase or decrease 
in salary, § 36, p. 998 

Incompetency. Physical or mental capacity, general¬ 
ly, post 
Increase, 

Amount of fees to be collected, § 39 
Compensation, ante 

Legislature, term of oflace fixed by constitution, 
§21 

Number, post 
Incumbent, 

Income tax as diminishing c-ompensation during 
term of office, § 36, p. 999 
Payment of compensation to incumbent in pos¬ 
session of office, § 37 
Indebtedness, 

Disqualification of judge to act, § 80, W- 
1055 

Bias or prejudice, § 82, p. 1061 
Indebtedness to bank, § 80, p. 1050 
Liability on bond for failure to award improve¬ 
ment contract to lowest bidder, § 67 
Indictment or information. 

Disqualification of judge, § 97, p. 1106, n. 28 
Signing while serving as prosecuting attor¬ 
ney, § 83, p. 1067, n, 31 

Nol pressed on change of venue, disposition of 
cause transferred because of disqualification, 
§ 97, p. 1108 

Infants, objection to authority of special or substi¬ 
tute judge, § 108 
Inferior court judges. 

Action to enforce liability of judge, § 68 
Disqualification to act, § 73, n. 91 
Exemption from civil liability, § 63, p. 1031 
Interchange of judges with superior courts, § 58 
Selection, § 13 
Vacation powers, § 1012 

Information and belief, affidavit of disqualification, § 
94, p. 1092 

Information in nature of quo warranto for removal, 
§ 27, p. 978 
Injunction, 

Determination of title to office, § 6 
Disqualification of judge by relationship to party, 
§ 85, n. 10 

Holding over until successor qualified, § 23, n. 63 
Interference by claimant to office, § 6 
State against discharge of duties of office, § 6 
Inquest, disqualification of judge ordering, § 83, p. 
1070, n. 72 

Insanity, vacancy in office, § 31, n. 50 
Insanity defense, bias or prejudice disqualifying 
judge, § 82, p. 1060, n. 30 


Insolvency, 

Allowance of attorney’s fees ife vacation or at 
chambers, § 48, p. 1015, n. 3 
Hearing of objections of creditors in vacation or 
in chambers, § 48, p. 1014, n. 93 
Liability of judge, 

Insolvency of bank, § 67, n. SO 
Taking insufficient bond, § 65 
Power to discharge insolvent in vacation or at 
chambers, § 48, p. 1015 

Institution, disqualification by membership in, § 80, 
p. 1050 

Insufficient appropriation, payment of salaries, § 37 
Insurance, disqualification to act, 

Interest, § 80, p. 1049 
Relationship to holder of policy, § 85 
Stockholder in title insurance company, § 80, p. 
1052, n. 20 

Intemperance, ground for removal, § 27, p. 976 
Evidence, § 27, p. 980, n. 91 
Intention to abandon office, § 24, n. 76 
Interchange of judges by different courts, § 58 
Interest, 

Criminal liability for acquisition of prohibited 
interest, § 71 

Damages, liability on taking no bond or insuffi¬ 
cient bond, § 69 

Disqualification, ante, this head 
Liability of judge on official bond, § 67 
Unpaid installments of salary, § 36, p. 999, n. 30 
Intervention, 

Conclusiveness of waiver of disqualification, § 95, 
p. 1103 

Objection to authority of special or substitute 
judge, § 108 

Right of petitioner to file affidavit of disqualifi¬ 
cation, § 94, p. 1082 

Investigation of conduct of judge, § 26 
Investigator for federal bureau of investigation, prac¬ 
ticing attorney for purpose of qualification, § 16, 
n. 52 

Irregular acts, civil liability, § 63, p. 1030 
Joinder of parties to disqualify judge, § 95, p. 1082 
Joint resolution of legislature, removal of judge, § 27, 
p. 978 

Judge ad hoc. 

Defined, § 2, p. 948 
Jurisdiction of judge appointing, § 93 
Judge ad quern defined, § 2, p. 948 
Judge a quo defined, § 2, p. 948 
Judge at chambers defined, § 2, p. 949, n. 73 
Judge de jure defined, § 2, p. 949 
Judge of court of record defined, § 2, p. 948 
Judge pro hac vice defined, § 2, p. 948 
Judge pro tempore defined, § 2, p. 948 
Judgment, 

Change of decision of predecessor, § 56, p. 1021 
Entry by successor, § 56, p. 1020, n. 68 

Findings of fact and conclusions of law bear¬ 
ing signature of deceased judge, § 56, p. 
1020, n. 65 

Jurisdictional limits as to signature, § 60, n. 37 
Ordering in vacation or in chambers judgment of 
supreme court to be made judgment of lower 
court, § 48, p. 1014, n. 94 
Power of judge holding court in another district, 
etc., $ 61, p. 1028 
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Judgment—Continued, 

Power of successor to enter on oral announcement 
of judge who died, § 50, p. lOlii, n. 00 
Signature by successor of judge, 50. p. 1020 
Special or substitute judge, power to enbu’ce. § 
105. p. 112S 

Successor judge as to proceeding- before former 
judge, § 50, p. 1010 

Supplementary proceedings to enforce, power to 
raise question of disqualification, § 76 , 

Vacation, right to raise question of disqualifica- | 
tion, § TO 

Visiting judge rendering judgment after return¬ 
ing to his o\vii district, § 01, p. 1020, n. OS 
Judicial district, reclassification affecting right to re¬ 
duce salary, § 30, p. 906, n. 75 
Judicial functions, § 42 

Termination of powers on expiration of term, § 47 
Judicial oflScer, judge as, § 3 

Judicial sale, disqualification to confirm because of 
acting as counsel, § 83, p. 1064, n. 78 
Jurisdiction, 

Act of judge within his jurisdiction as act of 
court, § 41 

Civil liability of judge on exceeding jurisdiction, 

§ 63, p. 1030 
Extent and limits, § 46 

Extraterritorial jurisdiction, §§ 57-61, pp. 1022- 
1029 

Inferior judge, liability for exceeding jurisdic¬ 
tion, § 63, p. 1031 

Proceedings for removal, § 27, p. 978, n. 59 
Jury, jurisdiction after disqualification of judge, § 97, 
p. 1105, n. 21 
Justice of the peace. 

Appointment to assist district court, termination 
of appointment, § 105, p. 1124 
Ex ofiieio powers of judge 8 43 
“Judge” as not including, § 2, p, 947 
Magistrate as including, § 2, p. 952 
Justices, 

Ajjplication of title, § 1 
Defined, § 2, p. 950 
Supreme court justices, post 
Justices of the quorum defined, § 2, p. 951 
Juvenile court judge, 

Combining salaries of two judicial ofifices, § 36, 
p. 992, n. 52 

Viva voce selection, 113, n. 15 
Law defined, § 32, n. 54 

Law governing. Conflict of laws, generally, ante 
Law judge defined, § 2, p. 9-t8 ^ 

Lay judge defined, § 2, p. 948 
Learned in the law, qualification, § 15 
Legislature. Constitutional and statutory provisions, 
generally, ante this head 
Letters, 

Appointment of substitute judge, § 101, p. 1121 
Disqualification of judge by letter to referee, § 
89, n. 79 

LiahOities, §§ 62-71, pp, 1029^1039 
Libel, 

Disqualification of Judge subject of libel, § 82, p. 
1064, n. 75 

Party adjudged in contempt, liability of judge, 

$ 63, p. 1030, n. 17 


Licensed attorney at law, qualification for office, §§ 
14, 15 

Uen of official bond, § 67 

Limited jurisdiction, civil liability of judge, § 63, p. 
ICtSl 

Liquor license, 

Hearing application in vacation or in chambers, 

§ 4S, p. 1014, n. 03 

Indictment for granting license unlawfully, § 71 
Liability on bond for refusal to grant, § 67 
Local authorities, 

Alxilition of office created by legislature, § 5 
Power to fix compensation, § 36, p. 992 
Lodges, disqualification of judge by membership in, § 
SO. p. 1050 
Loss, liability for. 

Administration of estate, § 66 
Failure or refusal to act, liability for damages, 
§ 69 

Official bond, liability on, § 67 
Taking no bond or insufficient bond, § 69 
Magistracy defined, § 2, p. 952 
Magistrate, 

Censure for denial of bail, § 26, n. 88 
Defined, § 2, p. 951 

Exemption from civil liabilities, § 63, p. 1031 
Investigation for failure to observe court rule, 
§ 26, n. 86 

Maladministration of estate, liability, f 66 
Malfeasance and misfeasance, 

Indictment, § 71 

Proceedings for removal, § 27, pp. 977, 978, n. 59 
Retirement for incapacity or incompetency, § 27, 
p. 976, n. 19 

Malice, evidence in action to enforce liability of judge, 
§ 68 

Malicious acts, civil liability, § 63, pp. 1031, 1032 
Mandamus, 

Compel fixing of property salary where fixed for 
purpose of destruction of court, § 36, p. 999, 
n. 29 

Disqualification, 

Relationship to party interested, § 85, n. 10 
Review of determination, § 93; § 94, p. 1099 
Manner of selection, § 12 

Special and substitute judges, § 101, p. 1117 
Marketing associations, disqualification of judge by 
relation^p to officers, 8 85 
Marriage license, liability for penalty for, 

Illegal issuance, 8 69, n. 53 
Improper issuance to a minor, 8 67 
Marriages, accounting for fees for solemnizing, 8 39, 
n. 15 

Memorandum opinion, judgment by successor judge 
on memorandum opinion filed by judge who died, 
§ 56, p. 1019, n. 60 

Mental capacity. Physical or mental capacity, post 
Merger of courts, abolition of office, 8 5 
Mileage, allowance for in violation of limitation 
against increase or decrease in salary, 8 36, p. 
1000 

Military service, 

Abandonment of office, § 24, n. 76 
Emergency judge appointed under invalid law, 8 
107, n. 82 

Filling vacancy, § 32, n. 65 
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Military service—Continued, 

Forfeiture of office for absence on leave, § 2S, n. 
95 

Selection of special or substitute judge, § 101, p. 
1116, n. 72 

Suspension during absence with leave, § 26. n. 96 
Vacancy in office by absence for, § 31, n. 52; § 32, 
n. 65 

Ministerial functions, § 42 
Civil liability, §§ 64, 66 
Damages, liability for, § 66 
Disqualification by interest, § 75 
Powers of judge beyond the limits of his dis¬ 
trict, § 60 

Surrender of property to successor, § 47 
Validity of statutes conferring powers, § 40 
Misappropriation of money, liability, §§ 66, 67 
Misconduct, 

Civil liability, § 63, p. 1031, n. 26 
Evidence in proceeding for removal, § 27, p. 980, 
n. 91 

Removal, § 27, pp. 975, 977 
Vacancy in office, § 31 

Misdemeanor case, disqualification of judge to act, 
§ 76, n. 29; § 82, p. 1061, n. 50 
Mistake, 

Appointment to fill vacancy, § 33, n. 89 
Changing decision of predecessor, § 56, p. 1021 
Ground for removal, § 27, p. 977 
Mistrial, disqualification of judge by declaring, § 83, p. 
1069, n. 68 

Moral turpitude, conduct ground for removal, § 27, p. 
977 

Mortgages, ordering in vacation or at chambers re¬ 
turn of property severed from realty by mortga¬ 
gor, § 48, p. 1015, n. 94 
Motions, 

Disqualification of judge by previous participa¬ 
tion in cause, § 83, p. 1070 
Power of successor as to proceedings before for¬ 
mer judge, § 56, p. 1018 

Power of visiting judge after returning to his 
own district, § 61, p. 1029 
Recusation, 

Determination, § 94, p. 1098, n. 26 
Evidence, § 94, p. 1097 
Procedure on denial, § 94, p. 1099, n. 38 
Strike petition for removal, § 27, p. 979, n. 77 
Vacation or in chambers powers, § 48, p. 1013 
Motive, 

Civil liability for acts by inferior judge, § 63, p. 
1032 

Evidence in proceeding for removal, § 27, p. 980, 
n. 90 

Improper motive as ground for removal, § 27, p. 
977 

Municipal judge, 

Alteration of term by municipal authorities, § 21 
Compensation, 

Funds from which payable, § 37 
Dlegal dismissal, § 35 

Resolution fixing salary, § 36, p. 992, m 52 
Restrictions on change, § 36, p. 995, n. 68 
Special judge, § 103, n. 63 
Disqualification, right to raise question, § 76, n. 

16 


Municipal judge—Continued, 

Election, 

Constmction of statute, § 13, n. 11 
Inapplicable statute, de facto officer, 5 2, p. 

950, n. 92 

Jurisdiction of proceeding for removal, § 27, p. 
978, n. 59 

Magistrate as including, § 2, p. 952 
Nature of office, § 8, n. 70 
Restriction on practice of law, § 9, n. 57 
Special judges, compensation, § 1C3, n, 63 
Substitute, appointment, § 101, p. 1121 
Term of office on election, 

Adoption of home laile charter, § 22, n. 41 
Fill vacancy, § 33, n. 7 

Murder, disqualification of judge by relationship, § 84 
Mutual insurance company, disqualification of judge 
by relationship to holder of policy, § 85 
Name on brief, attorney becoming acting judge, § 9, 
n. 53 

Nature of, 

Authority, §§ 41-43 
Office of judge, § 3 

Necessity, disqualification to yield to demands of ne¬ 
cessity, § SO, p. 1054; § 82, p. 1058 
Neglect of duty, 

Deduction from compensation, § 35 
Evidence in proceeding for removal, § 27, p. 980, 
n. 90, 91 

Liability of judge, § 63. p. 1030 
Administration of estate, § 66 
Damages, § 69 

Removal, § 27, pp. 977, 978; § 27, p. 980, n. 90, 91 
Vacancy in office, § 31 
Negligence in collecting fees, § 39 
New district, 

Creation as revoking appointment of judge from 
another state, § 101, p. 1120, n. 41 
Power of judge elected or appointed to preside 
in new district, § 56, p. 1021 
New office. 

Creation as creating vacancy, § 31 
Holding over, § 23 
New trial. 

Disqualification of judge, 

Expression of opinion, § 89 
Formation of opinion, § 82, p. 1061, n. 47 
Previous participation in cause, § S3, p. 1070 
Time for objection, § 94, pp. 1085, 1086 
Passing on motion by visiting judge after return 
to own district, § 61, p. 1029, n. 12 
Powers of successor judge, § 56, p. 1020, n. 68 
Selection of special judge to dispose of motion, 
§ 101, p. 1115 

Nolle prosequi, right to second change of judge, § 76, 
n. 29 

Nominal damages, taking no bond or insufficient bond, 
§ 69 

Nominal party, disqualification of judge by relation¬ 
ship to nominal party, § 85 

Nominating districts, residence requirement, § 18, n. 
65 

Nomination in primary where constitution requires 
appointment by governor, § 12, n. 98 
Nonexistent office. 

Holding over in newly created office, § 23 n. 64 
Selection to, S 12 
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Nonfeasance or malfeasance, ground for removal, $ 27, 
p. 977 

Nonoflacial acts, civil liability, § 64 
Nonresidents, 

Appointed special judge, de facto judge, § 2, p. 
950, n. 91 

Order for publication as to nonresident parties in 
vacation or in chambers, § 4S, p. 1015 
Notary public, magistrate as including, § 2, p. 952 
Note, ownership by judge as disqualification to act, § 
80, p. n. 80 
Notice, 

Application for disqualification of judge, § 94, p. 
1092 

Appointment of substitute judge, § 101, p. 1120, n. 
41; §101, p. 1121 

Filing aflidavit of disqualification, § 94, p. 1098, 
n. 27 

Hearing on judge’s qualification, § 94, p. 1096 

Eemoval proceedings, § 27, p. 979 

Selection of special judge, § 101, p. 1118, m 6; 

f 101, p. 1119 
Su^nsion, § 26 
Number, 

Abolition of oflSce established by constitution, § 5 
Act of legislature fixing number as removal of 
existing judge, § 27, p. 979 
Change In number designating judicial district as 
creating vacancy in ofiSee, § 31 
Increase or decrease in number, 

Abolition of office under power to increase, 
§5 

Creation of office, § 4 
Creating vacancy, § 31 

Legislature, for office created by constitution, 
S5 

Time of expiration of terms, § 22 
Two judges in court with single office, § 6 
Oath, 

Payment of compensation, § 37 
Petition for removal, § 27, p. 980 
Qualification, § 19 

Special or substitute judge, § 100; § 106, n. 62 
Vacancy created by irregularities in filing, § 31 
Objections to judge and proceedings thereon, §§ 92- 
94, pp. 1079-1100 

Disqualification, § 94, pp. 1081-1100 
Special or substitute judges, § 101, p. 1113, n. 25; 
§ 108 

Offers of settlement, disqualification of judge by 
knowledge of, § 82, p. 1061, n. 42 
Office associate, disqualification of judge by relation¬ 
ship to office associate of another judge, § 86, n. 
44 

Office of judge, §§ 3-7, pp. 953-958 
Office practice, practicing attorney for eligibility re¬ 
quirement, 8 16 

Officer, order in vacation or at chambers to surrender 
books and documents of office, § 48, p. 1015, n, 94 
Officer of corporation, disqualification of judge by in¬ 
terest, § 80, p. 1051 

Official acts, civil liability for, | 63, pp. 1029-1032 
Official bond. Bonds, generally, ante 
Omissions, liability on official bond, § 67, p. 1034 
One-man grand jury, disqualification of judge by con¬ 
ducting, § 83, p. 1069, n. 68 


Opinion, 

Disqualification of judge by formation or expres¬ 
sion of opinion, § 82, p. 1062; § 83, p. 1070, 
n. 73; § S9 

Power of visiting judge returning to his own dis¬ 
trict, § 61, p. 1029 

Successor judge, power to render judgment on 
memorandum opinion filed by judge who died, 
§ 56, p. 1019, n. CO 
Oppression, 

Evidence in proceeding for removal, § 27, p. 980, 
n. 90 

Indictment, § 71 

Option law as to compensation, § 36, p. 992, n. 49 
Order to show cause, 

Disqualification to act, § 76, n. 32 
Power to grant in vacation or in chambers, § 48, 
p. 1014, n. 94 

Orders, 

Appointment of substitute judge, § 101, p. 1121 
Relief from void or voidable order by judge hold¬ 
ing court in another district, etc., § 61, p. 1028 
Signature when sitting in another district, § 60, 
n. 40 

Transfer of cause on disqualification of judge, § 
94, p. 1100 

Vacation or at chambers, power, § 48, p. 1015 
Visiting judge returning to his own district, pow¬ 
er, § 61, p. 1029 
Ordinance, 

Disqualification of judge preparing ordinance in 
criminal proceeding under ordinance, § 83, p. 
1067, n. 32 

Fixing salary, § 36, p. 992, n. 52 
Selection of police judge or justice, § 13, n, 14 
Ordinaries, 

Application of title, § 1 
Defined, § 2, p. 952 
Fixing own salary, § 36, p. 993 
Other court. 

Action in court other than one for which elected, 
§§ 58-61, pp. 1022-1029 

Designation to perform duties in other courts, § 
58 

Parole, removal for grant of parole, § 27, p. 977, n. 36 
Partial invalidity of statute creating office of judge, 
§4 

Particular judges, powers, §§ 52-56, pp. 1016-1022 
Parties, 

Action to enforce liability of judge, § 68 
Amendment adding new parties, authority of spe¬ 
cial judge, § 105, p. 1128 
Disqualification of judge to act, § 80, p. 1049 
Affidavit, § 94, p. 1088 

Judge made party, interest extending to costs 
only, § 80, p. 1054 

Opinion of judges to credibility, § 89 
Party as counsel for judge in another cause, § 
82, p. 1062, n. 58 

Relationship to agent of party, § 85 
Waiver of disqualification to practice law, 
§ 9 

Selection of special or substitute judge, § 101, p. 
1114 

Agreement for, § 101, p. 1117; § 103, n. 62; § 
106, n. 59 

Objection to authority, § 108 
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Parties—Continued, 

Agreement for—Continued, 

Waiver of right to selection, § OD 
Parties litigant defined, § 101, p. IIIS, n. 97 
Partnership, disqualification of judge by former client j 
being represented by former partner, § S2. p. 1062, 
n. 57 

Payment of compensation, § 37 

Pecuniary interest, disqualification to act, § 79 

Relationship to one with pecuniary interest, § S5 
Penalties, liability, 

Breach of duty, § 70 
Official bond, § 67 
Sureties on bond, § 69 

Pendency of criminal charge against judge, ground 
for selection of special or substitute judge, § 101, 
p. 1116, n. 73 
Pension, 

JGxtra compensation, restrictions, § 36, pp. 1000, 
1001 

Increase or decrease of compensation, restric¬ 
tions, § 36, p. 998 

Retirement because of age, § 35, n, 27 
Percentage of judge in sums collected, disqualifica¬ 
tion, § 80, p. 1055, n. 61 

Period of practice added by legislature to constitu¬ 
tional qualifications, § 16 

Perjurer, removal for cooperation with, § 27, p. 9S0, 
n. 90 

Perjury, disqualification of judge for bias or preju¬ 
dice, § 82, p. 1063, n. 62 

Personal protection while in discharge of duties, § 10 
Persons included within term judge, § 2, p. 947 
Petition, 

Hearing in vacation or in chambers, § 48, p. 
1014, n. 93 

Objection to disqualification of judge, § 94, p. 
1086 

Removal proceedings, § 27, p. 979 
Physical examination, order to submit to in vacation 
or at chambers, § 48, p. 1015, n. 3 
Physical or mental capacity. 

Authority, § 24 . 

Compensation, § 35 

De facto judge to hold office, proceeding to de¬ 
termine right to office, § 7 
Disqualification to act, §§ 73, 91 

Adjudication of incompetency, § 80, p. 1049, 
n. 81 

Opinion of judge, § 82, p. 1061, n. 49 
Removal, § 27, p. 976; § 27, p. 978, n. 59 

Evidence in proceeding for, § 27, p. 980, n. 91 
Selection of special or substitute judge, § 101, p. 
1116 

Vacancy in office, § 31 

Plea, objection to disqualification of judge, § 94, p. 
1087 

Plea of guilty, sentence in chambers, § 48, p. 1013, n. 
,76 

Pleading, 

Action against judge to enforce liability, § 68 
Disqualification to act as affected by filing of 
pleading, § 80, p. 1050 
Sham or frivolous pleading, § 79 
Police judges or justices, 

Attorney acting as police judge assigned to sit 
as superior court judge, § 9, n. 63 

48C.J.S.-77 


Police judges or justices—Continued, 

Defined, § 2, p. 951 

Delegation of power by legislature to select, § 21 
Election by commission though term under gen¬ 
eral law has not expired, § 21 
Holding over, § 23, n. 70 

Legislative provision for appointment where con¬ 
stitution requires election, § 13 
Mairistrato as including, § 2, p. 952 
Municipal offic*er5, § 3, n. 69 

Ordinance authorizing mayor to appoint standing 
pro tern judge, validity, § 101, p. 1119 
Removal, 

Misconduct or misfeasance, § 27, p. 978, n. 67 
Proceeding for, § 27, p. 979, n. 77 
Police magistrate. 

Defined, § 2, p. 952 
Magistrate as including, § 2, p. 952 
Political interest. 

Disqualification of judge, § SO, p. 1051; § 82, p. 
1062 

Evidence in proceeding for removal, § 27, p, 980, 
n. 89 

Possession of office, 

Payment of compensation to incumbent, § 37 
Right to, §§ 6, 7 

Powers and duties, §§ 40-56, pp. 1005-1022 

Sitting in a court other than his owai, § 58 
Special or substitute judges, § 105, pp. 1122-1129 
Practice of law, 

Ground for removal, § 27, p. 976 
Indictment, § 71 

Re^riction during term of office, § 9 
Prejudice. Disqualification, ante 
Preliminary examination, disqualification of judge, § 
76 

Preliminary motions, etc., disqualification of judge by 
hearing, § 83, p. 1070 

Premiums paid on bond, credit against liability on 
bond, § 67, n. 69 

President judge, defined, § 2, p. 947 
President of the United States, designation of substi¬ 
tute judge, § 101, p. 1120 
Presiding judge or justice, 

Appointment, § 12 
Defined, § 2, p. 948 

Disqualification to act by serving as presiding 
judge at previous terra, § 77, n. 40 
Statute designating or authorizing action, as cre¬ 
ating office, § 4 

Presiding magistrate defined, § 2, p. 952 
Presumption. Evidence, generally, ante 
Previous rulings, disqualification of judge, § 82, p. 
1062 

Primaries, disqualification of judge by i)olitical in¬ 
terest, § 80, p. 1051 

Prison board, disqualification of judge by membership 
on prison board, § 83, p. 1069, n. 67 
Private and unofficial acts as subject to disciplinary 
action, § 26 
Privileges, §§ 10, 11 
Probate fee defined, § 38, n. 88 
Pi*obate judges, 

Accounting for gratuities over and above fees, $ 
39 

Actions, 

Bond of predecessor, § 51 
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Probate judges—Continued, 

Actions—Continued, 

Correction or prevention of public abuse by 
officers or individuals, § 51 
Acts in excess of powers, § 42, n. 55 
Alternative qualification by training or admission 
to bar, § 16, n. 51 
Application of title, § 1 

Compensation, restrictions on change, § 36, p. 
995, n. 69 

County officers, power to fix salaries of, § 36, p. 

992, n. 49 
Defined, § 2, p. 948 

Disqualification to act, § 76; § 97, p. 1107 

Acting as attorney for executor, § S3, p. 1066 
Interest, § SO, p. 1055 
Partial disqualification, § 97, p. 1107 
Relationship to person interested, § 85 
Removal, § 81 

Time'for filing affidavit of disqualification, § 
94, p. 1085, n, 68 

Ex officio judges of county court though not 
learned in the law, § 15, n. 46 
Extra duties, power of legislature to impose, § 40, 
n. 26 

Eorfeiture of office on failure to perform duties 
separate and distinct from judicial duties, § 
28 

“Judge” as not including, § 2, p. 947 
Liability, 

Failure to investigate solvency of sureties of 
guardian, § 65 
Official bond, § 67, n, 70, 71 
Refusal to pay current taxes, § 66, n. 57 
Powers other than judicial powers conferred on, 
§ 40 

Restriction on practice of law, § 9, n. 57 

Preparation of papers and giving advice, § 
9, n. 53 

Selection of special judge, § 101, p. 1114 
Process, 

Disqualification to act as not affected by failure 
to serve with process, § 80, n. 1049 
Immunity, § 11 

Prohibition, disqualification, review of determination, 
§ 94, p. 1099 

Promotion of justice, powers of judge, § 50 
Property of office, powers and duties, § 47 
Prosecuting attorney, disqualification of judge who 
■ prepared case as prosecuting attorney, § 83, p. 
1067 

Prosecuting witness, disqualification of judge by re¬ 
lationship, § 87 

Pro tempore. Special or substitute judges, generally, 
post, this head 

Public enemy, liability of j.udge on official bond, § 67 
Public officers, 

Disqualification of judge by relationship, § 86, n. 
46 

Judges as not included in term, § 3 
Public policy, acceptance of less salary than fixed by 
law, § 36, p. 995 

Puerto Rico, selection of substitute judge, § 101, p. 
1120, n. 39 

Puisne judge defined, § 2, p. 948 
Purchasing agent, disqualification of judge by rela¬ 
tionship to, § 85, n, 33 


Qualification. Eligibility and qualification, ante this 
head 

Qualified defined, § 23, n. 58 

Qualified voter, removal for not qualifying as voter, § 
27, p. 976, n. 22 

Quarterly court judge, power of county judge pro tern 
to act as judge of quarterly court, § 105, p. 1124, 
n. 81 

Quasi-judicial functions, disqualification to act, § 75 
Quasi-judicial powers, validity of statutes conferring 
§ 40 

Questions of law and fact. 

Colorable cause for action by judge, § 68 
Power of successor judge to pass on, § 50, p. 1019, 
n. 53 

Removal, § 27, p. 979, n. 79 
Waiver of salary, § 35, n. 39 
Quo warranto, 

Detemiine title to office, § 6 

Commission as best evidence of right to of¬ 
fice, § 19 

Right to hold over, § 23 

Disqualification of judge by relationship to pri¬ 
vate relators, § 85, n. 6 
Proceeding for removal, § 27, p. 978 
Quoad hoc judge defined, § 2, p. 948 
Ratification of acts done in vacation, § 48, p. 1014 
Realignment of judicial district as ground for remov¬ 
al of judge, § 27, p. 976, n. 24 
Re-appointment as own successor, change of term of 
office by failure to apply for second commission, 
§ 21 
Recall, 

Assignment of judge to serve in county otiior than 
to which elected as violation of recall provi¬ 
sions, § 61, p. 1026, n. 54 
Commission to appoint judge, § 12 
Petition, § 27, p. OSO 

Validity of constitutional provision, § 27, p. 975, 
n. 1 

Receiver, 

Disqualification of judge who as attorney secured 
appointment of receiver, § S3, p. 1066 
Selection of special judge In motions for, § 101, p. 
1114 

Recorder defined, § 2, p. 952 

Recorder of city as judge, § 2, p. 953 

Recorder’s court judge, “judge” as including, § 2, p. 

947 

l^cords, 

Authority of special or substitute judge, § ICH} 
Designation of judge of one circuit to hold court 
in another circuit, § 61, p. 102(), n. 54 
Disqualification of judge, § 94, p. 1100 
Consent to waiver, § 90, n. 13 
Removal from record, § SI 
Validity of acts where there is no waiver, § 
97, p. 1110 

Order for election of special judge, § 101, p. 1110 
Power of judge holding court in another district, 
etc., § 61, p. 1028 

Power of successor as to proceedings before for¬ 
mer judge, § 66, p. 1018, n. 48 
Selection of special judge, § 101, pp. 1114, 1119 
Signature by regular judge instead of substitute 
judge, § 105, p. 1124, n. 81 
Surrender to successor, § 47 
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Recount, 

Disqualification of judge by interest, § SO, p. 1051, 
II. 14 

Expiration of term of district judge as tenninat- 
irig authority of his representative, § 105, j). 
1125, n. 11 

Recusation. Disqualification, generally, ante, this 
head 

Reduction of salary. Compensation, ante 
Re-election, holding over prior to qualification, § 23, 
n. 58 
Referee, 

Appointment to investigate judge, § 26, n. 90 
Bankruptcy, restrictions against change in com¬ 
pensation during term, § 3G, p. 996, n. 84 
Unauthorized appointment of judge ad litem as 
appointment of referee, § 107, n. 82 
Refusal to act, civil liability, § 63, p. 1030; § 69 
Registered voter, eligibility of special judge, § 100 
Rehearing, objection to order of judge disqualifying 
himself by petition for rehearing, § 93 
Reinstatement, compensation during suspension, § 35 
Relationship. Disqualification, ante, this head 
Remote or contingent interest, disqualification of 
judge, § SO, p. 1052 
Removal, § 27, pp. 975-080 

Creation of vacancy in office, § 31 
Direct proceeding required, § 27, p. 978, n. 56 
Evidence in proceeding for, § 27, p. 980 
Nature of proceedings, § 27, p. 970 
Power to remove, § 27, p. 975 

As carrying power to suspend, § 26 
Proceedings for removal as depriving of right to 
salary, § 35 

Review of proceedings, § 27, p. 980 
Special or substitute judge, § 104 
Suspension in proceedings for removal, § 20, n. 93 
Removal from political subdivision, creating vacancy 
in office, § 31 

Removal of disqualification, §§ SI, SS 
Reopening case, powers of successor, § 56, p. 1022, n. 6 
Representative capacity, disqualification of judge by 
relationship to one suing in, § 85 
Reprimand, § 26 

Resettlement of order after exipration of term, § 47, 
n. 5 

Residence, 

Allowance of expenses outside of county of Resi¬ 
dence, restrictions, § 36, p. 1000, n. 36 
Creation of vacancy in ollicc, § 31 
Dis<iualilication of judge by interest, § 80, p. 1053 
Eligibility and qualification, § 18 
Evidence in proceeding for removal, § 27, p. 080, 
11. 01 

Forfeiture of ofiice on change of boundaries of 
county, § 28 

Ground for removal, § 27, p. 970 
Special jiidgis § 100 
Resignation, § 25 

Creation of vacancy in ofiice, § 31 
Effeclive date, § 25 
•Powers, § 47 

Qualification after resignation, § 14, n. 32 
Regular jiKlge, tcnnlnation of autliority of special 
Judge, § 105, p. 1125 
Retirement as resignation, § 22 


Resolution, 

Abolition of ofiSce, § 5, n. 4 

Change of compensation during term, § 36, p. 996 
Increase of salary, § 36, p. 994, n. 65 
Removal of judge by joint resolution of legisla¬ 
ture, § 27, p. 97S 
Retirement, 

Age, 

Compensation, § 35 
Tenure of otiice, § 22 
Vacancy, filling, § 32, n. 54 
Compulsory retirement. 

Filling vacancy, § 32, n. 54 
Tenure of office, § 22 
Vacancy in office by reaching age, § 31 
Federal judges, restrictions against change In 
compensation, § 36, p. 997 
Forfeiture of retirement allowance, § 35, n. 35 
Judgment, power of successor to give, § 56, p. 
1020 

Justice of United States supreme court, power 
to sit as district judge, § 68, n. 13 
Provisions affecting tenure of office, § 22 
Restrictions against increase or decrease of com¬ 
pensation, § 36, p. 998 
Retrial of case, 

Jurisdiction of special judge, § 105, p. 1128 
Power of judge to preside in another circuit or 
district, § 61, p. 1028 
Return of regular judge. 

Terminating authority of special judge, § 102 
Vacation of office of special judge, § 105, p. 1126 
Return of visiting judge to his own district, § 61, 

p. 1028 

Review, 

Acts done in vacation, § 48, p. 1014 
Appointment of inferior judge by commission, § 
13 

Disqualification, 

Couclusivcness of refusal to act, J 93 
Determination, § 94, p. 1099 
Judge who had lieen attorney general at time 
of criminal trial, § 83, p. 1007 
Own decision, § 83, p. 1068 
•Sufficiency of affidavit, § 94, p. 1095 
Proceedings for removal, § 27, p. 980 
Special chancellor, appointment, § 101, p. 1121, 
n. 42 

Right to office, §§ C, 7 

Commission as requisite, § 19 
Selection of special judge in action, § 101, p. 1114 
Rotation of judges, 

Jurisdiction, § 60, n. 40; § Gt, p. 1028 
Power of successor to submit issue ordered by 
predecessor, § 56, p. 1022, n, 2 
Salary, Compensation, generally, ante 
Scope of title, § 1 

Second or subsequent application to disqualify, § 04, 
p. 1083, n. 50, 52 

SecretaiT, salary, restrictions against increase or de¬ 
crease, § 36, p. 1000, n. 34 

Securities, liability of judge for loss from deprecia¬ 
tion, § GG, n. 65 

Selection, §§ 12, 13, pp. 961-964 

Qualification at time of selection, § 14 
Special or substitute judges, § 101, pp. 1113-1121 
Presumptions, § 106 
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Self-incrimination, refusal to waive constitutional 
right, § 26, n. 89 

Senate, appointment with concurrence of senate, § 12 

Senior judge defined, § 2, p. 94S 

Sentence, 

Power in vacation or at chambers to fix date of 
execution, § 48, p. 1015 

Prior sentencing of defendant as disqualifying 
judge, § 82, p. 1061, n. 47 
Separate existence of court, § 41, n. 30 
Separate trials, reinvesting regular judge with juris¬ 
diction after change from regular to special 
judge, § 103, p. 1124, n. 77 
Setting aside, order of recusation, § 93 
Settlement, 

Bill of exceptions, selection of special judge, § 
101, p. 1114 

Decree by successor, § 56, p. 1020 
Liability on ofiScial bond, § 67, n, 80 
Sham pleading, filing for disqualifying judge, § 79 
Sheriff, 

Allowance to in vacation or at chambers, § 48, p. 
1015, n. 3 

Proclamation special judge is to be elected, § 101, 
p. 1119 

Sickness of regular judge, ground for selection of 
special or substitute judge, § 101, p. 1116 
Side judge defined, § 2, p. 948 
Signature, 

Cause heard by predecessor, § 56, pp. 1019, 1020 
Judgment, jurisdictional limits, § 60, n. 37 
Order, jurisdiction when sitting in another dis¬ 
trict, § 60, n. 40 

Powers of visting judge returning to his own dis¬ 
trict, § 61, p. 1029 

Sit or act defined, § 83, p. 1068, n. 55 
Slander of citizen, ground for removal, § 27, p. 977, 
n. 43 

Social relations, disqualification of judge, § 82, p. 1062 
Societies, disqualification to act by membership in, 
§ 80, p. 1050 

Special chancellor, power to act beyond term of court, 
§ 105, p. 1126, n. 26 

Special counsel, right of judge to act as, § 9 
Special election, filling vacancy, § 32, n. S3 
Special funds, payment of salaries, § 37 
Special jury term, changing decision of predecessor, 
§ 56, p. 1021 

Special or substitute judges, §§ 98-108, pp. 1111-1131 
Abolition of oflSce, authority, § 105, p. 1128 
Adjournment of court, powers, § 105, p. 1124 
Adjournment of hearing beyond term of court, § 
105, p. 1127 

Amendment adding new parties, authority, § 105, 

p. 1128 

Bond, § 100 

Chambers and vacation powers, § 105, p. 1128 
Change of venue, powers, § 105, p. 1124 
Compensation, § 103 

Conclusiveness of commission appointing special 
judge, § 106 

Consolidation of cases, jurisdiction, § 105, p. 1125 
Constitutional and statutory provisions, § 99 
Construction requiring personal performance 
of duties, § 40, n. 21 

Death o-f regular judge, ground for selection, § 
101, p. 1115 


Special or substitute judges—Continued, 

De facto judge, § 2, p. 950, n. 91; § 107 
Defined, § 2, p. 949 
Disqualification, § 100 

Prejudice or bias, § 82, p. 1059, n. 21 
Duty to serve, § 105, p. 1124 
Election, § 101, p. 1119 
Eligibility and qualification, § 100 

Precluding judge of another district to act, 

§ 61, p. 1028 

Enjoining or vacating judgment, powers, § 105, 
p. 1127, n. 33 

Filling vacancy in event of death, § 32 
Formalities of request and appointment, § 101, 

p. 1121 

Gratuitous service, no provision for compensa¬ 
tion, § 103 

Inability of special or substitute judge to act, 
§ 102 

Limitation of authority to county for which se¬ 
lected, § 105, p. 1123, n. 75 
Loss of jurisdiction, 

Failure to try case on day set for trial, § 105, 
p. 1124 

Return of regular judge, § 105, p. 1126 
Modification of order, powers, § 105, p. 1128 
Municipal judge, appointment of substitute, § 101, 

p. 1121 

Nomination by judge on failure to agree, § 101, p. 
1118 

Oath, § 100 

Entry on minutes, § 106, n. 62 
Objections to authority, § 108 
Particular case or cause, powers, § 105, p. 1127 
Persons who may perform judicial functions of 
court, § 98 

Powers and duties, § 105, pp. 1122-1129 
Presumption of authority, § 106 
Records, § 106 
Regular judge. 

Appointment by, § 101, p. 1119 
Holding court, powers of judge pro tern or 
special judge, § 105, p. 1125 
Qualified incumbent, authority as dependent 
on existence, § 106, p. 1125 
Removal, § 104 

Retrial of case, authority, § 105, p. 1128 
Return of regular judge as vacating office of 
special judge, § 106, p. 1126 
Selection and appointment, § 101, pp. 1113-1121 
Another judge to act for special or substitute 
judge, § 102 

Stipulation for action during vacation by original 
trial judge, continuance by special judge, § 
48, p. 1013 

Striking off name submitted, §■ 101, p. 1118, n. 98 
Successive appointments, § 102 
Term of court. 

Adjournment of hearing beyond term, § 106, p. 
1127 

Authority beyond term, § 105, p. 1126 
Termination of authority, § 105, p. 1125 

Election of special judge, § 105, p. 1124 
Selection of another judge by regular judge, 
§ 105, p. 1126 

Time for selection, § 101, p. 1114 
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Special or substitute judges—CJontinued, 

Vacancy, 

Ground for selection, § 101, p. 1115 
Notwithstanding appointment, § 31 
Votes necessary to choice, § 101, p. 1120 
Waiver, 

Irregularities in selection, § 101, p. 1117 
Objections to authority, § 108 
Special term. 

Effect of disqualification of judge, § 97, p. 1106, 
n. 28 

Ordering in vacation or in chambers, § 48, p. 1014, 
n. 94 

Rotation judge commissioned to hold, jurisdiction, 

§ 61, p. 1028 

State, 

Determination of right to office, § 6 
Disqualification by bias or prejudice against, § 

82, p. 1060 

Objection to disqualification of judge, § 94, p. 
1082 

State hospital, commitment to and confinement in, 
compensation, § 35 
State oflicers, judges as, § 3 
Statutory couit, powers of judge, § 46, n. 78 
Statutory provisions. Constitutional and statutory 
provisions, ante 

Stay of execution, jurisdiction after disqualification 
of judge, § 97, p. 1105, n. 21 
Stenographer, power to employ, § 46 
Stepping aside from case to meet litigant’s preference, 
§ 46, n. 85 
Stipulations, 

Action in vacation pursuant to stipulation, § 48, 
p. 1013 

Conferring power on judge to transact business in 
vacation, § 48, p. 1012 

Power of substitute judge, § 105, p. 1123, n. 69 
Setting aside at chambers or in vacation, § 48, 
p. 1015 

Territorial limits on exercise of powers in cham¬ 
bers, § 48, p, 1013 

Stock, disposal as removal of disqualification, § 81, 
n. 92 

Stockholder, disqualification to act, § 80, p. 1050 
Interest, § 80, p. 1051 
Parties who may object, § 04, p. 1082 
Relationship to stockholder, § 85 
Sua sponte, objection to disqualification of judge, § 
93 

Subdivision of county or district, jurisdiction or pow¬ 
er of judge, § 60 

Substitute judge. Special or substitute judges, ante 
Succession, 

Interruption of continuing power of court, § 41, n, 
37 

Powers on succeeding himself, § 47 
Successive appointments, special or substitute judges, 
S 102 
Successor, 

Acts after qualification of successor as void, § 47 
Powers as to proceedings before former judge, § 
56, pp. 1018-1022 

Summons, Immunity from service, % 11 

Superfluity of judges, ground for removal, § 27, p. 976 

Superior judges, 

Designation of substitute judge, < 101, p. 1120 


Superior judges—Continued, 

Duty of successor under rotating system to sub¬ 
mit issues ordered by predecessor, § 56, p. 
1022, n. 2 

Filling vacancy in office, § 32, n. 54 » 

Before declaration of vacancy, § 32, n. 54 
Increase or decrease of compensation during 
term, § 36, p. 994, n. 69 

Interchange of judges with inferior courts, § 58 
Jurisdiction as judge of another circuit, § 61, p. 
1025, n. 41 

Selection of inferior judges, § 13 
State officer and county officer, § 3, n. 71 
Term for which elected, § 12, n. 85 
Vacation powers of inferior judges, § 48, p. 1012 
Supernumerary judges, 

Abolition of office, § 5 
Defined, § 2, p. 949 

Supplemental pleadings, waiver of right to claim 
disqualification by filing, § 95, p. 1103, n. 90 
Supplementary proceedings, selection of special judge, 

§ 101, p. 1114 

Supplementary salary, waiver, § 35, n. 37 
Supreme court judges, 

Autliority to fill vacancy occasioned by absence 
during term, § 32, n. 55 

Change of salaiy during term, § 30, p. 994, n. 59 
Income tax, restrictions against increase or de¬ 
crease in salary, § 36, p. G99 
Official disqualification, § 97, p. 1110, n. 84 
Power of single justice, § 53, n. 38 
Power to preside over trial court, § 58, n. 13 
Superior court judge selected as substitute, ter¬ 
mination of authority by death of i*egular 
justice, § 105, p. 1126, n. 14 
Sureties. Bonds, grenerally, ante 
Surplus funds, payment of claims for unpaid sal¬ 
ary, § 37 

Surrender of office, forfeiture of right to compensa¬ 
tion, § 35 

Surrender of property of office to successor, § 47 
Surrogates, 

Application of title, § 1 
Defined, § 2, p. 953 

Disqualification to act by participation in case, § 
83, p. 1066, n. 18 
Local officer, § 3, n. 66 
Powers of successor, § 56, p. 1019, n. 57 
Proceeding for removal as usurper, § 27, p. 979, 
n. 77 

Suspension, § 26 

Attorney, ineffective suspension affecting eligi¬ 
bility, § 16, n. 64 
Compensation, § 35 

Exhaustion of power of appointment, § 12 
Judicial action by vacancy, § 29 
Practice of law, eligibility, § 16 
Regular judge’s powers on selection of special or 
substitute judge, § 105, p. 1123 
Tax collector, liability on official bond for failure to 
require bond from collector, | 67 
Tax officer, hearing rule against defaulting officer in 
vacation or in chambers, § 48, p. 1014, n. 93 
Tax roll, liability on bond for failure to deliver to 
tax collector, § 67 

Tax sale, right to raise question of disqualification 
in proceedings to redeem, J 76 
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Taxes, liability of judge refusing to pay taxes on de¬ 
cedent’s estate, § 66, n. 57 

Taxpayer, disqualification of judge by interest, § 80, 
p. 1052 
Telegram, 

Indirect contempt, determination of disqualifica¬ 
tion of judge, § 94, p. 1098, n. 26• 

Notice of appointment of substitute judge, § 101, 

p. 1121 

Temporary appointment to higher court, loss of ju¬ 
risdiction, § 47 
Tenure, 

Alteration to prevent vacancy in office, § 21 
Compulsory retirement under tenure fixed by 
constitution, § 22 
Defined, § 20 

Person filling vacancy, § 33 
Resignation, § 25 

Retirement provisions affecting, § 22 
Shortening or extending by legislature, § 21 
Special judge, limitation to certain term, § 105, p. 
1127, n. 27 

Temporary appointee to fill new office, § 33 
Term distinguished, § 20 
Term*, defined, § 20 

Term of court, authority of special or substitute judge 
beyond term, § 105, p. 1126 
Term of office, §§ 20-28, pp. 968-981 
Abandonment, § 24 
Acting as counsel prohibited, § 9 
Affidavit of prejudice of judge, § 94, p. 1087, n. 3 
Age at beginning of term affecting eligibility, § 
17 

Candidate required to designate term for which 
he seeks election, § 12, n. 84 
Changing compensation during term, § 36, pp. 903, 
995 

Commencement, § 22 

Commission of crime ground for removal, § 27, 
p. 976 

Contest of election, persons to whom salary pay¬ 
able, § 37 

Death of regular judge as destroying authority 
of special judge during term, § 105, p. 1125 
Disqualification by special judge selected for the 
term, § lOO 

Duration, §§ 22, 23, pp. 970-973 
Election to fill vacancy, § 33 
Expiration, 

Continued existence and identity of court, 

§ 41 

Powers and duties, § 47 

Extra compensation, restrictions, § 36, p. 1000 
Filing findings of fact after expiration of term, § 
47 

Filling vacancy in office, § 33 
Holding over, § 23 

Expiration of term as de facto judge, § 2, p. 
950 

Possession and right to exercise duties of office 

§ 6 

Power to fix and alter, § 21 
Qualification as continuing one, § 14 
Removal for offenses committed prior to present 
term of office, § 27, p. 978 

Resignation, § 25 I 


Term of office—Continued, 

I Restriction in practice of law during his term, § 

I ‘ ^ 

Substitute judge, § 105, p. 1123 
Tenure distinguished, § 20 

Termination by legislature of office created by 
constitution, § 5 
Time, 

Arising of cause of removal, § 27, p. 978 
Commencement, § 22 

Filing affidavit of prejudice of judge, § 94, p. 
1084, n. 63 

Vacation of terms of incumbents under jwwer to 
increase number, § 5 

Term time, business to be transacted in, § 48, p. 1011 
Territorial jurisdiction, §§ 57-61, pp. 1022-1029 

Powers in vacation or in chambers, § 48, p. 1013; 
§ 60 

Time, 

Acquisition of interest, disqualification to act, § 
78, n. 53 

Arising of cause of removal, § 27, p. 978 
Commencement of term of office, § 22 
Election of inferior judges, § 13, n. 10 
Excusing delay in application for disqualification 
of judge, § 94, p. 1089 

Expiration of powers of judge in exchanged dis¬ 
trict or circuit, § 61, p. 1028 
Extension of time after expiration of term, § 47, 
n. 8 

Piling counter-affidavits as to disqualification of 
judge, § 94, p. 1096 
Pilling vacancies, § 32 

Fixed period for practice of law required before 
election, § 16 
Holding over, § 23 
Increase in compensation, 

Becomes effective, § 30, p. 994, n. 00 
Election or appointment to fill vacancy, § 
30, p. 997 

Notice of application to disqualify judge, § 94, p. 
1092 

Oath of office, § 19 
Objection to. 

Authority of special or substitute judge, § 108 
Disqualification of judge, § 94, p. 1082 
Qualification, § 14 

Special judge, § 100 
Removal of disqualification, § 81 
Removal proceeding, § 27, p. 979, n. 77 
Salaries payable, § 37 
Selection, § 12 

Special judge, § 101, p. 1114 
Withdrawal of resignation, § 25 
Title to office, §§ 6, 7 

Townships, abolition of office created under author¬ 
ity of constitution, § 5 

Transcript of testimony, powers In vacation or at 
chambers, § 48, p. 1015 
Transfer of cause, 

Adjoining district, rights of parties, § 105, p. 1124 
Brought before disqualified judge, § 97, p. 1107 
Substitute judge, § 101, p. 1120, n. 41 
Traveling expenses, restrictions against increase in 
compensation, § 36, p. 998 
Trial, 

De facto judge’s title to office, § 7 
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Trial—Continued, 

Selection of special judge during or after trial, 
§ 101, p. 1114 

Trial by court, right to raise question of disqualifi¬ 
cation, § 76, n. 16 
Trial de novo, 

Judgment by successor judge as to proceedings be¬ 
fore foimer judge, § 56, p. 1019 
Powers of successor as to proceedings before 
former judge, § 56, p. 1019 
Trial judge defined, § 2, p. 949 
Trial justice, magistrate as including, § 2, p. 952 
Trust, establishment, powers of judge other than trial 
judge, § 56, p. 1020, n. 68 

Trustees, disqualification of judge who is trustee, § 
80, p. 1049, n. 81; § 80, p. 1056 
United States district attorney, aflSdavit of prejudice 
of judge, § 94, p. 1088, n. 10 
United States judge, 

Defined, § 2, p. 949 
Federal judges, generally, ante 
Unopposed candidate, election, § 12, n. 85 
Unwillingness of regular judge to hold court, ground 
for selection of special judge, § 101, p. 1115 
Unworthiness to hold office, removal, § 27, p. 975 
Usui*per of office, 

Proceeding for removal, § 27, p, 979, n. 77 
Validity of acts, § 52 
Vacancy in office, §§ 29-83, pp. 981-988 
Abandonment of office, § 31 
Acting as counsel, § 31 
Appointment to fill vacancy, § 32 
Compensation on election or appointment to fill, 
§ 36, p. 097 

Continuance of term though vacancy exists, § 20 

Oreation of new office, §§ 31, 33 

Defined, § 29 

Flection to fill, § 32 

Estoppel to assert vacancy, § 20 

Filling. §§ 30, 32 33 

Holding other office, § 31 

Holding over by one appointed to fill vacancy, § 
23, n. 58 

Inability to porfonn duties, § 31 
Matters creating, § 31 
Power, 

Alter tenure to prevent vacancy, § 21 
Declare vacancy, § 30 
Fill ns power to declare vacancy, § 30 
Judge appointed to fill vacancy, § 55 
Qualification l)y appointee to fill vacancy later 
selected for office, § 14 
Removal from political subdivision, § 31 
Residence, § 31 

Special judge, selection, § 101, pp. 1114, 1115 
Suspension of judicial action, § 29 
Temporary vacancy, filling, $ 32, n. 54 
Tenure of person filling, § 33 
Term under election to fill vacancy, § 33 
Time of filling, § 32 
Vacation, 

Final judgment by predecessor, § 56, p. 1022, n, 3 
Office, 

Indictment for failure to vacate, § 71 
Regular judge as terminating authority of 
special judge, 5 105, p. 1126 


Vacation or at chambers, 

Action pursuant to stipulation, § 48, p. 1013 
Effect and validity of acts, § 48, p. 1014 
Eminent domain proceedings, § 48, p. 1015 
Extent of authority, § 48, p. 1012 
Jurisdiction of judge as judge of another circuit, 
district, etc., § 61, p. 1026, n. 49 
Powers and duties, § 48, pp. 1011-1015 

Judge in new district as to cause submitted 
for decree in vacation, § 56, p. 1021 
Sitting in another county or district, § 60 
Ratification of acts, § 48, p. 1014 
Special or substitute judges, powers, § 105, p. 
1128 

Stenographer, power to employ, § 46 
Territorial limitation of power, § 48, p. 1013 
Transaction of business pertaining to cause pend* 
iiig in another district, § 61, p. 1029 
Trial in chambers affecting right to fees, § 38 
Verdict, time for motion for disqualification of judge, 

§ 94, p. 1986 
Verification, 

Application for disqualification of judge, § 94, p. 
1089 

Petition for removal, § 27, p. 980 
Vice chancellors, 

Appointment, § 12, n. 87 

Creation of office by statute, § 4, n. 79 

Power of chancellor to remove, § 27, p. 975, n. 6 

Powers, § 53, n. 38 

View, disqualification of judge by refusal to allow 
view as personal prejudice, § 82, p. 1063, n. 62 
Violation of criminal law, ground for removal, § 27, 
p. 977, n. 43 

Visiting judges, jurisdiction, §§ 57-61, pp. 1022-*1029 
Void or voidable judgment or order, power* to grant 
relief, § 46 

Votes and voters. Election, generally, ante 
Waiver, 

Compensation, right to, § 35 
Counter-affidavit as to disqualification, right to 
have it filed before hearing, § 94, p. 1(X)6 
Disqualification, §§ 95, 96, pp. 1100-1104 

Action of judge disqualifying himself, § 93 
Judge to practice law, § 9 
Relationship, § 84 

Right to disqualify, disqualification on own 
motion, § 93 

Special or substitute judges, 

Irregularities in selection, § 101, p. 1117 
Oath of special judge, § 100 
Ol)jectlons to authority, § 108 
Right to selection, § 99 

Visiting judge passing on motion after returning 
to his own district, § 61, p. 1029 
War service, 

Military service, generally, ante 
Suspension during absence with leave, § 26, n. 96 
Vacancy in office because of absence, § 31, n. 62 
Warrant against appropriation for salary, § 37 
Weapon, removal for carrying concealed weapon, # 
27, p. 977, n. 43 

Widow, appropriation to, restrictions against extra 
compensation, § 36, p. 1001 

Widow’s pension, restrictions against extra compen¬ 
sation, § 36, p. 1000 
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Willful intent, evidence in proceeding for removal, § 
27, p. 980, n. 90 
Willful or corrupt conduct. 

Ground for removal, § 27, p. 977 
Indictment, § 71 
Omission to collect fees, § 39 
Wills, disqualification of probate judge drawing up 
will, § 80, p. 1055 

Wiretapping, disqualification of judge, § 82, p. 1061, 
n. 42 

Withdrawal of resignation, § 25 
Witnesses, 

Compelling aM>earance before judge at chambers, 
in another county, § 48, p. 1014 
Disqualification of judge, 

Assisting in locating witnesses, § 83, p. 1069, 
n. 67 

Bias or prejudice from observance, § 82, p, 
1060 

Competency of judge on question of his dis¬ 
qualification, § 94, p. 1097 
Material witness, § 83, p, 1068 

Application for disqualification, § 94, p. 
1092 


Witnesses—Continued, 

Disqualification of judge—Continued, 

Material witness—Continued, 

Duty to refuse to preside, § 93, n. 4 
Opinion of judge as to credibility, § 89 
Relationship, § 87 

Order subpoenaing in vacation or at chambers, 
§ 48, p. 1015, n. 3 

Power of judge to order investigation and prose¬ 
cution of witness testifying falsely, § 50 
Removal for attempt to induce witness to with¬ 
hold testimony, § 27, p. 976, n. 29 
Writ of assize of novel disseizin to test title to oflace, 
§ 6 

Writ of error coram nobis, hearing in vacation or at 
chambers, § 48, p. 1015, n. 2 

Writ of right, hearing in vacation or in chambers, 
§ 48, n. 1014 
Writing, 

Agreement for selection of special judge, § 101, 

p. 1118 

Appointment of special judge, § 101, p. 1119 
Waiver of disqualification of judge, § 95, p. 1103 
Wrongful acts, liability on official bond, § 67, p. 1034 


End of YontTHE 


1224 











CORPUS JURIS 
SECUNDUM 


i9m 

Cumulative 
Annual Pocket Part 


Volume 48A 


iDsqrt this Pocket Part in back of volume 
It replaces pdo;: pocket part, 


General pocket jrafte 
for referencee to new matter. 

,H-B Ui)rary-Avila College 

'ft fsj'J’if I 



CITE BY TITLE AND SECTION 

Thus 

4SA C.J.S. Intoxicating Liquors § 454 


This Cumulative Annual Pocket Part contains selective supplementary material 
derived from decisions closing with cases reported in: 

Supreme Court Reporter. 105 S.Ct 3552 

United States Reports. 468 U.S. (part) 

Lawyers’ Edition, Second Series..88 L.Ed.2d (part) 

Federal Reporter, Second Series.771 F.2d 1503 

Federal Supplement.615 F.Supp. 95 

Federal Rtdes Decisions.106 F.R.D. 597 

Bankruptcy Reporter.52 B.R. 80 

Atlantic Reporter, Second Series. 497 A.2d 757 

California Reporter.218 Cal.Rptr. 292 

Illinois Decisions.. 90 Ill.Dec. 721 

Military Justice Reporter.20 M.J. 1001 

New York Supplement, Second Series.493 N. Y.S.2d 287 

North Eastern Reporter, Second Series. 482 N.E.2d 1004 

North Western Rq>orter, Second Series.373 N.W.2d 692 

Pacific Reporter, S^nd Series.705 P.2d 865 

South Eastern Reporter, Second Series. 334 S.E.2d 299 

Southern Reporter, Second Series.475 So.2d 167 

South Western Reporter, Second Series. 695 S.W.2d 825 

United States Qaims Court Reporter. 8 CLCt. 638 

American Law Reports, Fourth Series.43 A.L.R.4th 


COPYRIGHT © 1981 through 1965 WEST PUBUSHING CO. 


COPYRIGHT® 1986 
By 

WEST PUBUSHING CO. 























48A CJS 1 


INTOXICATING LIQUORS § 432 

Pag* 143 


INTOXICATING 

LIQUORS 

page 22 

§ 366. Grounds 

28, Pa.—^In re Catering Club Liquor License No. 
CC-4837, Issued to Fulton Post, Inc., 438 A.2d 
662, 63 Pa.Cmwlth. 313. 

§ 367. Property Subject to Search, 
Seizure, and Forfeiture 

page 24 

43. U.S.—^U. S. V. Eighty-Eight Thousand, Five Hun¬ 
dred Dollars, C.A.Mo.. 671 F.2d 293. 

§ 368. -Vehicles and Convey¬ 

ances 

page 26 

70. Mich.—People v. Langley. 317 N.W.2d 342, 113 
Mich.App. 567. 

71. Or.—State v. Tremaine, 641 P.2d 637, 56 Or.App. 
271. 

§ 375. Necessity for warrant 

page 36 

71. Grounds for warrantless search 

Fhu—State v. Patterson, App. 4. Dist., 444 So.2d 1168. 

§ 376. — Search of instruments of 
transportation 

page 39 

98. Piiyate property 

U.S.—U.S. V. Shepherd, CA.N.C., 714 F.2d 316, cert, 
den. 104 S.Q. 1914, 80 L£d.2d. 462. 

§ 380. -Probable Cause 

page 48 

4. Sufficient recency shown 

0) 

Tcnn.—State v. Bush, Cr.App., 626 S.W.2d 470. 

§ 383. Execution of Warrant 

page 62 

52, Cal.—People v. Rodriguez, 168 CaI.Rptr. 413,111 
CA.3d 161. 

53. Va.—HoUoman v. Com., 275 S.E2d 620, 221 Va. 
947. 

page 83 

§ 398. In General 

41. Gambling devices 

Ohio—^MillsJennings of Ohio, Inc. v. Liquor Control 
Com’n, 475 N.E2d 1321, 16 Ohio App.3d 290, 16 
O.B.R. 321. 

page 96 

§ 407. Nuisance or Business Subject 
to Abatement or Injunction 

87. Okl.—State ex vd. Fallis v. Mike Kelly Const 
Co., 638 P.2d 455. 

§ 411. In general 

page 102. 

70. Cal.—Department of Alcoholic Beverage Control 
V. Locker, 181 CaI.Rptr. 55. 129 CA.3d 381. 


§ 428. General Considerations 

page 133 

48. U.S.—Snyder v. West Rawlins Properties, Inc., 
D.CWyo., 531 F.Supp. 701. 

Ga.—^Nunn v. Comidas Exquisites, Inc., 305 S.E2d 
487, 166 Ga.App. 796. 

An exception to the rule of nonliabili¬ 
ty for furnishing intoxicating liquor is 
the furnishing to obviously intoxicated 
persons.^®-’ 

48.5. Wash.—Wilson v. Steinbach, 656 P.2d 1030, 98 
Wash.2d 434—^Young v. Caravan Corp., 663 P.2d 
834, 99 Wash.2d 655, am. on oth. grds. 672 P.2d 
1267. 

Halligan v. Pupo, 678 P.2d 1295, 37 Wash.App. 
84. 

page 134 

49. Alaska—Nazaroio v. Uric, 638 P.2d 671. 

Iowa—CJ.S. cited in Nelson v. Restaurants of Iowa, 

Inc., 338 N.W.2d 881, 883. 

S.C.— CJS, dtod in Christiansen v. Campbell, 328 
S.E2d 351, 355, 285 S.C. 164. 

50. Iowa—CXJ.S. dted ia Haafke v. Mitchell, 347 
N.W.2d 381, 384. 

Mo.—CJ.S. dted in Sampson v. W.F. Enterprises, Inc., 
App., 611 S.W.2d 333, 335. 

51. MiclL-Oregory v. Kuvtis, 310 N.W.2d 415, 108 
Mich.App. 443. 

53. Mich.-Comack v. Sweeney, 339 N.W.2d 26, 127 
Mich.App. 37S. 

Since the publication of the bound volume the case of 
HaU V. Budagher, 76 N.M. 591, 417 P.2d 71 has been 
overruled the court holding that in light of use of 
automobile and increasing frequ»cy of accidents involv¬ 
ing drunk drivers, consequences of serving liquor to 
intoxicated person whom server knows or could have 
known is driving car, is reasonably foreseeable; thus, 
person may be subject to lialality if he or she breaches 
his or her duty by violating statute or regulation which 
prohibits selling or serving of alcoholic liquor to intoxi¬ 
cated person, breach of which is found to be proximate 
cause of injuries to third party. 

N.M.—Lopez V. Maez, 651 P.2d 1269, 98 N.M. 625, 
also overruling Marchiondo v. Roper, 90 N.M. 367, 
563 P.2d 1160. 

54. Mich.—Verdusco v. MiUer, 360 N.W.2d 281, 138 
Mich.App. 702. 

page 135 

56. Since the publication of the bonnd vdnme the 
case of Marchiondo v. Roper, 90 N.M. 367. 563 P.2d 
1160, has been overruled t^ court holding that in light 
of use of automobile and increasing frequency of acci¬ 
dents involving drunk drivers, consequences of serving 
liquor to intoxicated perstm whom server knows or 
could have known is driving car, is reasmiably fcmseea- 
ble; thus, person may be subject to liability if he or she 
breaches his or her duty by violating statute or legula- 
ticm which prc^its sdling or serving of alcoholic liquor 
to intoxicated persOT, breach of which is found to be 
proximate cause of iqjuriot to third party. 

N.M.—Lopez V. Maez, 651 P.2d 1269, 98 N.M. 625, 
also overruling Hall v. Budagher, 76 N.M. 591,417 
P.2d 71. 

60. Conn.—CJ.S. dted in Slicer v. Quigley, 429 A2d 
855, 857, 180 Conn. 252. 

63. Ariz.-^tiveros v. Borak, 667 P.2d 200, 136 
Ariz. 500, overruling certain decirions and disap¬ 
proving others—Branoigan v. Raybudc, 667 P2d 
213, 136 Ariz. 513. 

Groas ncgUgence and actual netiee reqalred 
Mich.—Morris v. Marldey, 371 N.W.2d 464.143 Micfa. 
App. 12, disagreeing with Oftgory v. Kurds, 108 
Mich.App. 443. 310 N.W.2d 41S. 


§ 429. Statutory Provisions 

page 136 

66. Governmental interesia; better rule of law 
^ce the publication of the bound volume, the case of 
Blarney v. Brown, 270 N.W.2d 884, has been overruled 
the court holding that where Wisccmrin border dty bar's 
only contact with Minnesota was unilateral activity of 
IS-year-old Minnesota resident, who was then under 
Minnesota drinking age but who was above Wisconsin’s 
drinking age, in returning to Minnesota, where she was 
involved in automobile accident, after having been 
served drinks in the bar, the Minnesota courts lacked 
jurisdiction over the Minnesota resident’s insurer’s ac¬ 
tion against bar for indemnity or contribution, notwith¬ 
standing that Minnesota was the only forum where a 
remedy was available. 

Minn.—West American Ins. Co. v. Westin, Inc., 337 
N.W.2d 676, also overruling Anderson v. Luitjens, 
311 Minn. 203, 247 N.W.2d 913. 

68. Cal—Burke v. Suptfior Court, San Diego Coun¬ 
ty, 181 Cal.Rptr. 149, 129 CA.3d 570. 

Mass,—O’Hanley v. Ninety-Nine Inc., 421 N.E2d 1217, 
12 MassApp. 64. 

Mich.—Dahn v. Sheets. 305 N.W.2d 547. 104 Mich. 
App. S84. 

70. Mich.—Browder v. International Hdelity Ins. Co., 
321 N.W.2d 668, 413 Mich. 603. 

page 137 

79. N.Y.—Matalavage v. Sadler, 432 N.Y.S2d 103,77 
A.D Jd 39. 

80. IlL—Henry v. Bloomington Third Ward Commu¬ 
nity Qub, 411 N.E2d 540, 44 IU.Dec. 418, 89 
IlUpp.3d 106. 

Mich.—Woodbeck v. Moore, 272 N.W.2d 152, 85 Mich. 
App. 605, app. after remand 310 N.W.2d 242, 107 
Mich.App. 784. 

page 138 

91. N.D.—Thoring v. Bottonsek, 350 N.W.2d 586. 
page 139 

§ 430. —— Nature of Statutory 
Remedy 

95. Mich.—CJ.S. dted in Browder v. International 
Fiddity Ins. Co., 321 N.W.2d 668,673,413 Mich. 
603. 

page 140 

§ 431. Grounds of Action 

13. Proximate cause 

U.S.—Tomlinson v. McCutcheon. D.COhio, 554 
F.Supp. 186, 

§ 432. -lUegaUty of Sale 

page 142 

39. Mich.—Friend v. Campbell, 301 N.W.2d 503,102 
MicEApp. 278. 

N.Y.—Anderson v. Comardo, 436 N.Y.S.2d 669, 107 
Mi8c.2d 821-Kohler v. Wny. 452 N.Y.S.2d 831, 
114 MiscJd 856. 

Prohibition against after-hours sales 
may be sufficiently related to the pur^ 
poses of statute to constitute ^^illegal 
sellmg"' within the meaning of the stat¬ 
ute giving rise to a cause of action 
thereunder.^* 

40JS* Minn.—HoUeridt v. Qty of Good Thunder, 340 
, N,W2d 665. 

page 143 

42. Uil—Corrigan v. U.&, DCVa^ 595 F-Snpp. 
1047. 

Ind:—Parrett v. Lebamoff, App., 408 N.E2d 1344. 
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S.C—CJ^. died in Christiansen v. Campbell. 32S 
S.E.2d 351. 355. 285 S.C 164. 

43. Flau—Lonestar Florida, Inc. v. Cooper, App. 4 
Dist, 408 So.2d 758. 

Tenn indndes intoxication by alcohol and/or 
drogs 

Or.<-Blunt v. Bocd, App., 704 P.2d 534, review den. 
708 P.2d 1146, 300 Or. 180. 

49. Statutory Tiolation ne^gence as matter of 
law 

SJ).—Walz V. City of Hudson, 327 N.W.2d 120. 

page 144 

54. Mass.->-CnnhK) v. Milford Keg, Inc., 431 N.R2d 
M 385 Mass. 323. 

56. Fhmcfaisor of convenience store 

CaL—Wickham v. Southland Corp.. 4 Dist. 213 Cal. 
Rptr. 825, 168 CA.3d 49. 

§ 433. -Selling and Fur¬ 

nishing Liquor to Minors 

55. Tenn.—^Brookins v. The Round Table, Inc., 624 
S.W.2d 547. 

Utah—Yost V. State, 640 P.2d 1044. 

Minor accompanied by adnlt 

Fla.—McCarthy v. Danny’s West, Inc., App. 4 Dist, 
421 So.2d 756. 

Wfllftilness necessary 

Fla.—Armstrong v. Munford, Inc., 451 So.2d 480. 

No liability absent obvious intoxication of mi¬ 
nor 

CaL—Strang v. Cabrol, 209 CaLRptr. 347, 691 P.2d 
1013, 37 C3d 720, (disai^iroving Burke Superior 
Court, 129 CaLApp.3d 570, 181 CaLRptr. 149). 

Rogers v. Alvas, 1 IMst, 207 CaLRptr. 60, 160 
CA.3d 997. 

57. Kfich.—Comack v. Sweeney. 339 N.WJd 26, 127 
MiclLApp. 375. 

Nev.—^Bell v. Alpha Tau Omega Fraternity, Eta EpsOtm 
Chapter, 642 P.2d 161, 98 Nev. 109. 

^ 62. HL—Gora v. 7-11 Food Stores, 440 NJEJd 279, 
64 ELDee. 727, 109 ELAppJd 109. 

bfich.—Luddo V. Apollo Lanes 8c Bar, Inc, 333 
N.W2d 246, 123 MicLApp. 267. 

64. Nev.—Yoscovitch v. Wasson, 645 P2d 975, 98 
Nev. 250 
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66. Ga.—Sutter v. Hutchings, 327 S.£.2d 716, 254 
Qa. 194, on remand 332 S.E2d 175, 174 Ga.App. 
743. 

Prior to effective date of statute governing lia¬ 
bility 

Fla.—Barber v. Jensen, 450 te.2d 830 

Fla.—^Mi^ore v. Crown Liquors Broward, 
Inc., 448 So.2d 978. 

§ 434. —- Injuries to Person 

73. Mich.—Tebo v. Havlik, 311 N.W.2d 372, 109 
MidtApp. 413, affd. and renuL 343 N.W2d 181, 
418 Mich. 350, overruling Citizens Ins. Co. of 
America v. Tuttle, 96 MidtApp. 763, 249 N.W.2d 
224. 
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75. Midt—Morgan v. Backseat Saloon Country 
Cousm, Inc., 318 N.W2d 617,114 Mich App. 89. 

76. Fla.—^Lonestar Florida, Inc. v. Cooper, Aj^ 4 
Dist, 408 So.2d 758. 

HL—Wddi V. Omvenient Food Mart No. 550, 435 
N.E2d 894, 62 lllJ>ec. 96, 106 l!LApp.3d 131. 

N.Y.—Huyler v. Rose. 451 N.Y3.2d 478, 88 AD.2d 
755. 

77. Minn.—Jones V. Fisher, 309 N.W.2d 726. 

N.Y.—Matalavage v. Sadler, 432 N.Y.S2d 103, 77 

AJ>2d39. 


Notwithstanding obvious intoxication 
Md.—Fisher v. O’Connor’s, Inc., 452 A.2d 1313, 53 
Md.App. 338. 

Sale to minor 

(3) Other statement. 

Mich.—Hasty v. Broughton, 348 N.W.2d 299, 133 
MidtApp. 107. 

Social host’s fhrmshing aicoho! to minor 
Midt—Klotz V. Fersenaire, 360 N.W.2d 255, 138 Mich. 
Af^ 638 (disagreeing with Ltmgstreth v. Fitzgib* 
bon. 125 Mich-App. 261, 335 N.W.2d 677.) 

78. Sodal host’s fhmisfaing alcohol to minor 
Midt—Longstreth v. Fitzgibbon, 335 N.W.2d 677, 125 
MidtApp. 261, affd. 377 N.W.2d 804, 423 Mich. 
675. 
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80. Ariz.—OntivCTos v. Borak, 667 P.2d 200, 136 
Ariz. 500, overruling certain decisions and distq>- 
proving others. 

Tavern owner not liable 

Mhut—Schwingler v. DoebeL 309 N.W.2d 760. 

Sale to obviously intoxicated person 
Wash.—Wilson v. Steinbach, 656 P.2d 1030, 98 
Wash.2d 43^1—^Young v. Caravan COrp., 663 P.2d 
834, 99 Wash.2d 655, am. on oth, grds. 672 P.2d 
1267. 

Halhgan v. Popo, 678 P.2d 1295, 37 Wash.App. 
84. 

82. Wyo.—McOellan v. Tottenhoff. 666 P.2d 408. 

84. Fireman’s role 

Iowa—Pottehaum v. Hinds, 347 N.W.2d 642. 

86. Alaska—Naareno v. Urie, 638 P.2d 671. 

87. Standard of reasonable man 

Alaska—Nazareno v. Uri^ 638 P2d 671. 

Ariz.—Brannigan v. Raybudc, 667 P.2d 213, 136 Ariz. 
513. 

A dramshop chrfl liability statute 
does not preempt a patron’s common- 
law cause of action against a tavern 
owner based on assault and battery 
and negligent failure to ke^ the prem¬ 
ises safe.®'*® 

91.5 Assault by bartender 

lowar-Goldea v. O’NeiU, 366 N.W.2d 178. 

91.10 lowa-GoWen v. O’Neal, 366 N.W.2d 178. 
94. Fla.—Worth v. StahL At^, 388 So.2d 340. 

page 148 

96. Fla.—Worth v. StahL Ai^., 388 So.2d 340. 
Mina—Devine v. McLain, 306 N.W.2d 827—Schwin- 
gler V. DoebeL 309 N.W.2d 760. 

Wash.—Johnson v. Martin, 626 P.2d 525, 28 Wash. 
App. 774. 

§ 437. -Sale Contrary to Notice 

page 150 

34. Nil.—Bums v. Bradley, 419 A^ 1069,120 N.H. 
541 

§ 438. Famishing intoxicants and 
Resulting Intoxication as 
Cause of IiuuiT 

page 151 

46. Idaho-Alegria v. Payonk, 619 P.2d 135, 101 
Idaho 617. 

Mass.—Qmino v. Milford Inc., 431 NRJd 920, 

385 Mass. 323. 

Minn.-Crea v. Bly, 298 N.WJd 66. 

47. IlL-Lang v. BJ.T.. Inc., 420 NRld 767, 51 
nLDec. 353, 96 IlLApp.3d 37. 

51. Nev.—Yoscovitch v. Wasson, 645 P2d 975, 98 
Nev. 250. 
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55. Nev.—Van Cleave v. Kietz-MiU Minit Mart, 633 
P.2d 1220, 97 Nev. 414. 

56. Mass.—Michnik-2^Ubennan v. Gordon’s Liquor, 
Inc., 453 N.£.2d 430, 390 Mass. 6. 

58. Homidde 

(2) Other matters. 

Ariz.—Hebert v. Qub 37 Bar. App., 701 P.2d 847, 145 
Ariz. 351. 

page 153 

63. Fla.—Buison v. Gate Petroleum Co., App., 401 
So.2d921 

64. Use of automobile by minor 

(1) For wrongful conduct of one minor buyer in 
providing minor driver with means of becoming intoxi* 
cated did not amount to superseding cause and did not 
relieve liquor store of liability. 

Alaska—Morris v. Farley Enterprises, Inc., 661 P2d 
167. 

67. Not too remote to be proximate cause 
Wis.—Sorensen by Kerscher v. Jarvis, 350 N.W.2d 108, 
119 Wis.2d 627, overruling Demge v. Feierstein. 
268 N.W. 210, 222 Wis. 199, Seibd v. Leach, 288 
N.W. 774,233 Wis. 66, and Farmers Mutual Auto¬ 
mobile Ins. Co. V. Gast. 117 N.W.2d 347, 17 
Wis.2d 344. 

Knowledge of membership in protected class 

(1) Other statements. 

Wis.—Sorensen by Kerscher v. Jarvis, 350 N.WJid 108, 
119 Wis.2d 627, overruling Garcia v. Hargrove, 176 
N.W.2d 566, 46 Wis.2d 724, Garcia v. Hargrove, 
190 N.W2d 181, 90 Wis.2d 483 and Olsen v. 
Copeland, 280 N.W.2d 178, 90 Wt&2d 483. 

§ 439. Defenses 

page 154 

70. Matters held not to constitute defense 
EL—Oalyean v. Duncan. 5 Dist, 466 N.E2d 264, 80 
ELDec. 812, 125 llLApp.3d 464. 

§ 441 . — Contributory Act or 
Negligence; Assumption of 
Risk 

page 155 

91. La.—Chausse v. Southland Corp., App., 400 So.2d 
1199, writ deo. Sup., 404 So.2d 278 and 404 Sa2d 
497, 498. 

Mass.—O’Hanky v. Ninety-Nine; Inc., 421 N.E2d 
1217, 12 MassApp. 64. 

Mina—Sdm v. Oaravalia, 306 N.W2d 806. 
Comparative negligence where no negligence in 
bringing about intoxication 
Mich.—Lynoan v. Bavar COn Inc., 356 N.W.2d 28, 136 
MiduApp. 407. 

Comparative fimh concepts inapplicable to cer^ 
tain defmsea 

Iowa—Martin v. Heddinger, 373 N.W.2d 486. 

94. Tena—Broddns v. The Round Table, Inc., 624 
S.W.2d 547. 

Participation in purchase of ’’roonds” 

Mich.—Barrett v. CampbdL 345 N.W.2d 614, 131 
MichApp. 552. 

page 156 

97. UA—Patton v. Camrike, D.CN.Y., 510 F.Supp. 
625. 

98. Mich.—Dahn v. Sheets. 305 N.W.2d 547, 104 
MidLApp. 584. 

99. Minn.—Hannah V. Jensen, 298 N.W.2d 52. 

page 157 

2. Ind.—Panett v. Lebamoff, App., 408 N.E2d 1344. 
Minor’s parents 

Mo.—Sampson v. W.F. Enterprises, Inc., An>., 611 
S.W.2d 333. 
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8. NJ.—Rhyncr v. Madden, 457 A.2d 1243, 188 NJ. 
Super. S44. 
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13. Fireman’s rule applied to police officer 

Minn.—^Hannah v. Jensen, 298 Nf.W.2d 52. 

17. Del—Wright V. Moffitt, 437 A.2d 554. 

§ 442. Persons Entitled to Sue; Par¬ 
ties Plaintiff 

20. CaL—Cory v. Shierioh, 174 CaLRptr. 50a 629 
P.2d 8, 29 C3d 430. 

Fla.—Burson v. Gate Petroleum Co., App., 401 So.2d 
922. 

Or.-Sager v. Mcacnden, 672 P.2d 697, 296 Or. 33. 

21. Police not within protected class 

Minn.—Hannah v. Jensen, 298 N.W.2d 52. 

A cause of action against a social 
host for serving intoxicating liquors to 
the point of intoxication to a minor is 
not limited to third parties and may be 
maintained by the minor himself.^*^ 

23.5. Pa.—Congini by Gongim v. Portersvflle Valve 
Co., 470 A.2d 515, 504 Pa. 157. 
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28. N.Y.—Matalavage v. Sadler, 432 N.Y.S2d 103, 77 
A.D.2d 39. 

Dynarski v. U-Crest Fire Dist., 447 N.Y.S.2d 86, 
112 Misc.2d 344. 

§ 443. —^ Husbands and Wives; 
Parents and Children 

34. Minn.—^Hannah v. Chmielewski, Inc., 323 
N.W.2d 781. 

Sidt not derivattve 

Mich.—Schutz v. Murphy, 297 N.W,2d 676, 99 Mich. 
App. 386. 

page 160 

38. Ala.—Maples v. Chinese Palace, Inc., 389 So.2d 
120 . 

Constitatioiial 

Ga.~-Reeves v. Bridges, 284 S.E2d 416, 248 Ga. 600. 

Suit not deriyatiye 

U.S.—Endy v. Village of Nyack, D.CN.Y., 576 F.Supp. 
1561 

39. N.Y.—Matalavage v. Sadler, 432 N.Y.S2d 103,77 
A.D.2d 39. 

§ 444. Persons Liable; Parties De¬ 
fendant 

44. Pa.—Mancuso by Smith v. Bradshaw, 487 A.2d 
990, 338 Pa.Super. 328, app. gr. 497 A,2d 607— 
Matthews v. Konieczny, 488 A.2d 5,338 Pa.Super. 
504, app. gr. 497 A.2d 607. 

46. Receive 

Mich.—Ray v. Taft, 336 N.W.2d 469, 125 Mich.App. 
314. 

47. lU.—Lowe v. Rubin, 424 N.R2d 710, 53 niDec, 
919, 98 IlLApp.3d 496—Coulter v. Swearingen, 
447 N.E2d 561, 69 BLDec. 344, 113 IlLApp.3d 
650-Thompson v. Trickle, 449 N.E2d 910, 70 
HLDcc. 563, 114 IllApp.3d 930-Heldt v. Brei, 1 
Dist., 455 N.E2d 841 74 IlLDec. 413, 118 HI 
App.3d 798. 

Minn.—Holmquist v. Miller, 367 N.W.2d 468—Meany 
V. NeweB, 367 N.W2d 472. 

Miss.—Boutwell v. Sullivan, 469 So.2d 526. 

Pa.—Uein v. Raysinger, 470 A.2d 507, 504 Pa. 141. 
Company party 
(1) Other Elements. 

Minn.—Meany v. Newdl, App., 352 N.W.2d 779, affd. 
in part, revd. in part on oth. grds. 367 N.W.2d 472, 


Minor 

lU.—2l!amiar v. Undoman, 1 Dist., 478 N.E2d 534, 88 
IlLDec. 219, 132 IlLAi^.3d 886. 
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48. Mich.—Loogstr^ v. Fhzgibbon, 335 N.W.2d 
677, 125 MicItApp. 261, affd. 377 N.W.2d 804, 
423 Mich. 675. 

Wis.—Koback v. Crook, 366 N.W.2d 857, 123 Ws.2d 
259. 

Serring to minors 

Pa.—Congmi by v. Portersville Valve Co., 470 

A.2d 515, 504 Pa. 157. 

53. Mich.—Woodbeck v. Moore, 272 N.W.2d 151 85 
MiduApp. 605, a{^. after remand 310 N.W.2d 
241 107 Mich-App. 784. 

Common law liability not {weanpted by dram 
shop act 

Iowa—Haafke v. Mitchell, 347 N.W.2d 381. 

54. Recovery not precluded by fiiiliire to join 
husband a definidant 

Mich.—Belcher v. OfBce, Inc., 362 N.W.2d 291, 139 
MichApp. 385. 

A statute prohibiting a person from 
giving alcoholic beverages to an intoxi¬ 
cated person where the donor knows 
the other person is intoxicated extends 
civil liability to family, friend or ae* 
quaintanee.^*^ 

54.5 Furnishing *^me more drink** 

Ind.—Ashlock v. Norris, App. 3 IMst, 475 N.E.2d 
1167. 
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62. Ind.—CJ.S. dted in Whisman v. Fawcett, 470 
N.E2d 73, 78. 

64. Prior to effective date of statute governing 
liability 

Fla.—Barber v. Jensen, 450 So.2d 830. 

65. 111.—Wieoke v. Champaign County Grain Ass’n, 
447 N.E2d 1388, 69 BLDec. 701, 113 Il]App.3d 
1005. 

The violation of a statute governing 
the use and consumption of alcoholic 
beverages may form the basis for a 
negligence action.^ ’ 

65.5. Statute prohibithig consumption of alco¬ 
holic liquor on public his^wasrs 
Mich.—Sneath v. Popidek, 352 N.W.2d 331, 135 Mich. 
App. 17. 

66. Knowledge concerning driving of vdiide 

(1) Host who serves hqucff to an adult soda! guest, 

knovnng both that guest is intoxkmted and will there* 
after be operating motor vdiide, may be held Battle. 
NJ.—KeUy v. OwinneU, 476 AJd 1219, 96 NJ. 538. 

67. Ohio—Settlemyer v. V^lmington Veterans Post 
No. 49, American Legion, Inc., 464 NJEJd S2L 
11 Ohio $t3d 123,11 O.B.R. 421. 

Pa.-Sites v. Clooiian, 477 AJd 547, 328 Pa.Sttper. 481. 

Independently of any liabilily prem¬ 
ised upon the furnishing of alcoholic 
beverages to a motorist, a person does 
not owe a duty to a third party for his 
actions in helping the motorist to an 
automobile and permitting the motorist 
to drive.^*’ 

68.5 Ind.—Ashlock v. Norris, App., 475 N.E2d 1167. 


Page 188 

§ 445 . -Joint tort-feasors 

page 163 

A host and guest to whom the host 
serves intoxicating liquors knowing 
the guest to be intoxicated are hable as 
joint tort-feasors to third parties in¬ 
jured by the guest as a result of the 
guest’s driving while intoxicated,’*-* 

76.5. NJ.—Kdly v. Owinndl, 476 K2d 1219, 96 
NJ. 538. 

§ 447. — Owner or Lessor of 
Premises 

page 164 

90. ExdiisiTe remedy 

MidL-Gregocy v. Kurtis, 310 N.WJd 41S, 108 Mich. 
App. 443. 

91. Eratemity 

Or.—Stein v. B^ Rho Alumni Ass'n, Inc., 621 PJd 
632, 49 OrApp. 965. 

§ 449. Notice of Claim 

page 166 

22. Faflure to name purcbastf aa not warrant- 

big Slfwil—l 

Conn.-Cruz v. Wice, 479 A2d 1249,40 ComuSap. 48. 

§ 450. Pleading 

page 171 

74. MicL—Barrett v. Campbdl, 345 N.W.2d 614,131 
Mich.Ai^. S52. 

§ 451. Evidence 

77. Bar*8 liability requirea proof of patron’! 
preaence 

Iow»—Fournier v. Fraternal Order oi Eagles, Watedoo 
Aerie No. 764, App., 368 N.WJd 849. 

page 178 

§ 455. -Questions of Law and 

Fact 

54. Foreseeability of liqnor store 

Colo.—Bartley v. Eoyd, App., 695 P2d 781. 

§ 456. -Instructions 

page 180 

72. Pa.—Suskey v. Loyal Order of Moose Lodge No. 
86. 472 AJd 663, 325 Pa.Super. 94. 

§ 460. Damages 

page 186 

33. Mental snffering 

(1) Other matters 

lowfr-Haafke v. MitcbdL 347 N.WJd 381. 

page 188 

A decedent’s estate may recover 
medical and funeral ^cpenses that it is 
under a legid obligation to pay to the 
extent that it act^y pays those ex¬ 
penses.**-* 

51.5 Eipenaea paid by parents 
ni— Maras v. Bertholdt, 2 Dist, 467 N.EJd S99, 81 
. niDec. 728, 126 BLAppJd 876. 

56. Widow*a cbange in financial drcumatawce 
not fiMtor 

N.Y.—Fox V. Mercer, 4 Dept, 489 N.Y.S.2d 792, 109 
AJ>.2d 59. 
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Page 189 


page 189 

68. Oaims of 

N.Y.—Valicenti v, Valenze, 3 Dept., 488 N.Y.S.2d 834, 
108 A.D.2d 300, app. dism. 484 N.E2d 1059, 65 
N.Y.2d 1051 

(2) Childien could not recover under dram shop act 
for nooeconomic consortium injuries such as grid*, love 
and loss of society. 

N.Y.—Valicenti v. Valenze, 3 Dept., 488 N.Y.S2d 834, 
108 A.D,2d 300, app. dism. 484 N.E2d 1059, 65 
N.Y.2d 1053. 

§ 461. -Exemplary damages 

75. Or.—Pfeifer v. O^perstone Restaurant and 
Lounge, Inc., 693 P.2d 644, 71 OrApp. 599. 

However, it has also been held that 
exemplary damages are not allowed 
under dram shop acts.’^^ 

76.5. Iowa:—Ndson v. Restaurants of Iowa, Inc., 338 
N.W.2d 881—Haafke v. MitcheU, 347 N.W.2d 
381. 

§ 462. -Reduction or Mitigation 

of Damages 

page 191 

A verdict in a dram shop action is 
not subject to reduction by flie amount 
of basic economic loss benefits re¬ 
ceived by plaintiff from his insurance 
carrier since a dram shop action is a 
strict liability action, not an action in 
negligence.^^ 

2.5 Minn.—Newmaster v. Mahmood, App., 361 
N.WJd 130. 

page 193 

§ 466. Validity of Contracts and 
Conveyances 

25. Under Uniform Commerdal Code 

U.S.—In re Rudy's Inc., 23 B.R. 1. 

§ 468. -Note for Price of Li¬ 

quors 

page 198 

75. Me.—Mokarzel v. Vorias, 419 A.2d 1017. 
page 205 

INTRAUTERINE DEVICE. An “in¬ 
trauterine device” is a contraceptive 
device which fits within the uterus;®-^ 
it is commonly referred to as an 

9.5. Wis.—Hansen v. A,H, Robins, Inc., 335 N.W.2d 
578, 579, 113 Wis.2d 550. 

9.10, Wis.—^Hansen v. A.H. Robins, Inc., 335 
N.W.2d 578, 579, 113 Wis.2d 550. 

JEOFAIZE. 

page 253 

22. Or.—Hershberger Complaint of, 606 P.2d 623, 
625, 288 Or. 559. 

JOINT STOCK COMPANIES. 

page 269 

§ 6. Foreign Companies 

56. U.S.—Alosio V. Iranian Shipping lines, S. A., D.C 
N.Y., 426 F.Supp. 687, affd., CA., 573 F.2d 1287, 
three cases, and 1290 and 1291. 


57. U.S.—Alosio v. Iranian Shipping Lines, S.A., D.C 
N.Y., 426 FSupp. 687. affd., CA., 573 F.2d 1287, 
three cases, ami 1290 ami 1291. 

§ 31. In General 

page 289 

56. Cause of action 

Tex.—Fort Worth Sted & Machinery Ca v. Norswor- 
thy. Civ.App., 570 S.W.2d 132, err. dism. 

page 296 

74. Mass.—New England Merchants Nat Bank of 
Boston V. Old Colony Trust Co., 417 N.E2d 471, 
11 Mass.App. 539, affd. 429 N.E2d 1143, 385 
Mass. 24. 21 A.L.R. 4th 873. 

§ 41. -Rights and Liabilities of 

Stockholders 

88. liqnidating diyidmids payable to record 
owner 

Mass.—New England Merchants Nat. Bank of Boston 
v. OW Colony Trust Co., 429 N.E2d 1143, 385 
Mass. 24, 21 A.L.R. 4th 873. 

JOINT TENANCY 

§ 3. Survivorship as Essential At¬ 
tribute 

page 302 

23. HI.—In re Alpcrt’s Estate, 430 N.E2d 181, 58 
niDed 239, 102 niApp.3d 600, affd. 447 N£.2d 
796, 69 niDec. 361, 95 ni.2d 377. 

Wash.—CJ.S. cited in Matter of Oneys Estate, 641 
P.2d 725, 727, 31 WasEApp. 325. 

page 303 

25. ni.—In re Wilson’s Estate, 410 N.E2d 23. 43 
ni.Dec. 23. 81 Qiad 349. 

27. Ma—Neidert v. Nddcrt, App., 637 S.W.2d 296. 
NJ.—Historic Smithville Devdopment Co. v. Chelsea 

Tide & Guar. Co., 445 A.2d 1174, 184 NJ.Super. 
282, affd. in part, revd. in part on oth. grds. 464 
A.2d 1177, 190 NJ.Supcr. 567. 

28. Ind—Rogers v. Rogers, App., 437 N.E2d 92. 
Nd).—CJ5. dted in In re Estate of Walters, 324 

N.W.2d 889, 890, 212 Nd). 645. 

Wash.—^Matter of Oney’s Estate, 641 P.2d 725, 31 
WashApp. 325. 

page 304 

29. Kan.—Matter of Shields’ Estate, 574 PJd 229, 1 
Kan.App.2d 688, affd. 584 P,2d 139, 22 Kan. 604. 

OkL—CJ.S. cited in Latki v. State ex rd. Oklahoma 
Tax Com’n, 688 P.2d 59, 61. 

30. Nd).—CJA cited in Bi le Estate of Walters, 324 
N.WJd 889, 890, 212 Nd). 645. 

page 305 

34. Kan.—Matter of Shields’ Estate, 574 PJd 229, 1 
KaRApp.2d 688, affd. 584 P.2d 139, 22 Kan. 604. 

35. Homestead 

Ala.—Durham v. Durham, 400 So.2d 751. 

38. Mont—In re Matye’s Estate, 645 P.2d 955, 198 
Mont 317. 

N.D.—Matter of SnortlancTs Estate, 311 N.W.2d 36. 
Wis.—Matter of Safian’s Estate, 306 N.W.2d 27, 102 
Wis2d 79, 25 AL.R.4th 766. 

Joint and sunriyorship bank aoonnntff 
(1) Person convicted of murdm* shaQ not in any way 
boidit by the death, where decedent and guilty person 
was conddered to have predeceased decedent and dece¬ 
dent was to be treated as survivor oititled to whole 
account 

Ohio—In re Estate of Fiore, 476 N.E2d 1093, 16 Ohio 
AppJd 473. 16 O.B.R. 555. 

42. Fla.—In re Ritter's Estate, App.3 Dist, 407 So.2d 
386. 


Ill—In re Alpert’s Estate, 430 N.E2d 181, 58 ULDec. 
239, 102 IILApp.3d 600, affd. 447 N.E.2d 796, 69 
ni.Dcc. 361, 95 I11.2d 377. 

§ 4 . -Bank Accounts or Depos¬ 

its 

page 306 

50. Mass.—West v. First Agr. Bank, 419 N.E2d 262, 
383 Mass. 534. 

Ohio—In re Thmnpson's Estate, 423 N.E2d 90, 66 
Ohio St2d 433, 20 0.0.3d 371. 

Property right under statnte 

(1) Ala.-Harris v. Dial, 398 So.2d 679. 

page 307 

51. Tex.-^hef!idd v. Dozier’s Estate, App. 8 Dist, 
643 S.W.2d 197, err. ref. no rev. err. 

54. U.S.—Safeco Ins. Co. of America v. Kartscme. 
D.CCal., 510 F.Supp. 856. 

page 308 

56. Mo.—Blue Vdley Federal Sav. and Loan Ass'n v. 
Burrus, App., 637 S.W2d 737. 

§ 5. Statutory Modification or Abo¬ 
lition 

page 310 

66. Old.—Isenhower v. Duncan, App., 635 P.2d 336. 

§ 6. General Considerations 

page 311 

85. Minn.—Staples v. Miller, 319 N.W.2d 57. 

page 312 

94. AtIl—C oulson v. HiUiner, App., 612 S.W.2d 124, 
271 Ark. 890. 

§ 7. Property and Estates Subject to 
Joint Tenancy 

page 314 

15. N.Y.—Vincent v. Vincent, 435 N.Y.S.2d 775, 80 
AD.2d 582. 

§ 9. Essential Elements 

page 315 

33. Ala.—Kempaner v. Thompson, 394 So2d 918. 

page 316 

34. nL—^Minonk State Bank v. Grassman, 432 N-E-2d 
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App.2d 49. 20 0.0.3d 111. 

page 429 

II. U.S.-^>anian, Ltd. v. Charles A. Flrank Assod- 
ates, CAN.Y., 671 F2d 720. 

CaL—King v. Ladyman, 146 GaLRptr. 782, 81 CA.3d 
837. 

Fla.—Edward J. Genits, Ina v. McKinney, App. 1 
Dist, 410 So2d 542, app. after remand 433 So.2d 
1255. 

Hawaii—Dang v. F and S Land Devdopment Corp., 
618 P.2d 276, 62 Haw. 583. 


JOINT VENTURES §23 

Pag* 439 

ni—^Prassas v. Nidiolas W. Prassas & Co., 418 N.£2d 
904, 49 llLDea 884, 94 nLApp.3d 311. 

Tenn.—Williamson Leasing Ca, Ina v. Kq>hart App., 
627 EW.2d 683. 

Utah—Betensm v. Call Auto and Equipnent Sales, 
Ina, 645 P2d 684. 

Wash.—In re Rdationshtp of Eggers, 638 P2d 1267, 30 
WashApp. 867. 

17. Mass.—Patriot General life Ins. Ca v. CFC Inv. 
Ca, 420 N.E2d 918,11 MassApp. 857. 

22. U.S.—Chromalloy Americin Corp. v. Universal 
Housing Systems of America, D.CN.Y., 495 
F.Supp. 544, affd. CA., 697 F2d 289. 

pige 430 

23. Sports fhmehise 

U.S.—Putnam v. Williams, CAGa., 652 F.2d 497. 

29. Attorney 

Va.—Ortiz v. Barrett 278 S.E2d 833, 222 Va. 118. 

§ 17. In General 

page 431 

37. La.—Smith v. A K. Roy, Ina, App., 391 So2d 
1356—Goirzales Mfg. & Indus. Mach. Works, Ina 
V. Hoover, 1 Gr., 415 Sa2d 359. 

page 432 

44. U.S.—Allan Const Co, Ina v. U.S., 646 F2d 
487, 227 Cta 193. 

Va.—American Realty Trust v. Chase Manhattan Bank, 
NA, 281 SE.2d 825, 222 Va. 392, 

48. U.S.—Meridian Homes Corp. v. Nicholas W. 
Prassas & Ca. CAIIL. 687 P.2d 2^8. 

49. ni-Sharps v. Stem, 413 N.E2d 75. 45 IlLDea 
742, 90 mApp.3d 435. 

La.—Smith v. A K. Roy, Inc., App., 391 Sa2d 1356. 
Ma—led Auto Sales, Ina v. Two Star, Ina, App., 611 
S.W.2d 374. 

Tex.—R. L Lipsey, Ina v. Panama-Williams, Ino, 
GvApp., 611 S.W.2d 917, err. ref. no rev. err. 

50. N.C—Oliver v. Roberts, 271 S.E2d 399,49 N.C 

311, cert den.. Sup., 276 S.E2d 283. 

me 434 

56. Stitate not applicable 
m.—In re FIowos Estate, 420 NE2d 216, 50 BLDea 
899, 95 BLApp.3d 333. 

§ 19, Transfer of Individual Interest 

page 435 

63. Ohio-Kahle V. Turner, 420 N.E2d 127, 66 Ohio 
App.2d 49, 20 0.03d 111. 

§ 22, Dissolution in Equity 

page 437 

9L Bankmptev of nembar 

U.S.—Allan Const Ca, Ina v. U.S., CtCL, 646 F3d 
487, 227 aa 193. 

§ 23. General Considerations 

page 438 

A» Abu-^umphreys v. Laile, GvAi^, 398 So3d 
703, writ den., Snix, 398 So3d 706. 
lE-Sbarps v. Stein, 413 N.E2d 75. 45 BLDec. 742,90 
IILApp.3d 435. 

page 439 

8 . D.C—U. S. Industries, Ina v. Blake Const Ca, 
Ina, CA, 671 F.2d 539, 217 U.SApp.D.C 33. 

A joint venture corporation functions 
as a separate entity and has no inher¬ 
ent ownership interest in the assets of 
the companies that formed it*^ 
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§ 23 JOINT VENTURES 

Page 439 

8 ^. U.S.—Matter of Beams Watch Co., Inc., Bkrtcy. c 07 Promts 
N.Y., 13B.R. 331. ^ 


§ 24. Duty to Exercise Good Faith 

page 440 

17. U.S.—^American Fletclur Mortg. Ca, Inc, v. U.S. 
Sted Credit Corp., C.A.Ind, 635 F.2d 1247, cert 
den. 101 S.CL 1982,451 U.S. 911,68 L.Ed.2d 300. 

Tex.—Baxter v. WiUiams, av.App., 544 S,W.2d 192, 
err. ref. no rev. err. 

page 441 

19. Tex.—Baxter v. Williams, CivApp., 544 S.W.2d 
192, err. ref. no rev. err. 

page 442 

21. Conn.—Qectronic Associates, Inc. v. Automatic 
Equipment Develoinnent Corp., 440 A.2d 249, 185 
qW 31. 

lU.—Sw^> Shop, Inc. v. M a R Amusement Corp., 430 
N.E2d 499, 58 IlLDec. 467. 102 IlLApp.3d 926. 

La.—^Bellwood v. Myers, App., 389 So.2d 424, writ ref., 
Sup., 395 So.2d 341. 

page 447 

53. Alaska—National Sdl Services, Inc. v. Hurst, 630 
P2d3. 

58. U.S.—^Hbrant Sales, Inc. v. New Body Boutique, 
Inc., CA.N.Y., 652 F.2d 299, cert den. 102 SCt. 
1257, 455 U.S. 909, 71 L.Ed.2d 448, on remand 
105 F-R.D. 553. 

NJ.—CJ.& dted in Fravega v. Security S. A L Ass'n, 
469 A.2d 331, 536, 192 NJ.Super. 213. 

§ 26. Mutual Agency 

page 449 

72. U5.—Putnam v. Williams, CAX3a., 652 F.2d 
497. 

HI—Badbewkz v. Amoican Nat Bank and Trust Ca 
of Chicaga 393 652, 30 IRDec. 616, 75 

niApp Jd 252, ai^ after remand 466 N.E2d 1096, 
81 HLDea 294, 126 IRAppJd 298. 

(^-41artin v. Chapd, Wilkinson, Riggs, and Abney, 
637 P.2d 81. 

77. Conseot of coadreinnrerB 

HL—^Bachewicz v. American Nat Bank and Trust Co. 
of Chicaga 393 N.£2d 652, 30 DLDea 616, 75 
IlLApp.3d 252, app. after remand 466 N.E2d 1096. 
81 niDea 294, 126 IILApp.3d 298. 

§ 29. Contribution of Capital 

page 452 

10. Fla.—Alescander/Davis Properties, Ina v. Gra¬ 
ham, App., 397 So.2d 699. 

§ 30. Purchase of Property 

page 454 

33. Corporate merger 

U.S.—Witter v. Toihett. D.CVa., 604 F.Supp. 298. 

§ 36. Compensation for Services 
Render^ 

page 460 

8 . Ailt—CJ.S. dted in McDermott t. Strami, 678 
S.W Jd 334^ 339, 283 Ark. 444. 

page 461 

12. m.—Sharps v. Stem, 413 N.E2d 75, 45 IU.Dea 
742, 90 m.App3d 435. 

page 461 

20. Aik.—CJ,S. cited in McDermott v. Strhuas, 678 
S.W.2d 334, 339, 283 Aik. 444. 


page 464 

40. Miss.—^Evans v. Davis, 401 So.2d 1096. 

4L N.Y,—^Naritmal Rim Rnance Corp. v. Palomar 
Pictures Intern., Inc., 431 N.Y.S.2d 27,77 A.D.2d 
837, den. 418 N.E2d 1322, 52 N.Y.2d 

885, 437 N.Y.S.2d 303. 

Or.-Rtzgibbon v, Carey, 688 P.2d 1367, 70 Qr.App. 
127. review den. 695 P.2d 49, 298 Or. 553. 

page 465 

45. Or.—Thorson v. Bellamy, 635 P.2d 1048, 54 Or. 
App. 610. 

§ 39. Losses 

page 468 

75. Hawaii-Handley v. Ching, 627 P.2d 1132, 2 
HawApp 166. 

Pa.—CJ.S. eked in Snellbaker v. Herrmann. 462 A2d 
713, 717, 315 Pa.Super. 520. 

page 469 

79. N.D.—CJJ5. dted hi Edwards v. Thompson, 336 
N.W.2d 612, 617. 

Ohio—Kahle v. Tumer, 420 N.E2d 127, 66 Ohio 
App.2d 49. 20 0.0.3d 111. 

§ 40. Duty to Account 

87. Dbcredoii of court 

ni.-Sharps v. Stein, 413 N.E2d 75,45 lEDea 742, 90 
IlLApp.3d 435. 

§ 56. Evidence 

page 493 

90. Abandonmeat 

Miss.—Evans v. Davis, 401 Sa2d 1096. 

§ 57. -Weight and Sufficiency 

page 495 

15. N.C.—Edwards v. Northwestern Bank, 250 S.E2d 
651, 39 N.CA|^ 261, app. after remand 281 
S.£.2d 86 , 53 N.CApp. 492, review den^ 285 
S.E2d 831, 304 N.C 389. 

page 496 

17. Miss.—Evans v. Davis, 401 So.2d 1096. 

§ 62. General Considerations 

page 506 

38. Fla.—Miller, Cowherd & Kerver, Ina v. De Mon- 
tqja App. 4Dist., 406 So.2d 1196. 

Ind.—^Beck v. Indiana Surveying Co., App., 429 N.E2d 
264. 

OkL—^Martin v. Chapd, V^Ikhison, Riggs, and Abney, 
637 P.2d 81. 

39. U.S.—Putnam v. Williams, CA.Oa., 652 F.2d 
497. 

Or.—Stone-Fox, Ina v. Vandefaey Devdopment Co., 
626 P.2d 1365, 290 Or. 779. 

Pa.—Gold A Co., Ina v. Northeast Theater Corp., 421 
AM 1151, 281 Pa.Super. 69. 

40. Tex.—R. L lips^, Ina v. Panama-DV^IHams, 
Ina, CivApp., 611 S.W.2d 917, err. ref. no rev. 
err. 

4Z Mich.—4teed A Npyce, Ina v. Munidpal Con¬ 
tractors, Ina, 308 N.W.2d 445, 106 MichApp. 
113. 

page 507 

48. U.S.—Meridian Homes Corp. v. Nicholas W. 
Prassas A Co., D.CHL. 89 F.RJ>. 552, affd., CA., 
683 R2d 201. 


§ 63. Liabilities to Third Persons 

49, U.S.—Putnam v. Williams, CAOa., 652 F.2d 
497. 

Knowledge impnted 

U.S.—American Standard Oedit, Ina v. Nadmial Ce¬ 
ment Ca, CA.Ala.. 643 F.2d 248. 

50. U.S.—In re Luster, Friedman and Co., Bkrtcy.DL, 
8 B.R. 183. 

53. U.S.—Federal Dq)osit Ins. Corp. v. Braemoor 
Associates, CAIIL, 686 F.2d 550, cert den. 103 
S.Ct 2086, 461 U.S. 927, 77 L.Ed.2d 297. 

Mo.—Swinddl v. J. A. Tobin Const. Co., App., 629 
S.W.2d 536. 

55. Aiiz.—Sparks v. Republic Nat Life Ins. Co., 647 
P.2d 1127, 132 Ariz. 529, cert den. 103 S.Ct 490, 
459 U.S. 1070, 70 LEd.2d 632. 

ni.—Tassan v. United Development Co., 43 niDea 
769,410 N.E2d 902, 43 ni.Dea 769, 88 IllApp.3d 
581. 

No derivatiye liability for More to comply with 
regulatory reqnhtments 

U.S.—Landy v. Federal Aviation Administration. CA. 
N.Y.. 63S F.2d 143, app. after remand 705 F.2d 
624, on remand D.C, 566 F.Supp. 921, affd. CA., 
705 F.2d 624, cert den. 104 S.Ct. 243, two cases, 
464 U.S. 895, 78 L.E(L2d 232. 

§ 64. -Contract 

page 508 

59. CaL—Leo F. Piazza Paving Co. v. Foundation 
CmistructCHrs, Ina, 177 CalRptr. 268, 128 CAJd 
583. 

Indemnity proTision 

CaL—Leo F. Piazza Paving Co. v. Foundation Con¬ 
structors, Ina, 177 CalRptr. 268, 128 CA.3d 583. 

page 509 

63. No personal liability until remedies against 
joint yentnre exhausted 

U.S.—In re Stanfidd, Bkrtcy.Nev., 9 B.R. 790. 

limitation of Uabflity 

Md.—4)onunion Nat Bank v. Sundowner Joint Ven¬ 
ture, 436 A2d 501, 50 Md.App. 145. 

page 510 

68. Right and burden of showing 

ni—Badiewicz v. American Nat Bank and Trust Ca 
of Chicaga 393 N.E 2 d 652, 30 m.Dea 616, 75 
IllApp.3d 252, app. after remand 466 N.E2d 1096, 
81 niDea 294, 126 IllApp.3d 298. 

page 511 

73. Reliance on representation 

Tex.—Gray v. West, Civ.App., 608 S.W2d 771, err. ref. 
no rev. err. 

§ 60. — Torts 

page 515 

9. Mo.—Swinddl v. J. A. Tobin Const Co., App., 629 
S.WZ1 536. 

14. Ohio-Kahlev. Tumer, 420 N.E2d 127, 66 Ohio 
AppZI 49, 20 0.0.3d 111. 

§ 70. — Evidence 

page 521 

75. DL—^Bachewkz v. American Nat. Bank and Trust 
Co. of Chicaga 393 N.E2d 652, 30 lEDea 616, 
75 ni.App.3d 252, app. after remand 466 N.E2d 
1096, 81 lEDea 294, 126 niApp.3d 298. 

79. Authority to enter into yenture 

lU.—^Bachewicz v. American Nat. Bank and Trust Co. 
of Chicaga 393 N.E2d 652, 30 IU.Dea 616, 75 
IUApp.3d 252, app. after remand 466 S.EM 1096, 
81 niJSec. 294 126 DlApp.3d 298, 
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JUDGES 

§ 7. Nature of Office in General 

page 546 

37. ‘Pruitt V. Kimbrough, D.CInd., S36 F.Supp. 
764, affd. CA., 705 F.2d 462. 

page 547 

38. N.Y.—Gordon v. Albany County, 454 N.Y,S.2d 
52, 115 Misp.2d 302. 

§ 8. Creation and Regulation in 
General 

page 548 

52. Wash.—Hallin v. Trent, 619 P.2d 357, 94 
Wash.2d 671. 

§ 9. Abolition of Office 

page 551 

79. Ind.—Com v. Gty of Oakland Qty, App., 415 
N.E2d 129. 

§ 11. — De facto Judge 

page 553 

18. Wash.—State ex ret Fanner v. Edmonds Munici¬ 
pal Court of Snohomish County, 621 P.2d 171, 27 
Wash.App. 762. 

§ 13. Manner of Selection 

page 556 

45. Pa.—Cavanaugh v. Davis. 440 A.2d 1380, 497 Pa. 
351. 

Elected favored over appointed judidaiy 

Cal.—Stanton v. Panish, 167 Cal.Rptr. 584, 615 P.2d 
1372, 28 C3d 107, 

Pa.—In re Determination of Priority of Commission 
Among Certain Judges of Superior Court and Com¬ 
monwealth Court, 427 A.2d 153, 493 Pa. 555. 

page 557 

52. Mich.—^Brockman v. Brockman, 317 N.W.2d 327, 
113 Mlch.App. 233. 

Statute invalid 

Utah—Matheson v. Ferry, 641 P.2d 674. 

63. Mi^oritY sofRcient to confirm 

Cal—Brown v. Superior Court of Gty and County of 
San Francisco, 187 CalRptr. 324,137 CA.3d 778. 

68 . Utah—Matheson v. Ferry, 641 P.2d 674. 

Eligibility 

lowar-Wclty v. McMahon, 316 N.W,2d 836, 

page 558 

85. Recess appointment danse 

U.S.—U.S. v. Woodley, CA.Hawaii, 751 F.2d 1008. 

§ 14. -Inferior Judges 

page 559 

88 . Pa.-Cavanaugh V. Davis, 440 A.2d 1380,497 Pa. 
351, 

§ 15. Eligiblity and required qualifi¬ 
cations 

page 560 

3. Tenn.—State ex rel. Inman v. Brodc, 622 S.W.2d 
36, cert. den. 102 S.Ct 477, 454 U.S. 941, 70 
lJBd.2d 249. 

6 . Tenn.—State ex rel. Inman v. Brock, 622 S.W.2d 
36, cert. den. 102 S.Ct 477, 454 U.S. 941, 70 
l..Ed.2d 249. 


§ 16. -License or Training as 

Attorney 

page 562 

27. Cal.—State of Cal. Dept, of Forestry v. Terry, 177 
Cal,Rptr. 92, 124 CA.3d 140. 

N.Y.—Ginsberg v. PurceU, 414 N.E2d 648, 51 N.Y.2d 
272, 434 N.Y.S.2d 147. 

Tenn.—State v. Briley, GA^., 619 S.W.2d 149. 

28. W.Va.—State ex rel. Haught v. Dcmnahoe, 321 
S.E2d 677. 

Admission prior to election 
(2) Phrase “prior to his election" means general elec¬ 
tion, not primary election. 

La.—Aiple v. Naccari, App. 5 Qr., 454 So2d 894, writ 
den. 456 So.2d 151. 

page 563 

40. Tenn.—State v. Davis, CrApp., 637 S.W.2d 471. 
42. Mayor*s court 

La.—Broussard v. Town of Delcambre, App. 3 Cir., 458 
So.2d 1003. 

§ 17. -— Practicing Attorney 

page 564 

53. Tex.—State by R^ma v. Goldberg, Gv.App., 604 
S.W.2d 549. 

58. Decisions of referee snliiect to judge’s ap¬ 
proval 

Since die pubUcatkm of the bound votimie the case of 
State ex rel. Flynn v. Board of Elections of Cuyahoga 
County, 129 N,E2d 623, 164 Ohio St. 193, 57 O.O. 402, 
has been overruled to the extent contrary, the court 
holding that the employment dt lawyer as r^eree consti¬ 
tutes ‘practice of law" for purposes of qualiftcations 
statute for judges of courts of common pleas, requiring 
judge to have been admitted to practice as attorn^ and 
to have engaged in practice of law for at least six years 
preceding appointment or conunencement of term. 
Ohio—State ex rel. Schenck v. Shattuck, 439 N.E.2d 
891, 1 Ohio St3d 272, 1 O.B.R. 382. 

61. Judge suspended from practice of law, 
temporarily disqualified to serve as Judge 
Ky.—Cornett v. Judicial Retirement and Removal Com¬ 
mission. 625 S.W.2d 564. 

§ 18. -Age, Citizenship, and 

Residence 

page 566 

79. Gd.—State ex rel Stuart v. R^p, 632 P2d 388. 

§ 20. — Oath and Commission 

page568 

12. Priority of commissions 
(1) Elected judges have seniority over appointed 
judges and af^intive service is not to be considered in 
computing seniority among elected judges. 

Pa.—^In re Determination Priority of Commission 
Among Certain Judges of Superior Court and Com¬ 
monwealth Court, 427 A2d 153, 493 Pa. 555. 

page 571 

§ 23. Commencement of Term 

70. Not vested with powers natfl term com¬ 
mences 

Ohio—Adrine v. Gaines, 470 NJB2d 497, 14 Ohio 
Mi8c.2d 10. 14 O.B.R. 218. 

page 572 

For the purpose of measuring the 
period after appointment when a judge 
must run in a retention election, the 
word ^‘appointment** means the date of 


JUDGES §31 

Page S85 

desigmition by the governor, not the 
act of installation in office.’*-’ 

76.5. Alaska—Division of Elections of State v. John¬ 
stone, 669 P.2d 537, app. disro., cert. den. 104 
S.G. 1580, 465 U.S. 1092, 80 LEd.2d 114. 

§ 24. Duration of Term in General 

77. U.S.—^In re Repair and Maintenance Parts Corp., 
Bkrtcy. m, 19 RR. 575. 

Term in effect at time of election 
La.—Calogerq v. State ex rd. Treen, 445 So.2d 736. 
82. Election of successor 
(2) Candidate who was deeted to office of dty court 
judge to replace judge who reached mandatory retire¬ 
ment age of 70 was entitled to serve a foil f<Hir-year 
term rather than one-year remaining unexpired term of 
his predecessor. 

N.Y.—Mountain v. Scott, 475 N.E.2d 106, 64 N.Y.2d 
714, 485 N.Y.S.2d 735. 

page 573 

§ 25. —- Holding Over 

96. Ohio—State ex rel Morgan v. Arshinkoffi 472 
N.E.2d 1134,15 Ohio App.3d 101, 15 O.B.R. 191. 

§ 26. Resignation or Abandonment 
of Office 

page 575 

16. Fla.—Smith v. Brantley. 400 So.2d 443. 

22. U.S.—Duncan v. Poythress, C.A.Oa., 657 F.2d 
691, reh. den. 664 F.2d 291, cert dism. 103 S.Ct 
368, 459 U.S. 1012, 74 L.Ed.2d 504. 

page 576 

§ 27. Termination by Age Limit or 
Retirement 

38. Grandfofher danse only protects incum¬ 
bents 

Fla.—Greenbaum v. Firestone, 455 Sa2d 368. 

41. N.H—Grinndl v. State, 435 A2d 523, 121 N.R 
823. 

page 577 

61. Tex.—Whittington v. Whittington, A{q>. S Dist, 
638 S.W.2d 92. err. dism. 

§ 29. Forfeiture 

page 579 

80. Strict compliance not required where Ineq¬ 
uitable forfeiture 

Alaska—Division of Elections of State v. Jobnstme, 669 
P.2d 537, app. dism., cert den. 104 S.G. 1580, 465 
U.S. 1092, 80 L.E<L2d 114. 

§ 30. Vacancy in Office 

page 580 

89. Wadt—Hallin v. Tfont, 619 P.2d 357, 94 
Wash.2d 671. 

§ 31 . ....^ Matters creating vacancy 

page 583 

35. Mandatory retirement 
N.Y.—Mountain v. Scott, 475 N.E2d 106, 64 N.Y.2d 
714, 485 N.Y.SA1 735. 

40. Effective date of act 
Wadi.—^Fain v. Chapman, 569 P.2d 1135, 89 Wash.2d 
48. 

page 585 

65. Temporary assignments of additional 
judges 

Pa,-Crumllsh v. Davis, 449 A2d 1379, 498 Pa. 570. 



§31 JUDGES 

Page 585 

66. Anttority of judges 
(1) Chief Justice of the supreme court could fill va¬ 
cancies in newly created court ci appeals by temporarily 
assigning circuit judges and family court ^ges. 

5. C—Maner v. Maner, 296 S,E2d 533. 278 S.C 377. 

§ 32. — Filling Vacancy 

page 586 

69. Aik.—Hawkins v. Stover, 622 S.W.2d 667. 

75. CaL—Stanton v. Panisb, 167 CaLRptr. 584, 615 
P.2d 1372, 28 C3d 107. 

page 587 

79. CoostitiitioDal duty of goyemor 

Mum.-^ds(m v. Quie, Minn., 299 N.WJd 119. 

80. Cd.-~C3iattert(Hi v. March Fcmg Eu, 167 CaL 
Rptr. 593, 615 P.2d 1381, 28 C3d 123. 

page 589 

1. S.C—Maner v. Maner, 296 S.E2d 533, 278 S.C. 
377. 

2. Since the pnUieation of the bound rolome the case 
of State ex reL Hennepin County Bar Ass’n has 
been rgected the court holding that the appoint¬ 
ment of a successor is a constitutional duty of the 
governor and and person appdbted will serve until 
a successor is elected and qualified at the next 
general election. 

NCnn.—^Nelson v. Quk, 299 N.W.2d 119. 

§ 33. _ _ Time to Fill 

6. Newly created positioiis 

Wash.—Fain v. Qupman, 569 P.2d 1135, 89 Wash.2d 
48. 

page 590 

15. Wash.—Fain v. Chapman, 569 P2d 1135, 89 
Washed 48. 

16. Wash.—Fain v. Chapman, 569 P.2d 1135, 89 
r Wash.2d 48. 

18. Wash.—Fain v. Chajunan, 569 P 2 d 1135, 89 
Washed 48. 

§ 34. — Tenure of Person Select¬ 
ed to Fill Vacancy 

page 593 

46. Wash.—Fain v. Chapman, 569 P. 2 d 1135, 89 
WasL 2 d 48. 

§ 35. Regulation of conduct in gen¬ 
eral 

page 594 

52. InfringeBMiit by legislatore Qnconatitntioii- 
al 

Pa.—Kremer v. State Ethics Com’n, 469 A2d 593, 503 
Pa. 358. 

§ 36. Nature of Conduct Proscribed 
and Disabilities 

page 595 

59. Ariz.—Matter of Haddad, 627 P2d 221, 128 Ariz. 
49a 

La.—In re Wfllces, 403 So.2d 35. 

Antboriziiig whipidng of child 
Oa.—In re EUerbee, 282 S.E2d 313, 248 Ga. 246. 
Threatening imprisonment for bdlnre to pay 
bills 

La.—In re Willces, 403 So2d 35. 

^llisabiUty** defined 

Colo.—Paris V. Rothenbog^ 648 P.2d 1089. 

60. La.—State v. Turner, App. 2 Or., 440 So.2d 834. 

61. Minn.—Complaint Concerning Winton, 350 
N,W.2d 337. 


62. Minn.—Complaint concerning Winton, 350 
N.W.2d 337. 

66 . Fla.—In re Inquiry Concerning Judge Dick C.P. 

Lantz. 80-25, 402 So.2d 1144. 

68 . N.Y.—Quinn v. State Commission on Judicial 
Conduct, 430 RE2d 879, 54 N.Y.2d 386, 446 
N.Y.S.2d 3. 

Diminishing public respect for judiciary 
Minn.—Complaint Concerning Winton, 350 N.W.2d 
337. 


page 596 

73. La.—In re Wilkes, 403 So.2d 35. 

74. La.—State v. Wimberly, 414 So.2d 666. 

77, Alaska—Bowlin v. State, App., 643 P.2d 1. 
Ark.—State v. Valencia, 602 P.2d 807, 124 Ariz. 139, 

app. after remand 645 P.2d 239, 132 Ariz. 348. 
79. NJ.—Knight v. Qty of Margate, 431 A.2d 833, 
86 NJ. 374. 

89. Loan 

Md.—In re Honnes, 436 A2d 457, 291 Md. 673. 

§ 37. -Political Activity 

page 597 

9L Incompatibility danse 
U.S.—Signorelli v. Evans, CA.N.Y., 637 F.2d 853. 
Not an infringemmit of First Amendment 
U.S.—Adams v. Suprone Court of Pennsylvania, D.C 
Pa., 502 F.Supp. 1281 

j 38. -Acting as Counsel 

page 598 

4. N.R—Plaistow Bank & Trust Co. v. Wd»ster, 433 
A2d 1332, 121 N.H. 751. 

10. W.Va.—State v. Moore, 273 S.E2d 821,* 19 
ALR. 4th 945, 

page 600 

28. Inralid 

Pa.—Wqjert v. State Ethics Commission, 420 A.2d 439, 
491 Pa. 255. 

Statute prohibiting representatimi by former 
jndge biyalid 

Pa.—Wajert v. State Ethics Commissk», 420 A2d 439, 
491 Pa. 255. 

31. Imralid 

Md—Attorney General cf Mar^d v. Waldron, 426 
A2d 929, 289 Md 683, 17 AL.R, 4th 794. 

page 601 

However, a blanket prohibition upon 
the practice of law by a retired judge 
in order to receive retirement benefite, 
under the terms of a statute, may ex¬ 
ceed permissible bounds in intruding 
upon the phonal liberty and property 
rights of judges.^^* Thus, a prohibi¬ 
tion is unconstitutiona} to Ihe extent it 
prohibits the practice of law by judges 
who are required by law to retire at a 
stated age.^*® On the other hand, a 
prohibition on the practice of law by 
judges taking an early retirement is 
not unconstitutional”-*^ 

323 Ga.—State v, McMillan, 319 SE2d 1. 253 Ga. 
154. 

Statute in?alid 

Fla.—^In re The Florida Bar-Code of Judicial Conduct, 
281 So2d 21. 

Md.—Attorney General of Maryland v. Waldron, 426 
A2d 929, 289 Md 683, 17 ALR.4th 794. 

32.10 Ga.—State v. McMillan, 319 SE2d 1,289 Md 
683, 17 ALR.4th 794. 
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Forfeiture of pension upon resumption of practice of law 
generally see infra § 85. 

32.15 Prohibition fbrthers valid goyenunental 
interest by enconraging judges to remain on 
bench 

Ga.—State v. McMillan, 319 S.E2d 1, 253 Ga. 154. 

§ 39. Privileges 
§ 40. General Considerations 

40. U.S.—HampUm v. Hanrahan, D.CHL, 499 
F.Supp. 64a 

45. Idaho—Pittam v. Maynard 646 P. 2 d 419, 103 
Idaho 177. 

Ky.—Cornett v. Judicial Redrement and Removal Cmn- 
mission, 625 S.W.2d 564. 

Tex.—Matter of Davila, 631 S.W.2d 723. 

page 602 

59. Mich.—Matter of Probert, 308 N.W. 2 d 773, 411 
Mich. 210. 

N.Y.—Quinn v. State Commission on Judicial Conduct, 
430 N.E2d 879, 54 N.Y.2d 386, 446 N.Y.S,2d 3. 

§ 42. Power of Particular Courts or 
Commissions 

page 604 

73, La.—City of Plaquemine v. Dupont, 388 
So.2d 127. 

Mass.—Matter of Donohue, 458 N.E2d 323, 390 Mass. 
514. 

Mich.—Matter of Probert, 308 N.W.2d 773, 411 Mich. 

210 . 

N.Y.—Quinn v. State Commissiem on Judicial Conduct, 
430 N.E2d 879, 54 N.Y.2d 386, 446 N.Y.S2d 3. 
W.Va.—West Vitginia Judicial Inquiry Conunhskm v. 
Dostert, 271 S.E2d 427, 165 W.Va. 233. 

78. Mass.—Matter of McKenney, 424 N.E2d 194, 
384 Mass. 76. 

85. ni.—People ex reL Judicial Inquiry Bd v. Courts 
Com’n, 435 N.E2d 486, 61 HLDec. 789, 91 IU.2d 
130. 

page 605 

97, La.—Imbomone v. Early, 401 So.2d 953. 

5. N.Y.—Nicholson v. State Commissioa oa Judicial 

Conduct, 409 N.E2d 818, 50 N.Y2d 597, 431 
N.YE2d 34a 

6. Effiect on electoral proceaa 

N.Y.—^bHchdscm v. State Commission on Judicial Con¬ 
duct, 418 N.YE2d 265, 100 Misc.2d 62, mod on 
otb. grds., 422 N.Y.S.2d 701,72 A.D.2d 48, motion 
den, 402 NJE2d 1169, 49 N.Y.2d 737, 426 N.Y. 
S2d 268, mod on oth. gids. 409 N.E2d 818, 50 
N.Y 2 d 597 , 431 N.YE 2 d 34a 

§ 43. Grounds 

page 606 

9. Fla.—In re Inquiry Conoeming a Judge, Oridley, 

417 So.2d 95a 

Mich.—Matter of Hague, 315 N.W.2d 524, 412 Mich. 
532. 

N.C—In re Martin, 275 S.E2d 412, 302 N.C 299. 
Wis.—Matter of Guay, 303 N.W.2d 669, 101 Wis. 2 d 
171. 

10. lasning warrant pnrsnant to mlei 

W.Va.—Matter of Monroe, 327 S.E2d 163. 

It CaL—In re Stevens, 172 CaLRptr. 676, 625 P.2d 
219, 28 C3d 873. 

Iowa—Matter of Carstenaen, 316 N.W.2d 889. 

Mich.—Matter of Probert, 308 N.W.2d 773, 411 Mich. 

210 . 

NJ.—Matter of Horan, 428 A.2d 911, 85 NJ. 535. 
N.Y.—Rogers v. State Commission oa Judicial Con¬ 
duct. 414 N,E2d 382, 51 N.Y.2d 224, 433 N.Y. 
S.2d 1001. 
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page 607 

15. Removal not mandated 

N.Y.—Quinn v. State Commission on Judicial Conduct, 
430 N.E2d 879, 54 N.Y.2d 386, 446 N.Y.S.2d 3. 

16. Mandatory retirement 

N.Y.—Quinn v. State Commission on Judicial Gmduct, 
430 N.E2d 879, 54 N.Y.2d 386, 446 N.Y.S.2d 3. 

19. N.Y.—Harris v. State Com’n on Judicial Conduct, 
437 N.E2d 1125, 56 N.Y.2d 365, 452 N.Y.S.2d 
368. 

31. Or.—In re Conduct of Roth, 645 P.2d 1064, 293 
Or. 179. 

Wis.—Matter of Raineri, 306 N.W.2d 699, 102 Wis.2d 
418. 

32. Fla.—Smith v. Brantley, 400 So.2d 443. 

Ky.—Cornett v. Judicial Retirement and Removal Com¬ 
mission, 625 S.W.2d 564. 

page 608 

40. N.Y.—Shilling v. State Commission on Judiciary 
Conduct, 415 N.E2d 900, 51 N.Y.2d 397, 434 
N.Y.S.2d 909, app. dism. 101 S.Ct 2301,451 U.S. 
97, 68 L.Ed.2d 834. 

Tex.—^Matter of Davila, 631 S.W.2d 723. 

W.Va.—CJ.S. dted in West Virginia Judicial Inquiry 
Commission v. Dostert, 271 S.E2d 427, 433, 165 
W.Va. 233. 

42. Miss.—In re Anderson, 412 So.2d 743. 
page 609 

47. Ala.—Strickland v. Judicial Inquiry Commission, 
388 So.2d 1201 

La.—In re Wilkes, 403 So.2d 35. 

Me.—Matter of Ross, 428 A.2d 858. 

Minn.—In re McDonough, 298 N.W.2d 648. 

Or.—In re Jordan, 622 P.2d 297, 290 Or. 303, op. 
clarified, reh. den. 624 P.2d 1074, 290 Or. 669. 

50. N.Y.—Stdnberg v. State Commisdon on Judicial 
Conduct, 409 N.E2d 1378, 51 N.y.2d 74, 431 
N.Y.S.2d 704. 

§ 44. -Misconduct 

page 610 

55. Iowa—Matter of Carstensen, 316 N.W.2d 889 

Ky.—^Long v. Judicial Retirement & Retnoval Commis¬ 
sion, 610 S.W.2d 614. 

Mich.—Matter of Hague, 315 N.W.2d 524, 412 Mich. 
531 

N.Y.—Quinn v. State Commission <m Judicial Conduct, 
430 N.E2d 879, 54 N.Y.2d 386, 446 N.Y.S.2d 3. 

66. Miss.—In re Anderson, 412 So.2d 743. 

Mont.—State ex rel. Shea v. Judicial Standards Com¬ 
mission, 643 P.2d 210, 198 Mont IS. 

Condnct not warranting discipline 

Ky.—Staines v. Judicial Retirement and Removal 
Com’n, 680 S.W.2d 921 

Minn,—In re Snyder, 336 N.W.2d 533. 

NJ.—Matter of Thomson, 494 A.2d 1022,100 NJ. 108. 

67. Ariz.—Matter of Haddad, 627 F.2d 221,128 Ariz. 
490, 

La.—State v. Wimberly, 414 So.2d 666. 

N.C—In re Kivett, 309 S.E2d 442, 309 N.C 635. 

Presiding over self-initiated action 

N.M.—In re Lucero, 700 P.2d 648, 102 N.M. 745. 

page 611 

68. Or.—In re Jordan, 622 P.2d 297, 290 Or. 303, op. 
clarified, reh. den. 624 P.2d 1074^ 290 Or. 669. 

69. CaL—Wenger v. Commission of Judicial.Perform- 
ance, 175 Cal.Rptr. 420, 630 P.2d 954, 29 C3d 
615. 

70. Failure to tdMerve guidelines for asieas- 
ment and collection of public defender’e 
legal fees 

Cal.—Oubler v. Commission on Judicial Performance, 
207 Cal.Rptr. 171, 688 P,2d 551, 37 C3d 27. 


71. Fla.—In re Inquiry Concerning a Judge, Oridley, 
417 So.2d 950. 

Political activity 

(2) N.C—In re Wright 329 S.E2d 668, 313 N.C 

495. 

Alteration of letter regarding grievances 

Mich.—Matter of Binkowski, 359 N.W.2d 519, 420 
Mich. 97. 

PartidpatioB in conunittees conducting gam¬ 
bling activities 

Fla.—In re Inquiry Concmning a Judge, James S. Byrd, 
No. 84-73, 460 So.2d 377. 

Intemperate behavior 

NJ.—Matter of Sadofeki, 487 A2d 700, 98 NJ. 434. 

74. Failure to pay over money collected 

Miss.—^In re Inquiry Concerning Oarner, 466 SoJd 884. 

§ 45. Proceedings in General 

page 612 

79. Cal.-Wenger v. Ccmunissicm of JudidaJ Perform¬ 
ance. 175 CaLRptr. 420, 630 P.2d 954, 29 C3d 
615. 

N.Y.—Sims V. New Yoric State Commission on Judicial 
Conduct 441 N.Y.S.2d 806. 110 MiscJd 181. 

Local court rule upheld 

Mo.—Matter of Twenty-Rrst Judicial Qrcuit 659 
S.W.2d 764. 
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2. Wash.—Municipal Court of Seattle ex ret Tuberg 
V. Beighle, 638 P.2d 1225, 96 Wash.2d 753. 

§ 46 . Nature and Purpose 

page 614 

10. Ariz.—Matter of Haddad, 627 P.2d 221, 128 Ariz. 
490. 

]»ge 615 

25. Ariz,—Matter of Haddad, 627 P2d 221, 128 Ariz. 

- 490. 

30. CaL—Wenger v. Ounmission of Judicial Perform¬ 
ance, 175 Ca].Rptr. 420, 630 P.2d 954, 29 C3d 
615, 

31. Iowa—^Matter of Carstensen, 316 N.WJd 889. 

Kan.—State ex rel Commisrion on Judicial Qualifica¬ 
tions V. Rome, 623 P.2d 1307, 229 Kan. 195, cert 
den. 102 Ea. 127, 454 U.E 830, 70 LEdJd 108, 
reh. den. 102 S.a. 662, 454 VJS. 1094, 70 LEd.2d 
633. 

Mich.—Matter of Probert 308 N.W.2d 773, 411 Mich. 

210 . 

N.Y.—hncholson v. State Commission on Judicial Con¬ 
duct 409 N.E2d 818, 50 N.Y.2d 597, 431 N.Y. 
S.2d 340. 
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§ 47. Preliminary Investigations 
and Proceedings 

The right of a judge to privacy does 
not protect him from a subpoena re¬ 
quiring that he appear in a preliminary 
proceeding and answer questions con¬ 
cerning a disciplinary complaint 
against him.^’*^ While in such prelimi¬ 
nary proceedings a judge may be re- 
qui^ to answer questions concerning 
alleged habitual intemperance, 
there may be no inquiry into the 
judge’s private sex life.** *^ 

41.5 Mhm.—Matter of Agerter, 353 N.W.2d 908. 
41.10 Minn.-Matter of Agerter, 353 N.W.2d 908. 
41.18 MiniL-Matter of Agerter, 353 N.W.2d 908. 
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Page 622 

46. ProceediBg to prevent testfanony moot 
where testimony ^ven vofamtsrfly 

N.Y.—Richter v. State Cmnmission on Judida! Con¬ 
duct, 445 N.YS.2d 307, 85 AJ>2d 790 

§ 48. Discovery and Disclosure; 
Confidentiality of Proceed¬ 
ings 

48. W.Va.—State ex reL McOraw v. West Virgiiiia 
Judicial Review Bd., 271 EE2d 344. 

page 617 

53. N.Y.—Nicholson v. Eate Commisskm on Judicial 
Conduct, 409 N.E2d 818, 50 N.Y.2d 597, 431 
N.Y.S.2d 340. 

56. N.Y.—^Nicholson v. State Commission on Judicial 
Conduct, 418 N.YS.2d 265, 100 Misc.2d 62. mod. 
on oth. grds. 422 N.Y.E2d 701, 72 AD.2d 48, 
motion den. 402 N.E2d 1169,49 N.Y.2d 737, 426 
N.Y.S.2d 268, mod. on oth. gids. 409 N.E2d 818, 
50 N.Y.2d 597, 431 N.Y.&2d 34a 

58. Fla.—In re Inquiry Concerning a Judg^ Ciidley, 
417 So.2d 950. 

Applies to commissiou, not court 

N.Y.—Nicholson v. State Commission on Judicial Qm- 
duct, 409 N.E2d 818, 50 N.Y.2d 597, 431 N.Y. 
S.2d 340. 

§ 49. Charges 

page 618 

68. One disciplinary complaint 

Minn.—In re McDonou^ 296 N.WJd 648. 

77. Mont.—State ex rd. Shea v. Judicial Standards 
Commission, 643 P.2d 210, 198 Mont 15. 

S 50. Evidence 

page 619 

82. Ill—People ex rel. Judicial Inquiry Bd. v. Courts 
Com'n, 435 N.E2d 486, 61 BLDec. 789, 91 IlL2d 
130, 

84. Evidence inadmiaaahle at trial admliiable 
to determine sanction 

Ala.—^Hayes v. Alabama Court of Judiciary, 437 Sa2d 
1276. 

86. lowa-Matter of Caistemen, *316 N.W.2d 889. 

92. Ala.—Hayes v. Alabama Court dt Judidary, 437 
SoJd 1276. 

Ariz.—Matter of Haddad, 627 PJd 221, 128 Ariz. 490. 

Kan.—State ex rd. Commission on Judicial Qualifica¬ 
tions v. Rome, 623 P.2d 1307, 229 Kan. 195, cert 
den. 102 S.a. 127, 454 U.E 830, 70 LEd.2d 108, 
reh. den. 102 ECt 662, 454 UE 1094, 70LEd.2d 
633. 

Minn.—In re McDonough, 296 N.W.2d 648. 

N.C—In re Martin, 275 EE2d 412. 302 N.C 299. 

Or.—In re Conduct of Roth, 645 P.2d 1064, 293 Or. 
179. 

page 620 

95. Mass.—Matter of McKenney, 424 N.E2d 194, 
384 Mass. 76. 

96. N.Y.—Stdnberg v. State Cmninission on Judicial 
Conduct 409 N.E2d 1378, 51 N.Y.2d 74, 431 
N.Y.S.2d 704. 

§ 51. Hearing and Determina^on; 
Recommendations 

page 622 

31. Ariz.—Matter of Haddad, 627 P.2d 221, 128 Ariz. 
490. 

Cal.—Wen^ v. Commission of Judicial Performance, 
175 Cal.Rptr. 42a 630 P.2d 954, 29 C3d 615. 

Miss.—^In re Anderson, 412 So.2d 743. 

N.Y.—Quinn v. State Commistion on Judicial Conduct, 
430 N.E2d 879, 54 N.Y.2d 386, 446 N.Y.E2d 3. 



§51 JUDGES 
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Or.—In re Ionian, 622 ?2d 297, 290 Or. 303, op. 

clarified, teh. den. 624 P.2d 1074, 290 Or. 669. 
Tex.-Matter of Davila, 631 S.W.2d 723. 

W.Va.—West 'V^ginia Judicial Inquiry Commission v. 
Dosiert, 271 S.E2d 427, 165 W.Va. 233. 

Findings non-binding 

Wash.—Matter of Disciplinary Pioceeding Against Bu¬ 
chanan, 669 P.2d 1248, 100 Wash.2d 396. 

32. N.Y.—Scacchetti v. State Com’n on Judidal Con¬ 
duct, 439 N.E2d 345, 56 N.Y.2d 980, 453 N.Y. 
S.2d 629. 

page 623 

40. Ala.—^Hayes v. Alabama Court of Judiciary, 437 
Sa2d 1276. 

46. Accepting resignation over recommenda- 
tion of removal 

N.Y.—Quinn v. State Commission on Judicial Conduct, 
430 N.E2d 879, 54 N.Y.2d 386, 446 N,Y.S2d 3. 

47. Iowa—Matter of Carsteosen, 316 M.W.2d 889. 

§ 52. Sanctions or Punishment; 
Costs and Attorney’s Fees 

Sanctions for judicial misconduct 
should be sufficient to restore and 
maintain the dignity and honor of the 
judiciary, to protect the public from 
any future excesses, and to prevent 
reoccurrences.^*^ 

513. Wash.—^Matter of Disciplinary Proceeding 
Against Buchanan, 669 P.2d 1248, 100 Wash.2d 
396. 

page 624 

59. Iowa—Matter of Carstensen, 316 N.W.2d 889. 

page 625 

68. Tex,—Matter of Davila. 631 S.W,2d 723. 

80. Ala.—Ex parte Strickland, 401 So.2d 33. 

86. Ala.—Matter of Sheffield, 465 So.2d3Sa 
Mich.—Matter of Hague, 315 N.W.2d 524, 412 Mich. 
532. 

Wash.—Matter of Disciplinaiy Proceeffing Against Bu¬ 
chanan, 669 P.2d 1248, 100 Wash.2d 396. 

Willfill disregard of law and improper behavior 
warrants censure 

Mass.—Matter of Donohue, 458 N.E2d 323, 390 Mass. 
514. 

page 626 

90. Removal 

N.C.—In re Kivett, 309 S.E2d 442, 309 N.C 635. 

93. Censure 

CaL—In re Stevens, 183 Cal.Rptr. 48. 645 P.2d 99, 31 
C3d 403. 

Snsp^on for specified time 
Ga.—Matter of Inquiry Concerning a Judge No. 481, 
307 S.E2d 505, 251 Ga.524. 

98. Miss.—In re Anderson, 412 So.2d 743. 

§ 53. General Considerations 

page 628 

22. Nev.—GaUoway v. TruesdeU, 422 P.2d 237, 83 
Nev. 13. 

§ 54. Nature of Authority 

page 629 

37. Fla.—Grossman v. Sclewacz, App. 4 Dist, 417 
So.2d 728. 

43. Aiding or executing judicial fimctions 
Mass.—Beit v. Probate and Family Court Dept, 434 
N.E2d 642, 385 Mass. 854, 29 A.L.R. 4th 151. 


page 630 

46. Okl—Stubbl^kld v. General Motors Acceptance 
Corp.. 619 P2d 62a 

§ 55. -Judicial and Ministerial 

Functions 

64. Open meeting law not applicable to judges 

La.—Imboreone v. Early, 401 So.2d 953. 

page 631 

65. UL—In re Rep(^ of Grand Jury of Marshall 
County, 438 N.E2d 1316, 63 lEDec. 953, 108 
m.App.3d 232. 

71. D.C—Miller v. Johnson, D.C, 541 RSupp. 1165. 

§ 56. Extent and Limits of Authori¬ 
ty, Powers, and Duties 

'page 632 

81. Iowa—Matter of Carstensen, 316 N.W.2d 889. 
Mich.—Matter of Hague, 315 N.W.2d 524. 412 Mich. 

532. 

N.C.—Stroupe v. Stroupe. 273 S.E2d 434, 301 N.C. 
656. 

82. N.Y.—Aadal v. Sunchris Realty, Inc., 454 N.Y. 
S.2d 11, 89 AD.2d 898. 

Wash.—Knapp v. Savidge, 649 P.2d 175, 32 Wash.App. 
754. 

84. Ala. — Ex parte Wallace & Wallace Chemical A 
Oil Corp., 417 So.2d 940. 

page 633 

87. Ark.—Dauer v. Ponder. 623 S.W.2d 3, 274 Ark. 
166. 

88. U.S.—Farmhand, Inc. v. Lahnuui Mfg. Co., Inc., 
C.A.S.D., 650 F.2d 153. 

page 634 

96. La.—State v. Jackson, 396 So.2d 1291. 

98. Ariz.—Matter of Haddad, 627 P2d 221, 128 Ariz. 
490, 

Cal.—Bach v. Butte County, 3 Dist, 195 Cal.Rptr. 268, 
147 CA3d 554. 

2. Kan.—Treiber v. Stong, 617 P2d 114, 5 Kan. 
App.2d 392. 

Mich.—Matter of Hague, 315 N.W.2d S24, 412 Mich. 
53Z 

Not party; referee 

W.Va.—State ex reL Skinner v. Dostert, 278 S.E2d 624. 

pa^ 635 

7. Oiange of mind 

Mass.—Nagle v. Regan, 422 N.E2d 490,12 Mass. App. 
906. 

Lay judges. In some jurisdictions, 
lay judges, who sit as assistant judges 
with a presiding judge, possess limited 
power,’ * and may not decide legal is¬ 
sues or participate in cases in equi¬ 
ty.’-^ 

9.1. Vt—State v. Dunkerley, 365 A.2d 131, 134 Vt. 
523—Pockettc v. LaDuke, 432 A.2d 1191, 139 Vt 
625. 

9JS. Vt—State v. Dunkerley, 365 A.2d 131, 134 Vt 
523. 

Participation proper where mixed questions of 
law and fact 

Vt—Davis v. Manning, 465 A.2d 1352, 143 Vt 311. 

9.3. Vt—Pockctte v. LaDuke, 432 A.2d 1191,139 Vt 
625. 

A statute may provide for a judge to 
^ a cause alone although a multi- 
judge panel is normally required, 
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where the lay assistant judges are una¬ 
vailable.’^ 

9.4. Vt.—Ragosta v. Ragosta, 465 A.2d 228, 143 Vt 
107. 

A judge exceeds his power by com¬ 
pelling, on his own initiative, an attor¬ 
ney to return part of the legal fee that 
the attorney collects from a client on 
the ground that the fee is exorbitant’'^ 

9.5. U.S.-U.S. v. Vague, C.A.ni., 697 F.2d 805. 
Disciplinary proceedings against attorney for uncon¬ 
scionable fees see CJ.S. Attorney A Client § 118. 

§ 57. -After Expiration of Term 

16. N.W.—CJJS. dted in Goodman Inv., Inc. v. 
Swanston Equipment Co., 299 N.W.2d 786, 791. 

page 636 

17. Applies to ministerial actions 

Md.-State v. Dowdell, 464 A.2d 1089, 55 MdApp. 

512, cert. den. 469 A.2d 864, 298 Md. 310. 

18. Mont—CJJS. ched in State ex rel. Wilcox v. 
District Court of Thirteenth Judicial Dist., 678 
P.2d 209, 213. 

24. Order delivered to clerk after resignation 
void 

Md.—State v. DowdelL 464 A.2d 1089, 55 MdApp. 
512, cert. den. 469 A.2d 864, 298 Md. 310. 

30. Ind.—Bailey v. Sullivan, App., 432 N.E2d 75. 
Me.—Durgin v. Robertson, 428 A.2d 65. 

31. N.Y.—Prudential Lines, Inc. v. Firemen's Ins. Co. 
of Newark, NJ., 440 N.Y.S.2d 155, 109 Misc.2d 
281. 

§ 58. —— At Chambers or In Vaca¬ 
tion 

page 638 

51. Chamber conferences during trial should 
be recorded 

Wyo.—Barnette v. Doyle, 622 P2d 1349. 

53. Ind.—Maneikis v. State, A^., 411 N.E2d 669. 

page 639 

79. N.C-Stioupe v. Stroupe, 273 S.E2d 434, 301 
N.C. 656. 

§ 59. Enforcement of Law and Pro¬ 
motion of Justice 

page 642 

36. U.S.—Cairo v. Skow, D.CWis., 510 FSapp. 201. 

§ 62. Delegation of Powers; Choice 
of Judge 

page 645 

66. N.Y.—Balogh v. H. R. B. Caterers, Inc., 452 
N.Y.S,2d 220, 88 A.D.2d 136. 

68. N.Y.—Balogh v. R R. B. Caterers, Inc., 452 
N.Y.S.2d 220, 88 A.D.2d 136. 

70. Mo.—Wilson v. State, 626 S.W.2d 243. 

Rowe V. Moss, App., 656 S.W.2d 318. 
Application to another judge for tovorable judg¬ 
ment improper 

Fla.—Williams v. Nussbaum, App. 1 Dist, 419 So2d 
715. 

§ 63. Particular Judges 

72. NJ.—State v. Jones, 448 A.2d 495, 185 NJ.Super. 

285. 
page 646 

77. Mo.—State v. Householder, App., 637 S.W.2d 
324. 
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83. Mass.—Cerk of Superior Court for Middlesex 
County V. Treasurer and Receiver General. 437 
N.E.2d 158. 386 Mass. 517. 

N.Y.—Goliger v. Exxon Corp.. 452 N.Y.S.2d 772. 88 
A.D.2d 1084. 

§ 64. -Associate Judges 

page 647 

87. Vt.—Pockette v. LaDuke 432 A.2d 1191, 139 Vt. 
625. 

§ 65. -Coordinate Judges 


court^s trial jurisdiction and accused 
has been arraigned in that court^ ’’ 

5.5 N.Y.—People v. Versace, 426 N.Y.S.2d 61. 73 
A.D.2d 304. 

5.10 N.Y.—People v. Romney. 433 N.Y.S.2d 941, 77 
A.D.2d 482. 

5.15 N.Y.—People v. Kay, 480 N.Y.S.2d 171, 125 
Misc.2d 833. 

§ 66. — Successors to Proceed¬ 
ings before Former Judge 


JUDGES §69 

Pag# 656 

§ 67.-Making or Signing 

Decision in Cause Heard by 
Predecessor 

31. Ga.-Salunv. Salim, 271 S.£.2d 448. 2460a. 373. 
Me.—Durgin v. Robertstm, 428 A.2d 65. 

N.C—Carter v. Colonial Life and Acc. Ins. COm 278 
S.E2d 893, 52 N.CApp. 520, review den., Sup., 
285 S.E2d 96. 

Writing of opinion 

(l) Judge who presided over jury trial involving hear* 
ing on motion for new trial, shouid have entered order 
he considered appropriate. 

Fla.—Broward County v. Mitten, App. 4 Dist, 421 
Sa2d 814. 
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39. D.C—Thompson v. Sawyer, CA.. 678 FJd 257, 
219 U.SApp.D.C 393. 
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It constitutes error for a different 
judge from the judge who presides at a 
hearing to sign an order where the 
presidbg judge is not disabled and he 
does not make findings of fact*^’^ 

45 J N.C—Matter of Whisnant, 322 S.E2d 434, 71 
N.CApp. 439. 

Authority of substitute judge see infra § 179. 

§ 68.-Changing Decision 

of Predecessor 
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59. U.S.—U. S. Gypsum Co. v. Schiavo Bros., Inc., 
CA.Pa., 668 F.2d 172, cert den. 102 S.Ct 2038, 
456 U.S. 961, 72 LEdJd 485. 

61. U.S.—^Abshire v. Seacoast Products, Incn Ca.La., 
668 F.2d 832. 

U.S.—Stoddard v. Ling-Temco-Vought Inc., D.CCaL, 
513 F.Supp. 314, case remd. CA., 711 F.2d 1431. 
Fla.—Boeing Co. v. Merchant App., 397 So.2d 399— 
Lewis V. Mack, App.2 Dist., 411 So.2d 933. 
m.—People ex reL Bellsle v. McField, 420 573, 

SI m.Dec. 159, 95 BlApp-Sd 655. 

Ind.-OUver v. Morrison, App., 431 NE.2d 140. 

N.Y.—^Aetna Cas. ft Sur. Co. v. Gaibtilotto. 439 K.Y. 
S.2d 35, 81 A.D.2d 789. 

Pa.—Ubyoda v. Sdne, 441 A.2d 379, 295 Pi.Super. 

122 . 

Utah—Harrk v. Tanner, 624 P.2d 1135. 

Based on comity 

U.S.—Oallimore v. Missouri Phc. E Co., CA.Tex., 635 
F.2d 1165. 
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68. Mass.—Oenesco, Inc. v. Koufinan, 418 N£.2d 
625, 11 Mass. App. 986. 

Tex.—Alvarez v. State, CrApp., 605 S.W2d 613. 

73. Mass.—Com. v. Cardite, 421 N.E2d 472, 12 
Mass. App. 872. 

74. N.C—State v. Caldwell, 279 SJB.2d 852, 53 N.C 
An>. 1, 1 ^. dism., review dem Sap., 285 S.E2d 
102 . 

78. U.S.—Abshiie v. Seacoast Products, Inc., CA.La., 
668 F.2d 832. 

Mass.—Coohdge Bank ft Trust Co. v. First Ipswich 
Co., Inc., 415 N.E2d 868, 11 Mass.App. 923. 

79. biappropriate 

Pa.-Com. v. Cox, 419 A.2d 78, 276 Pa.Super. 29. 
81. U.S.—Hayman Cash Rqpster Co. v. Sarokin, 
CA.3, 669 F.2d 162. 

§ 69. Acting in Different Courts 
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87. lnd.-Suggs V. State, 428 N.E2d 226. 


94. Cal.—People v. Woodard, 182 CalRptr. 254, 131 
CA.3d 107. 

Fla.—Maugeri v. Plourde, App., 396 So.2d 1215. 

Ill.—^Illinois Housing Development Authority v. Sjos- 
trom ft Sons, Inc., 433 N.E2d 1350,61 Ill.Dec. 22, 
105 IU.App.3d 247. 

Utah-State v. Bero, 645 P.2d 44. 

96. Ruling on motion 

Mich.—Derosia v. Austin. 321 N.W.2d 76a 115 Mich. 
App. 647. 

Tex.—Woods v. State, Cr.App., 369 S.W.2d 901, cert 
den. 101 S.Ct 3145, 453 U.S. 913, 69 EEd.2d 995. 
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97. m.— People v. Moon, 437 N.E2d 823, 63 BLDec. 
174, 107 IlLApp.3d 568. 

Where the relief demanded grows 
out of a prior suit, the judge to whom 
the subsequent suit was improperly al¬ 
lotted should, under court rule, trans¬ 
fer the case to the proper division as if 
it were part of the prior suit^’*’ 

97.5. La.—Whitney Nat. Bank oi New Orleans v. 
Deihes, App. 4 Cr.. 436 So.2d 1185, writ den. 441 
So.2d 1220, cert den. 104 S.a 1912, 80 LEd.2d 
460. 

98. U.S.—Hayman Cash Repster Co. v. Sarokin, 
CA.3, 669 F.2d 161 

In re Bass, Bkrtcy. N.M., 21 B.E 209. 

N.Y.—Lovett v. Allstate Ins. Co., 446 N.Y.S.2d 65, 86 
A.D.2d 545, aifd. 479 N.E2d 823, 64 N.Y.2d 1124, 
490 N.Y.S.2d 187. 

Rapp V. Rapp, 438 N.Y.S.2d 154, 101 Misc.2d 
375. 

N.C—State v. Duvall, 284 SE.2d 495, 304 N.C 557 
—Thornburg v. Lancaster, 277 SJB.2d 423, 303 
N.C 89. 

Pa.—Com. V. Leatherbury, 409 A.2d 431, 269 Pa.Super. 

194, vac. on oth. gids. 453 A.2d 957, 499 Pa. 450. 
2. Conn,—Schwarzschild v. Martin, 464 A.2d 774, 
191 Conn. 316. 

While the same judge who issues a 
warrant may enter^un a motion to sup¬ 
press it, this is not a desirable practice 
where alternatives exist^*^ It has also 
been held that when a motion to sup¬ 
press is made on the ground of insuffi¬ 
ciency of the factual showing in the 
papers before the issuing judge, anoth¬ 
er judge of that same court, though 
having jurisdiction, should not enter¬ 
tain the motion in the absence of a 
showing of fact in addition to those 
presented on the application for the 
warrant® *® However, where a higher 
court justice acting as a local criminal 
court issues a warrant, it does not 
preclude a local criminal justice from 
resolving a motion to suppress where a 
determination of the motion to sup¬ 
press falls within the local criminal 
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On the other hand, a judge can reas¬ 
sume jurisdiction when the cause for 
his voluntary relinquishment of juris¬ 
diction is no longer present*® 

83. Relin<|nishment caused by heavy trial 
schedule 

Mont.—State ex reL McResdty v. District Court of 
Fourth Judidal District of State In and For Lake 
County, 653 P.2d 847, 201 Mont. 244. 

Removal of disqualificaticm of judge for: 

Interest, see infra § 119; 

ReUrionship, see infra § 126. 

9. U.S.—Abshire v. Seacoast Products, Inc., CA.La., 
668 F.2d 832. 

Mo.—Bryant v. State, App., 604 S.W.2d 669—Crockett 
v. Crockett. App., 628 S.W.2d 371. 

Could not assume jurisdiction 

SX>.-State V. Baldwin, 299 N.W.2d 820. 

11. U.S.—U. S. v. Young, CA.Okl., 637 F.2d 246. 
N.Y.—Matter of Adoption of Female F.D., 433 N.Y. 

S.2d 318, 105 Misc.2d 866. 

12. Colo.—^Moon v. Platte Valley Bank. App., 634 
P.2d 1036. 
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14. U3.—U.S. V. Ayala, C.A.Tex„ 643 F.2d 244. 
N.Y.-Jane L v. Rodney B., 438 N.Y.S2d 726, 108 

Misc.2d 709. 

15. U.S.—Crumpacker v. Cnimpadcer, D.C.Ind„ 516 
F.Sapp. 292. 

16. U.S.—^U. S. Gypsum Co. v. Sdiiavo Bros., Inc., 
CA.Pa„ 668 F,2d 172, cert den. 102 S.Ct. 2038, 
456 U.S. 961, 72 LEd.2d 485. 

Minn.—^Brown v. Commissioner of Revenue. 322 
N.W.2d 194. 

18. Ind.—Pre-Finished Moulding ft Door, Inc. v. In¬ 
surance Guidance Corp., App., 438 N.E2d 16. 

Discretion 

U.S.—^Berry v. School Dist of Qty of Benttm Harbor, 
D.CMich., 494 F.Supp. 118. 

EL—Phelps V. Bay St Realty Corp., 425 A.2d 1236. 
Death prior to dmrging Jury 
U.S.—Morton V. Ortho Pharmaceutical Corp., D.C 
Tenn., 550 F.Supp. 416. 

19. Ind—State ex rd. Indiana-Kentucky Elec. Coip. 
V. Knox Ciicuit Court, 422 N.E2d 1247. 

Mo—Pender v. Pender, App., 634 S.W.2d 244. 

Judge to hear all evidence 
CaL—Rose v. Boydston. 175 GdRptr. 836, 122 CA.3d 
92. 

22. Colo.—Faxis v. Rothenberg, 648 P.2d 1089. 
N.H.-State v. Donovan, 419 A.2d 1102, 120 N.a 603. 

23. Fla.—Boeing Co. v. Merchant, App., 397 Sa2d 
399. 
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26. Alaska-Ketzler v. State, App., 634 P2d S61. 
Not authorized to sit in review 
U.S.-U.S. V. Sisk, CA.Tenii.. 629 F.2d 1174, cert. den. 
101 S.a 871, two cases 449 U.S. 1084, 66 LEd2d 
809. 
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Page 6S6 

N.y,— Ralston v. Blum. 432 N.Y.S.2d 46. 105 Misc.2d 
357. 

§ 70. —— Extent and limit of au¬ 
thority 

page 657 

96. StatntoiT reqnlraiieiits sobstantially met 

Ga.-~aietiy v. State. 309 SX.2d 128. 251 Ga. 685. 

page 658 

§ 71. Territorial and Extraterritori¬ 
al Jurisdiction 

71. CaL—Kanfinan v. Court of Appeal, Fourth Ap- 
pdlate Dist, 184 CaLRptr. 302.647 P.2d 1081, 31 
C3<i 933. 

§ 73. _ As Judge of Another Cir¬ 
cuit, District, or County 

page 660 

36. Ga.—^Spry v. State, 274 S.£.2d 2. 156 Ga.App. 74. 
N.C—Lowder v. All Star Mills, Ina. 273 S.E2d 247, 
301 N.C S61, app. after lemand 300 S.E2d 230,60 
N.C.App. 275, affd. in part, revd. in part on oth. 
grds., 309 S.E2d 193, 309 N.C 695, reh. den. 319 
S.E2d 266. 

page 661 

4L Ma-State v. Witty. App., 614 S.WJ>d 7. 

§ 75. In General 

page 666 

20. Unconstitiitioital 

CaL-Okon v. Cory, 184 Cal.Rptr. 325, 134 CA.3d 85, 
cert. den. 103 S.CL 819,459 US. 1172, 74 LEd.2d 
1016. 

Pa.—McKenna v. Com., State Emp. Retireroent Bd., 
421 A.2d 1236, 54 Pa.Cmwlth. 338, affd., 433 A.2d 
871, 495 Pa. 324. 

Cost-nf-liriiig increases 

CaL^lson V. Coty. 178 CaLRptr. 568, 636 ?2i 532, 
27 C3d 532, app. after remand 197 CaLRptr. 843, 
673 P.2d 720, 35 C3d 390. 
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21. Attorney admitted to practice 

N.Y.—Ginsberg v. Purcen, 414 N.E2d 648, 51 N.YJd 
272, 434 N.Y.S.2d 147. 

22 . U.S.-U 5 . V. wm. m., loi s,a 471,449 u,s. 

200, 66 L.Ed.2d 392. 

§ 76. Right to Compensation 
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38. Conyictkm for felony 
The case of Ginsberg v. Purcell, cited in the bound 
volume, has been revets^ the court holding that judge 
who is ccmvicted of fdony and who thereafter never sits 
as judge may not recover salary of office even though no 
proceeding to remove him ffom <^ce is ever brought 
N,Y.—Ginsbeig v. PurceO. 414 N.E2d 648, 51 N.Y.2d 
272, 434’N.Y.S.2d 147. 

54. Cttiio—State ex reL Green v. Tilton, 437 N.E2d 
1174, 1 Ohio St3d 54, 1 03.R. 96. 

§ 77. Amount 
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57. Tex.—Sohattman v. Tarrant County, Civ.App., 
618 SW.2d 864. 

58, Tenn.—Bany v. I^dson County, App-, 610 
S.W.2d 441. 

59, W.Va.—Donaldson v. Gainer, 294 EE2d 103. 
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60. N.Y.—Weissman v. Evans, 442 N.y.S2d 80, 82 
A.D.2d 441, mod. on oth. grds., 438 N.E2d 397, 
56 N.Y.2d 458, 452 N.Y.S.2d 864, 


Violation of supremacy danse 
US.—Raskin v. Moran, CuAWis., 684 F.2d 471 
Violation of eqnal protection 
N.Y.—Weissman v. Evans, 438 N.E2d 397, 56 N.Y.2d 
458, 452 N.Y.S.2d 864. 

61. Conn.—Eielson v. Parker. 427 A.2d 814, 179 
Conn. 552. 

§ 78. -Change in amount dur¬ 

ing term 

page 671 

71. La.—Medlen V. State, 418 Sa2d 618- 

§ 79.-Restrictions Against 

Change 

page 672 

84. Ala.—Opinitm of the Justices, 407 Sa2d 121 
CaL—Olson v. Cory. 178 CaLRptr. 568, 636 P.2d 531 
27 C.3d 532, app. after remand 197 Cal.Rptr. 843, 
673 P.2d 720, 35 C.3d 390. 

In re Marriage of Alarcon, 4 Dist., 196 Cal.Rptr. 
887, 149 CA.3d 544. 

Tenn.—^Barry v. Wilson County, Ak>., 610 S.W.2d 441. 
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These provisions do not apply, how¬ 
ever, to future terms of office.*’-^ 

87. CaL—In re Marriage of Alarcon. 196 CaLRptr. 
887, 149 CA.3d 544. 

88. U.S.—Glover v. Alabama Bd. of Corrections, CA. 
Ala., 660 F.2d 120. 

CaL—Olson v. Cory. 178 Cal-Rptr. 568, 636 P.2d 531 
27 C3d 531 after remand 197 CaLRptr. 843, 
673 Pld 720. 35 C3d 390. 
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18 . U.S.—U.S. V. Win, in., loi s.a. 471,449 us. 

200 , 66 L.Ed.2d 391 
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40. CaL—Olson v. Cory, 178 CaLRptr. 568. 636 P.2d 
531 27 C3d 531 app. after remand 197 CaLRptr. 
843, 673 P.2d 720, 35 C3d 390. 
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§ 80. — Particular Amount 

50. W.Va.—Donaldson v. Gamer, 294 S.E2d 103. 
Entitlement to salary differential 
N.Y.—Weissman v. Evans, 438 NXld 397, 56 N.Y.2d 
458, 452 N.Y.S.2d 864. 

58. Legal fees incurred in ^oceedings 
(1) Judges who were required to hire private counsd 
because of conflict of interest on part of county counsel 
were entitled to reasonable attomqr fees, costs and 
expoises necessarily incurred in (^>posi]ig county's vp- 
ped and in bringing cross appeaL 
CaL—Alhambra Mun. Court Dist v. Bloodgood, 186 
CaLRptr. 807, 137 CA.3d 29. 
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61. N.Y.—Dean v. State, 443 N.Y.S.2d 581, 111 
Misc.2d 97, affd. 458 N.Y.Sld 899, 91 A.D.2d 
805. 
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§ 85. Pensions and Retirement Ben¬ 
efits 


page 686 

56. W.Va.—Wagoner v. Gainer, 279 S.E2d 626. 
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Reduction of salary by amount of pension bene¬ 
fits from prior s^ee 

Wis.—State ex reL Cannon v. Moran, 331 N.W.2d 369, 
111 Wis.2d 544. 

57. Mo.—Baumli v. Howard County, 660 S.W.2d 701 

Statute reducing benefits applicable where en¬ 
acted prior to new term 

Cal.—In re Marriage of Alarcon, 4 Dist, 196 CaLl^. 
887, 149 CA.3d 544. 

62. Statute valid 

U.S.—Thompson v. Walker, D.CVa., 583 F.Supp. 175, 
affd. 758 F.2d 1004. 
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La.—Trent v. State, App., 400 So.2d 1178, writ 
den.. Sup., 404 So.2d 279. 

N.Y.-Castaldi v. Levitt. 436 N.E2d 1311, 56 N.Y.2d 
659, 451 N.Y.S.2d 709. 

70. No payroll deductions 

Ala.—Jasper v. Employees* Retirement System Bd. of 
ControL 390 So.2d 291 

Not entitled to refunds 

Wash.—Horowitz v. State of Wash. Dept of Retirement 
Systems. 635 P.2d 1078, 96 Wash.2d 468. 
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75. Pa.—McKenna v. Com., State Emp. Retirement 
Bd., 439 A2d 1306, 64 Pa,Cmwlth. 269. 

78. U3.—Thompson v. Walker, CA.4 (Va.), 758 FM 
1004. 

Prohibition on practice of law retired judges general¬ 
ly see supra § 38. 

Provision invalid where required to retire at 
stated age or forfeit retirement benefits 

Ga.-State v. McMillan, 319 S.E.2d 1, 253 Qa. 154. 

81. Ala.—Letmard v. State for Use and Ben. of Tal¬ 
ladega County, Civ App., 387 Sa2d 851 

83. Categories of spouses 

CaL—^McCourtney v. Cory, 176 CaLRptr. 639, 123 
CA.3d 431. 

§ 86. Civil Liabilities and Immuni¬ 
ties in General 

page 689 

88. Uil.—Cleveland v. Noland, D.CQa., 510 F.Su{g>. 
37—De La Cruz v. DuFresne, D.CNev., 533 
F-Supp. 145—Cronovich v. Dunn, D.CMich., 573 
F.Supp. 1330. 

Fla.—^Berry v. Stat^ App., 400 So2d 80. 

R.I.—Roberts v. Alprin, 443 A2d 433. 

U.S. Supreme Court 

D.C—Moore v. Buiger, CA., 655 F.2d 1265, 211 
U.SApp.D.C 35. 

89. U5.—Watts V. Graves, CA.La., 720 F.M 1416. 

Verner v. &ate of Colo, D.CColo., 533 F.Sui^. 
1109, affd. CA., 716 F.2d 1352, cert. den. 104 
S.Ct. 2175—Cronovich v. Dunn, D.ChficlL, 573 
F.Supp. 1330. 

page 690 

95. U.S.—Harper v. Merckle, CAFla., 638 F2d 848, 
cert den. 102 SCt 93, 454 U.S. 816, 70 L.Ed.2d 
85. 

96. U.S.—Adams v. Supreme Court of Penn^lvania, 
D.CPa., 502 F.Supp. 1282—Mason v. Melendez, 
D.aWis.. 525 F.Supp, 270. 

N.Y.^ade Square and Tower, Ltd. v. C. I. T. Corp., 
448 N.Y.S.2d 194, 87 AD2d 564. 

97. U.S.—Dennis v. Sparks, 101 S.Ct 183, 449 U.S. 
24, 66 LEd.2d 185. 

Conn.—Papa v. New Haven Federation of Teachers, 
444 A.2d 196, 186 Conn. 725. 

page 691 

98. U.S.—Rankin v. Howard, CA.Ariz., 633 F,2d 
844, cert den. 101 S-Q. 2020, 451 U.S. 939, 68 
LEd.2d 326. 
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1. U.S.—Harper v. Merckle, CJLFla., 638 F.2d 848, 

cert. den. 102 S.a. 93, 454 U.S. 816, 70 LEd.2d 
85. 

Vemer v. State of Colo., D.CColo.. 533 F.Supp. 
1109, affd. C.A., 716 F.2d 1352, cert. den. 104 
S.Ct. 2175. 

Larry v. Penn Truck Aids, Inc., D.C.Fa., 94 
F.R.D. 708. 

2. Cal—Tagliavia v. Los Angeles County, 169 Cal. 

Rptr. 467, 112 C.A.3d 759. 

Mayor’s court 

Ohio—Wilson v. Neu, 465 N.E2d 854, 12 Ohio St.3d 
102, 12 O.B.R. 147. 

4. U.S.—Carter v. Rupracht, D.CNev., 532 F.Supp. 
383. 

page 692 

7. D.C—dark v. Taylor, CA.. 627 F.2d 284, 200 
U.S.App.D.a 231. 

N.Y.—Jade Square and Tower, Ltd. v. C. I. T. Corp., 

448 N.Y.S.2d IH 87 A.D.2d 564. 

Loses judicial immunity 
U.S.—Rankin v. Howard, CA.Ariz., 633 F.2d 844, cert, 
den. 101 S.Ct. 2020, 451 U.S. 939, 68 LEd.2d 
326—Dykes v. Hosemann, CA.Ariz., 743 F.2d 
1488, on reh. 776 F.2d 942. 
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14. U.S.—Vemer v. State of Cdo., D.CColo., 533 
F.Supp. 1109, affd. CA.. 716 F.2d 1352, cert. den. 
104 S.a. 2175. 

16. U.&—Pulliam v. AUen, Va., 104 S.Ct 1970, 466 
U.S. 522, 80 L.Ed.2d 565. 

Allsup V. Knox, D.C.Ky.. 508 F.Supp. 57. 

La.—^Imbomone v. Early, 401 So.2d 953. 

17. U.S.—Allsup V. Knox, D.C.Ky., 508 F.Supp. 57. 

§ 87. Absolute or Limited Immunity 

page 694 

22. Ohio-WiUitzer v. McQoud, 453 N.E2d 693, 6 
Ohio St.3d 447, 6 O.B.R. 489. 

23. N.Y.—Gordon v. Albany County, 454 N.Y.S.2d 
52, 115 Misc.2d 302. 

26. U.S.—Beard v. Udall. CAAriz., 648 F2d 1264. 
Pagano v. Hadley, D.CDel, 535 F.Supp. 92. 

page 695 

28. Private persons subverting judiciary 
U.S.—Sparks v. Duval County Ranch Co., Inc., CA. 
Tex., 604 F.2d 976, cert den. 100 S.CL 1339, 445 
U.S. 943, 63 LEd. 777, affd. 101 S.Q. 183, 449 
U.S. 24, 66 L.Ed.2d 185, cert den. 101 S.a. 588, 

449 U.S. 1021, 66 L.Ed.2d 483, 

30. Independence of judge’s mind 

U.S.—Sparks v. Duval County Ranch Co., Inc., CA. 
Tex., 604 F.2d 976, cert den. 100 S,Ct 1339, 445 
U.S. 943, 63 L.Ed. 777. affd. 101 S.Ct 183, 449 
U.S. 24, 66 L.Ed.2d 185, cert den. 101 S.Ct 588, 
449 U.S. 1021, 66 L.Ed.2d 483. 

31. U.S.—Sparks v. Duval County Ranch Ca, Inc., 
C.A.Tex., 604 F.2d 976, cert den. 100 S.Q. 1339, 
445 U.S. 943, 63 LEd. 777, affd. 101 S.Ct 183, 
449 U.S. 24, 66 L.Ed.2d 185, cert den. 101 S.Ct 
588, 449 U.S. 1021, 66 L.Ed.2d 483. 

Hilliard v. Scully, D.C.N.Y., 537 RSupp. 1084. 

32. U.S.—Sparks v, Duval County Ranch Co., Inc., 
CA.TCX., 604 F.2d 976, cert den. 100 S.Ct 1339, 
445 U.S. 943, 63 L.Ed. 777, affd. 101 S.Ct 183, 
449 U.S. 24, 66 LEd.2d 185, cert den. 101 S,Ct. 
588, 449 U.S. 1021, 66 L.Ed.2d 483. 

§ 88. Judges and Judicial Officers 
within Rule 

34. U.S.—Rankin v. Howard, C.A.Ariz., 633 F2d 
844, cert. den. 101 S.Q. 2020, 451 U.S. 939, 68 
L.Ed.2d 326. 

36. U.S.—Sparks v. Duval County Ranch Co., Inc., 
C.A.Tex., 604 F.2d 976, cert den. 100 8.0. 1339, 


445 U.S. 943, 63 LEd. 777, affd. 101 S.O. 183, 
449 U.S. 24, 66 L.Ed.2d 185, cert. den. 101 S.O. 
588, 449 U.S. 1021, 66 LEd.2d 483. 

Rosquist V. Jarrat Const. Corp., D.CNJ., 570 
F.Supp. 1206. 
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39. Court-rule appointed mediators 
U.S.—Mills V. Killebiew, CA.6 (Mich.), 765 F.2d 69. 
42. U.S.—Doyle v. U.S., D.CCaln 530 F.Supp. 1278. 
45. Kan.—Knight v. Neodesha, Kan., Police Dept, 
620 P.2d 837, 5 Kan.App.2d 472. 

§ 89. Nature and Scope of Acts and 
Functions 

page 697 

56. D.C.—Clark v. Taylor, CA, 627 F.2d 284, 200 
U.S.App.D.C. 231. 
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58. Pa.—Urbano v. Meneses, 431 A.2d 308, 288 Pa. 
Super. 103. 

60. U.S.—Figueroa v. Kapclman, D.C.N.Y., 526 
F.Supp. 681. 

61. U.S.—Slavin v. Curry, CATex., 574 F.2d 1256, 
mod. on oth. grds. reh. den. 583 F.2d 779, aj^. 
after remand 690 F.2d 446, reh. den. 694 F.2d 721. 

Blackwell v. Co<A D.C.Iad., 570 F.Supp. 474. 
63. U.S.—Birch v. Mazander. CAArk., 678 F.2d 
754. 

65. Cal.—Tagliavia v. Los Angeles County, 169 Cal. 
Rptr. 467, 112 C.A.3d 759. 
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68. U.S.-Owens v. Kelley, C.A.Ga., 681 F.2d 1362, 
reh. den. 697 F2d 1094. 

71. Ohio-WiUitzer v. McOoud. 453 N.E2d 693, 6 
Ohio St3d 447, 6 O.B.R. 489. 

72. U.S.—Stegeman v. Detroit Mortg. and Realty Co., 
D.CMich., 541 F.Supp. 1318. 

§ 90. --Nonofficial or Ministe¬ 

rial Acts 

74. U.S.—Beard v. Udall, CAAriz., 648 F.2d 1264. 

Vemer v. State of Colo., D.CColo., 533 F.Supp. 
1109, affd. CA, 716 F.2d 1352, cert den. 104 
S,Ct 2175, 

“Wearing two hats” 

When the same person wears two hats, oae as judge 
and other as city executive ofEcial, he may be liable for 
arrest resulting from his acts as city ofEdaL 
U,S.—Thomas v. Sams, CATex., 734 F.2d 185, reh. 
den. 741 F.2d 783, cert den. 105 ECt 3476, 87 
LEd.2d 612, two cases. 

75. Failure to recall warrant 
Non-prosecntorial discretionary acts 

U.S.—Cronovich v, Dunn, D.CMich., 573 F.Supp. 
1330. 

76. U.S.—Allsup y. Knox, D.CKy., 508 RSupp. 57. 
Cal.—Tagliavia v. Los Angeles County, 169 Cal.Rptr. 

467. 112 CA.3d 759. 

A judge^s involvement in initiating a 
criminal prosecution or a civil contempt 
proceeding may constitute nonjudicial 
acts exposing him to liabOityJ®*^ The 
test to be applied in such case is 
whether initiating accusatory pro¬ 
cesses is a function normally per¬ 
formed by a judicial officer.’**^® 

.76.5 U.S.—Sevier v. Turner, CATenn., 742 R2d 
262. 

76.10 U.S.—Sevier v. Turner, CATenn., 742 F.2d 
262. 


JUDGES §99 

Page 712 

page 700 

81. U.S.-Harperv. Merckle. CA.Fla., 638 F.2d 848, 
cert den. 102 S.Ct. 93. 454 VS. 816, 70 LE<L2d 
85. 

page 705 

§ 95 . -Pleadings and Evidence 

67. U.S.—Castorr v. Brundage, CAMich., 674 F.2d 
531, cert. den. 103 S.CL 240, 459 UA 928. 74 
LEd.2d 189. 

§ 97. Criminal Responsibility 

page 706 

78. Impeaefameut not prmeqpistte 

U.S.—U.E V. daiborae, CA9 (Nev.). 765 F.2d 784. 

80. U.S.—Dennis v. Sparks, 101 ECt 183, 449 U.E 
24, 66 LE(L2d 185. 

U. S. V. Hastings, CAFhu 681 R2d 706, reh. 
den. 689 R2d 192, two cases, stay den. 103 ECt 
711,459 U.E 1094, 74 LEd.2d 942, cert den. 103 
S.Ct 1188, 459 U.E 1203, 75 LEd2d 434. 

85. Ignorance of proscriptive statute no de¬ 
fense 

Tex.—Bean v. State. App. 8 Dist, 691 EW.2d 773. 

§ 98. General Considerations 

page 707 

92. Mo.—State ex rel. EHvisUm Family Services v. 
Oatsvall, App., 612 EW.2d 447. 

93. U.S.—In re Martin-Trigona, D.CCcnin., 573 
RSupp. 1237, app. dism. 770 R2d 157. 

page 708 

94. Fla.—Hayslip v. Dou^as, App., 400 So.2d 553. 

Mo.—Wilson V. State, 626 EW.2d 243. 

95. U.$.—Ward v. Westland Plastics, Inc., CACaL, 
651 F.2d 1266. 

99. Cal.—People v. Bridges, 183 Cal.Rptr. 118, 132 
CA.3d 234. 

page 709 

2. D.C—U.S. V. Rat Motors of Ntmh America, Inc., 
D.C, 512 F.Supp. 247. 

6. Mo.—Hodges v. Oberdorfer Motors, Inc., App., 
634 EW.2d 205. 

§ 99. Constitutional and Statutory 
Provisions 

8. N.M.—^Martinez v. Carmona, App., 624 PJd 54, 
95 N.M. 545. 

Law appUcahle 

U.E—Maigolcs V. Johns. CAWis., 660 F.2d 291. cert 
den. 102 S.Ct 1256,455 U.E 909. 71 LEd.2d 447. 

page 710 

10. Wis—State v. Holmes, 315 N.W.2d 703, 106 
Wis.2d 31. 

16. U.E—In re Parr. D.CN.Y., 13 BJL 1010. 

Colo.—Johnson v. District Court In and For Jefferson 

County, 674 P.2d 952. 

Other statements 

Conn.—Dacey v. Connecticut Bar Ass’n, 441 A.2d 49, 
184 Conn. 21. 

17. Colo.—Peqrie v. Botham, 629 P.2d 589>-^ohnson 
v. District Court In and For Jefferson County, 674 
PJd 952. 

page 711 

24. U.S.—In re Parr, D.C.N.Y., 13 B.R. 1010. 

page 712 

36. U.E—In re Parr, D.CN.Y., 13 B.R. 1010. 
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§ 100. Necessity as Precluding Dis¬ 
qualification 

37. Idalio---CJJ5. dted in Eismann v. Miller, 619 
P.2d 1145. 1149. 101 Idaho 692. 

38. N.H.—Orixmell v. State. 435 A.2d 523. 121 N.H. 
823. 

40. CaL-Olson v. Cory, 178 Cal.Rptr. 568, 636 P.2d 
532, 27 C3d 532, app. after remand 197 Cal.Rptr. 
843, 673 P.2d 720, 35 C3d 390. 

W.Va.—Wagoner v. Gainer, 279 S.E2d 636. 

page 713 

§ 101. Persons Subject to Disquali¬ 
fication in General 

46. Not entitled to disqnalificatioD 

RM.— Viga V. Reese, 634 P.2d 1280, 96 N.M. 728. 

§ 102. Proceedings in Which Claim 
of Disqualification Avail¬ 
able 

page 714 

57. Mass.---C<m. V. Loretta, 438 N.E2d 56, 386 Mass. 
794. 

N.y.^dorgenthau v. Cooke, 436 N.E2d 467, 56 
N.Y.2d 24, 451 N.Y.S.2d 17. 

page 715 

64. Wash.—In re Dependency of Hid>ert, 627 P.2d 
551, 28 WashAiq). 90S. 

65. Wash.—In re Dependency ci Hkbert, 627 PJld 
SSI, 28 WasLApp. 905. 

page 716 

71. Qa.—^th V. Adams, 288 S.E2d 775. 161 Ga. 
i^.820. 

75. Fla.—Sandstrom v. State. App., 402 So.2d 461, 
review den: Sup., 412 So.2d 470, hab. oorp. gr. 
CA., 738 F.2d 1200, cert den. 105 S.Ct 787, 83 
IJEd.2d 781. 

76. Mont—State ex reL Greely v. District Court of 
Fourth Judicial Dist, 590 P.2d 1104> 180 Mont 
317. 

§ 103. Waiver of Disqualification 

page 717 

89. Alaska—Mc»gan v. State, 635 P.2d 472, app. after 
remand, app., 673 P.2d 897. 

9t S.D.—State v. Alexander. 313 N.W.2d 33, 27 
A.LR. 4th 589. 

92. Pa.—Com. v. Stanton, 440 A.2d 585. 294 Pa.Su- 
pCT. 516. 

page 718 

99. N.Y.—Cummings v. Christensen, 439 N.Y.S.2d 
825, 109 Misc.2d 255. 

Tex.—Lane v. State, App^ Dist., 634 S.W.2d 65, 

5. - U.S.—^Black v. American Mut Ins. Co., D.CKy,, 
503 F.Supp. 172. 

page 719 

11. Ind.—ManeMs v. State, App., 411 N.E2d 669. 

13. Ark.—Campbell v. State, 660 S.W.2d 926, 281 
Aik. 13, cert den. 104 8.0. 1424,465 U.S. 1069, 
79 LEd.2d 748. 

§ 104. — Acts Constituting Waiv¬ 
er 

20. Ind—Marts v. State, 432 N.E2d 18. 

Iowa—Citizens First Nat. Bank v. Hoyt, 297 K.W.2d 
329, 

page 720 

21. Mioh.-^e(^le v. Pottruff, 323 N.W.2d 402, 116 
Mich.App. 367. 


22. Conn.—Cameron v. Cameron, 444 A2d 915, 187 
Conn. 163. 

Mich.-People v. McLeod, 310 N.W.2d 31, 107 Mich. 
App. 710. 

Tenn.—Woodson v. State, Cr.App., 608 S.W.2d 591. 
Tex.—Buckhohs Independent School Dist. v. Glaser, 
632 S.W.2d 146. 

Delay not constitiiting waj?er 
Cok).—^Johnson v. Distri^ Court In and For JefTerson 
County, 674 P.2d 952, 

23. CaL—Lagies v, Copley. 168 Cal-Rptr. 368, 110 
CA.3d 958. 

Dependent npon facts and drcnnwtances 
Colo.—Johnson v. District Court In and For Jefferson 
County, 674 P.2d 952. 
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24. S.D.—Matter of Establishing Certain Territorial 
Elec. Boundaries Within South Dakota, 318 
N.W.2d 118. 

25. Mich.—People v. McLeod, 310 N.W.2d 31, 107 
MicItApp. 710. 

26. Ariz.—State v. Valencia, 602 P.2d 807, 114 Ariz. 
139, i^>p. after remand 645 P.2d 259, 132 Ariz. 
248. 

Mich.—Tyrrea v. Tyrrell. 309 N.W.2d 632, 107 Mich. 
Af^. 435. 

30. Ala.—Guthery v. Guthery, Civ.App., 409 So.2d 
844, cert den. 103 ECt. 68, 459 U.S. 830, 74 
EEd.2d 68. 

Ky.-SmaU v. Com., App., 617 EW.2d 61. 

§ 105.-Participation in 

Proceedings 

page 722 

35. Alaska—Kodiak Island Borough v. Large, 622 
P.2d 440—Tunl^ v. Munidpality of Anchorage 
School Dist, 631 P2d 67—Sebring v. Colver, 649 
P,2d 932. 

37. No waiver 

Ariz.—Chy of Sierra Vista v. Cochise Enterprises, Inc., 
App., 626 P.2d 1099, 128 Ariz. 467. 

43. Alaska—Archer v. Eidelson, 616 PJZd 17. 

page 723 

45. Alaska—Tunl^ v. Municipality of Anchcuuge 
School Dist, 631 P.2d 67. 

47. No waiver 

Alaska—Smith v. State, 616 P.2d 863. 

Participation in a bail hearing before 
a judge does not constitute a waiver of 
the right to make a peremptory 
lenge of that judge/’*^ 

49.5 Alaska—Gardner v. State, App., 702 P.2d 250. 

51. Failure to file 

Ky.—Small v. Com., App., 617 S.W.2d 61. 

§ 106. -Consent 

page 724 

69. U,S.—Whalen v. Ford Motor Credit Co., CA. 
Md, 684 R2d 272, cert den. 103 S.a 216, 459 
U.S. 910, 74 L,Ed2d 172. 

§ 107. General Considerations 

page 726 

$6. La.—RoUo V. Dison, App,, 402 So.2d 122, writ 
detL, Sup., 404 So.2d 265. 

Mont—State ex reL Joriyn v. City Court of Choteau, 
645 P.2d 428. 198 Mont 223. 

Grolinds enumerated 

N.H.—Plaistow Bank & Trust Co. v, Webster, 433 A.2d 
1332, 121 N.H. 751. 


88. Impeding administration of justice 
U.E—In re Martiii-Trigona, D.CConn., 573 F.Sttpp. 
1237, app. dism. 770 F.2d 157. 

page 727 

91. Ma—Fulsom v. State, App.. S73 EW.2d 116, 
after remand 625 EW.2d 249. 

93. U.E—Margoles v. Johns, CA.Wis., 660 F.2d 291. 
cert. den. 102 ECt 1256,455 U.E 909,71 EEd2d 
447. 

Ga.—Harkey v. State. 282 EE2d 648, 159 Oa.App. 

112 . 

99. Judge not disqnalified where lifigant 
direatens to sue him 

U.E—U3. V. Grismore, 564 F.2d 929, cert dea. 98 
ECt 1586, 435 U.E 954^ 55 LEd.2d 806. 

In re Martin-Trigona, D.CCmin., 573 F.Sttpp. 
1237, app. dism. 770 F.2d 157. 

page 728 

3. Blind judge at suppres^n hearing 
N.Y.—People v. Brown, 465 N.E2d 362, 62 N.Y.2d 
743, 476 N.Y.E2d 823. 

§ 108. Bias or Prejudice 

4. Since the publication of the bound volume the case 
of Vera v. State, 547 EW.2d 283 and other cases ruling 
out bias not based upon interest as a legal disqualifica¬ 
tion have been overruled, the court hdding that bias not 
based upon interest may be a legal disqualification, 
however, the use of bias as a ground for disqualiftcation 
is limited to those cases in which the taas is shown to be 
of such a nature and to such an extent as to deny 
dtfendant due process of law. 

Tex.—McClenan v. State, OrApp., 661 S.W2d 108. 

5. U.S.—Matter of Searches Conducted on March 5, 

1980, DCWts., 497 F.Supp. 1283. 

Ill.-Feople V. Rynberk, 415 N.E2d 1087, 47 HlDec. 

774, 92 IlLApp.3d 111 
Miss.—Clark v. State. 409 Sa2d 1325. 

Mo.—S & R Builders and SuppUers, Inc. v. Mirier, 
App., 610 S.W.2d 690. 

Wis.—State V. Smith, App., 309 N.W.2d 7. 103 Wi8.2d 
361, affd. 315 N.W.2d 343, 106 Wisld 17. 

Fair trial, not perfect trial 

U.E—UE V. Kdly, D.CMass., 519 F.Sopp. 1029. 

6. UE—In re Parr, D.CN.Y., 13 BJR. lOlU 

7. U.E—U.E V. Bofib, D.CDeL, 513 RSupp. 501 

page 729 

10. Statute conatmed 

UE—U.E V. State of Ala., D.CAla., S82 F.Su{^. 1197, 
affd. 762 R2d 1021. 

13. U.S.—State of Idaho v. Freeman, D.CIdaho, 507 
FEipp. 706. 

page 730 

18. U.E—Southeriand v. Irons, CA.Mich.,-628 F2d 
978. 

Fla.—Oiuliano v. Wainwri^t, App.4 Dist, 416 Sa2d 
1180. 

N.Y.—People v. Zappacosta, 431 N.YE2d 96, 77 
A.D.2d 928. 

Wa^—Brister v. Council of Oty of Tacoma, 619 P2d 
982, 27 WashApp. 474. 

19. U.E—Gulf & Western Industries, Inc. v. U.S., 671 
F.2d 1322, 230 CtO. I. 

Mich.-People v. Prast, 319 N.W.2d 627, 114 Mich. 
Ai^. 469. 

Miss.—dark v. State, 409 So.2d 1325. 

Okl.—Wilkett V. State, Cr., 674 P.2d 573. 

Pa.—Com. V. Boyle, 447 A.2d 250, 498 Pa. 486. 

21. U.E—Hampton v. Hannhan, D.cni., 499 
RSupp. 640. 

Old.—Wilkett V. State, 674 P.2d 573. 

Focuf on lit^auFk poreeptfona 
Fla.—Livingston v. State, 441 Sa2d 1083. 
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29. N.M.—Martinez v. Carmona, App., 624 P.2d 54, 
95 N.M. 545. 

30. U.S.~U.S. V. Will, Ill., 101 S.a. 471, 449 U.S. 
200, 66 L.Ed.2d 391 

Idaho—Eismann v. Miller, 619 P.2d 1145, 101 Idaho 
691 

33. Wash.—Rich v, Starczewski, 628 P.2d 831, 29 
Wash.App. 244. 

Trial conduct 

(1) Subjective views 

Ala.—^Hartman v. Board of Trustees of University of 
Alabama, 436 So.2d 837. 

35. U.S.—In re Federal Skywalk Cases, C.A.Mo., 680 
' F.2d 1175, cert. den. 103 S.a. 342, four cases, 459 
U.S. 988, 74 L.Ed.2d 383, on remand, D.C, 95 
F.R.D. 479. 

§ 109. — Nature or Character 
page 732 

39. U.S.—U.S. v. Story, CA.Mich., 716 F.2d 1088. 
Mich.—Matter of Hirsch, 323 N.W.2d 349, 116 Mich. 

App. 233, affd., 323 N.W.2d 909, 413 Mich. 943. 
41. U.S.—U. S. V. Professional Air Traffic Controllers 
Organization (PATCO), D.CHI., 527 F.Supp. 
1344. 

45. U.S.—Markus v. U. S., D.C.N.Y., 545 F.Supp. 
998, affd. CA., 742 F.2d 1444. 

N.M.—Roybal v. Morris, App., 669 P.2d 1100, 100 
N.M. 305. 

46. Ill.—People v. Beasley, 438 N.E.2d 1305, 63 IlL 
Dec. 942, 108 Ill.App.3d 301. 

Mich.—People v. Pottruff, 323 N.W.2d 402, 116 Mich. 
App. 367. 

U.S.—U. S. v. Poludniak, CA.Mo., 657 F.2d 948, cert, 
den. 102 S.Ct 1431, 455 U.S. 940, 71 L.Ed.2d 650. 

page 733 

48. U.S.—In re Casco Bay lines, Inc., Bkrtcy.App., 
17 B.R. 946. 

50. U.S.—Matter of Pritchard & Baird, Inc., Bkrtcy. 
NJ., 16 B.R. 16. 

52. U.S.—U.S. V. Sonderup, C.A.Tex., 639 F.2d 294, 
cert. den. 101 S.Ct. 3059,452 U.S, 920, 69 LEd,2d 
426, reL den. 102 S.a. 892, 453 U.S. 928, 69 

L.Ed.2d 1024. 

Ariz.—State v. Valencia, 589 P.2d 434, 121 Ariz. 19, 
app. after remand 602 P.2d 807, 124 Ariz. 139, app. 
after remand 645 P.2d 237, 132 Ariz. 248. 

Cal.—Lagies v. Copley, 168 CalRptr. 368, 110 C.A,3d 
958. 

Mich.—People v. Prast, 319 N.W,2d 627, 114 Mich. 
App. 469. 

living on same street as victim of crime 
Ind.—Poindextes v. State, 374 N.E2d 509, 268 Ind. 
167, 

page 735 

58. U.S.—^Parliament Ins. Co. v. Hanson, CAJPla., 
676 F.2d 1069, leh. den. 688 F.2d 839. 

U.S.—U.S. V. Berkan, D.CJhierto Rico, 502 
F.Supp. 25, remd. 626 FJ2d 177, on remand 503 
F.Supp. 626. 

Hawaii—Yorita v. Okumoto, 643 P2d 820, 3 Haw.App. 
148. 

59. U.S.—^Brody v. President & Fellows of Harvard 
College, CA.Mass., 664 F.2d 10, cert den. 102 
S.Ct 1731, 455 U.S. 1027, 72 LEd.2d 148. 

§ 110.-Origin of Bias or 

Prejudice and Against 
Whom Directed 

page 736 

64. U.S.—U. S. V. Phillips, CA.Fla., 664 F.2d 971, 
cert. den. 102 S.Ct. 2965, two cases, 457 U.S. 
1136, 73 L.Ed.2d 1354, and 103 S.a. 208, 459 
U.S. 906, 74 L.Ed.2d 166. 


Ind.—Jones v. State, App., 416 N.E2d 880—Ndstm v. 
State, App., 436 N.E2d 1153. 

Mich.—Adams v. Adams, 298 N.W.2d 871, 100 Mich. 
App. 1. 

65. U.S.—Johnson v. Tru^>iood, CA.Pa., 629 F.2d 
287, cert. den. 101 &Ct 1704, 450 U.S. 999, 68 
L,Ed.2d 200—U.S. v. Story, CA-Mich., 716 F.2d 
1088. 

Ala.—Koch V. Sute. Cr.App., 401 So.2d 796, cert den. 
401 So.2d 801. 

Iowa-State v. Harry, 311 N.W.2d 108. 

66. U.S.—U.S, V. Gordon, CA.Mass.. 634 F.2d 639— 
U. S. V. Frias-Ramtrez, CA.Cal. 670 F.2d 849, 
cert den. 103 S.Ct 94. 459 U.S. 842, 74 L.Ed.2d 
86 . 

Ga.-Carter v. State, 271 S.E2d 475. 246 Ga. 328. 

Ind.—Jones v. State, App., 416 N.E2d 880. 

N.M.—^United Nuclear Corp. v. General Atomic Co., 
629 P.2d 231, 96 N.M. 155, 26 A.L.R.4th 70S, app. 
dism., cert. den. 101 &Ct. 1966, 451 U.S. 901, 68 
LEd.2d 289, reh. den. 101 S.Ct 3070, 452 U.S. 
932, 69 LEd.2d 433. 
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67. Mich.—^Bay County Prosecutor v. Bay County 
Dist. Judge, 302 N.W.2d 225, 102 MicEApp. 543. 

68. U.S.—Phillips V. Joint Legislative Committee on 
Performance and Expenditure Review of State of 
Miss., CA.Miss., 637 F.2d 1014, cert. den. 102 
S.Ct 2035, two cases, 456 U.S. 960, 72 L.Ed.2d 
483, and. 102 S.Ct. 2233, 456 U5. 971, 72 L.ed.2d 
845, reh. den. 102 S.Q. 2974, 2975, 457 US. 1140, 
73 LEd.2d 1361, and 3499, 458 U.S. 1116, 73 
LEd.2d 1378. 

Shank v. American Motors Corp., D.C.Pa., 575 
F.Supp. 125. 

^our comers of the courtroom** 

(1) D.C.—Matter of Thompson, App., 419 A.2d 993 

—^In re Evans, App., 411 A.2d 984, app. after remand 

450 A.2d 443. 

(2) D.C—In re Evans, App., 411 A.2d 984, app. 

after remand 450 A.2d 443. 

69. U.S.—^Matter of Pritchard & Baird, Inc., Bkrtcy 
NJ., 16 B.R. 16. 

Mich.—People v. Elder, 305 N.W.2d 563, 104 Mich. 
App. 651. 

Exposure to adjudicative facts 

Wash.—Ritter v. Board of Com’rs of Adams County 
PubUc Hospital Dist. No. 1, 637 P.2d 940, 96 
Wash. 2d 503, 

Hearing incrimiiiating statements 

N.Y.—People v. Manley, 4 Dept. 478 kY.SJd 400, 
103 A.D.2d 1024. 

70. U.S.—Johnson v. TruAlood, CA.Pa., 629 FJd 
287, cert. den. 101 S.a 1704, 450 U.S. 999, 68 
L.Ed.2d 200. 

CaL—In re Marriage of Lemen, 170 CaLRptr. 642, 113 
CA.3d 769. 

Colo.—Smith v. District Court for Fourth Judicial 
Dist, State of Colon Division 6, 629 PJ2d 1055, 25 
A.L.R.4th 914. 

Pa.—In re Oxman, 437 A.2d 1169, 496 Pa. 534, cert, 
den. 102 S.Ct 2240,456 U.S. 975, 72 EEdJd 849. 
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71. U.S.—PhilUps V. Joint Legidative Committee mi 
Performance and Expenditure Review of State of 
Miss., CA.Miss., 637 F.2d 1014, cert den. 102 
S.Ct 2035, two cases, 456 U.S. 960, 72 LEd.2d 
483, and 102 S.a. 2233,456 U.S. 971. 72 L.Ed.2d 
845, reh. den. 102 S.Ct 2974* 2975,457 U.S. 1140, 
73 LEd.2d 1361, and 3499, 458 U.S. 1116, 73 
L.Ed.2d 1378.-U. S. v. Phiffips, CA.Fla., 664 
F.2d 971, cert den. 102 S.Q. 2965, two cases, 457 
U.S. 1136, 73 L.Ed.2d 1354, and 103 S.a 208, 
459 U.S. 906, 74 EEd.2d 166. 

Judicially acipiired information 

U5.—U.S. V. Berkan, D.C.Puerto Rico, 502 F.Supp. 25, 
remd. 626 F.2d 177, on remand 503 F.Supp. 626. 

74. U.S.—State of Idaho v. Freeman, D.CIdaho, 507 
F.Supp. 706. 


JUDGES §111 

Page 742 

Bias against mtnesses. A judge’s 
bias or prejudice against witnesses is a 
proper ground for his disquali£k:a- 
tion.’®^ 

763 CaL—In re Henry C, 5 Dist, 207 CalRptr. 751, 
161 CA.3d 646, rgecting Woolley v. Siqwrior 
court 19 Ca]App.2d 611, 66 P.2d 680 and Evans 
V. Superior Court 107 CalApp. 372, 290 P. 662. 
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77. Ga.—Mann v. State, 269 S.E2d 863, 154 GaJkpp. 
677—Head v. State. 285 S.E2d 735, 160 OaApp. 

4. 

80. D.C—In re Evans, App., 411 A.2d 984, app. after 
remand 450 AJd 443. 

Fla.—Livingston v. State, 441 SoJd 1083. 

Management Corp. of America, Inc. v. Gross- 
man, App., 396 Sa2d 1169. 

NJtL—Martinez v. Carmona, App., 624 P.2d 54, 95 
N.M. 545. 

§ 111. — Particular Applications 
of Rule 

page 740 

87. U.S.-U. S. V. Coven, CA.N.Y., 662 FJd 162, 
cert den. 102 S.Ct 1771,456 U5.916.72 L.Ed.2d 
176.* 

U. S. V. Professional Air Traffic Contrcdlers Or¬ 
ganization (PATCOX D.CnL. 527 F3ttpp. 1344. 
N.M.—State v. Turner, App., 642 P.2d 178, 97 N.M. 

S7S, cert quashed 644 PJd 1040, 98 N.M. 51. 
Tex.—Lane v. State, App.2 Dist, 634 S.WJd 65. 

89. U3.—Price Bros. Co. v. Philaddphia Gear Corp., 
CA.Ohio, 629 F.2d 444, app. after remand 649 
F.2d 416, cert, den 102 S.a 674, 454 U.S. 1099, 
70 LEdJd 641. 
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90. U.S.—In re Parr Meadows Radng A8s*n, Inct 
Bkrtcy.N.Y., 5 B.R. 564—In re Parr. D.CN.Y.. 
13 B.R. 1010. 

Wis.—State V. Lloyd, App., 310 N.WJd 617, 104 
Wis.2d49. 

92. U.S.—U3. V. Pamlla Bonilla. CA. Puerto Rico, 
626 F.2d 177, on remand, D.C, 503 F3ttpp. 626. 

93. Ind.-Clemons v. State, 424 N.E2d 113. 

Mich.—People v. White, 308 N.WJd 128, 411 Mich. 

366. 

Pa.—Com. V. Minodce, 441 A.2d 414, 295 Pa.Saper. 
191 

94. D.C—In re Evans, Am>., 411 AJd 984, app. after 
remand 450 AJd 443. 

OkL—P.CC V. State, 626 P.2d 867. 

96, Ark.—VanHook v. VanHook, App., 603 S.WJId 
434, 270 Ark. 27. 

D.C—Association of Nat Advertisers, Inc. v. F.T.C, 
CA., 627 F.2d 1151, 201 U3AppJ>.C 165, cert 
den. 100 S.a 3011, 447 VS. 921, two cases 447 
VS. 921, 65 EEdJd 1113. 
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M. Mich.—People v. Mhder. 29» N.WJd 313, 100 
MicEApp. il4w 

99. U.S.—Phillips V. Jmnt Lqiislative Conmuttee on 
Performance and Expenditure Review of State of 
Missn CA.Mis$., 637 F.2d 1014, cert den. 102 

5. a 2035, two cases, 456 U3. 960, 72 LEd.2d 
483, and 102 S.Ct 2233,456 U.S. 971,72 L.E(l2d 
845, reh. den. 102 S.Ct 2974,2975,457 VS. 114a 
73 L.Ed2d 1361, and 3499, 458 U.S. 1116, 73 
L.Ed.2d 1378.—Hagans v. Andrus, CAJUaaka, 
651 F.2d 622, cert den. 102 S.Ct 313, 454 U.S. 
859, 70 LEd.2d 157, app. after remand 705 F.2d 
467, app. after remand 752 F.2d 477. 

m-PeopIe V. Bianchi, 420 N.E2d 1187, SI lEDec. 
629, 96 in.App.3d 113. 

N. Y.—Bailey v. Morgan, 438 N.Y.S.2d 615, 80 AJ3.2d 

972, 
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Pa—Com. V. Bfttterson, 429 A.2d 13, 286 PaSuper. 
428. 

DisqnalliBed 

U.S.—U.S. V. Holland, C.A.Ala.. 655 F.2d 44. 

Based on evidence 

D.C.^U.S. V. Sepulveda, D.C, 512 F.Supp. 591 

No jury present 

Ind.—CampbeD v. Eli Lilly and Co., App., 413 N.E2d 
1054, transfer den.. Sup., 421 N.E2d 1099. 

1. Pa—Com. V. Strange, 429 A.2d 1176, 287 PaSu¬ 
per. 211 

Context uttered 

S.C-Shaw V. State, 277 S.E2d 140, 276 S.C 190. 
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d. U3.—Schultz V. Newswedc, Iim.. CA.Mich., 668 
F.2d911. 

12. Fla—State ex rd. Allen v. Testa, App.3 Dist 414 
So.2d 38. 

13. U.S—U. S. V. PhiUips, C.A. Fla, 664 F.2d 971. 
cert den. 102 S.Ct. 2965, two cases, 457 U.S. 
1136, 73 L.Ed,2d 1354, and 103 S.Q. 208, 459 
U.S. 906,74 LEd.2d 166—In re U. S., C.A.1, 666 
F.2d 690—Ouachita Nat Bank v. Tosco Corp., 
CJLArk., 686 F2d 1291, on reh. 716 F.2d 485. 

U. S. V. Professional Air Traffic Controllers Or¬ 
ganization (PATCO), D.Cni., 527 F.Supp. 1344— 
In re A.H. RObins Co., Inc., D.CKan., 602 
F.Supp. 243. 

Ala—Ford v. Ford, Qv.App., 412 So.2d 789. 

Fla—Tafero v. State, 403 So.2d 355, cert. den. 102 S.Q. 
1492, 455 U.S. 983, 71 LEd.2d 694, reh.den. 102 
S.a 2000, 456 UE 939, 72 LEd.2d 461. ‘ 

HL—Peojde v. Oomick, 437 N.E2d 892, 63 IU.Dec. 
243, 107 m.App.3d 505. 

Md.—Attorney Grievance Cmnmission of Maryland v. 

Kerpdman. 438 A.2d SOI, 292 Md. 228. 

Mkh.—People v. Ensign, 310 N.WJd 900, 109 Mich. 
App. 8a on reh. 315 N.W.2d 570, 112 MicluApp. 
286. 

M(»t—Coleman v. State, 633 P.2d (Mt cert den. 102 
S.a. 1492, 455 U.S, 983, 71 LEd.2d 693. 

N.Y.—Norman v. Haysom, 446 N.Y32d 581, 86 
A.D,2d 718. 

Wis.—State v. Lloyd, App., 310 N.W.2d 617, 104 
Wis2d49. 

Vertial attack on judge 

U.S.—In re Martin-Trigona, D.CConn., 573 F.Supp. 
1237, app. dism. 770 F.2d 157. 

Contact with crime victim 

U.S.—U.S. V. Story, CA,Mich., 716 F.2d 1088. 
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14. La—In re wakes, 403 So.2d 35. 

17. U.S.—^MOler Industries, Inc. v. Caterpillar Tractor 
Co., D.CAla, 516 F3upp. 84. 

R,!.—State v. dark, 423 A.2d 1151. 

18. CaL—Andrews v. Agricultural Labor Rdations 
Bd., 171 Cal.Rptr. 59a 623 P.2d 151, 28 C3d 781. 

19. Victim of crime 

(3) If trial judge did live on same street as victhn, 
such fact did not in itself show bias. 

Mo.-State v. Terry, App., 676 S.W.2d 44. 

Pdnonal friend of defendant in civfl action 

Wya—Kobas by and through Kd>as v. Sugden, 694 

P2d no. 

Acquaintance with witness 
N.M.—Roybal v. Morris, App., 669 P.2d IlOa 100 
NJd. 305. 

page 745 

21. Former law clerk 

(2) Any diitriet circuit judge should seriously consid¬ 
er reflua! when attorney who served as his or her law 
clerk within one year appears at counsel before him. 
U.S.—U.S. V. Hollister, C.A.Minn., 746 F.2d 420. 


Lawyer handled probate of estate in which 
judge benefic^ 

U.S.—Varela v. Jones, CA.N.M.. 746 F.2d 1413. 

24. U.S.—Johnson v. Trueblood, CA.Pa., 629 F.2d 
287, cert. den. 101 S.Q. 1704. 450 U.S. 999, 68 
L.Ed.2d 200-U. S. v. PbiiUps, CA.Fla., 664 F.2d 
971, cert. den. 102 S.Ct. 2965, two cases, 457 U.S. 
1136, 73 L.Ed.2d 1354, and 103 S-O. 208, 459 
U.S. 906. 74 LEd.2d 166. 

Potlatch Corp. v. U.S., D.C.Cal., 548 F.Supp. 
155. 

Ala.—Hartman v. Board of Trustees of University of 
Alabama, 436 So.2d 837. 

Alaska—Black v. Dahl, 625 P.2d 876. 

Omul— Burritt Mut. Sav. Bank of New Britain v. Tuck¬ 
er, 439 A.2d 396, 183 Conn. 369. 

Fla.—Tafero v. State, 403 So.2d 355, cert. den. 102 S.Q. 
1492, 455 U.S. 983. 71 LEd.2d 694, reh. den. 102 
S.CL 200a 456 U.S. 939. 72 LEd.2d 461. 

Mo.—State v. Tyler. App. 622 S.W.2d 379. 

R.I.—Cavanagh v. Cavanagh, 375 A.2d 911, 118 R.I. 
608, app. after remand 468 A.2d 286. 
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25. U.S.—U. S. V. GaUagher, C.A.NJ.. 576 F.2d 
1028, app after remand 602 F.2d 1139 and 1143, 
cert dism., 100 S.Ct, 713, 444 U.S. 1040, 62 
L.Ed.2d 675, cert. den. 100 S.Ct 729, 444 U.S. 
1043, 62 L.Ed.2d 728. 

Kan.—State ex rd. Miller v. Richardson, 623 P.2d 
1317, 229 Kan. 234. 

R.L—Cavanagh v. Cavanagh, 375 A.2d 911, 118 R.I. 
608 app. after remand 468 A.2d 286. 

page 747 

31. Ariz.—State v. Valencia, 602 P.2d 807, 134 Ariz. 
139. app. after remand 645 P.2d 239, 132 Ariz. 
248. 

National security case 

U.S.—U.S. V. Lee, CA.CaL, 648 F.2d 667. 

Refrsal to conside entire range of pmiisliment 
Tex.—McClenan v. State, Cr.App, 661 S.W.2d 108. 
Pre-sentencing discussion with witness not prej¬ 
udicial 

Neb.-State v. Goodpasture, 338 N.W2d 446,215 Neb. 
341. 

§ 112.-Contempt Proceed¬ 

ings 
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42. D.C.—Matter of ThonpstMi, App., 419 A.2d 993. 
Pa.—Com. v. Rdd, 431 A.2d 218, 494 Pa. 201. 

page 749 

46. La.—In re Merritt 391 So.2d 440. 

N.Y.—Garber v. Soden, 439 N.Y.S.2d 384, 82 A.D.2d 
725, 

Since the pubUcatim of the bound volume the case of 
WoUen V. State, 518 P.2d 960, 86 N.M. 1, has been 
overruled insoftu: as it holds that contenmors are auto¬ 
matically entitled to a contempt bearing bdbre another 
judge. 

N.M.—State v. Stout 672 P2d 645, 100 N.M. 472, on 
remand 692 P.2d 545. 

page 750 

48. U.S.—SprueU v. Jarvis, CA.Ga., 654 F.2d 1090. 
N.M.—State v. Stout 672 P.2d 645, 100 N.M. 472, on 
remand 692 P2d 545. 

§ 118. Participation in Same Cause 
or Other Proceedings 

page 751 

56. U.S.—Rosen. V. Dock, CAJ4.Y., 639 F.2d 82— 
U.S. V. Story, CA.Mich., 716 F.2d 1088. 
in.— People V. Beasley. 438 N.E2d 1305, 63 IILDec. 
942, 108 Ill.App.3d 301. 
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Hearing on attorney fees 
U.S.—Tenzer v. Lewitinn, D.CN.Y., 599 FAipp. 973. 
57. N.Y.—Matter of Estate of Sherburne, 476 N.Y. 
S.2d 419, 124 Misc.2d 708. 

Motion for fees and costs 

Mo.—Wdnbaum v. Weinbauin, App., 679 EW.2d 384. 

Disqualified 

Mich.—People v. Tebedo, 309 N.W.2d 25a 107 Mich. 
App. 316. 

N.Y.—Matter of Jacqudine B., 441 N.Y.S.2d 541, 83 
A.D.2d 646. 

59. Fla.—Donpsey v. Sute, App. 1 I^, 415 So2d 
1351. 

page 752 

60. U.S.—U. S. V. Outlet CA.Ga., 659 F.2d 1306, 
cert. den. 102 S.0.1453,455 U8.9Sa 71 lJBd.2d 
665. 

U.S.—U5. V. Gre^ry, D.CAla., 508 F.Sui^ 
1218, app. dism., CA., 656 F.2d 1131 

61. Iowa—In Interest of Matzen, 305 N.Wld 479. 

A judge wOl be precluded from hear* 
ing a case only where he has become 
so embroiled in the controversy that he 
cannot fairly and objectively hear 

64.5. N.M.-State v. Stout 672 P2d 645, 100 NJd. 
471 on remand 692 Pld 545 (overruling in part 
Wollen V. State, 86 N.M. 1, 518 P.2d 960). 

65. Ala.—MurjiOiy v. State, CrApp., 403 Sa2d 314, 
writ den. Sup., 403 So.2d 316. 

page 753 

70. U.S.-Savitz v. O. D. Searle ft Co., D.CN.Y., 94 
FJLD. 669. 

72. Per se rule 

N.R—Plaistow Bank ft Trust Co. v. Webster. 433 A.2d 
1331 121 N.H. 751. 

82. US.—U.S. V. Ferretti, D.CPa., 508 FSupp. 913 
—U. S. y. Pettier, D.CCaL. 529 FSupp. 549. 
Ala.—Koch V. State, CrAi^., 401 So2d 796, cert den. 
401 So.2d 801. 

Oa.—Wigley v. Bryant 277 S.E2d 246, 247 Ot. 487. 
Pa.—Com. V. Stnmge, 429 A.2d 1176, 287 Fa.Super. 
211 

Va.-Justus V. Com., 283 S.E.2d 905, 222 Va. 667, cert 
den. 102 S.Ct 1491,455 U.S. 983,71 L.Ed.2d 693. 

page 754 

87. US.—U.S. V. Parrilla Bonilla, CA. Puerto Rico, 
626 F.2d 177, on remand, D.C, 503 F.Supp. 626. 
89. Mont—Coleman v. State, 633 P.2d 624, cert den. 
102 S.a 1491 455 U.S. 983, 71 L.Ed.2d 693. 

Disqualification discretionary 

Ark.—Travis v. State, 678 S.W.2d 341, 283 Ark. 478. 

page 755 

The fact that an accused brings a 
civil rights complaint against a judge 
does not constitute grounds mandating 
a disqualification of the judge from 
acting on a motion for postconviction 
rehef.’^^ 

94.5 Appeal of dismissal of dvil rights action 
pendhig 

Fla.—Dowda v. Salfi, App. 5 Dist, 455 Sold 604. 
1, U.S.—U. S. V. Uyton, D.CCaL, 519 F.Supp. 946. 
MklL—People v. Minier, 299 N.Wld 383, 100 Mich. 
App. 114. 

Pa.—Com. V. Smith, 418 A.2d 406, 274 Pa.Super. 280. 

Suppression hearing 

Pa.-Com. V. Baxter, 422 A2d 1388,282 Pa.Super. 467. 

Fhrtiier extension of wiretap orders 

U.S.—U.S. V. Ferguson. D.CN.Y., S48 F.Supp. 1390. 
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2. Pa.—Com. v. Johnson, 436 A..2<164S, 291 Pa.Super. 
566. 
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4. Javenile proceedings 

(3) Other statements. 

Okl.—P.CC. V. State, 626 P.2d 867. 

6. Md.—Brent v. State, 492 A.2d 637, 63 MtLApp. 

197—In re George G., 494 A.2d 247, 64 Md.App. 
70. 

7, Jadge not partidpant to plea bargaining 

IlL—People V. Fitzgerald, 370 N.E2d 1207, 13 IlLDec. 

ISa 55 Ill.App.3d 626. 

Pressure to plead guilty 

Iowa—State v. Harry, 311 N.W.2d 108. 

However, an accused does not have 
to jwint to some specific acts of bias or 
prejudice to demonstrate that a trial 
judge should recuse himself in ac¬ 
cused's nonjury trial where the trial 
judge has heard accused's withdrawn 
guilty plea.* * 

83 Pa.—Com. v. Simmons, 483 A.2d 953, 335 Pa.Su« 
per. 57. 
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12. U.S.—Black v. American Mut Ins. Co., D.C.Ky., 
503 RSupp. 172—Muench v. Israel, D.CWis., 524 
F.Supp. 1115. 

Matter of Hawaii Corp., Bkrtcy. Hawaii, 6 B.R. 
341. 

W.Va.—Taylor County Commission v. Spencer, 285 
S.E2d 656. 

Issuing subpoena as rdating to another offense 
prior to sentencing 
Mont—State v. Holmes, 674 P.2d 1071. 

13. U.S.—U. S. V, Coven, C.A,N.Y., 662 F.2d 162, 
cert. den. 102 S.a. 1771,456 U.S, 916, 72 LEd.2d 
176. 

D.C—U.S. V. Jackson, C.A., 627 F.2d 1198, 201 U.S. 
AppJ3.C 212. 

Ind.—Bentley v. State. 414 N.E2d 573, 275 Ind. 67. 

15. U.S.—In re The General Store of Beverly Hills, 
Bkrtcy.App.CaL. 11 B.R. 539. 

16. U.S.—U.S. V. Vasquez. CA.N,Y., 638 F.2d 507, 
cert den. 101 S.Ct 1490,450 U.S. 970,67 L.Ed.2d 
620, and 102 S.Ct 165, 454 U.S. 847, 70 LEd.2d 
135 and 102 S.Ct. 528, 454 U.S. 975, 70 EEd.2d 
396. 

U. S. V. Gaertncr. D.CWis., 519 F.Supp. 585. 
Colo.—People v. Johnson, 634 P.2d 407. 

Refusal to recuse causing defendant to forego 
non-jnry trial not prajndidal 
Pa.—Com. V. Edney, 464 A.2d 1386, 318 Pa.Super. 362. 

17. Colo.—People v. Baca, App., 633 P.2d 528. 

18. Pa.—Com. v. Smith, 418 A.2d 406, 274 Pa.Super. 
280. 

19. U.S.—U. S. v. Uyton, CCCaL, 519 ESiipp. 946. 

20. N.Y.—People v. Zappacosta, 431 N.Y.S2d 96, 77 
A.D.2d 928. 

21. Mo.-Joincr v. State, App., 621 S.W.2d 336. 
Coconspirator 

U.S.—U.S. V. Scaeda, D.C.N.Y., 514 RSupp. 1353. 
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24. Mich.—People v. Cocuzza. 318 N.W.2d 465, 413 
Mich. 78. 

However, a judge may be disqual- 
ii^ed where he act^ as the fact finder 
in the trial of co-defendants and may 
unvdttingly be influenced by his previ¬ 
ous exposure to the facts of the 
case.^ 


24.5 Md.—In re George G., 494 A.2d 247, 64 Md. 
App. 70. 

25. Mass.—Spence v. Reeder, 416 N.E2d 914, 382 
Mass. 398. 

§ 114. — Acting as Counsel 

page 759 

31. Mo.—State ex rel Division of Family Services v. 

Oatsvall, App., 612 S.W.2d 447. 

N.Y.—Cummings v. Christ«isen» 439 N.Y.S.2d 825, 
109 Misc.2d 255. 

38. U.S.—Margoles v. Johns, CA.Wis., 660 R2d 291, 
cert den. 102 S.0.1256,455 U.S. 909,71 L.Ed2d 
447. 

41. Ga.—King v. State, 271 S.E2d 630, 246 Ga. 386. 
16 A.L.R.4th 545. 

page 761 

63. Tex.—Lade v. KeQer, Civ.App., 615 S.W.2d 916. 
Different legal standards 
U.a—U.S. V. State of Ala., D.CAla.. 574 F.Supp. 762, 
affd. 762 F.2d 1021. 

page 762 

83. Fla.—Trustees of Central States Southeast and 
Southwest Areas, Pension Fund v. Indico Corp. 
App., 401 So2d 904. 

page 763 

89. U.S.—Hampton v. Hanrahan, D.C.D1., 499 
F.Supp. 640. 

93. La.—Rollo V. Dison, Af^., 402 So.2d 122, writ 
den., Sup.. 404 So.2d 265. 

99. Ky.—SmaU v. Com., App., 617 S.W.2d 61. 

page 764 

2. Ga.—King v. State, 271 S.E2d 630, 246 Ga. 386, 
16 A.LR.4th 545. 

9. 111.—People V. Matiock, 423 N.E2d 976, S3 ni.Dec. 

307, 97 inApp.3d 842. 

Mich.—Bay County Prosecutor v. Bay County Dist. 
Judge, 302 N,W.2d 225, 102 Mich.App. 543. 

10. Mich.—People v. Potter, 320 N.W.2d 313, 115 
Mich.App. 125. 

page 765 

17. Ark.—Jordon v. Stole, 626 S.W.2d 947, 274 Ark. 
571 

page 766 

19. U.S.—Lampldns v. Gagnon, D.C.Wis., 539 
RSupp. 359, affd. CA., 710 R2d 374, cert. den. 
104 S.Ct 729, 464 UA 1050, 79 L.Ed.2d 189. 

§ 115. — Judge as Witness 

28. La.—Tanner v. Trevetera Ins. Co., A]^., 389 
So.2d 721. 

N.Y.—People v. Basilicato, 452 N.Y.Sld 152, 114 
Mjsc.2d619. 

page 767 

33. U.S,—Tenzer v. Lewitinn, D.CN.Y., 599 RSupp. 
973. 

However, it has also been held that a 
judge may be disqualified from presid¬ 
ing over recusal proceedings."’* 

Pa.—Municipal Publications, Inc. v. Court of 
Common Pleas of Philadelphia County, 489 AJd 
1286, 507 Pa. 194. 

42. Witness at evidentiary bearing 

U.S.—U. S. V. Uyton, D.CCaL, 519 FSupp. 946. 
44. U.S.—Markus v. U. S., D.C.N.Y., 545 RSupp. 

998, affd. CA., 742 R2d 1444. 

Mont.—Coleman v. State, 633 Pld 624, cert den. 102 
S.Q. 1491 455 U,S. 983, 71 L.Ed,2d 693. 
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Enforcement of plea bargain 
U.S.—P«ition of Geisser, CA.Fla., 554 R2d 698, app. 
after remand 627 R2d 745, cert, den., 101 S.Ct. 
1741, 450 U.S. 1031, 68 LEd.2d 26, reh. den. 101 
S.Ct. 3023, 451 U.S. 1031 69 L.Ed.2d 401. 

45. Mont.—Coleman v. State, 633 P.2d 624, cert den. 
102 S.a 1491 455 U.S. 983, 71 LEd.2d 693. 

§ 116. — Review of Own Decision 

page 768 

47. Tex.—Dunrough v. State, CrApp., (120 S.Wld 
134, app. after remand App. 13 Dist, 672 S.W.2d 
860, remd. 693 S.W.2d 404, on remand 697 
S.W.2d 760. 

Wis.—State ex rd. Tarney v. McCormadc, 298 N.W.2d 
551 99 Wis.2d 220. 

49, Pa.—First Penn^lvania Sav. Ass’n v. Four Sea¬ 
sons Racquet Club, Inc., 429 A.2d 1160, 287 
Pa.Super. 180, app. after remand 450 A.2d 740, 
304 Pa.Super. 398. 

Disqualified 

Fla.—Royer v. State, Ai^., 389 Sold 1007, affd. 103 
S.Ct. 1319, 460 US. 491, 75 LEdld 229. 

page 769 

§ 117. Expression of Opinion 

64. W.Va.—CJS. cited in Judicial Inquiry Com*n of 
W.Va. V. McGraw, 299 S.E2d 871 874. 

66. U.S.—Huff V. Standard Life Ins. Co., CA.Fla., 
683 R2d 1363. 

In re Casco Bay Lines, Inc., Bkrtcy.App., 17 
ER. 946. 

Ind.—Yager v. State, 437 N.E2d 454. 

Mich.—People v. Denny. 319 N.W.2d 574, 114 Mich. 
App. 320. 

page 770 

68. U.S.—U. S. V. Allen, CA.CaL, 675 R2d 1373, 
cert. den. 102 S.Ct 133,454 US. 833, 70 E£d.2d 
111 

69. US.—US. V. Phillips, CAFIa., 664 R2d 971, 
cert den. 102 S.Ct. 2965, two cases, 457 U.S. 1136, 

73 LEdld 1354, and 103 S.Ct 208,459 US. 906, 

74 LEd.2d 166. 

71 U.S.—Parliament Ins. Ca v. Hanson, CA.Fln., 
676 F.2d 1069, reh. den. 688 R2d 839. 

In re Checkmate Stereo & Electronics, Ltd., 
D.CN.Y.. 21 B.R. 401 

Mich.—People v. Prast 319 N.W.2d 627, 114 Mich. 
App. 469. 

page 771 

74. Fla.—Irwin v. Marko, App.4 Dist, 417 Sold 
1108. 

Mich.—People v. Prast, 319 N.W.2d 627, 114 Mich. 
App. 469. 

§ 118. -Particular Statements or 

Expressions 

76. US.-U. S. V. Pohidniak, CAJdd,, 657 R2d 948, 
cert den. 102 8.0.1431,455 US. 940,71 EEd.2d 
650. 

U. S. V. Peltier, D.CCaL, 529 RSupp. 549. 
In re Casco Bay Lines, Inc., Bkrtcy.App., 17 
B.R. 946. 

ArL-Jordon v. State, 626 S.W.2d 947, 274 Ark. 571 
Conn.—Papa v. New Hai^ Federation of Teachers, 
444 A2d 196, 186 Conn. 725. 

Fla.—Mikenas v. State, 367 So.2d 606, app. after re¬ 
mand 407 Sa2d 891 «ert. den. 102 S.O. 2307.456 
VS. 1011, 73 LSd.2d 1308, 

Mich.—Backowski v. Soledd, 316 N.WJd 434, 112 
MichApp. 401. 

R.L-Stotc V. Watldns, 448 AJd 1260. 

W.Va.-CJS. cited in Judicial Inquiry Gom*n of W.Va. 
V. McOnw. 299 $.E2d 871 874. 
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Page 771 

Statement that judge would not consider itroba- 
tion if alleged facts proven 
T».—McCknaB v. State. Cr.App., 661 S.W.2d 108. 

page 772 

77. Ditsathfaftiop with bicilities 

W.Va.—Taylor Coonty Cooimiasion v. Speocer, 285 
aE2d 656. 

78. huL—Bossaid V. McCue. App.. 425 N.E2d 681 
80. UE-nJdmston v. Qtizens Bade & Trust Ca of 

FKpiriii. Ark., CA-Ark., 659 FJtd 865. 

Conn.—Pi^ V. New Haves Federattos cS Teadiers. 

444 A.2d 196, 186 Conn. 725. 

Ga.->Harkey v. State. 282 S.£.2d 648, 159 <ja.App. 
Ill 

page 773 

83. U.S.—U. S. V. Gregory, CJLAla. 656 FJd 1131 
Ala.'—Marsh v. State, CrApp., 418 So.2d 191. 

N.Y.—People v. Biockway. 452 N.YS.2d 710, 88 
AJ3.2d 1039. 

86. Micb.—Tyrren v. Tyrrell, 309 N.W.2d 632, 107 
MkhApp. 435. 

page 774 

91. Where judge recognizes impn^ety 

Ala.—Hartman v. Board of Trustees of Universtty of 

Alabama, 436 So.2d 837. 

92. R.L-Cavanagh v. Cavanagh, 375 A.2d 911, 118 
R.L 608, a{^ after remand 468 AJd 286. 

DiMpmUfication proper 

cm—Wilkctt V. State, 674 P.2d 573. 

§ 119. Interest 

page 775 

3. Fla.—Chief Judge dT Bghth Judicial Circuit v. 
Board of County Corners cf Bradford County, 401 
So.2d 1330. 

5. u.E-u.s.v.wai.nmois.ct.47i.449U.s.2oa 
66L.Ed.2d391 

W.Va.—Wagwer v. Gainer, 279 $£.2d 636. 

page 776 

1 7. R.L—Berberian v. Kane, 425 AJd 527. 

§ 120. —• Nature and Degree of 
Interest 

page 777 

2$. U.$.—Centre for Independence of Judges and 
Lawyers oi U. Inc. v. Mabey. D.CUtah, 19 
6.R. 635. 

Cob.—Wood Bros. Homes, Inc. v. Qty of Fort Collins, 
App., 670 P2d 9. 
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34. N.H.—Plaistow Bank & Trust Cav. Webster, 433 
A2d 1332, 121 N.H. 751. 

Tex.—Lade v. Kdler, QvApp., 615 S.W.2d 916. 
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37. Poasibie fiitnre emi^yiiient hy Htiganfs 
firm 

UE—Pqpsioo, Inc. v. McMiUen, CA.7 (DL), 764 F.2d 
458. 

40. Ma—State ex rd. FerreB v. Hedcemqrer, App., 
629 S.W.2d 642. 

Does not apply to goyerameatal eatities 

GaL—Ootdieb v. Department of Water and Power of 
aty of Los Angdes, 168 CaLRptr. 54,110 CA.3d 
505. 

§ 121, -Particular Interests 

page 781 

56. Political campaign contribntioiit 
Tex.—River Road NeighWbood Ass'n v. South Texas 
Sports, Inc., App. 4 Dist, 673 S.W2d 952. 
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78, Conn,—Dacey v. Connecticut Bar Ass’n, 368 
A.2d 125, 170 Conn. 520, app. after remand 441 
A2d 49, 184 Conn. 21. 

§ 122. — — Stockholder or Of¬ 
ficer of Corporation 

page 785 

99, Conn.—Dacey v. Connecticut Bar Ass*n, 441 
A2d 49. 184 Conn. 21. 

Judge on board of corporatkm which employed 
defeadant 

Ala.—Acromag-\1king v, Blalock, 420 So.2d 60, app. 
after remand 474 So2d 91. 

2. Spouse’s ownership of stock 

(3) Spouse's ownership of stock disqualified judge. 
U.S.—In re Cement and Concrete Antitrust Litigation, 

D.CAriz., 515 F.Supp. 1076, app. (fism. CA., 673 
F.2d 1020, affiL 103 S.CL 1172,459 U.S. 1190, 75 
L.Ed.2d 425, mandamus den. 688 P.2d 1297, affd. 
103 S.Ct. 1172, 1173, 459 U.S. 1190, 75 L.Ed.2d 
425, op. supp. CA., 709 F.2d 521. 

(4) Judge’s wife’s stock ownership in several class 
members constituted flnandal interest in party to pro¬ 
ceeding that required judge to recuse hinuelf in multi- 
millioa dollar antitrust class action. 

UE—In re Cement Antitrust litigation (MDL Na 
296), CAAriz., 688 F.2d 1297, affd. 103 S.Q. 
1173,459 U.S. 1191,75 LEd.2d 425, supplemented 
709 F2d 521. 
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5. U.S.—Weingait v. Allen, & O’Hara, Inc, CA.Fla., 
654 F.2d 1096. 

8. U.S.—Department of Energy v. Brimmer, Em. 
App., 673 F.2d 1287. 

§ 123. —— —Common Interest; 
Status as Citizen or Tax¬ 
payer 

13. D.C—Chrisdansen v. National Sav. and Trust 
Co,, CA, 683 F.2d 520, 221 UEApp.D.C 179. 

Class action 

U.S.—In re Ci^ of Houston, CATex., 745 F.2d 925. 
Ma—Crain v. Missouri State Em^oyees’ Retirement 
System, App., 613 S.W2d 912, 

14. U.S.—CJ.S. quoted in In re Qty of Houston, 
CATex., 745 F.2d 925, 930. 

§ 124. — Compensation, Costs, 
Fees, and Fines 

page 789 

40. CaL—Olson v. Cory, 184 CaLRptr. 325, 134 
CA.3d 85, cert. den. 103 S.Ct. 819,459 U.S. 1172, 
74 L.£(i2d 1016—In re Marriage of Alarcon, 4 
Dist, 196 CaLRptr. 887, 149 CA3d 544. 

41. Ga.—Stephens v. Stephens, 292 S.E2d 689, 249 
Ga. 700. 

§ 126. Relationship 

page 791 

74, N.H,—Plmstow Bank & Trust Ca v. Websto’, 433 
A2d 1332, 121 N.H. 751. 

75. U.S.—Warner v. Global Natural Resources PLC 
D.COhio, 545 F.Sapp. 1298. 

Ind.—Ndson v. State, Af^., 436 N.£.2d 1153. 

77. Statute not all IndiisiTe 
Conn.—Dacey v. Ccmnecticut Bar Ass’n, 441 A2d 49, 
184 Conn. 21. 
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97. Mo.—Sute ex td. Dtvisioa of Family Services v. 
Oatsvall, App.. 612 SWJd 447. 


§ 127. -To Party or Person In¬ 

terested 

9. Conn.—Dacey v. Connecticut Bar Ass’n, 441 A.2d 
49, 184 Conn. 21. 

11. Tex.—Canavati v. Shipman, Ov.A{q>., 610 S.W.2d 
200 . 
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25. N.M.—Klindera v. Woriey Mills, Ino, App., 634 
P2d 1295, 96 N.M. 743. 

O.—Matter of Marriage of Bladclaw, 648 855, 58 

OrApp.89. 

26. N.Y.-Rapp. V. Rapp, 438 N.YA2d IH 101 
Misc.2d 375—Pestar v. Remington Anns Co., 
Ina, 443 N.Y.SAJ 987, 111 Misa2d 364. 

28. Fla.-Dykes v. Dykes, App.. 395 Sa2d 188. 

page 797 

49. U.S.—Dobson v. Camden. D.CTex., 502 F.$upp. 
679. 

§ 128. -To Attorney 

54. U.S.—Ma V. Cmnmunity Bank, CAWts., 686 
F.2d 459, app. dism., cert. den. 103 S.Ct. 287,459 
U.S. 962, 74 L.Ed.2d 273, reh. den. 103 S.Ct 504. 
459 U.S. 1081, 74 L.Ed.2d 642. 

McCuin V. Texas Power & Light Co., D.CTex., 
538 RSupp. 311, remd. CA, 714 F.2d 1255—In re 
Maitin-Trigtma, D.CConn., 573 FBupp. 1237, 
dism. 770 F.2d 157. 

Ga.—Stq)hens v. Stephens, 292 S.E2d 689, 249 Ga. 
700. 

Hawaii—Yorita v. Okumoto. 643 P Jd 820,3 Haw. App. 
148. 

La.—Bergeron v. Illinois Cent Gulf R. Co, App^, 402 
Sa2d 184, writ dea. Sup.. 404 So.2d 1260. 
Pa—Com. V. Krasner, 427 A2d 1169, 285 Pa.Super. 
389. 

58. Ala.—Gttthety v, Gutbery, Civ.App., 409 Sa2d 
844, cert den. 103 5.0. 68, 459 U.S. 830, 74 
L.Ed.2d68. 

Relatioiiship noneilfteiit 

Mo.—State v. Fullerton, App., 684 S.WJd 59. 

60. Oa.—Stephens v. Stephens, 292 S.E2d 689, 249 
Oa. 700. 
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62. Iowa—Qdzens First Nat Bank v. Hoyt, 297 
N.W.2d 329. 

63. Ky.—Middle States Coal Ga V. Hicks, App., 608 
$.W.2d 56. 

However, such relationship, al¬ 
though violative of a statute, is in and 
of itself insufficient to raise a conclu¬ 
sive presumption of actual bias.^ 

64J. Pinaecatiiig attorney 
U.S.—Pyas V. Lockhart, CAArit, 705 F.2d 993, cert 
den. 104 S.Ct 424, 464 U.E 982, 78 L.Ed.2d 359. 

67. Judge’s soa employed by district attoraey 
in same connty 

Kan.-State v. Logan, 689 P.2d 778, 236 Kan. 79. 

It was also held under such a provi¬ 
sion that a presiding judge’s husbmid- 
wife relationship wiSi a deputy district 
attorney reqim^ that he disqualify 
himself in order to avoid the appear^ 
ance of impropriety even though it was 
found that the deputy district attorney 
was not engag^ in the involved 
case."-^ 

683. Cob.—Smith v. Beckman, App., 683 P.2d 1214. 
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§ 129. -To Witness 

82. Fla.—GiuUano v. Wainwright, App.4Dist., 416 
So.2i 1180. 

Mo.-State v. Benson, App., 633 S.W.2d 20a 

§ 130. General Considerations 

88. Sobstaatiye ligbt 

Ind,—K.B. V. S.B., App., 415 N.E2d 749. 

§ 131. Judge’s Own Motion 

page 801 

93. U.S.—State of Idaho v. Freeman, D.CIdaho, 507 
F.Supp. 706. 

95. U.S.—Haas v. Pittsburgh Nat. Bank, C.A.Pa., 627 
F.2d 677. 

Cal—In re Richard W., 155 Cal.Rptr. 11, 91 CA.3d 
960. 

NJ.—State V. Utsch, 446 A.2d 1236, 184 NJ.Super. 
575. 

Self-enfordng statute 

U.S.—State of Idaho v. Freeman, D.CIdaho, 507 
F.Supp. 706—U. S. V. Professional Air Traffic Con¬ 
trollers Organization (PATCO), D.CIU., 527 
F.Supp. 1344. 

page 802 

97. Ind.—Nelson v. State, App., 436 N.E2d 1153. 
Nev.—Jeaness v. Second Judicial Dist Court, 626 P.2d 

272, 97 Nev. 218. 

N.M—^Martinez v. Carmona, App., 624 P.2d 54, 95 
N.M. 545. 

Roybal v. Morris, App., 669 P2d 1100, 100 
N.M. 305. 

98. U.S.—U. S. V. Nacrdli, D.CPa., 543 F.Supp. 798. 
Cal.—Grimes v. Superior Court of Madera County, 174 

CalRptr. 623, 120 CA.3d 581 
Mo.—Ham v. Wenneker, App., 609 S.W.2d 240. 
N.M.—Martinez v. Carmona, App., 624 P.2d 54, 95 
N.M. 545. 

99. N.M.—Martinez v. Carmona, App., 624 P.2d 54, 
95 N.M. 545. 

Ohio-aty of aevdand v. Willis, 410 N.E2d 823. 63 
Ohio Misc. 40, 17 0.0,3d 385. 

page 803 

6. Mo.—Byrd v. Brown, App., 613 S,W.2d 695, app. 

after ronand 641 S.W.2d 163. 

9. m.— People V. Rynberk, 415 N.E2d 1087, 47 HI. 

Dec. 774, 92 IlLApp.3d 111 
Mich.—People v. Anderson, 317 N.W.2d 205, 112 
NficEApp. 640. 

Miss.—Clark v. State, 409 So.2d 1325. 

Mo.—Matter of FJL, App., 612 S.W.2d 904. 

Pa.—Com. V. Minoske, 441 A2d 414, 295 Pa.Super. 
191 

page 8(^ 

30. Ky.—Wade v. Bondurant, 625 S.W.2d 847. 

$ 133. Objection of Party 

. page 806 

32. U.S.-T-U. S. V. I^esdonai Air Traffic Controllen 
Organization (PATCO), D.CIU., 527 F.Supp. 
1344. 

Mass.—Com. v. Davis, 431 N.£2d 251, 13 Mass.App. 
179, review den. 441 N.E2d 1043, 385 Mass. 1103. 

33. Neb.—Deacon v. Deacon, 297 N.W.2d 757, 207 
Neb. 193. 

Wis.—Vilas County v. Danbcr, 316 N.W.2d 346, 106 
Wi8.2d 438. 

34. U.S.—In re Maitin-Trigona, D.CCoiui.r 573 
F.Sttpp. 1237, app. dism. 770 F.2d 157. 

La.—Andressen v. Plotldn, App.< 407 So.2d T291 
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36. Mo.—State ex rdi. Campbell v. Kohn, App., 606 
S.W.2d 399. 

40. Fla.—Livingston v. State, 441 So.2d 1083. 

Ind—Nelson v. State, App., 436 N.E2d 1153. 

41. Mo.—State ex rd. Carver v. Whipple, 608 S.W.2d 
410. 

45. U.S.—^In re MartiflrTrigona, D.CConn., 573 
F.Supp. 1237, app. dism. 770 F.2d 157. 

46. U.S.—U.S. v. Boffa, D.CDd., 513 RSupp. 505. 


49. Ariz.—State v. Sot<^ App., 616 P.2d 937, 126 
Ariz.477. 

Ill—People V. Smith, 410 N.E2d 973, 43 IllDec. 840, 
88 niApp.3d 897. 

Mo.—Fulsom v. State, App., 573 S.W.2d 116, app. after 
remand 625 S.W.2d 249. 

Pnrpose 

(3) Other purposes. 

Alaska--^mith v. State, 616 P.2d 863. 

AppeUate Judge not subject to peremptory dis¬ 
qualification 

Alaska—Halligan v. Sts^ 624 P.2d 281. 

Not permitted in dty court 

Ariz.—Cain v. City Court of Qty of Tucson, App., 659 
P.2d 654, 135 Ariz. 96. 

Applicable to criminal cases in nonrecord courts 

Ariz.—Cain v. Qty Court of City of Tucson, 659 P.2d 
649, 135 Ariz. 96. 

Inapplicable to supervision revocation proceed¬ 
ings 

lU.—People v. Hoga, 440 N.E2d 411, 64 Bl.Dec. 859, 
109 Ill.App.3d 258. 

50. Mo.—^Pierce v. State, App., 604 S.W.2d 668. 

§ 134. — Who May Exercise 
Right to Object 

54. Cal—In re Robert P.. 175 CalRptr. 252, 121 
CA.3d 36. 

UL—People v. Samples, 437 N.E2d 1232, 63 IllDea 
310, 107 niApp.3d 523. 

N.M.—Smith v. Martinez, 631 P.2d 1308, 96 N.M. 440. 

Pro se defendant 

Ind.—Ferrier v. State, 413 N.E2d 260, 274 Ind 585. 
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58. U.S.—State of Idaho v. Freeman, D.CIdaho, 507 
F.Supp. 706. 

Cal-Deutschmann v. Sears Rodnick and Co., 183 
CaLRptr. 573, 132 CA.3d 912. 

63. Or.—In re Conduct ofJordan, 624 P.2d 1074, 290 
Or. 669, 

66. Mo.—Reproductive Health Services, Inc. v. Lee, 
App., 660 S.W.2d 330. 

67. Mo.—Reproductive Health Services, Inc. v. Lee, 
App., 660 S.W.2d 330. 
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72. W.Va,—Mannmg v. Inge, 288 S.E2d 178. 

§ 135. -Number of Applications 

page 811 

79. Ma-Stote v. Tyler, App., 622 S,W2d 379. 

page 812 

85. Mont.—Coleman v. State, 633 P2d 624, cert den. 
102 S.Ct 1492, 455 U.S. 983, 71 LEd2d 693. 

§ 136. — lime to Object 

page 813 

94. U.S.—Davis v. Fendler, CAAriz., 650 F.2d 1154. 

Savitz v. O. D. Searle ft Co., D.CN.Y., 94 
RR,D. 669, 
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Conn.—Cameron v. Cameron, 444 A2d 915,187 Conn. 
163. 

95. U.S.-U. E V. KeUy, D.CMass., 519 RSupp. 
1029—In re Martin-Trigona, D.CConn., 573 
RSupp. 1237, app. dism. 770 F.2d 157. 

Cal.—In re Marriage rtf Lemen, 170 CalRptr. 642, 113 
CA3d 769. 

Hawaii—Yorita v. Okumoto, 643 P.2d 820,3 HawApp. 
148. 

96. U.S.—Weber v. Con^, CATcx., 642 F.2d 91. 

U. S. v. Cerrella. D.CFla., 529 RSupp. 1373—In 
re Martin-Trigona* D.CConn., 573 F.Supp. 1237, 
app. dism. 770 F.2d 157. 

Ariz.—Fendler v. Phoenix Newqa^ieis Inc., A^, 636 
P.2d 1257, 130 Ariz. 475. 

FF2Fla.—Jones v. State, 411 So2d 165, cert den. 103 
ECt 189, 459 U.S. 891, 74 LEd2d 153. 

Ind.—Ferrier v. State, 413 N.E2d 260, 274 Ind 585. 

Marianos v. Marianos, App., 431 N.E2d 530. 
Mich.—People v. Martin, 297 N.W2d 718, 99 Mich. 
App. 570. 

Mo.—State v. Madewell, App.. 603 EW2d 692. 
Mont—MaqAerstm v. &npyer, 622 P2d 18E 
N.C—State v. Pode, 289 EE2d 335, 305 N.C 308. 
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97. U.E-^vfatter of Searches Cmtducted <» Mardi 5, 
1980, D.CWis., 497 RSupp. 1283. 

Alaska—Morgan v. State, 63S P2d 472, app. after 
remand, app., 673 P2d 897. 

98. U.S.—In re Martin-Trigona, D.CCmm., 573 
RSupp. 1237, app. dism. 770 F.2d 157. 

Neither are they to be used to sub¬ 
vert proceedings ahready begun.®*-^ 

98,5. Mo.—Reproductive Health Services, Inc. v. Lee; 
App., 660 EW2d 330. 

99. lU.—People v. Gunning, 439 N.E2d 108, 64 ni 
Dec. 179, 108 inApp.3d 429. 

1. D.C—In re Evans, App., 411 A2d 984* app. after 

remand 450 A2d 443. 

Statute construed 

Kan.—State v. Snedecor, 680 P.2d 563, 9 KanApp2d 
454. 

page 815 

2. U.E—Black V. American Mut Ins. Co., D.CKy., 

503 RSupp. 172—U. E v. International Business 
Machines Corp., D.CN.Y., 539 F.Supp. 473. 
Oa.—Htmnicutt v. Hmmicutt, 283 EE2d 891, 248 Ga. 
516. 

Contonpt cbarges filed 

(1) Other statements. 

Wis.—Matter of Oil Contempt of Krod App., 304 
N.W.2d 175, 101 Wis.2d 296. 

Prior to any other steps iu case 
Colo.—Aabeig v. District Court of Seventh Judicial 
Dist In and For Ounniaon County, 319 P2d 491, 
136 Cob. 525—Johnson v. District Court In and 
For Jefferson County, 674 P.2d 952. 

4. Error in denial 

Mo.—Rq>roductive Health Services, Ina v. Lee, App.. 
660 S.W.2d 330. 

11. Wis.—Matter of Civil Contempt of KroU, App., 
304 N.W.2d 175, 101 Wis2d 296. 

12. Wash.-:-Ginsbergv. Katz, 619 P2d 995,27 Wash. 
App. 593. 
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13. Hawati-Minatoya v. Mouse!, 625 P.2d 378, 2 
Haw. App. 1. 

ni— People V. Trofia, 437 N.E2d 804. 63 IllDec. 155, 
107 inApp.3d 487. cert. den. 103 ECt. lUX 460 
U.E 1044, 75 L.Ed2d 798—People v. Agncw, 438 
N.E2d 950; 63 lEDec. 808, 108 niAppJd 79, 
affd 454 N.E2d 641,73 lUDec. 544,97 llL2d 354. 
17. N.M.-StateV.Doe.App..622P.2d274,95N.M. 
369. 
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19. ni.—People V. Samples, 437 N.E2d 1232, 63 HI. 
Dec, 310, 107 m.App.3d 523. 

N.M.—Martinez v. Carmona, App., 624 P.2d 54, 95 
N.M. 545. 

20, Cal.—People v. Montalvo, 173 CaLRptr. 51, 117 
CA.3d 790. 

Mo.—Stale v. Beny, App., 637 S.W.2d 415. 

23. U5.—^Miller Industries, Inc. v. Caterpillar Tractor 
Ca, D.CAla., 516 FSupp. 84. 

C(^—Peof^ V. Botham, 629 P.2d 589. 

S.D.-State v. Seidschlaw, 304 N.W.2d 102. 

Wis.—State ex rd. Tamey v. McCormack, 298 N.W.2d 
552, 99 Wis.2d 220. 

25. Cal—Retes v. Superior Court, Sanu Clara Coun¬ 
ty, 176 CaLRptr. 160, 122 CA.3d 799. 
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26. U.S.—U5. V. Boffin D.CDcL, 513 F.Supp. 505. 

In rc Parr, D.C.N.Y., 13 B.R. 1010. 
m,-People V. Aldridge, 427 N.E2d 1001, 56 IllDec. 

596, 101 IlLApp.3d 181. 

Mont.—State v. Camitsch, 626 P.2d 1250. 

27. Ga.—Jordan v. Hodges, 291 S.E2d 778, 162 Ga. 
App. 473, app. after remand 305 S.E2d 165, 166 
GaApp. 627. 

m-People V. Boalbey. 413 N.E2d 553, 46 IllDec. 
113, 90 IILApp.3d 738. 

hfich.—People v. Martin. 297 N.W.2d 718, 99 Mich. 
App. 570. 

Mo.-State v. Lafata, App., 614 S.W.2d 27. 

W.Va.—Taylor County Cmnmissicni v. Spencer, 285 
S.E2d 656. 

29. CaL—People v. Jarvis. 185 CaLRptr. 16, 135 
CA.3d 154. 

Ma—State v. Benson, App., 633 S.W.2d 200. 

30. IlI.-People v. Trolia, 437 N.E2d 804,63 IILDec. 
155, 107 IlLApp.3d 487, cert. den. 103 S-O. 1442, 
460 U.S. 1044, 75 LEd.2d 798. 

N.M.-Smith v. Martinez, 631 P.2d 1308, 96 N.M. 440. 
Wash.—In re Dependency of Hiebert, 627 P.2d 551, 28 
WashApp. 905. 
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3L Ga.—Cobb County Bd. of Tax Assessors v. Sibley, 
283 S.E2d 452, 248 Ga. 383, a{^. after remand 
318 SE.2d 643, 171 Ga.App. 65. 

Mo.—Hodges v. Oberdorfer Motors, Inc., App., 634 
S.W.2d 205. 

Wash.-State v. Hoff, 644 P.2d 763, 31 WashJlpp. 809, 
cert disin, 103 S.Ct 583, 459 U.& 1093, 74 
L.Ed.2d941 

32. CaL—Copley v. Copley, 178 CaLRptr. 842, 126 
CA.3d 248. 

Ga.-Hunnicutt v. Hunnicutt, 283 S.E2d 891, 248 Ga. 
516. 

La.—Bergeron v. Illinois Cent Gulf R. Co., App., 402 
So.2d 184, writ den.. Sup., 404 So.2d 1260. 

35. Mo.—In re Marriage of Crossland, App., 620 
S.W.2d 40. 

37. Fint time on appeal 
U.S.—Delesdemier v. Porterie, CA.La., 666 F.2d 116, 
cert den. 103 S.Ct 86, 459 U.S. 839, 74 L.Ed.2d 
81. 

§ 137.-Preemptory Objec¬ 

tion 

page 819 

42. HL—People v. Smith, 410 N.E2d 973, 43 HLDec. 
840, 88 IUApp.3d 897. 

Nev.-^eaness v. Second Judicial Dist Court, 626 P.2d 
272. 97 Nev. 218. 

Tex.—Gonzalez v. Gonzalez, App. 8 Wst., 659 S.W^ 
90a 

Effect Qi pretrial conference 
CaL—In re Abdul Y., 182 Cal.Rptr. 146, 130 CA.3d 
847, overruling PameU v, Superior Court, 61 CaL 
App.3d 430, 132 Cal.Rptr. 535. 


43. Extension for sendee by mail 

Ariz.—State v. Keel App.. 672 P.2d 197, 137 Ariz. 532. 
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44. Alaska—Tunley v. Municipality of Anchorage 
School Dist, 631 P.2d 67. 

m.—People v. Covington, 416 N.E2d 61, 48 IILDec. 
166, 92 in.App.3d 598. 

Inapplicable to regnlar nnassigned judge 
Tex.—Gonzalez v. Gonzalez, App. 8 Dist., 659 S.W.2d 
900, 

45. Conflicting waiTer mle takes precedmice 
Alaska—^Main v. State, App., 668 F.2d 868. 

53. m.-In re Custody of Santos, 422 N.E2d 985, 52 
IILDec. 776, 97 nij\pp.3d 629. 

page 824 

76. Plea bargainii^ at trial 
Mo.—Reproductive Health Services, Inc. v. Lee, App., 
660 S.W.2d 330. 

§ 138. In General 

85. Erroneoiis motion 

U.S.—Church of Scientology of California v. Cooper, 
D.C.Cal., 495 F.Supp. 455. 

86. Ga.—Howard v. Department of Human Re¬ 
sources. 277 S.E2d 301, 157 GaApp. 306. 

IlL-People v. Agnew, 438 N.E2d 950, 63 BLDec. 808, 
108 in.App.3d 79, affd. 454 N.E2d 641,73 Ill.Dec. 
544, 97 IIL2d 354. 

Oral request insnffident 
U.S.—Savhz v. G. D. Searle & Co., D.C.N.Y., 94 
F.R.D. 669. 
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87. N.D.—Midboe v. Midboe, 303 N.W.2d 548. 

88. N.M.—Martinez v. Carmona, App., 624 f2d 54, 
95 N,M. 545, 

89. U.S.—Matter of Searches Conducted on March 5, 
1980, D.CWis., 497 F.Supp. 1283—In re Martin- 
Trigona, D.C.Conn., 573 F.Snpp. 1237, app. dlsm. 
770 F.2d 157. 

Ga.—Riggins v. State, 285 S.E2d 579, 159 Ga.App.791. 
DL—People v. Covington, 48 IU.Dec. 166, 416 N.E2d 
61. 92 inJLpp.3d 598. 

90. CaL—Retes v. Superior Court, Santa Clara Coun¬ 
ty, 176 Cal.Rptr. 160, 122 C.A.3d 799. 

92. Ga.—Buford v. State, 291 S.E2d 256, 162 Ga. 
App. 498. 

Mo.—State v. Bibbs, App., 634 S.W.2d 499. 
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§ 139. Requisites and Sufficiency of 
Application or Affidavit 

99. U.S.—U. S. v. Cerrdla, D.CFla., 529 F.Supp. 
1373. 

Affidavit insuffidmit 

Mont—Coleman v. State, 633 P.2d 624, cert. den. 102 
S.Q. 1492, 455 U.S. 983, 71 LEd.2d 693. 

6. Fla.—Livingston v. State, 441 Sa2d 1083. 
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9. Mo.—Sute ex rel. Hutson v. McHaney, App., 629 

S.W.2d 645. 

10. Ga.—^Hunnicutt v. Hunnicutt 283 S.E2d 891, 
248 Ga. 316. 

12. U.S.—U. S. V. McKinlay, D.COr., 543 ESupp. 
462. 
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31. Fla.—Van Fripp v. State, App. 4 Dist, 412 So.2d 
915. 

34. Affidavit by complaining witness not saffi- 
deiit 

W.Va.—Manning v. Inge, 288 S.E2d 178. 
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42. Cal.—People v. Ladd, 181 Cal.Rptr. 29, 129 
CA.3d 237. 

Ittd.—UnderbUl v. State, 428 N.E2d 759. 

51. N.C—State v. Poole, 289 S.E2d 335, 303 N.C 
308. 

page 830 

52. U.S.—In re Martin-Trigona. D.CConn., 373 
RSupp. 1237, app. dism. 770 F.2d 137. 

Kan.—Knight v. Neodesha, Kan., Police Dept, 620 
P.2d 837. 5 Kan.App.2d 472. 

54. Colo.—People v. Botham, 629 P.2d 589. 

58. Notice waived 

Mo.—Reproductive Health Services, Inc. v. Lee, App., 
660 S.W2d 330. 

59. Cal-In re Robert P.. 175 CaLRptr. 252, 121 
CA.3d 36. 

Mo.—^Byrd v. Brown, App.^ 613 S.W.2d 695, aj^ after 
remand 641 S.W.2d 163. 

§ 140. -Affidavit of Bias or 

Prejudice 

62, Fla.-Jackson v. Korda. App., 402 So2d 1361 

page 831 

Reasonableness 

U.S.—In re Martin-Trigona, D.CConn., 573 F.$upp. 
1237, app. dism. 770 F2d 157. 

68. Conn.—Cameron v. Cameron, 444 A2d 915, 187 
Conn. 163. 

Mich.—Pitoniak v. Borman’s Inc., 305 N.W.2d 305, 104 
Mich.App. 718, app. dism. 102 S.t 1242, 455 U.S. 
901, 71 L.Ed.2d 440. 

69. U.S.—In re U. S., CA. 1, 666 F2d 690. 

Menora v. lUinds PGgh School Ass’n., D.CUL, 
527 F.Sui^. 632—U. S. v. Professional Air Traffic 
Controllers Organization (PATCO), D.C.I1L, 527 
RSupp. 1344. 

Ala.—Taylor v. Taylor, Civ.App., 387 Sa2d 849. 
Cal.—Andrews v. Agricultural Labor Rdatkms Bd., 171 
Cal.Rptr. 590, 623 P.2d 151, 28 C3d 781. 
C0lo.^ohnson v. District Court In and For Jefferson 
County, 674 P.2d 952. 

D.C—In re Evans, App., 411 A.2d 984, app. after 
remand 450 A.2d 443. 

Oa.—Penney v. State, 278 S.E2d 460, 157 Oa.App. 737. 
La.—State v. Beavers, 394 So.2d 1218. 

N.M.—United Nuclear Corp. v. General Atomic Co., 
629 P.2d 231,96 N.M. 155,26 A.LR.4th 70S, app. 
dism., cert. den. 101 S.Ct 1966, 451 U.S. 901, 68 
LEd.2d 289, reh. den. 101 S.Ct 3070, 452 U.S. 
932, 69 LEd2d 433. 

R.I.—State v. Clark, 423 A.2d 1151. 

Strength of fact 

D.C—In re Evans, App., 411 A.2d 984, app. after 
remand 450 A.2d 443. 
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72. U.S.—U.S. v. Story, CA.Mich., 716 F.2d 1088. 

Matter of Seardies Omducted on March 5, 1980^ 
D.CWis., 497 F.Supp. 1283. 

Fla.—Hayslip v. Douglas, App., 400 So.2d 553. 

Oa.—Jones v. State, 275 S.E2d 67, 247 Oa. 268, cert, 
den. 102 5.0. 94, 454 U.S. 817, 70 L.Ed.2d 86. 
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73. Colo.—Smith v. District Court for Fourth Judicial 
Dist, State of Colo., Division 6,629 P.2d 1055, 25 
A.LR.4th 914—People v. Botham, 629 P.2d 389 
—Johnson v. District Court In and For Jefferson 
County, 674 P.2d 952. 

D.C—In re Evans, App., 411 A.2d 984, afq;). after 
remand 450 A.2d 443. 

74. U.S.—U, S. V. Peltier, D.CCaL 529 RSupp. 549. 
Colo.—People v. Baca, A|:q>., 633 P Jd 528. 

75. Fla.—Tafero v. State, 403 $o.2d 355, cert. den. 
102 S.a. 1492,455 U.S. 983, 71 L.Ed.2d 6H reh. 



48A CJS 23 


den. 102 S.CL 2000, 456 UJS. 939, 72 LEtUd 
461‘>*Livmgstoa v. State. 441 Sa2d 1083. 

76. UA—Davis V. Fcndlcr, CA-Ariz., 650 F.2d 1154. 
Cal.—In re Marriage of Lemen, 170 CaLRptr. 642, 113 
CA.3d 769. 

D.C—In re Evans, App., 411 A.2d 984, app. after 
remand 450 A.2d 443. 

RM.—’United Nuclear Corp. v. General Atomic Com 
629 P.2d 231, 96 NJ^ 155,26 A.L.R.4th 705. app. 
dism., cert. den. 101 5.0. 1966, 451 U.S. 901, 68 
L.£d.2d 289, leh. den. 101 S.a. 3070, 4S2 U.S. 
932, 69 UBd.2d 433. 

pace 834 

79. U.S.—’Vietnamese Fishermen’s Ass’n v. Knights of 
Ku Klux Klan. D.CTex., 518 F.Supp, 1017-In 
re Martitt-Trigona. D.CConn., 573 F^upp. 1237, 
app. dism. 770 F.2d 157. 

§ 141 .-Particularity of 

Affidavit 
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89. U.S.—Matter of Searches Conducted on March 5. 
1980, D.CWis,, 497 F.Supp. 1283. 

Fla,—Wyman v. Reasbeck, App. 4 Dist, 436 Sa2d 
1112. 

90. Ill._Wier V. henberg, 420 N.E2d 790, 51 ni.Dec. 
376, 95 IlLApp.3d 839. 

Ind.—Dixon v. State, 437 N.E2d 1318. 

Wash.—Rich v. Staiczewski, 628 P.2d 831, 29 Wash. 
App. 244. 

91. U.S.—Resident Advisory Bd. v. Rizzo, D.CJ^a., 
510 F.Supp. 793—U.S. v. Professional Air Traffic 
Controllers Organization (PATCO), D.CUl., 527 
F.Supp. 1344. 

In re Parr, D.CN.Y., 13 B.R. lOlO 
Colo.—Johnson v. District Court In and For Jefferson 
County, 674 P.2d 952. 

page 836 

96. Mo.—State v. Berry, App., 637 S.W.2d 413. 

Substance of statement 

D.C—^In re Evans, App,, 411 A.2d 984, app, after 
remand 450 A.2d 443. 
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§ 142.-Source of Allega¬ 

tions 

98. U.S.—U. S. V. KcUy, D.CMass., 519 F.Supp. 
1029. 

Colo.—People v. Baca, App., 633 PJ2d 528. 

99. U.S.—Matter of Pritchard & Baird, Inc., Bkrtcy. 
NX, 16 B.R. 16. 

I. U.S.—U. S. V. Professional Air Traffic Controllers 

Organization (PATCO), D.CUl, 527 F.Supp. 
1344. 

§ 143. -— Extrc^udicial Na¬ 

ture of Bias and Prejudice 

page 838 

8. D.C—In re Evans, App., 411 A.2d 984, app. after 
remand 450 A.2d 443. 

10. U.S.—U.S. V. Boffe, D.CDcI., 513 F.Supp. 503— 
U. S. V. Professiona] Air Traffic Controllers Orga¬ 
nization (PATCO), D.CI11, 527 F.Supp. 1344. 
D.C—In re Evans, App., 411 A.2d 984, app. after 
remand 430 A.2d 443. 

II. U.S.—^In re MOM Grand Hotd Fire Litigation, 
D.CNcv., 570 F-Supp. 913. 

Matter of Pritchard & Baird. Inc., BIcitcy.NX, 
16 B.R. 16. 

Ind.—McConneU v. State, 436 N.E2d 1097. 

Tex.—Limon v. State, App. 14 Dist, 632 S.W.2d 812, 
review ref. 
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12. U.S.—Resident Advisory Bd. v. Rizzo, D.CPa.. 
510 RSupp. 793. 

D.C—In re Matter of Evans, App., 411 A.2d 984, a^. 

after remand 450 A.2d 443. 

N.Y.—People v. Basilicato, 4S2 N.Y.S.2d 152, 114 
Mi$c.2d619. 

Delay in acting on motions 

U.S.-Sinith V. Halford, D.CKan., 570 RSupp. 1187. 

13. U.S.—Sotttheriand v. Irons, CA.Mich., 628 P.2d 
978. 

Pa.—Com. V. Baker, 445 A.2d 544, 299 Pa.Super. 241. 

§ 144. —. Certification of Good 
Faith 

page 840 

19. U.S.—In re Martin-Trigona, D.CConn., 573 
RSupp. 1237, app. dism. 770 F.2d 157. 

D.C.—U.S. V. Sepulveda, D.C, 512 RSupp. 591 
Fla.—Dempsey v. State, App. 1 Dist, 415 So.2d 1351. 

§ 145. In General 

page 842 

29. Arbitrary delay 

Tex.—Greenberg, Benson, Fisk and Fielder, P.C v. 
Howell App. 5 Dist., 685 S.W.2d 694. 

30. Duty to pass on application 

Colo.—Johnson v. IMstrict Court In and For Jefferson 
County, 674 P.2d 952. 

34. U.S.—U. S. V. Professional Air Traffic Controllers 
Organization (PATCO), D.C.I11., 527 F.Supp. 
1344. 

lU.—People V. Dunigan, 421 N.E2d 1319, 52 IlLDec. 

247. 96 nLApp.3d 799. 

La.—State v, Baldwin, 388 So.2d 679. 

Discretion 

Md.—Tidier v. Tidier, 435 A.2d 489, 50 McLApp. 1. 

Postconviction petition 

ni.— People V. Burton. 439 N.E2d 1037, 64 lU.Dec. 
372, 108 IlLApp.3d 771. 

36. Ga.—State v. Davis, 284 S.E2d 51, 159 Ga.App. 
537. 
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38. N.M.—^Martinez v. Carmona, App., 624 P.2d 54, 
95 N.M. 545. 

Tex.—Robb v, Robb, OvApp., 605 S.W.2d 390. 

Wis.—State V. Smith, ;^p., 309 N.W.2d 7, 103 Wis2d 
361, affd. 315 N.W.2d 343. 106 Wis.2d 17. 

Applies in criminal as well as rivll case 

Tex.—^McClenan v. State, C^App., 661 S.W.2d 108. 

40. Tex.—^Mclnnis v. State, CivAf^., 618 S.W.2d 
389, err. ref. no rev. err., cert dem 102 S.Ct 2242, 
456 UA 976, 72 LEd.2d 851. 

43. Tex.—^McClenan v. State, CrApp., 661 S.W.2d 
108. 

§ 146. Peremptory Disqualification 
on Application or Affidavit 

49. Cal—In re Abdul Y^ 182 Cal.Rptr. 146, 130 
CA3d 847. 

m-Wier v. Iscnbcrg, 420 N.E2d 790, 51 Ill.Dec. 376, 
95 ni.App.3d 839-Obennan v. Byrne, 433 NJE.2d 
1024, 60 niDec. 786, 104 inApp.3d 1046. 

Mo.—Rq>roductive Health Services. Inc. v. Lee, App., 
660 S.WXd 330. 

50. Mo.—Fulsom v. State, ^p., 573 S.W.2d 116, 
1 ^, after remand ^ S.Wjid 249. 
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S2. U.S.—In re Martin-Trigona, D.CCcmn., 573 
RSupp. 1237, ^p. dism. 770 F.2d 157. 

Cal.—In re Robert P., 175 CalRptr. 252, 121 CA.3d 
36 
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Conn.—Cameron v. Camenm, 444 A2d 915,187 ComL 
163. 

Ill—Morris v. Martin-Trigona, 411 NJL2d 530, 44 
lilDec. 408. 89 mApp.3d 85. 

Mo.-State v. Lafata, App., 614 S.W.2d 27. 

Wash.-In re Depemlency of Hid)ert, 627 PXd 551,28 
WashApp.90S. 

pige84S 

57. UJS.—Ham]^ v. Hanrahan, D.CIU., 499 
RSupp. 640. 

§ 147. Disqualification Dependent 
on Legal Sufficiency of Af¬ 
fidavit 

60. U.S.-4Usident Adviswy Bd. v. Rizzo, DCPa., 
510 F.Supp. 793—In re Martin-Trigtma, D.C 
Conn., 573 F.Su(^ 1237, app. dism. 770 F.2d 157. 

61. U.S.—Church of Scientology of Ciliforntav. Coo¬ 
per. D.CCal., 495 F.Supp. 455. 

Colo.—Smith v. IMstrict Cmirt for Ftnirth J udic ia l 
Dist, State of Colo., Division 6. 629 P.2d 1055, 25 
AER.4th 9i4-People v. Botham, 629 P.2d 589— 
Johnson v. District Court In and For Jefiemn 
County. 674 P.2d 952. 

Fla.—State ex rd. Zacke v. Woodson, A{^ 399 So.2d 
7. 
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62. U.S.-US. V. Bofia, D.CDel, 513 FSupp. 505- 
U.S. V. Professioaal Air Traffic Contrdkes Orga¬ 
nization (PATCOX DCni, 527 RSupp. 1344-In 
re Martin-Trigona, D.CConn., 573 F.$opp. 1237, 
app. dism. 770 F.2d 157. 

Cal—In re Marriage of Lemen, 170 CalRptr. 642, 113 
CA.3d 769. 

Actual state of Judge’s aiiiid irrdevant 

D.C—In re Matter of Evans. App., 411 A Jd 984, ^>p. 
after remand 450 A2d 443. 

Judge ruling on own disqualification 

Pa.—Com. V. Biyant 476 A2d 422, 328 PaSuper. 1. 

65. U.S.—^Resident Advisory Bd. v. Rizzo, D.CPa., 
510 RSupp. 793. 

66. Cal.—In te Robert P., 175 CalRptr. 252, 121 
CA3d 36 

§ 148. -Scope of Inquiry 

67. U.&—Matter of Searches Ccmducted on Matrii 5, 
1980, D-CWis., 497 FSupp. 1283. 

Cola—People v. Botham, 629 PJd 589>Johnsott v. 
District Court In and For Jefferson County, 674 
P.2d 951 

D.C—U.S. V. Fiat Motors of N(Vth America, Inc., 
D.C, 512 F.Supp. 247. 

Fla.—Yesbidc v. State, A^x 4 Dist, 408 SoJti 1083. 

Ga.<-^rown v. State, 274 S.E.2d 571 156 QaApp. 
201—Riggins v. State, 285 S£.2d 579, 159 Ga. 
App. 791. 

HI—People V. Griggs. 432 N.E2d 1176 60 lEDec. 277, 
104 niApp.3d 527. 

Mich.-Backow8ki v. Sokdti, 316 N.W.2d 434, 112 
MkhApp. 401. 

Facts ermstitnting legal snfllciency 

U5.—^U.S. V. Professkmal Air Traffic Omtrdlers Otga- 
, nization (PATCOX D.CUl, 527 F.Supi>. 1344. 

pago847 

68. U.$.-U.S. V. Boffa, D.CDel, 513 F.Sapp. 50^- 
In re Martin-Trigona, D.CConn., 573 F.Siqjp. 
1237, ap^ dism. 770 F.2d 157. 

Conn.—Pqia v. New Haven Federation of Teachers, 
444 A.2d 196 186 Coon. 725. 

Hawait-Yorita v. Okumoto, 643 P.2d 820, 3 HawApp. 
148. 

m— People V. Ferguson, 425 NJE.2d 581 54 BLDec. 
717, 99 IllApp.3d 779. 

S.C-Shaw V. State. 277 S.E.2d 140, 276 S.C 196 

Facts set fortii in alftdsvit 

U.$.-Jn re Peariman, Bkrtcy.Ky., 20 B.R. 274. 
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U.S,—^Vietnamese Fishennen's Ass’n v. Knights of 
Ku Klux Klau. D.CTcx.. 518 RSupp. 1017, 

70. U.S.>-U^, V. Pntfessknial Air Traffic Controllers 
Organization (PATCO), D.Cill., 527 RSupp. 
1344. 

Wash.—Ritter v. Board of Com'rs of Adams County 
PubUc Hosi^ Dist. Na 1. 637 P.2d 940, 96 
Wash.2d 503. 

W848 

73. U5.—U.S. V. Holland. CAJUa., 655 R2d 44— 
U.S. V. Poludniak. CAAla. 657 R2d 948. cert 
den. 102 S.a 1431.455 U.S. 94a 71 LEd.2d 650. 

State of Idaho v. Freeman. D.C Idaho. 507 
F3iti^ 706—In re MGM Grand Hold Hre Litiga¬ 
tion, D.CNev.. 570 F.Siipp. 913. 

DiC—U.S. V. Fiat Motors of North America. Inc., 
D.C. 512 F.Suk>. 247. 

Sewmidjle fitttiiai basis 

U.S,—In re Parr, D.CN.Y.. 13 B.R. lOia 
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83. BL-Feopk V. Mack. 437 N.E2d 396. 62 niDec. 
869. 107 IILApp.3d 164. 

§ 150. Evidence 

page 851 

11. Ala.—Marsh v. State, CrJ^pp., 418 So.2d 191. 
Tex.—^)arianan v. Peebles Nat Bank of Tyler, Ctv. 

App.. 553 S.W.2d ^ err. ref. no rev. err. 

12. Ala.—Marsh v. State, Cr^App., 418 So.2d 191. 
BL—People v. Dunigan. 421 N.E2d 1319, 52 BlDec. 

247, 96 nLApp.3d 799-People v. Trolia. 437 
NE2d 804, 63 IRDec. 155, 107 mApp.3d 487, 
cert den. 103 S.Ct 1442, 460 U.$. 1044, 75 
L.E<L2d 798. 

Pa.—Com. V. Council, 421 A.2d 623, 491 Pa. 434. 
ConL V. StanUm, 440 A.2d 585, 294 Pailuper. 
516. 

RX—Cavanagh v. Cavanagh, 375 A2d 911, 118 R.I. 
608, app. after remand 468 A.2d 286. 

Barden not shifted by Judges participation in 
earlier trial 

Pa,—Com. V, McQuaid, 417 A2d 12ia 273 Pa.Super. 
600-Com. V. Edney, 464 A.2d 1386, 318 Pa.$uper. 
362. 
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14. Tex.->l^)atkman v. Peoples Nat Bank of Tyler, 
CivApp., 553 S.W.2d 680, err. ref. no rev. err. 

15. Ade^piate and competent proof essential 
Ala.—Ford v, Ford, Qv-App., 412 So2d 789. 

17. Ariz.-State v, Valencia, 589 P.2d 434, 121 Ariz. 
191, aj^. after remand 602 P2d 807, 124 Ariz. 
139, app. after remand 645 P2d 239, 132 Ariz. 

248. 

Ark.—Swindler v. State, 569 S.W.2d 12a 264 Aik. 107, 
appeal after remand 592 S.W.2d 91, 267 Ark. 418, 
certiorari denied 101 S.Ct 63a 449 U.S. 1057, 66 
LEd.2d 511, stay granted 613 S.W.2d 91. 272 Ark. 
204, order dissolved 617 S.W2d 1. 272 Ark. 340, 
cert den. 102 S.Ct 431, 454 U.S. 933, 70 L.Ed.2d 
240. 

VanHook v. VanHook, App., 603 S.W.2d 434, 
270 Ark. 27. 

Fla.—YesWek v. State, App, 4 Dist, 408 So.2d 1083. 
Ga.—Mann v. State, 269 &E2d 863, 154 OaApp. 677. 
Pa.—McCuny v. McCuny, 420 A2d 1113, 279 Pa.Su¬ 
per. 223. 
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§ 151. Decision 

22. Conn.—Dacey v. Connecticut Bar Ass*n, 441 
AXd 49, 181 Conn, 21. 

D.C.—In re Evans, App., 411 A2d 984, app. after 
remand 450 A2d 443. 

Fla.—Irwin v. Marko, App. 4 Dist., 417 Sa2d 1108. 


N.Y.—People v. Brown, 465 N.E2d 362. 62 N.Y.2d 
743. 476 N.Y.S.2d 823. 

Okl.—Boevers v. Bectkm Bd. of Canadian County, 640 
R2d 1333. 

Regardless of whether jndge helieres statements 
false 

Cob.—Johnson v. District Court In and For Jdferson 
County. 674 P.2d 952. 
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24. m.— Peopb V. Rice, 438 N.E2d 1333, 64 IllJ>ec. 
14, 108 m.App.3d 344. 

Ind.—^Westmordand v. State, A^, 424 NJE2d 1062. 

La.—^ttngenberg v. Yak Materials Handling-Louisi- 
ana, Inc., A]^. 4 Cir., 407 SoXd 127a writ den., 
Sup., 412 Sa2d 1096. 

AfSnnatiTe dnty against withdrawal 

U.S.—In re Martin-Trigona, D.CConn.. 573 F.Supp. 
1237, app. dism. 770 F.2d 157. 
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26. Tex.—Limon v. State, App. 14 Dist., 632 S.W.2d 
812, review ref. 

27. La.—State v. Beavers, 394 So.2d 1218. 

30. U.S.—In re U.S.. CAl, 666 F.2d 690. 

U.S.—U.S. V. Fcrretti, D.CPa., 508 RSupp. 913. 

Cob.—^Itt Re Marriage (rf'Mann, 655 P.2d 814—John¬ 
son V. Distrbt Court In and For Jefferson County, 
674 P.2d 952. 

ni.-Wier v. Isenberg, 420 NJE.2d 790, 51 HLDcc. 376, 
95 m.App.3d 839. 

Mo.—State v. Lafata, App., 614 EW.2d 27. 

Neb.-State v. Goodpasture. 338 N.W.2d 446,215 Nd>. 
314. 

Va.—Justus V. Com., 283 S.E2d 905, 222 Va. 667, cert, 
den. 102 S.0.1491,455 UE 983, 71 LEd.2d 693. 

lig^t cottsideratitm precluded 

Conn.—Dacey v. Connecticut Bar Ass’n, 368 A.2d 125, 
no Conn. 520, app. after remand 441 A2d 49,184 
Conn. 21. 
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31. CaL—Kaufman v. Oxirt of Appeal, Fourth Ap¬ 
pellate Dist, 184 CalRptr. 302, 647 P2d 1081, 31 
C3d 933. 

Fla.—Oiuliano v. Wainwright, App. 4 Dist, 416 Sa2d 
1180. 

Mass.—Azarian v. Ettingtf, 435 N.E2d 638, 13 Mass. 
App. 1077. 

Discretion not abused 

UE—U.a V. Bunch, CAIll., 730 FXd 517. 

35. U.S.—In re Federal Skywalk Cases, CA.Ma, 680 
FXd 1175, cert den. 103 ECt 342, four cases, 459 
U.E 988, 74 LEdXd 383, on remand, D.C, 95 
FE.D. 479. 

NXl—Klindera v. Worley Mills, Inc., App., 634 P,2d 
1295, 96 NXt 743. 
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§ 152. CertiDcate of Disqualifica- 
tioii or Qualification; Or¬ 
der 

53. CaL—People v. Uue, 182 CaLRptr. 99, 130 
CAXd 1055, 

§ 154. Review 
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78. D.C—In xe Evans, App., 411 AXd 984, app. after 
remand 450 AJZd 443. , 

80. . U.S.—^Phillips V. Jobt L^kktive Committee on 
Performance and Expenditure Review State of 
Miss., CA.Miss., 637 F.2d 1014, cert den. 102 
S.Ct 2035, two cases, 456 U.S. 960, 72 .EEd2d 
483, and, 102 S.a. 2233,456 U,E 971,72 LJSd2d 
845, reh. den. 102 ECt 2974,2974, 457 U.E n4a 
73 LEdXd 1361 and 3499, 458 U.S. 1116, 73 
EEd.2d 1378. 
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In re The General Store of Beverly Hills, Bkrtcy. 
App.CaL, 11 B.R. 539—In re Casco Bay Lines, 
Inc., Bki^.App., 17 B.R. 946. 

CaL—Kain v. Municipal Court of Ventura County, 181 
CalRptr. 751, 130 CA.3d 499. 

Ga.—Head v. State. 285 EE2d 735, 160 GaJ^pp. 4. 

Ind.—White v. State, 431 N.E.2d 488. 

Iowa—In re Marriage of Wallace, App., 315 N.WJd 
827. 

Md.—Attorney Grievance Cmnmissbn of Maryland v. 
Ketpehnan, 438 A.2d 501, 292 Md. 228. 
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83. Minn.—Ellis v. Minneapolis Gommisskm mi Qvil 
Rights, 295 N.W.2d 523, ^ after remand 319 
N.WXdTOl 

§ 155. In General 

89. CaL—In re Robert P., 175 CalRptr. 252, 121 
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